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VIBGINIA-OAROLINA  PEANUT  CO.  ▼. 
ATLANTIC  COAST  LINE  R.  CO. 

(No.  67.) 

(Supreme  Coart  of  North  Carolina.     June  1, 
1914.) 

1.  Cabbikbs  ({  35*)  —  Cabbiaoe  ov  Goods  — 
Rates — Statutobt  Pbovisionb. 

Under  Interstate  Commerce  Act  Feb.  4, 
1887,  c.  104.  S  6,  24  Stat.  380  (U.  S.  Comp.  St. 
1901,  p.  3156),  as  amended  by  Act  June  18, 
1910,  c:  309,  {  9,  36  Stat.  548  (U.  S.  Comp.  St. 
Supp.  1911,  p.  1289),  forbidding  carriers  to 
charge,  demand,  or  collect  a  greater,  less,  or  dil- 
ferent  compensation  for  the  transportation  of 
property  than  the  rates  specified  in  the  tariff 
filed  and  in  effect,  a  carrier  had  a  legal  right, 
and  it  was  its  du]^,  to  charge  the  rate  filed, 
published,  and  in  effect,  though  its  agent  quoted 
a  lower  rate  to  the  shipper,  and  though  the 
shipper  actually  made  shipments  believing  the 
lower  rate  to  be  the  tme  and  lawful  rate. 

[Ed.    Note. — For   other   cases,    see    Carriers, 
Cent.  Dig.  J  94;    Dec.  Dig.  i  35.*] 

2.  Cakbiebs  (I  31*)  —  Cabbiaoe  of  Goods  — 
Kateb— Statotobt  Pbovisionb. 

Under  Interstate  Commerce  Act  Feb.  4, 
1887.  c.  104,  }  6,  24  Stat.  380  (U.  S.  Comp.  St. 
1901,  p.  3156),  as  amended  by  Act  Jnne  IS, 
1910,  c.  309,  I  9,  36  Stat.  548  (U.  S.  Comp.  St. 
Supp.  1911,  p.  1289),  requiring  carriers  to  file 
wiUi  the  Interstate  Commerce  Commission  and 
to  print  and  keep  open  to  public  inspection 
schedules  of  freight  rates,  fares,  etc.,  and  to 
keep  copies  thereof  for  the  use  of  the  public 
posted  in  two  public  and  conspicuous  places  in 
every  depot,  etc.,  and  providing  that  no  change 
•hall  be  made  in  the  rates  filed  and  published 
in  compliance  therewith,  except  after  30  days' 
notice  to  the  Oommission  and  to  the  public 
'published  as  aforesaid,"  and  a  regulation  of  the 
CommiBsion  pursuant  to  such  section,  requiring 
carriers  to  place  in  the  hands  of  their  agent  at 
every  station,  eta,  all  of  the  schedules  apply- 
ing from  that  station,  and  to  provjde  such  agent 
with  all  changes  therein,  while  the  posting  of 
copies  of  the  schedule  of  rates  as  changed  and 
filed  with  the  Commission  is  not  necessarj;  to 
make  such  change  effective,  it  is  not  sufficient 
to  merely  file  the  changed  schedule  with  the 
CSommission,  and  the  schedule  is  not  "published" 
until  distributed  among  the  different  stations 
at  which  it  has  effect. 

[Ed.    Note.— For    other   cases,    see  Carriers, 
Cent.  Dig.  !  82 ;  Dec  Dig.  i  31.*] 

3.  Cabriers  (§  202*)  —  OvKBCHABOES  —  Right 
TO  Recoveb. 

Where  a  carrier  refused  to  deliver  ship- 
ments to  the  consignees  until  the  shipper  paid 
a.  greater  freight  rate  than  that  filed,  published, 


and  in  effect,  the  shipper  could  recover  the  ex- 
cess paid  as  an  illegal  overcharge  paid  under 
duress. 

[Ed.  Note.— For  other  cases,  see  Carriers,' 
Cent.  £%.  §i  906-915 ;   Dec.  Dig.  |  202.*] 

Appeal  from  Snperlor  Court,  Martin  Ooun- 
ty;   Lyon,  Judge. 

Action  by  the  Virginia-Carolina  Peanut 
Company  against  the  Atlantic  Ckmst  Line 
Railroad  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.     Reversed. 

This  action  was  brought  to  recover  the 
difference  between  the  amount  charged  by 
defendant  and  that  collected  on  shipments 
of  peanuts  during  the  period  beginning  with 
January  1,  1908,  and  ending  with  April  11, 
1909,  and  heard  on  a  case  agreed.  The  ship- 
ments moved  in  interstate  commerce  from 
WUUamston,  N.  C,  to  Philadelphia,  Pa.,  and 
New  York  City.  Defendant's  agent  at  WU- 
Uamston, on  January  1,  1908,  quoted  a  class 
rate  of  26  cents  per  100  iMunds,  and  after- 
wards refused  to  deliver  certain  of  the  goods 
to  the  consignees  unless  a  commodity  rate  of 
36  cents  per  100  was  paid.  This  was  done 
and  the  goods  released.  The  amount  of  the 
difference,  estimated  upon  the  basis  of  the 
number  of  i>ounds  shipped  by  plaintiff.  Is 
$925.74.  The  following  provisions  are  made 
In  the  Interstate  Commerce  Act; 

"Section  6.  Every  common  carrier  subject  to 
the  provisions  of  this  act  shall  file  with  the 
Commission  created  by  this  act  and  print  and 
keep  open  to  public  inspection  schedules  show- 
ing all  the  rates,  fares  and  charges  for  trans- 
portation between  different  points  on  its  own 
route  and  between  points  on  its  own  route  and 
points  on  the  route  of  any  other  carrier  by 
railroad,  by  pipe  line,  or  by  water  when  a 
through  route  and  joint  rate  have  been  estab- 
lished. •  •  •  Such  schedules  shall  be  plain- 
ly printed  in  large  type,  and  copies  for  the 
use  of  the  public  shall  be  kept  posted  in  two 
public  and  conspicuous  places  in  every  depot, 
station,  or  office  of  such  carrier  where  passen- 
gers or  freight,  respectively,  are  received  for 
transportation,  in  such  form  that  they  shall  be 
accessible  to  the  public  and  can  be  conven- 
iently inspected.  The  provisions  of  this  section 
shall  apply  to  all  traffic,  transportation  and  fa- 
culties defined  in  this  act.  *  *  ♦  No  change 
shall  be  made  in  the  rates,  fares  and  charges 
or  joint  rates,  fares  and  charges  which  have 
Iwen  tiled  and  published  by  any  common  carrier 
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in  compliance  with  the  requirements  of  this  sec- 
tion, except  after  thirty  daya*  notice  to  the  Com- 
misaioo  and  to  the  public  pubiisbed  as  afore- 
said, which  shall  plainly  state  the  chanf;es  pro- 
posed to  be  made  in  the  schedule  then  m  force 
and  the  time  when  the  changed  rates,  fares  and 
charges  will  go  into  effect ;  and  the  proposed 
changes  shall  be  shown  by  printing  new  sched- 
ules, or  shall  be  plainly  indicated  upon  the 
schedules  in  force  at  the  time  and  kept  open 
to  public  inspection:  Provided,  that  the  Com- 
mission may,  in  its  discretion  and  for  good 
cause  shown,  allow  changes  upon  less  than  the 
notice  herein  specified,  or  modify  the  require- 
ment of  this  section  in  respect  to  publishing, 
posting  and  filing  of  tariffs,  either  in  particular 
instances  or  by  a  general  order  applicable  to 
special  or  peculiar  circumstances  or  conditions." 

The  Interstate  Commerce  Commission  mod- 
ified section  6  as  to  time  of  notice,  publica- 
tion and  posting  of  rates,  as  follows: 

"Every  carrier  subject  to  the  provisions  of 
the  act  to  regulate  commerce  (excepting  those  to 
which  special  and  specific  modifications  have 
heretofore  been  granted)  ahaU  place  in  the 
hands  and  custody  of  its  agent  or  other  rep- 
resentatives at  every  station,  warehouse,  or 
office  at  which  passengers  or  freight  are  receiv- 
ed for  transportation,  and  at  which  a  station 
agent  or  a  freight  agent  or  a  ticket  agent  is  em- 
ployed, all  of  the  rate  and  fare  schedules  which 
contain  rates  and  fares  applying  from  that  sta- 
tion or  terminal,  or  other  charges  applicable 
at  that  station,  including  the  schedules  issued 
by  that  carrier  or  by  its  authorized  agent  and 
those  in  which  it  has  concurred.  Such  agent  or 
representative  shall  also  be  provided  with  all 
changes  in,  cancellations  of,  additions  to,  and 
reissues  of  such  publications  in  ample  time  to 
thus  give  to  the  public,  in  every  case,  the  tliir- 
»  days'  notice  required  by  the  act.  •  •  • 
Each  of  such  carriers  shall  also  provide  and 
cause  to  l>e  posted  and  kept  posted  in  two  con- 
spicuous places  in  every  station  waiting  room, 
warehouse  or  office  at  which  schedules  are  so 
placed  in  custody  of  agent  or  other  representa- 
tive, notices  (of  schedules  or  tariffs)  printed  in 
large  type,  according  to  form  given  in  order." 

The  defendant  bad  established  a  class  rate 
of  26  cents  on  peanuts  prior  to  February  1, 
1908,  and  on  the  latter  day.  It  filed  with  the 
Interstate  Commerce  Commission  a  new  tar- 
iff, changing  the  former  class  rate  to  com- 
modity rates  of  36  cents  on  peanuts,  but  it 
did  not  file  these  schedules  with  its  agents 
or  in  its  offices  at  the  different  stations  on 
its  line  of  railway  for  the  purpose  of  being 
kept  open  for  the  inspection  and  informa- 
tion of  the  public,  nor  did  it  post  the  same 
at  said  stations,  and  the  agent  at  Williams- 
ton  had  no  such  schedule,  nor  had  be  been 
notified  of  the  same  when  the  shipments  were 
made. 

The  court  gave  Judgment  on  the  case  agreed 
in  favor  of  defendant,  and  plaintiff  appealed. 

A.  R.  Dunning,  of  Williamston,  for  appel- 
lant F.  S.  Spruill,  of  Rocky  Mount,  and  W. 
A.  Townes,  of  Wilmington,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  This  case  involves  the  construction 
of  section  6  of  the  Interstate  Commerce  Act. 
We  have  set  out  in  the  above  statement  so 
much  of  this  act  as  relates  to  the  matters  in 
controversy.  It  ia  admitted  in  the  case  agreed 
that  the  rate  of  26  cents  per  100  pounds  to 


Philadelphia,  Pa.,  wbidi  was  known  as  a 
class  rate,  was  the  lawful  rate  at  the  time 
the  first  shipment  was  made  in  January, 
1008,  and  as  we  will  show  the  tariff,  from 
which  this  quotation  of  the  rate  was  taken, 
remained  in  force  throughout  the  period  of 
the  entire  shipment  of  peanuts  by  interstate 
traffic  moving  from  Williamston,  N.  C,  and 
was  in  no  way  affected  or  changed,  nor  was 
it  suspended  by  the  supposed  tariff  of  Feb- 
ruary 1,  1008,  so  as  to  authorize  the  defend- 
ant to  charge  a  greater  rate  for  the  ship- 
ment of  the  peanuts  than  was  allowable  un- 
der the  tariff,  or  schedule  of  rates,  which  had 
been  filed  and  published,  and  was  in  force 
on  and  prior  to  January  1,  1908,  and  this 
grows  out  of  the  fact  that  there  Is  nothing 
in  the  case  agreed  to  show  that  the  tariff  or 
schedule  of  "February  1, 1908,  effective  March 
2,  1908,"  was  ever  filed  and  published,  as  re- 
quired by  the  act  On  the  contrary,  it  is  ad- 
mitted: 

"That  said  tariff  was  designated  as  No.  555, 
I.  C.  C.  6114,  and  that  at  no  time  prior  to  said 
date  (March  25,  1909)  had  said  tariff  been  filed 
with  the  agent  of  the  Atlantic  Coast  Line  Rail- 
road Company  at  Williamston,  N.  C,  nor  had 
he  any  notice  thereof,  nor  had  the  Virginia- 
Carolina  Peanut  Company  or  its  officers  had 
any  notice  thereof  until  advised  by  the  agent  of 
the  Atlantic  Coast  Line  Railroad  Company  at 
Williamston,  N.  C,  on  April  11,  1909." 

[1]  If  the  later  tariff  was  in  force,  the  de- 
fendant had  not  only  the  right,  but  it  was 
its  duty,  to  charge  according  to  its  rates,  and 
it  would  have  been  illegal  to  have  diarged 
less.  It  had  this  right,  and  this  duty  was 
imposed  notwithstanding  it  had  quoted  a 
different  and  lower  rate  to  the  plaintiff  and 
be  had  actually  made  all  the  shipments  of 
his  peanuts  believing  the  lower  rate  to  be 
the  true  and  lawful  rate.  And  this  is  so,  be- 
cause to  charge  a  rate,  even  a  lower  rate, 
than  the  one  fixed  by  its  published  schedule 
would  be  in  direct  violation  of  the  provision 
of  section  6  of  the  act  prohibiting  a  carrier 
"to  charge,  demand,  or  collect  or  receive  a 
greater  or  less  or  different  compensation  for 
transportation  of  passengers  or  property,  or 
for  any  service  In  connection  therewith  be- 
tween the  points  named  in  its  tariffs,  than 
the  rates,  fares  and  charges  which  are  speci- 
fied in  the  tariff  filed  and  in  effect  at  the 
time,  nor  shall  any  carrier  refund  or  remit 
in  any  manner  or  by  any  device  any  portion 
of  the  rates,  fares  and  charges  so  specified, 
nor  extend  to  any  shipper  or  person  any  priv- 
ileges or  facilities  in  the  transportation  of 
passengers  or  property,  except  such  as  are 
specified  In  such  tariffs,"  and  the  carrier 
is  forbidden  to  engage  or  participate  in  the 
transportation  of  passengers  or  property  un- 
less the  rates,  fares,  and  charges  for  the 
same  have  been  filed  and  published  in  ac- 
cordance with  the  provisions  of  the  act 
Hamlin  on  Interstate  Commerce  Acts,  pp.  11, 
12.  It  has  been  held  under  this  section  that 
a  carrier  must  require  payment  of  the  lawful 
or  published  rate  even  though  its  agent  had 
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misrepresented  the  rate  and  It  has  agreed 
to  take  the  goods  for  shipment  at  a  lower 
rate;  the  published  rate  being  the  only  lawful 
one.  Railway  Company  v.  Hefley,  158  U.  S. 
98,  15  Sap.  Ct  802,  39  L.  Ed.  910;  Railway 
Company  ▼.  Mugg,  202  U.  S.  242,  26  Snp.  Ct 
628,  50  L.  Ed.  1011;  Railway  Company  t. 
Abilene  Cotton  Oil  Company,  204  U.  S.  426, 
27  Sup.  Ct  350,  51  L.  Ed.  553,  9  Ann.  Cas. 
1075;  Railway  Company  y.  EUevator  Com- 
pany, 226  U.  S.  441,  S3  Sup.  Ct  176,  57  L. 
EA.  290.  In  the  last  case  dted  it  was  held 
that  the  rate  fixed  in  the  schedule  filed  pur- 
suant to  the  act  to  regulate  commerce  Is  con- 
trolling, and  it  is  beyond  the  power  of  the 
carrier  to  depart  from  such  rates  in  favor  of 
any  shipper,  and  that  the  erroneous  quota- 
tion of  rates  made  by  the  agent  of  the  rail- 
road did  not  Justify  recovery,  since  to  do  so 
would  be  in  effect  enabling  the  shipper,  whose 
duty  It  was  to  ascertain  the  published  rate, 
to  secure  a  preference  over  other  shippers 
contrary  to  the  act  to  regulate  commerce- 
And  In  Railway  v.  Mugg,  supra,  it  was  held 
that  a  common  carrier  may  exact  the  regular 
rate  for  an  interstate  shipment,  as  shown  by 
its  printed  and  published  schedules  on  file 
with  the  Interstate  Commerce  Commission, 
and  posted  in  the  stations  of  such  carrier, 
as  required  by  the  Interstate  Commerce  Act, 
although  a  lower  rate  was  quoted  by  the 
carrier  to  the  shipper,  who  shipped  under 
the  lower  rate  so  quoted.  There  are  other 
cases  in  that  court,  and  many  decisions  by 
the  Interstate  Commerce  Commission  to  the 
same  effect,  the  latter  being  collected  in  Lust 
and  Merrlam's  Digest  of  Decisions  under  the 
Interstate  Commerce  Act,  pp.  802-813.  The 
right  of  the  plaintiff  to  recover  the  difference 
between  the  amount  he  was  charged  and  that 
which  he  afterwards  was  required  to  pay, 
in  order  to  get  his  goods,  will  depend  upon 
whether  the  last  schedule  of  rates  was  law- 
fully filed  and  published  and  had  become  ef- 
fective. 

[2]  Much  of  the  argument  was  spent  upon 
the  question  whether  compliance  with  the 
requirement  that  copies  of  the  schedule  of 
rates  shall  be  kept  posted  in  two  public  and 
oonspicuous  places  in  every  depot  or  station, 
80  that  they  shall  be  accessible  to  the  public 
and  can  be  conveniently  inspected,  was  neces- 
sary to  the  operation  and  effectiveness  of  the 
schedule.  But  it  has  been  held  not  to  be  so 
in  several  cases.  Railway  Company  v.  Cisco 
Oilmill,  204  U.  S.  449,  27  Sup.  Ct  358,  51 
Ll  EA.  662;  Railway  v.  Albers  Commission 
Company,  223  U.  S.  673,  82  Sup.  Ct  316,  66  L. 
Ed.  556;  U.  S.  v.  Miller,  223  TJ.  S.  599,  32 
Sup.  Ct  323,  56  L.  Ed.  568. 

In  the  first  case  Justice  White  said: 
"The  requirement  that  schedules  should  be 
'posted  in  two  public  and  conspicuous  places  in 
every  depot,'  etc.,  was  not  made  a  condition 
precedent  to  the  establishment  and  putting  in 
force  of  the  tariff  of  rates,  but  was  a  pro- 
vision based  upon  the  existence  of  an  estab- 
Sabed  rate,  and  plainly  had  for  its  object  the 
affording  ot  special  facilities  to  the  public  for 


ascertaining  the  rates  aatuaUy  in  force.  To 
hold  tbat  the  clause  had  the  far-reaching  ef- 
fect claimed  would  be  to  sav  that  it  was  the 
intention  of  Congress  that  the  negligent  post- 
ing by  an  employ^  of  but  one  instead  of  two 
copies  of  the  schedule,  or  the  neglect  to  post 
eiuier,  would  operate  te  cancel  the  previously 
established  schedule,  a  conclusion  impossible  of 
acceptance." 

And  in  the  second  case  Justice  Van  Devan- 
ter  said: 

"Although  it  was  shown  that  the  schedules  em- 
bodying this  rate  were  regularly  printed;  duly 
filed  with  the  Interstate  Commerce  Commission, 
and  kept  open  to  public  inspection  at  the  freight 
ofSces  of  the  garnishee  at  Kansas  City  and  oth- 
er points,  it  was  not  shown  that  copies  were 
posted  in  public  and  conspicuous  places  in  those 
offices,  as  required  by  paragraph  6  of  the  In- 
terstate Commerce  Act.  Posting,  however,  was 
not  essential  to  make  rates  legally  operative, 
and  was  required  only  as  a  means  of  affording 
special  facilities  to  the  public  for  ascertaining 
the  rates  actually  «»  force." 

This  construction  of  the  act  was  confirmed 
in  Miller's  Case.  Tbat  proposition  may 
therefore  t>e  taken  as  settled  against  the  con- 
tention of  the  plaintiff,  but  the  serious  ques- 
tion, and  the  pivotal  one,  still  remains  to  be 
considered,  and  that  is,  was  the  second  of  the 
schedules  upon  which  defendant  relies  duly 
filed,  published,  and  in  force  so  as  to  lie  ap- 
plicable to  the  shipments?  And  upon  this 
question  we  are  with  the  plaintiff.  It  is 
not  suflSdent,  for  the  purpose  of  changing  a 
schedule  of  rates  or  superseding  an  existing 
one,  merely  to  file  the  new  or  changed  sched- 
ule with  the  Interstate  Commerce  Commis- 
sion. This,  by  itself,  does  not  make  it  ef- 
fective, but  is  only  the  initial  step  in  that 
direction.  The  act  provides  that,  in  order  to 
establish  a  lawful  schedule  of  rates,  it  must 
not  only  be  thus  "filed  with  the  Commission," 
but  also  "printed  and  kept  open  to  public  in- 
spection," and  the  provision,  further  on,  in 
regard  to  changes  in  the  schedule  of  rates,  is 
that  they  "shall  not  be  made,  except  after 
thirty  days'  notice  to  the  public,  pubHshed  as 
aforesaid."  (Italics  ours.)  What  then  is 
meant  by  the  expression,  "published  as  afore- 
said" ?  It  is  apparent  that  these  words  imply 
that  In  making  an  original  schedule,  "publica- 
tion" of  some  kind  was  essential  to  its  valid- 
ity and  effectiveness.  If  we  refer  again  to 
the  first  clause  of  section  6,  we  find  that  the 
schedule  must  first  be  filed  with  the  Commis- 
sion, and  then  it  must  be  "printed  and  kept 
open  to  public  inspection."  This  requires  dis- 
tribution to  and  among  the  different  stations 
or  depots  at  which  the  schedule  of  rates  must 
have  effect,  and  this  is  the  construction  the 
highest  court  has  placed  upon  it  The  act, 
in  this  respect,  is  obscurely  worded,  as  no 
precise  definition  is  given  of  the  words,  "pub- 
lished as  aforesaid,"  or  of  the  word,  "pub- 
lished," so  tbat  we  can  know  with  perfect 
certainty  what  kind  of  publication  was  in- 
tended, and  therefore  we  must  resort  to 
interpretation.  It  evidently  meant  something 
more  than  mere  "filing"  with  the  Commis- 
sion, and  tbe  only  other  thing  to  which  it 
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can  fairly  and  reasonably  be  referred  is  tbe 
additional  requirement  that  tbe  schedules 
shall  be  "printed  and  kept  open  for  public  In- 
spection," and  this  is  "promulgation  and 
publication,"  as  authorltatiyely  declared  in 
United  States  t.  MUler.  223  U.  S.  699,  32  Sup. 
Ct  323,  66  li.  Ed.  668,  in  which  the  court 
said: 

"It  is  the  contention  of  the  defendants  that  a 
tariff  is  not  published  in  the  sense  In  which  the 
act  uses  that  term  unless  printed  copies  are 
'kept  posted  in  two  public  and  conspicuous  plac- 
es in  eyery  depot,'  etc.,  and  it  was  this  con- 
tention that  prevailed  in  the  circuit  court 
But,  in  our  opinion,  it  is  not  sound.  Publica- 
tion and  posting  in  the  sense  of  the  act  are 
essentially  distinct.  This  is  the  import  of 
the  provision  that  the  requirements  relating  to 
'publishing,  posting  and  filing'  may  be  modified 
by  tbe  Commission  in  special  circumstances,  for 
if  publishing  included  posting,  mention  of  the 
latter  was  unnecessary.  And  from  all  the  pro- 
visions on  the  subject  it  is  evident  that  the 
publication  intended  consists  in  promulgating 
and  distributing  the  tariff  in  printed  form  pre- 
paratory to  putting  it  into  effect,  while  the 
posting  is  a  continuing  act  enjoined  upon  tbe 
carrier,  while  the  tariff  remains  operative,  as 
a  means  of  affording  special  facilities  to  the 
public  for  ascertaining  the  rates  in  force  there- 
under. In  other  words,  publication  is  a  step 
in  establishing  rates,  while  posting  is  a  duty 
arising  out  of  the  tact  that  they  have  been 
establishM.  Obviously,  therefore,  posting  is 
not  a  condition  to  making  a  tariff  legally  opera- 
tive. Neither  is  it  a  condition  to  the  continu- 
ed existence  of  a  tariff  once  legally  established. 
If  it  were,  the  inadvertent  or  mischievous  de- 
struction or  removal  of  one  of  the  posted  copies 
from  a  depot  would  disestablish  or  suspend  the 
rates,  a  result  which  evidently  is  not  intended 
by  the  act,  for  it  provides  that  rates  once  law- 
fully established  shall  not  be  changed  otherwise 
than  In  the  mode  prescribed." 

It  appears,  then,  that  "publication"  means 
"promulgation  and  distribution,"  and  is  not 
confined  to  the  mere  filing  of  the  schedule 
with  the  Commission ;  it  being  something  be- 
sides that,  or  in  addition  to  it  The  court 
manifestly  had  this  view  of  the  act  in  mind 
when,  through  Justice  White,  in  Railway  Co. 
V.  Abilene  Oil  Co.,  supra,  it  said,  at  page  434 
of  204  U.  S.,  at  page  353  of  27  Sup.  Ct  (51 
L.  Ed.  553,  9  Ann.  Cas.  1075) : 

"Although  it  is  conceded  that  the  evidence 
rhoned  that  the  schedule  of  rates  was  estab- 
lished and  filed  with  the  Interstate  Commerce 
Commission,  and  was  kept  at  the  stations  of  the 
railway  company  for  public  Inspection,  and 
that  the  oil  company  had  knowledge  of  the  fact 
it  is  insisted  that  the  facts  found  do  not  jus- 
tify the  conclusion  that  there  was  a  compli- 
ance with  tbe  requirements  of  the  act  to  regu- 
late commerce  as  to  tbe  posting  of  the  estab- 
lished schedule." 

And  also  in  the  case  of  Parsons  t.  Rail- 
way Co.,  167  U.  S.  at  page  459, 17  Sup.  Ct,  at 
page  891,  42  L.  Ed.  231,  where  Justice  Brew- 
tr  said : 

"The  allegation  is  that  this  Joint  tariff  was 
not  filed  with  the  Commission,  and  not  pub- 
lished at  the  Iowa  stations  from  which  plain- 
tiff made  his  shipment,  and  that  in  consequence 
thereof  be  was  ignorant  of  its  rates." 

It  was  said  in  Railway  Co.  v.  United 
States  212  U.S.,  at  page  504,  29  Sup.  Ct, 
at  page  311,  63  L.  Ed.  624,  that  tbe  "legal 
and  published  rate"  Is  the  only  one  the  ship- 


per is  obliged  to  pay,  and  no  other  can  be  ex- 
acted of  him.  This  Tlew  ia  rendered  plainer 
by  reference  to  the  very  terms  of  section  6 
and  the  amendment  of  the  Interstate  Com- 
merce Commission.  There  must  be — 
"thirty  days'  notice  to  the  Commission,  and  to- 
the  public  as  aforesaid  [stating  the  changes], 
and  tbe  proposed  changes  shall  be  shown  by 
printing  new  schedules,  or  shall  be  plainly  In- ' 
dicated  upon  the  schedules  in  force  at  the  time 
and  kept  open  to  public  intpection."  (Italics 
ours.) 

The   words,  "kept  open  to  public  inspec- 
tion," It  has  been  held,  do  not  refer  to  th» 
"posting  of  the  schedules,"  and  tills  is  clear 
upon  the  face  of  the  act  as  separate  provi- 
sion is  made  for  posting  them,  so  that  they 
will  be  accessible  to  tbe  public.    They  can 
only  refer,  therefore,  to  publication.    But  the- 
amendment  of  the  Interstate  Commerce  Com- 
mission, authorized  by  the  act,  makes  per- 
fectly clear  what  is  meant    It  provides  that 
the  carrier  shall  place  In  the  hands  and  cus- 
tody of  its  agent  at  every  station,  warehouse, 
or  office,  at  which  passengers  or  freight  are 
received  for  transportation,  the  schedules  of 
all  rates  and  fares  applying  from  the  station 
or  terminal,  or  other  charges  applicable  at 
that  station,  and  the  same  provision  is  made 
In  regard  to  any  and  aU  changes  In  the  sched- 
ules, and  this  is  required  to  be  done  30  days 
before  the  schedule  or  any  change  therein 
can    become    effective.    ProvlsioD    is    then 
made  for  posting  the  schedules.    Careful  and 
minute  provision  is  then  made  by  the  Com- 
mission to  secure  tbe  polite  and  courteous 
attention  of  agents  to  tbe  requests  of  ship- 
pers for  an  inspection  of  schedides  filed  in 
their   offices.    The   publication    intended    by 
the  act,  therefore,  is  filing  with  the  agents  at 
the  several  stations  tbe  schedules,  for  public 
inspection,  and  this  is  what  has  been  defined 
by  the  court  in  the  MUler  Case  as  "promul- 
gation and  distribution."    Compliance  with, 
this  requirement  is  made  a  condition  preced- 
ent  to    the   effectiveness   of   the   schedules 
and  the  lawfulness  of  the  rate  charged  there- 
under.   But  the  construction  of  the  court  In 
U.  S.  V.  Miller  is  unmistakable,  and,  as  de- 
fendant could  not  change  the  existing  sched- 
ule, in  which  the  rate  was  26  cents,  without 
a  filing,  and  publication  of  the  change,  and 
as  this  means  "promulgation  and  distribu- 
tion" among  tbe  several  offices  and  stations 
of  the  carrier  where  they  are  to  be  kept  open 
for  public  Inspection,  and  alto  posted,  it  has 
not  complied  with  the  law  so  as  to  make  tlie 
later  schedule  effective,   and  therefore   tbe 
charge  should  have  been  made  according  to 
tbe  first  schedule,  that  is,  26  cents  per  1CK> 
pounds,  car  load  lots. 

[3]  We  entertain  no  doubt  upon  the  other 
question  in  the  case.  Plaintiff  has  shown 
that  the  first  tariff  has  continued  in  force  be- 
cause there  has  been  no  valid  change  made 
in  it  The  Commission  itself  has  held  that 
the  lawfully  established  rate  remains  in  force 
until  specifically  and  legally  altered  or  re- 
scinded.   Ohio  Foundry  Go.  y.  Railway  Co., 
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19  Interst  Com.  Com'n  R.  65,  67.  This  being 
so,  plaintiff  has  paid  to  the  defendant  $925.- 
74  more  than  It  was  entitled  to  receive  at  26 
cents  per  100  pounds,  and  this  amount  Is  re- 
coverable In  this  action  as  money  received 
to  plaintiff's  use;  it  being  an  Illegal  over- 
charge. Defendant's  counsel  argued  that 
plaintiff  had  alleged  and  shown  no  damage 
sustained'  by  him  under  section  8  of  the  act, 
providing  that  any  common  carrier  violating 
tbe  provisions  of  the  act  shall  be  liable  to  the 
person  injured  thereby  in  the  full  amount  of 
damages  sustained  in  consequence  of  any 
such  violation.  But  this  is  an  overcharge, 
and  not  an  unreasonable  rate,  which  has 
been  legally  established,  and  for  which  an- 
other remedy  is  provided.  It  was  said  in 
Railway  Co.  v.  A.bUene  Cotton  Oil  Co.,  204 
v.  S.  at  page  436,  27  Sup.  Ct  at  page  353,  51 
li.  Ed.  553.  9  Ann.  Cas.  1075: 

"Without  going  into  detail,  it  may  not  be 
doDbted  that  at  common  law,  where  a_  carrier 
refused  to  receive  goods  offered  for  carriage  ex- 
cept upon  tbe  payment  of  an  unreasonable  sum, 
tbe  shipper  had  a  right  of  action  in  damages. 
It  is  also  beyond  controversy  that  when  a  car- 
rier accepted  goods  without  payment  of  the 
cost  of  carriage,  or  an  agreement  as  to  the 
price  to  be  paid,  and  made  an  unreasonable  ex- 
action as  a  condition  of  the  delivery  of  tbe 
goods,  an  action  could  be  maintained  to  re- 
cover the  excess  over  a  reasonable  charge.  And 
it  may  further  be  conceded  that  it  is  now  set- 
tled that  even  where,  on  the  receipt  of  the  goods 
by  a  cr^er,  an  exorbitant  charge  is  stated, 
and  tbe  same  is  coercively  exacted,  either  in 
advance  or  at  the  completion  of  the  service,  an 
action  may  be  maintamed  to  recover  the  over- 
charge. 2  Kent  Comm.  699,  and  note  a;  2 
Smith,  Lead.  Cas.  (8th  Ed.)  pt.  1;  Hare  &  Wal- 
lace, notes,  p.  457. 

And  in  Railroad  Co.  ▼.  Int  Coal  Mining 
Co.,  230  U.  S.  at  page  202,  33  6up.  Ct  at 
page  898.  57  L.  Ed.  1446 : 

"Tbe  English  courts  malce  a  clear  distinc- 
tion between  overcharge  and  damages,  and  tbe 
same  is  true  ander  the  Commerce  Act.  For 
if  the  plaintiff  here  had  been  regnired  to  pay 
more  than  tile  tariff  rate,  it  could  have  recov- 
ered the  excess,  not  as  damages,  but  as  over- 
charge; and.  while  one  count  of  tbe  complaint 
asserted  a  claim  of  this  nature,  the  proof  did 
not  justify  a  verdict  tbereon,  for  the  plaintiff 
admitted  that  it  bad  only  paid  the  lawful  rates 
named  in  the  tariff.  Of  course,  no  part  of  such 
payment  of  lawful  rates  can  be  treated  as  an 
overcharge  or  as  an  extortion." 

In  tbe  case  of  Robertson  t.  Frank  Brothers 
Co.,  132  U.  S.  17,  10  Sup.  Ct  6,  33  L.  Ed.  236, 
excessive  cluirges  were  demanded  of  an  Im- 
porter at  the  custom  house,  and  he  paid  them 
in  order  to  get  possession  of  his  goods.  The 
court  held  tiiat  the  payment  was  not  a  volun- 
tary one.  but  made  under  moral  and  Illegal 
duress,  and  be  was  entitled  to  recover  the 
amount  of  tbe  excess  over  the  lawful  charge. 
Justice  Bradley,  delivering  the  opinion,  and 
referring  to  Maxwell  v.  Grlswold,  10  How. 
242.  13  L.  Ed.  405,  said: 

"In  that  case,  it  is  true,  the  fact  that  the 
importer  was  not  able  to  get  possession  of 
his   goods   without   making  the   payment  com- 

Slained  of  was  referred  to  by  the  court  as  an 
Dportant  circumstance.  •  •  *  The  ulti- 
loate  fact,  of  which  that  was  an  ingredient  in 
Ae  particular  case,  was  the  moral  duress  not 


justified  by  law.  When  such  duress  is  exerted 
under  circumstances  sufficient  to  influence  the 
appreheusions  and  conduct  of  a  prudent  busi- 
ness man,  payment  of  money  wrongfully  induced 
thereby  ought  not  to  be  regarded  as  voluntary. 
But  the  circumstances  of  the  case  are  always  to 
be  taken  into  consideration.  When  the  duress 
has  been  exerted  by  one  clothed  with  official 
authority,  or  exercising  a  public  employment, 
less  evidence  of  compulsion  or  pressure  is  re- 
quired; as,  where  an  officer  exacts  illegal  fees, 
or  a  common  carrier  excessive  charges.  But 
the  principle  is  applicable  in  all  cases  according 
to  the  nature  and  exigency  of  each." 

He  also  made  reference  to  Swift  Co.  v.  Unit- 
ed States,  111  U.  S.  22,  4  Sup.  Ct  244,  28  L. 
Ed.  341,  where  tbe  court,  by  Justice  Mat- 
thews, stated  that,  in  malting  a  BlmUar  pay- 
ment, the  payer  was  under  a  moral  duress, 
which  prevented  payment  from  being  a  vol- 
untary one.  The  learned  Justice  said,  aud 
this  Is  quoted  In  Robertson  v.  Frank  Broth- 
ers Co.,  supra : 

"The  question  is  whether  the  receipts,  agree- 
ments, accounts,  and  settlements  made  in  pur- 
suance of  that  demand  of  necessity  were  volun- 
tary in  such  sense  as  to  preclude  the  appel- 
lant from  sut>sequently  insisting  on  its  statu- 
tory right  We  cannot  hesitate  to  answer  that 
question  in  the  negative.  Tbe  parties  were  not 
on  equal  terms.  The  appellant  had  no  choice. 
The  only  alternative  was  to  submit  to  an  ii- 
legal  exaction  or  discontinue  its  business.  It 
was  in  the  power  of  the  officers  of  the  law,  and 
could  only  do  as  they  required.  Money  paid, 
or  rather  value  parted  with,  under  sucii  pres- 
sure has  never  been  regarded  as  a  voluntary 
act  within  the  meaning  of  the  maxim  volenti 
non  fit  injuria." 

The  Commission  has  held  that: 
"One  of  tbe  leading  prohibitions  of  the  act  is 
tliat  against  the  exaction  of  an  'unreasonable' 
rate,  and  it  is  well  settled  that  the  Commission 
has  authority  to  award  reparation  in  case  of 
the  exaction  of  an  'unreasonable"  rate.  As 
against  the  carrier  its  published  tariff  rate  is 
conclusive  of  the  fact  that  any  higher  rate 
is  unreasonable.  It  seems  fairly  certain  that  in 
cases  of  the  exaction  of  a  rate  higher  than  the 
published  tariff,  the  shipper  may  bring  his 
suit  in  court  in  the  first  instance,  but  the  act 
also  appears  to  give  the  Commission  and  the 
courts  concurrent  jurisdiction  in  this  respect 
An  order  will  therefore  be  entered  requiring 
defendant  to  pay  to  complainant  the  amount 
of  the  admitted  overcharge." 

There  is  a  recent  decision  fully  sustaining 
the  view  taken  by  us  of  the  question  Involved 
in  this  case.  We  refer  to  Pecos  River  R.  Co. 
V.  Reynolds  Cattle  Ca  (Tez.  CIt.  App.)  186 
8.  W.  162. 

We,  therefore,  conclude  that  the  judgment 
against  the  plaintiff  upon  tbe  case  agreed 
was  erroneous,  and  It  is  reversed,  because  It 
should  have  been  for  the  plaintiff. 

Reversed. 

^^^^^^^^^  (1«6  N.  C.  JW 

RALEIGH,  C.  ft  S.  R.  CO.  v.  MECKLEN- 
BURG MFG.  CO.    (No.  491.) 
(Supreme  Court  of  North  Carolina.    Hay  8,  UK.) 

L  Eminbnt  Domain  (|  109*)— Condemnation 
— Assessment  or  Damages. 

Tbe  right  of  way  condemned  by  plaintiff 
railroad  company  tiirough  defendants'  mill  vil- 
lage, upon  which  was  its  manufacturing  plant 
and  cottages  occupied  by  its  operatives,  was  at 
a  greater  distance  from  defendants'  principal 
buildings  than   a  pre-existing  line.     Defendant 
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claimed  that  its  measure  of  damages  was  tbe 
difference  in  the  value  of  its  entire  manufac- 
turing plant  and  premises  before  the  taking  and 
afterwards,  and  that,  in  determining  the  dif- 
ference, the  annoyance  to  its  operatives  by  the 
maintenance  of  the  railroad  close  to  their 
homes  and  the  dangers  to  their  children  should 
be  considered,  as  well  as  the  fact  that  such  dan- 
gers would  tend  to  drive  away  the  better  class 
of  operatives,  and  necessitate  tbe  payment  of 
higher  wages.  Bcld  that,  as  the  owner  of 
property  condemned  for  a  public  use  is  enti- 
tled as  compensation  only  to  the  actual  and  di- 
rect damages  which  he  may  sustain,  which  con- 
sist in  the  actual  value  of  the  property  taken 
and  the  direct  physical  injuries  to  the  remain- 
ing property,  the  damages  claimed  by  defend- 
ant were  too  speculative;  there  being  no  evi- 
dence that  the  actual  operation  of  its  mills  was 
interfered  with  by  plaintiff's  railroad,  or  that 
it  suffered  damages  different  from  others  whose 
land  was  near  the  railroad. 

[Ed.   Note.— For    other   cases,   see   Eminent 
Domain,  Cent  Dig.  |§  294,  295;    Dec.  Dig.  { 
100.»] 
2.  EviDEKOE   (J   624*)— Opinion    Evidence— 

BXPEBT   TESPIMONT- ADMI88IBIL1TT. 

,Upon  condemnation  of  a  right  of  way 
through  a  mill  village,  opinion  evidence  by  other 
manufacturers  in  the  same  line  as  to  the  dete- 
rioration in  the  value  of  the  property  is  inad- 
missible; the  valuation  of  land  not  being  a  mat- 
ter of  expert  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  $  2332;   Dec.  Dig.  |  524.»] 

8.  Eminent  Domain  ((  319*)  —  Condemna- 
tion OF  Right  of  Wat  or  Railroad  Cou- 
pant. 

Where  a  railroad  company  condemned  a 
right  of  way  over  land  upon  part  of  which  were 
located  tenement  houses  belonging  to  defend- 
ant, such  houses  did  not  become  the  property 
of  the  railroad  company,  and  defendant  has  the 
right  to  rent  them  as  before  until  the  land  shall 
be  actually  needed  for  railroad  purposes. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain.  Cent  Dig.  !i  847-850;  Dec  Dig.  S 
319.*] 

4.  Eminent  Domain  (§  62*)— Condemnation 
— Dweluno  House. 

Under  Revisal  1905,  {  2578,  declaring  that 
no  dwelling  house  shall  be  condemned  without 
the  consent  of  the  owner,  land  occupied  by  ten- 
ement houses  belonging  to  a  cotton  manufactur- 
ing company  may  be  condemned;  such  houses 
not  being  the  corporation's  dwelling  house. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  U  121-130;  Dec.  Dig.  { 
52.*] 

5.  Eminent  Domain  (|  247*)— Condemnation 
— Intebest. 

Upon  condemnation  of  a  right  of  way  over 
defendant's  mill  premises,  where  tbe  condem- 
nation did  not  deprive  defendant  of  the  use  of 
buildings  on  the  right  of  way,  defendant  was 
not,  under  Revisal  1905,  {  1954,  providing  that 
judgments  in  cases  other  than  on  contract  shall 
bear  interest  only  from  the  date  of  tbe  judg- 
ment, entitled  to  interest  from  tbe  date  of  the 
condemnation,  for,  while  interest  may  be  allow- 
ed by  the  jury  as  part  of  tbe  damages,  here  the 
circumbtances  do  not  warrant  any  such  allow- 
ance. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {g  638-643 ;  Dec.  Dig.  {  247.*] 

Hoke  and  Alien,  dissenting  on  plaintiff's  ap- 
peal. Walker,  J.,  dissenting  on  defendant's  ap- 
peal. 

Appeal  from  Superior  Court,  Mecklenburg 
County. 

Proceeding   by  the   Raleigh,   Charlotte   & 


Southern  Railroad  Company  against  the 
Mecklenburg  Manufacturing  Company  for  the 
condemnation  of  a  right  of  way.  From  the 
judgment  both  parties  appeal.  Affirmed  on 
defendant's  appeal,  and  reversed  and  remand- 
ed on  that  of  plalntifT. 

TUlett  &  Ontbrle,  of  Charlotte,  for  plaln- 
tifr.  Maxwell  &  Keerans  and  Cansler  A 
Cansler,  all  of  Charlotte,  for  defendant. 

PlalntUTa  AppeaL 

•  CLARK,  C.  J.  This  is  the  plalntUTs  ap- 
peal In  the  proceeding  to  condemn  a  right  of 
way  100  feet  wide  through  the  defendant's 
mill  Tillage  located  on  a  20-acre  tract  of  land 
near  the  northeastern  limits  of  Charlotte,  up- 
on which  are  the  defendant's  cotton  mill  and 
other  buildings,  including  43  tenement  houses. 
Running  through  this  land  is  a  public  high- 
way, which  is  an  extension  of  a  street  in 
Charlotte.  At  about  right  angles  to  this 
highway  are  two  private  streets  50  feet  wide 
extending  from  north  to  south  entirely  across 
said  village.  Fronting  upon  these  streets  are 
34  of  the  43  tenement  houses  composing  the 
Tillage  which  are  occupied  by  the  mill  oper- 
atives. The  plaintiffs  right  of  way  runs 
diagonally  across  the  village  intersecting  the 
streets  and  highway  above  referred  to  at 
grade. 


The  plalntifTs  exceptions  are  numerous, 
but  all  refer  to  the  evidence  and  the  charge 
on  the  measure  of  damages.  The  plaintiff 
contends  that  the  defendant  was  entitled  as 
compensation  to  the  value  of  the  land  em- 
braced in  the  right  of  way  plus  any  direct 
actual  damages  to  any  part  of  the  remaining 
land. 

The  defendant  contends  that  the  compensa- 
tion to  which  it  is  entitled  is  the  difference  In 
1  the  valne  of  its  entire  manufacturing  plant 
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and  premises,  cmbradng  20  acres,  before  the 
right  of  way  was  condemned  and  afterwards, 
and  that  this  difference  In  value  is  to  be  es- 
timated by  taking  Into  consideration  that  the 
operation  of  a  steam  railroad  would  incon- 
venience and  annoy  the  operatives  by  the 
noise,  smoke,  and  Inconvenience  produced  by 
tbe  trains  operating  in  proximity  to  their 
houses;  that  the  dangers  and  perils  to  the 
operatives  in  going  to  and  from  their  work 
would  be  increased  by  having  to  cross  said 
railroad  track;  that  the  lives  and  limbs  of 
the  children  of  the  mill  operatives  will  be 
Imperiled  by  their  crossing  said  track  In  go- 
ing to  school,  and  while  playing  near  by; 
that  tbeir  parents  would  be  In  constant  fear 
while  at  work  In  the  mill  lest  the  children 
should  be  run  over  by  the  passing  trains; 
and  that  on  account  of  these  conditions  the 
better  class  of  operatives  will  be  driven  away, 
and  the  defendant  will  be  able  to  secure  in 
their  places  only  inferior  help  at  Increased 
wages,  with  the  result  of  a  decrease  in  the 
quantity  and  quality  of  tbe  mill  output  and 
an  increase  In  the  cost  of  production,  thereby 
materially  depredating  the  market  value  of 
the  property  as  a  cotton  manufacturing 
plant. 

Over  the  plalntlfTs  objections,  the  Jury 
were  allowed  to  consider  these  as  grounds 
of  damages,  and  also  to  Introduce  as  experts 
cotton  manufacturers  to  give  their  opinion  as 
to  the  effect  upon  the  value  of  this  mill  prop- 
erty by  the  laying  out  of  the  plaintiff's  right 
of  way.  These  experts  estimated  that  the 
difference  on  the  pay  roll  from  the  above 
causes  would  be  $4,000  to  |6,000  per  year, 
which  they  capitalized  at  $60,000  to  $80,000, 
and  expressed  their  "expert  opinion"  that 
the  plaintiff  should  pay  the  defendant  this 
sum  of  money  as  damages  for  the  right  of 
way  100  feet  wide,  of  which  only  some  20 
feet  probably  Is  actually  occupied  by  the 
railroad,  and  a  little  over  300  yards  long. 

[1]  From  the  map,  filed  in  the  record,  the 
tra<^  of  the  Southern  Railroad  Company 
lies  Just  beyond  the  outer  edge  of  these  mill 
premises,  and  much  nearer  the  principal 
building  and  many  of  tbe  tenement  houses 
than  Is  the  track  of  the  plaintiff.  As  the 
defendant  placed  its  mill  and  village  at  this 
spot  because  of  the  benefit  to  it  of  such  trans- 
portation facilities  it  can  hardly  be  that  the 
proximity  of  the  plaintiff's  track  can  work  so 
great  a  depreciation  as  the  "experts"  deemed. 

It  seems  to  us  upon  the  authorities  and 
reason  that  the  measure  of  damages  as  claim- 
ed by  the  defendant  and  allowed  by  the 
court  is  speculative  and  could  be  extended  by 
that  line  of  reasoning  to  any  amount  Re- 
cently in  this  court  In  a  cause  where  one 
railroad  company  sought  to  extend  a  spur 
line  across  the  main  track  of  another  a  some- 
what similar  calculation  was  made  based  upon 
the  number  of  times  that  the  trains  and  cars 
of  the  railroad  objecting  would  be  stopped, 
the  loss  of  wages,  tbe  possible  and  probable 


damages  from  collisions,  and  tbe  deaths  and 
injuries  to  persons  and  cars,  and  it  was 
very  ingeniously  figured  up  that  such  dam- 
ages properly  capitalized  would  amount  to 
hundreds  of  thousands  of  dollars.  But  the 
record  in  that  case  shows  that,  while  still 
objecting,  as  a  matter  of  law,  to  the  other 
railroad  crossing  its  track,  it  was  finally 
agreed  that  $300  was  the  proper  amount  of 
damages,  if  the  other  railroad,  as  a  matter 
of  law,  had  the  right  to  extend  its  wur 
track  across  the  main  line  of  the  other  rail- 
road. Railroad  v.  Railroad,  81  S.  B.  617,  at 
this  term;   s.  c,  161  N.  C.  531,  78  S.  K.  68. 

It  is  Impossible  that  the  defendant  can  acs 
tually  sustain  the  damages  capitalized  on  tbe 
above  basis,  since  It  deemed  it  an  advantage, 
and  not  a  detriment,  to  locate  its  plant  on 
the  line  of  the  Southern  Railroad,  with  Its 
main  building  and  many  of  Its  tenement 
houses  much  nearer  to  the  track  of  that 
railroad  than  to  the  track  laid  down  by  this 
plaintiff. 

The  right  of  eminent  domain  is  granted 
because  the  public  interest  requires  that 
private  property  shall  be  taken  for  public  use 
under  the  circumstances  and  in  tbe  manner 
prescribed  by  law.  The  owner  is  entitled  as 
compensation  to  the  actual  and  direct  dam- 
ages which  he  may  sustain  by  being  deprived 
of  his  property.  These  damages  are  limited 
to  those  which  embrace  the  actual  value  of 
the  property  taken  and  the  direct  physical 
Injuries  to  the  remaining  property.  In  the 
present  Case  the  nearest  part  of  the  defend- 
ant's mill  building  to  the  plalntlfTs  track  is 
357  feet  There  are  only  7  houses  that  are 
wholly  or  partly  on  the  right  of  way,  3  of 
which  were  moved  at  the  plaintiff's  exi)ense 
to  make  room  for  tbe  track,  and  all  7  have 
remained  continuously  in  the  use  and  occupa- 
tion of  the  defendant's  operatives,  who  pay 
weekly  rent  therefor.  There  is  no  evidence 
tending  to  show  that  the  operation  of  plaln- 
tUTs  road  has  interfered  mechanically  or 
physically  with  tbe  operation  of  the  defend- 
ant's machinery  or  damaged  or  injured  Its 
product,  nor  that  the  vibrations  of  the  train, 
smoke,  noise,  dust,  or  escaping  steam  has 
interfered  In  any  way  with  the  mechanical 
and  manufacturing  processes  of  the  defend- 
ant, nor  that  it  has  lost  even  one  of  its  oper- 
atives by  reason  of  the  location  of  the  plain- 
tiff's track,  or  been  forced  to  pay  higher 
prices  to  its  operatives,  or  hire  inferior 
hands  for  that  cause,  though  we  would  not 
be  understood  as  saying  that  the  latter  would 
be  ground  of  damage  If  shown. 

The  defendant  contends  that  the  difference 
in  value  of  the  whole  tract  of  20  acres  before 
tbe  condemnation  for  the  right  of  way  and 
afterwards  is  an  item  of  damage  to  be  as- 
sessed by  the  Jury.  This  proposition  is  con- 
demned in  2  Lewis'  Em.  Dom.  !  706,  p.  1232: 

"It  is  said  in  some  cases  that  it  is  proper  to 
consider  every  element  of  damages  which  would 
be  taken  into  consideration  in  a  sale  between 
private  parties.    But  this  needs  some  qualifica- 


Digitized  by 


Google 


8 


82  SOUTHBASfTEBM  aBPOBTEB 


(N.a 


tioB,  aiiiee  remote  and  BpecQlatlve  reasons  are 
often  urged  by  the  seller  in  support  of  the  val- 
uation claimed." 

This  point  is  dearly  stated  In  Simons  ▼. 
Railroad,  128  Iowa,  1ES2,  103  N.  W.  134: 

"The  trial  court  told  the  jury  that  it  was 
proper  for  them  to  take  into  account  every  ele- 
ment of  annoyance  and  disadvantage  resulting 
from  the  construction  of  the  railroad  which 
would  influence  an  intending  purchaser  in  mak- 
ing an  estimate  of  the  market  value  of  the  plain- 
tiff's property.  This,  we  think,  was  error,  in 
that  it  led  the  jurors  into  an  unlimited  field  of 
conjecture  and  speculation.  It  furnishes  no  rule 
for  the  assessment  of  damages,  and  gives  no 
certain  test  for  ascertaining  the  market  value. 
It  left  the  matter  open  to  the  caprices  and 
whims  of  each  individual  juror." 

In  the  leading  case  of  Railroad  ▼.  Wicker, 
74  N.  C.  220,  the  Judge  below  told  the  Jury 
that,  in  assessing  damages,  they  might  con- 
sider the  possibility  that  cattle  might  be 
killed  on  the  road,  and  that  the  landowner 
was  entitled  to  have  this  element  considered. 
This  court  said: 

"The  answer  to  this  Is  that  the  danger  that 
the  cars  may  injure  cattle  without  negligence, 
and  consequently  without  liability  to  an  action, 
is  not  peculiar  to  the  landowner  a  part  of 
whose  land  is  taken.  It  is  common  to  all  who 
own  cattle  near  the  line  of  the  road,  whether 
a  part  of  their  land  is  taken  for  the  road  or 
not.  It  is  clear  that  those  persons  no  part  of 
whose  land  is  taken  cannot  recover  anything 
for  this  danger  of  possible  loss,  and,  as  the  de- 
fendant is  not  required  to  abate  the  damage 
proper  to  him  by  reason  of  any  benefits  which 
he  may  derive  from  the  road  in  common  with 
the  whole  neighborhood,  so  he  is  not  entitled  to 
be  compensated  for  any  damages  which  are  in 
like  manner  common,  such  as  this  we  are  con- 
sidering, or  such  as  may  arise  from  smoke, 
noise,  etc  In  Presbrey  v.  Railroad,  103  Mass. 
1,  and  Railroad  v.  Helm,  8  Bush  (Ky.)  681,  the 
court  says:  'Such  depreciation  is  not  occa- 
sioned directly  by  any  effect  upon  the  land  of 
which  the  construction  or  the  maintenance  of 
the  railroad  is  the  cause.  It  belongs  to  that 
class  of  results  which  necessarily  arise  from  the 
exercise  of  the  franchise  granted  to  such  cor- 
poration in  consideration  of  the  general  advan- 
tage which  the  whole  commnnity  are  expected 
to  derive  from  it  The  annoyances  to  the  land- 
owner are  the  same  in  kind  with  those  which 
are  suffered  by  the  whole  community.' " 

We  do  not  think  that  the  defendant  was 
entitled  to  have  the  entire  mill  village  and 
plant  on  this  20-acre  tract  of  land  valued, 
and  to  deduct  from  It  the  supposed  value  of 
the  entire  tract  after  the  new  railroad  was 
laid  down.  This  Is  too  speculative,  and 
would  admit  of  the  consideration  of  the 
above-alleged  causes  of  damage,  which  are 
not  a  part  of  the  damages  to  the  land  by 
the  loss  of  the  right  of  way,  and  would  take 
Into  consideration  elements  of  annoyance  and 
inconvenience  which  the  defendant  would 
suffer  in  common  with  the  community,  or 
which  are  necessarily  Incident  to  the  exer- 
cise of  the  right  of  eminent  domain.  The  de- 
fendant is  not  entitled  to  have  considered 
the  possible  injury  to  persons  or  property 
by  reason  of  the  operation  of  the  railroad, 
nor  possible  danger  from  exposure  to  fire 
(for  which  it  would  be  compensated  if  caused 
by  plaintiff's  negligence),  nor  for  the  effect, 
if  any,  upon  the  employment  of  help  by  rea- 


son of  their  apprehension  of  danger,  and  the 
possible  Increase  of  wages,  nor  the  alterna- 
tive of  employing  inferlpr  labor  caused  by 
such  fears.  These  matters,  If  they  exist,  are 
damnum  absque  Injuria,  and,  if  allowable, 
would  call  for  similar  compensation  for  more 
or  less  speculative  damages  to  every  land- 
owner along  the  line  of  every  railroad,  and 
would  make  the  constmction  of  raUroads 
well-nlgh  impossible. 

These  Incidents,  If  they  exist,  are  common 
to  the  public,  and  the  defendant  must  bear 
them  as  its  due  to  the  sovereignty  of  the 
state  which  takes  the  property  for  public  use. 
On  the  other  hand,  in  assessing  damages,  the 
railroad  company  is  not  allowed  to  offset  any 
general  benefits  which  may  accrue  to  the 
landowner  In  common  vrlth  the  public  at 
large  by  reason  of  the  oonstmction  of  the 
road.  The  construction  of  this  railroad  wUl 
doubtless  enhance  the  prosperity  of  Charlotte 
and  the  value  of  property  there  and  all  along 
the  line  of  the  road.  Including  necessarily 
the  value  of  defendant's  property.  The  plain- 
tiff Is  not  allowed  to  deduct  this  general 
benefit  which  the  defendant  will  receive,  and 
the  plaintiff  cannot  be  charged  with  the  re- 
mote though  possible  damages  which  the  de- 
fendant may  incur  for  the  causes  claimed 
by  it 

The  defendant  is  entitled  to  have  assessed 
the  value  of  the  land  taken  for  the  right  of 
way  and  any  injury  done  to  the  remaining 
part  of  the  land,  if  any,  by  way  of  special 
damages,  such  as  impairing  the  physical  and 
mechanical  operations  of  Its  plant  by  vibra- 
tions and  smoke,  if  there  is  evidence  of  snch 
direct  injury.  But  the  defendant  cannot  go 
any  further  than  this. 

The  defendant  relies  upon  Railroad  t. 
Church,  104  N.  C.  529,  10  S.  B.  761,  where  a 
railroad  condemning  a  right  of  way  running 
through  the  grounds  of  a  country  church,  at 
which  the  attoidants  were  In  the  habit  of 
bitching  their  horses,  was  required  to  pay 
the  depreciation  in  the  value  of  the  property 
caused  by  the  interference  with  Church  wor- 
ship in  distracting  the  attention  of  the  wor- 
shippers, scaring  the  horses,  and  driving  the 
people  away  from  the  church.  But  this  was 
the  direct  damage  to  the  value  of  the  plant 
by  Interfering  with  its  use  tor  the  purposes 
for  which  it  was  established.  In  this  case 
there  is  no  such  direct  interference  with  the 
use  of  the  plant  There  is  no  oscillation  or 
other  interference  with  the  use  of  the  ma- 
chinery, and  indeed  the  mill  building  is  much 
nearer  to  the  track  of  another  railroad,  and 
was  located  there  for  greater  convenience. 

In  Brown  v.  Power  Co.,  140  N.  0.  333,  62 
S.  E.  954,  3  L.  R.  A.  (N.  S.)  012,  the  land- 
owner had  a  spring  on  her  land  and  some 
bottom  lands  which  abutted  on  the  river.  The 
spring  was  submerged  and  destroyed  by  the 
backing  of  the  water,  which  also  Interfered 
with  her  working  the  bottoms.  The  court  held 
that  she  was  entitled  to  damages  for  the  physi- 
cal injuries  to  the  land  and  the  depreciation  of 
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Its  value  by  reason  of  Its  being  covered  by  the 
backwater,  but  said  that  she  was  not  en- 
titled to  any  sentimental  damages  by  reason 
of  her  peaceful  and  happy  condition  being 
disturbed  by  reason  of  losing  her  spring  of 
good  water  and  the  support  she  had  made  on 
her  bottom  lands ;  that  the  march  of  progress 
and  the  demands  of  a  large  dty  for  water 
and  lights  required  the  taking  of  her  prop- 
erty, and  for  this  she  was  entitled  to  pecun- 
iary compensation.  But  she  was  not  allowed 
damages  for  the  Interference  with  her  peace- 
ful and  idyllic  condition,  nor  from  the  sup- 
posed unhappiness  resulting  therefrom,  or 
the  nnhealthlness  which  she  thought  would 
be  caused  by  the  ponding  water. 

In  Lambeth  v.  Power  Co.,  152  N.  0.  871, 
67  S.  B.  821,  the  Judge  below  charged  the 
Jury: 

"Ton  cannot  allow  anything  as  damages,  bas- 
ed npon  unknown  or  imaginary  contingencies  or 
events,  or  such  as  may  not  reasonably  and  nat- 
arally  be  expected  to  occur  •  •  ♦  to  the 
plaintiff — not  to  other  persons — from  the  con- 
struction, operation,  and  maintenance  of  de- 
fendant's line  for  the  uses  for  which  it  is  con- 
stroctcd." 

This  court,  commenting  upon  this  charge, 
says: 

*^be  entire  charge  is  an  admirable  instruc- 
tion upon  the  law  governing  the  assessment  of 
damages  in  cases  of  this  character,"  and  cites 
many  cases. 

To  the  same  effect,  requiring  the  Jury  to  re- 
strict the  damages  tc  such  as  are  direct  and 
apparent  from  the  evidence,  and  to  disallow 
those  which  are  remote  and  speculative,  can 
be  cited  numerocs  caseu  In  Stone  v.  Rail- 
road, 68  111.  396,  18  Am.  Rep.  556,  the  court 

"The  difficulty  of  crossing  a  railroad  track, 
the  detention  by  trains,  the  frightening  of  liors- 
68,  the  danger  to  persons  crossing  the  tracks, 
the  noise  of  the  trains,  and  various  other 
thingd  that  might  be  named  are  inconveniences 
'whid  property  owners  on  a  street  where  a 
railroad  is  located  have  to  suffer;  yet  to  hold 
that  such  could  recover  damages  would,  in 
effect,  prevent  the  construction  of  a  railroad 
upon  a  public  street." 

Ovlllaed  man  cannot  have  all  the  conven- 
iences of  dvUlzatlon  without  any  of  Its  In- 
conveniences. 

A  most  Illuminating  case  Is  Austin  v.  Rail- 
road, 108  Ga.  671,  34  S.  E.  862,  47  L.  R.  A. 
755,  which  holds  that  the  damages  recover- 
able are  only  such  as  arise  from  "some  physi- 
cal  interference  with  property,  or  physical 
interference  with  a  right  or  use  appurtenant 
to   property;   and  therefore  a  railroad  com- 
pany is  not  liable  to  the  owner  of  real  prop- 
erty   for   diminution   in   the  market   value 
tliereof,  resulting  from  the  making  of  noise, 
or  from  the  sending  forth  of  smoke  and  cin- 
ders. In  the  prosecution  of  the  company's  law- 
tnl    business,  which  do  not  physically  affect 
or  Injure  the  property  itself,  but  merely  caus- 
es   personal  inconvenience  or  discomfort  to 
tHe  occupants  of  the  same."    In  this  case  and 
tbe  notes  thereto  many  others  are  cited. 


In  Becker  v.  RaUroad,  177  Pa.  252,  35  Atl. 
617,  S5  L.  R.  A.  683,  it  Is  held  that: 

"Diminished  value  of  a  stock  of  merchandise 
because  of  removal  rendered  necessary  by  the 
taking  of  real  estate  is  not  an  element  of  dam- 
ages in  such  proceedings." 

In  McReynolds  v.  RaUroad,  106  111.  162,  the 
court  excluded  as  an  element  of  damage  the 
the  danger  of  crossing  the  track  with  teams 
and  the  danger  to  children  and  members  of 
the  family  by  reason  of  a  farm  being  bi- 
sected with  a  railroad  track,  though  it  allowed 
damages  for  the  Inconvenience  of  carrying  bn 
the  farm  work  from  that  cause.  The  latter 
was  direct  and  ascertainable.  The  other  was 
remote  and  conjectural.  For  the  same  rea- 
son. In  Railroad  t.  Hammers,  61  Kan.  127, 
32  Pac.  822,  the  court  excluded  alleged  dam- 
ages for  the  frightening  of  stock  as  specula- 
tive and  consequential.  To  the  same  purport. 
Railroad  v.  Lyon,  24  Kan.  745;  Railroad  v. 
Mason,  26  Ind.  App.  395,  59  N.  E.  185. 

In  Johnson  v.  Railroad,  182  Mass.  537,  66 
N.  B.  204,  the  court  excluded  an  expected  loss 
of  business  as  too  remote  and  consequential 
to  be  allowed  in  estimating  damages  to  real 
estate  on  which  it  is  conducted.  Danger  of 
fire  from  passing  locomotives  was  held  too  re- 
mote to  be  considered  in  estimating  compen- 
sation. Lance  v.  Railroad,  57  Iowa,  636,  11 
N.  W.  612;  Conness  v.  Railroad,  193  111.  464, 
62  N.  B.  221;  Railroad  v.  Freeman,  210  IlL 
270,  71  N.  E.  444. 

Most  of  the  above  and  many  other  cases 
are  cited  in  the  plaintiff's  brief,  and  many 
others  might  readily  be  added. 

[2]  Nor  do  we  think  that  the  opinion  of 
cotton  manufacturers  as  to  possible  deterio- 
ration In  the  value  of  mill  property  by  the 
opening  np  of  a  railroad  is  a  matter  of  art 
or  science  which  Justifies  or  admits  expert 
tastimony.  It  is  a  matter  as  to  which  other 
persons  are  as  competent  to  form  an  opinion 
as  they,  depending  upon  their  observation 
and  intelligence,  which,  of  course,  are  to  be 
weighed  by  the  Jury.  While  the  valuation  of 
land  is  necessarily  largely  one  of  opinion.  It 
Is  not  a  matter  of  expert  evidence.  We  must 
take  the  opinion  of  those  who  know  the  prop- 
erty in  question  and  the  value  thereof.  What 
effect  the  building  of  a  railroad  may  have 
upon  one  plant,  under,  of  course,  different  cir- 
cumstances, can  have  no  weight  in  fixing  the 
value  of  the  land  taken  under  condemnation 
in  another  case,  where  the  witness  has  no 
personal  knowledge  of  its  value. 

If  the  issue  here  Involved  had  been  as  to 
how  much  cloth  a  bale  of  cotton  would  pro- 
duce, or  the  number  of  pounds  of  dye  stuff 
required  to  dye  a  given  quantity  of  yam,  or 
other  similar  questions,  these  manufacturers 
could,  from  their  experience,  have  been  of 
assistance  to  the  Jury  with  their  expert  teo- 
tlmony;  but  it  Is  not  so  as  to  the  valuation 
of  land,  as  to  which  we  must  depend,  not  up- 
on expert  testimony,  but  upon  the  persona) 
knowledge  of  those  who  know  the  land  In 
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question,  and  can  thus  form  au  opinion  as  to 
its  value  from  their  own  knowledge. 

For  the  errors  stated,  the  verdict  and  Judg- 
ment in  the  plalntllTs  appeal  must  be  set 
aside,  and  the  damages  will  be  assessed  on 
another  trial  In  accordance  with  the  views 
herein  expressed. 

Error. 

HOKE  and  ALLEN,  JJ.,  dissent 

Defendant's  Appeal. 
CLARK,  C.  J.  This  is  a  proceeding  for 
the  condemnation  of  a  right  of  way  100  feet 
In  width  through  the  mill  village  of  the  de- 
fendant near  the  northeastern  limits  of  Char- 
lotte. The  defendant  owns  some  43  tenement 
houses  rented  to  its  operatives;  the  rent 
being  payable  weekly.  It  became  necessary 
for  the  plaintiff,  in  order  to  effect  an  en- 
trance Into  Charlotte,  to  acquire  a  right  of 
way  through  the  defendant's  property  of 
some  20  acres.     The  clerk  found  as  a  fact: 

"It  Is  necessary  for  the  petitioner  to  have 
a  ri^ht  of  way  over  the  lands  described  in  the 
petition." 

This  finding  of  fact  was  not  excepted  to 
by  the  defendant  Upon  the  hearing  of  the 
appeal  in  the  superior  court  the  Judge  found 
AS  a  fact: 

"It  is  necessary  for  the  petitioner,  in  order 
to  construct,  maintain,  and  operate  its  rail- 
road, that  it  shall  condemn  a  right  of  way  over 
said  100-foot  strip." 

The  defendant  did  not  except  to  this  find- 
ing of  fact  So  it  is  settled  that  the  plaintiff 
is  enUtled  to  have  this  100-foot  strip  as  a 
right  of  way  over  the  lands  of  the  defendant 
through  its  mill  village  according  to  the  peti- 
tion and  plat 

[3,4]  On  the  right  of  way  of  the  plaintiff 
as  asked  for  and  located,  there  were  situated 
wholly  or  partly  7  tenement  houses,  4  of 
which  remain  untouched,  and  the  other  3 
wer»  moved  by  the  plaintiff,  at  Its  own  ex- 
pense, to  make  room  for  the  track,  to  other 
locations  partly  on  and  partly  outside  the 
right  of  way.  All  of  the  7  houses,  inclading 
the  3  which  were  removed  and  the  other  4, 
have  been  at  all  times  and  still  are  occupied 
by  the  tenants  of  the  defendant  Hie  houses 
have  not  l)ecome  the  property  of  the  plain- 
tiff, the  tenants  have  the  right  to  live  in 
them,  and  are  still  living  In  them,  and  can 
continue  to  do  so  until  they  shall  become, 
if  ever,  actually  needed  for  railroad  pur- 
poses. Railroad  v.  Sturgeon,  120  N.  C.  225, 
26  S.  E.  779;  Shields  v.  Railroad,  129  N.  C. 
1,  39  S.  E.  582. 

The  defendant  contends,  however,  that  Its 
land  is  not  subject  to  condemnation,  because 
Rev.  {  2578,  provides: 

"No  such  corporation  shall  be  allowed  to  have 
condemned  to  its  use,  without  the  consent  of 
the  owner,  hi$  dtoeUing  houte,  yard,  kitchen, 
garden,  or  burial  ground." 

This  section  is  an  exception  to  Rev.  i  2575, 
which  confers  broadly  the  right  of  condemna- 
tion. His  honor  properly  held  that  Rev.  { 
2578,  doeH  not  exempt  all  dwelling  houses. 


but  only  the  dwelling  house  of  the  owner  of 
the  land  sought  to  be  condemned,  and  did  not 
apply  to  cases  like  the  present,  where  the 
tenement  houses  are  merely  appurtenances  in 
the  operation  of  the  (ilant 

The  exercise  of  the  power  of  eminent  do- 
main Is  an  attribute  of  sovereignty  under 
which,  upon  consideration  of  the  greater  ben- 
efit to  the  public,  private  property  Is  taken 
for  public  use.  "A  dwelling  house  is  of  it- 
self no  more  exempt  from  condemnation  for 
public  uses  than  any  other  property."  Mills' 
Em.  Dom.  (1888)  {  120.  The  dwelling  house 
of  the  owner,  his  yard,  garden,  and  burial 
ground,  are  exempt  only  because  the  statute 
80  provides.  Rev.  {  2578.  does  not  put^ 
port  to  exempt  all  dwelling  houses  or 
dweUlng  houses  generally.  It  expressly  lim- 
its the  exemption  to  the  "owner's  dwelling 
house."  There  Is  no  room  for  construction. 
No  corporation  "can  have  condemned,  with- 
out the  consent  of  the  owner,  Ms  dwelling 
houte."  The  exemption  from  the  taldng  of 
private  property  for  public  use  upon  compen- 
sation Is  not  conferred  upon  the  landowner's 
tenement  houses,  nor  hla  tenants'  dwelling 
houses,  nor  upon  defendant's  43  tenement 
houses  occupied  by  tenants  who  pay  weekly 
rent;  but  such  exemption  is  confined  to  the 
"owner's  dwelling  bouse."  This  proceeding 
is  to  condemn  the  land  of  the  defendant  Its 
tenants,  holding  by  the  week,  are  not  parties 
to  this  action,  and  have  no  interest  in  the 
land  to  prevent  its  condemnation  by  the  state 
for  a  public  use. 

The  evident  Intent  of  this  legislation  was  to 
exempt  the  family  home  rendered  sacred  by 
sentiment  or  the  local  attachment  of  the  own- 
er. The  defendant  is  a  corporation,  and  has 
no  dwelling  house.  These  tenements  can 
have  no  sentimental  value  to  the  defendant 
corporation.  It  has  doubtless  a  place  of 
business,  a  principal  office;  but  it  does  not 
have  a  "dwelling  house,"  a  home,  nor  has  it 
ability  to  live  In  43  dwelling  houses.  A 
corporation  can  have  no  property  the  value 
of  which  cannot  be  measured  In  money,  for  It 
has  no  sentiment  and  no  affections. 

A  case  almost  exactly  in  point  Is  Railroad 
V.  Moseley,  117  La.  318,  41  South.  586,  In 
which  the  court  held  that  the  almost  iden- 
tical wording  of  article  2637  In  the  Civil 
Code  of  that  state  was  "intended  to  be  ap- 
plied in  cases  where  citizens  are  disturbed 
In  their  homes,  and  not  In  cases  where  the 
property  consists  of  tenements  which  are 
rented  from  month  to  month  to  any  one  who 
may  choose  to  take  them."  The  present 
case  is  really  stronger,  because  here  the  own- 
er Is  a  corporation  who  can  have  no  "dwell- 
ing house,"  while  In  that  case  the  occupant 
of  the  tenement  bouse  was  an  individual, 
but  not  the  owner  of  the  land  sought  to  be 
condemned,  and  he  therefore  had  no  proper- 
ty right  therein  as  against  the  exercise  of  the 
power  of  eminent  domain. 

"Statutes  exempting  a  dwelling  bouse  and 
land  within  60  feet  thereof  apply  only  to  land 
belonging  to  the  oWner  of  the  dweiUng  toose. 
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and  In  such  cues  land  of  another  vitbin  60 
feet  of  such  dwelling  is  not  exempt"  Railroad 
V.  Wicker,  13  Grat.  (Va.)  375. 

In  Lansing  t.  CasweU,  4  Paige  (N.  Y.)  622, 
the  court  held  that  the  "garden,  or  yard,  or 
Inclosnre"  does  not  exempt  every  yard  or  In- 
closnre,  but  only  such  aa  are  necessary  to  the 
use  and  enjoyment  of  the  dwelling  house, 
and  dtes  with  approval  Clark  r.  Phelps,  4 
Cow.  (N.  X.)  190. 

The  Pennsylyania  statute  is  very  slightly 
different  from  ours,  and  forbids  the  taking 
"without  the  consent  of  the  owner  of  Us 
dwelling  house."  It  was  held  that  this  was 
only  another  way  of  saying  "the  dwelling 
house  occupied  by  the  owner."  Hagner  ▼. 
Railroad,  154  Pa.  475,  25  AU.  1082. 

[t]  The  only  other  exception  on  this  appeal 
is  that  the  court  did  not  allow  interest  on  the 
amount  of  damages  from  the  date  of  the  con- 
demnation of  the  right  of  way,  but  only  from 
the  date  of  the  verdict  and  judgment  In 
this  there  was  no  error.  Rev.  S  1954,  pro- 
vides that  all  sums  of  money  due  by  con- 
tract, except  on  penal  bonds,  shall  bear  in- 
terest But  judgments  in  other  cases  than 
on  contract  bear  interest  only  from  the  date 
of  the  judgment.  At  common  law  a  judg- 
ment did  not  carry  Interest  when  an  execu- 
tion was  Issued  upon  It  The  statute  was 
passed  for  the  purpose  of  amending  the  law 
In  this  respect  CoUals  v.  McLeod,  30  N.  C. 
221,  49  Am.  Dec.  376,  dted  In  McNeUl  v.  Rail- 
road, 138  N.  C.  4,  50  S.  E.  458.  The  cause  of 
action  here  does  not  arise  on  contract  but 
Is  for  damages  on  account  of  defendant's 
land  taken  under  the  right  of  eminent  do- 
main. These  damages  fall  directly  under 
Rev.  S  1954,  and  the  law  gives  interest  only 
from  the  rendition  of  the  judgment 

The  defendant  did  not  contend  on  the 
trial  that  it  was  entitled  to  Interest  before 
judgment  and  did  not  request  the  court  to  so 
Instruct  the  jury.  It  Is  true  that  the  jury, 
in  awarding  damages,  could,  In  their  discre- 
tion, have  given  Interest  as  a  part  of  the 
damages.  If  the  circumstances  seemed  to  them 
to  justify  It  But  the  court  was  not  asked  so 
to  charge,  and  here  the  circumstances  would 
not  have  justified  the  allowance  of  interest 
It  Is  found  as  a  fact  herein  that  none  of  the 
defendant's  7  houses  have  ever  been  vacated, 
but  at  all  times  since  the  condemnation  they 
have  been  occupied  by  the  tenants  of  the  de- 
fendant There  is  no  evidence  that  the  rent 
has  been  reduced,  or  that  any  tenant  has 
failed  to  pay  his  rent  promptly.  The  defend- 
ant was  not  receiving  any  revenue  from  the 
land  taken,  except  the  rent  of  the  7  houses, 
which  he  Is  still  receiving,  and  has  therefore 
sostalned  no  loss  of  income.  Under  the 
Sturgeon  Case  above  cited,  this  condition 
will  continue  indefinitely,  unless  tht  railroad 
shall  actually  need  the  land  now  covered  by 
the  houses,  which  Is  very  improbable,  as  the 
track  has  been  laid  and  Is  now  in  dally  use. 

In  Railroad  v.  Balthaser,  126  Pa.  12,  17 
AtL  519,  the  court  said: 


"The  lapse  of  time  between  the  happening  of 
an  injury  and  the  time  of  trial  is  a  proper  sub- 
ject to  be  considered  by  the  jury  in  making  ap 
the  amount  of  damages  for  which  to  render  a 
verdict;  but  interest  as  such  is  not  recoverable 
in  actions  ex  delicto.  In  actions  where  a  defi- 
nite anm  of  money  is  demandable  as  a  debt^  in- 
terest at  the  legal  rate  is  a  matter  of  ngbt 
and  the  jury  may  properly  tie  directed  to  in- 
clude it  in  their  verdict;  but  actions  brought 
to  recover  unliquidated  damages  for  a  wrong 
done  proceed  upon  a  different  basis.  The  na- 
ture of  the  wrong,  the  attending  circumstances, 
and  the  time  when  it  was  committed  are  all  for 
the  jury,  and  may  be  properly  considered  in  the 
adjustment  of  the  amount  of  the  verdict" 

This  case  has  been  dted  with  approval, 
Klages  v.  RaUroad,  160  Pa.  386,  28  AU.  862. 
Another  case  directly  in  point  Is  Railroad  v. 
Fowler,  113  Mo.  458,  20  S.  W.  1069.  Indeed, 
the  prindple  Is  well  recognized. 

In  Stephens  v.  Koonce,  103  N.  C.  269,  9  S. 
B.  315,  which  was  an  action  for  damages 
for  conversion,  the  court  held  that  lu  an 
action  for  damages  not  arising  on  contract, 
the  allowance  of  interest  Is  a  question  for  the 
jury  to  determine,  and,  when  they  have  not 
allowed  It  In  their  verdict  the  judgment 
bears  interest  only  from  its  date.  This  i» 
cited  with  approval  In  Lance  v.  Butler,  135 
N.  C.  423,  47  S.  E.  488.  In  WiUlams  v.  Lum- 
ber Co.,  118  N.  C.  928,  24  S.  E.  800,  it  was 
held  that,  where  damages  were  assessed  upon 
a  judgment  by  default  and  inquiry,  "it  was 
error  to  add  any  Interest  for  the  time  elaps- 
ed prior  to  the  verdict  as  interest  If  It 
should  be  allowed,  is  presumed  to  have  been 
Induded  by  the  jury  In  the  amount  of  their 
verdict." 

In  the  defendant's  appeal,  we  find  no  error. 

WALKER,  J.  (dissenting).  In  the  defend- 
ant's appeal,  I  am  unable  to  agree  with  my 
Brethren  that  the  expression  In  the  statute 
exempting  from  condemnation  the  dwelling 
bouse,  yard,  kitchen,  garden,  or  burial  ground 
is  confined  solely  to  the  mansion  house,  and 
does  not  protect  the  humble  cottage  or  the 
hut,  if  it  happens  to  be  occupied  by  a  tenant 
unable,  by  reason  of  his  poverty,  perhaps,  to 
own  his  own  home  In  fee.  I  do  not  think  this 
was  intended  by  the  Legislature,  nor  that 
such  a  construction  Is  at  all  warranted  by 
Its  language.  The  purpose  was  to  shield  the 
home  Itself,  without  regard  to  who  may  occu- 
py It,  from  the  hostile  invasion.  What  differ- 
ence should  It  make  that  It  Is  the  dwelling  of 
a  tenant?  It  Is  as  much  a  wrong  in  the  one 
case  as  In  the  other  to  condemn  the  home  and 
more  oppressive,  generally,  in  the  case  of  a 
tenant.  When  the  Legislature  provided  that 
"no  corporation  shall  be  allowed  to  have  con- 
demned to  Its  use,  without  the  consent  of  the 
owner,  his  dwelling  house,  yard,  kitchen,  gar- 
den or  burial  ground,"  it  used  the  word  "his" 
aa  a  possessive  pronoun,  and  the  phrase 
dearly  means  that  without  his  consent  no 
dwelling,  etc,  belojiffing  to  Mm  shall  be  con- 
demned. Surely  It  will  not  be  contended  that 
there  is  any  good  reason  for  making  such  a. 
distinction  between  the  landlord  and  the  ten- 
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ant,  to  the  disparagement  of  tbe  latter.  Tbe 
Legislature  Is  supposed  to  be  just,  and  to  dis- 
tribute its  favors  equally  among  those  entitl- 
ed to  them  and  coming  within  the  same  class. 
None  of  tbe  cases  dted  by  the  court  sustain 
Its  view.  In  the  Louisiana  case  the  houses 
had  not  been  occupied,  but  were  held  merely 
as  an  Investment  In  Hagner  v.  Railroad 
Co.,  154  Pa.  476,  25  Atl.  1082,  the  sUtute  re- 
quired, as  appears  by  the  opinion,  the  person- 
al occupation  of  the  owner,  and  the  party  re- 
sisting condemnation  had  entered  fraudulent- 
ly to  prevent  IL  The  court  said,  in  regard  to 
these  facts: 

"A. mere  recital  of  the  facts  in  this  case  con- 
vinces UB  that  the  occupancy  was  but  a  scheme 
to  defpat  tbe  railroad  construction  on  the  pro- 
posed line.  *  *  *  A  dwelling  bouse  under 
such  circumstances  is  not  in  the  contemplation 
of  tbe  law  a  'dwelling  bouse  in  the  occupancy  of 
the  owner.'  Tbe  Legislature  means  to  protect 
the  man  who  owns  bis  land  and  occupies  it  in 
good  faith.  Their  protection  cannot  extend  to 
the  man  who  becomes  an  occupant  for  the  mere 
purpose  of  defeating  public  improvement,  or  for 
tbe  purpose  of  extorting  excessive  compensa- 
tions. Such  an  occupancy,  instead  of  being 
honest,  is  frandulent.  Mills  on  Eminent  Do- 
main, I  120.  We  conclude  that,  as  between  tbe 
plaintiff  and  defendant  corporation,  tbe  bouse 
in  question  was  not  a  dwelling  house  <»  the  oo- 
eupancv  at  the  owner." 

Our  statute  and  that  one  are  differently 
worded.  Of  course,  aa  said  In  the  court's 
opinion,  tbe  Legislature  may  refuse  to  ex- 
empt a  dwelling  house  and  Its  curtilBge,  as 
the  whole  matter  is  entirely  within  its  pow- 
er ;  but  it  has  not  done  so.  The  cases  of  Rail- 
road Co.  V.  Wiclcer,  13  Grat  (Va.)  375,  Lans- 
ing V.  Caswell,  4  Paige  (N.  T.)  622,  and  Clark 
▼.  Phelps,  4  Cow.  (N.  YJ  190,  It  is  evident,  do 
not  touch  the  question.  They  merely  define 
what  is  the  curtilage  and  Its  extent  But 
there  is  direct  authority  for  the  position  that 
the  house  occupied  In  good  faith  by  a  tenant 
is  exempt  from  condemnation.  The  Immunity 
embraces  both  mansion  house  and  tenement. 
In  C.  &  O.  Railroad  Co.  y.  Pack,  6  W.  Va. 
397,  405,  the  court  had  under  consideration 
this  very  question,  the  statute  being  identical 
with  ours ;  and  it  was  held: 

"There  is  no  snfiBcient  reason  by  conatrnction 
to  restrict  it  so  that  it  will  apply  only  to  dwell- 
ing houses  and  lands  occupied  by  tbe  owner 
himself  in  fee,  but  not  to  such  as  are  occupied 
by  a  tenant  for  any  less  estate.  The  provision 
must  therefore  be  deemed  sufficient  to  protect, 
not  only  tbe  former,  but  as  well  tbe  latter, 
class  of  property." 

This  doctrine  ia  accepted  as  the  true  one 
and  approved  by  the  antbor  in  15  Cyc.  j).  605, 
in  these  words: 

"A  bona  fide  occupancy  by  a  tenant  will, 
however,  entitle  the  owner  (of  the  dwelling)  to 
tbe  exemption." 

There  are  no  well-considered  cases  to  the 
contrary  that  I  have  been  able  to  find. 

But  the  question  may  be  considered  from 
another  standpoint  The  authorities  uniform- 
ly hold  that  "tbe  word,  'owner,'  as  used  in  tbe 
statute,  applies  to  all  persons  who  have  an 
interest  In  the  estate."  Oerrard  v.  O.,  N.  &  B. 
H.  Railroad  Co.,  14  Neb.  270,  15  N.  W.  231. 


It  ia  quite  obvious  that  tbe  statute  does  not 
use  the  word  "owner"  in  the  sense  of  tbe 
holder  of  tbe  legal  title,  but  in  the  sense  of 
one  having,  at  the  time  of  condemnation,  tbe 
control  of  it,  which  would  include  a  tenant 
Tompkins  v.  RaUroad  Co.,  21  B.  C.  431. 
Mills,  in  hia  work  on  Eminent  Domain  (2d 
Ed.)  S  65,  under  tbe  title,  "What  Persons  are 
Considered  as  'Owners,' "  says: 

"In  the  land  or  property  taken  there  may  be 
various  interests  in  different  individuals.  Tbe 
entire  value  of  tbe  land  is  all  that  can  be 
awarded  to  tbe  several  owners,  and  no  con- 
tracts between  the  owners  can  oblige  the  pub- 
lic to  pay  more  than  the  entire  value  of  the 
land  as  a  whole.  In  settlinir  the  damages  be- 
tween the  owners,  the  situation  and  manner  of 
the  occupation  snould  be  considered.  Among 
tbe  various  titles  and  interests  recognised  as 
entitled  to  compensation  as  owners  are  lessees 
and  landlords,  mortgagors  and  mortgagees,  mort- 
gagees of  leaseholds,  etc.  •  •  •  The  term 
owner'  includes  all  persons  who  have  an  inter- 
est in  the  property.  Damages  are  to  be  assessed 
to  every  owner,  although  no  claim  may  have 
been  made." 

It  may  be  taken  aa  settled  by  tbe  decisions 
not  to  be  necessary  that  the  owner  In  fee  in 
the  dwelling  house  should  actually  occupy  it 
to  protect  it  from  condemnation,  and  that  tbe 
word  "owner,"  witblu  the  meaning  of  tbe 
statute,  applies  to  and  Includes  a  tenant  as 
well  as  the  owner  of  the  fee.  This  was  ex- 
pressly held  in  tbe  case  of  Lister  v.  Lobley, 
7  AdoL  &  E.  124,  where  It  was  said,  in  con- 
struing a  similar  statute:  "Tbe  word  'owner' 
means  tbe  tenant  for  tbe  term,  and  not  nec- 
essarily the  owner  In  fee  simple."  See,  als», 
to  same  effect  Bait  &  O.  R.  Co.  ▼.  Walker, 
45  Ohio  St  577,  16  N.  E.  476;  Parker  v.  RaU- 
road, 70  Minn.  372,  82  N.  W.  673 ;  Proctor  v. 
Railroad,  64  Mo.  112 ;  Schott  v.  Harvey,  105 
Pa.  222,  51  Am.  Rep.  201 ;  GUUgan  v.  Provi- 
dence, 11  R.  I.  258;  Choteaa  v.  Thompson,  2 
Ohio  St  114 ;  Higgins  v.  San  Diego,  131  Cat 
294,  63  Pac.  470.  In  all  the  above-cited  cases 
it  Is  held  that  tbe  word  "owner"  is  sufficient 
to  include  a  tenant  or  other  person  in  posses- 
sion having  any  less  estate  or  interest  in  tbe 
property  than  a  fee.  As  to  parties  and  those 
who  should  be  notified,  15  Cyc.  p.  844,  says: 

"All  persons  having  any  interest  in  tbe  lands 
proposed  to  be  taken  are  entitled  to  notice.  A 
lessee  is  entitled  to  notice  as  well  as  the  own- 
er." Board  of  Levee  Com'rs  v.  Johnson,  66 
Miss.  248,  6  South.  199. 

It  is  true  that  tbe  plaintiff  cannot  be  said 
to  be  actually  living  in  tbe  bouses;  but  that 
is  not  required.  There  were  seven  of  tbe 
bouses  on  tbe  right  of  way,  as  I  understand 
the  record,  and  the  plaintiff  was  occupying 
them  constructively  by  bis  tenants.  Besides, 
tbe  tenants  are  to  be  considered  personally 
as  tbe  "owners,"  for  tbey  had  an  estate,  well 
known  in  tbe  law,  in  them,  and  were  in  actu- 
al occupation  of  tbe  premises.  The  Legisla- 
ture did  not  regard  the  character  of  the  oioner 
whether  a  natural  or  an  artificial  person,  but 
only  the  person  occupying  the  house,  whether 
as  owner  in  fee  or  tenant  deeming  tbe  one  as 
much  entitled  to  protection  against  invasion 
of  bis  private  premises  as  the  other,  and  thin 
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la  tbe  Just  and  proper  view  to  be  taken  of  the 
subject  In  any  view  to  be  taken  of  the  ques- 
tion, these  houses  were  dwellings  within  the 
protection  of  the  clause  exempting  them 
from  condemnation.  It  can  make  no  differ- 
ence that  the  houses  are  now  standing  on  the 
right  of  way  and  occupied  by  the  tenants,  or 
that  three  have  been  removed.  Plaintiff  had 
no  right  to  interfere  with  them  at  all,  and 
was  a  trespasser  when  It  did  so  (Fore  v. 
Railroad  Co..  101  N.  C.  526,  8  S.  E.  335),  as 
the  law  had  forbidden  It  On  this  branch  of 
the  case  I  dissent,  as  I  believe  the  uniform 
decisions  of  the  court  sustain  my  view,  and  it 
is  fully  sanctioned  by  my  sense  of  Justice  and 
right    I  concur  in  other  respects. 

(166  N.  C.  tt)  =»»=i 

MACON  COUNTY  SUPPLY  CO.  t.  TALLU- 
LAH  FALLS  R.  CO.    (No.  642.) 

(Supreme  Court  of  North  (Carolina.     May  30, 
1914.) 

CoHsnroTioifAi,  Law  ({  303*)— Du*  Pbockss 
— PsNAUZiNO  Faildbe  to   Retund  Oveb- 

CnABGE. 

The  overcharge  of  freight,  for  the  nonre- 
fnnding  of  which  by  a  railroad  within  a  cer- 
tain time  after  claim  Revisal  190S,  {  2644,  im- 
POMS  a  penalty,  being  the  amount  collected  in 
excess  of  the  rates  appearing  in   the  carrier's 

f>riDted  tariff,  and  it  knowing  the  amount  col- 
ected,  and  having  the  printed  tariff,  so  that  it 
-can  ascertain  the  overcharge  with  exactness, 
permitting  recovery  of  the  penalty  where  the 
overcharge  is  less  than  the  claim,  but  exceeds 
the  amount  the  company  offers  to  pay,  is  not 
a  taking  of  its  property  without  due  process. 

[Eld.  Note. — For  other 'eases,  see  Constitution- 
al Law,  Cent  Dig.  {{  863-866;  Dec.  Die.  I 
303.*] 

Brown  and  Walker,  J  J.,  dissenting. 

Appeal  from  Superior  C!oart,  Macon  Coon- 
ry;   Ferguson,  Judge. 

Action  by  the  Macon  Cbunty  Supply  Com- 
pany against  the  Tallulah  Falls  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

This  Is  an  action  to  recover  an  overcharge 
on  an  Interstate  shipment  of  freight,  and  the 
penalty  prescribed  in  section  2644. 

After  the  freight  had  been  paid,  the  plain- 
tiff applied  to  the  defendant  for  its  rate,  and 
correctly  made  up  its  claim  of  $3.75,  based 
on  the  rate  given.  The  defendant  refused  to 
pay  the  claim,  and  the  plaintiff  sued  to  re- 
cover the  sum  of  $3.75  and  the  penalty.  The 
defendant  offered  to  pay  $2.39,  and  the  Jury 
found  that  the  overcharge  was  $3.56. 

The  discrepancy  between  the  amount  claim- 
ed and  the  amount  recovered  is  explained 
by  the  evidence,  as  follows:  Qus  Leach,  a 
witness  for  the  plaintiff,  testified  that  he  was 
secretary,  treasurer;  and  general  manager  of, 
and  did  the  ordering  for,  the  plaintiff,  a  cor- 
poration, and  that  he  looked  after  the  ship- 
ments received ;  that  he  ordered  a  shipment 
of  ranges  from  Plqua,  Ohio,  which  was  ship- 
ped on  the  29th  day  of  November,  1912 ;  that 
the  plaintiff  received  a  bill  of  lading  of  said 


shipment  bearing  said  date,  and  also  a 
freight  bill,  which  plaintiff  paid,  and  that 
plaintiff  filed  the  said  bill  of  lading  and  paid 
freight  bill  with  the  defendant  railway  com- 
pany, together  with  plaintiff's  bill  for  over- 
charge; here  the  B/L  was  shown  the  wit- 
ness, who  testified  that  it  was  the  exact  copy, 
If  not  the  original,  and  the  freight  bill  was 
paid;  that  he  filed  these  papers  with  his 
claim ;  that  the  shipment  amounted  to  1,020 
pounds,  and  that  he  paid  $18.03  freight;  that 
from  previous  shipments  he  thought  the 
freight  was  excessive,  and  he  asked  the  rail- 
road company  to  give  him  the  rate  from  Pl- 
qua, Ohio,  to  Franklin,  N.  C. ;  that  he  first 
asked  the  local  agent,  Mr.  Hames,  and  he 
could  not  give  it,  and  the  witness  then  wrote 
to  the  management  of  the  road;  that  the 
shipment  was  received  the  12th  of  December, 
1912 ;  and  he  asked  for  the  rate  on  the  13th 
of  December,  1912,  and  received  answer  the 
27th  of  February,  1913 ;  that  Mr.  Hames,  the 
local  agent,  called  him  up  over  the  phone  and 
told  him  that  the  rate  was  $1.40  per  100 
pounds,  and  he  thereupon  filed  his  claim  for 
the  overcharge  of  $3.75,  which,  he  testifies, 
was  the  difference  between  the  rate  at  $1.40 
and  what  he  had  paid;  that  the  claim  for 
overcharge  had  not  been  paid ;  that,  lacking 
two  or  three  days,  seven  months  bad  Inter- 
vened- between  the  date  of  filing  the  claim 
and  institution  of  the  suit;  that,  by  the 
Interstate  (Commerce  Commission's  schedule 
of  rates,  ranges  were  shipped  as  third-class 
and  that  the  given  rate  of  third-class  from 
Plqua,  Ohio,  to  Cincinnati,  Ohio,  was  17 
cents,  and  from  Cincinnati,  Ohio,  to  Frank- 
lin, N.  a,  via  Tallulah  Falls  Railroad,  it  was 
$1.23,  making  a  total  of  $1.40;  that  before 
the  Institution  of  this  suit  the  Tallulah  Falls 
Railway  Company  had  offered  him  the  sum 
of  $2.39  in  settlement  of  the  claim  for  over- 
charge; that  the  shipment  consisted  of  two 
ranges  and  contents,  two  high  closets  crated, 
one  box  advertising  matter,  and  one  boxed 
toy  range ;  that  the  advertising  matter  and 
the  toy  range  came  at  a  higher  classification 
and  freight  rate  than  the  ordinary  ranges ; 
that  deducting  the  weight  of  the  advertising 
matter  and  the  toy  range,  90  pounds,  from 
the  total  weight  of  the  shipment,  1,020 
pounds,  left  925  pounds  on  which  the  freight 
was  chargeable  at  third-class  rate,  the  90 
povmds  being  chargeable  at  first  or  second 
class  rate,  making  the  total  overcharge  on 
the  basis  of  classification  furnished  by  the 
Interstate  Commerce  (Commission  $3.56,  in- 
stead of  $3.75,  the  amount  sued  for ;  that  the 
weight  of  the  advertising  matter  and  the  toy 
range  was  not  distinguished  on  the  bill  of 
lading  Issued  by  the  Initial  carrier,  but  that 
merely  the  gross  or  total  weight  of  the  ship- 
ment was  given,  to  wit,  1,020  pounds,  and 
this  also  appeared  from  the  original  bill  of 
lading,  which  was  introduced  in  evidence, 
and  which  bore  date  November  29,  1912. 
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There  Is  no  controversy  as  to  the  amonnt 
of  the  penalty,  If  entitled  to  recover  any. 

There  was  a  Judgment  in  favor  of  the 
plaintiff  for  ^.56  overcharge  and  $100  pen- 
alty, and  the  defendant  appealed. 

The  assignments  of  error  are  as  follows: 

First  That  the  court  erred  In  allowing 
witness  Leach,  over  defendant's  objection,  to 
testify  that  Hames,  local  agent  of  defendant, 
called  him  up  over  the  telephone  and  told 
him  the  rate  was  $1.40  per  100  pounds,  as 
pointed  out  in  defendant's  first  exception. 

Second.  That  the  court  erred  in  allowing 
the  plaintiff  to  Introduce  In  evidence  the  file 
of  rates  from  the  Interstate  Commerce  Com- 
mission certified  by  its  secretary  under  the 
seal  of  the  commission,  as  pointed  out  In  de- 
fendant's second  exception. 

Third.  That  the  court  erred  in  allowing 
plaintiff  to  Introduce  the  B/L  and  freight 
bill  without  introducing  the  balance  of  de- 
fendant's file,  as  pointed  out  in  defendant's 
third  exception. 

Fourth.  That  the  court  erred  in  charging 
the  Jury  that  the  plaintiff  was  entitled  to  re- 
cover of  the  defendant,  a  penalty  of  $25  for 
the  first  day  and  $5  for  each  succeeding  day 
after  demand  made,  until  the  sum  reached 
the  amount  of  $100,  as  pointed  out  in  defend- 
ant's fourth  exception. 

Fifth.  Tliat  the  court  erred  in  refusing  to 
set  aside  the  verdict  and  granting  the  de- 
fendant a  new  trial,  as  pointed  out  in  defend- 
ant's fifth  exception. 

Sixth.  That  the  court  erred  in  awarding 
the  plaintiff  Judgment  against  the  defendant 
for  the  sum  of  $100,  penalty  for  failure  to 
refund  overcharge,  as  pointed  out  in  defend- 
ant's sixth  exception,  and  rendering  Judg- 
ment for  $3.56,  when  plaintiff  sued  for  $3.75. 

Johnston  &  Horn,  of  Franklin,  and  Hamil- 
ton McWhorter  and  lannar  Rucker,  both  of 
Athens,  6a.,  for  appellant.  T.  J.  Johnston,  of 
Franklin,  for  appellee. 

ALLEN,  J.  The  only  assignment  of  error 
relied  on  in  the  brief  of  the  appellant  is  the 
fourth,  and  as  to  this  it  is  contended:  (1)  That 
the  act  (Revisal,  }  2644)  imposing  a  penalty 
for  nonpayment  of  an  overcharge  of  freight 
is  Invalid,  because  it  is  an  interference  with 
Interstate  commerce ;  (2)  that  to  permit  a  re- 
covery of  the  penalty  when  the  plaintiff  has 
failed  to  sustain  his  claim  In  full  would  be  a 
taking  of  the  property  of  the  defendant  with- 
out due  process. 

The  first  position  of  the  defendant  is  dis- 
posed of  by  the  decision  in  Thurston  v.  Rail- 
road, 81  S.  B.  785,  at  this  term,  and  it  is  not 
necessary  to  consider  it  further. 

The  second  presents  more  difficulty,  but 
when  the  nature  of  the  demand  and  the  facts 
connected  with  the  filing  of  the  claim  by  the 
plaintiff  are  considered,  we  are  of  opinion  the 
penalty  can  be  legally  enforced. 

Section  2634  of  the  Revisal  imposes  a  pen- 
alty for  failure  to  pay  a  claim  for  loss  or 


damage  to  property  while  in  the  possession  of 
a  common  carrier,  but  provides  that  no  pen- 
alty shall  be  recovered  unless  the  full  amount 
of  the  claim  is  recovered.  In  proceedings  un- 
der this  section,  the  amount  is  uncertain  and 
unascertained,  and,  as  the  defendant  has  no 
means  of  determining  the  exact  amount  due, 
the  burden  is  upon  the  plaintiff  to  make  good 
his  claim,  before  he  can  recover  the  penalty, 
as  otherwise  the  carrier  could  be  penalized 
for  refusing  to  pay  an  unjust  and  excessive 
demand. 

It  was  upon  this  ground  the  Judgment  of 
the  Supreme  Court  of  Arkansas  was  reversed 
in  Railroad  v.  Wynne,  224  U.  S.  354,  32  Sup. 
Ct.  493.  56  L.  Ed.  799,  42  L.  B.  A.  (N.  S.)  102, 
in  which  the  owner  of  property  damaged  filed 
a  claim  against  the  carrier  for  $500,  and  only 
demanded  in  his  complaint  and  recovered 
$400,  the  court  saying: 

"It  will  be  perceived  that,  while  before  the 
suit  the  owner  demanded  $500  as  damages, 
which  the  company  refused  to  pay,  be  did  not  in 
hig  suit  either  claim  or  establish  that  he  was 
entitled  to  that  amount  On  the  contrary,  by 
the  aliegatioDS  in  hts  complaint  he  confessed, 
and  by  the  verdict  of  the  jury  it  was  found, 
that  his  damages  were  but  $400.  Evidently, 
therefore,  the  prior  demand  was  ezcessive,  ana 
the  company  rightfully  refused  to  pay  it  And 
yet  the  statute  was  construed  as  penalizing  that 
refusal  and  requiring  a  judgment  for  double 
damages  and  an  attorney's  fee.  In  other  words, 
the  application  made  of  the  statute  was  such 
that  the  company  was  subjected  to  this  ex- 
traordinary liability  for  refusing  to  pay  the 
ezcessive  demand  made  before  the  suit. 

These  objections  do  not  exist  when  the 
demand  is  for  an  overcharge  of  freight  which 
consists,  under  section  2642  of  the  Revisal,  la 
collecting  more  than  the  rates  appearing  ia 
the  printed  tariff  of  the  carrier. 

The  carrier  knows  the  amount  coilected,. 
and  has  in  its  own  possession  its  tariff,  fix- 
ing the  legal  rate,  and  can  ascertain  witti 
exactness  the  amount  of  overcharge.  It  can 
therefore  protect  Itself  against  an  unjust  de- 
mand by  tender  of  the  amount  due,  sind  there- 
by escape  liability  for  the  penalty. 

It  appears  in  this  record  that  the  plaintiff 
did  not  intentionally  claim  more  than  it  was 
entitled  to,  and  that  its  error  in  stating  the 
amount  was  brought  about  by  the  conduct  of 
the  defendant  in  misinforming  him  as  to  its- 
rates,  and  that  the  tender  by  the  defendant 
was  less  than  was  due  on  any  computation. 
The  defendant  ought  not  to  be  permitted  to- 
mislead  the  plaintiff  and  induce  it  to  file  a 
claim  for  more  than  it  can  recover,  and  then 
escape  liability  upon  the  ground  that  the 
claim  is  excessive. 

The  defendant  Is,  in  our  opinion,  liable  for 
the  penalty.  Statutes  of  similar  import  have- 
been  upheld.  Railroad  v.  Vinegar  Co.,  226  U. 
S.  219,  33  Sup.  Ct  40,  67  L.  Ed.  193. 

No  error. 


BROWN,  J.  (dissenting).  It  is  an  admit- 
ted fact  that  the  amount  of  the  plaintiff's 
demand  on  the  defendant  was  for  $3.75,  and 
the  defendant  refused  to  pay  It     In  thi» 
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Bolt  the  ]nst  and  legal  claim  of  the  plaintiff 
Is  established  to  be  $3.66.  For  Ita  refnsal 
to  pay  an  nnjnst  and  Illegal  demand,  the 
defendant  is  penalized  |100. 

The  finding  of  the  Jary  was  'based  on  the 
evidence  of  the  plalntifTs  own  witness  Ons 
Leach,  who  was  secretary,  treasurer  and 
general  manager  of  the  plaintiff,  and  from 
the  file  rates  of  Interstate  Commerce  Com- 
mission, offered  in  evidence  by  the  plaintiff. 
The  same  witness  further  testified  that, 
before  snit  was  brought,  the  defendant  rail- 
way company  had  offered  the  sum  of  $2.39 
in  settlement  of  the  claim  of  overcharge.  So 
that,  in  the  absence  of  the  knowledge  on  the 
part  of  either  party  of  the  real  amonnt  due 
as  overcharge,  the  defendant  offered  $2.39, 
and  the  plaintiff  demanded  $3.75  in  settle- 
ment; the  true  amount,  according  to  the 
verdict  of  the  Jury,  being  $3.56. 

In  my  opinion,  the  judgment  of  this  court 
in  sastaining  such  a  penalty  la  squarely  op- 
posed to  three  decisions  of  the  Supreme 
Court  of  the  United  States.  Railroad  v. 
Wynne,  221  U.  S.  354,  32  Sup.  Ct  493,  56 
U  Ed.  799,  42  L.  R.  A.  (N.  S.)  102. 

Also,  in  Chicago,  Milwaukee  &  St  Paul 
RaUway  Co.  v.  Polt,  232  U.  S.  165,  34  Sup. 
Ct  301,  68  L.  Ed.  — ,  decided  by  the  Unit- 
ed States  Supreme  Court  on  January  26, 
1914,  published  in  the  Supreme  Court  Re- 
porter for  March  1,  1914,  it  appears  that  by 
a  statute  of  South  Dakota  a  railroad  com- 
pany la  made  absolutely  responsible  for 
double  the  amount  of  damages  actually  sus- 
tained for  loss  of  property  destroyed  by  fire 
communicated  from  its  locomotive  engine, 
unless  It  pays  the  full  amount  within  60  days 
from  notice,  with  a  proviso  that,  if  the  rail- 
road shall  "offer  in  writing  to  pay  a  fixed 
sum,  being  the  full  amount  of  the  damages 
sustained,  and  the  owner  shall  refuse  to  ac- 
cept the  same,  then  in  any  action  there- 
after brought  for  such  damages,  when  such 
owner  recovers  a  less  sum  as  damages  than 
the  amount  so  offered,  then  such  owner 
shall  recover  only  his  damages,  and  the  rail- 
way company  shall  recover  its  costs." 

Polt  demanded  $83a20.  The  railroad  com- 
pany offered  in  writing  to  pay  $500.  Then 
Polt  recovered  a  verdict  for  $780.  A  Judg- 
ment for  double  damages  was  affirmed  by 
the  Supreme  Court  of  the  state.  26  S.  D. 
378,  128  N.  W.  472.  This  Judgment  was  re- 
versed by  the  Supreme  Court  of  the  United 
States,  the  court  holding: 

"The  rudiments  of  fair  play  reqnired  by  the 
fourteenth  amendment  are  wanting  when  a  de- 
fendant is  required  to  guess  rightly  what  a  Jury 
will  find,  or  pay  double  if  that  body  sees  fit  to 
add  one  cent  to  the  amount  that  was  tendered, 
altbongb  the  tender  was  obviously  futile  because 
of  an  excessive  demand.  This  case  is  covered 
by  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Wynne,  224 
V.  S.  854.  32  Sup.  Ct  493,  56  L.  Ed.  799,  42 
L.  B.  A.  CN.  S.)  102.  It  ia  not  like  those  in 
which  a  moderate  penalty  is  imposed  for  fail- 
ure to  settle  a  demand  found  to  be  just  Yazoo 
&  M.  Valley  R.  Co.  v.  Jackson  Vinegar  Co., 
226  U.  S.  217.  33  Sup.  Ct  40,  57  L.  Ed.  193.'' 


See,  also,  Chicago,  Milwaukee  ft  St  Paul 
Railway  Co.  v.  Kennedy,  232  U.  S.  626,  34 
Sup,  Ct  463,  58  I*  Ed.  . 

In  Railroad  Co.  v.  Wynne,  Mr.  Justice  Van 
Devanter  says: 

"Evidently  •  •  •  the  prior  demand  was 
excessive,  and  the  company  rightfully  refused 
to  pay  it  And  yet,  the  statute  was  construed 
as  penalizing  that  refusal  and  requiring  a  judg- 
ment for  double  damage  and  an  attorney's  fee. 
In  other  words,  the  application  made  of  the 
statute  was  such  that  the  company  was  subject- 
ed to  this  extraordinary  liability  for  refusing 
to  pay  the  excessive  demand  made  before  the 
suit  We  think  the  conclusion  is  unavoidable 
that  the  statute,  as  so  construed  and  applied, 
is  an  arbitrary  exercise  of  the  powers  of  gov- 
ernment and  violative  of  fbe  fundamental  rights 
embraced  within  the  conception  of  due  process 
of  law." 

The  excess  demanded  in  this  case  is  small, 
but  the  principle  involved  is  the  same. 

WALKER,  J.,  concurs  In  this  dissent 


068  N.  O.  166) 

SMITH  V.   SOUTHERN  EXPRESS  00. 
(No.  644.) 

(Supreme  Court  of  North  Carolina.     May  80, 
1914.) 

1.  IHTOXIOATINO  LiQUOBS  (i  61*)— LiCKRBXS— 

Validity. 

Under  Revisal  1905,  |  2063,  permitting 
the  sale  of  intoxicating  Uquor  by  poarmacists 
on  physicians'  certificates,  as  an  exception  to 
the  public  policy  of  the  state  forbidding  its 
manufacture  or  sale,  but  subject  to  the  licenst 
requirements,  a  license  issued  by  the  sheriff 
without  an  order  from  the  county  commission- 
ers on  a  proper  application,  as  required  by  sec- 
tions 2064,  wee,  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  60-62 ;   Dec.  Dig.  {  61. *J 

2.  iNTOXIOATINa    LiQtroRs    (8    327*)— Tbans- 
POBTATiow— Penalties— Statdte. 

The  penalty  prescribed  by  Revisal  1905,  f 
2633,  for  failure  of  a  carrier  to  deliver  goods 
consigned,  will  not  be  enforced  where  the  goods 
were  intoxicating  liquors,  which  the  consignee, 
who  had  no  valid  license,  declared  he  intended 
to  sell,  and  the  delivery  of  the  same  would  have 
been  unlawful. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {f  467-472;    Dec.  DigTl 

3.  Courts  (J  489*)- United  States  Coubtb— 
JnaiSDiCTiON- Fedebai.  Question. 

That  the  shipment,  for  the  nondelivery  of 
which,  after  reaching  its  destination,  a  penalty 
was  sought  under  Revisal  1905,  {  2633,  was 
from  outside  the  state  did  not  present  a  federal 
question,  so  as  to  withdraw  the  cause  from  the 
jurisdiction  of  the  state  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  IS  1324-1880,  1838-1341,  1372-1874;  Dec 
Dig.  i  489.*] 

4.  Intozicatino  Liquobs  (g  327*)  — Tbanb- 

POBTATION— REOTTLATION. 

The  delivery  of  intoxicating  liquor,  shipped 
from  without  the  state,  by  a  carrier  to  a  con- 
signee, intending  to  sell  the  same  and  having  do 
valid  license,  ii  an  intrastate  matter,  was  un- 
lawful under  Revisal  1905,  i  3534,  providing 
that  any  person  illegally  procuring  and  deliver- 
ing liquors  to  another  shall  be  deemed  the 
agent  of  the  seller  and  guilty  of  a  misdemeanor. 


*Wor  other  i 
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and,  if  an  interstate  matter,  was  anla'wfnl  un- 
der (he  express  terms  of  the  Webb-Kenyon  Act 
(Act  March  1,  1913,  c.  90,  37  Stat.  699). 

lEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Uent-Dig.  {§  407-472 ;  DecDig.  i  327.*] 
6.  Intoxicatino  Liquobs  (|  81*)— Licenses— 

Collateral,  Attack. 

A  liquor  license' is  not  to  be  considered  as 
a  contract  to  be  set  aside  by  a  bill  in  equity, 
or  a  legislative  office  or  franchise  to  be  an- 
nulled only  by  proceedings  in  quo  warranto  or 
other  formal  procedure,  but  may  be  impeached 
in  any  action  which  directly  involves  Its  validity 
and  which  gives  the  claimant  a  jury  trial  on 
the  issue. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  84;    Dea  Dig.  S  81.*] 
6.  Intoxicating  Liquobb  (|  81*)— Licbnsks— 

Collateral  Attack. 

A  civil  action  by  a  druggist  against  an  ex- 
press company  to  enforce  delivery  of  intoxicat- 
ing liquors  for  purposes  of  sale  under  a  license 
therefor  put  the  existence  of  the  alleged  license 
in  issue,  afforded  opportunity  for  a  jury  trial, 
and  was  to  be  considered  a  direct  proceeding  to 
determine  its  validity. 

[£kl.  Note.— For  other  cases,  see  Intoxicating 
Liquora,  Cent.  Dig.  §  84;   Dec.  Dig.  J  81.*] 

Appeal  from  Superior  Court,  Macon  Coun- 
ty; Ferguson,  Judge. 

Action  by  Frank  T.  Smith  against  the 
Southern  Bxpresa  Gtimpany.  Judgment  tor 
defendant,  and  plaintiff  appeals.    No  error. 

Civil  action  to  recover  penalty  for  nonde- 
livery of  goods,  under  section  2633,  of  Re- 
vlsal,  tried,  on  appeal  from  a  justice's  court, 
before  his  honor,  Ferguson,  Judge,  and  a 
Jury,  at  fall  term,  1913,  superior  court  of 
Macon  county. 

The  facts  In  evidence  tended  to  show  that 
plaintiff  was  a  druggist  and  pharmacist,  reg- 
ularly licensed  by  the  State  Board  of  Phar- 
macy, same  being  la  force  in  June,  1913; 
that  at  said  date  he  was  bona  fide  proprietor 
of  a  drug  store  in  Franklin,  N.  C;  that 
as  such  he  held  a  regular  license  as  retail 
liquor  dealer  from  United  States  Govern- 
ment, and  also  a  license  to  carry  on  the 
business  of  liquor  dealer,  covering  the  period 
from  May  31,  1913,  to  May  81,  1914,  signed 
by  Alex.  Moore,  sheriff  of  Macon  county; 
that  during  the  month  of  June,  1913,  he  or- 
dered six  quarts  of  cognac  brandy  from  Bose 
&  Co.,  Tennessee,  paid  charges  on  same,  and 
that  ttie  shipment  by  defendant  company  was 
received  at  Franklin  county,  N.  C,  this  being 
its  destination,  and  plaintiff  demanded  same, 
in  person,  of  defendant,  and  delivery  was  re- 
fused; that  it  was  the  purpose  of  plaintiff 
to  sell  said  brandy  for  profit,  but  only  in 
the  way  of  filling  prescriptions  in  the  bona 
fide  pursuit  of  his  calling  and  regular  busl- 
aess,  and  this  was  well  known  to  defendant's 
agent 

Plaintiff,  testifying  as  a  witness  in  his  own 
behalf,  said,  among  other  things,  that  he  had 
not  applied  for  his  license  to  the  board  of 
aldermen  of  Franklin  nor  to  the  county  com- 
missioners of  Macon  county,  as  required  by 
section  2063  of  Reviaal,  but  had  merely  gone 
to  the  sheriff  for  his  privilege  license  tax. 


and  the  sheriff  had  given  him  the  license  re- 
ferred to  and  appearing  In  evidence. 

His  honor  charged  the  Jury,  if  they  be- 
lieved the  testimony,  they  would  answer  the 
Issue  of  indebtedness  for  the  penalty  In  favor 
of  defendant,  verdict  for  defendant  Judg- 
ment, and  plaintiff  excepted  and  appealed. 

T.  J.  Johnston,  of  Franklin,  for  appellant 
Johnston  &  Bom,  of  Franklin,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
[1]  It  is  now  the  established  public  policy 
of  this  state,  approved  by  popular  vote  and 
expressed  and  enforced  by  the  general  and 
many  local  statutes,  that,  except  in  very  re- 
stricted instances,  the  manufacturing  and 
sale  of  Intoxlcatlug  liquors  shall  not  be  al- 
lowed. 

There  is  an  exception  made  In  the  case  of 
licensed  and  regular  pharmacists  when  the 
liquor  is  old  "for  use  by  a  sick  person  upon 
the  written  prescription  of  a  regularly  li- 
censed and  •  •  •  practicing  physician  or 
surgeon  having  such  person  under  his  charge, 
and  not  otherwise."  Revisal,  }  2063.  &ut 
the  Legislature,  recognizing  the  fact  that, 
unless  carefully  guarded,  such  an  exception 
might  be  greatly  abused  and  at  times  threat- 
en the  efficient  enforcement  of  the  law,  closed 
this  section  of  the  Revisal  with  the  provi- 
sion "that  nothing  in  this  section  shall  be 
construed  so  as  to  relieve  druggists  from 
complying  with  the  law  as  to  license  and 
taxes,"  and  in  the  next  succeeding  section, 
No.  2064,  enacts  that: 

"Every  person  desiring  to  sell  liquors  shall 
make  application  to  the  board  of  county  com- 
missioners for  an  order  to  the  sheriff  to  issue 
license.  The  application  shall  be  in  writing 
and  shall  show  that  the  applicant  is  a  bona 
fide  citizen  of  the  United  States  and  a  legal 
voter  of  North  Carolina;  that  he  has  never 
been  convicted  nor  confessed  his  guilt  in  a 
court  of  competent  jurisdiction,  of  any  viola- 
tion of  the  laws  of  any  state  regulating  the 
sale  of  liquora;  and  the  place  where  the  busi- 
ness is  to  be  carried  on,  which  in  all  cases 
(druggists  excepted)  must  be  within  an  incorpo- 
rated town  or  city,  and  more  than  two  hundred 
feet  in  a  direct  Ime  from  any  church  editica 
or   the   premises  pertaining  thereto.     The   ap- 

Elication  must  have  been  approved  before  filing 
y  the  board  of  commissioners,  aldermen  or 
governing  body,  by  whatever  name  called,  of 
the  city  or  town  in  which  it  is  proposed  to 
carry  on  the  business  and  must  be  accompanied 
by  the  affidavit  of  six  freeholders  who  are  tax- 
payers and  residents  of  the  township  in  which 
the  applicant  proposes  to  do  business,  all  of 
whom  shall  declare  upon  oath  that  the  appli- 
cant is  a  proper  person  to  sell  spirituous,  vinous 
or  malt  liquors;  that  the  building  specified  is 
a  suitable  place  for  the  business  to  be  carried 
on,  and  that  he  has  not  recommended  any  other 
person  for  liquor  license  in  the  same  township." 

In  section  2065,  provision  is  made  for  a 
public  hearing  on  the  question,  and  section 
2066  enacts  that  "the  license  shall  be  printed 
in"  a  certain  form,  "furnished  by  the  register 
of  deeds,"  and  "issued  by  the  sheriff  upon 
order  of  the  board  of  county  commissioners," 
etc.,  etc. 


*For  other  cases  see  same  topic  and  saetton  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Berles  ft  Rep'r  Indexes 
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[2]  Reoirrtng  to  the  evidence,  the  plain- 
tiff himself  testifies  tbat  tbe  license  held 
by  htm  was  not  Issued  on  order  of  board 
of  connty  commissioners;  that  he  made  no 
application  to  said  board,  nor  did  he  other- 
wise comply  with  the  section  above  cited, 
enacted  to  regulate  the  matter. 

It  thus  appears  that  be  has  no  valid  li- 
cense permitting  him  to  sell  either  as  drug- 
gist or  otherwise  and,  it  being  his  avowed 
Intent  to  sell  for  profit  and  by  way  of  pre- 
scription, an  act  made  a  ml^emeanor  by 
the  statute  unless  a  valid  license  Is  first 
obtained,  the  court  will  not  aid  him  to  this 
intended  breach  of  the  criminal  law,  nor 
should  it  penalize  one  who,  knowing  the 
facts,  has  declined  to  deliver  the  liquor,  in 
furtherance  of  his  unlawful  purpose.  The 
principle  has  been  recognized  and  applied  in 
several  recent  cases  on  contract,  some  of 
them  made  in  other  states  and  valid  where 
made,  and  recovery  thereon  was  denied  here 
because  in  contravention  of  the  public  policy 
prevailing  In  this  Jurisdiction.  Blutlienthal 
&  Blckart  v.  Kennedy,  81  S.  B.  337,  present 
term;  Fashion  Co.  v.  Grant,  81  S.  E.  606, 
present  term;  Pfelfer  v.  Israel,  161  N.  C. 
409,  77  S.  E.  421;  Vinegar  Co.  v.  Hawn,  149 
N.  a  358,  66  S.  B.  78;  Cannady  v.  Railroad, 

143  N.  C.  439,  55  S.  E.  836,  8  L.  R.  A.  (N.  S.) 
939,  U8  Am.  St.  Rep.  821;  Armstrong  v. 
Best,  112  N.  0.  5»,  17  S.  E.  14,  25  L.  B.  A. 
188,  34  Am.  St  Rep,  473;  Leak  v.  Com'rs, 
64  N.  O.  1S4. 

[3]  And  the  law  bearing  more  directly  on 
the  conduct  of  the  defendant  is  equally  In 
support  of  his  honor's  ruling.  In  reference 
to  the  issue  directly  Involved  in  this  contro- 
versy, the  court  has  frequently  held  that 
the  penalty  prescribed  by  section  2633,  for 
the  nondelivery  of  freight,  though  shipped 
from  another  state,  after  the  same  has  reach- 
ed Its  destination,  does  not  raise  or  present 
a  federal  question,  so  as  to  withdraw  the 
cause  from  the  Jurisdiction  of  the  state 
courts  (Thurston  v.  Railroad,  81  S.  E.  785; 
Macon  Supply  Co.  v.  Railway,  82  S.  E.  13, 
at  present  term;  Jeans  v.  Railroad,  164  N. 
C.  224,  80  S.  E.  242;    Harrell  v.  Railroad, 

144  N.  C,  537,  57  S.  E.  383) ;  but  on  the  rec- 
ord, and  In  whatever  aspect  this  matter  may 
be  considered,  the  law  forbids  a  delivery  by 
defendant  company. 

[4]  Tbe  facts  shovring  that  plaintiff  has  no 
valid  license,  and  his  avowed  purpose  to  sell 
for  profit  being,  as  stated.  In  breach  of  the 
criminal  law,  if  looked  at  as  an  Intrastate 
matter,  our  state  statute  (section  3534)  makes 
the  delivery  unlawful,  and.  If  the  case  is  to 
be  dealt  with  as  one  arising  under  the  com- 
merce clause  of  the  federal  Constitution,  the 
act  known  as  the  Webb-Kenyon  law  (37 
Stat.  699,  c.  90),  recently  passed  by  Congress, 
in  express  terms  forbids  a  delivery.  Al- 
though there  may  be  some  conflict  as  to  the 
correct  interpretation  of  the  Webb-Kenyon 
Act,  there  is  coming  to  be  a  general  conseu- 
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BUS  of  opinion  tbat  tbe  act  is  constltutionaL 
It  has  been  so  held  In  several  cases,  cited  in 
the  concurring  opinion  of  Chief  Justice  Clark 
in  tbe  case  of  State  v.  Cardwell,  81  S.  E.  628. 
at  the  present  term  (State  v.  Grier  [Del.  Gen. 
Sess.]  88  Ati.  679  [Nov.  20,  1913];    State  T. 
Express  Co.  [Iowa]  145  N.  W.  451;   and  also 
an  opinion  by  Bean,  Judge,  In  United  States 
V.  RaUroad  [D.  C]  210  Fed.  378,  decided  In 
December,   1013);    and,  while  tbe   Supreme 
Court  of  the  Uulled  States  has  not  had  the 
question  directly  presented,  there  seems  no 
good  reason  to  doubt  that  the  statute  will 
be  upheld  as  to  cases  coming  within  its  pro- 
visions.   In  several  cases  before  that  court, 
it  has  be«i  held  that  the  absolute  Inhibition 
of  some  special  article  may  be  and  is  proper- 
ly considered  a  valid  regulation  of  commerce, 
within  the  meaning  of  article  1,  §  8,  d.  3,  of 
the  federal   Constitution,  an  Interpretation 
especially  Insistent  in  cases  coming    so  pe- 
:  cuUarly  within  the  police  power  as  intoxicat- 
i  ing  liquor,  and  a  similar  principle  has  been 
I  approved  and  upheld  in  Champion  v.  Ames, 
!  188  D.  S.  321,  23  Sup.  Ct  321,  47  L.  Ed.  492, 
I  and  other  decisions  of  like  purport    A  de- 
I  livery,  therefore,  would  be  unlawful  In  any 
I  view  of  the  evidence,  and,  of  a  certainty,  the 
i  court  should  not  impose  a  penalty  on  the 
company  for  refusing  to  aid  or  take  part  In 
an  act  in  contravention  of  our  public  policy 
and  In  express  violation  of  our  statute  law. 
I     [S,  6]  It  is  urged  for  plaintiff  that  he  had 
1  at  the  time  a  license  signed  by  the  sheriff 
I  of  the  county ;    that  this  was  not  subject  to 
!  collateral  attack ;  and  therefore  the  proposed 
i  sale  by  blm  In  the  line  of  his  business  should 
I  not  be  considered  and  dealt  with  as  unlawful. 
There  are  many  decisions  holding  that  a 
license,  apparently  regular,  cannot  be  collat- 
erally attacked,   but  the  principle  has,  no 
doubt  been  generally  applied  In  cases  where 
the  license  has  been  issued  by  ofllcers  of 
boards,  vested  with  the  discretionary  power 
to  issue  them. 

In  the  present  case  the  statute  expressly 
provides  that  a  license  can  only  issue  on  the 
order  of  the  county  commissioners  and  after 
a  hearing  of  the  matter.  Revlsal,  c.  49,  IS 
2064,  2065,  2066.  The  county  commissioners, 
therefore,  is  the  body  vested  vrlth  discretion 
on  this  subject  The  sheriff  is  only  a  min- 
isterial agent  and,  in  this  instance,  he  seems 
to  have  acted  entirely  without  authority, 
and  the  facts,  therefore,  hardly  bring  the 
present  case  within  the  principle,  but  how- 
ever that  may  be,  as  said  In  Hargett  v.  Bell, 
134  N.  C.  394,  395,  46  S.  E.  749,  a  license, 
even  when  issued  by  the  proper  board,  is  not 
to  be  considered  as  a  contract  to  be  set  aside 
only  by  bill  in  equity  or  a  legislative  office 
or  franchise,  to  be  annulled  and  withdrawn 
only  by  proceedings  in  quo  warranto  or  some 
such  formal  procedure.  It  may  be  impeach- 
ed in  any  action  which  directly  Involves  its 
validity  and  which  gives  tbe  claimant  a  trial 
by  Jury  on  the  Issue.    In  this  suit  a  civil 


Digitized  by 


Google 


18 


82  SODTHBASTBRN  REPORTBB 


0^.0. 


action  brought  by  plaintifl  to  enforce  de- 
livery of  Intoxicatliig  Uqaors  for  purposes  of 
sale  and  claiming  the  right  to  do  so  on  the 
ground  that  he  Is  a  regular  druggist,  duly 
licensed  for  the  purpose.  The  action  Itself 
puts  the  existence  of  the  alleged  license  in 
Issue,  afFords  the  opportunity  for  a  jury  trial, 
and  should  be  properly  considered  a  direct 
proceeding  to  pass  upon  and  determine  the 
question  of  its  Talidity. 

We  find  no  error  in  the  record,  and  Judg- 
ment for  defendant  is  affirmed. 

No  error. 

(US  N.  C.  76) 

SOUTHERN  ASSEMBLY  t.  PALMER, 
Sheriff  &  Tax  €!ollector.    (No.  627.) 

(Supreme  Court  of  North  Carolina.    May  30, 
1914.) 

1.  Taxation  (§  217*)— Exemptioh— CoHSTrru- 
TiONAL  Pbo VISIONS— "Municipal  Oobpoba- 

TION." 

A  religious  assembly,  incorporated  under 
Laws  1909,  c.  419,  with  capital  stock,  and  vest- 
ed with  all  the  powers  granted  to  corporations 
by  Revisal  1905,  i  1128,  subsecs.  4,  6,  as  to 
holding  property  and  conducting  business  in 
this  and  other  states,  and  with  nearly  all  the 
powers  contained  in  Kevisal  1905,  c.  73,  relat- 
ing to  cities  and  towns,  and  by  its  charter,  sec- 
tions 2-12,  authorized  to  establish  and  main- 
tain assemblies,  conventions,  missionary  and 
school  work,  orphan  homes,  manual  trades,  and 
permanent  and  temporary  dwellings  for  health 
and  religions  work  through  its  board  of  com- 
missioners, with  territorial  jurisdiction  to  levy 
taxes  and  make  ordinances,  and  by  section  9 
exempted  from  taxation,  even  if  it  might  be 
vested  with  such  extensive  powers,  was  not  a 
"municipal  corporation"  within  Const,  art.  5, 
S  5,  exempting  property  of  the  state  or  mu- 
nicipal corporations  from  taxation,  and  author- 
izing the  General  Assembly  to  exempt  property 
held  for  edncadonal,  charitable,  or  religious 
purposes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  355,  356;   Dec.  Dig.  |  217.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  4620-4627:   vol  8,  p.  .7726.] 

2.  TAXA-raoN  (j  193*)- Exemption  — 8TATU- 
TOBY  Pkovisions— Repeal. 

General  Revenue  Act  (Pub.  Laws  1911,  c. 
46)  §  6,  repealing  any  limitation  or  exemption 
from  taxation  in  any  law  or  act  of  incorpora- 
tion, and  providing  that  all  property  of  such 
corporations  shall  he  liable  to  taxation,  except 
property  of  municipal  corporations  and  proper- 
ty held  by  religious  societies,  etc.,  was  not  in- 
tended to  establish  or  provide  for  any  specific 
exemption,  but  merely  to  repeal  all  former  ex- 
emptions, and  as  a  general  declaration  of  the 
pohcy  of  the  LegiBlature  in  carrying  out  Const. 
art  5,  {  5,  cl.  2,  permitting  the  General  As- 
sembly to  exempt  property  held  for  educational, 
charitable,  or  religious  purposes. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §  309 ;   Dec  Dig.  {  193.*] 

3.  Taxation  ({  244*)— Exevptioh— Rblioious 

AssEUBLiEs— Statutes. 

Under  General  Revenue  Act  (Pub.  Laws 
1911,  c.  46)  {  5,  repealing  any  exemption  from 
taxation  in  any  law  or  act  of  incorporation,  and 
making  all  corporate  property  liable  to  taxa- 
tion, except  property  belonging  to  municipal 
corporations  or  held  by  religious  societies,  etc., 
but  providing  that  no  property  held  or  used  for 
investment  or  rent  shall  be  exempt,  unless  the 
rent  is  used  exclusively  for  charitable  or  be- 


nevolent purposes,  constmed  together  with  Ma- 
chinery Act  (Pub.  Laws  1911,  c.  50)  I  71,  mak- 
ing a  distinction,  aa  to  exemptions  from  taxa- 
tion, between  property  used  for  religious  pur- 
poses and  that  used  for  educational  purposes, 
and  exempting  proper^  used  exclusively  for 
educationad  purposes,  the  property  of  a  reli- 
gious assembly  incorporated  under  Laws  1909, 
c  419,  authorizing  a  capital  stock,  and  confer- 
ring nearly  all  the  powers  granted  to  corpora- 
tions by  Revisal  1905,  J  1128,  and  the  powers 
contained  in  chapter  73,  relating  to  cities  and 
towns,  and  by  its  charter,  sections  2-12,  au- 
thorized to  establish  assemblies,  conferences, 
missionary  and  school  work,  orphan  homes, 
manual  trades,  and  a  place  for  religious  work, 
with  power  to  levy  taxes,  enact  ordinances, 
hold  realty,  etc.,  and  by  section  9  expressly  ex- 
empted from  taxation,  was  not  exempt 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {|  405-414;   Dec.  Dig.  }  244.*] 

4  Taxation  ({  204*)— Exkuption— FouOT  of 
State. 

The  pnblic  policy  of  the  state,  as  express- 
ed both  In  its  Constitution  and  statutes,  is  that, 
except  in  certain  specified  and  restricted  in- 
stances, the  proper^  of  private  persons,  both 
individual  and  corporate,  shall  all  bear  its  pro 
rata  share  of  the  general  taxation;  and  under 
Const  art  5,  §  5,  d.  2,  permitting  the  General 
Assembly  to  exempt  property  held  for  charita- 
ble or  religious  purposes,  no  exemption  is  to 
be  made  or  upheld,  unless  clearly  within  such 

{>rovision  and  plainly  so  expressed  by  the  Legis- 
ature. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  321-328,  325,  332,  333:  Dec  Dig. 

Appeal  from  Superior  Court,  Haywood 
County;   Ferguson,  Judge. 

Action  for  Injunction  by  the  Southern  As- 
sembly against  W.  A.  Palmer,  Sheriff,  etc. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

The  action  was  instituted  to  enjoin  the  de- 
fendant, the  sheriff  and  tax  collector  of  Hay- 
wood county,  from  collecting  the  tax  assessed 
against  plaintiff,  and  appearing  on  the  reg- 
ular tax  lists  of  the  county  of  Haywood,  for 
the  fiscal  year  1911-1912,  to  the  amount  of 
$156.53,  and  which  defendant  was  proceeding 
to  collect  by  levy  and  sale. 

Plaintiff  alleged  and  claimed  that  plain- 
tiff's property  situate  in  Haywood  county  was 
exempt  by  article  5,  {  5,  of  the  Constitution 
of  the  state,  and  by  chapter  419,  Laws  1909, 
Incorporating  plaintiff,  particularly  section  9 
of  said  act  which,  in  express  terms,  exempts 
plaintiff  from  taxation. 

Alley  &  GUmer,  of  Waynesville,  for  appel- 
lant Ferguson  &  Silver,  of  WaynesvUle,  for 
appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  On  the  hearing  it  was  properly  made 
to  appear:  That  In  1909  the  General  As- 
sembly of  North  Carolina  Incorporated  plain- 
tiff company  (Laws  1909,  c.  419) ;  the  charter 
authorizing  a  capital  stock  of  $250,000,  in 
shares  of  $100  each  par  value,  raised  to  $500, 
by  Prlv.  Laws  1911,  c  394,  and  conferring  on 
plaintiff  all  the  powers  granted  to  corpora- 
tions by  section  1128  of  the  Revisal,  Includ- 
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iiij;  tbe  powers  In  subsection  4,  "to  hold, 
[lurcbase  and  convey  real  and  personal  estate 
In  or  out  of  the  state,  and  to  mortgage  tbe 
snme  and  Its  franchises,"  and  In  subsection  6, 
"to  conduct  business  in  tills  state,  in  other 
states,  the  District  of  Columbia,  the  territo- 
ries, dependencies  and  the  colonies  of  the 
United  States,  and  In  foreign  countrieB,  and 
have  one  or  more  offices  in  and  out  of  this 
state,"  eta  Among  other  provisions  of  this 
act  of  incorporation.  It  I9  provided  In  sec- 
tion 2: 

"That  the  purposes  of  said  incorporation  is 
to  establish  and  maintain,  in  Haywood  county. 
North  Carolina,  a  municipality  of  the  Metho- 
dist Episcopal  Church,  South,  assemblies,  con- 
ventions, conferences,  public  worship,  mission- 
ary and  school  work,  orphan  homes,  manual 
trades,  training  and  other  operations  auxiliary 
and  incidental  thereto;  also  a  religious  resort, 
with  permanent  and  temporary  dwellings  for 
health,  rest,  recreation.  Christian  work  and 
fellowship." 

Section  3  grants  powers  to  acquire  end  deal 
in  real  estate,  waterworlss,  sewerage,  and 
the  power  to  issue  and  secure  bonds. 

Section  4  grants  the  corporation  power  to 
license  occupations. 

Section  5,  to  establish  cemeteries. 

Section  6,  that  the  board  of  commissioners 
of  the  corporation  may  levy  taxes  for  munic- 
ipal purposes  and  levy  privilege  taxes. 

By  section  7,  the  board  of  commissioners 
of  the  corporation  may  enact  ordinances  for 
the  government  of  the  municipality. 

Section  8  deals  with  prohibition  of  liquors. 

"Sec.  9.  The  property  of  the  said  corporation 
■hall  be  exempt  from  taxation:  Provided,  this 
section  shall  not  be  so  construed  as  to  exempt 
the  poll  tax  of  any  resident  or  the  property 
owned  by  a  resident  or  lot  holder  in  said  cor- 
poration and   taxable  by   law. 

"Sec.  10.  That  the  said  corporation  shall  have 
power  to  purchase,  build,  construct,  operate, 
and  maintain  hotels,  auditoriums,  and  such 
other  buildings  as  the  said  board  of  commis- 
sioners of  the  said  corporation  may  deem  ad- 
visable for  the  purpose  of  carrying  out  the  busi- 
neaa  of  the  said  corporation. 

"Sec.  11.  The  total  authorized  capital  stock  of 
the  said  corporation  shall  be  two  hundred  and 
fifty  thousand  dollars  divided  into  2,500  shares 
of  a  par  value  of  one  hundred  dollars,  each, 
and  at  least  three-fourths  of  the  capital  stock 
of  the  said  corporation  shall  be  held  by  mem- 
bers of  the  Methodist  Episcopal  Church,  South," 

Section  12  provides  that  tbe  corporate 
powers  can  be  exercised  only  by  a  board  of 
commissioners,  to  consist  of  not  less  than  six 
nor  more  than  nine  members,  and  this  board 
shall  be  elected  by  tbe  stockholders,  at  their 
annual  meeting,  etc.;  and  subsequent  sec- 
tions confer  upon  tbe  corporation  well-nlgb 
all  tbe  powers  contained  in  chapter  73,  Re- 
rlsal  1905,  relating  to  cities  and  towns,  in  an 
extended  plot  or  boundary  of  land  owned  by 
plaintiff  in  and  adjacent  to  the  town  of 
Wbynesvllle,  and  withdrawing  all  tbe  ter- 
ritory embraced  la  said  corporation  and  in- 
cluded in  the  corporation  of  Waynesville 
frona  the  jurisdiction  and  corporate  limits  of 
tbe  town,  etc.  That  taxes,  '>s  stated,  were 
duly  assessed  on  the  general  property  of  tbe 
corporation  situate  within  tbe  county  to  the 


amount  of  $156.53,  and  for  the  fiscal  year 
1911  appearing  upon  the  regular  tax  list  for 
that  year  and  same  were  due  and  owing, 
provided  said  property  was  liable  to  taxation. 

Upon  these,  the  facts  chiefly  relevant,  It  Is 
contended  for  plaintiff  that  its  property  is 
exempt  from  taxation:  First  Because  It  is 
a  municipal  corporation,  and  as  such  exempt 
from  taxation  by  article  5,  {  6,  of  the  Con- 
stitution. Second.  Because  of  the  express 
exemption  contained  In  section  0  of  the  char- 
ter. But,  In  our  opinion,  neither  position 
can  be  sustained. 

[1  ]  True,  our  Constitution  provides  (article 
6,  t  6)  that  "property  belonging  to  the  state 
or  monidpal  corporations  shall  be  exempt 
from  taxation,"  and,  further,  that  "tbe  Gen- 
eral Assembly  may  exempt  cemeteries,  and 
property  held  for  educational,  sdentlflc,  liter- 
ary, charitable  or  religious  purposes,"  and, 
some  further,  minor  exemptions  are  then  al- 
lowed, these  last  not  to  exceed  the  sum  of 
$300  in  value.  But,  if  It  be  conceded  that 
tbe  LiOgislature  could  confer  these  extensive 
municipal  powers  on  a  corporation  of  this 
character,  having  its  ultimate  control,  not  in 
the  inhabitants  of  the  locality,  as  such,  but 
in  a  body  of  Btockholders,  who  may  or  may 
not  be  resident  in  the  community  or  even  In 
the  state,  we  are  well  assured  that  the  plain- 
tiff is  no  such  municipal  corporation  as  is  de- 
scribed and  contemplated  in  this  constitution- 
al provision. 

The  term,  as  used  in  our  Constitution,  from 
the  context  and  its  primary  significance,  evi- 
dently refers  to  municipal  corporations  prop- 
er, as  dtles  and  towns,  etc.,  and  to  those  put>- 
lic  quasi  corporations,  such  as  counties,  town- 
ships, etc..  In  which  tbe  inhabitants  of  des- 
ignated portions  of  the  state's  territory  are 
incorporated  for  tbe  purpose  of  exercising 
certain  governmental  powers  for  the  public 
benefit  This  may  be  for  tbe  l>eneflt  of  the 
general  public,  {is  for  the  state  at  large,  and 
also  for  the  public  l>enefit  of  the  particular 
locality ;  but  it  is  as  a  governmental  agency, 
and  when  established  as  exclusively  such, 
and  for  that  reason  that  this  exemption  is 
allowed,  and  It  was  never  Intended  to  em- 
brace a  corporation  like  the  present  plaintiff, 
which,  however  bigb  its  alms  and  purposes, 
is,  in  its  form  and  controlling  features,  a 
business  enterprise,  and  on  which  municipal 
powers  have  been  incidentally  conferred  in 
promotion  of  tbe  primary  purpose.  This  con- 
cept of  a  municipal  corporation,  as  embody- 
ing the  elements  (a)  designated  territory,  (b) 
the  inhabitants  within  the  same,  and  (c) 
the  existence  of  governmental  powers  con- 
ferred and  to  be  exercised  for  the  public  bene- 
fit, both  general  and  local,  is  recognized  in 
many  decisions  here  and  elsewhere,  and  in 
authoritative  text-books  treating  of  the  sub- 
ject. Dillon  on  Municipal  Corporations  (6th 
Ed.)  H  31  and  32;  Smith's  Moderu  Law, 
Municipal  (}orporatlons,  IS  7  and  8 ;  McQuil- 
lan on  Municipal  Corporations,  H  110,  117, 
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118;  also  section  107,  where,  in  notes  24  and 
25,  a  great  many  decisions  of  our  highest 
courts,  defining  these  corporations,  are  given. 
Thus,  in  Memphis  Trust  Co.  v.  Levee  District, 
69  Ark.  284,  286,  62  S.  W.  902,  908,  a  munic- 
ipality Is  defined  as  "a  corporation  created 
for  governmental  purposes,  and  having,  to  a 
large  extent,  local  powers  of  legislation  and 
self-government."  In  Waller  v.  Osban,  60 
Fla.  268,  52  South.  970,  "municipalities  are 
legal  entitles  established  for  local  govern- 
mental purposes."  In  Langley  v.  Augusta,  118 
Ga.  594,  45  S.  B.  487,  98  Am.  St  Rep.  133, 
"a  municipal  corporation  being  a  governmen- 
tal institution,  designed  to  create  a  local 
government  over  a  limited  territory ;"  and  in 
note  25, 1«xington  v.  Thompson,  113  Ky.  540, 
68  8.  W.  477,  57  L.  R.  A.  775,  101  Am.  St 
Rep.  361,  "a  municipality  is  a  state  agency 
for  governmental  purposes,"  etc.,  and  like 
definitions  appear  in  our  courts,  as  in  Jones 
V.  Commissioners  of  Madison  County,  137  N. 
C.  579-590,  50  S.  B.  291 ;  Mills  v.  WUUams, 
33  N.  C.  561. 

Speaking  to  the  principle  in  the  Hartford 
Bridge  Case,  51  V.  S.  (10  How.)  511-523  (13 
L.  Ed.'  618),  a  citation  appearing  in  the  learn- 
ed and  well-considered  brief  of  counsel  for 
appellee,  Associate  Justice  Woodbury,  deliv- 
ering the  opinion,  said: 

"Blunicipal  bodies  are  incorporated  for  pub- 
lic, and  not  private,  objects.  They  are  allowed 
to  hold  privileges  or  property  only  for  public 
purposes.  The  members  are  not  shareholders 
in  any  corporate  estate  which  they  can  sell  or 
devise  to  others,     •    •    • "    etc. 

[2,3]  So  far  as  the  precise  question  pre- 
sented in  this  appeal  is  concerned,  we  re- 
gard the  principle  as  settled  in  this  Jurisdic- 
tion and  adversely  to  plaintiff  by  the  recent 
decision  of  Commissioners  v.  Webb,  160  N.  C. 
594,  76  S.  E.  552,  to  the  effect  that  the  bonds 
of  a  drainage  district  could  not  be  exempt 
from  taxation,  on  the  ground  that  such  a 
district  was  not  endowed  wl,th  governmental 
powers  for  the  public  benefit,  but  was  more 
in  the  nature  of  a  private  business  enter- 
prise. And  on  the  second  position,  that  plain- 
tiff's property  was  expressly  exempt  by  the 
provisions  of  the  charter,  granted  in  1909, 
we  have  held,  in  Davis  t.  Salisbury,  161  N.  G. 
56,  76  8.  E.  687,  that  this  and  all  other  pre- 
vious special  exemptions  were  repealed  by 
the  Revenue  Act  (chapter  46,  Public  Laws  of 
1911). 

Further  construing  this  section  In  connec- 
tion with  the  Machinery  Act  of  1911  (chapter 
50,  S  71)  in  this  same  case,  it  was  held,  for 
reasons  therein  stated,  that  the  Revenue  and 
Machinery  Acts  of  the  Legislature  of  that 
session  should  be  construed  together,  and 
that  the  Revenue  Act  (chapter  46,  §  5)  was 
not  designed  or  intended  to  establish  or  pro- 
vide for  any  specific  exemption,  but  was  pass- 
ed with  a  view  of  repealing  all  former  ex- 
emptions, and  as  a  general  declaration  of 
the  policy  of  the  Legislature  in  carrying  out 
the  second  clause,  the  permissive  feature  of 


our  Constitution,  art  5,  |  5,  and  that  the 
property  actually  exempt  was  designated  and 
provided  for  In  chapter  50,  §  71,  the  machin- 
ery act  of  the  same  Legislature. 

Speaking  to  this  position  In  the  Davis  Case, 
the  court,  among  other  things,  said: 

"In  the  present  case  this  section  5  of  the  Rev- 
enue Act,  relied  upon  by  plaintiffs,  is  not,  in 
onr  opinion,  designed  or  intended  to  establish 
or  provide  tor  any  specific  exemption.  It  was 
drawn  more  especially  with  the  view  of  re- 
pealing former  exemptions,  and  as  a  general 
declaration  of  the  policy  of  the  Legislature  in 
carrying  out  the  permissive  features  of  our 
Constitution,  art.  5,  i  6,  in  which  the  General 
Assembly  is  allowed,  if  it  see  proper,  to  ex- 
empt this  kind  of  property  from  taxation,  and, 
in  our  view,  it  does  not  establish  any  exemp- 
tion; whereas,  the  Machinery  Act,  (  7,  is  clear- 
ly drawn  for  the  express  purpose  of  establishing 
and  defining  the  exemptions  which  shall  be  al- 
lowed, making  minute  regulations  as  to  the 
different  subjects  and  specific  kinds  of  prop- 
erty which  shall  be  exempt,  and  if  there  were 
conflict  in  these  two  statutes,  as  plaintiff  con- 
tends, the  latter,  expressing  the  particular  in- 
tent of  the  Legislature,  should  prevail.  School 
Commissioners  v.  Board  of  Aldermen,  158  N.  C. 
191-198  [73  S.  E.  905],  citing  1  Lewis'  Suth- 
erland (2d  Ed.)  i  268 :  Rodgers  v.  U.  S.,  185  U. 
S.  83  [22  Sup.  (5t  582,  46  L  Ed.  816],  and  oth- 
er authorities." 

It  may  be  well  to  note  that  a  like  clause 
of  repeal  appears  in  the  General  Revenue 
Acts  of  1913,  c  201,  t  6,  and  that  the  Ma- 
chinery Act  of  that  Legislature,  substantial- 
ly the  same'  as  that  of  1911,  should  receive 
like  interpretation. 

[4]  In  Commissioners  v.  Webb,  supra.  Cor- 
poration Commission  v.  Construction  Co.,  160 
N.  0.  582,  76  S.  B.  640,  United  Brethren  v. 
Commissioners,  116  N.  G.  489,  20  S.  E.  626, 
Loan  Association  v.  Commissioners,  115  N.  C. 
413,  20  S.  E.  526,  and  other  cases  of  like  pur- 
port it  is  shown  to  be  the  public  policy  of 
the  state,  as  expressed  both  in  the  Constitu- 
tion and  statutes,  that  except  in  certain  spec- 
ified and  very  restricted  instances,  the  prop- 
erty of  private  persons,  both  individual  and 
corporate,  shall  all  bear  its  pro  rata  share  of 
the  general  taxation  imposed  for  the  pnbllc 
benefit,  and  that  under  the  permissive  clause 
of  article  5,  {  5,  no  exemptions  should  be 
made  or  upheld,  unless  clearly  coming  wltli- 
in  the  constitutional  provision,  and  plainly 
so  expressed  as  the  legislative  will.  Accord- 
ingly, a  careful  perusal  of  section  71  of  tbe 
Revenue  Act  of  1911,  the  law  which,  as  we 
have  seen,  is  controlling  In  the  matter,  will 
disclose  that,  even  in  cases  of  property  held 
for  "educational,  scientific,  literary,  charita- 
ble or  religious  purposes,"  no  exemption  Is 
permitted,  except  in  specified  instances,  and 
where  such  property  is  exclutiveh/  devoted  to 
these  purposes,  and  that,  on  the  facts  as  now 
presented,  the  statute  In  question  affords  no 
protection  to  plaintiff  in  the  matter  of  taxa- 
tion, either  as  to  real  or  personal  property. 

There  is  no  error  In  the  record,  and  the 
judgment  dissolving  tbe  restraining  order  is 
aSirued. 

Afiirmed. 
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CLARK  T.  CAOLE.     (No.  364.) 

(Sapreme  Court  of  Georgia.     May  20,  1814.) 

(ByUahvt  iy  the  Court.) 
L  Speciho  Psbfobxance  (§§30,  64,  126*)— 

CONTBACT   TO    SELL   LAND— UECKKK. 

Where  a  contract  for  the  sale  of  land  is 
in  writing,  signed  b;  both  parties,  is  certain 
and  fair,  is  for  an  adequate  consideration,  and 
capable  of  being  performed,  it  is  as  much  a 
matter  of  course  for  a  court  of  equity  to  decree 
th«  apeciiic  i>er{ormance  of  it  as  it  is  for  a 
court  of  law  to  give  damages  for  a  breach  of 
contract. 

(a)  Specific  performance  of  snch  a  contract 
may  be  compelled  at  the  instance  of  the  vendor 
as  well  as  at  that  of  the  vendee. 

(b)  The  fact  that  the  purchaser  agreed  to 
pay  $1,000  as  part  of  the  iiurcbase  price,  on  a 
day  named,  and  to  give  bis  note  for  the  bal- 
ance, due  in  three  years  from  that  date,  with 
interest  at  8  per  cent.,  did  not  prevent  the  ven- 
dor, after  that  date  had  arrived  and  the  pur- 
chaser had  refnsed  to  comply  with  his  contract, 
from  obtaining  a  decree  for  specific  performance 
opon  compliance  with  his  contract  and  doing 
equity  on  his  part.  The  decree  could  be  so 
molded  as  to  meet  the  exigencies  of  the  case. 

(c)  The  vendor  having  alleged  that  the  pur- 
chaser refused  to  receive  possession  or  to  car- 
ry out  the  trade,  and  that  thereupon  it  became 
necessary  for  the  vendor  to  retain  possession, 
and,  having  offered  to  account  for  the  rents, 
issues,  and  profits,  and  to  execute  a  bond  for 
title,  or  a  deed  at  the  proper  time,  this  could 
be  adjusted  by  the  decree. 

[Ed.  Note.— For  other  cases,  see  Specific  Per^ 
formance.  Cent  Dig.  f|  55.  83-8!^  191-195, 
198.  401-405;    Dec.  Dig.  {§  30,  64,  126.*] 

2.  Specific  Pkbtobmaiicb  ({  29*)— Contkaot 
TO  Seli.  Land — Substantiai.  Pebfobuanck. 

Where  a  contract  for  the  sale  and  purchase 
of  a  tract  of  land  was  dated  at  White  Plains 
in  this  state,  and  described  the  property  as 
the  place  of  the  vendor  known  as  the  "Hum- 

i)hrey  Place,"  containing  330  acres,  more  or 
ess,  this  description  was  not  so  vague  and 
indefinite  as  to  render  the  contract  unenforce- 
able. The  description  could  be  applied  to  its 
subject-matter  by  ^eging  and  proving  that 
the  vendor  had  a  described  tract  of  land  con- 
taining the  number  of  acres  mentioned,  locat- 
ed near  White  Plains,  in  a  named  county,  and 
known  as  the  "Humphrey  Place,"  and  that 
this  was  the  only  place  in  that  county  known 
by  that  description. 

[X<d.  Note. — For  other  cases,  see  Specific  Per- 
formance. (3ent.  Dig.  §§  69-82;  Dec.  Dig.  { 
29.*] 

3.  Vkhdor    and    Pubchaseb    (§   57*)  — Con- 

TKACT   FOB   SaLE   OF  LAND— OPTION. 

The  instrument  executed  by  the  parties 
was  not  a  mere  option,  but  was  a  contract  with 
mutual  obligations  on  the  part  of  the  vendor 
and  purchaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  87;    Dec.  Dig.  {  57.*] 

4.  Sfeoifio  Pebfobmanob  (8  114*)— Pbtition 
— ^Dbmttbbkb. 

It  was  error  to  dismiss  the  petition  on  gen- 
eral demurrer. 

■  [Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  366-870,  372;  Dec. 
Dig.  f  114.*] 

Error  from  Superior  (3ourt,  Pickens  Coun- 
ty;  H.  L.  Patterson,  Judge. 

Action  by  P.  R.  G.  Clark  against  F.  M. 
C!agle.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 


P.  B.  G.  Clark  brought  suit  against  7.  M. 
Cagle.  The  allegations  of  the  petition  as 
amended  were,  in  substance,  as  follows: 
On  the  26th  day  of  February,  1910,  the  plain- 
tiff  and  the  defendant  entered  Into  and  sign- 
ed the  following  written  contract: 

"State  of  Georgia,  Greene  county.  White 
Plains,  Georgia,  February  26th,  1910.  Know 
all  men  by  these  presents,  that  P.  R.  Q.  Clark 
has  this  day  sold  to  F.  M,  Cagle  his  place 
known  as  the  'Humphrey  Place,'  containing  330 
acres  more  or  less,  for  the  sum  of  $10.00  per 
acre,  and  to  further  bind  this  agreement  and 
sale  F.  M.  Cagle  has  paid  P.  R.  G.  Clark  in 
hand  the  sum  of  $50.00.  The  conditions  of  this 
agreement  is  [are]  that  F.  M.  Cagle  shall  pay 
to  P.  R.  6.  Clark  $1000.00  one  thousand  dol- 
lars, on  Jan.  Ist,  1911,  as  part  payment,  and 
the  said  P.  B.  G.  Clark  agrees  to  take  F.  M. 
Cagle's  note  for  the  balance,  for  a  term  of 
three  years,  bearing  interest  at  the  rate  of  8 

?er  cent,  per  annum  from  date,   January  1st, 
911." 

On  October  3,  1910,  the  defendant  notified 
the  plaintiff  by  letter  that  he  would  not 
comply  with  the  contract  The  letter  was 
as  follows: 

"Dear  Mr.  Clark:  It  will  be  out  of  question 
for  me  to  comply  with  the  agreement  made 
with  reference  to  the  sale  of  certain  lands,  and 
I  take  this  method  of  advising  you  that  I 
cannot  comply  with  the  option  you  gave  me  on 
February  26th,  1910.  This  notice  is  given 
you  that  you  may  do  the  best  you  can  with 
the  property,  as  I  cannot  take  it  and  pay  the 
$1000.00  on  January  1st,  1911.  ThU  notice  is 
given  you  at  this  time  that  you  may  sell'  the 
property  to  the  best  of  advantage." 

Upon  the  receipt  of  this  letter  the  plain- 
tiff demanded  of  the  defendant  that  he  com- 
ply with  the  contract;  but  the  defendant 
failed  and  refused  to  do  so.  The  plaintiff 
has  always  been  ready  and  willing  to  comply 
with  his  part  of  the  agreement,  and  has  of- 
fered to  put  the  defendant  in  possession  up- 
on his  making  the  cash  payment  agreed  upon 
and  giving  his  note  for  the  balance  of  the 
purchase  price.  The  plaintiff  offered  to  ac- 
count to  the  defendant  for  what  money  he 
had  received  by  way  of  rents  and  profits, 
less  the  expenditures  occasioned  by  the  fail- 
ure of  the  defendant  to  comply  with  his  part 
of  the  contract  He  prayed  for  specific  per- 
formance. The  defendant  demurred  gener- 
ally and  specially  to  the  petition.  The  judge 
sustained  the  general  demurrer  and  dismiss- 
ed the  petition.    The  plaintiff  excepted. 

Howard  Tate,  of  Atlanta,  and  Lewis,  Da- 
vison &  Lewis,  of  Greensboro,  for  plaintiff 
in  error.  Roscoe  .Pickett,  of  Jasper,  and 
Cbas.  H.  Griffin,  of  Marietta,  for  defendant 
In  error. 

LUMPKXN,  J.  (after  stating  the  facts  as 
above).  A  vendor  filed  his  equitable  peti- 
tion to  enforce  specific  performance  of  an 
executory  contract  for  the  sale  of  land.  The 
court  dismissed  the  petition  on  general  de- 
murrer. 

[1]  1.  While  It  is  declared  that  specific  per- 
formance of  a  contract  (if  within  the  power 
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of  the  defendant)  will  be  decreed,  generally, 
whenever  the  damages  recoverable  at  law 
would  not  be  adequate  compensation  for  the 
nonperformance  (Civil  Code  1910,  f  4633), 
yet  It  has  long  been  recognized  that,  where 
land  Is  the  subject-matter  of  the  agreement, 
equity  has  Jurisdiction  to  enforce  specific 
performance,  and  that  this  does  not  depend 
upon  the  existence  of  special  facts  showing 
the  Inadequacy  of  a  legal  remedy  In  the  par- 
ticular jcase.  Some  authorities  announce 
that  this  equitable  rule  Is  not  dei)endent  on 
the  fertility  of  the  land,  or  Its  containing 
minerals,  or  the  like,  but  on  the  fact  that 
it  is  land,  a  favored  subject  (as  they  assert) 
in  every  country  inhabited  by  people  of 
Anglo-Saxon  origin,  and  that  land  Is  assum- 
ed to  have  a  peculiar  value,  so  as  to  give 
equity  Jurisdiction  for  specific  performance, 
without  reference  to  Its  special  qualities. 
Some  courts  have  advanced  the  theory  that 
a  court  of  equity  decrees  performance  of  a 
contract  for  land,  not  because  of  the  real  na- 
ture of  the  land,  but  because  damages  at 
law,  which  must  be  calculated  upon  the  gen- 
eral money  value  of  the  land,  may  not  be 
a  complete  remedy  to  the  purchaser,  to 
whom  the  land  may  have  a  peculiar  and 
special  value.  Whatever  ^e  basis  of  the 
rule  may  be,  there  is  a  general  concurrence 
as  to  its  existence.  36  Gyc.  662,  and  notes. 
The  above  statement  refers  more  directly  to 
a  purchaser.  But  It  will  be  shown  presently 
that  the  right  is  generally  mutual. 

The  rule  above  announced  was  recognized 
by  tUs  court  as  early  as  the  decision  of 
Chance  v.  Beall,  20  Oa.  142.  In  that  case  it 
was  held  that  where  a  contract  for  the  sale 
of  land  is  in  writing,  Is  certain  and  fair  in 
all  its  parts,  is  for  an  adequate  considera- 
tion, and  capable  of  being  performed,  it  is 
Just  as  much  a  matter  of  course  for  a  court 
of  equity  to  decree  the  specific  performance 
of  it  as  it  Is  for  a  court  of  law  to  give  dam- 
ages for  a  breach  of  contract  in  other  cases. 
This  ruling  lias  since  been  followed.  For- 
syth V.  McCauIey,  48  Ga.  402;  Jackens  v. 
Nicolson,  70  Qa.  198;  Belle  Greene  Mining 
Co.  V.  Tuggle,  65  Ga.  652 ;  Crovatt  v.  Baker, 
130  Ga.  507  (3a),  612,  61  S.  E.  127.  Gener- 
ally the  right  to  specific  performance  Is  mu- 
tual; and  when  one  party  can  compel  per- 
formance, if  he  so  desires,  so  likewise  can 
the  other.  Blalock  t.  Waggoner,  82  Ga.  122, 
128,  8  S.  E.  48.  In  several  of  the  cases  cited 
above,  the  proceeding  was  Instituted  by  the 
vendor.  The  right  to  such  relief  on  the 
part  of  the  vendor  Is  recognized  in  Civil 
Code  1910,  {  4638,  where  it  is  declared  that: 

"The  vendor  seeking  specific  performance 
must  show  an  ability  to  comply  Bubstantially 
with  his  contract  in  every  part,  and  as  to  all 
the  property." 

Under  the  general  equity  practice,  the  de- 
cree may  compel  the  execution  and  deUvery 
of  deeds  or  other  instruments.  20  Enc.  Pi. 
&  Pr.  480,  and  note  2;  Granville  v.  Betts, 
L.  J.  (N.  S.)  Oh.  18,  S2  (a  deed  directed  to 


be  executed)  ;  Sterling  v.  Elepsattle,  24  Ind. 
94,  87  Am.  Dec.  319  (the  execution  of  a  bond 
for  title  compelled)  ;  Ogden  v.  Ogden,  4 
Ohio  St  182  (the  execution  of  a  mortgage) ; 
Avery  v.  Langford,  1  Kay,  663  (an  agreement 
to  give  a  damage  bond  as  part  of  a  sale  of 
land.) 

A  recmt  case  directly  in  point  is  that  of 
Farm  &  Land  Co.,  of  Abbeville  ▼.  Roseman, 
93  S.  C.  350,  76  S.  E.  979,  where  it  was  held 
that  a  contract  binding  the  vendor  to  convey 
a  fee-simple  title  to  the  purchaser,  and  bind- 
ing the  purchaser  to  pay  a  specific  price  in 
cash  and  execute  a  note  and  mortgage  on 
land  for  the  balance,  was  mutual,  and  the 
vendor,  offering  to  perform,  could  compel 
the  purchaser  to  perform. 

Under  our  statute,  a  decree  for  spedflc  per- 
formance, requiring  the  execution  of  a  con- 
veyance to  be  made,  operates  to  transfer  title 
without  the  actual  execution  of  a  convey- 
ance; and  thus  the  necessity  of  enforcing  the 
decree  requiring  the  signing  of  the  deed  is 
obviated.  Civil  Code  1910,  {  5425.  .But  this 
provision  does  not  destroy  the  general  power 
of  a  court  of  equity  to  decree  specific  per- 
formance in  favor  of  a  vendor,  nipon  a  proper 
case  being  made.  Here  the  parties  were  not 
in  a  situation  where  an  immediate  convey- 
ance could  be  required,  so  as  to  make  the 
section  above  dted  applicable.  The  circum- 
stances rather  invoke  the  provision  of  the  next 
section  (section  5426),  which  declares  that  a 
superior  court  has  full  power  to  mold  its  de- 
crees so  as  to  meet  the  exigencies  of  each 
case,  and  has  full  power  to  enforce  its  de- 
crees when  rendered.  Doubtless  the  payment 
of  money  past  due  by  contract  would  not  be 
enforced  by  process  of  attachment,  but  the 
decree  could  be  so  molded  as  to  do  complete 
Justice,  making  proper  provision  as  to  the 
amount  due,  and  requiring  the  defendant  to 
execute  the  note  for  the  amount  not  due. 

[2]  2.  The  petition  was  not  demurrable  on 
the  ground  that  the  contract  was  not  enforce- 
able because  the  description  of  the  proiperty 
contained  in  It  was  too  vague  and  Indefinite 
to  form  the  basis  of  a  suit  The  property 
was  described  as  the  place  of  the  vendor, 
known  as  the  "Humphrey  Place,"  contaiuing 
330  acres  more  or  less.  It  was  alleged  that 
the  vendor  owned  a  place  in  Hancock  coun- 
ty about  two  miles  from  White  Plains,  con- 
taining 330  acres,  and  known  as  the  Hum- 
phrey Place;  that  this  was  the  only  place 
in  that  county  known  by  that  description; 
and  that  the  names  of  the  owners  of  land 
bounding  the  property  were  given.  While 
the  description  in  the  contract  was  rather 
meager,  it  was  capable  of  being  applied  to 
its  subject-matter  by  parol;  and,  when  taken 
in  connection  with  the  allegations  of  the  pe- 
tition, it  was  not  subject  to  demurrer.  Craw- 
ford V.  Vemer,  122  Ga.  814,  816,  60  3.  K. 
958 ;  Harriss  v.  Howard,  126  Ga.  825,  330,  55 
S.  E.  59;  Hancock  v.  Elng,  133  Ga.  734,  66  S. 
E.  949;   Lyle  v.  PhUUps,  81  S.  B.  867. 
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[3]  3.  The  contract  was  not  an  option,  as 
the  defendant  called  It  la  his  refusal  to  car- 
17  It  ont  It  was  a  contract  with  mutual  ob- 
ligations on  tbe  part  of  the  vendor  and  pur- 
cbaser. 

[4]  4.  It  was  alleged  that,  before  the  day 
flxed  for  making  the  payment  and  executing 
the  note,  the  defendant  notified  the  plaintiff 
of  his  refusal  to  carry  ont  the  contract;  that 
tbe  plaintiff  Insisted  upon  Its  performance, 
and  ofTered  to  put  the  defendant  in  posses- 
sion on  January  1,  1911,  upon  the  payment 
of  tbe  Installment  of  $1,000  of  the  purchase 
price  and  the  execution  of  a  note  for  the  bal- 
ance, but  that  the  defendant  refused  to  com- 
ply. Moreover,  the  petition,  brought  after 
the  date  named,  alleged  that,  after  tbe  de- 
fendant's refusal  to  receive  possession,  the 
plaintltf  was  compelled  to  retain  possession, 
and  accordingly  rented  the  property  for  the 
benefit  of  the  defendant;  and  he  offered  to 
account  for  the  rents  and  profits  which  he 
had  received,  after  deducting  necessary  ex- 
penditures.   36  Cya  755;  39  Cyc.  1629,  1637. 

Upon  the  trial  the  rights  of  the  parties 
respectively  can  be  determined,  an  account- 
ing can  be  bad,  and  a  decree  can  be  shaped 
for  the  specific  performance  of  the  written 
contract  according  to  its  provisions. 

It  was  error  to  dismiss  the  petition  on  gen- 
eral demurrer. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(141  6a.  721) 

BOWEN  T.   SMITH-HALL  OROCEBT  CO. 

(No.  867.) 
(Supreme  Court  of  Georgia.     May   22,  1014.) 

(SyUabiu  hv  the  Court.) 

1.  MnmciPAi.  CoBPOBATiONS  ({(  705,  706*)— 
Stbekts— Neouoence— Pebsonai.   Injubies 

— SU7F1CIENCY    ON    DEin7BBEB. 

A  petition  alleged,  in  substance,  as  fol- 
lows: A  firm,  whose  place  of  business  abutted 
on  a  much  traveled  street  in  a  city,  placed  a 
large  quantity  of  trash  and  loose  sheets  of  pa- 
per on  and  near  the  street  and  sidewallc  on  a 
day  when  the  wind  was  blowing  sharply.  They 
did  not  pot  it  in  a  receptacle  or  confine  it  in 
any  way.  The  sheets  of  paper  were  light,  and 
were  naturally  liable  to  be  blown  about  tbe 
street  by  even  a  light  breeze,  and  naturally 
and  inevitably  tended  to  excite  and  frighten, 
not  only  nervous  horses  and  mules,  but  even 
qaiet  and  steady  ones.  The  plaintiff,  a  capable 
driver,  was  driving  two  reasonably  well-broken, 
steady,  and  roadworthy  horses  along  the  street. 
The  wind  blew  some  of  the  paper  under  the 
horses  and  against  their  legs,  frightening  them 
and  causing  them  to  run  away  and  injure  him. 
Held,  that  such  petition  was  not  subject  to 
general  demurrer. 

(a)  Where  It  was  also  alleged  that  there  ex- 
isted in  a  city  an  ordinance  requiring  tbe  pro- 
prietor of  each  business  house  to  keep  a  cov- 
ered garbage  can  outside  of  his  place  of  busi- 
ness, and  to  place  in  it  all  refuse,  garbage,  and 
trash  from  such  place,  to  be  called  for  by  the 
proper  city  officers,  and  that  trash  and  paper 
were  placed  on  and  near  the  sidewalk  by  the. 
defendants  on  the  day  of  tbe  injury,  without 
being  confined  in  such  receptacle,  and  in  viola- 
tion of  tbe  ordinance,  this  did  not  render  the 
entire  petition  demurrable  on  the  ground  that 


the  ordinance  was  a  sanitary  measure,  and  was 
not  enacted  for  the  purpose  of  preventing  hors- 
es from  being  frightened.  Tie  ordinance  on 
its  face,  as  set  out  in  the  petition,  appears  to 
have  been  enacted  as  a  sanitary  measure;  and, 
so  considered.  Its  violation  woi:l({'not  be  neg- 
li|;ence  per  se  as  to  person^  invtng  along  the 
highway.  But,  though  not  negligent  per  se 
relatively  to  the  idalntiff  because  in  violation 
of  the  ordinance,  the  acts  done  might  be  negli- 
gence as  a  matter  of  fact. 

[Ed.    Note.— For  other  cases,    see   Municipal 
Corporations,   Cent   Dig.  ff  1616-1518;    Dec. 
Dig.  S!  705.  706.*] 
2.  m0nicipai,     (tobpobatioits     (§     705*)  — 

Streets— Neolioencb—Intebvenino  Cause 

— Pebsonal  Injubies. 

There  was  no  merit  In  the  groimd  of  de- 
murrer which  raised  the  contention  that  the 
violation  of  the  ordinance  was  not  the  proxi- 
mate cause  of  the  injury,  but  that  a  separate 
and  independent  intervening  cause,  the  blow- 
ing of  the  wind,  was  the  proximate  cause,  cou- 
pled with  the  fact  that  the  horses  became  fright- 
ened, and  that  this  was  the  act  of  God,  for 
which  the  defendants  were  not  responsible. 

(a)  If  the  acts  of  the  defendants  constituted 
negligence  with  reference  to  the  plaintiff,  with- 
out regard  to  whether  a  violation  of  the  ordl- 
nance_  was  negligence  per  se,  the  blowing  of 
the  wind,  which  was  known,  or  might  naturally 
be  expected,  was  not  an  independent  interven- 
ing cause,  so  as  to  prevent  the  negligence  of 
the  defendants  from  being  tbe  proximate  cause 
of  the  injury. 

(b)  There  is  nothing  in  the  petition  to  show 
that  there  was  any  unforeseen  or  sudden  wind 
of  such  a  character  as  to  come  within  the  le- 
gal meaning  of  the  expression,  "an  act  of  God," 
which  might  break  the  chain  of  causation  aris- 
ing from  the  alleged  negligence  of  the  defend- 
ants. 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i{  1615-1517;  Dec. 
Dig.  I  705.»i 

Error  from  Superior  Court,  Whitfield 
County ;  A  W.  Bite,  Judge. 

Action  by  Grady  Bowen  against  the  Smitb- 
Hall  Grocery  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Grady  Bowen  filed  his  petition  for  damages 
against  the  Smitb-Hall  Grocery  Company. 
The  petition  as  amended  alleged,  in  sub- 
stance, as  follows:  The  Smith-Hall  Grocery 
Cktmpany  is  a  partnership  doing  business  in 
the  city  of  Dalton.  Its  storehouse  and  place 
of  business  fronted  on  Hamilton  street,  tbe 
principal  business  street  of  the  city,  upon 
which  at  all  times  of  tbe  day  there  was  a 
large  amount  of  travel  by  pedestrians  and  all 
kinds  of  vehicles.  At  the  time  of  the  injury 
complained  of  there  was  in  force  in  tbe  dty 
the  following  ordinance: 

"The  proprietor  of  each  business  house  must 
keep  a  covered  garbage  can  outside  of  big  place 
of  business,  in  which  must  be  placed  all  refuse, 
garbage,  and  trash  from  said  place  of  busi- 
ness, to  be  called  for  by  the  proper  city  officers." 

On  the  day  of  tbe  injury  the  defendants 
through  their  employes  placed  upon  and  near 
to  the  street  and  sidewalk  thereof,  in  front 
of  their  place  of  business,  a  large  amount  of 
trash  and  loose  sheets  of  paper,  without  put- 
ting it  In  any  receptacle  or  confining  it  In 
any  way.    The  wind  was  blowing  sharply. 


'For  other  eases  «••  ismo  topic  and  section  NUMBER  in  Dm.  Dig.  A  Am.  Dig.  Key-No.  Serial  it  Rap'r  Indaxst 

Digitized  by  VjOOQ IC 


24 


82  SOUTBEASTBHN  RIBPOKTBB 


(Ga. 


The  pieces  of  paper  were  loose  and  light,  and 
were  naturally  and  easily  liable  to  be  blown 
up  and  down  or  across  the  street  by  even  a 
light  breeze,  and,  If  so  blown,  the  rattling 
caused  by  them  and  their  moving  toward 
horses  and  mules  passing  along  the  street  and 
striking  them  would  naturally  and  Inevitably 
tend  to  excite  and  frighten,  not  only  excitable 
and  nervous  horses  and  males,  but  even  qnlet 
and  steady  ones,  and  cause  them  to  start, 
rear,  plunge,  and  run  away.  The  plaintlfC 
was  driving  along  the  street  In  a  buggy 
drawn  by  two  horses,  reasonably  well-broken, 
steady,  androadworthy,  and  be  was  capable 
of  driving  and  handling  horses.  When  about 
60  to  75  yards  from  the  pile  of  trash  and 
paper,  the  wind  caught  up  and  blew  some 
sheets  directly  under  his  horses.  The  sudden 
rattling  and  fluttering  of  the  papers  beating 
upon  the  legs  of  the  horses  excited  them,  and, 
In  spite  of  all  that  the  plaintiff  could  do,  they 
got  beyond  his  control  and  ran  away,  over- 
turning the  vehicle,  breaking  the  tongue  out 
of  It,  and  turning  It  over.  The  plaintiff  was 
thrown  violently  to  the  ground,  and  received 
serious  personal  injuries  which  are  perma- 
nent. The  violation  of  the  city  ordinance 
was  negligence  per  se  on  the  part  of  the  de- 
fendants. Without  regard  to  the  ordinance, 
the  defendants  were  guilty  of  negligence  In 
placing  the  trash  and  paper  upon  the  street, 
because  it  naturally  and  reasonably  tended  to 
cause  the  injuries  complained  of,  and  did 
cause  them.  The  plaintUF  was  without  fault 
or  any  lack  of  ordinary  care  In  the  matter. 

The  defendants  demurred  on  the  following 
grounds:  (1)  Because  the  petition  set  forth 
no  cause  of  action ;  (2)  because  the  ordinance 
referred  to  was  enacted  as  a  sanitary  meas- 
ure, and  not  to  prevent  horses  driven  along 
the  street  from  being  frightened;  (3)  because 
the  facts  as  alleged  do  not  constitute  such 
negligence  as  the  defendants,  in  the  exercise 
of  ordinary  care,  might  have  reasonably  an- 
ticipated would  result  In  the  plalntifTs  Inju- 
ries; (4)  because  the  violation  of  the  ordi- 
nance was  not  the  proximate  cause  of  the 
plaintiff's  injuries.  The  blowing  of  the  wind, 
which  was  an  act  of  Ood,  coupled  with  the 
horses  becoming  frightened,  was  the  proxi- 
mate cause,  and  for  this  the  defendants  were 
not  liable.  The  judge  sustained  the  demur- 
rer and  dismissed  the  case.  The  plalntlft 
excepted. 

J.  E.  Rosser,  of  La  Fayette,  and  W.  M. 
Henry,  of  Rome,  for  plaintiff  in  error.  Mad- 
dox,  McCamy  &  Shumate,  of  Dalton,  tor  de- 
fendant in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Whether  or  not  the  ordinance 
requiring  the  proprietor  of  each  business 
house  to  keep  a  covered  garbage  can  outside 
of  his  place  of  business,  and  to  canse.to  be 
placed  therein  all  refuse,  garbage,  and  trash, 
to  be  removed  by  the  proper  city  officers,  was 
purely  a  sanitary  ordinance,  or  whether  the 


requirement  that  It  should  be  covered  also 
Included  the  idea  of  preventing  the  content« 
from  being  blown  about  the  street,  Is  not  a 
controlling  question  In  the  case.  The  ordi- 
nance on  its  face  appears  to  have  been  en- 
acted as  a  sanitary  measure.  So  considered. 
Its  violation  would  not  be  negligence  per  se 
relatively  to  a  person  driving  horses  along 
the  highway,  who  was  injured  by  the  horses 
taking  fright  Nevertheless  (without  con- 
stituting as  to  such  a  person  negligence  per 
se,  as  being  the  violation  of  an  ordinance 
passed  for  the  protection  of  those  driving  in 
the  street),  if  a  quantity  of  trash  and  loose 
paper  was  placed  upon  and  near  to  the  side- 
walk and  street,  which  was  a  public  way 
where  many  vehicles  passed,  while  the  wind 
was  blowing,  in  such  a  manner  that  the  nat- 
ural and  probable  consequence  thereof  would 
be  to  frighten  ordinarily  gentle  and  road- 
worthy  horses  which  were  being  driven  along 
the  highway,  this  might,  as  matter  of  fact, 
constitute  negligence  as  to  persons  thus  law- 
fully driving;  and,  if  injury  resulted  there- 
from, the  defendants  might  be  liable.  That 
an  act  cannot  be  declared  to  be  negligent  per 
se,  or  as  matter  of  law,  does  not  necessarily 
prevent  It  from  being  negligent  as  matter  of 
fact. 

In  City  of  Rome  v.  Suddeth,  116  6a.  649, 
42  S.  E.  1032,  a  suit  for  damages  was  brought 
against  a  muxddpal  corporation  on  account 
of  personal  injuries.    It  was  alleged  that  the 
municipal  authorities  allowed  to  be  placed  at 
a  certain  point  in  the  city  "two  large  stones," 
and  that  the  plaintiff's  horse  became  fright- 
ened at  these  stones  and  ran  away,  causing 
the  injuries.    The  petition  failed  to  allege  the 
length  of  time  that  the  stones  were  permitted 
to  remain  in  the  place  described,  that  the 
stones    were   objects   naturally   tending    to 
frighten  an  ordinarily  roadworthy  horse,  and 
that  the  plalntifTs  horse  was  such  an  animal. 
It  also  did  not  allege  that  the  (Hty  violated 
any  dpty  in  falling  to  cause  the  removal  of 
the  stones;   nor  did  It  make  any  allegation 
of  fact  from  which  such  a  violation  of  duty 
could  be  Inferred.    It  was  held  that  snCh  a 
petition  did  not  state  sufficient  facts  to  au- 
thorise  a    recovery,   and    was   demurrable. 
When  the  case  was  returned   to  the    trial 
court,  an  amendment  was  made  whicli  enip- 
plled  the  defects  pointed  out  in  the  original 
petition,  and  it  was  held  that  the  petition  as 
amended  was  good  as  against  a  general  de- 
murrer.   City  of  Rome  v.  Suddnth,  121  Ga. 
420,  4d  S.  E.  300.     In  the  present  case  the 
petition  alleged  that  the  placing  upon   and 
near    the   street    and   sidewalk   of   a    large 
amount  of  trash  and  loose  sheets  of  paper, 
which  would  be  easily  liable  to  be  blown  abont, 
would  naturally  tend  to  frighten,  not    only 
excitable  and  nervous  horses,  but  even  Qnlet 
and  steady  ones,  and  cause  them  to  run  away. 
that  the  wind  was  blowing  sharply,  but  that 
nevertheless  the  defendants  so  placed    such 
trash  and  paper  without  putting  It    In   any 
receptable  or  confining  it  in  any   way.      It 
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was  further  alleged  that  the  horses  which 
the  plaiutUC  was  drlvliiK  along  the  street 
were  steady  and  roadworthy  and  reasonably 
well  broken.  This  was  sufBctent  as  against 
a  general  demnrrer,  or  one  based  on  the 
gionnd  that  the  ordinance  was  a  sanitary 
measure  only,  and  that  the  facts  alleged  did 
not  show  negligence  on  the  part  of  the  de- 
fendants as  to  the  plaintiff. 

This  case  Is  not  ctmtroUed  by  the  decision 
In  Mayor  and  Ck>uncU  of  Macon  v.  Dykes, 
103  Ga.  847,  31  S.  B.  443.    In  that  case  the 
question  did   not  arise  upon   a   demurrer, 
whldi  admits  the  allegations  of  the  petition ; 
but  it  was  decided,  upon  the  evidence,  that 
the  plaintiff  was  not  entitled  to  recover..  The 
undisputed  evidence  in  that  case  showed  that 
the  plaintiff,  while  driving  a  horse  attached 
to  a  two-wheeled  roadcart,  along  a  street  in 
which  was  laid  the  track  of  a  street  railway, 
attempted    Uf  drive,    while   the   horse  was 
in  a  walk,  across  the  track  at  an  angle  of 
about  45  degrees;   that,  when  the  wheels  of 
the  cart  came  in  contact  with  the  Iron  rails 
of  the  track,  the  wheels  slipped  along  the 
rails  and  made  a  scraping  noise,  whereupon 
the  horse  began  to  kick,  jump,  and  run,  and 
became  wholly  unmanageable,  and  ran  away, 
causing  the  cart  to  collide  with  a  wagon  and 
throwing  the  plaintiff  to  the  ground,  serious- 
ly injuring  him.     While  the  height  of  the 
rails  al>ove  the  surface  of  the  street  was  vari- 
ously estimated  by  the  witnesses  to  be  from 
two  to  four  inches,  and  there  was  an  ordi- 
nance of  the  dty  prohibiting  the  laying  of 
rails  which  should  be  above  the  level  of  the 
street,  it  was  held  that  the  undisputed  evi- 
dence as  a  whole  showed  that  the  negligence 
of  the   defendants  was  not  the  proximate 
cause  of  the  injuries  to  the  plaintiff.    In  the 
case  now  before  us  it  was  alleged  in  effect 
that   the  defendants  were  negligent  in  the 
particulars  set  out,  and  that  their  negligence 
was  the  proximate  cause  of  the  injury.    It 
cannot  tie  declared  on  demurrer  that  this  was 
not  true. 

[2]  2.  One  ground  of  tbe  demurrer  raised 
the  contention  that  the  violation  of  the  ordi- 
nance by  the  defendants  was  not  the  proxi- 
mate cause  of  tbe  plaintiff's  injury,  but  that 
a  separate  and  independent  Intervening  cause, 
the  blowing  of  the  wind,  was  the  proximate 
caase,  coupled  with  the  fact  that  the  horses 
became  frightened,  and  that  tlila  was  the  act 
of  God  for  which  the  defendants  were  not  re- 
sponsible. Regardless  of  any  claim  that  tbe 
violation  of  the  ordinance  would  constitute 
negligence  per  se  as  to  tbe  plaintiff,  the  con- 
tention Is  without  merit.  If  one  does  a  negli- 
gent act,  which  alone  would  not  cause  the 
injury,  but  does  It  under  such  conditions  that 
is  la  reasonably  and  naturally  probable  that,' 
in  connection  with  the  ordinary  operations  of 
natural  forces,  injury  will  result,  the  original 
act  wlU  be  treated  as  the  proximate  cause 


of  such  Injury,  in  tlie  absence  of  the  interven- 
tion of  any  Independent  agency.  If  he  has 
knowledge  that  the  wind  is  blowing,  or  in  the 
ordinary  course  of  nature  is  likely  to  blow 
while  the  act  is  in  progress,  and  negligently 
places  large  quantities  of  loose  paper  where 
the  natural  result  vrill  be  to  cause  it  to  be 
blown  against  horses  In  the  street,  he  cannot 
claim  that  such  a  wind  is  an  Independent  in- 
tervening cause.  Cheeves  v.  Danlelly,  80  Ga. 
114  (2),  118,  4  S.  E.  902;  Hendley  v.  Mayor 
and  Council  of  Griffin,  101  Ga.  140,  28  S.  E. 
610;  Central  of  Georgia  Ry.  Co.  v.  Hall,  124 
Ga.  322  (8),  830,  52  S,  E.  679,  4  L.  R.  A.  (N. 
S.)  898,  110  Am.  St  Rep.  170,  4  Ann.  Cas. 
128;  Sedgwick  on  Damages  (9th  Ed.)  §§  118, 
121d,  122,  124;  East  Tennessee,  etc.,  Ry.  Co. 
v.  Hesters,  90  Ga.  11, 15  S.  El  828 ;  Ft  Wayne 
Cooperage  Co.  v.  Page  (Ind.  App.)  82  N.  E.  83 
(20);  8.  c,  170  Ind.  586,  84  N.  B.  146,  23 
L.  R.  A.  946;  Benedict  Pineapple  Co.  v.  At- 
lantic Coast  Line  Railroad  Co.,  65  Fla.  514, 46 
South.  732,  20  L,  R.  A.  (N.  8.)  92,  and  note; 
Rodgers  v.  Harper  &  Moore,  170  Ala.  647,  54 
South.  199.  If  the  contention  above  stated 
could  be  sustained,  it  might  also  be  argued 
that  a  tort-feasor  might  tear  the  roof  from  a 
store,  and,  if  the  rain  or  the  dew  or  tbe  wind 
should  injure  the  goods  of  the  proprietor,  no 
liability  would  arise,  because  the  rain  and 
the  wind  and  tbe  dew  should  be  classified  as' 
acts  of  God.  Or  a  person  might  place  a 
large  stone  on  a:  hillside,  and,  if  it  should 
roll  down  and  crush  a  passer  on  a  highway 
below,  escape  liability  by  saying  that  the 
stone  was  caused  to  roll  down  the  hill  by 
gravity.  Or  it  one  should  negligently  build 
a  fire  in  a  much  traveled  street  while  the 
wind  was  blowing,  and  sparks  should  be 
blown  against  a  passing  vehicle  and  set  it  on 
fire,  could  the  person  building  the  fire  say 
that  his  act  was  not  the  proximate  cause  of 
the  Injury?  Can  any  one  put  a  thing  likely  to 
cause  injury  into  the  air  (say  a  noxious  gas), 
and  contend  that  he  is  not  liable  because 
the  normal  wind  carries  it  to  the  place  where 
the  Injury  occurs?  It  was  alleged  tbe  act  of 
the  defendants  was  of  such  a  character  as 
naturally  to  frighten  ordinary  horses.  Under 
the  facts  set  out  in  the  petition,  neither  this 
court  nor  the  trial  court  can  say,  as  matter 
of  law,  that  this  Is  untrue.  To  state  the  prop- 
osition Involved  in  the  contention  is  to  show 
its  fallacy.  The  ground  of  the  demurrer  set 
up  that  the  violation  of  the  ordinance  was 
not  the  proximate  cause  of  the  plaintiff's  in- 
juries. .  But,  as  we  have  held  above,  the  case 
does  not  depend  upon  whether  the  violation 
of  the  ordinance  constituted  negligence  per 
se  as  to  the  plaintiff,  but  depends  upon 
whether  the  conduct  of  the  defendants  was 
sufficiently  shown  by  the  allegations  to  be 
negligent,  and  to  have  caused  the  Injury  so 
as  to  withstand  a  demurrer. 

Judgment  reversed.    All  tbe  Justices  con- 
cur. 


Digitized  by 


Google 


26 


82  SOUTHBASTERN  BEPUUTEH 


(Ga. 


(141  Qa.  668) 
POSTAL  TELEGRAPH-CABLE  GO.     T. 
CITY  OF  CORDELE.    (No.  333.) 

(Sapreme  Court  of  Georgia.     May  14,  1914.) 

(Bylldbtu  hy  the  Court.) 

1.  LiCBNSKS  (§  7*)— OccxrpATioN  Tax— Rea- 
eoNABLKNEss—PBEsuMPnoR— Right  to  At- 
tack. 

A  municipal  ordinance  imposing  an  annual 
occapation  tax  on  eacli  telegraph  company  do- 
ing an  intrastate  business  in  the  city  (excluding 
interstate  bnsiness  and  messages  sent  by  the 
United  States  or  its  officers  or  agents)  will  be 
treated  as  prima  facie  reasonable  and  valid, 
nothing  to  the  contrary  appearing  on  the  face 
of  the  ordinance.  But  a  telegraph  company, 
snbject  to  such  a  tax,  may  show  that  it  is  so 
unreasonable  in  amount  as  to  be  confiscatory 
or  an  arbitrary  and  unlawful  interference  with 
business. 

(a)  While  the  amount  of  intrastate  business 
d(nie  by  a  telegraph  company  at  the  office  in 
the  city  imposing  the  tax,  and  whether  the 
bnsiness  has  been  done  at  a  profit  or  noL  are 
circumstances  for  consideration  in  determining 
whether  a  license  tax  of  a  certain  amount,  im- 
posed for  revenue  on  such  companies  by  a 
municipality,  is  reasonable,  a  general  view  of 
the  business  of  telegraphing  at  that  place,  and 
the  conditions  affecting  it,  may  be  taken  by  the 
municipal  authorities  in  fixing  the  amount  of 
the  tax;  and  the  courts  will  not  declare  such 
tax  to  be  unreasonable  and  void  unless  it  is 
clearly  so. 

(b)  Upon  a  review  of  all  the  facta  disclosed 
by  the  undisputed  evidence  in  this  case,  the 
license  tax  of  $100  per  annum,  imposed  by  the 
city  of  Cordele  on  each  telegraph  company  do- 
ing an  intrastate  business  therein  (excluding 
interstate  business,  and  that'  done  for  the  gov- 
ernment of  the  United  States,  its  officers  or 
agents),  is  excessive,  unreasonable,  and  con- 
fiscatory,  and   therefore  invalid. 

[Ed.  Note.— For  other  cases,  ie«  Licenses, 
Cent  Dig.  i|  7-16.  19;   Dec.  Dig.  i  7.*] 

2.  Occupation  Tax— Telkobaph  Companies. 

The  facts  of  the  case  bring  it  within  the 
ruling  in  Atlantic  Postal  Telegraph  Cable  Co. 
V.  Mayor  and  Aldermen  of  Savannah,  133  Ga. 
66,  65  S.  E.  184,  and  not  within  the  ruling  in 
the  same  case  when  it  was  again  before  this 
court  after  a  trial  under  the  evidenoe.  136  Ga. 
657,  71  S.  E.  1115. 

Certified  questions  from  Court  of  Appeals. 

A  conviction  of  the  Postal  Telegraph-Cable 
Company  In  the  recorder's  court,  for  vio- 
lating a  dty  ordinance,  was  efflrmed  by  the 
superior  court  on  certiorari,  and  the  case 
was  carried  by  writ  of  error  to  the  Court 
of  Appeals,  which  certifies  certain  questions 
to  the  Supreme  Court    Questions  answered. 

Certified  questions  from  Court  of  Appeals: 
"An  ordinance  of  the  city  of  Cordele  laid  a 
tax  of  one  hundred  dollars  upon  each  and 
every  telegraph  company  for  business  done  ex- 
clusively within  the  city  of  Cordele,  not  in- 
cluding any  business  done  to  or  from  points 
from  without  the  state  of  Georgia,  and  not  in- 
cluding any  business  done  for  the  government 
of  the  United  States,  its  officers  or  agents. 
The  Postal  Telegraph-Cable  Company,  having 
failed  to  pay  the  tax,  was  adjudged  guilty,  and 
sentenced  to  pay  the  penalty  prescribed.  The 
following  questions  of  law  raised  by  the  rec- 
ord, a  decision  of  which  is  necessary  to  the  de- 
termination  of  the   case,   are   certified   by   the 


Court  of  Appeals  to  the  Supreme  Court  for  in- 
struction: 

"(1)  Is  the  ordinance  in  question  unfair,  un- 
just, excessive,  unreasonable,  discriminative,  and 
confiscatory,  tending  to  destroy  the  Postal  Tele- 
graph-Cable Company's  business,  and  will  the 
enforcement  of  the  tax  amount  to  the  tak- 
ing of  property  of  the  Postal  Telegraph-Cable 
Company  without  due  process  of  law,  contrary 
to  the  provisions  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States? 

"(2)  Is  the  case  controlled  by  the  principle 
of  the  decision  of  the  Supreme  Court  in  the 
case  of  Atlantic  Postal  "Telegraph  Cable  Go.  v. 
Mayor  and  Aldermen  of  Savannah,  133  Ga.  66, 
(i5  S.  E.  184,  and  is  the  ordinance  in  question 
unreasonable  and  void  under  the  principle  of 
that  decision;  or  do  the  facts  bring  the  case 
within  the  principle  of  the  decision  in  Atlantic 
Postal  Telegraph  Cable  Co.  v.  Mayor  and  Alder- 
men of  Savannah,  136  Ga.  657,  71  S.  E.  1115? 

"The  Court  of  Appeals  respectfully  refers  the 
Supreme  Ck>urt  to  the  decision  in  the  case  of 
Postal  Telegraph  Cable  Co.  v.  Mayor  and 
Council  of  Cordele,  139  Ga.  126,  76  S.  B.  744, 
Ann.  Cas.  1914A,  984,  wherein  it  appears  that 
the  Court  of  Appeals  certified  to  the  Supreme 
Court  for  instruction  the  identical  questions  of 
law  now  certified,  with  the  additional  question 
whether  the  ordinance  was  void  as  being  an  un- 
lawful interference  with  interstate  commerce, 
and  that  the  Supreme  Court  declined  to  decide 
the  question  whether  the  tax  was  unreasonable, 
holding  that  a  decision  of  that  question  was 
rendered  unnecessary  by  its  decision  that  the- 
tax  was  an  unlawful  interference  with  inter- 
state commerce.  The  record  in  the  present 
case  contains  a  recital  of  all  the  facts  upon- 
which  is  founded  the  contention  that  the  ordi- 
nance in  question  was  unreasonable,  discrimi- 
natory^ and  confiscatory,  and  a  repetition  of 
these  facts  here  is  not  deemed  necessary." 

The  record  mentioned  in  and  accompany- 
ing the  questions  of  the  Court  of  Appeal» 
showed  as  follows:  The  Postal  Telegrapb- 
Cable  ComiMny,  not  having  paid  the  license 
tax,  was  prosecuted  before  the  recorder,  un- 
der the  provisions  of  the  ordinance,  and  sen- 
tenced to  pay  a  fine  of  |100.  It  carried  the- 
case  to  the  superior  court  by  writ  of  cer- 
tiorari. On  behalf  of  the  mayor  and  council 
it  was  agreed  that  the  statement  of  facts  in 
the  petition  for  certiorari  should  be  adopted 
as  the  answer  thereto.  It  was  conceded  that 
the  license  tax  was  not  paid  by  the  company, 
and  the  defense  attacked  the  ordinance  as- 
invalid.  The  evidence  Introduced  on  the  trial 
before  the  recorder,  as  set  out  in  the  petition 
for  the  writ  of  certiorari,  and  not  controvert- 
ed, showed,  among  other  things,  the  following 
facts:  The  Postal  Telegraph-Gable  Company 
was  and  is  engaged  principally  in  the  trans- 
mission of  telegraphic  messages  between  dif- 
ferent points  in  the  states  of  the  United 
States,  and  between  those  points  and  foreign 
countries.  Some  years  ago  it  accepted  ttie 
provlsioits  of  the  act  of  Congress  approved 
July  24,  1866,  and  the  amendments  thereof, 
and  Is  operating  in  accordance  therewith. 
See  Act  July  24,  1866,  c.  230,  14  Stat  U.  S. 
221 ;  Rev.  Stat  U.  S,  t$  5263,  5268 ;  U.  S. 
Comp.  Stat  1901,  p.  3579.  Its  office  at  Cor- 
dele is  engaged  in  both  Interstate  and  in- 
trastate business.  Only  two  telegraph  com- 
panies do  business  at  that  point.     Prior  to 
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the  entrance  of  the  Postal  Telegraph-Cable 
Company  Into  the  state  of  Georgia,  and  into 
that  dty,  about  20  years  ago,  all  of  the  tele- 
graphic business  in  the  state  was  done  by  the 
Western   Union   Telegraph   Company  or   its 
predecessor,  which  thus  enjoyed  a  monopoly  of 
such  business.     By  reason  of  certain  advan- 
tageous arrangements  between  that  company 
and   the  railway  companies  operating  their 
lines  into  and  from  the  city  of  Cordele,  and 
because  It  had  a  monopoly  of  the  business,  it 
alone  had  and  still  has  the  right  and  privi- 
lege to  use  the  rights  of  way  of  the  railway 
companies  for  the  erection  of  poles  and  wires 
in  connection  with  the  business  of  telegraph- 
ing, with  a  few  exceptions  where  such  rights 
have  since  been  acquired  by  the  Postal  Tele- 
graph-Cable Company  by  condemnation.    The 
former  company  enjoyed  and  still  enjoys  an 
exclusive  privilege  to  use  the  equipment  and 
other    facilities   furnished   by    the   railway 
companies  in  and  about  the  maintenance  and 
operation  of  Its  telegraph  lines.     By  reason 
of  the  superior  advantages  so  enjoyed,  and 
by  reason  of  the  long  term  of  years  during 
which  It  enjoyed  a  monopoly  of  the  business 
of  transmitting  telegraphic  messages  in  the 
state  of  Georgia  and  In  the  city  of  Cordele, 
the  Western  Union  Telegraph  Company  has 
a  much  larger  number  of  offices  in  the  state 
and  in  the  United  States  than  the  Postal 
Telegraph-Cable  Company  has;    the  former 
conapany  having  In  the  state  of  Georg^ia  about 
M5  offices,  large  and  small,  and  the  latter  40 
offices,  which  ratio  Is  substantially  the  same 
throughout  the  United  States.    For  this  rea- 
son the  business  done  by  the  former  company 
is  largely  in  excess  of  that  done  by  the  latter. 
The  gross  receipts  of  the  office  of  the  Post- 
al Telegraph-Cable  Company  at  Cordele  dur- 
ing the  year  1911  amounted  to  $1,303.44,  of 
which  $825.32  was  on  account  of  interstate 
bu!<lness  and  $478.12  on  account  of  intrastate 
btisiness.    The  total  expenses  of  the  office  at 
Cordele  for  that  year  amounted  to  $1,359.80, 
of  which  $860.75  was  properly  apportioned 
and   chargeable  to  the  Interstate  traffic  and 
$490.05   to  Intrastate   traffic.     For  the  year 
ending  February  6,  1912,  the  gross  receipts 
<*f  the  Western  Union  Telegraph  Company  at 
Its  Cordele  office  amounted  to  $4,299.36.    The 
total  expenses  of  the  office  amounted  to  $2,- 
275.32.     The  receipts  during  that  period,  on 
account  of  Intrastate  traffic,  amounted  to  $2,- 
071.46.     The  erpeasea  are  apportionable  be- 
tween the  interstate  and  Intrastate  businesses 
according  to  their  respective  amounts.    These 
figures,  as  to  both  companies,  do  not  take 
Into  consideration  any  Interest  on  the  invest- 
ment In  the  city.    The  total  Interstate  busi- 
ness done  by  the  Postal  Telcgraph-Cable  Com- 
pany   In    the   state   during   the   year    1911 
amounted   In   gross   receipts   to   $231,062.17. 
Tbe  total  expenses  incurred  by  it  in  the  oper- 
ation of  the  business  during  that  year  prop- 
erly   apportionable    to    interstate    business, 
without  (^aking  into  account  any  general  of- 
tice  expenses  or  Interest  on  the  Investment, 


amounted  to  $258,255.34.  The  intrastate 
business  of  that  company  in  Georgia  for  the 
year  1911  amounted  to  $49,028.38.  The  ex 
penses  apportionable  thereto  amounted  tv 
$53,375.80.  The  taxable  value  of  the  proper 
ty  of  the  company  In  Georgia,  including  both 
its  physical  property  and  franchises,  was  as- 
sessed for  the  year  mentioned  at  $231,717, 
and  the  part  thereof  located  within  the  dty 
of  Cordele  was  fixed  by  the  taxing  authori- 
ties at  $182.  The  ad  valorem  tax  paid  In  the 
state  amounted  to  $3,639.98,  and  In  the  dis- 
tribution thereof,  under  the  laws  of  Georgia, 
the  amount  received  by  the  dty  of  Cordele 
was  $2.59.  In  addition  to  the  ad  valorem 
taxes  paid  by  the  company,  it  paid  out  by 
way  of  occupation  taxes  to  the  various  munlc- 
ipaUtles  In  the  state  $2,072.67.  During  the 
year  1912  the  gross  receipts  of  the  company 
at  Cordele  amounted  to  $1,148.87,  less  $19.63 
bad  debts,  of  which  $533.83  was  for  intra- 
state business  and  $615.04  Interstate  busi- 
ness. The  total  expenses  of  the  office  for 
that  year  amounted  to  $1,136.12,  and  the  ex- 
I)enses  of  the  office  were  properly  apportion- 
able to  the  Interstate  business  and  intra- 
state business  according  to  their  respective 
amounts.  The  total  receipts  of  the  Western 
Union  Telegraph  Company  at  Cordele  for  the 
year  1912  amounted,  to  $4,063.67,  and  the 
total  exi)ense8  of  the  office  amounted  to  $2,- 
650.41.  Of  the  aggregate  receipts  of  the  of" 
flee  $2,045JS7  arose  from  intrastate  business. 
The  expenses  were  properly  apportionable  be- 
tween the  two  classes  of  business,  accord- 
ing to  the  amounts  thereof. 

The  business  of  the  Western  Union  Tele- 
graph Company  in  the  dty  and  state  is  larger 
than  that  of  the  other  company,  because  of 
the  superior  advantages  of  the  former  above 
mentioned,  and  because  of  Its  larger  number 
of  offices,  and  not  because  of  Its  superior  dili- 
gence, management,  or  business  methods, 
which,  under  competition,  might  have  reduc- 
ed or  so  affected  the  business  of  the  other 
company  as  to  render  it  unprofitable.  Tele- 
graph companies  are  subject  to  the  regulation 
of  the  state  railroad  commission  as  to  Intra- 
state business.  The  commission  has  fixed  the 
tariff  or  charge  for  intrastate  messages  at 
25  cents  each,  and  has  prohibited  telegraph 
companies  from  demanding  or  collecting  any 
charge  in  excess  of  that  amount  The  com- 
mission promulgated  a  rule  or  regulation  pro- 
hibiting telegraph  companies  from  discontin- 
uing any  offices  opened  by  them  in  the  state, 
without  first  obtaining  the  permission  or  con- 
sent of  the  commission,  and  also  a  rule  which 
requires  telegraph  companies  operating  their 
offices  for  interstate  business  In  a  city  to  like- 
wise recdve  and  transmit  all  Intrastate  mes- 
sages offered  to  it  The  levying  of  the  tax 
against  the  Postal  Telegraph-Cable  Company 
by  the  dty  of  Cordele  is  purely  for  the  pur- 
pose of  raising  revenue.  The  dty  is  put  to 
no  expense  of  any  character  in  connection 
with  the  business  done  by  the  company  with- 
in its  limits,  such  as  Inspecting  wires.    The 
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company  haa  no  poles  within  the  coiporate 
limits ;  Its  wires  being  strung  upon  the  poles 
of  other  companies,  which  paid  the  license 
tax  thereon,  it  does  not  transmit  messages 
from  one  part  of  the  city  to  another. 

Upon  the  hearing  of  the  return  of  the  writ 
of  certiorari,  the  judgment  of  the  recorder's 
court  was  affirmed.  The  judge  of  the  superi- 
or court  stated  In  the  order: 

"The  only  eround  in  the  petition  insisted  niy- 
on  by  connsd  for  petitioner  being  that  the  or- 
dinance of  the  mayor  and  city  conncil  of  Cor- 
dele,  impoaing  an  occupation  tax  of  $100  on 
all  telegraph  and  telephone  companies  doing 
business  in  Gordele,  is  excesaive,  unreasonable, 
and  confiscatory,  so  far  as  the  petitioner  is  con- 
cerned, and  ia  therefore  void;  all  other  grounds 
in  the  petition  ore  expressly  abandoned  by  pe- 
titioner." 

The  case  was  carried  by  writ  of  error  to 
the  Court  of  Appeals,  which  has  certified  to 
the  Suprone  Court  the  questions  above  set 
out 

Anderson  &  Rountree,  of  Atlanta,  and  3.  T. 
Hill,  of  Cordele,  for  plalntitC  In  error.  Whip- 
ple &  McKenzie,  of  Oordele,  tor  defendant  In 
error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above),  [t]  1.  An  ordinance  passed  by  the 
municipal  authorities  of  Cordele,  which  laid 
a  tax  of  $100  on  each  telegraph  company  do- 
ing business  In  the  dty,  covering  both  the  in- 
terstate and  the  Intrastate  business  of  a 
company  which  had  accepted  and  was  acting 
under  the  act  of  Congress  of  July  24,  18G6 
(Rev.  Stat  U.  S.  !{  5263,  5268  [U.  S.  Comp. 
St  IdOl,  pp.  3579,  35811)  was  held  invaUd. 
Postal  Telegraph  Cable  Co.  t.  Mayor  and 
CouncU  of  Cordele,  139  Ga.  126,  76  S.  E.  744, 
Ann.  Cas.  1914A,  984.  Having  held  that  the 
ordinance  was  Invalid  for  the  reason  that  It 
Interfered  with  Interstate  business  of  the 
company.  It  was  not  deemed  necessary  to  go 
further  and  decide  whether  It  was  also  un- 
reasonable. After  this  decision  was  render- 
ed, the  municipal  council  passed  an  ordi- 
nance similar  to  that  then  under  considera- 
tion, except  that  the  tax  was  declared  to  be 
laid  on  business  not  Including  Interstate  busi- 
ness or  that  done  for  the  government  of  the 
United  States,  Its  officers  or  agents.  The  tax 
was  fixed  at  the  same  amount  ($100)  as  when 
Interstate  business  was  Included.  The  sub- 
ject of  taxation  was  lessened,  but  not  the 
amount  of  the  tax.  The  questions  of  the 
Court  of  Appeals  refer  to  the  entire  record, 
and  from  the  record  It  appears  that  there 
were  no  disputed  questions  of  fact  The 
judgment  of  the  superior  court  states  that 
the  only  ground  In  the  petition  for  certiorari 
Insisted  upon  was  that  the  ordinance  Impos- 
ing an  occupation  tax  of  $100  on  each  tele- 
graph company  doing  an  Intrastate  business 
In  Cordele  (exclusive  of  Interstate  business) 
was  "excessive,  unreasonable,  and  confiscato- 
ry so  far  as  the  petitioner  Is  concerned,  and 
is  therefore  void."  We  will  confine  ourselves, 
therefore,  to  that  gruuud ;  and  we  consider  it 


unnecessary  to  mention  the  other  expressions 
employed  In  the  question  of  the  (3ourt  of  Ap- 
peals. 

It  is  conceded  that  the  tax  under  consid- 
eration Is  purely  for  the  purpose  of  raising 
revenue.  Home  Insurance  Co.  v.  City  Council 
of  Augusta,  93  U.  S.  116,  23  L.  Ed.  825.  Ac- 
cordingly It  is  unnecessary  to  discuss  cases- 
of  taxes  on  the  basis  of  poles,  where  the  po- 
lice power  of  protection  against  danger,  by 
means  of  Inspection,  was  involved.  Nor  is  it 
necessary  to  attempt  to  lay  down  any  pre- 
cise limitation  upon  the  power  of  municipal- 
ities to  levy  an  occupation  or  license  tax  for 
revenue.  Elach  case  can  better  be  dealt  with 
on  Its  own  fact&  It  is  sufficient  for  the  pres- 
ent purpose  to  declare  (what  is  already  well 
settled)  that  such  a  tax  must  not  be  so  un- 
reasonable as  to  be  confiscatory  or  an  arbi- 
trary and  unlawful  interference  with  pri- 
vate business,  and  to  determine  whether  the 
tax  under  consideration  is  subject  to  that  ob- 
jection. It  was  agreed  that  the  charge  for  in- 
trastate telegrams  is  limited  by  a  rule  of  the 
state  railroad  commission;  that  another  rule 
requires  telegraph  companies,  operating  their 
offices  for  interstate  business,  to  lUcewlse  re- 
ceive and  transmit  intrastate  messages;  and 
that  still  another  prohibits  a  telegraph  com- 
pany from  discontinuing  an  office  In  this 
state  without  first  obtaining  the  consent  of 
the  commission.  It  is  thus  not  purely  a  mat- 
ter of  option  whether  the  company  thinks  it 
desirable  to  continue  business  in  a  given  place 
or  to  withdraw  at  will;  nor  can  it  increase 
its  Intrastate  rates  at  pleasure,  if  it  consid- 
ers this  municipal  tax  burdensome.  This 
company  has  paid  Its  ad  valorem  tax  on  its 
property  In  this  state,  and  in  the  distribution 
thereof  $2.69  has  been  received  by  the  city  of 
Cordele,  being  in  proportion  to  the  value  of 
its  property  in  that  city,  $182.  In  1911  tbe 
gross  receipts  of  the  company  at  its  Ck>rdele 
office  amounted  to  $1,303.44,  of  which  $478.12 
was  from  Intrastate  business.  The  gross  ex- 
penses amounted  to  $1,359.80,  of  which  $499.05 
was  properly  apportlonable  to  intrastate  busi- 
ness. So  that  for  the  year  1911  intrastate 
business  at  that  office  was  conducted  at  a 
loss.  In  1912  the  gross  receipts  amounted  to 
$1,148.87,  less  $19.63  bad  debts,  of  which 
$533.83  arose  from  Intrastate  business.  The 
total  expenses  of  the  office  were  $1,136.12, 
which  should  be  apportioned  between  tbe  in- 
terstate and  the  Intrastate  business.  Thus 
for  that  year  receipts  and  expenses  applica- 
ble to  intrastate  business  were  about  equal. 
This  does  not  take  into  consideration  any  in- 
terest on  the  investment  in  Cordele.  Its  sole 
competitor  only  made  about  $700  above  ex- 
penses from  intrastate  business  at  that  of- 
fice during  each  of  the  years  1911  and  1912. 
The  evidence  shows  that  the  difference  in 
earnings  by  the  two  companies  was  not  due 
to  negligence  or  other  like  cause  affecting  the 
Postal  company,  but  to  certain  advantages  on 
the  part  of  the  other  company  arising  from 
contracts  with  railroads,  etc.     Other  facts 
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Bhown  and  bearing  on  the  general  situation 
will  appear  from  tbe  statement  of  facts. 

We  recognize  the  rule  that  municipal  coun- 
cils have  large  discretion  In  regard  to  what 
is  a  reasonable  occupation  tax,  and  that  their 
determination  will  not  be  declared  unreason- 
able by  the  courts  unless  It  Is  clearly  so. 
They  are  not  obliged  in  each  case  to  make  an 
occupation  tax  a  graded  one,  though  they 
may  make  reasonable  classifications,  resting 
on  some  legitimate  basis.  It  Is  not  neces- 
sary to  measure  a  business  tax  according  to 
the  receipts  of  the  smallest  among  a  number 
of  4ealer8  engaged  In  that  kind  of  business; 
but  the  particular  business  within  the  munic- 
ipality as  a  whole  should  be  considered,  and 
the  conditions  affecting  it.  Mayor  and  Alder- 
men of  Savannah  v.  Cooper,  131  Ga.  670, 
676,  63  S.  EL  138.  The  statement  in  the  head- 
note  case  of  Southern  Express  Co.  t.  Ty  Ty, 
141  Ga.  421,  81  8.  E.  114,  seems  to  go  further 
than  we  need  go  in  this  case,  and  does  not 
discuss  the  conditions  to  be  considered  in  de- 
claring a  municipal  tax  unreasonable  and 
Told.  In  City  of  Troy  v.  Western  Union  Tel- 
egraph Co.,  164  Ala.  482,  51  South.  623,  27  L. 
R.  A.  (N.  S.)  627,  It  was  held  that  a  license 
tax  of  $100  for  revenue,  exacted  by  a  munic- 
ipal corporation  from  a  telephone  company 
doing  an  Intrastate  business  therein,  was  not 
ibown  to  be  unreasonable  and  void  as  to  a 
particular  company  merely  because  that 
branch  of  its  business  was  conducted  at  a 
loss  for  the  year  for  which  the  tax  was  lev- 
ied. A  similar  ruling  was  made  in  WUUams 
T.  City  of  TaUadega,  164  AU.  633,  SI  South. 
330,  decided  on  the  same  day.  In  each  of 
these  cases  the  limitation  on  the  municipal 
power  to  Impose  a  license  tax  was  recogniz- 
ed, bnt  it  was  held  that  the  fact  mentioned 
was  not  alone  sufficient  to  show  an  abuse  of 
the  power  or  of  the  discretion  of  the  munic- 
ipal council  in  Its  exercise.  Similarly  see 
Atlantic  Postal  Telegraph-Cable  Co.  v.  Mayor 
and  Aldermen  of  Savannah,  136  Ga.  657,  71 
8.  E.  1115.  The  present  case  does  not  rest  on 
that  fact  alone,  but  upon  that  and  others. 
After  a  careful  review  of  the  entire  facts,  tn- 
clndlng  the  nature,  character,  and  extent  of 
the  business  at  that  place  and  the  conditions 
affecting  it,  as  they  appear  In  the  record,  ^e 
think  that  it  clearly  appears  that  the  tax  of 
1100  was  excessive,  nnreaaonable,  and  con- 
fiscatory, and  therefore  invalid. 

[2]  2.  From  what  is  said  above.  It  will  ap- 
pear that  the  present  case  falls  within  the 
ruling  In  Atlantic  Postal  Telegraph-Cable  Co. 
r.  Mayor  and  Aldermen  of  Savannah,  133  Ga. 
66,  65  S.  B.  184,  when  that  case  was  consid- 
ered on  facts  alleged  In  the  petition  and  ad- 
mitted by  demurrer,  rather  than  within  the 
rBling  In  the  same  case  when  it  again  came 
before  this  court  after  a  trial  wherein  the 
plaintiff  failed  to  prove  the  facts  as  alleged, 
except  that  It  operated  at  a  loss  its  office  In 
the  dty  imposing  the  tax.  136  Ga.,  supra. 
All  the  Justices  concur. 


(141  Ga.  7U> 
TIMMONS  T.  BOSTWICK.    (No.  866.) 
(Supreme  Court  of  Georgia.    May  20,  1914.) 

(SyUaiu*  iv  th»  CoMTtJ 

1.  8AI.B8  (I  22*)  —  Offer  to  Sbll  —  Riohi  to 

WlTHORAW. 

Timmons  executed  and  delivered  the  fol- 
lowing paper:  "1  have  this  day  sold  to  W. 
E.  Bostwick  20  b/c.  at  10^  cents  i-ound  f. 
o.  b.  cars  Arlington,  Ga.  Delivery  to  be 
made  as  follows:  5  Sept,  10  in  Oct,  and  5  in 
Nov.,  to  be  in  good  and  merchantable  condi- 
tion." This  was  dated  "7—2—09,"  and  signed  by 
Timmons.  Bostwick  wrote  to  Timmons  a  paper 
in  the  form  of  a  letter,  bearing  the  same  date, 
and  containing  die  following:  "In  consideration 
of  one  dollar  in  hand  paid,  I  beg  to  confirm  hav- 
ing sold  for  your  account  twenty  (20)  bales  of 
cotton  at  10^  cents,  ten  and  one  half  cents, 
per  pound  round  f.  o.  b.  cars  Arlington.  The 
cotton  to  weigh  ten  thousand  pounds,  10,00O#, 
ten  per  cent  more  or  ten  per  cent  less.  De- 
livery to  be  made  as  follows:  5  bales  in  Sep- 
tember, 10  in  October,  and  5  in  November,  the 
year  1909."  This  was  signed  by  Bostwick,  and 
in  the  left-hand  comer  appeared  the  word  "ac- 
cepted," followed  by  the  signature  of  Timmons. 
On  November  12th  thereafter,  Bostwick  wrote 
a  letter  to  Timmons  containing  the  following: 
"I  beg  to  notify  you  that  1  am  now  ready  to 
receive  and  pay  for  the  20  b/c.  at  10^  cents 
per  pound  round  sold  to  me  on  Jnly  2d,  1909,  f. 
o.  b.  cars  Arlington,  Ga.  I  respectfully  ask  that 
yon  deliver  same  between  now  and  the  30th  day 
of  November."  Held:  (a)  It  not  appearing  that 
there  was  any  consideration  for  the  first  paper 
set  out  above,  at  the  time  of  its  execution,  it 
operated  only  as  an  offer  to  sell  on  the  terms 
specified,  and  could  be  withdrawn  before  accept- 
ance, (b)  The  second  paper  aliove  stated  did  not 
purport  to  be  an  acceptance  of  an  offer  to  sell, 
but  contained  a  statement  of  an  entirely  differ- 
ent kind  of  contract,  namely,  that  the  person 
executing  the  second  paper  confirmed  having 
sold,  for  the  account  of  the  other  party,  certain 
cotton  as  therein  stated.  Instead  of  this  paper 
oonstitnting  an  acceptance  of  the  former  offer, 
it  was  itself  accepted  by  the  other  party,  (c) 
The  third  paper  above  set  out  did  not  purport 
to  be  an  acceptance  of  the  terms  of  the  original 
offer,  but  referred  to  cotton  previously  sold 
to  the  alleged  purchaser.  It  was  dated  after 
the  time  for  delivery  of  the  larger  part  of  the 
cotton  would  have  passed,  had  acceptance  been 
made  in  accordance  with  the  terms  of  the  orig- 
inal offer,  at  a  time  when  the  price  of  cotton 
had  advanced  considerably,  and  when  it  may  be 
inferred  from  the  entire  petition,  as  amended, 
that  the  person  making  the  original  offer  had 
withdrawn  from  or  repudiated  it  (d)  The  in- 
strument Involved  in  Terry  v.  International 
Cotton  Co.,  136  Ga.  187,  70  S.  E.  1100,  was 
different  from  that  now  under  consideration. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  K  39-43 ;    Dec.  Dig.  §  22.*] 

2.  FRAtrns,  Statdt*  of  (|  158*)- Eviotncb— 
FETinon— Paboi.  Evioence. 

The  first  two  writings  above  set  out  do  not 
on  their  face  refer  to  each  other  or  show  a 
connection  between  them;  nor  could  it  be 
shown  by  parol  that  the  second  paper  was  in- 
tended as  an  acceptance  of  the  offer  of  sale 
contained  in  the  first 

(a)  The  allegations  of  the  petition  did  not 
show  a  contract  of  bargain  and  sale  between 
the  parties,  made  by  the  first  two  papers,  suf- 
ficient to  meet  the  requirements  of  the  statute 
of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  §§  373-376;  Dec.  Dig.  g 
158.*] 
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3.  Sales  ({  22*)— Contbact— Acceptance  of 
Offer. 

Under  the  facts  stated  in  the  first  head- 
note  above,  an  allegation  that  on  September  4, 
1909,  the  plaintiff  (Bostwick)  offered  to  accept 
and  receive  20  bales  of  cotton,  and  to  pay  for 
them  at  the  rate  of  10^  cents  per  pound,  and 
also  demanded  5  bales  of  cotton  which  he  alleg- 
ed that  the  defendant  (Timmons)  had  sold  to 
him,  to  be  delivered  during  the  month  of  Sep- 
tember, was  not  sufficient  to  show  any  accept- 
ance of  the  offer  in  accordance  with  its  terms. 
There  was  no  offer  to  deliver  the  entire  20 
bales  of  cotton,  or  an;  part  thereof,  on  Septem- 
ber 4th,  and  the  plaintiff  had  no  right  to  de- 
mand a  delivery  at  that  time. 

(a)  The  same  ia  true  of  the  further  allega- 
tion that  on  October  2,  1909,  the  plaintiff  of- 
fered to  accept  and  receive  from  the  defendant 
the  entire  twenty  bales  of  cotton  in  controver- 
sy, at  the  price  stated,  and  that  he  demanded  of 
the  defendant  10  bales,  which  he  alleged  the 
defendant  had  sold  to  him  for  delivery  in  Oc- 
tober. If  the  offer  had  been  accepted  In  ac- 
cordance with  its  terms,  the  defendant  would 
have  had  the  entire  month  of  September  in 
which  to  deliver  5  bales  of  cotton,  the  month 
of  October  in  which  to  deliver  10  bales,  and 
the  month  of  November  in  which  to  deliver  5 
bales. 

(b)  The  petition,  as  amended,  was  demurra- 
ble. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {$  39-43:    Dec.  Dig.  {  22.»] 

Error  from  Superior  Court,  Early  County ; 
W.  C.  Worrlll,  Judge. 

Action  by  W.  E.  Bostwick  against  S.  S. 
Timmons,  for  breach  of  contract.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

W.  E.  Bostwick  brought  suit  against  S. 
S.  Timmons,  to  recover  for  an  alleged  breach 
of  a  contract  by  the  defendant  to  sell  and 
deliver  to  the  plaintiff  20  bales  of  cotton. 
The  contract  was  alleged  to  have  been  made 
by  means  of  the  following  writings: 

"I  have  this  day  sold  to  W.  E.  Bostwick  20 
b/c.  at  10^  cents  round  f.  o.  b.  cars  Arlington, 
Ua.  Delivery  to  be  made  as  follows:  6  Sept., 
10  in  Oct.,  and  5  in  Nov.,  to  be  in  good  and 
merchantable  condition.  [Signed]  S.  S.  Tim- 
mons.   7—2-09." 

"Arlington,  Ga.,  July  2,  1909. 

"Mr.  S.  S.  Timmons,  Arlington,  Ga. — Dear 
Sir:  In  consideration  of  one  dollar  in  hand 
paid,  I  beg  to  confirm  having  sold  for  your 
account  twenty  (20)  bales  of  cotton  at  lOMi 
cts.,  ten  and  one  half  cents.,  per  pound  round 
t.  o.  b.  cars  Arlington.  The  cotton  to  weigh  ten 
thousand  pounds,  10,000#,  ten  per  cent,  more 
or  ten  per  cent.  less.  Delivery  to  be  made  as 
follows:  5  bales  in  September,  10  in  October, 
and  5  in  November,  the  year  1909.  Very  truly 
yours,  W.  B.  Bostwick. 

"Accepted.     S.  S.  Timmons." 

"Arlington,  6a.,  Nov.  12,  1909. 
"S.  S.  Timmons,  Esq.,  Arlington,  Ga.— Dear 
Sir:  I  beg  to  notify  you  that  I  am  now  ready 
to  receive  and  pay  for  the  20  b/c.  at  10^ 
cents  per  pound  round  sold  to  me  on  July  2d, 
1909,  f.  o.  b.  cars  Arlington,  Ga.  I  respect- 
fully ask  that  you  deliver  same  between  now 
and  the  30th  day  of  November.    With  kind  re- 

fards,  I  am  very  truly  jyoura,    [Signed]    W.  E. 
tostwick." 

On  September  SOth  the  price  of  cotton  had 
advanced  to  12^  cents  per  pound,  and  on 


October  3l8t  It  was  worth  14%  cents  per 
pound. 

By  amendment  the  plaintiff  added  snbstan- 
tially  the  following  allegations:  On  Septem- 
ber 4, 1909,  the  plaintiff  offered  to  accept  and 
receive  from  S.  S.  Timmons  the  said  20 
bales  of  cotton  which  Timmons  had  sold  to 
him,  as  alleged  in  the  original  petition,  and 
offered  to  pay  Timmons  10%  cents  per  pound 
round  therefor.  On  September  4,  1909,  the 
plaintiff  demanded  of  Timmons  the  5  bales 
of  cotton  which  the  latter  had  sold  to  blm 
and  had  agreed  to  deliver  to  him  f.  o.  b. 
cars  at  Arlington,  Ga.,  during  the  month  of 
September,  1909;  and  the  plaintiff  offered 
to  receive  the  same  and  pay  Timmons  10V& 
cents  per  pound  round  therefor.  On  October 
2,  1909,  the  plaintiff  again  offered  to  accept 
and  receive  from  Timmons  the  20  bales  of 
cotton  wUch  the  latter  had  sold  to  him,  and 
offered  to  pay  Timmons  10%  cents  per  pound 
round  therefor.  On  October  2d  the  plaintiff 
demanded  of  Timmons  the  10  bales  of  cotton 
which  the  latter  had  sold  to  him  and  had 
agreed  to  deliver  during  the  month  of  Oc- 
tober, and  the  plaintiff  offered  to  receive  the 
same  and  pay  10%  cents  per  pound  round 
therefor. 

The  defendant  demurred  to  the  petition,  on 
the  grounds,  among  others,  that  It  set  forth 
no  cause  of  action;  that  the  contract  set  out 
was  unilateral  and  not  enforceable  against 
the .  defendant,  and  because  It  appeared  on 
the  face  of  the  petition  and  the  acceptance 
thereto  attached  that  the  contract  sought 
to  be  enforced  was  not  evidenced  in  writ- 
ing, as  required  by  the  statute  of  frauds. 
The  demurrer  was  overruled.  A  verdict  was 
rendered  in  favor  of  the  plaintiff.  A  motion 
for  a  new  trial  was  overruled,  and  the  de- 
fendant excepted.  He  also  assigned  error 
on  the  overruling  of  the  demurrer. 

H.  M.  Calhoun,  of  Arlington,  and  L.  M. 
Rambo,  of  Blakely,  for  plaintiff  in  error. 
B.  W.  Fortson,  of  Arlington,  for  defendant 
in  error. 

liUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  court  erred  in  overrul- 
ing the  demurrer  to  the  petition.  As  origi- 
nally filed,  it  relied  upon  three  written  pa- 
pers as  constituting  a  contract  between  the 
plaintiff  and  the  defendant,  by  which  the 
latter  agreed  to  sell  and  the  former  to  buy 
20  bales  of  cotton  deliverable  at  certain 
times.  We  do  not  think  they  constituted  such 
a  contract  The  first  paper  contained  a 
statement  by  the  defendant  that  he  had  sold 
to  the  plaintiff  20  bales  of  cotton  at  10V6 
cents  per  pound,  to  be  delivered  as  stated. 
This  paper  was  signed  alone  by  the  defend- 
ant No  consideration  for  it  is  shown.  It 
therefore  amounted  to  nothing  more  than  an 
offer  by  the  defendant,  which  could  be  with- 
drawn prior  to  acceptance  within  a  reaaon- 
able  time.    The  second  paper  is  relied    on 
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as  constittitliig  an  acceptance  by  the  plaintiff 
of  the  offer  thns  made  by  the  defendant  It 
did  not  purport  to  make  any  such  accept- 
ance ;  nor  did  it  purport  to  refer  to  any  pur- 
chase by  the  plaintiff  from  the  defendant 
On  the  contrary,  it  stated  that,  "in  considera- 
tion of  one  dollar  in  hand  paid,  I  beg  to  con- 
firm having  sold  for  your  account  twenty  (20) 
bales  of  cotton,"  etc  This  was  directed, 
like  a  letter,  to  the  defendant,  and  ended 
with  the  words  "very  truly  yours,"  followed 
by  the  signature  of  the  plaintiff.  Not  the 
most  liberal  construction  could  make  this 
statement  mean  that  the  plaintiff  accepted 
the  antecedent  offer  of  the  defendant  to  sell 
cotton  to  him  at  a  certain  price,  or  that  the 
plaintiff  bound  himself  by  such  a  statement 
to  become  the  purchaser.  It  is  true  that  In 
the  left-hand  comer  of  the  paper  appears 
the  word  "accepted,"  followed  by  the  signa- 
ture of  the  defendant  But  what  did  he  ac- 
cept? Certainly  not  his  own  prior  offer  to 
sell  cotton  to  the  plaintiff.  It  could  only 
mean  that  he  accepted  a  sale  which  the 
plaintiff  represented  that  he  bad  made  of 
20  bales  of  cotton  on  account  of  the  defend- 
ant, deliverable  as  stated  in  that  paper.  The 
second  paper  is  a  somewhat  unique  instru- 
ment Why  the  plaintiff  should  recite  the  re- 
ceipt of  $1  as  a  consideration  for  confirm- 
ing having  sold  20  bales  of  cotton  for  the 
account  of  the  defendant  is  not  easily  to  be 
perceived.  This  paper  makes  no  reference 
whatever  to  the  former  one,  does  not  pur- 
port to  accept  any  proposition  or  agreement 
made  in  It,  or  contain  the  slightest  intima- 
tion that  the  plaintiff  agreed  to  buy  cotton 
from  the  defendant 

The  third  paper  relied  on  by  the  plaintiff 
was  a  letter  from  him  to  the  defendant  dated 
November  12th,  In  which  the  plaintiff  stated: 

"I  beg  to  notify  you  that  I  am  now  ready  to 
receive  and  pay  for  the  20  b/c.  at  10%  cents 
per  pound  round  sold  to  me  on  July  2,  1909,  f. 
o.  b.  cars  Arlington,  Ga.  I  respectfully  ask 
tbat  you  deliver  same  betwen  now  and  the 
30th  of  November." 

This  letter  does  not  purport  to  be  an  ac- 
ceptance of  the  proposition  originally  made 
by  the  defendant  and  could  not  have  been  an 
acceptance  of  such  proposition  in  accordance 
with  Its  terms.  The  defendant's  agreement 
was  to  sell  cotton,  to  be  delivered  five  bales 
In  September,  ten  in  October,  and  five  In 
November.  The  time  for  the  delivery  of  the 
first  two  Installments  was  past,  and  only  five 
bales  would  have  remained  to  be  delivered.  If 
the  contract,  as  originally  proposed,  had 
been  accepted  and  carried  out  The  petition 
alleges  that  on  September  30th  the  price  of 
cotton  was  12%  cents  per  pound,  and  on 
October  30th  It  was  14^  cents  per  pound. 
The  plaintiff  could  hardly  expect  to  fall  to 
close  the  contract  until  after  the  time  for  the 
delivery  of  most  of  the  cotton  had  passed,  In 
accordance  with  the  proposal,  and  sifter  the 
price  had  advanced  3%  cents  per  pound,  and 
after  the  defendant  (as  indicated  by  the  peti- 
tion as  amended)  had  withdrawn  from  or  re- 


pudiated the  agreement,  and  then  close  the 
contract  by  such  a  letter.  Moreover,  the 
language  employed  Is  not  that  of  a  direct  ac- 
ceptance, but  of  a  notification  tbat  he  is 
ready  to  receive  at  that  time  cotton  purport- 
ing to  have  been  previously  sold  to  him.  The 
decision  In  Terry  v.  International  Cotton  Co., 
136  Ga.  187,  70  S.  B.  1100,  does  not  apply  to 
the  present  case.  While  the  paper  there  In- 
volved began  with  the  same  formula  as  to 
confirming  "having  sold  for  your  account" 
certain  cotton  on  specified  terms,  it  further 
stated: 

"This  cotton  is  to  be  delivered  by  yon,  and 
accepted  by  us  in  any  warehouse  in  Shellman, 
Ga.,  during  the  month  of  October,  1909." 

It  was  signed  by  the  person  claiming  to  be 
the  purchaser,  followed  by  the  word  "accept- 
ed" and  the  signature  of  the  person  claimed 
to  be  the  seller.  It  was  held  that  while  the 
expression,  "sold  for  your  account"  standing 
alone,  might  not  indicate  a  contract  of  sale 
by  one  of  the  parties  to  the  other,  yet  that 
taken  as  a  whole,  the  writing  had  that  effect 
The  paper  claimed  in  the  present  case  to  have 
operated  as  an  acceptance  by  the  plaintiff  of 
the  proposition  of  sale,  or  as  a  contract  of 
sale,  contained  no  such  words  as  those  quot- 
ed above,  showing  an  agreement  by  one  of  the 
parties  to  deliver  cotton  to  the  other,  and  by 
the  latter  to  accept  it  It  contained  only  the 
words  which  were  declared.  In  the  case  dted, 
not  to  indicate  a  contract  of  sale  by  one  o£ 
the  parties  to  the  other. 

We  think  It  Is  clear  that  these  papers  do 
not  on  their  face  show  a  contract  of  the  char- 
acter claimed  by  the  plaintiff.  Taking  the 
pleadings  most  stron^y  against  the  pleader, 
the  added  statement  of  the  plaintiff's  readi- 
ness and  willingness  to  receive  the  cotton  and 
offer  to  pay  for  it  does  not  set  out  a  distinct 
acceptance,  aside  from  the  allegations  consid- 
ered, or,  if  so,  show  tbat  it  occurred  before 
the  defendant  withdrew  his  offer. 

[2]  2.  The  demurrer  raised  the  point  tbat 
the  contract  was  one  which  the  statute  of 
frauds  required  to  be  In  writing  (Civil  Code 
1910,  {  3222,  par.  7);  that  the  writings  on 
their  face  did  not  show  a  contract  of  sale 
from  the  defendant  to  the  plaintiff ;  and  that 
thia  could  not  be  cured  by  parol  testimony, 
or  by  allegations  dependent  on  parol  testi- 
mony for  support  In  Smith  v.  Jones,  66  Oa. 
338,  342,  42  Am.  Rep.  72,  74,  it  was  held  that 
contracts  within  the  statute  of  frauds  must 
be  In  writing,  signed  by  the  party  to  be 
charged,  or  some  one  authorized  by  him  to 
sign,  and  must  contain  a  statement  of  the 
agreement  sought  to  be  enforced.  It  was 
further  held  that  a  letter  referring  generally 
to  some  contract  as  existing,  without  stating 
any  of  its  terms  or  otherwise  identifying  It, 
was  not  sufficient  to  bind  the  writer  to  a  con- 
tract, the  terms  of  which  must  be  supplied 
by  parol.  In  the  opinion  Jackson,  C.  J.,  said: 
"There  is  therefore  nothing  in  writing  signed 
by  her  which  complies  with  the  statute  so  as 
to  bind  her;  and  taking  the  two  papers  together, 
unless  the  parol  testimony  be  let  in  to  coanect 
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tbem  and  show  that  the  letter  referred  to  the 
receipt,  there  is  nothing  signed  by  her  to  bind 
her  to  the  contract  set  oot  in  the  receipt.  If 
the  parol  testimony  could  ahow  that,  away 
would  go  the  statute,  and  it  had  aa  well  be  ad- 
mitted to  ahow  the  whole  contract  And  such 
we  nnderstand  to  be  the  full  current  of  author- 
ity, whether  cited  by  the  one  or  the  other,  aide 
here.  Browne  on  Stat,  of  Frauds,  {  344  et  seq., 
and  cases  cited.  The  rule  should  not  be  relax- 
ed now,  when  the  floodgates  ^re  open  wide  as 
to  the  competency  of  witnesses,  and  the  only 
breakwater  left  is  the  requisition  to  put  this 
class  of  contract,  aad  others  of  aimilar  charac- 
ter, in  writing." 

In  North  &  Co.  ▼.  Mendel,  73  Ga.  400,  404. 
S4  Am.  Hep.  879.  881,  Hall,  J.,  said: 

"If,  however,  it  be  necessary  to  adduce  parol 
evidence,  in  order  to  connect  a  signed  paper 
with  others  unsigned,  by  reason  of  the  absence 
of  any  internal  evidence  in  the  signed  paper  to 
show  a  reference  to,  or  connection  with,  the 
unaigned  papers,  then  the  several  papers  tak- 
en together  do  not  constitute  a  memorandum 
in  writing  of  the  bargain,  so  aa  to  satisfy  the 
statute." 

While  it  was  intimated  that  separate  pa- 
pers might  contain  internal  evidence  conneol- 
Ing  tbem,  without  an  express  reference  of  one 
to  the  other,  the  statement  of  Jackson,  O.  J., 
above  quoted,  as  to  not  relaxing  the  mle,  was 
approved.  See,  also,  Lester  v.  Heidt,  86  Oa. 
226,  12  S.  E.  214.  10  L.  R.  A.  108;  Douglass 
V.  Bunn,  110  Oa.  159,  35  S.  B.  339;  Boram 
V.  Swift  &  Ck>.,  125  Ga.  198,  63  S.  E.  608; 
Oglesby  Grocery  Go.  v.  Williams  Mfg.  Co., 
112  Ga.  359,  37  S.  B.  372;  Halsell  r.  Renfrew, 
14  OKI.  674,  78  Irac.  118,  2  Ann.  Gas.  286,  293, 
and  note. 

We  need  not  discuss  to  what  extent  a  ref- 
erence to  the  subject-matter  in  hand,  or  to 
other  papers  or  their  contents,  may  be  suffi- 
cient to  show  a  connection  between  several 
papers  which  are  claimed  to  constitute  one 
contract,  nor  the  rule  that  ambiguities  may 
be  explained  by  parol.  Perhaps  the  most 
liberal  view  on  that  subject  will  be  found  in 
Beckwlth  v.  Talbot,  95  U.  S.  289,  24  L.  Ed. 
496 ;  White  v.  Breen,  106  Ala.  159,  19  South. 
59,  32  L.  R.  A.  127.  While  these  and  similar 
cases  announced  somewhat  broadly  the  rule 
of  showing  surrounding  circumstances  In  con- 
nection vrith  a  contract  contained  in  several 
papers,  yet  none  of  them  which  have  come  to 
our  attention  hold  that  a  paper  signed  by  the 
two  contracting  parties  showing  no  connec- 
tion with  any  other  paper,  and  purporting  on 
Its  face  to  declare  one  kind  of  contract,  can 
be  so  connected  by  parol  with  another  paper, 
previously  signed  by  only  one  of  the  parties, 
as  to  Ingraft  upon  the  second  paper  a  con- 
tract entirely  different  from  that  which  it  ex- 
presses. An  examination  of  the  cases  dted 
and  those  similar  to  them  will  show  that  It 
was  considered  that,  under  their  peculiar 
facts,  there  was  something  sufficient  to  show 
a  connection  between  the  various  papers  in- 
volved. The  third  paper  in  the  present  case 
has  already  been  discussed. 

[3]  3.  By  amendment  the  plaintiff  sought 
to  cure  the  difficulties  above  indicated.    He 


alleged  that  <mi  September  4.  1909,  he  offered 
to  accept  and  receive  the  20  bales  of  cotton, 
and  to  pay  for  them  at  the  rate  of  lOH  cents 
per  pound,  and  also  demanded  5  bales  of  cot- 
ton which  he  alleged  that  the  defendant  bad 
sold  to  him,  to  be  delivered  during  the  month 
of  September.  The  difficulty  about  these  alle- 
gations, as  an  effort  to  complete  the  former 
Imperfect  contract,  is  that  according  to  the 
terms  of  the  original  aSei,  if  accepted,  the 
plaintiff  had  no  right  to  call  for  20  bales  of 
cotton  on  September  4th,  nor  even  to  call  fOr 
6  bales.  The  offer  contemplated  the  delivery 
of  5  bales  in  the  month  of  September.  Had 
it  been  accepted,  the  defendant  would  have 
had  that  entire  month  to  make  the  delivery; 
and  the  plaintiff  can  hardly  claim  to  have 
made  a  valid  acceptance  of  a  proposition  by 
making  a  demand  or  offer  which  was  not  in 
accordance  with  it 

Again  the  plaintiff  alleged  in  his  amend- 
ment that  on  October  2, 1909,  he  again  offered 
to  accept  and  receive  from  the  defendant  the 
20  bales  ■  of  cotton,  which  he  alleged  that  the 
defendant  had  sold  to  him,  as  set  out  in  the 
original  petition,  offering  to  pay  for  the  cot- 
ton at  the  rate  of  10^  cents  per  poand,  and 
also  that  he  demanded  of  the  defendant  the 
10  bales  of  cotton,  which  he  alleged  that  the 
defendant  had  sold  to  him  tor  delivery  In 
October.  What  has  been  said  above  applies 
equally  to  these  allegations.  Indeed,  the 
plaintiff  does  not  distinctly  set  them  out  as 
being  acceptances  of  the  contract,  but  rather 
as  offers  or  demands  in  compliance  with  what 
he  claims  to  have  been  the  contract  previous- 
ly made.  The  foregoing  discussion  renders  it 
unnecessary  to  consider  the  qnestion  of  a 
parol  acceptance  of  a  written  proposition. 

The  petition  as  amended  did  not  set  out  a 
cause  of  action  against  the  defendant  or  state 
a  contract  which  was  enforceable  under  the 
statute  of  frauds.  Accordingly  it  should  have 
been  dismissed  on  demurrer. 

Judgment  reversed.  All  the  Justices  con- 
cur, 

"""""  (141  Oa.  681) 

HOWI/AND  V.  DONEHOO  et  aL  (No.  369.) 
(Supreme  Court  of  Georgia,     May  19,   1914.) 

(ByUahut  hy  the  Court.) 

1.   MORTOAOES    (§1   490,   512*)— FOBKOIX>BUBe— 

Levy  or  ExEctrrioN— Excessivknkss  —  Va- 

UDiTT  OF  Sale. 

An  execution  issued  upon  a  Judgment  of 
foreclosure  of  a  mortgage  on  land,  which  is 
described  in  the  mortgage.  Judgment,  and  ex- 
ecution as  one  entire  tract,  may  be  levied  on 
the  entire  tract,  and  the  levy  will  not  be  ex- 
cessive, although  the  value  of  the  land  may  be 
much  greater  than  the  amount  sufficient  to  sat- 
isfy the  execution.  Nor  will  a  sherifiTs  sale  of 
the  entire  tract,  made  in  pursuance  of  such  a 
levy,  be  void  merely  because  the  tract  was  ca- 
pable of  subdivision  so  that  by  a  sale  of  a  less 
quantity  than  the  whole  a  sum  would  be  realis- 
ed sufficient  to  discharge  the  fi.  fa. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  f|  1478-1485,  1515;  Dec.  Dig.  {} 
499,  512.»] 
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2.  EXECTTTXON  (II  16T,  250*)— Sale— Validitt 

— CONSIDEKATION— AmDAVlT     OF     IVLEQAt,- 
ITT. 

Under  the  facts  of  this  case,  the  sheriffs 
sale  iras  not  void,  either  because  of  inadequacy 
of  consideration,  or  for  the  reason  that  a  valid 
affidavit  of  illegality  by  the  defendant  in  fi.  fa. 
was  delivered  to  the  sheriff  prior  to  the  sole. 
[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Die.  II  488,  489,  703-70T.  789 ;  Dec.  Dig. 
Si  167.  250.»] 

Error  from  Superior  CJourt,  Floyd  County; 
J.  M.  Hunt,  Judge. 

Action  by  Mrs.  M.  B.  Howland  against  W. 
G.  Donehoo  and  others.  Judgment  for  de- 
fendants, and  plalntUT  brings  error.  Af- 
firmed. 

Mrs.  Medora  B.  Howland  gave  the  Ex- 
change Bank  of  Rome  two  mortgages  on  a 
parcel  of  land  situated  in  the  city  of  Rome 
and  known  as  the  "Toll  House  and  Lot,"  de- 
scribed by  metes  and  bounds,  to  secure,  re- 
spectively, two  debts  owing  by  her  to  the 
bank,  one  for  $1,000  principal  and  Interest, 
and  the  other  for  |500  principal  and  interest 
Both  mortgages  were  duly  foreclosed  and  ex- 
ecutions Issued  thereon  in  which  the  proper- 
ty ordered  to  be  sold  was  described  in  the 
same  way  as  set  forth  In  the  mortgages. 
The  execution  for  $1,000  principal  and  |88.- 
55  Interest,  together  with  cost,  was  levied  on 
the  mortgaged  property,  which  was  described 
in  the  entry  of  levy  in  the  same  manner  as 
In  the  mortgage  and  the  execution;  and  it 
was  advertised  for  sale  as  one  parcel  of  land 
with  the  same  description  contained  in  the 
mortgage  execution  and  levy.  An  attorney 
at  law  for  the  mortgagor  prepared  what  pur- 
ported to  be  an  affidavit  of  Illegality,  In  order 
to  stop  the  sale  of  the  property  under  the 
mortgage  execution,  on  the  grounds:  (a) 
That  the  mortgagor  had  never  been  served 
with  a  copy  of  the  petition  and  rule  nisi  in 
the  foreclosure  proceeding,  that  she  did  not 
appear  and  plead  therein  nor  waive  service 
in  any  way,  that  she  was  not  within  the  Ju- 
risdiction of  the  court  at  the  time  the  entry 
of  service  was  made,  and  had  no  knowledge 
of  the  proceeding  until  after  the  levy;  and 
<b)  that  the  return  of  service  by  the  deputy 
sheriff,  to  the  effect  that  he  had  served  her 
personally  with  a  copy  of  the  foreclosure 
proceeding  on  a  given  date,  was  untrue  and 
that  she  traversed  such  return  as  entered. 
This  affidavit  began  as  follows:  "Georgia, 
Floyd  county :  In  person  before  me  came  the 
defendant  In  the  above-stated  case,  who  be- 
ing duly  sworn  says  under  oath,"  etc.  And  it 
concluded  with  these  words :  "Sworn  to  and 
subscribed  before  me,  October  1,  1912.  Mrs. 
M.  E.  Howland.  Witness.  A.  S.  West  N. 
P.  Floyd  Co.,  Ga."  This  paper  was  handed, 
on  the  afternoon  prior  to  the  day  of  sale,  by 
the  attorney  for  the  mortgagor  to  a  lady  who 
was  alleged  to  have  charge  of  the  affairs  In 
the  office  of  the  sheriff  of  Floyd  county,  with 
the  statement  by  the  attorney  to  her,  "Here 
i.s  an  affidavit  of  illegality  to  stop  the  sale 


of  the  Howland  property."  The  paper  was 
delivered  to  the  sheriff,  by  the  lady  referred 
to,  some  time  prior  to  the  sale  of  the  prop- 
erty. On  the  day  the  sale  was  advertised  to 
take  place,  the  sheriff  "called  up  the  attor- 
ney of  plaintiff  in  fi.  fa.,  and  they  together 
called  over  the  telephone*  A,  S.  West,  who 
had  witnessed  the  said  signature  of  Mrs.  M. 
E.  Howland  as  aforesaid,  and  West  said  to 
them  that  he  had  merely  witnessed  the  pa- 
per, and  that  it  was  not  sworn  to  before 
him."  Neither  the  sheriff  nor  the  attorney 
for  the  plaintiff  In  fl.  fa.  notified  the  mort- 
gagor or  her  attorney  that  they  had  receiv- 
ed this  Information  from  West,  or  "that  they 
would  sell  said  property,  or  that  they  would 
not  recognize  the  validity  of  said  affidavit  of 
illegality,  or  the  legal  sufficiency  thereof." 
The  property  was  sold  as  advertised  by  the 
sheriff,  and  brought  the  sum  of  $1,910,  R.  L. 
Morris  being  the  purchaser,  and  the  sheriff 
conveyed  the  property  to  him  in  pursuance 
of  the  sale.  Subsequently  the  mortgagor 
brought  an  equitable  petition  against  Morris 
and  the  sheriff,  in  which  she  alleged  In  sub- 
stance the  foregoing  facts,  and  further : 

"That  said  property  levied  on  was  and  is 
of  the  value  of  $8,000,  that  the  same  is  com- 
posed of  a  number  of  separate  and  distinct 
lots,  and  that  the  same  can  be  easily  divided 
into  four  lota  worth  approximately  $2,000  each." 
Also,  "that  said  affidavit  of  illegality  was  prop- 
erly witnessed  and  properly  executed,  and  that 
when  same  was  filed  by  your  petitioner's  at- 
torney that  both  she  and  her  attorney  never 
questioned  the  fact  but  that  it  would  stop  the 
sale  of  said  property,  and  for  this  reason  tailed 
to  appear  at  the  sale  of  said  property  or  to 
be  there,  and  as  a  result  of  their  absence  said 
property  was  sold  at  a  irroBsly  inadequate  price, 
to  wit,  the  sum  of  $1,010,  to  R.  L.  Morris  of 
Rome,  Georgia."  And  that  "petitioner  says 
that  said  action  of  the  attorney  for  plaintiff  in 
fi.  fa.,  and  said  sheriff,  in  calling  np  said  wit- 
ness, A.  S.  West,  and  m  keeping  their  informa- 
tion, and  their  further  action  in  failing  and 
refusing  to  notify  either  your  i)etitioner  or  her 
counsel  that  said  affidavit  of  illegality  would 
not  be  accepted,  and  that  said  sale  would  be 
held  on  said  first  Tuesday  in  October,  amounted 
to  fraud.  Petitioner  further  shows  that  said 
levy  was  grossly  excessive,  and  that  a  \e\-y 
on  one  of  the  lots  constituting  said  property 
described  in  said  mort!;age  and  levied  on  as 
aforesaid  would  have  been  sufBcient  to  have 
brought  the  amount  of  said  mortgage  fi.  fa.; 
that  said  property  was  made  up  of  four  sep- 
arate and  distinct  lots,  either  one  of  which  wn.s 
worth  more  than  the  sum  of  said  mortgage  fi. 
fa.,  princiiial,  interest,  and  cost;  and  that  said 
levy  on  said  property  to  satisfy  said  mortgage 
fi.  fa.  was  grossly  excessive  and  amounted  to 
fraud.  Petitioner  shows  that  on  account  of 
said  fraud,  misrepresentation,  irregularity,  er- 
ror, omission  and  misapprehension  of  your  pe- 
titioner and  her  attorney  as  to  the  time  of 
sale,  the  said  excessive  levy  as  aforesaid,  and 
the  grossly  inadequate  price  for  which  said 
property  was  bid  in  as  aforesaid,  constitutes 
such  fraud  and  that  said  deed  [from  the  sher- 
iff to  Morris]  should  be  set  aside." 

The  prayer  in  the  petition  as  amended  was 
as  follows : 

"Wherefore  petitioner  prays  that  said  dped 
be  canceled  of  record,  and  said  sale  be  set  aside 
and  declared  null,  void,  and  of  no  effect,  and 


*For  otber  cases  see  same  topic  and  ssctlon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  ladexen 
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that  petitioner  be  placed  in  foil  possession  of 
said  premises." 

Process  waa  prayed  against  Morris  and 
the  sherliT.  Each  of  the  defendants  demur- 
red to  the  petition.  The  demurrers  were  sus- 
tained, and  the  petitioner  excepted. 

C.  I.  Carey,  Dehny  &  Wright,  and  Graham 
Wright,  all  of  Rome,  for  plaintiff  In  error. 
Maddox  &  Doyal  and  Harris  &  Harris,  all 
of  Rome,  for  defendants  tn  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  In  their  brief  filed  in  this  court 
counsel  for  plaintiff  in  error  say: 

"The  petition  alleged,  as  grounds  for  setting 
aside  this  deed  and  sale:  (1)  Ttiat  the  levy 
was  ezcessiTe;  (2)  that  the  price  was  gross- 
ly inadequate;  and  (3)  that  the  defendant  in 
n.  fa.,  before  the  sale  of  said  property,  filed 
with  the  sheriff's  office  an  affidavit  of  illegality, 
which  was  accepted  by  the  sheriff's  office  and 
thereupon  the  defendant  in  fi.  fa.,  naturally  sup- 
posing that  the  said  sale  would  be  postponed 
until  a  hearing  could  be  had  upon  this  affida- 
vit, went  away  from  the  place  of  sale,  and  that 
later  the  attorney  for  the  Exchange  Bank,  with- 
out the  knowledge  of  Mrs.  Howland  or  her  at- 
torney, conferred  with  the  sheriff,  and  they 
thereupon  made  certain  private  investigations, 
and  finally  set  aside  the  illegality  and  sold  the 
property  without  notifying  or  attempting  to  no- 
tify either  Mrs.   Howland  or  her  attorney." 

We  will  deal  with  the  points  Insisted  on  In 
the  brief  In  the  order  there  stated. 

[1]  1.  Was  the  levy  excessive?  Ciounsel 
contend  In  their  brief  that  the  mortgaged 
property  was  susceptible  of  subdivision,  so 
as  to  sell  a  less  quantity  than  the  whole, 
and  tiiereby  raise  a  sum  sufficient  to  satisfy 
the  mortgage  fl.  fa.;  and  therefore  that  the 
sale  of  the  entire  property  was  not  lawful 
and  should  be  set  aside.  We  will  consider 
these  two  points  in  this  division  of  the  opin- 
ion. In  VIcbers  v.  Hawltlns,  111  Ga.  119, 
120,  :t6  S.  E.  463,  464,  It  was  said: 

"That  an  execution  in  rem  against  certain 
specific  property  may  properly  be  levied  upon 
that  property,  and  that  the  levy  will  not  be 
void  for  excessiveness  though  the  value  of 
the  property  be  far  greater  than  the  amount  of 
the  execution.  We  therefore  think  that,  where 
a  tax  execution  is  issued  against  a  particular 
lot  of  land,  commanding  the  levying  officer  to 
levy  upon  and  sell  that  lot,  a  levy  of  the  execu- 
tion upon  the  entire  lot  is  not  excessive." 

This  ruling  was  followed  in  Wilkinson  t. 
Holton,  119  Ga.  657(3),  558,  46  S.  E.  620, 
where  a  security  deed  had  been  given  by 
the  debtor  to  his  creditor  and  Judgment  ob- 
tained for  the  indebtedness,  and  an  execu- 
tion Issued  thereon  had  been  levied  on  the 
entire  land  conveyed  In  the  deed.  In  the 
case  last  cited  it  was  said  that: 

"Where  the  property  is  easily  susceptible  of 
division,  it  would  be  the  duty  of  the  sheriff  to 
expose  it  for  sale  in  parcels,  in  such  a  way  as 
to  discbarge  the  amount  due  on  the  executions 
with  as  little  loss  to  the  plaintiff  in  the  pres- 
ent action  as  possible." 

It  will,  however,  clearly  appear  from  an 
examination  of  that  case  that  what  was  said 
in  respect  of  the  sale,  in  parcels,  of  property 
levied  on  under  the  execution  there  Involved, 
where  it  is  susceptible  of  subdivision,  was. 


purely  obiter.  See,  also,  Cooney  v.  City  of 
AUanta,  136  Ga.  118(3),  120,  70  S.  E.  950, 
where  the  fl.  fa.,  apparently  directed  the 
marshal  to  sell  so  much  of  the  property  de- 
scribed as  might  be  necessary  to  make  the 
amount  of  an  assessment  for  a  local  Improve- 
ment, and  the  marshal.  In  his  answer  to  a 
petition  for  injunction,  disclaimed  any  in- 
tention to  sell  In  bulk  rather  than  in  parcels. 
Without  discussing  what  may  be  the  rule  in 
cases  of  executions  in  rem  for  taxes  or  for 
assessments  for  local  improvements,  we  know 
of  no  case,  where  the  question  was  in  Issue, 
holding  that  where  a  mortgage  execution 
has  been  levied  on  the  entire  property  de- 
scribed In  the  mortgage  Judgment  of  fore- 
closure, and  execution,  it  must  be  sold  in 
parcels  when  susceptible  of  subdivision.  In 
the  other  cases  dted  by  counsel  for  plain- 
tiff in  error,  the  executions  there  involved 
were  not  against  specific  property,  but  were 
against  the  defendants  generally.  In  Reeves 
V.  BoUes,  95  Ga.  402,  -22  S.  E.  626,  a  borrower 
of  money  secured  tlie  same  by  a  deed  to  a 
large  tract  of  land  to  the  lender.  Judgment 
was  obtained  for  the  money  loaned,  and  ex- 
ecution was  levied  upon  the  entire  tract  of 
land.  The  defendant  in  fi.  fa.,  and  certain 
persons  as  his  Judgment  creditors,  filed  an 
equitable  petition  to  enjoin  the  sale,  and 
prayed  that  the  land  be  surveyed,  platted, 
and  sold  in  separate  parcels.  The  petition- 
ers alleged  that,  if  the  land  should  be  sold  in 
one  entire  tract,  it  would  bring  a  much  less 
sum  that  if  the  same  were  sold  in  parcels, 
and  would  therefore  be  sacrificed  unless  tbe 
defendants  were  enjoined  from  making  the 
sale  as  advertised;  that  Is,  to  be  sold  In 
gross.  The  trial  Judge  refused  to  grant  the 
injunction,  and  upon  a  writ  of  error  to  this 
court  his  Judgment  was  affirmed.  There  was 
a  confiict  in  the  evidence  submitted,  as  to 
whether  or  not  the  land  would  sell  to  better 
advantage  If  divided  up  into  parcels  than 
It  would  if  sold  as  one  entire  tract  In  the 
opinion,  pronounced  by  Mr.  Justice  Samuel 
Lumpkin  in  behalf  of  the  court,  it  was  said: 

"This  [conflict  In  the  evidence]  of  itself  would 
be  a  sufficient  reason  for  declining  to  interfere 
with  the  discretion  of  the  trial  judge  in  re- 
fusing by  injunction  to  arrest  the  progress  of 
the  defendant's  execution." 

The  decision,  however,  was  not  left  to 
stand  on  this  ground  alone,  for  it  was  said: 

"Granting,  however,  for  the  sake  of  the  ar- 
gument, that  a  larger  amount  would  be  realiz- 
ed by  selling  the  plaintiff's  land  in  separate 
tracts,  we  are  still  of  the  opinion  that  the 
judge  was  right  in  denying  the  injunction.  It 
may  be  wiUiin  the  power  of  the  court  of  equity, 
in  some  cases,  to  decree  that  the  property  of  a 
debtor  shall  be  sold  in  parcels,  and  not  as  a 
whole,  where  it  manifestly  appears  that  gross 
injustice  would  result  if  the  latter  course  were 
pursued.  We  are  entirely  satisfied,  however, 
that  the  case  in  hand  is  not  one  of  this  kind. 
The  plaintiff,  Reeves,  borrowed  money,  gave 
his  note  for  the  same,  and  for  the  purpose  of 
securing  its  repayment  executed  a  deed  con- 
veying the  entire  body  of  land  now  in  controver- 
sy. This  gave  to  the  lender  an  absolute  legal 
right  to  enforce  the  collection  of  any  Judgment 
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he  might  obtain  upon  the  note  bT  a  aal6  of  the 
land  as  one  entire  tract  •  *  •  The  land  in 
its  entirety  being  specifically  pledged  for  the 
payment  of  the  debt,  it  must  inevitably  have 
l>een  within  the  contemplation  of  the  parties 
that,  if  it  should  become  necessary  to  enforce 
payment  by  resort  to  legal  proceedings,  the 
land  would  be  subject  to  sale  as  a  whole  just  as 
it  was  conveyed.  It  ia  not  denied  that  the 
plaintiff  in  execution  has  a  perfect  legal  right 
to  have  all  the  land  sold  to  satisfy  his  judgment; 
and  to  have  granted  the  injunction  sought  would 
necessarily  have  been  to  interfere,  to  some  ex- 
tent, with  the  exercise  of  this  right" 

A  Judgment  of  foreclosure  of  a  mortgage 
on  realty  is  In  the  nature  of  a  Judgment  in 
rem: 

"It  is  a  judgment  to  enforce  a  specific  lien, 
created  b^  agreement  of  the  parties.  It  is  not 
alone  a  judgment  as  to  the  amount  due  on 
the  mortgage,  but  it  is  also  a  judgment  that  the 
property  mortgaged  shall  be  sold  to  pay  the 
sum  adjudged  to  be  due.  •  •  •  In  pursu- 
ance of  the  judgment,  the  process  issues,  com- 
manding the  officer  to  levy  upon  and  sell  the 
property,  naming  it  specifically.  •  •  • 
What  right  of  judgment  or  discretion  has  he? 
His  duty  is  to  levy  the  process,  and  the  process 
commands  him  to  levy  upon  and  sell  the  prop- 
erty, designating  it  by  full  description.  He  is 
not  directed  to  raise  money,  as  in  case  of  a 
general  judgment,  out  of  the  property  of  the 
defendant  but  to  raise  it  out  of  the  property 
named."  Wallace  v.  Holly,  13  Qa.  389,  393, 
394  (58  Am.  Dec.  518). 

That  It  Is  not  tlie  duty  of  an  officer  making 
a  sale  of  land  In  pursuance  of  a  mortgage 
foreclosure  to  divide  the  land  into  parcels  in 
making  the  sale,  where  the  land  is  described 
in  the  mortgage  and  Judgment  of  foreclosure 
as  a  single  tract,  see  Patton  v.  Smith,  113 
111.  499;  Shannon  v.  Hay,  106  Ind.  589,  7 
N.  E.  378;  Genda  Springs  Town  &  Water 
Co.  V.  Lombard,  67  Kan.  625,  47  Pac.  532; 
Cochran  v.  Goodell,  131  Mass.  464. 

In  the  case  at  bar  the  property,  as  appears 
from  the  petition,  was  described  in  the  mort- 
gage, the  Judgment  of  foreclosure,  the  execu- 
tion, the  entry  of  levy,  and  the  sheriff's  ad- 
vertisement of  sale,  as  "all  that  tract  or  par- 
cel of  land  situated,  lying,  and  being  In  a 
part  of  the  strip  of  land  lying  on  the  south 
bank  of  the  Etowah  river  in  the  Fifth  ward 
of  the  dty  of  Rome,  Floyd  county,  Ga., 
known  as  the  Toll  House  and  Lot' " ;  the 
tract  being  further  described  by  boundaries 
and  distances.  We  are  clear  from  what  has 
been  said  that  the  levy  was  not  excessive 
nor  the  sale  void  because  the  property  was 
not  subdivided  and  sold  in  parcels. 

[2]  2.  We  are  equally  convinced  that  the 
sale  was  not  void  on  account  of  inadequacy 
of  price.  Inadequacy  of  consideration,  even 
if  it  be  gross,  is  not  per  se  suflldent  cause 
to  set  aside  a  sheriff's  sale,  though  it  may 
be  a  strong  circumstance  to  show  fraud. 
Parker  v.  Glenn,  72  Ga.  637;  Civil  Code,  | 
4129. 

"While  inadeqnacy  of  price  at  a  sheriff's 
■ale  will  not,  of  itself,  be  a  sufficient  ground  to 
set  aside  the  sale,  yet  when  it  is  grossly  inade- 
quate and  is  connected  with  fraud,  mistake, 
mlsapprebenaion,  aurprise,  or  other  circumstanc- 
es which  tend  to  bring  about  such  inadequacy, 
to    the   injury   of  parties  interested,   the  sale 


will  be  set  aside  by  a  court  of  equi^."  Smith 
V.  Georgia  Loan  &  Truat  Co.,  114  Qa.  188,  39 
S.  R  846. 

If  the  price  were  grossly  Inadequate  in  the 
present  case,  there  were  no  circumstances 
connecting  it  with  any  fraud,  mistake,  mis- 
apprehension, or  surprise,  bringing  about 
such  Inadequacy,  as  to  authorize  the  setting 
aside  of  the  sale.  As  already  shown,  the 
levy  upon  and  the  sale  of  the  entire  tract 
were  lawful,  and,  as  will  later  be  made  to 
appear,  the  other  circumstances  relied  upon 
to  indicate  fraud  were  not  sufficient  for  that 
purpose. 

"This  court,  in  [Brooks  v.  Rooney]  11  Ga. 
427  [56  Am.  Dec.  4301,  adopts  the  rule  in 
[Wheaton  v.  Sexton's  Lessee]  4  Wheat.  503 
[4  L.  Ed.  626],  and  makes  the  purchaser  bound 
to  look  to  the  judgment  the  levy,  and  deed,  and 
at  sheriff's  sales  requiring  him  to  notice  only 
these.  Caveat  emptor  is  not  to  be  applied  to 
him  in  any  other  conduct  of  the  officer  or  other 
authority  to  sell  and  convey."  Overby  v.  Hart, 
68  Ga.  493,  496;  Parker  v.  Glenn,  72  Ga.  637 
(2a). 

In  Wilson  V.  Boyd,  84  Ga.  34,  10  S.  E.  499, 
it  was  said  that,  if  the  sheriff  sold  lawfully, 
It  could  not  be  a  fraud  for  the  purchaser  to 
buy,  although  be  paid  a  small  price. 

"If  he  was  the  highest  and  best  bidder  at  a 
fair  and  lawful  sale,  he  was  entitled  to  the 
benefit  of  his  purchase,  no  matter  how  little  it 
cost  him." 

In  Boyd  V.  Wilson,  86  Oa.  379,  12  S.  B. 
744,  13  S.  B.  428,  It  was  held: 

"A  purchaser  at  a  tax  sale  duly  made  under 
a  legal  levy,  who  is  neither  implicated  in  nor 
aware  of  any  fraud  contemplated  by  the  selling 
officer,  is  not  affected  thereby." 

In  the  instant  case  there  was  nothing 
tending  to  show  that  Morris,  the  purchaser 
of  the  property  at  the  sheriff's  sale,  had  any 
knowledge  or  notice  of  any  irregularity  or 
fault  on  the  part  of  the  sheriff  or  the  plain- 
tiff in  execution  (the  bank)  or  its  attorney, 
even  if  anything  of  that  character  existed. 

3.  Was  the  sale  void  for  the  reason  that 
the  sheriff  made  it  after  the  paper  purport- 
ing tp  be  an  affidavit  of  Illegality  had  come 
into  his  hands?  We  have  no  difficulty  In 
reaching  the  conclusion  that  it  was  not  An 
affidavit  of  illegality  must,  of  course,  be 
sworn  to ; .  otherwise  it  would  not  be  an  affi- 
davit Civil  Code,  I  5305.  The  paper  pur- 
porting to  be  an  affidavit  of  illegality,  which 
was  lodged  in  the  sheriff's  office  the  after- 
noon prior  to  the  sheriff's  sale  of  the  proper- 
ty, was  unusual  in  form.  In  the  beginning 
it  stated:  "In  person  before  me  came  the 
defendant  In  the  above-stated  case,  who  be- 
ing duly  sworn  says  under  oath,"  etc.  But 
the  jurat,  while  in  the  ordinary  form,  was 
followed  by  the  word  "Witness,"  under 
which  was  the  name  of  a  notary  public. 
Mrs.  Howland's  name  was  signed  to  the  pa- 
per. The  word  "Witness"  following  the  Ju- 
rat probably  attracted  the  attention  of  the 
sheriff  and  caused  him  and  the  attorney  for 
the  plaintiff  in  fl.  fa.  to  call  up  the  notary, 
who  apparently  had  merely  witnessed  the 
paper,  and  to  inquire  of  him  whether  he  had 
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administered  an  oath  to  tbe  defendant  In  fl. 
fa.  The  notary  replied,  no,  that  he  bad 
merely  witnessed  the  defendant's  signature. 
This  all  appears  from  the  petition.  In  which 
it  was  nowhere  alleged  clearly  and  expressly 
that  the  defendant  had  sworn  to  the  pur- 
ported affidavit  of  illegality.  It  is  true  the 
petition  alleged  "that  said  affidavit  of  ille- 
gality was  properly  witnessed  and  properly 
executed,"  but  the  allegation  that  it  was 
properly  executed  partakes  more  of  tbe  na- 
ture of  a  conclusion  of  tbe  pleader  than  an 
unequivocal  statement  of  a  fact  Such 
equivocal  allegation  was  allowed  to  stand  by 
the  pleader.  In  the  face  of  a  special  demurrer 
that  tbe  petition  did  not  allege  that  Mrs. 
Rowland  "ever  made  oath  to  said  alleged  af- 
fidavit of  iUegaUty."  Certainly  it  was  with- 
in tbe  knowledge  of  Mrs.  Rowland  and  her 
attorney  whether  she  bad  made  oath  as  to 
the  truth  of  tbe  contents  of  tbe  paper.  It 
did  not  appear  from  tbe  petition  that  the 
sherift  ever  accepted  tbe  paper  as  an  affi- 
davit of  illegality,  nor  did  he  do  or  say  any- 
thing which  tended  to  induce  Mrs.  Rowland 
or  her  attorney  to  believe  that  he  would  ac- 
cept it.  Her  attorney,  on  tbe  afternoon  be- 
fore tbe  day  of  sale,  merely  banded  tbe  pa- 
per to  the  lady  who  was  alleged  to  have 
charge  of  tbe  affairs  of  the  sheriff  in  bis  of- 
fice, witb  tbe  statement,  "Here  Is  an  affida- 
vit of  Illegality  to  stop  tbe  sale  of  the  How- 
land  property,"  and  this  was  followed  by  the 
allegation  that  the  lady  turned  the  paper 
over  to  the  sheriff  some  time  prior  to  the 
sale.  Ordinary  diligence,  we  think,  required 
Mrs.  Rowland  or  her  attorney  to  ascertain 
from  tbe  sheriff  whether  be  would  accept  tbe 
paper  as  an  affidavit  of  Illegality  and  stop 
tbe  sale.  So  far  as  tbe  petition  shows,  nei- 
ther of  them  communicated  witb  tbe  sheriff 
In  reference  to  tbe  matter,  nor  was  either  of 
them  present  during  sale  hours  to  see 
whether  or  not  tbe  sale  would  be  made. 
Moreover,  there  was  no  hint  In  tbe  petition 
that  Morris,  the  purchaser  at  tbe  sale,. had 
any  knowledge  or  notice  in  reference  to  the 
paper  purporting  to  be  an  affidavit  of  ille- 
gality. 

In  view  of  all  these  circumstances,  we 
have  no  hesitancy  in  holding  that  tbe  sale 
should  not  be  declared  void,  and  that  there 
was  no  error  in  sustaining  the  demurrer  to 
the  petition. 

Judgment  affirmed.  All  tbe  Justices  con- 
cur. 


(141  Oa.  «7E) 

LANGSTON  v.  LANGSTON.     (No.  343.) 
(Supreme  Court  of  Georgia.    May  15,  1914.) 

(SuUaiut  tv  the  Court.) 

\  Judgment  (S  106*)— Default— Entkt. 

In  all  cases  where  a  defendant  has  been 
served  with  petition  and  process,  he  shall  ap- 
pear at  the  court  to  which  such  process  is  made 
returnable,  and  shall  make  his  defense  in  writ- 
ing.   Civ.  Code  1910,  §  5635.    This  is  true  of 


each  defendant  If  one  defendant  is  served 
personally  with  process  in  due  time,  but  it  is 
necessary  to  serve  another  by  pablication,  this 
does  not  authorize  the  defendant  who  has  been 
personally  served  to  wait  until  a  later  term  of 
court  after  the  nonresident  defendant  has  been 
served  by  publication,  before  pleading.  If,  upon 
the  call  of  tbe  appearance  docket  at  the  term 
to  which  the  case  is  returnable,  the  defendant 
who  has  been  regularly  served  with  process 
fails  to  demur,  plead,  or  answer,  the  case  may 
be  marked  in  default  as  to  him.  It  is  not  nec- 
essary to  wait  until  another  defendant  in  an 
equitable  proceeding,  who  is  a  nonresident  and 
who  must  be  served  by  publication,  has  been 
thus  served,  before  entering  a  default  as  against 
the  defendant  who  has  been  personally  served 
and  has  failed  to  plead.  Civ.  Code  1910,  | 
5653. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  fS  160,  162,  180-197;  Dec.  Dig.  | 
106.*] 

2.  Pboobss  ({  103*)— Skbvick  bt  Pubuoatioh 
—Requisites. 

Where  an  egnitable  petition  has  been 
brought  against  two  defendants,  returnable  to  a 
certain  term  of  court,  and  has  been  duly  served 
personally  on  one  of  them,  and  an  order  is  tak- 
en for  service  by  publication  on  the  other,  who 
appears  to  be  a  nonresident  of  the  state,  the 
statute  provides  that  the  published  notice  shall 
contain  the  name  of  the  parties  plaintiff  and 
defendant,  with  a  caption  setting  forth  the 
court  and  term  and  character  of  the  action,  and 
a  notice  directed  and  addressed  to  the  party  to 
be  served,  including  the  requirement  that  the 
nonresident  defendant  shall  appear  at  the  next 
term  of  the  court  after  the  publication  is  made. 
Civ.  Code  1910,  $  6556.  It  is  not  necessary  to 
the  validity  of  such  a  publication  and  subse- 
quent order  declaring  service  to  have  been  per- 
fected that  the  court  should  by  formal  order 
amend  tbe  process  as  to  the  nonresident  de- 
fendant, or  order  new  process  to  be  attached, 
returnable  to  a  later  term  of  court 

[Ed.  Note. — ^For  other  cases,  see  Process, 
Cent  Dig.  f§  120,  131;   Dec  Dig.  {  103.*] 

3.  Peocess  (S  111*)— TbiaI/— Skbvice  by  Pub- 
lication—Validity. 

In  cases  where  service  by  publication  i» 
ordered,  it  is  made  the  dut7  of  the  judge  try- 
ing the  case,  "before  the  trial  thereof,"  to  de- 
termine whether  such  service  has  been  properly 
perfected,  and  to  write  an  order  to  that  ef- 
fect upon  the  petition  in  tbe  case,  as  showing 
service  thereof,  which  order  is  also  required  to 
be  entered  on  the  minutes.  Civ.  Code  1910,  § 
5558.  After  an  order  has  been  taken  requiring 
service  by  publication,  and  after  the  proper 
time  for  the  malung  of  such  publication  has 
elapsed,  and  the  clerk  has  made  the  proper 
entry  in  regard  to  mailing  a  copy  of  the  publi- 
cation to  the  nonresident  defendant,  and  an  or- 
der has  been  taken  declaring  that  the  service 
has  been  properly  perfected,  it  cannot  be  disre- 
garded and  treated  as  a  mere  nullity  on  a  mo- 
tion to  dismiss  the  case  on  the  ground  that  the 
original  process  remained  returnable  to  tbe 
term  to  which  the  suit  was  brought,  and  that 
the  service  by  publication  was  invalid. 

(a)  The  law  does  not  provide  that  the  term 
following  the  next  after  tne  granting  of  the  or- 
der declaring  that  the  service  on  a  nonresident 
defendant  has  been  perfected  by  publication 
shall  be  the  return  term  as  to  such  defendant 
It  provides  the  manner  of  service  and  requires 
that  "before  the  trial"  the  presiding  judge  shall 
determine  whether  it  has  been  properly  made, 
and  enter  an  order  accordingly;  but  this  does 
not  delay  tbe  trial,  if  the  necessary  time  has 
already  elapsed  for  tbe  service  upon  such  non- 
resident defendant  and  for  pleading  by  him. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Dig.  §§  138,  139;    Dec.  Dig.  §  111.*] 
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4.  Appkal  and  Erbob  (§§  516,  618,  650*)— Ex- 
ceptions, Bill  or  (§  56*)  —  Cebtificate  — 

SUPPLXMKNTAL  CEBTIFICATK. 

Civ.  Code  1910,  §  6149,  par.  1,  provldea 
a  method  of  bringmg  to  this  court,  by  a  de- 
fendaat  in  a  main  or  cross  bill  of  exceptions, 
of  evidence  or  other  part  of  the  record,  where 
8uch  evidence  forms  a  part  of  the  record;  and 
where  the  evidence  is  brought  up  in  the  bill  of 
exceptions,  and  no  brief  of  evidence  is  made  a 
pnrt  of  the  record,  provision  is  made,  if  any 
material  evidence  ia  omitted  from  the  bill  of  ex- 
ceptions, for  the  bringing  up  of  such  additional 
evidence  by  supplemental  certificate.  But  there 
is  no  law  which  authorizes  a  judge,  after  vcr- 
ifyins  in  his  certificate  to  a  bill  of  exceptions  a 
certain  statement  of  facts,  within  his  knowl- 
edge, to  certify  (by  means  of  an  additional  cer- 
tificate at  the  instance  of  the  adverse  party) 
that  sndi  statement  of  facts,  or  some  part 
thereof,  is  not  true.  If  this  could  be  done 
once,  It  mignt  be  done  a  number  of  times  in 
the  same  case,  first  in  favor  of  one  party,  and 
then  in  favor  of  another.  If  the  Judge  could 
be  successively  convinced  of  errors  in  former 
certificates,  tlus  court  would  have  no  means  of 
determining  what  were  the  facts  thus  control- 
led by  his  certificate.  Woolf  v.  State,  104  Ga. 
536,  30  S.  B.  796;  Jackson  v.  Georgia  So.  & 
Fla.  Ky.  Co..  132  Ga.  127,  134,  63  S.  E.  841; 
Maloy  V.  Maloy,  134  Ga.  432,  489,  68  S.  E.  80. 

(a)  It  is  the  du^  of  the  judge  of  the  supe- 
rior court  to  examine  the  bill  of  exceptions  and 
ascertain  that  it  is  true  as  to  matters  the 
truth  of  which  he  must  certify,  before  signing 
a  certificate  thereto. 

(b)  This  court  cannot  regard  a  supplementary 
certificate  signed  by  the  judge  of  the  superior 
court,  which  states  in  effect  that  some  of  the 
statements  in  the  original  bill  of  exceptions 
are  not  true. 

(c)  Entries  on  the  docket  do  not  form  parts 
of  a  record  in  a  case  which  can  be  brought  to 
this  court  as  records,  without  being  introduced 
in  evidence  or  being  set  forth  in  the  bill  of  ez- 
ceptiona. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 


Error,  Cent  Dig.  M  2332-2340,  2720,  2812- 
2814;  Dec.  Dig.  {{  516,  618,  650;*  Exceptions, 
BiU  ot.  Cent  Dig.  {§  94-^;   Dec.  Dig.  {  66.*] 


5.  Judgment  (|  106*) — Entbt  or  DErAULT>— 

SUBSKQUENT  PBOCEEDINaS. 

An  equitable  petition  to  obtain  a  decree 
for  the  cancellation  of  a  deed,  and  for  a  dec- 
laration of  title  in  the  plaintiff  was  filed  June 
14,  1011,  returnable  to  the  July  term  of  court, 
which  convened  on  the  second  Monday  in  July. 
It  was  served  personally  on  the  grantee  in  the 
deed  sought  to  be  canceled,  who  was  a  resi- 
dent, on  June  16th.  An  entry  of  non  est  inven- 
tus aa  to  the  other  defendant  was  made  on  June 
2l8t,  and  on  the  same  day  an  order  for  service 
by  publication  on  such  defendant  was  taken, 
reciting  that  it  appeared  that  such  defendant 
was  a  nonresident  of  the  state,  and  requiring 
that  service  be  perfected  by  publication  twice 
a  month  for  two  months  in  the  paper  in  which 
the  BberilTs  advertisements  were  published. 
No  pleading  was  filed  l^  either  defendant,  and 
an  entry  of  default  was  made  on  the  docket 
The  exact  time  when  this  was  done  is  not  stat- 
ed in  the  bill  of  exceptions.  But  it  may  be 
inferred  that  it  was  at  the  term  to  which  the 
case  was  returnable.  On  May  2,  1912,  an  or- 
der was  taken  declaring  that  service  had  been 
perfected  by  publication  on  the  nonresident  de- 
fendant At  the  July  term,  1912.  the  case  came 
on  for  trial.  No  pleadings  had  been  filed  by 
either  defendant  At  the  time  set  for  trial  the 
resident  defendant  called  attention  to  the  entry 
of  default,  offered  to  file  on  answer  and  pay 
the  cost  accrued  in  the  case,  and  announced 
ready  for  trial.  No  application  to  open  the 
defiiolt  waa  made,  or  reason  therefor  shown; 


it  being  contended  that  the  entry  was  illegal. 
This  motion  was  overruled,  and  the  case  was 
passed  to  a  later  term,  when  it  was  held  to  be 
in  default,  and  a  verdict  was  directed  in  ac- 
cordance with  the  allegations  of  the  petition. 
The  nonresident  defendant  did  not  appear  or 
plead,  or  object  to  the  verdict  Beld,  that  there 
was  no  error  in  holding  the  case  to  be  in  de- 
fault in  overruling  the  motion  of  the  resident 
to  be  allowed  to  file  a  plea  or  motion  to  dis- 
miss the  case,  or  in  directing  a  verdict  Such 
rulings  furnish  no  cause  for  reversal  on  ex- 
ceptions of  the  resident  defendant,  who  alone  is 
the  plaintiff  In  error. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  160,  162,  180-197;    Dec.  Dig.  { 

Error  from  Superior  Court,  Floyd  Coun- 
ty;   J.  W.  Maddox,  Judge. 

Action  by  Jerry  Langston  against  Fannie 
Langston  and  another.  Judgment  for  plain- 
tiff, and  the  defendant  named  brings  error. 
Affirmed. 

M.  B.  Eubanks,  of  Rome,  for  plaintiff  in 
error.  C  I.  Carey,  of  Rome,  lor  defendant 
in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  ttie 
Justices  concur. 

'°™'°°^        (1«  0*.  786) 

CENTRAL  OP  GEORGIA  RT.  CO.  T. 

DIXON.  (No.  368.) 

(Supreme  Court  of  Georgia.     May  22,  1914.) 

(BvUabui  ly  the  Court.) 

Mandauus    (I    180*)  —  Pebeuptobt    Wkit  — 

Tbial. 

Under  the  evidence  in  this  case  the  plaintiff 
was  not  entitled  to  a  mandamus  absolute,  and 
the  court  erred  in  directing  a  verdict  for  the 
plaintiff,  and  in  granting  the  mandamus  ab- 
solute. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  |S  401-405;    Dec  Dig.  i  180.*] 

Error  from  Superior  (3ourt,  Chatbam 
County;    W.  G.  Charlton,  Judge. 

Mandamus  by  James  M.  Dixon  against  tixe 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

'  James  M.  Dixon  filed  a  petition  for  a 
mandamus  against  the  Central  of  Georgia 
Railw&y  Company,  upon  which  the  court  Is- 
sued a  mandamus  nisi.  The  petition  set  up 
the  following  case:  The  plaintiff  is  a  lum- 
ber dealer  engaged  in  buying,  selling,  mar- 
keting, and  shipping  lumber  by  way  of  the 
Merchants  &  Miners  Transportation  Com- 
pany, and  by  way  of  the  Ocean  Steamship 
Company  from  Savannah,  Ga.,  to  Baltimore, 
Philadelphia,  New  York,  Boston,  and  other 
ports.  The  docks  of  the  Ocean  Steamship 
Company  and  the  Merchants  &  Miners  Trans- 
portation Company  are  situated  on  the  line 
of  the  defendant  which  is  a  common  carrier 
by  railroad,  having  connection  with  the  At- 
lantic Coast  Line  Railroad  and  the  Seaboard 
Air  Line  Railway.  Plaintiff  is  constantly 
shipping  lumber  from  the  yards  of  the  Sea- 
board Air  Line  Railway  and  Atlantic  Coast 
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line  Railroad  to  the  docks  of  the  Ocean 
Steamship  Company  and  the  Merchants  & 
Miners  Transportation  Company.  It  is  the 
doty  of  the  defendant,  whenever  lumber  is 
delivered  to  it  by  either  of  the  above-named 
carriers,  to  transport  the  lumber  to  the 
docks  of  the  Ocean  Steamship  Company  or 
the  Merchants  &  Miners  Transportation  Com- 
pany as  the  plaintiff  directs  it  to  be  carried ; 
but  the  defendant,  instead  of  performing  this 
public  duty,  refuses  to  receive  lumber  which 
has  not  previously  been  ordered  out  by  the 
steamship  companies.  It  refuses  to  receive 
lumber  from  the  above-named  railroad  com- 
panies, unless  it  has  previously  ordered  them 
to  deliver  said  lumber  to  it  The  plaintiff 
Is  ready,  willing,  and  able  to  pay  freights 
at  all  times,  and,  by  reason  of  the  defend- 
ant's refusal  as  stated,  the  plaintiff  has  suf- 
fered great  loss.  In  the  course  of  business 
the  Atlantic  Coast  line  Railroad  Company 
receives  lumber  from  the  plaintiff  and  gives 
it  a  bill  of  lading  to  the  Central  of  Georgia 
Railway  Company,  routing  the  same  to  the 
Merchants  &  Miners  Transportation  Com- 
pany or  the  Ocean  Steamship  Company,  as 
the  case  may  be,  and  beyond.  When  the 
car  load  of  lumber  is  received  by  the  Ocean 
Steamship  Company  or  the  Merchants  & 
Miners  Transportation  Company,  as  the  case 
may  be,  such  company  Issues  to  the  plaintiff 
a  bill  of  lading  and  charges  its  rate  of 
freight  to  whatever  point  the  plaintiff  noti- 
fies it  to  ship  said  lumber  to.  The  railroad 
carriage  and  the  contract  of  carriage  be- 
tween the  plaintiff  and  the  railroad  compa- 
nies are  terminated  when  the  lumber  is  de- 
livered to  the  steamship  line,  and  a  new  con- 
tract of  affreightment  Is  made  with  the 
steamship  lines.  The  contract  of  affreight- 
ment or  carriage  with  the  steamship  com- 
panies Is  a  new  and  independent  contract 
from  that  with  the  railroad  companies, 
which  contract  terminates  with  delivery  to 
the  steamship  company,  at  which  time  the 
original  carriage  is  completely  performed. 
The  plaintiff  prays  that  a  mandamus  nisi 
issue,  requiring  the  respondent  to  show  cause 
why  it  should  not  be  compelled  to  carry  such 
lumber,  and  such  other  lumber  as '  is  de- 
livered to  it  under  similar  circumstances, 
and  that  a  mandamus  absolute  issue,  com- 
pelling It  to  carry  all  lumber  belonging  to 
the  plaintiff  and  tendered  to  it  by  the  At- 
lantic Coast  Line  Railroad  and  the  Seaboard 
Air  Line  Railway  for  carriage  to  the  docks 
of  the  Ocean  Steamship  Company  and  the 
Merchants  &  Miners  Transportation  Com- 
pany, as  the  case  may  be. 

The  defendant's  answer,  together  with  the 
evidence  Introduced,  raised  the  following  is- 
sues: (1)  That  as  to  such  business  it  is  a 
common  carrier  only  sub  modo,  that  it  had 
been  accustomed  and  was  able  to  carry  only 
upon  condition  that  lumber  should  not  be 
moved,  except  when  ordered  by  the  water 
transportation  company,  and  that  it  had  the 
right  to  refuse  to  carry  luml>er  upon  the  or- 
der of  the  shipper,  and  to  carry  It  only  at 


the  wUl  and  upon  the  order  of  the  water 
transportation  company.  (2)  That  the  grant 
of  the  relief  prayed  for  would  constitute  a 
regulation  of  Interstate  commerce,  which  pow- 
er is  denied  to  the  state.  (3)  That  the  su- 
perior court  of  Chatham  county  did  not  have 
JurisdlctloiL 

At  the  conclusion  of  the  evidence,  and  aft- 
er argument,  the  court  directed  the  jury  to 
find  in  favor  of  the  plalntUTs  contentions, 
and  upon  tills  verdict  rendered  Judgment  of 
a  mandamus  absolute.  To  this  judgment,  the 
respondent  excepted. 

Lawton  &  Cunningham  and  H.  W.  John- 
son, all  of  Savannah,  for  plaintiff  In  error. 
Osborne  &  Lawrence^  of  Savannah,  for  de- 
fendant in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
Among  other  reasons  urged  by  the  respond- 
ent as  to  why  it  should  not  be  compelled,  by 
an  order  absolute  in  the  mandamus  proceed- 
ing, to  accept  cars  of  lumber  tendered  by  the 
plaintiff  to  be  transported  to  the  docks  of 
the  steamship  lines,  was  tliat  at  the  dates  of 
the  transactions  referred  to  in  the  i)etltion, 
and  for  some  years  prior  thereto,  there  was  a 
certain  rule  or  regulation  with  reference  to 
such    lumber    shipments,    which    had    been 
adopted  and  enforced  by  the  Ocean  Steam- 
ship   Company,    the    Merchants    &    Miners 
Transportation  Company,  and  the  defendant, 
which  rule,  in  effect,  was  that,  whenever  an 
owner  or  consignor  of  lumber  desired  to  for- 
ward shipments  of  lumber  from  any  point  on 
the  terminals  of  either  of  said  railroads  In 
Savannah  to  the  wharves  of  the  Merchants 
&  Miners  Transportation  Company  or  of  the 
Ocean   Steamship  Company,  for  transporta- 
tion by  either  of  said  steamship  lines,  such 
owner  or  shipper  must  first  obtain  or  engage 
freightroom  for  his  shipments  from  the  re- 
spective steamship  lines.    When  freightroom 
has  been  so  obtained  or  engaged,  the  steam- 
ship line  notifies  this  defendant  that  It    is 
ready  to  receive  such  shipments.     This   de- 
fendant in  turn  thereupon  notifies  the  rail- 
road  company,   upon  whose  terminals  such 
cars  are  located,  to  deliver  the  same,  and  said 
cars  are  then  switched  by  said  line  and  de- 
livered to  this  defendant  and  by  It  switched 
to  the  wharves  of  the  steamship  company  to 
which  the  same  is  consigned.    The  foregoing 
rule  has  been  recognized,  acquiesced  In,  and 
observed  by  the  plaintiff  and  by  all  other 
shippers  of  lumber  from  the  port  of  Savan- 
nah and  by  the  railroads  in  Savannah.     No 
lumber  shipments  will  be  received  by  said 
steamship  lines  from  this  defendant,  except 
when  delivered  to  them  In  accordance  -with 
these   regulations   and   In   the   manner    de- 
scribed. 

If  this  rule  or  regulation  adopted  by  the 
defendant  and  the  other  carriers  referred  to 
is  a  reasonable  and  valid  rule  and  regula- 
tion, and  not  In  contravention  of  any  rule 
promulgated  by  the  railroad  commission  or 
any  statute,  the  court  should  have  directed  a 
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verdict  for  the  defendant,  and  erred  in  di- 
recting it  for  the  plaintiff ;  it  being  conced- 
ed by  the  parties,  after  the  conclusion  of  the 
evidence,  that  a  verdict  should  be  directed  ei- 
ther for  the  plaintiff  or  for  the  defendant 
In  the  case  of  Ocean  Steamship  Company  v. 
Savannah  locomotive  Works,  131  Ga.  831, 
63  S.  E.  577,  20  li.  B.  A  (N.  S.)  867,  127  Am. 
St.  Bep.  265,  IS  Ann.  Caa.  1014,  it  was  said: 
"A  navigation  company  like  the  defendant 
[Ocean  Steamship  Company],  which  receives  no 
frandiiae  from  tne  state  to  use  the  open  sea, 
and  which  enjoys  no  monopoly  or  right  of 
eminent  domain,  owes  no  duty  to  the  public  to 
furnish  adequate  facilities  to  transport  all  of 
tbe  traffic  of  the  ports  of  its  termini.  It  is  un- 
der no  obligation  to  buy  other  ships,  because  it 
does  not  undertake  to  carry  any  more  goods 
than  its  vessels  will  safely  accommodate.  If 
there  is  a  demand  for  more  ships,  tbe  commer- 
cial necessities  will  regulate  the  deficiency  in 
transportation  service,  either  by  voluntary  en- 
largement of  tbe  facihties  of  existing  ship  lines, 
or  the  establisbment  of  new  ones.  A  carri- 
er, not  a  public  or  quasi  public  institution,  may 
select  tbe  class  of  goods  which  he  proposes  to 
carry.  Whether  the  right  of  selection  may 
include  the  right  to  limit  the  quantity  of  any 
commodity  be  proposes  to  carry,  provided  he 
gives  public  notice  of  the  limitation,  is  not  be- 
fore us." 

The  enforcement  of  tbe  mandamus  abso- 
lute granted  in  this  case,  wliich,  under  its 
terms,  is  enforceable  without  regard  to  wheth- 
er tbe  steamship  companies  to  whose  wharves 
it  was  claimed  that  cars  of  lumber  tendered 
to  tbem  should  be  carried  had  sufficient  fa- 
cilities for  handling  and  transporting  the 
same,  would  be  in  direct  contravention  of  the 
principle  announced  In  that  part  of  the  deci- 
sion from  which  we  have  just  quoted;  that 
is,  in  its  practical  operation  it  would  ignore 
and  set  aside  that  principle  by  compelling 
the  steamship  companies  to  provide  ample  fa- 
cilities for  all  the  lumber  which  should  be 
tendered  to  them,  however  greatly  it  might 
exceed  their  facilities  for  handling  and  trans- 
porting the  same,  or  it  would  force  the  de- 
fendant company  to  keep  tbe  cars  of  lumber, 
which  It  had  received  for  transportation  to 
the  docks.  In  its  yards  for  an  indefinite  pe- 
riod of  time  while  It  was  paying  demurrage 
on  such  cars,  which  would  in  a  short  time 
exceed  the  amount  received  by  it  for  its 
switching  service.  Whereas,  if  the  defend- 
ant company  and  the  other  transportation 
companies  which  were  parties  to  the  agree- 
ment, indnding  the  steamship  companies,  are 
permitted  to  operate  under  the  rule  or  regu- 
lation which  we  have  under  consideration, 
the  lumber  may  be  transported  with  equal 
promptness,  and  without  danger  of  causing 
such  a  congestion  of  freight  in  the  yards  of 
the  defendant  company  as  would  always  be 
impending  should  the  defendant,  In  obedience 
to  the  mandamus  absolute  or  some  similar 
order,  be  compelled  at  all  times  and  under 
all  circumstances  to  accept  cars  from  the 
railway  companies  for  transportation  to  the 
do<^  of  the  steamship  lines.  For,  if  the 
plaintiff  in  tlrls  case  has  the  right  to  com- 
pel the  defendant  company  to  receive  and 


carry  cars  of  lumber  to  the  wharves  of  the 
steamship  lines  by  which  tbe  shipper  de- 
sires to  have  the  lumber  transported  to  oth- 
er iwrts,  and  if  he  has  that  right  at  all 
times  and  at  all  events,  as  he  would  have 
if  this  mandamus  absolute  stands,  every  oth- 
er dealer  at  the  port  of  Savannah — of  whom 
there  are  several — would  have  the  same  right 
And  such  a  right  upon  the  part  of  the  ship- 
pers of  lumber  would  make  likely  the  crea- 
tion of  a  congestion  at  any  time,  which  would 
prevent  a  prompt  and  efilcient  handling  of 
freight  Counsel  for  defendant  in  error  in- 
sist that  under  tbe  provisions  of  section  2756 
of  tbe  Civil  Code  tbe  defendant  is  bound  to 
receive  tbe  cars  tendered  it  for  the  purpose 
of  switching  tbem  to  the  wharves  of  tbe 
steamship  companies.  That  section  provides: 
"All  railroad  companies  in  this  state,  at  the 
terminus  or  any  intermediate  point,  shall  re- 
ceive from  tbe  connecting  road  having  the 
same  gauge  all  cars  containing  freight  consign- 
ed to  any  point  on  the  road  to  which  the  same  is 
offered,  and  shall  transport  the  cars  to  their 
destination  with  reasonable  diligence ;  _  and 
any  failure  or  refusal  to  comply  with  this  re- 
quirement shall  give  to  the  consignee,  shipper, 
or  owner  of  said  goods  and  freight  a  right  of 
action  against  the  company  so  refusing,  and  the 
damages  received  in  such  action  shall  not  be  less 
than  10  per  cent  nor  more  than  twenty-five  per 
cent  of  the  value  of  the  goods  so  refused  to  be 
received." 

Counsel  for  plaintlfl  in  error  deny  that 
tbe  provisions  tk  this  section  last  referred  to 
are  applicable  In  this  case,  insisting  that 
tbey  relate  only  to  freight  "consigned  to  any 
point  on  the  road  to  which  tbe  same  is  of- 
fered," and  that  a  car  tendered  under  the 
circumstances  shown  in  this  case,  and  un- 
der which  tbe  plaintiff  says  that  he  has 
tbe  right  to  compel  the  defendant  to  accept 
and  transport  the  cars,  is  not  consigned  to 
any  "point"  on  the  defendant's  road  in  tbe 
sense  in  which  tbe  term  "point"  is  used  in 
tbe  statute.  Tbey  assert  that  this  section, 
of  tbe  Code  was  never  intended  to  require  a 
railroad  to  receive  at  its  connection  in  its 
yard  car  load  shipments  and  Bvritch  them  to 
another  point  in  its  yards  in  the  same  city, 
contending  that  this  is  evident  from  tbe  lan- 
guage of  tbe  Code  section;  tbe  requirement 
of  the  section  being  that  tbe  connecting  rail- 
road "shall  transport  the  cars  to  their  des- 
tination," and  that  the  service  which  Is  re- 
quired by  this  law  Is  a.  transportation  serv- 
ice, and  not  a  mere  switching  or  transfer  - 
service  from  the  yard  of  one  railroad  to  the 
yard  of  another  in  tbe  same  city,  and  to  tbe 
same  destination.  But  we  are  of  tbe  opinion 
that,  whether  this  contention  of  counsel  for 
plaintiff  in  error  be  true  or  not  and  if  it 
must  be  conceded  that  section  2756  of  the 
Code  is  applicable  to  this  case,  then  it  should 
be  construed  in  connection  with  another  sec- 
tion of  the  Code  providing  that  a  common 
carrier  holding  Itself  out  to  the  public  as 
such  must  receive  all  goods  offered  that  it 
is  able  and  accustomed  to  carry,  "upon  com- 
pliance with  such  reasonable  regulations  as 
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'.t  may  adopt  for  ita  own  safety  and  tbe  bene- 
fit of  the  public."  Civil  Code,  8  2729.  For 
It  is  the  "undoubted  right  of  a  common  car- 
rier to  adopt  and  enforce,  as  between  Itself 
and  Its  customers,  any  reasonable  regulation 
for  the  conduct  of  its  business,  tbe  purpose 
and  effect  of  which  is  the  protection  of  the 
carrier  and  the  benefit  of  the  public."  Mil- 
ler ▼.  Georgia  Railroad  Co.,  88  Ga.  563,  569, 
15  S.  E.  316, 18  L.  R.  A.  323,  30  Am.  St  Rep. 
170.  The  place  to  which  the  defendant  in 
the  case  was  required,  under  the  order  of 
the  court,  to  transfer  or  switch  cars  was 
not,  it  is  clearly  inferable  from  tbe  record, 
the  terminal  or  the  freight  depot,  or  any  one 
of  the  freight  depots  of  the  defendant  but 
was  the  wharf  or  dock  of  a  steamship 
line  where  freight  for  tran^>ortatlon  by  the 
steamship  line  was  received  for  transporta- 
tion to  other  ports.  This  place  to  which  the 
cars  were  to  be  transferred  or  switched  was 
in  or  contiguous  to  the  yards  of  the  com- 
pany, it  is  true,  and  it  was  one  where  it  had 
numerous  side  tracks;  but  it  was  not  a 
place  at  which  it  was  accustomed  to  unload 
or  deliver  freight  which  had  been  received 
for  transportation.  The  service  required  of 
it  was  merely  the  transfer  of  loaded  cars  to 
a  point  at  or  contiguous  to  the  docks  of 
tbe  steamship  line.  That  being  true,  no  duty 
arose  on  tbe  part  of  the  defendant  to  the 
plaintiff  or  other  6hlpi>ers  to  accept  cars  of 
freight  under  the  circumstances  set  forth 
in  this  petition,  without  reference  to  the 
readiness  or  preparedness  of  the  steamship 
company  to  receive  or  handle  the  contents 
of  the  cars. 

Under  the  circumstances  shown  by  the  evi- 
dence in  this  case,  the  regulation  which  we 
have  under  consideration  is  valid  and  rea- 
sonable, relatively  to  the  questions  raised  in 
this  controversy;  and  we  so  hold,  bearing 
'  In  mind  that  the  service  sought  to  be  enforced 
at  the  hands  of  the  defendant  in  this  case  is 
tbe  transfer  of  cars  to  tbe  docks  of  the  steam- 
ship lines  which,  at  the  time  the  service  is 
required,  because  of  limited  facilities  for 
handling  freight,  may  not  be  In  a  position  or 
condition  to'  receive,  handle,  or  transport  the 
freight,  and  that  this  condition  may  continue 
for  a  period  of  time  as  to  the  length  of  which 
the  defendant  company  might  have  no  knowl- 
edge. The  regulation  itself,  then,  being  rea- 
sonable and  valid,  should  have  been  upheld, 
and  the  court  erred  in  granting  an  order 
which  in  effect  destroyed  the  rule  or  regula- 
tion. 

Of  course  if,  in  the  application  of  the  rule 
or  regulation  of  which  we  have  held  to  be 
reasonable  and  valid,  either  this  defendant 
or  the  steamship  companies  should  attempt 
to  or  actually  discriminate  against  the  plain- 
tiff in  this  case  or  other  shippers  of  lumber, 
such  discrimination  might  be  made  the  basis 
of  a  complaint  against  the  company  guilty 
of  such  discrimination,  for  that  would  con- 


stitute a  wrong  cognizable  and  remediable  by 
the  courts. 

Other  questions  were  raised  In  this  record ; 
but  what  we  have  said  above  disposes  of 
the  case  upon  its  merits,  and  it  is  unneces- 
sary to  deal  with  the  other  questions. 

Judgment  reversed.  All  the  Justices 
concur. 


(74  W.  Va.  344) 
TESTER  v.   FRANKLIN   FIRB  INS.  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
May  12,  1914.) 

(Syllalua  by  the  Court.) 

1.  IiTSUBAHCB  (g  646*)— Action  on  Fibb  In- 
surance Policy— BUBDKN  of  Pboof— Cok- 

FI.IANCE   WITH   CONDITHONS. 

Id  an  action  upon  a  fire  insurance  policiy, 
containing  conditions  and  warranties  and  an 
agreement  not  to  sue  until  full  compliance 
there^tb,  the  burden  is  upon  the  insured  to 
prove  compliance,  or  a  legal  excuse  for  non- 
compliance, with  all  material  conditiona  and 
warranties  relied  on  in  defendant's  written 
specification  of  defenses. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  ${  1555,  1645-1668;  Dec  Dig.  t 
646.*] 

2.  Insurance  (|  663*)— Pouot— AKBiTRATioir 
Clause— Statute. 

In  view  of  the  valued  policy  act,  a  prom- 
issory warranty  to  arbitrate  the  loss  is  not 
material  when  the  loss  is  total. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Cent  Dig.  §{  1420,  1421;   Dec  Dig.  {  66».*] 

3.  InbUBANCS  (J  604*)— CONCURBBNT  INBUE- 

ANCB— Total  LiOSS. 

If  tbe  loss  is  total,  the  insurer's  liability 
is  not  affected  by  the  existence  of  concurrent 
insurance,  within  the  limit  permitted  by  the 
policy. 

[Ed.  Note. — For  other  eases,  see  Insurance, 
Cent  Dig.  if  1285-1290;   Dec  Dig.  |  604.*] 

4.  Insubanck  (g{  493,  494*)— CCKOXniBERT  IK- 
suBANCB— Rights  or  Insubed. 

Where  tbe  loss  is  total,  or  where  it  is  only 
partial,  but  equal  to,  or  greater  than,  the 
amount  of  all  the  insurance  permitted  and  actu- 
ally carried  on  the  property,  tbe.  insured  is  en- 
titled to  full  indemnity  if  not  in  fault 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ||  1266-1269;  Dec  Dig.  g{  493. 
494.»] 

5.  Insurance  ({  498*)— "Total  Loss"— What 

CONSTHTUTES. 

If  the  walls  of  a  brick  building,  although 
standing,  have  been  injured  and  caused  to  lean 
so  much  out  of  plumb,  as  a  direct  result  of  tbe 
fire  which  burned  out  a  large  portion  of  the 
floors  and  woodwork  within,  that  a  prudent 
man  would  not  use  any  portion  of  them  as  a 
basis  for  restoring  the  building,  the  loss  is  to- 
tal- 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1266-1268;   Dec  Dig.  i  483.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  pp.  7012-7017.] 

6.  Insurance  (|  336*) —Policy  — Cokstbuo- 
TioN— Additional  Insurance. 

The  following  clause  attached  to  a  fire  in- 
surance policy  is  implied  authority  to  carry  ad- 
ditional insurance,  viz.:  "Total  insurance  per- 
mitted is  hereby  limited  to  three-fourths  of 
the  cash  value  of  the  property  hereby  covered 
and  to  be  concurrent  herewith." 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {§  856-873;    Dec  iJig.  |  336.»] 
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7.   INSUBARCB    ({    386*)  — POUCT— OVHUEBTI- 

MATi  or  VALtn. 

Such  clauBe,  in  an  open  policy,  is  not  vio- 
lated by  a  slight  overestimate  of  Talae  -which 
may  reasonably  be  accounted  for  by  honest 
differences  of  opinion. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {{  856-873;   Dec.  Dig.  {  836. •] 

&  INSUBANCE  (5§  C50,  662*)  —  Estoppel  — 
Pboot  of  Loss — Affudavit— Evidence. 
An  affidavit,  taken  to  furnish  proof  of  loss, 
is  admissible  at  the  trial  to  show  compliance 
with  the  condition  of  the  policy,  but  is  not  evi- 
dence of  the  amount  of  loss,  and  the  assured 
by  making  such  an  affidavit  is  not  thereby  es- 
topped from  showing  that  the  loss  therein  stat- 
ed was  an  underestimation  of  his  actual  loss, 
or  that  what  he  at  first  thought  was  a  partial 
loss  later  proved  to  be  a  total  one. 

[Hid.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  135»-1361.  1697,  1698,  1700- 
1706;    Dec.  Dig.  H  550,  662.»] 

9.  INSTJBANCB    (I    282*)— Policy— Brbach    of 
Wabbantt— Tbust  Deed. 

The  existence  of  a  trust  deed  upon  the 
property  insured  does  not  constitute  a  breach 
of  warranty  of  sole  and  unconditional  owner- 
ship. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {{  601-635:   Dec.  Dig.  i  282.*] 

10.  InsURANCB    (§   669*)— iNSTBUCnONS— Evi- 
DEltCE. 

Where  the  evidence  is  conflicting  on  the 
question  of  whether  the  loss  is  total  or  only 
partial,  and,  if  partial,  as  to  the  actual  amount 
of  loss  sustained,  and  the  promissory  warran- 
ty to  arbitrate  the  loss,  relied  on  as  a  defense, 
has  not  been  complied  with  and  no  waiver  or 
legal  excuse  for  noncompliance  is  shown,  it 
is  prejudicial  error  to  instruct  the  jury  to  find 
for  the  plaintiff  the  full  amount  of  insurance 
if  they  should  believe  the  loss  either  total  or 
partial,  but  equaling  or  exceeding  the  amount 
of  insurance  permitted  and  actually  carried, 
and  to  find  for  plaintiff  and  apportion  the  loss 
in  case  they  find  it  to  be  less  than  the  total  in- 
surance. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  I!  1656,  1771-1784;  Dec  Dig.  i 
669.*] 

11.  Appeal  and  Ebbob  (S  702*)— Pbxsknta- 
TioN  FOB  Review  —  Refusal  or  Instbuc- 

TIOSS. 

This  court  wiH  not  reverse  a  judgment  for 
the  refusal  to  give  an  apparently  good  instruc- 
tion, when  the  record  does  not  appear  to  con- 
tain all  the  instructions  |;iven  and  does  not 
show  that  the  refusal  to  give  such  instruction 
was  not  justified  on  the  ground  that  the  point 
of  the  instruction  was  completely  covered  by 
some  other  instruction  given,  but  not  brought 
up  with  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2936-2938;  Dec  Dig.  { 
702.*] 

12.  Affbal  ahd  Ebbob  (|  901*)— Pbesinta- 
TiON  OF  Ebbob- PBEstrvtPTioN. 

Every  reasonable  presumption  will  be  in- 
dulged in  favor  of  the  correctness  of  the  rul- 
ings of  the  trial  conrt,  and  error  must  affirm- 
atively appear  in  order  to  warrant  a  reversal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1771,  3670;  Dec.  Dig.  i 
901.*] 

Error  to  Circnlt  Court,  Barbour  County. 

Action  by  Floyd  Teter  against  the  Frank- 
lin E^re  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 


Artbor  S.  Dayton,  of  Phllippl.  and  Hartwell 
Cabell,  of  New  York  City,  for  plaintiff  In 
error.  W.  T.  George,  of  Phllippl,  and  W.  B. 
&  E.  Lb  Maxwell,  of  Elklns,  for  defendant  In 
error. 

WILXIAMS,  J.  Defendant  was  awarded 
this  writ  of  error  to  a  Judgment  against  It 
for  the  full  amount  of  Insurance,  In  an  action 
upon  a  Are  insurance  policy  covering  a  three- 
story  brick  building  In  the  town  of  Bellng- 
ton.  Defendant  insured  the  property  to  the 
amount  of  $2,000.  Plaintiff  held  concurrent 
Insurance  aggregating  $30,500,  making  the 
total  amount  of  Insurance  $32,500.  Defend- 
ant filed  specifications,  relying  upon  a  breach 
of  the  following  conditions  and  warranties 
contained  in  the  policy,  viz.:  (1)  To  arbi- 
trate the  loss;  (2)  not  to  carry  addUional 
Insurance  without  the  consent  of  the  Insurer 
indorsed  on,  or  added  to,  the  {KtUcy ;  (3)  that 
the  Insured  was  the  sole  and  unconditional 
owner  of  the  property;  and  (4)  that.  If  the 
court  should  interpret  the  three-fourths  val- 
ue clause  attached  to  the  policy  as  authoriz- 
ing concurrent  Insurance,  then  that  condi- 
tion was  violated  by  taking  additional  In- 
surance grossly  In  excess  of  the  amount  per- 
mitted, which  was  limited  to  three-fourths  of 
the  cash  value  of  the  property.  Plaintiff  re- 
plied specially  to  each  of  the  above  enu- 
merated defenses,  and  Issues  were  joined. 

[1]  Defendant  admitted  In  Its  specification 
No.  .1  that  the  contracting  parties  could  not 
agree  on  the  amount  of  loss,  and  that  an  ef- 
fort had  been  made  to  have  It  arbitrated  In 
accordance  with  the  terms  of  the  policy,  but 
that  it  miscarried  because  the  arbitrator  ap- 
pointed by  the  plaintiff  refused  to  agree  up- 
on an  umpire,  unless  he  could  be  permitted 
to  name  him,  and  that,  at  the  Instance  of 
plaintiff,  he  refused  to  designate  any  one  as 
umpire  who  was  not  partial  to  plaintiff. 
Plaintiff  replied  by  way  of  confession  and 
avoidance,  making  like  charges  respecting 
the  conduct  of  defendant  and  the  appraiser 
selected  by  it.  There  Is  no  proof  to  show 
which  party,  If  either,  was  at  fault  In  falling 
to  select  an  umpire.  The  arbitrators  may 
not  have  been  Influenced  by  the  respective 
parties,  and  still  have  failed  to  agree,  In 
that  event  others  would  likely  have  to  be 
appointed  in  their  places.  But  If  the  failure 
to  agree  upon  an  umpire  had  been  shown  to 
be  due  to  the  fraudulent  conduct  of  the  In- 
surer, it  would  no  doubt  be  estopped  to  set 
up  a  breach  of  the  condition.  4  Cooley's 
Briefs  on  Insurance  Law,  3626,  3627.  The 
fact  Is  that  there  was  no  agreement  upon 
the  amount  of  loss,  and  no  arbitrament  of 
it  as  provided  In  the  policy.  But  the  reason 
why  there  was  not  does  not  appear.  Full 
compliance  with  all  the  promissory  warran- 
ties or  conditions  In  the  policy  is  expressly 
made  a  condition  precedent  to  the  right  of 
action  on  the  policy,  and  the  auestion  with 
which  we  are  confronted  Is:     Whose  duty 
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was  it  to  explain  wby  tbis  condition  had 
not  been  performed?  It  was  clearly  the 
plaintifTs  duty,  as  it  was  essential  to  his 
right  of  action.  He  stands  upon  a  contract 
which  says  be  cannot  sue  unless  he  has  per^ 
formed  certain  conditions,  and,  to  maintain 
bis  action,  be  must  show  performance  of  the 
conditions,  or  a  legal  excuse  for  nonper- 
formance. The  specification  of  defenses,  re- 
lied on  by  defendant  in  an  action  on  a  Are 
insurance  policy,  is  not  in  the  nature  of  a 
plea  in  other  actions,  which  avers  affirma- 
tive matter  that  the  pleader  is  required  to 
prove.  They  are  not  pleadings  at  all  in 
the  technical  sense,  but  they  are  required  by 
the  statute  to  be  filed  as  notice  to  the  In- 
sured of  what  he  is  expected  to  prove.  They 
are  intended  for  the  convenience  of  the  as- 
sured, otherwise  all  conditions  in  the  policy 
affecting  the  right  of  action  would  be  raised 
by  a  plea  to  the  general  issue,  and  plaintiff 
would  be  put  to  proof  of  all  of  them.  But 
proof  of  those  not  relied  on  In  the  written 
spedflcatlons  is  dispensed  with  by  the  stat- 
ute. Flanagban  v.  Insurance  Co.,  42  W.  Va. 
426,  26  8.  E.  513;  and  Bosentball  Co.  v.  In- 
surance Co.,  65  W.  Va.  238,  46  S.  E.  1021. 

[2]  However,  if  the  loss  is  total,  the  valued 
policy  statute  (chapter  33,  Acts  1899,  serial 
section  1394,  Code  1913)  renders  adjustment 
of  the  loss  unnecessary,  and  in  that  view  of 
the  case  the  arbitration  clause  Is  wholly  im- 
material, for  the  statute  becomes  a  part  of 
the  insurance  contract  and  avoids  all  parts 
of  it  not  consistent  with  the  statute.  Hln- 
kle  V.  Insurance  Co.,  70  W.  Va.  681,  75  S.  E. 
64.  The  evidence  on  the  question  of  wheth- 
er the  loss  Is  total,  or  only  partial,  is  very 
conflicting;  and,  in  view  of  certain  instru(^ 
tlons  given  by  the  court,  the  Jury  may  have 
rested  their  verdict  upon  either  a  partial  or 
a  total  loss.  But  if  the  loss  was  only  par- 
tial, then  compliance  with  the  agreement  to 
arbitrate,  or  a  legal  excuse  for  noncompli- 
ance, was  indispensable  to  plaintiff's  right 
to  maintain  the  action.  Because  It  was  a 
condition  precedent,  and  Is  not  affected  by 
the  valued  policy  statute  except  in  case  of  a 
total  loss. 

[8,4]  Neither  Is  the  insurer's  llablUty  af- 
fected by  the  existence  of  concurrent  insur- 
ance within  the  limit  allowed  by  the  policy, 
if  the  loss  is  total.  In  such  case  each  in- 
surer is  liable  for  the  full  amount  of  Insur- 
ance he  has  written.  This  question  has  nev- 
er before  arisen  In  this  court,  but  it  has  been 
held  by  the  courts  of  other  states,  having 
valued  policy  statutes  similar  to  ours,  that 
the  statute  applies  as  well  where  there  is 
concurrent  insurance  as  where  there  is  none, 
and  that,  if  the  loss  is  total,  each  insurer  Is 
liable  as  It  he  were  the  only  insurer.  See 
Havens  v.  Insurance  Co.,  123  Mo.  403,  27  S. 
W.  718,  26  L.  R.  A.  107.  45  Am.  St  Rep.  570; 
Light  Co.  V.  Insurance  Co.,  71  Wis.  454,  37  N. 
W.  819,  6  Am.  St  Rep.  233. 

[I]  Notwithstanding  the  four  walls  of  the 
building  are  standing,  and  the  metal  roof  is 


on  it,  still  if  the  walls  are  so  injured  by  the 
fire  that  a  prudent  man  would  not  use  any 
part  of  them  as  a  basis  of  repairs,  and  tbey 
would  have  to  be  torn  down  and  rebuilt  tbe 
loss  would  be  total.  Insurance  Co.  v.  Board 
of  Education,  49  W.  Va.  360,  38  S.  E.  679 ; 
4  Cooley's  Briefs  on  Insurance  Law,  3047; 
and  19  Cyc.  833.  It  matters  not  that  por- 
tions of  the  material  now  in  the  building  can 
be  utilized  in  rebuilding.  It  was  not  the  ma- 
terial composing  the  building  that  was  in- 
sured, but  the  building  itself,  and  "if  its  rem- 
nant cannot  be  used  as  a  basis  of  repair  or 
restoration,  the  loss  is  totaL"  Hinkle  ▼.  In- 
surance Co.,  supra.  The  Jury  had  to  deter- 
mine from  the  evidence  whether  the  loss  was 
total  or  only  partial. 

[6]  The  three-fourths  value  clause  attach- 
ed to  the  policy  contained  this  clause: 

"Total  insurance  permitted  is  hereby  limited 
to  three-fourths  of  the  cash  value  of  the  prop- 
erty hereby  covered  and  to  be  concurrent  here- 
with." 

This  was  implied  consent  to  carry  addition- 
al insurance,  but  limited  the  whole  amount 
of  insurance  to  three-fourths  of  the  cash 
value  of  the  building.  19  Cyc  766;  2  Coo- 
ley's Briefs  1833;  and  Palatine  Ins.  Go.  ▼. 
Ewing,  92  Fed.  Ill,  34  C.  C.  A.  236.  The 
total  insurance  on  the  btiilding  at  the  time 
of  the  fire  was  ^2,600,  written  by  various 
companies.  The  evidence  respecting  the  cash 
value  of  the  building.  Just  before  the  fire,  is 
as  conflicting  as  the  evidence  on  the  question 
of  total  loss,  and  both  are  Jury  questions. 
If  the  policy  had  limited  the  concurrent  In- 
surance to  a  definite  sum  of  money.  Instead 
of  to  an  aliquot  part  of  the  unascertained 
value  of  the  whole  building,  and  plaintiff  had 
held  additional  insurance  in  excess  of  that 
sum,  there  is  no  doubt  that  it  would  have 
been  a  violation  of  his  promissory  warranty 
and  would  have  avoided  his  policy.  10  Cyc. 
766;  Mitchell  v.  Insurance  Co.,  51  Pa.  402; 
Boyal  Insurance  Co.  v.  McCrea,  8  Lea  (Tenn.) 
531,  41  Am.  Bep.  656;  Allen  r.  Insurance 
Co.,  123  N.  Y.  6,  25  N.  B.  309. 

[7]  But  the  policy  is  an  open  one,  and  the 
insured  had  to  exercise  tiis  Judgment  in  de- 
termining whether  he  was  within  limit 
There  is  neither  averment  nor  proof  that  be 
fraudulently  overlnsured,  and  it  would  be  a 
very  barsh  rule  that  would  forfeit  tiis  policy, 
if  the  insured  happened  innocentiy  to  make 
a  mistake  in  estimating  the  value  of  his  prop- 
erty and  should  fix  it  at  a  litUe  more  than 
most  other  men  should  think  it  was  actually 
worth.  Men  are  prone  to  value  their  own 
possessions  a  littie  higher  than  other  people 
would  value  them,  and  often  do  so  in  utmost 
good  faith.  The  law  allows  a  margin  In 
such  cases  for  honest  differences  of  opinion. 

"A  slight  overestimate  of  the  value,  which 
may  reasonably  be  accounted  for  from  differ- 
ences of  opinion,  will  not  avoid  the  policy."  2 
Cooley's  Briefs  1320. 

The  actual  cash  value  of  the  property,  ac- 
cording to  the  varying  testimony,  ranged  all 
the  way  from  $30,000  to  $46,000.    According 
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to  the  above-  rale  there  may,  or  may  not, 
bare  been  overinsurance,  depending  upon 
wbat  the  Jury  considered  from  the  evidence 
the  cash  value  to  be,  and  whether  Insured  in- 
tentionally exceeded  the  limit  of  insurance. 
But  the  overvaluation  would  have  to  be  so 
gross  as  to  satisfy  the  Jury  that  the  Insured 
intended  to  commit  a  fraud,  before  they 
would  be  Justified  In  finding  he  had  violated 
the  promissory  warranty  relating  to  addition- 
al Insurance.  The  Supreme  Court  of  Iowa, 
in  O'Leary  Brothers  v.  Insurance  Co.,  100 
Iowa,  300,  69  N.  W.  686,  held  that: 

"A  condition  of  a  policy  of  insurance  limit- 
ing the  total  insurance  to  three-fourtiiB  of  the 
cash  value  of  the  property  is  not  a  representa- 
tion of  warranty,  and  the  policy  is  not  avoided 
by  innocently  exceeding  the  limit." 

Bahner  v.  Insurance  Co.,  127  Pa.  464,  17 
Atl.  983,  does  not  conflict  with  the  above  rule, 
for  in  that  case  it  appeared  from  the  insur- 
ed's own  testimony  that  he  knew  he  had  vio- 
lated the  condition  of  bis  policy,  and  gave  as 
bis  reason  for  taking  the  second  policy  that 
be  thought  the  first  had  expired. 

[t]  In  his  affidavit,  famishing  proof  of  loss, 
plaintiff  did  not  claim  the  loss  was  total,  but 
that  it  amounted  to  $20,000.  He  has  brought 
bis  suit,  however,  on  the  theory  of  a  total 
loss,  and  explains  in  his  testimony  that,  im- 
mediately after  the  fire,  he  thought  portions 
of  the  walls  could  be  used  in  making  repairs, 
but  that  he  later  learned  they  could  not  and 
would  have  to  be  torn  down  and  rebuilt.  He 
also  says  he  thought,  at  the  time  he  furnish- 
ed proof  of  loss,  his  damage  amounted  to  more 
than  $20,000,  but  that,  by  fixing  it  at  that 
amount,  he  could  readily  get  an  adjustment 
with  the  insurance  companies.  Proof  of  loss 
Is  not  evidence  of  loss,  upon  the  trial  of  the 
case,  but  is  admissible  for  the  sole  purpose 
of  showing  that  the  condition  of  the  policy 
respecting  proof  of  loss  has  been  complied 
with.  Tucker  v.  Fire  Insurance  Co.,  58  W. 
Va.  30,  51  S.  B.  86  (syL  pt  13).  In  the  ab- 
sence of  fraud,  and  none  is  here  charged, 
plaintifT  was  not  precluded  from  showing 
that  his  loss,  even  if  only  partial,  was  much 
greater  than  he  had  at  fli-st  supposed,  or  that 
what  he  at  first  thought  was  only  a  partial 
loss  turned  out  to  be  a  total  loss.  Bentley  v. 
Insurance  Co.,  40  W,  Va.  729,  23  S.  E.  584 
(syl.  pt.  10). 

[9]  The  trast  deed  upon  the  property  to 
1.  S.  Riley,  trustee,  is  not  a  breach  of  the 
warranty  that  plaintiff  Is  the  sole  and  un- 
<?onditionaI  owner.  The  loss  payable  clause 
of  the  policy  was  expressly  made  for  the 
benefit  of  said  trustee.  This  point,  however. 
Is  not  urged  in  brief  of  counsel  for  plaintitf 
in  error.  It  would  not  have  constituted  a 
breach,  even  If  the  existence  of  the  trust  deed 
liad  not  been  disclosed.  It  was  only  an  In- 
cumbrance, and  plaintiff  did  not  warrant 
against  incumbrances.  Qnarrier  v.  Peabody 
Insurance  Co.,  10  W.  Va.  507,  27  Am.  Rep. 
6S2,  and  WMpert  v.  Northern  Aaaurance  Co., 
44  W.  Va.  734,  29  S.  B.  1024. 


[10]  The  court  instructed  the  Jury,  at  the 
request  of  plaintiff,  that  he  was  entitled  to 
recover  the  full  amount  of  insurance,  if  they 
were  satisfied  from  the  evidence  that  the  loss 
was  total,  or.  If  not  total,  that  It  was  equal 
to,  or  greater  than,  the  total  amount  of  in- 
surance, provided  they  were  further  satisfied 
that  the  entire  insurance  did  ifot  exceed 
three-fourths  the  cash  value  of  the  property. 
On  the  state  of  the  proof  disclosed  by  the 
record,  plaintiff  could  recover  only  in  case  the 
loss  was  total,  and,  if  the  Jury  did  not  be- 
lieve the  evidence  proved  a  total  loss,  they 
could  not  find  for  plaintiff,  because  he  had 
not  shown  a  waiver  of  the  arbitration  clause, 
or  excused  his  noncompliance  with  it  For 
this  reason  it  was  error  to  give  plaintiff's 
instructions  Nos.  2  and  7,  and,  being  imable 
to  determine  from  the  record  whether  the 
Jury's  verdict  rests  on  a  finding  that  the 
loss  was  total  or  only  partial,  we  must  as- 
sume that  defendant  was  prejudiced  by  the 
giving  of  those  instructions.  In  other  re- 
spects they  correctly  state  the  law.  Plain- 
tiff would  have  been  entitled  to  full  indem- 
nity, if  he  had  shown  compliance  with  all  his 
promissory  warranties,  set  up  as  defenses,  or 
if  he  had  shown  a  legal  excuse  for  his  failure 
to  comply  with  them. 

Plaintiff's  eighth  instruction  correctly  told 
the  Jury  that,  if  they  believed  from  the  evi- 
dence the  plaintiff's  loss  was  total,  the  three- 
fourths  value  clause  attached  to  the  policy 
did  not  limit  defendant's  liability.  This 
question  we  have  already  discussed.  Hinkle 
V.  Insurance  Co.,  supra. 

It  was  proper  to  refuse  defendant's  Instruc- 
tion No.  1,  because  it  would  have  told  the 
Jury  to  find  for  defendant  in  any  event  It 
disregarded  the  evidence  relating  to  a  total 
loss.  It  should  have  had  some  such  gualifl- 
cation  as,  "unless  they  find  the  loss  was  to- 
toL" 

Defendant's  instructions  Nos.  8  and  IS  are 
bad,  and  were  properly  refused,  because  they 
make  no  allowance  for  honest  differences  of 
opinion  as  to  the  cash  value  of  the  properly. 
The  special  interrogatory  which  defendant 
desired  to  have  submitted  to  the  Jury  was 
properly  refused  for  the  same  reason. 

Defendant's  instructions  Nos.  9  and  10  are 
bad  for  the  reason  that  they  would  have  de- 
nied recovery  of  damage  to  the  building,  nec- 
essarily resulting  from  the  action  of  the  fire, 
although  not  discoverable  Immediately  there- 
after. Nos.  11  and  17  would  have  been  con- 
fusing and  misleading,  and  were  therefore 
properly  refused.  The  Jury  may  have  con- 
cluded from  the  evidence  that  it  would  cost 
as  much  as  the  amount  of  Insurance  to  re- 
store the  building,  and  in  that  event  plain- 
tiff was  entitled  to  full  indemnity,  U  entitled 
to  anything  at  all. 

[11]  Defendant's  Instruction  No.  14  correct- 
ly defined  a  total  loss,  and  should  have  been 
given.  But  the  record  does  not  show  that 
it  contains  all  the  Instructions  that  were 
given,  and  the  court  may  have  refused  to 
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give  tbls  Instruction  on  the  ground  tbat  the 
question  was  covered  by  some  other  Instruc- 
tion which  was  given,  but  wlilch  does  not  ai>- 
pear  in  the  record.  Therefore,  out  of  def- 
erence to  the  trial  court,  we  must  presume 
that  he  refused  to  give  it  for  that  reason. 
If  this  were  the  only  alleged  error,  we  would 
not  reverse  the  judgment,  because  we  could 
not  say  the  court  erred  in  refusing  even  a 
good  instruction  when  be  may  have  been 
Justified  in  doing  so.  A  party  seeking  rever- 
sal for  the  refusal  of  an  instruction  must 
show,  by  the  record,  that  there  was  no  Justifi- 
cation for  refusing  to  give  It,  else  error  does 
not  affirmatively  appear.  This  he  may  do 
either  by  bringin}?  up  all  the  instructions,  or 
by  having  the  court  certify  that  the  point 
was  not  covered  by  any  other  instruction 
given. 

[12]  Every  reasonable  presumption  must  be 
indulged  in  favor  of  the  correctness  of  the 
rulings  of  the  trial  court.  Ohio  Valley  Bend- 
ing Co.  v.  Picliens  et  al.,  81  8.  E.  1041,  decided 
at  the  present  term. 

For  tile  reasons  herein  given  we  reverse  the 
Judgment,  set  aside  the  verdict,  and  remand 
the  case  for  a  new  trial. 

MILLER,  POFrBNBARGBR,  ROBINSON, 
and  LYNCH,  JJ.    Concurring. 


0<  W.  Va.  406) 

CUMMINGS  ▼.  HAMRIOK. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
May  19,  1914.) 

(Byllabut  hv  the  Court.) 

1.  EQUTIT    ({    205*) — PLBADINO — AUENDUENT. 

Amendments  of  pleadings  in  equitv  tend- 
ing to  promote  substantial  justice  are  tavored. 
[Ed.  Note. — For  other  cases,  see  EquitF,  Cent. 
Dig.  {{  641-643;  Dec.  Dig.  |  265.*] 

2.  Vendob  and  Pdrchaseb  ({  176*)— Abaiv- 

MENT  OF   PUBCHASE   MONKT— DKFICIENOT  IM 

Land — Mutual  Mistake. 

Abatement  of  purchase  money  cannot  be 
bad  for  the  loss  of  .a  parcel  not  Intended  to  be 
included  in  the  conveyance  but  which  has  been 
included  by  mutual  mistake  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {§  333-340;  Dec.  Dig.  { 
176.*] 

8.  Vbndob  and  Pdrchaseb  ({  176*)— Abate- 
ment or  PuBCHABE  Monet— Deficienct  in 

ACRBAOE. 

Where  a  sale  of  land  as  evidenced  by  the 
deed  is  in  gross  and  not  by  the  acre,  and  the 
vendee  was  not  induced  to  purchase  by  reliance 
on  the  vendor's  statement  of  the  quantity,  there 
is  no  implied  warranty  of  quantity  and  the 
vendee  can  not  have  an  abatement  of  the  pui^ 
chase  money  for  a  deficiency  in. the  acreage. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §i  333-340 ;  Dec.  Dig.  8 
176.*j 

4.  Vendob  and  Pubchaseb  (|  176*)— Abate- 
ment OF  PUBCHABE  MONEY— DEFICIENCY  IN 

Land. 

Abatement  of  purchase  money  can  not  be 
allowed  for  the  loss  of  land  which  was  not  in- 
tended  to  be  included   in   the  conveyance   and 


which   by   the   tenna   thereof   is  not  included 
therein. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S|  33S-340;  Dee.  Dig.  i 
176.*] 

6.  Mines  and  Minebals  (i  65*)— Wabbamtt 

OF  AiiouNT— Reservations. 

Where  a  conveyance  reserves  all  the  coal 
except  what  was  reserved  in  a  prior  deed  con- 
veying the  coal,  and  in  that  prior  deed  there 
was  in  fact  no  reservation,  no  defined  estate 
or  right  iu  coal  is  conveyed  to  which  the  gen- 
eral warranty  may  be  applied  and  an  abatement 
of  the  purchase  money  had. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  U  163-166;  Dec.  Dig.  S 
55.*] 

6.  Covenants  rt  100*)— Covenant  against 
Warranty  —  Incumbbancb  —  Action  fob 
PuRcnASE  Monet— Defenses. 

When  the  deed  of  conveyance  contains  only 
covenants  of  general  warranty  and  none  against 
incumbrances,  the  mere  presence  of  incum- 
brances on  the  land,  without  more,  is  ne  defense 
to  a  suit  for  the  purchase  money. 

[Ed.  Note. — ^For  other  cases,  see  Covenants, 
Cent  Dig.  §§  139-155 ;   Dec.  Dig.  1 100.*] 

7.  Boundabies  (§  8*)— Interlock. 

A  call  of  a  deed  for  the  line  of  an  adjoiner 
can  not  make  an  interlock  between  the  land 
conveyed  by  the  deed  and  the  land  of  the  ad- 
joiner. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  U  66-76 ;  Dec  Dig.  f  8.*] 

8.  Vendob  and  Pubchaseb  (§{  174,  808*>— 
Action  fob  Purchase  Monet— Defense. 

The  omission  of  a  call  in  the  deed  is  no 
ground  of  defense  against  the  payment  of  the 
purchase  money  or  ground  for  abatement  of 
the  same,  and  in  a  suit  involving  issues  only  as 
to  whether  the  purchase  money  shall  be  paid  or 
abated,  failure  to  decree  a  correction  of  the 
omission  of  the  call  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  M  358,  359,  862,  877- 
899;   Dec.  Dig.  ${  174,  308.*] 

Appeal  from  Circuit  Court,  Webster 
County. 

Suit  by  A.  L.  Gummlngs  against  Sarah  M. 
Hamrlck.  From  decree  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

W.  T.  Talbott,  of  Webster  Springs,  for 
appellant  Morton  &  Wooddell,  of  Wel>ster 
Springs,  for  appellee. 

ROBINSON,  J.  The  suit  Is  by  a  vendor  of 
land  against  the  vendee,  for  the  enforcement 
of  a  vendor's  lien  retained  in  the  general 
warranty  deed  conveying  the  land.  Defend- 
ant sought  by  her  answer  to  be  absolved  from 
payment  of  the  residue  of  the  purchase 
money  demanded  by  the  suit,  alleging  de- 
ficiency in  the  acreage  and  breaches  of  the 
warranty  as  entitling  her  to  an  abatement 
of  the  purchase  price  in  a  sum  equal  to  or 
larger  than  the  unpaid  residue.  This  de- 
fense on  her  imrt  was  overruled  at  the  hear- 
ing of  the  cause  on  full  pleadings  and  proofs. 
A  decree  for  plaintiff  was  entered.  Defend- 
ant has  appealed. 

[1]  During  the  progress  of  the  cause  plain- 
tiff was  allowed  to  amend  his  bill.  The 
amendment  set  up  the  fact  that  a  ptblic 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indaxea 
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school  bouse  lot  of  small  area  bad  been, 
wltbout  making  proper  exception  thereof, 
left  within  the  boundary  In  drawing  the 
deed,  by  mutual  mistake  of  the  parties.  A 
correction  of  this  mutual  mlstalce  was  ask- 
ed. We  see  notblnjg  improper  In  this  course 
of  pleading.  It  was  allowable  because  it 
surely  tended  to  substantial  Justice.  De- 
fendant was  claiming  abatement  because  su- 
perior title  to  the  school  house  lot  was  in  the 
public  authorities.  The  amendment  was 
pertinent  to  the  cause  Defendant's  answer 
fully  responded  to  the  allegations  of  mutual 
mistake. 

[2]  And  Just  here  we  may  as  well  remark 
that  the  decree,  wherein  it  finds  the  allega- 
tions of  such  mutual  mistake  to  be  sustained 
and  corrects  the  mistake,  is  fully  warranted 
by  the  evidence.  It  is  clear  from  the  facts 
and  circumstances  appearing  that  both  the 
grantor  and  the  grantee  knew  that  this  pub- 
lic property  was  not  within  the  sale  of  real 
estate  evidenced  by  the  deed  and  that  they 
at  no  time  Intended  that  the  conveyance 
should  Include  it  Quite  right  Is  the  decree 
in  excluding  the  school  house  lot  from  the 
conveyance  and  allowing  no  abatement  of  pur- 
chase money  for  the  same.  The  school  house 
lot  did  not  enter  Into  contemplation  in  mak- 
ing the  conveyance.  It  was  never  intended 
to  be  conveyed.  By  what  right  should  de- 
fendant have  abatement  for  that  which  was 
never  intended  to  be  part  of  the  conveyance? 

[3]  The  deed  stated  a  given  number  of 
acres,  more  or  lesa  It  evidenced  a  sale  in 
gross  and  not  one  by  the  acre.  The  sale  was 
not  expressly  by  the  acre,  nor  is  the  purchase 
money  an  exact  multiple  of  the  number  of 
acres.  Tet  defendant  submits  that  she 
should  have  abatement  for  a  small  deficiency 
of  acreage  shown.  The  evidence  does  not 
warrant  a  conclusion  that  there  was  fraud 
or  misrepresentation  on  the  part  of  the  gran- 
tor as  to  the  acreage,  inducing  the  grantee 
to  purchase.  The  tatter's  purchase  was  not 
on  the  strength  of  the  former's  statement  of 
the  acreage.  Where  a  sale  of  land  as  evi- 
denced by  the  deed  is  in  gross  and  not  by  the 
acre,  and  the  vendee  was  not  induced  to  pur- 
chase- by  reliance  on  the  vendor's  statement 
of  the  quantity,  there  is  no  Implied  warranty 
of  quantity  and  the  vendee  can  not  have  an 
abatement  of  the  purchase  money  for  a  de- 
ficiency in  the  acreage.  An  exhaustive  expo- 
sition of  this  subject  is  found  in  Crislip  v. 
<3ain,  19  W.  Va.  438. 

[41  Defendant  Insists  that  her  purchase  of 
land  from  plaintiff  contemplated  the  Inclu- 
sion of  about  13  acres  of  bottom  land  which 
plaintiff  had  theretofore  sold  to  S.  B.  Ham- 
rick,  and  that  she  was  deceived  In  making  the 
purchase  by  plaintifTs  keeping  from  ber  the 
fact  that  Hamrick  had  prior  and  superior 
title  to  the  13  acres.  The  chancellor  from 
conflicting  evidence  has  found  otherwise — 
that  the  inclusion  of  the  13  acres  was  not 
contemplated  and  that  defendant  was  not  de- 
frauded In  this  regard.    We  are  by  no  means 


disposed  to  disturb  that  finding.  It  to  war- 
ranted from  the  evidence,  and  upon  the  whole 
seems  right  Defendant  does  not  ask  a  re- 
scission of  the  contract  for  the  alleged  fraud. 
She  only  seeks  an  abatement  of  the  purchase 
money  because  of  Hamrlck's  possessioD  under 
superior  title  to  the  13  acres,  which  she 
claims  Is  covered  by  the  deed  made  by  plain- 
tiff to  her.  But  the  deed,  in  the  giving  of 
metes  and  bounds,  calls  for  the  "13  acre  tract 
of  S.  B.  Hamrick"  as  an  adjoiner.  Clearly 
the  deed  does  not  include  the  parceL  Sur- 
veyors, fitting  to  the  ground  the  description 
of  the  land  conveyed  by  plaintiff  to  defend- 
ant, say  that  the  13  acre  tract  is  not  includ- 
ed. How  then  may  defendant  have  abate- 
ment for  what  was  not  contracted  by  the 
deed,  or  intended  to  be  contracted  thereby? 

[6]  In  the  conveyance  to  defendant  all  the 
coal  underlying  the  land  was  reserved  "ex- 
cept the  coal  reserved  in  John  T.  McGraw 
deed."  In  plaintiff's  prior  deed  to  McGraw 
for  the  coal,  however,  he  had  reserved  no 
coaL  So  the  exception  in  the  reservation 
really  meant  nothing.  Plaintiff  had  reserved 
no  coal  in  the  McGraw  deed,  and  therefore 
his  conveyance  to  defendant  embraced  no 
coaL  Defendant  says  here  is  a  loss  that  en- 
titles her  to  an  abatement  to  the  extent  of  it 
It  seems  that  she  was  to  have  some  coal  by 
plaintiff's  deed  to  her.  But  how  much? 
What  estate  or  right  in  coal  did  plaintiff 
grrant  to  her?  Only  such  as  he  bad  reserved 
in  his  deed  to  McGraw.  That,  as  we  have 
said,  was  none  whatever.  Then  how  can  an 
abatement  be  given  for  coal  when  the  deed 
defines  no  estate  or  right  in  coal  intended  to 
be  conveyed  by  plaintiff  to  defendant?  How 
shall  it  be  ascertained  what  defendant  lost 
in  this  particular  when  for  the  only  descrip- 
tion reference  is  made  to  another  deed  that 
does  not  describe  the  thing  lost?  The  deed  is 
the  contract  between  the  parties.  The  court 
can  not  make  a  new  contract  for  them.  In 
the  contract  which  the  parties  made,  there  is 
implication  that  defendant  was  to  have  coal 
by  the  conveyance,  but  they  left  the  estate 
or  rlf^t  wholly  undefined  and  uncertain.  It 
can  not  be  known  from  the  deed  what  area, 
estate,  or  right  as  to  coal  was  warranted 
thereby  to  defendant  Indeed  from  the  let- 
ter of  the  conveyance  we  may  say  that  none 
was  warranted  since  none  was  conveyed,  the 
deed  purporting  only  to  transfer  what  was 
reserved  in  the  McGraw  deed,  which  was 
nothing. 

Defendant  maintains  that  plaintiff  fraud- 
ulently represented  to  her  that  he  had  reserv- 
ed in  the  McGraw  deed  valuable  coal  rights, 
and  that  she  purchased  on  the  strength  of 
getting  the  same.  We  do  not  think  this  is 
sustained.  Still  it  is  unimportant  as  to  the 
question  of  abatement  and  that  is  all  de- 
fendant raises.  The  right  to  abatement  for 
loss  by  defect  of  title  must  be  governed  by 
the  deed  as  it  is,  not  by  what  it  ought  to  have 
been.  What  plaintiff's  rights  may  be  for  a 
reformation  or  rescission  is   another  mat- 
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ter.  As  the  deed  stands  it  does  not  vouch  to 
defendant  any  defined  right  as  to  coal  on 
which  an  abatement  of  purchase  money  can 
be  based.  Yet  it  is  to  the  warranty  in  the 
deed,  which  la  only  co-extensive  with  the 
grant,  that  defendant  must  resort  for  her  al- 
leged right  to  abatement  for  loss  by  Mc- 
Graw's  superior  title  to  all  the  coal.  8  Amer. 
&  Eng.  Enc.  of  Lavr,  (2d  Ed.)  66. 

[I]  In  the  deed  to  McGraw,  plaintiff  had 
granted  rights  other  than  those  that  are  le- 
gally Implied  in  a  grant  of  coaL  The  reserva- 
tion of  the  coal  in  plainttfTa  deed  to  defend- 
ant of  course  did  not  reserve  other  than  the 
legally  implied  rights  for  removal.  Because 
of  McGraw's  superior  rights  not  reserved  in 
the  deed  to  defendant,  she  further  claims 
abatement  of  the  purchase  money.  Those 
rights  which  are  vested  in  McGraw,  his  heirs 
and  assigns,  and  not  reserved  in  the  deed  to 
defendant,  pertain  to  the  manufacture  of 
coke  on  the  land,  to  the  taking  of  surface 
land  for  such  manufacture,  and  to  the  trans- 
portation of  coal  from  other  lands  through 
and  over  the  land.  That  those  rights  are 
Incumbrances  on  the  land,  there  is  no  ques- 
tion. The  deed  of  plaintiff  to  defendant,  bow- 
ever,  contains  no  warranty  against  incum- 
brances. It  contains  only  the  ordinary  gen- 
eral warranty.  Usually  the  covenant  of  gen- 
eral warranty  does  not  avail  a  grantee  until 
he  has  been  evicted  from  the  land  by  superior 
title.  Rex  V.  Creel,  22  W.  Va.  375.  Defend- 
ant has  only  a  covenant  of  general  warranty 
to  rely  on  for  her  claim  to  abatement  on  ac- 
count of  the  McGraw  rights.  But  a  covenant 
of  general  warranty  is  not  a  covenant  againi^t 
incumbrances.  Findlay  v.  Toncray,  2  Rob. 
(Va.)  374;  Dickinson  v.  Hoomes's  Adm'r,  8 
Grat  (Va.)  353;  Marbury  v.  Thornton,  82 
Va.  702,  1  S.  E.  909;  McClaugherty  v.  Croft, 
43  W.  Va.  270,  27  S.  E.  246;  Cain  v.  Fisher, 
57  W.  Va.  492,  50  S.  B.  752,  1015;  Hart  v. 
Larkin,  66  W.  Va.  227,  66  S.  E.  473,  135  Am. 
St  Rep.  1027.  The  McGraw  rights  on  de- 
fendant's land  are  merely  incumbrances,  not 
superior  title.  Defendant  has  title,  but  it  is 
incumbered  by  McGraw's  rights.  The  gener- 
al warranty  does  not  vouch  against  these  in- 
nimbrances.  True,  there  may  sometime  be 
Ml  eviction  by  the  force  of  the  Incumbrances 
which  would  work  a  breach  of  the  covenant 
of  general  warranty.  Cain  ▼.  Fisher,  supra. 
But  without  a  particular  covenant  against  in- 
cumbrances, the  mere  presence  of  incum- 
brances, all  that  we  have  here,  is  no  excuse 
against  the  payment  of  the  purchase  money. 
Hart  V.  Larkin,  supra.  In  McClaugherty  v. 
Croft,  supra,  Judge  Brannon  said: 

"It  seems  unreasonable  to  compel  the  pur- 
chaser to  pay  out  the  money,  and  run  the  haz- 
ard of  the  vendor's  future  insolvency,  where 
actual  liens  are  shown;  but  if  the  purchaser 
took  a  covenant  of  general  warranty,  and  no 
covenant  against  incumbrances  or  other  cove- 
nant, it  is  so." 

Plaintiff  is  not  shown  to  be  Insolvent 
EMctlon  under  the  McGraw  incumbrances  is 
not  shown  to  be  imminent     Equitable  con- 


siderations like  these  may  modify  the  rule. 
Such  considerations  are  not  however  present- 
ed in  this  case.  We  are  not  therefore,  called 
to  decide  as  to  their  latency. 

Defendant  relies  on  Smith  ▼.  Ward,  W 
W.  Va.  190,  66  S.  B.  234,  33  L.  B.  A.  (N.  S.) 
1030,  and  Smith  v.  White,  71  W.  Va,  639,  78 
S.  E.  878.  These  cases  are  not  in  point 
Distinctions  between  them  and  the  case  un- 
der consideration  are  clearly  marked.  In 
the  first  abatement  was  allowed  for  the  loss 
of  a  part  of  the  land  by  superior  title.  The 
general  warranty  which  the  deed  contained 
of  course  covered  defects  of  title.  That  case 
did  not  involve  Incumbrances,  but  want  of 
title.  The  latter  case  Involved  a  right  of  way 
on  the  land,  which  was  an  incumbrance;  but 
the  deed  contained  an  express  covenant 
against  Incumbrances.  Under  such  covenant, 
the  purchase  money  could  be  abated  because 
of  a  breach  of  the  covenant  by  the  existence 
of  an  incumbrance. 

Defendant  took  a  conveyance  of  the  land 
subject  to  the  McGraw  rights  and  did  not 
see  fit  to  take  a  covenant  covering  them. 
The  legal  import  of  the  transaction  is  that 
defendant  deemed  the  property  worth  what 
she  contracted  to  pay  notwithstanding  the 
McGraw  rights  thereon.  We  must  assume 
that  she  did  not  consider  their  existence  dam- 
aging In  relation  to  the  purchase  price  of  the 
land,  otherwise  she  would  have  required  the 
grantor  either  to  clear  them  before  her  ac- 
ceptance of  the  deed  or  to  covenant  in  the 
deed  against  them.  The  records  were  open  to 
defendant,  showing  these  rights  to  be  incum- 
brances on  the  land.  Nevertheless  she  so 
contracted  that  she  must  pay  the  purchase 
money  regardless  of  their  existence.  She 
must  be  presumed  to  have  Intended  such  legal 
consequence  of  her  contract,  for  she  is  charg- 
ed with  a  knowledge  of  the  law  as  are  all  per- 
sons. The  claim  of  defendant  that  she  was 
deceived  by  plaintiff  In  regard  to  what  min- 
ing rights  he  had  given  McGraw  is  not  per- 
tinent to  the  issue  she  raises  for  an  abate- 
ment of  the  purchase  money,  even  if  we  con- 
sidered her  claim  in  this  behalf  as  established 
by  the  evidence.  For  fraud  in  this  particular 
she  might  have  the  contract  of  purchase 
rescinded.  But  rescission  Is  not  asked.  She 
stands  on  the  contract  and  asks  an  abate- 
ment of  the  purchase  money  under  its  legal 
force.  As  we  have  seen,  it  gives  her  no  right 
to  abatement  because  of  Incumbrances. 

[7]  On  the  score  of  an  interlock  with  the 
lands  of  Arnold  Hamrick,  defendant  claims 
abatement  for  the  loss  of  five  acres.  Defend- 
ant's title  papers,  however,  call  for  the  line 
of  the  Arnold  Hamrick  land.  Then  there  can 
be  no  interlock.  The  line  is  the  same  where- 
ever  its  true  location  may  be.  The  dispute 
about  the  true  location  of  the  line  does  not 
make  an  interlock.  Robinson  v.  Sheets,  63 
W.  Va.  394,  61  S.  El  347.  Defendant  may 
never  lose  the  five  acres  involved  in  the  dis- 
pute with  Arnold  Hamrick.  She  can  not 
have  abatement  of  the  purchase  money  for  a 
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shortage  of  tlie  five  acres  when  It  la  not  es- 
tablished that  such  shortage  actually  exlsta 

[I]  An  error  assigned  Is  that  there  Is  an 
omitted  call  In  the  deed  and  that  the  conrt 
did  not  correct  the  sama  The  omission  of 
the  call  Is  no  ground  of  defense  against  the 
payment  of  purchase  money.  Neither  Is  it 
ground  for  abatement  of  the  same.  A  case 
was  not  made  by  the  pleadings  calling  for 
the  correction  of  the  deed  as  to  the  omitted 
call.  Why  should  we  consider  the  assign- 
ment? 

We  have  now  disposed  of  the  points  raised, 
briefly,  but  we  hope  with  clearness.  The 
decree  properly  reserves  to  defendant  action 
at  law  which  may  avail  in  case  the  general 
warranty  is  broken  by  eviction  under  the 
mining  rights.  It  remains  only  to  say  that 
the  decree  is  right  and  will  be  affirmed. 

(74  W.  V«.  SW)  === 

WILKINSON  et  aL  v.  POLING  et  al. 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 
May  19,  1914.) 

(SyOalHU  by  the  OourtJ 

SPBCIFIO    PEBrOKKAITCE    ({    105*)— Lachsb— 

Pkbfokmanck  bt  Plaintiff. 

Equity  will  not  enforce  performance  of  a 
contract  tor  the  sale  of  coal  underlying  land, 
at  the  auit  of  a  purchaser  who  buys  for  specula- 
tion and  delays  for  four  years  to  demand  per- 
formance, and  who  was  not  in  a  position  to 
comply  with  his  contract  until  after  he  had  sold 
the  coal  to  another. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
fonnance,  Cent  Dig.  fg  325-341;  Dec  Dig.  | 
105.*] 

Appeal  from  Circuit  Court,  Barbour 
County. 

Bill  by  J.  N.  Wilkinson  and  others  against 
R.  D.  Poling  and  others.  Decree  for  plain- 
tiffs, and  defendants  R.  D.  Poling  and  A. 
Thompson  appeal.  Beversed,  and  bill  dis- 
missed. 

W.  T.  Ice,  Jr.,  and  Arthur  S.  Dayton,  both 
of  Philippi,  for  appellants.  J.  Hop  Woods, 
of  Philippi,  for  appellees. 

WILLIAMS,  J,  From  a  decree  of  the  dr- 
colt  court  of  Barbour  county,  pronounced  on 
the  7th  October,  1911,  enforcing  spedflc  per- 
formance of  a  contract  for  the  sale  of  coal 
underlying  a  tract  of  113  acres  of  land,  at 
the  salt  of  the  purchaser,  defendants  have 
appealed. 

On  the  16tb  of  July,  1901,  R.  D.  PoUng,  the 
owner,  sold  the  coal  to  George  M.  Price  & 
Co.,  a  partnership,  at  the  price  of  $12  per 
acre,  to  be  paid  when  the  coal  was  surveyed, 
the  title  examined  and  accepted,  and  a  deed 
made  and  delivered.  If  the  purchaser  did 
not  comply  witliin  one  year,  the  contract  was 
to  become  void.  The  cash  consideration  was 
nominal.  The  contract  was  acknowledged  by 
Poling  on  the  15th,  and  recorded  the  18th,  of 
July,  1002.    On  the  23d  April,  1902,  George 


M.  Price  &  Co.,  notified  Poling  that  they  were 
ready  to  comply  with  it  as  soon  as  he  com- 
plied with  the  conditions  on  his  part  On 
the  19th  May,  1902,  George  M.  Price  &  Co. 
assigned  the  contract,  together  with  numer- 
ous other  similar  contracts  which  they  held 
with  other  coal  owners  in  the  same  locality, 
to  J.  N.  Wilkinson  and  four  others  composing 
a  partnersliip  designated  as  the  South  Penn 
Goal  Company.  But,  prior  to  taking  the  as- 
signment, the  South  Penn  Coal  Company  had 
obtained  from  said  R.  D.  Poling  and  Cora, 
his  wife,  an  option  to  purchase  the  same  coal 
at  the  price  of  $10  per  acre.  This  option  was 
dated  10th  January,  1002,  and  was  to  expire 
on  1st  May,  1902,  if  notice  of  acceptance  was 
not  given  before  that  time.  Notice  of  its  ac- 
ceptance was  served  on  R,  D.  Poling  on  the 
16th  April,  1902,  and  it  was  recorded  on  the 
25th  April,  1902,  upon  proof  of  the  signatures 
of  said  Poling  and  his  wife,  by  two  subscrib- 
ing witnesses.  It  contained  the  following 
provision: 

"First  parties  are  not  to  be  held  liable  for 
any  damages  by  reason  of  a  former  option  giv- 
en to  Price  &  Co.,  which  option  is  hereby  de- 
clared forfeited  hy  first  parties  thereto." 

On  the  24th  October,  1902,  plaintitCs  wrote 
Poling,  pointing  out  certain  defects  in  his 
title,  and  requested  that  he  have  them  "re- 
moved as  soon  as  possible."  Four  defects 
were  specified  in  the  letter;  two  being  de- 
fective acknowledgments  of  married  women, 
and  two  unreleased  trust  deeds.  These  de- 
fects were  cured  by  the  27th  January,  1903, 
and  quitclaim  deeds  and  releases  recorded. 
PoUng  testifies  that  he  notified  plaintiffs  that 
he  had  perfected  his  title,  but  received  no 
further  request  or  notice  from  them  respect- 
ing the  transaction  until  the  bringing  of  this 
suit  in  1006,  and,  supposing  that  the  South 
Penn  Coal  Company  had  abandoned  their 
intention  to  take  the  coal,  he  sold  and  con- 
veyed it  to  Albert  Thompson  at  $8.50  per 
acre,  and  made  him  a  deed  for  it  on  the  6th 
day  of  October,  1903,  and  on  the  22d  Septem- 
ber, 1905,  said  Thompson  conveyed  it,  togeth- 
er with  other  coal,  to  the  Philippi  Collieries 
Company. 

This  suit  was  brought  in  April,  1906. 
Plaintiffs  aver  that  they  are  entitled  to  have 
either  of  said  contracts  enforced,  and  tender 
with  their  bill  $1,117.70,  the  price  of  the  coal 
at  $10  per  acre,  less  $11.30  paid  when  the 
second  contract  was  made.  The  cause  was 
heard  on  full  pleadings  and  depositions  of 
witnesses,  on  the  7th  October,  1911,  and  a 
final  decree  entered,  holding  that  plaintiffs 
were  not  oititled  to  have  execution  of  the 
contract  of  January  10,  1902,  but  that  they 
were  entitled  to  have  the  earlier  contract  of 
July  16,  1901,  which  had  been  assigned  to 
them,  performed,  and  setting  aside  the  deed 
from  Poling  to  Thompson  and  the  deed  from 
Thompson  and  wife  to  the  Philippi  Collieries 
Company  as  clouds  upon  their  title,  and  re- 
quired said  Poling  and  his  wife  to  execute 
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to  them  a  deed,  and,  In  default  of  their  doing 
8o,  appointed  a  commissioner  to  make  It. 

Plaintiffs  the  South  Penn  Coal  Company 
acquired  no  additional  equities  against  Poling 
by  taking  an  assignment  of  the  prior  con- 
tract which  he  made  with  George  M.  Price 
&  Co.  They  knew  of  its  existence  when  they 
took  the  option  of  January  10,  1902,  which 
expressly  declared  it  was  forfeited.  To 
claim  under  the  first  would  be  to  repudiate 
wliat  they  assented  to  in  the  second  contract. 
They  agreed  that  the  first  should  be  declared 
forfeited,  and  contracted  with  Poling  because 
they  thought  he  had  a  right  to  declare  it  for- 
feited, and  consented,  by  accepting  the  con- 
tract from  him  containing  a  declaration  of 
forfeiture,  that  he  might  do  so.  Therefore, 
whatever  rights  they  acquired  by  assignment 
from  George  M.  Price  &  Co.  were  merged  in 
the  second  contract  and  became  extinguished. 
Both  parties  to  the  new  contract  were  estop- 
ped from  enforcing  the  old  one.  Are  plain- 
tiffs entitled  to  enforce  the  second  contract? 
We  think  not  After  writing  Poling  on  Octo- 
ber 24,  1902,  notifying  him  of  certain  defects 
in  bis  title,  plaintiffs  seem  to  have  taken  no 
further  steps  to  complete  their  purchase  until 
the  bringing  of  this  suit  They  did  not  de- 
mand a  deed  or  make  a  tender  of  the  pur- 
chase money  or  notify  Poling  that  they  were 
ready  to  pay  on  delivery  of  a  proper  deed, 
although  Poling  says  he  notified  them  that  he 
had  cleared  his  land  of  incumbrances.  It 
appears  from  the  record  that  they  were  not 
willing  and  ready  at  all  times  to  carry  out 
their  contract.  This  Is  shown  by  their  long 
delay  and  by  letters  written  by  J.  N.  Wilkin- 
son, one  partner,  to  W.  W.  Balney,  anothier 
partner,  and  from  Wilkinson's  afBdavit  and 
the  affidavits  of  D.  M.  Willis  and  J.  T.  Nixon, 
other  members  of  the  partnership.  These 
letters  and  affidavits  were  used  as  evidence 
In  a  suit  brought  by  said  Balney  against  the 
other  member  of  the  partnership  for  the 
purpose  of  a  settlement  of  the  partnership 
business  and  were  Introduced  as  evidence  In 
the  present  case.  It  appears  that  the  part- 
nership was  formed  for  the  speculative,  pur- 
pose of  getting  together  a  large  body  of  coal 
by  taking  options  from  the  individual  prop- 
erty owners  and  theta  selling  it  at  a  profit 
They  did  In  fact  gather  up  several  thousand 
acres  of  coal  in  Barbour  county,  but  lacked 
the  ready  means  to  complete  their  contracts 
with  some  of  the  owners.  They  had  difficul- 
ty in  finding  a  purchaser,  but  succeeded  In 
1905  in  making  sale  to  James  M.  Guffey  of 
Pittsburg,  and  then  they  became  active  in 
closing  up  with  the  property  owners.  In  a 
letter  written  by  Mr.  Balney  to  J.  N.  Wilkin- 
son, dated  as  late  as  December  13,  1903,  he 


"I  am  perfectly  willing  to  aell  the  property 
at  $15  per  acre  if  we  cannot  get  more.  Some- 
thing must  be  done  at  once,  if  we  hope  to  save 
the  field  at  all." 


Furthermore,  Poling  testlfles  that  plalntUfa' 
agent,  who  got  from  him  the  second  contract, 
told  him  that  the  Standard  Oil  Company,  or 
men  Interested  In  the  Standard  Oil  Company, 
were  backing  plaintiffs.  True,  Nixon  and 
Wilktnson  deny,  in  their  testimony,  that  any 
one  authorized  to  represent  them  bad  author- 
ity to  make  such  statement.  But  Mr.  Wilkin- 
son's denial  is  not  consistent  with  what  he 
says  in  a  letter  to  Mr.  Balney,  of  date  April 
29,  1902.    In  that  letter  he  says: 

"But  we  will  still  hold  out  the  idea  that  the 
Standard  Oil  Co.  is  taking  up  the  field.  I  think 
it  will  be  a  good  scheme.  These  people  through 
Allen  furnish  the  money  to  take  up  the  coal  as 
fast  as  it  is  surveyed  and  deeds  made  &  titles 
examined  and  they  pay  for  all  surveying  in  ad- 
dition to  the  price  for  the  coal  which  will  be  ' 
quite  an  item. 

That  letter  was  written  after  Mr.  Wilkin- 
son thought  be  had  made  a  sale  of  the  field 
to  certain  people  represented  by  Mr.  Allen, 
and  it  clearly  appears  from  what  Mr.  Wil- 
kinson therein  says  that  he  hoped  to  get  the 
money  from  that  sale  with  Vrhlch  to  complete 
the  numerous  purchases  which  they  had 
made. 

Not  until  after  they  had  sold  to  Guffey  la 
1905  did  plaintiffs  show  readiness  to  comply 
with  their  contract  with  Poling.  We  think  It 
is  fairly  proven  that  plaintiffs  were  trying  to 
hold  the  field  together,  without  paying  the 
landowners,  until  they  could  effect  a  sale, 
and  that.  If  they  had  not  succeeded  in  making 
a  sale,  the  whole  scheme  would  have  been 
abandoned ;  that,  having  paid  only  a  nominal 
cash  consideration,  they  were  in  a  position 
to  comply  with  their  contract,  or  to  back  out 
from  It,  If  they  chose  to  do  so.  Equity  wlU 
not  decree  spedflc  execution  of  a  contract  In 
favor  of  a  purchaser  who  is  not,  at  all  times, 
ready  and  willing  to  fulfill  his  contract 

"Equity  will  not  decree  specific  performance 
to  him  who  has  not  shown  himself  to  have  been 
ready,  desirous,  prompt,  and  eager  to  perform 
the  contract  on  his  part,  or  if  his  conduct  has 
indicated  bad  faith  or  virtual  abandonment  of 
the  contract"  Buffalo  Coal  &  Coke  Co.  r. 
Vance  et  al.,  71  W.  Va.  148,  76  b.  E.  177;  Clay 
V.  Deskins,  36  W.  Va.  350,  15  &  E.  85. 

Plaintiffs  waited  from  January  10,  1902,  to 
April,  1906,  a  period  of  more  than  four  years, 
before  they  demanded  execution  of  their 
contract  Then,  after  they  had  sold  the  coal 
field  to  Guffey  and  others,  and  after  the  price 
of  coal  had  advanced,  they  became  eager  to 
have  their  contract  of  purchase  with  Poling 
enforced.  We  do  not  think  they  have  shown 
either  good  faith  or  requisite  diligence  enti- 
tling them  to  equitable  relief. ' 

Thompson  and  the  Phillppl  Collieries  Com- 
pany, having  purchased  after  plaintiffs'  con- 
tract was  recorded,  bad  constructive  notice 
of  it  and,  of  course,  acquired  no  higher 
rights  than  Poling  had.  They  stand  in  his 
shoes.  But  plaintiffs  have  shown  no  equi- 
ties even  against  Poling,  their  vendor. 

We  reverse  the  decree  and  dismiss  the  bill. 
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(M  Oa.  App.  099) 

liEE  ▼.  BAGWELL.     (No.  6629.) 
(Coort  of  Appeals  of  Georgia.    June  22,  1914.) 

(Byttalin  by  Editorial  Btaff.) 

New  Trial  ({  162*)  —  RiiassioN  ob  Reduc- 
tion or  BiXOXSS  IN   RXOOVEBY. 

Where,  in  an  action  by  a  cropper  against 
his  landlord  for  an  alleged  balance  due  under  his 
contract,  the  evidence  was  conflicting  as  to  the 
amount,  if  any,  plainliS  was  entitled  to  recover, 
it  waa  error  for  the  court,  on  motion  for  new 
trial,  to  order  plaintiff  to  write  off  a  certain 
amount  from  the  verdict  in  his  favor,  since  the 
conrt  can  exercise  this  right  only  -when  the 
amoont  ia  certain  from  the  evidence  or  bgr  ad- 
mission. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |S  324-329;   Dec.  Dig.  {  162.*] 

Error  from  City  Ooort  of  Blakely;  R.  H. 
Sheffield,  Judge. 

Action  by  J.  M.  Bagwell  against  Mrs.  S.  A. 
Lee.  From  an  order  denying  her  a  new  trial, 
defendant  brings  error.    Reversed. 

Rambo  &  Wright,  of  Blakely,  for  plalntUt 
in  error.  A.  H.  Gray,  of  Blakely,  for  defend- 
ant in  error. 

ROAN,  J.  J.  M.  Bagwell  was  a  cropper  of 
Mrs.  S.  A.  Lee  for  the  year  1912.  He  ctiltl- 
Tated  a  crop  upon  her  land  on  the  usual 
terms  prevailing  between  landlords  and  their 
croppers,  Mrs.  Lee  contracting  to  furnish 
tbe  land,  the  mules,  feed  for  the  stock,  and 
farming  implements,  and  the  cropper  agree- 
ing to  cultivate  and  gather  the  crop,  and  It 
being  agreed  that,  after  tbe  fertiliser  bill  had 
been  charged  to  tbe  crop,  tbe  remainder 
sbonld  be  divided  equally  between  them. 
Bagwell  brought  suit  against  Mrs.  Lee  for 
$458.38,  and  Interest  thereon,  alleged  to  be 
due  under  this  contract,  alleging  that  from 
the  crop  raised  and  gathered  by  him  on  the 
farm  of  Mrs.  Lee  he  produced  33%  bales  of 
cotton,  averaging  500  pounds  each,  the  price 
of  which  was  11  cents  per  pound,  making  a 
total  value  of  $1,675,  of  which  his  half  was 
$837.50;  that  from  this  cotton  1,005  bushels 
of  cotton  seed  were  produced,  worth  30  cents 
a  bushel,  and  of  tbe  total  value  of  $301.50, 
of  which  he  was  likewise  entitled  to  a  half ; 
and  that  he  was  furnished  by  the  defendant 
money  and  supplies  to  enable  him  to  cultivate 
and  gatner  the  said  crop,  to  the  amount  of 
$529.87,  which  sum  should  be  deducted  from 
his  half  of  tbe  total  sum  for  cotton  and  cot- 
ton seed.  Attached  to  his  petition  Is  a  bill 
of  partlcnlars  showing  the  various  amounts 
admitted  to  be  received  by  him  from  Mrs. 
Lee.  Tbe  defendant  in  her  answer  admitted 
tbe  contract,  and  that  the  cotton  was  produced 
by  tbe  plalntifT  as  alleged,  but  denied  the 
allegations  as  to  the  value  of  the  crop,  and 
alleged  that  during  the  year  1912  she  fur- 
nished the  plaintiff  money  and  supplies  and 
articles  of  the  total  value  of  $883.18,  and 
tbat  the  bill  of  particulars  attached  to  tbe 
plaintiff's  petition  was  not  correct  She  fur- 
ther answered  that  she  was  not  Indebted  to 


the  plaintiff  In  any  sum  whatever;  that  he 
received  bis  part  of  the  first  nine  bales  of  cot- 
ton that  was  ginned  and  packed ;  and  that  she 
fully  compiled  with  her  part  of  tbe  contract, 
and  turned  over  to  plaintiff  all  of  his  share  of 
tbe  crop  that  waa  due  him.  The  trial  result- 
ed in  a  verdict  for  the  plaintiff  for  $420. 
Tbe  defendant  moved  for  a  new  trial  on  the 
usual  general  grounds,  and  on  two  additional 
grounds;  tbe  first  of  which  was  that  tbe 
court  refused  to  admit  in  evidence  a  memo- 
randum of  articles  furnished  by  the  defend- 
ant to  the  plaintiff  and  of  the  dates  on  which 
they  were  furnished,  and  of  cotton  delivered 
on  account  and  cash  paid,  and  of  tbe  dates 
of  delivery  and  of  the  payments,  the  court 
sustaining  an  objection  by  tbe  plaintiff  tbat 
tbe  same  did  not  appear  to  be  a  book  of  orig- 
inal entries,  and  tbat  the  evidence  showed 
tbat  Mrs.  Lee  was  not  a  merchant,  shopkeep- 
er, physician,  blacksmith,  or  other  person 
doing  a  regular  business  and  keeping  daily 
entries  thereof.  The  remaining  ground  was 
that  the  verdict  was  excessive,  "being  for  a 
greater  amount  of  money  than,  under  any 
view  of  the .  testimony,  the  plaintiff  was  en- 
tiOed  to." 

Tbe  court  rendered  tbe  following  judgment 
on  said  motion  for  a  new  trial: 

"It  is  considered,  ordered,  and  adjudged  that 
a  new  trial  be  granted,  unless  the  plaintiff  shall 
write  off  from  the  amount  of  the  verdict  and 
juQgment  in  said  case  the  sum  of  $141.66  in- 
stanter,  and  shall  file  in  the  office  of  the  clerk 
of  the  city  court  of  Blakely  an  instrument  in 
writing  so  writing  off  from  said  verdict  and 
judgment  said  amount;  said  writing  to  be  filed 
as  a  part  of  the  record  in  said  case  and  spread 
upon  tile  minutes  of  the  court." 

Tbe  plaintiff,  by  his  attorney  of  record.  In 
compliance  with  this  order,  wrote  off  from 
tbe  verdict  and  Judgment  the  sum  of  $141.66, 
and  agreed  to  accept  in  satisfaction  of  tbe 
verdict  and  Judgment  tbe  sum  of  $288.34, 
with  costs  of  suit  This  had  the  effect  of 
overruling  the  motion  for  a  new  trial  on  eadi 
and  every  ground.  The  defendant  excepted, 
insisting  tbat  the  court  should  have  granted 
her  a  new  trial  unconditionally. 

From  an  examination  of  the  record  we  are 
unable  to  discover  any  error  of  law  commit- 
ted by  the  court  in  the  trial  of  this  case,  un- 
less the  Judge  erred  In  ordering  that  a  new 
trial  be  granted  unless  the  plaintiff  would 
write  off  the  sum  of  $141.66  from  tbe  amount 
of  the  verdict  and  judgment  When  the 
plalntlGTs  counsel  complied  with  this  or- 
der by  writing  off  tbe  sum  named  by  tbe 
court's  order,  it,  in  effect  overruled  tbe  mo- 
tion for  a  new  trial. 

The  movant  contends  tbat  she  should  have 
been  granted  a  new  trial  unconditionally, 
unless  there  was  in  the  evidence  some  crite- 
rion leading  with  certainty  and  accuracy  to 
tbe  amount  that  should  be  written  off;  that 
any  other  rule  than  this  would  amount  to 
substituting  the  Judge  for  the  jury  In  the 
trial  of  issues  of  fact;    and  that  tbe  erl- 


TOT  otbet  cases  see  same  topic  and  section  NUUBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  IndezjM 
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dence  did  not  authorize  the  order  that  the 
sum  of  $141.66  be  written  off.  There  is  noth- 
ing in  the  evidence  contained  in  tUs  record 
by  which  this  court  is  enlightened  as  to  the 
basis  and  method  of  calculation  by  which 
the  court  below  reached  the  conclusion  that 
the  verdict  rendered  was  in  excess  of  the 
proper  amount  by  $141.66.  If  the  testimony 
for  the  plaintiff  was  alone  considered  in 
making  the  calculation,  there  was  nothing 
that  we  are  aware  of  to  lead  the  Judicial 
mind  with  any  degree  of  certainty  to  con- 
clude that  the  verdict  was  excessive  in  that 
amount.  If  the  evidence  for  the  defendant 
alone  was  considered,  would  not  the  Judicial 
mind  reach  the  conclusion  that  every  dol- 
lar of  the  verdict  was  in  excess  of  what  it 
should  have  been?  Then  how  is  this  court 
to  determine  upon  what  particular  testimony 
the  Judge  relied  in  making  up  his  estimate 
of  the  amount  that  should  be  written  off 
the  verdict? 

There  are  many  rulings  of  the  Supreme 
Court  and  of  this  court  to  the  effect  that, 
where  some  definite  and  readily  ascertain- 
able portion  of  the  verdict  should  not,  un- 
der the  law  and  the  facts  of  the  case,  have 
been  recovered  by  the  plaintiff,  the  trial 
Judge  may  order  that  the  illegal  portion  be 
remitted  by  the  plaintiff,  or  that,  if  not  re- 
mitted, a  new  trial  be  granted.  In  Vigal  v. 
Castleberry,  67  Ga.  600,  which  was  an  ac- 
tion upon  a  trustee's  bond,  the  court  charged 
the  Jury  that,  if  the  trustee  charged  him- 
self in  Ills  returns  with  10  per  cent,  interest, 
that  would  be  evidence  that  he  made  10  per 
cent,  and  the  Jury  should  find  the  principal, 
with  10  per  cent  Interest  to  the  time  of  the 
trial.  There  was  a  verdict  charging  him 
with  interest  at  10  per  cent  The  court  or- 
dered that  all  interest  over  7  per  cent  be 
written  off,  and  that,  upon  compliance  by 
the  plaintiff  with  this  direction,  a  new  trial 
be  refused.  The  plaintiff  compiled  with  the 
order,  and  exception  was  taken  by  the  plain- 
tiff. The  Supreme  Court  decided  that  the 
trial  Judge  did  not  err  In  this  order,  as  the 
illegal  part  of  the  verdict  was  so  apparent 
that  there  was  no  uncertainty  about  it  In 
Whaley  v.  Broadwater,  78  Ga.  336,  which 
was  a  suit  upon  an  account,  one  of  the  pleas 
filed  by  the  defendants  was  a  set-off.  The 
plaintiff  admitted  his  indebtedness  to  defend- 
ant in  a  given  sum,  but  the  Jury,  Ignoring 
this  admission,  found  for  the  plaintiff  the 
full  amount  sued  for;  whereupon  the  de- 
fendant moved  for  a  new  trial,  which  the 
court  granted,  unless  the  plaintiff  would 
write  off  the  amount  admitted  to  be  due  the 
defendant  The  plaintiff  complied  with  the 
order  by  writing  off  this  amount  and  conse- 
quently a  new  trial  was  refused.  The  Su- 
preme Court  affirmed  the  Judgment,  and  ruled 
there  was  enough  evidence  to  support  the 
verdict.  That  was  a  case  In  which  the  amount 
written  off  was  so  certain  and  definite  as  not 
to  leave  any  room  for  doubt    We  know  of 


no  decision,  and  none  has  been  cited,  holding 
that  on  a  motion  for  a  new  trial,  the  court 
can  arbitrarily  determine  to  what  extent  a 
verdict  found  by  a  Jury  is  in  excess  of  what 
the  evidence  authorized,  and  order  it  writ- 
ten down  to  the  amount  that  the  Judge  de- 
termines to  be  a  proper  amount  authorized 
by  the  evidence.  Unless  the  evidence  is  such 
as  to  leave  no  room  for  conjecture  or  dis- 
pute, the  amount  which  the  court  may  in  any 
case  order  written  off  from  the  verdict  as 
excessive  must  be  a  sum  that  appears  from 
uncontradicted  evidence  or  by  admission  of 
the  party  to  be  affected,  or  in  some  way  that 
renders  it  certain  and  definite.  The  above 
and  exiiaustive  opinion  handed  down  by 
Chief  Justice  Fish  in  the  case  of  Central  of 
Georgia  Railway  Co.  v.  Perkerson,  112  Ga. 
923,  38  S.  E.  365,  63  L.  R.  A.  210,  which 
deals  with  practically  all  former  decisions  on 
this  subject,  overruling  some,  and  in  others 
harmonizing  their  apparent  confilcts,  decides, 
as  we  believe,  the  true  rule  in  such  cases  to 
be  that  a  Judge  is  Justifiable  in  ordering  a 
certain  amount  of  the  verdict  written  off  aa 
excessive  in  some  cases,  but  that  he  can  ex- 
ercise this  right  only  when  the  amount  is 
certain  from  the  evidence,  or  by  admission  of 
the  party  affected,  but  as  long  as  the  exact 
amount  is  matter  of  dispute  it  cannot  be 
done. 

In  view  of  the  conflict  in  the  evidence  in 
this  case  as  to  the  amount  the  plaintiff  is  en- 
titled to  recover  of  the  defendant,  if  any 
amount  and  of  the  uncertainty  as  to  what 
is  the  real  truth  on  this  issue  (the  plaintiff 
claiming  a  considerable  amount  as  due  him 
by  the  defendant,  and  the  defendant,  on  the 
other  hand,  claiming  that  she  owes  the  plain- 
tiff nothing,  and  there  being  evidence  to  sup- 
port the  contentions  of  each  of  the  litigants), 
the  case  is  one  in  which  the  Jury  should  be 
the  sole  Judges  of  the  amount  due  from  one 
to  the  other,  and  is  not  a  proper  case  in 
which  the  Judge  can  properly  substitute  him- 
self for  the  Jury  in  determining  this  amount 

Judgment  reversed. 

*'"°°°°"         a*  0*.  App.  6M) 
EVERETT  ▼.  CITY  OF  VIDAUA. 
(No.  6412.) 
(Court  of  Appeals  of  Georgia.    June  22,  1914.) 

(Byllabut  by  th»  Court.) 
1.  Intoxicatino  Liqdobs  (g  236*)— Pbobkod- 
TION— Pboof. 

Evidence  of  a  single  illegal  sale  of  intoxi- 
cating liquor,  without  further  proof,  may  be 
sufficient  to  authorize  the  inference  that  intoxi- 
cants were  kept  for  the  purpose  of  illegal  sale, 
in  violation  of  a  municipal  ordinance  penalizing 
such  keeping,  and  to  justify  a  conviction  under 
the  ordinance,  provided  the  evidence  is  sufficient 
to  satisfy  the  mind  that  this  purpose  existed  at 
or  before  the  time  of  the  alleged  sale;  but  a 
conviction  under  the  ordinance  cannot  be  sup- 
ported when  it  does  not  appear  that  a  sale  was 
intended  by  the  owner  of  the  liquor  before 
the  liquor  was  consumed,  though  there  is  evi- 
dence that  money  was  afterwards  paid  to  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  k  Am,  Dts.  Kay-No.  Sorlw  *  Rop'r  Indexw 
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owner  for  the  liqaor  consumed,  and  though, 
if  the  accaaed  were  charged  with  a  sale  in  vio- 
lation of  the  state  prohibition  law,  this  evidence 
would  warrant  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {§  300-322;  Dec.  Di«.  | 
236.*] 

2.   Il«TOXICATIHQ   LlQUOBS    ((  236*)— PBOSSCIT-- 
TION— PBOOF. 

In  view  of  the  foregoing^  roling,  the  evi- 
dence in  this  case  was  insufficient  to  show  that 
the  accused  was  guilty  of  keesing  intoxicating 
liquor  for  sale,  to  the  exclusion  of  every  other 
reasonable  hypothesis  than  that  the  custody  of 
the  intoxicants  was  for  that  purpose,  and  the 
court  erred  in  overruling  the  certiorari 

fE^d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  iS  300-S22;  Dec.  Dig.  I 
236.*) 

Error  from  Snperlor  Court,  Toombs  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Minnie  Everett  was  convicted  of  keeping 
intoxicating  liquor  for  sale  In  violation  of  an 
ordinance  of  the  City  of  Vldalla,  and  brings 
error  from  the  overruling  of  certiorari  by  the 
superior  court    Reversed. 

W.  M.  Lewis,  of  Vldalla,  for  plalntUT  In  er- 
ror. B.  P.  Jackson,  of  Vldalla,  for  defendant 
in  error. 

RUSSELL,  C.  J.    Judgment  reversed. 

ROAN.  J.,  absent  on  account  of  slcknesa 

a*  Ga.  App.  645) 

FEDERAL  DISCOUNT  CO.  v.  J.  H.  CARTER 
&  CO.     (No.  5398.) 

(Court  of  Appeals  of  Georgia.    June  22,  1914.) 

(Svllahut  hv  the  Court.) 
Bnxs  AND  Notes  (S  485*)— Pleadzno— Vebi- 

FIKO    DKNIAI.. 

Civ.  Code  1910,  |  4299,  provides  that  "an 

indorsement  or  assignment  of  any  bill,  bond,  or 
note,  when  the  same  is  sued  on  by  the  indorsee, 
need  not  be  proved  unless  denied  on  oath"; 
and  where  a  defendant  on  oath  denies  the 
transfer,  assignment,  or  indorsement  of  certain 
drafts  from  toe  original  payee  to  the  plaintiff, 
and  "both  the  genuineness  and  legalitiy  of  any 
indorsement  or  transfer  of  said  drafts,"  and  no 
demurrer  to  this  plea  is  filed  by  the  plaintiff, 
the  plea  must  be  treated  as  such  a  compliance 
with  the  Code  section  quoted  above  as  to  put 
the  plaintiff  on  proof  of  the  indorsements  or 
assignments  relied  upon  to  vest  title  in  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  |$  1542-1554;  Dec.  Dig.  § 
485.*] 

Error  from  City  Court  of  Baxley ;  Gordon 
Knox,  Judgje. 

Action  by  the  Federal  Discount  Company 
against  J.  H.  Carter  &  Co.,  a  copartnership. 
Judgment  for  defendants,  and  plalntltC  brings 
error.     Affirmed. 

Parker  &  Hlgbsmltta,  of  Baxley,  for  plaln- 
tUT in  error.  Padgett  &  Watson,  of  Baxley, 
for  defendants  In  error. 

WADE,  J.  The  Federal  Discount  Company 
brongbt  suit  against  J.  H.  Carter  &  Co.,  a 


copartnership,  on  five  drafts  tor  $33  each, 
dated  December  17,  1908,  and  maturing  at 
various  dates  thereafter,  payable  to  St.  Louis 
Jewelry  Company  and  accepted  in  writing  by 
J.  H.  Carter  &  Ck>.  Except  as  to  due  dates, 
all  of  said  drafts  were  Identical,  and  were 
as  follows: 

"$33.00  St.  Louis,  Mo.,  Dec.  17,  1908. 

"Four  months  after  date,  pay  to  the  order  of 
St.  Louis  Jewelry  Co.,  at  their  office,  at  St 
Louis,  Mo.,  the  sum  of  thirty-three  dollars, 
without  interest  value  received,  and  charge 
to  the  account  of 

"[Signed]       St  Lonis  Jewelry  0>.,  per  M. 
"To  J.  H.  Carter  &  Co.,  Alma,  Ga." 

Across  the  face:  "Accepted.  J.  H.  Carter 
&  Co." 

Indorsed:  "Pay  to  the  order  of  Federal  Dis- 
count (Company. 

"St   Louis  Jewelry   CJo." 

The  plalntur  alleged  In  Its  amended  peti- 
tion that  "the  several  drafts  sued  upon  were 
Indorsed  and  transferred  to  plaintiff  before 
the  dates  of  maturity"  thereof.  The  defend- 
ants filed  a  plea  setting  up  a  total  fallurel  of 
consideration,  and,  in  order  to  let  in  the  de- 
fense which  they  sought  to  make^  made  the 
following  allegations: 

"These  defendants  further  on  oath  especially 
deny  the  transfer,  assignment,  or  indorsement 
of  the  drafts  from  the  §t  Louis  Jewelry  Com- 
pany to  the  plaintiff,  and  deny  both  the  gen- 
uineness and  legality  of  any  indorsement  or 
transfer  of  said  drafts  from  the  said  St  Louis 
Jewelry  Company  to  the  plaintiff." 

And  they  alleged  it  was  necessary  to  In- 
quire into  the  title  of  the  plaintiff  in  order 
to  let  in  the  defense  they  were  seeking  to 
make  to  the  suit  on  the  drafts.  The  record 
does  not  disclose  that  a  demurrer  to  this 
plea  was  filed,  nor  does  it  even  appear  that 
there  was  an  oral  motion  to  strike  the  plea, 
for  legal  insufficiency ;  but  the  case  proceeded 
to  trial  on  the  original  and  amended  petition 
and  plea  as  amended.  The  plaintiff  offered 
in  evidence  the  original  five  drafts  sued  on, 
without  any  proof  to  verify  or  sustain  the 
indorsements  thereon,  and  on  objection  by 
the  defendants'  counsel  the  court  excluded 
the  drafts.  No  other  evidence  being  offered 
by  the  plaintiff,  the  court  granted  a  nonsuit 
The  plaintiff  excepted. 

The  only  question  to  be  determined  by  this 
court  in  the  light  of  the  particular  facts  in 
the  case  under  consideration.  Is  whether  the 
plea  filed  by  the  defendants  was  sufficient  to 
exact  from  the  plaintiff  proof  as  to  the  in- 
dorsements or  assignments  of  the  St  Louis 
Jewelry  Company  to  the  Federal  Discount 
Company.  Of  course,  if  the  plea  was  suffi- 
cient for  this  purpose,  the  court  did  not  err 
in  excluding  the  drafts  when  offered  without 
such  proof,  and  tn  thereafter  granting  the 
nonsuit 

"A  party  may  deny  the  original  execution  of 
the  contract  sought  to  be  enforced^  or  its  ex- 
istence in  the  shape  then  subsisting."  Civil 
Code,  §  4295. 

"A  plea  of  non  est  factum  mubt  be  under 
oath,  and  must  aver,  not  only  that  the  alleged 
maker  did  not   sign  the  instrument  but  that 
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it  is  not  bis  act  or  deed."    Crockett  ▼.  Qarrard, 
4  Ga.  App.  860,  364,  61  8.  E.  552,  553. 

It  Is  obrlous  that  the  plea  in  question  was 
not  a  perfect  plea  of  non  est  factum  under 
the  express  language  of  the  Code  section  It- 
self and  under  numerous  rulings  from  onr 
courts  of  last  resort,  and  if  it  had  been  prop- 
erly demurred  to  It  should  have  been  stricken 
for  insuttlciency.  Mozley  v.  Reagan,  109  Ga. 
182,  34  S.  E.  310.  But  the  record  discloses 
no  demurrer  whatever  to  the  plea  as  a  whole, 
or  to  the  i>artlcular  portion  thereof  which  de- 
nies "the  transfer,  assignment,  or  indorse- 
ment of  the  drafts  from  the  St  Louis  Jewelry 
Company  to  the  plaintltr,"  and  also  denies 
"both  the  genuineness  and  legality  of  any  in- 
dorsement or  transfer  of  said  drafts  from  the 
said  St.  Louis  Jewelry  Company  to  the 
plalnUff." 

The  exact  point  at  Issue  In  the  Instant  case 
was  passed  upon  in  totldem  verbis  by  the  Su- 
preme Court,  In  the  case  of  Bruce  t.  Neal 
Bunk,  134  Ga.  366,  67  S.  B.  819.  The  plea 
In  that  case  averred  that  the  "defendant  de- 
nies both  the  genuineness  and  the  legality  of 
the  Indorsement  and  transfers  set  forth  in 
the  third  paragraph  of  the  petition,"  the 
court  overruled  a  demurrer  thereto,  and  the 
plaintiff  excepted  pendente  lite.  The  trial  re- 
sulted in  a  verdict  for  the  plaintiff,  however, 
and  the  defendant  carried  the  case  to  the 
Supreme  Court  for  review;  and  since  no 
cross-bill  of  exceptions  was  filed  by  the  suc- 
cessful plaintiff,  complaining  of  the  ruling 
assigned  as  error  in  the  exceptions  pendente 
lite,  the  Supreme  Court  declared  it  had  no 
power  to  review  the  judgment  on  demurrer, 
for  lack  of  exceptions,  and  must  therefore 
"treat  the  plea  as  legally  sufficient  under  the 
statute  aa  set  forth  in  Civil  Code,  $  3705"  — 
now  section  4209.     The  court  further  said: 

"So  regarding  the  plea,  it  should  be  construed 
as  a  denial  that  the  indorsements  were  made 
or  anthorized  by  the  persons  purporting  to  make 
them." 

So  construing  the  plea  In  the  case  under 
consideration,  the  indorsements  being  denied 
on  oath,  proof  of  the  genuineness  thereof 
must  have  been  offered  before  the  drafts 
could  be  received  in  evidence,  and  hence  the 
court  did  not  err  In  excluding  them.  Bruce 
V.  Neal  Bank,  supra.  No  other  evidence  be- 
ing offered  in  behalf  of  the  plaintiff,  thenon> 
suit  was  unavoidable. 

Judgment   affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 


(14  Oa.  App.  630) 

BUTTS  V.  WHITAKER.    (No.  5365.) 
(Court  of  Appeals  of  Georgia.    June  22,  1914.) 

^£ryHab«*  ly  the  Oomrt.) 
1.  Appeal  and  Ereob  ({  lOOl*)— Vkbmct- 

EVIDENCB. 

The  reviewing  court  will  not  disturb  a 
verdict  resting  upon  evidence  sufficient  to  sns- 
tain  the  necessary  averments  in  behalf  of  the 


successful  party,  even  thongh  the  evidence  be 
somewhat  weak  and  nnsatiafactory. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3922,  3928-3034;  Dec 
Dig.  I  1001.»] 

2.  WlTNBSSES    (I    149»)— COMPBTENCT— TaANS- 

ACTIONS  WITH  Deceased  Person. 

One  cannot  be  heard  to  testify  in  his  own 
behalf  concerning  transactions  between  himself 
and  a  deceased  person,  in  a  salt  instituted  by 
the  administrator  of  the  decedent, 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Ji  655,  556,  558,  660,  562,  663,  670, 
651,  652;   Dec.  Dig.  |  149.*] 

3.  Gins  ({  61*)— iNsTBTTcnorra— EviDENCB. 

There  was  evidence  authorizing  the  in- 
structions to  the  Jury  as  to  the  essentials  of  a 
gift,  and  also  as  to  the  presumption  of  a  gift 
arising  from  the  delivery  of  personal  property 
by  a  parent  into  the  eiSclnsive  possession  of 
a  child  living  separate  from  the  parent 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  i  102;    Dec.  Dig.  |  61.*] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty ;  J.  B.  Park,  Judge. 

Action  by  J.  0.  Whitaker,  administrator, 
against  Len  Butts.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

In  January,  1910,  Leonard  Butts,  Jr.,  was 
stricken  with  a  fatal  sickness,  and,  realizing 
the  gravity  of  his  condition,  and  seeking  to 
provide  In  the  best  possible  manner  for  the 
welfare  and  comfort  of  his  young  wife,  who 
was  about  to  become  a  mother,  he  sent  her 
to  the  home  of  her  parents,  to  remain  until 
after  her  accouchement,  and  himself  re- 
moved to  bis  paternal  home.  By  his  direc- 
tion, all  the  personal  property  In  his  posses- 
sion, including  certain  live  stock,  vehicles, 
provisions,  provender,  etc.,  was  conveyed  at 
the  same  time  to  his  father's  home.  Abont 
two  weeks  after  the  wife's  return  to  her 
father's  house  she  was  confined,  and  when 
she  regained  sufficient  strength,  some  six 
weeks  thereafter,  she  rejoined  her  dying  hus- 
band, and  she  remained  with  him  until  the 
end,  three  weeks  later.  J.  C.  Whitaker,  tlie 
administrator  of  his  estate,  Instltnted  an  ac- 
tion of  trover  against  Leonard  Butts,  Sr., 
the  decedent's  father,  to  recover  the  prop- 
erty removed  as  aforesaid.  The  father  by 
his  plea  denied  that  the  son  was  the  owner  of 
the  property  at  the  time  of  his  death,  and 
denied  that  there  was  so  much  of  the  proper- 
ty as  alleged  In  the  petition,  and  set  up  fur- 
ther that  the  portion  In  his  possession  "com- 
prised all  the  property  that  the  said  Leonard 
Butts,  Jr.  [the  decedent],  bad,  and  that  the 
same  was  given  to  this  defendant  by  the 
said  Leonard  Butts,  Jr.,  In  full  settlement 
and  satisfaction  of  all  the  claims  and  de- 
mands that  he,  the  said  defendant,  bad 
against  him,  the  said  Leonard  Butts,  Jr.; 
and  this  defendant  in  this  connection  avers 
that  the  said  property  was  not  sufficient  in 
value  to  liquidate  and  settle  aU  the  demands 
he  had  against"  the  decedent  The  defend- 
ant further  set  up  that  only  a  portion  of  the 
property  sued  for  was  In  existence  at  the 
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time  tbe  suit  was  brought;  and  that,  when 
his  son,  the  decedent,  became  disabled  by 
sickness,  the  defendant  brought  him  to  his 
own  house,  and  there  maintained  and  kept 
him,  and  provided  medical  treatment  (or  him 
until  he  died,  and  that  the  decedent,  being 
Indebted  to  the  defendant,  turned  over  all 
his  property  to  the  defendant  in  full  satis- 
faction of  the  Indebtedness,  Including  a 
debt  for  rent,  supplies,  and  provisions  fur- 
nished to  blm  In  1909,  as  a  tenant  of  the 
defendant  for  that  year. 

On  the  trial  the  plaintiff  elected  to  take  a 
money  verdict,  and  the  jury  returned  a  ver- 
dict against  the  defendant  for  the  full  value 
claimed,  without  hire,  to  wit,  $475.  The  de- 
fendant made  a  motion  for  a  new  trial, 
which  was  overruled,  and  the  case  was 
brought  to  this  court  for  review. 

Jos.  E.  Pottie,  of  MlUedgevllle,  for  plaintiff 
in  error.  Hlnes  A  Vinson,  of  MlUedgevllle, 
and  R.  H.  Lewis,  of  Sparta,  for  defendant 
In  error. 

WADE,  J.  (after  stating  the  facts  as  above). 
[1]  The  platntlff  Insists  that  the  verdict  was 
contrary  to  the  evidence,  and  without  evi- 
dence to  support  It.  The  evidence  as  to  the 
decedent's  ownership  of  the  property  and  as 
to  the  origin  of  his  title  thereto  was  conflict- 
ing and  somewhat  unsatisfactory,  but  It  was 
nevertheless  sufficient  to  convince  the  Jury 
that  the  plalntlfTs  demand  was  just;  and, 
since  it  supported  the  material  and  necessary 
allegations  In  the  petition,  and  was  admissi- 
ble under  the  law,  and  since  the  trial  judge, 
in  his  discretion,  allowed  the  verdict  to 
stand,  the  evidence  Is  sufficient  to  uphold  the 
verdict  here.  There  was  testimony  from  the 
widow  of  the  decedent  that  one  of  the  two 
dark  bay  mules  was  her  "husband's  individu- 
ally. He  said  his  father  gave  it  to  him  when 
he  and  I  flrst  married.  He  had  the  mule  at 
that  time.  *  •  *  The  other  mnle  was  in 
my  husband's  possession."  She  stated  fur- 
ther that  her  husband  swapped  a  mule  for  a 
gray  mare,  which  mare  he  had  when  they 
were  married,  and  that  the  horse  sued  for 
was  the  colt  of  the  gray  mare;  that  he  bought 
the  top  buggy,  the  wagon,  and  the  cow  sued 
for ;  and  that  the  cotton  seed,  corn,  and  fod- 
der were  raised  by  them.  There  was  proof 
of  values  by  her,  aggregating  more  than  the 
amount  of  the  verdict  returned;  and  she 
testified  that  all  of  this  property  was  at  the 
bouse  where  they  lived  up  to  the  time  of  his 
removal  to  his  father's  home,  and  that  during 
their  entire  married  life  all  of  It,  except  the 
crops  raised  in  1909,  was  in  her  husband's 
possession,  and  he  claimed  ownership  thereof, 
and  no  one  else  ezerdsed  control  or  claimed 
ownership  over  it  She  testified  also  that 
her  husband  was  renting  land  from  his  fa- 
ther and  owed  his  father  some  amount,  both 
for  rent  and  supplies,  but,  according  to  his 
statement  to  her,  not  much,  and  that  he  told 
her  his  father  had  given  him  one  of  the 


mules,  and  that  hla  father  told  her  the  same 
thing  himself;  that  she  never  heard  of  any 
claim  by  the  defendant  to  the  property  sued 
for  until  two  days  after  her  husband's  death, 
when  the  defendant  told  her  that  all  the 
property  was  his  own  except  the  mule  which 
he  had  given  her  husband;  that  he  did  not 
say  her  husband  had  "given  him  back  title  to 
the  property";  that  her  husband  while  sick 
delivered  his  triink  key  to  her,  and  advised 
her  to  bold  it,  and  after  his  death  she  found 
certain  papers  in  the  trunk.  The  plalntlft 
testified,  without  objection,  that  he  was  ad- 
ministrator of  the  estate  of  Leonard  Butts, 
Jr.,  and  that  there  were  no  assets  in  his 
hands  to  meet  a  Judgment  of  the  court  of  or- 
dinary (which  we  may  assume  was  a  Judg- 
ment for  a  year's  support  for  the  widow), 
and  that  the  object  of  the  suit  was  to  recover 
property  to  meet  the  Indebtedness  of  the  es- 
tate. There  was  testimony  for  the  plaintiff 
as  to  certain  cotton  transactions,  which  we 
need  not  consider  for  our  present  purpose. 
One  Seay,  sworn  for  the  plaintiff,  testified  to 
a  certain  conversation  between  himself  and 
the  decedent  about  a  year  and  a  half  before 
the  death  of  the  latter,  in  which  the  decedent 
said  in  the  presence  of  the  defendant,  who 
neither  confirmed  nor  denied  the  assertion, 
that  his  father  had  bought  one  of  the  mules 
for  blm,  and  that  the  gray  mare  (the  mother 
of  the  horse  sued  for)  he  had  bought  from 
bis  father,  and  still  owed  some  of  the  pur- 
chase price;  that  he  did  not  say  whom  he 
bought  the  other  mnle  from.  The  defendant 
himself  testified  that  his  son  was  living  apart 
from  him,  was  married  and  working  for  him- 
self, making  his  own  contracts,  with  the  de- 
fendant's knowledge  and  consent,  and  that 
one  of  the  mules  sued  for  was  In  the  posses- 
sion of  the  son  more  than  a  year  before  his 
death,  as  was  also  the  mare,  which  was 
swapped  for  another  mule  thereafter.  The 
wife  of  the  defendant  (the  stepmother  of  the 
decedent)  admitted  that  her  husband  told  her 
he  bought  one  of  the  mules  for  the  decedent, 
and  she  heard  her  husband  say  he  was  going 
to  give  this  mule  to  the  decedent.  A  son  of 
the  defendant  testified  that,  when  removing 
the  property  for  hla  brother  to  bis  father's 
house,  all  he  heard  his  brother  say  was  that 
"he  wanted  somebody  to  take  care  of  this 
property  of  his."  Of  course,  there  was  testi- 
mony from  the  defendant  and  his  witnesses 
more  favorable  to  his  contentions,  but  that 
testimony  the  Jury  evidently  disregarded,  and 
only  such  portions  of  the  testimony  for  the 
defendant  as  seems  to  corroborate  or  sustain 
the  plaintiff's  case  Is  herein  referred  to. 

[2]  2.  In  one  of  the  grounds  of  the  motion 
for  a  new  trial  it  Is  contended  that  the  court 
erred  In  ruling  out  the  testimony  of  the  de- 
fendant that  he  "had  never  sold  one  of  the 
mules  sued  for  or  given  him  to  his  son" ;  and 
in  another  ground  it  Is  insisted  that  the 
court  erred  in  refusing  to  permit  the  defend- 
ant to  answer  the  following  question:  "Where 
did  he  [referring  to  the  deceased]  get  his  sup- 
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plies  In  10097" — connsel  for  the  moTant  stat- 
ing, when  this  question  was  propounded, 
tliat  he  expected  the  witness  to  answer  that 
the  decedent  obtained  from  the  defendant  his 
supplies  to  make  the  crop  of  1909  on  the 
premises  rented  from  the  defendant,  and  in- 
sisting that  this  was  relevant  and  material, 
for  the  reason  that  one  of  the  contentions  of 
the  defendant  was  that  the  decedent,  at  the 
time  of  his  death,  was  largely  Indebted  to  the 
defendant  for  aBTances  made  to  him  during 
the  year  1909,  to  make  the  crop  of  that  year, 
and  that  In  part  payment  for  the  advances 
the  decedent  delivered  to  the  defendant  the 
property  sued  for.  Those  two  grounds  may 
be  considered  together,  since  they  raise  an 
Identical  question.  The  testimony  ruled  out 
In  the  one  Instance  and  the  question  which 
the  Judge  refused  to  allow  the  defendant  to 
answer  in  the  other  both  directly  involved 
transactions  between  the  decedent  and  the 
surviving  party,  who  sought  to  testify  In  re- 
gard thereto.  His  testimony  to  the  eftect 
that  he  had  never  sold  or  given  to  his  son  one 
of  the  mules  in  question  necessarily  involved 
a  "transaction"  between  himself  and  his  de- 
ceased son,  and,  if  allowed,  would  have  tend- 
ed to  set  up  and  sustain  title  to  property, 
which,  under  other  testimony  in  the  case,  the 
son  was  in  possession  of  and  claimed  at  the 
time  of  his  death.  The  testimony  sought  to 
be  adduced  from  the  defendant,  as  to  who 
furnished  supplies  to  his  deceased  son  in  the 
year  1909,  which  counsel  avow  was  intended 
to  show  that  the  son  was  largely  Indebted  to 
the  defendant  therefor,  and  to  sustain  the  de- 
fendant's contention  that  the  property  in 
question  was  delivered  to  him  in  settlement 
of  such  indebtedness,  would  have  tended  to 
set  up  and  establish  in  behalf  of  the  witness 
a  charge  against  the  estate  of  the  decedent, 
and  would  also  have  related  specifically  to 
a  "transaction"  between  the  decedent  and 
tiimself  touching  the  transfer  of  the  title  to 
the  property  and  adversely  affecting  the  de- 
cedent's estate.  Section  6858  (1)  of  the  Civil 
Code  provides: 

"Where  any  suit  is  instituted  or  defended  by 

*  *  *  the  personal  representative  of  a  de- 
ceased person,  the  opposite  party  shall  not  be 
admitted   to  testify  in  bis  own  favor  against 

*  *  *  the  deceased  person,  as  to  transactions 
or  commanications  with  such  *  •  •  deceas- 
ed person." 

Counsel  for  the  plaintiff  in  error  argues 
that  a  strict  application  of  this  provision  of 
the  statute  might  work  injustice  in  case  of 
the  death  of  one  in  possession  of  personal 
property  delivered  to  him  by  the  owner,  with- 
out a  sale  or  a  writing;  as  thereby  the  mouth 
of  the  survivor  would  be  absolutely  closed, 
and  he  might  lose  his  property  entirely.  Of 
course,  the  obvious  safeguard  against  such  an 
occurrence  would  be  to  commit  the  agreement, 
whether  of  sale  or  loan,  to  writing,  and  the 
failu>e  to  take  proper  and  ordinary  busi- 
ness precautions,  whereby  one  guilty  of 
laches  suffers  from  the  application  of  a  law 
which  he  Is  presumed  to  know,  cannot  be  urg- 


ed as  a  reason  why  this  ooort  shonld  attempt 
to  do  that  which  does  not  properly  rest  in 
its  power,  and,  by  forced  construction  or 
strained  interpretation,  enlarge  or  restrict 
the  obvious  meaning  and  purpose  of  a  plain 
and  unambiguous  statute,  where  the  words 
employed  by  the  Legislature  do  not  so  war- 
rant. As  suggested  by  able  counsel,  the  rule 
may  sometimes  work  a  hardship,  and  be  re- 
sponsible for  manifest  injustice,  but  an  en- 
largement of  the  rule,  which  would  permit 
the  unscrupulous  to  assert  claims  against  de- 
ceased persons  based  upon  such  testimony 
alone,  would  obviously  bring  about  wrongs 
immeasurable.  Suffice  It  to  say,  "Ita  lex 
scripta  est"  A  literal  construction  and  rigid 
enforcement  of  this  statute  may  sometimes 
work  injustice,  even  where  reasonable  pre- 
cautions have  been  taken,  since  no  human 
device  or  forethought  can  securely  guard 
against  all  possible  contingencies;  but  hovr 
much  greater  the  possibilities  of  wrong  from 
the  nnscrupnlons  and  greedy  if  a  survivor 
were  permitted,  by  a  free  or  liberal  Interpre- 
tation of  the  statute,  to  support  or  advance 
to  any  degree  by  his  own  testimony  demands 
against  an  estate,  arising  from  alleged  trans- 
actions between  himself  and  the  deceased. 
If  the  barrier  erected  to  protect  the  honest 
creditors  and  legal  heirs  of  those  deceased  be 
impaired  to  £he  slightest  extent  by  liberal 
construction  intended  to  meet  special  condi- 
tions in  particular  cases,  or  to  do  apparently 
Individual  Justice,  how  soon  would  the  entire 
bulwark  be  so  far  demolished  as  to  leave  all 
estates  of  Inheritance  naked  to  assault,  and 
how  many  of  such  estates  would  prove  finally 
solvent,  if  conscientious  scruples  alone  should 
be  relied  upon  to  limit  and  determine  the 
testimony  of  snrvivors  touching  transactions 
with  and  against  the  interest  of  the  nnreply- 
ing  dead? 

[3]  3.  The  third  and  fourth  grounds  of  the 
amendment  to  the  motion  for  a  new  trial  may 
likevrlse  be  considered  together.  In  the 
third  ground  it  is  complained  that  the  court 
erred  In  charging  the  Jury  as  follows: 

"'To  constitute  a  valid  gift,  there  most  be 
the  intention  to  give  by  the  donor,  acceptance 
by  the  donee,  and  delivery  of  the  article  given, 
or  some  act  accepted  by  law  in  lieu  thereof^ 
[Civil  Code,  {  4144];  that  U,  if  any  or  all 
of  this  property  originally  belonged  to  the  fa- 
ther, to  constitute  a  valid  gift  from  the  fa- 
ther to  the  son,  there  must  be  the  intention 
by  the  father  to  give  the  property,  there  must 
be  acceptance  by  the  son,  and  delivery  of  the 
article  given,  or  some  act  accepted  by  the  law 
m  lien  thereoL" 

It  is  contended  that  there  was  no  evidence 
tending  to  show  a  gift  of  any  property  by  the 
defendant  to  the  decedent  In  the  fourth 
ground  it  is  complained  that  the  court  erred 
in  charging  the  Jury  In  reference  to  the  de- 
livery of  personal  property  into  the  exdn- 
slve  possession  of  a  child  living  separate  and 
apart  from  a  parent,  and  as  to  the  presump- 
tion of  a  gift  created  thereby  (Civil  Code,  | 
4150) ;  and  it  is  Insisted  that  this  charge  was 
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erroneous,  because  tbere  was  no  evidence  to 
anthorize  it.  By  reference  to  those  portions 
of  the  testimony  which  we  hare  quoted,  it 
will  bo  seen  that  neither  of  these  exceptions 
Is  meritorious,  since  a  charge  as  to  what 
would  constitute  a  valid  gift,  and  as  to  what 
vrould  create  the  presumption  of  a  gift  from 
a  parent  to  a  child,  was  clearly  required  by 
the  evidence.  It  appears,  from  the  testimony 
of  the  decedent's  widow,  that  both  he  and  his 
father  stated  to  her  that  the  father  had 
ffiven  one  of  the  mules  In  question  to  him; 
and  she  farther  testified  that  the  defendant 
told  her,  after  her  husband's  death,  "that 
all  the  property  was  his,  except  the  mule; 
that  he  gave  my  husband  the  mule."  The 
defendant's  wife  testified  that  she  heard  her 
husband  say  he  was  going  to  give  one  of  the 
mules  to  the  decedent;  and  Seay  testified 
that  he  heard  the  decedent  say,  in  the  pres- 
ence of  his  father,  about  a  year  and  a  half 
before  his  death,  that  bis  father  bought  one 
of  the  mules  for  him.  The  charge  as  to 
wtiat  would  constitute  a  valid  gift  perhaps 
might  have  been  authorized  by  the  allegation 
In  the  defendant's  plea  to  the  etTect  that  his 
son  had  given  lilm  certain  property  'in  part 
satisfaction  of  a  debt,. though  possibly  the 
word  "given,"  as  used  In  that  connection, 
was  intended  to  convey  the  idea  that  the 
son  had  delivered  or  transferred  the  proper- 
ty In  question  to  the  father  for  this  purpose; 
but,  at  all  events,  the  charge  was  required  by 
the  evidence  recited  above,  which  tends  to  es- 
tablish, and  did  establish  to  the  satisfaction 
of  the  Jury,  the  fact  that  the  father  had 
given  one  of  the  mules  to  bis  son.  The 
charge  as  to  the  presumption  of  a  gift  was 
required.  In  view  of  the  undisputed  facts  that 
the  son  was  in  possession  of  some  property 
which  bad  formerly  belonged  to  and  had  been 
delivered  to  him  by  the  father,  and  was  ap- 
parently asserting  exclusive  ownership  over 
it  under  all  the  conditions  named  in  the 
statute. 

The  trial  Judge  did  not  err  in  overmllng 
the  motion  for  a  new  triaL 

Judgment  affirmed. 

BOAN,  J.,  absent  on  account  of  aiiAnesB. 


ai  0*.  App.  692) 
FUTCH  et  aL  V.  QUINN-MARSHALL  CO. 

(No,   5507.) 
(Court  of  Appeals  of  Georgia.    June  22,  1914.) 

(SvUabu*  by  the  Oowrt.) 

1.  Continuance  (8  17*)— Gbounds-tTimi  fob 
Pbepabation. 

N'o  sufficient  reason  for  a  continuance  of 
the  case  was  presented. 

[Ed.  Note.— For  other  cases,  see  Continoance, 
CenL  Dig.  |  14;   Dec  Dig.  g  17.*] 

2.  JuBT  (S  110*)— DisquAiiincATioii  or  Jubob 
—Waives  or  Objection. 

Failure  to  object  to  a  juror  before  ver- 
dict, on  the  ground  of  relationship,  where  the 
relationship  is  known  to  the  party  or  bis  coun- 


sel, will  be  construed  as  a  waiver  «f  such  ob- 
jection. 

[Ed.  Note.— For  other  cases,  see  Jury,  Out. 
Dig.  g§  502-513,  515-523;  Dec.  Di?.  {  110.*] 

3.  JcancEs  of  the  Peace  (|  209*)— Entbt  or 
Jddqment— Validity. 

Although  a  justice  of  the  peace  should  en- 
ter on  his  docket  all  cases  in  his  court,  the 
mere  failure  to  enter  thereon  until  after  judg- 
ment in  a  case  remanded  through  certiorari  for 
another  trial  will  not  void  a  verdict  and  the 
judgment  thereon. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {8  818-828;  Dec.  Dig.  8 
209.*] 

4.  OVEBBUI.INO  or  (Tebtiobabi. 

There  was  no  error  in  overruling  the  cer- 
tiorari. 

Error  from  Superior  Court,  Bryan  County ; 
W.  W.  Sheppard,  Judge. 

Action  brought  in  justice  court  by  the 
Qninn-Marshall  Company  against  J.  H.  FutCh 
and  others.  Judgment  for  plaintifT,  certi- 
orari overruled  by  the  superior  court,  and  the 
defendant  named  brings  error.    Affirmed. 

B.  F.  a  Smith,  of  Eden,  for  plaintUt  in 
error. 

ROAN,  J.  Quinn-Marshall  Company  brought 
suit  in  a  justice's  court  against  J.  H.  Fntch, 
as  maker,  and  S.  G.  Futch  and  Harmon  But- 
ler, as  indorsers,  of  a  promissory  note.  The 
trial  resulted  adversely  to  Qulnn-Marshall 
Company,  and  it  sued  out  certiorari.  On  ' 
the  hearing  of  the  certiorari,  on  March  10, 
1913,  the  judge  of  the  superior  court  passed 
an  order  remanding  the  case  to  the  justice's 
court  for  a  new  trial.  The  second  trial  re- 
sulted in  a  judgment  for  the  plaintiff,  where- 
upon J.  H.  Futch  sued  out  certtorarL  The 
certiorari  was  overruled,  and  he  accepted. 
From  the  record  it  appears  that  when  the 
case  was  called  in  the  justice's  court,  at  the 
April  term,  1913,  the  plaintiff  announced 
ready.  J.  H.  Futch  was  not  present  in  per- 
son, and  his  counsel  announced  not  ready, 
and,  according  to  the  allegations  of  the  peti- 
tion for  certiorari,  moved  the  court  to  let  the 
case  stand  for  trial  at  the  May  term,  be- 
cause, as  he  contended,  the  case  was  not 
properly  before  the  court,  the  record  with 
the  order  in  the  certiorari  case  having  never 
been  filed  or  entered  in  the  superior  court 
and  the  defendant  having  had  no  notice  what- 
ever that  the  case  would  be  called  for  trial 
at  the  April  term.  This  contention,  however, 
is  denied  by  the  answer  of  the  magistrate, 
from  which  it  appears  that  the  only  showing 
for  a  continuance  actually  made  by  counsel 
was  that : 

"He  [the  counsel]  had  not  had  time  to  pre- 
pare his  case,  and  was  therefore  not  ready  for 
trial ;  that  he  liad  bad  no  notice  that  said  case 
would  be  tried  at  this  particular  term." 

The  plaintiff  insisted  upon  trial  at  once, 
and  the  justice,  over  the  objection  of  the  de- 
fendant's attorney  (which  contained  only  mat- 
ter addressed  to  the  court's  discretion),  or- 
dered the  case  to  trial.   The  petition  for  cer- 


*rpr  otiiar  eaaas  sm  Mina  topic  and  McUon  NUMBBR  In  Dec.  Dig.  *  Am.  Dig.  Kejr-No.  Series  *  Rap'r  laAmm 


Digitized  by  VjOOQIC 


66 


82  SOUTHEASTERN  REPURTEB 


(Ga. 


ttorarl  sets  ont  that  the  plaintiff  then  pro- 
ceeded to  Impanel  a  Jury,  on  which  Jury  was 
J.  H.  Butler,  who  bad  been  a  Juror  on  the 
former  trial  of  the  case,  and  who  was  related 
to  the  defendants,  and  that  there  were  also 
on  the  Jury  George  W.  Dugger  and  W.  W. 
Dagger,  who  were  related  to  the  defendants 
within  the  prohibited  degrees  and  were  dis- 
qualified to  act  as  Jurors  In  the  case.  The 
petitioner  alleges  that  he  did  not  waive  their 
dlsquallflcatlon.  The  plaintiff  tendered  In 
evidence  the  note  sued  upon,  and  the  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff. 
After  the  verdict  had  been  delivered,  the  Jus- 
tice of  the  peace  for  the  first  time  entered  the 
case  on  the  docket  of  this  court,  and  entered  up 
Judgment  on  the  verdicT.  In  the  petition  for 
certiorari  It  is  alleged  that  the  court  erred  In 
overruling  the  showing  made  for  a  continu- 
ance ;  that  the  verdict  should  be  set  aside  be- 
cause of  the  relationship  of  the  three  Jurors ; 
that  the  verdict  and  Judgment  should  be  set 
aside  because  the  court  failed  to  enter  the  case 
on  the  docket  prior  to  the  verdict ;  and  that  the 
court  erred  in  ordering  the  case  to  trial  when 
it  appeared,  from  the  statement  of  counsel, 
that  the  record  and  the  order  granting  a  re- 
hearing had  not  been  filed  in  the  superior 
court  and  entered  on  the  minutes  thereof. 

[1]  1.  As  no  sufficient  reason  was  presented 
to  the  Justice  court  why  the  case  should  be 
continued  from  the  April  term  until  the  May 
term,  the  court  committed  no  error  in  over- 
ruling the  motion  for  a  continuance. 

[2]  2.  Failure  to  challenge  on  account  of 
the  relationship  of  one  or  more  Jurors,  with- 
in the  prohibited  degree,  to  one  of  the  parties 
In  the  case,  if  the  relationship  Is  known  to 
the  party  or  his  counsel  before  verdict  and 
no  objection  is  made  on  this  account,  will 
be  treated  as  a  waiver  of  the  disqualification. 
Before  a  verdict  will  be  set  aside  because 
of  the  disqualification  of  a  Juror,  it  must  ap- 
pear that  the  disqualification  was  unknown 
to  the  party  complaining  before  service  by 
the  Juror;  and,  as  it  Is  nowhere  insisted 'in 
the  petition  for  certiorari  that  the  disqualifi- 
cation of  the  Juror  in  this  case  was  unknown 
at  the  time  the  Juror  was  accepted,  the  point 
Is  without  merit.  Relationship  of  a  Juror  to 
the  unsuccessful  party  in  a  cause  is  of  it- 
self no  ground  for  setting  aside  a  verdict. 
Wright  T.  Smith,  104  Ga.  174.t  In  the  ab- 
sence of  an  allegation,  we  must  conclude  that 
the  objections  later  urged  were  known  to 
movant  or  his  counsel  before  verdict.  See 
Brown  v.  State,  28  Ga.  439;  Bullard  v.  Trice, 
63  Ga.  166;  Harris  v.  State,  10  Ga.  App.  70, 
72  8.  E.  616. 

[3]  3.  The  only  remaining  assignment  of 
error  in  the  petition  for  certiorari  la  that  the 
case  was  not  entered  on  the  docket  of  the 
Justice's  court  until  after  the  verdict  was 
rendered,  and  that  for  that  reason  the  trial 
was  a  nullity.  This  assignment  of  error  Is 
without  merit.  From  the  magistrate's  answer 
to  the  certiorari  it  appears  that  be  was  in 


possession  of  the  papers  In  this  case,  tbey 
having  been  returned  to  him  for  a  rehearing, 
and  by  oversight  he  failed  to  restate  the  case 
on  his  docket  imtil  after  the  verdict  had  been 
rendered.  It  is  true  that  it  was  the  duty  of 
the  Justice  to  enter  the  case  upon  his  docket, 
but  this  entry  was  a  ministerial  act,  and  be, 
being  his  own  clerk,  could  make  the  entry 
nunc  pro  tunc;  that  is  to  say.  It  could  be 
entered  after  the  verdict  was  rendered,  as 
well  as  before.  When  a  Justice's  court  Is 
shown  to  have  Jurisdiction,  not  only  of  the 
subject-matter  of  the  suit,  but,  by  proper 
service,  of  the  person  of  the  defendant,  a 
verdict  and  Judgment  will  not  be  set  aside  for 
a  failure,  through  oversight  or  inadvertence, 
to  enter  the  case  npon  the  docket  until  after 
the  rendition  of  the  verdict  and  Judgment. 
It  has  been  held  that,  when  a  Justice  renders 
a  Judgment  in  a  case,  the  Judgment  should  be 
entered  on  the  docket;  but  the  mere  minis- 
terial act  of  transcribing  it  on  his  docket  may 
be  done  after  the  court  has  adjourned  and 
at  a  place  different  from  that  where  the  Judg- 
ment was  rendered.  See  Ryals  t.  McArthnr, 
92  Ga.  878,  17  S.  E.  350.  The  fact  that  the 
Justice  of  the  peace  failed  through  oversight 
to  enter  this  case  upon  his  docket  until  Just 
after  the  verdict  was  rendered  is  not  suf- 
ficient, of  itself,  to  invalidate  the  verdict. 
See  Stewart  v.  Hall,  106  Ga.  172,  82  S.  B.  14. 

[4]  4.  The  superior  court  did  not  err  In 
overruling  the  certiorari. 

Judgment  affirmed. 

.  (14  Go.  App.  695) 

NUNN  V.  STATE.    (No.  5613.) 
(Court  of  Appeals  of  Georgia.    June  22,  1914.) 

(Byllabu*  by  the  Oovrt.) 

1.  Homicide  (§  309*)— iNsrBUcnoNs— Thbeats 
—Self- Defense. 

While  provocation  by  words,  threat!,  men- 
aces, or  contemptuous  gestures  will  not  reduce 
a  homicide  below  the  grade  of  murder  when 
the  killing  is  done  for  the  purpose  merely  of  re- 
senting the  provocation  given,  yet  threats  and 
menaces  may,  under  tome  drcumatances,  be 
BofBdent  to  arouse  in  the  mind  of  the  person 
to  whom  they  are  directed  a  reasonable  fear 
that  bis  life  ia  in  danger,  or  that  a  felony  is 
about  to  be  committed  upon  him,  and  thus  ren- 
der justifiable  a  killing  done  in  defense  of  life 
or  person.  In  the  present  case  the  law  on  this 
subject  Should  have  been  given  in  charge  to 
the  jury  in  such  manner  as  to  aualify  and  ex- 
plain the  instruction  (given  in  toe  language  of 
section  65  of  the  Penal  Code  1910,  as  to  the 
law  of  manslaughter)  that  "provocation  by- 
words, threats,  menaces,  or  contemptuous  ges- 
tures sball  in  no  case  be  sufficient  to  free  the 
person  killing  from  the  guilt  and  crime  of  mur- 
der." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  649,  650,  65:i-655;  Dec.  Uig.  S 
300.»] 

2.  Homicide   (|   297*)— iNSTKocnoKB-Jusra- 
FiABLE  Homicide. 

While,  in  a  proper  case,  sections  70,  71. 
and  73  of  the  Penal  Code  of  1910,  may  all  be 
given  in  charge  to  the  jury,  they  should  not  br 
80  given  as  to  confuse  the  minds  of  the  jury  as 
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to  the  separate  brancbea  of  the  law  of  justi- 
fiable homicide  dealt  with  in  theie  sections. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Die.  i  611:  Dec  Dis-  i  287.*] 

Error  from  Superior  Conrt,  Pierce  Conntj; 
J.  W.  Qulnoey,  Judge. 

Floia  Nunn  was  convicted  of  Tolvntttry 
manslaughter,  and  brings  error.     Reversed. 

Memory  ft  Summerall,  of  Blackshear,  for 
plaintiff  In  error.  M.  D.  Dlckereon,  Sot  Gen., 
of  Douglas,  for  the  State. 

BOAN,  J.  Flora  Nunn,  charged  with  the 
murder  of  her  husband,  was  convicted  of 
voluntary  manslaughter.  There  was  no  di- 
rect evidence  showing  how  the  killing  oc- 
curred. The  defense  relied  upon  by  the  ac- 
cused and  embodied  in  her  statement  on  the 
trial  was.  In  substance,  that  she  and  her  bus- 
band  had  been  living  in  a  state  of  separation 
for  some  time;  that  on  the  day  be  was  shot 
he  came  to  the  house  where  she  was  living 
to  get  his  clothes  and  bis  trunk,  preparatory 
to  moving;  that  she  told  him  his  trunk  was 
in  the  barn,  and  he  went  to  get  it  while  she 
was  iwcklng  some  of  bis  clothes  at  the  house; 
Oiat  when  be  went  to  the  bam  to  get  his 
trunk  be  said  to  her  be  was  unable  to  get  it 
wlthont  tearing  off  some  of  the  planks  of  the 
bam;  that  she  objected  to  the  removal  of 
any  ot  the  planks,  and  be  became  angry  with 
ber,  seized  an  az  and  made  "at  her"  with 
the  az  in  bis  hand,  saying,  "I  will  kill  you 
with  this  az,"  and  that  while  he  was  ad- 
vancing towards  her,  she  retreated  into  the 
honse,  seized  her  gun,  and,  for  protection 
aimed  It  at  him,  and  as  she  pulled  the  trig- 
ger and  fired  he  turned  and  was  shot  In  the 
back;  that  she  shot  under  the  honest  belief 
that  It  was  necessary  to  protect  her  life  from 
what  she  believed  to  be  a  murderous  assault 
that  be  was  then  making  upon  her.  In  other 
words,  ber  contentions  as  embodied  In  her 
statement.  If  believed  by  the  Jury,  amount- 
ed to  self-defense,  and  the  killing  was  Justi- 
fiable. She  was  convicted  of  voluntary  man- 
slaughter, and  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  she  brought 
the  case  to  this  court  for  review. 

1.  The  fourth  ground  of  the  motion  for 
a  new  trial  Is  that  the  court  erred  in  charg- 
ing the  Jury,  in  connection  with  the  law  of 
voluntary  manslaughter,  that: 

"Provocation  by  words,  threats,  menaces,  or 
contemptuous  Kestures  shall  in  no  case  be  saffi- 
eient  to  free  the  person  killing  from  the  guilt 
and  crime  of  murder." 

It  is  contended  that  the  Judge  erred  in 
charging  this  language  of  the  Penal  Code 
(section  65)  without  proper  qualification.  As 
the  defendant's  theory  of  the  killing  appear- 
ed solely  from  her  statement,  the  court,  in 
the  absence  of  a  timely  written  request  to  do 
so,  was  not  bound,  as  a  matter  of  law,  to 
charge  the  Jury  on  that  theory;  but  where 
the  Judge,  without  being  requested  so  to 
charge,  does  charge  upon  a  theory  appearing 


alone  from  the  statement  ot  the  accused,  the 
accused  la  entitled  to  have,  In  tbe  charge  as 
given,  the  benefit  of  the  theory  of  the  law 
applicable  to  the  statement  In  the  case  of 
Brown  v.  State,  12  Ga.  App.  722  (2)  78  S.  E. 
352,  it  was  said  that: 

"Since  the  decision  of  tbe  Supreme  Court  la 
the  case  of  Cummings  v.  State,  99  Ga.  662,  27 
S.  E.  177,  it  has  been  uniformly  held  by  that 
court  and  by  this  court  that  a  charge  to  the 
Jury  that  'provocation  by  words,  threats,  men- 
aces, or  contemptuous  gestures  shall  in  no  case 
be  sufficient  to  free  the  person  killing  from  the 
guilt  and  crime  of  murder"  (Penal  Code,  f  65), 
should  not  be  given,  without  qualification,  where 
there  is  a  theory  of  the  evidence,  or  of  the 
defendant's  statement  to  the  jury,  on-  which 
tbe  Jury  might  find  that  the  person  killing  act- 
ed in  self-defense,  on  account  of  a  reasonable 
fear  aroused  in  his  mind  by  menaces,  etc.,  con- 
sidered in  connection  with  the  other  facts  in 
the  case." 

In  the  case  at  bar,  tbe  defense  is  based  on 
the  statement  of  tbe  accused,  and  is  to  the 
effect  that,  in  killing  her  husband,  she  did 
so  under  the  fears  of  a  reasonable  person 
that  he  was  endeavoring  to  commit  a  felony 
on  her  person,  these  fears  being  aroused  by 
menaces  accompanied  by  the  act  of  drawing 
an  az  and  advancing  on  her.  In  Dizou  v. 
State,  12  Ga.  App.  18,  76  S.  B.  794,  it  was 
held  that: 

"In  a  prosecution  ■  for  homicide.  It  is  error 
to  charge  the  jury  that  'provocation  by  words, 
threats,  menaces,  and  contemptuous  gestures 
shall  in  no  case  be  sufficient  to  free  the  person 
killing  from   the   guilt  and   crime   of   murder,' 

*  *  *  without  qualification  and  explanation 
to  the  effect  that,  although  words,  threats, 
menaces,  and  contemptuous  gestures  can  in  no 
case  mitigate  [a  killing  from]  the  offense  of 
murder  to   voluntary   manslaughter,   they  may 

*  *  *  justify  a  kUling,  if  the  circumstances 
attending  the  menaces  were  sufficient  to  induce 
a  reasonable  fear  in  the  mind  of  the  accused 
that  be  was  In  danger  of  losing  his  life  or  of 
having  a  felony  committed  upon  him." 

In  this  connection  see  Phillips  v.  State,  11 
Ga.  App.  264,  75  S.  E  14;  Jones  v.  State,  7 
Oa.  App.  334,  66  S.  E  961;  Johnson  v. 
State,  105  Ga.  665,  31  S.  E.  399;  Clay  v. 
State,  124  Ga.  795,  53  S.  E.  179.  In  the  light 
of  these  decisions  of  the  Supreme  Court  and 
of  this  court,  we  hold  that  the  criticism  made 
of  that  portion  of  tbe  charge  contained  in  the 
fourth  ground  of  the  motion  for  a  new  trial 
is  well  taken,  and  that  the  court  erred,  under 
the  facts  of  this  case  as  disclosed  by  the  rec- 
ord, in  giving  in  charge  tbe  section  of  the 
Code  relating  to  voluntary  manslaughter, 
without  proper  ezplanatlon  of  qualification. 

2.  In  tbe  fifth  ground  of  the  motion  for  a 
new  trial  it  is  complained  that  tbe  court  erred 
in  charging  tbe  Jury,  in  connection  with 
tbe  law  of  self-defense  as  contained  in  sec- 
tions 70  and  71  of  tbe  Penal. Code,  and  im- 
mediately after  having  charged  the  law  as 
contained  In  said  sections,  section  73  of  the 
Penal  Code,  as  follows: 

"If  a  person  kill  another  in  his  defense,  it 
must  appear  that  the  danger  was  so  urgent  and 
pressing  at  the  time  of  the  killing  that,  in  or- 
der to  save  his  own  life,  tbe  killing  of  tbe  oth- 
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er  was  absolutely  necessary;  and  it  must  ap- 
pear, also,  that  the  person  Uled  was  the  as- 
sailant, or  that  the  slayer  had  really  and  in 
good  faith  endeavored  to  decline  any  further 
struggle  before  the  mortal  blow  was  given." 

Section  73  of  the  Penal  Code  applies  ex- 
cluslrely  to  cases  of  self-defense  from  danger 
to  life,  arising  during  the  progress  of  a  fight 
wherein  both  parties  had  been  at  fault  Sec- 
tions 70  and  71  are  applicable  when  the  hom- 
icide Is  committed  In  good  faith  to  prevent 
the  perpetration  of  any  of  the  ofTenses  men- 
tioned in  section  70,  or  nnder  the  fears  of  a 
reasonable  man  that  sach  an  offense  will  be 
perpetrated  unless  the  person  who  Is  actual- 
ly, or  apparently,  about  to  commit  it  be  slain. 
Instructions  as  to  these  two  separate  branch- 
es of  the  law  of  Justifiable  homicide  should 
not  be  80  given  as  to  confuse  the  one  with  the 
other.  Teasley  v.  State,  104  Ga.  738,  30  S. 
E.  938;  Pugh  v.  State,  114  Oa.  16,  39  S.  m 
875;  Jordan  v.  State.  117  Oa.  405,  43  8.  B. 
747;  Smith  v.  State,  119  Ga.  564,  46  S.  E. 
846.  In  giving  these  sections  In  immediate 
sequence,  the  court  first  gave  the  law  as  con- 
tained in  section  70  that  a  person  is  Justifi- 
able in  killing 

"in  defense  of  habitation,  property,  or  person, 
against  one  who  manifestly  intends  or  en- 
deavors, by  violence  or  surprise,  to  commit  a 
felony  on  either." 

Section  71  was  then  given,  in  which  It  Is 
declared  that: 

*'A  bare  fear  of  any  of  those  offenses,  to  pre- 
vent which  the  homicide  is  alleged  to  have  been 
committed,  shall  not  be  suflScient  to  justify 
the  tcilUng.  It  must  appear  that  the  drcum- 
stances  were  sufScient  to  excite  the  fears  of  a 
reasonable  man,  and  that  the  party  killing 
really  acted  under  the  influence  of  those  fears, 
and  not  in  a  spirit  of  revenge." 

The  Jury  were  thus  In  effect  Instructed  that 
If  a  person  kill  another  under  the  fears  of 
a  reasonable  person  that  bis  life  is  in  danger, 
or  a  felony  of  the  character  referred  to  in 
section  70  Is  about  to  be  committed  upon 
him,  and  It  Is  necessary  to  kill  In  order  to 
save  his  own  life,  or  to  protect  himself  from 
such  felony,  the  killing  would  be  Justifiable, 
and  that  an  apparent  necessity  to  kill  is 
equivalent  to  a  real  necessity;  whereas,  by 
reading  to  the  Jury  section  73  of  the  Penal 
Code,  the  court  In  effect  instructed  them 
that,  even  If  It  appeared  to  the  defendant 
from  all  the  facta  and  circumstances  that 
surrounded  her  at  the  time  It  was  necessary 
to  kill  her  husband  in  order  to  save  her  own 
life,  the  kUUng  would  not  be  Justifiable,  un- 
less it  was  also  shown  to  be  absolutely  neces- 
sary. This  section  73,  unexplained,  seems 
to  be  in  direct  conflict  with  the  law  as  laid 
down  In  sections  70  and  71,  and  when  given 
without  any  explanation  or  qualification,  in 
connection  with  sections  70  and  71,  was 
necessarily  confusing  and  more  or  less  per- 
plexing to  the  minds  of  a  Jury  of  laymen, 
when  they  undertook  to  ascertain  from  the 
evidence  and  charge  of  the  court  whether 
or  not  the  defendant  was  Justifiable  in  kill- 


ing her  husband;  and  this  confusion  was  not 
necessarily  relieved  when  the  Judge  In  tbe 
latter  part  of  his  charge  Instructed  the  Jary 
that  the  right  to  kill  another  in  self-defense 
is  not  restricted  to  cases  where  the  accused 
Is  put  in  actual  danger  of  his  life  or  of 
the  commission  of  a  felony  upon  him  by 
the  deceased,  but  may  be  exercised  when 
the  danger  Is  not  actual,  if  the  accused  In 
good  faith,  under  the  fears  of  a  reasonable 
man,  acted  upon  the  belief  that  the  danger 
was^reaL  It  Is  Impossible  to  tell  which  por- 
tion of  the  charge  the  Jury  applied  to  the 
evidence  when  arriving  at  ite  verdict — ^the 
law  as  laid  down  by  section  73,  read  to  then» 
by  the  court  without  comment,  or  the  latter 
portion  of  the  court's  charge,  whereby  the 
court,  seemingly  recalled  the  instructions  giv- 
en on  this  section.  For  this  reason  the  latter 
portion  of  the  court's  charge,  while  It  is  cor- 
rect law  In  the  abstract,  is  In  direct  conflict 
with  tbe  letter  of  the  law  embodied  in  section 
73  of  the  Penal  Ck>de,  and  It  does  not  operate 
to  modify  the  law  as  laid  down  in  that  sec- 
tion any  more  than  the  law  as  laid  down  In 
that  section  modifies  the  latter  portion  of  the 
charge.  It  would  be  well  for  the  trial  Judges, 
in  giving  in  charge  section  73  of  the  Penal 
Code  where  It  is  appUcable,  to  Instruct  the 
Jury,  in  Immediate  connection  therewith,  un- 
der what  circumstances  It  Is  applicable.  lo 
this  way  much  confusion  can  be  avoided. 
See  Powell  v.  StaXe,  101  Oa.  23,  29  S.  Ei.  30», 
65  Am.  St  Rep.  277;  Pugh  v.  State,  supra; 
Warrick  v.  State,  125  Ga.  141,  63  8.  B.  1027; 
Pryer  v.  State,  128  Ga.  28,  67  S.  BL  83; 
Lightsy  V.  State,  2  Oa.  App.  442,  58  &  JSl 
686;  HoUand  v.  State,  3  Ga.  App.  465,  6a 
S.  E.  206;  McAllister  v.  State,  7  Ga.  App. 
511,  67  8.  B.  221. 

There  Is  no  merit  In  any  oC  the  other 
grounds  of  the  motion  for  a  new  trial. 

For  the  reasons  stated  aJ)0Te,.a  new  trial 
Is  granted. 

Judgment  reversed. 


04  Oa.  App.  6«6> 
WICKER  v.  STATE.    (Now  641&) 
(Court  of  Appeals  of  Georgia.    June  22,  1914.> 

(8yllaiu$  by  tAa  Court.) 
1.  Crikinai.  Law  (§  864*)— Witnesses  (I  54*> 
—Evidence  — Kes  Gest^  —  Statements  of 
Defendant's  Wint— Competenot. 

Tbe  plaintiff  in  error  was  accused  of  lar* 
ceny  from  tbe  house,  and  the  nature  of  the  tes- 
timony against  him  required,  upon  hia  part,  a 
satisfactorv  explanation  of  his  possession  of  the 
property  alleged  to  have  been  stolen.  The  court 
correctly  permitted  proof  of  the  statement  al- 
leged to  have  been  made  by  him  at  the  time  of 
his  arrest,  touching  the  origin  of  his  possession, 
for  the  alleged  explanation  constituted  a  part 
of  the  res  gests  of  the  possession ;  but  it  wa» 
error  to  admit,  over  his  timely  objection,  testi- 
mony as  to  a  statement  of  his  wife,  made  in  hia 
presence,  which  imputed  to  him  an  explanation 
of  bis  possession  contradicting  the  explanatory 
statement  which  he  had  just  made  in  the  hear- 
ing of  the  witaess,  and  it  was  also  error  to 


•For  other  easM  ne  same  topic  and  secUon  NUMBER  In  Dee.  Dls.  *  Am.  Die.  Key-No.  Sartw  4  Rep'r  Indaxsa 


Digitized  by 


Google 


€a.) 


SEABOARD  AIR  LIKE  BY.  t.  SALIOS 


59 


«dmit  farther  tesllraony  to  the  effect  that  the 
accused  and  his  wife  disputed  over  the  purport 
of  his  previous  statement.  The  wife  is  incom- 
petent to  testify  either  for  or  against  her  hus- 
band ;  and  this  rule  applies  as  well  to  state- 
ments of  the  wife  which  would  ordinarily  be 
admissible  as  part  of  the  res  gestffi  as  to  any 
other  statements  which  might  be  elicited  from 
ter  were  she  by  law  a  competent  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  K  805,  808-810,  813,  816-818: 
Dec  IMg.  I  384  ;•  Witnesses,  Cent.  Dig.  8| 
142-146,  162;  Dec.  Di«.  i  64.*] 

2.  No  Error. 

Other  than  as  stated  in  the  foregoing  head- 
note,  the  trial  was  free  from  error. 

Error  from  City  Conrt  of  SandersTlIle ;  E. 
W.  Jordan,  Judge. 

Will  Wicker,  Sr.,  was  convicted  of  lar- 
ceny, and  brings  error.    Reversed. 

Evans  &  Evans,  of  Sandersvllle,  for  plain- 
tur  in  error.  J.  E.  Hyman,  Sol.,  of  Sanders- 
▼Ule,  for  the  State. 

RDSSELL,  C.  J.    Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  sickness. 


<u  Oa.  App.  TU) 
SEABOARD  AIR  LINE  RT.  v.  SALIOS. 
(No.  6632.) 

{Conrt  of  Appeals  of  Georgia.    June  22,  1914.) 

(Sylldbut  hy  Editorial  Staff.) 

1.  Gabbikrs  (I  114*)— Cabbiaob  of  Fbkight— 
Tesuination     of    Liability  —  Statutobt 

PbO  VISIONS. 

Under  Civ.  Code  1910,  |  2730,  providing 

that  the  liability  of  a  earner  terminates  with 
its  delivery  at  destination  according  to  the  di- 
rection of  the  shipper  or  the  custom  of  the  trade, 
the  obligation  of  a  carrier  of  freight  ceases 
when  the  goods  are  delivered  at  their  destina- 
tion, unless  the  custom  of  trade  at  that  point 
establishes  a  different  mle. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  88  608-620;   Dec  Dig.  f  114.»] 

2.  CosTous  AND  Usages  (8  19*)— Evidbncb— 
SuFnciBNCT  —  Carbzaqb  of  Fbkioht  —  No- 
tice TO  CONSIGNBE. 

The  testimony  of  three  merchants  in  a 
dty  that  it  had  been  customary  for  a  carrier 
to  give  notice  to  them  of  the  arrival  of  perish- 
able goods  shipped  to  them  and  of  two  former 
employ^  of  the  carrier's  freight  department, 
that  when  working  for  the  carrier  they  usually 
notified  consignees  of  the  arrival  of  perishable 
freight  as  soon  as  it  was  checked  up,  does  not 
establish  a  custom  of  the  carrier  to  notify  con- 
signees of  the  arrival  of  freight  and  does  not 
impose  on  it  as  a  part  of  the  contract  of  car- 
riage, the  duty  to  give  notice  of  arrival,  and  it 
is  not  liable  for  failure  so  to  do. 

(Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  88  41-43,  46,  46;  Dec  Dig.  8 
19.»1 

Error  from  City  Coart  of  Blberton;  Geo. 
O.  Orogan,  Judge. 

Action  by  Nick  Sallos  against  the  Seaboard 
Air  Line  Railway.  From  a  Judgment  for 
jtlalntur,  defendant  appeals.    Reversed. 


Z.  B.  Rogers  and  H.  J.  Brewer,  both  of  El- 
berton,  and  F.  C.  Shackelford  and  Cobb  &  Er- 
win,  all  of  Athens,  for  plaintiff  in  error. 
Ward  ft  Payne,  of  Elberton,  for  defendant  in 
error. 

ROAN,  J.  Sallos  brought  suit  against  the 
Seaboard  Air  Line  Railway  for  damages  on 
account  of  delay  on  the  part  of  the  defend- 
ant In  notifying  him  of  the  arrival  of  a  car 
load  shipment  of  bananas,  consigned  to  him 
at  Elberton.  In  the  petition  it  was  alleged 
that  the  fruit  arrived  in  Elberton,  over  the 
defendant's  road,  on  Saturday  night  or  Sun- 
day morning,  In  the  month  of  August,  and 
that  the  plaintiff  should  have  been  notified 
of  the  same  on  the  following  Monday  morn- 
ing at  the  latest,  but  that  he  was  not  noti- 
fied until  about  6  o'clock  on  Monday  evening, 
too  late  to  get  the  fruit  out  that  night,  and 
the  bananas  had  then  gone  through  a  process 
of  heating  and  bad  become  overripe  and  un- 
fit for  the  trade  for  which  they  were  intend- 
ed. He  alleged  that,  if  notice  of  the  arrival 
of  the  bananas  had  been  given  to  him  on 
Monday  morning,  he  would  have  been  able 
to  sell  them  without  loss;  but,  owing  to  the 
negligence  of  the  defendant  In  not  notifying 
him,  he  was  forced  to  sell  them  at  a  sacri- 
fice, in  the  sum  sued  for.  The  railway  com- 
pany, in  its  answer,  admitted  that  the  ba- 
nanas had  arrived  In  Elberton  on  Sunday 
morning,  and  alleged  that  it  notified  the 
plalntifTs  office  of  that  fact  about  noon  on 
Monday,  but  was  Informed  by  the  clerk  that 
answered  the  telephone  that  the  plaintiff  was 
out  of  town,  and  that  nothing  could  be  done 
until  his  return  that  night  It  was  contend- 
ed by  the  plaintiff  that  the  railway  company 
had  established  a  custom  in  Elberton  of  no- 
tifying consignees  of  the  arrival  of  freight 
marked  to  them,  and  that,  although,  general- 
ly speaking,  a  common  carrier  is  not  bound 
to  notify  consignees  of  arrival  of  freight,  the 
company  had,  on  account  of  this  custom,  be- 
come bound  to  do  so,  and  the  failure  to  do  so 
was  negligence.  On  the  trial,  the  plaintiff  in- 
troduced evidence  on  this  subject,  and  the 
agent  of  the  railway  company  testified  that 
it  had  never  been  the  custom  of  the  company 
to  notify  consignees  when  freight  addressed 
to  them  arrived,  and  that  whenever  such  no- 
tice was  given  it  was  given  merely  through 
accommodation,  and  that  all  diligence  had 
been  used  in  notifying  the  plaintiff  as  soon 
as  possible  after  the  arrival  of  the  shipment 
in  question.  The  jury  returned  a  verdict  for 
the  amount  of  damages  claimed.  The  defend- 
ant filed  a  motion  for  a  new  trial,  on  the  usu- 
al general  grounds,  which  was  overruled  by 
the  court,  and  the  movant  excepted. 

[1]  1.  The  responsibility  of  the  carrier 
commences  with  the  delivery  of  Uie  goods,  ei- 
ther to  himself  or  his  agent,  or  at  the  place 
where  he  is  accustomed  or  agrees  to  receive 
them.    It  ceases  with  their  delivery  at  des- 
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tInaUon  according  to  tbe  direction  of  the  per- 
son sending,  or  according  to  the  custom  of 
the  trade.  This  Is  the  language  of  the  Civil 
Code,  {  2730.  In  the  present  case  the  obliga- 
tion of  the  Seaboard  Air  Line  Railway  as  a 
carrier  of  freight,  under  this  section  of  the 
Code,  ceased  when  the  goods  in  question  were 
delivered  at  their  destination,  unless  the  cus- 
tom of  the  trade  at  that  point  established  a 
dUIerent  rule. 

[2]  2.  It  was  held  in  the  case  of  Ga.  &  Ala. 
R7.  V.  Pound,  HI  Ga.  6,  36  S.  E.  312,  that  In 
order  to  show  the  existence  of  a  custom  vary- 
ing this  general  rule  at  a  particular  place, 
by  reason  of  the  railroad  company  having 
observed  a  usage  of  notifying  consignees  of 
the  arrival  of  goods,  it  must  be  afBrmatlvely 
proved  that,  this  usage  was  of  an  established 
and  general  nature,  and  that  the  notice  given 
In  pursuance  thereof  was  of  such  a  character 
as  to  Indicate,  or  to  reasonably  warrant  the 
Inference,  that  the  company  Intended  to  re- 
main liable  as  a  common  carrier  until  the 
consignee,  in  each  instance,  had  had  reason- 
able time  and  opportunity  to  remove  his 
goods  from  Its  custody.  Such  a  custom  was 
not  sufficiently  proved  In  this  case.  One  of 
the  witnesses  testified  that  he  was  a  mer- 
chant of  the  dty  of  Elberton  (the  place  to 
which  this  fruit  was  shipped),  and  had  re- 
ceived goods  at  that  point  arriving  over  the 
defendant's  road,  and  that  it  had  been  cus- 
tomary as  to  such  goods  for  the  defendant 
company  to  give  notice  to  him,  either  by  tel- 
ephone or  mail,  of  their  arrival,  and,  on  the 
arrival  of  perishable  goods,  for  the  company 
to  notify  him  either  by  telephone  or  mes- 
sage; and  two  other  merchants  of  the  town 
testified  substantially  to  the  same  effect 
Besides  these,  two  former  employes  of  the 
defendant  company's  freight  department  tes- 
tified that  when  working  for  the  company 
they  usually  notified  consignees  of  the  ar- 
rival of  perishable  freight  as  soon  as  it  was 
checked  up.  The  testimony  of  these  witness- 
es was  not  sufficient  to  establish  a  custom 
of  such  general  usage  as  to  become  by  Im- 
plication a  part  of  the  contract  of  shipping, 
and  to  bind  the  railroad  company  to  its  ob- 
servance. 

3.  Such  a  custom  was  not  sufficiently  prov- 
ed by  evidence  which  showed  that  occasional- 
ly the  railroad  company,  through  Its  agents, 
was  In  tbe  habit  of  notifying  one  or  more 
of  Its  customers  of  the  arrival  of  shipments 
to  them  of  perishable  goods.  Such  conduct 
may  have  been  intended  as  acts  of  accommo- 
dation to  Its  customers;  If  so,  it  should  not 
and  cannot  be  construed  to  amount  to  a  bind- 
ing obligation  on  the  part  of  the  company  to 
continue  such  accommodation  at  that  point. 
A  habit  of  notifying  customers  would  not 
have  this  effect  unless  the  custom  was  to 
notify  all  customers  at  all  times,  or  was  so 
general  as  necessarily  to  lead  to  tbe  inference 
chat  each  customer  of  the  railroad  company 
4t  that  point,  under  the  same  circumstances. 


would  be  entitled  as  matter  of  right  to  be  ac- 
corded the  same  treatment  with  reference  to 
shipments  made  to  them.  Especially  is  this 
true  as  to  the  plalntUf  in  this  case,  for  no- 
where In  his  testimony  does  he  refer  to  or 
claim  that  any  such  custom  had  ever  been 
observed  by  the  defendant  as  to  any  of  his 
previous  shipments.  If  this  recovery  could 
be  sustained  on  any  theory  advanced  by  tbe 
plaintiff,  It  must  be  based,  in  the  light  of 
the  present  record,  upon  the  alleged  fact  that 
the  railroad  company  failed  in  its  duty,  es- 
tablished by  custom,  to  give  him  timely  no- 
tice of  the  arrival  of  this  shipment  of  bana- 
nas, and  that  by  reason  of  this  failure  to 
give  notice  the  damage  accrued.  Under  the 
record  as  it  stands,  the  verdict  cannot  be  sus- 
tained upon  this  theory.  It  follows  that  the 
court  committed  error  when  It  overruled  the 
defendant's  motion  for  a  new  trial,  one 
ground  of  which  is  that  the  verdict  is  with- 
out  evidence  to  support  It. 
Judgment  reversed. 


(U  Ga.  App.  608) 

BOTKIN  T.  FRANKLIN  LIFE  INS.  OO. 

(No.  5427.) 

(Court  of  Appeals  of  Georgia.    Jane  22,  1914.) 

(Svllaiiu  Iv  tlie  Court.) 

1.  INSURANCB  (I  187*)— Action  fob  Psxia- 
UMs— Defense. 

"It  being  undisputed  in  the  evidence  that 
the  Insured  retained  in  bis  possession  the  pol- 
icy of  insurance  (with  a  receipt,  acknowled^g 
the  payment  of  the  first  premium,  attached 
thereto),  and  made  no  effort  to  return  the  con- 
tract of  insurance  to  the  insurer,  merely  ex- 
pressing dissatisfaction  therewith  and  inability 
to  pay  the  note  given  for  the  premium,  a  ver- 
dict for  the  defendant,  in  a  suit  brought  by 
the  insurance  company  upon  a  note  given  for 
a  premium  upon  the  policy,  was  contrary  to 
law.  The  insured  cannot  defeat  payment  of 
the  premium  upon  a  policy  of  insurance,  is- 
sued at  his  instance,  while  he  still  retains  the 
contract,  the  very  issuance  and  delivery  of 
which  depend  upon  a  cross-obligation  that  the 
premiums  will  be  paid."  Franklin  Life  Ins, 
Co.  V.  Boykin,  10  Ga.  App.  345,  73  S.  E.  545. 
And  this  is  true  notwitnstanding  the  insured 
sought  to  countermand  the  application  for  in- 
surance before  the  policy  was  received,  where 
be  did  finally  receive  it  and  retained  it,  and 
still  retains  it,  even  though  he  alleges  that  his 
retention  of  it  was  under  protest,  especially 
where,  the  evidence  further  discloses  Uiat  he 
made  a  partial  payment  on  the  note  given  for 
the  first  premium  after  the  note  became  dne, 
and  that  some  five  months  after  he  had  receiv- 
ed the  policy  he  made  an  effort  to  borrow  mon- 
ey thereon  in  order  to  pay  off  and  discharge  the 
note. 

[Ed.  Note. — For  other  cases,  see  Insnrance. 
Cent  Dig.  {{  399-401 ;   Dec.  Dig.  S  187.*] 

2.  iNstJBANCK  (J  187*)— Action  fob  PBunuM 
— Defense. 

Where  one  signed  an  application  for  in- 
surance without  reading  it,  though  he  was  able 
and  had  ample  opportunity  to  read  it  and  tbe 
policy  delivered  to  him  was  exactly  as  described 
in  the  application,  he  cannot  successfully  de- 
fend an  action  brought  on  bis  note  given  for  tbe 
premium  thereon  by  setting  up  that  the  agent 
who  procured  his  signature  to  the  application 
made  fraudulent  representations  as  to  its  con- 
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tenta  and  thereby  induced  him  to  aign  an  ap- 
plication differing  from  the  one  he  intended  to 
sign.  Shedden  v.  Heard,  UO  Ga.  461,  35  S.  B. 
707. 

[£d.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  399-401;    Dec.  Dig.  {  18T.»] 

3.  COWTRACTS  (§  94*)  —  ComUDENTIAL  BXLA- 
TIONS— NEGOGENCI!. 

The  confidential  relations  between  con- 
tracting parties  wbich  will  authorize  one  of 
them  to  neglect  the  ordinnry  caution  of  a  pru- 
dent man  and  to  rely  entirely  upon  the  repre- 
sentations of  the  other,  arise  only  "where  one 
party  is  so  situated  as  to  exercise  a  controlling 
influence  OTer  the  will,  conduct,  and  interest 
of  another,  or  where,  frofa  similar  relation  of 
mutual  confidence,  the  law  requires  the  utmost 
good  faith,  such  as  partners,  principal  and 
agent,"  etc  Civil  Code  1910,  8  4627 ;  Weaver 
V.  Koberson,  134  Ga.  149,  67  S.  E.  662.  j 

[Ed.   Note.— For   other  cases,   see   Contracts, ! 
Cent.  Dig.  fS  420-430,  1160,  1164,  1165;    Dec 
Dig,  {  94.  •! 

4.  IwstmANCK  (S  187*)  —  Validitt  of  Con- 
tract— CONFIDENTIAI,  REI.ATI0N8  —  NEGLI- 
GENCE OF  Applicant. 

The  mere  facts  that  one  party  to  a  con- 
tract had  associated  with  the  other  party  for 
eifbt  or  ten  years,  that  their  relations  were 
fnendly  during  that  time,  that  one  party  was 
an  organizer  of  the  Farmers'  Union,  of  which 
the  other  was  a  member,  and  that  the  one  there- 
fore relied  absolutely  and  implicitly  upon  the 
statements  of  the  other,  would  not  justify  the 
party  so  relying  in  abandoning  proper  business 
eantion  and  negligently  signing  a  plain  and 
unambiguous  contract  differing  from  what  he 
intended  to  sign,  and  from  what  the  other  party 
represented  it  to  be. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  39i»-401 ;    Dec.  Dig.  {  187.*  1 

6.  iNniURANCK  (I  IAS*)- Action  fob  PBEMiirii 
— DiBEcriON  OF  Vebdict— Evidence. 

Under  the  ruling  made  on  the  former  re- 
view of  this  case  (10  Ga.  App.  345,  73  S.  E. 
545),  but  one  verdict  could  have  been  legally 
returned  on  the  evidence  adduced  at  the  trial 
under  review;  and  hence  the  trial  judge  did 
not  err  in  directing  the  same. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  245,  402-^07 ;   Dec.  Dig.  {  188.*] 

ESrror  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Action  by  the  Franklin  lilfe  Insurance 
Company  against  W.  S.  Boykln.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
AfflrmedL 

See,  also,  10  Ga.  App.  346,  73  S.  E.  646. 

Jones  &  Meadors,  of  La  Grange,  for  plain- 
tiff In  error.  E.  X.  Moon,  of  La  Grange,  for 
defendant  In  error. 

WADE,  J.    Judgment  aflBrmed. 

ROAM,  J.,  absent  on  account  of  sickness. 

(14  Ga.  App.  672) 

HENDERSON  et  al.  v.  STATE.  (No.  6527.) 
(Cmut  of  Appeals  of  Georgia.    June  22,  1914.) 

CSyllalmt  ftv  Editorial  Btaff.) 

1.  Criminal  Law  (S  '  762*)— Inotbuctionb— 
ELxPBESsioN  OF  Opinion. 

Where,  on  a  trial  for  larceny  of  hogs,  the 
evidence  was  conflicting  on  the  question  wheth- 
er  the   nogs  were  marked,   defendant  claiming 


they  were  not  marked,  a  charge  directing  tlie 
jury  to  look  at  all  the  circumstances  of  the 
case,  and  the  way  the  hogs  were  marked,  ex- 
pressed an  opinion  of  the  court  in  violation  of 
Pen.  Code  1910,  S  1058. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  1731. 1750, 1754,  1758,  1759, 
1769;   Dec.  Dig.  {  762.»] 

2.  Cbiminai.  Law  (J  1172*)— Inbtbdctions— 
Expression   of  Opinion— Revebsiblb  Eb- 

BOB. 

Pen.  Code  1910,  f  1058,  providing  that 
where  the  judge  expresses  in  his  charge  an  opin- 
ion as  to  what  has  been  proved  the  decision 
shall  be  reversed,  is  mandatory,  and  a  charge 
wliich  discloses  the  opinion  of  the  judge  on  an 
issue  of  fact  cannot  be  treated  as  harmless. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |i  3128,  3154-^157,  3159- 
3163,  3169;   Dec.  Dig.  i  1172.*] 

Error  from  Superior  Court,  Fierce  County; 
J.  W.  Quincey,  Judge. 

Jobn  Henderson  and  others  were  convicted 
of  larceny,  and  they  bring  error.    Reversed.  - 

John  Henderson,  Herschel  Henderson,  John 
Herrin,  and  Warren  Boyd  were  tried  on  an 
indictment  for  simple  larceny;  the  Jury  find- 
ing all  of  them  guilty  with  the  exception  of 
Warren  Boyd.  They  moved  for  a  new  trial, 
which  was  overruled,  and  the  case  is  in  this 
court  for  review. 

The  defendants  claimed  that  the  boga,  the 
subject-matter  of  the  alleged  larceny,  and 
which  had  been  roaming  loose  In  the  woods, 
were  given  to  them  by  Harley  JBenderson,  a 
brother  of  two  of  the  defendants,  some  years 
before  when  be  moved  West,  and  that  they 
bad  been  allowed  to  remain  at  large  ever 
since.  Defendants  claimed  that  when  caught, 
of  the  nine  hogs  taken,  only  three  were  mark- 
ed at  that  time,  and  that  they  marked  the 
rest,  with  the  exception  of  one  which  was 
killed  and  divided  between  them.  They  In- 
sisted that  they  took  these  hogs  under  an 
honest  claim  of  right,  that  they  really  thought 
that  they  were  the  boga,  or  the  descendants 
of  them,  that  Harley  Henderson  bad  given 
to  them  when  he  moved  away.  The  state's 
evidence  .tended  to  show  that  some  of  the 
hogs  caught  by  the  defendants  were  the  prop- 
erty of  neighbors,  that  these  hogs  were  mark- 
ed when  missed;  and  that  the  marks  had 
been  changed.  The  defendants  surrendered 
the  hogs  when  they  were  claimed  by  the 
neighbors,  and  apparently  no  effort  had  been 
made  to  conceal  them. 

W.  A.  Milton,  of  Blackshear,  and  W.  W. 
Bennett,  of  Baxley,  for  plaintiffs  In  error. 
M.  D.  Dlckerson,  Sol.  Gen.,  and  Lawson  Kel- 
ley,  both  of  Douglas,  and  WUson,  Bennett  & 
Lambdln,  «f  Waycross,  for  the  State. 

ROAN,  J.  (after  stating  the  facts  as  above). 
Section  1058  of  the  Penal  Code  declares: 

"It  is  error  for  the  judge,  •  •  •  in  his 
charge  to  the  jury,  to  express  or  intimate  his 
opinion  as  to  what  has  or  has  not  been  proved, 
*  *  *  and  a  violation  of  the  provisions  of 
this  section  shall  be  held  *  *  *  to  be  error, 
and  the  decision  in  such  case  reversed,  and  a 
new  trial  granted." 
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Complaint  Is  made  In  the  motion  for  a 
new  trial  in  this  case  that  the  trial  Judge 
violated  this  law,  in  charging  the  Jury  In 
the  following  language: 

"If  you  find  that  these  four  boys  were  there 
actine  together,  with  a  common  purpose  and  in- 
tention to  take  the  hogs  they  knew  were  not 
theirs,  and  they  did  not  honestly  believe  be- 
longed to  them  (and  as  to  that  you  are  to  look 
to  all  the  circumstances  of  the  case,  the  way 
they  were  marked,  and  the  circumstances  as  to 
whether  or  not  the  marks  were  changed  in  any 
way,  and  all  the  facts  and  circumstances  sur- 
rounding the  case),  and  if  you  find  that  these 
four  boys  took  the  hogs  with  the  purpose  and 
intent  to  steal  them,  then  you  should  convict 
them  alL" 

[1]  The  alleged  error  being  that  the  expres- 
sion used  by  the  Judge,  "the  way  they  were 
marked,"  amounted  to  an  expression  or  inti- 
mation of  an  opinion  that  the  hogs  were 
marked  when  taken.  The  defendants  were 
charged  with  the  larceny  of  two  hogs  alleged 
to  have  been  "marked  under  bit  and  upper 
bit  In  one  ear  and  under  square  in  the  oth- 
er." It  was  testified  on  the  part  of  the  state 
that  certain  hogs  caught  In  a  swamp  by  the 
defendants  were  the  hogs  alleged  to  have 
been  stolen,  and  there  was  a  direct  issue  be- 
tween the  state  and  the  accused  as  to  wheth- 
er the  hogs  were  marked  at  the  time  they 
were  caught;  the  state  insisting  that  the 
marks  were  changed  by  the  defendants  after 
the  hogs  had. been  taken,  and  the  defendants 
contending  that  the  hogs,  at  the  time  the  de- 
fendants captured  them,  were  not  marked  In 
any  way.  Evidence  was  offered  by  both  the 
state  and  the  defendants  on  this  issue.  The 
trial  Judge  when  he  charged  the  Jury  to  "look 
to  all  the  circumstances  of  the  case,  the  way 
they  were  marked,"  violated  the  rule  laid 
down  in  this  section  of  the  Code,  by  thus  ex- 
pressing an  opinion  that  the  hogs  were 
marked. 

[2]  As  this  law  is  mandatory,  and  has  been 
one  of  the  bulwarks  of  Jury  trial  for  more 
than  a  generation,  Jealously  guarded  and  up- 
held by  our  people,  we  are  not  permitted  to 
hold  that  this  particular  excerpt  from  the 
charge  should  be  treated  as  harmless  error. 
This  is  the  only  error  we  have  been  able  to 
find  in  the  instructions  and  rulings  com- 
plained of  in  the  motion  for  a  new  trial,  and 
the  Judgment  overruling  the  motion  is  re- 
versed for  this  reason  alone.  See  Davis  v. 
State,  91  Ga.  167,  17  S.  B.  292;  HoltzendorfT 
V.  De  Renne,  129  Ga.  226,  58  S.  E.  710. 

Judgment  reversed. 


(14  Ga.  App.  M7) 

EMPIRE  LIFE  INS.  CO.  T.  JONES. 
(No.  5399.) 

(Court  of  Appeals  of  Georgia,    June  2it,  1914.) 

(Byttahut  hy  the  Court.) 

1.  Insubance  (I  260*) — Application— ErFKCT 
or    MisREPBESE.vTATioNs— Concealment. 
Representations  made  in  an  application  for 
insurance  are  considered  as  covenanted  to  be 


true  by  the  applicant;  and  the  policy  will  be 
voided  by  any  variation  which  changes  the  na- 
ture, extent,  or  character  of  the  risk.  Any  ma- 
terial representations  of  facts  by  the  assured 
to  induce  the  acceptance  of  the  risk  vrill  void 
the  policy,  if  untrue.  Failure  to  state  a  ma- 
terial fact  will  not  void  a  policy,  unless  such 
failure  be  fraudulent;  "but  the  willful  conceal- 
ment of  such  a  fact,  which  would  enhance  the 
risk,  will  void  the  policy."  Civ.  Code  1910, 
8§  2479,  2480,  2481. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Cent  Dig.  i  555;    Dec.  Dig.  g  280.*] 

2.  IwBTJBANOE  (8  255*)— Application— "BIati- 
BiAL  Representation." 

A  material  representation  is  one  that  would 
influence  a  prudent  insurer  in  determining 
whether  or  not  to  accept  the  risk,  or  in  fixing 
the  amount  of  the  premium  in  the  event  of  such 
acceptance. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  g  548;   Dea  Dig.  I  285.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4407,  4408.] 

3.  Insubance  (f  668*)— Application— Repbk- 
sentations— Question  pob  Jubt. 

The  truth  and  materiality  of  representa- 
tions are  generally  questions  of  fact  for  deter- 
mination by  the  jury;  but,  where  all  the  testi- 
mony relating  to  a  question  of  tact  excludes  ev- 
ery reasonable  inference  but  one,  the  issue  be- 
comes an  issue  of  law  for  determination  by  tiie 
court. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |i  1556,  1782-1770;  Dec  Dig.  | 
668.*] 

Error  from  City  Court  of  Oolnmbus ;  O.  T. 
Tlgner,  Judge. 

Action  by  N.  H.  Jones.agaln8t  the  Empire 
Life  Insurance  Company.  Judgment  for 
plaintur,  and  defendant  brings  error.  R^ 
versed. 

Roland  Dixon  Jones  applied  to  the  Empire 
Life  Insurance  Company  in  May,  1912,  for 
$5,000  of  insurance  on  his  life,  and  in  his  ap- 
plication directed  that  two  policies  be  Is- 
sued; one  for  $3,000;  and  one  for  $2,000. 
Except  as  to  amounts,  the  policies  were  iden- 
tical. The  application  was  approved,  and  the 
policies  were  issued  June  8,  1912.  In  the  ap- 
plication the  insured  made  the  following 
agreement: 

"It  is  hereby  agreed  that  all  the  foregoing 
statements  and  answers,  and  also  those  I  make 
to  the  company's  medical  examiner,  are  war- 
ranted to  be  full,  complete,  and  true,  and  are 
offered  to  the  company  as  a  consideration  for 
the  contract,  which  shall  not  take  effect  until 
this  application  has  been  accepted  by  the  com- 
pany at  the  home  office,  in  Atlanta,  Georgia, 
and  the  first  premium  shall  have  been  paid  to 
and  accepted  by  the  company,  or  an  author- 
ized agent,  during  the  life  and  good  health  of 
the  person  herein  proposed  for  a  policy." 

In  the  application  and  in  the  policy  it  is 
declared  that  the  application  and  the  poUc:^ 
"shall  constitute  the  entire  contract"  between, 
the  parties ;  and  the  policy  contains  a  daaae 
providing  that: 

"All  statements  made  by  the  insured  shall.  In 
the  absence  of  fraud,  be  deemed  representatioxiB, 
and  not  warranties,  and  no  such,  statement  shali 
avoid  the  policy,  unless  it  is  contained  in  the 
application,  a  copy  of  which  is  attached  here- 
to.''. 


•For  otber  caaas  ■••  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Kej-No.  Serlaa  *  Rsp'r  Indttx«a 


Digitized  by  VjOOQIC 


Ga.) 


EHFIRE  LIFE  HUB.  CO.  T.  JONBS 


63 


A  photographic  copy  of  the  original  appli- 
cation, with  the  statements  made  by  the  as- 
sured In  answer  to  questions  of  the  medical 
examiner,  was  attached  to  each  of  the  poli- 
cies. Among  these  questions  and  answers 
were  the  following: 

"(19  Have  you  any  reason  to  believe  yoar- 
self  now  to  be  not  in  perfect  health?"  Answer: 
"No." 

"(12)  Do  you  now  or  have  you  ever  used  in- 
toxicating  liquors?'      Answer:    "No." 

"(13)  If  yes,  state  bow  often  and  how  much?" 
Answer :    "No." 

"(14)  Did  yon  ever  become  intoxicated?"  An- 
swer:   "No.* 

"(17)  Have  yon  ever  had  any  of  the  following 
diseases  or  conditions?  Answer  'yes'  or  'no'  to 
each  question,  and  give  particulars  under  notes 
on  the  pink  slip:  [Among  other  diseases  and 
conditions  named:]  Nervousness?"  Answer: 
"No."  "Any  diseases  not  mentioned?"  Answer: 
"No." 

"(18)  Give  name  and  address  of  each  physi- 
cian who  has  attended  you  within  last  five  years, 
and  the  diseases  for  which  each  treated  you?" 
Answer:    "None." 

At  the  close  of  the  questions  propounded 
by  the  medical  examiner  and  the  answers  of 
the  applicant,  the  following  appears: 

"I  certify  that  the  foregoine  answers  are  cor- 
rectly recorded  by  the  medical  examiner. 

"[Signed]  Boland  Dixon  Jones." 

Jones  died  in  December,  1912,  and  proofs 
of  his  death  were  submitted  to  the  Insurance 
company,  and  demand  was  made  for  pay- 
ment of  the  policies.  The  demand  was  refus- 
ed, and  suit  was  brought  on  the  policies. 
The  defendant  denied  liability,  because  of 
alleged  material  misrepresentations  made  by 
the  assured  in  the  applications,  so  tar  vary- 
ing from  the  truth  as  to  change  the  nature, 
extent,  and  character  of  the  risk ;  because  of 
alleged  fraudulent  failure  to  state  a  material 
fact ;  because  of  an  alleged  willful  misrepre- 
sentation made  in  reply  to  material  inqui- 
ries ;  and  because  of  alleged  willful  conceal- 
ment of  a  material  fact  which  enhanced  the 
risk.  On  the  call  of  the  case  for  trial  the 
defendant  entered  a  solemn  admission  in  Ju- 
dlcio  as  to  all  the  averments  made  In  the 
plaintUTs  petition,  except  as  to  bad  faith  and 
the  damages  sought  therefor,  and  the  claim 
for  attorney's  fees,  but  reserved  the  right  to 
rebnt  the  prima  fade  case  so  admitted.  It 
api)eared  from  the  testimony  of  the  examin- 
ing physician  that  he  propounded  to  Jones 
the  questions  printed  in  the  application  at- 
tached to  the  policy,  and  reduced  the  an- 
swers to  writing  in  the  presence  of  Jones, 
and  that  each  question  was  answered  as 
shown  in  the  application ;  that  the  examiner 
bad  no  cause  or  occasion  to  believe  that  the 
answers  were  untrue;  and  that  the  applica- 
tion was  signed  by  Jones  after  all  the  ques- 
tions therein  had  been  propounded,  and  the 
answers  written  by  the  examUier  in  his  pres- 
ence. This  physician  testified  that  he  had 
no  knowledge  of  the  habits  of  the  applicant, 
bat  made  inquiries  in  regard  thereto  in  order 
to  gain  such  information,  and  that  after  the 
examination  was  completed  be  recommended 
Jones  as  a  flrst-class  risk  to  the  insurance 


company.  He  testlfled,  further,  that  he  had 
been  practidng  medicine  for  a  number  of 
years,  and  had  treated  a  few  cases  of  deliri- 
um tremens;  that  continued  use  of  alcohol 
or  a  sudden  cessation  from  its  contlnned  use 
— the  chronic  use,  as  distinguished  from  a 
spree — causes  delirium  tremens ;  that  alco- 
holism is  a  disease,  "temporarily  a  mental 
disease,"  and  that  "a  person  who  has  used 
intoxicants  chronically  and  for  a  long  time, 
to  the  extent  that  he  has  delirium  tremens,  is 
not  a  flrst-class  risk  for  insurance,  and  the 
chronic  use  of  alcohol  for  a  long-continued 
time  increases  the  hazard  or  risk  of  an  insur- 
ance company  in  accepting  the  risk  upon  the 
person;"  that  "the  excessive  and  chronic  use 
of  alcohol,  according  to  all  authorities,  low- 
ers the  systemic  resistance  to  disease;"  that 
"every  organ,  especially  the  brain,  lungs,  and 
stomach,  and  heart,  are  weakened  by  the  con- 
tlnued  use  of  alcohol" ;  and  "the  continued 
use,  to  the  extent  that  would  produce  deliri- 
um tremens,  produces  nervousness."  The 
witness  said  further  that  he  had  never  met 
Jones  until  the  occasion  when  he  made  the 
examination  for  insnrance  at  the  home  of 
Jones  one  evening  by  lamplight,  and  that 
there  was  then  no  apparent  defect  in  him, 
but  he  was  a  hale,  healthy-looking  man,  and 
the  witness  detected  nothing  defective  about, 
his  condition,  and  found  no  albumen  in  his 
urine,  according  to  the  nitric  acid  test ;  that 
if  Jones,  in  making  his  statements  to  the 
witness,  had  said  that  within  2,  3,  4,  or  6 
years  he  suffered  from  delirium  tremens 
brought  about  by  the  chronic  use  of  Intoxi- 
cants, the  witness  would  not  have  passed 
him  as  a  flrst-class  insurable  risk. 

Dr.  Williams  testlfled  that  he  attended 
the  deceased  in  his  last  illness,  together  with 
Dr.  McDuffie,  who  was  once  called  in  con- 
sultation, and  that  the  deceased  was  ill  about 
2  weeks  before  his  death;  that,  according 
to  his  diagnosis,  the  use  of  intoxicants  had 
something  to  do  with  the  last  illness;  that 
this  was  his  the  diagnosis  when  he  saw 
Jones,  "that  he  was  suffering  from  the  use 
of  Intoxicants — from  alcohol";  that  alcohol 
has  a  deleterious  effect  upon  the  human  sys- 
tem, and  makes  those  who  use  it  more  sub- 
ject to,  and  less  able  to  resist,  disease;  that, 
in  the  opinion  of  the  witness,  it  frequently 
produces  Blight's  disease,  and  liver,  brain, 
and  nervous  trouble;  that  delirium  tremens 
is  a  disease  of  the  nerves  of  the  brain,  and. 
If  a  man  has  drunk  chronically  to  the  extent 
that  delirium  tremens  resulted,  he  would  be 
more  subject  to  different  diseases,  and  that 
alcoholism  is  a  disease,  and  a  person  who 
has  suffered  delirium  tremens  from  its  use 
would  be  liable  to  continue  such  use  in  the 
future;  that  in  1910  the  witness  attended 
Jones  once,  during  the  absence  of  his  then 
regular  physician,  Dr.  McDuffle,  and  diag- 
nosed his  case'  at  that  time  as  delirium  tre- 
mens, but  the  witness  was  unable  to  say 
that  he  died  from  delirium  tremens  In  1912, 
as  the  deceased  had  a  cold,  and  symptoms 
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«f  pleurisy  and  of  pneumonia,  with  traces 
of  pellagra. 

Dr.  McDuffie  testified  that  he  Tlslted  the 
deceased  In  May,  1910,  and  found  him  suf- 
fering from  delirium  tremens,  produced  by 
ezcesstve  drinking  of  some  alcoholic  intox- 
icant; that  he  was  suffering  with  a  pro- 
nounced case,  and  was  disturbed  by  hallu- 
cinations— fancied  that  people  were  troubling 
him,  and  saw  snakes  and  things  that  bad  no 
existence;  that  the  witness  treated  him  4 
days,  and  during  this  time  the  patient  had 
lucid  intervals,  when  his  attention  could  be 
engaged,  and  he  would  answer  questions 
intelligently;  that  the  witness  talked  with 
him  when  he  was  himself,  after  having  treat- 
ed him,  and  he  told  the  witness  that  whisky 
was  the  cause  of  his  condition,  and  that  he 
had  been  drinking  hard  for  a  good  while; 
that,  with  this  statement  made  by  Jones  and 
his  own  diagnosis,  there  was  no  question  In 
the  mind  of  the  witness  as  to  the  diseases 
from  which  Jones  then  suffered;  that  long- 
continued  drinking  produces  delirium  tre- 
mens— ^the  chronic,  continued  use  of  alcohol; 
that  such  drinking  lowers  the  vitality,  and 
shortens  life  as  a  rule,  hardens  the  blood  ves- 
sels, and  lessens  resistance  to  dlEiease,  and 
many  times  brings  on  a  form  of  Bright's 
^sease;  that,  if  a  man  drank  whisky  chron- 
ically to  the  extent  that  it  caused  delirium 
tremens,  he  woud  never,  in  the  opinion  of 
witness,  be  the  man  he  was  before,  or  agtin 
a  physically  normal  man:  that  witness  saw 
Jones  during  his  last  Illness,  in  .  consulta: 
tion  with  Dr.  Williams,  but  Jones  was  not 
in  a  condition  to  answer  any  questions  him-' 
self,  and  no  definite  information  could  be 
obtained  from  the  family;  that  the  witness 
was  unable  to  say  what  alcohol  had  to  do 
with  his  last  illness,  but  felt  that  his  condi- 
tion was  partly  due  to  drinking.  This  wit- 
ness signed  the  death  proofs  with  Dr.  Wil- 
liams, and  in  response  to  a  question  whether 
the  deceased  habitually  used  alcohol  that 
Influenced  bis  last  Illness  or  death,  stated 
that  he  was  not  sure;  that,  In  fact,  he  did 
not  positively  know,  and  was  In  doubt;  that 
he  felt  alcoholism  had  something  to  do  with 
the  death,  from  what  he  heard  during  the 
illness  of  the  deceased,  from  members  of  the 
family,  of  his  use  of  alcohol. 

Two  medical  experts,  Drs.  Wooldridge  and 
Anderson,  were  Introduced  in  behalf  of  the 
plaintiff.  The  former  testified  that  delirium 
tremens  was  a  condition  which  might  be 
produced  by  other  things  besides  alcoholism, 
and  that  a  patient  suffering  from  the  exces- 
sive use  of  alcohol,  who  responded  perfect- 
ly to  treatment  and  recovered,  could,  by  ab- 
staining absolutely  from  alcohol  thereafter, 
be  a  hearty  and  well  man,  depending  on  the 
extent  to  which  he  had  taken  alcohol;  that 
he  would  consider  as  material,  in  an  exam- 
ination for  Insurance,  Inform'atlon  that  an 
applicant  had  been  treated  for  delirium  tre- 
mens within  2  years  prior  to  his  examination; 
that  U  would  affect  the  risk,  though,  if  the 
patient  were  a  young  man,  strong  and  vigor- 


ous, who  had  deHrlum  tronens  In  a  mild 
form  from  excessive  drinking,  and  had  re- 
sponded to  about  4  days  of  treatment,  and 
was  to  all  appearances  hale  and  hearty,  and 
2  years  thereafterwards  stood  a  perfect  phys- 
ical examination,  which  included  a  test  of 
his  urine,  and  the  urine  appeared  to  be  nor- 
mal, he  would  consider  him  an  insurable  risk, 
as  excessive  and  habitual  drinking  would 
probably  reveal  Itself  in  the  urine  test.  The 
witness  testified  further  that  a  man  39  years 
of  age  cannot  endure  as  much  as  a  young 
man,  and,  if  such  a  man  had  suffered  from 
delirium  tremens  within  2  years  prior  to  bis 
application  for  insurance  from  long-contin- 
ued and  chronic  drinking,  the  witness  would 
consider  the  risk  affected  Qiereby.  The  oth- 
er expert  witness  for  the  plaintiff  testified 
practically  to  the  same  effect,  hut  added 
that  he  did  not  consider  that  a  man  37  years 
of  age  who  had  been  a  chronic,  long-contin- 
ued drinker  until  he  suffered  from  delirium 
tremens  would  ever  again  be  a  normal  man; 
and.  In  his  opinion,  the  risk  on  the  life  of 
such  a  man  for  Insurance  would  be  enhanced. 
One  Wardlaw  testified  that  he  had  known 
the  deceased  intimately  for  16  years  or  more; 
that  he  had  often  seen  the  deceased  take  one 
drtnk  a  day,  and  had  frequently  taken  a 
drink  with  him;  he  could  not  say  that  th» 
deceased  took  more  than  a  drink  a  day,  but, 
during  the  entire  15  years  before  his  death, 
be  was  not  a  teetotaler,  but  was  a  man  who 
would  take  a  social  drink,  though  the  wit- 
ness never  saw  him  in  a  condition  of  Intox- 
ication. The  policies  of  Insurance  were  in- 
troduced, together  with  the  photographic 
copy  of  the  application  therefor  attached  to 
each,  and  proof  was  made  as  to  what  would 
be  a  proper  fee  for  the  prosecution  of  the 
suit  against  the  defendant.  There  was  evi- 
dence from  some  witnesses  as  to  reports  of 
the  drinking  habits  of  the  deceased,  and 
much  evidence  from  others  that  they  knew 
him  in  a  business  way  and  were  unaware  of 
tbe  fact  that  he  drank. 

The  Jury  returned  a  verdict  in  favor  of 
the  plaintiff  for  the  sum  of  $5,000,  for  |350 
damages,  and  $300  attorney's  fees.  The  de- 
fendant made  a  motion  for  new  trial,  which 
was  overruled,  and  the  case  was  brought 
here  for  review. 

Battle  &  Hollis,  of  Columbus,  and  Little, 
Powell,  Hooper  &  Goldstein,  of  Atlanta,  for 
plaintiff  in  error.  John  H.  Lewis  and  Love 
&  Fort,  all  of  Columbus;  for  defendant  in 
error. 

WADE,  J.  (after  stating  the  facts  as  above). 
[1]  The  law  of  this  state  governing  applica- 
tions for  insurance  is  embodied  in  sections 
2479,  2480,  and  2481  of  the  Civil  Code  of 
1910,  and  nothing  we  might  say  could  render 
more  plain  the  clear,  simple,  and  compre- 
hensive language  of  these  sections.  Section 
2479  provides  that: 

"Every  application  for  insurance  must  be 
made  in  the  utmost  Eood  faith,  and  the  rep- 
resentations contained  in  such  application  are 
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considered  as  covenanted '  to  be  trne  hf  tUe 
applicant.  Any  variation  by  which  the  nature, 
or  extent,  or  character  ot  the  risk  is  changea 
will  void  the  policy." 

Section  2480  declares  that: 

"Any  verbal  or  written  representations  of 
facts  by  the  assured  to  induce  tlie  acceptance 
of  the  risk,  if  material,  must  be  true,  or  the 
policy  is  void.  If,  however,  the  party  has  no 
knowledge,  but  states  on  the  representations 
of  others,  bona  fide,  and  so  informs  the  insur- 
er, the  falsity  of  the  information  does  not  void 
the  policy." 

Section  2481  declares  that : 

"A  failure  to  state  a  material  fact,  if  not  done 
fraudulently,  does  not  void;  but  the  willful 
concealment  of  such  a  fact,  which  would  ea- 
bance  the  rislc,  will  void  the  policy." 

Under  the  general  grounds  of  the  motion 
for  a  new  trial,  the  question  to  be  considered 
is  whether  flie  evidence  warranted  the  ver- 
dict; and  if,  to  the  contrary,  it  appears  from 
a  consideration  of  the  evidence  that  a  verdict 
for  the  defendant  was  demanded,  no  discus- 
sion of  the  special  grounds  of  the  motion 
will  be  needed.  In  determining  this  question, 
wliat  is  a  material  misrepresentation  is  all 
important.  It  appears  from  the  application 
ttiat  Jones  represented,  in  order  to  obtain 
the  insurance,  that  he  had  no  reason  to  be- 
lieve himself  to  be  at  the  time  in  other  than 
perfect  health ;  that  be  had  never  used  intox- 
icating liquors  in  any  quantity,  and  bad  nev- 
er become  intoxicated,  and  had  never  suffer- 
ed from  nervousness ;  and  that  he  had  never 
consulted  any  physician  within  5  years  next 
preceding  the  date  of  his  application.  It  fur- 
ther appeared,  from  the  undisputed  testimo- 
ny ot  Drs.  Williams  and  McDuffle,  that  in 
1010,  some  2  years  prior  to  the  date  of  his 
application  for  insurance,  Jones  suffered 
from  delirium  tremens  for  a  period  of  about 
4  days,  and  it  further  appeared  that  on  his 
recovery  or  partial  recovery  therefrom  he 
informed  Dr.  McDuffle  that  bis  condition  had 
been  brought  about  by  hard  drinking,  which 
mer^  expressed  the  conclusion  that  the 
physician  had  independently  reached  from 
his  own  diagnosis,  and  agreed  with  a  like 
conclusion  which  Dr.  Williams  had  arrived  at 
from  seeing  the  patient  once,  during  this  ill- 
ness in  the  absence  of  Dr.  McDuflSe.  Ward- 
law,  the  iMon  companion  and  personal  friend 
of  the  deceased,  asserted  that  the  deceased 
had  l>een  a  drinking  man  daring  a  period  of 
15  years  immediately  prior  to  his  death. 
So  it  appeared  that  long  before  the  applica- 
tion for  insurance  was  made  the  deceased 
had  fixed  and  established  habits  on  this  line, 
notwithstanding  his  assertion  in  the  applica- 
tion that  he  did  not  drink  at  alt  Not  only 
did  the  three  expert  witnesses  who  testified 
in  l)ehalf  of  the  defendant  assert  that  deliri- 
um tremens  brought  about  from  alcohol  in- 
variably results  from  long-continued  and 
chronic  indulgence  in'  excess,  or  from  the  sud- 
den cessation  from  such  Indulgence,  but  the 
two  ^cpert  witnesses  for  the  plaintiff  practi- 
cally agreed,  in  effect,  to  this  assertion,  and 
all  five  physicians  who  were  sworn  (witnesses 
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for  plaintiff  and  defendant)  stated  unequivo- 
cally that  the  use  of  alcohol  had  an  injuri- 
ous effect  on  the  human  system,  and  rendered 
habitual  users  thereof  more  susceptible  to 
disease  or  less' able  to  resist  disease;  and  all 
agreed,  further,  that  the  fact  that  a  man  of 
from  37  to  38  years  of  age  had  suffered  from 
delirium  tremens,  brought  on  by  excessive 
and  long-continued  Indulgence  in  alcoholic 
stimulants,  would  greatly  enhance  the  risk 
in  insmring  him.  There  was  no  evidence  to 
the  contrary,  and  no  evidence  disputing  the 
facts  that  tiie  deceased  was,  for  many  years 
at  least,  an  habitual  drinker,  and  that  some 
2  years  before  the  applications  for  Insurance 
were  made  he  snSered  from  a  severe  attack 
of  delirium  tremens  brought  about  from  indul- 
gence in  intoxicants,  which,  in  his  application 
for  insurance,  he  denied  he  had  ever  used  in 
any  quantity  or  at  any  time.  Of  course, 
"used"  means  more  than  an  occasional  in- 
dulgence, and  refers  to  customary  and  habit- 
ual use;  but  under  no  view  can  it  be  said 
that  one  who  suffered  from  delirium  tremens 
as  a  result  of  long-continued  and  excessive 
consumption  of  alcohol  2  years  before  a  cer- 
tain date  had  never  "used"  intoxicating  liq- 
uors; and  certainly  the  record  discloses  the 
falsity  of  the  representation  that  tlie  appli- 
cant for  insurance  had  never  been  intoxi- 
cated. 

It  will  be  noted  also  that  the  assured  stat- 
ed in  his  application  that  no  physician  bad 
attended  or  treated  him  within  a  period  of 
5  years  prior  to  the  date  of  the  application, 
and  that  during  that  period  he  had  suffered 
from  no  disease.  See  question  18  in  the 
statement  of  facts.  This  representation  was 
disputed  by  the  testimony  of  Dr.  Williams 
and  Dr.  McDuffle,  and  that  testimony  is  un- 
questioned. It  will  be  readily  apprehended 
that,  if  the  applicant  had  truthfully  stated 
that  Dr.  McDuffle  treated  him  2  years  before 
for  delirium  tremens,  this  would  at  least 
have  put  the  Insurance  company  on  inquiry, 
and  would  have  enabled  it  to  ascertain  what 
that  inquiry  would  have  revealed,  and,  if  the 
company  nevertheless  issued  a  contract  of 
insurance  after  a  full  ascertainment  of  the 
facts,  would  have  estopped  the  company  from 
thereafter  complaining  on  this  account  It  has 
been  often  held  that,  "in  determining  wlmt 
constitutes  attendance  by  or  consultation  of 
a  physician,  consultation  or  attendance  for 
slight  temporary  aUments  need  not  be  consid- 
ered" (Cooley's  Brle&  on  the  Law  of  Insur- 
ance, vol.  3,  2163);  but,  under  all  the  expert 
testimony  in  this  case,  it  would  be  impos- 
sible to  classify  delirium  tremens  as  a  "slight 
temporary  ailment,"  since  it  is  a  matter  of 
common  knowledge  that  its  consequences  are 
often  fatal,  and  the  testimony  referred  to 
discloses  that  often  its  effects  are  lasting  and 
serious.  Then,  too,  during  the  period  of  the 
actual  delirium,  the  entire  nervous  system 
must  be  shaken  to  its  very  foundatLon;  since 
the  testimony  of  the  physicians  who  attend- 
<^  the  assured  in  1910  not  only  shows  this 
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to  be  the  general  effect  upon  one  so  stricken, 
but  explicitly  declares  that  Jones  was  un- 
conscious during  a  large  part  of  the  time,  and 
was  delirious,  with  an  hallucination  that 
some  persons  not  present  were  troubling 
him,  and  that  he  saw  snakes  and  other  things 
which  had  no  actual  existence.  Jones  de- 
nied, in  bla  application,  that  he  bad  ever  suf- 
fered from  nervousness. 

[2]  It  Is  now  generally  well  settled  that  a 
material  representation  is  one  that  would 
influence  a  prudent  insurer  in  determining 
whether  or  not  to  accept  the  risk,  or  In  fixing 
the  amount  of  the  premium  in  the  event  of 
such  acceptance;  and,  as  observed  in  Rich- 
ards on  Insurance  Law  (3d  Ed.)  par.  89,  p. 
132: 

"Hie  materiality  of  a  concealment  or  repre- 
sentation of  fact  depends,  not  on  the  ultimate 
influence  of  the  fact  upon  the  risk  or  its  rela- 
tion to  the  cause  of  loss,  but  on  the  immediate 
influence  upon  the  party  to  whom  the  communi- 
cation is  made,  or  is  due,  in  forming  his  judg- 
ment at  the  time  of  eSecting  the  contract.  The 
party  thus  sought  to  be  influenced  is  generally 
the  insurance  company.  Though  the  loss  should 
arise  from  causes  totally  unconnected  with  the 
material  fact  concealed  or  misrepresented,  the 
policy  is  void,  because  a  true  disclosure  of  the 
tact  might  have  led  the  company  to  decline  the 
insurance  altogether,  or  to  accept  it  only  at  a 
higher  premium." 

See,  also,  the  cases  cited  in  support  of  this 
statement,  and  see  1  May  on  Insurance  (4tb 
Ed.)  par.  184,  in  which  the  author  says: 

"The  test  of  the  materiality  of  a  misrepresen- 
tation or  concealment  is  that  it  influences  the 
insurer  in  determining  whether  to  accept  the 
risk,  and  what  premium  to  charge." 

The  same  doctrine  Is  laid  down  in  Cooley'a 
Briefs  on  the  Law  of  Insurance,  voU  8,  p. 
1053,  as  follows: 

"In  general,  it  may  be  said  that  the  teat,  in 
determining  whether  questions  contained  in  an 
application  for  insurance  are  material,  is  wheth- 
er the  knowledge  or  ignorance  of  the  facts 
sought  to  be  elicited  thereby  would  materially 
influence  the  action  of  the  insurer." 

This  statement  is  approved  by  this  court 
in  ^tna  Life  Insurance  Co.  v.  Conway,  11 
Oa.  App.  562,  75  S.  E.  915,  and  numerous 
well-considered  opinions  from  courts  of  last 
resort  sustain  the  authors  referred  to.  It 
cannot  be  assumed  that  the  Insurance  com- 
pany would  have  issued  the  policy  to  Jones 
if  a  truthful  response  had  been  made  to  the 
questions  propounded  as  to  his  habits  and 
his  previous  health,  and  as  to  the  physicians 
who  had  attended  him  within  a  period  of  5 
years,  and  the  disease  for  which  he  had 
been  treated.  In  fact,  the  examiner  testified 
In  so  many  words  that  he  would  not  have 
recommended  the  deceased  for  Insurance  had 
ne  known  of  the  attack  of  delirium  tremens 
from  which  the  deceased  had  suffered  2  years 
before  he  was  examined  for  this  policy,  nor 
could  it  be  assumed  that  the  questions  set 
forth  in  the  printed  application  supplied  by 
the  insurance  company,  to  be  propounded  to 
the  applicant  by  the  examiner,  were  merely 
idle  questions  intended  to  reveal  only  un- 
important facts,  but  it  must  be  accepted  as 


indlq>ntably  true  that  the  questions  relative 
to  the  health  of  the  applicant  and  In  regard 
to  the  use  of  Intoxicating  liquors,  and  the 
requirement  therein  that  the  applicant  give 
the  name  and  address  of  each  physician  who 
had  attended  him  within  the  last  5  years, 
and  the  disease  for  which  each  had  treated 
him,  were  Intended  and  expected  to  reveal 
facts  or  Information  which  might  possibly 
deter  the  company  from  issuing  a  policy  of 
Insurance  to  the  applicant,  or  lead  to  such 
Inquiry  touching  past  medical  attendance  and 
previous  diseases  as  would  result  in  a  refusal 
to  contract  This  view  is  sustained  by  all 
the  expert  testimony  from  both  the  plaintiff 
and  the  defendant,  and  especially  by  the  di- 
rect testimony  of  the  examiner,  upon  whose 
favorable  report  the  policy  was  actually  is- 
sued, and  who  asserted  that  he  would  not 
have  recommended  Its  issuauoe  bad  truthful 
answers  been  given  to  these  questions.  It 
is  evident  that  the  company  considered  the 
facts  sought  to  be  elicited  by  these  questions 
material;  and  we  may  safely  infer  that  the 
misrepresentations  and  concealment  on  the 
part  of  the  applicant  induced  or  brought 
about  the  contract  of  insurance. 

[3]  It  may  be  urged  that  the  materiality  of 
the   representations   made   by   the   assured 
were  questions  of  fact  and  for  determination 
by  the  jury,  but  it  seems  to  be  well  establish- 
ed that,  while  the  truth  and  materiality  of 
representations    are  generally   questions    of 
fact  for  determination  by  the  jury,  yet,  where 
all  the  testimony  relating  to  a  question  of 
fact  excludes  every  reasonable  inference  but 
one,  the  issue  becomes  an  issue  of  law  tor 
determination  by  the   court     Richards   on 
Insurance  Law  (3d  Ed.)  par.  101,  p.  133,  and 
cases  there  cited.    This  is  but  another  way 
of  expressing  the  Idea  that  where  facts  prov- 
ed are  undisputed,  the  court  may  apply  to 
them  the  law  of  the  case,  and  must  at  last 
determine  whether  they  would  support   or 
prevent  a  verdict  in  behalf  of  one  of  the  par- 
ties to  the  case  on  trial.     We  do  not  think 
It  can  be  reasonably  inferred  that  the  fail- 
ure of  the  insured  to  note  his  habits  as  to 
drink,  or  to  answer  truthfully  the  quesUons 
as  to  his  past  illness  or  the  attendance  of 
physicians   was  due  merely  to  a   lapse    of 
memory,  and  that  there  was  no  intention  to 
deceive  or  fraudulently  induce  the  insurance 
company  to  enter  into  a  contract  whicb'  It 
would  not  otherwise  have  made;    since   a 
man  could  not  forget  altogether  a  habit  of 
at  least  16  years'  standing.     Nor  does    tt 
appear  possible  that  an  attack  of  delirium 
tremens  could  have  passed  out  of  his  recol- 
lection entirely  within  the  space  of  2  years, 
and  that  too,  when  his  attention  was  espe- 
cially directed,  in  the  medical  examination, 
to  the  subject  of  intoxicants  and  his  habits 
in  relation  thereto,  and  he  was  Immediately 
thereafter  required  to  give  the  name  nt  all 
physicians  who  had  treated  lilm  within    5 
years,  two  of  whom  lived  in  the  same  dty 
where  he  resided,  and  must  by  association  of 
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Ideas,  have  recalled  to  bis  mind,  whenever 
he  saw  either  of  them,  the  serious  attack  of 
Illness  he  had  weathered  by  their  assistance. 
Unavoidably,  unless  his  mental  processes 
were  impaired  at  the  time  to  a  serious  detrree 
(and  the  evidence  of  bis  business  associates 
goes  to  show  the  contrary),  he  must  have  re- 
called the  illness  referred  to.  It  may  be 
that  the  assured  did  not  realize  the  im- 
portance of  the  concealment  and  misrepre- 
sentations he  made,  but,  if  so,  this  would  not 
change  the  result,  since  every  application 
must  be  made  in  the  utmost  good  faith,  and 
all  representations  of  fact,  made  to  induce 
the  acceptance  of  the  risk,  must  be  true,  if 
material,  or  the  policy  is  voided. 

In  Supreme  Conclave  Knights  of  Damon  v. 
Wood,  120  Oa.  328,  47  S.  B.  940,  the  court 
declares  that: 

"Where  an  applicant  for  life  insurance  cove- 
nants in  bis  application  that  the  statements 
aiade  to  the  medical  examiner  are  true,  and 
these  statements  are  made  a  part  of  the  con- 
tract of  insurance  and  form  the  basis  of  such 
contract,  any  variation  in  any  of  them,  which 
is  material,  whereby  the  nature  or  extent  or 
character  of  the  risk  is  changed,  will  avoid  the 
policy,  whether  the  statement  was  made  in 
good  faith  or  willfully  or  fraudulently." 

Tills   ruling   was  cited    by   the   Supreme 
Court  of  the  United  States,  231  U.  S.  554,  34 
Sup.  Ct  186,  58  Li.  Ed.  366,  In  the  case  of 
.Stna   Life  Insurance  Co.  ▼.  Moore;    that 
court  declaring  that,  under  the  Georgia  law 
as  set  out  in  Supreme  Conclave  v.  Wood,  su- 
pra, If  a  "representation  be  material,  and  the 
variation  from  truth  be  such  as  to  change 
the  nature,  extent,  or  cliaracter  of  the  risk," 
it  Lb  immaterial  whether  the  applicant  aicted 
in  good  faith  or  not.   The  five  physicians  ex- 
amined as  experts  (tbree  for  the  defendant 
and  two  for  the  plaintiff),  and  who  furnished 
the  only  testimony  on  this  line,  all  agreed 
(mirablle  dlctu)  in  the  opinion  that  the  ha- 
bitual use  of  alcohol  was  injurious  to  the  hu- 
man system,  and  rendered  one  who  habitual- 
ly  indulged   in   such   use    more  subject   to 
disease  and  less  able  to  resist  many  diseases ; 
tbat  delirium  tremens,  when  caused  by  the 
use    of   alcoholic   beverages,   was   produced 
either  by  long-continued  excessive  drinking, 
or  by  sudden  cessation  from  such  drink ;  and 
tbat  no  man  of  an  age  approximating  the  age 
reacbed  by  the  assured  2  years  before  he  ap- 
plied for  the  Insurance,  who  had  an  attack 
ot  delirium  tremens  brought  about  by  alco- 
bolism,  would  ever  be  the  same  man  physl- 
cally  as  before  the  attack ;  and  that  the  fact 
that  an  individual  had  undergone  such   a 
pbyslcal  disturbance  would  enhance  the  risk 
of  insurance  on  bis  life.     It  is  well  under- 
stood that  the  habitual  use  of  alcohol  lowers 
vitality  and  lessens  the  power  of  the  body  to 
resist  the  onslaughts  of  disease,  and  it  la 
now  a  matter  of  almost  universally  common 
knowledge,  of  which  the  courts  may  take 
ct^^ilzance,  that  one  who  uses  alcohol  in  any 
form  and  has  done  so  for  any  considerable 
period  of  time  is  especially  susceptible  to 
pneumonia ;  and  in  tliis  case  it  will  be  recall- 


ed that  the  physician  who  waited  at  the  bed- 
side of  deceased  during  his  last  Illness  diag- 
nosed his  trouble  in  part  as  pneumonia,  and 
said  that  he  felt  sure  that  alcoboUsm  bad 
brought  about  the  condition  of  the  patient 
There  Is  no  evidence  to  indicate  that  either 
the  agent  who  procured  the  application  for 
insurance,  or  the  medical  examiner  who  pro- 
pounded to  the  applicant  the  questions  touch- 
ing his  physical  condition  had  any  knowl-  - 
edge  whatever  of  the  untruthfulness  of  the 
representations  made  by  him  as  to  his  habits, 
or  knew  anything  not  disclosed  to  the  insur- 
ance company  which  might  have  the  effect  of 
working  an  estoppel  against  the  company,  as 
in  the  case  of  German  American  Mutual  Life 
Association  v.  Farley,  102  Ga.  720,  29  S.  E. 
616.  The  undisputed  testimony  showed  that 
misrepresentations  were  made  by  the  assured 
in  his  application  for  the  policy;  and  there 
was  a  concealment  ot  facts  wblcti  must  have 
been  willful;  and  that  the  misrepresenta- 
tions made  were  material  and  led  to  the  is- 
suance of  the  policy ;  and  that  the  facts  will- 
fully concealed  were  also  material.  Inasmuch 
as  they  would  have  assuredly  led  to  an  In- 
vestigation which  would  have  prevented  the 
making  of  the  contract  of  insurance. 

As  we  understand  the  rule,  it  is  not  true 
that  a  misrepresentation  or  willful  conceal- 
ment of  facts  is  only  material  where  the 
facts  untruthfully  stated  or  willfully  con- 
cealed bring  about,  or  contribute  to,  or  are 
connected  with,  the  death  of  the  deceased; 
but,  to  the  contrary,  a  false  representation  or 
willful  concealment  of  a  material  fact  which 
enhances  the  risk,  or  changes  the  extent  or 
character  thereof,  Ls  material.  If  the  insur- 
ance company  is  thereby  Induced  to  enter 
into  or  make  a  contract  which  otherwise  it 
would  have  declined.  jEtna  Life  Insurance 
Co.  v.  Conway,  11  Ga.  App.  557,  75  S.  E.  915 ; 
Northwestern  Life  Insurance  Company  r. 
Montgomery,  116  Ga.  799,  43  S.  B.  79. 

To  sum  up  the  whole  matter,  we  might  ask 
the  following  questions:  Was  the  "utmost 
good  faith  on  the  part  of  the  assured"  exer- 
cised when  he  made  his  application?  The 
undisputed  facts  deny  it.  Was  a  case  of  ac- 
tual fraud  made  out  by  the  evidence?  Cndw 
the  decision  in  Northwestern  Life  Insurance 
Co.  V.  Montgomery,  116  Ga.  799(2),  43  S.  H. 
79,  this  was  undoubtedly  true,  even  though  it 
be  generously  assumed  that  the  assured  may 
not  have  actually  Intended  to  prejudice  the 
rights  of  the  company.  Was  there  willful 
concealment  of  any  material  fact?  The  un- 
disputed testimony  establishes  it  These  in- 
quiries being  determined  as  above,  under 
what  theory  could  a  verdict,  founded  on  a 
contract  rendered  null  and  void  by  fraud, 
and  by  express  statutory  provisions,  be  per- 
mitted to  stand;  and  that  notwithstanding 
the  established  policy  of  our  courts  to  resolve 
aU  doubtful  questions,  where  possible,  in  be- 
half of  the  assured  against  the  assurer? 

Under  the  facts  appearing  in  this  record, 
the  evidence  demanded  a  verdict  la  favor  of 
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the  Insurance  company,  and  the  court  should 
have  granted  a  new  trial  upon  this  ground 
alone;  and  hence  it  is  unnecessary  to  make 
reference  to  the  special  assignments  of  error 
in  the  amendment  to  the  motion  for  a  new 
trial,  or  more  particularly  to  that  ground 
which  presents  for  consideration  certain  new- 
ly discovered  evidence. 
Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  sickness. 

(118  Va.  4SS) 

SAUNDERS  T.  TERRY. 

(Supreme  Court  of  Appeals  of  VirginUu 
June  11,  1914.) 

1.  exeoutobs  awd  aomikistratobs  (§  383*) — 
Sales  cndeb  Obdeb  of  Codbt— Collateb- 
AL  Attack— Pbesumptions  as  to  Validity. 

Where  the  original  papers,  in  a  creditors' 
suit  to  subject  decedent's  land  to  the  payment  of 
her  debts,  had  bfeen  lost,  but  copies  were  found 
in  the  office  of  the  clerk  of  an  order  appointing 
a  commissioner  to  make  a  report  of  the  prop- 
erty left  by  her  liable  to  the  payment  of  her 
debts  and  of  a  decree  for  the  sale  of  the  land, 
it  would  be  presumed,  as  against  a  collateral 
attack  on  the  sale,  that  there  was  no  personal 
estate  out  of  which  the  debts  could  have  been 
paid,  as  the  strongest  presumptions  are  indulg- 
ed in  favor  of  the  correctness  of  the  judgments 
and  decrees  of  a  court  of  record. 

[£>}.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  1554 ;  Dec 
Dig.  $  383.*] 

2.  Executors  and  Aduinistbatobs  ($  383*)— 
Sales  undbb  Obdeb  or  Court — Collatebal 
Attack— DErEOT  of  Pabtieb. 

Where  a  decedent  left  no  personal  property 
for  the  payment  of  debts,  a  decree  for  the  sale 
of  her  real  estate  for  the  payment  thereof,  In  a 
suit  by  a  creditor  against  the  sole  heir  and  dis- 
tributee, could  not  be  collaterally  attacked  be- 
cause DO  personal  representative  of  the  dece- 
dent was  a  party. 

[Ed.   Note.— For   other  cases,  see  Executors 
and  Administratois,  Cent.  Dig.  |  1554;    Dec. 
Dig.  S  3«3.*] 
8.  EXECtJTORS  AND  Aduinistbatobs  (|  846*)— 

Sales  undeb  Obdeb  or  Coubt— Vauditt— 

Defects  in  Decree. 

Where  a  copy  of  a  lost  decree  for  the  sale 
of  a  decedent's  land  for  the  payment  of  her 
debts,  when  read  as  a  whole,  contained  author- 
ity to  sell  the  land,  and  the  sale  was  made,  re- 
ported, and  confirmed  by  a  later  decree,  the  sale 
was  not  invalid  because  of  the  omission  of  the 
word  "sell"  from  the  decree  authorizing  the 
sale. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §j  1444,  1447; 
Dec.  Dig.  i  346.*] 

4.  Executobs  and  Administbatobs  (S  397*)— 
Sales  under  O^deb  of  Court— Deeds- 
Sufficiency  TO  Convey  Title. 

A  deed  to  a  decedent's  lagd  sold  in  a  cred- 
itor's suit  for  the  payment  of  her  debts  was 
valid,  though  it  described  the  land  only  by  refer- 
ence to  the  bill  which  had  been  lost,  where  it 
contained  all  the  essential  recitals  to  bring  it 
directly  within  Code  1904,. |  3333a,  providing 
that  when  the  title  to  any  property  claimed  un- 
der a  conveyance  or  deed  purporting  to  be  in 
execution  of  a  sale  under  any  judicial  proceed- 
ing, according  to  the  terms  of  such  judicial  pro- 
ceeding, is  attacked,  if  it  shall  appear  from  the 
face  thereof  that  the  sale  was  regularly  made 


in  accordance  with  the  terms  of  the  judicial 
proceeding,  it  shoil  l>e  prima  facie  evidence 
that  the  sale  was  regularly  made,  and  that  the 
recitals  in  the  deed  or  conveyance  are  true. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  1598-1604; 
Dec.  Dig.  I  397.*] 

6.  Tenancy  in  Common  (8  15*)— Advebsb: 
Possession — Necessity  of  Ousteb  ob  No- 
tick  OF  AuvEBSE  Claim. 

Under  Code  1904,  §  2738,  providing  that, 
in  ejectment  by  one  or  more  tenants  in  com- 
mon, plaintiff  must  prove  an  actual  ouster  or 
some  act  amounting  to  a  total  denial  of  plain- 
tiff's right  as  a  cotenant,  the  possession  of  a  ten- 
ant in  common  was  not  adverse  to  the  purchas- 
er of  the  other  tenant's  interest  at  a  judicial 
sale,  where  there  was  no  notice  to  him  of  sucb 
hostile  acts  on  the  part  of  the  tenant  in  pos- 
session as  would  amount  to  an  ouster,  or  no- 
tice of  such  Intention  or  of  acts  implying  no- 
tice. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  H  42-62;  Dec.  Dig.  | 
15.»] 

6.  Tenancy  in  Common  (|  16*)— Advebb* 
Possession— Rights  of  Pubchaskb. 

Where  the  daugliter  of  a  decedent,  whose 
undivided  interest  in  land  was  sold  for  the  pay- 
ment of  her  debts,  never  claimed  an  interest  in 
the  land,  left  it  when  very  small,  and  lived  with 
different  persons,  and  later  with  her  aunt,  the 
owner  of  the  other  undivided  interest  on  the 
land  in  question,  from  which  place  she  went  to 
the  almshouse,  some  years  before  the  institu- 
tion of  a  suit  by  the  purchaser  for  partition, 
and  had  not  been  on  the  land  since,  except  for  a 
visit  to  her  aunt  of  a  week  or  two,  she  had  no 
rights  by  adverse  possession  as  against  the 
purchaser. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  H  42-62;  Dec.  Dig.  f 
15.»I 

Appeal  from  Corporation  Court  of  Lyncli- 
burg. 

Suit  for  partition  by  Martha  A.  Terry 
against  W.  R.  Saunders.  Decree  in  favor  of 
plaintiff,  and  defendant  appeals.    AlBrmed. 

Guthrie  St.  De  Jamette,  of  Houston,  for  ap- 
pellant Booker  &  McKinney  and  James  S. 
Easley,  all  of  Houston,  for  appellee. 

CARDWELL,  J.  This  appeal  is  from  a  de- 
cree entered  by  the  corporation  court  of  the 
city  of  Lynchburg  in  a  chancery  cause  re- 
moved to  that  court  from  the  circuit  court  of 
Halifax  county,  instituted  by  appellee  against 
appellant,  the  purpose  of  which  was  to  have 
partition  of  a  tract  of  100  acres  of  land  situ- 
ated in  Halifax  county;  the  bill  alleging  that 
appellee,  plaintiff  below,  owned  one  moiety  of 
the  land  and  appellant,  defendant  below,  the 
remaining  moiety. 

The  material  facts  In  the  case  may  be  sum- 
marized as  follows:  John  Vaughan  was  the 
owner  of  the  land  in  question  by  deed  con- 
veying the  same  to  him  from  one  Burton  Ow- 
en in  1858,  and  upon  the  death  of  John 
Vaughan,  which  occurred  many  years  ago, 
the  land  descended  in  equal  moieties  to  his 
two  daughters,  Jane  Vaughan  and  Sallle 
Vaughan.  Jane  Vaughan  died  over  40  years 
prior  to  the  institution  of  this  suit,  leaving 
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snrTlTliig  her  an  Infant  daughter,  Emma 
Vaughan,  her  sole  heir.  In  the  year  1878  a 
creditors'  suit  was  Instituted  In  the  circuit 
court  of  Halifax  county  by  E.  Barksdale, 
Jr.,  against  Emma  Vaughan,  to  subject  the 
estate  of  her  deceased  mother  to  the  payment 
of  her  debts.  The  original  papers  In  this  suit 
havliig  been  lost,  there  was  only  to  be  found 
copies  of  decrees  therein  and  the  rules  and 
memoranda  taken  and  made  in  the  oflSce  of 
the  clerk.  It  does  not  appear  that  the  per- 
sonal representative  of  Jane  Vaughan  was 
made  a  party  to  that  suit,  but  it  does  appear 
that  the  court  ordered  a  commissioner  to 
take  an  account  of  the  real  and  personal  es- 
tate owned  by  Jane  Vaughan  at  her  death 
and  an  account  of  debts  owing  by  her,  etc. 
It  also  appears  that  a  report,  in  response 
to  this  order  of  reference,  was  filed  and  con- 
firmed by  a  subsequent  decree,  and  the  land 
(that  is,  Jane  Vaughan's  one-half  undivided 
interest  In  the  100  acres)  was  ordered  sold, 
which  was  done,  and  the  sale  by  a  still  later 
decree  approved  and  confirmed,  and  a  deed 
ordered  to  be  made  by  C.  C.  Carrington,  spe- 
cial commissioner,  conveying  the  land  to  W. 
R.  Barksdale,  which  deed  was  accordingly 
made  and  bears  date  August  26, 1886..  W.  R. 
Barksdale,  by  deed  dated  August  21,  1909, 
conveyed  his  undivided  one-half  Interest  in 
the  100  acres  of  land  so  acquired  by  him  to 
appellee,  Martha  A.  Terry. 

Sallle  Vaughan  died  about  the  year  1908, 
leaving  a  daughter,  Susan  Hancock,  her  sole 
surviving  heir,  and  to  whom  descended  her 
mother's  undivided  one-half  interest  in  said 
100-acre  tract  of  land,  and  this  one-half  in- 
terest Susan  Hancock,  by  deed  dated  August 
31,  1912,  conveyed  to  the  appellant,  W.  R. 
Saunders. 

Appellant,  after  purchasing  the  interest  of 
Susan  Hancock,  and  having  actual  knowledge 
of  the  deed  from  W.  R.  Barksdale  to  appel- 
lee ^and  of  the  claim  she  made  to  a  one-half 
interest  In  the  land,  began  negotiations  with 
one  Jennie  Haythe,  an  inmate  of  the  county 
almshouse,  who  was  the  only  child  and  heir 
of  Emma  Vaughan,  deceaseid,  and  obtained 
from  her  a  deed  purporting  to  convey  to  him 
a  one-half  undivided  Interest  in  the  land  in 
question,  which'  deed  bears  date  September 
21,  1912,  and,  according  to  the  proof  In  this 
case,  the  only  consideration  for  this  convey- 
ance was  a  promise  to  pay  the  grantor,  Jen- 
nie Haythe,  $25,  if  it  should  turn  out  that 
■he  bad  a  good  title  to  the  Interest  in  the 
land  her  deed  purported  to  convey. 

The  bill  in  this  cause  concedes  that  appel- 
lant owns  one-half  of  the  land  in  question 
by  virtue  of  the  deed  from  Susan  Hancock  to 
talm,  while  the  answer  of  appellant  thereto 
sets  op  that  appellee  has  no  title  whatever 
to  an  Interest  In  the  land  for  the  following 
reasons: 

"(1)  Because  to  the  general  creditors'  suit 
bronght  by  E.  Barksdale,  Jr.,  to  ascertain 
the  indebtedness  of  Jane  Vaughan,  deceased, 
and  to  subject  both  her  personal  and  real  estate 


to  the  payment  of  her  debts,  her  personal  rep- 
resentative was  not  made  a  party. 

"(2)  Because  no  order  of  the  court  to  sell 
the  land  of  Jane  Vaughan  wai  made. 

"(3)  Because  the  deed  from  G.  C.  Carrington, 
special  commiEaioner,  to  Wm.  R.  Barl;sdale,  of 
August  26,  1886,  was  without  authority  of  the 
court  and  conveyed  no  title. 

"(4)  Because  the  right  of  Wm.  R.  Barksdale, 
if  he  ever  had  any,  was  barred  by  the  statute 
of  limitations  long  before  his  deed-  of  August 
21,  1909,  by  which  he  undertook  to  convey  bis 
interest  to  appellee. 

"(5)  Because  plaintiff  (appellee)  haviug  ac- 
quiesced in  the  continuous  adverse  possession 
and  claim  of  title  of  appellant,  his  immediate 
grantors,  and  those  through  whom  they  claim 
for  more  than  the  statutory  period,  she  was  es- 
topped from  acquiring  title  adverse  to  them  from 
a  stranger;  the  grantors  of  appellant,  holding 
title  to  said  land  and  being  in  possession  of  the 
same  at  the  time  of  their  respective  conveyances 
to  appellant,  vested  him  with  the  complete  ti- 
tle to  said  land.     ♦     ♦     • " 

The  court  below  having  overruled  all  of 
these  contentions  of  appellant  and  decreed 
partition  of  the  land  between  him  and  appel- 
lee as  equal  owners  thereof,  they  are  made 
the  basis  of  appellant's  several  assignments 
of  error  in  his  petition  for  this  appeal. 

[1 ,  2]  Taking  up  these  assignments  of  error 
In  their  order,  the  first  presents  the  question 
whether  or  not  the  decree  of  the  court  in  the 
suit  of  E.  Barksdale,  Jr.,  v.  Emma  Vaughan, 
authorizing  the  sale  of  Jane  Vaughan's 
Interest  In  the  land  in  question,  was  void  by 
reason  of  the  fact  that  a  personal  represen- 
tative of  her  estate  was  not  made  a  party 
thereto. 

The  first  degree  In  that  suit  was  entered 
28  years  before  the  institution  of  this  suit, 
and  the  only  person  whose  Interest  could 
have  been  affected  by  the  former  suit  was  the 
Infant  defendant  thereto,  Emma  Vaughan, 
who  was  properly  before  the  court  and  rep- 
resented by  her  guardian  ad  litem;  she  be- 
ing the  sole  heir  at  law  and  distributee  of 
whatever  estate,  real  or  personal,  that  was 
owned  by  her  mother  at  her  death.  A  com- 
missioner appointed  by  the  court  made  a  re- 
port of  what  property  Jane  Vaughan,  deceas- 
ed, left  which  was  liable  to  the  payment  of 
her  debts,  and  Just  what  that  report  contain- 
ed cannot  be  ascertained,  as  It  was  lost  along 
with  the  other  papers  In  the  cause;  but  the 
presumption  necessarily  is  that  there  was  no 
personal  estate  out  of  which  the  debts  of 
Jane  Vaughan  could  have  been  paid,  for 
otherwise  the  court  could  not,  and  doubtless 
would  not,  have  decreed  a  sale  of  her  land 
until  her  personal  estate  was  exhausted. 
The  authorities  are  uniform  in  maintaining 
the  rule  that  the  strongest  presumptions  are 
to  be  indulged  In  favor  of  the  correctness  of 
the  Judgments  and  decrees  of  a  court  of  rec- 
ord. The  principle  ia  clearly  stated  In  the 
early  case  of  Fisher  v.  Bassett,  9  Leigh  (36 
Va.)  131,  S3  Am.  Dec.  227,  thus: 

"The  county  court  is  a  court  of  record,  and 
its  judgments  or  sentences  cannot  be  questioned, 
collaterally,  in  other  actions,  provided  it  has 
jurisdiction  of  the  cause.  •  •  •  And  this  i« 
to  be  understood  as  having  reference  to  ju- 
risdiction over  the  subject-matter,  for  though  it 
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may  be  tbat  the  facts  do  not  give  jurisdiction 
over  the  particular  case,  yet  i{  the  jurisdiction 
extends  over  that  class  of  cases,  the  judgment 
cannot  be  questioned." 

In  Boblnett's  Adm'r  v.  MltcheU,  101  Va. 
762,  45  S.  E.  287,  99  Am.  St  Rep.  928,  the 
opinion  says: 

"It  appears  from  the  agreed  facts  that  the 
decree  of  December  2,  1886,  was  entered  against 
James  Robinett  after  his  death,  and  appellant 
insists  that  it  was  therefore  void,  and  should 
have  been  so  declared  by  the  circuit  court  While 
the  decisions  are  irreconcilably  in  conflict  as  to 
the  effect  of  a  judgment  rendered  for  or  against 
a  part^  after  his  death,  the  decided  weight  of 
authority  seems  to  be  that,  where  a  court  of 
general  jurisdiction  renders  such  judgment,  it  is 
not  for  that  reason  void. 

"The  judgment,  though  erroneous  and  void- 
able, if  assailed  in  a  direct  proceeding  for  that 
purpose,  is  effective  unless  and  until  set  aside, 
and  may  not  be  collaterally  attacked." 

— citing  among  other  authorities  Lancaster 
V.  Wilson,  27  Grat  629,  where  the  court, 
speaking  with  respect  to  collateral  attacks  on 
Judgments,  said: 

"It  is  not  merely  an  arbitrary  rule  of  law, 
established  by  the  courts,  but  it-  is  a  doctrine 
founded  upon  reason  and  the  soundest  principles 
of  public  policy.  It  is  one  which  has  been 
adopted  in  the  interest  of  the  peace  of  socie- 
ty, and  the  permanent  security  of  titles."  Rhea 
V.  Shields.  103  Va.  306,  49  S.  E.  70. 

The  rule  applied  in  the  cases  just  cited 
applies  with  greater  force  where,  as  in  the 
case  under  consideration,  the  presumptiou 
to  be  necessarily  indulged  upon  the  facts  ap- 
pearing in  the  record  Is  that  the  court,  before 
decreeing  the  sale  of  decedent's  real  estate 
for  the  payment  of  his  debts,  first  ascertained 
that  the  decedent  left  no  personal  estate, 
for,  if  there  was  no  personal  estate  to  be  rep- 
resented, the  reason  for  the  rule  that,  where 
the  personal  estate  of  a  deceased  person  may 
be  affected  by  a  decree,  his  personal  represen- 
tative must  be  a  party  to  the  proceeding 
ceases,  and  in  such  a  case  the  heir  or  heirs' 
to  whom  the  real  estate  descended  have  suf- 
fered no  injury. 

[3]  The  second  assignment  of  error  is  also 
without  merit  Its  sole  ground  iB  tliat  the 
sale  of  the  land  in  question  by  the  court,  in 
the  suit  of  Barksdale  v.  Emma  Vaugban,  was 
void  because  the  decree  of  the  April  term, 
1884,  under  which  the  sale  was  made,  con- 
tained no  authority  for  the  sale.  It  does 
appear  that  the  certified  copy  of  this  decree 
(the  original  having  been  lost  along  with  all 
other  papers  in  the  cause)  filed  a^  an  exhibit 
in  this  cause,  does  not  contain  the  word 
"sell,"  and  whether  the  omission  of  this  word 
was  a  typographical  error  in  making  the 
-copy  from  the  original  used  as  an  exhibit  In 
this  cause,  or  In  copying  the  record  for  this 
appeal,  cannot  be  ascertained;  but  be  that  as 
it  may,  when  the  decree  is  read  as  a  whole, 
it  contains  authority  to  sell  the  land.  Kot 
only  so,  but  by  a  later  decree,  a  copy  of  which 
is  also  in  this  cause  exhibited  and  ia  not 
-disputed.  It  does  appear  that  the  sale  was 
made,  reported  to  the  court,  and  confirmed. 

[4]  Under  appellant's  third  assignment  of 


error,  the  contention  la  made  that  the  deed 
from  Carrlngton,  special  commissioner,  to 
W.  R.  Barksdale  is  no  evidence  of  the  re- 
citals therein;  that  the  decree  ordering  the 
execution  of  this  deed  does  not  contain  a  de- 
scription of  the  lancfis  to  be  conveyed,  except 
by  reference  to  the  bill  which  is  lost,  and 
therefore  the  deed  carries  no  title  to  the 
grantee.  SuflJce  it  to  say  that  the  deed  in 
question  contains  all  the  essential  recitals  to 
bring  it  directly  within  the  purview  and  con- 
trol of  the  statute,  now  section  3333a  of  the 
Code  of  1904,  which  is  as  follows: 

"Whenever  the  title  to  any  property,  claimed 
under  a  conveyance  or  deed,  heretofore  or  here- 
after made,  purporting  to  be  in  execution  of  a 
sale  under  a  deed,  deed  of  trust  mortgage,  or 
any  judicial  proceeding,  according  to  the  terms 
of  said  deed,  deed  of  trust,  mortgage,  or  judi- 
cial proceedings,  is  attacked  or  called  into  ques- 
tion in  any  manner,  if  it  shall  appear  from  the 
face  of  such  conveyance  or  deed  that  such  sale 
has  been  regularly  made  in  accordance  with  the 
terms  of  such  deed,  deed  of  trust  or  mortgage, 
or  judicial  proceedings,  such  deed  or  convey- 
ance shall  be  prima  facie  evidence  that  such 
sale  was  regularly  made  and  that  other  recit- 
als in  such  deed  or  conveyance  are  true." 

The  remaining  assignments  of  error  pre- 
sent practically  the  same  question,  viz., 
whether  appellee  and  W.  R.  Barksdale,  under 
whom  she  claims,  have  lost  all  right,  if  any ' 
they  ever  had,  to  an  undivided  half  interest 
In  the  land  In  question  by  the  adverse  pos- 
session thereof  of  appellant,  and  those  under 
whom  he  claims,  for  the  necessary  period  of 
the  statute  of  limitations. 

[S,  8]  There  is  nothing  appearing  in  the 
record  upon  which  the  contention  of  appel- 
lant that,  by  virtue  of  the  adverse  possession 
of  Jennie  Haythe  and  her  mother,  Emma 
Vaughan,  of  the  land  in  question,  his  title 
thereto  is  complete  and  indisputable  could 
be  maintained,'  unless  it  be  upon  the  adverse 
possession  of  Jennie  Haythe.  At  the  time  of 
the  conveyance  by  Carrlngton,  commissioner, 
to  W.  E.  Barksdale  of  the  undivided  half  in- 
terest of  Jane  Vaughan  therein,  Sallie 
Vaughan,  who  was  theretofore  in  possession 
of  the  land  as  cotenant  thereof  with  Jane 
Vaughan,  remained  so  until  her  death  in 
1908.  It  appears,  from  the  evidence  intro- 
duced by  appellant,  that,  after  the  death  of 
Sallie  Vaughan,  her  daughter,  Susan  Han- 
cock, remained  in  possession  of  the  land  un- 
til the  conveyance  from  W.  R.  Barksdale  of 
his  half  Interest  therein  to  appellee,  whose 
husband  at  that  time  went  upon  the  laud 
and  farmed  it,  paying  Susan  Hancock  rent 
for  her  one-half  interest  in  the  land.  Upon 
his  conveyance  from  Carrlngton,  commission- 
er, W.  R.  Barksdale  became  a  ootenant  ot 
the  whole  tract  of  land  with  Sallie  Vaughan  ; 
each  owning  a  half  interest  therein. 

It  is  well  settled  by  the  decisions  of  this 
court  that  the  possession  of  one  cotenant  is 
presumed  to  be  the  possession  of  both,  until 
the  contrary  Is  shown  by  such  hostile  acts  on 
the  part  of  the  tenant  in  possession  as  would 
amount  to  an  ouster  of  the  ootenant    The 
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statute  (section  2736,  Code  1904),  In  dealing 
with  the  action  of  ejectment,  provides  that  if 
the  action  be  by  one  or  more  tenants  in  com- 
mon. Joint  tenants,  or  coparceners,  against 
their  cotenants,  the  plaintifC  shall  be  bound 
to  prove  actnal  ouster  or  some  act  amounting 
to  total  denial  of  plaintiff's  right  as  cotenant 

In  Lagorio  t.  Dozier,  91  Va.  402,  22  S.  £. 
238,  the  facts  were  very  similar  to  the  facts 
in  the  case  now  before  as,  and  it  was  there 
held  that: 

"The  poasession  of  one  tenant  in  common, 
though  exclusive,  does  not  amount  to  a  disseis- 
in of  the  cotenant,  nor  does  the  receipt  of  prof- 
its and  the  payment  of  taxes  amount  to  an 
ouster  of  such  co-tenant.  A  silent  possession, 
unaccompanied  by  acts  amounting  to  an  ouster, 
or  giving  notice  of  an  adverse  claim,  cannot  be 
construed  into  adverse  poBsession." 

The  opinion  of  the  court  saying: 
"The  agreed  facts  in  the  case  show  'that 
Clement  Bill  was  in  actual,  open,  continuous, 
ezdosive,  and  notorious  possession  of  the  land 
from  the  time  of  Mabala's  death  until  he  con- 
veyed it  to  A.  Lagorio;  that  during  that  time 
he  received  the  profits  and  paid  the  taxes;  that 
A.  Lagorio  and  those  claiming  under  him  have 
been  in  actual,  ojpen,  continuous,  exclusive,  and 
notorious  possession  from  that  time  until  the 
present'  •  *  _  *  Upon  the  death  of  Mahals 
Hill,  there  having  been  no  issue  bom  to  her 
marriage  with  Clement  Hill,  her  interest  in 
this  land  vested  in  her  son  as  her  sole  heir, 
and  be  became  tenant  in  common  with  Clement 
Hill.  With  respect  to  persons  so  situated,  it  is 
well  settled  that  the  possession  of  one,  though 
exdosive,  does  not  amount  to  the  disseisin  of 
the  cotenant" 

In  the  case  here  the  possession  of  Sallie 
Vaughan  and  Susan  Hancock,  under  whom 
appellant  claims,  could  not  be  held  to  have 
disseised  W.  R.  Barksdale,  as  the  evidence 
utterly  fails  to  disclose  any  notice  to  liim  of 
such  hostile  acts  on  the  part  of  either  of  the 
tenants  in  possession  as  would  amount  to  an 
ouster  of  him  as  a  cotenant,  or  of  any  notice 
of  such  intention,  or  of  acts  which  would 
imply  notice. 

As  to  appellant's  contention  that  the  pos- 
session of  Jennie  Haythe  was  such  as  to  dis- 
seize W.  R.  Barksdale  of  any  interest  he  may 
have  bad  in  the  land,  the  evidence  is  still 
more  barren,  if  possible,  of  proof  to  show 
any  possession  or  any  act  of  ownersliip,  or 
of  any  intention  whatever  on  the  part  of 
Jennie  Haythe  to  claim  an  interest  in  the 
land  adversely.  On  the  contrary,  the  proof 
Is  that  her  mother,  Emma  Vaughan,  had 
been  dead  from  about  the  time  of  the  deed 
from  Carrington,  commissioner,  to  W.  R. 
Barksdale,  and  that  she  (Jennie  Haythe) 
never  claimed  an  interest  in  the  land;  that 
she  left  the  land  when  very  small  and  lived 
with  two  different  persons  for  some  time,  and 
then  was  with  her  aunt,  Sallie  Vaughan,  on 
the  land  In  question,  from  which  place  she 
went  to  the  almshouse  January  31,  1900,  and 
has  never  been  on  the  land  since  tliat  time 
except  for  a  visit  to  her  aunt  of  a  week  or 
two  duration.  The  superintendent  of  the 
almshouse  at  the  time  Jennie  Haythe  was 
received  there  as  an  inmate  testifies  In  this 


cause  that  she  was  asked  as  to  what  property 
she  owned,  and  her  statement  was  that  she 
owned  no  land,  which  statement  was  after- 
wards, but  not  until  about  the  time  of  her 
dealings  with  appellant  resulting  in  her  deed 
to  Um  mentioned  above,  modified;  she  then 
saying  that  she  "did  not  have  any  land  that 
she  knew  of." 

Upon  the  whole  case  the  decree  complained 
of  is  right,  and  is  therefore  affirmed. 

Affirmed. 

"'^'°°°°  018  Va.  401) 

HICKS'    PERSONAL    REPRESENTATIVE 
v.  ROMAINE. 

(Supreme  Court  of  Appeals  of  Virginia. 
Jane  11, 1914.) 

1.  Death    (S   76*)— Action    tob   Nbquoent 
Death— BuEDEN  or  Paoor. 

In  an  action  for  the  death  of  one  through 
the  negligence  of  another,  plaintiff  must,  in  the 
absence  of  direct  evidence,  show  such  circum- 
stances as  will  justify  the  inference  that  the 
death  was  due  to  the  wrongful  act  of  defendant, 
and  exclude  the  idea  that  it  was  due  to  a  cause 
with  which  defendant  was  unconnected,  and  not 
leave  the  question  to  mere  conjecture. 

[Bid.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {  94;    Dec  Dig.  {  7«.»] 

2.  HioHWATS    (I  184*)— NEOLiaENCB— Death 
OF  Pedestbian — Evidence — Sttfficienct. 

In  an  action  for  the  death  of  a  pedestrian 
on  a  highway  struck  by  an  automobile,  evidence 
held  not  to  justify  a  finding  that  defendant's 
automobile  struck  decedent. 

[Ed.  Note.— For  other  cases,  see  Highways, 
<3ent  Dig.  g{  471-474 ;  Dec  Dig.  {  184.*] 

S.  Death  (J  75*)— AonoH  »0B  Death— Evi- 
dence— Stjfficienct. 

Where,  in  an  action  for  death,  the  facts 

relied  on  for  a  recovery  are  equally  consistent 

with  a  theory  relieving  defendant  from  liability 

the  facts  do  not  justify  a  recovery. 
[Ed.  Note.— For  other  cases,  see  Death,  Cent 

Dig.  §S  93,  95 ;   Dec.  Dig.  »  76.*] 

4.  Death   (S  76*)— Action  fob  Death— Bvi- 

DEKCB— SurFICIKNCT. 

In  an  action  for  the  alleged  negligent  kill- 
ing of  decedent  by  defendant  while  operating  an 
automobile  on  a  public  highway,  evidence  neld 
not  to  justify  a  finding  that  decedent  was  killed 
by  an  automobile,  but  that  decedent  might  have 
met  with  foul  play  before  the  automobile  passed 
the  place  where  decedent  was  found. 

[Eid.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  i  94;   Dec  Dig.  {  76.*] 

5.  Tbial    (5    156*) -Evidence —DEin7BRSB — 
Admissions. 

A  defendant,  by  demurring  to  plaintiff's  ev- 
idence, admits  the  truth  of  the  evidence  and  of 
all  inferences  which  can  be  properly  drawn 
therefrom  by  a  Jury,  but  he  does  not  admit  any 
fact  not  proved  by  evidence  nor  any  forced  de- 
ductions from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  354-356 ;   Dec  Dig.  {  156.*] 

6.  New  Tbial   ({  108*)— Nbwi,t  Disco;ebbd 

EVI  DENCE— SUFFICIENCT. 

A  new  trial  on  the  ground  of  newly  discov- 
ered evidence  is  properly  denied,  where  the  tes- 
timony of  the  newly  discovered  witness  will 
contradict  in  part  the  testimony  of  a  witness 
relied  on  at  the  trial,  and  will  leave  the  issue  in 
greater  doubt  than  it  was  at  the  end  of  the  triaL 
[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  {g  226,  227 ;    Dec.  Dig.  {  108.*] 
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Brror  to  Glrealt  Court,  Cheeterfleld  Cotmly. 

Action  by  W.  Plammer  Hicks'  personal  rep- 
resentattve  against  Charles  Romalne.  There 
was  a  Judgment  for  defendant,  and  plalntUF 
brings  error.    Affirmed. 

C-  B.  Sands,  of  RlcSimond,  and  X  M.  Greg- 
ory, of  Woodland  Heights,  fur  plaintiff  In  er- 
ror. Wllltox  &  Willcox,  of  Petersburg,  for 
defendant  in  error. 

CARDWELL,  J.  This  action  was  brought 
to  recover  damages  for  the  alleged  negligent 
killing  of  the  plaintUTs  Interstate,  W.  Plum- 
mer  Hicks,  by  the  defendant  traveling  in  an 
automobile  upon  a  public  highway.  There 
was  a  demurrer  to  the  evidence  by  the  de- 
fendant, which  the  trial  court  sustained,  and 
gave  Judgment  for  the  defendant.  Before 
the  end  of  the  term  the  court  overruled  a 
motion  by  the  plalntill-  for  a  new  trial  on 
the  ground  of  after-discovered  evidence,  to 
which  rulings  the  plaintiff  duly  excepted, 
and  the  rulings  of  the  trial  court  complained 
of  are  before  us  for  review  upon  a  writ  of 
error  awarded  the  plaintiff. 

The  gravamen  of  the  plaintiff's  declaration 
and  her  theory,  as  brought  out  in  the  evi- 
dence. Is  that  the  decedent,  plaintiff's  hus- 
band, was  knocked  down,  or,  while  lying  In 
the  road,  was  run  over  and  killed,  by  an  au- 
tomobile driven  by  the  defendant  at  an  un- 
lawful rate  of  speed,  without  lights  on  the 
car,  and  without  horn  or  signal  device. 

Defendant's  grounds  of  demurrer  to  the 
evidence  are:  (1)  That  plaintiff  had  not  es- 
tablished by  competent  evidence  that  plain- 
tllTs  decedent  came  to  his  death  by  being 
struck  by  an  automobile  driven  by  the  de- 
fendant; (2)  that  the  evidence  does  not  es- 
tablish the  fact  of  any  negligence  on  the 
part  of  defendant  in  relation  to  any  duty  he 
owed  to*  the  decedent ;  (3)-  that  the  evidence 
fails  to  establish  any  causal  connection  be- 
tween acts  of  the  defendant  and  the  death 
of  plaintiff's  decedent;  and  (4)  that.  If  it 
nad  been  proved  that  defendant  was  driving 
his  automobile  at  the  point  on  the  public 
road  where  decedent  was  injured  at  a  speed 
of  from  12  to  15  miles  an  hour,  these  acts 
do  not,  as  a  matter  of  law,  constitute  negli- 
gence, and  therefore  the  negligence  alleged 
in  plaintiff's  declaration  had  not  been  proved. 

It  appears  from  the  evidence  that  the  de- 
cedent and  his  family,  at  the  time  of  his 
death,  lived  at  the  village  of  Swift  Creek, 
situated  about  two  miles  north  of  the  dty 
of  Petersburg,  in  the  county  of  Chesterfield, 
on  the  Richmond  &  Petersburg  turnpike,  and 
was  employed  in  a  bag  factory  in  Petersburg, 
to  which  employment  he  customarily  went 
each  morning,  leaving  his  home  about  6 
o'clock  to  arrive  at  his  work  in  Petersburg 
at  7  o'clock,  and  returning  each  evening  to 
his  home,  usually  walking  each  way  on  the 
turnpike.  On  the  day  that  he  received  the 
injuries  causing  bia  death,  he  left  his  home 
at  the  usual  hour  in  the  morning,  and  went 
to  Ids  work  in  Petersburg,  and  worked  that 


day  until  about  3  o'clo(*  p.  m.,  which  was 
about  the  latest  time  any  of  the  hands  work- 
ed on  that  day — Saturday.  That  night,  l)e- 
tween  9  and  10  o'clock,  he  was  found  on  the 
turnpike  between  Petersburg  and  his  home 
in  almost  a  dying  condition  by  one  A.  Jell 
and  a  colored  woman,  who  were  then  on 
their  way  to  Petersburg.  A  short  time  there- 
after he  was  carried  to  a  hospital  in  Peters- 
burg, where  he  died  early  the  next  morning, 
and  without  having  made  any  stetement  as 
to  how  the  injuries  to  him  occurred.  There 
were  no  witnesses  to  the  happenings  which 
caused  the  decedent's  injuries,  and  therefore 
the  whole  evidence  in  the  case  is  circumstan- 
tial, and  the  drcumstences,  in  the  main,  are 
testified  to,  on  behalf  of  the  plaintiff,  by 
the  said  A.  Jeff  alone.  One  other  vrltness, 
a  Mr.  Lundle,  who  arrived  on  the  scene  not 
long  after  the  decedent  had  been  found  in 
the  road,  was  introduced  and  examined  for 
the  plaintiff,  but  there  is  nothing  in  his  tes- 
timony that  affords  any  light  as  to  the 
causes  of  the  injury  to.  decedent  Dr.  Pow- 
ell, who  attended  the  decedent  after  he  had 
been  carried  to  the  hospital,  was  also  intro- 
duced and  examined  as  a  witness  for  the 
plaintiff,  but  the  testimony  given  by  him  re- 
lates only  to  the  character  of  the  wounds  re- 
ceived by  the  decedent  and  their  possible 
causes. 

At  the  point  where  the  decedent  was  found 
the  turnpike  is  from  60  to  75  feet  wide,  and 
the  point  about  300  yards  from  the  north  end 
of  Bishop's  bridge,  which  spans  the  Appomat- 
tox river,  and  from  the  bridge  to  a  point 
where  the  turnpike  makes  a  long  curve  to- 
wards Rlclmiond,  a  short  distance  beyond 
where  decedent  was  found,  there  is  a  con- 
siderable ascent,  spoken  of  in  the  evidence 
as  a  hill,  but  from  the  point  of  the  curve  at 
or  near  the  top  of  the  hill  to  Bishop's  bridge 
the  turnpike  is  straight  and  the  vision  on- 
obstructed. 

After  stating  that  he  Uved  on  the  turnpike 
In  Chesterfield  county,  that  about  five  min- 
utes after  0  o'clock  p.  m.  he  sterted  to  Pe- 
tersburg, walking  along  the  pike,  and  over- 
took a  colored  woman  also  walking  to  Peters- 
burg, the  testimony  given  by  said  Jeff,  as 
certified  in  the  record,  is,  in  substance,  as 
follows: 

"We  went  a  little  further,  and  met  a  man  and 
a  woman  walking,  leaving  Petersburg.  Then 
we  got  a  little  further,  and  just  before  we 
started  down  the  bill  to  Petersburg  I  heard  a 
machine  coming  up  the  hill.  The  darky  was 
just  behind  me.  I  says,  'Look  out,  there  ig 
a  machine  coming;'  and  I  stepped  out  in  the 
ditch.  There  is  no  pathway  there,  none  at  all; 
you  have  to  walk  in  the  middle  of  the  road  or 
get  in  the  ditch.  I  stepped  off,  and  the  ma- 
chine brushed  right  by  me.  If  I  had  stayed 
where  we  were  walking  it  would  have  been  lia- 
ble to  hit  me,  but  I  got  out  of  the  ws^.  *  *  • 
I  reckon  it  was  making  12  or  15  miles.  We 
hadn't  gone  very  far  and  on  the  opposite  side 
of  the  road  I  saw  something  lying.  I  went  on 
to  go  to  it.  It  was  about  as  far  as  from  here 
to  that  window  back  there  (indicating),  I  reck- 
on. It  was  awfnl  dark;  you  couldn  t  see.  I 
says  to  the  darky,  'Let's  ses  what  that  is;  who 
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it  Ib.'  I  says,-  'Let's  tarn  him  orer.'  She  says, 
'No,  don't  touch  him;  let's  go  and  tell  some- 
bodj.'  So  I  felt  in  all  my  pockets,  and  didn't 
have  a  match.  I  could  not  recognize  the  man 
becaase  he  was  so  full  of  blood,  and  it  was 
dark.    •    •    •" 

Then  after  relating  tbat  be  went  for  an  of- 
ficer and  how  he  got  certain  officers  to  come 
back  with  him  to  where  he  left  the  decedent 
In  the  road, -and  after  making  a  number  of 
Tmlmportant  statements,  the  witness  pro- 
ceeds: 

"He  and  the  officer  went  down  and  found  his 
(decedent's)  basket  from  12  to  15  feet  towards 
Petersburg  from  where  the  body  was  found — 
from  where  his  head  lay,  not  where  his  feet 
were.  I  helped  them  to  pick  the  stufF  up; 
wasn't  any  out  of  the  basket  but  a  piece  of 
meat  and  some  potatoes.  *  •  •  About  that 
time  the  machine  came  down  the  hill  that  had 
passed  me  before.  When  it  passed  me  going  op 
the  hill  it  only  had  these  two  dim  lights— little 
bits  of  lights.  They  went  from  there  and  got 
op  to  about  Rennie  s  lane,  I  think,  and  started 
ap  that  lane  and  stopped.  I  went  up,  me  and 
Mr.  George  Lundie,  and  tracked  them  where 
they  went  up  in  there  and  backed  oat.  When 
be  came  back  he  had  the  lights  lit,  these  bis 
headlights." 

It  1b  well  to  note  Just  here  that  the  wit- 
ness later  In  bis  testimony  discloses  that  It 
was  not  on  the  night  of  the  accident  to  the 
decedent  that  be  claims  to  bare  tracked  the 
automobile  np  into  Rennie's  lane,  where  it 
stopped  and  backed  out,  but  on  Sunday  fol- 
lowing tbe  accident,  after  it  bad  rained  con- 
tbiuously  from  the  nigbt  before — "a  steady 
rain" — tbe  witness  claiming  that  be  tracked 
an  automobile  over  a  macadamized  road  for 
a  distance  of  nearly  tbree-quarters  of  a  mile, 
thougb  It  was  shown  by  other  evidence  in  tbe 
case  that  other  vehicles  bad  passed  over  tbe 
road,  and  perhaps  a  great  many  liad  traveled 
tbe  same  route  during  this  time.  George 
Rennie,  who,  Jeff  says,  was  with  him  when 
be  tracked  the  automobile  to  Rennie's  lane, 
does  not  testify  in  tbe  case.  It  is  also  to  be 
observed  that  it  is  by  no  means  clear  from 
tbe  witness  Jeff's  statement  whether  the  ma- 
chine which  be  says  brushed  right  by  blm 
and  wbicb  be  attempts  to  identify  was  run- 
ning on  tbe  same  side  oif  the  pike  as  that  on 
wbicb  tbe  decedent  was  found,  lying  near  the 
edge  of  the  road,  or  on  the  opposite  sld& 
Tbe  testimony  given  by  this  witness,  alone 
relied  on  to  identify  the  machine  that  came 
back  down  tbe  pike  as  tbe  same  machine 
that  brushed  by  him  at  tbe  top  of  tbe  bill 
beaded  towards  Richmond,  is  as  follows: 

After  stating  that  he  and  certain  officers, 
as  well  as  others,  bad  gotten  back  to  tbe 
body  of  decedent,  tbe  witness  was  asked: 

"What  took  place  after  you  got  back  to  tbe 
bpdy?  A.  They  picked  him  np  and  lilted  bim 
around  to  keep  his  feet  out  of  the  road,  and 
then  this  machine  came  back,  I  told  them, 
There  is  the  machine.'  Q.  What  machine?  A. 
Not  Duttlop's— Romaine's  machine.  •  •  • 
Q.  Tell  the  court  and  jury  what  you  said ;  what 
took  place.  A.  I  said  to  the  officers,  'There 
comes  the  machine  now.'  So  they  waved  the 
machine  down  and  stopped  him.  He  jumps 
out.  Q.  Who  does?  A.  Romalne,  the  man  who 
was  running  the  machine.  He  says,  'What  is 
the  matterr     I  suppose  I  can  say  the  words  I 


said.  I  said,  'Yon  have  played  hell.'  He  says, 
'Why?"  I  says,  'You  have  knocked  this  man 
and  killed  him  down  here.'  He  says,  'I  didn't 
strike  anything  there.'  He  says,  'I  hit  some- 
thing at  the  top  of  the  hill.'  I  said,  'No;  you 
didn  t,  because  I  was  at  the  top  oi  the  bill, 
and  yon  didn't  strike  me.'  Q.  Then  what  was 
done?  A.  They  searched  the  machine  to  try 
to  find  broken  places,  and  they  claimed  they 
didn't  find  it.  Tney  had  only  a  little  flashlight. 
Q.  What  became  of  the  body  then?  A.  They 
picked  it  up,  and  I  think  they  put  it  in  Ro- 
maine's machine.  I  don't  know  which  machine 
took  it,  but  Dunlop's  or  Romaine's  machine. 
Q.  Whoi  Romaine  came  back  to  the  body,  did 
the  machine  have  any  ligbts  on  it  then?  A. 
Yes,  sir;  had  them  burning  bright  when  he 
got  there.  Q.  Had  the  lights  beev  changed  on 
the  machine  from  the  time  he  went  up  to  the 
time  he  came  back?  A.  Of  course,  when  he 
went  up  he  only  had  little  bits  of  candlelights; 
when  he  came  back  he  had  his  headlights  burn- 
ing. Q.  He  stopped  at  the  body?  A.  We  stop- 
ped him  before  be  got  to  the  body.  Q.  You 
said,  Tou  have  played  hell  here?'  A.  Yes,  sir. 
Q.  He  said,  'No,'  what  he  struck  was  at  the 
top  of  the  hill?  A.  He  told  me  he  didn't  hit 
anything  down  here;  'I  struck  something  at  the 
top  of  the  hill.'  1  said  to  him,  'You  haven't,  be- 
cause I  was  at  the  top  of  the  hill.'  Q.  Tell  the 
jury  was  there  anything  at  the  top  of  the  hill 
be  could  have  struck?  A.  No,  sir;  without  he 
run  into  me,  and  I  got  ont  of  the  way  of  him." 

The  witness  further  stated  that  It  was 
some  flTe  minutes  after  tbe  machine  brusbed 
by  blm  at  tbe  top  of  tbe  bill  before  be  got 
down  to  tbe  body  and  he  met  no  other  ma- 
chine.   He  further  said: 

"It  was  awful  dark,  and  you  couldn't  see." 
"You  couldn't  see  over  ten  feet"  "I  reckon  I 
got  my  face  that  close  (indicating)  to  his  (de- 
cedent s)  face;  right  down  to  him;  tried  to 
make  out  who  he  was,  and  see  if  he  was  white 
or  colored,  and  I  couldn't." 

Yet  tbe  witness  undertakes  to  identify  tbe 
machine  that  came  from  an  opposite  direc- 
tion as  the  same  machine  that  brusbed  by 
him  at  tbe  top  of  the  hill  perhaps  an  hour 
before,  and  that,  too,  only  from  bis  subse- 
quent observation  of  the  machine  that  came 
from  tbe  opposite  direction  and  was  stopped 
at  decedent's  body,  and  also  in  face  of  the 
fact  that  he,  in  the  course  of  his  examina- 
tion as  a  witness,  admitted  that  he  could 
not  have  told  a  blue  machine  from  a  black 
machine  at  tbe  time  the  machine  brushed  by 
him  at  tbe  top  of  tbe  hill.  He  also  admits 
that  be  was  unable  to  tMl  whether  the  couple 
he  said  passed  him  just  before  be  met  the 
automobile  that  brushed  by  him  was  white  or 
colored.  Not  only  so,  but  it  clearly  appears 
from  the  witness'  own  statements  that  when 
be  used  tbe  language,  "Romalne,  tbe  man 
who  was  running  the  machine,"  he  did  not 
know  whether  tbe  party  driving  tbe  machine 
that  came  back  down  the  pike  was  even  nam- 
ed Romalne,  and  he  does  not  state  that  tbe 
Romalne  to  whom  be  referred  was  tbe  de- 
fendant to  tbis  suit    He  was  asked: 

"Did  yon  know  at  tbe  time  of  the  coroner's  in- 
quest that  this  was  Mr.  Romaine  and  his 
machine?  A.  1  took  it  by  other  people  telling 
us  it  was  Romaine's  machine." 

Two  physicians,  Drs.  Powell  and  Rennie, 
examined  tbe  decedent  after  be  bad  been  tak- 
en to  the  hospital,  and  both  were  examined 
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as  witnessen  In  this  case;  the  one  (Dr.  PoW' 
ell)  for  the  plaintiff ;  and  the  other  (Dr.  Ren- 
Dle)  for  the  defendant  Both  agree  that  an 
aotomoblle  such  as  described  by  the  witness 
Jeff  passing  over  a  man's  head  would  have 
crushed  the  skull,  and  that  there  was  no 
crushing  of  even  the  facial  bones.  Dr.  Ben- 
Die  says  that  such  a  wound  as  decedent  sus- 
tained might  have  been  caused  by  an  auto- 
mobile tire  passing  over  the  face  of  the  de- 
cedent and  pressing  the  head  down  upon  a 
tin  can,  but  the  proof  not  only  Is  that  the 
wounds  were  on  the  side  of  the  face  away 
from  the  ground,  but  that  there  was  no  tin 
can  or  like  substance  there.  Dr.  Powell,  tes- 
tifying for  the  plaintiff,  when  asked  what 
character  of  instrument  would  be  necessary 
to  cause  wounds  like  those  sustained  by  the 
decedent,  answered:  "I  think  a  sharp-edged 
instrument."  When  asked  whether  such 
wounds  could  have  been  made  by  the  auto- 
mobile described  by  Mr.  Jeff  passing  over  the 
head  of  the  decedent,  Dr.  Powell  would  only 
say  that  he  "thought  it  merely  possible." 

[1,2]  Conceding,  however,  for  argument's 
sake  only  that  the  decedent's  fatal  injuries 
were  caused  by  an  automobile,  running  at 
an  unlawful  speed,  without  lights  and  with- 
out signals,  striking  or  running  over  his 
body  in  a  public  highway,  where  he  had  a 
fight  to  be,  still  the  vital  question  for  de- 
termination in  the  case  is  whether  or  not  the 
jury  might  have  reasonably  found  that  plain- 
tiff's decedent  lost  his  life  without  fault  on 
■his  part,  and  solely  as  a  result  of  the  negli- 
gent operation  of  his  automobile  by  the  de- 
fendant. As  we  view  the  evidence,  it  is  too 
-vague,  insufficient,  and  improbable  to  estab- 
lUsh  the  fact  that  the  automobile  which  came 
towards  Petersburg  and  was  stopped  at  the 
point  on  the  turnpike  where  decedent  lay 
vwas  the  same  machine  described  by  the  wit- 
ness Jeff  as  going  from  Petersburg  at  the 
rate  of  12  to  15  miles  an  hour,  with  two 
small  lights,  etc.;  nor  does  it  with  sufficient 
clearness  and  satisfaction  establish  the  fact 
that  the  machine  going  from  Petersburg, 
iwhich  alone  of  the  two  machines  could  have 
struck  or  run  over  the  decedent,  was  operat- 
ed by  the  defendant  in  this  case. 

"In  an  action  for  the  death  of  one  through 

another's  negligence,  it  is  incumbent  upon  the 
plaintiff,  in  the  absence  of  direct  evidence,  to 
show  the  existeoce  of  such  circumstances  as 
would  justify  the  inference  that  the  injury 
which  caused  the  death  wag  due  to  the  wrong- 
ful act  of  the  defendant,  and  exclude  the  idea 
that  it  was  due  to  a  cause  with  which  the  de- 
fendant was  unconnected,  and  not  leave  the 
question  to  mere  speculation  or  conjecture." 
Neal  V.  Chicago,  etc,  R.  Co.,  2  L.  B.  A.  (N. 
S.)  909,  note. 

[S,  4]  This  rule  of  law  Is  nowhere  better 
recognized  as  established  than  in  decisions 
of  this  court  too  numerous  to  require  citation. 
According  to  this  rule,  if  it  appears  that  the 
facts  and  circumstances  from  which  a  con- 
clusion is  sought  to  be  deduced,  although  con- 
sistent with  that  theory,  are  equally  con- 


sistent with  some  other  theory,  they  do  not 
support  the  theory  contended  for.  In  the 
case  before  us  the  facts  and  circumstances 
testified  to  are  equally  as  consistent  with  the 
theory  contended  for  by  the  defendant  as 
with  that  contended  for  by  the  plaintiff. 
From  these  facts  and  circumstances,  consid- 
ering the  nature  of  decedent's  wounds,  it 
might  reasonably  have  been  Inferred  by  the 
jury  that  the  decedent  met  with  foul  play 
some  time  before  the  automobile  in  question 
passed  along  the  turnpike  going  from  Peters- 
burg and  towards  Blchmond,  as  that  bis  in- 
juries were  caused  by  an  automobile  running 
against  or  over  bim.  There  is  uncontradicted 
evidence  In  the  case  that  the  decedent,  as 
early  as  8  o'clock  of  the  evening  be  received 
bis  injuries,  was  within  a  very  short  distance 
of  the  spot  at  which  he  was  afterwards  found 
lying,  and  at  the  time  when  seen  (about  8 
o'clock)  was  in  a  drunken  condition  and  in 
company  with  a  person  who  has  not  been  ac- 
counted for  by  any  evidence  in  tills  case ; 
that  In  the  immediate  surroundings  of  the 
place  at  which  the  decedent  was  found  a 
gang  of  touj^  were  engaged  in  a  game  of 
crap;  and  that  (testified  do  by  Jeff)  this 
neighborhood  was  a  very  dangerous  one,  and 
serious  crimes  bad  been  committed  there. 

[S]  While  a  party  demurring  thereto  is  con- 
sidered as  admitting  the  truth  of  his  adver- 
sary's evidence,  and  all  just  inferences  which 
can  be  properly  drawn  therefrom  by  a  Jury, 
he  does  not  admit  any  fact  not  proven  by  the 
evidence,  nor  does  be  admit  any  forced  or 
illogical  deductions  from  the  testimony. 

In  Hansbrough's  Ex'rs  v.  Thorn,  3  Lelgb 
(30  Va.)  156,  the  opinion  by  Tucker,  J.,  uses 
the  following  language  entirely  pertinent  to 
the  case  here  in  judgment: 

"I  will  observe,  before  I  proceed  to  pronounce 
on  the  particular  case  before  us,  that  I  think  the 
expression,  'that  the  demurrant  must  admit,  or 
is  considered  as  admitting,  every  fact  which  the 
evidence  may  conduce  to  prove,'  must  not  be 
understood  too  broadly.  The  language  of  this 
court  is  more  appropriate :  'That  the  demur- 
rant must  be  considered  as  admitting  all  that 
could  reasonably  be  inferred  by  a  jury  from  the 
evidence  against  him.'  For  evidence  may  con- 
duce— that  is,  tend  or  contribute — towards  the 
proof  of  a  fact  which  it  is  very  far  from  es- 
tablishing, and  which  could  not  be  fairly  infer- 
red from  it." 

We  are  of  opinion  that  the  ruling  of  the 
circuit  court  here  complained  of,  and  which 
sustained  the  demurrer  of  the  defendant  to 
the  evidence  of  the  plaintiff,  is  without  error. 

[6]  Nor  did  the  court  err  in  overruling  the 
motion  of  the  plaintiff  for  a  new  trial,  based 
solely  and  exclusively  upon  the  after-discov- 
ered evidence  set  forth  In  an  affidavit  made 
by  one  Florence  Wllkerson,  about  20  years 
of  age,  the  substance  of  which  is  that  she, 
the  evening  that  decedent  was  injured  on 
the  turnpike,  in  company  with  a  Mr.  Lewis, 
while  standing  on  Bishop's  bridge,  saw  a  gen- 
tleman pass  with  a  large  basket  on  his  arm, 
going  towards  Chesterfield;  that  be  was  in- 
toxicated, but  was  able  to  walk  along,  and 
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was  walking;  that  she  and  Lewis  went  up 
the  turnpike  just  behind  the  gentleman,  and, 
after  walking  np  the  hiU  for  some  time,  they 
saw  him  stumble  and  fall,  at  the  same  time 
dropping  his  basket  A£Bant  then  undertook 
to  describe  when  the  man  fell  and  says:  "We 
passed  him  leaving  him  there,  and  had  only 
been  gone  two  or  three  minutes  when  an 
automobile  with  two  dim  lights  passed"  them 
going  up  the  turnpike  and  came  near  striking 
them;  that  this  automobile  was  full  of  peo- 
ple, and  some  of  them  were  singing;  that  Just 
about  the  time  that  affiant  and  her  escort  got 
to  the  top  of  the  hill  they  met  a  couple  com- 
ing towards  Petersburg,  but  affiant  did  not 
know  whether  they  were  white  or  colored,  but 
did  know  that  one  was  a  man  and  the 
other  a  woman.  She  fixes  the  time  at  which 
she  saw  the  man  fall  on  the  turnpike  at  a  lit- 
tle after  9  o'clock,  and  says  that  no  wagon 
or  antomobile  passed  her  and  her  companion 
on  the  pike,  and  they  met  no  other  persons 
between  the  bridge  and  where  they  met  the 
couple  at  the  top  of  the  hill ;  that,  when  affi- 
ant and  her  escort  went  across  to  take  a  car 
back  to  Petersburg,  the  car  was  late,  and 
they  started  back  to  Petersburg  walking,  and 
when  they  got  to  where  they  saw  the  man 
stumble  they  again  saw  him  and  heard  him 
groan ;  that  Just  about  that  time  they  saw 
a  buggy  coming  up  the  hill,  and  called  to  the 
driver  to  stop,  that  a  man  was  In  the  road 
and  not  to  ran  over  him,  and  found  that 
there  were  three  men  In  the  buggy,  and  while 
affiant  and  escort  were  there  an  automobile 
came  and  stopped  there,  "but  we  did  not  re- 
main to  see  what  they  did" ;  and  that  affiant 
did  not  know  until  next  morning  who  the  man 
lying  In  the  road  was. 

It  will  be  observed:  First,  that  when  affi- 
ant saw  the  man  on  the  pike  It  was  light 
enough  to  see  a  basket  dropped  by  him  some 
distance,  while  Jeff  testified  that  at  the  time 
be  found  decedent  it  was  so  dark  that  "he 
couldn't  see  over  ten  feet  at  the  farthest" ; 
second,  that  the  antomolbile  to  which  affiant 
refers  passed  her  before  she  met  the  couple 
referred  to  in  her  affidavit,  whereas  the  evi- 
dence of  Jeff  shows  that  he  met  the  couple 
referred  to  in  his  evidence  before  he  met  the 
automobile,   showing,    as  would  seem  clear, 
that  the  two  machines  passed  along  the  road 
between  the  time  that  decedent  fell  and  the 
time  he  was  found  by  Jeff;  third,  that  the 
time  affiant  saw  the  man  fall  was  a  little 
after  9  o'clock,  while  Jeff's  evidence  shows 
tliat  he  did  not  find  decedent  until  about  10 
o'clock ;  and,  fourth,  affiant  says  there  were 
tliree  men  in  the  buggy  which  she  met,  whUe 
Jeflf  testified  that  there  was  "only  one  man" 
In  the  buggy  he  met 

It  Is  apparent,  we  think,  that  this  after-dis- 
covered evidence,  as  a  matter  of  fact,  does 
not  add  anything  which  would  conduce  to  ex- 
plain how  decedent  came  to  his  death  nor 
does  It  connect  the  defendant  to  this  action 
witti  his  death  In  the  remotest  degree.     On 


the  contrary,  what  affiant  states  that  Is  not 
merely  corroborative  of  what  had  already 
been  testified  to  at  the  trial  of  the  case  tends 
to  confound  the  facts  testified  to  by  plain- 
tiff's leading  witness,  Jeff;  in  fact,  contra- 
dicts some  of  them.  And  therefore,  with  her 
evidence  In  the  case,  the  cause  of  decedent's^ 
death  would  be  left  In  greater  mystery,  if 
possible,  than  It  was  at  the  end  of  the  trial* 
already  bad,  and  could  not  possibly  have  pro- 
duced an  opposite  result  on  the  merits  of  the 
case,  in  which  circumstances  the  refusal  of 
another  trial  was  entirely  proper.  Norfolk 
V.  Johnakln,  94  Va.  290,  26  S.  B.  830,  and  au- 
thorities dted. 

Upon  the  whole  case,  the  Judgment  of  the 
circuit  court  is  right,  and  therefore  must  be 
affirmed. 

Affirmed. 


(116  Va.  420 
LACKS  et  al.  v.  LATHAM  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.    Jnii» 
U,  1914.) 

1.  Taxation  (§  765*)— Tax  Deid— Sbai. 

A  deed  to  land  conveyed  to  the  commoD- 
wealth  for  nonpayment  of  taxes,  made  and  ac- 
knowledged by  the  clerk,  was  not  Invalid  and 
incapable  of  passing  title  because  it  concluded : 
"Witness  my  liand  and  seal  of  the  court 
•  •  •  B.,  CTerk.  [Seal.]"— since  the  worda 
■'of  the  court"  were  gnperfiuoas  and  mi^ht  be  re- 
jected, and,  moreover,  an  entire  omission  to 
recogTiize  the  scroll  as  a  seal  in  the  body  of  the 
instrument  would  have  been  cured  by  its  solemn 
recognition  by  the  clerk  at  the  time  of  ac- 
knowledgment for  record ;  the  writing  being  re- 
quired by  statute  to  be  sealed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1523-1527;   Dec  Dig.  {  765.*] 

2.  Taxatiow  (J  761*)  — Tax  Sai-bs  —  Kkbalb 
BT  Commonwealth— Requisites  of  Deeds, 

Under  Code  1904,  (  666,  relative  to  the 
sale  of  lands  sold  for  taxes  to  the  auditor  of 
public  accounts  for  the  benefit  of  the  state, 
which  requires  that  the  deed  shall  set  forth  all 
the  circumstances  appearing  in  the  clerk's  of- 
fice in  relation  to  the  sale,  the  circumstances  to 
be  set  forth  are  those  relating  to  the  sale  by  the 
commonwealth  to  the  applicant  to  pnrehaae,  and 
a  failure  to  set  forth  the  circumstances  in  re- 
lation to  the  tax  sale  did  not  render  the  deed 
invalid  and  incapable  of  passing  title,  especially 
in  view  of  section  661,  providing  that  when  the 

Eurchaser  of  real  estate,  sold  under  section  666, 
as  obtained  a  deed  which  has  been  duly  ad- 
mitted to  record,  the  title  shall  stand  vested  Id 
him,  subject  to  be  defeated  only  by  proof  that 
the  taxes  were  not  properly  chargeable  or  were 
paid,  that  notice  of  the  application  to  purchase 
was  not  duly  given,  or  that  payment  or  redemp- 
tion of  the  real  estate  was  prevented  by  fraud 
or  concealment 

[Ed.  Note.— For  other  cases,  aee  Taxation, 
Cent  Dig.  S{  1609,  1510-lSld;  Dec.  Dig.  { 
761.*] 

Error  to  Circuit  Court,  Halifax  County. 

Ejectment  by  one  Latham  and  others 
against  one  Lacks  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed and  remanded. 

Outbrle  &  De  Jarnette,  of  Houston,  for 
plaintiffs  In  error.  Booker  ft  McKtnney,  at- 
Houston,  for  defendants  in  error. 


»FoT  ottw  caass  ■••  sam*  toplo  sad  section  NCMBBB  is  Dec.  Dls.  A  Am.  Dig.  Key-No.  BerUs  ft  Kep'r  Index«» 
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WHITTLE,  J.  The  defendants  in  error, 
plaintiffs  below,  brought  an  action  of  eject- 
ment against  tbe  plaintiffs  In  error  to  re- 
cover a  tract  of  100  acres  of  land  situated 
In  Halifax  county,  Va.  At  tbe  trial  tbe 
plaintiffs  asserted  title  to  only  one-balf  of 
the  land,  and  there  was  a  verdict  and  Judg- 
ment in  their  favor  for  an  undivided  half 
only.  To  that  Judgment  this  writ  of  error 
was  granted. 

The  entire  tract  of  land  was  sold  by  the 
treasurer  of  Halifax  county  for  delinquent 
taxes  and  purchased  in  the  name  of  the  au- 
ditor of  public  accounts  for  the  benefit  of  the 
commonwealth.  The  land,  not  having  been 
redeemed,  was  purchased  by  J.  T.  Lacks,  un- 
der whom  the  defendants  claim,  who  made 
application  to  the  county  court  oif  the  county 
.at  the  January  term,  190.3.  to  be  allowed  to 
complete  Ills  purchase  without  a  survey  and 
report  by  the  county  surveyor.  The  court 
granted  the  motion,  being  of  opinion  that 
a  sufDdent  description  of  the  land  to  identify 
tbe  same  could  be  obtained  from  tbe  rec- 
ords without  additional  survey  and  report, 
and  dispensed  with  such  survey  and  report, 
and  ordered  the  clerk  of  the  court  to  make 
the  purchaser  a  proper  deed  to  the  land  with 
covenant  of  special  warranty.  The  deed  was 
accordingly  made  by  tbe  clerk  January  29, 
1904,  and  duly  acknowledged  by  him  Febru- 
ary 2,  1904,  before  a  notary  public,  and  ad- 
mitted to  record. 

There  are  several  subordinate  assignments 
of  error,  but  the  action  of  the  court  In  sus- 
taining the  plaintiffs'  objection  to  the  intro- 
duction of  the  clerk's  deed  in  .  evidence  is 
controlling,  and  alone  demands  special  no- 
tice. 

The  grounds  of  objection  to  tbe  deed  are: 
(1)  That  it  is  not  sealed ;  and  (2)  that  it  is 
invalid  and  Incapable  of  passing  title  to  J. 
T.  Lacks  because  it  does  not  comply  with 
the  requirements  of  section  666  of  the  Code 
in  that  it  omits  to  set  out  "all  tbe  circum- 
stances appearing  in  tbe  clerk's  ofBce  In  re- 
lation to  the  sale." 

[1]  1.  The  first  ground  of  objection  rests 
upon  tbe  fact  that  the  deed  concludes: 

"Witness  my  hand  and  seal  of  the  court,  the 
day  and  year  fii-st  above  written.  Thomas 
Easley,  Clerk.    [Seal.]" 

Admittedly  the  Instrument  would  have 
been  free  from  objection  if  the  words  "of  the 
court"  had  been  omitted.  Those  words,  it 
will  be  observed,  are  not  necessary  to  give 
meaning  to  the  paper,  and  neither  their  pres- 
ence nor  absence  can  affect  its  validity. 
They  are,  in  short,  merely  superfluous,  and 
may  be  rejected.  Utile  per  inutile  non  vitia- 
tur.  Besides,  tbe  omission  to  recognize  the 
scroll  as  a  seal  in  the  body  of  the  Instru- 
ment at  all  would  have  t>een  cured  by  Its 
solemn  recognition  by  the  grantor  at  tbe  time 
of  acknowledgment  for  record,  inasmuch  as 
tbe  writing  is  required  by  statute  to  be  seal- 
ed. Parks  V.  Hewlett,  9  Leigh,  511 ;  Ashwell 
T.  Ay  res,  4  Grat.  (46  Va.)   283;    Qegg  T. 


Lemessnrler,  15  Grat  (56  Va.)  108 ;  2  Minor 
on  Real  Property,  i  1139. 

The  rule  is  succinctly  stated  in  1  R.  C.  L. 
t  22,  p.  261,  as  follows: 

"One  who  acknowledges  an  instrument  re- 
quired to  be  under  seal  is  deemed  to  adopt  a 
seal  affixed  thereto  by  another's  hand,  just  aa 
effectually  as  be  adopts  the  signature  when 
written  by  another  person,  and  for  tbe  same 
reasons." 

We  are  unwilling  to  adopt  a  rule  of  con- 
struction, the  effect  of  which  would  be  to 
subordinate  substance  to  form  and  defeat 
a  substantial  right  upon  a  bare  technicality, 
and  especially  as  tbe  better  right  is  sustained 
by  tbe  better  reason. 

[2]  2.  The  second  contention  Is  that  tbe 
clerk's  deed  to  the  purchaser  is  invalid  be- 
cause it  does  not  comply  with  the  require- 
ments of  section  666  of  the  Code  and  set  out 
all  the  circumstances  appearing  in  the  clerk's 
office  In  relation  to  tbe  sale. 

In  that  connection  a  dlstlnctioa  Is  to  be 
observed  between  the  requirements  of  section 
665  with  respect  to  deeds  by  tbe  clerk  to 
land  sold  by  the  treasurer  for  delinquent 
taxes  under  sections  638  and  639  and  pur- 
chased by  parties  other  than  the  common- 
wealth, and  the  requirements  of  section  666 
In  regard  to  such  deeds  to  land  previously 
sold  under  section  638  and  bought  by  the 
treasurer  in  the  name  of  the  auditor  of  pub- 
lic accounts  for  tbe  benefit  of  the  state,  etc., 
under  section  662,  and  which,  not  having 
been  redeemed,  is  sold  under  section  666.  In 
the  former  case  the  statute  was  construed  in 
Coles  V.  Jamerson,  112  Va.  311,  71  S.  E.  61& 
The  requirement  In  each  instance  is  that 
the  deed  shall  "set  forth  all  the  circumstances 
appearing  in  tbe  clerk's  office  In  relation  to 
the  sale."  But  the  circumstances  with  re- 
spect to  the  two  classes  of  sales  are  essen- 
tially different.  The  "circumstances"  re- 
ferred to  in  section  666  mean  the  circum- 
stances in  relation  to  the  sale  made  by  tbe 
commonwealth  to  the  applicant  to  purchase 
under  that  section.  The  section  also  de- 
clares that  section  661  shall  apply  to  deeds 
made  under  authority  thereof;  and  the  lat- 
ter section  provides  Oiat  when  the  purchaser 
tias  obtained  his  deed,  and  it  has  been  duly 
admitted  to  record,  tbe  title  to  the  land  shall 
stand  vested  in  the  grantee,  "subject  to  be 
defeated  only  by  proof,  (one)  that  the  taxes 
or  levies  for  which  said  real  estate  was  sold 
were  not  properly  chargeable  thereon;  or 
(two),  that  the  taxes  and  levies  properly 
chargeable  on  such  real  estate  have  been 
paid ;  or  (three),  that  ♦  ♦  •  notice  of  the 
application  to  purchase,  •  •  •  has  not 
been  duly  given;  or  (fourth),  that  the  pay- 
ment or  redemption  of  said  real  estate  was 
prevented  by  fraud  or  concealment  on  tbe 
part  of  the  purchaser."  And  the  limitation 
to  suits  under  that  section,  except  for  fraud, 
is  two  years.  No  such  grounds  of  defeasance 
appear  in  this  case.  Thomas  v.  Jones,  94 
Va.  756,  27  S.  E.  813;  Parsons  v.  Newman, 
99  Va.  298,  38  S.  E;.  186;   Va.  B.  &  Lb  Co.  T. 
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Glenn,  99  Va.  460,  39  S.  B.  136;  Wright  v. 
Carson,  110  Va.  498,  66  S.  E.  37. 

Prof.  Minor  In  his  work  on  Tax  Titles  thus 
distingnlshes  between  sales  under  section  666 
and  the  original  tax  sale: 

"The  commonwealth  may  do  what  it  pleases 
with  its  own,  and,  if  the  Legislature  sees  fit  to 
-dispense  with  notice  to  the  owner,  it  may  dis- 
pose of  its  title  privately.  This  constitutes  the 
ereat  difference  between  the  notice  required  by 
law  preliminary  to  the  original  tax  sale,  and 
that  required  as  preliminary  to  the  resale  by 
the  commonwealth.  In  the  former  case,  the 
property  is  the  owner's,  and  he  cannot  be  de- 
prived of  it  without  notice;  in  the  latter  case 
the  property  is  the  state's,  and  the  Legislature 
may  dispense  with  notice  altogether."  Minor 
on  Tax  Titles,  p.  84. 

Again  the  learned  author  at  page  86  says: 

"The  commonwealth  will  be  deemed  to  have 
acquired  the  title  at  the  time  of  the  tax  sale, 
and  any  sabsequent  omission  of  steps  prescrib- 
ed by  statute  will  not  invalidate  that  title; 
such  steps  being  construed  as  merely  directory. 
A  resale,  therefore,  under  this  construction, 
would  convey  to  the  purchaser  such  title  as  the 
commonwealth  has,  not  subject  to  be  defeated 
by  proof  that  any  subsequent  steps,  so  long  aa 
the  state  retains  Its  title,  have  been  omitted." 

Tbe  deed  In  question  complies  with  the  re- 
quirements of  section  666,  and  the  trial  court 
erred  in  refusing  to  admit  it  in  evidence. 

For  tbe  foregoing  reasons,  tbe  Judgment 
must  be  reversed,  tbe  verdict  of  tbe  Jury  set 
aside,  and  the  case  remanded  for  a  new  trial 
conformable  to  this  opinion. 

Reversed. 

(US  Va.  484) 

RAGSDALB  ▼.  cm  OF  DANVILLE. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

11,  1914.) 

1.  JmtT  (jl  72*)—JxmY  Tbiai/— Right  to. 

Danville  City  Charter,  c.  6,  {  7,  declaring 
that  no  appeal  may  be  taken  from  the  judg- 
ment of  the  mayor  in  imposing  penalties  for 
Eolation  of  the  dty  ordinances,  where  the  fine 
does  not  exceed  SIO,  is  not  in  violation  of 
Conat.  art.  1,  J  8  (Code  1904,  p.  cdx},  declaring 
that  no  man  shall  be  deprived  of  ma  liberty, 
except  b^  judgment  of  his  peers,  as  depriving 
one  convicted  of  violating  such  an  ordinance  of 
a  jury  trial  on  appeal,  for  minor  offenses,  pun- 
ishable generally  by  small  fines,  are  not  regard- 
ed as  crimes  and  misdemeanors  within  the  con- 
stitutional provisians  guarantying  juiv  trial  in 
criminal  prosecutions. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  145-151;    Dec  Dig.  i  22.*] 

2.  MUNICIPAI.    COBPOBATTONS    (g    642*)    —   AP- 
PEALS FROM  JUDOMBNT  OF  MaTOE. 

An  appeal  from  the  judgment  of  the  mayor 
of  a  municipality,  imposing  a  penalty  for  a  vio- 
lation of  a  vaccination  ordinance,  must,  under 
the  direct  provisions  of  Code  1904,  {  2956,  be 
taken  to  the  corporation  court  of  the  city, 
where  the  validity  of  the  ordinance  was  not  at- 
tacked; the  circuit  court  having  cognizance  of 
•uch  appeals  only  when  the  constitutionality  or 
validity  of  an  ordinance  or  by-law  of  the  cor- 
poration is  questioned. 

[Kd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1412-1415;  Dec. 
Dig.  i  642.*] 

Error  to  Corporation  Court  of  Danville. 
The  mayor  of  the  dty  of  Danville  imposed 
a.  fine  on  John  N.  Ragsdale,  who  appealed  to 


the  corporation  court    l%e  appeal  was  dis- 
missed, and  he  brings  error.    AflBrmed. 

Scott  &  Buchanan,  of  Richmond,  B.  H.  Cus- 
ter, of  Danville,  and  John  L.  Ingram,  of  Rich- 
mond, for  plaintiff  in  error.  E.  W.  Brown, 
of  Danville,  for  defendant  in  error. 

WHITTLE,  J.  The  mayor  of  the  city  of 
DanviUe  imposed  a  fine  of  $10  upon  the  plain- 
tiff in  error,  John  N.  Ragsdale,  for  the  viola- 
tion of  a  dty  ordinance  for  the  prevention  of 
tbe  spread  of  smallpox,  in  refusing  to  be  vac- 
cinated. To  an  order  of  tbe  corporation 
court  of  the  city  dismissing  an  appeal  from 
that  Judgment,  this  writ  of  error  was  grant- 
ed. After  tbe  order  of  dismissal,  tbe  plain- 
tiff  in  error,  still  refusing  to  pay  the  fine, 
was  committed  by  order  of  the  mayor  to  tbe 
custody  of  tbe  keeper  of  tbe  dty  Jail,  there 
safely  to  be  kept  until  discharged  by  due 
course  of  law. 

[1]  In  dismissing  tbe  appeal  from  tbe  Judg- 
ment of  tbe  mayor,  tbe  corporation  court  was 
controlled  by  section  7  of  chapter  6  of  the 
city  charter,  wblcb  declares  that: 

"An  appeal  may  be  taken  from  the  judgment 
of  the  mayor  in  imposing  penalties  for  infrac- 
tion of  the  dty  ordinances  to  the  corporation 
court  of  the  dty,  except  in  cases  where  the  pen- 
alty imposed  is  a  fine  not  exceeding  ten  dol- 
lars, iu  which  case  it  shall  be  final." 

We  do  not  understand  that  counsel  ques- 
tions ttie  power  of  tbe  commonwealth 
to  authorize  munidpal  corporations,  in  tbe 
exercise  of  the  police  power,  to  pass,  and  en- 
force by  pecuniary  forfeiture,  compulsory 
vacdnatlon  ordinances.  An  instructive  dis- 
cussion of  tbe  subject  will  be  found  in  tbe 
opinion  of  tbe  late  Mr.  Justice  Harlan,  speak- 
ing for  tbe  Supreme  Court  of  tbe  United 
States,  in  Rennlng  Jacobson  v.  Common- 
wealth of  Massachusetts,  197  U.  S.  11,  26 
Sup.  Ct  358,  49  U  Ed.  643  (annotated  in  3 
Ann.  Cas.  765). 

The  predse  contention  upon  this  writ  of 
error  is  that  the  offense  with  which  tbe  plain- 
tiff in  error  Is  charged  is  a  criminal  offeivse 
within  tbe  meaning  of  section  8,  art  1,  of 
tbe  Constitution  of  Virginia  (Code  1904,  p. 
cdx);  consequently,  that  be  bad  a  right  of 
appeal  from  the  Judgment  of  tbe  mayor  to 
tbe  corporation  court  of  the  dty  of  Danville, 
and  therefore  that  tbe  pro\-lsion  of  section  7, 
chapter  6,  of  tbe  city  charter,  limiting  that 
right  to  cases  where  tbe  forfeiture  is  in  ex- 
cess of  $10,  is  unconstitutional. 

Notwithstanding  the  provision  of  Magna 
Charta  safeguarding  the  right  of  Jury  trial 
in  cases  involving  life  and  liberty,  and  sim- 
ilar provisions  in  tbe  Constitution  of  tbe 
United  States  and  of  tbe  several  states  of  tbe 
Union,  it  is  matter  of  common  knowledge 
that  tbe  general  course  of  legislation  in  both 
countries  has  been  for  centuries  to  confer 
summary  Jurisdiction  upon  mayors  and  i)0- 
llce  Justices  of  dties  and  towns  and  Justices 
of  the  peace  of  counties  for  the  trial  of  mi- 
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nor  offenses.  B-ach  offenses  are  not  regarded 
esseutially  as  crimes  and  misdemeanors  with- 
in the  purview  of  the  constltutlohal  guaran- 
ties referred  to.  24  Qyc.  145;  2  Dillon  on 
Mun.  Corp.  (5th  Ed.)  {{  637,  749.  750 ;  3  Mc- 
Quillan on  Mun.  Corp.  ||  1059-1065,  Inclu- 
sive. 

In  England  the  line  of  demarcation  "is 
between  offenses  known  as  'pleas  of  the 
crown,'  where  the  trial  must  be  by  Jury,  and 
petty  offenses,  punishable  by  fine  or  amercia- 
ment in  the  Inferior  Jurisdictions."  3  Dillon, 
§  750.  This  distinction  has  been  fully  recog- 
nized and  observed  by  the  decisions  of  this 
court 

Thus,  in  Ex  parte  'Marx,  86  Va.  40,  9  S. 
E.  475,  it  was  held  that  the  constitutional 
right  of  trial  by  Jury  did  not  apply  to  a  pro- 
ceeding to  impose  the  forfeiture  prescribed 
by  section  3799  of  the  Code  for  violation  of 
the  Sabbath.  That  ruling  was  sustained  by 
the  court  as  at  present  constituted  in  Wells 
V.  Commonwealth,  107  Va.  834,  57  S.  E.  588. 

On  the  other  hand,  in  the  case  of  Mary  Mil- 
ler V.  Commonwealth,  88  Va.  618,  14  S.  E.  161, 
342,  979,  15  L.  R.  A.  441,  the  plaintiff  In  er- 
ror was  tried  upon  a  warrant  issued  by  a 
Justice  of  the  peace  for  keeping  a  house  of 
ill  fame,  and  found  guilty,  and  sentenced  to 
pay  a  fine  and  also  to  be  confined  in  Jail 
6  months.  Thereupon  she  appealed  to  the 
county  court,  and,  before  any  further  pro- 
ceedings were  bad,  moved  to  quash  the  war- 
rant on  the  ground  that  the  Justice  had  no 
Jurisdiction  to  try  the  case  in  the  first  In- 
stance; but  the  motion  was  overruled.  The 
case  was  then  tried  by  a  Jury,  which  found 
her  guilty,  fixing  the  fine  at  $17,  and  adding 
a  Jail  sentence  of  1  month  and  20  days.  This 
Judgment  was  affirmed  by  the  circuit  court. 
Upon  writ  of  error  to  this  court,  that  Judg- 
ment was  reversed  on  the  ground  that  the 
statute  conferring  concurrent  Jurisdiction  up- 
on Justices  with  that  of  the  county  and  cor- 
poration courts  over  the  offense  of  keeping  a 
house  of  lU  fame  was  repugnant  to  section 
10,  art  1,  Constitution  of  Virginia  (Code 
1904,  p.  ccx),  and  that  the  statute  giving  in 
such  case  the  right  of  appeal  and  trial  by 
Jury  did  not  relieve  the  repugnancy.  It  will 
be  observed  that  the  offense  for  which  this 
woman  was  prosecuted  was  a  public  crime 
punishable  by  fine  and  imprisonment  Cktde, 
13790. 

It  Is  of  Interest  to  note  that  that  case  was 
overruled  in  Brown  v.  Epps,  91  Va.  726,  21 
S.  E.  119,  27  L.  B.  A  676,  where  the  court 
held  that: 

"Section  4106  of  the  (3ode,  giving  to  the  sev- 
eral police  justices  and  justices  of  the  peace 
concurrent  jurisdiction  with  the  coanty  and  cor- 
poration courts  of  certain  criminal  cases,  is  to 
be  construed  in  conjunction  with  sections  4107 
and  4108,  giving  to  the  person  convicted  the 
right  of  appeal  to  the  county  and  corporation 
courts,  and  regulating  bow  said  appeal  shall  be 
tried.  The  appeal  wholly  sets  at  naught  the 
judgment  rendered  against  him,  and  section 
4108  guarantees  to  him  a  fair  trial  by  an  im- 
partial Jury,  before  whom  he  stands  innocent 


until  his  guilt  is  proven.  So  construing  these 
sections,  section  4106  is  not  in  conflict  with 
article  1,  §  10,  of  the  Constitution  of  Virginia. 
Miller  v.  Commonwealth,  88  Va.  618  [14  S.  B. 
161,  342,  979,  15  L.  R.  A.  441],  overruled." 

Still  the  opinion  of  Lewis,  P.,  in  the  Mary 
Miller  Case,  is  of  value  In  connection  with 
the  case  In  judgment  In  this:  That  at  pages 
620,  621,  of  88  Va.,  at  page  162  of  14  S.  E. 
(15  L.  R.  A.  441),  It  gives  an  accurate  state- 
ment of  the  law  with  respect  to  the  class 
of  offenses  for  the  trial  of  which  the  Legis- 
lature may  confer  summary  Jurisdiction  up- 
on subordinate  magistrates.  The  learned 
judge,  after  referring  to  the  oonstitutlonai 
provision,  observes: 

"It  must  be  conceded,  however,  notwithstand- 
ing the  broad  language  of  the  Constitution,  that 
there  are  many  petty  offenses  against  statutes 
or  municipal  ordinances,  such  as  Sabbath  break- 
ing, drunkenness,  vagrancy,  and  a  vast  variety 
of  others,  which  are  triable  without  a  jury,  be- 
cause they  were  so  triable  when  the  Constitu- 
tion was  adopted,  and  the  right  of  trial  by 
jury  which  is  secured  is  the  right  as  it  existed 
at  the  time  the  Constitution  was  adopted.  This 
was  decided  in  the  recent  case  of  Ex  parte 
Marx,  86  Va.  40  [9  S.  E.  475],  and  such  is  the 
settled  law  on  the  subject  Byers  v.  Common- 
wealth, 42  Pa.  89;  Work  v.  State,  2  Ohio  St. 
296  [59  Am.  Dec.  671);  Inwood  v.  State,  42 
Ohio  St.  186;  Trigally  v.  Mayor  of  Memphis. 
6  Cold.  [Tenn.]  382;  State  v.  Glenn,  54  Md. 
572;  Katal  v.  Louisiana,  139  U.  S.  621  [11 
Sup.  Ct.  636,  35  L.  Ed.  288] ;  4  Bl.  Com.  2S): 
1  Step.  Hist  Crim.  Law,  122;  2  Dill.  Mun. 
Corp.  (4th  Ed.)  §  439." 

It  will  be  seen  that  the  cases  relied  on  by 
the  plaintiff  in  error  apply  to  a  more  serious 
class  of  offenses  than  the  one  in  Judgment, 
such  as  affect  the  public  at  large,  and  are 
embraced  in  the  criminal  statutes  of  the 
state,  and  regarded  as  public  crimes  or  mis- 
demeanors. Thus  Jernlgan's  Case,  104  Va. 
850,  52  S.  E.  361,  so  much  relied  on  by  coun- 
sel, was  "an  act  forbidden  by  a  public  stat- 
ute, punishable  by  a  proceeding  in  the  name 
and  for  the  benefit  of  the  state,  and,  if  the 
Judgment  was  not  satisfied,  by  confinement 
in  Jail."  The  prosecution  arose  under  sec- 
tion 2071  of  the  Code,  a  general  statute  to 
prevent  unlawful  fishing  in  private  waters 
east  of  the  Blue  Ridge.  The  violation  of 
the  statute  was  denominated  a  crime,  and 
not  a  mere  tort 

12]  The  contention,  made  on  behalf  of  the 
city  of  Danville,  that  the  course  of  appeal 
from  the  Judgment  of  the  mayor  in  the  in- 
stant case  was  to  the  circuit  court  and  not 
to  the  corporation  court  of  the  city,  under 
section  2956  of  the  Code,  is  founded  on  a 
misapprehension  of  the  statute.  It  Is  only 
"where  the  order  la  made  or  Judgment  ren- 
dered in  a  corporation,  in  a  case  involving 
the  constitutionality  or  validity  of  an  ordi- 
nance or  by-law  of  said  corporation"  that 
the  appeal  lies  to  the  circuit  court  But  that 
is  not  tills  case.  Here  the  Judgment  of  the 
mayor,  from  which  the  appeal  was  sought 
to  be  taken,  was  for  violation  of  the  com- 
pulsory vaccination  ordinance,  and  neither 
the  constitutionality  nor  the  validity  of  that 
ordinance  was  drawn  in  question 
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For  the  foregoing  reasons,  the  order  of  the 
corporation  court,  dismissing  an  appeal  from 
the  Jndgment  of  the  mayor.  Is  affirmed. 

Affirmed. 

(U6  Va.  413) 

NUNNAIXT  V.  STOKES  et  aL 

(Sapreme  Court  of  Appeals  of  Virginia.    Jwie 

11,  1914.) 

1.  Fbauduurt  Contbtanceb  ({  172*)— Stnr 
BT  Gkantoh  to  Set  Abide. 

Where  both  parties  are  legally  callable  to 
contract,  though  one  may  have  mnch  superior 
mental  capacity,  such  arcnmstance  does  not 
remove  the  transaction  from  the  rule  that  a 
grantor  cannot  seek  to  set  aside  his  fraudulent 
conveyance,  unless  some  advantage  has  been 
taken  or  nndue  influence  exerted  by  the  grantee 
to  obtain  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |S  52a-629,  642;  Dec. 
Dig.  i  172.*] 

2.  FRAUDtTLKNT    CONVSTAHOES    (§     172*)— VA- 
LIDITY AS  Between  Pasties— Vacation. 

Where  complainant  was  fraudulently  in- 
duced to  convey  her  life  estate  in  certain  prop- 
erty to  defendant  to  defraud  a  creditor  of  her 
husband's  estate,  she  was  not  entitled  to  a  de- 
cree vacating  the  deed  because  no  liability  ex- 
isted as  to  her. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {§  623-529,  542;  Dec. 
Dig.  f  172.»] 

Appeal  from  Cbrcult  Court,  Lunenburg 
County. 

Action  by  one  Nunnally  against  one  Stokes 
and  others  to  set  aside  a  deed  of  complain- 
ants life  estate  in  land  assigned  to  her  as 
dower.  Judgment  for  defendants,  and  com- 
plainant appeals.    Affirmed. 

Bnford,  Lewis  ft  Peterson,  of  Lewrence- 
vllle,  and  Henry  E.  Lee,  of  Crewe,  for  ap- 
pellant Geo.*B.  Allen,  of  Victoria,  for  ap- 
pellees. 

BUCHANAN,  X  The  object  of  this  suit, 
which  was  brought  by  the  appellant,  was  to 
hare  declared  null  and  void  a  deed  executed 
by  her  conveying  to  the  appellee  Stokes  her 
life  estate  in  a  tract  of  land  which  had  been 
assigned  lier  as  dower  in  her  late  husband's 
estate. 

A  demurrer  to  the  bill  was  sustained,  and  a 
decree  entered  dismissing  It  From  that  de- 
cree this  appeal  was  granted. 

One  of  the  grounds  of  demurrer  assigned 
was  that  the  bill  showed  that  the  deed  sought 
to  be  declared  null  and  void  was  executed  for 
the  purpose  of  avoiding  the  payment  of  a 
debt  which  the  appellant  thought  was  a  valid 
dalm  against  her. 

It  Is  not  controverted  by  her  counsel  that, 
while  creditors  may  set  aside  a  conveyance 
made  to  avoid  the  payment  of  debts  due 
tbem,  the  general  rule  is  that  such  a  convey- 
ance Is  valid  between  the  parties.  The 
gronnds  upon  which  the  appellant  seeks  to 
escape  that  rule  of  law  are  that  when  she 
made  the  conveyance  she  was  not  Indebted  to 
9Tiy  one,  and  that  the  debt  which  the  convey- 
ance was  made  to  avoid  the  payment  of  was 


a  debt  due  from  her  husband's  estate,  and 
not  from  her ;  that  she  was  an  Ignorant  wo- 
man, a  widow  living  at  the  home  of  the  ap- 
pellee Stokes,  who  was  her  brother-in-law; 
that  he  and  appellee  Arvin,  who  afterwards 
became  Interested  In  the  land,  falsely  and 
fraudulently  represented  to  her  that  the  said 
debt  was  her  debt,  and  that  the  only  way  for 
her  to  prevent  her  Interest  In  said  land  from 
being  sold  for  its  payment  was  to  convey  it 
to  Stokes  for  a  nominal  consideration,  none 
of  which  was  paid  or  to  be  paid,  and  that  be 
would  afterwards  reconvey  the  same  to  her; 
that  she  was  ignorant  and  inferior  in  mental 
capacity  to  her  said  brother-in-law;  that  his 
purpose  in  falsely  representing  that  the  debt 
In  question  was  her  debt,  when  be  knew  it 
was  a  debt  due  from  her  husband's  estate, 
and  in  advising  and  persuading  her  to  make 
the  conveyance,  was  to  defraud  her  of  her 
interest  in  the  land  conveyed ;  and  that  she 
never  of  her  own  free  will  undertook  to  avoid 
the  payment  of  any  debt  or  to  perpetrate  a 
fraud  upon  any  one. 

[1]  While  the  bill  charges  that  the  appel- 
lant was  maitaHy  inferior  to  her  grantee, 
Stokes,  it  is  not  alleged,  nor  Is  It  pretended, 
that  she  did  not  have  sufficient  capacity  to 
make  a  valid  contract  It  is  well  settled 
that  where  both  parties  are  legally  capable  of 
making  contracts,  although  one. may  be  much 
superior  in  mental  capacity  to  the  other, 
that  circumstance  does  not  take  the  case  out 
of  the  general  rule,  unless  it  appears  that 
some  advantage  was  taken  or  undue  Influence 
exerted  to  obtain  the  conveyance.  Smith  v. 
Elliott,  1  Pat  ft  H.  S07. 

[2]  There  can  be  no  question,  from  the 
facts  averred  In  the  bill,  that  the  appellant 
was  legally  competent  to  make  the  convey- 
ance, and  that  she  made  it  with  a  fraudulent 
intent 

The  other  grounds  relied  on  to  take  the 
case  out  of  the  general  rule  were  carefully 
considered  in  Harris  v.  Harris,  23  6rat.  (64 
Va.)  737.  In  that  case  the  fraudulent  trans- 
action was  between  father  and  son,  and  the 
father  strongly  advised  the  son  to  enter  into 
the  contract  In  this  case  the  grantor  was 
the  sister-in-law  of  the  grantee,  who  advised 
and  persuaded  her  to  make  the  conveyance. 
In  neither  case  did  the  liability  in  fact  exist, 
to  defeat  the  collection  of  which  the  fraudu- 
lent transaction  was  entered  into.  In  Harris 
V.  Harris,  the  decisions  of  this  court,  includ- 
ing Austin's  Adm'x  v.  Winston's  Ez'r,  1  Hen. 
ft  M.  (11  Va.)  33,  3  Am.  Dec.  583,  so  much  re- 
lied on  by  the  appellant's  counsel,  were  dted 
and  commented  on,  and  the  conclusion  reach- 
ed that  the  facts  averred  in  the  plea  In  that 
case  did  not  take  it  out  of  the  general  rule 
that  a  party,  whether  plaintiff  or  defendant, 
cannot  make  bis  own  fraudulent  conduct  a 
ground  of  defense  or  recovery. 

There  are  decisions  In  other  Jurisdictions 
which  bold  that  where  a  person  of  weak 
mind,  though  competent  to  contract,  la  in- 
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dticed  by  fttlse  representatlo&B  of  liabUlty 
when  none  exists,  he  Is  entitled  to  relief,  al- 
thou^  be  made  the  coBveyance  for  the  pur- 
pose of  avoiding  such  snpposed  liability. 
Prewett  v.  Coopwood,  30  Miss.  369 ;  Beale  ▼. 
Hall,  22  Ga.  431.  See  Bnmp  on  Frandalent 
Ck>nveyance8,  452,  and  cases  cited ;  Bouton  v. 
Beers,  78  Conn.  414,  62  AtL  619,  3  Ann.  Gas. 
941,  and  cases  cited  in  note.  But  these  de- 
cisions seem  to  be  against  the  wel^t  of  au- 
thority—certainly contrary  to  the  principles 
announced  In  our  dedslons.  Bee  1  Minor  on 
Real  Prop.  |  1170,  and  cases  dted  in  note. 
The  grounds  upon  which  these  decisions  are 
based  are  so  fully  stated  In  our  cases  that  it 
is  needless  to  repeat  them. 

It  Is  suflScient  to  say,  as  was  said  by  Judge 
Allen  in  Owen  y.  Sharp,  12  Leigh  (39  Va.) 
427,  that  with  every  disposition  to  deprive  t^e 
fraudulent  grantee  of  the  fruits  of  his  in- 
iquity as  charged  in  the  bill,  "it  seems  to  me 
that  the  repeated  decisions  of  this  court,  the 
principles  which  regulate  courts  of  equity, 
and  considerations  of  public  policy  preclude 
us  from  giving  relief  In  this  case." 

The  decree  complained  of  most  therefore 
be  affirmed. 

Afllrmed. 

m«  Va.  342) 

CARDOZO  V.  MIDDMJ  ATLANTIC  IMMI- 
GRATION CO.,  Inc. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
11,  1914.) 

1.  Bbokkbs  (J  85*)— Actions  fob  Coumib- 

EIONS— EVIDENCK. 

In  a  broker's  action  for  commissions  on  a 
sale  of  land,  it  was  error  to  admit  evidence  tbat, 
several  months  alter  defendant  listed  the  prop- 
erty for  sale,  under  a  contract  with  the  broiler 
setting  forth  the  terms  npon  which  he  was  will- 
in^r  to  sell  and  fixing  plaintiff's  compensation,  a 
third  party,  not  a  party  nor  privy  to  the  con- 
tract sued  on,  authorized  the  broker's  vice  pres- 
ident to  sell  the  land  for  $10,900  and  have  all 
over  that  amount  as  commissions. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {{  lOft-115;   Dec.  Dig.  {  85.»], 

2.  Bbokers  ($86*)— Actions  tob  Oomiis- 

BTOns— EVIDBNCK. 

In  a  broker's  action  for  commissions  on  a 
sale  of  land  under  an  alleged  verbal  agreement 
by  which  the  broker  was  to  have  anything  over 
a  specified  price  as  commissions,  where  it  ap- 
peared that  the  broker  in  its  own  name,  as  agent 
for  defendant,  contracted  to  sell  the  land  to  C, 
it  was  error  to  exclude  defendant's  testimony 
that  he  understood  that  the  broker  was  baying 
the  property  and  expected  to  sell  it  to  C. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  §3  lQft-115 ;   Dec  Dig.  |  85.*] 

3.  Bboeebs    (g  85*)— AonoNs  fo»  Cohuis- 
SiONS— Evidence. 

In  a  broker's  action  for  commissions  on  a 
sale  of  land  under  an  alleged  agreement  author- 
izing the  broker  to  sell  for  $10,500  net  to  de- 
fendant, and  to  have  all  in  excess  of  that  price 
as  commissions,  where  defendant  contended  tbat 
he  understood  that  the  brokers  were  buying  the 
property  and  intending  to  resell  it,  and  it  ap- 
peared tbat  the  broker  contracted  with  C.  for  a 
sale  of  the  property,  a  witness,  who  had  testi- 
fied concerning  a  conversation  with  the  broker's 
officers,  tending  to  'show  that  the  broker   then 


considered  that  defendant  was  to  receive  $10,- 
600  net  before  it  was  entitled  to  any  compensa- 
tion for  making  the  alleged  sale,  shonld  have 
been  permitted  to  testify  that  in  such  conversa- 
tion, referring  to  the  enforcement  of  the  con- 
tract with  C.,  the  broker's  officer  stated  that  it, 
and  not  defendant,  would  have  to  enforce  the 
contract. 

[B^.    Note.— For    other    cases,    see    Brokers, 
Cent.  Dig.  {§  106-115 ;    Dec.  Dig.  {  85.*] 

4.  Bbokebs   (§  88*)— AcnoNB  fob  Commis- 
sions—Instbtjctions. 

In  a  broker's  action  for  commissions,  it  ap- 
peared that  defendant  listed  the  property  in- 
volved with  the  broker  by  a  contract,  fixing  the 
price  and  limiting  the  broker's  compensation  in 
case  of  a  sale  to  10  per  cent,  of  the  purchase 
money,  and  that  the  only  modification  of  such 
contract  was  contained  in  a  letter  written  by 
defendant  on  July  1st,  agreeing  tbat  the  broker 
might  sell  for  $10,500  net  to  him  if  the  author- 
ity was  exercised  within  10  dajs,  that  on  June 
30th  the  broker  contracted,  as  agent  for  defend- 
ant, to  sell  the  land  to  C.  for  $13,000,  receiving 
C.'s  check  for  $5,000  as  part  payment ;  that  on 
July  11th  the  broker  delivered  this  check  to  de- 
fendant, taking  a  receipt  therefor  stating  that 
the  check  was  to  be  forwarded  for  collection  at- 
tached to  a  deed  and  deed  of  trust;  that  as  soon 
as  the  bank  reported  the  payment  thereof,  de- 
fendant was  to  pay  the  broker  $1(000  on  ac- 
count of  its  part  of  the  profit ;  and  that  the  bal- 
ance of  the  broker's  profit,  amounting  to  $1,500, 
included  in  the  deferred  payment  notes,  was  to 
be  paid  when  such  notes  were  paid,  but  that  de- 
fendant was  not  to  be  personally  responsible 
should  the  notes  remain  unpaid.  Defendant 
claimed  tbat  up  to  that  time  he  had  not  been 
told  that  the  broker  had  made  the  contract  with 
C.  Held,  that  It  was  error  to  give  an  instruc- 
tion adopting  the  theory  that  defendant,  by  re- 
ceiving such  check,  ratified  the  contract  of  sale 
to  C.  by  plaintiff,  which  the  evidence  tended  to 
show  defendant  had  never  seen  or  been  advised 
as  to  its  terms  and  conditions. 

[Ed.    Note.— For   other    cases,    see    Brokers, 
Cent.  Dig.  i$  121,  128-130 ;   Dec.  Dig.  $  88.*] 
6.  Tbiai.  (S  191*)— iNSTBuoTiQijTfl  — Assump- 
tion OF  Pacts. 

In  such  action  it  was  error  to  charge  that 
it  was  defendant's  duty  to  make  C.  perform  the 
contract,  instead  of  leaving  the  jury  free  to  de- 
termine from  all  the  facts  and  circumstances 
what  the  contract  betweei<  plaintiff  and  defend- 
ant was. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  420-431,  435;   Dec  Dig.  {  191.*] 

6.  Bbokeks   (S  88*)— Actions  fob  Commis- 
sions—Instructions. 

In  such  action,  it  was  error  to  refuse  an 
instruction  that  the  issue  was  whether  defend- 
ant, after  entering  into  a  valid  and  enforceable 
contract  with  C,  failed  to  perform  it,  because 
whereof  the  sale  was  not  consummated,  that  the 
burden  of  proving  this  was  on  plaintiff,  and 
that,  although  the  jury  might  believe  that  such 
a  contract  was  made  between  defendant  and  C, 
they  must  find  for  defendant  unless  they  fur- 
ther believed  tbat  defendant  miled  in  some  ma- 
terial point  to  perform  such  contract 

[EM.    Note.— For    other    cases,    see    Brokers, 
Cent- Dig.  Si  121,  123-130;   Dec.  Dig.  {  88.*] 

7.  Bbokebs   (g  88*)— AonOHS  roB  Commis- 
sions—Instkuctions. 

In  such  action,  it  was  error  to  refuse  aa 
instruction  that  the  general  rule  that  a  broker 
is  entitled  to  his  commissions  when  be  has  pro- 
duced a  purchaser,  ready,  able,  and  willing  to 
purchase  upon  the  terms  and  at  the  price  au- 
thorized, and  who  has  entered  into  a  valid  and 
enforceable  contract,  did  not  prevail  where  there 
was  a  special  agreement  between  the  broker  and 
the  principal  as  to  the  payment  of  commissions; 
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that  if  defendant  wrote  such  letter  of  July  1st, 
and  on  July  lltb  accepted  for  collection  the 
cfaeck  for  $5,000,  and  gave  plaintiff  a  receipt 
therefor  containing  the  proviaion  stated,  such 
letter  of  July  let  fixed  the  amount  of  compensd- 
tion  which  the  brolcer  waa  to  get^  and  that  of 
July  lltb  the  manner  and  conditions  in  which 
and  upon  which  it  would  be  paid ;  that  togeth- 
er they  constituted  the  only  contract  upon 
irhich  the  broker  could  claim  compensation; 
and  that,  unless  it  was  through  defendant's  fault 
that  the  check  was  not  collected  and  the  defei^ 
red  payment  notes  paid,  they  must  find  for  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Brokert,  Cent 
Dig.  U  121,  123-130;   Dec  Dig.  S  88.*] 

&  Tbiai,  (1 181*)— iNBTBrronoira  — Aamntp- 

nOIf  OF  FACTS. 

In  such  action,  it  was  error  to  charge  that 
If  C.  was  financially  able  to  comply  with  the 
contract,  and  refused  to  do  so,  and  if  defend- 
ant's title  was  good,  defendant  coald  have 
bronght  suit  against  C.  and  recovered  the  agreed 
price,  and  that  unless  the  broker  agreed  to  the 
abandonment  of  the  contract  by  defendant,  the 
jury  should  find  for  plaintiff,  since  it  not  only 
ruled  as  a  matter  of  law  that  it  was  defend- 
ant's duty  to  sue,  but  as  a  matter  of  fact  that 
the  suit  would  have  been  successful,  whereas 
the  Jury  should  have  been  left  free  to  determine 
from  all  the  evidence  whether  or  not  defendant 
was  under  any  obligation  to  plaintiff  to  sue  C, 
who  resided  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  420-131,  436;   Dec  Dig.  {  191.*] 

9.  Bbokeks    (I  88*)— Acnows  fob  Coions- 

8I0N8— iNSTBDCnONS. 

In  a  broker's  action  for  commissions,  it  waa 
error  for  the  court,  in  charging  as  to  the  own- 
er's duty  to  compel  performance  of  a  contract 
negotiated  by  the  broker,  to  charge  that  the 
broker  coald  not  have  sued  the  purchaser  to 
compel  performance,  since  an  agent,  having  an 
interest  in  the  contract  such  as  his  commissions, 
can  sue  to  compel  performance. 

[£d.    Note.— For    other    cases,    see    Brokers, 
Cent  Dig.  {{  121,  123-130;  Dec.  Dig.  {  88.*] 

10.  Bbokebs  (S  36*)— Duties  ot  Bbokkb  To- 
WABD8  Pbikcipal— Good  Faith. 

A  broker  or  agent,  undertaking  to  procure 
a  purchaser  of  proP|erty,  must  act  in  good  faith 
and  place  his  principal  in  full  possession  of  the 
facts  bearing  upon  his  personal  interest  and 
relations  to  the  subject  and  towards  the  pro- 
si>ective  purchaser,  and  if  he  fails  to  do  so,  his 
transactions  are  voidable,  and  may  be  repudiat-' 
ed  by  the  principal  even  though  the  principal 
is  not  injured  by  his  ignorance  of  the  facts. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent  Dig.  |{  29,  30;  Dec.  Dig.  $  36.*] 

11.  Bbokxbs  ({  65*)— Actions  tob  Coimis- 

SI0N8 — iNBTBUCnONB. 

In  a  broker's  action  for  commissions,  it  was 
error  to  refuse  an  instruction  that,  if  the  bro- 
ker bad  contracted  with  defendant,  whereby  it 
was  to  receive  a  commission  of  10  per  cent,  and 
while  such  contract  was  in  existence  it  secured 
a  pnrcbaaer  for  $1S,000,  and  thereupon  notified 
defendant  that  it  had  a  purchaser,  and  asked 
if  he  would  take  $8,500.  and  upon  his  refusal 
asked  if  be  would  take  $10,500  net  and  if,  in 
ignorance  that  the  purchaser  had  already  agreed 
to  pay  $13,000.  defendant  agreed  to  take  such 
anm,  and  thereby  the  broker  increased  its  com- 
pensation from  $1,300  to  $2,500,  the  broker 
had  not  dealt  fairly  with  defendant,  and  could 
not  recover  where  there  was  evidence  of  the 
facts  hypothesized,  and  that  one  of  the  broker's 
officers  led  defendant  to  believe  that  the  broker 
was  getting  only  $11,000  for  the  property,  and 
that  defendant  would  not  have  agreed  to  sell  for 


$10,600  net  had  he  known  that  the  purchaser 
had  agreed  to  pay  $13,000. 

[Ed.  Note.— For  other  cases,  see  Brokers,' 
Cent  Dig.  tf  48-60;   Dec.  Dig.  f  65.*] 

Error  to  Law  and  Equity  Court  of  City  of 
Richmond. 

Action  by  tbe  Middle  Atlantic  Immigration 
Company,  Incorporated,  against  B.  Pollard 
Cardozo.  Judgment  for  plalntiflT,  and  de- 
fendant brings  error.  Reversed  land  re- 
manded. 

Haw  ft  Haw,  of  Richmond,  for  plaiutUI  in 
error.  Meredith  &  Cocke  and  Gregory  & 
Boulware,  all  of  Riclunond,  for  defendant  in 
error. 

CARDWELL,  J.  Tbe  Judgment  to  wbich 
this  writ  of  error  was  awarded  is  in  favor 
of  the  defendant  in  error  against  the  plain- 
tiff in  error  for  commissions  on  a  sale  of  a 
certain  tract  of  land  situated  in  Powhatan 
and  Cumberland  counties,  Icnown  as  tbe 
"Cocke"  or  "Oakland"  bract  to  one  M.  P. 
Casto,  a  citizen  and  resident  of  tbe  state  of 
Kansas. 

Defendant  in  error  (plaintitT  below)  Is  a 
Virginia  corporation  engaged  in  tbe  sale  of 
real  estate,  and  in  its  declaration  in  tbis  ac- 
tion, wblcb  is  in  assumpsit,  bases  its  right  of 
recovery  of  the  plaintiff  in  error  (defendant 
below)  of  the  sum  of  $2,500,  with  interest 
upon  an  agreement  alleged  to  have  been 
made  between  tbe  plaintifr  and  defendant 
on  or  before  the  30th  day  of  June,  1910, 
whereby  the  defendant  agreed  that  if  tbe 
plaintiff  would  sell  said  property,  he  would 
pay  the  plaintiff  as  a  commission  all  tbat  it 
could  get  therefor  over  and  above  tbe  sum  of 
$10,500 ;  and  the  plaintiff  avers  tbat  It  did, 
on  the  30tb  day  of  June,  1910,  sell  tbe  proper- 
ty to  said  Casto  for  $13,000 ;  tbat  Casto  was 
ready,  able,  and  willing  to  complete  tbe  pur- 
chase, and  on  said  June  30,  1910,  entered  into 
a  valid,  binding,  and  enforceable,  written  con- 
tract with  tbe  defendant  to  take  tbe  proper- 
ty at  tbe  price  named,  which  gave  tbe  plain- 
tiff a  commission  of  $2,500,  etc.,  but  tbat 
tbrougb  tbe  fault  of  tbe  defendant  tbe  sale 
was  not  completed  and  the  purcbase  money 
paid  by  Casto. 

The  material  facts  of  tbe  case  appearing 
from  tbe  evidence,  viewed  as  upon  a  demur- 
rer tbereto,  may  be  summarized  as  follows: 
On  tbe  8th  day  of  February,  1910,  tbe  defend- 
ant was  tbe  owner  of  the  tract  of  land  In 
question,  containing  about  1,790  acres,  and 
received  that  day,  througb  the  mall,  a  letter 
from  the  plaintiff  inclosing  a  form  used  by 
the  plaintiff  for  listing  lands,  placed  with  it 
for  sale,  and  the  same  day  it  was  received 
defendant," bavin g  filled  in  the  blanks  in  the 
form  and  erased  and  corrected  certain  pro- 
visions contained  therein,  signed'  and  mailed 
It  to  tbe  plaintiff,  witb  a  letter  In  whlcb  be 
said: 

"If  yon  can  sell  same  promptly  and  as  per 
tenns  of  contract  would  shade  the  price  some 
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from  $10.00  per  acre,  u  I  am  anzioos  to  make 
a  quick  sale. 

This  was  the  onl^  contract  written  or  oral 
between  the  parties  relative  to  the  sale  of 
this  land  up  to  the  day  plaintlS  claims  to 
have  sold  the  land,  and,  as  defendant  con- 
tends, the  only  contract  ever  made  by  him 
with  the  plaintiff,  by  which  contract  the 
price  of  the  land  was  fixed  at  $17,000,  and 
upon  which  plaintiff,  if  a  sale  was  made,  was 
to  receive  as  Its  compensation  10  per  cent, 
$1,790;  and  this  contract  was  never  changed 
or  modified. 

The  defendant  became  the  purchaser  of 
this  tract  of  land  by  reason  of  his  attention 
being  drawn  to  It  by  a  Mr.  Garrett,  who  was 
operating  a  sawmill  on  the  land  under  a  con- 
tract by  which  he  (Garrett)  had  bought  the 
standing  timber  prior  to  defendant's  atten- 
tion being  called  to  the  land,  and  was  Induc- 
ed by  Garrett  to  purchase  the  land  in  order 
to  give  him  (Garrett)  longer  time  to  cut  and 
remove  the  timber.  When  defendant  ac- 
quired title  to  the  land  he  agreed  to  extend 
Garrett's  time  within  which  to  cut  and  re- 
more  the  timber,  and  also  said  to  Garrett 
that  If  he  could  find  a  purchaser  of  the  land 
at  a  certain  price,  defendant  would  sell  and 
divide  with  him  all  of  the  purchase  money 
realized  over  the  certain  sum  named. 

At  the  trial  of  this  case,  upon  the  plea  of 
the  general  issue,  plaintiff  attempted  to  ex- 
plain some  of  its  acts  with  respect  to  the  al- 
leged sale  to  Casto  by  proof  that  in  1910 
and  before  June  30th  of  that  year  Garrett 
authorized  it  to  sell  said  land  for  $10,500  net 
to  the  defendant;  but  there  appears  no  evi- 
dence In  the  record  to  show  that  the  defend- 
ant ever  heard  of  this  alleged  conversation, 
and  both  the  defendant  and  Garrett  repudiat- 
ed the  contract  sought  to  be  set  up  by  rea- 
son of  the  alleged  conversation  between  the 
latter  and  Brown,  an  ofllcer  of  the  plaintiff 
corporation,  except  that  Garrett  admits  that 
in  January  or  February,  1910,  he  told  Brown 
that  Cardozo,  the  defendant,  for  a  quick  sale, 
would  accept  $10,500.  In  June  Brown  was  in 
Richmond,  and  there  met  Casto,  whom 
Brown  took  to  see  the  land.  He  showed  Cas- 
to the  land  on  the  29th  of  June,  1910,  and 
during  that  day  Casto  stated  that  he  would 
take  the  property  at  the  price  it  was  offered, 
$13,000.  Brown,  being  up  in  Cumberland 
that  evening,  phoned  Frayser,  president  of 
the  plaintiff  corporation,  at  Richmond,  that 
he  could  get  $10,500  for  the  property,  and  to 
find  out  if  defendant  would  sell  at  that  price. 
Frayser  asked  Brown  what  they  were  get- 
ting, and  Brown  replied: 

"It  Is  not  the  queetion  what  we  are  eettlng; 
the  question  la  whether  you  can  get  &ir.  Car- 
dozo to  confirm  what  Mr.  Garrett  told  me." 

That  night  (June  29th)  between  8  and  9 
o'clock,  Frayser  phoned  defendant  to  know  if 
he  would  take  $7,500,  the  amount  that  he 
(Frayser)  understood  Brown  as  naming,  say- 
ing that  he  thought  that  was  the  amount 


which  Brown  had  said  that  Garrett  had  au- 
thorized, and  the  defendant  refused  to  con- 
sider the  offer.  Thereupon  Frayser  called  up 
Brown  and  told  him  defendant  had  refused 
$7,500,  to  which  Brown  replied  that  he 
(Frayser)  was  mistaken;  that  what  he  bad 
phoned  was  to  "ask  Cardozo  [defendant] 
whether  be  would  take  $10,500  net"  Fray- 
ser, failing  to  get  defendant  to  the  phone 
again  that  night,  went  the  next  morning 
(June  30th)  to  see  the  defendant,  and  told 
him  of  the  mistake  he  had  made  in  the 
amount  net  defendant  was  asked  to  accept 
for  his  land.  At  this  interview  defendant 
told  Frayser  that  he  would  sell,  on  stated 
terms,  the  land  for  $10,500  net  to  him,  but 
certain  deferred  payment  notes  secured  on 
the  land  would  have  to  be  taken  care  of  by 
the  purchaser,  and  two  years'  time  was  to  be 
allowed  for  cutting  and  removing  timber. 
Frayser,  after  that  interview,  at  once  wrote 
Brown,  authorizing  him  to  close  the  transac- 
tion, saying  in  the  letter,  "we  must  get  our 
commissions  out  of  first  payment"  not  that 
they  must  get  "all  over  and  above  $10,500  out 
of  the  first  payment,"  as  claimed  in  plaln- 
tlfTs  declaration,  but  its  "commissions," 
plainly  referring  to  the  10  per  cent  commis- 
sion agreed  on  in  the  "listing  contract"  of 
February  8,  1910,  which  contained  this  im- 
portant provision: 

"If  an  imperfect  title  prevents  the  consumma- 
tion of  a  sale.  I  agree  to  pay  expense  of  show- 
ing property." 

Frayser  also  wrote  Brown  In  same  letter: 
"Close  the  deal  as  soon  as  possible  and  come 
back  with  parties  to  Richmond  to  finish  up" 

— but  Instead  of  doing  this  Brown  signed  for 
the  defendant  a  contract  of  sale  to  C!asto,  and 
the  latter  left  the  state  that  night  or  next 
morning.    The  next  day,  July  1,  1910,  Fray- 
ser carried  a  short  draft  of  a  contract  down 
to  defendant,  which  contained,  as  he  claimed, 
the  terms  agreed  on  the  day  before,  except 
that  it   omitted   to  say   that  the  purchaser 
would  have  to  take  care  of  the  two  deferred 
payment  notes  of  $1,800  each;    but,   upon 
reading  this  typewritten  agreement  tendered 
by  Frayser,  defendant  said  he  was  not  satis- 
fied with  it,  and  promised  Frayser  to  write 
him  a  letter  stating  on  what  terms  he  could 
sell  the  land,  which  he  did  that  day.    In  this 
letter,  which  defendant  claims  was  the  only 
change  or  modification  of  the  terms  of  the 
contract  listing  the  property  with  the  plain- 
tiff as  altered  and  signed  by  defendant  Feb- 
ruary 8,  1910,  he  gave  plaintiff  authority  to 
sell  the  tract  of  land  in  question  as  contain- 
ing 1,800  acres,  more  or  less,  "for  the  sum  of 
$10,500  net  to  me,"  reserving  rights  to  cat 
and  remove  timber  therefrom  for  two  years. 
and  stating  how  the  purchase  money  was  to 
be  paid  and  how  secured,  the  letter  conclud- 
ing: 

"And  it  is  distinctly  understood  that  the  above 
anthority  to  sell  is  only  extended  for  a  period 
of  ten  days,  unless  extended  by  me.  if  the 
deal  is  not  closed  by  that  time^  or  reasonable 
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cash  iHiTment  made  on  same  to  bind  it,  this 
authority  to  sell  shall  expire  on  July  10,  1910, 
without  any  further  notice." 

Plaintiff  admits  tbat  It  made  no  effort 
whatever  to  sell  this  property  under  tbe 
listing  contract"  of  February  8,  1910,  and 
certainly  not  prior  to  July  2,  1910,  was  de- 
fendant Informed  that  the  plaintiff  had  clos- 
ed a  written  contract  for  the  sale  of  It  to 
Casto  on  June  30,  1910,  for  the  sum  of  $13,- 
000,  of  which  $S,000  was  paid  by  check  to 
the  plaintiff's  order,  and  the  balance  to  be 
secured  and  paid  as  stated  In  that  contract, 
which  contract  was  signed  by  Casto,  and  tbe 
plaintiff,  styling  itself  agent  for  Cardoso,  the 
defendant  In  this  contract  It  was  provided 
tliat  the  defendant  was  to  convey  to  Oasto 
the  property  with  good  and  sufficient  war- 
ranty deed,  and  furnish  abstract  of  title  and 
plat  The  plaintiff  claims  that  the  contract 
was  made  and  its  "commissions"  earned  by 
reason  of  Brown,  its  vice  president,  being 
told  by  Garrett  in  March  or  April,  1910,  that 
if  he  could  get  $10,500  net  for  the  property 
he  could  make  a  sale,  and  to  which  Brown 
replied,  "This  means  it  don't  make  any  dif- 
ference what  we  get  in  the  way  of  commls- 
donsr  Garrett  replied,  "No,"  and  Brown 
promised  to  get  active  about  the  matter. 

On  July  11,  1010,  plaintiff  brought  to  Rich- 
mond the  check  signed  by  Casto  for  $5,000, 
payable  to  the  plaintiff  at  Medicine  Lodge 
Bank,  Kan.,  which  plaintiff  Indorsed  and  de- 
fendant received  conditionally,  as  the  receipt 
therefor  shows,  that  is,  tbat  the  check  was 
to  be  forwarded  by  the  defendant — 

"with  deed  and  deed  of  trust,  through  bank  for 
collection.  It  being  understood  that  as  soon 
as  bank  reports  the  payment  of  said  check  I  am 
to  pay  yon  fplaintifT]  the  sum  of  ($1,000)  one 
thousand  dollars,  less  the  proportionate  cost  of 
collection,  on  account  of  the  profit  on  the  sale 
of  said  land.  It  is  further  understood  that  the 
balance  of  your  profit,  amounting  to  fifteen  hun- 
dred dollars  ($1.500.00)  and  which  is  included 
in  the  deferred  payment  notes,  is  to  be  paid  you 
by  me  when  the  said  notes  are  paid  by  the 
purchaser  in  equal  installments  of  $750.00  each. 
*  *  ♦  However,  it  is  understood  that  I  am 
in  no  way  personally  responsilkle  should  said 
notes  or  eitlier  of  them  remain  unpaid." 

It  is  readily  to  be  seen  from  this  receipt 
for  said  check  that  any  contract  or  under- 
standing on  the  part  of  the  defendant  to  pay 
to  the  plaintiff  the  compensation  therein 
named  was  conditional  on  the  check  and  the 
notes  for  the  deferred  payments  being  paid 
by  Casto,  whereby  defendant  would  realize 
$10,500  net  for  the  property.  Had  defend- 
ant known  when  he  wrote  his  letter  to  the 
phiintiff  on  July  1,  1910,  that  the  plaintiff 
had,  on  June  29,  1910,  received  an  offer  from 
Casto  of  $13,000  for  his  property,  and  that 
Casto  bad  signed  a  contract  to  purchase  it 
at  that  price  on  June  30,  1910,  doubtless  de- 
fendant might  have  brought  out  more  clearly 
than  he  did  that  he  did  not  undertake  and 
promlge  to 'pay  the  plaintiff  a  compensation 
amounting  to  $2,500  whether  the  deed  spoken 
of  in  his  letter  went  through  and  the  pur- 


chase money  for  tbe  property  was  paid  or 
not 

On  July  13,  1910,  defendant  through  his 
home  bank  forwarded  to  a  bank  at  Medicine 
Lodge,  Kan.,  the  check  given  by  Casto,  and 
along  with  it  a  deed  signed  and  properly  ex- 
ecuted by  the  defendant  to  Casto,  and  also 
a  trust  deed  and  notes  for  Casto  to  sign  and 
execute,  securing  to  defendant  the  purchase 
money  for  the  land  other  than  the  cash  pay- 
ment The  bank  to  which  these  papers  were 
sent  was  instructed  by  defendant  to  deliver 
the  deed  of  conveyance  to  Casto  upon  his 
making  and  executing  the  notes  and  trust 
deed  and  paying  the  check,  which  papers 
were  sent  on  at  the  Instance  of  tbe  plaintiff 
to  await  Casto's  compliance  with  tbe  terms 
upon  wliich  the  defendant  had  agreed  to  sell 
Ills  property  communicated  to  the  plaintiff 
by  his  letter  of  July  1,  1910.  An  abstract  of 
title,  which  defendant  had  made  when  he 
purchased  the  property,  was  tendered  by  him 
to  Frayser,  president  of  plaintiff  corporation, 
and  an  attorney  selected  by  Frayser  ran  the 
title  down  from  the  time  of  the  defendant's 
purchase,  making  an  abstract  of  it,  which 
the  plaintiff  sent  to  Casto,  and  later  Casto 
communicated  with  the  plaintiff,  setting  up 
a  number  of  objections  to  the  form  of  the  ab- 
stract, but  no  detailed  objections  to  the  title 
— at  least  none  communicated  to  defendant 
according  to  his  statement  A  lengthy  corre- 
spondence followed  between  Casto's  attorney 
in  Kansas  and  tbe  plaintiff  and  Its  attorney 
here^  who  had  run  the  abstract  of  title  sent 
to  Casto  down  to  Its  final  date,  but  the  check 
of  Casto  remained  unpaid.  On  September 
2,  1910,  defendant  wrote  his  bank  at  Rich- 
mond that  up  to  that  morning  he  had  not  re- 
ceived any  notice  of  any  detailed  objection  to 
the  title  from  the  attorney  of  the  plaintiff. 
In  which  letter  defendant  explained  why  and 
under  what  conditions  he  sent  Casto  the  ab- 
stract of  title  or  had  anything  to  do  with  it, 
concluding  his  letter  as  follows: 

"The  entire  transaction  looks  queer  to  me, 
and  I  want  the  check  either  paid,  certified  or 
protested  as  stated  above,  and  unless  check  is 
paid    have   all   papers   returned    immediately." 

Prior  to  this,  and  by  letter  dated  August 
23,  1910,  defendant  wrote  plaintiff,  claiming 
that  it  was  really  tbe  purchaser  of  the  prop- 
erty in  question,  and  gave  it  until  August 
31st,  to  comply  with  the  terms  upon  which 
the  defendant  had  agreed  to  sell,  to  which 
the  letter  the  plaintiff  made  no  reply  either 
orally  or  in  writing.  Pursuant  to  its  instruc- 
tions, the  bank  at  Richmond  wrote  its  corre- 
spondent bank  in  Kansas  that  after  payment 
of  the  check  was  refused  to  protest  it  and  re- 
turn all  papers,  and  as  a  result  the  Kansas 
bank  sent  back  the  check  and  the  other 
papers. 

According  to  defendant's  contention,  he 
had  never  read  the  contract  made  between 
Casto  and  the  plaUitiff,  claiming  to  act  as 
his  (defendant's)  agent,  until  the  above-men- 
tioned papers,  including  the  check,  were  re* 
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tnrned  to  him  on  September  12,  1910,  among 
wblcb  be  fonnd  Casto'a  copy  of  the  contract, 
and  he  at  once  notified  plaintiff  by  letter  of 
this,  and  that  he  looked  to  it  (plalntUT)  to 
complete  the  purchase  on  its  own  acconnt, 
giving  It  a  limited  time  within  which  to  do 
so.  To  this  letter  plaintiff  made  no  reply, 
bnt  later  Institnted  this  suit,  claiming  that 
the  defendant  was  indebted  to  it  In  the  sum 
of  $2,500,  as  Its  commissions  for  making  the 
sale  to  Casto,  that  being  the  difference  be- 
tween $10,500  which  defendant  had  fixed  as 
the  lowest  price  to  him  net,  and  $13,000,  at 
which  price  It  (plaintiff)  claimed  to  have 
"fonnd  a  purchaser  who  was  ready,  able,  and 
willing  to  take  the  property." 

In  the  course  of  the  trial  nnmerons  ex- 
ceptions were  tak«i  to  the  rulings  of  the 
court,  which  are  made  the  grounds  of  the 
assignments  of  error  which  this  court  is  call- 
ed upon  to  consider. 

[1]  The  first  Is  to  the  action  of  the  trial 
court  permitting  Brown,  the  vice  president 
and  a  stockholder  of  the  plaintiff  corporation, 
to  relate,  as  a  witness  for  the  plaintiff  and 
over  the  objection  of  the  defendant,  a  conver- 
sation which  witness  claimed  took  place  be- 
tween him  and  Garrett,  who  is  above  re- 
ferred to,  and  who  was  neither  party  nor 
privy  to  the  contract  sued  on.  This  conver- 
sation upon  which  Brown  claims  to  have 
acted  in  making  the  contract  of  sale  with 
Casto  was  not  in  the  presence  of  the  defend- 
ant, nor  is  there  any  proof  in  the  record  that 
he  ever  heard  of  it  until  Brown  related  it  on 
the  witness  stand.  Brown  himself  admitted 
that  this  conversation  with  Garrett  was  nev- 
er, to  his  knowledge,  repeated  to  the  defend- 
ant prior  to  the  sale  to  Casto.  The  state- 
ment of  the  witness  Brown  was  that  Gar- 
rett authorized  him  to  sell  defendant's  land 
at  $10,500,  and  plaintiff  to  have  all  over  that 
amount.  This  was  several  months  after  the 
defendant  had  listed  the  property  for  sale 
under  a  written  contract  with  the  plaintiff 
which  set  forth  the  terms  upon  which  de- 
fendant was  willing  to  sell,  and  fixed  plain- 
tiff's compensation  In  case  it  made  a  sale. 
The  testimony  given  by  Brown  as  to  the  con- 
versation he  had  with  Garrett  was  purely 
hearsay,  bearing  upon  a  very  material  and 
vital  issue  In  the  case,  and  clearly  it  was 
error  to  permit  the  statement  to  go  to  the 
Jnry. 

We  do  not  attach  any  Importance  to  the 
mllng  of  the  court  relied  on  in  defendant's 
second  assignment  of  error,  and  will  there- 
fore not  consider  it  further. 

1 2]  The  third  assignment  of  error  relates 
to  the  court's  refusal  to  allow  the  defendant, 
while  testifying  In  the  case,  to  answer  cer- 
tain questions  propounded  to  him  by  tils 
counsel.  While  testifying  as  to  the  transac- 
tion upon  which  this  suit  was  brought,  de- 
fendant stated: 

"I  have  always  understood,  and  tber  under- 
stood, I  think,  that  they  were  baying  the  prop- 
erty, and  that  they  expected  to  sell  to  Mr. 
Casto." 


Bnt  the  court  mled  the  statement  out, 
wherenpon  the  defendant  was  asked: 

"Mr.  Cardozo,  did  yonr  conversation  and  oth- 
er dealings  with  those  people  cause  you  to  be- 
lieve, or  did  they  leave  you  nnder  the  iinprea- 
sion,  tliat  they  were  parchasinx  the  land  from 
you?" 


which  question  the  witness  would  have 
made  answer  in  the  afilrmatlve,  but  the  court 
ruled  the  question  out,  and  the  defendant  ex- 
cepted. 

The  contract  sued  on  was  not  In  writing, 
whereby  the  parties  would  have  been  held  to 
have  agreed  to  what  the  plain  and  unambigu- 
ous language  of  the  contract  stated,  or  what 
was  necessarily  to  be  implied,  but  an  alleged 
verbal  contract  not  clearly  stated,  and  the 
vital  question  at  Issue  between  the  parties, 
was  whether  or  not  their  minds  had  met  and 
concurred  in  all  of  the  essential  elements  of 
the  contract  (Belmont  v.  McAllister  [Va.]  81 
S.  E.  81,  and  authorities  cited) ;  and,  although 
the  plaintiff  was  claiming  that  the  defend- 
ant had  ratified  this  contract,  he  had  the 
right  to  have  his  statement  go  to  the  Jury  as 
to  what  was  his  understanding  of  the  con- 
tract relied  on  l>y  the  plaintiff,  and  it  was 
therefore  error  to  deny  him  this  right 

[3]  Alfred  B.  Percy,  a  lawyer,  who  was  con- 
nected with  the  conduct  of  a  proposed  suit 
against  the  said  Casto,  growing  out  of  a 
transaction  similar  to  the  one  out  of  whi(4i 
this  suit  arose,  and  involving  the  same  ques- 
tions, was  testifying  for  the  defendant  as  to 
a  conversation  he  had  with  the  plalntiCTs 
officers  as  to  the  acts  and  doings  in  the  case 
that  witness  was  Interested  In,  and  also  with 
respect  to  the  transaction  between  the  plain- 
tiff and  defendant  in  this  suit,  and  had 
shown  that  they  were  conferring  and  dis- 
cussing as  to  suing  for  the  enforcement  of 
their  contract — that  Is,  whether  the  landown- 
er or  the  plaintiff  corporation,  claiming  to 
have  acted  as  the  agent  of  the  owner,  should 
sue,  and  that  the  conversation  had  reached 
the  point  involved  In  this  suit,  whereupon  the 
witness  was  asked,  "was  It  said  in  that  inter- 
view that  they  [plaintiff]  had  to  enforce  the 
Cardozo  contract,  and  not  Cardozo?"  to  which 
question  the  plaintiff  objected,  and  the  court 
sustained  the  objection.  The  answer  that 
the  witness  would  have  made  to  the  question 
was:  "They  said  they  had  to  enforce  the 
Cardozo  contract  and  not  Cardoza"  The 
trend  of  the  witness  Percy's  testimony  not 
excluded  was  to  show  that  the  plaintiff,  be- 
fore this  suit  was  brought,  considered  that 
defendant  was  to  receive  $10,500  net  to  him 
before  It  (plaintiff)  was  entitled  to  any  com- 
pensation for  making  the  alleged  sale  of  the 
property  to  Casto,  and  Its  officers,  therefore, 
admitted  that  it  was  plaintiff's  duty  to  en- 
force the  contract  of  sale,  and  not  that  of  the 
defendant,  saying  that  this  contract  was  dif- 
ferent from  that  made  by  Percy's  client,  Ar- 
dan,  with  Casto  for  the  sale  of  property  ad- 
joining this  property  of  defendant  (Cardozo), 
which  contract  Ardan  signed  personally,  with 
full  knowledge  of  the  entire  transaction,  and 
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this  court  Is  unable  to  see  any  reason  for  re- 
faslsg  to  allow  the  witness  to  testify  as  to 
all  of  the  conversation  he  had  with  plalntlfTs 
ofBcers  with  respect  to  which  he  had  partial- 
ly testified  without  objection.  This  evidence 
that  the  witness  would  have  given  had  plain- 
tiffs objection  thereto  been  overmled  would 
have  strongly  tended  to  prove  an  acknowledg- 
ment on  the  part  of  the  plaintiff,  voluntarily 
made,  that  defendant -owed  It  nothing  on  ac- 
count of  Its  alleged .  transaction  with  Casto, 
nntU  he  (defendant)  realized  $10,500  net  for 
Ms  property. 

The  fifth  assignment  of  error  In  the  peti- 
tion for  this  writ  of  error  is  too  vagne  to 
require  consideration. 

[4-7]  The  sixth  assignment  of  error  relates 
to  the  giving  and  refusal  of  Instructions  to 
the  Jury.  Ten  Instructions  were  given  for 
the  plaintiff,  and  one  by  the  court  of  its 
own  motion ;  and  all  instructions,  13  in  num- 
ber, asked  by  the  defendant,  were  refused. 
We  cannot  undertalie  to  review  these  Instruc- 
tions In  detail — In  fact  this  Is  not  necessary. 
It  Is  to  be  borne  In  mind  that  the  defendant 
never  signed  any  contract  with  Casto,  and, 
further,  that  the  contract  which  was  signed 
by  Casto  and  by  the  plaintiff,  styling  itself 
agent  for  the  defendant,  as  appears  on  its 
face  and  admitted  by  Brown  who  drew  and 
signed  the  contract  for  the  plaintiff,  was  not 
in  accordance  with  plaintiff's  only  authority 
to  sell  defendant's  property,  which  was  by 
virtue  of  the  "listing  contract"  of  February 
9, 1910,  and  did  not  have  a  word  in  it  about 
commissions  or  compensation  to  plaintiff; 
so  that,  upon  this  state  of  undisputed  facts, 
the  whole  question  as  to  the  contract  between 
the  plaintiff  and  the  alleged  purchaser  rested 
on  whether  or  not  defendant  had  ratified 
that  contract  The  learned  Judge  below  took 
the  view,  as  appears  from  a  written  memo- 
randum filed  by  him  and  made  a  part  of  the 
record,  "that  there  was  a  contract  signed  by 
the  parties,"  and,  generally  stated,  the  is- 
sue was  "whether  the  agent  was  authorized 
to  make  the  sale  upon  the  terms  as  made, 
which  had  been  ratified  or  accepted  by  the 
defendant  upon  a  prior  unconditional  agree- 
ment to  pay  the  commission,"  and  the  In- 
stmctions  to  the  Jury  proceeded  upon  that 
theory. 

There  was  no  prior  agreement  between 
plaintiff  and  defendant  except  the  "listing 
contract,"  which  fixed  the  price  to  be  obtain- 
ed for  defendant's  property,  and  Umited  the 
plaintiff's  compensation  in  case  it  made  a 
Bale  to  10  per  cent,  of  the  purchase  money; 
and  the  only  modification  of  the  terms  of 
that  contract  is  to  be  found  in  the  letter  of 
the  defendant  to  the  plaintiff  bearing  date 
July  1,  1910,  by  which  the  defendant  only 
agi«ed  that  plaintiff  might  sell  his  property 
upon  condition  that  the  sale  would  net  to 
blm  $10,500  and  the  purchase  money  paid 
to  accordance  with  terms  stated  In  the  let- 
ter; and  this  anthority  to  plaintiff  to  sell 
was  limited  to  10  days  from  the  date  of  the 


letter.  True  plaintiff  brought  to  defendant 
on  July  11,  1910,  a  check  for  $5,000,  signed 
by  Casto  and  made  payable  to  the  plaintiff  as 
a  cash  payment  on  the  property  of  the  de- 
fendant, which  plaintiff  Indorsed,  and  which 
the  defendant  received,  but  the  receipt  there- 
for stated  the  conditions  on  which  the  check 
was  received,  viz.,  that  the  check  would  be 
attached  and  forwarded  by  defendant — 
"with  deed  and  deed  of  trust  through  bank  tor 
collection.  It  being  understood  that  as  soon 
as.  bank  reports  the  payment  of  said  check  I 
am  to  pay  you  the  sum  of  ($1,000.00)  one 
thousand  doUacs,  less  the  proportionate  cost 
of  collection,  on  account  of  your  part  of  the 
profit  in  the  sale  of  said  land.  It  is  further 
understood  that  the  balance  of  your  profit 
amounting  to  fifteen  hundred  dollars  ($1,500.00), 
and  which  is  included  in  the  deferred  payment 
notes,  is  to  be  paid  you  by  me  when  the  said 
notes  are  paid  by  the  purchaser  in  equal  install- 
ments of  $750.00  each,  one  when  the  first  note 
is  paid.  •  •  •  However,  it  is  understood 
that  I  am  in  no  way  personally  responsible 
should  said  notes  or  either  of  them  remain  un- 
paid.   »    »    •" 

It  will  be  observed  that  the  defendant  ob- 
ligates himself  in  this  letter  to  pay  plain- 
tiff compensation  for  making  sale  of  his  prop- 
erty only  on  condition  that  the  check  and 
deferred  payment  notes  referred  to  were  not 
allowed  to  remain  unpaid.  In  this  connec- 
tion it  is  also  to  be  borne  in  mind  that,  ac- 
cording to'  defendant's  contention,  he  had 
not  up  to  that  time  been  Informed  titat  plain- 
tiff had  on  the  30th  of  June,  10  days  prior, 
signed  a  contract  as  bis  agent,  agreeing  to 
sell  the  property  to  Casto  for  $13,000,  and 
that  plaintiff  admits  that  he  knew  nothing 
of  this  contract  when  it  obtained  from  him 
the  letter  of  July  1,  1910.  The  instructions 
given  for  the  plaintiff  were  well  calculated  to 
mislead  the  Jury  to  constme  this  receipt  for 
the  check  as  a  ratification  of  the  contract 
of  sale  to  Casto,  entered  into  by  the  plain- 
tiff, styling  itself  as  agent  for  the  defendant 
"in  evei7  particular,"  although  the  evidence 
tended  to  prove  that  the  defendant  had  then 
never  seen  that  contract,  or  been  advised  as 
to  its  terms  and  conditions.  The  instructions 
were  not  only  misleading  and  erroneous  In 
that  respect,  but  in  effect  they  told  the  Jury 
that  it  was  as  well  the  defendant's  duty  to 
make  Casto  perform  his  part  of  that  contract 
as  it  was  his  duty  to  perform  it,  instead  of 
leaving  the  Jury  free  to  determine,  from  all 
the  facts  and  circumstances  which  the  evi- 
dence tended  to  prove,  what  was  the  con- 
tract, if  any,  between  plaintiff  and  defendant 
upon  which  the  plaintiff  was  seeking  a  re- 
covery in  this  action  of  a  commission  or  com- 
pensation for  making  the  alleged  sale  of  de- 
fendant's property  to  Casto. 

It  was  not  only  error  to  so  instruct  the 
Jury,  but  the  court  erred  in  refusing  instruc- 
tions 1  and  8,  asked  by  the  defendant,  hav- 
ing In  view  that  the  Jury  be  directed  to  con- 
sider his  theory  as  to  what  was  In  fact  the 
contract  between  him  and  the  plaintiff  upon 
which  the  latter  could  alone  recover  In  this 
action.    These  instructions  are  as  follows : 
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"Na  1.  The  court  instructs  tbe  jury  that  the 
Issue  made  by  the  pleadings  in  this  case  is  that 
the  'defendant,  after  he  had  entered  into  a  valid 
and  enforceable  contract  witli  one  M.  F.  Casto, 
failed  to  perform  ids  part  of  said  contract,  and 
l>ecause  thereof  the  said  sale  was  not  consum- 
mated';  and  the  court  further  instructs  the 
jury  that  the  burden  of  proving  the  same  rests 
upon  the  plaintiff,  and  that  although  they  may 
believe  that  such  a  contract  was  made  between 
the  defendant  and  M.  F.  Casto,  yet  they  must 
find  for  the  defendant  unless  they  further  be- 
lieve from  tbe  evidence  that  tbe  defendant  (Car- 
dozo)  failed  in  some  material  point  to  perform 
and  carry  out  his  part  of  the  contract." 

"No.  3.  The  court  instructs  the  jury  that,  as 
a  general  proposition  of  law,  a  broker  is  enti- 
tled to  his  commissions  when  he  has  produced 
a  purchaser  who  is  ready,  able,  and  willing  to 
purchase  the  property  of  his  principal  upon  the 
terms  and  at  the  price  authorized,  and  who 
has  entered  into  a  valid  and  enforceable  con- 
tract with  the  principal,  but  this  rule  does  not 
Prevail  where  there  was  a  special  agreement 
etween  the  broker  and  his  principal  as  to  pay- 
ment of  his  commissions;  and,  if  the  jury  be- 
lieve that  Cardozo  wrote  a  letter  on  July  1, 
1910,  to  the  plaintiff,  whereby  he  authorized  the 
plaintiff  to  sell  his  farm  for  $10,500  net  to  him, 
and  that  at  a  later  date,  to  wit,  on  July  11, 
1910,  he  accepted  from  the  plaintiff  for  collec- 
tion the  check  of  the  proposed  purchaser  for 
$6,000,  and  gave  to  the  plaintiff  receipt  there- 
for, wherein  he  provided  that  he  would  send 
the  check  through  bank  for  cuUection,  and  that 
when  said  check  was  paid,  he  would  pay  to  the 
plaintiff  $1,000,  less  the  plaintiff's  part  of  any 
expenses  of  collection,  and  that  when  the  de- 
ferred payments  were  paid  he  would  out  of  the 
collections  therefor  pay  the  plaintiff  the  re- 
mainder of  its  compensation,  and  that  he  fur- 
ther provided  therein  that  he  would  not  be  re- 
sponsible for  the  collection  of  the  notes  to  be 
given  for  the  deferred  payments,  then  the  jury 
are  instructed  that  the  letter  of  July  1,  1910, 
fixed  the  amount  of  compensation,  which  the 
plaintiff  was  to  get,  and  that  the  letter  of  July 
11th  fixed  the  manner  and  conditions  in  which 
and  upon  which  the  same  would  be  paid,  and 
that  the  said  two  letters  constitute  the  only 
contract  upon  which  the  plaintiff  can  daim 
any  compensation  in  this  case,  and  that,  unless 
the  jury  believe  that  it  was  through  the  fault 
of  the  defendant  that  the  check  was  not  collect- 
ed and  the  deferred  payment  notes  were  not 
paid,  they  must  find  tor  the  defendant." 

[I,  I]  The  ninth  Instruction  given  for  the 
plaintiff  told  tbe  Jury  that  if  Casto  was  finan- 
cially able  to  comply  with  his  said  contract 
and  refused  to  do  so,  and  defendant's  title  to 
the  property  he  agreed  to  buy  was  good,  then 
the  defendant  could  have  brought  suit 
against  Casto  and  recovered  the  amount  that 
he  had  agreed  to  pay  for  the  property  under 
his  contract  with  the  defendant;  that  the 
plaintiff  in  this  suit  could  not  have  sustain- 
ed a  suit  against  Casto  to  compel  him  to  com- 
ply with  his  contract  of  purchase,  and  unless 
the  jury  believed  from  the  evidence  that  the 
plaintiff  agreed  to  the  defendant's  abandon- 
ing said  contract,  they  might  find  for  the 
plaintiff. 

Clarke  on  Contracts,  at  pp.  736  and  737, 
states  the  law  to  be,  "Where  he  [an  agent] 
has  an  interest  in  a  contract  sncfa  as  his 
commissions,  he  can  sue" — that  is,  he,  the 
agent,  can  maintain  a  suit  against  the  vendee 
to  compel  him  to  comply  with  his  contract  of 
purchase. 


Instruction  9  was  also  erroneous  ta  that 
it  ruled  that  as  a  matter  of  law,  not  only 
was  it  defendant's  duty  to  have  brought  suit 
against  Casto.  but  that  as  a  matter  of  fact 
such  a  suit  would  have  l>een  successful, 
whereas  the  Jury  should  have  been  left  free 
to  determine  for  themselves,  from  all  the  evi- 
dence in  the  case,  whether  or  not  the  defend- 
ant was  under  an  obligation  to  the  plaintiff 
to  endeavor  by  suit  in. a  foreign  jurisdiction 
to  compel  Casto  to  comply  with  his  contract 
of  June  30,  1910. 

The  court  below.  In  instructing  the  Jury 
for  the  plaintiff  and  In  refusing  tbe  instruc- 
tions asked  by  the  defendant,  plainly  took 
the  view  of  tbe  case  upon  the  facts  that  tbe 
evidence  tended  to  prove  that,  by  reason  of 
the  defendant  liaving  in  Ills  letter  of  July  1, 
1910,  agreed  to  take  for  his  property  $10,500 
net  to  him,  and  received  Casto's  check  for 
$5,000,  conditionally,  and  on  the  date  re- 
ceived sent  tbe  cbecli  through  a  l>ank  at 
Richmond  to  a  bank  in  Kansas  for  collec- 
tion, and  along  with  the  check  a  deed  to  be 
delivered  to  Casto  when  tbe  check  was  paid, 
and  certain  "papers,"  also  sent  with  tbe 
check,  were  duly  executed  by  Casto,  the  de- 
fendant thereby  ratified  "In  every  respect" 
the  contract  of  sale  to  Casto  made  for  tbe 
defendant  without  his  authority  or  knowl- 
edge, and  that  by  so  ratifying  said  contract 
tbe  defendant  became  as  much  bound  to  pur- 
sue Casto  In  a  foreign  jurisdiction  to  com- 
pel him  to  comply  with  bis  contract  as  if  he, 
the  defendant,  had  himself  signed  tills  con- 
tract, and  was  therefore  fully  advised  as  to 
its  provisions  and  as  to  what  obligations  to 
the  plaintiff  with  respect  to  pursuing  Casto  be 
was  thereby  assuming. 

In  this  view  of  the  case  we  cannot  concur. 
True  defendant  received  Casto's  check,  which 
be  tried  to  collect,  and  also  executed  a  deed 
to  Casto  for  the  property,  to  be  delivered 
when  the  check  was  paid  and  Casto  bad  exe- 
cuted a  trust  deed  on  tbe  property  to  secure 
the  deferred  payments  of  tbe  purchase  mon- 
ey, but  this  course  of  the  defendant  was  not 
Inconsistent  with  the  contention,  made  by 
blm  before  and  at  tbe  trial  of  this  case,  that 
he  looked  to  the  plaintiff,  and  bot  to  Casto, 
for  the  payment  of  $10,600  net  to  him  for  his 
property.  Any  other  view  of  the  facts  which 
the  evidence  in  the  case  tended  to  prove 
would  put  the  defendant  In  tbe  anomalous 
position  of  agreeing  to  pay  plaintiff  the  sum 
of  $2,500  for  making  a  sale  of  his  property 
to  Casto  although  defendant  never  realized 
a  dollar  from  the  transaction,  and  notwith- 
standing the  failure  of  the  plaintiff  to  per- 
form its  duty  to  inform  him  of  all  the  ma- 
terial circumstances  connected  with  the 
transaction  upon  which  plaintiff  would  base 
Its  claim  to  the  $2,600. 

The  authorities  relied  on  as  sustaining  the 
rulings  of  the  trial  court  in  giving  and  re- 
fusing instructions  to  the  jury  are,  in  tbe 
main,  cases  where  the  agent  procured  a  pur- 
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chaser  ready,  willing,  and  able  to  comply 
with  the  terms  of  the  sale,  and  the  purchaser 
and  the  vendor,  or  some  one  by  his  authority, 
had  signed  the  contract  of  sale  with  fnll 
knowledge  of  all  the  material  facts  connect- 
ed with  the  transaction,  which  is  not  the 
case  here. 

[10]  A.  broker  or  agent  who  undertakes  to 
procure  a  purchaser  of  property  placed  with 
blm  for  sale  Is  required  to  act  In  good  faith 
In  presenting  to  his  principal  a  purchaser. 
It  is  the  duty  of  the  agent  to  place  his  prin- 
cipal In  full  possession  of  the  facts  bearing 
upon  his  personal  Interest  and  relations  to 
the  subject  and  toward  the  prospective  pur- 
chaser. Tt  is  not  enough  for  the  broker  or 
agent  to  say  that  he  thought  his  principal 
was  advised  as  to  all  the  facts,  nor  Is  It  suf- 
ficient If  he  be  able  to  point  out  circum- 
stances from  which  an  inference  might  be 
drawn  that  the  principal  knew  or  bad  means 
of  knowledge.  It  may  be  true  that  the  prin- 
cipal has  suffered  no  Injury  by  reason  of  his 
Ignorance  of  the  facts,  but  the  law  makes  no 
such  Inquiry.  In  order  to  remove  tempta- 
tion from  the  path  of  agents,  as  far  as  can 
be  done.  It  stamps,  from  motives  of  public 
policy,  all  such  dealings  with  the  seal  of  Its 
condemnation.  Loyalty  to  his  trust  Is  the 
most  important  duty  which  the  agent  owes  to 
his  principal.  Reliance  upon  his  Integrity, 
fidelity,  and  ability  Is  the  main  considera- 
tion in  the  selection  of  agents,  and  so  careful 
Is  the  law  in  guarding  this  fiduciary  relation 
that  It  will  not  allow  an  agent  to  act  for 
himself  and  his  principal,  nor  to  act  for 
two  principals  on  the  opposite  side  In  the 
same  transaction.  All  such  transactions  are 
voidable,  and  may  be  repudiated  by  the  prin- 
cipal, without  showing  that  he  was  Injured. 
In  such  cases  the  amount  of  consideration, 
the  absence  of  undue  advantage,  and  other 
like  features  are  wholly  immaterial.  Noth- 
ing will  defeat  the  principal's  right  of  rem- 
edy except  his  own  confirmation,  after  full 
knowledge  of  all  the  facts.  Beury  v.  Davis, 
111  Va.  581,  69  S.  E.  1050,  and  authorities 
cited;  Francis  v.  Cline,  96  Va.  201,  81  S. 
E.  10. 

[11]  In  the  case  at  bar  it  is  admitted  that 
Brown,  vice  president,  and  Frayser,  presi- 
dent, of  plaintUI  corporation,  when  the  letter 
from  defendant  of  July  1,  1910,  was  written 
and  mailed,  agreeing  to  reduce  his  price  for 
his  property  and  take  therefor  $10,500,  "net 
to  me."  withheld  from  blm  the  fact  that 
the  plaintiff  had  already  signed  for  him 
a  contract  to  sell  the  property  to  Casto 
for  $13,000,  and  it  is  not  positively  denied 
that  Frayser  led  defendant  to  believe  that 
plalnticr  was  getting  only  about  $11,000  for 
the  property.  As  stated,  defendant  wrote  to 
the  bank  at  Blchmond,  which  liad  forwarded 
Caste's  check  and  "other  papers"  to  the  bank 
In  Kansas,  that  the  entire  transaction  looked 
queer   to  him,  and  Instructed  the  bank  at 


Richmond  that  unless  the  check  was  paid  or 
certified,  he  wished  all  the  papers  to  be  re- 
turned. Defendant  also  testified  that  he 
would  have  made  a  deed  to  Casto  or  anybody 
that  plaintiff  might  have  brought  forward, 
able  to  make  the  cash  payment,  because  he 
had  agreed  verbally  on  June  30th,  and  in 
writing  on  July  1, 1910,  to  accept  $10,500  for 
his  property  net  to  him,  but  says  emphati- 
cally that  if  he  had  known  on  July  Ist  that 
plaintiff  was  getting  $13,000  for  the  property, 
and  had  In  fact  agreed  In  writing  on  the  day 
before  to  a  sale  of  It  to  Casto  at  that  price, 
he  would  not  have  had  anything  to  do  with 
the  transaction. 

With  this  evidence  In  the  case  it  was  error 
to  refuse  defendant's  instruction  No.  6,  which 
is  as  follows: 

"The  court  instructs  the  jury  that  it  is  the 
duty  of  the  broker  or  real  estate  agent  to  deal 
fairly  with  his  principal,  and,  if  in  this  case 
the  jury  believe  from  the  evidence  that  the 
plaintiff  corporation  had  a  contract  with  the 
defendant  whereby  it  would  receive  10  per  cent 
commission  upon  a  sale  of  the  farm  Mlonging 
to  the  defendant,  and  that  while  said  contract 
was  in  existence  the  plaintiff  secured  a  purchas- 
er for  the  farm  of  the  defendant  for  $13,000, 
and  that  thereupon  it  notified  the  defendant 
that  it  had  a  purchaser  for  said  farm,  and  ask- 
ed if  the  defendant  would  take  $3,500  therefor, 
and,  upon  the  refusal  to  take  said  price,  asked 
bun  if  he  would  take  $10,500  net  therefor,  and 
that,  in  ignorance  that  tite  proposed  purchaser 
had  already  agreed  to  pay  $13,000  for  said 
farm,  the  defendant  agreed  to  take  $10,500  net, 
and  that  thereby  the  plaintiff  Increased  its  com- 
pensation above  that  to  which  it  would  have 
been  entitled  under  its  original  contract  from 
$1300  to  $2,600,  then  the  jury  are  instructed 
that  the  plaintiff  has  not  dealt  fairly  with  the 
defendant,  and  that  he  has  not  dealt  with  him 
as  an  agent  should  deal  with  his  principal,  and 
that  it  cannot  recover  anything  in  this  suit,  and 
they  must  find  for  the  defendant." 

There  are  a  number  of  other  questions  rais- 
ed In  the  petition  for  this  writ  of  error,  and 
which  have  been  elaborately  and  ably  argued 
by  counsel,  but  they  are  questions  that  may 
or  may  not  arise  on  another  trial  of  the  case, 
and  we,  therefore,  consider  it  unnecessary 
to  consider  them  in  this  opinion. 

For  the  reasons  stated,  the  Judgment  of  the 
court  below  complained  of  is  reversed,  the 
verdict  of  the  jury  set  aside,  and  the  cause 
remanded  for  a  new  trial  not  in  conflict  with 
the  views  expressed  in  this  opinion. 

*"™'™  (IM  Va.  490) 

RICHARDSON  CONST.  CO.  ▼.  WHITINa 
LUMBER  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
11,  1914.) 

L  Set-Off  and  CotTNTEBCLAiu  (|  28»)— Sub- 
ject-Matteb  —  Dahaoks  fob  Bkkach  of 
Venoob's  Contbact. 

In  an  action  for  balance  due  for  lumber 
furnished,  defendant  could  set  off  a  claim  for 
the  difference  between  the  contract  price  and 
the  market  price  of  a  bill  of  lumber  which 
plaintiff  failed  to  deliver,  since  such  amount 
was  susceptible  of  certain  and  definite  ascer- 
tainment not  resting  upon   mere  opinion,  but 
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npon  eziciing  fticti  fandahing  a  baalB  for  cal- 
cnlation. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  |{  47,  48;  Dec.  Dig.  | 

iS.  SAiJsa  (I  418*)— Remxdies  ot  Pdbohaskb— 
Action  it>B  Bbeaoh  of  CoNTsa.oT  —  Dah- 

AOES. 

Where  a  vendor  falls  or  refnses  to  deliver 
personal  property,  the  measure  of  damages  is 
usually  the  difference  between  the  contract 
price  and  the  market  price,  at  the  time  and 
place,  with  interest. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  1174^1201 ;   Dec  Dig.  |  4ia»l 

S.  Sales  (|  418*)— REiuniEa  or  Purchasebt— 

Damages.  - 

Where  a  vendor  faUs  to  deliver  personal 
property  pursuant  to  his  contract,  the  vendee 
may,  for  his  own  protection,  buy  the  goods  in 
the  open  market  and  charge  the  difference  in 
price  to  the  vendor's  account,  for  which  indebi- 
tatus assumpsit  will  lie. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  It  1174-1201;   Dec.  Dig.  |  418.*] 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  the  Whiting  Lumber  Company 
against  the  Richardson  Construction  Com- 
pany. Judgment  for  plaintUI,  and  defend- 
ant brings  error.    Reversed. 

Jeffries,  Wolcott,  Woloott  &  Lanbford,  of 
Norfolk,  for  plaintiff  in  error.  R.  Randolph 
Hicks,  of  Norfolk,  for  defendant  In  error. 

HARRISON,  J.  This  suit  was  brought  by 
the  Whiting  Lumber  Company  to  recover  of 
the  defendant  construction  company  $695.71, 
alleged  to  be  the  balance  due  npon  certain 
bills  of  lumber  actually  delivered  by  the 
plaintiff  to  the  defendant  The  defendant 
died  a  special  plea  of  set-off  for  tbe  sum  of 
$686.45  against  tbe  plaintifT's  demand,  as- 
serting in  the  plea  that  one  of  the  bills  of 
lumber  that  the  plaintiff  had  agreed  to  sell 
to  It  at  a  stipulated  price  was  not  delivered, 
and  that  by  reason  thereof  the  defendant 
was  compelled  to  go  upon  the  market  and 
purchase  other  lumber .  of  tbe  same  kind, 
the  market  price  being  higher  than  the  con- 
tract price;  the  difference,  plus  the  actual 
expenses  Incurred  in  so  doing,  aggregating 
tbe  amount  claimed  as  an  offBet 

After  permitting  this  plea  to  be  filed,  the 
court,  upon  motion  of  the  plaintiff,  struck 
it  out,  upon  tbe  ground  that  it  set  up  a  claim 
to  unliquidated  damages  that  could  not  be 
set  off  against  the  plnintilTs  demand.  The 
plea  being  stricken  out,  the  whole  matter 
was  submitted  to  the  court,  the  evidence  of- 
fered in  support  of  the  offset  was  rejected, 
and  Judgment  given  for  $524.71  in  favor  of 
the  plaintiff. 

[1]  Tbe  sole  Question  presented  la  whether 
tbe  defendant  can  set  off  against  tbe  balance 
due  the  plaintiff  for  lumber  furnished  its 
claim  for  the  difference  between  tbe  contract 
price  and  tbe  market  price  of  a  bill  of  lum- 
ber which  the  plaintiff  failed  to  delirtt  to 
the  defendant 

(2,  3]  When  a  vendor  falls  or  refuses  to  de- 


liver personal  property,  the  meastire  of  dam- 
age is  usually  the  difference  between  the 
contract  price  and  the  market  price  at  the 
time  and  place,  with  interest,  and  tbe  ven- 
dee, for  his  own  protection,  has  tbe  right, 
under  such  circumstances,  to  bny  tbe  goods 
in  the  open  market  and  charge  the  difference 
in  price  to  the  vendor's  account  Perry  Tie 
Co.  V.  Reynolds,  100  Va.  264,  40  S.  B.  019; 
Coal  &  Ice  Co.  v.  Preas,  102  Va.  820,  47  S. 
B.  823;  Long  Pole  Ca  t.  Lime  Co,  108  Va. 
497,  62  S.  E.  349. 

The  amocmt  that  tbe  vendee  is  entitled  to 
recover  under  tbe  circumstances  mentioned 
is  as  susceptible  of  certain  and  definite  ascer- 
tainment and  proof  as  is  the  price  agreed  up- 
on between  the  parties.  It  does  not  rest  up- 
on mere  opinion,  but  upon  existing  facts  tliat 
furnish  a  basis  for  calculation  and  computa- 
tion. The  law  Implies  a  promise  on  the 
part  of  the  vendor  to  repay  the  money  which 
the  vendee  has  been  compelled  to  pay  for 
him,  and  In  such  case  indebitatus  assumpsit 
will  lie. 

As  to  what  may  be  recovered  under  Indebi- 
tatus assumpsit  Prof.  Burks,  at  page  129  of 
his  work  on  Pleading  and  Practice,  says: 

"In  general,  when  the  plaintiff  shows  that  he, 
either  by  compulsion  of  law,  or  to  relieve  him- 
self from  liability,  or  to  save  himself  from  dam- 
age, has  paid  mopey  which  the  defendant  ought 
to  have  paid,  the  count  for  money  paid  will  be 
supported;  and,  when  money  has  been  paid 
for  the  use  of  the  defendant  ttie  request  neces- 
sary to  sustain  a  recovery  may  be  Mther  ex- 
press or  implied,  and  the  request,  as  well  as 
the  promise,  will  be  implied  when  the  consid- 
eration consists  in  the  plain tilF's  having  been 
compelled  to  do  that  to  which  the  defendant 
was  legallv  compellable,  or  where  the  defend- 
ant has  adopted  and  enjoyed  the  benefit  of  the 
consideration." 

We  are  of  opinion  that  the  claim  asserted 
by  the  defendant  In  its  plea,  whether  tech- 
nically liquidated  or  not,  was  so  far  suscep- 
tible of  definite  proof  as  to  be  set  off  against 
the  plaintiff's  demand. 

As  said  in  Quarry  Co.  v.  Scott,  105  Va. 
160,  62  S.  E.  836,  116  Am.  St  Rep.  864,  8 
Ann.  Cas.  736: 

"Set-oCts  are  to  be  encouraged;  they  lessen 
the  amount  of  litigation  by  preventing  circuity 
of  action." 

In  the  case  dted,  quoting  from  Waterman 
on  Set-Off,  it  Is  further  said: 

"It  is  not  necessary,  in  order  to  constitute  a 
valid  set-off,  that  a  price  should  be  agreed  up- 
on for  an  article  sold  and  delivered.  There- 
fore a  demand  for  the  value  of  corn  delivered 
may  be  set  off,  though  the  price  of  the  corn 
had  not  been  agreed  on.  The  fact  that  the 
price  had  not  been  agreed  on  did  not  make  it 
a  case  of  unliquidated  damages,  within  the 
sense  in  which  these  terms  have  been  used  in 
expounding  the  English  statutes.  The  defend- 
ants' demand  was  for  money,  the  value  of  the 
com.  For  its  recovery  indebitatus  assumpsit 
could  be  maintained,  and  this  furnisbea  a  test 
in  favor  of  its  allowance  as  a  set-ofiF." 

In  34  Cyc.  p.  694,  It  Is  said: 

"Other  cases  hold  that,  although  anliqnidated 
damages  to  be  ascertained  by  the  discretion  of 
a  jury  cannot  be  set  off,  unliquidated  damages, 
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to  be  BBsessed  upon  pecnnteiy  demands,  as  for 
goods  sold  and  delivered,  work  and  labor  done, 
and  in  all  eaaea  where  debt  or  indebitatus  as- 
sumpsit would  lie,  may  be  set  off,  as  the  law 
prescribes  a  definite  rule  by  which  the  amount 
of  such  money  demand  shall  be  ascertained, 
which  can  be  shown  by  the  testimony  of  wit- 
nesses acquainted  with  the  market,  and  deter- 
mined by  computing  the  difference  between 
the  contract  price  and  market  value." 

The  statute  is  to  be  liberally  oonstmed  In 
furtherance  of  its  obvious  policy,  which  Is  to 
prevent  a  multiplicity  of  suits,  and,  as  far 
as  conveniently  can  be  done,  to  effectuate  in 
one  action  complete  justice  between  the  par- 
ties.    Allen  V.  Hart,  18  Grat  722. 

In  conclusion,  we  are  of  opinion  that  the 
defendant  clearly  had  the  right  to  prove  the 
claim  asserted  in  hla  plea,  and  to  offset  the 
same  against  the  demand  of  the  plaintiff. 
As  said  in  Qoarry  Co.  v.  Scott,  snpra,  there 
Is  no  reason  or  propriety  in  driving  these 
parties  to  cross-actions,  and  to  compel  the 
claims  to  be  settled  in  two  suits,  when  full 
and  equal  Justice  can  be  awarded  to  each  In 
one  suit. 

The  Judgment  complained  of  must  be  re- 
versed, and  the  case  remanded  for  farther 
proceedings  not  in  conflict  with  the  views 
herein  expressed. 

Beversed. 

(US  Va.  3U) 

CHAPIK  et  aL  v.  liAEBL 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 

11,  1914.) 

McmOIFAL  COBPOBATIONS  (|  687*) — Stbkktb— 
ABARDONlintNT— OBSTEUCTIONS— RiOHT        TO 

CoiTPEL  Removal. 

Where  purchasers  of  lots,  designated  on  a 
plat  showing  a  division  of  a  tract  into  lots  and 
streets,  used  the  land  covered  by  the  streets 
dedicated  to  the  public,  but  never  accepted,  and 
built  structures  thereon,  the  street,  as  between 
the  purchasers,  was  abandoned  by  them,  and 
neither  could  maintain  a  suit  against  the  other 
for  the  removal  of  obstructions  placed  on  the 
street  for  the  most  part  after  it  had  been 
dosed. 

(Bid.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i&  1502-150Q;  Dec. 
Dig.  i  697.»J 

Appeal  from  Circalt  Court,  Londoun 
Connty. 

Solt  by  E.  E.  Lake  against  J.  B.  Throck- 
morton, Chapin  and  wife,  and  others.  From 
a  decree  for  complainant,  certain  of  the  de- 
fendants appeal.  Reversed,  and  decree  en- 
tered dismissing  the  bill. 

B.  EL  Garrett,  of  Leesbnrg,  for  appellants. 
Cecil  Connor  and  Richard  H.  Tebbs,  both  of 
Leesbnrg,  for  appellee. 

BUCHANAN,  J.  This  suit  was  instituted 
In  the  name  of  the  appellee,  E.  E.  liake,  and 
two  other  persons,  for  the  purpose  of  com- 
pelling the  appellants  and  J.  B.  Throckmor- 
ton to  remove  obstructions  placed  or  main- 
tained by  them  on  certain  streets  laid  out  or 
platted  on  a  parcel  of  land  adjoining  Blue- 
mont.   In    Loudoun    county,    and    to    enjoin 


the  defendants  to  the  suit  from  obstructing 
the  said  street 

During  the  progress  of  the  suit,  upon  mo- 
tion of  Simpson  and  Iden,  two  of  the  per- 
sons named  as  complainants,  the  bill  was 
dismissed  as  to  them.  Throckmorton  did  not 
appeal  from  the  decree  rendered  in  the  cause 
granting  the  relief  prayed  for,  so  that  the 
only  parties  to  the  controversy  here  are  the 
appellants,  Chapin  and  wife,  and  the  appel- 
lee, E.  E.  Lake. 

The  appellants  assign  four  grounds  of  er- 
ror, but,  in  the  view  we  take  of  the  case,  it 
Is  only  necessary  to  consider  that  one  of 
them  which  goes  to  the  merits  of  the  case. 

It  appears  that  In  the  year  1900  the  South- 
em  Railway  Company,  desiring  to  extend 
its  road  from  Round  Hill  to  Bluemont,  ac- 
quired a  parcel  of  land  owned  by  infants  in 
the  suit  of  Turner  v.  Turner,  etc.,  for  termi- 
nal purposes  adjacent  to  the  town  of  Blue- 
mont. In  that  cause,  in  addition  to  the  land 
sold  and  conveyed  to  the  Southern  Railway 
Company,  another  portion  of  the  Stephenson 
farm  from  which  the  railroad  parcel  was 
taken  was  laid  off  into  lots  and  streets  by 
direction  of  the  guardian  of  the  infant  own- 
ers, and  a  plat  thereof  made,  which  was  re- 
corded In  the  county  court  of  that  county. 
By  direction  of,  or  conflrmatlon  by,  the  court 
in  that  cause,  lota  were  sold  and  conveyed  as 
laid  down  on  the  plat  Some  of  the  lota 
so  sold  are  now  owned  by  the  appellant  Mrs. 
Chapin,  and  others  by  the  appellee.  Lake, 
and  are  situated  upon  or  near  streets  desig- 
nated on  the  said  plat  as  Virginia  avenue. 
Gibbons  street,  and  Carr  street.  It  further 
appears  that,  while  the  streets  on  the  platted 
land  were  dedicated  to  the  public,  the  land 
lies  in  the  county  and  not  In  an  incorporated 
town.  The  dedication  has  never  been  ac- 
cepted by  the  county  authorities.  The  por- 
tion of  the  streets  mentioned  In  this  case  as 
obstructed  have  never  in  fact  been  opened 
or  used  as  streets.  It  appears  that  the  par- 
ties to  this  litigation,  and  those  under  whom 
they  claim,  have  for  a  number  of  years  used 
and  occupied  the  lots  owned  by  them  with 
little  or  no  regard  to  the  streets  upon  which 
they  were  located.  They  have  used  the  land 
covered  by  the  streets  for  grazing  and  farm- 
ing purposes,  buUt  fences  and  other  struc- 
tures across  and  In  the  streets  of  both  a 
permanent  and  a  temporary  character,  and 
used  the  same  generally  as  suited  the  conven- 
ience of  each  with  little  or  no  regard  to  the 
streets.  It  further  appears  that  the  obstruc- 
tions upon  the  said  streets  which  the  appellee 
now  seeks  to  have  removed  were  the  same 
when  he  acquired  title  to  his  lands  as  they 
are  now,  except  some  addition  or  improve- 
ment made  to  the  cement  wall  in  Virginia 
avenue;  that  the  obstructions  placed  upon 
said  streets  by  the  appellants  were  for  the 
most  part  If  not  entirely,  placed  there  aftir 
the  streets  now  used  by  the  appellee,  Lake, 
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had  been  closed  or  obstmcted.  It  further  ap- 
pears that  no  objection  was  made  by  the  ap- 
pellants or  by  the  appellee  to  the  closing  up 
or  obstruction  of  said  streets,  but  that  the 
action  of  each  was  acquiesced  in  by  the  oth- 
er. Both  the  appellants  and  appellee,  Lake, 
have  made  such  use  of  the  said  streets  as  la 
entirely  Inconsistent  with  their  use  as  streets. 

Under  the  facts  and  circumstances  of  the 
case,  we  do  not  think  that  the  appellee.  Lake, 
is  entitled  to  have  the  obstructions  placed 
upon  the  streets  by  the  appellants  removed, 
or  to  the  relief  sought ;  and  that,  as  between 
the  parties  to  this  suit,  that  portion  of  the 
said  streets  involved  in  this  litigation  must 
be  treated  as  abandoned  by  them.  What 
rights,  if  any,  other  purchasers  or  owners  of 
lots  acquired  with  reference  to  that  portion 
of  the  said  streets  involved  in  this  case  need 
not  be  considered,  as  they  are  not  parties  to 
this  proceeding,  and  their  rights  are  not  af- 
fected by  its  decision. 

The  decree  complained  of  must  be  revers- 
ed, and  this  court  will  enter  such  decree  as 
the  circuit  court  ought  to  have  entered  dis- 
missing the  bilL 

Reversed. 

OARDWELL,   J.,   absent 


(U6  Va.  383) 

COOK'S  ADM'X  V.  CITY  Or  DANVILLE. 

(Supreme  Court  of  Appeals  of  Virginia.     June 

11,  1914.) 

1.  Municipal  Cobpobations  (5  764*)— Condi- 
tion OF  Stbeets— Care  Required. 

A  city  is  not  required  to  make  its  streets 
safe  for  travelers,  bat  fulfills  its  duty  when  it 
makes  them  reasonably  safe  for  those  exercis- 
ing reasonable  care  for  their  own  protection. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1616-1620;  Dec 
Dig.  §  764.  •] 

2.  Municipal  Cobpobations  (J  79e*)— Defec- 
TivE  Streets— Action  fob  Damages — Neq- 

LIOENCE. 

Where  a  city,  while  repairing  a  street, 
stretched  a  rope  three-fourths  of  an  inch  in 
diameter,  and  plaintiff,  a  motor  cyclist,  ran  into 
it  and  was  killed,  there  was  no  actionable  neg- 
ligence upon  the  part  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1655;  Dec.  Dig.  | 
796.*] 

Error  to  Corporation  Court  of  DanviUe. 

Action  by  Cook's  administratrix  against 
the  City  of  Danville.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Scott  &  Buchanan,  of  Richmond,  and  B.  H. 
Custer,  of  Danville,  for  plaintiff  In  error. 
B.  W.  Brown,  of  Danville,  for  defendant  in 
error. 

KEITH,  P.  This  was  a  suit  brought  by 
Cook's  administratrix  against  the  city  of 
Danville  to  recover  damages  for  the  death 
of  her  Intestate,  occasioned  by  the  negligence 
of  the  defendant  In  error.  The  declaration 
shows  that  the  city-  of  Danville,  upon  which 


was  Imposed  by  Its  diarter  the  duty  of  keep- 
ing Its  streets  in  a  reasonably  safe  condi- 
tion, was  engaged  at  the  time  of  the  occur- 
rence to  be  Investigated  in  making  repairs 
upon  one  of  its  streets,  and  in  the  course  of  ' 
its  operations  stretched  a  rope  across  the 
street,  and  the  plaintiff's  Intestate,  while  rid- 
ing upon  a  motorcycle,  came  in  contact  with 
the  rope,  was  thrown  from  the  motorcycle, 
and  sustained  the  Injuries  from  which  be 
died. 

The  work  upon  the  street  was  at  the  inter- 
section of  two  streets,  and  ropes  were  plac- 
ed across  each  one  of  the  four  sections,  so 
as  to  Inclose  within  a  quadrilateral  the  part 
of  the  street  at  which  the  work  was  being 
done.  The  averment  of  the  declaration  apon 
which  the  plaintiff  must  base  her  right  to  re- 
cover Is  as  follows: 

"Plaintiff  further  avers  that  said  intestate, 
before  and  at  the  time  of  the  injury  aforesaid, 
was  operating  his  machine  in  a  reasonably  safe 
manner,  without  notice  of  any  danger  what- 
soever, at  the  time  and  place  aforesaid,  or  even 
of  the  existence  of  said  lope  across  said  street, 
and  he  received  the  injuries  as  aforesaid, 
which  resulted  in  his  death  as  aforesaid,  by 
reason  of  the  negligence  of  the  defendant  as 
aforesaid,  to  wit,  in  placing  said  rope  across 
said  street,  without  notifying  the  public,  and 
especially  the  plaintiff,  in  the  use  of  said  street 
with  his  motorcycle,  as  he  had  used  it  prior 
thereto." 

There  was  a  verdict  for  the  plaintiff,  sub- 
ject to  the  defendant's  demurrer  to  the  evi- 
dence, and  Judgment  was  entered  for  the  de- 
fendant, to  which  a  writ  of  error  was  award- 
ed by  this  court 

[1]  The  proof  shows  that  the  rope  was 
three-fourths  of  an  inch  In  diameter,  that  It 
was  weather-stained  and  dark — as  the  wit- 
nesses describe  it,  of  a  brown  color.  It  was 
the  duty  of  the  dty  of  Danville  to  keep  its 
streets  in  a  reasonably  safe  condition  for  the 
use  of  persons  exercising  reasonable  care  in 
passing  over  them.  A  city  is  not  required  to 
make  its  streets  safe  for  travelers,  but  ful- 
fills its  duty  when  it  makes  them  reasonably 
safe  for  those  exercising  reasonable  care  for 
their  own  protection. 

[2]  The  city  was  making  some  repairs  at 
the  intersection  of  two  streets,  and  it  par- 
sued  the  usual  and  customary  method  in.  such 
cases  of  stretching  ropes  across  each  one  of 
the  four  approaches  to  the  intersection,  so  as 
to  warn  travelers  of  the  Interruption  to  tbe 
use  of  the  streets.  The  proof  shows  that  the 
course  pursued  by  the  city  was  in  couform- 
Ity  with  the  customary  practice  of  cities  in 
such  cases;  indeed,  in  the  absence  of  evi- 
dence upon  tbe  subject.  It  is  a  matter  of  com- 
mon knowledge  that,  where  the  use  of  a 
street  is  being  temporarily  obstructed,  ropes 
are  stretched  across  to  give  warning  to  the 
public.  Travelers  upon  a  highway  are  ex- 
pected to  use  their  senses,  and  to  take  rea- 
sonable precaution  for  their  own  safety;  and 
to  a  person  in  the  possession  of  his  senses 
and  in  the  exercise  of  reasonable  care  a  rope 
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three-fourths  of  an  Inch  In  diameter  stretch- 
ed across  the  street  Is  reasooably  sufficient 
to  guard  against  accident 

The  case  of  Newport  News  &  Old  Point 
Ry.  V.  Clark's  Adm'r,  105  Va.  205,  52  S.  E. 
1010,  6  L.  R.  A.  (N.  S.)  905,  115  Am.  St  Rep. 
868,  was,  we  think,  a  stronger  case  for  re- 
covei7  than  the  one  under  consideration.  In 
that  case  the  railway  company.  In  compliance 
with  the  requirement  of  the  municipal  au- 
thorities, had  removed  its  poles  inside  the 
curb  line  of  the  sidewalk  in  the  town  of 
Phoebus,  and  was  engaged  In  repairing  and 
stringing  wires  on  Its  poles.  By  the  com- 
pany's order  a  rope  three-fourths  of  an  inch 
in  diameter  was  stretched  across  the  side- 
walk. The  object  in  erecting  this  barrier 
was  to  warn  pedestrians  not  to  pass  under 
the  poles  on  which  the  men  were  at  work, 
and  thus  to  protect  them  from  molten  lead 
used  in  repairing  wires,  and  from  tools  car- 
ried up  on  the  poles  by  the  linemen,  which 
were  liable  to  fall  upon  and  injure  persons 
passing  along  the  sidewalk  beneath.  This 
being  the  situation,  a  little  girl  between  9 
and  '10  years  of  age,  while  running  with  a 
companion  on  her  way  to  school,  came  in 
contact  with  the  rope,  which  passed  under 
her  chin,  and  she  was  thrown  backward  upon 
the  pavement,  sustaining  injuries  from  which 
she  died.  The  Jury  found  a  verdict  for  the 
plaintiff,  and  this  court,  reviewing  the  case 
upon  a  writ  of  error,  said : 

"The  instrumentality  [a  three-quarter  rope] 
employed  for  the  purpose  of  warning  the  public 
was  not  per  se  a  dangerous  appliance.  It 
was  manifest  to  the  ordinary  observer,  and  in 
the  light  of  experience  the  accident  which  befell 
the  child  could  not  reasonably  have  been  antici- 
pated. The  uncontradicted  evidence  and  col' 
lectire  experience  of  all  the  witnesses  who  tes- 
tified on  the  subject  is  that  they  had  never 
known  or  heard  of  such  an  accident  before." 

It  was  rightly  held  in  that  case,  though  the 
person  injured  was  a  child  of  immature 
years,  that  no  actionable  negligence  had  been 
sbown,  and  the  Judgment  for  the  plaintiff's 
intestate  was  reversed. 

In  the  case  before  us  the  defendant  in 
error  was  engaged  in  the  performance  of 
its  duty.  The  only  act  attributed  to  it  as  a 
basis  for  the  recovery  of  damages  against  It 
is  tlie  stretching  of  a  three-quarters  rope 
from  one  side  of  the  street  to  the  other  in 
plain  ylew,  into  which  the  plaintiff's  intes- 
tate rode  upon  a  motorcycle  and  sustained 
the  injury  for  which  this  suit  was  brought 
It  Is  nnnecessary  to  inquire  whether  or  not 
be  was  guilty  of  contributory  negligence. 
Cpon  the  view  we  liave  taken  of  the  case, 
the  Inquiry  never  reaches  that  point,  as  no 
actionable  negligence  upon  the  part  of  the 
cit7  of  DanvlUe  has  been  shown;  and  for 
tbls  reason  the  judgment  of  the  corporation 
conrt  \8  affirmed. 
Affirmed. 

CARDWELL,  J.,  absent 


(Ue  Va.  582) 
WESTERN  UNION  TELEGRAPH  CO.,  Inc., 
V.  B/LISOLY. 

(Supreme  Court  of  Appeals  of  Vir^nia.     June 
11,  1914.) 

COUMKBCE    ({    8*)  —  INTEBSTATK    COMIIEBCB  — 

Reg  olatio  n— Effect. 

Act  Cong.  June  18,  1910,,  c.  309,  86  Stat 
639,  which  placed  telegraph  companies,  so  far 
as  interstate  business  was  concerned,  under  the 
direct  supervision  of  the  Interstate  Commerce 
Commission,  rendered  inapplicable  to  such  busi- 
ness state  statutes  imposing  a  penalty  upon 
teleirraph  companies  for  failure  to  promptly 
transmit  messages,  although  such  statutes  had 
been  upheld,  even  as  to  Interstate  messages, 
until  Congress  acted. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  6 ;  Dec.  Dig.  {  &*} 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  E.  A  Billsoly  against  the  West- 
em  Union  Telegraph  Company,  Incorporated. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Hughes,  Little  &  Seawell,  of  Norfolk,  for 
plaintiff  In  error.  Robert  W.  Shultlce,  of 
Norfolk,  for  defendant  In  error. 

HARRISON,  J.  This  action  was  brought 
by  E  A.  Bllisoly  against  the  Western  Union 
Telegraph  Company  to  recover  the  statutory 
penalty  for  alleged  delay  of  a  certain  tele- 
graphic message,  known  as  a  "night  letter." 

It  appears  that  the  message  was  sent  from 
the  city  of  New  York  on  the  night  of  De- 
cember 19,  1912,  by  Messrs.  Eemble  and 
Mills,  of  that  city,  to  R  A.  Billsoly,  at  Nor- 
folk, Va.  This  message  was  received  at  the 
Norfolk  office  of  the  telegraph  company  about 
3  o'clock  on  the  morning  of  December  20, 
1912.  Messages  of  this  class  are  sent  at  a 
much  lower  rate  than  the  ordinary  message, 
and  the  contract  for  its  transmission  and  de- 
livery contemplates  an  essentially  different 
handling  of  the  message  from  that  provided 
by  section  1294h,  clause  6,  of  the  Virginia 
Code  1904,  under  which  this  proceeding  was 
Instituted.  Instead  of  a  delivery  as  prompt- 
ly as  practicable  after  arrival,  only  a  de- 
livery on  the  morning  of  the  next  ensuing 
business  day  is  required,  and  a  delivery  by 
mall  instead  of  by  messenger  is  permitted. 

The  testimony  of  the  plaintiff  shows  that 
the  message  was  delivered  to  him  at  his  office 
at  10  £6  o'clock  on  the  morning  of  December 
20th,  while  that  of  the  defendant  shows  that 
three  efforts  had  been  made  to  effect  a  de- 
livery before  the  message  was  delivered; 
the  messenger  finding  no  one  at  the  plaintiff's 
office. 

The  Virginia  statnte  is  essentially  penal, 
demanding  a  forfeiture  of  $100  of  the  tele- 
graph company  for  failure  to  forward  or  de- 
liver a  message  as  promptly  as  practicable. 
Penal  statutes  must  be  construed  strictly, 
and  it  may  well  be  doubted  whether  this 
statnte  can  be  extended,  so  as  to  apply  to 
a  special  contract  like  the  present,  where  the 
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terms  of  tranamlsslon  and  delivery  are  whol- 
ly different  from  those  contemplated  by  the 
statute;  a  delayed  aerrice  being  contracted 
for,  rather  l^an  one  Involving  as  prompt  a 
delivery  as  practicable.  We  do  not,  however, 
rest  our  conclusion  In  this  case  upon  the 
ground  mentioned. 

By  an  act  of  Congress  approved  June  18, 
1910  (38  Stat  539,  c.  309),  telegraph  com- 
panies, 80  far  as  Interstate  business  is  con- 
cerned, have  been  placed  under  the  direct 
supervision  of  the  Interstate  Commerce  Com- 
mission, and  are  subject,  so  far  as  applicable, 
to  the  same  rules,  regulations,  restrictions, 
and  penalties  that  are  Imposed  upon  common 
carriers.  This  act  has  occupied  the  entire 
field  and  taken  complete  control  of  the  regu- 
lation of  telegraph  companies,  and  while  It 
has  Impliedly  exempted  them  from  any  pen- 
alty for  negligence  it  has  provided  a  severe 
maximum  penalty  for  Intentional  discrimina- 
tion. Before  the  passage  of  this  act  there 
had  been  no  legislation  by  Congress  affecting 
or  conflicting  with  the  state  statutes  impos- 
ing a  penalty  for  failure  to  deliver  messages 
promptly,  and  therefore  the  state  statutes 
affecting  telegraph  companies  were  upheld, 
even  as  to  interstate  messages,  upon  the 
ground  that  until  Congress  had  legislated  up- 
on the  subject-matter  of  telegraph  companies, 
the  state  statutes  were  applicable.  James 
Case,  162  U.  S.  650,  16  Sup.  Ct  934,  40  L. 
Ed.  1105 ;  Commercial  Hilling  Co.  Case,  218 
U.  S.  406,  31  Sup.  Ct.  59,  54  L.  Ed.  10S8; 
Crovo  Case,  220  V.  8.  364,  81  Sup.  Ct  399,  65 
L.  E]d.  498,  and  others. 

In  Telegraph  Co.  v.  White,  113  Va.  421,  74 
S.  E.  174,  this  court,  in  reviewing  the  cases 
on  the  subject,  adopts  the  language  of  the 
Supreme  Court,  that  where  the  state  statute 
did  not  unfavorably  affect  or  embarrass  the 
telegraph  company  In  the  course  of  its  em- 
ployment, it  would  be  held  valid  untU  Con- 
ffress  tpoke  on  the  subject.  These  decisions 
are  based  upon  the  fact  that,  at  the  time 
they  were  rendered,  no  congressional  legisla- 
tion existed  on  the  subject  Such  judicial 
utterances  would  mean  nothing,  unless  they 
meant  that  when  Congress  did  act,  and  un- 
dertake to  regulate  telegraph  companies  In 
the  matter  of  the  transmission  and  delivery 
of  interstate  messages,  the  statutes  of  the 
state  on  the  subject  would  be  superseded  by 
that  action.  It  would  be  Inconvenient,  as 
well  as  unnecessary,  to  recite  the  detailed 
provisions  of  the  act  of  Congress  approved 
June  18,  1910.  It  is  sufficient  to  say  that  by 
it  Congress  has  occupied  the  field  of  regula- 
tion with  respect  to  interstate  telegrams,  and 
hence  the  state  statute  imposing  a  penalty  for 
failure  to  make  prompt  delivery  can  no  long- 
er be  invoked  In  such  cases.  The  act  of 
Congress  has  ousted  the  state  of  .jurisdiction 
over  the  subject 

From  this  concluidon  It  follows  that  the 
judgment  of  the  lower  court  in  favor  of  the 


plaintiff  must  be  reversed,  the  verdict  of  the 
jury  set  aside,  and  this  court  will  enter  such 
judgment  as  should  have  been  entered,  dis- 
missing the  case,  with  costs  In  favor  of  the 
defendant 
Beversed. 

CABDWELU  X,  absent 


(U6  Va.  466) 

NORFOLK  TRUCKERS'  EXCHANGE.  Inc., 
V.  NORFOLK  SOUTHERN  R.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
11,  1914.) 

1.  OaBBIEBS    (I    184*)— COHTBACTS— LlABIUTT 

OF  Initial  Cabbieb— Fedebal  Statutes. 
A  shipper  suing  the  Initial  carrier  for  de- 
lay in  the  transportation  Of  an  interstate  obip- 
ment  may  invoke  the  Carmack  Amendment  i Act 
June  29,  1906.  c.  3591,  {  7,  pars.  11,  12,  34  Stat 
595  [U.  S.  Comp.  St  Supp.  1911,  p.  1307]), 
though  the  declaration  does  not  aver  the  ex- 
istence of  any  connecting  carrier,  or  show  any 
facts  allowing  the  amendment  to  operate,  bat 
merely  asserts  a  common-law  claim. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {§  832-834;    Dec.  Dig.  {  184..»] 

2.  Cabbiees  (S  176*)— Initiai,  Cabbibb— Lia- 

BILITT— FeDEBAL  STATUTES. 

The  Carmack  Amendment  (Act  June  29, 
1906,  c.  3591,  {  7,  pars.  11,  12,  34  Stat  595 
[U.  S.  Comp.  St  Supp.  1911,  p.  1307]).  which 
makes  the  initial  carrier  responsible  for  loss  or 
damage  or  injury  to  goods,"  covers  a  case  of 
damage  to  a  shipper  caused  by  delay  in  the 
transportation  of  an  interstate  shipment 

[Ed.  Note.— For  other  cases,  see  Carriera, 
Cent  Dig.  {|  766-774;   Dec  Dig.  {  176.»J 

8.  Cabbibbs  ({  103*)— Delat  in  Tbanbporta- 

Tiow— Pleadinos— Peoof. 

A  declaration  In  an  action  against  a  car- 
rier, which  alleges  that  the  carrier  received 
from  the  shipper  potatoes  for  transportation  for 
a  reasonable  reward  from  one  point  to  anoth- 
er point,  and  that  the  carrier  so  negligently 
condncted  itself  that  by  reason  thereof  the 
potatoes  were  lost  justifies  evidence  of  unrea- 
sonable delay  in  the  transportation  of  the  goods, 
and  that  such  neglect  caused  the  shipper  the 
loss  complained  of. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  436^38;    Dec.  Dig.  {  103.*] 

4.  Cabbibbs  (J  104*)— Trahspobtation  of 
Freight  —  Unbbasonable  Dblat  —  Evi- 
dence— Question  fob  Jtrax. 

In  an  action  against  a  carrier  for  delay 
in  the  transportation  of  freight  evidence  held 
to  sustain  a  verdict  of  unreasionable  delay  in 
the  transportation  and  delivery  of  the  freight 
I  Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  439-447,  469-461;  Dec.  Dig.  j 
104.  •] 

Error  to  Circuit  Court  of  City  of  Norfolk, 
Action  by  the  Norfolk  Truckers'  Exchange, 
Incorporated,  against  the  Norfolk  Southern 
Railroad  Company.-  There  was  a  judgment 
for  defendant  rendered  at  the  second  trial, 
after  the  setting  aside  of  a  verdict  for  plain- 
tiff, and  it  brings  error.  Reversed,  and  Judg- 
ment entered  on  first  verdict 

J.  Edward  Cole,  of  Norfolk,  for  plaintiff  in 
error.  Jas.  G.  Martin,  of  Norfolk,  for  de- 
fendant In  error. 
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HASRISON,  J.  This  action  of  trespass  on 
the  case  was  brought  by  the  plaintiff  in  error 
against  the  Norfolk  Southern  Railroad  Com- 
pany to  recover  damages  alleged  to  have 
been  sustained  In  consequence  of  the  failure 
of  the  defendant  company  to  perform  its  duty 
as  a  common  carrier  of  goods.  There  were 
two  trials ;  the  first  resulting  in  a  verdict  in 
favor  of  the  plaintiff  for  the  sum  of  $640.25, 
with  interest  from  July  1,  1912,  which  ver- 
dict was  set  aside  on  motion  of  the  defendant 
railroad  company  and  a  new  trial  ordered. 
The  second  trial  resulted  in  a  verdict  for  the 
defendant,  followed  by  the  Judgment  in  fa- 
vor of  the  defendant  which  is  complained  of. 

Looking  to  the  proceedings  on  the  first 
trial  for  the  purpose  of  determining  the  pro- 
priety of  the  court's  action  in  setting  aside 
that  verdict  in  favor  of  the  plaintiff,  we  find 
that  the  declaration  avers  that  the  defendant 
was  a  common  carrier  from  Herbert's,  Va.,  to 
Johnstown,  Pa.,  and  that  it  received  from 
the  plaintiff  197  barrels  of  potatoes,  valued 
at  $640.25,  to  be  carried  safely  and  with  due 
and  proper  care,  for  a  certain  reasonable  re- 
ward, from  Herbert's,  Va.,  to  Johnstown, 
Pa. ;  that,  being  such  common  carrier,  it  had 
80  negligently  behaved  and  conducted  itself 
in  the  premises,  that,  by  reason  of  its  care- 
lessness, negligence,  and  default,  the  potatoes 
were  wholly  lost 

The  evidence  shows  that  the  plaintiff  tiad 
an  order  from  A.  F.  Donges,  of  Johnstown, 
Pa.,  for  one  car  load  of  potatoes  at  $3.25  per 
barrel,  and  that  in  fulfillment  of  such  order 
be  caused  to  be  delivered  to  the  defendant  at 
Herbert's,  Va.,  197  tmrrels  of  potatoes  for 
shipment  and  delivery  to  A.  P.  Donges,  at 
Johnstown,  Pa.  The  defendant  was  the  ini- 
tial carrier,  the  potatoes  being  routed  over 
other  connecting  lines.  It  further  appears 
that  the  car  of  potatoes  left  Herbert's  June 
21,  1912,  and  that,  in  the  usual  course  of 
transportation,  it  should  have  reached  Johns- 
town not  later  than  midnight  of  June  23, 
1912.  Nothing  was  heard  from  the  shipment 
until  July  2,  1912,  when  the  plaintiff  re- 
ceived notice  from  the  Baltimore  &  Ohio 
Railroad  Company,  and  the  next  day,  July 
3d,  from  the  Norfolk  &  Western  Railroad 
Company.  Both  of  these  notices  contained 
the  information  that  the  car  of  potatoes  was 
refused  by  the  consignee  "on  account  of  the 
price."  The  plaintiff  immediately  wired  its 
representative  to  look  after  the  car,  and  re- 
ceived in  reply  a  message  saying  that  the 
Baltimore  &  Ohio  had  already  had  the  pota- 
toes Bold  for  $2  per  barrel.  Subsequently  the 
Baltimore  &  Ohio  Railroad  offered  to  pay  the 
plaintiff  $304.92  upon  the  surrender  of  the 
original  bill  of  lading,  which  was  declined, 
and  this  suit  brought  against  the  defendant, 
the  initial  carrier,  to  recover  the  value  of  the 
potatoes  at  $8.25  per  barrel,  the  price  the 
consignee  bad  agreed  to  pay,  amounting  to 
$640.25,  the  sum  for  which  the  Jury  gave  its 
rerdict 


[11  The  potatoes  having  been  routed  neces- 
sarily over  several  connecting  lines  to  Johns- 
town, the  plaintiff  relied  on  the  act  of  Con 
gress  known  as  the  "Carmack  Amendment" 
as  giving  it  the  right  to  enforce  its  claim 
against  the  initial  carrier.  It  is,  however, 
contended  that  the  Carmack  Amendment 
could  not  be  invoked,  because  the  declaration 
did  not  aver  that  any  connecting  carrier  ex- 
isted, or  show  any  facts  to  allow  the  Car- 
mack Amendment  to  operate.  It  being  con- 
tended that,  under  a  declaration  asserting  a 
pure  common-law  claim,  a  statutory  liability 
under  the  Carmack  Amendment  could  not  be 
enforced.    This  position  Is  not  tenable. 

In  N.  &  W.  Ry.  Co.  v.  Dixie  Tobacco  Co., 
Ill  Va.  813,  69  S.  E.  1106,  which  was  after- 
wards affirmed  by  the  Supreme  Court  of  the 
United  States,  the  suit  began  with  a  warrant 
of  a  Justice  of  the  peace,  which  was,  in  legal 
effect,  identical  with  the  counts  of  the  decla- 
ration before  us,  and  yet  the  Carmack 
Amendment  was  held  to  apply  because  the 
facts,  as  shown  in  evidence,  made  it  appear 
that  the  cause  of  action  came  within  the 
sphere  of  that  statute. 

[2]  It  is  further  Insisted  that  the  Carmack 
Amendment  has  no  place  in  this  case,  because 
it  applies  only  when  there  has  been  loss, 
damage,  or  injury  to  the  goods. 

We  are  of  opinion  that  the  amendment, 
whld>  makes  the  initial  carrier  responsible 
for  "loss  or  damage  or  injury  to  goods,"  is 
broad  enough  to  cover  a  case  of  damage  to 
the  shipper  by  reason  of  delay.  It  would 
be  a  narrow  construction  of  the  statute  to 
confine  its  operation  to  the  actual  loss  of 
goods,  or  to  their  physiceJ  injury.  The 
wrong  for  which  the  statute  undertook  to 
give  a  remedy  was  that  done  to  the  shipper, 
and,  if  the  shipper  has  suffered  loss  by  rea- 
son of  the  negligent  or  unreasonable  delay  of 
the  carrier  in  the  performance  of  its  contract, 
it  is  Just  the  same  as  though  the  loss  had  re- 
sulted from  a  physical  injury  to  the  goods  or 
from  the  actual  loss  or  disappearance  of  spe- 
cific articles. 

This  brings  us  to  the  merits  of  the  con- 
troversy which  is  Involved  in  the  action  of 
the  court  in  setting  aside  the  verdict  of  the 
Jury. 

[3]  After  the  plaintiff  had  submitted  its 
evidence,  the  defendant  rested  without  intro- 
ducing any  evidence  except  a  letter,  which 
is  not  material  in  this  connection.  The  dec- 
laration does  not  allege  spedflcally  that 
there  was  delay  in  transporting  the  potatoes, 
but  we  think  its  averments  were  quite  broad 
enough  to  admit  of  the  plaintiff's  proof  tend- 
ing to  show  that  unreasonable  delay  in  the 
transportation  of  the  potatoes  was  the  neg- 
ligence which  caused  it  to  suffer  the  loss 
complained  of. 

[4]  As  the  case  went  to  the  Jury,  it  pre- 
sented the  question  of  fact  whether  there 
had  been  unreasonable  delay  in  the  carriage 
and  deliveiy  of  the  potatoes,  and  whether 
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such  delay  was  the  occasion  of  the  refusal 
of  the  consignee  to  receive  the  potatoes  "on 
account  of  the  price." 

As  already  seen,  the  evidence  showed  that 
In  the  usual  course  of  transportation  the 
shipment  should  have  arrived  at  Johnstown 
not  later  than  midnight  of  June  23,  1912. 
The  Jury  had  before  them  the  established 
fact  that  the  notice  sent  by  the  Baltimore  & 
Ohio,  the  last  carrier,  to  the  consignor,  an- 
nouncing the  arrival  of  the  car,  was  dated 
July  1,  1912.  It  was  the  duty  of  the  carrier 
to  notify  the  consignor  with  reasonable 
promptness  of  the  refusal  of  the  consignee  to 
accept  the  goods,  and  It  Is  to  be  presumed 
that  In  this  respect  the  carrier  performed  its 
duty.  If  It  did,  the  date  of  its  notice  clearly 
shows  that  the  shipment  arrived  at  Johns- 
town eight  days  later  than  it  should  have 
done.  It  further  appears  that  on  the  day 
following  the  shipment  in  question  the  con- 
signor shipped  a  car  of  like  potatoes  to  New 
York,  which  were  promptly  delivered  the 
same  agreed  price  of  $3.25  per  barrel  being 
received  for  them,  showing  that  where  the 
potatoes  were  delivered  promptly  there  was, 
in  New  Tork  at  least,  no  objection  made  to 
receiving  them  on  account  of  the  price.  As 
already  seen,  the  only  reason  given  by  th« 
defendant  In  Its  notice  to  the  plaintiff  for 
the  refusal  of  the  consignee  to  accept  the 
potatoes  was  "on  account  of  the  price." 
Without  further  explanation,  this  could  read- 
ily have  been  Interpreted  to  mean  that  the 
potatoes,  eight  days  after  they  should  have 
been  delivered,  were  rejected  on  account  of 
the  then  market  price;  for  It  is  not  denied 
that  the  agreed  price  was  13.25  per  barrel. 
The  potatoes  were  sold  on  the  market  by  the 
last  carrier  at  $2  per  barrel,  and  It  is  not 
to  be  presumed  that  the  consignee  agreed  to 
pay  $3.25  per  barrel,  if  $2  was  the  market 
price  when  he  bought  The  conclusion  is  ir- 
resistible that  during  the  eight  days'  de- 
lay in  delivery  the  market  price  had  fallen 
from  $3.25  to  $2  per  barrel,  which  caused 
the  consignee  to  reject  the  potatoes.  The 
defendant  and  Its  connecting  carriers  were  in 
possession  of  all  the  facts  as  to  the  time  of 
the  arrival  of  these  potatoes,  etc.,  and  chose 
to  remain  silent  and  shed  no  light  on  the 
subject 

In  view  of  the  established  facts  and  the 
reasonable  Inferences  to  be  drawn  from  them, 
it  cannot  be  said  that  the  Jury  were  without 
evidence  to  support  their  conclusion  that 
there  had  been  unreasonable  delay  In  the 
carriage  and  delivery  of  the  potatoes,  and 
that  such  delay  was  the  occasion  of  the  con- 
signee's refusal  to  accept  the  shipment;  nor 
can  it  be  said  that  the  verdict  found  was  a 
plain  deviation  from  right  and  Justice. 

The  only  Instructions  given  to  the  Jury 
were  asked  for  by  the  railroad  company,  and 
therefore  the  verdict  could  not  have  been 
the  result  of  misdirection  to  its  prejudice. 

For  these  reasons,  the  Judgment  of  the  dr- 


cnit  court  must  be  reversed,  and  Judgment 
entered  here  in  favor  of  the  plaintiff  for  the 
sum,  with  Interest,  found  by  the  verdict  ten- 
dered on  the  first  trial. 
Reversed. 

CAROWELLv  J.,  absent 


(116  Vo.  666) 

WREALTON  &  WISHKRD  et  al.  y. 

DOUGHTY. 

(Supreme  Court  of  Appeals  of  Tirginia.    June 

11,  1914.) 

1.  Tbiai.  (5  242*)— Ejectment— Instructions 
— confusino  and  misleading. 

An  ioBtruction  in  ejectment  that,  if  plain- 
tiff was  the  owner  of  the  uplands  adjacent  to 
the  tide  marsh  claimed  by  adjoining  owners  of 
the  uplands,  the  presumption  was  that  she  own- 
ed to  low-water  mark,  and  that  a  description  to 
high-water  mark  carried  the  ownership  to  low- 
water  mark,  was  confusing  and  misleading,  and 
should  have  been  refused,  as  it  assumed  that  the 
marsh  was  adjacent  to  plaintiff's  upland,  and 
failed  to  state  the  course  in  which  the  lines 
should  be  extended  from  high  to  low  water  mark. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  569-576;  Dec.  Dig.  i  242.*] 

2.  Appeai.  and  Ebbob  (i  1195*)— liAW  or  thk 
Case. 

A  decision  on  a  former  appeal  became  the 

law  of  the  case  on  a  new  trial  therein  awarded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  H  4661-1605;    Dec  Dig.  I 

1195.*] 

3.  BOUNDABIES  ({  13*)— OWNEBSHIF  OF  TiDS 

Lands. 

Where  the  division  line  between  adjoining 
owners  of  the  uplands  on  the  seashore  is  a 
straight  line  for  some  distance  before  reaching 
high-water  mark,  such  line  continues  in  the 
same  course  to  low-water  mark,  as  regards  the 
tide  marsh  lands  to  which  they  are  entitled. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  §{  95-101 ;    Dec.  Dig.  i  13.*] 

4.  BODNDABIES    (|   IS*)— OWNERSHIP  Or  TiDE 

Lands— Low-WATEB  Mask. 

Whether  a  gut  or  drain,  lying  between  the 
adjoining  uplands  and  the  sea,  marks  the  ex- 
tent of  the  ownership  of  the  upland  owners  de- 
pends upon  whether  it  ^oes  dry  at  ordinary  low 
tide,  in  which  case  their  ownership  extends  be- 
yond to  low  tide. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  !i  95-101;    Dec  Dig.  f  13.*] 

5.  Tbial    (S   296*)- INBTRUCTION&— Cube   bt 
Other  Instructions. 

Error  in  assuming  In  an  instruction  in  an 
action  between  adjoining  owners  of  uplands  on 
the  seashore  that  plaintiS  was  the  owner  of 
the  uplands  adjacent  to  the  tide  marsh  in  dis- 
pute and  in  charging  that  therefore  it  was  pre-^ 
sumed  that  her  ownership  extended  to  low-wa- 
ter mark,  was  not  cured  oy  proper  instructions 
as  to  the  course  in  which  the  boundary  lines 
should  be  extended  from  high  to  low  water 
mark  and  the  effect  of  an  intervening  gut  if  it 
went  dry  at  low  tide. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Vig.   SI  705-718,   716,   716,  718;   Dec.  Dig.   | 

6.  Tbial   (§  296*)  —  Habmlkss  Sbbob  — Ik- 
btbuctionb— modipication. 

Error,  if  any,  in  amending  a  requested  in- 
struction Uiat  tide  to  the  land  could  not  be  lU- 
vested  by  any  parol  disclaimer,  "but  only  by 
deed  or  will,"  by  omitting  the  part  quoted,  was 
harmless,    where   other   requested   uistructionB 
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were  given   embodylne  the   aame  principle  In 
plain  and  unmistakabk  language. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Wg.^lS  705-713,  715,  716,  718;    Dec  Dig.  | 

7.  BVIDBKCK  (g  265*)— Adussion  bt  Fobmkb 
OwNBB— Boundaries. 

While  admissions  of  a  former  owner  of  a 
tract  of  land  as  to  its  boundaries  are  admis- 
sible, they  are  not  conclusive. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  {{  1029-1050 ;   Dec.  Dig.  I  265.*} 

8.  BouwDABiBs  (f  40*)— Pbovihcb  of  Coubt 

AND   JUBT. 

While  the  construction  of  written  docn- 
ments  belongs  to  the  court  exclusively,  the  lo- 
cation of  a  disputed  boundary  is  a  question  of 
bet  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Gent.  Dig.  H  196-204;    Dec  Dig.  |  40.*] 

9.  Appeal  and  Ebbob   (t  1078*)— Rbvikw— 
Waives  or  Ebbors. 

Errors,  if  any,  in  the  refusal  of  requested 
instructions,  suggested  in  the  petition  for  writ 
of  error,  will  be  considered  waived  where  not 
pointed  out  or  pressed  in  argument. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4256-4261;  Dec  Dig.  { 
107a*] 

Error  to  Circuit  Conrt,  Northampton 
County. 

E^Jectment  by  Mrs.  WUUetta  Doughty 
against  Whealton  &  Wlsherd  and  another. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Reversed  and  remanded  for  another 
trial. 

Otho  F.  Mears,  of  EastvlIIe,  for  plaintiffs 
In  error.  John  EL  Nottingham,  Jr.,  of  Frank- 
town,  and  Ben.  T.  Gunter,  of  Accomack 
Courthouse,  fo.r  defendant  In  error. 


CARDWEUi,  J.  This  case  was  before  this 
court  on  a  former  occasion,  and  the  decision 
then  rendered  is  reported  In  112  Va.  649,  72 
8.  E.  112.  The  opinion  of  the  court  sets  out 
so  fully  the  facts  of  the  case  that  we  deem 
It  unnecessary  to  set  them  out  at  length 
again  here. 

Marlon  Scott  and  Mrs.  WllUetta  Doughty 
are  owners  of  adjoining  farms  In  Northamp- 
ton county,  fadng  to  the  east  on  what  la 
generally  designated  as  the  "Broadwater," 
which  covers  at  high  tide  the  marshes-  lying 
between  the  high  land  and  the  ocean.  This 
action  of  ejectment,  brought  by  Mrs.  Dough- 
ty against  Marion  Scott  and  his  lessees, 
Whealton  and  Wlsherd,  Involves  the  title  to 
187%  acres  of  the  marsh  lands  lying  In  front 
of  and  to  the  east  of  Scott's  farm  and  south 
of  what  would  be  a  prolongation  of  the  bound- 
ary line  between  his  highlands  and  those  of 
Mr&  Doughty  and  of  the  course  of  that  line 
wbere  it  strikes  high  water,  and  also  where 
ft  strikes  a  certain  drain  or  gut  around  which 
tbis  controversy  hinges;  Mrs.  Doughty  con- 
tending that  this  gut  or  drain  does  not  go 
dry,  and  consequently  Is  the  limit  of  low- 
water  mark,  while  Scott  and  his  codefend- 
ants  Insist  that  It  does  go  dry  at  ordinary 
low  water,  thereby   removing  the  point  of 


the  low-water  mark  further  east  and  to  the 
most  eastern  i>olnt  of  the  land  In  controver- 
sy, all  of  which  Is  covered  at  high  water,  and 
a  part  thereof  leased  from  Scott  by  Wheal- 
ton and  Wlsherd  for  oyster-planting  pur- 
poses. 

The  verdict  and  Judgment  at  the  first  trial 
of  the  case  was  In  favor  of  the  plaintiff,  Mrs. 
Doughty,  for  the  land  In  question  and  $125 
damages  for  Its  detention,  and  In  the  opin- 
ion of  this  court,  reversing  that  Judgment 
and  remanding  the  cause  for  a  new  trial,  it 
was  held  that  the  plaintiff  was  not  entitled 
to  the  marsh  land  in  controversy  by  virtue  of 
any  deed  or  other  title  papers  offered  In  evi- 
dence under  which  jshe  claims,  nor  was  she 
entitled  to  the  land  by  adversary  possession 
under  color  of  title;  the  opinion  concluding 
as  follows: 

"The  crucial  question  in  the  case  is  whether 
or  not  the  'gut,'  drain,  or  channel  which  'heads 
up'  from  Magothy  Bay  to  or  beyond  the  line 
i^ich  divides  the  highlands  of  defendant  in  er- 
ror, and  plaintiff  in  error's  lessor  ebbs  bare 
at  ordinary  low  water  for  an  appreciable  dis- 
tance from  said  Une,  and  if  the  jury's  finding 
from  the  evidence  be  that  said  'gut,  drain,  or 
channel  does  so  ebb  dry,  the  law  of  the  case 
is  as  propounded  in  plaintiff  in  error's  instruc- 
tions 7  and  8,  which  were  erroneously  refused." 

Instructions  7  and  8  referred  to  sought  to 
have  the  Jury  told  that  by  statute  the  bounds 
of  every  man's  land  lying  on  the  seaboard 
is  extended  to  ordinary  low-water  mark,  and 
that  a  drain  or  gut  which  goes  bare  at  ordi- 
nary low  water  does  not  cut  oft  or  prevent 
the  extension  of  such  line,  but  the  same  is 
continued  across  and  beyond  such  stream 
down  to  ordinary  low- water  mark;  that  If 
the  Jury  believed  from  the  evidence  that  the 
division  line  between  the  plaintiff  (Mrs. 
Doughty)  and  those  under  whom  she  claims, 
and  the  upland  of  the  defendant  (Scott)  and 
those  under  whom  he  claims,  is  a  straight 
Une  for  some  distance  before  It  reaches 
high-water  mark,  then  the  law  continues 
such  line  In  the  same  course  to  low-water 
mark,  and,  if  the  course  of  such  line  has 
been  changed  below  high-water  mark,  the 
burden  was  upon  the  plaintiff  to  show  It, 
but  In  deciding  that  question  the  Jury  should 
consider  all  the  evidence  In  the  case. 

It  appears  that  at  the  second  trial  the 
question,  Did  said  "gut,"  drain,  or  channel 
ebb  dry  at  low  water?  was  made  the  crucial 
question,  to  which  each  side  directed  prac- 
tically all  of  their  evidence,  and  to  this  end 
certain  plats  and  charts,  made  by  competent 
surveyors,  were  Introduced  to  show  the  loca- 
tion of  the  upland,  marsh  land,  and  also  the 
flats  or  oyster  grounds  of  both  plaintiff  and 
defendants,  and  the  bodies  of  water,  with 
names,  adjacent  to  the  187Vi  acres  of  marsh 
In  controversy. 

The  Jury,  under  instructions  from  the 
court,  rendered  a  verdict  In  favor  of  the 
plaintiff  for  the  marsh  land  claimed  in  her 
declaration  and  $250  damages  for  its  deten- 
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tlon  by  the  defendants,  which  verdict  the 
court  refused  to  set  aside,  and  entered  Judg- 
ment thereon,  to  which  Judgment  the  defend- 
ants applied  for  and  obtained  this  wilt  of 
error. 

[1]  The  first  error  assigned  calls  in  ques- 
tion the  propriety  of  the  court's  ruling  in 
giving,  over  the  objection  of  plaintiffs  in  er- 
ror, defendant  in  error's  instruction  Ka  1,  as 
follows: 

"The  court  Instmcts  the  Junr  that  if  they  be- 
lieve from  the  evidence  that  Mrs.  Donehty  is  a 
fee-aimple  owner  of  the  upland  to  which  this 
marsh  is  adjacent,  the  presumption  of  law  is 
that  she  owns  to  ordinary  low-water  mark,  and 
this  presumption  of  law  can  only  be  rebutted  by 
showing  that  said  lands  were  granted  by  the 
commonwealth  of  Virginia  since  1818,  and  the 
court  further  instructs  yon  that  a  description 
of  land  to  high  water  carried  the  ownership  to 
ordinary  low-water  marlt,  unless  this  owner- 
ship was  expressly  excluded  by  the  terms  of 
the  deed  conveying  the  same." 

It  is  conceded  by  the  learned  counsel  for 
defendant  in  error  that  the  marsh  in  contro- 
versy does  not  actually  touch  her  "upland," 
but  It  is  contended  that  because  it  is  itself 
a  part  of  a  body  of  marsh  that  does  touch 
her  "upland,"  the  word  "adjacent"  as  used  in 
the  instruction  could  not  be  considered  as  in- 
tended to  tell  the  Jury  that  the  marsh  land  in 
controversy  must  actually  touch  the  "upland" 
of  the  defendant  In  error,  since  the  word 
"adjacent"  is  frequently  used  "in  the  tenge 
of  being  near  and  in  the  vicinity  or  neighbor- 
hood of." 

[2]  As  pointed  out  above,  this  court  in  dis- 
posing of  the  former  writ  of  error  ruled  that 
defendant  in  error  was  not  entitled  to  the 
marsh  land  in  controversy  by  virtue  of  any 
deed  or  other  title  papers  offered  In  evidence 
under  which  she  claims,  nor  was  she  entitled 
to  the  land  by  adversary  possession  under 
color  of  title,  and  stated  the  cmdal  question 
of  fact  to  be  determined  by  a  Jury  at  the 
new  trial  awarded  plaintiffs  in  error,  which 
rulings  became  the  law  of  the  case. 

[),  4]  Instruction  No.  1,  supra,  assumes  in 
the  outset  that  the  marsh  land  in  controver- 
sy is  "adjacent"  to  the  upland  of  defendant 
in  error,  and  then  tells  the  Jury  that  as  a 
matter  of  law  she  is  presumed  to  be  the  own- 
er to  low-water  mark,  and  that  a  description 
of  land  to  high-water  mark  carries  the  own- 
ership to  ordinary  low-water  mark,  unless 
this  ownership  is  expressly  excluded  by  the 
terms  of  the  deed  conveying  the  same,  but 
falls  to  tell  the  Jury  in  what  course  or  di- 
rection the  lln^  which  separates  the  upland 
of  defendant  in  error  from  the  upland  of 
plaintiff  in  error  (Scott)  runs  when  It  leaves 
the  upland  and  is  to  be  continued  till  it 
reaches  low-water  mark.  Not  only  was  the 
instruction  misleading,  but  It  does  not  con- 
form to  what  this  court  held  In  its  former 
opinion  would  be  the  law  of  this  case,  if  the 
Jury  found  at  a  second  trial  thereof  the  fact 
to  be  that  the  "gut,"  drain,  or  channel  in 
question  does  go  dry  for  an  appreciable  dis- 
tance from  where  the  line  dividing  the  ui^ 


lands  of  the  contending  parties  reaches  It. 

The  plats  and  surveys  introduced  In  evi- 
dence at  the  last  trial  have  been  examined, 
but  they  do  not,  as  we  think,  afford  any  rea- 
son for  a  change  of  the  view  taken  by  this 
court  in  its  former  opinion  that  when  tbe 
dividing  line  between  plaintiff  in  error,  Scott, 
and  defendant  in  error's  uplands,  which  is 
undisputed,  reaches  the  gut,  drain,  or  chan- 
nel running  up  to  said  line  along  the  east- 
ern boimdary  of  Scott's  upland  lying  to  the 
west  of  the  disputed  marsh.  If  this  gut,  drain, 
or  channel  ebbs  bare  at  low  water,  this  marsb 
is  adjacent  to  his  land,  and  since  he  owns  to 
low  water  his  boundaries  are  extended  by 
law  so  as  to  include  this  disputed  marsh ;  de- 
fendant ta  error  having  no  title  thereto  by 
reason  of  any  deed  or.  other  title  papers  of- 
fered  in  evidence,  or  by  adversary  posses- 
sion under  a  claim  or  color  of  title. 

The  law  in  such  cases  is  nowhere  better 
stated  or  reasoned  out  upon  the  authorities 
than  in  the  opinion  of  the  court  by  Riely,  J:, 
in  Groner  v.  Foster,  94  Va.  657,  27  S.  E.  496, 
where  It  is  said: 

"The  limits  or  boundaries  of  the  lands  being 
extended  by  the  law  down  to  low-water  marli, 
it  necessarily  follows,  in  the  absence  of  any  di- 
rection In  the  statute  to  the  contrary,  that 
tbey  must  be  extended  in  the  same  direction 
that  they  reach  ordinary  high-water  mark.  It 
does  not  seem  to  us  that  the  statnte  reason- 
ably admits  of  any  other  construction.  To  ex- 
tend a  limit  of  bound  is  to  extend  a  line,  and  to 
extend  a  line  is  to  carry  it  forward,  to  pro- 
long it,  and  to  prolong  it  means  primarily  to 
continue  it  in  the  same  direction."  Waverly  W. 
F.  &  Imp.  Co.  V.  White,  87  Va.  176,  83  8.  E. 
S34,  45  L  R.  A.  227. 

[S]  The  giving  at  the  last  trial  of  plain- 
tiffs in  error's  instructions  7  and  8,  which 
were  erroneously  refused  at  the  former  trial 
of  the  case,  does  not  cure  the  error  In  the 
defendant  in  error's  instruction  No.  1,  which 
was  not  only  confusing  in  that  it  was  in- 
consistent with  said  InstmctlonB  7  and  8,  but 
it  In  effect  left  the  Jury  free  to  infer  that 
the  court  was  of  opinion  that  defendant  In 
error  acquired  title  under  the  statute  to  tbe 
marsh  land  in  controversy,  by  reason  of  its 
being  "adjacent"  to  her  uplands,  regardless 
of  \(hether  the  "gut"  goes  bare  or  not,  and 
regardless  of  the  course  of  tbe  line  between 
her  and  plaintiff  in  error,  Scott,  when  It 
reaches  the  "gut,"  and  that,  too,  notwith- 
standing there  is  no  evidence  whatsoever  to 
show  that  the  upland  of  defendant  in  error 
extended  to  the  north  of  the  marsh  land  in 
controversy.  It  is  no  answer  to  the  com- 
plaint of  this  Instruction  to  say  tliat  it  was 
Intended  only  to  apply  "in  the  event  the  Jury 
should  believe  that  the  said  'gut,'  drain,  or 
channel  did  not  ebb  bare  at  ordinary  low  wa- 
ter." This  contention  but  emphasises  the  fact 
that  the  instruction  was  both  confusing  and 
misleading  and  should  have  be&i  refused. 

[6]  Plaintiffs  in  error  asked  for  the  fol- 
lowing instruction: 

"A.  The  court  instructs  the  jury  that  if  they 
believe  from  tbe  evidence  the  title  to  the  land 
in  controversy  was  vested  in  the  defendants  by 
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de«d8  under  which  they  dalm,  then  that  aucb 
title  could  not  be  divested  out  of  them  by  any 
parol  or  Terbal  disclaimer  by  them  or  those 
under  whom  they  claim  such  title,  but  only  by 
deed  or  will  executed  in  the  manner  prescribed 
by  law"— 

which  instmctlon  the  conrt  gave  after 
amending  it  by  striking  ont  the  latter  clause, 
"but  only  by  deed  or  will  executed  In  the  man- 
ner prescribed  by  law." 

In  Cllne'8  Heirs  v.  Catron,  22  6rat  385, 
the  opinion  says: 

"If  a  title  to  the  land  in  controversy  was 
Tpsted  in  the  plaintiff  by  the  deeds  and  patent 
nnder  which  be  claims,  then  that  such  title  could 
not  be  divested  out  of  him  by  any  parol  or 
verbal  disclaimer  by  him  of  such  title,  but  only 
by  deed  executed  in  the  manner  prescribed  by 
law." 

[7]  While  admissions  of  a  former  owner 
of  a  tract  of  land  as  to  the  boundaries  of  the 
tract  are  admissible  in'  evidence  in  determin- 
ing such  boundaries,  tbey  are  not  conclusive. 
-  In  tbls  case,  however,  the  conrt  gave  at  plain- 
tiff in  error's  request  instructions  Nos.  9  and 
10,  which  embodied  the  principle  of  law  pro- 
pounded in  Instruction  A  as  asked,  in  lan- 
guage plain  and  unmistakable,  as  applied  to 
the  facts  which  the  evidence  In  this  case 
tended  to  prove ;  and  we  are  of  opinion  that 
the  court's  amendment  of  instruction  A,  If 
error  at  all,  could  not  have  been  harmful  to 
plaintiffs  In  error. 

[1]  We  are  also  of  opinion  that  the  court 
did  not  err  In  refusing  plaintiff  in  error's  in- 
struction 'So.  11,  which  was  as  follows: 

"The  court  instructs  the  jury  that 'the  land 
sued  for  in  this  action  is  embraced  within  the 
descriptive  boundaries  in  the  deed  dated  July 
24,  1893,  from  W.  T.  Pritchell  and  Otho  F. 
Mears  special  commissioners,  to  Marion  Scott, 
produced  in  evidence." 

As  a  general  rule,  the  construction  of  all 
written  documents  in  evidence  belongs  to  the 
court  exclusively,  but  It  Is  equally  as  well 
settled  that  the  location  of  a  disputed  bound- 
ary line  is  a  question  of  fact  for  the  jury. 
The  line  of  demarcation  between  the  two 
chisses  of  cases  is  clearly  pointed  out  by 
Burks,  J.,  In  Collier  v.  Southern  Ex.  Co.,  32 
Grat  723,  where  the  opinion  says: 

"The  rule  as  laid  down  by  Baron  Park  in 
Nelson  v.  Hartford  is  generally  accepted.  The 
construction  of  all  written  instruments,'  he 
says,  'belongs  to  the  court  alone,  whose  duty 
it  is  to  construe  all  such  instruments  as  soon 
as  the  words  in  which  they  are  couched,  and 
the  surrounding  circumstances,  if  any,  have 
been  ascertained  as  facts  by  the  jury;  and  it 
is  the  duty  of  the  jury  to  take  the  construc- 
tion from  the  court,  either  absolutely,  if  there 
be  no  words  of  art  or  phrases  used  in  commerce, 
and  no  surrounding  circumstances  to  be  ascer- 
tained, or  conditionally,  where  those  words  or 
circumstances  are  necessarily  referred  to  them." 

See,  also,  Rausens  v.  Lawson,  91  Va.  226, 
21  S.  R  374 ;  Mitchell  v.  Williams,  114  Va. 
423,  76  S.  E.  949 ;  Honaker  v.  Sbrader,  116 
Va. ,  79  S.  E.  391. 

[I]  The  refusal  of  the  court  to  give  plain- 
tilTs  in  error's  instructions  Nos.  13  and  14  is 
suggested  in  the  petition  for  tbls  writ  of  er- 


ror, bat  the  error,  if  any,  is  not  pointed  out 
or  pressed  in  argument,  and  we  shall  consid- 
er It  as  having  been  waived. 

As  the  judgment  of  the  conrt  below  has 
to  be  reversed  for  the  reasons  stated,  the 
verdict  of  the  Jury  set  aside  and  the  cause 
remanded  for  another  trial,  the  remaining 
assignment  of  error,  which  involves  a  discus- 
sion of  the  evidence  introduced  at  the  last 
trial,  will  not  be  here  further  considered. 


016  Va.  4») 
LAKE  BOWLING  ALLEY,  Inc.,  v,  CITY  OF 
RICHMOND. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
U,  1914.) 

1.  MtrwicrPAi.  Cobpobationb  (|  402*)— Pub- 
lic IMPBOVEKKNTS— DaUAOES — PbOCBEDINOS 
fob  ASSESSIIENT. 

A  notice  by  an  assessor  appointed  by  the 
council  of  a  dty  to  ascertain  the  damages  to 
abutting  owners  from  a  change  in  the  grade  of 
a  street,  as  required  by  Acts  1908,  c.  217,  is 
to  be  served  as  prescribed  by  the  act,  and  not 
as  prescribed  by  Code  1904,  ig  321fr-3235. 

(Bd.  Note.— For  other  cases,  see  Mnnicipai 
Conwntiona^  Cent  Dig.  H  969-081;  Dec  Dig. 

2.  MUNIOIPAI.  CORPOBATIOHS  (|  402*)— PUB- 
UC  iMPBOVEVENTe— Damaqes— Pboceedihos 
FOB  Assessment. 

Where  the  president  of  a  corporation,  aft- 
er service  of  notice  upon  its  agent  b^  the  as- 
sessor appointed  by  the  council  of  a  city  to  as- 
certain the  damages  to  abutting  owners  by  a 
change  in  the  grade  of  a  street,  wrote  the  as- 
sessor, "I  apologize  for  not  appearing  on  yes- 
terday; I  made  a  mistake  in  the  time,"  etc.,  it 
was  an  acknowledgment  of  the  service  of  the 
notice,  and  amounted  to  an  appearance  by  the 
corporation,  and  hence  was  a  waiver  of  all 
questions  of  the  service  of  process. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  969-981;  Dec.  Dig. 
{  402.*] 

8.  MuNiciPAi,  Cobpobationb  (|  402*)— Pub- 
lic IMPBOVKMENTS— ASSCSellSNT  OF  DAUAO- 
EB— HABUI.EBB  EbBOB. 

That  the  assessor  appointed  by  the  coun- 
cil of  a  city  to  ascertain  the  damages  to  abut- 
ting owners  by  a  change  of  the  grade  of  a 
street,  as  required  by  Acta  1908,  c.  217,  filed 
his  report  with  the  council  sooner  than  he 
should  have  under  the  act,  or  before  the  prop- 
erty owner's  right  of  appeal  to  the  corpora- 
tion or  hustings  court  had  expired,  was  not 
prejudicial  to  an  owner  who  did  not  seek  an  ap- 
peal, and  was  not  deprived  of  that  right  by 
such  irregularity. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  969-981;  Dec  Dig. 
I  4M)2.*] 

4.  MuNiciPAi.  Corporations  (|  402») — Pub- 
lic Improvements— DAiCAaES—PBocEEDiNOB 
fob  Absebbmbnt. 

Under  Acts  1908,  c.  217,  providing  the 
mode  of  ascertainment  of  damages  to  abutting 
owners,  where  any  city  or  town  causes  injury 
by  changing  the  grade  of  a  street,  the  council 
of  a  city  could  not,  six  months  after  the  ap- 
proval and  confirmation  of  the  assessor's  award, 
and  more  than  six  months  after  the  property 
owner's  right  of  appeal  therefrom  had  expired, 
reopen  the  assessment  proceedings  so  as  to  al- 
low a  property  owner  to  be  heard,  since  the 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dtg.  A  Am.  Die.  Key-No.  Series  t  Rep'r  Indexes 
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proceedings  bad  become  final  and  passed  be- 
yond the  control  of  the  coondl. 

[Ed.  Note. — For  other  cases,  see  Monidpal 
Corporations,  Cent  Dig.  ii  968-981 ;  Dec.  Dig. 
|402.»] 

B.  Jtjbt  (1 19»)— Right  to  Jttkt  Tbial— Pub- 
lic luPBOVKMKNTS— Damages— Pboceedinos 
FOB  Assessment— Statute— Constitution- 
ality. 

Acts  1908,  c.  217,  authorizing  the  council 
of  a  city  to  appoint  an  officer  or  committee  to 
ascertain  damages  to  abutting  owners  by  a 
change  in  the  grade  of  streets,  is  not  unconsti- 
tutional because  not  providing  for  a  jury  to  as- 
certain the  damages. 

[Ed.  Note. — For  other  cases,  see  Jott,  Cent. 
Dig.  H  104-133;   Dec  Dig.  {  19.*] 

Error  to  Hustings  Court  of  Richmond. 

Action  by  the  Lake  Bowling  Alley,  Incor- 
porated, against  the  City  of  Richmond.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Isaac  DlggB,  of  Richmond,  for  plaintiff  In 
error.  H.  R.  Pollard,  of  Richmond,  for  de- 
fendant In  error. 

WHITTLE,  J.  Upon  this  writ  of  error  we 
are  asked  to  review  a  Judgment  In  behalf  of 
the  city  of  Richmond  In  an  action  brought  by 
the  Lake  Bowling  Alley,  Incorporated,  to  re- 
cover damages  for  lowering  the  grade  of 
Beverley  street  In  front  of  its  premises.  The 
city  of  Richmond  bad  passed  an  ordinance 
directing  the  reduction  of  the  street  to  the 
grade  line  established  by  law,  and  In  con- 
formity with  the  act  of  assembly  ordered 
the  assessor  of  damages  to  inspect  and  assess 
the  damages,  if  any,  to  abutting  property 
owners.    Acts  1908,  p.  328. 

The  assessor  gave  written  notice  to  the 
plaintiff  that  the  sum  of  $50  had  been  ascer- 
tained by  him  as  the  damages  that  would  be 
suffered  by  It  In  consequence  of  the  grading, 
and  cited  the  plaintiff  to  appear  In  his  office 
In  the  dty  hall  at  an  hour  and  day  named  to 
show  cause  against  the  ascertainment.  This 
notice  was  delivered  by  the  assessor  to  one 
Bell,  who  was  found  at  the  plaiutifTs  place  of 
business  and  represented  himself  as  the  man- 
ager. It  is  denied  that  be  was  manager,  but 
Is  admitted  that  he  was  an  agent  and  had 
charge  of  the  premises  from  about  4  o'clock 
in  the  afternoon  until  the  closing  hour  at 
night.  In  our  view  of  the  matter,  however,  it 
is  immaterial,  under  the  facts  of  tbe  case, 
whether  he  was  an  officer  of  the  corporation 
or  an  agent  merely. 

No  one  representing  the  company  appeared 
before  the  assessor  at  the  time  and  place 
mentioned  In  tbe  notice  to  contest  the  award ; 
but  on  the  day  following  tbe  return  day  of 
the  notice  the  assessor  received  a  letter  from 
tbe  president  of  the  corporation.  In  which  he 
says  in  part: 

"I  apologize  to  you  for  not  appearing  on  yes- 
terday. I  made  a  mistake  in  the  time;  thought 
it  was  last  night.  I  wish  to  notify  you  we 
claim  our  damages  will  be  more  than  $50.00  by 
cut  on  Beverley  street.  Am  willing  to  submit 
to  any  one  for  arbitration.    •    •    • " 


There  was  no  appeal  by  tbe  company  from 
the  award  of  tbe  assessor,  although,  as  Indi- 
cated by  the  president's  letter,  be  was  dissat- 
isfied with  the  amount  of  the  assessment 
There  being  no  appeal,  the  assessor  reported 
his  finding  in  this  and  other  cases  to  the  dty 
council,  and  It  was  referred  to  tbe  committee 
on  finance,  where  the  report  remained  until 
October  2,  1911,  when  It  was  reported  back 
to  the  council  and  confirmed  by  a  Joint  reso- 
lution and  an  appropriation  made  to  meet  the 
assessment.  The  resolution  was  concurred  in 
by  the  board  of  aldermen  and  approved  by 
the  mayor  and  became  final  October  14,  1911. 
In  April,  1912,  the  plaintiff,  seven  months 
after  the  time  when  it  ought  to  have  appear- 
ed before  the  assessor,  and  six:  months  after 
its  right  to  appeal  from  bis  award  to  tbe 
hustings  court  had  expired  under  the  provi- 
sion of  the  statute,  submitted  its  contention 
to  the  council  that  the  damages  awarded 
were  inadequate;  whereupon,  that  body,  by 
resolution,  directed  tbe  assessor — 
"to  take  tip  ascertainment  made  on  said  prop- 
erty in  order  that  C.  H.  Cosby  (the  president  of 
the  company)  may  have  a  hearing,  and  the  as- 
sessor of  damages  is  hereby  directed  to  notify 
said  C.  H.  Cosby  when  sach  hearing  will  take 
place." 

That  resolution  was  referred  to  tbe  suc- 
cessor in  office  of  tbe  first  assessor  of  dam- 
ages, and  on  his  resignation  was  returned, 
Trithout  any  action  having  been  taken  there- 
on, to  the  administrative  board. 

In  the  action  for  damages  In  the  hustings 
court  tbe  defendant  Interposed  a  plea  of  res 
adjudlcata,  and  by  consent  of  parties  all 
questions  of  law  and  fact  were  submitted  to 
the  court  The  cvurt,  upon  the  evidence, 
overruled  the  motion  of  the  plaintiff  to  reject 
the  plea  and  rendered  tbe  Judgment  ander 
review  for  the  defendant 

The  first  error  alleged  involves  the  action 
of  the  trial  court  in  holding  that  the  notioe 
served  by  the  assessor  of  damages  constitut- 
ed due  and  legal  notice  to  the  plaintiff  In  er- 
ror of  tbe  ascertainment  of  the  damages  ac- 
cruing to  it  as  an  abutting  owner  In  conse- 
quence of  tbe  reduction  of  tbe  grade  of  Bev- 
erley street  In  front  of  its  lot 

[1]  The  vice  In  that  assignment  Is  In  sup- 
posing that  tbe  service  of  notice  of  assess- 
ments under  the  act  of  March  12,  1908,  must 
conform  to  the  requirements  of  chapter  15S 
of  the  Code,  rather  than  to  those  of  the  act 
referred  to.  Sections  3226,  3226,  and  3227 
deal  with  process  directed  to  an  officer  and 
returnable  within  ninety  days  to  the  court  or 
clerk's  office.  See  section  3220.  While  tlie 
assessment  statute  makes  it  the  duty  of  the 
assessor  to  give  written  notice  to  the  abutting 
owners  of  the  assessment  and  dte  them  to 
appear  before  such  officer — 
"not  less  than  ten  days  after  the  service  there- 
of, at  a  time  and  place  to  be  designated  there- 
in, to  show  cause,  if  any  they  can,  against  the 
ascertainment  so  made  as  aforesaid.  Such  no- 
tice may  be  given  by  personal  service  on  each 
of  the  property  owners,  except  that  notice   to 
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an  infant  or  insane  person  may  be  served  on 
bis  guardian  or  committee,  and  notice  to  a  non- 
resident may  be  mailed  to  tiim  at  Ms  place  of 
rcaidence  or  served  on  any  agent  of  lUs,  hav- 
ing the  property  in  charge,  or  on  the  tenant  of 
the  freehold,  or,  in  any  case,  in  lieu  of  snch 
personal  service  on  the  parties,  such  notice 
may  be  given  by  pablishing  the  same  in  some 
daily  newspaper  published  in  the  city  or  town, 
once  a  weeic  for  two  successive  weeks,  the  last 
publicatioD  to  be  made  at  least  ten  days  before 
the  day  on  which  the  parties  are  cited  to  ap- 
pear." 

Tb«se  provisions  are  inconsistent  with  tbe 
sections  of  chapter  158  relied  on,  and  show 
that  the  notice  In  question  is  to  be  served 
In  the  manner  prescribed  by  that  act,  and 
not  In  accordance  with  the  Oode. 

[2]  If  it  be  conceded  that  the  service  of 
the  notice  on  Bell,  the  agent  of  the  corpora- 
tion, was  irregular,  nevertheless  it  did  not 
prejudice  the  company,  for  the  letter  of  the 
president  to  the  assessor  admits  that  he  ac- 
tually received  the  notice.  Moreover,  he  does 
not  question  Its  sufficiency,  nor  does  he  ob- 
ject to  the  mode  of  service,  though  he  does 
conaplain  of  the  tnadequacy  of  the  damages 
allowed.  The  conduct  of  the  president,  in 
these  circumstances,  amounted  to  an  appear- 
ance to  the  proceeding.  Such  appearance — 
"or  a  general  appearance,  is  a  waiver  of  all 
iiuestions  of  the  service  of  process,  and  is 
equivalent  to  personal  service."  Norfolk  & 
Western  R.  Co.  v.  Sutherland,  105  Va.  545,  54 
S.  E.  465:  Rosenberg  v.  U.  S.  Fid.  &  Guar. 
Co.,  115  \  a.  T.11,  78  S.  E.  557. 

[3]  2.  The  second  ground  of  error  alleged 
is  that  the  assessor  filed  his  report  with  the 
clerk  of  the  council  sooner  than  he  ought  to 
have  done  under  the  statute.  The  act  pro- 
vides that  a  person  cited  to  appear  before 
the  assessor  may  appear  in  person  or  by 
counsel  and  state  his  objections  to  the  award. 
If  such  objections  are  overruled,  he  shall, 
within  thirty  days  thereafter,  but  not  after- 
wards, bare  an  appeal  of  right  to  the  cor- 
jwratlon  or  hustings  court  of  the  city,  or  In 
case  of  a  town  to  the  circuit  court  of  the 
county  in  which  such  town  is  situated.  The 
original  record  is  delivered  to  the  clerk  of 
the  court,  who  dockets  the  appeal,  and  It  Is 
beard  de  novo  by  the  court  or  Judge  thereof 
In  a  summary  way,  without  pleadings  In 
writing  and  in  term  time  or  vacation,  after 
reasonable  notice  to  the  adverse  party. 

"The  committee  or  officer  having  the  matter 
ID  charge  shall,  within  ten  days  after  the  expi- 
ration of  the  time  within  which  an  appeal  may 
be  taken  to  the  court,  file  a  detailed  report  with 
the  clerk  of  the  council  showing  separately  the 
anaonnt  of  damages  assessed  in  favor  of  each 
property  owner,  and  also  which,  if  any,  have 
taken  an  appeal.    »    •    • " 

Tbe  plaintiff  in  error  took  no  steps  looking 
to  an  appeal,  and  therefore  could  not  have 
been  prejudiced  by  the  circumstance  that  the 
as^esaor  may  have  filed  his  report  with  the 
clerk  of  the  council  sooner  than  he  should 
bare  done  under  the  statute.  If  it  had 
sooglit  an  appeal  and  been  deprived  of  that 
rigbt  by  such  Irregularity,  there  would  have 
been  Just  ground  for  complaint ;  but  it  ia  not 


pretended  that  an  appeal  was  contemplated, 
or  that  any  injury  was  sofFered  by  the  pre- 
mature filing  of  the  report  The  chief  ob- 
ject of  filing  the  report  ia  to  enable  the  Icoun- 
dl  to  make  provision  for  paying  the  assess- 
ment, so  that  a  party  who  does  not  Intend  to 
appeal  might  be  benefited,  but  could  not  be 
Injured  by  speedy  provision  for  the  payment 
of  damages  assessed  in  his  favor. 

[4]  3.  The  third  ground  of  error  alleged  Is 
to  the  action  of  the  trial  court  in  excluding 
as  part  of  the  testimony  offered  by  tbe  plain- 
tiff tbe  Joint  resolution  of  the  council  of 
April  12, 1912,  directing  the  assessor  "to  take 
up  assessment  made  on  said  property  in  or- 
der that  said  G.  H.  Cosby  may  have  a  hear- 
ing." 

As  observed,  this  resolution  was  passed  by 
the  council  six  months  after  the  approval 
and  confirmation  of  the  award  made  by  the 
assessor,  and  more  than  six  months  after 
the  expiration  of  tbe  time  allowed  for  an  ap- 
peal. The  assessment  proceedings,  by  the 
terms  of  the  act,  had  become  final  and  pass- 
ed beyond  the  control  of  the  assessor  and  the 
council.  Whatever  power  the  council  may 
have  had  In  Its  legislative  capacity  to  make 
additional  compensation  to  the  plaintiff  in 
error  if  the  damages  assessed  were  deemed 
inadequate,  Its  attempt  to  reopen  the  assess- 
ment proceedings  was  plainly  ultra  vires. 

[5]  4.  The  fourth  and  last  ground  of  er- 
ror alleged  which  calls  for  si>ecial  notice  Is . 
that  the  act  of  March  12,  1908,  and  the  ordi- 
nance of  the  city  of  Richmond  passed  in  fur- 
therance of  it  are  unconstitutional,  being  in 
contravention  both  of  the  Constitution  of 
Virginia  and  of  the  United  States. 

Special  assessment  statutes  are  not  ame- 
nable to  objection  on  the  ground  that  they 
deprive  the  landowner  of  his  right  to  have 
a  Jury  to  ascertain  what  will  be  a  Just  com- 
pensation for  the  land  proposed  to  be  taken 
(or  damaged)  for  a  public  highway,  unless 
the  Constitution  in  terms  requires  that  such 
compensation  shall  be  so  assessed.  And  there 
is  no  such  requirement  in  the  Constitution  of 
Virginia.  It  Is  true  that  for  many  years 
prior  to  April  30,  1874,  the  statutes  of  the 
state  provided  for  a  Jury  of  ad  quod  dam- 
num, composed  of  12  qualified  Jurors  of  the 
vicinage,  to  make  these  assessments.  But 
the  Legislature  of  that  year  amended  the 
former  statute  and  substituted  a  commission 
in  place  of  the  Jury  to  make  the  assessment. 
Acts  1874,  p.  468.  Since  that  enactment  the 
Constitution  of  1902  has  been  adopted,  and 
the  convention,  with  knowledge  of  the  fact 
that  the  Legislature  had  substituted  a  com- 
mission for  the  Jury  of  ad  quod  damnum  in 
assessment  cases,  manifested  no  disposition 
to  restore  the  former  law.  Tills  circum- 
stance affords  persuasive  evidence  that  tbe 
convention  did  not  disapprove  of  the  change 
wrought  by  the  amendment  referred  to. 

Under  the  act  of  1908,  as  we  have  seen, 
the  landowner  has  an  appeal  of  right  tioiv. 
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tbe  award  of  the  assessor  of  damages  to  the 
corporation  or  hustings  court-  of  the  dty, 
where  the  matter  Is  heard  de  novo,  and  in 
that  wa7  his  rights  are  adequately  safe- 
guarded. 

In  WUbum  t.  Ealnes,  lU  Va.  334.  68  S.  E. 
993,  this  court  In  construing  a  special  road 
law  for  Giles  county  (Acta  1908,  p.  611),  held 
that: 

"The  power  of  eminent  domain  is  an  Incident 
of  sovereignty  and  is  vested  solely  in  the  Legis- 
lature, subject  to  constitutional  restriction.  It 
may  ezerase  the  right,  directly  or  indirectly, 
through  such  agencies,  and  in  such  manner,  and 
to  such  extent  as  it  pleases,  subject  to  tbe  con- 
stitutional provision  that  private  property  shall 
not  be  taken  for  public  uses,  except  upon  mak- 
ing just  compensation.  Due  process  of  law  in 
this  connection  only  requires  that  the  power 
shall  be  exercised  in  subordination  to  establish- 
ed principles." 

In  that  case  the  original  tribunal  was  a 
district  board  of  road  commissioners,  com- 
posed of  the  supervisor  of  the  district  and" 
a  road  commissioner.  There  was  a  right 
of  appeal  from  the  action  of  that  board  to 
another  commission  composed  of  two  super- 
visors and  one  road  commissioner  from  other 
districts.  B^om  the  decision  of  the  second 
commission,  there  was  no  appeal,  except  in 
the  matter  of  damages,  with  respect  to  which 
an  appeal  lay  to  the  circuit  court. 

To  condemn  this  class  of  legislation  would 
overthrow  numerous  similar  enactments  un- 
der which  property  rights  have  accrued,  and 
would  embarrass  and  hamper  the  Legislature 
in  delegating  the  exercise  of  the  power  of 
eminent  domain  to  municipalities  and  other 
subordinate  agencies  of  the  state. 

For  the  foregoing  reasons,  the  Judgment 
complained  of  must  be  affirmed. 

Affirmed. 

(IIB  Va.  m) 

COLLIER  et  al.  t.  SEWARD  ft  ROPER  et  al. 

(Supreme  Court  of  Appeals  of  Yirginia.     June 

11,  1914.) 

1.  Wills  (i  687*)  —  Creation  of  Trust  — 
Rights  of  BEUEnciABjEs— Ckewtobs. 

Testatrix  bequeathed  certain  land  to  a  trus- 
tee to  pay  tbe  income  of  one  half  to  her  daugh- 
ter M.  for  life,  and  the  income  of  the  other 
half  to  her  daughter  E.  for  life ;  tbe  share  of 
each  on  her  death,  leaving  children  surviving, 
to  go  to  them  and,  in  case  of  the  death  of  ei- 
ther without  children  surviving,  the  remainder 
to  pa^  to  the  survivor.  E.  died  without  issue, 
after  which  M.  died  leaving  a  will  by  which 
she  directed  that  her  estate  should  be  divided 
equally  between  her  eight  children  and  C,  who 
was  insolvent  and  against  whom  complainants 
had  recovered  judgment.  Beld,  that  the  devise 
by  the  trustee  of  all  his  property  to  his  widow, 
the  beneficiary  M.,  and  her  devise  of  all  her  es- 
tate to  her  children,  including  C,  did  not  ex- 
tinguish the  trustee's  indebtedness  to  the  trust 
fund,  and  that  C.'s  interest  therein  was  sub- 
ject to  the  rights  of  his  creditors. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  1638-1643;   Dec  Dig.  687.*] 

2.  Bankbuptct  (S  268*)— Salk  bt  Tbusts»— 
Rights  ot  Pxjbchaseb. 

Where,  pending  suit  to  subject  an  inter- 
est of  a  bankrupt  in  a  trust  fund  to  the  rights 


of  judgment  creditors,  defendants,  who  were 
parties  to  tbe  suit  and  had  full  knowledge  of  its 
object,  purchased  tbe  interest  of  tbe  trustee 
in  bankruptcy  in  the  judgment  debtor's  inter- 
est in  the  trust  estate,  such  purchase  was  sub- 
ject and  not  superior  to  the  rights  of  such  cred- 
itors. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  U  372-879;   Dec.  Dig.  {  268.'] 

Appeal  from  Hustings  Court  of  Peters- 
burg. 

Suit  by  Seward  ft  Roper  and  others  against 
one  Collier  and  others.  Judgment  for  com- 
plainants, and  defendants  appeal.    Affirmed. 

Buford,  Lewis  ft  Peterson,  of  Lawrence- 
Tllle,  for  appellants.  Wm.  B.  Mrllwalne  and 
Jus.  B.  Prince,  both  of  Petersburg,  for  appel- 
lees Roper  and  Davis. 

BUCHANAN,  J.  The  appellees,  Seward  ft 
Roper,  who  were  judgment  creditors  of  G. 
Fisher  (filler,  brought  this  suit  to  subject 
the  latter's  Interest  in  a  trust  estate  created 
by  the  will  of  Sarah  V.  Fisher  to  the  pay- 
ment of  their  debt  In  the  year  1873  the 
said  testatrix  departed  this  life,  leaving  a 
will  which,  among  other  things,  contains  the 
following  provisions: 

"Third.  I  devise  and  bequeath  my  whole  es- 
tate both  real  and  personal  which  may  remain 
after  the  payment  of  my  debts  and  settmg  apart 
a  sufficient  sum  to  meet  the  annual  charge  above 
mentioned,  which  charge  shall  be  determined 
upon  the  happening  of  either  event  named,  to 
mj  friends,  Ro.  W.  Collier,  my  son-in-law,  and 
R.  H.  Wallace,  my  nephew,  and  the  survivor 
of  them,  their  and  his  heirs,  executors  and  ad- 
ministrators or  assigns,  upon  the  following 
trusts,  that  is.  to  say:  Upon  trust,  to  hold  on» 
moiety  thereof  for  the  sole,  separate  and  ex- 
clusive use  and  benefit  of  my  daughter,  Mary 
Little  Collier,  the  vrife  of  the  said  Ro.  W.  Cof- 
lier  for  and  during  her  natural  life,  free  from- 
any  debt,  liability  or  contract  heretofore  or 
hereafter  made  of  her  said  husband,  the  said 
Ro.  W.  Collier  or  any  other  husband  she  may 
hereafter  have,  and  upon  trust,  to  hold  the 
other  moiety  thereof  for  the  sole,  separate  and 
exclusive  use  and  benefit  of  my  daughter,  Eliza 
Glanville  Fisher  for  and  during  her  natural  life 
so  as  not  to  be  subject  in  any  manner  or  to  any 
extent  to  the  debts,  liabilities,  contracts  or  con- 
trol of  any  husband  she  may  at  any  time  liave, 
and,  should  the  rents,  interest  and  profits  of  the 
estate  devised  and  bequeathed  as  aforesaid,  in 
trust  for  my  said  daughters  respectively  prove 
at  any  time  insufficient  for  their  comfortable 
support  I  direct  the  aforesaid  trustees,  or  the 
survivor  of  them,  to  apply  so  much  of  the  prin- 
cipal as  in  their  or  his  judgment  may  be  neces- 
sary to  that  purpose. 

"Fourth.  After  the  death  of  my  said  daugh- 
ters respectively,  I  give  the  share  of  my  estate 
devised  and  beaueathed  as  aforesaid  In  trust  for 
each  respectively,  or  so  much  of  their  respective 
shares  as  may  then  remain  unconsumed  in  their 
support  respectively  to  their  respective  child  or 
children  then  living  and  the  descendants  of  such 
as  may  have  previously  died,  such  descendants 
taking  per  stirpes,  and  should  either  or  both  of 
my  said  daughters  die  leaving  no  child,  nor  the 
descendants  of  .any  child  surviving  her,  then  and 
in  that  case  I  give  the  same  to  such  person  or 
persons  as  she  or  they  respectively  shall  by  last 
will  and  testament  or  any  instrument  in  writ- 
ing in  the  nature  of  a  last  will  and  testament 
appoint,  and  in  default  of  such  last  will  and 
testament  or  testamentary  appointment  by 
either,  I  desire  that  her  said  share  shall  be  held 
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by  the  said  Ro.  W.  Collier  and  R.  H.  Wallace 
and  the  survivor  of  them,  in  tmst,  for  the  ase 
and  benefit  of  the  survivor  of  my  said  dangh- 
ters,  upon  the  same  trusts  as  are  hereinbefore 
directed." 

In  January,  1874,  R..  W.  Collier  qualified 
as  sole  executor  under  the  wUl,  and  in  Octo- 
ber of  the  next  year  settled  his  accounts 
as  sQch  executor  before  the  commissioner  of 
accounts,  and  elected  thereafter  to  hold  the 
estate  as  trustee.  The  estate  at  that  time, 
as  shown  by  the  said  settlement,  consisted  of 
two  parcels  of  land  valued  at  $6,120  and  per- 
sonal property  of  the  value  of  $17,700.08. 
The  said  Collier  as  trustee  never  settled  his 
accounts.  In  the  year  1898,  some  24  years 
after  he  took  charge  of  the  property  as  trus- 
tee, he  filed  a  bill  in  equity,  to  which  he 
made  oath,  for  the  purpose  of  obtaining  au- 
thority to  sell  a  small  portion  of  the  tmst 
estate,  in  which  he  stated  that  the  trust  fund 
in  his  hands  consisted  of  the  same  two  par- 
cels of  real  estate  and  "about  $17,000.00  in- 
vested in  notes,  bonds  and  other  securities." 

The  said  trustee  departed  this  life  in  April, 
1904,  leaving  a  will  by  which  he  gave  all  of 
his  estate  to  his  vddow,  one  of  the  beneficia- 
ries under  the  will  of  Sarah  V.  Fisher,  and 
appointing  her  as  his  executrix.  In  Decem- 
ber, 1906,  Eliza  G.  Fisher,  her  sister,  the  oth- 
er life  beneficiary  under  the  will  of  Sarah  V. 
Fisher,  departed  this  life  unmarried,  intes- 
tate, and  without  issue.  In  October,  1909, 
the  appellees,  Seward  &  Roper,  recovered 
their  Judgment  against  the  said  C.  Fisher 
Collier.  In  March,  1910,  Mary  L.  Collier, 
the  surviving  beneficiary  under  the  will  of 
ber  mother,  departed  this  life  leaving  a  will 
by  which  she  directed  that  her  estate  should 
be  divided  equally  between  ber  eight  chil- 
dren the  appellants  in  this  case  and  the  said 
C.  Fisher  Collier.  In  April  foUowing,  the 
bill  in  this  case  was  filed  to  which  all  of  the 
said  children  of  the  said  Mary  L.  Collier,  de- 
ceased, were  made  parties  defendant. 

In  June  of  that  year  C.  Fisher  Collier,  who 
bad  become  insolvent,  filed  his  petition  in 
bankruptcy  in  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Vir- 
ginia, and  in  November  following  an  order 
was  entered  in  that  court  In  pursuance  of 
which  the  trustee  in  bankruptcy  of  G.  Fisher 
Collier,  in  consideration  of  a  release  of  the 
claims  of  the  estate  of  his  mother  against 
the  said  bankrupt,  conveyed  to  the  appellants 
all  of  the  interest  which  the  trustee  in  bank- 
ruptcy bad  in  the  estate  of  their  mother. 
The  appellees,  it  seems,  were  not  parties  to, 
or  given  notice  of,  this  sale  and  conveyance. 

It  apiiears  from  the  bill  filed  by  the  trus- 
tee, Robert  W.  Collier,  in  the  year  1898,  that 
It  bad  not  been  necessary  for  him  to  use 
any  part  of  the  corpus  of  the  trust  estate 
for  the  support  of  the  life  tenants,  and  there 
is  nothing  in  the  case  to  show  that,  after 
Uiat  date  imtll  the  death  of  the  said  trustee 
In  the  year  1904,  any  portiton  of  the  corpus 
of  said  trust  fund  was  expended,  or  that  it 


was  necessary  to  expend  any  part  of  It  for 
the  support  of  the  life  tenants.  During  the 
progress  of  this  cause,  the  appellants,  the 
children  of  Mrs.  Mary  !•.  Collier  other  than 
C.  Fisher  Collier,  offered  to  purchase  the  lat- 
ter's  interest  In  the  real  estate  devised  by 
her  to  ber  children  in  equal  proportions,  at 
the  price  of  $3,011.25,  with  interest  from 
January  19,  1911.  This  offer  was  accepted 
and  the  money  paid  Into  court 

After  making  certain  deductions  from  the 
amount  ascertained  by  the  commissioner  to 
whom  the  matter  was  referred,  the  trial 
court  was  of  the  opinion  that  there  was  due 
the  trust  estate  from  Robert  W.  Collier,  trus- 
tee, the  sum  of  $15,252.62  at  the  time  of  bis 
death,  and  that  C.  Slsher  Collier  was  enti- 
tled to  one-eighth  of  that  sum,  with  interest, 
and  so  decreed.  It  was  further  of  opinion 
that  the  appellees,  Seward  &  Roper,  Judg- 
ment creditors  of  C.  Fisher  Collier,  were  en- 
titled to  subject  to  the  lien  of  their  Judgment 
the  lands  of  which  the  said  Robert  W.  Col- 
lier died  seised  and  possessed  and  now  in 
the  possession  of  the  appellants,  to  the  extent 
of  an  one-eighth  undivided  interest  therein, 
and  80  decreed.  To  that  decree  this  appeal 
was  allowed. 

The  appellants  insist  that  the  court  erred 
in  "holding  that  their  estates  are  chargeable 
in  favor  of  creditors  of  O.  Fisher  Collier 
with  any  portion  of  the  said  sum  of  $15,- 
252.52." 

[1]  This  court  is  of  opinion  that  upon  the 
case  made  the  trial  court  did  not  err  in  hold- 
ing that  Robert  W.  Collier,  trustee,  was  at 
the  time  of  bis  death  Indebted  to  the  trust 
fund  in  the  sum  of  $15,252.52.  The  court  is 
further  of  opinion  that  the  devise  by  Robert 
W.  Collier  of  all  of  his  estate  to  his  widow 
and  the  devise  by  her  of  all  of  her  estate  to 
her  children  in  equal  proportions  did  not,  as 
against  the  creditors  of  C.  Fisher  Collier, 
extinguish  the  debt  due  from  said  Robert  W. 
Collier.  The  court  Is  further  of  opinion  that 
it  is  wholly  immaterial,  for  the  purposes  of 
this  suit,  whether  the  remaindermen  in  the 
tmst  estate  took  a  contingent  or  a  vested 
remainder ,  interest  therein,  since  it  appears 
ttiat  at  the  time  of  the  death  of  the  life  ten- 
ants the  said  sum  of  $15,252.52  was  due  to 
the  trust  estate  from  the  said  trustee.  This 
being  so,  the  said  C.  Fisher  Collier's  inter- 
est in  that  fund  was  liable  for  and  could  be 
subjected  to  the  payment  of  bis  debts. 

[2]  The  court  is  further  of  opinion  that  the 
purchase  by  the  appellants  from  the  trustee 
in  bankruptcy  of  C.  Fisher  OolUer's  interest 
in  his  mother's  estate  did  not  affect  the  right 
of  the  appellees,  Seward  &  Roper,  Judgment 
creditors  of  C.  Fisher  Collier,  to  subject  the 
lands  of  which  Robert  W.  Collier  died  seised 
and  possessed  to  their  Judgment  At  the 
time  of  the  said  purchase  by  the  appellants 
they  were  parties  to  this  suit  and  had  full 
knowledge  of  Its  object,  and  they  could  not 
by  any  contract  or  agreement  with  the  said 
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trustee  In  bankruptcy  to  which  Seward  & 
Boper  were  not  parties  affect  the  latter's 
rights. 

Upon  the  whole  case,  the  court  Is  of  opin- 
ion that  there  Is  no  error  In  the  decree  com- 
plained of  to  the  prejudice  of  the  appel- 
lants, and  tliat  It  must  be  a£armed. 

Affirmed. 

(lie  Va.  893)  ■ 

HAMMOND  V.  RIDLEY'S  EX'RS  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     June 

11,  1914.) 

1.  MoRTQAOES  ({  38*)— Deed  as  MoBTaAOB— 
Evidence. 

Evidence  held  to  require  a  finding  tliat  com- 
plainant was  the  owner  of  an  undivided  moiety 
of  the  land  in  controversy ;  complainant's  deed 
to  defendant's  decedent  being  given  only  as  se- 
curity. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  108-111 ;  Dec.  Dig.  §  38.»] 

2.  Tbusts  (J  21*)- Declabation— Cebtaintt, 

Testator,  after  receiving  a  deed  to  com- 
plainant's interest  in  a  farm  which  they  had 
previously  owned  together,  executed  an  instru- 
ment reciting  that  he  held  the  legal  title  to  the 
Bluff  Point  farm  in  Westmoreland  county,  Va., 
and  that  complainant  was  entitled  to  an  un- 
divided half  interest  in  the  farm,  subject  to  pay- 
ment to  testator  of  an  existing  indebtedness  of 
$265.36,  with  interest,  and  such  further  indebt- 
edness as  might  arise  in  the  manapiement  of  the 
farm  and  be  owing  at  the  time  of  final  settle- 
ment. Hdd,  that  such  declaration  of  trust  was 
not  defective  for  want  of  definiteness,  and  was 
therefore  valid  and  enforceable. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §§  29,  30;  Dec.  Dig.  {  21.»] 

3.  Mortgages   (§  25*)- Vauditt— Consideb- 

ATION. 

Where  complainant  conveyed  to  testator 
his  interest  in  a  farm,  which  they  owned  to- 
gether, to  secure  the  payment  of  an  indebtedness 
which  he  owed  to  testator,  with  authority  to  re- 
tain the  debt  out  of  any  funds  that  might  at 
any  time  come  into  his  hands,  before  payment 
of  the  debt,  arising  from  complainant's  equitable 
interest  in  the  farm,  the  trust  thereby  createijl 
was  not  voluntary. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  U  2Q-A2,  1364 ;  Dec.  Dig.  {  25.*] 

4.  Trusts  (|  365*)— Enforcement— IjAChes. 

Where  a  trust  of  complainant's  interest  in 
a  farm  was  declared  in  writing  in  1900,  and  its 
existence  in  favor  of  complainant  was  repeated- 
ly admitted  by  testator  between  1904  and  1908, 
when  he  died,  a  suit  to  enforce  the  trust, 
brought  in  1911,  was  not  barred  by  laches. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §i  568-573;   Dec.  Dig.  !  365.*] 

5.  Fraudulent  Conveyances  (§  52*)— As- 
signment FOR  Creditors  —  Reconveyance. 

Complainant,  owning  a  half  interest  in  a 
farm,  valued  at  S2,000,  filed  a  declaration  of 
homestead,  and  then  made  an  assignment  for 
the  benefit  of  creditors,  reserving  all  his  exemp- 
tions, including  such  interest.  Complainant 
thereafter  conveyed  his  Interest  to  testator,  his 
co-owner,  to  secure  certain  indebtedness,  and, 
after  having  discharged  such  indebtedness,  pro- 
cured from  the  trustees  a  deed  releasing  his  in- 
terest in  the  farm  from  the  Incumbrance  of  the 
general  deed  of  assignment  Held,  that  neither 
complainant's  deed  to  his  co-owner  nor  the  deed 
of  tne  trustees  releasing  the  land  was  fraudu- 
lent 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  118-127 ;  Dec.  Dig. 
{  52.*] 


6.  Assignments  fob  Benefit  of  Cbeditobs 
(I  184*)— ErracT— Rights  of  Grantor. 

A  conveyance  for  the  benefit  of  creditors 
does  not  divest  the  grantor  of  all  interest  in  the 
property,  but  his  beneficial  interest  continues, 
subject  to  be  applied  to  the  satisfaction  of  the 
debts  secured ;  the  grantor  being  authorized  to 
incumber  such  interest  by  mortgage. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  H  555-671; 
Dec.  Dig.  i  184.*] 

7.  Assignments  fob  Benefit  of  Obeditobs 
(§  188*)— Release  of  Pbopebty  by  Tbub- 
TEES— Right  to  Object. 

Where  a  debtor  conveyed  certain  real  prop- 
erty, which  be  claimed  exempt  as  his  home- 
stead, to  trustees  for  the  benefit  of  creditors,  a 
subsequent  release  of  the  property  to  the  debtor 
by  the  trustees  could  omy  be  attacked  as  a 
breach  of  trust  by  creditors. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  §§  577-584; 
Dec.  Dig.  g  188.*] 

Appeal  from  Circuit  Court,  Westmoreland 
County. 

Suit  by  John  B.  Hammond  against  Cuth- 
bert  Wk  Ridley's  executors  and  devisees. 
Judgment  for  defendants,  and  complainant 
appeals.    Reversed. 

Moore,  Barbour,  Keith  &  McCandlish,  oC 
Fairfax,  and  Geo.  Mason,  of  Colonial  Beach, 
for  appellant  J.  O.  Hefflln,  of  Colonial 
Beach,  and  J.  W.  Chlnn,  Jr.,  of  Warsaw,  for 
appellees. 

H  ARRI  SON,  J.  Cuthbert  W.  Ridley  died  In 
August,  1908,  and  this  bill  was  filed  in  Janu- 
ary, 1911,  by  John  B.  Hammond  against  his 
executors  and  devisees,  alleging  that  be  and 
the  deceased  were.  In  the  lifetime  of  the  lat- 
ter, the  Joint  and  equal  owners  of  a  certain 
farm  in  Westmoreland  county,  that  Ridley 
held  the  legal  title  to  the  farm,  and  had  died 
without  conveying  to  him  his  one-half  there- 
of. The  prayer  of  the  bill  was  that  complain- 
ant might  be  decreed  to  be  a  half  owner  in 
the  farm,  and  that  the  same  be  partitioned, 
etc.  The  prayer  was  denied,  and  the  bill  dis- 
missed. 

It  is  not  questioned  that  for  some  years 
the  complainant  and  C.  W.  Ridley  were  the 
Joint  and  equal  owners  of  the  farm  in  ques- 
tion, known  as  "Bluff  Point,"  containing  299 
acres;  but  it  is  insisted  by  the  defendants 
that  the  complainant,  by  deed  dated  June  20, 
1899,  divested  himself  of  all  interest  in  the 
farm  by  conveying  such  interest  to  G.  W. 
Ridley,  and  that  he  is  now  estopped  from  as- 
serting any  dalm  therein  as  against  the  belis 
and  devisees  of  his  grantee. 

It  appears  that  by  deed  duly  recorded,  dat- 
ed March  14,  1895,  the  complainant  claimed 
his  homestead  in  his  one-tialf  Interest  in  tliis 
tract  of  land,  placing  bis  valuation  thereon 
at  $2,000,  and  on  March  27th  of  the  same 
year  made  a  general  deed  of  assignment  for 
the  benefit  of  his  creditors,  conveying  there- 
by to  trustees  all  of  his  property,  real  and 
personal,  including  his  one-half  Interest  In 
the  Bluff  Point  farm,  subject,  however,  nn- 
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der  the  express  provisions  of  the  deed,  to  all 
legal  exemptions  to  which  the  grantor  was 
entitled.  The  trustees  nnder  this  deed,  who 
were  charged  with  the  duty  of  administering 
the  trust,  being  satisfied  that  the  undivided 
one-half  interest  of  the  debtor  In  the  Bluff 
Point  farm  was  not  worth  more  than  the 
homestead  exemption  claimed  thereon,  and 
that  any  effort  to  sell  the  same,  with  its  at- 
tendant costs,  would  only  result  in  loss  to 
the  creditors,  never  undertook  to  sell,  and 
allowed  such  Interest  to  remain  In  the  pos- 
session of  the  homestead  claimant  In  this 
view  the  creditors,  by  their  silence,  at  least, 
seem  to  have  acquiesced. 

It  Is  true  that  by  deed  dated  June  20, 1899, 
the  complainant  conveyed  his  one-half  Inter- 
est in  this  farm  to  his  Joint  owner,  G.  W. 
Ridley.  This  deed  was  absolute  on  its  face, 
and  for  an  expressed  consideration  of  $10. 
The  fact  !.<«,  however,  as  well  established  as 
the  deed  itself,  that  the  purpose  of  this  con- 
veyance was  merely  to  secure  an  indebted- 
ness due  from  the  grantor  to  the  grantee. 
This  Is  shown  by  the  following  written  dec- 
laration, executed  by  C.  W.  .Ridley  and  de- 
livered to  the  complainant  more  than  a  year 
after  the  deed  was  made: 

"I.  C.  W.  Ridley,  on  this  81st  day  of  August, 
1900.  do  declare  that  I  bold  the  legal  title  to 
'Bluff  Point  Farm,'  in  Westmoreland  county, 
state  of  Virginia,  and  that  John  B.  Hammond 
is  entitled  to  one  undivided  half  interest  in 
said  farm,  subject  to  the  payment  to  me  of  an 
existing  indebtedness  of  $2G5.36  and  interest 
thereon  until  paid,  and  such  further  indebted- 
ness as  may  arise  in  the  management  of  said 
farm,  and  be  due  and  owing  at  the  time  of  final 
settlement  of  his  interest  therein." 

It  further  appears  that  by  another  paper, 
bearing  even  date  date'  with  that  last  men- 
tioned, signed  by  both  the  complainant  and 
Ridley,  It  was  recited  that  all  matters  of  deb- 
It  and  credit  and  all  matters  of  partnership 
account  In  relation  to  Bluff  Point  farm  from 
December,  1895,  to  June,  1899  (the  date  of 
the  conveyance  by  complainant  to  Ridley), 
bad  l>een  included  and  fully  considered,  and 
that  It  was  found,  ascertained,  and  agreed 
that  there  was  due  and  owing  on  that  date 
from  the  complainant  to  Ridley  on  personal 
account  $238.67,  and  on  partnership  account 
of  Bluff  Point  farm  $26.69;  the  two  balances 
aggregating  $265.36.  It  is  further  recited 
that  for  the  purpose  of  better  securing  this 
balance  it  was  agreed  that  C.  W.  Ridley  was 
thereby  fully  authorized  to  retain  out  of  any 
funds  arising  from  the  equitable  interest  of 
Hammond  In  the  Bluff  Point  farm  a  suffi- 
cient sum  to  pay  whatever  might  then  re- 
main unpaid  of  such  ascertained  indebted- 


It  further  appears,  from  a  written  receipt 
signed  by  C.  W.  Ridley,  dated  October  31, 
1904,  that  on  that  day  the  complainant  set- 
tled In  full  with  Ridley  and  paid  to  him  the 
entire  balance  mentioned  of  $265.36  and  in- 
terest It  farther  appears  that,  after  the 
complainant  had  discharged  his  indebtedness 
to  Bldley,  he  procured  from  the  trustees  un- 


der his  general  deed  of  assignment  a  deed, 
dated  November  22,  1904,  releasing  his  in- 
terest in  the  farm  from  the  Incumbrance  of 
such  general  deed.  This  release  was  made 
to  C.  W.  Ridley,  in  whom  the  legal  title  to 
complainant's  interest  still  remained,  but 
was  delivered  to  complainant  and  retained 
by  him;  he  having  procured  the  release  for 
the  purpose  of  perfecting  the  legal  title  in 
Ridley  and  thereby  removing  any  cloud  there- 
on by  reason  of  the  lien  of  the  deed  of  assign- 
ment The  indisputable  proof  afforded  by 
these  written  memorials  that  the  complainant 
was  the  true  and  beneficial  owner  of  an  un- 
divided half  interest  in  this  farm  is  further 
fortified  by  parol  evidence,  which  shows  that 
in  his  lifetime  Bldley  repeatedly  admitted 
that  he  and  the  complainant  were  Joint  and 
equal  owners  thereof. 

[1]  The  contention  of  the  defendants  that 
the  complainant  has  not  stated  In  bis  bill  a 
case  entitling  him  to  the  relief  asked,  upon 
the  facts  shown  of  record,  cannot  be  sus- 
tained. The  facts  as  they  are  shown  to  ex- 
ist differ  in  no  essential  particular  from  the 
case  stated  in  the  bill,  and  the  complainant 
is  therefore  entitled  to  the  aid  of  a  court  of 
equity. 

[2]  A  further  contention  of  the  defendants 
is  that  the  declaration  of  trust  relied  on  by 
the  complainant  does  not  set  out  with  suffi- 
cient particularity  the  terms  and  the  manner 
in  which  the  trust  Is  to  be  performed.  The 
declaration  of  trust  mentioned  is  the  paper 
dated  August  31,  1900,  already  quoted  in  full, 
which  Is  followed  by  the  more  extended  pa- 
per, of  even  date,  also  herein  adverted  to. 
It  is  difficult  to  understand  how  the  terms  of 
a  trust  could  be  more  explicit  Certainly  the 
expression  of  such  terms  Is  ample  to  enable 
a  court  of  equity  to  give  full  force  and  effect 
to  the  trust  No  particular  technical  words 
need  be  used;  even  the  word  "trust"  or 
"trustee"  is  not  essential.  Any  other  words 
which  unequivocally  show  an  Intention  that 
the  legal  estate  was  vested  In  one  person,  to 
be  held  in  some  manner  or  for  some  purpose 
on  behalf  of  another,  tf  certain  as  to  all 
other  requisites,  are  sufficient  8  Pomeroy's 
Eq.  (8d  Ed.)  §  1109. 

[3]  The  defendants  further  contend  that. 
If  these  papers  are  sufficient  to  operate  as  a 
declaration  of  trust,  such  trust  wlU  not  be 
enforced  by  a  court  of  equity,  because  It  is 
voluntary,  and  also  because  the  conditions 
have  not  been  performed. 

There  can  be  but  one  Reduction  from  the 
facts  already  stated,  namely,  that  the  com- 
plainant vested  the  legal  title  to  his  halt  of 
the  farm  in  Ridley  for  the  express  purpose  of 
securing  to  the  latter  certain  spedflcally 
mentioned  Indebtedness,  with  authority  in 
Ridley  "to  retain  out  of  any  funds  that  may, 
at  any  time  before  payment  of  the  debt,  come 
into  bis  hands,  arising  from  the  equitable 
interest  of  said  Hammond  in  Bluff  Point 
farm."  The  purpose  and  condition  of  the 
trust  was  performed  when  the  complainant 
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paid  the  debt  thereby  secured,  and  no  argu- 
ment Is  needed  to  show  that  such  a  transac- 
tion under  such  drcnmstances  Is  not  vol- 
untary. 

[4]  The  defendants  make  the  further  con- 
tention that  the  complainant  is  not  entitled  to 
the  relief  prayed  for  because  of  laches  in 
asserting  his  claim.  This  position  is  unten- 
able. The  trust  here  was  declared  in  writing 
In  1900.  Payment  of  the  debt  thereby  se- 
cured was  acknowledged  in  writing  in  1004. 
The  existence  of  the  trust  in  favor  of  the 
complainant  in  an  undivided  one-half  interest 
in  the  farm  was  repeatedly  admitted  by  Rid- 
ley between  the  last-mentioned  date  and  the 
date  of  his  death  in  1908.  There  is  nothing 
in  the  circumstances  of  the  case  to  admit  of 
the  application  of  the  doctrine  of  laches; 
on  the  contrary,  the  continued  existence  of 
the  trust,  repeatedly  acknowledged,  is  suffi- 
cient to  defeat  Its  application. 

As  said  by  Judge  Joynes  in  Bargamin  t. 
Clarke,  20  Grat.  (61  Va.)  544: 

"As  long  as  the  relation  of  trustee  and  cestui 
que  trust  is  acknowledged  to  exist  between  the 
parties,  and  the  trust  is  continued,  lapse  of 
time  can  constitnte  no  bar  to  an  account  or 
other  proper  relief  for  the  cestui  que  trust." 

The  defendants  further  contend  that  the 
complainant  is  estopped  by  his  own  deeds  to 
claim  any  interest  in  the  farm.  Under  this 
head  It  is  suggested  that  the  court  may  infer 
that  complainant's  deed  to  Ridley  was  vol- 
untary and  made  to  defraud  bis  creditors, 
and  for  that  reason  deny  him  a  hearing. 

[S]  We  have  already  seen  that  the  deed 
mentioned  was  not  voluntary,  and  there  is  no 
charge  in  the  pleading,  or  intimation  in  the 
evidence,  that  the  transaction  was  tainted 
with  the  slightest  fraud.  On  the  contrary, 
the  idea  is  negatived  by  the  established  facts. 
In  this  suggestion  the  rule  that  fraud  is 
never  presumed,  but  must  always  be  alleged 
and  clearly  proven,  is  entirely  ignored. 

Xt  is  also  insisted  that,  inasmuch  as  the 
complainant  bad  assigned  this  property  for 
the  benefit  of  Ids  creditors,  he  thereby  divest- 
ed himself  of  all  Interest  therein,  and  can- 
not now  avail  himself  of  the  failure  to  re- 
cord the  deed  of  assignment  In  Westmoreland 
county. 

[•]  The  deed  of  assignment  expressly  re- 
serves to  the  complainant  all  the  exemptions 
to  which  he  was  entitled,  which  included  his 
homestead  exemption  of  $2,000,  an  interest  in 
the  property  large  enough,  In  the  judgment 
of  the  trustees,  to.  take  the  whole  half  inter- 
est Further,  a  deed  of  conveyance  to  se- 
cure creditors  does  not,  as  contended,  divest 
the  grantor  of  all  interest  in  the  property 
conveyed.  His  beneficial  Interest  continues, 
subject  to  be  applied  to  the  satisfaction  of 
the  debts  secured.  The  grantor  can  further 
incumber  bis  interest,  as  was  done  in  this 
case,  by  the  mortgage  to  secure  Ridley  the 
$265.36. 

[7]  The  question  is  discussed  in  the  de- 


fendants' brief  as  to  whether  or  not  the  trus- 
tees in  the  general  deed  'of  assignment  bad 
the  right  to  release  the  complainant's  one- 
half  Interest  in  the  farm  from  the  lien  of 
that  incumbrance.  Whether  or  not  the  tni»- 
tees  committed  a  breach  of  trust  in  making 
the  release  mentioned  is  a  matter  which  does 
not  concern  the  defendants.  The  only  per- 
sons interested  in  that  question  are  the  com- 
plainant, his  creditors,  and  the  trustees,  who 
are  raising  no  issue  on  the  subject.  What- 
ever effect,  if  any,  that  release  had,  inured, 
not  to  the  personal  benefit  of  Ridley,  who 
held  the  legal  title,  but  to  him  as  trustee  atkd 
to  his  cestui  que  trust,  at  whose  instance 
and  for  whose  benefit  it  was  made,  in  order 
to  get  the  legal  title  then  outstanding  in  the 
trustees  united  with  the  legal  title  then  In 
Ridley. 

The  remaining  contentions  found  in  the 
brief  of  defendants  have  been  carefully  con- 
sidered, and,  even  if  tenable,  they  could  not 
affect  the  result  reached  in  this  case,  and 
therefore  they  need  not  be  further  noticed. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  complainant,  John  B.  Hammond, 
has  established  that  be  is  the  equitable  own- 
er of  an  undivided  one-half  interest  in  the 
Bluff  Point  farm  in  Westmoreland  county, 
and  that  C.  W.  Ridley,  his  late  joint  and 
equal  owner,  was  the  bolder  of  the  legal  title 
thereto  for  his  l>eneflt  It  follows,  from  this 
conclusion,  that  the  lower  court  erred  in  de- 
nying the  relief  prayed  for  and  dismissing 
the  complainaut's  bilL 

The  decree  appealed- from  must  therefore 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  the 
views  expressed  in  this  opinion. 

Reversed. 


OlS  Ta.  SU) 
ALLEN'S  BZ'Z  v.  VIRGINIA  TRUST  CO. 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

11,  1914.) 

1.  EXXOUTOBS  AND  Adminibtbatobs  ({  495*)— 
COUUISBIONS— Pebsonal  Pbopebty  Dis- 
TBiBUTBD  IN  Kind. 

Where  an  executrix  received  into  her  pos- 
session certain  stocks  and  bonds  which  shr  dis- 
tributed in  kind  to  distributees,  she  was  entitled 
to  commissions  on  the  value  thereof  at  6  per 
cent. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {S  2089-2106, 
2108 ;   Dec.  Dig.  {  495.*] 

2.  WOBDS  AND  PHKASES— "MaBOIK." 

The  word  "margin"  signifies  mon^  or  oth- 
er property  deposited  with  a  broker  by  his 
customer  to  secure  the  broker  against  loss  by 
reason  of  fluctuations  in  the  market  price  of  the 
commodity  purchased  or  sold. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4367,  4868.] 

3.  Uamino  (I  49*)— PxTBOHASK  or  Stocks  on 
Maboinb— Validity     of     Contract— Pbk- 

SnUPTIONS. 

That  corporate  stocks  were  purchased  by 
decedent  on  margin,  in  the  absence  of  any  show- 
ing that  actual  delivery  was  not  intended  at  the 
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maturity  of  the  oontracL  did  not  render  tiie 
same  invalid  as  a  gambUng  transaction;  the 
presumption  being  in  favor  of  tlie  validity  of 
the  contract  ' 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  §§  100-102 ;    Dec.  Dig.  {  49.*] 

4.  Executors  and  ADUiRiB'tBATORS  ({  495*) — 
CoioaauoKB— Stocks  Pcbohabxd  oh  Mas- 
bin. 

Where  a  testator,  at  the  time  of  his  death, 
owned  certain  stocks  in  the  possession  of  his 
brokers  which  they  held  on  margin,  and  his  ex- 
ecutrix borrowed  money,  paid  the  balance  of  the 
debt  and  distributed  the  stocks  in  kind  among 
tbe  distributees  entitled  thereto,  she  was  en- 
titled to  commissions  on  the  value  of  the  stocks. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  tS  2089-2106, 
2108;   Dec.  Dig.  i  495.*] 

Appeal  from  Ctkancery  Court  of  Richmond. 

Suit  by  Otway  S.  Allen's  executrix  against 
the  Virginia  Trust  Company,  as  trustees,  and 
others.  From  a  decree  denying  the  executrix 
contain  commissions,  she  appeals.  Reversed 
and  remanded. 

Wellford  ft  Taylor,  of  Ricbmond,  for  ai>- 
pellant  Daniel  Grinnan  and  Christian,  Gor^ 
don  ft  Christian,  all  of  Blcfamond,  for  appel- 
tees. 

KEITH,  P.  This  suit  was  brought  In  the 
chancery  court  of  the  dty  of  Ricbmond  to 
settle  up  tbe  estate,  real  and  personal,  of 
Otway  S.  Allen,  deceased.  All  proper  parties 
being  made,  such  proceedings  were  had  that 
the  estate  was  distributed  to  the  satisfaction 
of  the  devisees  and  legatees  under  bis  will, 
with  tbe  exception  of  bis  executrix,  who 
complains  that  the  decree  denied  to  her  cer- 
tain commissions  to  wblcb  she  claims  she 
was  entitled. 

Tbe  cause  was  referred  to  a  commissioner 
to  settle  tbe  accounts  of  the  executrix,  and 
be  returned  a  report,  from  which  it  appears 
that  tbe  gross  valne  of  tbe  personal  estate 
Is  $105,730,  consisting  of  stocks  and  bonds. 
To  tbls  report  tbe  parties  In  interest  adverse 
to  tbe  executrix  excepted,  because  a  com- 
mission of  6  per  cent,  or  any  commission, 
was  allowed  on  stocks  and  bonds  to  the 
amotmt  of  $57,102,  wblcb  were  distributed  in 
kind  among  the  parties  entitled  thereto,  and 
to  so  much  of  tbe  reitort  as  allows  a  com- 
mission of  5  per  cent  on  tbe  sum  of  $35,701.- 
11,  being  tbe  amount  of  money  paid  to 
Branch,  Cabell  ft  Co.  by  tbe  executrix  in  full 
satisfaction  of  tbe  amount  due  on  500 
shares  of  stock  of  tbe  Pennsylvania  Rail- 
road Company  and  100  shares  of  stock  of  the 
Chesapeake  ft  Ohio  Railway  Company,  wblcb 
bad  been  purchased  by  Otway  S.  Allen,  de- 
ceased, daring  his  lifetime,  and  on  which  a 
balance  was  due  at  tbe  time  of  bis  death. 

[1]  Tbe  court  overruled  tbe  first  exception 
and  maintained  tbe  right  of  the  executrix 
to  a  commission  of  6  per  cent  on  tbe  stocks 
and  bonds  distributed  in  kind;  and  in  this 
we  think  there  was  no  error.  A  long  line  of 
decisions  in  this  state,  beginning  with  Gran- 


berry  y.  Granberry,  1  Wasb.  (1  Va.)  246,  1 
Am.  Dec.  465,  fixes  a  commission  of  6  per 
cent  on  receipts  as  the  usual  allowance, 
whicb  may  be  reduced  or  increased  under 
peculiar  circumstances.  4  Min.  Inst  pt  2, 
p.  1487;  Darling  v.  Camming,  111  Va.  637, 
09  S.  B.  940;   2  Lorn.  Ex'rs,  329. 

Tbe  court  very  properly  overruled  tbe  first 
exception,  but  sustained  tbe  second;  and 
thereupon  an  appeal  was  allowed  tbe  ex- 
ecutrix. 

At  tbe  time  of  tbe  testator's  death,  there 
were  in  tbe  bands  of  Branch,  Cabell  ft  Co., 
brokers,  500  shares  of  Pennsylvania  Railroad 
Company  stock  of  tbe  par  value  of  $60,  100 
shares  of  the  stock  of  the  Chesapeake  ft  Ohio 
Railway  Company  of  the  par  value  of  $100 
each,  and  12S  shares  of  the  stock  of  tbe  Clif- 
ton Forge  Light  &  Water  Company  of  tbe  par 
value  of  $26.  There  was  due  upon  this  stock 
to  Branch,  Cabell  ft  Co.  the  sum  of  $35,300.08. 
The  report  of  the  commissioner  allows  5  per 
cent  to  the  executrix  upon  tbe  value  of  tbe 
stock,  while  the  contention  of  appellees  is 
that  from  tbe  value  of  tbe  stock  $35,300.08 
should  have  been  deducted  and  a  commission 
allowed  upon  the  residue. 

The  chancery  court  was  of  opinion  tbat 
tbls  transaction  grew  out  of  tbe  purchase  of 
tbe  stock  upon  a  margin,  and  seems  in  some 
measure  to  rest  its  conclusion  denying  tbe 
commission  upon  tbat  fact  'All  tbat  appears 
from  the  record  is  tbat  the  stoq^s  were  in  tbe 
bands  of  Branch,  Cabell  ft  Co.,  and  tbat 
there  was  due  upon  them  tbe  sum  above  nam- 
ed of  $35,000. 

We  do  not  deem  It  material  to  conjecture 
as  to  tbe  circumstances  attending  this 
transaction,  for.  If  it  were  conceded  to  be 
a  purchase  of  stocks  upon  a  margin,  tbat 
fact,  standing  alone,  would  have  no  controll- 
ing effect 

[2]  In  EUlott  on  Contracts,  f  1002.  It  la 
said: 

"The  word  'margin'  signifies  money  or  other 
property  deposited  with  a  broker  by  his  cus- 
tomer to  secure  the  broker  against  loss,  by  rea- 
son of  fluctuations  in  the  market  price  of  the 
commodity  purchased  or  sold.  It  is  held,  with 
few  exceptions,  that  a  speculative  transaction 
for  tbe  purchase  and  sale  of  stock  or  other  com- 
modity on  margins  does  not  constitute  gam- 
bUng." 

And  in  section  1003  tbe  same  author  says: 
"The  same  test  is  applied  here  as  in  other 
transactions  in  futures.  If  the  parties  mutually 
understood  and  intended  that  the  purchaser 
should  pay  for  and  the  seller  should  deliver 
the  commodity  at  the  maturity  of  the  contract, 
it  is  a  legal  and  valid  transaction ;  and  the  fact 
that  the  purchaser  is  required  to  deposit  a  mar^ 
^n  and  mcrease  the  same  at  any  time  the  mar- 
ket requires  it,  in  order  to  insure  payment  of 
the  market  price  at  the  maturity  of  the  con- 
tract, and  thus  insure  the  broker  against  loss, 
or  that  the  seller  shall  deposit  a  margin  and  in- 
crease the  same  as  the  market  shall  require,  in 
order  to  make  sure  delivery  at  maturity  of  the 
commodity  sold,  does  not  vitiate  the  contract" 

[3]  There  Is  nothing  before  us  but  the  bare 
fact,  as  we  have  stated,  and.  If  a  presump- 
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tlon  iB  to  be  Indulged,  that  presumption  will 
be  In  favor  of  the  validity  and  legality  of  tbe 
contract  Wbetber  the  decedent  was  tbe 
complete  owner  of  the  stocks  in  question,  and 
deposited  the  same  as  security  for  a  loan,  or 
whether  the  transaction  was  one  in  which 
the  broker  had  bought  these  stocks  upon  a 
margin,  and  the  stocks  themselves  were  held 
as  security  for  the  ultimate  payment  of  the 
purchase  price,  is,  we  think,  immaterial  td 
the  question  at  issue.  .  It  is  somewhat  analo- 
gous to  the  case  of  Exposition  Arcade  Corp. 
V.  Ut  Bros.,  113  Va.  674,  76  S.  E.  117,  Ann. 
Cas.  1913D,  336,  where  goods  were  delivered 
to  the  buyer  but  title  was  retained  by  the  sell- 
er until  the  price  was  paid,  and  It  was  held, 
upon  the  authority  of  Chicago  Equipment 
Co.  V.  Merchants'  Bank,  136  U.  S.  268,  10 
Sup,  Ct  999,  34  L.  Ed.  349,  that  the  transac- 
tion was  in  legal  effect  the  same  as  if  the 
buyer  had  obtained  title  from  the  seller  and 
had  given  back  a  mortgage  to  secure  the  pur- 
chase price.  Mr.  Justice  Harlan,  in  tbe  case 
from  136  U.  S.,  says  that: 

"Tbe  agreement  that  tbe  title  should  remain 
in  the  payee  until  the  notes  were  paid  •  •  * 
is  a  short  form  of  chattel  mortgage.  The  trans- 
action is,  in  legal  effect,  what  it  would  have 
been  if  the  maker,  who  purchased  the  cars,  bad 
given  a  mortgage  back  to  the  payee,  securing 
tbe  notes  on  tbe  property  until  toey  were  all 
fully  paid."  "    •"  " 

In  Re  BoUes.  67  Misc.  Rep.  40,  124  N.  T. 
Supp.  620,  it  appears  thatr 

"The  accounting  executors  found,  ujran  taking 
office,  that  their  testator  had  pledged  certain 
securities,  in  one  case  to  a  bank  to  secure  a 
loan  made  to  him  by  the  bank,  and  in  another 
to  a  firm  of  stockbrokers  to  secure  to  them  tbe 
repayment  of  sums  advanced  by  them  in  the 
purchase  of  the  securities  on  margin  for  bis 
account  Tbe  executors  directed  the  bank,  as 
well  as  the  brokers,  to  sell  the  securities  thus 
held  by  them,  respectively ;  and,  upon  the  sale 
so  directed,  there  was  paid  to  the  executors  by 
tbe  pledgees  the  difference  between  the  proceeds 
of  sale  and  tbe  sums  which  the  decedent's  es- 
tate owed  to  the  pledgees.  The  sum  realized  from 
the  sales  was  $117,345,  tbe  amount  of  the  in- 
debtedness of  the  estate  was  $97,446.07,  and  the 
balance  paid  to  tbe  executors  was  $19,898.93. 
Are  tbe  executors'  commissions  to  be  calpuiated 
upon  the  proceeds  of  sale,  or  upon  the  sum  re- 
ceived by  them  in  settlement  with  the  pledgees? 
The  transactions  of  tbe  decedent  have  been 
called  'pledges,'  for  they  could  have  no  other 
name  or  nature.  No  one  will  doubt  that  the 
contract  with  the  bank  was  a  pledge;  and  it 
is  equally  plain,  upon  authority,  that  the  ar- 
rangement with  the  brokers  was  of  the  same 
character.  •  •  •  Hence  the  decedent  retain- 
ed ownership  of  tbe  securities,  his  representa- 
tives succeeded  to  that  ownership,  and  his  es- 
tate was  indebted  to  tbe  pledgees  in  tbe  sums 
for  which  they  held  tbe  oDligations  of  the  de- 
ceased. Under  every  view  which  the  quality  of 
a  pledge  permits,  the  executors  receive  the  gross 
proceeds  of  sale,  and  must  have  commissions 
thereon,  when  the  subject  of  the  pledge  has  been 
sold  by  their  directions  and  their  debt  has  been 
paid  from  the  proceeds.  The  pledgees  made 
these  sales,  not  in  the  exercise  of  the  right  of 
disposition  secured  to  them  by  the  contract  of 
pledge,  but  solely  as  the  agents  of  the  execu- 
tors ;  and  their  custody  of  tbe  proceeds  at  the 
moment  of  their  application  to  the  debts,  re- 
spectively, was  the  possession  of  their  prin- 
cipals." 


In  Content  v.  Banner,  184  N.  Y.  121,  76  N. 
E.  913,  6  Ann.  Cas.  106,  it  is  said  that: 

"Where  a  stockbroker  buys  securities  for  a 
customer,  although  be  advances  the  whole 
amount  necessary  for  the  purchase,  instead  of 
requiring  a  margin,  the  relation  of  pledgee  and 
pledgor  exists  between  the  parties;  and  a  sale 
of  the  securities  by  the  broker,  without  notice 
of  tbe  time  and  place  of  sale,  constitutes  a  con- 
version, in  the  absence  of  an  agreement  dis- 
pensing with  such  notice  or  providing  for  other- 
wise disposing  of  thenL" 

See,  also.  Miller  &  Co.  v.  Lyons,  113  Va. 
275,  74  S.  E.  194 ;  Estate  of  Pease,  149  Cal. 
167,  85  Pac.  149;  Elder  t.  Whlttemore,  51 
111.  App.  662;  Huddleston  v.  Kempner,  87 
Tex.  372,  28  S.  W.  936. 

[4]  It  cannot  be  doubted  that  the  estate  of 
the  decedent  was  Indebted  to  the  firm  of 
Branch,  Cabell  &  Co. ;  that  these  stocks  were 
held  by  the  brokers  as  pledgees  to  secure  the 
payment  of  that  debt ;  and  we  think  it  clear 
that  the  executrix  had  a  right  to  pay  the 
debt  for  which  it  was  held  in  pledge.  Under 
the  advice  of  counsel,  the  executrix  borrowed 
money,  paid  the  debt  to  Branch,  Cabell  &  Co., 
and  distributed  the  stocks  held  by  them  in 
kind  among  those  entitled.  Upon  tbe  value 
of  the  stocks  so  distributed,  she  bad  a  right 
to  charge  commissions,  as  we  have  already 
held,  unless  the  fact  that  the  stocks  were 
held  in  pledge  is  to  be  considered  as  a  con- 
trolling consideration  to  the  contrary,  a  view 
which  we  have  already  sufficiently  consider- 
ed. It  may  be  true  that  she  could  have  sold 
the  stock  subject  to  the  pledge,  and,  if  that 
course  bad  been  pursued,  it  may  be  conceded 
that  she  would  not  have  been  entitled  to  com- 
missions; but,  If  the  course  which  she  pur- 
sued was  a  lawful  one,  we  do  not  think  it 
follows  that  she  should  be  deprived  of  her 
compensation. 

For  these  reasons,  we  are  of  opinion  that 
tbe  decree  complained  of  is  erroneous  and 
should  be  reversed,  and  the  cause  remanded 
to  the  chancery  court  for  further  proceed- 
ings not  in  conflict  with  tlie  views  express- 
ed in  this  opinion. 

Reversed. 

"""^"^  (U6  Va.  4S7) 

BIERCHANTS  ADM^R  v.  SHRT. 

(Supreme  Court  of  Appeals  of  Virginia.    Jane 
11,  1914.) 

CoiiviOTS  (1 6*)— Actions  against  Convicts— 
Statutobt  Provisions. 

Code  1904,  g  2902,  gives  a  right  of  action 
for  wrongful  death,  though  the  act  amounts  to 
a  felony.  Section  4115  authorizes  the  appoint- 
ment of  a  person  to  take  charge  of  the  estate 
of  a  convict  Section  4116  provides  that  such 
committee  may  sue  or  be  sued  in  respect  to 
debts  due  to  or  by  the  convict,  "and  any  other 
of  the  convict's  estate."  Section  4120  provides 
that,  if  any  person  so  appointed  refuse  to  act 
or  qualify,  the  court  shall  commit  tbe  estate  to 
the  sheriff  of  the  county  or  sergeant  of  the  cor- 
poration, who  shall  be  tbe  committee.  SeM. 
that  section  4116  authorizes  actions  against  the 
committee  on  any  cause  of  action  existing 
against  the  convict,  and,  while  at  commoD  lav; 
a  convict  might  be  sued,  tbe  statute  covers  the 
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whole  ^abject,  and  an  action  for  wrongful  death 
cannot  be  maintained  against  a  convicted  mur- 
derer, but  must  b«  brought  against  his  com- 
mittee. 

(Ed.  Note.— For  other  cases,  see  GonvictB, 
Cent.  Dig.  SI  5-10;  Dec  Dig.  {  8.*] 

Erronr  to  CJlrcnlt  Court  Loudoun  Ckiunty. 

Action  by  Iieroy  W.  Merchant's  Adminis- 
trator against  one  Sbry.  The  suit  was  dis- 
missed on  motion,  and  plaintiff  brings  error. 
Affirmed. 

Cecil  Connor  and  Chas.  F.  Harrison,  both 
of  Leesburg,  for  plalntlfl  in  error.  E.  E. 
Garrett,  of  Leesburg,  for  defendant  in  error. 

KEITH,  P.  Shry  was  indicted  and  found 
guilty  of  killing  Leroy  W.  Merchant,  and  was 
sentenced  to  the  penitentiary  for  a  term  of 
years.  After  his  trial  and  sentence,  and, 
while  he  was  in  the  jail  of  the  county  of 
Loudoun  awaiting  removal  to  the  peniten- 
tiary. Merchant's  administrator  brought  his 
action  of  trespass  against  him  for  having 
wrongfully  caused  the  death  of  his  decedent, 
and  process  to  answer  tMs  suit  was  served 
uiton  Sbry.  Thereupon  the  defendant,  by  his 
counsel,  appeared  specially  and  moved  the 
court  to  quash  the  process,  wliich  motion, 
after  due  consideration,  the  court  granted, 
and  the  suit  was  dismissed ;  and  thereupon  a 
writ  of  error  was  awarded  by  this  court 

There  Is  no  doubt  that  the  plaintiff  In  the 
court  below  had  a  right  of  action  under  sec- 
tion 2902  of  the  Code  against  the  defendant 
for  having  caused  the  death  of  bis  decedent 
and  the  sole  question  now  before  us  is  wheth- 
er or  not  process  to  answer  that  suit  could 
be  served  upon  the  defendant ;  he  being  con- 
victed of  a  felony  at  the  time  of  service. 

On  behalf  of  the  plaintiff  in  error,  it  is 
contended  that  to  maintain  the  Judgment  of 
tbe  circuit  court  would  be  to  deny  to  blm  a 
right  plainly  conferred  by  statute,  as  the 
law  provides  no  other  mode  by  which  the 
right  of  action  given  him  by  section  2904 
can  be  brought  before  the  court;  that  at 
common  law  a  felon's  rights  were  greatly 
circumscribed,  and  he  could  not  be  heard  to 
come  into  court  as  a  plaintiff,  but  that' the 
liability  to  be  sued  continued;  that  at  com- 
mon law  a  felon  was  not  in  its  complete  sense 
dvlllter  mortuus,  but  sub  modo  and  to  a 
qnallfied  extent  only;  that  he  was  disquali- 
fied to  be  a  witness,  and  he  could  not  bring 
an  action  or  enforce  a  contract— In  other 
words,  that  his  privileges  were  greatly  cur- 
tailed in  consequence  of  his  conviction,  but 
tbat  his  liability  remained  unchanged.  This 
view  of  the  law  Is  maintained  in  Platner  v. 
Sherwood,  6  Johns.  Ch.  (N.  Y.)  129,  where 
Chancellor  Kent  states  that: 

"The  strict  dvil  death  seems  to  have  been 
confined  to  the  cases  of  persons  professed,  or 
abjured,  or  banished  the  realm,  and  I  do  not 
find  that  it  was  ev«r  carried  further  by  the 
common  law.  The  consequences  of  the  civil 
death  are  Illustrated  in  the  case  of  entry  into 
religion.     The  executor  and  the  administrator 


administered  upon  the  personal  estate,  as  in  the 
case  of  natural  death,  and  the  land  descended 
to  the  heir.  •  •  •  A  person  attainted  of  fel- 
ony, and  adjudged  to  imprisonment  for  life, 
may  have  been  regarded  as  dead  in  law,  sub 
modo,  but  he  certainly  was  not  'deemed  and 
taken  to  be  civilly  dead,  to  all  intents  and  pur- 
poses.' " 

In  Guarantee  Co.  t.  National  Bank,  95  Va. 
480,  28  S.  E.  909,  it  is  said  that: 

"At  common  law  a  person  convicted  of  felony, 
though  disabled  from  suing,  did  not  possess  im- 
munity from  gait.  And  so  a  citizen  of  Virginia, 
serving  a  term  of  penal  servitude  in  the  peni- 
tentiary of  another  state,  under  a  judgment  of 
a  federal  court  in  this  state,  may  l>e  sued  in  the 
courto  of  this  state."  BurkiT  PI.  &  Pr.  {  63, 
and  notes. 

Such  being  the  common  law.  It  Is  the  law 
of  Virginia,  except  in  so  far  as  it  has  been 
changed  by  statute;  and,  this  being  the 
law,  we  think  the  process  served  upon  one 
convicted  of  felony  to  appear  and  answer  a 
demand  In  court  is,  strictly  speaking,  due 
process  of  law  under  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United 
States  and  a  similar  provision  found  In  the 
BUI  of  Rights  of  this  state. 

We  come  next  to  inquire  whether  or  not 
the  common  law  has  been  changed  so  as  to 
affect  the  case  l)efore  us. 

By  section  4115  of  the  Code  it  is  provided : 

"When  a  person,  other  than  a  married  wo- 
man having  no  separate  estate,  is  sentenced  to 
confinement  in  the  penitentiary  for  more  than 
one  year,  his  estate,  both  real  and  personal,  if 
any  he  has,  shall,  on  motion  of  any  party  in- 
terested, l>e  committed  by  the  county,  circuit,  or 
corporation  court  of  the  county  or  corporation 
in  which  his  estate,  or  some  part  thereof  is,  to 
a  person  selected  by  the  court,  who  after  giving 
bond  Ijefore  the  said  court,  in  such  penalty  as  it 
may  prescril>e,  shall  have  cliarge  of  said  estate 
until  the  convict  ia  discharged  from  confine- 
ment" 

Section  4116  provides  that: 

"Such  committee  may  sue  and  be  sued  in  re- 
spect to  debts  due  to  or  by  such  convict,  and 
any  other  of  the  convict's  estate,  and  shaU  have 
the  same  right  of  retaining  for  his  own  debt 
as  an  administrator  would  have." 

On  behalf  of  the  defendant  in  error,  it  is 
contended  that  these  sections  supersede  the 
common  law,  and  that  whatever  right  of  ac- 
tion may  have  existed  at  common  law  against 
the  felon  must  be  pursued  against  his  com- 
mittee, while,  on  behalf  of  the  plaintiff  In 
error,  It  Is  conceded  that  this  Is  true  with 
respect  to  the  debts  due  to  or  by  such  con- 
vict ;  but  it  is  Insisted  that  the  statute  law  Is 
siloit  with  respect  to  his  torts,  and  leaves 
the  common  law  In  full  force  and  vigor  as  to 
them,  and  that  the  course  pursued  In  this 
case  must  be  maintained,  or  he  would  be  left 
remediless  with  respect  to  an  undisputed 
right  conferred  upon  him  by  section  2904. 

To  confine  the  operation  of  section  4116  to 
debts  due  to  or  by  such  convict  leaves  out 
of  view  and  attributes  no  force  or  effect  to 
the  words  "and  any  other  of  the  convict's 
estate,"  while  it  is  an  established  rule  of 
construction  that  every  word  in  a  statute 
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should  be  given  Its  full  force  and  meaning. 
It  will  be  observed  that  by  section  4115  a 
committee  may  be  appointed  on  the  motion 
of  any  party  Interested,  who  shall  have 
charge  of  the  whole  estate,  real  and  personal, 
of  the  convict  until  he  is  discharged  from 
confinement.  Such  committee  may  sue  and 
be  sued  In  respect  to  debts  due  to  or  by  such 
convict,  and  he  may  sue  and  be  sued  in  re- 
spect to  any  other  of  the  convict's  estate. 
We  do  not  think  this  language  can  be  satis- 
fled  by  applying  it  only  to  vindicate  wrongs 
against  the  convict's  estate;  with  respect  to 
them  the  committee  can  certainly  sue;  but 
he  can  also  be  sued  in  respect  to  any  other 
of  the  convict's  estate  (that  Is,  his  estate  oth- 
er than  the  debts  due  to  him). 

We  can  conceive  of  no  force  to  be  attribut- 
ed to  the  words  which  i>ermit  the  committee 
to  be  sued  with  respect  to  the  convict's  es- 
tate other  than  the  debts  due  by  him,  except 
that  it  meant  to  confer  upon  every  person  in 
interest,  at  whose  instance  the  committee 
might  be  appointed,  the  right  to  bring  a  suit 
to  establish  whatever  claim  might  be  assert- 
ed, to  be  satisfied,  not  only  out  of  the  debts 
due  to  the  convict,  but  out  of  any  other  por- 
tion of  his  estate,  real  or  i>ersonal,  which 
passed  by  operation  of  law  to  his  committee. 
As  to  a  debt  due  the  committee,  he  is  given 
the  same  right  to  retain  as  an  administrator 
would  have,  and  by  section  4117  the  commit- 
tee Is  required  to  allow  (subject  to  the  claims 
of  creditors)  a  sufficient  maintenance  out  of 
the  convict's  estate  for  bis  wife  and  family, 
if  any. 

The  iwwers  conferred  upon  the  committee 
of  a  convict  are  strikingly  similar  to  those 
given  a  committee  of  a  lunatic.  By  section 
1702  of  the  Code  it  Is  provided  that: 

"The  committee  of  an  insane  person  shall  be 
entitled  to  the  custody  and  control  of  his  per- 
son, •  •  •  shall  take  possession  of  his  es- 
tate, and  may  sue  and  be  sued  in  respect  there- 
to, and  for  the  recovery  of  debts  due  to  or  from 
the  insane  person." 

It  win  be  observed  that  the  order  of  the 
words  used  is  different  from  that  employed 
in  section  4116.  The  latter  section  provides 
that  the  committee  "may  sue  and  be  sued  in 
respect  to  debts  due  to  or  by  such  convict, 
and  any  other  of  the  convict's  estate,"  while 
in  section  1702  the  order  Is  as  follows: 

"  *  *  *  Shall  take  possession  of  his  estate, 
and  may  sue  and  be  sued  in  respect  thereto, 
and  for  the  recovery  of  debts  due  to  or  from  the 
insane  person." 

But  we  apprehend  that  the  change  In  or- 
der does  not  affect  the  meaning,  and  that.nn- 
der  both  statutes  the  whole  property  of  the 
lunatic  or  of  the  convict  passes  to  the  com- 
mittee, and  that  he  can  sue  and  be  sued  with 
respect  to  any  lawful  demand  against  him, 
and  bis  property  be  subjected  to  its  payment. 

While  we  have  seen  that  at  common  law  a 
suit  might  be  maintained  against  a  convict, 
and  service  of  process  upon  him  would  an- 
swer the  demands  of  due  process  of  law,  it 
does   not   seem    to   conform    to    the   spirit 


of  the  present  day.  Process  at  the  institu- 
tion of  a  suit  is  issued  in  order  that  the  de- 
fendant may  appear  and  defend.  When  it  la 
served  upon  a  convict,  be  is  notified  to  do 
that  which  is  impossible.  The  law  com- 
mands him  to  api>ear  and  defend  his  inter- 
ests, and  the  law  of  the  same  state  which  no- 
tifies him  to  appear  has  him  safe  under  lock 
and  key  so  that  he  cannot  appear.  To  say 
that  this  is  due  process  of  law  is  Indeed  to 
"keep  the  word  of  promise  to  the  ear  and 
break  it  to  the  hope." 

In  Chapel  v.  Child,  2  Or.  &  Jer.  B.  558, 
Baron  Parke  said  that: 

"No  judicial  proceeding  could  deprive  a  man 
of  any  part  of  his  property  without  giving  him 
an  opportunity  of  being  heard." 

In  Bloom  v.  Burdick,  1  Hill  (N.  Y.)  130,  37 
Am.  Dec.  299,  Justice  Bronson  said: 

"It  is  a  cardinal  principle  in  the  administra- 
tion of  justice  that  no  man  can  be  condemned 
or  divested  of  his  right  until  he  has  had  the 
opportunity  of  being  heard;  •  •  •  and,  if 
judgment  is  rendered  against  him  before  that  is 
done,  the  proceeding  will  be  as  utterly  void  as 
though  the  court  had  undertaken  to  act  where 
the  subject-matter  was  not  within  its  cogni- 
zance." 

iii.  Justice  Story,  in  his  '.'Conflict  of 
Laws,"  says  that: 

"The  common  justice  of  all  nations  requires 

that    no    condemnation  should    be    pronounced 

before  the  party  had  an  opportunity  to  be 
heard." 

And  Chief  Justice  Marshall,  in  The  Mary, 
9  Cranch,  126,  3  Ll  Ed.  678,  says  that  the 
principle  is  "a  maxim  of  natural  justice  and 
universal  application,"  while  Mr.  Justice 
Swayne,  In  McVeigh  v.  United  States,  11 
Wall.  267,  20  L.  Ed.  80,  uses  the  following 
language: 

"It  is  alleged  that  he  (McVeigh)  was  in  the 
position  of  an  alien  enemy,  and  hence  could 
have  no  locus  standi  in  that  forum.  If  assail- 
ed there,  be  could  defend  there.  The  liability 
and  the  right  are  inseparable.  A  different  re-, 
suit  would  be  a  blot  upon  our  civilization  and 
jurisprudence.  We  cannot  hesitate  or  doubt 
on  the  subject.  It  would  be  contrary  to  the 
first  principles  of  the  social  compact  and  of 
the  right  administration  of  justice." 

See  Underwood  v.  McVeigh,  and  cases  cit- 
ed, 23  Grat  (64  Va.)  409. 

In  Neale  v.  Utz,  76  Va.  480,  process  was 
served  upon  a  defendant,  in  an  action  of 
debt,  on  the  day  on  which  he  was  convicted 
of  a  felony,  but  before  the  conviction  had 
taken  place,  and  in  that  action  a  judgment 
by  default  was  obtained  against  the  defend- 
ant while  he  was  confined  in  the  penitentiary, 
and  it  was  held  that,  the  court  having  fairly 
acquired  Jurisdiction  of  the  cause,  the  doc- 
trine of  relation  does  not  apply  so  as  to  over- 
ride and  avoid  the  process.  But  Judge  Sta- 
ples, dealing  with  the  subject,  while  holding 
that  a  judgment  so  obtained  cannot  be  col- 
laterally attacked,  shows  very  clearly,  we 
think,  that  the  Whole  proceeding  offended 
his  sense  of  justice.  "Under  such  circum- 
stances," he  says,  "the  utmost  that  could 
have  been  exacted  of  the  plaintiff  was  a  sus- 
pension of  all  proceedings  until  the  disability 
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was  remoTed,  or  the  appointment  of  a  com- 
mittee to  defend  the  suit  for  the  convict;" 
and,  although  neither  course  was  pursued, 
the  Judgment  Is  not  void,  but  voidable,  and 
cannot  be  assailed  collaterally  in  a  court  of 
equity  or  elsewhere. 

In  10  Va.  Law  Register,  at  page  849,  there 
is  an  Instructive  article  ui>on  the  subject  un- 
der consideration,  and  the  general  views 
herein  expressed  are  there  maintained.  Dis- 
cussing the  case  of  Neale  t.  Dtz,  supra,  and 
referring  especially  to  the  suggestion  made 
by  Judge  Staples  that  the  utmost  that  could 
have  been  exacted  of  the  plalntlfr  would 
have  been  the  suspension  of  all  proceedings, 
the  article  continues: 

"SaspeosioD  is  therefore  undoubtedly  proper, 
(or  If  abatement  took  place,  and  then  the  de- 
fendant upon  appeal  were  acquitted,  a  new  suit 
would  have  to  be  brouKht,  while  on  the  other 
hand,  if  suit  is  merely  suspended,  proceedings 
to  final  judgment  may  be  had  immediately  up- 
on removal  of  the  disability." 

Now,  as  the  suggestion  as  to  suspension  Is 
only  made,  we  suppose,  out  of  deference  to 
the  oftended  sense  of  Justice  at  the  Idea  of 
pnctically  denying  a  man  the  right  to  make 
defense  in  a  suit  brought  against  him,  which 
would  be  Involved  in  summoning  a  convict 
confined  In  the  penitentiary,  whose  attend- 
ance at  the  trial  would  be  a  legal  impos- 
sibility, on  the  other  hand,  a  postponement 
of  the  trial  until  the  termination  of  the  sen- 
tence would  Involve  a  great  injustice  to  the 
plaintiff,  and  It  was  to  meet  these  dlfflcul- 
ties,  involving  probable,  if  not  certain,  in- 
justice to  plaintiff  or  defendant,  that  the  law 
provided  for  the  appointment  of  a  committee 
to  take  charge  of  the  convict's  estate  and  to 
tiring  and  to  defend  actions  against  blm. 

The  sections  which  we.  have  considered, 
however,  do  not  In  terms  repeal  the  common 
Uw,  and  the  only  question  to  be  considered 
In  respect  to  this  branch  of  the  case  is 
whether  or  not  such  a  conflict  between  them 
can  be  shown  as  to  compel  or  authorize  us 
to  hold  that  the  common  law  has  been  re- 
pealed by  Implication. 

The  whole  statute  law  upon  the  subject  Is 
found  In  chapter  202  of  Pollard's  Code  1904. 
Section  4115  provides,  as  we  have  seen,  that, 
"on  the  motion  of  any  party  Interested,"  all 
the  estate,  both  real  and  personal,  of  a  per- 
son sentenced  to  confinement  In  a  penitentia- 
ry for  more  than  a  year  shall  be  committed 
to  a  person  selected  by  the  court,  who,  after 
giving  bond  in  such  penalty  as  may  be  pre- 
scribed, shall  have  charge  of  said  estate  un- 
til the  convict  shall  be  discharged  from  con- 
finement This  right  Is  absolute  and  condi- 
tioned only  upon  the  fact  of  conviction  and 
sentence  to  confinement  to  the  penitentiary 
for  more  than  a  year.  It  might  be  made  by 
any  person  In  interest,  and  the  committee  so 
appointed  takes  charge  of  the  entire  estate, 
real  and  personal,  of  the  convict  By  force 
of  section  4116,  such  committee  may  sue  and 
be  sued  In  respect  to  debts  due  to  or  by  such 
convict,  and  he  may  sue  and  be  sued  la  re- 


spect to  any  other  of  the  convict's  estate; 
that  is  (as  we  Interpret  the  language),  that 
he  may  bring  any  suit  that  Is  necessary  for 
the  protection  or  recovery  of  the  convict's  es- 
tate, and  be  sued  with  respect  to  any  cause 
of  action  which  may  exist  with  respect  to 
the  convict  In  other  words,  the  capacity  in 
the  committee  to  sue  and  be  sued  Is  as  broad 
and  all-embracing  as  the  interest  referred  to 
in  section  4115,  which  authorizes  a  party  to 
move  for  the  appointment  of  a  committee. 

The  committee,  when  so  appointed,  has  the 
same  power  to  retain  for  his  own  debt  as  an 
administrator  would  have.  He  is  required 
td  maintain  the  convict's  family  by  section 
4117,  subject  to  the  claims  of  his  creditors; 
his  wife,  as  superior  to  the  right  of  creditors, 
is  entitled  to  such  portions  of  the  profits  of 
his  estate  as  she  would  have  bad  he  died  In- 
testate. By  section  4119  the  committee  Is 
required  to  deliver  such  estate  as  he  Is  liable 
for  at  the  time  to  the  convict  on  his  dis- 
charge^ or  to  his  real  and  personal  represent- 
atives on  his  death  before  being  discharged. 
By  section  4120,  If  any  person  so  appointed 
refuse  the  trust,  or  fail  to  give  bond  as  afore- 
said, the  court,  on  like  motion,  shall  commit 
the  estate  to  the  sheriff  of  the  county,  or 
sergeant  of  the  corporation,  who  shall  be  the 
committee,  and  he  and  the  sureties  In  his 
official  bond  shall  be  bound  for  the  faithful 
performance  of  the  trust  By  section  4121, 
the  real  estate  of  the  convict  may  be  sold, 
when  necessary  for  the  payment  of  his  debts. 
In  the  same  manner  as  the  real  estate  of  an 
Insane  person  in  the  hands  of  a  committee. 
This  last  section  emphasizes  the  strong  si- 
militude which  exists  between  the  remedies 
which  the  law  has  provided  for  and  against 
the  property  of  lunatics  and  convicts. 

We  conclude,  therefore,  that  a  committee 
may  be  appointed  on  the  motion  of  any  par- 
ty in  interest;  that,  by  virtue  of  his  ap- 
pointment, he  takes  charge  of  the  whole  es- 
tate, real  and  personal,  of  the  convict;  that 
as  to  such  estate,  real  and  personal,  he  may 
sne  and  be  sued,  either  for  the  protection  of 
the  convict's  Interest  In  property  or  for  the 
satisfaction  of  any  claims  which  may  exist 
against  it  and  which  may  authorize  the  ap- 
pointment of  a  committee;  that  it  becomes 
the  duty  of  the  committee  to  maintain  the 
convict's  family,  subject  to  the  claims  of  his 
creditors;  that  provision  is  made  for  the 
sale  of  his  real  estate,  as  in  the  case  of  a  lun- 
atic; and  that,  by  appointing  a  responsible 
person  to  represent  the  convict  In  all  litigation 
for  and  against  blm,  the  rigor  of  the  common 
law,  which  authorizes  suits  directly  against 
a  convict  confined  In  a  penitentiary,  is  miti- 
gated In  the  Interest  of  Justice — of  Justice 
to  the  claimant,  the  satisfaction  of  whose  de- 
mands might  otherwise  be  postponed  until 
the  discharge  of  the  convict,  and  Justice  to 
the  convict,'  whose  rights  and  interests  would 
be  protected  by  a  committee  answerable  up- 
on his  bond  for  the  due  discharge  of  his  duty 
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to  the  coDTict  upon  tbe  termination  of  hla 
sentence,  or  bis  representatives,  real  and  per- 
sonal, upon  his  death. 

We  have  pointed  out  the  strong  similarity, 
it  not  practical  identity,  of  the  statute  law 
providing  for  the  appointment  of  a  commit- 
tee in  the  cases  of  a  lunatic  and  of  a  con- 
vict; that  their  powers  and  duties  are  strik- 
ingly similar;  and  with  re8i)ect  to  the  luna- 
tic it  has  been  held  in  Bird's  Committee  v. 
Bird,  21  Grat  (62  Va.)  712,  that,  where 
there  is  a  committee  of  a  lunatic,  every  suit 
respecting  the  person  or  estate  of  the  lunatic 
must  be  In  the  name  of  the  committee. 
Judge  Staples,  In  the  course  of  his  opinion, 
says: 

"It  is  clear,  when  there  is  a  committee,  that 
every  suit  respecting  tbe  person  or  estate  of 
the  Innatic  must  be  instituted  in  his  name. 
But  suppose  there  is  no  committee,  or,  as  in 
this  case,  the  demand  is  asserted  against  a 
committee  whose  powers  have  been  revoked, 
and  who  is  charged  with  Tiolating  his  trust  ana 
converting  the  estate  to  his  own  use.  Is  the 
Innatic  without  remedy?  It  is  said  that  anoth- 
er committee  should  be  appointed.  It  may  l>e 
that  no  one  can  be  found  willing  to  accept  the 
office,  or  that  the  condition  of  the  estate,  or 
the  conduct  of  the  adverse  party,  requires  the 
utmost  promptness  in  tbe  institution  of  legal 
proceedings." 

Inasmuch  as  the  statute  law  in  the  case, 
both  of  the  lunatic  and  of  the  convict,  con- 
fers the  absolute  right  upon  any  person  in 
interest  to  have  a  committee  appointed,  and 
further  provides  that.  In  the  event  the  per- 
son so  selected  fails  to  qualify,  the  duty  may 
be  imposed  upon  the  sheriCT,  we  do  not  ap- 
preciate the  force  of  the  suggestion  of  the 
learned  judge.  We  can  conceive  of  no  such 
urgency  as  would  prevent  a  resort  to  a  prop- 
er court  tor  the  appointment  of  a  committee, 
or,  in  default  of  the  appointee's  qualifying, 
for  committing  the  estate  to  the  sherlfT.  Cer- 
tainly no  such  dlfflculty  existed  in  this  c&ae. 
The  plaintiff  had  a  year  within  which  to  In- 
stitute tbe  suit,  and  within  that  time  a  com- 
mittee to  represent  the  convict  could  surely 
have  been  appointed.  If  a  party  has  an  ab- 
solute and  unfettered  right  to  protect  his 
every  interest  by  tbe  appointment  of  a  com- 
mittee, and  it  all  suits  respecting  the  per- 
son and  estate  of  a  lunatic  must  be  institut- 
ed in  the  name  of  the  committee, '  and  If 
there  be  a  substantial  similarity  between  the 
statutes  providing  for  the  appointment  and 
regulating  the  duties  and  responsibility  of 
committees  for  lunatics  and  convicts,  then 
we  feel  that  the  case  of  Bird's  Committee  v. 
Bird,  supra,  is  authority  for  the  proposition 
that  suits  respecting  the  person  or  estate  of 
k  convict  must  be  instituted  in  the  name  of 
tds  committee. 

Upon  the  whole  case,  therefore,  we  feel 
constrained  to  the  conclusion  that  tbe  stat- 
ute sufficiently  covers  the  entire  subject  un- 
der consideration,  which  results  in  an  affirm- 
ance of  the  judgment  complained  of. 

We  regret  that  the  conclusion  reached  will 


prevent  a  recovery  and  may  thereby  defeat 
the  ends  of  justice  in  the  particular  case  be- 
fore us;  but,  however  that  may  be,  we  must 
declare  the  law  as  we  find  it  written  and 
comfort  ourselves  with  the  confident  belief 
that  in  its  results  it  will  promote  tbe  ends 
of  justice  to  alL 
Affirmed. 


(U6  Va.  S26> 
BOTD  V.  BOTD, 

(Supreme  Court  of  Appeals  of  Vircinia.    June 
11,  1914.) 

1.  LiBEI.   AND    SLANDKK    ($    121*)  —  Ill8in.TIHa 

WoBDs— Excessive  Damaoes. 

Where  defendant,  being  sent  for  by  his 
father  to  get  some  medicine,  sent  back  word 
for  him  to  make  "that  damned  bitch  that  sits 
dressed  up  by  him  all  the  time  go,"  meaning 
plaintiff,  defendant's  stepmother,  and  after- 
wards, ID  their  presence,  said  be  meant  what 
he  said,  a  verdict  of  $3,000  is  not  so  grossly^  ex- 
cessive as  to  shock  the  moral  sense  or  to  indi- 
cate that  the  jury  were  actuated  by  prejudice, 
so  as  to  authorize  the  court  to  set  it  aside  on 
that  ground,  or  to  require  plaintiff  to  take  a 
less  amount  as  a  condition  of  not  granting  a 
new  trial. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {f  353,  364;    Dec.  Dig.  { 

2.  TdBBI,  AND   SLANDEB   (|  101*)  —  ISSDIiTINO 

Words— Presumption  of  Damaoes. 

The  law  presumes  damages  resulting  from 
the  utterance  of  insulting  words,  made  action- 
able by  the  statute,  as  it  does  where  the  words 
are  actionable  per  se;  so  that,  to  recover, 
proof  of  actual  or  pecuniary  loss  is  unneces- 
sary. 

[Kd.  Note.— For  other  cases,  see  Ijbel  and 
Slander,  Cent.  Dig.  {§  150,  273,  275-280;  Dec. 
Dig.  {  101.»] 

Error  to  Corporation  Court  of  Lynchburg. 

Action  by  Mrs.  E.  W.  Boyd  against  Harry 
Boyd.  There  was  a  Judgment  for  an  amount 
which  plaintiff  was  required  to  accept  in  lieu 
of  tbe  verdict,  as  a  condition  to  denial  of 
new  trial,  and  plaintiff  brings  error.  Revers- 
ed and  rendered. 

John  L.  Lee  and  Volney  E.  Howard,  both 
of  Lynchburg,  for  plaintiff  in  error.  Wilsoa 
&  Manson,  T.  O.  Hobbs,  and  Harrison  & 
Long,  all  of  Lynchburg,  for  defendant  in  er- 
ror. 

BUCHANAN,  J.  The  only  quesUon  raised 
In  the  petition  for  this  writ  of  error  is 
whether  or  not  the  corporation  court  erred 
In  holding  that  it  would  set  aside  the  ver- 
dict and  grant  a  new  trial  unless  the  plain- 
tiff would  accept  $1,5<X)  in  lieu  of  the  verdict 
in  her  favor  for  $3,000. 

The  plaintiff  accepted  the  $1,500  under 
protest.  Tbe  motion  of  the  defendant  to  set 
aside  the  verdict  because  it  was  contrary  to 
the  law  and  the  evidence  and  because  the 
damages  awarded  were  excessive,  and  grant 
a  new  trial,  was  overruled,  and  judgment  en- 
tered for  tbe  $1,500.  To  that  judgment  thia 
writ  of  error  was  awarded  upon  the  petition 
of  tbe  plaintiff  under  the  provisions  of  pag- 
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es  667  and  658,  3  Va.  Code;  Acts  1906,  p. 
251;  Barks'  PI.  &  Pr.  pp.  541-543. 

[1]  Tbls  was  an  action  for  Insulting  words. 
In  such  cases  there  Is  no  rule  of  law  fixing 
ttie  measure  of  damages,  nor  can  It  be  reach- 
ed by  any  process  of  computation.  Where 
that  is  the  case,  the  general,  if  not  the  uni- 
versal, rule  in  this  state  Is  that  the  verdict  of 
the  Jury  will  not  be  set  aside  unless  it  is  so 
grossly  excessive  (or  inadequate)  as  to  indi- 
cate that  the  jury  in  rendering  it  were  actu- 
ated by  prejudice,  passion,  or  corruption,  or 
that  they  have  been  misled  by  some  mistaken 
view  of  the  merits  of  the  case.  Southern  Ry. 
Co.  T.  Smith,  107  Va.  653,  560,  58  S.  E.  372, 
and  cases  cited;  N.  &  W.  Ry.  Co.  v.  Shott, 
92  Va.  34,  47,  22  S.  E.  811;  O.  &  O.  Ry.  Co. 
r.  Harris,  103  Va.  635,  643,  49  S.  B.  997. 

There  is  no  suggestion  that  the  Jury  were 
influenced  by  corrupt  motives  or  that  they 
were  misled  by  any  mistaken  view  of  the 
case.  The  contention  of  the  defendant  is 
that  the  jury  in  fixing  the  damages  awarded 
were  governed  or  influenced  by  prejudice  or 
passion.  The  nature  of  the  case,  the  amount 
of  the  verdict,  and  the  character  of  the  evi- 
dence supporting  it  are  relied  on  as  relevant 
facts  to  show  prejudice  or  passion  on  the 
part  of  the  jury. 

The  case  is  an  unusual  one  in  some  of  its 
aspects.  The  parties  are  stepmother  and  step- 
son. It  Is  better  as  a  rule  for  family  differ- 
ences to  be  settled  in  the  family  rather  than 
in  the  courthouse.  There  is  no  rule  of  law, 
however,  which  prevents  a  stepmother  from 
resorting  to  a  court  of  law  for  redress  when 
wronged  by  her  stepson. 

The  words  spoken  of  and  concerning  the 
plaintiff  by  the  defendant,  as  charged  in  her 
declaration  and  the  circumstances  attending 
their  utterance,  as  testified  to  by  one  of  the 
plalntiirs  witnesses,  are  as  follows: 

"That  on  March  14,  1913,  she  was  a  serv- 
ant in  the  family  of  Mr.  E.  W.  Boyd,  who  resid- 
ed with  hia  wife  at  their  home  in  the  city  of 
Lynchburg,  Va.;  that  Mr.  E.  W.  Boyd  was  ill, 
and  his  wife,  the  plaintiff,  was  sittinK  in  the 
room  with  him ;  that  Mr.  Boyd  told  tier,  the 
witness,  to  go  out  in  the  yard  and  tell  one  of 
his  sons  to  come  in  and  get  a  prescription 
which  Mr.  Preston  had  left  to  be  filled  and  tnke 
it  to  the  drug  store;  that,  in  obedience  to  Mr. 
Boyd's  instructions,  she  went  out  and  first 
sa'w  Thurmond  IBoyd,  one  of  the  sons  of  Mr.  E. 
W.  Boyd,  and  delivered  his  father's  message  to 
bim;  that  Thurmond  Boyd  told  her  he  could 
not  go,  and  to  tell  his  brother  Harry  (the  de- 
fendant in  this  case)  to  go;  that  she  found 
Harry  Boyd  in  the  yard  and  delivered  his  fa- 
ther's message  to  him;  that  Harry  Boyd  said, 
'Go  back  and  tell  him  to  mnke  that  damn  bitch 
that  sits  dressed  up  by  him  all  the  time  go'; 
that  she  returned  to  toe  bouse  and  delivered 
this  message  to  Mr.  E.  W.  Boyd,  the  husband 
of  the  plaintiff,  in  the  presence  of  the  plaintiff." 

The  message  sent  waa  delivered  to  the 
plaintiff's  husband  in  her  presence,  and  after- 
wards the  defendant.  In  the  presence  of  both 
of  them  and  another,  admittted  that  he  had 
aent  the  message  and  that  he  meant  what  he 
said. 

Ttie  words   used  of  and  concerning  the 


plalntur  are  among  the  most  offensive  and 
insulting  In  the  language.  The  drcnm- 
stances  under  which  the  message  was  deliver- 
ed aggravated  the  wrong,  and  the  subsequent 
declaration  of  the  defendant  that  he  meant 
what  he  said  shows  that  the  charge  was  de- 
liberately made.  The  request  to  the  defend- 
ant to  have  the  physician's  prescription  for 
his  father  filled  was  not  made  by  the  plain- 
tiff. She  had  nothing  to  do  with  it  So  far 
as  the  record  shows,  the  charge  made  against 
the  plaintiff  was  without  the  slightest  foun- 
dation and  was  made  without  anything  to  ex- 
cuse or  mitigate  it  It  is  not  perceived  how 
the  character  of  the  witnesses  can  be  of  val- 
ue in  determining  whether  or  not  the  damag- 
es awarded  were  excessive.  They  did  not 
testify  as  to  the  damages,  but  only  as  to  the 
language  used  and  the  circumstances  attend- 
ing its  utterance. 

The  damages  awarded  do  seem  large,  but 
that  was  a  question  especially  for  the  jnry. 
By  the  statute  giving  a  right  of  action  for 
insulting  words,  when  first  enacted.  It  was 
provided  tbat: 

"No  plea,  exception  or  demurrer  shall  be  sus- 
tained •  •  •  to  preclude  a  Jury  from  pass- 
ing thereon,  who  are  hereby  declared  to  be  the 
sole  judges  of  the  damages  sustained."  Act 
.Tan.  26,  1810  (Acts  1809-10,  c.  10);  4  Min. 
Inst.  (1st  Ed.)  383. 

While  that  provision  in  the  statute  has 
been  changed  so  as  to  provide  merely  that 
"no  demurrer  shall  preclude  a  jury  from 
passing  thereon"  (the  insulting  words),  and 
the  court  has  the  power  to  correct  any  mani- 
fest departure  from  right  and  Justice  on  the 
part  of  the  jury,  still  the  jury  Is  regarded 
as  the  best  and  safest  tribunal  to  determine 
not  only  the  character  of  the  alleged  In- 
sulting words,  but  also  the  measure  of  dam- 
ages. Corr  V.  Lewis,  94  Va.  24,  26,  26  S.  E. 
385. 

In  18  Am.  &  Eng.  Enc.  L.  p.  1115,  It  Is  said, 
and  the  statement  seems  to  be  fully  sustained 
by  the  cases  cited  In  the  notes,  that  In  cases 
of  libel  and  slander: 

"A  verdict  of  a  jury  will  not  be  disturbed  un- 
less the  amount'  awarded  is  so  grossly  dispro- 
portionate to  the  injury  and  unreasonable  un- 
der the  circumstances  of  the  case  as  to  shock 
the  moral  sense  and  raise  a  presumption  that 
the  jury  acted  under  the  influence  of  gross  er- 
ror, partiality,  passion,  prejudice,  or  corrup- 
tion, or,  it  has  been  said,  unless  their  disregard 
of  proper  instructions  is  apparent  upon  the 
record,  or  strong  circumstances  of  mitigation 
appear."  Douglas  v.  Tousey,  2  Wend.  (N.  Y.) 
352,  20  Am.  Dec.  616;  Root  v.  King,  7  Cow. 
(N.  Y.)  613,  633,  634;  ShuU  v.  Barrett,  7  Pick. 
(Mass.)  82. 

The  defendant  dted  several  cases  from 
other  jurisdictions  showing  that  verdicts 
have  been  reduced  by  the  courts.  Among 
these  are  the  cases  of  Rlker  v.  Clopton,  83 
App.  Dlv.  310,  82  N.  Y.  Supp.  66,  and  Net- 
tles V.  Harrison,  2  McCord  (S.  0.)  230.  In 
the  former  case  the  verdict  was  for  $17,000, 
founded  upon  a  charge  of  unchastlty  made  In 
the  presence  of  plaintiff's  mother,  sister,  and 
former  husband.    The  recovery  was  reduced 
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to  $1,738.  In  the  other  case  the  charge  was 
for  prostltation  and  the  verdict  reduced  was 
for  $5,000.  But  in  both  cases  the  evidence 
showed  mitigating  circumstances. 

In  Blakeman  t.  BlaJceman,  31  Minn.  300, 
18  N.  E.  103,  where  the  charge  was  adultery 
of  a  married  woman  who  had  separated  from 
ber  husband,  the  verdict  was  for  $4,000. 
In  Bloomfleld  v.  Plnn,  84  Neb.  472,  121  N.  W. 
716,  In  which  the  charge  was  Improper  rela- 
tions of  the  plaintiff,  who  was  a  school  teach- 
er, with  the  defendant,  there  was  a  verdict 
for  $3,500.  Both  these  verdicts  were  sustain- 
ed as  not  being  excessive. 

Considering  all  the  facts  and  drcumstances 
of  this  case,  we  do  not  think  that  the  amount 
of  damages  awarded  by  the  jury  was  so 
grossly  excessive  as  to  shock  the  moral  sense 
or  to  indicate  that  the  Jury  in  rendering  it 
were  actuated  by  prejudice  or  passion.  If 
the  court  had  no  right  to  set  aside  the  ver- 
dict upon  the. ground  that  it  was  excessive, 
of  course  it  had  no  right  to  put  the  lUaiutifC 
upon  terms  to  take  a  less  amount  than  that 
fixed  by  a  verdict  which  it  had  no  right  to 
disturb. 

[2]  The  defendant  does  not  assign  cross- 
error,  as  provided  by  rale  8  (71  S.  K  viii)  but 
suggests  tliat  the  trial  court  erred  in  not  set- 
ting aside  the  verdict  on  his  motion,  upon  the 
ground  that  it  was  contrary  to  the  law  and 
the  evidence,  in  this:  First,  that  the  words 
complained  of  were  not  published ;  and,  sec- 
ond, that  in  the  absence  of  actual  damages 
there  can  be  no  recovery  of  punitive  damages. 

It  is  unnecessary  in  this  case  to  consider 
whether  or  not  publication  Is  necessary  to 
maintain  an  action  for  insulting  words,  since 
if  it  be  it  is  clear  that  there  was  a  publica- 
tion in  this  case.  Neither  was  it  necessary 
for  the  plaintiff  to  prove  actual  pecuniary 
loss  resulting  from  the  utterance  of  the  in- 
sulting words  in  order  that  the  Jury  might 
give  punitive  damages.  The  law  presumes 
that  damages  result  from  the  utterance  of 
Insulting  words,  made  actionable  by  our 
statute,  Just  as  it  does  where  the  words  ut- 
tered are  actionable  per  se;.  and  it  is  not 
necessary  in  either  case,  in  order  to  recover, 
to  prove  actual  or  pecuniary  loss. 

The  Judgment  complained  of  must  be  re- 
versed, and  this  court  will  enter  such  Judg- 
ment on  the  verdict  as  the  corporation  court 
ought  to  have  entered. 

Reversed. 

(116  Va.  446) 

L,  E.  MDMFORD  BANKING  CO.  v.  FARM- 
ERS' &  MERCHANTS'  BANK  OF 
KILMARNOCK,  Inc. 
(Supreme  Court  of  Appeals  of  Virginia.    June 
11.  1914.) 

1.  PuiADiNO   (I  151*)  —  Affidavit  or  De- 
fense— Statutobt  Provisions. 

The  purpose  of  Code  1904,  §  3286,  provid- 
ing that,  in  assumpsit  on  a  contract  to  pay  mon- 
ey, no  plea  in  bar  stiall  be  received,  or  inquiry  of 
damages   made,   unless  defendant   file   with   the 


plea  an  affidavit  denying  plaintiff's  claim,  Is  to 
prevent  delay  to  plaintiff  by  continuances  o» 
dilatory  pleas  when  no  real  defense  exists,  and 
to  require  defendant  to  make  oath  to  his  de- 
fense Defore  his  plea  will  be  received. 

[Ed.    Note.— For   other    cases,   see    Pleading, 
C!ent  Dig.  i  302;  Dec  Dig.  f  151.*) 

2.  PuBADiWG  (i  410*)  —  Affidavit  of  Dk- 
FENSB— Statutory  Provisions — Waiver. 

The  requirement  of  Code  1904,  |  3286,  pro- 
viding that,  in  an  action  of  assumpsit,  no  plea 
in  bar  shall  be  received,  unless  defendant  files 
with  the  plea  an  affidavit  denying  plaintiff's 
claim,  is  imposed  for  the  benefit  of  plaintiff, 
who  may  waive  it,  expressly  or  by  implication, 
or  he  may  by  his  conduct  be  estopped  to  take 
advantage  thereof. 

[Ed.    Note.— For  other   cases,    see    Pleading, 
Dec.  Dig.  {  410.»] 

3.  Puiadino  (J  410*)  —  Affidavit  of  D«- 
FBNSB— Statutory  Provisions— Waivkr. 

A  plaintiff  suing  on  a  money  demand,  who 
requested  a  continuance  of  the  case  to  the  sec- 
ond day  of  the  term  before  any  appearance  by 
defendant,  who  consented  to  the  continuance, 
thereby  waived  his  right  to  rely  on  Code  1904, 
$  3286,  requiring  defendant  to  file  an  affidavit 
with  bis  plea,  and,  where  the  court  adjourned 
the  term  on  the  first  day  thereof,  plaintiff  was 
not  entitled  to  a  judgment,  because  the  affidavit 
was  not  filed  at  that  term. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Dec.  Dig.  S  410.*] 

4.  JUBY  (i  92*)— DiSQtJAIJFICATION  OF  JU- 
RORS—INDEBTEDNESS  OF  Jurors  to  Party — 
Effect. 

That  four  jurors  were  indebted  to  a  party 
to  the  suit  aa  disclosed  by  their  examination  did 
not  disqualify  them,  where  they  stated  that  they 
could  give  the  parties  a  fair  and  impartial  trial, 
and  were  not  sensible  of  any  bias  or  prejudice 
far  or  against  either  party. 

[Ed.  Note. — For  other  cases,  see  Jury,  (Tent. 
Dig.  Si  420^22;   Dec.  Dig.  |  92.*] 

6.  Banks  and  Bankino  (I  114*)— aAutbob- 
ity  of  Officers— Evidence. 

Tlie  directors  of  a  bank  operating  branch 
banks  adopted  a  resolution  for  the  appointment 
of  a  committee  to  dispose  of  the  branch  banks. 
The  committee,  which  included  the  president  of 
the  bank,  met  third  persons,  who  had  no  knowl- 
edge of  the  resolution,  to  devise  plans  for  the 
establishment  of  an  independent  bank  to  take 
over  the  business  of  a  branch  bank.  The  plan 
agreed  on  contemplated  the  organization  of  a 
new  bank  to  take  over  the  assets  and  assume 
the  liabilities  of  the  branch  bank,  except  that 
designated  notes  held  by  the  branch  bank  and 
earned  on  its  books  as  a  resource  should  not  be 
included.  Subsequently  the  new  bank  was 
chartered,  and  the  president  of  the  old  bank 
agreed  to  take  care  of  the  designated  notes 
wnicb  should  be  carried  on  the  books  of  the 
new  bank.  The  president  of  the  old  bank  had 
alone  established  the  branch  banks,  and  had  ex- 
ercised exclusive  management  of  them,  and  peo- 
ple dealing  with  the  branch  banks  looked  to  the 
president  alone  for  authority  to  transact  busi- 
ness, and  he  had  made  all  contracts  connected 
with  the  bank's  business,  without  any  restric- 
tion on  his  powers.  The  president  of  the  old 
bank,  at  the  request  of  the  officers  of  the  new 
bank,  executed  an  instrument  confirming  the  un- 
derstanding between  the  two  banks  in  reference 
to  the  designated  notes.  Held  that,  on  the  is- 
sue of  the  authority  of  the  president  to  agree 
that  the  designated  notes  should  be  excepted 
from  the  transfer  and  retained  by  the  old  bank, 
instructions  that  the  act  of  the  president  in  con- 
tracting with  the  new  bank  as  to  the  designated 
notes  was  void,  unless  the  old  bank  intentional- 
ly accepted  the  benefits  thereof,  without  inquiry, 
or  ratified  the  contract,  and  that  one  who  ac- 
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ccpt«  the  benefits  of  the  contract  taade  by  an 
unoatborized  agent  is  bound  therebr,  were  suf- 
ficiently favorable  to  the  old  bank,  and  it  could 
not  complain  of  a  verdict  that  it  was  bound  by 
the.  agreemcBt. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
ISaoking,  Gent  Dig.  S§  277-280;    Dec.  Dig.  | 
IH.*] 
6.  TbiaL  (I  267*)— iKSTBUCnONS  — lONOBINO 

ISSUKB. 

A  requested  Instruction  which  la  predicat- 
ed only  on  a  part  of  the  evidence,  and  which 
embraces  only  one  party's  theory  of  the  case, 
and  wholly  ignoring  a  material  part  of  the  ev- 
idence and  tne  adverse  party's  theorv  of  the 
case,  is  properly  modified  so  as  to  embrace  all 
the  evidence  and  the  theories  of  both  parties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  668-672,  674;   Dec.  Dig.  f  267.»] 

T.  Banks  and  BANKiita  (I  228*)— Oitickbs 

— AUTHOBITT    TO     MAKX    OONTEAOT8— QUES- 
TION   rOB   JUBT. 

Whether  the  president  of  a  bank  operating 
branch  banks  had  authority  to  make  a  contract 
alone  with  a  new  bank,  taking  over  the  assets, 
and  aasnming  the  liabilities  of  a  branch  bank, 
Md,  nnder  the  evidence,  for  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  i§  841,  874;    Dec.  Dig.  § 

8.  Banks  and  Bankir«i  (|  228*)— Contbaotb 

— RATinCATION. 

Whether  a  bank  operating  branch  banks 
ratified  a  contract  made  by  Its  president  with  a 
new  bank,  taking  over  the  assets  of  a  branch 
bank,  and  assuming  its  liabilities,  held,  under 
the  evidence,  for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Gent  Dig.  {{  841,  874;    Dec  Dig.  { 

8.  CORFOBATIONS     ({    400*)  —  OlTIOXBS— "AxT- 
THORITT." 

The  authority  of  an  officer  of  a  corporation 
is  tlutt  which  the  corporation  holds  him  out  to 
the  public  and  ttiose  dealing  with  it  as  possesa- 
inf,  and  no  secret  limitations  are  binding  on 
third  persons  dealing  with  the  officer  as  the  rep- 
resentative of  the  corporation. 

[EM.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  {f  168T,  1690,  1591;  Dec.  Dig.  i 
400.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  646-648.1 

Brror  to  Circnlt  Court,  Lancaster  County. 

Action  by  the  li.  EL  Mumford  Banking 
Company  against  the  Farmers'  &  Merchants' 
Bank  of  Eaimamock,  Incorporated.  There 
was  a  Judgment  for  defendant,  and  plalntifl 
brings  error.    Affirmed. 

James  B.  Heath,  Jr.,  of  Norfolk,  for  plaln- 
tlff  In  error.  J.  W.  Chinn,  Jr.,  of  Warsaw, 
and  T.  J.  Downing,  of  Lancaster,  for  defend- 
ant in  error. 

GASDWELL,  J.  Tbe  L.  Bl  Mamford 
Banking  Company,  a  Virginia  corporation 
(hereinafter  called  tbe  plaintlflt),  having  Its 
principal  place  of  business  at  Cape  Charles, 
Va.,  had,  prior  to  tbe  year  1909,  conducted  a 
branch  bank  in  tbe  village  of  Kilmarnock, 
In  Lancaster  county,  and  during  tbe  early 
part  of  that  year  certain  persons,  for  the 
most  part  citizens  of  said  county,  having  ob- 
tained a  charter  so  to  do,  organized  under 
the  corporate  name  of  the  Farmers'  &  Mer- 


4diants'  Bank  oC  Kilmarnock,  Incorporated,  to 
conduct  a  banking  business  at  Kilmarnock, 
and  very  soon  thereafter  the  said  bank  (here- 
inafter called  tbe  defendant)  purchased  from 
the  plalDtlflf,  pursuant  to  an  agreement  there- 
tofore entered  into  between  the  plaintlfr  and 
the  defendant's  organizers,  the  plaintitTs  as- 
sets and  the  good  will  of  the  business  at 
Kilmarnock.  After  the  organization  of  tbe 
defendant  bank  it  became  indebted  to  i^e 
plaintiff  in  a  sum  exceeding  $40,000,  which 
Indebtedness  was  from  time  to  time  reduced 
until  It  amounted  to  but  $4,000  as  of  Decem- 
ber 27,  1910.  On  that  day  the  defendant 
sent  to  the  plaintiff  a  check  for  $767.23  and 
sereral  notes  held  by  it  made  by  certain  par- 
ties named  Ooad  (called  in  this  record  the 
"Goad  notes")  in  settlement  of  said  Indebted- 
ness; the  defendant  claiming  that  when  It 
was  organized  the  plaintiff  bank  had  made 
an  agreement  with  it  whereby  defendant  was 
entitled  to  make  this  settlement  Plaintiff 
accepted  the  check,  collected  the  money  on 
It,  and  gave  defendant  credit  therefor,  but 
declined  to  accept  the  Goad  notes,  claiming 
that  the  alleged  agreement  made  by  its  then 
president  (L.  E.  Mumford)  had  never  been  re- 
ported to  the  plaintiff,  and  was  absolutely 
void,  and  demanded  the  balance  of  the  in- 
debtedness due  to  It,  to  wit:  The  difference 
between  $4,000  and  tbe  check  for  $767.23, 
amonnting  to  $3,232.77,  which,  as  it  seems, 
was  the  sum  due  on  the  Goad  notes.  The 
defendant  refused  to  make  any  other  settle- 
ment than  the  one  It  had  attempted  to  make ; 
whereupon,  plaintiff  instituted  this  action 
against  It  for  the  recovery  of  the  balance 
claimed  by  the  plaintiff  to  be  due  It  as  above 
stated. 

The  action  was  Instituted  In  the  circuit 
court  of  Lancaster  county  in  June,  1911,  the 
process  being  made  returnable  to  the  first 
July,  1911,  rules  of  the  court,  held  on  tbe 
first  Monday  In  July,  which  process  was  duly 
served  on  the  defendant,  and  at  the  first  Ju- 
ly rules,  to  which  the  process  was  returnable, 
the  plaintiff  filed  Its  declaration  containing 
the  common  counts  in  assumpsit  having  an- 
nexed thereto  an  account  and  an  affidavit 
pursuant  to  section  3286  of  the  Code.  There 
was  no  appearance  for  the  defendant  at  said 
rules,  and  the  clerk  accordingly  entered  the 
common  order.  At  the  second  July  rules,  du- 
ly held,  the  defendant  still  falling  to  appear, 
the  common  order  was  confirmed;  but,  in- 
stead of  placing  tbe  case  on  the  office  Judg- 
ment docket,  the  clerk  inadvertently  placed  it 
on  the  issue  docket  and  noted  a  writ  of  in- 
quiry. It  appears  that  neither  the  plaintiff 
nor  its  counsel  was  aware  of  tbe  fact  that 
the  July  term  of  tbe  court  was  not  a  term 
designated  tor  the  trial  of  civil  causes,  and 
consequently  they  prepared  to  be  present  for 
the  trial  of  the  action  at  that  term,  commenc- 
ing on  the  third  Monday  tn  the  month,  but 
subsequently  plalntUTs  counsel  was  notified 
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by  the  clerk  tbat  tbe  July  term  was  not  a 
term  for  the  trial  of  civil  causes,  and  that 
he  need  not  be  present,  which  notice  from 
the  clerk  was  in  response  to  a  letter  receiv- 
ed by  him  from  plaintiff's  counsel  of  date  11 
days  before  the  July  term  began,  saying  that 
it  was  his  purpose  to  leave  Norfolk  on  July 
17th,  which  was  tbe  first  day  of  tbe  term, 
reaching  the  court  on  the  IStb,  the  second 
day  of  the  term,  as  it  would  be  very  Incon- 
venient for  him  and  bis  client,  tbe  then 
president  of  tbe  plaintiff  bank,  to  appear 
sooner,  and  the  counsel  requested  the  clerk 
to  show  his  letter  to  defendant's  counsel  and 
arrange  with  him  for  a  continuance  of  the 
case  until  the  second  day  of  tbe  term.  The 
clerk  did  exhibit  the  letter  to  defendant's 
counsel,  who  was  in  attendance  npon  the 
court  on  the  first  day  of  the  July  term,  and 
when  the  case  was  called  advised  tbe  court 
of  tbe  request  of  plaintiff's  counsel  and  of  all 
tbat  bad  transpired  between  counsel;  bat, 
as  tbe  court  was  in  session  only  a  few  hours 
on  July  17tb,  it  entered  an  order  stating, 
"For  reasons  appearing  to  the  court,  the  fol- 
lowing cases  are  continued  to  tbe  next  term," 
naming  this  case,  and  adjourned  for  tbe  term 
on  that  day. 

At  tbe  next  term  of  tbe  court,  commencing 
on  tbe  third  Monday  in  September,  1911,  the 
plaintiff  appeared  by  counsel  and  moved  tbe 
court  tbat  Judgment  in  its  favor  be  entered 
for  the  amount  claimed  In  its  declaration, 
with  interest  from  December  27,  1910,  and 
costs,  on  tbe  ground  that  Its  office  judgment 
bad  become  final  by  reason  of  the  defend- 
ant's failure  to  plead  at  the  July  term,  which 
motion  was  resisted  by  the  defendant  on 
several  grounds,  and,  after  having  been  ar- 
gued by  counsel,  was  taken  by  the  court  un- 
der advisement  and  so  held  until  March  19, 
1912,  when  it  was  overruled.  To  this  action 
the  plaintiff  excepted,  and  tbe  pleadings  in 
tbe  cause  were  then  made  up ;  tbe  defendant 
contending  tbat  by  virtue  of  the  above-men- 
tioned agreement  with  the  plaintiff  bank  it 
bad  the  right  to  apply  and  properly  applied 
the  Goad  notes  to  the  extent  of  their  face 
value  in  part  settlement  of  its  indebtedness 
to  tbe  plaintiff.  Defendant  also  filed  a  plea 
of  set-off,  claiming  that  it  had  Inadvertently 
paid  over  to  tbe  plaintiff  certain  profits 
which  it  should  not  have  paid,  and  tbat  It 
was  entitled  to  recover  tbe  same  of  the 
plaintiff.  Tbe  verdict  of  tbe  Jury  was  for 
the  defendant  upon  its  defense  with  respect 
to  the  Goad  notes,  but  against  it  on  its  plea 
of  set-off,  which  verdict  the  court  Interpreted 
as  meaning  that  the  plaintiff  recover  nothing 
of  the  defendant,  and  that  tbe  latter  recover 
nothing  of  the  former,  except  for  costs,  and 
accordingly  entered  judgment  on  the  verdict, 
to  which  Judgment  tbe  plaintiff  obtained 
this  writ  of  error,  assigning  in  its  petition 
therefor  four  errors  in  the  rulings  of  the 
trial  court.  Including  its  refusal  to  set  aside 
tbe  verdict  of  the  jury  because  contrary  to 
the  law  and  tbe  evidence. 


[1]  Tbe  first  error  asrtgned  is  the  refusal 
of  plaintiff's  motion  at  tbe  September  term  of 
tbe  court,  1911,  for  a  judgment  against  tbe 
defendant  for  tbe  amount  claimed  in  jthe 
declaration;  the  ground  of  the  motion  be- 
ing that  plaintiff  had  filed  with  its  declara- 
tion the  aflidavit  required  by  section  3286  of 
the  Code,  and  no  plea  was  filed  to  tbe  dec- 
laration at  either- tbe  first  or  second  July, 
1911,  rules,  or  at  the  succeeding  Jnly  term 
of  the  court,  and  that  therefore  plaintiff  was 
entitled  to  have  final  judgment  entered  in  its 
favor  for  the  full  amount  of  Its  claim. 

[2]  The  purpose  of  tbe  statute,  as  this 
court  has  repeatedly  said,  is  to  prevent  delay 
to  tbe  plaintiff  caused  by  continuances  upon 
dilatory  pleas  when  no  real  defense  exists, 
and  to  require  the  defendant  to  make  oath  to 
bis  defense  before  his  plea  will  be  received. 
But  this  requirement  of  the  statute  was' 
manifestly  imposed  for  the  benefit  of  tbe 
plaintiff,  and  may  be  waived  by  him  express- 
ly or  by  Implication,  or  he  may  be  by  his  con- 
duct estopped  to  take  advantage  of  it  Jack- 
son V.  Dotson,  110  Va.  46,  65  S.  E.  484; 
Carpenter  v.  Gray,  113  Va.  618,  75  S.  E.  300, 
and  cases  cited. 

[3]  The  letter  of  plaintiff's  counsel  to  Chil- 
ton, clerk,  above  referred  to,  clearly  indicated 
tbat  be  and  bis  client  understood  that  a 
bona  fide  defense  to  this  action  was  to  be 
made,  and  that  the  case  was  not  to  go  to 
office  judgment  at  tbe  July  term,  hence  tbe 
request  that  there  be  a  continuance  of  it 
from  the  first  day  of  the  term  to  tbe  second 
day  thereof,  the  letter  requesting  that  it  be  by 
the  clerk  shown  to  defendant's  counsel,  and 
tbat  tbe  clerk  arrange  with  defendant's  coun- 
sel' for  a  continuance  of  tbe  case  to  July  IStb, 
tbe  second  day  of  the  term.  Defendant  was 
in  no  way  responsible  for  the  court's  remain- 
ing In  session  only  a  few  hours  on  tbe  17tb 
and  on  tbat  day  adjourned  for  tbe  term,  nor 
can  the  plaintiff's  waiver  of  tbe  counter  affi- 
davit required  of  the  defendant  by  tbe  stat- 
ute be  affected  by  tbe  fact  tbat  the  Jnly  term 
was  not  a  quarterly  term  for  the  trial  of 
civil  causes,  for,  if  tbe  plaintiff  would  be  en- 
titled to  a  judgment  because  the  affidavit 
was  not  filed  at  such  a  term,  unquestionably 
its  consent,  in  fact,  its  request,  tbat  tbe  case 
be  continued  to  a  later  day  in  the  term  is  to 
be  given  as  much  force  as  constituting  a 
waiver  then  as  at  any  other  time. 

In  Pollard  ft  Haw  t.  Am.  Stone  Co.,  Ill 
Va.  147,  68  S.  E.  266,  it  was  held  tbat  If  tbe 
plaintiff  agrees  to  postpone  tbe  trial  of  the 
case  to  the  next  term  of  tbe  court,  or  to  a 
later  day  of  the  term  at  which  tbe  office  Judg- 
ment would  become  final,  be  will  be  held  to 
tiave  waived  the  plea  and  affidavit  required 
by  the  statute,  and  tbe  agreement  need  not 
be  entered  of  record. 

Tbe  reasoning  of  that  case  applies  with  pe- 
culiar force  to  tbe  facts  and  circumstances 
appearing  in  tbe  record  now  before  us,  tor, 
though  tbe  plaintiff  should  not  be  considered 
as  having  expressly  or  impliedly  consented 
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fbat  the  case  be  conttnued  to  the  September 
term  of  the  court.  It  not  only  consented,  but 
for  the  convenience  of  its  president  and  coun- 
sel requested,  that  the  case  be  not  taken  up 
on  the  first  and  only  day  that  the  court  was 
held  at  Its  July  term,  and  the  result  of  the 
trial  bad  at  a  later  day  shows  that  the  de- 
fendant had  a  meritorious  defense,  and  was 
not  seeking  a  postponement  for  the  purpose 
of  delay,  or  with  the  object  of  taking  advan- 
tage of  the  plaintltr  to  any  extent.  It  would 
indeed  bei  a  harsh  application  of  the  statute 
in  question  to  permit  the  plalntiil  here  to 
take  advantage  of  defendant's  failure  to  file 
Its  plea  and  affidavit  on  the  only  day  the 
court  was  open  to  it  to  do  so,  when  the 
plaintiff  itself  not  only  consented  but  re- 
quested that  the  case  go  over  from  that  day. 

[4]  The  second  assignment  of  error  calls 
in  question  the  propriety  of  the  court's  ruling 
accepting,  over  plaintiff's  objection,  four 
veniremen  who  stated  on  their  voir  dire  that 
they  were  indebted  to  the  defendant  bank. 

There  is  no  merit  in  this  assignment  of 
error.  The  plaintiff's  bill  of  exceptions  sets 
forth  that  the  veniremen  in  question  stated 
upon  their  voir  dire  that  they  had  formed  or 
expressed  no  opinion ;  that  they  were  sensi- 
ble of  no  bias  or  prejudice  for  or  against 
either  party  to  the  suit ;  that  they  could  give 
a  fair  and  impartial  trial ;  and  that  the  fact 
that  they  were  indebted  to  the  defendant 
bank  placed  them  under  no  obligation  to  the 
bank,  except  as  borrowers  of  money,  in  the 
ordinary  course  of  business,  and  that  they 
would  be  in  no  way  influenced  by  reason  of 
that  fact 

That  there  were  four  of  these  Jurors,  in- 
stead of  only  one,  does  not  differentiate  the 
case,  as  Is  contended  for  plaintiff,  from  that 
of  Richardson  v.  Planters'  Bank,  94  Ya.  130, 
28  S.  EL  413,  in  which  this  court  said : 

"*  ♦  •  To  hold,  as  a  legal  presumption, 
that  aach  a  relationship  would  be  likely  to  warp 
the  judgment  would  be,  in  our  opinion,  to  esti- 
mate too  cheaply  Integrity  under  the  sanction 
of  an  oath." 

See,  also,  Thompson  t.  Douglas,  36  W.  Va. 
337,  13  S.  E.  1015. 

When  the  testimony  In  the  case  bad  been 
oondnded,  the  plaintiff  asked  for  three  in- 
structions, and  the  defendant  for  one.  Two 
of  plaintlfiTs  instructions,  as  asked,  were  giv- 
en; but  the  court,  over  the  objection  of 
plaintiff,  amended  its  third  instruction  and 
gave  the  same  as  amended,  and  also  gave  the 
only  instruction  asked  by  the  defendant. 

Plaintiff's  instruction,  which  the  court 
amended,  told  the  jury  that  the  committee 
appointed  by  the  parent  bank  (L.  E.  Mum- 
ford  Banking  Company)  for  the  purpose  of 
representing  its  interests  in  regard  to  the  or- 
ganization of  the  defendant  bank  were  spe- 
cial agents;  that  those  dealing  with  them 
were  bonnd  to  inform  themselves  as  to  the 
extent  of  said  committee's  powers,  and  as, 
by  the  terms  of  the  resolution  appointing  this 
committee,    U   was   required   that  at   least 


three  of  the  five  composing  It  should  act, 
and  no  Individual  member  of  the  committee, 
acting  alone,  had  any  authority  whatsoever, 
"all  three  of  said  committee  were  required  to 
pass  upon  any  matter  arising  In  regard  to 
said  organization.  Not  only  is  this  true,  but 
neither  the  said  committee  nor  any  of  Its 
members  had  any  right  to  delegate  its  or 
their  authority  to  any  particular  member  of 
the  committee.  If,  therefore,  the  Jury  be- 
lieve from  the  evidence  that  Mr.  Mumford,  a 
member  of  the  committee,  acting  alone,  at- 
tempted in  the  name  of  the  plaintiff  bank  to 
enter  into  any  contract  with  the  defendant 
bank,  or  with  its  organizers,  such  action  on 
bis  part  was,  so  far  as  the  plaintiff  bank  was 
concerned,  absolutely  void,  and  the  said  bank 
la  not  bound  thereby." 

The  amendment  to  this  instruction  by  the 
court  was  to  add  at  its  conclusion  as  asked 
the  following  clause: 

"Unless  the  jury  further  believe  from  the  evi- 
dence that  the  benefits  of  the  contract  made  by 
Ii.  E.  Mumford  with  the  defendant  bank  were 
intentionally  accepted  by  the  plaintiff  bank, 
without  inquiry,  or  the  plaintiff  bank  ratified 
and  confirmed  said  contract,  in  either  of  wbicb 
cases  the  plaintiff  is  bound  by  said  contract, 
though  the  jury  may  believe  from  the  evidence 
that  said  L.  E.  Mumford  was  unauthorized  to 
make  it." 

Defendant's  Instruction  given,  and  which 
Is  complained  of  by  the  plaintiff,  was  as  fol- 
lows: 

"The  court  instructs  the  jury  that  one  who  ac- 
cepts the  benefits  of  a  contract  made  for  him 
by  an  unauthorized  agent  is  bound  by  the  con- 
tract, and  the  representations  made  by  such 
agent  to  induce  the  contract,  and  must  take 
such  contract  as  made  with  its  burdens,  as  well 
as  its  benefits.  And  even  though  the  jury  be- 
lieve from  the  evidence  in  this  case  that  L.  E. 
Mumford  was  unauthorized  by  the  board  of  di- 
rectors of  the  L.  E.  Mumford  Banking  Compa- 
ny to  assume  the  'Goad  notes'  in  behalf  of 
plaintiff  bank,  if  they  further  believe  from  the 
evidence  that  the  plaintiff  bank  took  the  bene- 
fits of  the  contract  made  in  its  behalf  with  the 
defendant  bank,  said  L.  E.  Mumford  Banking 
Company  is  bound  by  the  contract  made  by 
Mr,  Mumford." 

[S]  The  evidence  in  the  case  tended  to 
prove  the  following  facts:  In  the  year  1900 
the  plaintiff  bank  began  to  establish  branch 
banks  at  divers  points  in  the  Northern  Neck 
and  other  sections  of  Tidewater,  Va.,  and 
among  the  first  of  the  12  of  such  branches 
established  was  the  branch  at  Kilmarnock, 
In  Lancaster  county,  where  the  business  was 
conducted  as  the  "L.  E.  Mumford  Banking 
Co.  at  Kilmarnock,  Va.,"  and  under  the  char- 
ter and  corporate  name  of  the  parent  bank ; 
but  separate  books  were  kept,  and  the  busi- 
ness done,  in  the  main,  as  if  they  were  sep- 
arate and  independent  institutions.  None  of 
the  capital  of  the  parent  bank  was  used  at 
its  branches;  the  business  being  done  there 
solely  on  the  deposits,  except  when  it  became 
necessary  to  obtain  money  from  the  parent 
bank,  which  money,  when  obtained,  was  car- 
ried on  the  books  of  the  branch  as  a  credit 
to  the  parent  bank,  and  on  the  books  of  the 
latter  as  a  loan.    The  banking  house,  furnl- 
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ture,  fixtures,  and  all  otber  tangible  property 
used  by  the  Kilmarnock  branch  were  paid 
for  out  of  the  deposits  at  that  point  and  car- 
ried on  its  books  as  a  resource. 

In  the  latter  part  of  1908  Mumford,  who 
founded  the  parent  bank,  and  had  been  Its 
president  from  the  time  of  its  creation,  ap- 
prehending trouble  and  competition  in  his 
company's  business  in  the  Northern  Neck, 
concluded  to  make  an  effort  to  convert  his 
'  several  branch  banks  into  Independent  bank- 
ing institutions  under  separate  corporate 
names  and  charters,  and  first  unfolded  his 
plans  to  W.  T.  James,  who  had  been  cashier 
of  the  Kilmarnock  branch  ever  since  it  was 
established.  James,  it  seems,  at  first  op- 
posed the  plan,  but  finally  consented,  at 
Mumford's  request,  to  consult  J.  B.  Cralle, 
W.  G.  Eubank,  and  W.  B.  Hathaway,  who 
had  all  along  been  closely  connected  with 
the  business  at  Kilmarnock,  and  to  advise 
him  (Mumford)  as  to  prospects  for  carrying 
out  the  latter's  plan.  James  did  this  and 
wrote  Mumford  that  he  and  the  parties 
named  would  take  up  with  him  the  question 
of  organizing  an  independent  bank,  as  he  de- 
sired. It  was  then,  and  for  the  first  time, 
that  Mumford  made  known  his  plans  as  to 
the  conversion  of  the  branches  into  inde- 
pendent banks  to  his  board  of  directors,  to 
which  plans  the  board  readily  assented,  and 
at  a  meeting  of  the  board  held  at  Cape 
Charles  on  December  31,  1908,  a  resolution 
was  adopted  appointing  Mumford,  R.  L.  Ails- 
worth,  J.  V.  Moore,  and  two  others,  any  three 
of  whom  might  act,  and  Mumford,  to  be 
diairman — 

"to  make  any  diaposition  of  the  branches  of 
the  company,  or  any  of  them,  tbat  may  desire 
to  establish  independent  banks,  on  such  terms 
and  in  such  manner  as  they  may  deem  best  for 
the  interests  of  the  L.  E.  Mamtord  Company." 

On  January  4,  1909,  Mumford,  Ailsworth.. 
and  Moore  met  Hathaway,  James,  Cralle,  and 
Hubbard  in  Hathaway's  office,  at  White  Stone, 
for  the  purpose  of  devising  plans  for  the  or- 
ganization and  establishment  of  an  independ- 
ent bank  to  take  over  the  business  of  the 
parent  bank  at  Kilmarnock.  At  this  con- 
ference, according  to  the  evidence  given  by 
Hathaway,  Hubbard,  Cralle,  James,  and 
Mumford  in  this  cause,  it  was  agreed  that 
the  capital  of  the  new  bank  should  be  $25,- 
000;  that  the  parent  bank  should  take  $13,000 
of  this  capital  stock,  and  the  other  parties 
present  should  take  the  remaining  $12,000, 
with  the  understanding  that  the  greater  part 
of  it  should  be  distributed  to  the  best  advan- 
tage within  the  zone  of  the  bank's  business 
dealings ;  tbat  the  par  value  of  the  stock  should 
be  $100  per  share,  but  the  price  to  be  prfld  for 
it  should  be  $125  per  share;  that  100  per 
cent  of  the  money  for  wliich  the  stock  was 
to  be  sold  should  go  into  the  bank's  treasury, 
and  the  premium  of  25  per  cent,  or  $25  per 
share,  should  go  to  the  parent  bank  for  the 
good  will  of  the  business;  that  the  new 
bank  proposed  should  take  over  the  business 


of  the  parent  bank  at  Kilmarnock  as  it  then 
stood  on  its  books— that  Is,  should  take  all 
assets.  Including  banking  house  and  fixtures, 
cash  on  hand,  money  due  from  other  banks, 
and  bills  receivable,  and  assume  ail  liabilities, 
such  as  money  due  depositors  and  other 
banks,  including  $42,600,  which  was  then 
carried  on  Its  books  to  the  credit  of  the 
parent  bank  at  Cape  Charles,  except  the 
Goad  notes  held  by  the  Kilmarnock  banfc, 
and  carried  on  its  books  as  a  resource, 
amounting  to  $2,934.93  of  principal.  It  fur- 
ther appears  that  the  makers  and  indorsers 
of  the  Goad  notes  had  several  years  before 
become  bankrupts,  and  the  notes  had  already 
been  credited  with  their  full  pro  rata  share  of 
the  proceeds  of  the  estates  of  the  bankrupts, 
and  that  it  was  well  known  to  James,  cashier 
of  the  bank,  to  Hathaway,  who  had  acted  as 
attorney  in  the  bankruptcy  proceedings,  to 
Mumford,  president  of  the  company,  and  to 
Cralle,  that  these  notes  were  absolutely 
worthless  and  uncollectible;  therefore,  when 
the  question  of  the  taking  over  of  the  bills 
receivable  held  at  Kilmarnock  was  reached 
in  the  meeting  In  Hathaway's  office,  he,  as 
spokesman  for  the  Kilmarnock  people  inters 
ested,  stated  that  the  Goad  notes  were  worth- 
less, and  that  they  would  not  take  them  with 
the  assets  of  the  bank,  and  at  the  same  time 
stated  that  he  knew  of  other  notes  which  he 
did  not  consider  good,  but  it  would  require 
an  examination  of  all  the  paper  held  at  Kil- 
marnock before  it  could  be  determined  what 
other  paper  would  be  unacceptable  to  the  pix)- 
posed  new  bank,  and  the  meeting  adjourned 
with  the  understanding  that  the  Goad  notes, 
as  defendant  contends,  should  be  excluded 
from  the  transfer  of  the  assets  to  the  new 
bank,  that  a  charter  for  this  new  bank 
should  be  procured,  and  when  notified  tbe 
Cape  Charles  committee  should  come  to  Kil- 
marnock, the  paper  there  be  examined,  and  it 
should  then  be  decided  whether  there  was 
any  other  paper  (besides  the  Goad  notes) 
which  should  be  excluded  from  the  transfer, 
and,  when  that  matter  was  disposed  of,  tbe 
new  bank  should  be  organized  and  the  trans- 
fer made,  it  being  also  agreed  that  If  any  of 
those  then  present  should  be  unable  for  any  ' 
reason  to  attend  the  meeting  later  to  be  held, 
those  who  did  attend  should  carry  out  tbe 
agreement  thus  made  as  to  the  bank's  paper 
and  other  details  of  the  transfer. 

Subsequently,  a  charter  having  been  ob- 
tained for  the  new  bank,  James  notified  Mum- 
ford, diairman  of  the  Cape  Charles  commit- 
tee, as  agreed,  who  in  turn  notified  AilswoTtb 
and  Moore;  but  they  failed  or  refused  to  go 
with  him,  and  Mumford  alone  went  on  Feb- 
ruary 23,  1909,  to  Kilmarnock,  where  he  met 
Hathaway  and  his  associates  representing 
the  parties  interested  in  the  new  bank  and 
went  over  the  old  bank's  paper  with  them ; 
and,  after  going  over  this  paper  in  detail 
with  Mumford,  Hathaway  and  his  associ- 
ates finally  agreed  to  take  over  all  the  bills 
receivable  carried  at  Kilmarnock  exc^t  the 
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Goad  notes,  and  at  the  earnest  solicitation  I 
of  Mnmford,  for  the  accommodation  of  the 
parent  bank,  Hathaway  and  James  agreed 
that  they  would  make  an  effort  to  Induce 
the  Goads  to  make  new  notes  and  to  carry 
them  on  the  books  of  the  new  bank,  in  order 
that  an  effort  might  be  made  to  collect  some- 
thing on  them  for  the  benefit  of  the  parent 
bank.  In  order  to  induce  Hathaway  and 
James  to' do  this,  it  was  farther  understood 
and  then  agreed  that  the  new  bank  could 
retain  a  sufficient  amount  of  the  money  ow- 
ing the  parent  bank  at  Cape  Charles,  with- 
out interest,  to  offset  the  amount  represented 
by  the  Goad  notes,  and  could  charge  those 
notes  up  to  the  parent  bank  whenever  it  was 
desirable  to  do  so.  The  new  bank  was  there- 
upon duly  organized,  with  Mumford  as  one 
of  its  directors,  and  opened  for  business  on 
March  1,  1909.  Afterwards  James  succeeded 
In  getting  the  Goads  to  execute  five  several 
notes,  payable  to  the  order  of  themselves  at 
the  "I/.  E.  Mumford  Banking  Co.  at  Kilmar- 
nock, Va.,"  one,  two,  three,  four,  and  five 
yearc  after  date,  respectively,  and  being  In 
renevral  of  the  old  notes  known  as  the  Goad 
notes.  As  stated,  the  new  bank  reduced  Its 
indebtedness  to  the  parent  bank  from  time  to 
time,  paying  interest  on  all  but  the  ^,000  re- 
served to  cover  the  Goad  notes,  so  that  the 
balance  amounted  to  only  about  ^,000. 

In  July,  1910,  the  board  of  directors  of 
the  new  bank  (defendant  in  this  suit),  learn- 
ing that  Mumford  might  resign  from  the  pres- 
idency of  the  parent  bank  and  therefore, 
deeming  it  best  to  have  in  writing  something 
to  confirm  the  understanding  between  the 
two  banks  in  reference  to  the  Goad  notes, 
directed  its  cashier,  James,  to  write  Mumford 
about  it,  and  on  July  9, 1910,  Mumford  signed 
aa  president  a  paper  writing  witnessed  by 
Parsons,  the  then  cashier  and  secretary  of 
the  plaintiff  bank,  which  he  considered  suffi- 
cient to  answer  the  purpose  that  James'  let- 
ter to  him  had  in  view.  Mumford  resigned 
as  president  of  the  plaintiff  bank  August  1, 
1910,  and  was  succeeded  by  R.  Pulton  Powell, 
wbo  made  demand  upon  the  defendant  bank 
for  the  payment  of  the  ^,000  reserved  by 
tlie  latter  to  cover  the  Goad  notes,  and  after 
certain  dealings  were  had  between  the  par- 
ties, already  mentioned  above,  this  suit  fol- 
lowed. 

We  have  thus  set  out,  perhaps  at  greater 
length  than  was  necessary,  the  facts  which 
the  evidence  in  the  case  tended  to  prove,  in 
order  that  what  is  to  be  said  with  respect  to 
the  trial  court's  rulings  complained  of,  in 
amending  plaintiff's  third  Instruction,  and  in 
giving  the  Instruction  asked  by  the  defendant 
also  quoted  above,  may  be  understood. 

[I-I]  It  wlU  be  observed  that  plaintiff's 
said  instruction  was  predicated  only  on  a 
part  of  the  evidence,  and  embraced  only 
plaintltTs  theory  of  the  case,  and  wholly  ig- 
nored a  material  part  of  the  evidence  and  de- 
fendant's theory  of  the  case ;  that  is,  the  in- 
struction as  asked  left  out  of  view  all  the  evi- 


dence tending  to  show  the  contract  In  regard 
to  the  Goad  notes  when  all  three  of  the  com- 
mittee' representing  the  plaintiff  were  pres- 
ent at  the  meeting  at  White  Stone,  all  evi- 
dence as  to  Mumford's  implied  authority  to 
make  the  contract  that  the  Goad  notes  were 
to  be  excluded  from  the  assets  of  the  parent 
hank  to  be  taken  over  by  the  defendant  from 
the  course  of  plalntifTs  dealings,  and  all  evi- 
dence as  to  the  subsequent  ratification  of  the 
contract  and  the  acceptance  of  Its  benefits. 
In  these  circumstances  it  was  entirely  prop- 
er that  the  court  should  amend  the  instruc- 
tion as  it  did,  and  to  give  defendant's  in- 
struction, supra.  What  was  the  contract  or 
agreement  of  the  parties.  If  any,  with  re- 
spect to  the  Goad  notes,  or  whether  Mum- 
ford had  implied  authority  to  make  the  con- 
tract alone  from  the  course  of  plaintiff's  deal- 
ings with  the  public,  and  especially  with  the 
representatives  of  the  defendant,  or  whether 
there  had  been  a  subsequent  ratification  of 
the  contract  and  acceptance  of  its  beneflto 
by  the  plaintiff,  were  all  questions  of  fact  for 
the  Jury,  to  be  determined  from  all  the  evi- 
dence in  the  case  bearing  upon  these  issues. 
Strause  v.  Richmond  Woodworking  Co.,  109 
Va.  724,  6D  S.  E.  659,  132  Am.  St  Rep.  937; 
Douglas  Land  Co.  v.  Thayer  Co.,  107  Va.  292, 
58  S.  E.  1101. 

There  is  evidence  in  this  case  tending  to 
prove  not  only  that  it  was  understood  at  the 
meeting  at  White  Stone  on  January  4,  1909, 
when  Mumford,  Ailsworth,  and  Moore  were 
all  present,  that  the  Kilmarnock  parties 
would  not  enter  into  the  organization  of  a 
corporation  to  take  over  the  plaintiff's  busi- 
ness at  that  point,  if  the  Goad  notes  were  to 
be  unloaded  on  the  new  hank,  and  that  it 
was  then  and  there  agreed  that  these  notes 
were  to  be  excluded  from  the  bills  receivable 
to  be  taken  over  by  it,  but  to  prove,  also, 
that  by  its  course  of  dealing  with  the  pub- 
lic, and  especially  with  those  representing 
the  defendant  bank,  the  plaintiff  held  Mum- 
ford out  as  possessing  all  necessary  authori- 
ty to  bind  it  by  an  agreement  that  the  de- 
fendant was  not  to  be  required  to  include  the 
Goad  notes  as  a  part  of  the  assets  to  be  tak- 
en by  it  There  is  no  evidence  even  tending 
to  show  that  the  parties  dealing  with  plain- 
tiff bank  had  any  knowledge  whatever  of  the 
resolution  adopted  December  31,  190S,  ap- 
pointing a  committee  to  convert  its  branches 
Into  independent  banks;  but  there  is  evi- 
dence afflnnatively  proving  that  they  knew 
nothing  of  this  resolution.  Not  only  so,  it  is 
shown  by  the  evidence  given  by  plaintiff's 
witnesses,  as  well  as  by  defendant's  witness- 
es, that  Mumford  had  alone  established  all 
the  branch  banks  in  the  Northern  Neck,  and 
had  exercised,  with  the  consent  of  his  com- 
pany, exclusive  management  and  control  of 
them  from  the  beginning;  that  all  the  deal- 
ings of  the  people  of  the  Northern  Neck  with 
the  L.  B.  Mumford  Banking  Company  had 
been  with  Mumford  alone;  that  they  looked 
to  him  alone,  and  had  never  known  his  board 
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of  directors  to  assume  any  authority  or  con- 
trol In  the  management  of  the  company's 
business;  that  be  bad  made  all  contracts 
connected  wltb  tbe  company's  business  on 
his  own  Judgment,  and  without  any  restric- 
tions upon  his  powers  and  authority;  that 
Mumford  decided  upon  and  took  up  alone  the 
conTerslon  of  the  parent  bank's  branches 
into  independent  banks,  without  consulting 
bis  board,  they  readily  agreeing  to  his  plans 
when  he  saw  fit  to  divulge  them;  and  dis- 
posed of  alone  all  of  these  branches,  except 
what  was  done  on  the  occasion  of  his  visit 
with  Ailsworth  and  Moore  to  White  Stone 
and   Warsaw. 

[9]  "The  authority  of  an  officer  of  a  corpora- 
tion is  the  authority  which  bis  company  holds 
him  out  to  the  public,  and  to  those  dealing  with 
it,  as  possessing.  This  is  bis  real  authority, 
and  no  secret  limitations  of  this  in  tbe  by-laws 
of  the  company  or  elsewhere  are  binding  on 
third  persons  who  deal  with  him  as  tbe  repre- 
sentative of  his  company."  Pine  B.  Co.  v. 
Columbia  Co..  106  Va.  810,  58  S.  E.  822;  White 
Hall  Co.  v.  Hall,  102  Va.  284,  46  S.  E.  290; 
W^hitten  v.  Bank,  etc.,  100  Va.  546,  42  S.  B. 
309;  3  Cook,  Corp.  (6th  Ed.)  p.  2289,  and  cas- 
es there  cited. 

The  contention  In  this  case  is,  not  that 
Mumford  did  not,  by  the  past  course  of  deal- 
ing on  the  part  of  the  plaintiff  bank,  bave 
authority  to  transfer  the  business  of  tbe  Kil- 
marnock branch  to  the  defendant,  but  mere- 
ly that  be  bad  no  authority  to  agree  that  the 
Goad  notes  should  be  excepted  from  tbe 
transfer  and  retained  by  bis  own  bank  In 
order  to  consummate  the  proposed  deal. 

We  are  of  opinion  that  the  Instructions 
given  by  tbe  court  submitted  to  the  jury  fair- 
ly, and  as  favorably  to  tbe  plaintiff  as  It 
could  reasonably  bave  asked,  tbe  issues  of 
fact,  and  that  a  further  discussion  of  tbe  evi- 
dence to  show  that  it  is  ample  to  sustain 
their  finding  Is  unnecessary.  Tbe  Judgment 
of  the  circuit  court  is  affirmed. 

Affirmed. 


(U6  Va.  888) 


cox  V.  CASKIB. 


(Supreme  Court  of  Appeals  of  Virginia.    June 
11,  1914.) 

JUDOMENT  (S  866*)  —  REVUVAI,  —  LnUTATIONS. 

Under  Code  1904,  I  3577,  providing  that 
scire  facias  to  revive  a  judgment  may  be  sued 
out  witliin  20  years  after  the  return  of  execu- 
tion, except  in  case  it  is  against  a  personal  rep- 
resentative of  a  decedent,  when  it  shall  be 
brought  within  6  years  from  the  qualification 
of  such  representative,  scire  facias  to  revive  a 
judgmeot  recovered  against  a  decedent  when 
sued  out  wittiin  20  years  after  the  last  return 
of  execution,  and  witliin  6  years  after  appoint- 
ment of  an  administrator  with  tbe  will  annexed, 
is  within  time,  notwithstanding,  before  the  ap- 
pointment of  the  administrator,  the  estate, 
which  consisted  wholly  of  real  property,  had 
been  committed  to  the  sheriff,  for  the  appoint- 
ment of  tbe  sheriff  did  not  start  the  running  of 
limitations  for  the  benefit  of  defenduit;  the 
statute  referring  to  the  representative's  own 
appointment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1603-1607;   Dec.  Dig.  §  866. »] 


Error  to  Circuit  Court  of  Cl^  of  Bicb- 
mond. 

Scire  facias  by  James  Gaskle,  as  adminis- 
trator, against  E.  P.  Cox,  as  administrator 
with  the  will  annexed  of  Peter  C.  Warwick, 
to  revive  a  Judgment  Tbe  Judgment  was  re- 
TlTed,  and  defendant  brings  error.    Affirmed. 

Willis  B.  Smith,  of  Bichmond,  for  plain- 
tiff in  error.  Scott  &  Buchanan,  of  Bidi- 
mond,  for  defendant  in  error. 

HARRISON,  J.  This  writ  of  error  brings 
under  review  tbe  action  of  tbe  drcutt  court 
of  the  city  of  Richmond  in  reviving  a  Judg- 
ment recovered  by  James  Caskie,  administra- 
tor of  W.  B.  Warwick,  against  Peter  C.  War- 
wick. 

The  agreed  facts  show  that  In  June,  1886, 
James  Caskie,  administrator  of  W.  B.  War- 
wick, recovered  in  the  circuit  court  of  the 
city  of  Bichmond  a  Judgment  for  $4,000,  with 
interest  and  costs,  against  Peter  C.  Warwick, 
upon  which  execution  was  duly  issued  and 
returned  from  time  to  time,  tbe  return  day 
of  the  last  execution  being  January  rules, 
1894.  The  Judgment  debtor  died  in  1899, 
leaving  a  will  devising  bis  estate,  consisting 
of  certain  real  property  in  tbe  counties  of 
Chesterfield  and  Henrico,  to  bis  widow,  Caro- 
line Warwick,  and  appointing  ber  as  bis  exe- 
cutrix, with  power  to  dispose  of  tbe  same. 
This  will  was  not  admitted  to  probate  until 
the  year  1908.  In  the  meantime,  in  1903,  on 
motion  of  one  Augustus  Wright,  a  stranger, 
who  desired  to  acquire  the  Chesterfield  land 
for  delinquent  taxes,  tbe  county  court  of 
Chesterfield  ordered  the  estate  of  Peter  C. 
Warwick  committed  to  tbe  sheriff  of  that 
county.  At  the  time  of  this  action  by  tbe  coun- 
ty court,  as  already  seen,  tbe  will  was  in  exist- 
ence, the  executrix  therein  appointed  was  liv- 
ing, capable  of  acting,  and  bad  not  declined 
to  qualify.  These  facts  being  brought  to  the 
attention  of  the  circuit  court  of  Chesterfield 
county,  at  Its  November  term,  1910,  that 
court,  on  motion  of  James  Caskie,  adminis- 
trator of  W.  B.  Warwick,  revoked  and  an- 
nulled the  order  of  1903  committing  the  es- 
tate of  Peter  C.  Warwick  to  tbe  sheriff.  Sub- 
sequently, on  December  12,  1910,  the  execu- 
trix of  Peter  C.  Warwick  then  declining  to 
qualify,  Edwin  P.  Cox  was  appointed  the  ad- 
ministrator with  tbe  will  annexed  of  Peter 
C.  Warwick,  and  duly  qualified  as  such. 
Thereupon,  on  the  15th  of  December,  1910, 
Caskie,  administrator  of  W.  B.  Warwick, 
sued  out  a  writ  of  scire  facias  against  Cox 
administrator  c.  t  a.  of  Peter  C.  Warwick, 
to  revive  tbe  Judgment  recovered,  as  shown, 
against  Peter  C.  Warwick  In  bis  lifetime. 
Cox,  administrator  c.  t  a.  of  Peter  0.  War- 
wick, appeared  and  resisted  tbe  motion  to  re- 
vive upon  the  ground  that  the  judgment  was 
barred  by  tbe  statute  of  limitations.  The 
court  overruled  this  defense,  and  entered  an 
order  reviving  the  Judgment 


•For  other  cases  ae*  sams  topic  and  section  NUMBER  In  Dec.  big.  *  Am.  Dig.  Key-No.  Series  &  R«p'r  Iad( 
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The  sole  question  to  be  determined  Is 
whether,  as  contended  by  the  plaintiff  In  er- 
ror, the  Btatnte  of  limitations  began  to  run 
against  the  Jndgment  from  the  date  of  the  or- 
der committing  the  estate  of  Peter  C.  War- 
wick to  the  sheriff,  or  whether  It  ran,  as  con- 
tended by  the  defendant  in  error,  from  title 
date  of  the  qnaliflcation  of  Edwin  P.  Cox  as 
administrator  with  the  will  annexed  of  Peter 
C.  Warwick. 

Both  parties  rely  on  section  36T7  of  the 
Code,  which  provides  that  on  a  Jndgment  an 
execation  may  issue  within  a  year  from  its 
date,  and  when  such  an  execution  has  been 
issued  and  returned,  other  executions  may 
be  Issued  or  a  scire  facias,  or  an  action  may 
be  brought  within  20  years  from  the  return 
day  of  an  execution  on  which  there  la  such 
return — 

"except  that  where  the  scire  facias  or  action 
is  against  a  personal  representative  of  a  dece- 
dent, it  shall  be  brought  within  five  years  from 
the  qualification  of  such  representative." 

The  case  before  us  comes  within  both  con- 
ditions of  the  statute.  The  scire  facias  was 
sued  out  December  16,  1910,  within  20  years 
from  the  return  day  of  the  last  execution, 
wliich  was  the  second  January  rules,  1894; 
it  was  against  Edwin  P.  Cox,  administrator 
with  the  will  annexed,  the  personal  repre- 
sentative of  the  decedent,  and  brought  within 
five  years  after  his  qualification  as  such  rep- 
resentative. The  last  provision  of  the  stat- 
ute was  manifestly  Intended  to  facilitate  a 
personal  representative  in  the  settlement  of 
an  estate,  by  providing  that  he  should  not  be 
delayed,  in  the  case  of  a  sdre  facias  or  ac- 
tion, longer  than  Ave  years  from  the  date  of 
his  qualification.  The  testator,  Peter  C.  War- 
wick, left  no  personal  estate,  and  therefore 
no  assets  of  any  kind  passed  into  the  hands 
of  the  sheriff  to  whom  the  estate  was  com- 
mitted. The  effect,  therefore,  of  the  revo- 
cation of  the  sheriCTs  appointment  upon  his 
mesne  acts  cannot  arise  in  this  case,  for  the 
sufflcient  reason  that  he  performed  no  inter- 
mediate acts. 

Nor  are  we  concerned  with  the  question,  so 
mvcb  discussed  In  the  petition  for  a  writ  of 
error,  as  to  whether  the  order  committing 
the  estate  to  the  sheriff  was  void  or  merely 
voidable,  there  being  at  the  time  a  will  in  ex- 
istence appointing  an  executor,  because  the 
order  appointing  the  sheriff  administrator 
was  annulled  before  the  institution  of  this 
proceeding  to  revive.  The  plaintiff  In  error, 
who  is  the  duly  appointed  administrator  with 
the  wUl  annexed  of  Peter  C.  Warwlclc,  de- 
rives all  his  right,  title,  and  interest  under 
the  will  of  his  decedent  He  Is  in  no  sense 
a  successor  in  title  to  the  sheriff  as  adminis- 
trator, but  is  wholly  independent  of  that  of- 
ficial. At  the  time  tills  proceeding  to  revive 
tlie  jndgment  was  instituted,  the  situation 
was  the  same  as  if  the  estate  of  Peter  C. 
Warwick,  the  Judgment  debtor,  had  never 
been  committed   to  the  sheriff.    The  order 


committing  the  estate  had  been  revoked,  and 
Cox  was  the  duly  appointed  administrator 
c.  t.  a.  The  judgment  was  not  barred,  under 
the  limitation  of  20  years  from  the  date  of 
the  last  execution  Issued  thereon,  and  no 
reason  is  perceived  why  the  creditor  did  not 
have  the  right  to  revive  his  judgment  against 
Cox,  the  then  legally  existing  personal  rep- 
resentative of  the  decedent  The  language 
of  the  statute  Is  that  where  the  scire  facias 
Is  brought  against  a  personal  representative 
of  a  decedent,  it  shall  be  brought  within  five 
years  from  the  qualification  of  such  repre- 
sentative. Whether  the  appointment  of  the 
sheriff  was  void  or  voidable,  it  was  revolted 
and  annulled,  and  it  cannot  now  be  united 
with  the  valid  and  subsisting  appointment 
of  the  plaintiff  in  error  for  the  purpose  of 
stretching  the  time  sufficiently  to  bar  the 
judgment  herein  asserted.  The  language  of 
the  statute  is  too  clear  for  interpretation  or 
construction,  and  the  case  at  bar  comes  clear- 
ly within  its  terms  and  Is  controlled  by  it 
No  other  ground,  therefore,  need  be  consider- 
ed in  support  of  the  conclusion  that  the  Judg- 
ment In  question  was  not  barred;  the  stat- 
ute of  limitations  having  begun  to  run  against 
it  only  from  the  date  of  the  qualification  of 
the  plaintiff  In  error  as  administrator  eta. 
of  Peter  C.  Warwlclt. 

The  Judgment  complained  of  Is  without 
error,  and  must  be  affirmed. 

Affirmed. 

'^""'^  (jjj  y^^   47JJ 

PARBISH  ▼.  PARRISH  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    June 

11,  1914.) 

1.  Habeas    Cobfus    (8    99*)  —  Custody    of 
Child— RiQHTs  or  Fatuek— Discbetioit  of 

CODBT. 

While  a  father  has  a  prior  right  to  the  cus- 
tody of  his  infant  child,  yet  where  the  father 
and  mother  are  divorced,  the  court,  on  the  fa- 
ther's application  for  custody,  will  exercise  its 
discretion  according  to  the  facts,  consulting  the 
wishes  of  the  minor,  if  of  years  of  discretion, 
and,  if  not,  exercising  its  own  judgment  as  to 
what  will  be  best  calculated  to  promote  the  in- 
terests of  tlie  child,  having  due  regard  to  the 
legal  rights  of  the  father. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  t  84 ;  Dec.  Dig.  S  99.*] 

2.  Habeas    Cobpus    (|    99*)  —  Custodt    of 
Child. 

On  an  application  by  a  father  for  custody 
of  his  infant  son  eight  years  of  age,  facts  held 
to  justify  a  decree  granting  custody  to  the  fa- 
ther during  the  three  summer  months  and  re- 
quiring his  surrender  to  the  mother  during  the 
balance  of  the  year. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  |  84 ;  Dec.  Dig.  {  99.*] 

3.  Habeas   Corpus    (J   112*)  —  Custody  of 
Child — Bond. 

Where  a  father,  after  being  divorced  from 
his  wife,  lived  in  Chicago,  while  the  wife  re- 
sided in  Virginia,  and  he  applied  for  custody  of 
their  infant  son,  the  court  having  found  that  he 
was  entitled  to  the  custody  and  care  of  the  child 
for  a  portion  of  the  year  and  was  a  proper  per- 
son to  be  intrusted  therewith,  it  was  error  to 
require  of  him  a  bond  conditioned  that  he  would 
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comply  with  the  eonrt'i  otder  and  return  the 
child  to  Virginia  and  deliver  him  to  the  child's 
mother  when  the  period  of  his  custody  expired. 
[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  |  101;   Dec.  Dig.  !  112.*] 

Error  to  Circuit  Court,  Nansemond  County. 

Habeas  corpus  on  petition  of  James  S.  Par- 
rlsh  against  Fannie  S.  Parrlsh  and  another, 
to  secure  the  custody  of  the  complainant's  In- 
fant son,  Jtimes  S.  Parrlsh,  Jr.  From  a  Judg- 
ment dividing  the  custody  of  the  child  as  be- 
tween the  petitioner  and  defendants,  petition- 
er brings  error.    Modified  and  affirmed. 

P.  H.  C.  CabeU  and  A.  L.  Holladay,  both 
of  Richmond,  and  J.  H.  Corbltt,  of  SuflTolk, 
for  plaintiff  In  error.  C.  V.  Meredith,  of 
Richmond,  and  E.  E.  Holland,  R.  H.  Rawles, 
and  W.  M.  Crumpler,  all  of  SutColk,  for  de- 
fendants in  error. 

KEITH,  P.  James  S.  Parrlsh,  a  citizen  of 
Cook  county.  111.,  filed  his  petition  In  the  cir- 
cuit court  of  Nansemond  county,  in  which 
he  shows  that  in  December,  1903,  he  married 
Fannie  S.  Crumpler,  of  Suffolk,  Va.,  and 
thereafter  resided  with  her  In  the  city  of  Gbi- 
cago;  that  a  son,  James  Shepherd  Parrlsh, 
Jr.,  was  bom  of  this  marriage  on  March  18, 
1906,  and  was  the  only  child  of  the  marriage ; 
that  on  March  30,  1910,  petitioner  filed  his 
bin  In  the  superior  court  of  Cook  county.  In 
the  state  of  Illinois,  asking  an  absolute  di- 
vorce, and  by  the  decree  of  that  court  at  its 
May  term,  1910,  the  bonds  of  matrimony  were 
dissolved  and  petitioner  granted  an  absolute 
divorce;  that,  at  the  time  of  the  entry  of 
this  decree,  James  Parrlsh,  Jr.,  was  with 
his  mother  in  the  town  of  Suffolk,  Va. ;  that 
petitioner  has  from  time  to  time,  personally 
or  through  his  attorneys,  applied  to  his  for- 
mer wife,  Fannie  Parrlsh,  to  surrender  his 
son  to  him,  which  she  has  refused  and  still 
refuses  to  do.  Petitioner  avers  that  be  is  33 
years  of  age,  has  lived  and  conducted  bia 
business  In  the  dty  of  Chicago  for  11  years, 
is  sober,  industrious,  and  prosperous,  com- 
mands the  respect,  confidence,  and  affection 
of  bis  associates,  enjoys  a  good  income,  and 
is  morally,  socially,  temperamentally,  and 
financially  a  suitable  father  to  have  the  cus- 
tody of  tila  son  and  the  care  of  his  health, 
education,  maintenance,  advancement  in  life, 
and  all  that  constitutes  his  best  interests  as 
a  boy,  a  man,  and  a  u.seful  citizen.  He  in- 
sists that  he  is  entitled  to  the  custody  and 
care  of  his  son,  whose  best  Interests  demand 
that  be  be  delivered  to,  maintained,  reared, 
and  educated  by  and  under  the  care  of  peti- 
tioner; that  his  son  is  illegally  detained  in 
the  custody  of  bis  mother,  and  he  therefore 
prays  that  a  writ  of  habeas  corpus  ad  sub- 
jiciendum be  Issued,  requiring  Fannie  May 
Parrisb  and  her  mother,  SalUe  A.  <3mmpler, 
with  whom  she  resides,  to  bring  the  body 
of  James  Shepherd  Parrlsh,  Jr.,  before  the 
court,  and  that  he  be  released  from  tbe  re- 


straint in  which  be  la  now  held  and  be  de- 
livered to  petitioner. 

The  defendants  answered  this  petition,  and, 
in  so  much  of  the  answer  as  we  deem  it 
necessary  to  consider,  they  aver  that  tbe  in- 
fant, who  was  at  that  time  five  years  of  age, 
has  from  birth  received  tbe  constant  care 
and  attention  of  bis  mother,  and  that  everj-- 
tblng  has  been  done  to  promote  his  welfare, 
physically,  mentally,  and  morally;  that  she 
is  financially  able  to  give  her  child  every 
possible  comfort  and  to  provide  for  bis  prop- 
er education,  and  to  do  all  things  necessary 
to  cause  him  to  develop  Into  the  highest  type 
of  manhood ;  that  tbe  child  Is  of  an  extreme- 
ly nervous  temperament,  and  by  reason  of  his 
physical  condition  requires  tbe  constant  and 
watchful  care  of  a  mother;  that  slight  shocks 
to  his  nervous  system  or  Improper  diet  often 
produce  convulsions  and  have  created  such  a 
physical  condition  that,  unless  he  receives 
constant  and  watchful  attention,  tbe  result 
to  bis  mind  and  body  may  be  disastrous  or 
fatal;  that  tbe  general  welfare  and  bodily 
ailments  of  the  child  demand  that  he  should 
live  In  a  moderate  dimate  and  remain  with 
bis  mother,  where  be  can  be  well  nurtured 
and  properly  cared  for.  Tbe  respondents  de- 
ny that  tbe  best  Interest^  and  general  wel- 
fare of  tbe  child  demand  that  be  should  be 
committed  to  the  custody  of  the  father,  for 
tbe  reason  tliat,  bis  father  being  unmarried 
and  actively  engaged  in  business,  tbe  larger 
part  of  tbe  time  of  the  child  must  necessarily 
be  spent  in  a  large  dty,  dther'in  a  hotel, 
apartment,  or  boarding  house,  away  from  his 
father,  under  tbe  care  of  Iiired  servants,  and 
amid  conditions  and  surroundiugs  totally  un- 
fitted to  promote  bis  welfare.  Respondents 
deny  that  the  infant  is  illegally  detained. 

Upon  the  Issues  thus  made,  a  great  deal 
of  evidence  was  taken,  which  we  think  fully 
sustains  tbe  finding  of  tbe  circuit  court,  as 
set  out  In  its  order  of  January  18, 1913,  which 
so  clearly  states  tbe  facts  upon  which 
the  dedslon  must  turn  that  we  deem  it  best 
to  give  it  in  full,  omitting  tbe  formal  parts, 
as  follows: 

"The  court  is  of  the  opinion  that  the  peti- 
tioner, James  Shepherd  Parrish,  is  entitled  to 
the  custody  of  his  son,  James  Shepherd  I'arrish, 
Jr.,  and  that  the  said  James  Shepherd  Parrish, 
Jr.,  is  illegally  detained  in  the  custody  of  the 
said  respondents,  Fannie  May  Parrish  and  Sal- 
Ue A.  Crumpler. 

"The  court  is  further  of  the  opinion,  and  doth 
so  find,  that  the  said  James  Shepherd  Parrish. 
the  father  of  said  infant,  is  fit  for  tbe  trust  and 
is  entitled  to  the  custody  of  tbe  person  and  tbe 
care  of  and  education  of  the  said  infant,  but 
the  court,  being  further  of  the  opinion  that  the 
best  interests  of  the  said  infant  at  this  time,  in 
view  of  his  tender  years,  as  well  as  his  physical 
condition,  susceptibility  to  disease,  and  tbe  dan- 
ger incident  to  a  change  of  climate,  require  that 
the  said  infant  remain  in  Virginia  daring  the 
winter  months. 

"And  it  further  appearing  tc  tbe  court  that 
the  mother  of  said  infant  is  likewise  a  fit  and 
suitable  person  to  £are  for,  direct,  and  superin- 
tend the  education  and  training  of  the  said  in- 
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ttLut,  and  b  otherwise  able  to  do  so,  and  to  sur- 
roond  him  with  the  necessities  and  comforts  of 
life,  is  of  the  opinion  and  doth  order  that,  until 
hereafter  dian^ed  by  a  future  order  of  this 
court,  the  said  infant,  James  Shepherd  Parrish, 
Jr,^8ball  remain  with  his  mother  in  the  city  of 
SuSolk,  Va.,  during  the  school  months,  begin- 
ning with  September  15th  and  ending  with  June 
15th  of  each  year,  and  during  the  Temainder  of 
the  year  shall  remain  with  cis  father,  James 
Shepherd  Parrish,  to  whom  he  shall  be  de- 
livered upon  request  of  said  James  Shepherd 
Parrish  in  Suffolk,  Va.,  but,  before  the  said 
petitioner,  James  Shepherd  Parrish,  shall  have 
the  right  to  take  the  said  infant,  he  shall  exe- 
cate  a  bond  in  the  penalty  of  $10,000,  with 
security  deemed  sufficient  by  the  court,  condi- 
tioned that  he  will  observe  the  conditions,  di- 
rections, and  restrictioDS  contained  in  this  order 
or  any  other  order  that  may  be  entered  in  these 
proceedings,  and  especially  that  he  will  pro- 
dace  the  said  infant  before  the  court  whenever 
ordered  so  to  do,  and  that  he  will  return  him 
to  the  mother  in  SufFoIk,  Va.,  not  later  than 
September  15th  of  each  year. 

"It  is  further  ordered  that  each  parent  shall 
have  the  right  to  see  said  infant  at  any  time 
he  or  she  shall  desire  without  hindrance  or 
interference  on  the  part  of  the  other,  and  shall, 
in  so  far  as  it  is  possible,  inculcate  in  the  said 
infant  feelings  of  love,  respect,  and  veneration 
for  its  parents. 

"It  is  further  ordered  that  these  proceedings 
remain  upon  the  docket  of  this  court  in  order 
that  such  future  proceedings  may  be  had  or 
orders  entered  as  the  change  of  conditions  in 
the  life  or  requirements  of  said  infant  may 
dictate  as  best  for  his  interests  and  welfare. 

"It  is  further  ordered  that  each  party  hereto 
pay  their  respective  costs." 

Aa  we  have  said,  the  evidence  fnlly  sns- 
talns  tbe  finding  of  the  court,  and  It  cannot 
be  read  without  sincere  regret  that  a  man 
and  a  woman  who,  with  respect  to  others, 
have  established  the  reputation  and  charac- 
ter among  those  with  whom  they  have  lived, 
wbicb  they  have  won  for  themselves,  should 
not  by  mntual  forbearance  and  compromise 
be  able  to  live  together  and  give  to  their  In- 
fant son  the  strength  and  support  which  is 
due  from  a  father,  tempered  by  the  tender- 
ness and  love  which  Is  always  present  In  a 
mother's  heart. 

[1]  There  is  no  duty  which  a  court  has  to 
perform  more  dl£9cult  than  that  which  con- 
fronts us  In  this  case,  for,  wfaaterer  our  de- 
cision may  -  be,  we  are  compelled  to  turn  a 
deaf  ear  to  the  pleadings  of  nature,  separate 
a  parent  from  its  child,  and  deprive  the  child 
of  the  care  and  nurture  of  one  of  its  parents. 
As  the  wisest  solution  of  this  difficulty,  the 
tendency  of  tbe  courts  has  been,  especially  in 
recent  years,  to  consider  all  the  facts  and  cir- 
cumstances of  the  particular  case,  and  to  de- 
termine what  is  best  for  the  present  and  fn- 
ture  Interests,  moral  and  physical,  of  the 
child.  Our  law  fully  recognizes  the  primary 
right  of  the  father  to  the  custody  of  tbe  child 
(Carr  t.  Carr,  22  Grat  [63  Va.]  16S;  Latham 
v.  Latham,  80  Grat.  [71  Va.]  307) ;  but  It  is 
also  well  established  that: 

"Where  he  has  not  the  custody,  and  is  seek- 
ing to  be  restored  to  it,  the  court  will  exercise 
its  discretion  according  to  the  facts,  consulting 
the  wishes  of  tbe  minor,  if  of  years  of  discre- 
tion; if  not,  exercising  its  own  judgment  as  to 
what  will  be  best  calculated  to  promote  the  in- 
terests of  the  child,  having  due  regard  to  the 


legal  rights  of  the  party  claiming  the  custody." 
Armstrong  ▼.  Stone  and  Wife,  9  Grat  (50  Va.) 
102.  Merrltt  v.  Swimley,  82  Va.  433,  3  Am. 
St  Rep.  115;    Coffee  v.  Black,  82  Va.  567. 

In  Strlngfellow  v.  Somerville,  95  Va.  701, 
29  S.  E.  686,  40  L.  R.  A.  623,  this  quesUon 
was  fully  considered,  and  the  rule  deduced 
from  many  authorities  there  cited  was  that: 

"When  the  ftttber  is  claiming  to  recover  tbe 
custody  of  his  child,  the  court  will  exercise  its 
discretion  according  to  the  facts  and  what  ap- 
pears to  be  best  calcolated  to  promote  the  in- 
fant's welfare." 

[2]  We  have  given  careful  consideration  to 
the  evidence  In  this  case,  and  we  cannot  re- 
sist the  conclusion  that  the  result  arrii'cd  at 
by  the  circuit  court  Is  for  tbe  best  Interests 
of  the  child  at  the  present  time.  It  will  be 
observed  that  the  order  of  the  circuit  court 
provides  that  the  cause  shall  remain  upon 
the  docket  of  the  court  so  that  orders  may 
be  entered  as  the  change  of  conditions  In  the 
life  or  requirements  of  the  infant  may  dic- 
tate. The  child  is  now  eight  years  of  age. 
It  will  soon  become  manifest  whether  he  is 
being  nurtured,  educated,  and  trained  to 
meet  the  duties  and  responsibilities  of  life. 
The  order  of  the  court  places  him  with  his 
father  during  three  months  of  tbe  year,  with 
the  right  of  access  to  him  at  all  times.  He 
win  thus  have  the  opportunity  to  observe 
the  growth  and  development,  mental  and 
physical,  of  bis  son,  and  the  circuit  court  Is 
always  open,  by  its  order,  to  meet  whatever 
change  of  conditions  may  arise,  and  to  super- 
vise alike  the  conduct  of  father  and  mother 
with  respect  to  the  child,  with  an  eye  single 
to  the  promotion  of  its  best  interests.  For 
the  present,  therefore,  we  are  of  opinion  that 
the  order  of .  the  circuit  court  should  be 
affirmed,  with  an  amendment  which  we  shall 
now  consider. 

[3]  Tbe  circuit  court  finds  that  the  father 
is  fit  for  the  trust  and  is  entitled  to  the 
custody  of  the  person  and  the  care  of  the 
education  of  his  child,  and  yet,  while  com- 
mending his  character,  Imposes  upon  him,  as 
a  condition  to  Ids  enjoying  the  society  of  his 
son  from  tbe  16th  of  June  to  the  15tb  of 
September  of  each  year,  that  he  shall  exe- 
cute a  bond  in  the  penalty  of  $10,000,  with 
surety,  conditioned  that  he  will  observe  the 
directions  and  restrictions  contained  in  the 
order  of  the  court  or  any  order  that  may 
thereafter  be  entered,  and  especially  that  he 
will  produce  the  infant  before  the  court 
wheneTer  ordered  so  to  do,  and  that  he  will 
return  him  to  bis  mother  In  Suffolk,  Va., 
not  later  than  September  15th  of  each  year. 
This  provision  suggests  the  apprehension 
that  the  father  would  abduct  the  child;  that 
be  would  violate  bis  faith  with  the  court 
and  be  guilty  of  a  contempt  of  its  authority. 
We  cannot  think  that  such  conduct  la  to  be 
apprehended  upon  the  part  of  one  who  has 
established  himself  as  a  man  of  character  in 
the  communities  in  which  he  has  resided, 
and  we  cannot  reconcile  it  to  ovr  sense  of 
right  to  require  a  father  to  enter  Into  bond 
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vrlth  surety  not  to  commit  a  crime  as  a  con- 
dition upon  which  he  should  haTe.  for  a 
limited  period  of  each  year,  the  society  of 
his  only  son. 

For  these  reasons,  we  are  of  opinion  that 
the  order  of  the  circuit  court  should  be 
amended  so  as  to  omit  so  much  of  it  as  re- 
quires the  plaintiff  in  error  to  execute  a 
bond,  and  that,  as  amended,  it  should  be 
affirmed. 

Affirmed. 

(Ue  Vo.  B41)  '^~~~ 

CHARLES  SYER  &  CO.  T.  LESTER. 

(Supreme  Court  of  Appeals  of  Yirginia.    June 

11,  1914.) 

1.  Saubs  (S  52*)— Requisites  and  Vauditt 
OF  CoNTBACT  —  Sale  Distinquished  fbok 

CONSIONUENT  rOB  SALE. 

Whether  the  relation  between  parties,  who 
bad  made  a  contract  whereby  one  was  to  take 
orders  from  wholesale  dealers  for  lemons  on  a 
commission  basis,  in  respect  to  125  boxes,  or- 
dered shipped  to  the  broker  himself,  in  a  let- 
ter with  other  orders  to  ship  to  wholesale  deal- 
ers, was  that  of  seller  and  buyer  or  principal 
and  broker  was  to  be  determined,  not  from  the 
letter  alone,  but  from  all  the  circumstances. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §8  118-144,  1045:   Dec.  Dig.  §  52.*] 

2.  Sales  (|  180*)— Pebformance  ot  Contbact 
— Deliveby  or  Goods — Acceptance. 

Tbe  buyer  of  125  boxes  of  lemons,  upon 
discovering  that  tbe  lemons  were  short  in  count 
and  deficient  in  quality,  ought  either  to  have 
rejected  the  shipment  as  a  whole  or  accepted 
it  under  protest  and  sued  for  his  damages,  and 
he  had  no  right  to  sell  part  on  his  own  account 
in  pursuance  of  an  offer  to  deduct  40  cents  per 
box,  and  reject  the  remainder. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §§  469-472:  Dec.  Dig.  {  180.»] 

&  Sales  (§  ISO*)— Perfobmance  op  Contbact 
— ^Delivebt  or  Goods— Acceptance. 

Where  defendant,  who  was  taking  orders 
for  lemons  on  commission,  ordered  125  boxes 
shipped  to  himself,  and  plaintiff  offered  to  de- 
duct 40  cents  per  box  because  of  deficiency  as 
to  quantity  and  quality,  the  sale  of  33  boxes 
by  defendant  at  the  reduced  price  was  an  im- 
plied acknowledgment  that  their  relation  was 
that  of  seller  and  buyer,  and  a  tadt  acceptance 
of  the  compromise. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  |§  460-472;    Dec.  Dig.  t  180.*] 

4.  Customs  and  Usages  (S  12*)— Dbutkbt  ot 

Goods— Acceptance  of  Pabt. 

A  usage  or  custom  of  the  trade  in  a  cer- 
tain dty,  permitting  a  buyer  to  accept  part  of  a 
shipment  and  reject  part,  was  properly  ex- 
cluded, where  the  seller  had  no  actual  knowl- 
edge thereof,  and  it  was  not  so  well  establish- 
ed, notorious,  and  generally  accepted  that  no- 
tice thereof  would  be  imputed  to  bim. 

[Ed.  Note. — ^For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  {}  23,  24:   Dec.  Dig.  (  12.*] 

6.  Customs  and  Usages  ($  17*)  —  Deuvebt 
OF  Goods — Acceptance  of  Pabt. 

A  usage  or  custom  of  the  trade  in  a  cer- 
tain city,  permitting  a  buyer  to  accept  part  of 
a  shipment  and  reject  part,  was  properly  ex- 
cluded as  an  attempt,  under  the  guise  of  ex- 
plaining the  language  of  the  contract,  to  in- 
graft upon  it  a  new  proTision  upon  which  to 
base  a  substantial  defense,  which  is  not  permis- 
sible, at  least  when  the  custom  is  not  pleaded. 
[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  i  34:   Dec.  Dig.  {  17.*] 


0.  Customs  and  Ubaobs  (}  8*)- Pebfobmance 

OF  CONTBACT— DBLIVEBT  OF  QoODS— ACCEPT- 
ANCE. 

A  usage  or  custom  of  the  trade  in  a  cer- 
tain city,  permitting  a  buyer  to  accept  part  of 
a  shipment  and  reject  part,  was  properly  exclud- 
ed, because  in  contravention  of  the  general  rule 
of  law  that  acceptance  and  appropriation  of 
part  of  a  shipment  of  goods  implies  an  agree- 
ment for  the  acceptance  of  tbe  whole. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  ii  8-10;  Dec.  Dig.  |  &*] 

7.  Sales  (§  180*)— Pebfobmance  of  Contract 
—Deliveby  of  Goods — Acceptance. 

The  acceptance  and  appropriation  by  the 

buyer  of  a  part  of  a  sldpment  of  125  boxes  of 

lemons  imported  a  contract  to  accept  them  aU. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 

Dig.  33  460-472;   Dec.  Dig.  {  180.*] 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  Frank  H.  Lester  against  Charles 
Syer,  trading  as  Charles  Syer  &  Go.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 

Jeffries,  Wolcott,  Wolcott  ft  Lankford,  of 
Norfolk,  for  plaintiff  In  error.  Hugh  W. 
Davis,  of  Norfolk,  for  defendant  In  error. 

WHITTLE,  J.  The  Judgment  in  this  case 
was  recovered  by  the  defendant  In  error, 
Frank  H.  Lester  (who  will  hereinafter  be 
referred  to  as  "the  plaintiff")  against  the 
plaintiff  In  error,  Charles  Syer,  trading  as 
Charles  Syer  ft  Co.  (who  will  be  s^led  "the 
defendant"). 

The  plaintiff,  who  was  a  wholesale  com- 
mission merchant  in  New  York  City  dealing 
In  foreign  fruits,  primarily  at  least,  engaged 
tbe  defendant  (a  merchandise  broker  in  the 
city  of  Norfolk,  Va.)  to  represent  him  In  that 
city  on  a  brokerage  commission  of  10  cents 
per  box  on  all  accepted  orders  for  the  pur- 
chase of  lemons  from  responsible  wholesale 
dealers.  The  defendant's  theory  of  the  case 
is  that  tbe  original  relation  of  principal  and 
broker  between  the  plaintiff  and  himself  con- 
tinued throughout  the  transaction  which  Is 
now  the  subject  of  Investigation,  and  mast 
control  the  rights  and  liabilities  of  the  par- 
ties with  respect  to  the  125  boxes  of  lemons 
in  controversy.  The  plaintiff,  on  the  otber 
hand,  maintains  that  the  defendant's  order 
and  his  acceptance  established  the  relation  of 
buyer  and  seller  between  them  with  regard 
to  that  part  of  the  shlpmenti 

Tbe  order  Is  as  follows: 

"Norfolk,  Va.,  July  10,  19U- 
"Frank  H.  Lester,  New  York  City. 

"Dear  Sir:     We  wired  you  to-day  as  follo-vrs: 

"  'Have  sold  one  hundred  fifty  boxes  three 
sixty  lemons.  Your  price  eighth.  Sending  or- 
ders tonights  mail' — which  we  herewith  bes  to 
confirm. 

"We  are  inclosing  herewith  orders  as  foUo-ws: 

"Grandy  Jobbing  Co.,  Norfolk,  Va.,  ten  boxes. 
Kelly  &  Borum,  Norfolk^  Va.  five  boxes.  I'or- 
ter  &  Stephenson  Co.  Norfolk,  Va.  ten  boxes. 
To  ourselves  one  hundred  and  twenty-five  boxes. 

"We  want  to  ask  that  you  keep  us  carefully 
posted  as  to  market  conditions  ns  it  is  our  de- 
sire to  handle  lemons  in  car  lots,  as  soon  as 
we  can  get  started.     For  your  information   tliis 
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b  somewhat  a  new  line  ^th  ub,  having  just 
been  taken  on. 

"Trusting  to  have  your  hearty  co-operation, 
we  beg  to  remain, 

"Very  truly  yours,      CSiaa.  Syer  &  Ca 
"HFW/W  H.  F.  White." 

The  brokerage  contract  required  the  de- 
fendant In  his  orders  to  give  the  names  of 
the  responsible  wholesale  dealers  to  whom 
sales  bad  been  made,  and  to  whom,  when  ap- 
proved by  the  plaintiff,  the  goods  were  to  be 
consigned ;  and  In  compliance  with  that  stip- 
ulation the  foregoing  letter  named  the  de- 
fendant as  the  purchaser  to  whom  125  boxes 
of  the  order  for  150  boxes  of  lemons  were 
to  be  shipped  also  naming  the  purchasers  of 
the  remaining  25  boxes.  No  other  consignee 
was  known  to  the  plaintiff,  and  he  complied 
strictly  with  the  written  instructions  of  the 
defendant  in  shipping  the  125  boxes  to  him. 

On  July  18,  1911,  complaint  was  made  by 
the  defendant  to  the  plaintiff,  both  by  wire 
and  letter,  that  the  lemons  were  short  In 
count  and  Inferior  in  quality,  and  had  not 
given  satisfaction  to  customers.  To  these 
communications  the  plaintiff  replied  by  wire 
the  day  following,  July  19th: 

"Cant  understand  why  you  should  complain 
about  lemons  they  are  full  count  and  were 
sound  when  shipped  would  sooner  allow  you 
40c  per  box  than  have  any  controversy." 

The  defendant  settled  the  dispute  between 
third  parties  and  the  plaintiff  on  the  40 
cents  basis;   and  on  July  19th  wired  him: 

"Have  sold  thirty-three  boxes  forty  cents  al- 
lowance cant  handle  balance  any  piice  best  can 
do  is  to  turn  over  commission  house  for  your 
account  wire  at  once." 

To  that  telegram  plaintiff  replied  on  the 
same  day: 

"Inasmuch  as  you  have  sold  part  of  the  ship- 
ment lemons  we  insist  that  you  accept  all." 

There  was  other  correspondence  between 
the  parties  which  does  not  call  for  special 
notice. 

[1  ]  The  trial  court  correctly  ruled  that  the 
relation  of  the  parties  with  respect  to  the 
125  boxes  of  lemons  was  to  be  determined 
by  ail  the  facts  and  circumstances  bearing 
on  the  transaction,  and  not  solely  by  the 
terms  of  the  letter  of  July  10, 1911.  Accord- 
ingly, at  the  request  of  the  plaintiff,  the  Jury 
were  instructed  as  follows: 

"The  court  instructs  you  that  the  telegram 
under  date  of  July  19,  1911,  addressed  by  Frank 
H.  IJester  to  Charles  Syer  &  Co.,  constitutes  an 
offer  of  compromise,  and  that  if  yon  believe 
from  the  evidence  that  the  said  Charles  Syer 
&  Co.  had  previously  purchased  from  the  plain- 
tiff the  125  boxes  referred  to  in  the  letter  of 
the  10th  of  July,  1911,  and  appropriated  and 
sold  a  part  of  the  lemons  mentioned  in  said 
telegram,  then  you  must  find  for  the  plaintiff, 
and  assess  his  damages  at  the  contract  price 
for  said  lemons,  less  40  cents  per  box." 

[2,  3]  We  are  of  opinion  that  there  was 
Boffident  evidence  to  warrant  the  finding  of 
the  Jury  that  as  to  the  125  boxes  of  lemons 
tb<>  Klation  between  the  plaintiff  and  de- 
fenOant  was  that  of  seller  and  buyer.  It 
follows,  therefore,  that  U  upon  the  arrival  of 


the  lemons  they  were  found  to  be  short  in 
count  and  not  of  the  grade  purchased,  the 
defendant  ought  either  to  have  rejected  the 
shipment  as  a  whole,  or  to  have  accepted  It 
under  protest  and  sued  to  recover  such  dam- 
ages as  may  have  been  sustained  by  reason 
of  the  breach  of  the  implied  warranty  of  the 
quantity  and  quality  of  the  goods.  With 
knowledge  of  the  deficiency,  he  had  no  right 
to  accept  the  entire  shipment,  and  to  sell 
part  of  it  on  Iiis  own  account  in  pursuance 
of  the  terms  of  the  compromise  telegram, 
and  to  reject  the  remainder.  The  sale  of 
the  33  boxes  subject  to  the  40  cents  rebate 
was  an  implied  acknowledgment  by  the  de- 
fendant of  the  existence  of  the  relation  of 
seller  and  buyer  between  the  plaintiff  and 
himself,  and  a  tacit  acceptance  of  the  offer 
of  compromise. 

[4,  E]  The  remaining  assignment  of  error 
involves  the  refusal  of  the  court  to  allow  the 
salesman  of  the  defendant  to  testify  to  an 
alleged  usage  or  custom  of  the  trade  in  Nor- 
folk the  effect  of  which  would  have  been  to 
enable  the  defendant  to  adopt  the  contract 
of  purchase  in  part  and  repudiate  it  in  part. 
It  was  not  pretended  that  the  plaintiff  either 
had  actual  knowledge  of  any  such  custom, 
or  that  it  was  so  well  established  and  notori- 
ous and  generally  accepted  that  notice  of  it 
would  be  imputed  to  him.  The  evidence  was 
plainly  inadmissible  on  that  ground,  and 
for  the  additional  reason  that  it  was  an  at- 
tempt, under  the  guise  of  explaining  lan- 
guage used  in  the  contract,  to  ingraft  upon 
it  a  new  provision  upon  which  to  base  a  sub- 
stantial defense;  and  that,  of  course,  is  not 
permissible,  certainly  when  the  usage  or  cus- 
tom is  not  relied  on  in  the  pleadings.  Fer- 
guson T.  Gooch,  94  Va.  1,  26  S.  E.  397,  40  L. 
R.  A.  234 ;  Hansbrough  v.  Neal,  94  Va.  722, 
27  S.  Bj.  593;  Consumers'  Ice  Co.  v.  Jennings, 
100  Va.  719,  42  S.  E.  879;  Oriental  Lumber 
Co.  V.  Blades  Lumber  Co.,  103  Va.  730,  50  S. 
E.  270;  Bowles  v.  Rice,  107  Va.  51,  57  S.  B. 
575. 

[I,  7]  Moreover,  evidence  of  the  alleged  cus- 
tom was  inadmissible  because  in  the  instant 
case  it  contravenes  the  general  rule  of  law 
that  acceptance  and  appropriation  of  part  of 
a  shipment  of  goods  implies  an  agreement 
for  the  acceptance  of  the  whole.  Hence, 
apart  from  the  original  contract  for  the  pur- 
chase of  the  125  boxes  of  lemons,  the  accept- 
ance and  appropriation  of  a  part  of  them, 
under  the  circumstances  of  this  case,  imports 
a  contract  to  accept  them  all.  Reese  t. 
Bates,  94  Va.  321,  26  S.  E.  865;  Coze  T. 
Heisley,  19  Pa.  243;  Dickinson  y.  Gay,  7 
Allen  (Mass.)  29,  83  Am.  Dec.  656;  Bank  y. 
Taliaferro,  72  Md.  164,  19  Atl.  364;  Myer  y. 
Dreamer,  11  C  B.  (S.  S.)  646;  Chamber- 
layne.  Modern  Law  of  Evidence,  8  756  (cases 
cited  in  note  1) . 

For  the  foregoing  reasons  the  Judgment 
must  be  affirmed* 
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SAMS  T.  BARNES.    (No.  2214.) 

(Sapi«me  Court  of  Appeals  of  West  Viiginla. 
May  19,  1914.) 

(Syllahw  hv  the  Court.) 

OOITTItAOTS    (S    94*)— FBAUDUtENT    REPBEBXR- 

TATioNS — Defense  to  Contbact. 

The  principle  of  point  7  of  the  svllabna  in 
Otolley  v.  Poteet,  62  W.  Va.  231,  57  S.  E.  811, 
relating  to  fraud  in  the  procurement  of  a  con- 
tract, reaffirmed  and  applied  to  the  facts  in  this 
case,  reversing  the  judgment  below. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  420-430,  1160,  1164,  1165;  Dec. 
Dig.  I  94.*I 

Error  to  Circuit  Court,  Lewis  County. 

Action  by  Charles  J.  Sams  against  Thomas 
B.  Barnes.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  new 
trial  granted. 

W.  Q.  Bennett  and  J.  M.  Foster,  both  of 
Weston,  for  plaintiff  In  error.  J.  E.  Law, 
of  Clarksburg,  Brannon  &  Stathers,  of  Wes- 
ton, for  defendant  In  error. 

MILLER,  P.  In  assumpsit,  to  recover  the 
price  of  two  hundred  and  fifty  shares  of 
Mary  Mining  Company  stock,  par  value  one 
dollar  per  share,  plaintiff  recovered  a  Judg- 
ment upon  the  verdict  of  the  Jury  for  six 
hundred  and  seventy-eight  dollars  and  two 
cents  with  interest  and  costs. 

Defendant  now  seeks  reversal  of  that 
Judgment  upon  grounds  pleaded  and  relied 
on  In  defense,  and  for  alleged  errors  com- 
mitted on  the  trial. 

Besides  nonassumpslt,  defendant  pleaded 
and  relied  on  alleged  false  and  fraudulent 
representations  by  plaintiff  in  the  procure- 
ment of  the  contract,  discovered  by  defend- 
ant afterwards,  but  before  presentation  and 
payment  of  bis  check  for  three  hundred 
dollars  given  in  part  payment,  and  on  ac- 
count of  which  he  stopped  payment,  and 
declined  to  accept  the  stock  or  complete  the 
contract 

These  alleged  false  and  fraudulent  repre- 
sentations related  to  the  quantity  of  gold  ore 
of  rich  quality  represented  to  be  in  the 
ore  house  of  the  Mining  Company  on  the 
premises;  the  daily  output  of  ore  and  Its 
value;  the  ore  mill  on  the  premises  and 
the  amount  of  ore  treated  and  handled  daily ; 
the  dally  Income  of  the  Mining  Company 
tlierefrom;  the  fact  that  the  company  had 
purchased  a  second  mill,  which  would  double 
the  output  and  swell  the  income  accordingly ; 
that  there  was  no  stock  for  sale  at  any 
price,  but  plaintiff  thought  he  could  get  de- 
fendant some  at  two  dollars  and  fifty  cents 
per  share,  all  of  which  representations  It  is 
alleged  were  untrue,  and  that  plaintiff  knew 
them  to  be  false  at  the  time,  bat  of  which 
defendant  was  ignorant. 

The  evidence  is  conflicting  as  to  whether 
said  representations,  except  the  last,  were 
made  as  alleged,  and  as  to  whether  those 


made  were  not  simply  that  plaintiff  had  been 
so  told  or  Informed  by  literature  or  prospec- 
tuses famished  him,  or  given  as  bis  opinion, 
or  were  stated  by  him  as  facts  so  as  to  mis- 
lead and  deceive  defendant,  and  defrand  him 
out  of  his  money. 

Plaintiff  also  relied  on  evidence  tending  to 
show  defendant  bad  Investigated  for  hfansclf, 
and  did  not  rely  on  representations  made 
by  plaintiff.  The  evidence  on  tiUs  subject 
seems  to  be  that  defendant's  investigations 
were  limited  to  inquiries  of  one  or  two  per- 
sons to  whom  plaintiff  had  referred  blm,  one 
of  whom  was  interested  in  the  sale  of  the 
stock  to  defendant,  indeed  he  was  the  one 
from  whom  plaintiff  claims  to  have  pur- 
chased the  stock.  Defendant  had  not  re- 
ceived answers  to  letters  written  to  other  per- 
sona, particularly  the  president  of  the  com- 
pany, until  after  he  had  contracted  with 
plaintiff,  and  these  did  not,  as  he  proved, 
verify  the  alleged  representations  of  plain- 
tiff. 

Defendant  also  shows  by  his  evidence, 
that  after  making  said  contract,  and  after 
receiving  Information  of  the  president  of  the 
company,  and  making  Inquiries  of  persons, 
other  than  those  to  whom  he  had  been  re- 
ferred by  plaintiff,  who  knew  the  facts,  be 
found  those  made  by  plaintiff  and  bis  friends 
were  false. 

As  to  the  last  of  said  representationa, 
however,  namely,  that  there  was  no  stock 
for  sale  at  any  price,  bat  plaintiff  thought  be 
could  get  defendant  some  at  two  dollars  and 
fifty  cents  per  share,  we  find  no  real  conflict, 
and  we  deem  this  one  most  material.  De- 
fendant relies  also  on  the  fact  of  plaintiff's 
agency  to  acquire  the  stock,  and  that  in  any 
event,  be  would  not  be  allowed  to  recover 
in  excess  of  the  price  paid  by  bim  for  tliis 
stock,  as  proved,  seventy-five  cents  per  share, 
and  not  two  dollars  and  fifty  cents  per 
share,  or  two  and  a  half  times  its  par  valne. 

Plaintiff,   a    wholesale   grocer's    salesman, 
admits  that  on  the  occasion  of  one  or  more 
of  his  regular  calls  on  defendant,  a  retail 
grocer,   and   in    talking   casually   with    him 
about  this  Mining  Company  and  the  stock 
be  held  in  it,  and  bis  Judgment  of  the  value 
of  the  stock,  that  he  told  him  be  would  not 
take  two  dollars  and  fifty  cents  per  sbax« 
for  his  stock,  and  that  be  knew  of  no  stock 
for  sale ;   that  on  these  occasions  he  painted 
a  very  rosy  picture  of  the  value  of  the  stock 
and  of  the  prospects  of  the  Mining  Company, 
based,  of  course,  on  what  he  claims  to  have 
heard.    He  admits,  however,  that  on  the  oc- 
casion of  bis  visit   immediately  before    bis 
alleged  sale  to  defendant,  that  lie  told  Ixiiu 
be  had  struck  a  fellow  he  could  buy  sotu<; 
stock  of  and  said  to  defendant,  "I  can   tell 
you  where  you  can  get  250  shares  of  Mary 
Mining  Company  stock,"  and  that  defendant 
said,  "You  give  me  what  information    yon 
can  give  that  will  be  of  benefit  to  me."      At 
another  place  in  attempting  to  repeat  ^rl]kat 
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he  told  defendant  be  Bays:  "And  later  on  I 
stmck  a  fellow  I  could  get  some  off  of,  and 
tbe  next  time  I  seen  him  I  told  blm  I  could 
get  blm  250  sbares  of  tbe  mining  stock  at 
^2.50  sbare,"  and  that  defendant  replied, 
"Let  me  bave  a  little  time  to  consider  tbe 
matter." 

Defendant  swears  tbat  plaintiff's  represen- 
tations of  tbe  conditions  and  prospects  above 
set  fortb  were  positive,  and  not  on  informa- 
tion, nor  as  matters  of  opinion;  and  as  to 
tbe  one  material  fact  specially  relied  on  in 
defense  defendant  says,  among  otber  tbings, 
tbat  plaintiff  represented  to  bim  that  he  be- 
lieved he  coald  get  blm  some  of  that  stock 
at  two  dollars  and  fifty  cents  per  share;  tbat 
be  replied,  that  be  thought  that  was  an  awful 
price  to  pay;  tbat  plaintiff  replied  that  It 
was  worth  It 

Nowhere  does  plaintiff  pretend  that  be 
represented  to  defendant  that  he  was  dealing 
in  this  stock,  or  was  proposing  to  buy  and 
sell  this  stock  to  defendant  at  a  large  profit; 
his  evidence  was  that  be  had  found  a  man 
from  whom  be  could  get  two  hundred  and 
fifty  sbares  for  defendant  at  two  dollars  a.nd 
fifty  cents  per  share.  Defendant  swears 
plaintiff  was  proposing  to  get  this  stock  for 
bim  as  a  friend  from  a  man  he  had  found 
tbat  would  sell  at  tbat  price,  and  plaintiff's 
evidence  and  bis  admissions  all  go  to  show 
sncb  vms  the  Impression  be  Intended  to  make 
upon  defendant's  mind.  Defendant  could 
have  gotten  no  otber  Impression  from  bis 
admitted  statements. 

Tbe  fact  was,  however,  that  other  stock 
bad  been  sold  in  tbe  same  market  or  locality 
at  from  twenty-five  to  fifty  cents  per  sbare. 
And  plaintiff  admits  tbat  be  paid  but  seventy- 
flve  cents  per  sbare  for  tbe  stock  be  under- 
took to  unload  on  defendant,  when  tbe  high- 
est price  proven  to  have  been  paid  by  anyJ 
body  before  tbat  was  sixty  cents  per  share. 

We  have  detailed  this  much  of  the  evi- 
dence npon  this  Important  fact  because  of 
tbe  want  of  material  conflict  therein,  and 
because  in  our  opinion  it  is  dedsive  of  tbe 
qoestUm  of  fraud,  controlling  our  decision  of 
tbe  case.  Moreover,  it  Is  questionable  wheth- 
er the  position  of  plaintiff  was  not  tbat  of 
agent  for  defendant  in  tbe  purchase  of  tbe 
stock.  But  tbe  fact  that  be  falsely  repre- 
sented to  defendant  that  be  bad  struck  a  man 
from  whom  be  conld  get  two  hundred  and 
fifty  shares  at  two  dollars  and  fifty  cents  a 
sbare,  when  tbe  fact  was  tbat  be  could  and 
afterwards  did  buy  them,  according  to  bis  own 
admissions,  at  seventy-five  cents  per  sbare, 
la  sufficient  in  our  opinion  to  vitiate  tbe 
whole  contract,  voiding  it,  and  tbat  plaintiff 
la  not  entitled  to  recover  from  the  defendant 
anything  on  account  of  tbe  contract  This 
coDclaslon  renders  it  nnnecessary  to  consider 
tile  other  defenses  depending  to  some  ex- 
tent on  conflicting  evidence. 

Onr  conclusion,  therefore,  is  that  defend- 
ant's motion  to  set  aside  tbe  verdict  and 
award  bim  a  new  trial  sboold  have  prevail- 


ed upon  tbe  ground  of  frand  In  tbe  procure- 
ment of  the  contract,  conclusively  proven. 
Onr  decisions  say: 

"Fraud  in  the  procurement  of  a  contract 
avoids  It;  and  where  a  party  intentionally  or 
by  design  misrepresents  a  material  fact  or  pro- 
duces a  false  impression,  in  order  to  mislead 
another  or  to  entrap  or  cheat  him  or  to  obtain 
an  undue  advantage  over  him,  in  every  such 
case  there  is  positive  fraud  in  the  truest  sense 
of  the  term— there  is  an  evil  act  with  an  evil 
intent;  and  the  misrepresentation  may  be  as 
well  by  deeds  and  acta  as  by  words,  by  artifices 
to  mislead  as  by  positive  assertions."  Tolley 
V.  Poteet,  62  W.  Va.  231.  57  S.  B.  811. 

This  conclusion  will  reverse  tbe  Judgment 
But  as  there  may  be  another  trial,  It  becomes 
necessary  for  us  to  pass  briefly  upon  otber 
points  of  error  raised.  Of  these  tbe  first  is 
the  giving  of  plaintiff's  Instructions  number- 
ed 1,  2,  3,  and  3a.  Number  1  relates  to  fail- 
ure of  consideration.  It  is  not  claimed  that 
this  Instructlou  does  not  state  a  correct  legal 
proposition,  but  that  it  ignores  tbe  defense  of 
fraud  in  the  procurement  of  the  contract 
But,  as  it  is  not  a  binding  instruction,  and  as 
there  was  some  evidence  tending  to  show  tbe 
stock  worthless,  this  instruction  may  not 
have  been  wholly  inapplicable,  although  de- 
fendant would  have  gotten  the  shares  con- 
tracted for. 

Instruction  number  2,  we  think,  propounds 
correctly  tbe  law  tbat  false  representation 
should  relate  to  material  facts  and  not  tri- 
fling nlatters,  and  not  mere  matters  of  opin- 
ion, and  must  have  been  relied  upon  by  tbe 
party  claiming  to  have  been  injured.  Noth- 
ing Is  said  in  argument  against  tbe  correct- 
ness of  this  instruction,  except  in  a  general 
way. 

Of  instruction  number  3,  relating  to  the 
subject  of  investigations  of  tbe  facts  by  de- 
fendant, and  bis  non-reliance  on  tbe  alleged 
false  representation  by  plaintiff,  we  think  it 
correctly  states  tbe  law  In  tbe  abstract  Tbe 
only  criticism  of  it  by  defendilnt's  counsel  is 
that  it  Ignores  tbe  theory  of  tbe  defendant 
tbat  the  only  inquiry  made  by  him  was  of 
one  Bamett,  and  that  Bamett  was  Interested 
in  tbe  sale  by  plaintiff  to  defendant,  and 
tbat  Bamett  also  misled  bim.  As  this  in- 
struction is  not  a  binding  one,  and  is  based 
on  plalntlfTs  theory  of  what  the  evidence 
proved,  we  do  not  see  that  there  was  error  in 
giving  it 

Instruction  3a  is  on  tbe  question  of  frand, 
and  tbe  necessity  tbat  one  charging  fraud 
should  establish  It  by  clear  proof.  We  think 
It  correctly  states  tbe  legal  proposition. 

Tbe  next  complaint  is  tbat  the  court  re- 
fused to  give  defendant's  Instructions  num- 
bered 3,  4,  and  5.  These  instructions  seem 
to  be  supported  by  the  authorities  cited,  and 
if  not  covered  by  defendant's  instructions 
numbered  1  and  2,  which  were  presumably 
given,  they  ought  to  have  been  given  to  the 
Jury.  But  we  would  not  reverse  the  Judgment 
because  of  tbe  refusal  of  these  instructions, 
it  not  appearing  from  the  record  that  in- 
structions numbered  1  and  2  given  did  not 
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fully  cover  the  same  subject  We  have  re- 
cently re-affirmed  the  proposition  that  a 
judgment  will  not  be  reversed  because  of  the 
failure  of  the  court  to  give  Instructions  when 
those  given  are  not  brought  up  with  the  rec- 
ord so  that  we  can  see  clearly  that  good  in- 
structions refused  were  not  covered  by  those 
given.  Teter  v.  Franklin  Fire  Ina  Co.,  82  S. 
E.  40. 

For  these  reasons  we  reverse  the  Judgment 
and  award  defendant  a  new  trlaL 
LYNCH,  J.,  absent 

m  w.  vo.  4U)  «=— 

PARR  V.  HOWELIi.    (No.  2102.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  19,  1914.) 

(Byllabui  hy  the  Court.) 

1.  Contracts  (§  287*)— Default  in  Pbbfobu- 
ANCE  —  Cost  of  Completion  —  CKBTincATB 
or  Abcuitect. 

The  certifi(»te  of  an  architect,  showing  the 
cost  of  completion  of  a  building  by  the  owner, 
on  default  of  the  contractor,  under  a  provision 
in  the  contract  for  such  completi(Hi,  making 
the  contractor  liable  for  the  excess  of  the  cost 
thereof  over  the  balance  due  him,  to  be  valid 
and  conclusive,  agreeably  to  the  terms  of  the 
contract,  must  be  founded  upon  a  thorough  and 
careful  audit  of  such  expense. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §1  1308,  1309,  1312-1316,  1318- 
1338,  1340-1342,  1344-1346,  1348,  1356,  1351 ; 
Dec.  Dig.  J  287.*] 

2.  Contbactb  (t  287*)— Building  Contbaot 
— Default— Cebtificate  of  Abchitect. 

A  certificate  of  expense  under  such  a  pro- 
vision has  not  the  dignity  and  conclusiveness  in 
law  of  an  award  of  arbitrators  and  may  be  im- 
peached or  set  aside  in  a  legal  forum. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1308,  1309,  1312-1316,  1318- 
1338,  1340-1342,  1344-1346,  1848,  1350,  1351 ; 
Dec  Dig.  {  287.*] 

8.  Contbactb  (S  349*)— Bbeaoh  or  BuiLniNo 
Contract  —  Completion  by  Owneb  — Evi- 
dence. 

It  is  error,  in  the  trial  of  an  action  for  re- 
covery of  such  expense,  to  exclude  evidence 
tending,  in  connection  with  other  evidence  of 
failure  to  make  a  proper  audit  thereof,  to  show 
inclusion,  in  the  amount  certified,  of  the  cost 
of  extras  or  alterations  not  contemplated  by 
the  contract 

(Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  f|  1096,  1781-1784,  1788-1798,  1809, 
1811-1814,  1817,  1818;   Dec.  Dig.  8  349.*] 

4.  Set-Off  and  Counterclaim  (§  23*)  — 
Bbeach  of  Butldino  Contract. 

The  difference  between  the  amount  paid 
the  contractor  by  the  owner,  under  a  building 
contract  before  breach  thereof,  and  the  amount 
expended  in  the  work  by  the  latter  is  not  a 
proper  item  of  set-off  against  the  expense  of 
completion  by  the  owner,  when  the  contract 
binds  the  contractor  to  pay  the  cost  of  con- 
struction in  excess  of  a  stipulated  sum. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  §  38 ;  Dec.  Dig.  §  23.*] 

6.  Contbactb  (§  312*)— Buildino  Contbactb 

—Bbeach  by  Owneb. 

Efforts  of  the  owner  to  obtain  unauthorized 
alterations  of  the  work  by  the  contractor's  fore- 
man do  not  constitute  a  breach  of  the  contract 
by  the  owner. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {  1279% ;   Dec.  Dig.  {  312.*] 


6.  Judgment  (§  714*)— Res  Judicata. 

A  judgment  in  favor  of  the  contractor,  in 
an  action  by  the  owner  to  recover  money  ad- 
vanced and  not  expended  on  the  work  by  the 
contractor,  does  not  estop  the  owner  from  suing 
to  recover  the  expense  of  completing  the  work, 
after  abandonment  by  the  contractor;  the 
causes  of  action  being  wholly  different 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  S§  1240,  1242,  1243;  Dec.  Dig.  § 
714.*] 

7.  Appeal   and    Ebbob   (|   301*)— Revikw- 
RuLiNOS  on  Evidence. 

Rulings  of  the  trial  court,  rejecting  of- 
fered evidence,  not  mentioned  in  any  way  as 
grounds  of  the  motion  for  a  new  trial,  nor  made 
subjects  of  formal  bills  of  exception,  will  not  be 
considered  in  the  appellate  court  as  grounds  for 
a  new  trial;  but  >f  the  verdict  is  set  aside 
upon  other  grounds,  such  rulings  will  be  re- 
viewed for  the  purposes  of  the  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  1743,  1763-1755;  Dec. 
Dig.  8  301.*] 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  Charles  S.  Parr  against  Calvin 
P.  Howell.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

John  W.  Davis  and  Davis,  Swartz  &  Tena- 
pleman,  all  of  Clarksburg,  for  plaintiff  In 
error.  John  Bassel  and  Millard  F.  Snider, 
both  of  Clarksburg,  for  defendant  in  error. 

POFFBNBARGER,  J.  This  writ  of  error 
requires  review  of  a  Judgment  in  favor  of  an 
owner  against  a  contractor  for  the  cost  of 
completion  of  a  house,  incurred  under  the 
provisions  of  the  standard  builders'  contract, 
recommended,  it  is  said,  by  the  American 
Institute  of  Architects  and  the  National  As- 
sociation of  Builders.  Howell  bound  himself 
to  furnish  the  materials  and  labor  for  the 
building  and  complete  it  at  a  cost  not  ex- 
ceeding the  sum  of  $18,800,  Including  his 
commission  of  6  per  cent,  guaranteed  it  not 
to  cost  more  than  $18,800,  and  agreed  to  pay 
Parr  any  excess  of  cost  in  case  It  should  go 
beyond  said  sum.  A  further  provision  of  the 
contract  authorized  the  owner.  In  case  of 
neglect  or  refusal  of  the  contractor,  at  any 
time,  to  supply  sufficient  skilled  labor  or 
proper  materials,  or  failure  to  prosecute  the 
work  promptly  and  diligently  or  to  perform 
any  duty  imposed  upon  him  by  the  contract, 
to  terminate  his  employment  and  enter  upon 
the  premises  and  take  possession,  for  the 
purpose  of  completing  the  work,  of  all  ma- 
terials, tools,  and  appliances  thereon,  after 
three  days'  notice  to  the  contractor  to  pro- 
vide such  labor  or  materials,  and  his  neg- 
lect, fbUure,  or  refusal  to  do  so.  A  condi- 
tion precedent  to  such  notice  and  termina- 
tion was  a  certificate  by  the  architect,  de- 
claring such  refusal  or  neglect  Failure  to 
proceed  after  such  certificate  and  notice  au- 
thorized the  owner  to  complete  the  building 
and  charge  the  expense  against  the  balance 
due  the  contractor,  if  any,  and  subjected  the 
contractor  to  liability  for  any  excess  of  such 
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expense  over  tbe  unpaid  balance  due  him  by 
the  terms  of  the  contract  In  either  ca,se, 
the  expense  of  completion  and  the  damages 
to  the  owner  were  to  be  audited  by  the  ar- 
chitect, and  his  certificate  thereof  was  to 
be  conduslTe  upon  the  parties. 

After  having  performiad  half  of  the  work 
or  more,  and  received  $15,000  from  the  own- 
er on  account  thereof,  the  contractor  ceased 
to  famish  labor  and  materials,  and  the  own- 
er Invoked  the  benefit  of  the  clause  of  the 
contract  juat  mentioned.  The  architect  cer- 
tified the  fact,  the  notice  was  served,  and 
the  owner  took  charge  of  the  work.  Be 
claims  to  have  exi>ended,  in  the  completion 
thereof,  $2,328.54  for  labor  and  $4,566.73  for 
materials,  total,  $6,895.27,  making  the  entire 
cost  $21,895.27,  which  exceeds  the  contract 
limit  by  the  sum  of  $3,095.27,  and  the  archi- 
tect certified  the  Items  of  expense  and  total 
cost  In  accordance  with  his  claim.  The  judg- 
ment complained  of  Is  for  the  alleged  excess 
of  cost  and  Interest  thereon  from  the  date  of 
the  certificate. 

[1]  The  following  grounds  of  defense  were 
Interposed:  (1)  A  set-ofT  of  $1,137.10,  the 
amount  alleged  to  have  been  expended  on 
the  work  In  excess  of  the  $15,000  received; 

(2)  breach  of  the  contract  by  the  owner,  Jus- 
tifying nonperformance  by  the  contractor; 

(3)  a  verbal  release  of  the  limitation  of  cost 
and  of  liability  for  excess  thereof;  and  (4) 
Invalidity  of  the  architect's  certificate  on  ac- 
count of  bis  foilure  to  audit  the  expense  of 
completion. 

A  rule  of  practice  forbids  reversal  for  any 
error  the  court  may  have  committed  in  Its 
rulings,  In  so  far  as  they  i)ertain  to  the  first 
three  grounds  of  defense.  They  excluded  the 
evidence  offered  to  establish  said  defenses, 
and  were  not.  In  any  way,  made  grounds 
for  the  motion  for  a  new  trial,  nor  were  they 
or  any  of  them  made  subjects  of  formal 
bills  of  exception.  Exceptions  were  noted  In 
the  general  bill  of  exception,  embodying  the 
evidence,  but  that  alone  is  insufficient 
State  V.  Heneghan,  81  S.  E.  538,  and  Ireland 
y.  Smith,  81  S.  B.  642,  decided  at  the  pres- 
ent term  and  not  yet  officially  reported; 
State  V.  Bingham,  42  W.  Va.  234,  24  S.  E. 
883;  Halstead  v.  Horton,  38  W.  Va.  727,  18 
S.  E.  953 ;  Gregory  v.  B.  &  O.  B.  C!o.,  37  W. 
Va.  606,  16  S.  E.  819.  If  a  new  trial  Is  al- 
lowed upon  some  other  ground,  however,  the 
propriety  of  these  rulings  will  be  tested  and 
passed  upon,  as  a  precaution  against  error 
In  such  trial.  Hence  consideration  thereof 
will  be  postponed  until  the  other  asslgn- 
menta  of  error  shall  have  been  disposed  of. 

The  certificate  purporting  to  give  the  re- 
sult of  the  audit  contemplated  by  the  con- 
tract having  been  Introduced,  after  verifica- 
tion by  the  testimony  of  the  architect'  cross- 
examination  of  the  architect  elicited  the 
facts  constituting  the  basis  of  the  fourth  de- 
fense. The  certificate  was  founded  upon  the 
bllU  for  labor  and  materials,  paid  by  the 


owner,  and  the  personal  knowledge  of  the 
architect  that  some  of  the  materials  repre- 
sented by  the  bills  had  been  used  in  the 
building.  While  he  had  had  soiDethln/r  to 
do  with  the  selection  of  some  of  the  materi- 
als, he  had  made  no  investigation  of  the 
subject-matter  of  the  certificate.  On  the 
completion  of  the  building,  he  had  examined 
it  only  far  enough  to  enable  him  to  certify 
Its  completion.  He  made  no  inquiry  as  to 
whether  the  cost  Included  extras  or  better 
materials  and  workmanship  than  the  specifi- 
cations required. 

A  long  instruction  given  at  the  Instance  of 
the  plaintiff,  submitting  hypothetlcally  the 
making  of  the  contract  the  breach  thereof, 
the  architect's  certificate  of  default  the  no- 
tice to  proceed,  the  certificate  of  failure  to  do 
so,  the  completion  of  the  work,  and  the  cer- 
tificate as  to  cost  directed  the  jury  to  find 
for  the  plaintiff  the  amount  shown  by  the 
certificate  as  excess  cost  If  they  should  find 
the  architect  had  certified  said  sum,  "after 
the  auditing  of  the  bills  for  such  comple- 
tion." Two  Instructions  requested  by  the  de- 
fendant were  refused.  Both  were  predicat- 
ed upon  the  evidence  of  lack  of  an  audit  of 
the  expense;  the  first  denying  right  of  re- 
covery, and  the  second  requiring  the  plain- 
tiff to  prove  his  claim  otherwise  than  by  the 
certificate,  if  no  audit  was  in  fact  made. 

Obviously  the  audit  is  the  ground  work, 
the  very  essence,  of  the  certificate.  It  is  the 
substitute  for  trial  by  a  jury  or  court  or  a 
hearing  by  a  commissioner  or  referee,  while 
the  certificate  takes  the  place  of  the  verdict 
judgment,  or  report.  A  certificate  without 
the  audit  is  analogous  to  a  verdict  judg- 
ment or  report  without  a  hearing  or  in- 
vestigation, and  therefore  worthless  as  evi- 
dence. Under  this  contract,  the  architect 
was  required  to  perform  the  function  of  an 
arbiter,  and  presumably  was  selected  for 
performance  thereof  on  account  of  his  pe- 
culiar fitness  or  qualification,  by  knowledge 
and  skill,  to  work  out  a  just  and  equitable 
result.  An  arbitration  involves  a  hearing 
and  consideration  of  the  evidence.  Arbitra- 
tors must  hear  and  consider  the  evidence, 
and  their  refusal  to  do  so  vitiates  their 
award.  Fluharty  v.  Beatty,  22  W.  Va.  698; 
Ligon  V.  Ford,  5  Munf.  (Va.)  10.  In  reason, 
their  mere  neglect  to  do  so  must  have  the 
same  effect  and  the  admissions  of  the  ar- 
chitect here  constitute  very  considerable  evi- 
dence of  such  neglect  They  disclose  matter 
which,  if  shown  on  the  face  of  the  certifi- 
cate, would  invalidate  it  An  architect  can- 
not base  his  certificate,  under  such  a  clause 
of  a  contract,  only  on  the  checks  and  vouch- 
ers produced  by  the  owner.  He  must  make 
a  personal  inspection  of  the  work.  MtxM 
Indemnity  Co.  v.  Geo.  A  Fuller  Co.,  Ill  Md. 
321,  73  Atl.  73&  The  amount  paid  out  by 
the  owner  is  not  necessarily  the  amount 
properly  chargeable  to  the  contractor.  Hot- 
tel  v.  Reservoir  Co.,  41  Colo.  370,  92  Pac 
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918.  A  certificate  predicated  only  on  the 
bills  paid  by  the  owner  might  Include  ex- 
penses of  completion  In  a  manner  wholly 
different  and  more  costly  than  that  contem- 
plated by  the  contractor.  Obviously  the 
owner  Is  entitled  to  no  more  than  the  neces- 
sary expense  of  discharging  or  performing 
Che  contractor's  obligation  to  him,  and  the 
architect  must  carry  his  investigation  far 
enough  to  enable  him  to  know  the  amount 
thereof  and  exclude  eTerytblng   beyond  it 

There  is  no  evidence  of  fraudulent  intent 
on  the  part  of  the  architect,  but  that  is  not 
essential  to  the  objection  to  the  conclusive- 
ness of  the  certificate.  Any  fatal  defect  in 
the  procedure,  whatever  the  motive  may  be, 
invalidates  it,  just  as  in  the  case  of  an 
award.  Hearing  and  determination  of  the 
mattw  in  controversy,  in  the  absence  of  a 
party  and  without  notice  of  the  time  and 
place  of  the  hearing,  is  a  fatal  defect  in  an 
award,  unless  the  absent  party  has  waived 
notice  or  otherwise  dispensied  with  necessity 
therefor.  Dickinson  ▼.  Railroad  Co.,  7  W. 
Va.  390.  It  is  Ukewise  fatal  to  refuse  to 
consider  proper  evidence.  Such  omissions, 
whether  actually  fraudulent  or  not,  are  char- 
acterized as  misconduct,  and  vitiate  the 
award. 

[2]  Though  in  the  nature  of  an  award,  the 
certificate  here  Involved  is  not  strictly  one, 
nor  does  it  possess  the  high  character  and 
dignity  of  an  award.  B.  &  O.  R.  Co.  v. 
Polly,  Woods  &  Co.,  14  Grat  447.  An  award 
can  be  set  aside  only  in  equity,  if  made 
otherwise  than  under  an  order  of  the  court 
in  a  pending  action,  but  an  architect's  or 
engineer's  certificate  does  not  possess  in  the 
law  such  a  degree  of  solemnity.  If  fatally 
defective,  because  of  fraud  or  misconduct, 
the  jury  may  disregard  it  and  found  their 
verdict  on  other  evidence. 

In  view  of  these  principles  and  the  evi- 
dence of  failure  of  duty  on  the  part  of  the 
architect,  the  error  of  the  court  in  giving 
plaintiff's  instruction  No.  1  and  refusing  the 
two  instructions  requested  by  the  defendant 
is  obvious.  The  one  given  is  too  narrow. 
The  architect  must  do  more  than  merely 
audit  the  bills.  To  have  the  jury  advised 
that  failure  to  audit  the  expense  invalidated 
the  certificate  was  a  clear  right  in  the  de- 
fendant. 

[3]  There  was  further  error  in  the  undue 
limitation  of  the  cross-examination  of  the 
architect  as  to  the  extent  of  his  investiga- 
tion. If  the  defendant  could  pror<>  by  his  tes- 
timony, or  otherwise,  the  inclusion  of  the 
cost  of  extras  in  the  certificate  or  the  bills  | 
pre.sotited,  he  should  have  beer  permitted  to 
do  so.  ' 


[4]  The  item  relied  upon  as  a  set-off  was 
properly  excluded.  It  would  have  been  a  felo 
de  se,  since,  if  added  to  one  side  of  the  ac- 
count, it  would  have  to  be  added  to  the  other 
side  also,  leaving  the  ultimate  result  un- 
changed. To  make  It  a  set-off,  it  would  be 
necessary  to  add  the  amount  thereof  to  the 
cost  of  tile  work  as  reported  by  the  architect. 

[5]  No  evidence  appreciably  tending  to 
prove  a  breach  of  contract  on  the  part  of  the 
plaintiff  was  offered.  If  he  visited  the  work, 
in  the  absence  of  the  defendant,  and  procur- 
ed his  foreman  to  make  unauthorized  altera- 
tions, such  couUucc  was  unfair  and  annoying; 
but  It  did  not  constitute  a  breach  of  any  posi- 
tive stipulation  of  the  agreement,  because  the 
alterations  were  the  acts  of  the  defendant 
himself  by  his  own  agent  He  was  master  of 
the  situation.  All  the  work  done  was  ex- 
ecuted by  him.  The  owner  had  no  control 
over  him  or  his  servants  at  the  time  of  the 
alleged  interference.  Hence  what  was  offer- 
ed as  such  evidence  was  properly  excluded. 

The  alleged  verbal  release  was  contempo- 
raneous with  a  written  modification  of  the 
contract  as  to  times  of  payment,  and.  If 
made,  was  part  and  parcel  thereof.  To  ad- 
mit the  evidence  thereof  would  authorize  the 
jury  to  ingraft  it  upon  the  written  agreement 
in  violation  of  a  universally  recognized  rule. 
Of  course,  a  written  agreement  can  be  modi- 
fied by  a  subsequent  verbal  one,  but  the  offer 
here  is  to  prove  a  subsequent  verbal  agree- 
ment as  a  part  of  a  subsequent  written  one. 
Moreover,  the'  written  agreement  Itself  ex- 
pressly declares  the  original  contract  la  not 
to  be  altered  in  any  "way,  shape,  form,  or. 
character"  otherwise  than  aa  therein  sjpec- 
ified. 

[S]  The  record  offered  to  prove  a  former 
adjudication  or  estoppel  was  that  of  an  ac- 
tion of  assumsplt  by  Parr  against  Howell 
to  recover  part  of  the  $15,000  which  had  been 
paid  lilm,  upon  the  hypothesis  of  his  failure 
to  expend  all  of  it  in  the  prosecution  uf  the 
work.  As  the  two  causes  of  action  and  the 
Issues  therein  were  wholly  different,  the 
court  properly  excluded  it  The  former  was 
money  had  and  received  to  the  use  of  the 
plaintiff;  the  latter  a  right  of  recovery  upon 
a  special  contract  That  each  bore  some  re- 
lation to  the  same  transaction  is  wholly  im- 
material. 

For  the  errors  in  the  rulings  upon  the  in- 
structions, the  judgment  will  be  reversed,  the 
verdict  set  aside,  and  the  case  remanded  for 
a  new  trial. 


i       LVXCH,  J.,  aijseut 
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TATB  T.  LITTLBL     (Na  890.) 
(Supreme  Court  of  Georgia.     June  12,  1914.) 

(Byllabiu  fty  tks  Court.) 
L  AvPBAi.  Aim  Bbbob  (f  882*)— DisounoN- 

ARY   BUUNG  —  MOIIOH   TO    VACAIB   JUDO- 
MEIfT. 

A  motion  to  set  aside  a  Jndcment,  made 
during  tlie  term  at  the  time  it  was  rendered,  1« 
addressed  to  tiie  sound  diaeietiain  of  tlie  court, 
and  such  discretion  will  not  be  controlled  by  a 
court  of  review,  unless  manifestly  abused. 

{a,\  lltere  was  no  abuse  of  discretion  in  sus- 
taming  sucli  a  metion  in  ibis  case. 

[BA.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  |i  3877-3879;  Dec  Dig.  g 
982.*] 

2.  Bnxs  AMD  NoTU  (I  366*)  —  Dkfkhsbs  — 

Patknt  Riohts. 

The  statute  embodied  in  the  Civ.  Code 
1910,  K  4293,  4294,  requires  that  notes  or  con- 
tracts for  patent,  copy,  or  proprietary  rights 
shall  bare  expressed  therein  the  consideration 
of  the  same,  and  state  the  thing  or  article  for 
whidt  the  same  was  given,  and  declares  that, 
when  this  is  done,  a  purchaser  of  such  note  or 
contract,  whether  before  due  and  without  notice 
or  otherwise,  "shall  take  the  same  with  all  the 
equities  existing  between  the  original  parties; 
and  the  maker  of  such  note,  contract,  or  other 
evidence  of  debt  shall  have  the  right  to  make 
any  ddCense  to  die  payment  of  same  as  against 
such  purchaser  that  could  have  been  made 
against  the  original  payee."  MeU.  that  the 
maker  of  such  a  note  may  set  up  by  way  of 
defense,  in  a  suit  on  the  same,  all  the  equities 
existing  between  the  original  parties,  or  make 
ao^  defense  that  he  could  have  made  against  the 
original  payee;  bat  that  he  cannot  set  up, 
against  an  innocent  purchaser  of  the  note  be- 
fore dn«  and  without  notice,  any  equities  or 
defenses  aatinst  every  person  who  may  at  any 
time  have  held  the  note  as  a  bearer. 

[KA.  Note<— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  gf  944,  958,  959;  Dec.  Dig. 
f  365.*] 

Enoi  from  Superior  Court,  Chattooga 
Connty;  Moses  Wright,  Judge. 

Action  by  J.  S.  Tate,  for  oae,  etc  against 
F.  O.  Little.  Judgment  for  plaintiff  set  aside, 
case  reinstated,  defendant  permitted  to  file 
and  Terlfy  amended  answer,  and  plaintiff 
brings  error.    Reversed. 

Copeland,  Hamilton  &  Hntchens,  of  Rome, 
tor  plaintiff  in  error.  C  D.  Rivers,  of  Sum- 
tnervtUB,  tor  defendant  in  error. 

FISH,  0.  J.  [1]  A  suit  was  brought  in  the 
superior  court  on  a  promissory  note  for  $700 
principal,  and  interest;  the  note  containing  a 
stipulation  for  the  payment  of  reasonable  at- 
torney's fees.  At  the  first  term  of  court  the 
attorney  for  the  defendant  lodged  in  the  of- 
fice of  the  clerk  of  the  superior  court  an  an- 
swer which  denied  each  of  the  two  para- 
grapbs  contained  In  the  petition,  but  this  an- 
swer was  not  verified,  or  marked  by  the  clerk 
"Filed  in  office."  At  the  trial  term,  on  mo- 
tion of  the  plaintiff's  attorney,  the  presiding 
judge,  without  a  jury,  rendered  a  judgment 
for  tlie  principal  and  Interest  due  on  the  note, 
wltbout  reference  to  attorney's  fees.  At  the 
same  time  the  defendant  moved  the  court  to 
set  aside  the  judgment,  and  to  be  allowed  to 


verify  the  original  answer  and  to  file  an 
amended  answer  also  verified.  The  written 
motion  for  that  purpose  recited  that  the  cause 
came  on  to  be  heard  at  the  trial  term;  that 
the  defendant  asked  leave  to  file  under  oath 
an  amended  answer;  that  this  was  denied; 
and  that  judgment  was  rendered  as  above 
stated.  The  court  granted  the  motion  to  set 
aside  the  judgment,  reinstated  the  case  for 
trial,  and  allowed  the  defendant  to  file  his 
amended  answer  and  to  verify  it.  The  plain- 
tiff excepted  pendente  lite.  There  was  no  er- 
ror in  this  ruling. 

The  note  was  unconditional  as  to  the  prin- 
cipal and  Interest,  but  as  to  the  attorney's 
fee  it  provided  only  for  a  reasonable  attor- 
ney's fee ;  and,  moreover,  the  statute  requires 
the  service  of  a  written  notice  of  Intention  to 
sue  before  an  attorney's  fee  can  be  collected. 
The  answer  appears  to  have  been  actually 
filed  in  the  clerk's  office,  though  not  so  mark- 
ed, and  not  verified.  This  was  done  in  due 
time,  and  there  was  apparently  no  entry  of 
default  The  answer,  in  effect,  denied  every 
allegation  in  the  petition.  Under  it  there 
could  be  no  judgment  rendered  without  proof 
of  the  case  set  up  in  the  petltloa  The  de- 
fendant sought  to  perfect  the  answer  by  hav- 
ing it  verified,  and  also  tendered  an  amend- 
ment which  he  alleged  was  not  filed  for  de- 
lay, and  proposed  to  substantiate  that  fact 
by  affidavit.  An  unsworn  plea  is  amendable 
by  adding  an  affidavit  thereto.  Greer  r.  An- 
drew, 133  Qa.  193(8),  206,  66  S.  B.  416.  A 
motion  to  set  aside  a  judgment,  made  during 
the  term  when  it  was  rendered,  is  addressed 
to  the  sound  discretion  of  the  court,  and  such 
discretion  will  not  be  controlled  by  a  court 
of  review,  unless  manifestly  abased.  Van 
Dyke  T.  Van  Dyke,  120  Ga.  984,  986,  48  S.  B. 
380.  As  the  presiding  judge  sustained  the 
motion,  it  may  be  inferred  tliat  he  was  satis- 
fied that  he  erred  in  not  allowing  the  orig- 
inal answer  to  be  verified,  and  in  not  allow- 
ing the  amendment  under  such  showing  as 
was  made  to  blm  in  regard  to  the  delay  in 
making  it  We  cannot  say  that  he  abused 
Ills  discretion  in  setting  aside  the  judgment 
and  reinstating  the  case. 

[2]  2.  The  evidence  in  the  record  Is  so  con- 
fused that  it  is  difficult  to  accurately  deter- 
mine the  facts;  but  from  it  we  gather  the 
following,  among  others:  A  company  and  one 
Batten  either  operated  together,  or  the  latter 
operated  under  the  company,  having  some 
kind  of  interest  in  the  sales  of  a  patent  right 
Batten  had  been  previously  trying  to  nego- 
tiate a  trade  with  the  defendant  in  regard  to 
a  purchase  of  the  patent  right,  but  the  trade 
was  finally  closed  with  the  defendant  by  the 
general  agent  of  the  company  and  Scruggs. 
Defendant  made  a  contract  with  the  com- 
pany for  the  patent  right  The  entire  pur^ 
chase  price  to  be  paid  was  $2,000,  of  which 
the  sum  of  $1,000  was  paid  to  the  company 
by  defendant,  the  sum  of  $700  was  to  be 
paid  to  Batten,   and  $300  to   be   paid  to 


•For  other  cases  see  (am*  topic  and  seetlon  NUUBER  In  See.  Dig.  ft  Am.  Olg.  Key-No.  Series  *  Rep'r  ladwes 
82  S.E.— 9 


Digitized  by  VjOOQ IC 


130 


82  SOUTHEASTERN  REPOBTEB 


(6a. 


ScrusKB.  Whether  the  amounts  which  were 
to  go  to  Scruggs  and  Batten  represented  some 
sort  of  Interest  they  had  in  the  patent  right, 
or  were  in  the  nature  of  commissions,  Is  not 
clear  from  the  evidence  of  the  defendant. 
He  testified  that  Scruggs  agreed  to  take  one- 
half  interest  in  the  purchase  from  him  at  $1,- 
000,  for  which  he  gave  to  the  defendant  his 
note.  The  defendant  further  testified  that 
he  executed  the  note  sued  on,  which  was  for 
$700,  due  on  or  before  six  months  after  its 
date,  to  "T.  P.  Batten  or  bearer."  It  recit- 
ed that:  "This  note  is  given  for  Patented 
Right  No.  731,021.  The  Economic  Clothes 
Washer,  Patented  June  16th,  1903."  The  de- 
fendant testified  also  that  Scruggs  represent- 
ed to  him  that  Batten  owed  Scruggs  more 
than  the  amount  of  the  note;  that  Scruggs 
and  the  defendant  arranged  that  the  latter 
should  give  to  Scruggs  this  note;  that  Scruggs 
should  exhibit  it  to  Batten  to  show  that  a 
contract  was  made,  and  then  to  return  it  to 
the  defendant,  together  with  the  $300  note 
which  defendant  gave  to  Scruggs  apparently 
to  discharge  Scruggs'  note  to  the  defendant 
The  defendant  on  cross-examination  admit- 
ted that  the  note  in  suit  was  given  as  a  part 
of  the  consideration  of  the  contract  with  the 
company  for  the  patent  right 

The  note  was  negotiable  by  delivery,  and 
was  also  indorsed  by  Scruggs.  There  was  no 
controversy  that  the  plaintifT  was  a  bona  fide 
purchaser  for  value  and  without  notice  of 
any  defense.  Under  the  decisions  in  this 
state,  the  mere  recital  of  the  consideration 
does  not  ordinarily  prevent  a  note  from  be- 
ing negotiable,  or  prevent  a  bona  fide  taker 
for  value  and  before  due  and  without  notice 
from  being  protected  against  defenses,  with 
certain  exceptions.  Park  v.  Zellars,  139  Oa. 
685(4),  586,  77  S.  E.  922.  If  this  note  is  an 
exception  to  the  general  rule  of  the  right  of  a 
bona  fide  holder  for  value  receiving  a  note 
before  It  is  due  and  without  notice  of  any 
defense,  it  must  be  on  account  of  the  act  of 
1897  (codified  in  the  Civil  Code,  §§  4293,  4294, 
and  the  Penal  Code,  {  635)  which  deals  with 
notes  or  contracts  given  for  patent,  copy,  or 
proprietary  rights.  Omitting  provisions  not 
material  in  the  present  case,  section  4293  pro- 
vides that  all  promissory  notes  taken  by  any 
person,  agent,  company,  or  corporation  for 
the  purchase  price  of  any  patent  copy,  or 
proprietary  right,  or  territory  for  the  sale  of 
any  such  right,  and  sold  by  such  person, 
agent,  company,  or  corporation  through  or 
by  any  peddler,  agent  or  traveling  salesman, 
shall  have  expressed  on  the  face  of  such  note 
the  consideration  therefor,  stating  the  thing 
or  article  for  which  it  was  given.  Section 
4294  provides  that  any  permn  who  purchases 
any  note  given  for  any  of  the  articles  or 
things  set  forth  In  the  preceding  section, 
when  the  consideration  of  the  note  is  express- 
ed In  the  face  thereof  as  provided  in  that 
section,  whether  before  due  and  without  no- 
tice or  otherwise,  shall  take  the  same  with 
all  the  equities  existing  between  the  original 


parties;  and  the  maker  of  such  note  shall 
have  the  right  to  make  any  defense  to  the 
payment  of  the  same  as  against  such  pur- 
chaser that  could  have  been  made  against  the 
original  paye&  Section  635  of  the  Penal 
Code  imposes  a  penalty  for  selling  any  of  the 
articles  mentioned  in  section  4293  of  the  Civ- 
il Code,  without  expressing  in  the  face  of  the 
note  the  article  or  thing  for  which  it  Is  given. 
It  win  be  seen  that  these  sections  deal  with 
promissory  notes  given  for  the  purchase  price 
of  patent  articles  or  for  the.sale  of  territory 
therefor,  provided  that  the  consideration 
shall  be  expressed  on  the  face  of  the  note, 
and  that  a  taker  of  such  note,  whether  before 
due  or  not,  shaU  take  it  "with  all  the  equities 
existing  between  the  original  parties,"  and 
with  the  right  on  the  part  of  the  maker  to 
make  any  defense  to  the  payment  of  the  note 
as  against  the  purchaser  thereof  "that  could 
have  been  made  against  the  original  payee." 
The  note  in  suit  purported  on  its  face  to  t» 
given  for  a  certain  patent  article.  The  de- 
fendant testified  that  it  was  in  part  consid- 
eration of  the  purchase  price  of  the  contract 
made  with  a  certain  company.  Evidently  the 
persons  intended  by  the  statute  were  the  par- 
ties to  the  contract  of  sale,  or  the  original 
payee  of  a  note  given  for  the  purchase  price. 
This  note  did  not  purport  on  its  face  to  be 
given  to  Scruggs  for  the  purchase  price  of  a 
patent  article;  nor  did  the  evidence  of  the 
defendant  tend  to  show  that  it  was  so  given 
Under  the  confused  evidence  of  the  defend- 
ant, either  it  was  given  for  the  purchase 
price  of  an  Interest  sold  Batten,  or  more 
probably  the  latter's  interest  was  sold  by  the 
company  and  Batten  was  to  receive  a  part  of 
the  purchase  price  due  for  this  sale.  There- 
fore either  the  company  or  Batten  must  have 
been  the  original  party  or  the  original  payee 
contemplated  by  the  statute.  While  the  note 
is  made  payable  to  bearer,  thus  rendering  it 
negotiable  by  delivery,  the  statute  never  con- 
templated that  the  maker,  in  a  suit  by  an  in- 
nocent purchaser  before  due  and  without  no- 
tice, could  set  up  equities  or  defenses  against 
every  person  who  might  at  any  time  hold  the 
note  as  a  bearer.  This  note  never  having 
been  given  for  the  purchase  money  of  any 
patent  article  or  patent  right,  or  an  interest 
therein,  sold  by  Scruggs  as  the  vendor  there- 
of, but,  according  to  the  defendant's  own  tes- 
timony, for  the  purpose  of  representing  the 
interest  of  Batten,  relatively  to  eacb.  note 
Scruggs  was  not  the  "original  party"  or 
"original  payee"  of  the  note,  within  the 
meaning  of  those  terms  as  nsed  by  the  stat- 
ute, or  within  the  mischief  which  sndi  stat- 
ute was  enacted  to  remedy.  The  mere  fact 
that  the  defendant  and  Scruggs  entered  into 
an  agreement,  unauthorized  by  Batten,  that 
Scruggs  should  show  the  note  to  Batten  and 
then  return  it  to  the  defendant  in  discharge 
of  his  own  debt  did  not  render  any  such  col- 
lateral agreement  one  with  the  original 
vendor  or  payees  so  as  to  famish  a  defense 
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against  him  tinder  the  statute;  there  being 
DO  Intimation  that  Scmggs  was  the  agent  of 
Batten  or  authorized  to  make  any  such 
terms,  either  on  Batten's  behalf  or  on  behalf 
of  the  company.  Thus  the  collateral  arrange- 
ment between  the  defendant  and  Scruggs 
would  not  have  furnished  a  defense  sgalust 
Batten  If  the  note  had  been  given  to  him. 
So,  tf  the  note  be  treated  as  one  glren  under 
the  statute,  Scruggs'  conduct  would  not  have 
furnished  a  defense  as  against  Batten,  or  as 
against  a  holder  under  Batten.  If  the  note 
be  treated  as  one  not  falling  within  the  pur- 
view of  the  statute,  because  not  given  for  the 
mirchase  money  of  a  patent  article,  but  mere- 
ly one  procured  from  defendant  by  Scruggs 
by  fraud  or  promises  which  he  failed  to  carry 
out,  then  It  would  not  fall  within  the  pro- 
tection of  the  statute,  but  would  stand  mere- 
ly like  any  other  note  procured  by  fraud,  and 
an  innocent  bolder  thereof  would  be  protect- 
ed against  a  defense  not  growing  out  of  any 
failure  of  consideration  In  regard  to  the  ar- 
ticle purchased,  or  between  the  original  par- 
ties or  the  maker  and  payee  named  on  the 
face  of  the  note,  but  arising  from  an  agree- 
ment on  the  part  of  Scruggs  as  to  what  he 
would  do  with  the  note,  after  procuring  It, 
In  the  way  of  getting  it  applied  to  his  own 
Indebtedness.  The  defendant  got  the  patent 
right  which  he  bargained  for.  There  was  no 
failure  of  consideration  in  that  respect. 
What  he  is  trying  to  set  up  Is  an  agreement 
on  the  part  of  Scruggs  to  purchase  from  him, 
and  the  failure  to  make  the  payment  as 
Scruggs  agreed  to  do.  And  this  he  Is  seek- 
ing to  set  up  as  a  defense  against  a  note  pur- 
porting to  be  given  to  Batten  for  the  pur- 
chase of  a  patent  right  Under  his  own  evi- 
dence the  defendant  failed  to  make  out  a  de- 
fense authorizing  a  verdict  In  his  favor,  as 
against  a  bona  flde  purchaser  for  value,  be- 
fore due,  and  without  notice;  and  a  verdict 
in  bis  favor  was  not  authorized  by  the  evi- 
dence. 

The  Instructions  excepted  to,  which  were 
not  In  accord  with  the  ruling  here  made,  were 
erroneous. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(IAS.  oa.  to) 

LOCKBIDOE  et  al.  v.  STATE  BiUT.  LIFE 
INS.  CO.     (No.  388.) 

(Supreme  Court  of  Geor^a.    June  11,  1914.) 
(SyUahut  by  the  Court.) 

X.   InBUBANCE    (i   59*)  —  ClBTinOATEB  — Coif- 

srrBUCTioN — Dividends. 

The  State  Mutual  Life  Insurance  Uompa- 
ny,  of  Rome,  Oa.,  Issued  certificates  in  the  fol- 
lowing form,  the  names  of  the  holders  and  num- 
b^s  of  certificates  being  stated  therein:  "In- 
corporated under  the  laws  of  the  State  of 
Georgia.  Certificates  $100  each.  Certificate 
No.  State   Mutual  Life   Insurance   Com- 

pany, of  Rome,   Georgia.     This  certifies  that 

——  is  the  owner  of —  certificates  of  the 

State   Mutual    Life    Insurance    Company,    of 


'  Rome,  Ga.,  in  consideration  whereof  the  bolder 
of  this  certificate  is  entitled  to  receive  ont  of 
the  expense  fond  of  said  company  a  dividend 
of  not  less  than  five  per  cent  per  annum,  upon 
said  amount,  to  be  paid  semi-annually  on  the 
15th  day  of  July  and  January  in  each  year 
hereafter.  Any  greater  dividend  than  five  per 
cent,  shall  be  paid  only  as  declared  by  the  board 
of  directors  of  said  company  out  of  said  fund. 
And  all  claims  of  the  holders  hereof  shall  be 
inferior  to  the  claims  of  policy  holders,  as 
against  the  funds  of  said  company.  Upon  wind- 
ing up  of  said  company,  after  the  payment  of  all 
claims  due  policy  holders,  the  holder  of  this 
certificate  shall  be  entitled  to  receive  bis  pro 
rata  share  of  the  assets  of  said  company.  This 
certificate  is  transferable  on  the  books  of  said 
company,  in  person  or  by  attorney,  on  surren- 
der of  same."  Some  of  the  holders  of  such  cer- 
tificates, in  behalf  of  themselves  and  others  sim- 
ilarly situated,  brought  an  equitable  petition 
against  the  company,  alleging  its  insolvency; 
that  the  certificates,  in  legal  tenor  and  effect, 
are  acknowledgments  of  indebtedness  by  .  the 
company  and  payable  on  demand ;  and  that 
demand  for  payment  has  been  made  and  refus- 
ed. It  was  agreed  that  there  bad  been  no  fail- 
ure to  pay  a  dividend  on  the  certificates  In  ac- 
cordance with  the  contract.  The  prayers  were 
for  injunction  and  a  receivership.    Held: 

Under  a  proper  construction  of  the  certificates 
issued  by  this  company,  the  holders  are  only  en- 
titled to  receive  a  "dividend"  of  6  per  cent,  per 
annum,  on  the  amount  of  each  certificate,  pay- 
able semi-annnaliy  (unless  more  should  be  de- 
clared by  the  directors) ;  some  of  them  not  being 
entitled  to  begin  receiving  payment  until  191!>. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  M  47,  77;  Dec  Dig.  {  £».•] 

2.  INSUBANCK    ({{  62,  69,  63,  72*)— Ckbtifi- 

CATES    —    CONSTBUOnoN    — •    DIVIDENDS    — 

CI.AIM8  OF  Policy  Holdeb&— "Mittual  Aid, 
Benefit,  ob  Industbiai.  Coufant." 

Except  as  to  the  dividend  from  the  expense 
fund,  the  holders  of  certificates,  under  the  terms 
of  the  contract,  are  not  entitled  to  any  payment 
of  the  amounts  named  in  the  certificates  respec- 
tively, except  upon  winding  up  of  the  company. 
Upon  the  happening  of  that  event,  after  payment 
of  all  claims  due  policy  holders,  the  holders  of 
certificates  will  receive  a  pro  rata  share  of  the 
assets  of  the  company. 

(a)  This  agreement  does  not  affect  the  rights 
of  general  creditors  of  the  company. 

(b)  The  amoants  of  the  certificates  are  not 
payable  on  demand  (except  as  to  the  dividends 
from  the  expense  fund),  but  on^  upon  winding 
up  and  in  the  manner  i)ointed  out  by  the  con- 
tract. 

(c)  All  claims  of  the  holder  of  each  certifi- 
cate are  expressly  made  inferior  to  the  claims  of 
policy  holders  as  against  the  funds  of  the  com- 
pany. 

(d)  The  expression  "the  claims  of  policy,  hold- 
ers as  against  the  funds  of  said  company"  is  not 
limited  to  death  claims  and  matured  annuity 
claims,  but  includes  also  all  claims  which  pol- 
icy holdets  may  be  entitled  to  make  as  such, 
according  to  the  terms  of  their  policies. 

(e)  In  ascertaining  the  amount  which  is  to  b« 
provided  for  before  holders  of  certificates  are 
entitled  to  share  on  a  winding  up,  the  surrender 
value  of  policies  in  accordance  with  their  terms 
is  to  be  considered. 

(f)  This  company  is  not  a  mutual  aid,  bene- 
fit, or  industrial  company  within  the  meaning  of 
CIv.  Code  1910,  |  2510.  but  a  mutual  com- 
pany, and  the  status  of  the  certificates  here  in- 
volved was  not  fixed  by  that  Section,  but  by 
their  own  terms. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  it  47,  49,  64,  66,  77,  86-88,  98; 
Dec.  Dig.  Sf  52,  69,  63,  7i.«] 
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8.  C]iBTin<u.ixa  Isauxo  bt  Insubancx  Cou- 

PAMT. 

It  the  certificates  be  treated  aa  amblcnons, 
the  evidence  as  to  the  surrounding  circumstanc- 
es tends  to  show  that  the  language  employed 
was  not  intended  or  understood  as  creating  an 
absolute  debt  payable  on  demand. 

4.  IWStJBANCE    (§   62»)— MOTTJAL   CoMPAHUS— 

iHsotVKNOT—CBBTiFicATEs— Debts. 

The  certificates  outstanding  under  their 
terms  are  not  to  be  treated  as  absolute  debts  of 
fixed  amounts  due  on  demand  or  at  a  future 
time,  and  reducible  to  present  valnatlon,  in  de- 
termining whether  the  company  is  insolvent,  or 
as  fumidiing  a  reason  for  winding  it  up. 

(XkL  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  85;   Dec.  Dig.  {  62.*] 

5.  INBTJBANCK    (J  62*)— MUTUAI,  C0MPAHIB9— 

iNsoLVUNCT—CERTiFiOATia— Debts. 

tJnder  the  evidence,  there  was  no  error  in 
rinsing  to  appoint  a  receiver  for  the  assets  of 
the  company,  at  the  Instance  of  holders  of  cer- 
tificates. 

(a)  None  of  the  rulings  of  the  presiding  Judge 
in  regard  to  the  admission  of  evidence  was  audi 
as  to  require  a  reversal  of  the  judgment 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  t  S5 ;   Dec.  Dig.  i  62.*] 

Brror  from  Superior  Court,  Floyd  County ; 
Moeee  Wright,  Judge. 

Action  by  J.  D.  Lockridge  and  others 
against  the  State  Mutual  Ldfe  Insurance 
Company.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

Little,  Powell,  Hooper  &  Goldstein,  and 
Marion  Smith,  all  of  Atlanta,  and  F.  W. 
Copeland,  of  Rome,  for  plaintiffs  in  error. 
Maddoz  &  Doyal,  of  Rome,  and  Alex  0. 
King,  of  Atlanta,  tor  defendant  in  error. 


FISH,  O.  J.    Judgment  aflSLrmed. 
Justices  concur. 


All  the 


HERRING  T.  SMITH. 
(Supreme  Court  of  Georgia. 


(No.  396.) 
June  12,  1914.) 


(Byttabiu  iy  the  Court.) 

1.  SPBOino  Pebfobmaktcx  (J  116%*)— Plbad- 

INO— FBAUD— DVBESS. 

In  a  petition  to  compel  specific  performance 
of  a  written  contract  in  regard  to  land,  alle- 
gations tending  to  show  that  the  contract  sought 
to  be  enforced  was  obtained  by  fraud  or  duress 
were  demurrable. 

[Ed.  Note.— For  other  cas^  see  Specific  Per- 
formance, Cent;  Dig.  f  876;  Dec.  Dig.  S 
U6%.*] 

2.  AonoR  ({  47*)— Oausbs  of  Action— Join- 

OBB. 

A  cause  of  action  arising  ex  contractu  and 
one  arising  ex  delicto  cannot  be  joined  in  the 
same  suit  Wolff  t.  Southern  By.  Co.,  120  Ga. 
251,  60  &  B.  569. 

(a)  An  action  for  malicious  abuse  of  legal 
process  arises  ex  delicto;  and  an  amendment 
to  a  petition  based  in  part  on  such  a  cause  of 
action,  which  merely  seeks  to  claim  that  dam- 
ages are  asked  on  that  account  as  for  breach  of 
contract,  does  not  change  the  nature  of  the  ac- 
tion, where  it  does  not  set  up  a  breach  of  con- 
tract in  that  re8i>ect  or  damages  arising  from 
such  breach,  but  still  relies  upon  the  fact  that 
there  was  a  malicious  abuse  of  process.  The 
joining  of  such  a  cause  of  action  with  an  ef- 
fort to  compel  specific  performance  of  another 


and  distinct  contract  renders  tlie  petition  de- 
murrable for  misjoinder  of  causes  of  action. 
Willis  V.  Galbreatb,  115  Ga.  793,  42  S.  E.  81. 

(b)  Under  the  note  of  the  presiding  judge 
attached  to  the  bill  of  exceptions,  there  was  no 
error  in  failing  to  allow  opportunity  for  further 
amendment  of  the  petition  on  this  point. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  H  469,  470,  472-489 ;  Dec.  Dig.  S  47.*] 

8.  BFEOmo    PXBrOBMANOB     (S    114*)— PUBAD- 
INO— TKNDEB. 

The  allegation  in  regard  to  tender  by  the 
plaintiff  to  the  defendant  of  "either  of  said  men- 
tioned amounts"  (two  amounts  previously  stat- 
ed) was  somewhat  vague'  and  indefinite  as  to 
whether  the  plaintiff  tendered  each  of  these 
amounts  or  made  an  alternative  tender. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ii  856-370,  372;  Dec 
Dig.  H14.*] 

4.  Appkai.  and  Ebbob   (I  854*)— DxifOBBBB— 

BUUNG— Pbebumftion. 

Where  a  demurrer  to  a  petition  includes 
several  grounds,  and  is  sustained  generally,  it 
wil  be  presumed  that  It  was  sustained  on  all  of 
the  grounds.  McOlaren  v.  Williams,  132  Ga. 
852,  64  S.  B.  65,  and  ciutions. 

(a)  The  petition  In  the  present  case  was  de- 
murrable on  certain  grounds,  but  was  not  sub- 
ject to  demurrer  on  the  ground  that  it  was  with- 
out equity  and  set  forth  no  cause  of  action.  In- 
asmuch as  the  presiding  judge  sustained  the 
demurrer  generally,  thus  adjudicating  that 
ground  in  favor  of  the  defendant  and  a  general 
affirmance  of  such  a  judgment  would  be  final  on 
that  subject,  direction  is  given  that  the  judg- 
ment be  affirmed,  but  that  it  be  so  modified  as 
not  to  adjudicate  that  the  plaintiffs'  petition  is 
without  equity  and  sets  forth  no  cause  of  ac- 
tion. 

_  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {|  3403,  3404,  3408-3424. 
3427-8430;   Dec  Dig.  {  854.*] 

Brror  from  Superior  Court,  Oglethorpe 
County;  D.  W.  Meadow,  Judge. 

Action  for  specific  performance  by  M.  T. 
Herring  against  J.  M.  Smith.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed, with  directions. 

B.  P.  ShuU,  of  Lexington,  and  Jna  J.  & 
Boy  M.  Strickland,  of  Athens,  for  plaintUf 
in  error.  Sibley  &  McWhorter,  of  Lexing- 
ton, and  Wm.  M.  Howard,  of  Augusta,  tor 
defendant  In  error. 

LUMPKIN,  J.  Judgment  afltoaed,  with 
direction.    All  the  Justices  concur. 


ou  a*>  ns) 
OWENS  et  tX.  v.  WAY.     (Nc  889.) 
(Supreme  Oourt  of  Georgia.     June  11,  1614.> 

(Siflltthu*  ly  tk4  Court.) 

1.  Skabchxs  and  Skizubbb  (i  7*)— Vauditt 
— Pbopbbtt  of  Thibd  Pebsor. 

A  municipal  officer,  who  has  arrested  an 
alleged  violator  of  a  municipal  ordinance,  has 
no  power,  without  other  authority  than  the  war- 
rant against  the  accused,  to  take  and  carr7 
away  the  property  of  a  tnlrd  person  from  the 
latter's  premises,  on  the  ground  that  the  prop- 
erty of  such  third  person  so  seized  may  contain 
evidence  to  be  used  against  the  defendant  in  the 
warrant  Sudi  a  seisurs  is  a  violation  of  the 
constitutional    guaranty    against    unreasonable 
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aeaxches  and  aeiznrea,  u  contained  in  CivU  Code 
1910,  I  6372. 

[Ed.  Note.— For  otiier  cases,  see  Searches  and 
Seizures,  Cent.  Dig.  g  5 ;    Dec.  Di«.  {  7.»] 

2.  Skabcreb  and  Seizitbes  ({  8*)— UmjiwroL 

Seizubb— Injunction. 

The  person  whose  property  is  thus  seized 
is  entitled  to  the  remedy  of  injunction  to  re- 
strain the  officers,  who  have  talsen  into  their 
possession  his  property,  from  forcibly  or  other- 
wise effecting  a  threatened  injury  to  the  same, 
or  interfering  with  his  possession. 

rE<d.  Note. — For  other  cases,  see  Searches  and 
Seunres,  Cent.  Dig.  {  6 ;   Dec.  Dig.  i  8.*] 

Error  from  Superior  Court,  Glynn  Coonty; 
G.  B.  Conyers,  Judge. 

Action  by  Geo.  S.  Way  against  A.  L.  Owens 
and  others.  From  a  Judgment  granting  an 
injunction,  defendants  bring  error.    Affirmed. 

J.  T.  Colson,  of  Brunswick,  for  plaintiffs 
In  error.  A.  D.  Oale^  of  Brunswick,  for  de- 
fendant In  error. 

EVANS,  P.  J.  The  facts  necessary  to  be 
stated  for  a  decision  of  the  question  made 
by  the  record  are  as  follows :  H.  L.  Edwards 
formerly  conducted  a  saloon  for  the  sale  of 
*^ear  beer"  In  tbe  dty  of  Brunswick.  He 
was  convicted  of  selling  Intoxicating  liquors 
tbereln,  and,  under  the  statute  and  by  virtue 
of  bis  conviction,  his  license  became  forfeit- 
ed and  be  was  disqualified  from  engaging  In 
the  business.  The  dty  of  Brunswick  grant- 
ed a  license  to  sell  "near  beer"  to  George  S. 
Way  In  the  same  premises  previously  occu- 
pied by  Edwards.  Way  was  the  nephew  of 
Edwards.  Edwards  was  the  agent  of  a  light- 
erage company  and  a  transportation  compa- 
ny, and  k^t  his  books  In  a  safe  located  In 
Way's  place  of  business.  A  warrant  was  Is- 
sned  against  Edwards,  charging  him  with 
▼tolating  the  ordinance  against  keeping  on 
band  Intoxicating  liquor  for  purposes  of  sale. 
He  was  arrested  under  this  warrant  by  tbe 
police  officers  of  the  dty,  who  also  carried 
away  an  Iron  safe  to  police  headquarters, 
taken  from  the  premises  where  Way  was 
conducting  his  bqsiness.  There  was  no  war- 
rant against  Way. 

Thereupon  Way  filed  a  petition  to  enjoin 
tbe  police  officers  from  opening  the  safe, 
forcibly  or  otherwise,  as  threatened,  or  from 
Interfering  with  his  possession  of  It  The 
police  officers  admitted  that  they  had  re- 
moved the  safe  from  the  place  of  business  of 
Way  to  police  headquarters,  and  Justified 
tbelr  conduct  on  the  ground  that  the  safe. 
If  opened,  would  show  that  It  contained  In- 
toxicating liquor  which  they  wished  to  use 
as  evidence  on  the  trial  of  Bidwards.  They 
sabmltted  evidence  to  the  ^ect  that,  not 
lon£  before  the  arrest,  a  witness  bought  from 
'  a  clerk  of  Way  certain  whisky,  which  was 
taken  from  the  safe,  and  that  the  sale  was 
made  upon  the  express  approval  of  Bidwards, 
-wbo  was  standing  near  by  at  the  time  the 
sa.Ie  occurred.  There  was  a  conffict  of  evl- 
denee  as  to  whether  the  safe  belonged  to 


Edwards  or  Way.  The  court  granted  the 
Injunction  as  prayed,  and  the  police  officers 
excepted. 

[1]  Inasmuch  as  the  court  granted  an  In- 
junction, In  the  discussion  of  tbe  case  the 
facts  will  be  taken  as  found  by  the  court  In 
consonance  with  the  Judgment  rendered.  Ac- 
cordingly, we  will  regard  the  safe  as  the 
property  of  Way;  and  the  legal  question  re- 
lates to  the  authority  of  an  officer,  who  ar- 
rests a  defendant  under  a  warrant  charging 
the  violation  of  a  munldiral  ordinance,  to 
take  Into  possession  the  property  of  a  third 
I)erson  on  the  assumption  that  such  property 
contains  incriminating  evidence  against  the 
defoidant  In  the  warrant  l^e  Constitution 
of  Georgia  dedares  that  the  right  of  the 
people  to  be  secure  In  their  persons,  houses, 
papers,  and  effects  against  unreasonable 
searches  and  seizures  shall  not  he  violated, 
and  no  warrant  shall  Issue  except  upon  prob- 
able cause  supiwrted  by  oath  or  affirmation, 
particularly  describing  the  place  or  places 
to  be  searched  and  the  person  or  things  to  be 
seized.  Civil  Code  1910,  {  6372.  It  has  al- 
ways been  recognized  as  within  the  authori- 
ty of  the  arresting  officer  to  search  the  per- 
son of  the  defendant  and  take  therefrom  any 
property  which  will  be  material  as  evidence 
of  the  crime  charged  In  the  warrant  A 
warrant  to  seize  the  keeper  of  a  gambling 
house  carries  with  It  the  power  or  legal  au- 
thority to  seize  the  Implements  of  his  crlma 
Kneeland  v.  Connally,  70  6a.  424. 

But  the  power  of  an  arresting  officer  to 
take  the  property  of  the  defendant,  to  be 
used  as  evidence  of  the  crime  charged  against 
him  In  the  warrant  Is  quite  different  from 
the  taking  of  the  proi>erty  of  third  persons 
by  virtue  of  no  other  process  save  that  of 
the  warrant  against  the  accused.  The  con- 
stitutional protection  against  unreasonable 
seizure  of  property  would  go  for  naught  if 
it  should  be  conceded  that  an  arresting  of- 
ficer may  arbitrarily  irassess  himself  of  the 
property  of  a  third  person,  taken  from  the 
place  of  business  of  such  third  person,  sole- 
ly upon  the  ground  that  it  may  be  used  as 
evidence  against  the  defendant  In  the  war- 
rant We  find  no  authority  which  extends 
the  power  of  an  arresting  officer  so  far. 
And,  Indeed,  if  one  with  a  warrant  for  A., 
charging  him  with  crime,  may  go  into  the 
house  of  B.  and  take  therefrom  property  be- 
longing to  B.,  without  other  authority  than 
that  it  may  be  used  as  evidence  on  the  trial 
of  A.,  then  the  constitutional  guaranty 
against  unreasonable  seizures  would  be  mere 
idle  worda  A  similar  case  to  tbe  one  at  bar 
was  dedded  In  Michigan,  where  it  was  held 
that  the  constitutional  protection  against  un- 
reasonable seizures  is  violated  by  entering  a 
private  Inclosure  and  taking  away  from  the 
possession  of  the  owner,  under  order  of  court 
a  wrecked  boiler,  engine,  and  other  material 
for  use  as  exhibits  In  the  prosecution  of  an- 
other person  for  criminal  negligence  in  cans- 
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ing  an  explosion  of  the  boiler,  resulting  in 
the  death  of  sevenil  persons.  Newberry  t. 
Carpenter,  107  Mich.  567,  65  N.  W.  630,  31 
L.  R.  A.  163,  61  Am.  St  Rep.  346. 

But  It  Is  contended  that  there  was  evi- 
dence authorizing  an  Inference  that  Intox- 
icating liquors  were  In  the  safe,  and  that  It 
was  necessary  that  the  safe  should  be  car- 
ried to  police  headquarters.  In  order  that  it 
might  be  opened  and  the  Incriminating  evi- 
dence taken  therefrom.  This  contention  car- 
ries with  it  the  power  of  police  officers  to 
open  the  safe  for  the  purpose  of  ascertain- 
ing whether  intoxicating  liquor  In  fact  was 
'[sontalned  therein,  irrespectlTe  of  the  man- 
ner of  effecting  the  entrance.  If  such  a  prop- 
osition be  allowed,  then  It  would  follow  that 
a  police  officer,  who  arrests  a  ylolator  of  a 
municipal  ordinance  under  a  municipal  war- 
rant, would  have  the  power  to  enter  the  home 
of  another  citizen  tor  the  purpose  of  pro- 
curing property  of  such  third  person,  which 
might  be  competent  evidence  bearing  upon 
the  guilt  of  the  offender,  and,  if  such  third 
person  refused  a  surrender  of  ills  property 
to  be  so  used,  then  the  police  officer  would 
have  the  right  dther  to  the  exclusive  pos- 
session of  the  home  of  such  third  person,  or, 
without  other  authority,  to  break  therein  for 
the  purpose  of  taking  such  property  to  be 
used  as  evidence  upon  the  trial  of  the  person 
under  arrest  The  bare  statement  of  the 
proposition  Illustrates  that  such  a  seizure 
would  be  unreasonable,  and  a  flagrant  viola- 
tion of  the  constitutional  provision. 

[2]  2.  Furthermore  it  is  said  that  the 
plaintiff  is  not  entitled  to  the  remedy  of  in- 
junction; that  by  appropriate  action  at  law 
he  could  recover  his  property  from  those  who 
have  it  in  possession.  The  reply  Is  that  there 
was  evidence  that  the  officers  threatened  to 
effect  an  entrance  into  the  safe  of  the  plain- 
tiff, and  the  injunction  was.  to  prevent,  not 
only  Interfering  with  the  plaintiff's  posses- 
sion, but  also  any  act  of  violence  to  his  prop- 
erty while  In  possession  of  the  defendants. 

Judgmient  affirmed.  All  the  Justices  con- 
cur. 

an  Oa.  173) 

TORBERT  T.  CHEROKEE  INa  CO. 

(No.  373.) 

(Supreme  Court  of  Georgia.     June  10,  1914.) 

(Byttaliu  by  the  Court.) 
1.  Insubance  (§  151*)  —  Action  on  Bond  — 
Instbdciions— Refbkssrtations  in  Appli- 

OATION. 

To  a  suit  on  an  insurance  policy  the  de- 
fendant filed  two  pleas:  (a)  That  the  policy 
was  fraudulently  procured  by  the  beneficiary 
upon  the  life  of  a  person  other  than  the  per- 
son described  In  the  application;  (b)  that  cer- 
tain representatioDB  and  statements  were  made 
In  the  application  for  the  policy,  wliich  also 
contained  a  covenant  that  the  applicant  war- 
ranted the  same  to  be  true,  and  agreed  that  the 
policy  should  be  null  and  void  if  they  should 
be  ODtnie,  and  that  the  representationg  were 
in  point  of  fact  untrue,  and  of  such  a  char- 
acter as  to  materially  alter  the  risk.    The  ap- 


plication was  not  attached  to  the  policy  nor 
referred  to  therein.  Beld,  the  application  is 
not  to  be  regarded  as  a  part  of  the  contract 
Civ.  Code  1910,  g  2471;  Johnson  v.  American 
National  life  Insurance  Co.,  134  Ga.  800,  68 
S.  B.  731;  Puryear  v.  Farmers'  Mutual  Insur- 
ance Association,  187  Ga.  579,  73  S.  E.  851. 
Accordingly  it  was  erroneous  to  charge,  in  ef- 
fect that  whenever  an  applicant  for  life  insur- 
ance makes  material  representations  in  his  ap- 
plication, and  covenants  that  they  are  true,  and 
these  representations  are  made  the  basis  of  a 
contract  of  insurance,  such  contract  is  void  if 
the  representations  vary  from  the  truth  in 
such  a  manner  as  to  change  the  nature,  extent, 
or  character  of  the  risk.  This  is  true  although 
the  applicant  may  have  made'  the  representa- 
tions in  good  faith,  not  knowing  that  they 
were  untrue. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  gS  308-311 ;   Dec.  Dig.  {  151.*] 

2.  Evidence  (§  258*)— Admissions  of  Aoent 
— Admissihilitt. 

It  was. not  erroneous  to  exclude  from  evi- 
dence a  letter  purporting  to  have  been  writ- 
ten by  a  medical  examiner  of  the  insurance 
company,  containing  certain  admissions  against 
the  company,  without  other  evidence  to  show 
agency,  and  that  the  admissions  were  made 
within  the  scope  of  his  agency. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {§  1006,  1007;  Dec  Dig.  |  258.*] 

3.  Evidence   ({  110*)  —  Adiossibiijtt  —  Im- 

FKAOHIfENT. 

Certain  testimony  in  regard  to  an  alleged 
interview  by  the  superintendent  of  the  defend- 
ant company  with  a  witness  was  rejected.  If 
the  purport  of  the  testimony  was  that  the  su- 
perintendent was  seeking;  to  induce  the  witness 
to  swear  falsely  concermng  a  thing  material  to 
the  defense,  the  evidence  was  admissible,  but 
was  not  so  if  the  superintendent  was  merely 
seeking  to  obtain  truthful  evidence  to  sustain 
the  defense.  The  ground  of  the  motion  does 
not  make  it  appear  clearly  which  was  the  fact 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  230-246;   Dec.  Dig.  i  UO.*] 

4.  No  Erbob. 

Other  assignments  of  error  were  not  meri- 
torious, or  of  such  character  as  require  elabo- 
ration. 

Error  from  Superior  Coart,  Muscogee 
County;   S.  P.  Gilbert  Judge. 

Action  by  Carrie  Torbert  against  the  Cher- 
okee Insurance  Company.  Judgment  for  de- 
fendant and  plaintiff  brings  error.    Reversed. 

McCutchen  t  Bowden,  of  Columbus,  for 
plaintiff  in  error.  J.  L.  Willis,  of  Columbus, 
and  Barry  Wright  of  Rome,  for  defendant 
In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concni. 


aa  Ga.  782)  - 
RICHARDSON  v.  STATE).    (No.  376.) 
(Supreme  Court  of  Georgia.     June  10,  1914.) 

(SyllaiM  ly  the  Court.) 

1,  CBmnNAL   Law    ($   1153*)— Witnesseb   (| 
40*)— AppKAii— Competency    o»    Witness — 

DiBOBETION. 

It  is  left  to  the  sound  discretion  of  the 
trial  court  to  determine  whether  or  not  a  child 
of  tender  years  is  a  competent  witness;  and 
where  the  court  examines  a  child  as  to  its  un- 
derstanding of  the  nature  of  an  oath,  and  de- 
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(•ides  that  it  ia  competent  to  testify,  this 
court  will  not  interfere,  where  it  does  not  ap- 
pear that  such  discretion  has  been  manifestly 
abused.  Civ.  Code  1910,  §§  5862,  5865 ;  Moore 
V.  State,  79  Ga.  498(3),  502,  6  S.  B.  51;  Bee- 
bee  V.  State,  124  Ga.  775,  53  S.  E.  99;  Young 
7.  State,  125  Ga.  584  (4),  586,  54  S.  B.  82. 

(a)  It  does  not  appear  that  the  judge  msni- 
festly  abused  his  discretion  in  permitting  a 
child  of  tender  jears  to  testis  in  this  case, 
after  an  examination  before  the  court  as  to 
the   child's    competency, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  3061-S066:  Dec.  Dig.  i 
1153;*  Witnesses,  Cent.  Dig.  §§  97,  98;  Dec. 
EHg.  {  40.*] 

2.  Criminal  Law  ({  921*)  —  New  Twai,  — 
Grounds  of  Motion  —  Objection  to  Evi- 
dence. 

A  ground  of  a  motion  for  a  new  trial,  com- 
plaining of  the  admission  of  certain  designated 
evidence  over  the  objection  "that  it  was  incom- 
petent and  inadmissible,"  is  not  well  made,  for 
the  reason  that  an  objection  to  the  admission 
of  evidence  must  be  on  some  specific  ground, 
and  not  generally  that  it  is  incompetent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
taw,  Cent.  Dig.  §§  2206-2209;  Dec.  Dig.  § 
921.*] 

3.  Ckiminal  Law  (§  922*)  —  New  Tbiai.  — 
Grounds— FArLUBB  to  Instruct. 

In  the  absence  of  a  proper  written  request, 
it  is  not  cause  for  a  new  trial  that  the  court 
foiled  to  instruct  the  jury  in  respect  to  the 
credibility  of  witnesses.  Tomer  v.  State,  139 
Ga.  593,  77  S.  E.  828. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  2210-2218;  Dec.  Dig.  i 
922.»] 

4.  CBiMiNAt  Law  (§  954»)  —  New  Trial  — 
Grounds  of  Motion— Construction. 

Grounds  of  a  motion  for  a  new  trial,  al- 
leging that  the  verdict  was  contrary  to  speci- 
fied portions  of  the  charge,  are  in  essence 
merely  complaints  that  the  verdict  was  con- 
trary to  law.  Alt.,  etc,  R.  Co.  v.  Hunt,  136 
Ga.  863,  72  S.  E.  3^ 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i§  2341,  236S-2367;  Dec.  Dig. 
§  954.*] 

5.  Conviction  Sustained. 

While  the  evidence  for  the  state  was  not 
strong,  and  was  in  some  respects  contradictory, 
this  court  cannot  say  that  the  verdict  was  with- 
ont  evidence  to  support  it. 

Error  from  Superior  CoTirt,  Dooly  County; 
W.  F.  George,  Judge. 

William  Richardson  was  convicted  of 
crime,  and  brings  error.    AfSrmed. 

Jnle  Felton,  of  Montezuma,  and  J.  3.  Bull 
&  Son,  of  Oglethorpe,  for  plaintiff  in  error. 
Jos.  B.  Wall,  Sol.  Gen.,  of  Fitzgerald,  and 
Warren  Grlce,  Atty.  Gen.,  for  the  State. 

FISH,  O.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(141  Ga.  7(9) 

SOUTHERN  RS.  CO.  v.  CHITWOOD. 

(No.  370.) 

(Supreme  Court  of  Georgia.     June.  10,  1914.) 

(Byllabut  ly  the  Court.) 
1.  Trial    (S    295*)— Review— iNSTBUcTioNa— 
Habuless  Error. 

When  the  excerpts  from  the  charge  which 
are  criticised  in  the  motion  for  a  new  trial  are 


considered  in  connection  with  their  context  and 
in  the  Ught  of  the  entire  charge,  it  is  apparent 
that  the  issues  of  the  case  were  fairly  and 
clearly  submitted  to  the  jury,  and  the  verbal 
inaccuracies  appearing  in  certain  extracts  of- 
the  c'xrge  complained  of  are  not  grounds  for  a 
new  Uitii. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i$  703-717;   Dec.  Dig.  §  295.*] 

2.  SxrFnoiENOT  or  Evidence. 

There  was  sufficient  evidence  to  support  the 
verdict  in  this  case. 

Error  from  Superior  (3ourt,  Whitfield 
County;  A.  W.  Flte,  Judge. 

Action  by  J.  B.  Ghltwood  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Geo.  G.  Glenn  and  Maddox,  McCamy  & 
Shumate,  all  of  Dalton,  for  plalnttfT  in  error. 
W.  C.  Martin  and  W.  E.  Mann,  both  of  Dal- 
ton, for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


041  Oa.  786) 

FRY  V.  STATE.      (No.  878.) 
(Supreme  Court  of  Georgia.     June  10,  1914.) 

(Si/Uahu  hv  the  Court.) 

1.  Criminal  Law    (J  878*)— Verdict— Vari- 
ance. 

Where  there  were  four  count's  in  an  indict- 
ment, all  charging  the  conmiission  of  the  same 
felony,  but  in  different  ways,  a  general  verdict 
of  guilty  was  not  contrary  to  evidence,  if  any 
one  of  the  counts  was  supported  by  pioot,  and 
it  was  not  necessary  that  the  verdict  specify  up- 
on which  count  it  was  rendered.  Stewart  v. 
State,  58  Ga.  577 ;  Dohme  v.  State,  68  Ga.  339. 
See  Williams  v.  State,  69  Ga.  11(8). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2098-2101;  Dec.  Dig.  { 
878.<] 

2.  iNSTRUcnoNa- CouHTfl  OF  Indictment. 

On  the  trial  of  the  accused  under  such  In- 
dictment, it  was  not  error,  under  the  circum- 
stances in  evidence,  for  the  court,  in  instructing 
the  jury,  to  call  attention  to  the  different  counts. 

3.  Criminal  Law    (§   786*)- Instructions- 
Evidence— Statement  OF  Accused. 

Upon  the  trial  of  a  criminal  case,  it  is  not 
error  for  the  judge  to  shape  his  general  charge 
to  the  jury  upon  the  evidence  alone  and  the  law 
applicable  thereto ;  but  he  should,  at  some  stage 
of  the  charge,  appropriately  instruct  the  jury 
with  respect  to  the  prisoner's  statement  Rouse 
V.  State,  136  Ga.  356(5),  71  S.  E.  667. 

(a)  In  this  case  the  judge  fully  and  correctly 
charged  as  to  the  prisoner's  statement  to '  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1787,  1895-1901,  1960, 
1984;    Dec.  Dig.  J  786.*] 

4.  Criminal  Law    (I  782*)— Instructions— 
Preponderance  of  Evidence. 

On  the  trial  of  one  charged  with  murder, 
it  was  not  error  for  the  court  to  fail  to  give  in 
charge  to  the  jury  the  provisions  of  Civ.  Code 
1910,  I  5732,  in  regard  to  what  may  be  con- 
sidered by  the  jury  in  determining  where  the 
preponderance    of  evidence   lies.      See   Gale  v. 
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State,  13S  Oa.  SSI,  89  S.  B.  637;  Hdma  t. 
State,  138  Ga.  826,  76  S.  EL  853. 

[Ed.  Note.— SV>r  other  cases,  see  Criminal 
Law,  Cent  Die.  H  1847,  1849,  1851.  1852, 
1877,  1878,  1880,  1882,  1906,  1907,  190ft-1911, 
1960,  1966,  1967 ;   Dec.  Dig.  {  782.*] 

5.  Conviction  and  Denial  or  New  TbiaIi 
Apfboted. 

There  was  no  merit  in  any  of  the  other 

grounds  of  the  motion  for  a  new  trial,  referred 
to  in  the  brief  of  counsel  for  plaintiff  in  error. 
The  evidence  authorized  the  verdict,  and  the 
court  did  not  err  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Lena  Fry  was  convicted  of  a  felony,  and 
brings  error.    Affirmed. 

Napier,  Maynard  &  PInnkett,  of  Macon, 
for  plaintiff  in  error.  John  P.  Rosa,  SoL 
Gen.,  of  Macon,  and  Warren  Grlce,  Atty. 
Gen.,  for  tbe  State. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  ^concur. 

(la  aa.  TW)  I 

MOSS  ▼.  MOSS.    (No.  371.) 
(Supreme  CJourt  of  Georgia.     June  10,  1914.) 

(BvUahut  by  tk«  Court.) 

AfPEAI,    AND    ESBOB     (§    684*)— REVIEW— IR- 

iKBLoouTOBT  Injunction— Evidence. 
It  appearing,  from  the, recitals  in  the  bill 
of  exceptions  and  from  the  record  in  this  case, 
that  the  question  as  to  whether  the  court  prop- 
erly granted  an  injunction  at  the  interlocutory 
hearing  depends  upon  a  consideration  of  the 
evidence  introduced  at  the  hearing,  and  it  fur- 
ther appearing  that  the  evidence  is  neither 
.Kt  forth  literally  or  in  sutMtance  in  the  bill  of 
exceptions,  nor  attached  thereto  as  an  exhibit, 
and  that  there  is  no  brief  of  the  evidence  ap- 
proved by  the  trial  judge  and  made  a  part  of 
.the  record,  thU  court  cannot  say  that  the  court 
below  erred  in  granting  the  interlocutory  in- 
junction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2887-2S90;  Dec.  Dig.  g 
684.*i 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  Jack  Moss,  administrator,  and 
others  against  B.  W.  Moss.  From  an  order 
granting  an  interlocutory  injunction,  defend- 
ant brings  error.    Affirmed. 

Henry  Walker,  of  Rome,  for  plalntUt  In 
error.  McHenry  &  Porter,  of  Rome,  for  de- 
fendant in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


an  Oa.  774) 

MASSEY  T.  CLEVELAND. 


(Supreme  Court  of  Georgia. 


(Mo.  874.) 
June  10,  1914.) 


(Svttalmt  hv  the  Court.) 

Appkai.  and  Kbbob  (S  977*)— Review— Gbaki 
OF  New  Tbial. 

Exception  was  taken  in  this  case  to  the 
first  grant  of  a  new  triaL  From  a  careful  re- 
view of  the  case  it  cannot  be  said  that  the  judge 


abused  his  discretion  and  that  the  verdict  was 
required.    Civil  Code  1910,  i  6204. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  8860-8865;  Dec.  Dig.  | 
077.»  ] 

Error  from  Superior  Court,  Muscogee 
County;  S.  P.  Gilbert,  Judge. 

Action  between  A.  C.  Massey  and  J.  B. 
(Cleveland.  Verdict  for  Massey.  From  an 
order  granting  a  new  trial,  he  brings  error. 
Affirmed. 

Love  k  Fort  and  Battle  ft  Hollls,  all  of 
Columbus,  for  plaintiff  in  error.  B.  C.  Cam- 
eron, of  Columbus,  for  defendant  In  error. 

HILL^  J.  Judgment  affirmed.  AH  tbe 
Justlcea  concur. 

oa  aa.770) 
WILSON  T.  GASTON  et  aL    (No.  872.) 
(Supreme  Court  of  Georgia.    June  10,  1914.) 

(8yUaiu$  by  the  Court) 

1.  CouNxm  (Si  152,  168,  195*)— Taxation— 

CoKTBACTS— VALIDITT. 

A  county  may,  without  being  said  to  create 
a  debt  within  the.  meaning  of  the  CJonstitution, 
contract  for  materials  for  the  necessary  im- 
provement of  a  public  road,  to  be  paid  for  out 
of  available  funds  in  the  hands  of  the  treasur- 
er, or  out  of  the  proceeds  of  taxes  that  have 
been  or  may  be  lawfully  levied  during  the  year 
in  which  the  contract  is  made. 

(a)  Where  a  contract  of  the  character  men- 
tionad  is  made,  and  the  goods  are  delivered, 
and  a  warrant  is  Issued  by  the  county  com- 
missioner for  the  price  thereof,  payable  at  a 
future  date,  and,  without  participation  or  con- 
sent upon  the  part  of  the  vendor,  the  county 
applies  the  funds  out  of  wUch  the  price  of 
the  goods  was  to  be  paid  to  other  claims 
against  the  county,  leaving  the  price  of  the 
goods  unpaid,  such  diversion  of  the  funds  would 
not  destroy  the  legality  of  the  contract,  but  it 
would  exist  as  a  legal  liability  against  the 
county. 

(b)  Where  the  county  allowed  the  payment 
of  the  demand  to  go  by  default,  and  there  was 
no  other  available  fund  in  the  treasury  with 
which  to  pay  the  same,  the  county  was  author- 
ized during  the  next  year  to  .levy  a  tax  for 
the  discharge  of  the  liability. 

(c)  The  question  was  not  raised,  under  the 
pleadings  and  evidence,  whether  there  were 
debts  of  the  county  to  such  an  amount  that 
only  a  part  of  the  liability  involved  in  the  case 
could  be  paid  in  one  year. 

[Ed.  Note.— For  other  cases,  see  Countiea, 
Cent  Dig.  Si  215-217,  250-254,  307;  Dec.  Dig. 
SS  152,  168,  195.*] 

2.  Counties  (|  162*)— Contbacts— Vauditt. 

Where  county  authorities  lawfully  engaged 
in  the  working  of  public  roads  find  it  neces- 
sary to  purchase  machinery,  such  as  traction 
en^es,  for  use  in  working  the  roads,  it  is 
competent  to  order  such  machinery  on  trial, 
agreeing  to  purchase  if  it  should  prove  satis- 
factory, and  to  return  it  if  unsatisfactory; 
and  where  such  a  contract  is  made,  and  the 
engine  after  trial  is  found  satisfactory  and  ac- 
cepted in  Janoanr  of  a  given  year,  to  be  paid 
for  by  a  levy  of  taxes  during  that  year,  the 
contract  is  not  rendered  invahd,  as  creating  a 
debt  within  the  contemplation  of  the  Consti- 
tution, merely  because  the  agreement  to  pur- 
chase the  engine  on  trial  was  made  in  Decem- 
ber of  tbe  preceding  year  and  the  trial  con- 
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tinned  up  to  the  tine  of  tiie  acceptance  aboTe 
mentioned. 

[Ed.    Note.— For  other  casee,  lee  Conptiet, 
C«nt.  Dig-  H  215-217;   Dec.  Dig.  i  152.*] 
3.  Rkfubal  of  Iktbkloodtoby  Ikjuwotions. 
T^ere  was  no  error  in  refnslng  an  Inter- 
locatoi7  injunction. 

Error  from  Superior  Court,  BvtU  Ootmty; 
R.  T.  Daniel,  Judge. 

Action  by  W.  W.  Wilson  against  Jf .  O.  Gas- 
ton.  Commissioner,  and  others.  Judgment 
for   defendants,  and  plaintiff  brings  error. 

G.  L.  Bedman,  of  Jacks<Hi,  and  O.  M.  Duke, 
of  Flovllla,  for  plalntUT  in  error.  W.  B. 
WatUns,  of  Ja<±son,  for  defendants  In  error. 

ATKINSON,  J,  [1)  The  exception  Is  to  a 
judgment  refusing  an  Intarlocutoiy  Injunc- 
tion against  the  commlscdoner  and  the  coun- 
ty treasurer  of  Butts  county,  to  prevent  pay- 
ment for  certain  materials  furnished  to  the 
county  under  contracts  which  the  commis- 
sioner had  made  in  behalf  of  the  county. 
The  complaint  was  that  the  contracts  were 
illegal,  being  mere  attempts  to  create  debts 
against  the  county  without  authority  of  law. 
One  Item  of  alleged  Illegal  Indebtedness  was 
a  stated  amount  to  be  paid  to  the  Oalllon 
Iron  Works  Company  for  certain  piping 
pnrcbased  by  the  county,  to  be  used  in  con- 
structing culverts  in  the  public  roads.  The 
piping  was  bought  and  delivered  in  the 
spring  of  1912,  to  be  used  that  year  in  con- 
structing culverts  in  the  public  roads,  and 
was  actually  used  by  the  county.  The  price 
was  payable  In  December  of  the  same  year. 
A  tax  was  duly  levied,  and  collected  in  1912 
to  pay  for  the  materials.  The  Judge  was 
authorized  to  find  this  to  be  the  truth  of  the 
ease.  From  these  facts  It  appears,  among 
otber  things,  that  provlBlon  was  made  for 
payment  for  the  piping  by  tho  levy  and  col- 
lection of  a  tax  during  the  year  In  which  the 
porchaae  was  made.  Under  such  drcum- 
stancea,  it  could  not  be  held  that  the  county, 
in  maldng  the  purchase,  had  created  a  debt 
within  the  meaning  of  the  Constitution,  and 
the  contract  should  not  be  held  to  be  Illegal 
<m  that  ground.  Oaines  v.  Dyer,  128  Oa. 
5S6  CD,  695,  68  S.  E.  175. 

At  the  time  the  piping  was  delivered,  a 
warrant  for  the  agreed  price  thereof  was 
Issued  by  the  commissioner  on  the  treasurer, 
payable  In  December  of  that  year.  When 
the  warrant  fell  due,  all  moneys  in  the  treas- 
ury inrovlded  for  its  payment  had  been  ap- 
plied to  other  purposes,  on  account  of  unusu- 
al expenses  which  the  treasurer  had  paid 
indiscriminately,  without  any  participation 
or  consent  upon  the  part  of  the  Oalllon  Iron 
Works  Company,  and  the  warrant  was  not 
paid.  It  was  not  contended  that  the  commis- 
sioner was  unauthorized  to  buy  piping  for 
constructing  cnlverts  in  the  public  roads, 
but  only  that  he  was  unauthorixed  to  create 
a  d^>t  therefor  within  the  meaning  of  the 


Constitution,  nie  validity  of  ttie  contract 
was  not  destroyed  by  reason  of  the  diversion 
of  the  funds  provided  for  its  payment,  under 
the  circumstances  above  enumerated;  but, 
notwithstanding  such  diversion,  the  obliga- 
tion of  the  county  to  pay  continued  to  exist 
McCord  V.  City  of  Jackson,  1S5  Oa.  176  (5> 
177,  09  8.  B.  28.  After  default  in  payment 
of  the  warrant,  the  county  was  in  the  condi- 
tion of  having  a  valid,  overdue  obligation, 
and  without  funds  to  meet  it  What  was 
the  duty  of  the  county  under  these  circum- 
stances? The  law  provides  that  a  tax  may 
be  levied  to  pay  the  Itgal  indebtedness  of  a 
county  due,  or  to  become  due  during  the 
year,  or  past  due.    Civil  Code,  |  618  (1). 

"When  debts  have  accumulated  against  the 
county,  so  that  one  hundred  per  cent  on  the 
state  tax,  or  the  annual  amount  specially  allow- 
ed bv  local  law,  cannot  pay  the  current  expena- 
ea  of  the  county  and  the  debt  in  one  year,  they 
shall  be  paid  off  as  rapidly  as  possibly  at  least 
twenty-five  per  cent  every  year."  Civil  Code, 
I  507. 

The  contention  of  the  plaintiff,  as  present- 
ed by  the  pleadings  and  evidence,  was  that 
the  debt  could  not  be  paid  at  all  out  of  the 
taxes  raised  In  1913.  It  was  neither  con- 
tended nor  made  to  appear  that  the  debts 
against  the  county  were  so  large  that  this 
liability  could  not  be  paid  In  1913.  Under 
the  foregoing  circumstances,  it  appears  that 
there  was  a  legal  liability  against  the  county, 
no  funds  with  which  to  meet  it,  but  power  in 
the  commissioner  to  provide  for  its  payment 
by  levy  of  a  tax  in  1913.  The  county  au- 
thorities should  levy  a  suflSdent  tax  and 
pay  the  debt  In  this  connection,  see  Shef- 
field V.  Chancy,  138  Oa.  677,  76  S.  B.  1112. 

It  appeared  Uiat  in  1913  the  commissioner 
issued  other  warrants  In  lieu  of  the  first, 
which  was  issued  in  1912.  Whether  this 
was  proper,  or  whether  any  of  the  warrants 
complied  with  the  provlslains  of  Civil  Code,  i 
410,  is  not  for  decision,  as  no  such  question 
was  presented  by  the  pleadings  and  evidence. 

[2]  2.  Other  items  were  for  the  purchase 
price  of  a  certain  traction  engine  and  road 
scrapes  for  use  on.  the  public  roads.  The 
Judge  was  authorized  to  find  that  the  scrapes 
were  bought  in  January.  1913,  to  be  paid  for 
by  levying  taxes  for  that  year.  The  engine 
appeared  to  have  been  ordered  in  December, 

1912,  under  a  parol  agreement  that  it  should 
be  received  on  trial,  and  If  it  proved  satisfac- 
tory the  county  would  retain  it  and  pay  the 
purchase  price,  and  if  not  satisfactory  would 
return  it  to  the  vendor.  The  engine  was 
delivered  on  trial  as  above  Indicated,  and  on 
the  6th  day  of  December  the  clerk  of  the 
commissioner,  who  was  unadvised  that  the 
engine  was  received  merely  on  trial,  prepttr- 
ed  a  county  warrant  for  the  price  thereof, 
which  was  Issued  by  the  commissioner 
throng  a  mistake;  but  upon  discovering 
the  error  he  corrected  It,  and  in  January, 

1913,  having  tried  the  engine  and  become 
satisfied  that  it  would  perform  the  servlcea 
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as  represented  by  the  seller,  he  issued  anoth- 
er warrant  for  the  price  of  the  same.  Under 
these  drcumstances,  the  Judge  was  author- 
ized to  treat  this  contract  as  one  made  In 
1913,  at  a  time  when  a  tar  could  lawfully 
be  levied  during  the  same  year  for  payment 
of  the  purchase  price,  and  that  the  trans- 
action did  not  involve  the  creation  of  a  debt 
by  the  county,  within  the  meaning  of  the 
Constitution. 

[3]  3.  From  what  has  been  said  in  the  pre- 
ceding divisions  of  the  opinion,  there  was 
no  error  in  refusing  the  Interlocutory  in- 
junction. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

BASNI6HT  et  aL  v.  SMALL.     (No.  16.) 

(Supreme  C!ourt  of  North  Carolina.    Sept  16, 
1914.) 

Appeal  from  Superior  Ck>urt,  Perquimans 
County ;    Ferguson,  Judge. 

Action  by  W.  B.  Basnight  and  another  against 
P.  H.  Small.  Judgrnent  for  plaintiffs,  and  de- 
fendant appeals.    Affirmed. 

Ward  &  Thompson,  of  Elizabeth  ■  City,  and 
Charles  Whedbee,  of  Hertford,  for  appellant 
E.  G.  Bond,  of  Edenton,  and  P.  W.  McMullan, 
of  Hertford,  for  appellees. 

PER  CURIAM.  The  evidence  upon  which  his 
honor  instructed  the  jury  to  answer  the  issues 
in  favor  of  the  plaintiff  is  fully  set  out  in  the 
former  appeal  in  this  action,  reported  in  103 
N.  C.  15,  79  S.  B.  269.  He  charged  the  jury, 
if  they  believed  the  evidence,  to  find  that  the 
logging  road  was  a  fixture,  which  in  accord- 
ance with  the  former  decision ;  it  appearing  that 
the  relation  of  vendor  and  vendee  existed  be- 
tween the  plaintiff  and  the  defendant 

No  error. 


GREGORY  T.  WALLACE.      (No.  44.) 

(Supreme  Court  of  North  Carolina.    Sept  16, 
1914.) 

Appeal  from  Superior  0}urt  Currituck  Coun- 
ty:   Ferguson,  Judge. 

Action  by  W.  E.  Gregory  against  J.  R.  Wal- 
lace. Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Civil  action,  tried  upon  these  issi^es:  "(1) 
Did  the  defendant  enter  and  trespass  on  the 
lands  of  the  plaintiff  as  alleged?  (2)  What 
damages,  if  any,  has  the  plaintiff  sustained 
thereby?"     The  plaintiff  appealed. 

Aydlett  &  Simpson,  of  Elizabeth  City,  for  ap- 
pellant Ward  &  Thompson,  of  Elizabeth  City, 
for  appellee. 

PER  CURIAM.  The  defendant  admitted  the 
ownership  of  the  land  to  be  in  plaintiff,  but  de- 
nied any  trespass;  so  that  the  only  issue  was 
the  location  of  plaintiff's- boundary  line,  and  to 
determine  the  location  of  plaintiff's  boundary 
line  it  became  necessary  on  the  trial  to  locate 
a  certain  gum  on  the  east  side  of  the'  landing 
field,  which  was  the  gum  described  in  the  afore- 
said deed,  from  which  the  line  is  to  run  south 
45  degrees  east  to  a  navigable  water  course. 

This  involves  exclusively  a  question  of  fact, 
and  was  submitted  to  the  jury  in  a  charge  free 
from  error.  We  have  examined  the  six  excep- 
tions to  evidence,  and  find  them  to  be  without 
merit 

Ko  error. 


MATTHEWS  v.  ATLANTIC  COAST  LINE 
BT.  CO.      (No.  8882.) 

(Supreme  Court  of  South  Carolina.    July  10, 
1914.) 

Appeal  from  C!ommon  Pleas  Circuit  Court  of 
Berkeley  County ;   C.  J.  Ramage,  Special  Judge. 

Action  by  W.  J.  Matthews  against  the  At- 
lantic Coast  Line  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Mordecai  St  Gadsden  ft  Rntledge  and  Octavus 
Cohen,  all  of  Charleston,  for  appellant.  B.  J. 
Dennis,  of  Monks  Comer,  for  respondent 

WATTS,  J.  This  was  an  action  brought  by 
the  plaintiff  against  the  defendant  for  $12U0  for 
the  killing  of  a  mule  on  October  23,  1912,  and 
resulted  in  a  verdict  In  favor  of  the  plaintiff 
for  full  amount  sued  for.  The  defendant  ap- 
peals, and  by  its  exceptions  makes  the  following 
points:  First,  the  killing  of  the  stock  was  due 
to  an  nnavoidable  accident;  second,  the  ver- 
dict was  against  the  manifest  weight  of  the 
evidence;  third,  the  only  evidence  in  the  case 
showing  how  stock  was  killed  showed  without 
conflict  that  there  was  no  negligence  on  the  part 
of  the  defendant ;  fourth,  there  was  no  evi- 
dence to  support  the  verdict 

All  the  points  made  in  this  case  were  fully 
considered  by  this  court  in  the  case  of  McLeod 
y.  Railroad  Co.,  93  S.  C.  71,  76  S.  E.  19,  705, 
and  decided  in  that  case.  The  effort  in  this 
appeal  is  to  practically  have  the  court  to  over- 
rule the  principles  therein  announced,  and  we 
see  no  reason  to  do  so.  The  exceptions  are 
overruled,  and  judgment  affirmed. 

GABY,  C.  J.,  and  HYDBICK,  FBASKK, 
and  GAGE,  JJ.,  concur. 


(141  Oa.  741) 

BBADLEY  ▼.  MTHONIA  ft  A.  BC  B.  CO. 

(No..  354.) 

(Supreme  Court  of  Georgia,     May  16,  1914.) 

(BvOabtu  Iv  Ms  Court.) 

1.  APPEAt  AND  Error  (|  6*)— Warr  o»  E«- 
BOR— Procedure— Judgment  on  Dkuurrkb. 
In  January,  1914,  John  Bradley  instituted 
a  suit  in  the  superior  court  of  De  Kalb  coun- 
ty, returnable  to  the  term  which  convened  on  the 
first  Monday  in  March,  against  the  Lithonia  & 
Arabia  Mountain  Railroad  Company,  a  corpora- 
tion, for  injunction,  to  prevent  the  defendant,  un- 
der the  exercise  of  eminent  domain,  from  con- 
demning described  land  for  the  purpose  of  con- 
structing and  operating  a  railroad.  One  ground 
relied  on  for  injunction  was  tbat  the  proposed 
use  of  the  land  was  not  for  a  public  purpose, 
but  solely  to  enable  the  defendant  to  build  a 
spur  track  from  its  main  line  of  railroad  oat 
to  certain  granite  fields,  for  the  convenience 
of  a  private  enterprise.  The  defendant  de- 
murred on  numerous  grounds,  and  also  filed  an 
answer  to  the  petition.  On  March  14th  the 
demurrer  came  on  for  hearing,  and  it  was  sus- 
tained in  part,  and  all  of  the  petition  dismiss- 
ed  except  so  much  of  it  as  sought  an  injunc- 
tion on  the  ground  above  indicated.  After  the 
ruling  on  demurrer,  the  judge  proceeded  to 
hear  evidence  relating  to  the  ground  of  injunc- 
tion so  retained  in  the  petition.  Upon  the  con- 
clusion of  the  evidence  an  interlocutory  in- 
junction was  denied  by  an  order  dated  March 
14,  1914.  On  April  2d  exceptions  pendente  lite 
to  the  judgment  sustaining  the  demurrer  were 
certified,  and  on  the  same  day  the  plaintiff  sued 
out  a  bill  of  exceptions,   assigning  error  upon 
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the  exceptlonB  pendente  lite  and  upon  the 
jadgment  refusing  the  injunction.     Beld: 

The  judgment  on  demurrer  was  separate  and 
distinct  from  that  refusing  the  injunction. 

(a)  The  former  is  reviewable  by  writ  of  er- 
ror sued  out  and  returned  in  accordance  with 
the  proTiaionB  of  Qt.  Code  1910,  {{  6152,  6170, 
but  not  by  a  fast  writ  of  error  sued  out  un- 
der section  6153.  Jordan  v.  Kelly,  63  Ga.  437; 
Foster  t.  Case,  126  Ga.  714,  M  S.  E.  021; 
Richmond  County  v.  Richmond  County  Reform- 
atory Institute,  139  Ga.  176,  76  S.  B.  1016. 

(b)  The  ruling  here  made  does  not  conflict 
with  the  decision  in  Pardom  Naval  Stores  Co. 
y.  Knight,  129  Ga.  690,  59  S.  E.  433.  In  that 
case  all  questions  were  heard  together,  and 
after  the  conclusion  of  the  evidence  the  case 
was  continued  until  a  later  date,  when  a  judg- 
ment was  rendered  overruling  the  demurrer 
and  granting  the  injunction,  and  the  bill  of  ex- 
ceptions was  sued  out  a  sufficient  length  of 
time  before  the  beginning  of  the  term  of  the 
Supreme  Ck)urt  to  which  it  was  made  return- 
able to  afford  jurisdiction  as  in  cases  of  ordi- 
nary writs  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  8-21;    Dec.  Dig.  f  5.*] 

2.  EmNENT  Domain  (SS  13,  20,  274*)  —  In- 
jTJKcnoN  —  Condemnation  Pboceedinos  — 
inteklocutobt  injunction  —  oonfucting 
Evidence. 

While  a  commercial  railroad  company,  duly 
chartered  by  the  Secretary  of  State  under  the 
general  law  for  the  incorporation  of  railroad 
companies,  may  ordinarily  condemn  private 
property  under  the  power  of  eminent  domain, 
to  enable  it  to  serve  the  public  as  a  common 
carrier,  it  cannot  exercise  the  power  of  emi- 
nent domain  to  acquire  private  property  to 
serve  a  mere  private  use.  Hopkins  v.  Florida 
Central,  etc.,  R.  Co.,  97  Ga.  107,  25  S.  B.  452. 
See,  also,  Jones  ▼.  North  Georgia  Electric  Co., 
125  Ga.  S18,  626,  54  S.  E.  85.  6  U  B.  A.  (N. 
8.)  122,  5  Ann.  Cas.  526.  Although  a  railroad 
company  so  chartered  majr  have  a  main  line  of 
railroad  engaged  in  serving  the  public  as  a 
common  carrier,  the  construction  of  a  spur 
track  from  its  main  line  for  the  purpose  of 
serving  an  individual  enterprise  ovif  is  not  a 
public  purpose,  and  will  not  suffice  as  a  basis 
for  taldng  private  property  under  condemna- 
tion proceedings.  Atlanta,  Stone  Mountain  & 
lithonia  R.  Co.  t.  Bradley,  81  S.  E.  1104. 

(a)  It  appears  from  the  pleadings  and  evi- 
dence that  the  defendant  was  duly  chartered, 
nnder  the  general  laws  of,  this  state,  to  con- 
stmct  and  operate  a  railroad  between  lithonia 
and  Arabia  Mountain,  a  distance  of  about  four 
miles.  The  evidence  was  contradictory  upon 
the  question  of  whether  the  entire  road  was 
being  constmcted  to  serve  the  public  general- 
ly or  merely  a  private  enterprise.  Another 
contention  of  the  plaintiff  was  that  the  land 
sought  to  be  condemned  was  mereljr  to  enable 
the  defendant  to  construct  a  spur  track  from 
its  main  line  out  to  the  granite  quarries  of 
certain  individuals.  On  this  subject  the  evi- 
dence was  uncertain  and  insufficient  to  re- 
quire  the  judge  to  sustain  such  contention. 

'  [Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  ii§  51-63,  59-67,  753,  765- 
768;   Dec.  Dig.  §f  13,  20,  274.*] 

3.  ESminent  Domain  (S  13*)  —  Injunction — 
Condemnation  Pbocgedinos  —  Interlocu- 
tobt  injcncnon  —  conitjctino  evidence. 

There  was  no  abuse  of  discretion  in  refus- 
ing an  interlocutory  injunction. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  {{  51-53;  Dec.  Dig.  {  13.*] 

Error  from  Superior  Gonrt,  De  Kalb  Coun- 
ty; C.  S.  Beld,  Judge. 


Action  by  John  Bradley  against  the  Li- 
thonia &  Arabia  Mountain  Bailroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    AfiSrmed. 

B.  B.  Blackburn,  of  Atlanta,  for  plaintiff 
in  error.  McDanlel  &  Black,  Jas.  L.  Key, 
and  E.  A.  Neely,  all  of  Atlanta,  for  defend- 
ant in  error. 

ATKINSON,  3.  J^idgment  affirmed.  AU 
the  Justices  concur. 


_  a<i  oa.  7«) 

WESTBBN  ft  A.  B.  CO.  v.  ATKINS. 

(No.  355.) 

(Supreme  Court  of  Georgia.     May  19,  1914.) 

(Syllabut  hy  the  Court.) 

1.  Belease  (S  52*)— Amendment  or  PEnnoN. 

Where  an  action  was  brought  to  recover 
damages  for  a  personal  injury,  and  the  defend- 
ant pleaded  a  written  release,  based  on  a  valua- 
ble consideration,  as  being  an  accord  and  satis- 
faction, the  plaintiff  could  amend  his  petition  by 
adding  allegations  to  the  effect  that  the  release 
was  procured  by  fraud,  and  should  be  set  aside 
and  not  prevent  a  recovery  on  the  original 
cause  of  action,  and  that  the  amount  received 
by  the  plaintiff  had  been  tendered  to  the  de- 
fendant before  the  suit  was  brought 

(a)  The  allegations  of  the  plaintiff's  amend- 
ments on  the  subject  of  fraud  were  not  open 
to  objection  on  the  ground  that  they  were  not 
sufficient  to  authorize  the  scvoidance  of  the  re- 
lease. 

[Ed.  Note.— For  other  cases,  see  Beleaae, 
Cent  Dig.  §  92 ;    Dec.  Dig.  §  52.*] 

2.  Rbuiabe  (I  24*)— Avoidance— Conditions 
Pbecedent— Tbndeb  or  Conbidebation. 

If  an  injured  person,  who  had  been  induced 
by  fraud  to  sign  a  release  of  all  claim  for 
damages  and  to  receive  a  sum  of  money  there- 
for, desires  to  avoid  the  release  and  sue  on  the 
original  cause  of  action,  he  must  tender  back 
the    consideration   received   by    him. 

[Ed.  Note. — For  other  cases,  see  Release, 
Cent  Dig.  fg  41-46;    Dec.  Dig.  |  24.*] 

8.  RxuEASE  (§  24*)  —  Avoidance  —  Condition 
Pbecedent  —  Tendeb  of  Conbidebation  — 
Sufficiency. 

Where  a  person  who  was  injured  by  a 
railroad  train  settled  his  claim  for  damages, 
signing  a  written  release  and  receiving  a  sam 
of  money,  if  he  afterward  sought  to  avoid  the 
release  on  the  ground  that  it  was  procured  by 
fraud,  it  was  not  a  sufficient  tender  of  the 
consideration  to  tender  it  to  a  local  agent  of 
the  railroad  company  having  charge  of  an  of- 
fice or  offices  in  the  county  where  the  injury 
occurred,  but  who  had  nothing  to  do  vritb  set- 
tiing  damage  claims  against  the  company  and 
no  authority  to  accept  the  tender. 

(a)  An  offer  by  counsel  for  the  plaintiff,  dur- 
ing the  trial  of  a  suit  brought  to  recover,  dam- 
ages for  the  injury,  to  pay  the  amount  receiv- 
ed by  the  plaintiff  for  the  release  to  the  local 
counsel  for  the  defendant  trying  the  case,  but 
having  nothing  to  do  with  the  settlement  of 
claims  for  damages  prior  to  suit,  and  no  au- 
thority to  accept  the  tender,  was  not  sufficient 
to  cure  the  failure  to  make  a  proper  tender. 

[Ed.  Note. — For  other  cases,  see  Release, 
Cent  Dig.  SI  41-46;   Dec  Dig.  g  24.*] 


•For  other  cases  see  same  topic  and  section  NTIUBBR  in  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Error  from  Soperlor  Court,  Cobb  County; 
H.  L.  Patterson,  Judge. 

Action  by  Gam  Atkins  against  tbe  Western 
&  Atlantic  Railroad  Company  for  personal 
Injuries.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Beversed,  and  cebear- 
ing  denied. 

Cam  Atkins  brought  suit  against  tbe  West- 
em  &  Atlantic  Railroad  Company  to  recover 
for  an  injury  to  himself  resulting  from  a  col- 
lision with  a  train.  The  defendant  pleaded 
accord  and  satisfaction,  setting  up  a  written 
release  from  tbe  plaintlis  for  all  the  damages 
arising  from  the  occurrence  in  question,  in 
consideration  of  $50.  The  plaintiff  amended 
his  petition  by  attacking  the  release  as  bar- 
ing been  procured  by  fraud,  and  alleging  that 
upon  tbe  discovery  of  the  frau4  he  had  imme- 
diately tendered  to  the  defendant,  before 
bringing  suit,  the  amount  paid  to  blm.  The 
defendant  objected  to  the  two  amendments 
on  that  subject  which  the  plaintiff  offered, 
on  tbe  ground  that  they  sought  to  set  up  a 
new  cause  of  action,  and  also  that  they  were 
insufficient  to  authorise  the  setting  aside  of 
the  contract  of  release.  The  objections 
were  overruled,  and  the  amendments  allow- 
ed. The  Jury  found  for  the  plaintiff.  The 
defendant  moved  for  a  new  trial,  wUch  was 
refused,  and  it  excepted. 

i  D.  W.  Blair,  of  Marietta,  for  plaintiff  in 
error.  Geo.  F.  Gober,  of  Atlanta,  and  C.  H. 
Grifflo,  of  Marietta,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  In  jurisdictions  where  the  dls- 
tinction  between  courts  of  law  and  courts  of 
equity  has  been  abolished  it  is  generally  held 
that  in  an  action  for  damages,  where  a  re- 
lease has  been  procured  by  fraud,  relief  may 
be  bad  in  the  same  proceeding  by  incorporat- 
ing in  the  petition  a  count  to  set  aside  the 
release.  6  Thompson  on  Corporations  (2d 
Ed.)  I  7880.  In  this  state  the  Code  declares 
that,  on  the  trial  of  any  civil  case,  the  supe- 
rior courts  shall  give  effect  to  all  the  rights 
of  the  parties,  legal  or  equitable,  or  both, 
and  apply  such  remedy  or  give  such  relief 
as  tbe  nature  of  the  case  may  allow  or  re- 
quire. Civil  Code  1910,  H  6406,  5407.  The 
plaintiff  having  sued  for  damages,  and  the 
defendant  having  pleaded  a  release,  based 
upon  a  consideration,  as  an  accord  and  satis- 
faction, it  was  competent  for  the  plaintiff  to 
amend  his  petition  by  alleging  that  the  re- 
lease was  procured  by  fraud.  Southern  Rail- 
way Co.  v.  Nichols,  136  Ga.  11,  68  S.  E.  789. 
The  amendpients  made  were  not  subject  to 
the  objection  that  they  were  not  sufficient  to 
authorize  the  avoidance  of  the  release. 

[2]  2.  There  is  some  conflict  among  the 
authorities  as  to  whether  an  injured  person 
who  receives  money  or  property  as  a  consid- 
eraUou  tor  a  release  of  liability,  is  bound  to 
toider  It  back,  if  he  seeks  to  obtain  relief 
against  the  release.  3  Elliott  on  Railroads 
42d  Ed.)  I  1377.    In  this  state  the  decisions 


take  position  with  that  daas  of  authorities 
which  holds  that,  in  order  to  obtain  a  rescis- 
sion of  the  contract  of  release  and  recover' 
upon  the  original  cause  of  action,  restora- 
tion or  tender  of  the  amount  paid  for  the 
release  Is  necessary.  Harley  v.  Riverside 
Mills,  129  Ga.  214, 216,  68  S.  B.  711,  and  dta- 
tions. 

[S]  8.  The  tender  must  generally  be  made 
to  the  releasee  who  made  the  payment,  or 
to  some  person  having  aiiUiorlty  to  receive 
the  tender  for  him.  38  C/c.  166,  157;  Qvll 
Code  1910,  i  4322.  In  this  case  the  settle- 
ment was  made  with  the  Injured  person  prior 
to  tbe  bringing  of  the  action,  by  an  employ^ 
of  the  railroad  company  who  testified  that  ha 
was  its  "law  agent"  The  plaintiff's  attor- 
ney testified  that,  on  the  day  after  the  mak- 
ing of  the  release,  when  he  learned  of  it,  he 
obtained  from  the  plaintiff  the  $60  wbldi 
bad  been  paid  to  him,  and  tendered  it  to  the 
agent  of  the  railroad  company  who  had 
charge  of  the  office  at  Marietta,  in  Cobb  coun- 
ty, and  also  of  tlie  small  office  In  the  same 
county  near  the  scene  of  the  injury. .  He 
testified  that  the  agent  had  charge  of  tbe  sell- 
ing of  tickets  from  Marietta,  and  of  ship- 
ments to  and  from  that  place,  having  general 
supervision  over  it  It  was  also  stated  in  tbe 
brief  of  evidence  that  during  the  trial  coun- 
sel for  the  plaintiff  tendered  to  counsel  tor 
the  defendant  the  same  amount  and  that 
the  latter  refused  to  receive  it  on  the  ground 
that  be  had  no  right  to  do  bo.  The  law  agent 
who  made  the  settlement  with  the  plaintiff 
testified  that  tbe  agent  at  Marietta  was  a 
local  agent  having  nothing  to  do  with  set- 
tling claims  against  the  comiiany,  and  that 
the  witness  could  not  say  whether  the  same 
agent  was  in  charge  of  the  other  small  sta- 
tion mentioned.  He  further  testified  that 
the  local  attorney  had  nothing  to  do  with 
settling  damage  claims  against  tbe  company, 
but  that  all  such  claims  were  passed  upon  by 
another  named  attorney.  This  was  substan- 
tially the  evidence  in  tbe  case  on  that  sub- 
ject From  this  It  wiU  appear  that  the  ten- 
der made  before  the  suit  was  filed  was  made 
to  an  agent  without  authority  to  receive  it 
It  was  not  made  to  the  company,  or  to  the 
agent  who  effected  a  settlement  and  paid  the 
money,  as  in  Southern  Railway  Co.  v.  Nichols, 
supra,  or  to  any  one  shown  to  have  had  au- 
thority. The  offer  to  refund,  made  pending 
the  trial,  was  not  equivalent  to  a  tender  be- 
fore making  an  effort  to  rescind  the  release ; 
and  it  appears  to  have  been  made  to  local 
counsel  who  had  no  authority  to  receive  It 

As  the  release,  as  long  as  it  stands,  oper- 
ates as  an  accord  and  satisfaction  and  fur- 
nishes a  complete  answer  to  the  plaintlfTs 
action,  and  as  no  tender  was  shown  which 
would  authorize  the  release  to  be  set  aside. 
If  otherwise  it  could  be  done,  it  toUows  that 
the  verdict  disregarding  the  release  and 
finding  a  specified  sum  for  the  plaintiff,  was 
contrary  to  law  and  the  evidence.    This  ml- 
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log  renders  It  unnecessary  to  discuss  tbe 
other  grounds  of  tbe  motiou  for  a  new  trial. 

Judgment  reversed.  All  the  Justices 
concur. 

On  Motion  for  Rehearing. 

Counsel  for  the  plaintiff  in  error  have  cit- 
ed the  case  of  Butler  v.  Blihmond  Sc  Dan- 
vlUe  B.  Co.,  88  Ga.  694,  IB  S.  B.  668,  as  con- 
trolling. In  that  case,  to  an  action  for  dam- 
ages for  a  personal  injury,  the  defradant 
pleaded  the  payment  of  $18  in  full  settle- 
ment of  all  damages.  The  plaintiff  contend- 
ed, and  so  testified,  that  he  was  an  illiterate 
person;  that  he  had  a  claim  against  tiie 
company  for  wages,  which  was  paid  to  him ; 
and  that  he  signed  the  paper  without  know- 
ing Its  contents,  and  thinking  that  he  was 
signing  an  ordinary  pay  rolL  It  has  held , 
that.  If  payment  was  made  to  him  of  a  claim 
or  debt  entirely  independent  of  any  claim  for 
damages,  but  he  was  frauduelnUy  induced 
to  sign  a  paper  purporting  to  be  a  settlement 
for  damages,  he  would  not  be  compelled  to 
tender  back  tbe  amount  received  In  order 
to  make  the  question  of  fraud  in  procuring 
Via  signature.  In  his  opinion  Mr.  Chief  Jus- 
tice Bleckley  said: 

"It  is  quite  true  that  if  tba  plaintiff  bad  made 
any  settlement  or  entered  into  any  accord  touch- 
ing the  injury  complained  of  in  his  declaration, 
and  now  sought  to  open  the  same  on  the  ground 
of  fraud,  he  wonld  have  to  tender  back  any  mon- 
key which  liad  l>e«ai  paid  to  Urn  in  oonsequenoe 
or  by  way  of  execution  of  the  settlement  or  ac- 
cord. Bast  Tennessee,  etc.  By.  Co.  v.  Hayes, 
83  Ga.  558,  10  S.  E.  350.  *  ••  On  his  theo- 
ry, the  money  he  received  was  no  frait  of  such 
a  contract,  and  could  not  have  been,  because 
none  such  was  ever  made.  The  money,  as  he 
«ontend8,  was  paid  him  as  wages  which  he 
claimed  then  and  still  claims  as  doe  him  under 
a  previous  and  wholly  different  contract" 

In  tbe  case  at  bar  the  alleged  tort  was  a 
single  one — the  careless  striking  by  a  train 
•f  the  defendant  of  a  wagon  which  tbe  plaln- 
tur  was  driving.  From  this  tort  several 
items  of  damages  were  alleged  to  have  re- 
snlted,  indudlng  a  personal  Injury  to  the 
plaintiff  and  damages  to  his  mule  and  wagon. 
Tbe  petition  was  originaUy-  brought  to  re- 
cover all  three  elements  of  damage.  The  de- 
fendant pleaded  a  written  release,  by  wlilcfa 
It  was  agreed  that,  in  consideration  of  $50 
paid  to  the  plaintiff,  the  receipt  of  which 
fraB  acknowledged: 

"I  hereby  accept  the  same  In  full  settlement 
of  all  damages  due,  by  reason  of  the  premises 
freferrlng  to  a  preceding  recital  in  reeard  to 
tbe  occurrence],  and  hereby  acquit  said  corpo- 
ration, its  successors  and  assigns,  of  any  and 
all  damages  arising  out  of  said  act,  injury  or  in- 
iaiiea,  tnnsaction  or  accident,  heretofore  suf- 
fered, or  hereafter  to  be  suffered  and  all  losses 
ot,  any  and  every  character  which  have  or  may 
reenlt  therefrom.  •  *  •  The  above-named 
950  is  also  in  fnB  settlement  of  damage  done  to 
ray  wagon  and  mules,  on  account  of  collision 
bet^veen  my  wagon  and  freight  train  on  W.  &  A. 
track  going  north,  known  as  extra  178." 

Tliereut)on  the  plaintiff  amended  by  al- 
leging that  the  release  was  procured  from 
bim  by  fraud ;  tliat  the  agent  of  the  defend- 


ant pretended  to  be  settling  with  him  only 
for  the  mule  and  wagon,  and  did  not  read 
the  paper  to  him,  be  being  illiterate.  He 
recognized  the  necessity  for  a  retender  of  the 
amount  received  by  blm,  and  alleged  that  be 
had  made  It  before  bringing  the  suit  By 
another  amendment  he  struck  from  the  peti- 
tion any  claim  for  damages  on  account  of  his 
mule  and  wagon,  leaving  the  suit  to  stand 
for  damages  for  the  injury  to  his  person. 

It  will  thus  be  seen  that  the  paper  signed 
pnrp<Hrted  to  be  a  full  settlement  of  all  dam- 
ages arising  from  the  collision  betwe«i  the 
train  and  the  wagon,  both  to  his  person  and 
to  his  wagon  and  mule.  He  knowingly  re- 
ceived compensation  for  some  of  the  dam- 
ages arising  from  sudi  a  collision.  He  never- 
theless contends  that,  if  hte  tender  was  not 
good,  he  can  still  recover  for  the  injury  done 
to  his  person.  The  difference  between  this 
contention  and  that  involved  in  the  Butler 
Case,  supra,  is  clear.  The  distinction  be- 
tween receiving  money  on  account  of  a  claim 
or  debt  entirely  distinct  and  receiving  money 
as  payment  for  some  of  the  damages  result- 
ing from  a  tort  is  clearly  drawn  in  W.  ft  A. 
B.  Co.  ▼.  Burke,  97  Oa.  660,  25  S.  EL  498,  and 
Petty  V.  Brunswick  ft  Western  By.  Co.,  100 
Oa.  666,  676,  35  S.  E.  82. 

Motion  denied. 

(in  Oa.  ni) 

MBBCHANTS*  &  MINEBS'  TBANSP.  CO.  ▼. 
DIXON.  (No.  869.) 

(Supreme  Court  of  Georgia.     May  22,  1914.) 
(Bvttahui  »y  fft«  Court.) 

1.  COIDOBCE  (g  21*)— BEOUI.ATI0W  OT  ImVB- 
CTATB  OOMlfEBCV-VAIXDRT. 

The  court  erred  in  tliat  portion  of  its  or- 
der which  in  substance  reflates  the  proportion 
of  space  in  ships  belonging  to  tbe  defendant 
company  devoted  to  offerings  of  lumber  for 
shipment  at  tbe  ports  of  Jacksonville  and  Sa- 
vannah. Such  an  qrder  was  in  effect  a  regu- 
lation of  interstate  commerce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent   Mg.  H  10-21,  28,  37-39;    Dec.  Dig.  | 

Z  Cabbiebs    (I    190*)— DiscBmsRAnoN— IR- 

juNcnoR. 

The  court  erred  further  in  granting  an  or- 
der enjoining  the  defendant  from  receiving  and 
carrying,  for  other  shippers  at  tbe  port  of 
Savannah,  lumber  wlkich  has  not  been  physical- 
ly tendered  to  it  at  its  place  or  depot  main- 
tained for  receiving  the  same,  in  preference  to 
lumber  of  the  plaintiff  actually  and  physically 
tendered  at  such  place,  because  this  Injunctive 
order  is  not  in  accord  with  the  decision  of  this 
court  npholdmg  the  regulation  or  practice  of 
booking  or  of  maldng  specific  engagements  of 
space  in  advance  of  shipments,  where  public 
notice  is  given  bv  the  carrier  that  it  will  book 
the  freight  of  all  patrons  and  impartiality  of 
service  is  observed. 

tKd.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  §i  901-906;   Dec.  Wg.  |  199.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  Q.  Charlton,  Judge. 

Injunction  by  James  M.  Dixon,  doing  busi- 
ness  as  James    M.    Dixon   &   Ck>.,   against 
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the  Merchants'  &  Miners'  Transportation 
Company.  Judgment  for  plaintiff  and  de- 
fendant brings  error.    Reversed. 

James  M.  Dixon,  doing  business  as  James 
M.  Dixon  &  Co.,  brought  a  petition  for  tem- 
porary and  permanent  injunction  against  the 
plaintiff  in  error.  It  alleged:  that  Dixon  is 
engaged  in  the  business  of  shipping  lumber 
from  Savannah,  Ga.,  to  Baltimore,  Md.,  and 
to  Philadelphia,  and  does  a  large  business 
with  purchasers  of  lumber  residing  in  said 
ports;  that  his  predecessors  in  business, 
and  himself,  as  their  successor,  had  done 
this  business  for  a  period  of  40  years ;  that 
the  defendant  company  for  many  years  has 
engaged  in  the  business  of  a  common  carrier 
from  Savannah  to  the  two  ports  mentioned, 
and  maintains  a  fleet  of  ships,  and  advertises* 
to  run  two  ships  a  week  from  Savannah  and 
Philadelphia,  and  three  ships  a  week  from 
Savannah  and  Baltimore,  and  the  plaintiff 
end  his  predecessors  have  been  large  ship- 
pers of  lumber  on  the  boats  of  the  defend- 
ant; that  until,  or  about,  July,  1910,  defend- 
ant maintained  its  schedule  between  said 
ports  with  reasonable  regularity,  and  built 
up  a  large  and  profitable  business,  and  by 
reason  of  its  running  a  regular  fleet  of  steam- 
ers absorbed  substantially  all  business  be- 
tween these  ports,  so  that  other  carriers  re- 
tired from  business,  and  persons  trading  be- 
tween the  ports  were  obUged  to  patronize  the 
defendant;  that  on  or  about  the  date  men- 
tioned defendant,  having  as  much  traffic  be- 
tween these  ports  as  it  was  able  and  ac- 
customed to  carry,  extended  its  line  from 
Savannah,  Ga.,  to  Jacksonville,  Fla.,  so  that 
its  boats  were  advertised,  and  customarily 
ran,  from  the  ports  of  Baltimore  and  Phila- 
delphia to  Savannah,  thence  to  Jacksonville, 
stopping  by  way  of  Savannah  on  return  trips 
to  Baltimore  and  Philadelphia;  and  that  by 
this  means  the  defendant  undertook  to  serve 
the  business  of  the  ports  of  Jacksonville  and 
Savannah  with  substantially  the  same  fleet 
of  steamers  which  it  had  formerly  used  to 
serve  the  port  of  Savannah.  The  eighth  para- 
graph of  the  petition  Is  as  follows: 

"By  reason  of  its  undertaking  to  serve  two 
ports,  the  said  defendant  is  obliged  to  neglect 
its  duty  as  a  carrier  of  goods  from  Savannah, 
Ga.,  to  the  ports  of  Baltimore  and  Philadelphia, 
so  that  shippers,  among  whom  is  the  plaintiff, 
have  suffered  greatly,  because  of  their  Inabil- 
ity to  have  their  goods  consisting  of  lumber, 
cotton,  merchandise,  and  other  matter  carried. 
Defendant  has  no  right,  as  against  the  plaintiff, 
to  extend  its  lines  without  providing  equipment 
therefor,  and  it  is  obliged  to  furnish  equipment 
for  carrying  on  defendant's  regularly  establish- 
ed business  at  the  port  of  Savannah  before  it 
can  take  up  other  business,  and  it  cannot  neg- 
lect to  carry  plaintiff's  goods  by  attempting  to 
take  on  other  business  at  other  ports  which  it  is 
unable  to  handle  with  the  fleet  of  steamers  it 
maintained  at  the  time  of  extending  its  lines 
and  which  it  maintains  at  the  present  time." 

The  petition  avers  further  that.  If  the  de- 
fendant had  continued  to  maintain  Its  orig- 
inal line  of  ships  and  served  only  the  business 
between  Savannah  and  Baltimore  and  Phlla- 


delphla,  It  would  be  able  to  carry  all  ot 
plalntllTs  lumber  without  delay,  and  witbont 
damage  or  loss  to  plaintiff  or  defendant,  but 
by  reason  of  Its  nslng  Its  fleet  to  serve  both 
ports  It  has  been  unable  to  carry,  and  refuses 
to  carry,  plaintiff's  lumber,  and  plaintiff  has 
suffered  great  loss  and  damage  by  reason  of 
the  delay.  In  addition  thereto,  defendant 
has  been  running  only  one  steamship  over  the 
Philadelphia  line  and  two  over  the  Baltimore 
line,  so  that  lumber  offered  for  shipment  from 
Savannah  to  these  northern  ports  has  ac- 
cumulated, and  defendant  has  not  carried 
plaintiff's  lumber  with  any  degree  of  dili- 
gence or  dispatch.  The  tenth  paragraph  sets 
out  that  plaintiff's  place  of  business  is  In 
Savannah,  Ga.,  and  when  he  orders  for  the 
same  he  directs  either  the  Seaboard  Air  lilne 
Railway  or  the  Atlantic  Coast  Line  BaUroad, 
whichever  line  his  lumber  Is  upon,  to  (Sarry 
said  lumber  to  the  docks  of  the  defendant 
The  above-named  rail  carriers  in  turn  deliver 
said  lumber  to  the  Central  ot  Georgia  Ball- 
way,  which  in  turn  carries  said  lumber  to  the 
docks  of  the  defendant  Said  dock  Is  defend- 
ant's depot,  at  which  point  it  receives  goods 
for  shipment  and  Issues  a  bill  of  lading  there- 
for. Plaintiff  is  always  ready,  able,  and  will- 
ing to  pay  defendant  all  freight  charges 
which  it  requires,  and  defendant  damages 
plaintiff  in  the  particulars  mentioned;  that 
is  to  say,  it  vTlll  not,  while  having  plenty  of 
room,  permit  plaintiff  to  unload  his  lumber  on 
its  wharves  and  place  provided  by  defend- 
ant for  unloading,  when  the  same  Is  delivered 
in  cars,  but  refuses  to  receive  it  and  compels 
the  Central  of  Georgia  Railway  Company  to 
store  the  cars  on  its  tracks,  where  demurrage 
accumulates  against  the  plaintiff  at  the  rate 
of  $1  per  car  per  day.  The  defendant  dis- 
criminates against  the  plaintiff  in  that: 

"It  will  not  receive  plaintifTs  lamber  when 
tendered  to  it  at  its  wharf;  and  at  the  same 
time  it  prefers  other  shippers  of  lumber  against 
plaintiff,  by  accepting  their  lumber  before  it  ac- 
cepts defendant's  lumber,  which  had  been  pre- 
viously tendered." 

Thereupon  large  damage  has  resulted  to 
plaintiff  and  his  business.  The  prayer  is  that 
defendant  be  temporarily  and  permanently 
enjoined: 

(a)  From  carrying  any  lumber  from  Jackson- 
ville until  it  carries  plaintiff's  lumber  tendered 
to  it  for  shipment,  and  which  it  might  have  car- 
ried with  the  fleet  of  steamers  it  maintained 
prior  to  the  time  it  extended  its  line  to  Jack- 
sonville ;  it  being  the  intent  of  this  prayer  that 
defendant  be  enjoined  from  carrying  lumber 
from  the  port  of  Jacksonville,  whereby  such 
carriage  would  exclude  the  carriage  of  lumber 
of  plaintiff  from  Savannah,  which  defendant 
could  carry  except  for  the  carriage  of  lumber 
from  Jacksonville,  (b)  From  receiving  lumber 
from  other  dealers  not  tendered  it  at  its  place  or 
depot  maintained  for  receiving  same,  nntil  it 
receives  and  carries  the  lumber  of  plaintiff  ten- 
dered at  such  place." 

The  defendant  filed  Its  demurrer  and  veri- 
fied answer  setting  up:  (1)  That  the  peti- 
tioner is  not  entitled  to  the  relief  prayed 
for,  or  any  portion  of  the  said  relief.  (2> 
That  the  superior  court  of  Chatham  Is  wlth- 
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oat  Jarlsdlctlon  or  power  to  grant  the  Injnno- 
tion  prayed  for.  (3)  That  under  the  facts 
the  petitioner  la  not  entitled  to  the  relief 
prayed  for. 

At  the  hearing  the  plaintiff  amended  his 
petition  by  this  averment: 

"Defendant  further  discriminates  against 
plaintiff  as  follows:  It  will  receive  at  Jackson- 
ville and  carry,  and  does  receive  at  Jacksonville 
and  carries,  lumber  in  preference  to  carrying 
lumber  tendered  to  it  by  plaintiff  for  shipment 
from  Savannah." 

He  prays  that  this  discrimination  be  en- 
Joined.  After  bearing  the  evidence  and 
argument.  Judge  Oharlton  decided  aa  fol- 
lows: 

"First.  The  gronnds  of  the  answer  to  the 
mle,  averring  as  a  matter  of  law  that  the  case 
is  without  the  jurisdiction  of  the  court,  and  that 
petitioner  is  not,  under  the  allegations  of  the 
petition,  entitled  to  the  relief  prayed  for,  or  any 
part  thereof,  are  overruled.  Second.  The  de- 
fendant, its  servants  and  agents,  are  enjoined 
and  restrained  from  discriminating  against 
plaintiff  and  from  favoring  shippers  at  Jack- 
sonville by  filling  its  ships  at  Jacksonville  with 
lumber  which  occupies  space  which  has  been 
assigned  to  plaintiff,  or  to  which  plaintiff  is  en- 
titled ;  due  regard  being  had  to  the  amount  of 
lumber  offered  by  plaintiff  and  the  amoant  of 
lumber  offered  by  Jacksonville  shippers.  It  is 
not  the  purpose  of  this  order  to  restrain  defend- 
ant from  taking  on  lumber  at  Jacksonville,  to 
fill  np  space  which  plaintiff  may  have  no  lumber 
to  occupy,  bnt  it  is  its  purpose  to  restrain  de- 
fendant from  filling  ita  ships  in  Jacksonville 
with  lumber  to  the  exclusion  of  lumber  tender- 
ed by  j;>laintiff  for  shipment  from  Savannah. 
Nor  ia  it  the  purpose  of  this  order  to  inhibit  the 
defendant  from  giving  to  shippers  at  Jackson- 
ville a  due  proportion  of  space,  taking  into 
consideration  the  lumber  shipments  at  any  given 
time  at  Jacksonville  and  Savannah  respectively. 
But  as  to  the  proportionate  space  which  ma^  be 
set  apart  under  any  allotment  thus  taking  into 
consideration  the  lumber  ready  for  shipment  at 
the  two  ports  respectively,  the  defendant  is  en- 
joined from  permitting  lumber  at  Jacksonville 
to  occupy  the  space  which,  but  for  such  occu- 
pancy, would  be  available  to  shipments  tendered 
By  the  plaintiff,  although  prior  tenders  at  Jack- 
sonville may  be  snffldent  to  take  the  entire 
space  for  the  sailing.  Third.  Defendant,  its 
servants  and  agents,  are  further  enjoined  and 
restrained  from  receiving  and  carrying,  for  oth- 
er shippers  at  Savannah,  lamber  which  has  not 
been  pnysically  tendered  to  it  at  its  place  or 
depot  maintained  for  receiving  the  same,  in 
preference  to  lumber  of  plaintiff  actually  and 
physically  tendered  at  such  place.  Fourth. 
The  prayer  of  plaintiff  that  defendant  be  en- 
joined from  carrying  any  lumber  from  Jack- 
sonville under  any  conditions  until  it  carries 
plaintiff's  lumber  tendered  to  it  for  shipment, 
and  which  defendant  might  have  carried  with 
the  fleet  of  steamers  it  maintained  prior  to  the 
time  it  extended  its  line  from  Jacksonville,  is 
denied." 

To  the  foregoing  decision  and  to  the  grant- 
ing of  the  interlocntory  Injunctton  the  de- 
fendant excepted. 

Adaois  &  Adams,  of  Savannah,  for  plain- 
tiff in  error.  Osborne  &  Lawrence,  of  Sa- 
v'aniiab,  for  defendant  In  error. 

BECK,  J.  (after  stating  the  tacts  as 
a.tioTe).  [1]  1.  We  are  of  the  opinion  that  the 
court  sbonld  not  have  granted  the  injunc- 
tive relief  given  In  the  second  paragraph  or 
division  of  bis  order.     There  is  a  distinct 


recognition  in  the  opinion  and  adjudication 
of  the  court  that  the  transportation  com- 
pany had  the  right  to  extend  its  lines  to 
Jacksonville  and  make  that  port  its  southern 
terminus.  And  that  being  true,  it  had  the 
right  to  carry  from  the  port  of  Jackson- 
ville, on  its  ships  making  the  northern  voy- 
age, aU  articles  of  commerce  and  freight 
wlilch  It  Is  prepared  to  handle  and  carry, 
and  as  a  carrier  of  wttlcb  It  held  itself  out 
to  the  world.  As  a  carrier  by  water  it  was 
not  compelled  to  carry  all  kinds  of  freight; 
but,  holding  itself  out  as  a  carrier  of  lumber 
and  offering  to  the  public  to  receive  and 
transport  that  species  of  fright.  It  was 
boond  to  receive  it  at  any  port  from  which  It 
proposed  to  carry  it,  and  It  vras  nnder  aa 
strong  a  legal  obligation  to  take  freight  of 
this  ctiaracter  at  Jacksonville  as  it  was  at 
Savannah.  It  was  not  bound  to  furnish  ad- 
equate facilities  for  the  shipment  of  all  the 
lumber  or  all  the  freight  or  every  other 
particular  species  that  was  offered.  We  are 
of  the  opinion,  as  was  the  Judge  below,  that 
the  transportation  company  was  nnder  no 
legal  necessity  or  obligation  to  take  lumber 
from  the  port  of  Savannah  at  all,  had  It, 
after  a  proper,  notice  to  the  public,  as  it  had 
once  been  a  carrier  of  lumber,  withdrawn 
itself  as  a  carrier  of  Oiat  particular  com- 
modity; and  it  might,  it  seems,  have  con- 
flned  its  offerings  to  take  lumber  as  freight 
to  the  port  of  Jacksonville.  Inasmuch  as 
thia  carrier  by  water  is  not  bound  to  fur- 
nish adequate  facilities  for  shipping  all- the 
freight  tendered.  It  is  a  received  doctrine 
that  it  might  withdraw  one  or  more  of  its 
ships  and  reduce  its  carrying  capacity,  al- 
though at  the  time  of  making  the  reduction 
it  did  not  have  sufficient  carrying  capacity 
to  take  all  the  freight  offered.  Ocean  Steam- 
ship Co.  ▼.  Savannah  Locomotive  Works  & 
Supply  Co.,  131  Ga.  831,  836,  63  S.  B.  5n, 
20  L.  R.  A.  (N.  S.)  867,  127  Am.  St  Rep. 
265,  16  Ann.  Oas.  1044..  And  it  would  seem 
that.  If  the  company  could  reduce  its  carry- 
ing capacity  and  could  altogether  refuse  to 
take  lumber  as  freight  at  Savannah,  It  might 
reduce  its  space  devoted  to  that  spedee  of 
freight,  according  to  the  exigencies  of  com- 
merce between  the  ports  which  It  was  serv- 
ing. But  whether  it  could  do  this  or  not, 
we  do  not  think  that  the  Georgia  court,  with- 
in whose  Jurisdiction  the  port  of  Savannah 
happens  to.be,  could  undertake  to  regulate 
the  commerce  between  the  ports  of  Jack- 
sonville and  Savannah,  two  shipping  ports, 
and  some  other  port  in  some  other  state  to 
which  the  artides  of  commerce  sent  from 
Jacksonville  and  Savannah  are  to  be  de- 
livered. We  observe  that  it  is  cogently 
argued  in  the  brief  of  counsel  for  defendant 
In  error  that  the  order  nnder  discussion  does 
not  attempt  to  regulate  commerce  by  di- 
recting the  apportionment  of  space,  admitting 
that  "if  this  was  true  the  order  would  pro 
tanto  be  error."    It  la  insisted  that  the  court 
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did  not  regulate  nor  attempt  to  regulate,  but 
merely  enjoined  the  defendant  from  discrim- 
inating as  to  regulations  which  It  had  al- 
ready made.  We  fall  to  find  the  basis  for 
the  distinction  which  Is  sought  here  to  be 
made.  While  such  a  distinction  might  possi- 
bly be  drawn  from  the  words  of  the  court's 
order,  the  order  la  In  substance  and  effect  a 
regulation  of  commerce  between  ports  being 
in  different  states.  It  cannot  be  said  in  de- 
fense of  the  order  that  It  only  Incidentally 
affects  commerce  between  such  ports.  One 
of  the  plain  purposes  of  that  paragraph'  of 
the  order  under  consideration  is  to  require  of 
the  defendant  company  "a  due  proportion  of 
space"  to  the  shippers  of  lumber  at  Savan- 
nah, "taking  into  consideration  the  lumber 
shipments  at  any  given  time  at  Jacksonville 
and  at  Savannah,  respectively" ;  and,  "as  to 
the  proportionate  space  which  may  be  set 
apart  under  any  allotment  thus  taking  into 
consideration  the  lumber  ready  for  shipment 
at  the  two  ports  req)ectively,  the  defendant 
Is  enjoined  from  permitting  lumber  at  Jack- 
sonville to  occupy  si»ace  which,  but  for  such 
occupancy  would  be  available  to  shipments 
tendered  by  the  plaintiff,  although  prior  ten- 
ders at  Jacksonville  may  be  sufficient  to  take 
the  entire  space  for  the  sailing."  This  in- 
junctive order  evidently  requires  at  the  hands 
of  the  defendant  company  the  allotment  of  a 
reasonable  portion  of  the  space  set  apart  for 
lumber  for  the  diippers  at  Savannah.  If 
the  court  had  said  in  its  order  that  one-baif 
or  -two-thirds  of  the  space  In  each  sailing 
available  for  lumber  should  be  reserved  for 
the  Savannah  shippers  of  lumber,  it  would 
seem  that  this  would  clearly  be  an  attempted 
regulation  of  commerce  in  the  particular  com- 
modity under  consideration;  and  the  fact  that 
the  order  requires  an  allotment  of  tpa.ce  not 
measured  by  an  arbitrary  standard  fixed  by 
the  court,  but  one  which  Is  to  be  deterndned 
by  the  amount  of  lumber  ready  to  be  shipped 
or  offered  for  shipment  at  any  given  time, 
does  not  render  the  order  any  the  less  a  very 
substantial  regulation.  And  if  It  Is  competent 
for  the  Georgia  court  sitting  at  Savannah  to 
make  such  a  regulation  as  this,  calling  it  an 
injunctive  order.  It  would  be  competent  for 
a  Florida  court  sitting  at  Jacksonville  to 
pass  a  similar  order;  and  then,  in  case  of 
complaints  by  Savannah  shippers  and  Jack- 
sonville shippers  of  lumber,  with  reference  to 
ihe  same  sailings,  that  they  had  not  been 
respectively  allotted  a  reasonable  or  a  proper 
prot>ortion  of  the  spacer  we  would  have  the 
peculiar  case  of  a  single  issue  pending  before 
tribunals  of  different  Jurisdictions  where  the 
findings  might  be  opposite  and  conflicting, 
and  this  carrier  might  be  punished  for  a 
<ontempt  of  court  In  Georgia  because  it  had 
allotted  too  much  space  to  the  Jacksonville 
shippers,  and  in  Florida  because  it  had  allot- 
ted too  little,  even  though  It  had  acted  in 
good  faith  in  applying  the  rule  of  reason  In 
the  matter  of  allotment 


.  [2]  2.  That  portion  of  tb»  oonrt^s  order 
embraced  in  paragraph  8  thereof  Is  not  Id 
accordance  with  the  decision  of  this  court 
in  the  case  of  Ocean  Steamship  Co.  ▼.  Sa- 
vannah Locomotive  Works  &  Supply  Co.,  su- 
pra, wherein  It  Is  held  that: 

The  practice  of  making  "specific  engagements 
in  advance  of  the  shipment,  if  the  prlnlege  is 
indifferently  extended  to  all,  is  but  another  form 
of  acceptance  of  goods  tendered  in  the  order  of 
their  application.  The  same  impartiality  of 
service  is  rendered  when  public  notice  is  given 
by  the  carrier  that  he  wiU  book  the  freight  of 
all  patrons,  and  reserve  space  for  the  goods  en- 
gaged to  be  transported,  as  if  he  bad  received 
the  goods  of  the  shipper  in  the  order  of  their 
tender." 

While  the  presiding  Judge  In  bis  opinion 
discussed  to  some  extent  the  evidence  on  this 
subject,  there  was  no  spedflc  act  of  discretion 
declared  or  enjoined ;  but  the  order  as  passed 
practically  prevented  the  practice  of  booking, 
though  It  might  be  entered  into  In  good  faith 
and  without  discrimination. 

What  we  have  said  at>ove  disposes  of  the 
case  on  its  merits,  and  requires  a  reversal 
of  the  Judgment  (^vlng  the  Injunctive  relief 
granted  by  the  court's  order,  and  renders  it 
unnecessary  to  discuss  tn  detail  and  spedfl- 
cally  other  quesdons  raised  tn  the  record. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

au  Qb.  8S3) 

FARKAS  T.  CITY  OF  AIaBANT  et  al. 
(No.  403.) 

(Supreme  Conrt  of  Georgia.     Jnne  13,  1914.) 

(Byttahiu  hf  the  Oottrt.) 

1.  Watbbs  Attn   Watbb  Coubsks   (f  203*>— 

MuNIOIPAIi  WaIXBWOBKB  —  RseUIiAXIONS— 

Mkikbb. 

Under  the  power  contained  in  t]>«  diarter 
of  the  city  of  Albany  (Acts  1012,  pp.  51S,  542. 
669),  the  board  of  water,  ^aa,  and  alectrie  light 
commissioners  bad  authority  to  install  on  the 
sidewalk  in  front  of  the  premises  of  a  prop- 
erty owner,  a  water  meter,  through  which  ne 
could  take  water,  to  require  him  to  pay  the  cost 
thereof,  and  to  have  the  water  cut  off  upon  liis 
refusal  to  pay. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  IMg.  H  2S0-299;  Dec 
Dig.  |203.»] 

2.  Watkbs  aitd  Watcb  Ooubsks  (|  203*)— 

MURICIFAL  WATKBWOBKS  —  BEOUI.ATI0RS — 

Metxbs. 

The  regulation  was  not  unconstitutional  on 
the  ground  that  the  waterworks  were  con- 
structed with  the  proceeds  of  bonds  authorized 
by  an  election  for  the  purpose  of  constructing 
such  a  system  owned  entirely  by  the  city,  and 
that  to  require  the  consumer  to  pay  for  the 
meter  would  cause  the  waterworks  to  be  owned 
partly  by  the  dty  and  partly  \>j  the  consumer. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and 
Water  Courses,  Osnt  Dig.  H  289-280;  Dec. 
Dig.  I  203.»] 

3.  OoNBTiTDnoirAi.  Law  (|  121*)  —  Ikpaib- 

UENT    or    OORTBAOTS  —  MUNICIFAI.    WATEB^ 
WORKS. 

This  regulation  did  not  impair  the  obliga- 
tion of  any  contract  between  the  dty  and  die 
property  owners,  arising  from  the  wi^  in  which 
the  waterworks  were  constructed  and  paid  tot, 
and   from   the   long-continued   practice  in  fur- 
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nishing  water  witbont  reanlring  a  meter  at  the 
expense  of  the  property  noMer. 

fEd.  Note.— For  other  caaea.  aee  Oonatitntlon- 
al  Law.  Cent  Dig.  U  285,  804r«ll,  842-348; 
Dec  Dig.  {  121.*] 
4.  Watsbb  and   Watkb  Coubskb   (I  203»)— 

Municipal  Watkbwobks  r-  Mktkbs  —  Bka- 

SONABLENESS    OP  REOTTLAtlOW. 

It  cannot  be  declared  that  the  regnlation 
waa  nnieaaonatde. 

[Bd.  Note.— For  other  caaea,  aee  Watera  and 
Water  Coursea,  Cent  Dig.  {{  28&-299;  Dec. 
Dig.  {  203.»J 
6.  SlUNiciPAi.  Reoitijitioms  —  Insiaixicbnt 

OF  Water  Meteb. 

The  other  grounda  of  attack  <m  the  regn- 
lation orr  the  requirement  that  a  meter  shall  be 
installed  at  the  expense  of  the  owner  of  the 
premises  to  be  served  were  withont  merit 

Error  from  Superior  Court,  Dougherty 
County:   E.  B.  Cox,  Judge. 

Injunction  by  Sam  Farkas  against  the  City 
of  Albany  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

The  board  of  water,  gas,  and  electric  light 
oommissloners  of  the  dty  of  Albany,  claim- 
ing authority  under  the  charter,  adopted  a 
rule  providing  that  no  water  should  be  fur- 
nished on  any  premises  except  through  a 
meter  famished  and  installed  at  cost  by 
the  dty  on  the  sidewalk  in  front  of  the  prem- 
ises, and  providing  that  water  should  be  cut 
off  from  the  premises  for  a  violation  of  the 
rule.  Meters  were  installed  and  connected 
with  the  premises  of  Sam  Farkas,  who  own- 
ed a  number  of  Iota  in  the  dty  of  Albany. 
He  refused  to  pay  for  the  meters,  and  filed 
an  equitable  petition,  seeking  to  enjoin  the 
dty  and  the  board  of  commissioners  from 
cutting  off  the  water.  The  Injunction  was 
refused,  and  he  excepted.  The  remaining 
facts,  so  far  as  necessary,  will  be  found  In 
the  opinion. 

Pope  &  Bennet,  of  Albany,  for  plaintiff  In 
error.  Jaa.  Tift  Mann,  of  Albany,  for  de- 
fendants In  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  L  Where  a  munidpal  corpora- 
tion owns  and  maintains  waterworks,  it  may, 
under  proper  legislative  authority  in  its  char- 
ter, require  that  consumers  shall,  at  their 
own  exi)en8e,  provide  meters;  or,  If  the 
charter  so  authorizes,  it  may  Install  the  me- 
ters at  the  expense  of  the  consumers.  This 
Is  supported  by  what  we  consider  the  better 
reasoned  cases.  State  y.  Gosnell,  .116  Wis. 
eoe,  63  N.  W.  642,  61  L.  R.  A.  33;  Cooper 
▼.  Goodland,  80  Kan.  121,  102  Pac.  244,  23  L. 
B.  A.  (N.  S.)  410;  Mallon  v.  Board  of  Wa- 
ter Commissioners,  144  Mo.  App.  104,  128  S. 
W.  764 ;  Anderson  v.  Village  of  Berwyn,  135 
IlL  App.  8;  Sackett  v.  aty  of  Morris,  149 
lU.  App.  152;  PoweU  v.  City  of  Duluth,  01 
Minn.  63,  97  N.  W.  460;  Dill.  Mun.  Corp. 
(5tb  Ed.)  f  1320;  8  Abb.  Mun.  Corp.  f  893. 
In  Mallon  v.  Board  of  Water  Commissioners, 
supra,  BlUson,  J.,  thus  aptly  stated  a  rea- 
son fOr  granting  power  to  a  dty  to  select 


water  meters  and  install  them  in  residences, 
at  the  expense  of  the  consumer: 

"It  is  a  matter  of  common  knowledge  that 
where  water  is  supplied  without  limit,  at  a 
stated  price,  many  consumers  waste  it  The 
knowledge  that  the  quantity  used  will  not  affect 
the  price  begets  indifference  and  encourages  neg- 
ligence. Nothing  affords  a  better  check  on  this 
fault  of  a  large  part  of  the  human  family  than 
self-interest.  So,  therefore,  the  installation  of 
devices  through  which  it  may  be  known  what 
quantity  of  water  a  person  uses,  and  whereby  he 
may  be  required  to  pay  in  proportion  to  the 
quantity,  are  considered  to  be  reasonable  regu- 
lations. The  good  effect  of  such  regulation  is 
double;  it  leads  to  the  payment  by  each  per- 
son for  the  quantity  he  consumes,  and  it  pro- 
tects the  general  supply." 

While  there  may  be  some  conflict  In  au- 
thority on  the  subject  of  the  power  of  mu- 
nicipal corjwrations,  or  public  service  cor- 
porations, to  require  the  installation  of  wa- 
ter meters  at  the  expense  of  the  consumers. 
It  will  be  found  to  a  large  extent  that  this 
apparent  conflict  la  based  upon  the  construc- 
tion of  spedal  statutes  involved  in  different 
cases,  under  which  the  power  was  claimed. 
Thus,  in  Albert  v.  Davis,  40  Neb.  679,  68  N. 
W.  945,  it  was  held  that,  under  the  statutes 
of  that  state,  a  dty  of  the  second  class  own- 
ing and  maintaining  waterworks  did  not 
have  the  power  to  require  an  inhabitant,  as 
a  condition  precedent  to  the  use  of  water,  to 
purchase  and  place  in  position,  at  his  own 
expense,  a  water  meter.  The  affirmative 
grant  of  power  in  the  act  then  under  con- 
sideration to  fix  and  collect  charges  for  the 
use  of  water  meters  was  deemed  to  exclude 
by  Implication  the  power  to  compel  consum- 
ers to  furnish  their  own  meters.  Irvine,  C, 
said: 

"^e  authority  of  a  municipal  corporation  in 
the  premises  is,  however,  so  purely  a  question 
of  statutory  construction  that  the  adjudica- 
tions of  foreign  courts  are  practically  of  no  as- 
sistance." 

As  to  munidpal  corporations  owning  and 
maintaining  waterworks.  It  has  generally 
been  assumed  that  the  Legislature  could  con- 
fer the  authority  to  require  the  consumer  to 
bear  the  expense  of  providing  a  meter;  but 
the  question  has  been:  What  had  the  Legis- 
lature actually  done  In  a  given  case?  The 
language  used  in  the  discussions  must  be  con- 
sidered with  reference  to  the  tiolnt  Involved. 
Thus,  rulings  that  waterworks  companies, 
whldi  have  been  granted  a  franchise  to  fur- 
nish dtizens  with  water  measured  by  the 
gallon,  must  generally  provide  the  means  of 
making  the  measurement,  and  similar  cases, 
do  not  deny  to  a  munidpal  corporation  own- 
ing waterworks  the  right  to  require  consum- 
ers to  furnish  meters  at  thdr  own  expense,  if 
its  charter  so  authorizes.  We  think  It  un- 
necessary to  discuss  the  various  cases  of 
waterworks  companies,  and  the  legislative 
acts  or  contracts  under  which  It  was  held 
that  the  duty  of  furnishing  meters  rested 
upon  them. 

The  analogy  sought  to  be  drawn  between  a 
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merchant  who  sells  tea  or  coffee  by  the  pound 
to  purchasers,  and  who  furnishes  the  scales 
with  which  to  weigh  the  article  sold,  and  a 
municipal  corporation  owning  and  maintain- 
ing waterworks.  Is  at  best  Imperfect  The 
merchant  keeps  his  tea  or  coffee  In  his  store 
or  warehouse.  One  desiring  to  buy  goes  to 
him  to  obtain  a  specified  number  of  pounds 
of  the  commodity.  He  cannot  obtain  posses- 
sion of  any  of  it  until  the  merchant  has  sei>- 
arated  from  the  bulk  that  part  which  will 
go  to  the  purchaser,  and  delivers  the  portion 
thus  segregated.  The  means  of  separating 
the  required  amount  from  the  general  mass, 
and  of  ascertaining  the  quantity  thus  sep- 
arated, are  the  scales  or  measuring  Imple- 
ments. Naturally  the  seller  furnishes  the 
means  of  ascertaining  the  quantity  which  he 
wishes  to  be  taken  from  his  general  stock 
and  deUvered  to  another.  Unless  required  to 
do  so  by  statute  or  valid  ordinance,  prob- 
ably a  seller  of  tea  or  coffee  might  require 
every  purchaser  to  bring  his  own  scales.  No 
such  demand  would  be  likely  to  be  made, 
because  the  customer  only  occasionally  buys, 
while  the  seller  contlnnaUy  sells.  Thus  the 
burden  of  furnishing  the  means  of  ascer- 
taining the  amount  In  selling  would  nat- 
urally fall  upon  the  seller.  If  the  merchant 
did  not  himself  separate  a  certain  quantity 
of  his  goods  from  the  mass  and  deliver  it  to 
a  buyer,  but  kept  a  large  reservoir  or  bin, 
and  allowed  consumers  to  take  coffee,  tea, 
or  grain  therefrom  at  their  pleasure,  it 
would  not  seem  so  unreasonable  If  he  should 
require  each  person  drawing  on  the  general 
supply  to  provide  some  means  of  determin- 
ing how  much  he  took.  But  a  municipal  cor- 
poration owning  waterworks  provides,  by 
means  of  a  common  fund,  a  quantity  of  wa- 
ter in  Its  mains  under  proper  pressure.  The 
consumer  is  permitted  to  connect  his  premis- 
es by  pipes  with  the  general  water  supply. 
The  dty  is  not  present  at  all  times,  by  it- 
self or  agents,  to  draw  off  and  deliver  to 
him  a  hundred  or  a  thousand  gallons  of  wa- 
ter. But  he  can  simply  open  a  faucet  or 
tap  and  allow  the  water  to  run  at  will. 
The  dty  has  no  means  of  knowing  when  he 
draws  from  the  general  supply,  or  how  much, 
except  by  the  requirement  of  a  meter.  The 
consumer  takes  the  water  whenever  he  likes, 
and  in  whatever  quantity  he  likes.  It  is 
therefore  not  a  great  injustice  if  the  city 
requires  him  to  provide  the  means  for  meas- 
uring the  amount  taken  by  him,  in  such  a 
manner  as  to  reasonably  protect  itself  and 
the  general  public  against  waste  of  the  com- 
mon water  supply,  and  against  false  meas- 
urements and  false  reports  on  the  part  of 
the  consumer.  This  is  accomplished  by  means 
of  a  meter.  It  may  be  that  the  dominant 
purpose  of  its  installation  is  to  protect  the 
dty.  But  it  may  also  have  a  benefldal  use 
to  the  consumer,  in  that  he  is  only  charged 
for  the  water  which  he  consumes.  We  do 
not  think,  therefore,  that  the  cases  of  gas 
companies  and   water  companies  operating 


under  certain  franchises  or  contracts,  whidi 
are  cited  by  counsel  for  the  plaintiff  in  er- 
ror, are  controlling.  But  the  real  question 
is  whether  the  dt7  of  Albany  has  charter 
power  to  have  meters  Installed  at  the  ex- 
pense of  the  consumers. 

The  leading  case  dted  by  counsel  for  the 
plaintiff  In  error,  which  deals  with  a  munld- 
pal  corporation,  is  Red  Star  Steamship  Com- 
pany V.  Mayor  and  Aldermen  of  Jersey  City, 
45  N.  J.  Law,  246.  In  that  case  a  meter  of 
an  expensive  diaracter  (costing  $220)  was 
Installed  on  certain  premises,  which  were 
subsequently  leased  to  a  company.  The 
board  of  public  works  of  the  dt?  sought  to 
compel  the  lessee  to  pay  for  the  meter,  un- 
der penalty  of  having  the  water  shut  off.  It 
was  held  that,  under  the  acts  of  the  New 
Jersey  Legislature  on  the  subject,  the  gen- 
eral purpose  was  to  require  all  the  expenses 
of  laying  the  water  pipes,  distributing  wa- 
ter, and  adjusting  the  price  or  rent  to  be 
borne  by  the  city,  and  that  a  rental  fixed  for 
the  use  or  advantage  of  the  water  was  all 
that  was  required  of  a  dtlzen  who  had  the 
benefit  We  are  not  prepared  to  Indorse  all 
that  was  said  in  the  discussion  of  the  case; 
but  the  facts  and  the  legislative  act  under 
consideration  were  quite  different  from  those 
now  before  us. 

Only  one  case  has  been  brought  to  onr  at- 
tention In  which  a  constitutional  objection 
was  raised  to  a  provision  of  this  character 
in  a  charter.  In  Swanberg  v.  City  of  New 
York,  123  App.  Dlv.  774,  108  N.  Y.  Supp.  364. 
the  provision  of  the  charter  of  New  York 
which  authorized  the  commissioners  of  the 
water  supply,  In  their  discretion  to  place 
meters  on  the  premises  of  the  consumers  at 
their  expense,  was  attacked  as  unconstitu- 
tional, as  being  a  taking  of  private  property 
without  due  process  of  law.  Woodward,  J., 
thus  dealt  with  that  objection: 

"While  it  is  true  that  the  city  of  New  York 
in  delivering  water  to  private  individuals  acts 
in  a  sense  as  a  private  corporation,  yet  the  du- 
ty and  obligation  of  the  mnnicipabty  to  afford 
fire  protection  and  to  safeguard  the  public 
health  throueh  a  pure  and  wholesome  supply 
of  water  makes  the  maintenance  of  the  water 
system  more  of  the  nature  of  a  duty  owing  b; 
a  public  or  municipal  corporation,  and  to  aay 
that  it  is  not  within  the  province  of  the  state 
Legislature,  in  authorizing  the  dty  of  New  York 
to  construct  and  maintain  a  water  plant,  to 
provide  for  pladng  meters  upon  the  premises 
of  those  who  are  to  use  the  water,  on  the  theo- 
ry that  this  is  a.  taking  of  the  property  of  the 
individual  without  due  process  of  law,  is  car- 
rying constitutional  limitations  to  the  limit  of 
absurdity." 

The  charter  of  the  dty  of  Albany  contains 
ample  authority  for  the  placing  of  meters  at 
the  expense  of  the  consumers.  Among  other 
things,  it  is  empowered: 

"To  own,  use,  and  operate,  for  municipal  par- 
poses  and  for  profit,  a  system  of  waterworks 
and  electric  lights  and  gas  works;  to  nuike 
rules  and  regulations  regardine  the  use  of  the 
same  by  the  public,  and  provide  by  ordinance 
for  the  punishment  of  those  who  iU^aily  ose 
said  water,  electricity,  or  gas,  and  who  illegally 
divert  same  from  their  proper  channda  of  trans- 
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By  the  charter  a  board  of  water,  gas,  and 
electric  light  commissioners  was  created,  and 
Its  powers  defined.  Among  these  were  pow- 
ers to  establish  a  scale  of  water,  gas,  and 
electric  light  rates,  make  and  enforce  rales 
for  the  collection  of  the  same,  adopt  rnles 
and  regolatlons  respecting  the  Introductloi] 
of  water,  gas,  and  electricity  Into  and  upon 
any  premises,  and  from  time  to  time  to  regu- 
late the  use  of  water,  gas,  and  electricity,  in 
such  manner  as  shall  seem  to  them  necessary 
and  proper.    It  was  declared  that: 

They  "shall  have  the  further  power  to  fur- 
nish at  cost,  place,  and  compel  the  use  of  me- 
ters, and  prescribe  the  kind,  and  make  the  use  of 
same  a  condition  precedent  to  furnishing  prem- 
ises with  water,  gas,  or  electricity,  and  to  pre- 
scribe how  and  where  such  meters  shall  be 
placed." 

They  were  given  authority  to  require  pay- 
ment in  advance  for  water,  gas,  or  electric- 
ity, and,  in  case  payment  was  not  promptly 
made,  to  shut  off  the  water,  gas,  or  electricity 
from  the  premises.  Under  these  powers,  the 
board  of  commissioners  adopted  rules  which 
provided,  among  other  things,  that  no  water 
should  be  furnished  to  any  premises  except 
through  a  meter ;  that  all  meters  should  be 
of  the  kind  prescribed  and  furnished  (at  not 
exceeding  cost,  Including  installing),  at  the 
expense  of  the  owner  of  the  premises  by  the 
iKiard  of  water,  gas,  and  electric  light  com- 
missioners; that  all  meters  should  be  install- 
ed on  the  sidewalk  In  front  of  the  premises, 
and  BO  maintained  as  to  be  free  from  being 
tampered  with;  but  that  the  consumer  or 
owner  of  the  premises  should  always  have  ac- 
cess to  the  same  for  purposes  of  reading  and 
lii8i)ecting.  It  was  further  provided  that  wa- 
ter should  be  Immediately  cut  off  from  any 
premises  on  which  any  of  the  rules  were  vio- 
lated, and  should  not  be  turned  on  again  un- 
til such  violation  was  remedied.  Acts  1912, 
pp.  515,  542,  559. 

The  mere  reading  of  the  charter  powers 
and  the  stating  of  the  action  of  the  board  Is 
sufBdent  to  show  that  the  latter  was  author- 
ized by  the  former.  If  the  charter  authorized 
the  municipal  authorities,  in  their  discretion, 
to  charge  a  flat  rate  in  advance,  or  to  re- 
quire the  installation  of  meters,  this  would 
not  render  their  action  In  adopting  the  lat- 
ter course  unlawful.  When  the  Legislature 
authorieed  the  board  of  commissioners  to  In- 
stall meters  at  cost.  It  Is  hardly  conceivable 
that  the  lawmakers  did  not  Intend  to  au- 
thorize the  board  to  require  payment  of  the 
cost. 

[2]  2.  It  was  contended  that  the  water- 
w^orks  were  constructed  with  money  arising 
from  the  sale  of  bonds  issued  under  author- 
ity of  an  election  held  for  that  purpose ;  that 
tlie  debt  was  created  to  construct  water- 
works to  be  owned  wholly  by  the  city;  and 
tbat  tibe  ownership  of  meters  by  the  consum- 
ers (which  meters  It  was  claimed  formed  a 
part  of  the  waterworks)  would  be  In  conflict 
■vritti  the  constitutional  intent,  and  would  re- 


sult In  waterworks  owned  partly  by  the  mu- 
nicipality and  partly  by  the  consumer.  This 
contention  is  unfounded.  It  is  not  every- 
thing which  may  be  connected  with  the 
mains  of  the  city,  as  a  mere  means  by  which 
the  consumer  may  obtain  the  use  of  wa- 
ter, or  for  measuring  the  amount  consumed, 
which  becomes  an  Integral  part  of  the  public 
waterworks  system.  The  pipes  laid  from  the 
city's  mains  to  different  parts  of  the  owner's 
premises  may  be  his.  He  may  attach  them 
to  closets,  bath  tubs,  or  other  local  means  of 
use.  He  may  attach  faucets  or  cocks.  But 
these  things  would  not  become  a  part  of  the 
waterworks  system,  so  as  to  render  the  own- 
er of  than  a  Joint  owner  of  the  waterworks 
with  the  city.  They  are  accessories  of  use 
by  the  consumer;  and,  under  proper  legisla- 
tive authority,  he  may  be  required  to  pay  for 
the  meter  located  on  the  sidewalk  In  front  of 
his  premises,  or,  in  default  thereof,  the  wa- 
ter can  be  cut  off. 

[3]  3.  Neither  is  there  force  in  the  conten- 
tion that,  by  reason  of  the  manner  in  which 
the  waterworks  were  built  and  paid  for  with 
the  proceeds  of  bonds  Issued  for  the  purpose, 
a  contract  arose  with  the  citizens,  which  was 
broken  or  Impaired  by  requiring  consumers 
to  bear  the  expense  of  meters,  and  thus  to 
become  part  owners  of  the  system. 

[4]  4.  There  Is  nothing  in  the  regulation 
which  would  authorize  a  court  to  declare  It 
Invalid  on  the  ground  of  unreasonablenesa 
There  Is  nothing  to  show  that  the  meters  In- 
stalled were  of  any  peculiar  or  Improper 
diaracter,  or  that  this  was  done  at  an  un- 
necessary or  Improper  cost,  or  that  there  was 
any  fraud  or  arbitrary  conduct  in  the  matter. 
The  plaintiff  owned  a  number  of  pieces  of 
property  in  the  dty,  some  used  for  purposes 
of  residence,  and  some  for  business  purposes 
— ^the  exact  number  does  not  appear.  While 
it  was  alleged  that  the  entire  charge  against 
him  for  Installation  of  meters  would  amount 
to  $765,  and  that  it  would  cost  all  of  the 
consumers  several  thousand  dollars  in  tho 
aggregate,  this  does  not  show  any  unreason- 
ableness in  the  character  of  the  meters  in- 
stalled or  in  the  conduct  of  the  board  in  re- 
gard to  them.  The  general  discussion  con- 
tained In  the  first  division  of  this  opinion  la 
applicable  In  considering  this  ground.  Nor 
did  placing  the  meters  on  the  sidewalk 
(doubtless  beneath  the  surface  or  so  as  not 
to  interfere  with  use  of  the  sidewalk  for 
passage)  so  as  to  be  accessible  to  both  the 
city's  agents  and  the  consumer,  Instead  of  In- 
side of  the  property  Une,  make  the  require- 
ment Invalid  as  being  unreasonable,  or  as 
taking  private  property  for  public  use  with- 
out compensation. 

[(]  6.  There  was  no  merit  in  any  of  the 
other  grounds  on  which  the  injunction  was 
sought,  and  there  was  no  error  In  refusing 
to  grant  the  writ 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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<U1  fl«.  792) 

HOUSTON  r.  POSTEUfc     (No.  882.) 
(Sapnme  Ooart  of  Georgia.    June  10,  1914.) 

(ByOalnu  by  Editortdt  Btaff.) 

BxcEFTiONS,  Biix  or  (I  66*)— VramcATioN. 
The  Supreme  Court  is  without  juriadiction 
to  determine  a  case,  where  the  certificate  of  the 
trial  judge  fails  to  verify  the  bill  of  exceptions. 
[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  ot.  Cent.  Dig.  {{  94-96;   Dec.  Dig.  |  56.*] 

Error  from  Superior  Court,  Thomas  Ooon- 
ty ;   W.  E.  Thomas,  Judge. 

Action  by  C.  B.  Postell,  by  next  friend, 
against  L.  G.  Houston,  Sr.,  as  trustee.  Judg- 
ment for  plaintiff,  and  d^endant  brings  er- 
ror.   Dismissed. 

Chas.  P.  Hansell,  of  Thomasvllle,  for  plain- 
tlff  In  error.  Theodore  Titus,  of  ThomasTllle» 
for  defendant  In  errw. 

HILL,  J.  The  certificate  of  the  trial  Judge 
falls  to  verify  as  true  the  bill  of  exceptions 
in  this  case.  This  is  Jurisdictional,  and  the 
court  is  without  authority  to  determine  the 
case.  The  writ  ot  error  will  therefore  bo 
dismissed.  Civil  Code  1910,  {  6146 ;  Prater 
y.  Prater,  140  Qa.  326,  78  S.  E.  1006. 

Writ  ot  error  dismissed.  AU  the  Justices 
ooncor. 

<141  Oa.  748) 

M.  O'DOWD'S  SONS  &  CO.  T.  CITT  COUN- 
CIL OF  AUGUSTA  et  aL     (No.  363.) 
(Supreme  (3ourt  of  Georgia.     May  19,  1014.) 

(ByUaiut  by  the  Court.) 

1.  Statutes  (§  76*)— Special  Lxoiblatiok— ' 
Condemnation  Psoceedinos. 

There  being  a  general  law  in  this  state  pro- 
riding  a  uniform  method  of  exercising  the  right 
of  condemning  or  taking  private  property  for  pub- 
lic purposes,  and  definmg  the  quantum  of  inter- 
est acquired  under  proceedings  for  this  purpose, 
which  is  less  than  a  fee-simple  title,  an  act  pass- 
ed subsequently  to  the  adoption  of  this  general 
law,  conferring  upon  a  municipality  the  author- 
ity to  acquire  by  condemnation  a  fee-simple  ti- 
tle to  reu  property,  is  a  special  law  enacted  in 
a  .case  for  which  provision  has  been  made  by 
an  existing  general  law,  and  is  repugnant  to 
paragraph  1  of  section  4  of  article  1  of  the  (Con- 
stitution of  the  state,  which  inhibits  such  leg- 
islation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  St  77M)k-78% ;  Dec.  Dig.  §  76.*] 

2.  Statutbb   (f  117*)— TiTiK  awd  Subject- 
Mattes— Condemnation  Pboceedinqs. 

If  the  special  law  referred  to  above  could 
be  construed  bo  as  to  include  two  distinct  pow- 
ers for  the  pnrxKMea  of  condemnation — one  the 
power  to  acquire  by  condemnation  the  fee- 
simple  titie  to  real  property,  and  the  other  the 
power  to  condemn  for  the  purposes  stated  and 
acquire  the  interest  authorized  to  be  acquired 
under  the  general  law  covering  the  subject  ot 
condemnation — then  the  plaintiifs  met  this  pos- 
sibility by  setting  up  in  their  petition  that  under 
such  a  construction  the  net  would  contain  mat- 
ter not  covered  or  expressed  by  the  title,  and 
thus  would  be  invalid  because  repugnant  to  an- 
other provision  (article  3,  g  7,  par.  8)  of  the 
Constitution  (avil  Code  1910,  I  6437). 

[Bid.  Note.— For  other  cases,  see  Statutes, 
C^nt.  Dig.  {{  154-167;   Dec.  Dig.  |  117.  •) 


Error  from  Superior  Court,  Richmond 
County;   H.  C.  Hammond,  Judge. 

Condemnation  proceedings  by  the  (Tlty 
Council  of  Augusta  and  others  against 
O'Dowd's  Sons  &  Co.  Ji^dgment  for  plaln- 
tUfs,  and  defendant  brings  error.    Reversed. 

The  dty  council  of  Augusta  Instituted  pro- 
ceedings to  acquire  by  condemnation  a  fee- 
simple  tlUe  to  certain  real  property  in  the 
dty  of  Augusta,  Ga.,  belonging  to  M.  O'Dowd's 
Sons  &  Co.,  and  served  notice  upon  the  own- 
ers. Before  the  date  fixed  In  the  notice  tor 
the  hearing,  the  owners  filed  their  petition 
for  an  injunction,  praying  that  the  con- 
demnors be  restrained  and  enjoined  from 
prosecuting  the  condemnation  proceedings  on 
the  ground  that  the  proceedings  were  Ulegal, 
Inasmuch  as  the  Act  of  July  27,  1909  (Acts 
1909,  p.  6S4),  which  was  an  act  to  authorize 
the  city  council  of  Augusta  to  acquire  by  con- 
demnation proceedings  the  fee-simple  title  to 
real  property,  .was  imconstitutional  and  void. 
At  the  Interlocutory  hearing  the  court  de- 
nied the  application  for  Injunction,  holding 
that  the  act  referred  to  was  not  unconstitu- 
tional. The  Act  of  July  27,  1909,  which  is 
attacked  In  the  petition  for  Injunction,  reads 
as  follows: 

"An  act  to  authorize  the  city  council  of  Augusta 
to  acquire  by  condemnation  or  other  proceed- 
ings fee-simple  title  to  any  real  property  in 
the   city   of   Augusta,   or   in  the  county   of 
Richmond,  which  may  be  necessary  for  the 
laying  of  water  pipes,  or  for  enlarging,  ex- 
tending or  improvmg  the  water  system  of  said 
city,  or  for  the  protection  of  said  citv  or 
county  from  damage  by  floods  and  freabeti^ 
and  for  other  purposes. 
"Section  1.  Belt  enacted  by  the  General  As- 
sembly of  Georgia,  and  it  is  hereby  enacted  by 
authority  of  the  same,  that  the  city  council  ot 
Augusta  be,  and  it  is,  hereby  authorized  to  ac- 
quire by  condemnation  or  other  proceeding  fee- 
simple  tiUe  to  any  real  property  in  the  city  ot 
Augusta,  or  county  of  Richmond,  which  may  be 
necessary  for  the  laying  of  water  pipes,  or  tor 
enlarging,  extending  or  improving  the  water  sys- 
tem of  said  city,  or  for  the  protection  of  said 
city  or  county  from  damage  by  floods  and  fresh- 
ets, and  for  other  purposes. 

''Sec.  2.  Be  it  further  enacted  by  the  author- 
ity aforesaid,  that  said  city  counol  of  Augusta 
is  hereby  authorized  and  empowered  to  con- 
demn any  private  property  that  may  be  neces- 
sary for  the  purpose  of  laying  water  pipes,  or 
for  enlaning,  extending  or  improving  the  water 
system  of  said  dty,  or  for  the  protection  of  said 
city  or  county  from  damage  by  floods  and  fresh- 
ets, and  for  other  purposes  as  provided  in  the 
first  section  of  this  act ;  provided,  however,  that 
said  condemnation  or  taking  of  private  property 
for  the'  purposes  aforesaid,  shall  be  done  in  ac- 
cordance with  the  act  of  the  General  Assembly 
of  Georgia,  approved  December  18th,  1894,  en- 
titied,  'An  act  to  provide  a  uniform  method  of 
exercising  the  right  of  condemning  and  taking  or 
damaging  of  private  property,'  and  acts  amenda- 
tory thereof." 

Hamilton  Phinlzy,  of  Augusta,  for  plain- 
tiff In  error.  C.  Henry  Cohen  and  W.  K.  Mil- 
ler, both  ot  Augusta,  for  defendants  in  er- 
ror. 

BECK,  J.  (after  stating  the  facts  as  above). 
[1]  The  third  section  ot  the  act  under  con- 
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aldentlon  is  not  material  to  a  consideration 
of  tlte  questions  Involved  in  tbls  case.  The 
act  Is  attacked  on  the  ground  tbat  It  violates 
paragraph  1  of  section  4  of  article  1  of  the 
Constltatlon  of  the  state  (ClvU  Code  1910, 
i  6391),  which  provides  that : 

"Laws  of  a  general  nature  ihall  have  oniform 
operation  throughout  the  state,  and  no  special 
law  shall  be  enacted  in  any  case  for  which  pro- 
vision has  been  made  by  an-  existing  general 
law." 

The  general  law  which,  according  to  the 
contentions  of  the  petitioner,  makes  provi- 
sion for  condemnation  of  real  property  and 
the  title  or  Interest  to  be  acquired  therein,  la 
to  be  found  In  an  act  providing  a  uniform 
method  of  ezerdslng  the  right  of  condemning 
private  property,  approved  December  18, 
1804  (Acts  1894,  p.  95),  which  act  Is  now  em- 
braced in  the  Code  of  1910,  Si  S20&-^246.  This 
act  of  December  18,  1894,  is  a  general  law 
(Alexander  v.  Augusta,  134  Ga.  849,  68  S. 
B.  704),  and  covers  the  case  of  "all  corpora- 
tions" authorized  to  take  private  property  for 
public  purposes,  where  such  corporations  are 
seeking  to  acquire  property  by  condemnation. 
The  expression,  "all  corporations  aathorlzed 
to  take  private  property  for  public  purposes," 
includes,  of  course,  municipal  corporations. 
Not  only  does  the  act  of  1894  provide  the 
method  of  condemnation,  but  it  also  declares 
the  quantum  of  Interest  with  which  the  cor- 
poration condemning  the  property  shall  be- 
come vested.  It  was  insisted  in  argument  by 
counsel  for  defendant  in  error  that  the  act  of 
1894  was  Intended  to  be,  as  is  shown  by  the 
title,  an  act  to  provide  a  uniform  method  of 
exercising  the  right  of  condemnation ;  that  it 
was  merely  remedial  in  its  scope;  and  that 
80  much  of  the  act  embraced  In  section  27 
thereof  as  defines  the  quantum  of  Interest  to 
be  taken  by  the  condemnor  was  beyond  the 
scope  of  the  act  as  indicated  by  the  title, 
and  contains  matter  different  from  what  la 
expressed  in  the  title.  However  sound  this 
last  stated  contention  of  defendant  might  be 
if  the  validity  of  the  provision  last  referred 
to  depended  solely  upon  the  legislative  dec- 
laration as  contained  in  the  original  act,  it 
is  deprived  of  all  force  and  effect  by  the  fact 
that  this  provision  in  the  act  of  1804,  ques- 
tioned on  the  ground  that  It  contains  matter 
different  from  what  Is  expressed  in  the  title, 
was  embodied  in  the  Code  of  1895  in  connec- 
tion with  the  other  provisions  of  the  act  of 
1891,  Just  as  they  are  written  in  the  original 
act  Emory  v.  Grand  United  Order  of  Odd 
Fellows,  140  Ga.  423,  78  S.  E.  922.  The  Leg- 
islature having  already  provided  by  a  general 
law  for  the  title  or  quantum  of  Interest 
which  should  be  taken  by  a  corporation  In 
private  projwrty  condemned  for  public  pur- 
poses, it  was  not  competent  for  that  body,  in 
view  of  the  constitutional  InMbition  against 
the  passage  of  special  laws  in  cases  for 
which  provision  has  been  made  by  an  exist- 
ing general  law,  to  confer  upon  one  particu- 
lar corporation  the  power  to  acquire,  in  the 


exercise  of  the  right  of  eminent  domain,  a 
greater  interest  in  property  than  that  which 
Is  given  to  corporations  generally  under  the 
general  law  last  referred  to.  And  the  Act  of 
July  27,  1909,  which  by  its  terms  confers 
upon  the  city  council  of  Augusta  the  right  to 
acquire  a  tee-simple  title  to  real  property 
taken  by  the  city  under  condemnation  pro- 
ceedings, is  in  direct  contravention  of  the 
constitutional  provision  inhibiting  the  enact- 
ment of  special  laws  in  cases  for  which  pro- 
vision is  made  by  an  existing  general  law. 

The  general  law  provides  as  follows.  In 
regard  to  the  quantum  of  interest  which  can 
be  condemned: 

"Upon  the  payment,  by  the  corporation  or  per^ 
son  seelcing  to  condemn,  of  the  amount  of  the 
award,  and  final  judgment  on  appeal,  such  corpo- 
ration or  person  shall  become  vested  with  such 
interest  iu  the  property  taken  aa  may  be  neces- 
sary to  enable  the  corporation  or  person  talcing 
to  exercise  their  franchise  or  conduct  their  busi- 
ness; and  whenever  the  corporation  or' person 
shall  cease  using  the  property  taken  for  the  pur- 
pose of  conducting  their  business,  said  property 
shall  revert  to  the  person  from  whom  taken,  his 
heirs  or  assigns." 

If  this  act  of  July  27,  1909,  had  conferred 
upon  the  city  council  of  Augusta  authority 
to  condemn  any  real  estate  "for  enlarging, 
extending,  or  improving  the  water  system  of 
said  dty,  or  for  the  protection  of  said  city  or 
county  from  damage  by  floods  and  freshets, 
and  for  other  purposes,"  a  lawful  condemna- 
tion of  property  would,  under  the  general  law 
above  quoted,  have  vested  in  the  city  such 
interest  in  the  property  taken  as  might  be 
necessary  to  enable  it  to  exercise  the  fran- 
chise or  conduct  the  business  involved.  The 
attack  uiwn  the  act  Is  not  merely  one  of 
form,  but  Involves  substanca  If  in  a  partic- 
ular instance  the  Legislature  could  declare 
tbat  one  corporation  may  acquire  by  con- 
demnation a  fee-simple  title  to  property, 
while  under  the  general  law  all  other  corpo- 
rations can  acquire  only  such  interest  as  is 
necessarily  subject  to  reversion  when  the 
corporation  shall  cease  to  use  the  property 
for  the  purposes  for  which  it  may  be  taken,  a 
discrimination  is  made  in  favor  of  one  cor- 
pocatlon  against  another.  In  no  other  city 
in  the  state  can  the  corporate  authorities 
condemn  and  take  from  a  citizen  for  a  pub- 
lic use  a  fee-simple  title  to  his  property. 
They  can  condemn  and  take  such  interest 
as  may  be  necessary  for  the  public  use,  and 
the  right  of  property  in  the  citizen  is  sub- 
ject to  the  general  public  use  tq  that  extent. 
But  if  the  public  use  should  cease,  why 
should  the  dty  of  Augusta  retain  the  fee- 
simple  title  to  the  property  of  the  citizen 
whUe  no  other  corporation  could  do  so? 
While  the  argument  proceeded  as  if  this  act 
dealt  only  with  the  public  necessity  for  pro- 
tection against  damage  by  floods  or  freshets, 
in  point  of  fact  it  goes  far  beyond  that,  and 
declares  that  the  city  council  of  Augusta  may 
acquire  by  condemnation  fee-simple  title  to 
real  estate  "which  may  be  necessary  for  the 
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laying  of  water  pipes,  or  for  enlarging,  ex- 
tending or  improving  tiie  water  system  of  tlie 
dty,  or  for  the  protection  of  said  city  or 
county  from  damage  by  floods  and  freshets, 
and  for  other  purposea"  Under  this  broad 
power  the  mtmldpal  authorities  might  con- 
demn a  strip  of  land  directly  through  the 
lot  of  a  property  owner  for  the  purpose  of 
laying  a  sewer  or  water  pipe,  and,  if  subse- 
qaently  they  should  cease  to  use  the  land  for 
that  purpose,  the  city  would  nevertheless 
hold  in  fee  simple  the  strip  of  land  dividing 
the  property  owner's  lot  Into  two  parts,  and 
they  could  sell  this  to  a  third  person,  thus 
conferring  on  him  the  ownership  of  the  strip 
and  leaving  the  original  property  owner  with 
two  isolated  parts  of  his  lot.  This  could  not 
only  be  done  as  to  water  pipes  and  sewers, 
but  "for  other  purposes,"  if  that  broad  lan- 
guage of  the  statute  can  have  any  applica- 
tion. No  other  municipality  or  other  corpo- 
ration in  the  state  can  make  any  such  condem- 
nation or  work  out  any  such  results.  If  the 
[jegislature,  in  spite  of  the  provisions  in  the 
Constitution,  in  regard  to  passing  special 
laws  in  cases  already  covered  by  a  general 
law,  could  select  one  municipality  and  de- 
clare It  should  have  the  power  to  condemn 
and  acquire  a  fee-simple  title  while  others 
could  not  do  so,  it  would  seem  that  they 
might  also  select  a  particular  railroad  com- 
pany and  declare  that  such  company  should 
have  power  to  condemn  and  acquire  the  fee- 
simple  title  for  the  purpose  of  laying  Its 
track  and  for  use  as  a  right  of  way.  If  this 
should  be  done  and  a  strip  of  land,  perhaps 
200  feet  in  width,  should  be  condemned 
through  the  farm  of  a  property  owner,  al- 
though the  railroad  might  subsequently  be 
abandoned  or  the  track  be  removed  to  anoth- 
er position,  yet  the  railroad  company  would 
be  left  as  the  owner  in  fee  simple  of  a  broad 
strip  of  land  dividing  the  farm  of  the  origi- 
nal owner,  and  it  could  sell  this  strip  of  land 
to  third  parties,  to  the  evidently  great  injury 
of  the  original  owner  whose  property  had 
l)een  taken  from  him  against  his  will.  In 
which  proceeding  he  was  compelled  to  ac- 
quiesce on  the  ground  that  it  was  a  matter 
of  public  use  or  public  necessity. 

These  simple  illustrations  will  suffice  to 
show  that  the  Legislature  had  substantial 
grounds  for  declaring  that  under  the  condem- 
nation proceedings  the  condemnor  should  ac- 
quire such  interest  as  was  necessary  for  the 
exercise  of  the  franchise  or  the  conduct  of 
the  business;  and  that,  when  the  public  use 
which  was  the  basis  for  the  grant  of  the  pow- 
er should  cease,  the  property  should  revert 
to  the  original  owner  from  whom  it  was  tak- 
en in  Invitum,  or  to  his  heirs  or  assigns.  If 
by  contract  the  owner  should  be  willing  to 
sell  his  property  In  fee  simple,  that  would 
present  a  very  different  situation.  Such  be- 
ing the  case  and  also  some  of  the  reasons 
underlying  the  general  law,  the  constitutional 
provision  prohibiting  special  legislation  in 


cases  where  a  general  law  already  applies  is 
in  the  direction  of  the  principles  of  equality 
and  of  granting  like  privileges  to  all  and 
special  privileges  to  none.  This  fundamental 
idea  has  been  embodied  in  the  provisions  of 
the  Constitution.  It  is  not  merely  an  ar- 
bltiaiy  dedaratlon,  but  la  baaed  on  profound 
principles  of  equality  and  Justice,  and  the 
same  instrument  in  express  terms  requires 
the  courts  to  declare  unconstitutional  laws 
in  violation  of  it  The  preservation  of  the 
city  of  Augusta  from  damage  by  freshets  and 
floods  is  doubtless  a  matter  of  great  public 
utility  and  Importance,  and  we  by  no  means 
say  anything  in  opposition  to  that  fact  But 
safeguarding  health,  supplying  water  and 
light,  and  other  similar  things  are  matters 
of  great  Importance  in  all  municipalities,  and 
yet  it  has  not  heretofore  been  thought  neces- 
sary to  provide  for  the  acquisition  by  con- 
denmation  proceedings  of  a  greater  interest 
than  might  be  necessary  for  the  public  pur- 
pose for  which  the  condemnation  was  had. 

This  repugnancy  to  the  Constitution  ren- 
ders the  act  void.  If  we  could  clearly  de- 
duce from  the  Act  of  July  27, 1909,  the  inten- 
tion to  confer  upon  the  city  council  of  Augus- 
ta the  right  to  take  property  under  con- 
demnation proceedings  for  the  purposes  men- 
tioned in  the  act,  without  reference  to  the 
title  or  the  amount  of  interest  which  should 
be  acquired  in  such  proceeding — that  is,  if  It 
were  clear  from  the  reading  of  the  entire 
act  that  the  title  which  would  be  taken  un- 
der such  condemnation  proceeding  was  not 
an  essential  part  of  the  legislative  scheme — 
then  we  would  apply  the  well-established 
principle  that,  when  a  statute  cannot  be  sus- 
tained as  a  whole,  the  courts  will  uphold  it 
in  part  when  it  is  reasonably  certain  that  to 
do  so  will  correspond  with  the  main  pur- 
poses which  the  Legislature  sought  to  ac- 
complish by  the  enactment,  if,  after  the  ob- 
jectionable part  has  been  stricken,  enough 
remains  to  accomplish  that  purpose.  But  it 
must  be  clear,  before  this  rule  is  applied,  that 
the  purpose  in  the  legislative  mind  at  the 
time  of  the  enactment  of  the  law  will  be  ac- 
complished even  though  the  part  of  the  stat- 
ute held  to  be  unconstitutional  is  stricken, 
from  It  For  "if  the  objectlonal  part  is  so 
connected  with  the  general  scope  of  the  stat- 
ute that,  should  it  t>e  stricken  out,  effect  can- 
not be  given  to  the  legislative  intent  the  rest 
of  the  statute  must  fall  with  it  The  conrts 
cannot  construct  from  a  defective  statute  a 
law  which  the  lawmaking  body  did  not  In- 
tend to  enact  and  which  it  cannot  be  presum- 
ed it  would  have  been  willing  to  enact." 
Deadwyler  v.  Karow,  131  Ga.  236,  62  S.  E. 
176,  19  L.  R.  A.  (N.  S.)  197.  In  the  Act  of 
July  27,  1909,  the  manifest  purpose  and  in- 
tention of  the  Legislature  was  to  authorize 
the  city  to  acquire,  under  condemnation  pro- 
ceedings, a  fee-simple  title  to  real  property, 
and  that  purpose  is  an  essential  part,  ap- 
parently, of  the  entire  act  and  is  Interwoven 
with  the  provisions  thereof.     It  la  In  the 
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title  of  the  act  and  la  a  prominent  feature 
thereof.  Had  not  this  purpose  to  authorize 
the  acquisition  of  a  fee-simple  title  been  an 
essential  part  of  the  legislative  scheme,  the 
legislative  enactment  might  have  been  reduc- 
ed to  a  mere  dclaration  that  the  dty  council 
of  Augusta  should  have  the  right  to  take 
real  property  under  condemnation  proceed- 
ings for  the  purposes  spedfled  in  the  act. 
Courts  must  declare  acts  of  the  Legislature 
void  when  they  are  repugnant  to  the  Con- 
stltntion;  but  when  parts  of  a  legislative 
enactment  are  objectionable  because  repug- 
nant to  the  Constitution,  If  they  may  be  seg- 
regated or  eliminated  from  tiie  enactment 
without  affecting  the  general  legislative 
scheme,  the  objectionable  part  may  be  de- 
clared void  and  the  remainder  of  the  act  up- 
held as  valid.  But  such  Is  not  the  case  here. 
Under  the  general  law  conferring  upon  cor- 
porations the  right  to  take  private  property 
for  public  purposes  under  the  exercise  of  the 
power  of  eminent  domain,  the  Interest  taken 
in  the  property  acquired  does  not  amount  to 
a  fee-simple  title.  Gardner  r.  Georgia  Rail- 
road C!o.,  U7  Ga.  S22,  43  8.  E.  863.  And 
the  act  Involved  here,  providing  that  this 
particular  municipality  shall  acquire  a  fee- 
simple  title,  is  a  special  law  for  a  case  which 
is  covered  by  the  general  law,  and  for  that 
reason  it  Is  unconstitutional. 

On  behalf  of  the  plaintiffs  In  error  It  was 
urged  that  the  acquirement  of  a  fee-simple 
tlUe  is  so  interwoven  with  the  legislative  in- 
tent that  It  cannot  be  segregated  and  held 
unconstitutional  and  still  leave  a  valid  act 
authorizing  the  acquirement  of  such  Interest 
as  might  be  necessary  in  accordance  with  the 
general  law.  This,  it  was  contended,  is  man- 
ifest, both  from  the  language  in  the  body  of 
the  act  and  from  the  fact  that  the  Legisla- 
ture would  hardly  Intend  to  create  two  dis- 
tinct powers  of  condemnation  in  the  same 
act,  and  also  from  the  fact  that  the  title  of 
the  act  begins  with  the  statement  that  it  is 
"an  act  to  authorize  the  city  council  of  Au- 
gusta to  acquire  by  condemnation  or  other 
proceedings  fee-simple  title  to  any  real  prop- 
erty in  the  city  of  Augusta,  or  the  county  of 
Richmond,"  etc.  Thus  it  appeared  that  the 
power  conferred  was  not  to  condemn  prop- 
erty for  a  certain  use  with  a  superadded 
statement  that  a  fee-simple  title  could  be 
acquired;  but,  both  in  the  title  and  in  the 
body  of  the  act,  the  provision  goes  directly 
to  the  power  to  acquire  by  condemnation  a 
fee-simple  title. 

[2]  If,  however,  the  act  could  be  so  con- 
strued as  to  Include  two  distinct  powers  of 
condemnation  for  the  purposes  mentioned — 
one  the  power  to  acquire  by  condemnation 
the  fee-simple  title,  and  the  other  the  power 
to  condemn  for  the  public  purposes  stated 
and  acquire  the  interest  authorized  to  be  ac- 
quired by  the  general  law — then  the  plain- 
tiffs met  this  possibility  by  setting  up  in 
their  petition  that  under  such  construction 


the  act  would  contain  matter  not  covered  by 
the  title  or  indicated  therein,  and  thus  would 
be  invalid  under  another  section  of  the  Con- 
stitution (Civil  Code  1910,  i  6437),  Inasmuch 
as  the  title  was  limited  to  the  authorization 
of  the  municipal  authorities  to  acquire  by 
condemnation  or  other  proceedings  fee-simple 
title  to  real  property  for  the  purposes  men- 
tioned. Thus,  If  by  construction  the  act 
should  be  made  to  escape  the  one  constitu- 
tional provision,  It  would  immediately  be 
driven  into  destruction  against  the  other. 

Judgment  reversed.  AU  the  Justices  con- 
cur. 

°^'^°°°*^  a*  C3«.  App.  «71) 

MANUFACTURERS'    FURNITURE!   CO.   r. 
BLUMENFELD.    (No.  5S08.) 

(Court  of  Appeals  of  Georgia.    June  22,  1914.) 

(Bvllaiut  hy  the  Court.) 

Plkamno    (J    206*)— Petition— SUFFiCESifcrT 

AS  Against  Deuubbeb. 
The  plaintiff's  case  depended  upon  an  al- 
leged contract  of  guaranty,  evidenced  by  a  let- 
ter written  by  one  assuming  to  act  for  an  al- 
leged corporation.  The  name  of  the  business 
concern  for  which  the  individual  defendant  pur- 
ported to  act  imports  a  corporation;  and,  ac- 
cording to  the  tenor  of  the  letter,  it  was  this 
corporation,  and  not  the  defendant  individually, 
that  undertook  to  guarantee  payment  of  the 
account  of  the  principal  debtor.  Without  ref- 
erence to  the  question  whether  the  offer  of  a 
guaranty  was  accepted  or  not,  the  allegations 
of  the  petition  were  insufficient  to  Impose  lia- 
bility as  a  guarantor  upon  the  defendant  in- 
dividually, and  the  court  did  not  err  in  sus- 
taining the  general  demurrer  and  dismissing 
the  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  491-493,  495,  496,  498-510;  Dec. 
Dig.   I  205.*] 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  the  Manufacturers'  Furniture 
Company  against  H.  Blumenfeld.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Wm.  W.  Gordon,  of  Savannah,  for  plaintiff 
in  error.  Geo.  H.  Richter,  of  Savannah,  for 
defendant  in  error. 

ROAN,  J.    Thld  was  a  suit  brought  in  the 

dty  court  by  the  Manufacturers'  Furniture 
Company  against  M.  Blumenfeld  upon  a  for- 
eign judgment  against  H.  Blumenfeld,  for  the 
purpose  of  binding  the  defendant  upon  a  con- 
tract of  guaranty  alleged  to  be  contained  In 
a  letter  written  by  him.  On  September  19, 
1911,  the  plaintiff  sent  a  letter  to  the  Savan- 
nah Bag  Company,  stating  that  H.  Blumen- 
feld desired  credit  from  the  plaintiff,  and 
inquiring  If  the  Savannah  Bag  Company 
would  consent  for  goods,  in  an  amount  sped- 
fled, to  be  charged  to  It  The  following  let- 
ter was  sent  in  reply  to  this  inquiry: 

"Savannah,  Ga.,  Sept.  21,  1911.  The  Manu- 
facturers' Furniture  Co.,  Memphis,  Tenn. — Gen- 
tlemen :  We  have  your  favor  of  September 
19tb,  and  carefully  note  contents.  We  will  be 
willing  to  guarantee  for  Mr.  H.  Blumenfeld  the 


•ror  otlMr  eaaea  see  sama  topic  and  aacUon  NUMBBB  In  Dec.  DIx.  ft  Am.  Dig.  Key-No.  Barlaa  ft  Bmg't  Indezea 


Digitized  by 


Google 


152 


82  BOUTHBASTBBN  BBPOKTBB 


(Ga. 


lint  few  bllU  of  goods  tbat  be  may  pnrchaae 
from  yon,  bat  we  cannot  allow  yon  to  charge 
the  gooda  to  no,  for  we  are  not  in  the  furni- 
ture buainesi.  Tours  truly,  [Signed]  Savan- 
nah Bag  Co.,  per  M.  Blumenfeld?' 

The  name  "Savannab  Bag  Company"  Im- 
ports a  corporation;  and  this  being  true,  if 
the  letter  refers  to  it  In  the  statement,  "We 
will  be  willing  to  guarantee,"  etc.,  the  suit 
should  have  been  brought  against  the  com- 
pany, and  not  against  the  defendant  Indivld- 
ually.  If  there  was  in  fact  no  such  corpora- 
tion, and  the  term  "Savannah  Bag  Company" 
was  a  mere  trade-name  used  by  the  individu- 
al, M.  Blumenfeld,  in  the  conduct  of  his  busi- 
ness, this  fact  should  have  been  stated  in 
the  petition.  This  being  true,  the  court  did 
not  err  in  sustaining  the  general  demurrer 
dismissing  the  petition.  Sanders  T.  Stcher- 
Bon,  86  Ga.  410. 

Judgment  affirmed. 


Oi  aa.  App.  6«0) 

DE  VAUGHN  t.  D.  BOTHSCHILD  ft  CO. 

(No.  5406.) 
(Court  of  Appeals  of  Georgia.    June  22,  1014.) 

(ByUaJnu  by  the  Oourt.j 
1.  APPEAL  AND  EsBOB  (${  273,  700*)— Bnx 

or  BXOBPTIONB— SurFlCIEKCT. 

The  final  judgment  rendered  being  the  In- 
evitable consequence  of  the  court's  antecedent 
rulings,  to  which  proper  exceptions  were  tak- 
en, the  concluding  statement  of  the  bill  of  ex- 
ceptions that  "defendant  hereby  assigns  error 
upon  the  judgment  striking  the  answer  therein 
and  the  rendering  the  judgment  against  the  de- 
fendant" is  sufficient  to  give  this  court  juris- 
diction. Civil  Code  1810,  i  6183.  Under  the 
ruling  in  Lyndon  v.  Georgia  By.  &  Electric 
Co.,  129  Ga.  354  (3),  68  S.  B.  1047,  a  general 
exception  to  the  final  judgment  would  have  suf- 
ficed in  the  present  case,  since  the  rulings  pre- 
ceding the  final  judgment  were  specifically  made 


the  subject  of  exception  and  of  proper  assign- 
ments of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1500,  1606,  1620-1623. 
1625-1630,  176?  3074-3083;  Dec.  Dig.  Si 
273,  750.*i 

2.  AccoBD  AND  Sattsi-action  (I  5*)— Consid- 
eration—Void  Settlement. 

It  appearing  from  the  answer  of  the  de- 
fendant that  the  allied  accord  and  satisfaction 
was  devoid  of  consideration,  and  therefore  nud- 
um pactum,  the  alleged  settlement,  under  which 
it  was  contended  that  the  defendant  was  releas- 
ed from  individual  liability,  was  unenforceable. 
CEd.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  if  40-45;    Dec.  Dig. 

3.  JuDOUNT  (I  106*)— Bight  to  Enteb. 

OThe  court  did  not  err  in.  striking  the  an- 
swer of  the  defendant;  and  since  it  does  not 
appear  that  there  was  any  demand  for  a  jury 
trial,  it  was  not  error  for  the  court  thereafter 
to  enter  judgment  in  fayor  of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent^.  Dig.  U  160,  162,  180-197;   Dec.  Dig.  f 

4.  Daiiaoxs  fob  Dklat. 

After  matnre  consideration,  the  motion  to 
award  damages  for  delay,  under  the  provisions 
of  SMStion  6213  of  the  Civil  Code  of  1910,  is  de- 
nied. 

Error  from  City  <3oart  of  Oglethorpe;  B. 
L.  Greer,  Judge. 

Action  by  D.  Bothschlld  ft  Co.  against  O. 
B.  De  Vaughn.  Judgment  for  plalntlfCs,  and 
defendant  brings  error.    Afllnned. 

Jere  M.  Moore,  of  Montezuma,  for  plain- 
tut  In  error.  John  B.  Guerry,  of  Montezuma, 
and  Little,  Powell,  Hooper  ft  Gtoldstein,  of 
Atlanta,  for  defendants  in  error. 

BUSSELL,  O.  J.    Judgment  affirmed. 

BOAN,  J.,  absent  on  account  of  sicknefls. 
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(14  Oa.  App.  MS) 

ATLANTIC  COAST  LINE  H.  CO.  v.  A  T. 
SNODGRA83  &  CO.     (No.  6474.) 

<Coart  of  Appeals  of  Georgia.    Jan«  22,  1914.) 

fSyUabut  hv  the  Court.) 

1.  Sr-Otf  and  ConmrsBciiAiii  (i  6*)— "Bx- 

COtJPlCENT." 

"'Recoupment'  it  a  right  of  the  defendant 
to  have  a  deduction  ^om  the  amount  of  the 
plaintilTs  damages,  for  the  reason  that  the 
plaintiff  lias  not  complied  with  the  cioMH)blixa- 
tiona  or  independent  covenants  arising  under 
the  same  contract"  Civ.  Code  1910,  |  4350. 
"If  the  damages  of  the  defendant  shall  exceed, 
in  amount,  those  of  the  plaintiff  the  defend- 
ant shall  in  such  cases  recover  of  the  plaintiff 
the  amount  of  such  excess."     Civ.  Code  1010. 

L4363;   Weaver  v.  Roberson,  134  Ga.  149,  67 
E.  662. 
[Ed.  Note.— For  other  case*,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  ff  6,  7;    Dec   Dig. 
|6.» 

For  other  definitions,  see  Words  and  Phrases, 
ToL  7,  pp.  6015-6018.] 

2.  S«T-Onr  and  CouirrBBCLAiM  (|  32*)— 
RiSHT  TO  RgcorrPKENTT-AcnoN  oif  Rental 

GONTBAOT— FaITUBK   TO    FTTBNIBH  CABS. 

The  contract  of  rental,  on  which  the  dis- 
treas  warrant  in  tliis  case  was  based,  nowhere 
obligates  the  railroad  company  to  place  cars, 
for  the  nse  of  the  defendants  on  the  side  track 
leading  to  the  planing  mill;  and  if  the  defend- 
ants anffered  damage,  as  they  claimed,  by  rea- 
son of  the  failure  of  the  plaintiff  to  furnish 
cara,  the  damage  did  not  result  from  the  fail- 
ure on  tile  part  ot  the  plaintiff  to  comply  with 
its  cross-obligations  or  independent  covenants 
ariaiog  under  the  cbn tract,  and  therefore  such 
damage,  if  it  ekisted,  did  not  entitle  the  de- 
fendant to  recoupment  against  the  plaintifTs 
claim  for  rent 

[Ed.  Note.— For  other  eases,  see  Bet-Off  and 
Counterclaim,  Cent  Dig.  |  S3;  Dec.  Dig.  | 
32.*] 

3.  Sei-OlT      AKD      COUNTKBCLADf      (f      32*)— 

Rtort  TO  Recoupmbnt— Action  on  Rental 
Contract— Pah-ubk  to  Fubnish  Cabs. 
If  the  railroad  company  was  under  any  ob- 
ligation to  the  defendants  relative  to  the  far- 
nishing  of  cars  on  the  side  track  for  their  nse, 
it  was  not  by  virtue  of  any  private  contract 
bat  arose  nnder  the  company  s  obligations  as 
a  common  carrier,  which  are  regulated  and  de- 
fined by  a  mle  of  the  Railroad  Commission  of 
Georgia.  Civ.  Code  1910,  I  2664  et  seq.  The 
Railroad  Commission,  as  this  record  discloses, 
seems  to  have  decided  that  the  defendants  did 
not  owe  the  demarrage  claimed  by  the  plain- 
tiff, and  ordered  the  plaintiff  to  proceed  in  the 
enstomary  transaction  of  business  with  the  de- 
fendants under  the  same  terms  and  conditions 
as  prevailed  prior  to  the  accruing  of  the  de- 
murrage charges  in  question. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  {  53;    Dec.   Dig.  S 

4.  Cabbikbs  (S  44*)— Rioht  to  Rbcoupmbnt— 
Action  o:*  Rbntal  Contbact— Failubb  to 
Ftbnibh  Cabs. 

If  the  conduct  of  the  plaintiff  toward  the 
defendants  in  failing  to  furnish  cars  and  place 
them  on  the  side  track  near  the  defendants' 
plant  was  arbitrary  and  unlawful,  and  amount- 
ed to  depriving  the  defendants  of  some  right 
sanctioned  by  law,  and  the  defendants,  as  a 
result  of  such  tortious  conduct,  have  been  dam- 
aged, the  defendants  have  their  remedy  against 
the  plaintiff  to  recover  such  damages  as  may 
be  legally  established;  but  such  damages  can- 
not be  recovered  in  this  case  by  recoupment 


as  there  is  no  evidence  that  any  of  the  terms  ol 
the  rental  contract  were  violated  by  the  plain- 
tiff. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  t|  120-122,  230;   Dec.  Dig.  f  44.*] 

Error  from  City  Court  of  TbomasTille;  W. 
H.  Hammond,  Judge. 

Action  by  the  Atlantic  Coast  line  Railroad 
Company  against  A  T.  Snodgrass  &  Co. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed. 

The  Atlantic  Coast  Line  Railroad  Company 
sued  oat  a  distress  warrant  against  A  T. 
Snodgrasa  &  Co.  for  $160,  as  rent  for  the 
year  1910  for  a  lot  of  land  and  certain  Im- 
provements thereon,  occupied  by  the  defead- 
ants'  manufacturing  plant,  to  which  ran  a 
side  track  from  the  main  track  of  the  plain- 
tiff's railroad.  The  defendants  admitted  the 
contract  of  rental  as  alleged,  but  by  their 
counter  affidavit  attempted  to  set  up  by  way 
of  recoupment  a  claim  for  damages  because 
of  an  alleged  violation  of  the  contract  of  rent- 
al, on  the  part  of  the  plaintiff,  during  the 
year  1910;  the  defendants  alle^g  that  the 
railroad  company  refused  their  request  and 
demand  to  place  cars  on  the  said  side  track 
for  their  use  in  shipping  and  receiving  goods 
at  their  plant  over  the  main  line  of  the 
plaintifTs  road,  basing  its  refusal  on  the 
ground  that  the  defendants  declined  to  pay 
$3  demurrage,  which  the  plaintiff  claimed 
and  which  the  defendants  denied  was  due.  It 
wks  alleged  that  the  defendants  were  damag- 
ed by  reason  of  the  closing  down  of  their 
plant  for  six  days  In  consequence  of  not  be- 
ing able  to  get  material  by  way  of  this  side 
trade  for  the  operating  of  their  planing  milL 
It  appeared  from  the  evidence  that  the  plain- 
tiff offered  to  place  cars  for  them  on  the 
"dray  trade"  (which  was  the  track  used  by 
the  public  in  general),  but  tills  offer  was  re- 
fused. 

There  was  evidence  as  to  a  ruling  of  the 
Railroad  .Commission  of  Georgia,  sustaining 
the  defendants'  contention  that  the  demur- 
rage claimed  was  not  due.  The  rent  contract 
was  for  the  rental,  for  the  year  1910,  of  the 
tract  of  land  in  the  dty  of  ThomasvlUe, 
"icnown  as  the  old  compress  lot,  formerly  oc- 
cupied by  the  Thomasville  (Litton  Compress. 
Company,  containing  4  acres,  more  pr  less, 
together  with  the  improvements  thereon  ex- 
cept the  one-story  frame  building,"  at  "the 
yearly  rental  of  $160,  payable  on  the  1st  day 
of  February  In  advance."  There  Is  no  refer- 
ence in  this  contract  to  any  obligation  on  the 
part  of  the  railroad  company  to  furnish  to 
the  defendants  cars  from  Its  main  line  to  the 
side  track.  The  defendants  submitted  testi- 
mony which,  they  contended,  established  their 
damages  to  the  amount  of  $240,  on  account 
of  the  failure  of  the  plaintiff  for  six  days  to 
furnish  cars  on  the  side  trade  for  their  use. 
The  case  was  tried  before  the  Judge  of  the 
city  court  without  a  Jury,  and  the  court  ren- 
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dered  a  Judgment  agfalnst  the  plaintiff  for 
$80,  being  the  difference  between  $160  rent 
claimed  by  the  plaintiff,  and  $240  damages 
claimed  by  the  defendants. 

The  plaintiff  excepted,  assigning  error  for 
the  following  reasons: 

(1)  Because  the  judgment  la  contrary  to  law. 

(2)  BecauM  the  judgment  is  contrary  to  the 
eyidence. 

(3)  Because  the  judgment  is  illegal,  in  that 
under  the  law  the  court  had  no  authority  to 
render  a  judgment  in  {avor  of  the  defendants 
for  an  amount  in  excess  of  the  rent  admitted 
to  be   due. 

(4)  Because  the  damages  claimed  by  the  de- 
fendants against  the  plaintiff  were  not  the 
proper  subject-matter  of  a  plea  of  recoupment, 
as  growing  ont  of  the  contract  of  rental,  but 
were  damages  claimed  for  an  alleged  breach 
of  the  plaintiffs  duty  as  a  common  carrier, 
and  could  be  set  up  only  by  a  plea  of  set- 
off, and'  therefore  did  not  constitnte  a  legal 
defense  by  counter  affidavit  to  a  distress  war- 
rant 

(5)  Because  the  evidence  of  the  defendants  on 
their  plea  of  recoupment  did  not  show  a  breach 
of  contract  or  of  duty  on  the  part  of  the  plain- 
tiff to  the  defendants,  and  therefore  there  was 
no  evidence  on  which  the  court  could  base  its 
judgment. 

J.  H.  Merrill,  of  Tbomasvllle,  and  Bennet 
&  Brandi,  of  Qnitman,  for  plaintiff  In  error. 
BoBCoe  Lake  and  Louis  S.  Moore,  both  of 
ThomasviUe,  for  defendants  in  error. 

ROAN,  J.    Judgment  reversed. 

(U  Qa.  App.  680) 

TtJTHN  V.  SHOWALTER.     (No.  B576.) 
(Court  of  Appeals  of  Georgia.    June  22,  1914.) 

(8plkthu»  by  BditorUtl  Staff.) 

1.  Ckbtiobabi    (S  10*)— Void  Afpuoation— 
Renew  Ai,. 

If  for  any  reason  an  original  application 
for  certiorari  be  void,  it  cannot  be  renewed 
within  6  months ;  but  any  new  application  must 
be  within  the  80  days  for  the  original  applica- 
tion. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  {  17;   Dec.  Dig.  {  10.*] 

2.  Ckbtiorabi  (I  10*)— DrsMissAt-^BrFKCT. 

The  judgment  dismissing  the  original  certio- 
rari, on  the  ground  that  the  original  certiorari 
bond,  required  by  Civ.  Code  1910,  S  5185,  had 
not,  as  is  necessary,  been  approved  by  the  judge 
before  the  writ  was  issued,  not  having  been  re- 
versed, is  binding  between  the  parties  in  pro- 
ceedings for  a  renewaL 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  {  17;   Dec.  Dig.  {  10.*] 

Error  from  Superior  Court,  Bryan  County ; 
W.  W.  Sheppard,  Judge. 

Action  by  J.  S.  Sbowalter  against  W.  G. 
Tuten.  Judgment  for  plaintiff,  and  defend- 
ant brought  certiorari,  which  being  dismiss- 
ed, be  brings  error.    AJBDrmed. 

J.  H.  Smith,  of  Eden,  for  plaintiff  In  error. 
N.  J.  Norman,  of  Savannah,  for  defendant  in 
error. 

ROAN,  J.  Sbowalter  sued  Tuten  In  the 
dty  court  of  Pembroke,  and  obtained  a  ver- 
dict and  judgment  against  the  defendant, 


The  defendant  In  due  time  sued  out  a  cer- 
tiorari. The  case  came  on  for  hearing  be- 
fore the. superior  court  on  May  8,  1913,  and 
was  dismissed  on  the  ground  that  tbe  cer- 
tiorari bond  was  not  approved  by  tbe  judge, 
but  was  approved  by  the  clerk.  There  was 
an  effort  to  renew  tbe  certiorari  by  filing  a 
second  petition  within  6  months  of  the  date 
of  dismissal.  The  judge  sanctioned  the. sec- 
ond application  on  June  11,  1913,  and  when 
the  case  came  on  to  be  heard  by  the  superior 
court  Sbowalter,  through  his  counsel,  made 
a  motion  to  dismiss  the  certiorari  on  the  fol- 
lowing grounds:  (1)  There  Is  no  cause  of  ac- 
tion set  up  In  the  petition  for  certiorari,  au- 
thorizing a  second  writ  of  certiorari.  (2) 
There  was  no  judge  of  the  dty  court  of  Pem- 
broke at  the  time  of  answering  the  certiorari, 
the  said  city  court  having  been  abolished  by 
law,  and  the  answer,  when  filed,  was  not 
In  accordance  with  law.  (3)  Because  a  cer- 
tiorari In  this  case  had  previously  been  grant- 
ed, and  at  the  May  term  of  the  superior  court 
1913,  the  court  passed  an  order  dismissing  said 
certiorari,  and  a  bill  of  ezcepticms  thereon 
was  submitted  to  and  certified  by  the  Judge 
of  the  superior  court,  and  served  on  the  de- 
fendant In  certiorari,  and  the  bill  of  excep- 
tions was  pending  when  the  ivesent  petition 
for  certiorari  was  presented  to  tbe  court,  and 
is  still  pending.  The  court  sustained  tbe  mo- 
tion and  dismissed  the  certiorari.  Counsel 
for  Tuten  stated  to  the  court  that  tbe  bill 
of  exceptions  sued  out  on  account  of  the  dis- 
missal of  the  first  certiorari  had  been  aban- 
doned prior  to  the  time  the  second  certiorari 
was  applied  for,  and  it  was  never  filed  in 
court 

Section  S18B  of  the  Civil  Code  of  1910  pro- 
vides that: 

"Before  any  writ  of  certiorari  ahall  iasne,  ex- 
cept as  hereinbefore  provided,  the  party  apply- 
ing for  tbe  same,  his  agent  or  attorney,  shall 
give  bond  and  good  security,  conditioned  to 
pay  tbe  adverse  party  in  the  canse  the  eventual 
condemnation  money,  together  with  all  future 
costs,  and  shall  also  produce  a  certificate  from 
the  officer  whose  decision  or  judgment  la  tiie 
subject-matter  of  complaint,  that  aU  costs  which 
may  have  accrued  on  the  trial  below  have  l>een 
paid,  which  bond  and  certificate  shall  be  filed 
with  the  petition  for  certiorari,  and  the  se- 
curity on  said  bond  shall  be  liable  as  securities 
on  appeal." 

In  section  6187  provision  is  made  as  to  af- 
fidavit In  iforma  pauperis  In  lieu  of  bond. 
Where  a  writ  of  certiorari  Issues  before 
compliance  with  these  requirements,  tbe  writ 
is  void,  as  it  Issued  without  authority  of  law; 
and  it  Is  subject  to  be  dismissed  by  the  court 
for  that  reason. 

[1]  If  an  original  application  for  a  writ 
of  certiorari  be  for  any  reason  void,  an  at- 
tempted renewal  thereof  within  six  months 
must  be  held  to  be  Ineffectual.  See  Hamilton 
V.  Fhenlx  Ins.  Co.,  Ill  Qa.  876,  36  8.  E.  900: 
McClendon  v.  Hernando  Phosphate  Co.,  100 
Oa.  219,  28  S.  E.  162;  WUllamson  t.  Ward- 
law,  46  Oa.  126. 
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[2]  The  certiorari  orii^nally  sued  out,  of 
which  It  Is  claimed  the  present  Is  a  renewal, 
had  been  dismissed  by  the  conrt,  on  the 
ground  that  the  certiorari  bond  had  not  been 
approved  by  the  Judge  before  the  writ  was 
Issued.  This  judgment,  not  having  been  re- 
versed. Is  binding  between  the  parties;  and 
It  follows  that  no  valid  bond  was  given,  and 
the  writ  was  void.  If  It  was  void,  It  could 
.not  be  renewed ;  and  the  petition  having  been 
presented  fOr  sanction  more  than  30  days  aft- 
er the  rendition  of  the  verdict  and  Judgment 
whi<^  it  sought  to  review,  the  court  commit- 
ted  no  error  In  sustaining  a  motion  to  dis- 
miss the  certiorari  on  this  ground.  See  Ham- 
Uton  V.  Phenix  Ins.  Co.,  107  Qa.  T28,  38  S. 
B.  706 ;  Son.  R.  Co.  v.  Goodrum,  115  Ga.  689, 
42  S.  C  49;  Dykes  v.  Twiggs  County,  116 
Ga.  698,  42  S.  B.  38;  Southern  Ry.  Co.  v. 
Oliver,  13  Ga.  App.  5,  78  S.  B.  684. 

Judgment  affirmed. 

<i*  o«.  App- 18)        ~~~~~~ 

JONES  V.  SAVANNAH  HOTBa:i  CO. 

(No.  5139.) 

<Court  of  Appeals  of  Georgia.    June  22,  1914.) 

(Byllalu*  by  Editorial  Btaff.) 

INRKEEPEBS    (§  11*)— LlABILITT— THETT   FROM 
GrrESr— N'EGUGEHCE. 

An  innkeeper,  who  had  provided  a  sale 
for  the  deposit  of  valuables  and  had  posted  the 
notice  required  by  Civ.  Code  1910,  f  3510.  is  not 
liable  for  jewelry  stolen  from  the  room  of  a 
guest,  even  though  he  was  negligent  in  failing 
to  provide  a  suitable  lock,  or  in  placing  a  fire 
escape  so  as  to  afford  easy  access  to  the  room. 
[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  Si  3,  17-40 ;   Dec.  Dig.  {  II.*] 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  M.  R.  Jonea  against  the  Savan- 
nah Hotel  Company.  Judgment  for  the  de- 
fendant, and  plaintUf  brings  error. 

Affirmed,  after  questions  certified  to  the 
Supreme  Court  had  been  answered  by  that 
court,  reported  In  141  Ga.  530,  81  S.  E.  874. 

O'Byme,  Hartrldge  &  Wright,  of  Savan- 
nah, for  plaintiff  In  error.  Adams  &  Adams, 
of  Savannah,  for  defendant  In  error. 

RUSSELL,  C.  J.  In  view  of  the  Instmo- 
ttons  of  the  Supreme  Court  In  response  to 
the  questions  certified  to  it  by  this  court  In 
this  case  (141  Ga.  530,  81  8.  E  874),  there 
is  no  merit  in  the  exceptions  to  the  charge 
of  the  court.  And  there  was  no  error  in 
overruling  the  plaintlS's  motion  for  a  new 
trial,  since  there  was  evidence  authorizing 
the  Jury  to  find  that  the  Innkeeper  had  an 
iron  safe  for  the  deposit  of  valuable  articles, 
and  that  In  the  room  occni>led  by  the  guest 
a  notice  had  been  posted,  as  required  by 
section  3510  of  the  Civil  Code.  ThU  being 
the  case,  the  innkeeper  was  not  liable  for  the 
value  of  the  watch  and  Jewelry  stolen,  even 
though  the  Jury  were  satisfied  from  the  evi- 
dence that  the  theft  was  due  to  the  negli- 
gence of  the  Innkeeper  in  failing  to  provide 


a  suitable  lock,  or  to  bis  negligence  In  so 
placing  a  fire  escape  as  to  afford  easy  access 
to  the  room  from  the  street. 
Judgment  affirmed. 

WADE,  Jh  not  presidlns. 

'""™°™  (14  Qa.  App.  644) 

KENNEDY  et  al.  v.  SMITH.     (No.  5395.) 
(Court  of  Appeals  of  Georgia.    June  22,  1914.) 

(8yllaiit$  iy  t\e  Court.) 

1.  Apfeai.  and  Ebbob  (S  1002*)— Vbrdob  and 
pubohabeb  —finding  — cowfuotino    evi- 

DKNCE. 

Where  the  evidence  was  conflicting  as  to 
whether  a  vendor  concealed  or  disclosed  to  the 
vendee  the  existence  of  an  incnmbrance  on  lands 
sold  under  a  bond  for  title,  the  finding  of  the 
jury  to  the  effect  that  no  false  representation 
had  been  made,  but  the  fact  and  extent  of  the 
incumbrance  had  been  revealed  by  the  vendor, 
will  not  be  disturbed. 

[EkL  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  3935-3937;  Dec.  Dig.  { 
1002.*] 

2.  Vbhdob  and  Pdbohaskb   ({|  112,  808*)— 

CONTBACT  or  BBKACH— RiOHT  TO  KKBCIND— 
iNCmlBBANCXS. 

Where  the  maker  of  promissory  notes,  given 
for  the  purchase  of  land  holds  the  land  in  nn- 
disturbed  possession  under  a  bond  from  the 
vendor,  obligating  the  latter  to  make  a  good 
and  sufficient  title  to  the  land  upon  payment  of 
the  notes,  he  cannot  rescind  the  contract  of 
purchase  or  defeat  the  collection  of  the  notes 
upon  the  ground  that  the  title  to  the  land  is  in- 
cumbered, without  also  proving  frand  on  the 
part  of  the  vendor,  or  that  he  is  insolvent,  or  a 
nonresident,  or  other  facts  wliich  would  au- 
thorize equitable  interference  with  the  contract. 
Black  V.  Walker,  98  Ga.  31,  26  S.  E.  477.  San- 
derlin  v.  WilUs,  98  Ga.  278,  25  8.  B.  437; 
McLaren  v.  Irvin.  63  Ga.  275 ;  O'Neal  v.  Miller, 
9  Ga.  App.  ISO,  70  8.  E.  071. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SI  199,  200,  862.  877- 
899 ;   Dec.  Dig.  Sf  112,  308.*] 

3.  Vbndob  and  Pttbohaseb   (St  112,  808*)— 
CjOntbact  oy  Bbbach— Right  to  Rescind — 

INCUHBBANCES. 

When  a  mortgage  executed  by  a  vendor  is 
unsatisfied  and  ontatanding  against  land  sold  bv 
him  under  bond  for  title,  an  actual  sale  of  such 
land  under  a  foreclosure  of  the  mortgage  would 
be  an  eviction  at  law  (Martin  v.  Atkinson,  7 
Ga.  228  [2]  60  Am.  Dec.  403) ;  but  the  mere 
existence  of  a  mortgage  covering  the  land,  where 
no  false  representation  is  proved,  and  no  other 
element  of  frand  appears,  will  not  defeat  col- 
lection of  unpaid  pnrdiase  money,  or  authorize 
a  rescis8i(»  of  the  contract  of  purchase  and  a 
recovery  of  purchase  money  already  paid,  es- 
pecially where  the  vendee  is  in  undisturbed 
possession  of  the  propertjr,  and  it  does  nor  ap- 
pear that  Qm  vendor  is  insolvent,  or  that  the 
outstanding  mortgage  is  an  actual  menace  to 
his  quiet  enjoyment  of  the  premises.  Even 
the  existence  of  paramount  outstanding  title 
in  a  third  person  will  not  authorize  the  re- 
scission of  a  contract  of  purchase,  with  the  con- 
sequent incidentals,  unless  equitable  circum- 
stances exist — a  minori.  where  no  equitable  rea- 
son exists,  and  where  there  is  only  a  partial 
outstanding  incumbrance.  Clark  v.  Cleghom,  6 
Ga.  220:  O'Neal  v.  Miller,  9  Ga.  App.  180,  70 
8.  E.  971 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SI  199,  200,  862,  877- 
899 ;   Dec.  Dig.  SS  112,  308.*] 
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4.  yXBDIOT  Ain>  Dkitui.  ov  Nkw  Tbiai.  Ap- 

'nOVKD, 

The  evidence  was  ■aflSdent  to  snstain  the 
verdict,  and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 

Error  from  City  Court  o£  Reidsvllle;  B. 
G.  Collins,  Jndge. 

Action  between  Essie  Kennedy  and  others 
and  M.  A,  Smith.  From  the  Judgment,  the 
parties  first  mentioned  bring  error.    Affirmed. 

Twiggs  &  Gaiuui,  of  Savannah,  for  plaln- 
tifCs  In  error.  H.  H.  Elders,  of  Reidsvllle, 
for  defendant  In  error. 

WADE,  J.    Judgment  affirmed. 

BOAN,  J.,  absent  on  account  of  alcknesB. 


OA  Qa.  App.  ten 

MORGAN  y.  STAOTB.     (No.  S447.) 
(Court  of  Appeals  of  Georgia.    June  22,  1814.) 

(BvUaiiM  hi  the  Court.) 

1.  dtnmcAi.  Law    (H  989,  958*)— Appeai^ 
Deniai.  of  New  Trial. 

Where  a  motion  for  a  new  trial  is  baaed  on 
newly  diseovered  evidence,  and  there  is  con- 
flict in  the  testimony,  and  the  comparative 
credibility  of  witnesses  is  in  issue,  the  trial 
judge  is  the  trior  of  all  facts  in  controversy, 
and  a  reviewing  court  will  not  control  his  deci- 
sion as  to  any  point  at  issue  which  is  dependent 
upon  the  credibility  of  the  witnesses.  Especial- 
ly will  the  refusal  of  a  trial  jndge  to  grant  a 
new  trial  upon  the  ground  of  taewly  discovered 
evidence  not  be  reversed,  where  the  showing  as 
to  a  portion  of  the  alleged  newly  discovered 
evidence  is  not  accompanied  by  proper  affida- 
vits attesting  the  good  character  of  the  affiants, 
and  when  it  further  appears  that  the  evidence 
alleged  to  be  newly  discovered  might,  by  the  ex- 
ercise of  ordinary  diligence,  have  been  ascertain- 
ed before  the  trial. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |l  2318-2323.  239^-2403 ;  Dec. 
Dig.  H  989,  958.<] 

2.  Conviction  aho  Dbriai.  of  Nbw  Tbial 
Apfboted. 

The  evidence  authorised  the  verdict,  there 
was  no  error  on  the  trial,  and  the  court  did  not 
err  in  refusing  a  new  trial. 

Brror  from  Superior  Court,  Pike  County; 
Bobt  T.  Daniel,  Judge. 

J.  H.  Morgau  was  convicted  of.  crime,  and 
brings  error.    Affirmed. 

T.  B.  Patterson,  of  Griffin,  for  plaintUI  in 
error.  B.  M.  Owen,  Sol.  Gen.,  of  Zebnlon, 
for  the  State. 

BU8SBLL,  O.  J.    Judgment  affirmed. 
BOAN,  J.,  absent  on  account  of  sickness. 


(U  Oa.  App.  687) 

COGGBSHALL  v.  GBOBGIA  LAND  &  IN- 
VESTMENT CO.    (No.  6374.) 
(Court  of  Appeals  of  Georgia.    June  22,  1914.) 

(ByUahu*  iy  the  Court.) 

1.  C!oHP0BATioNS  (f  96*)— "Pbefebbkd  Stock" 

—Dividends. 

The  instrument  sued  on  in  this  case  as  an 
evidence  of  indebtedness   was  a  certificate  of 


preferred  stock  in  the  corporation  sued,  and  the 
suit  was  properly  dismissed  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  436;  Dec.  Dig.  i  95.*] 

f Additional  Byltalut  hy  Editorial  Btaff:) 

2.  CoBPORATioNs  (|  95*)- "Pbefebbbd  Stock." 
The  term  "preferred  stock,"  according  t» 
general  legal  interpretation,  is  stock  which  en- 
titled the  holder  to  receive  dividends  from  the 
earnings  of  a  company  before  any  dividends  are 
paid  on  the  common  stock. 

[Bd.  Note.— For  other  cases,  see  Corporadona, 
Cent.  Dig.  I  486 ;  Dec.  Dig.  |  95.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  6600.] 

8.  CoBPOBATioNB  (ii  155,  156*)— "Dividend" 

— "Pbeferbed  Dividend." 

By  a  "dividend"  is  meant  money  paid  out 
of  its  proSts  by  a  corporation  to  its  stockhold- 
ers, and  a  "preferred  dividend"  ia  a  dividend 
iwid  to  one  class  of  stodcholders  in  priority  to 
that  to  be  paid  to  another  class. 

[Ed.  Note.— For  other  eases,  see  Oorporatfona, 
Cent.  Dig.  H  560-663,  568-676,  678,  681-683, 
593-603;  Dec.  Dig.  {{  165,  150.* 

B^r  other  definitions,  see  Words  and  Phrases. 
ToL  8,  pp.  2143-2147;  toL  6,  p.  660a] 

Error  from  City  Court  of  Atlanta;  H.  M, 
Beld,  Judgei 

Action  by  W.  D.  Coggeahall  against  the 
Georgia  Land  &  Investment  (Company.  From 
a  Judgment  sustaining  a  demurrer,  plaintiff 
brings  error.    Affirmed. 

Green,  Tllson  &  McBClnney,  of  Atlanta,  for 
plaintiff  In  error.  Evlns,  Spence  ft  Moore,  of 
Atlanta,  for  defendant  in  error. 

WADE,  J.  W.  D.  Coggeshall  brongbt  suit 
against  the  Georgia  Land  &  Investment  (Com- 
pany, alleging  that  the  defendant  was  a  cor- 
poration under  the  laws  of  (Georgia,  original- 
ly organized  under  the  name  of  Barrett  In- 
vestment Company,  and  that  the  Barrett  In- 
vestment (Company  on  March  4,  1910,  Issued 
to  the  plaintiff  a  certificate  for  what  purport- 
ed to  be  ten  shares  of  preferred  stock  In  the 
said  company,  of  the  par  value  of  $10  per 
share;  that  this  certificate  was  In  fact  noth- 
ing more  than  an  evidence  of  indebtedness, 
and  provided  for  the  payment  of  an  8  per 
cent  dividend  on  the  let  day  of  January  of 
each  year;  that  the  certificate  provided,  also, 
that  it  may  be  retired  on  or  after  December 
31, 1912,  by  payment  of  its  face  value  In  full 
together  with  all  dividends  then  due,  and 
that  no  part  of  it  has  ever  bem  paid;  that 
the  certificate  purports  to  be  part  of  an  au- 
thorized Issue  of  $75,(X)0  of  preferred  stock, 
and  a  large  number  of  similar  certtficatea 
were  issued  by  the  said  company,  aggregat- 
ing $30,000,  a  portion  of  which  the  company 
paid  off,  both  principal  and  interest  or  divi- 
dend, but  the  company  refused  to  pay  the 
plalntlfl  the  amount  of  the  certificate  Issued 
to  him,  though  it  was  in  the  same  class  and 
issue  as  those  paid  off  to  others;  and  that 
by  reason  of  these  facts  the  defendant  was 
Indebted  to  him  in  the  sum  of  $100  princi- 
pal, with  Interest  thereon  at  the  rate  of  8 
per  cent  per  annum  from  March  4,  1910,  be- 
sides interest  upon  Interest  due  upon  the  cer- 
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tiflcate  on  January  1,  1911,  January  1,  1912, 
and  January  1,  1913.  Attached  to  the  peti- 
tion was  a  copy  of  the  certificate,  aa  follows : 
IncorjMirated  under  the  Laws  of  the  State 
of  Georgia,  No.  270.  10  shares.  Barrett  In- 
▼eatment  Company,  Atlanta,  6a.  This  cer- 
tifies that  W.  D.  Coggeshall,  of  Darlington,  S. 
C  is  entitled  to  ten  shares  of  the  preferred 
stock  of  Barrett  Investment  Company,  par 
▼alne  ten  dollars,  upon  which  ten  dollars  per 
share  has  been  paid,  and  is  transferable  in  pei^ 
son  or  by  attorney  upon  the  books  of  the  cor- 
poration only  uiion  the  surrender  and  cancella- 
tion of  this  certificate  properly  indorsed.  This 
certificate  of  stock  is  part  of  an  authorized  is- 
sue of  seventy-five '  thousand  dollars  of  pre- 
ferred stock,  and  Barrett  Investment  Company 
gnarantees  the  payment  of  an  annual  dividend 
of  eight  per  cent,  on  this  stock,  and  the  entire 
profits  of  said  corporation  are  pledged  to  the 
parent  of  said  dividend,  said  dividend,  if  not 
paid  annually,  to  become  cumulative.  Said  divi- 
dend will  be  due  and  payable  on  the  first  day 
of  January  of  each  year.  This  stock  may  be 
retired  on  or  after  December  31,  1912,  by 
payment  in  full  of  the  face  value  thereof,  to- 
gether with  all  dividends  then  due.  In  witness 
whereof,  the  president  and  secretary  of  this 
corporation  have  hereunto  subscribed  their 
names  and  caused  the  corporate  seal  to  be  here- 
to affixed,  this  fourth  day  of  March,  A.  D.  1910. 
Barrett  Investment  Company,  Inc.,  Atlanta, 
6a.  [Seal.]  Charlton  Barrett,  President  C. 
C.  Williams,  Secretary.    Shares,  $10.00  each. 

[1]  The  defendant  denrarred  on  the  ground 
tliat  the  petition  failed  to  set  out  a  canse  of 
action,  and  showed  on  its  face  that  the  In- 
stnunent  sued  upon  was  a  certificate  of 
stock,  and  the  petition  did  not  allege  an  ap- 
plication to  the  board  of  directors  of  the  de- 
fendant company  for  the  desired  redress  be- 
fiore  the  snit  was  filed.  There  were  also  spe- 
cial grounds  of  demurrer  which  the  court 
did  not  consider,  since  the  general  demurrer 
was  sustained,  and  the  petition  dismissed. 
The  defendant  excepfied  to  the  Judgment  sus- 
taining said  demurrer. 

l%e  sole  question  to  be  determined  in  this 
case  is  whether  the  instrument  which  is  the 
baste  of  tbe  salt  is  in  fact  a  mere  evidence  of 
indebtedness  dne  the  plaintiff  by  the  d^end- 
ant  company,  or  is  It  what  it  purports  to  be 
by  ttB  terms,  a  preferred-stock  certificate. 
As  was  said  by  Justice  Lewis  In  Cook  v. 
Bqnitable  Big.  &  Loan  Ass'n,  IM  Oa.  829,  80 
S.  B.  917 : 

'^t  matters  not  what  name  is  given  to  its 
obligations,  whether  stock,  note,  or  bond;  the 
nature  of  the  transaction,  whether  it  be  a  pure 
borrowing  of  money  or  not,  is  determined  by 
the  real  substance  and  effect  of  the  contract 
between  the  parties." 

This  language  Is  quoted  with  approval  by 
Justice  Cobb  in  the  case  of  Savannah  Real 
Estate  Co.  V.  SUverberg,  108  6a.  281,  289,  33 
S.  E.  906,  910.  The  mere  fact  that  the  con- 
tract declares  that  it  Is  a  certificate  of  pre- 
ferred sto^  does  not  determine  its  charac- 
ter, 

IS]  The  term  "preferred  stock,"  according 
to  gweral  legal  interpretation,  is  stock  which 
entitles  the  holder  to  receive  dividends  from 
the  earnings  of  a  company  before  any  div- 
idends are  paid  on  the  oommoii  sto^ 


W  By  a  "dividend"  is  meant  money  paid 
out  of  its  profits  by  a  corporation  to  its 
stockholders,  and  a  preferred  dividend  Is  a 
dividend  paid  to  one  class  of  stockholders  in 
priority  to  that  to  be  paid  to  another  class. 
Preferred  stock  takes  a  multiplicity  of 
forms,  but  usually  possesses  certain  distinc- 
tive characteristics.  The  dividend  may  be 
either  cumulative  or  noncnmulative,  and,  un- 
less the  contract  ez|;>reesly  provides  other- 
wise, preferred  stockholders  participate  in 
the  surplus  profits,  after  the  preferred  div- 
idend had  been  dedaied  on  the  preferred 
stock,  and  an  equal  dividend  on  the  common 
stock.  6enerally  preferred  stockholders  are 
entitled  to  vote  at  elections,  and  to  exercise 
the  various  rights  of  common  stockholders, 
unless  the  right  to  vote  Is  expressly  with- 
held from  them  by  the  terms  tmder  which 
the  contract  is  Issued.  The  variety  of  forms 
under  which  preferred  stock  may  be  legally 
Issued  are  to  be  found  in  the  charter,  the 
by-laws,  the  certificate  of  stock,  resolutions 
of  the  stockholders  and  directors,  minutes  of 
the  corporate  meetings,  reports  of  or  to  the 
company,  and  any  contract  under  which  the 
stock  was  issued.  The  rights  pertaining  to 
such  stock  are  matters  of  contract,  and  the 
contract  is  to  be  ascertained  from  the  sourc- 
es named  above.  A  preferred  stockholder  Is 
entitled  to  a  certificate  which  sets  forth  the 
fact  of  the  prefermoe;  and  sometimes  the 
right  is  given  to  exchange  common  stock  for 
preferred,  or  preferred  for  common  stock, 
etc.  In  fact,  where  the  corporation  has  au- 
thority to  issue  preferred  stock,  it  may  at- 
tach such  conditions,  not  violative  of  law  or 
contrary  to  public  policy,  aa  It  deems  best, 
and  one  of  such  conditions  may  be  that  the 
corporBti<m  may  retire  the  stock  at  par  vrith- 
In  a  certain  time.  See  1  Cook  on  Corpora- 
tions (6th  Ed.)  731  et  seq. 

The  plaintiff  In  error  relies  on  the  case  of 
Savannah  Beal  Bhtate  Co.  v.  SUverberg,  s«- 
pra,  as  authority  to  sustain  the  contention 
that  the  document  under  consldwatlon  was 
an  evidence  of  Indebtedness,  and  not  In  fact 
a  sto<A  certlflcate,  and  there  la  mn*^  In  that 
decision,  and  in  the  case  of  Cook  v.  EXjuita'ble 
Big.  &  Loan  Ass'n,  supra,  that  tmds  to  sup- 
port this  view,  but  a  careful  study  of  the 
case  of  Savannah  Real  Estate  Co.  v.  SUver- 
berg, which  Is  more  cIob^  in  point,  will  dis- 
close a  difference  between  the  certlflcate 
there  examined  and  the  one  now  tmder  con- 
sideration, which  authorized,  in  our  opinion, 
the  ruling  of  the  trial  Judge.  In  that  case. 
Justice  Cobb,  in  discussing  the  certlflcate 
which  was  there  held  to  be  a  mere  evidence 
of  indebtedness,  said,  in  substance,  that  the 
general  appearance  of  the  paper  indicated 
that  it  was  a  certificate  of  stock,  but  its 
terms  showed  that  the  holder  thexeot  was 
deprived  of  one  of  the  important  rights  of 
a  stockholder  in  a  corporation — that  Is,  the 
right  to  vote — though  It  was  true  the  mere 
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deprlmtlon  of  this  rl^t  wonid  not  neces- 
sarily prevent  the  holder  from  being  a  mem- 
ber of  the  corporation,  if  the  other  terms  of 
the  certificate  were  sacb  as  woold  be  con- 
sistent with  his  membership  in  the  cor- 
poration. In  the  certificate  now  nnder  con- 
sideration, its  holder  is  not  by  its  terms  de- 
nied the  right  to  vote  or  to  participate  In  the 
meetings  of  the  corporation.  It  Is  silent  on 
'  this  point,  and  hence,  under  the  general  law. 
he  would  have  that  right  Since  the  record 
does  not  disclose  the  anthority  nnder  which 
the  certificate  was  Issued,  we  are  forced  to 
rely  entirely  upon  a  careful  study  and  com- 
parison of  that  instrument,  with  the  instru- 
ment InTOlved  in  the  SUverberg  Case,  supra, 
for  a  solution  of  the  question  we  are  deter- 
mining. Justice  Cobb  said,  in  the  Sllverberg 
case,  that: 

"It  seems  to  be  clear  from  the  certificate, 
thoui^  not  in  express  terms  so  stated,  that  what 
Is  therein  called  a  dividend  of  8  per  cent,  is  not 
to  be  paid  absolutely  and  at  all  events  but  sim- 
ply in  the  event  the  corporation  earns  a  suffi- 
cient amount  to  pay  to  each  holder  of  such  cer- 
tificate that  amount" 

And  he  declares  that  "this  stipulation 
rather  indicates  that  the  holder  would  be  a 
member  of  the  company."  In  the  certificate 
we  are  now  considering  the  same  indication 
may  be  found,  as  the  Barrett  Investment 
Company  (afterwards  Georgia  Loan  &  In- 
vestment Company)  guarantees  the  paymenr 
of  an  annual  dividend  of  8  per  cent  on  this 
stock,  and  the  entire  profits  of  the  corpora- 
tion (and  the  profits  alone)  are  pledged  to 
the  payment  of  the  said  dividend,  which,  if 
not  paid  annually,  shall  become  cumulative; 
the  dividend  to  be  due  on  the  Ist  day  of  Jan- 
uary each  year.  In  the  Sllverberg  Case  the 
certificate  contains  a  provision  as  follows: 

"The  entire  issue  of  this  preferred  stock  shall 
be  retired  by  the  company  on  January  1,  1887, 
at  its  face  value,  but  the  company  reserves  the 
right  to  retire  the  same  or  any  part  thereof  at 
any  time  after  two  years  from  date,  by  giving 
three  months  notice,    etc 

Justice  Cobb,  commenting  on  this  stipnia- 
tlon,  says  that  the  distinct  provision  that 
the  amount  specified  in  the  certificate  shall 
be  paid  on  a  given  date,  and  the  reserva- 
tion of  the  right  to  pay  it  upon  notice  to 
the  holder,  upon  a  day  earlier  than  the  day 
fixed  in  the  cerdficate  indicates  "an  inten- 
tion to  make  a  contract  under  which  one 
party  was  to  receive  the  money  for  use  in 
its  business  and  return  the  same  in  any 
event  at  a  designated  dme  and  earlier  if  de- 
sired, paying  to  the  person  whose  money 
was  thus  used,  as  interest  thereon,  a  certain 
proportion  of  the  earnings  made  by  the  bor- 
rower In  a  given  enterprise;  the  amount  of 
interest  thus  to  be  paid  for  the  loan  of  the 
money  depending  upon  the  success  of  the  en- 
terprise in  which  the  borrower  was  to  nse 
the  money."  It  indicates  clearly  that  the 
relation  of  borrower  and  lender  arose  be- 


tween the  parties  nnder  the  terms  and  Con- 
ditions, or  according  to  the  real  substance 
and  effect  of  the  contract  As  suggested  by 
the  learned  ]nstlce  In  the  same  decision: 

"The  question  as  to  whether  the  holder  of  a 
certificate  issued  by  a  corporation  Is  a  member 
of  such  cotporation,  or  whether  the  certificate  is 
simply  evidence  of  a  debt  due  by  the  corpora- 
tion to  the  holder,  is  one  that  depends  upon  the 
particular  facts  of  each  case ;  and.  if  such  cer- 
tificate makes  the  holder  a  preferred  stock- 
holder in  the  corporation,  the  question  as  to 
what  are  his  rights  against  other  stockbolden 
depends  also  upon  the  facts  of  each  case." 

The  case  sub  Judice,  while  it  may  be  an- 
alogized to,  is  readily  distinguished  from, 
the  Sllverberg  Case,  supra,  on  its  peculiar 
facts,  and  by  a  consideration  of  the  reasons 
upon  which  was  based  the  conclusion  that 
the  Sllverberg  certificate  was  merely  an  evi- 
dence of  indebtedness.  The  certificate  is- 
sued by  the  Barrett  Investment  Company,  as 
part  of  an  authorized  issue  of  preferred 
stock,  provides  for  the  payment  of  an  annu- 
al dividend  of  8  per  cent,  as  aforesaid,  which 
shall  become  cumnlatlTe  if  not  paid  annual- 
ly, but  which  is  due  and  payable  on  a  definite 
date  in  each  year,  and  the  profits  are  pledg- 
ed for  its  payment — which  is  at  least  an 
"earmark"  or  Indication  of  a  stock  certifi- 
cate, as  in  the  Sllverberg  Case.  It  provides 
that  the  stock  "may  be"  retired  on  or  after 
December  31,  1912,  but  does  not  declare  ab- 
solutely that  It  "shall  be"  retired  on  that  or 
any  other  date,  so  that  the  definite  pro- 
nouncement as  to  the  maturity  of  the  debt 
as  made  In  the  Sllverberg  Case,  is  laddng, 
and  it  merely  appears  that  the  corporation 
reserves  to  itself  the  right  to  retire  these 
stock  certificates,  providing  for  a  preferred 
annual  dividend  of  8  per  cent  at  its  option, 
on  or  after  a  date  certain,  and  did  not  ob- 
ligate and  bind  Itself  absolutely  and  un- 
equivocally to  return  to  the  purchasers  of 
the  certificates  the  amount  of  their  invest- 
ment with  interest  or  dividends,  as  In  the 
case  of  Cook  v.  Equitable  Big.  &  Loan  Ass'n, 
supra ;  or  to  pay  off  a  debt  with  interest  on 
a  fixed  date,  as  in  the  Sllverl^rg  Case.  The 
"circumstance,"  referred  to  as  aiding  the 
court  in  determining  that  the  Sllverberg  cer- 
tlOcate  was  merely  an  evidence  of  indebted- 
ness was  the  fact  mentioned  above,  that  the 
holder  of  that  certificate  was  deprived  of 
any  and  all  right  to  vote  at  corporate  meet- 
ings, and  this  circumstance  (though  not  in 
itself  controlling),  together  with  the  stipula- 
tion that  the  entire  Issue  of  so-called  "pre- 
ferred stock,"  "sliall  be  retired"  on  a  date 
fixed  and  certain,  determined  the  character 
of  the  document  there  considered,  and  led 
to  the  conclusion  reached.  It  is  now  clearly 
settled  that  a  preferred  stockholder  is  not 
a  corporate  creditor,  though  there  has  been 
some  contusion  on  the  point  and  since,  un- 
der our  ruling  in  this  case,  the  plalntlfT  was 
such  a  stockholder.  It  follows  that  he  could 
not  maintain  this  rait    It  does  not.  appear 
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from  the  petltloii  of  the  plaintiff  whether  or 
not  the  defendant  corporation  had  creditors 
other  than  Its  stockholders.  As  was  said  by 
Circuit  Judge  (now  Justice)  Lnrton,  In  Ham- 
lin T.  Toledo,,  St.  L.  &  K.  O.  B.  Co.,  78  Fed. 
664,  24C.  G.A.271,  86Ii.B.A.  826: 

"There  is  a  sense  in  which  every  shareholder 
is  a  creditor  of  the  corporation  to  the  extent  ot 
his  contribution  to  the  capital  stock.  In  that 
sense  every  corporation  includes  Its  capital  stock 
among  its  liabilities.  But  that  creditor  relation 
is  one  which  exists  only  between  the  corpora- 
tion and  its  shareholders.  It  is  a  liability 
which  is  postponed  to  every  other  liability,  and 
no  part  of  the  capital  stock  can  be  lawfully  re- 
turned to  the  stockholders  until  all  debts  are 
paid  or  provided  for." 

In  Spencer  ▼.  Smith,  201  Fed.  647  (1),  120 
C.  C.  A.  75,  it  was  held  that  the  assets  of  a 
corporation  represented  by  its  capital  stock, 
are  a  trust  fund  for  the  payment  of  its  debts ; 
and  hence  stockholders  may  not  legally  agree 
among  themselves  that  this  trust  fnnd  shall 
be  appropriated  by  them  or  some  of  them  as 
against  the  claims  of  creditors. 

For  anght  that  appears  In  the  petition  of 
tbe  plaintiff,  the  defendant  corporation  has 
no  assets  other  than  Its  capital  stock,  and 
may  owe  debts  equal  to  or  exceeding  the 
amount  of  such  capital  stock.  Bence,  un- 
der the  ruling  In  the  case  of  Spencer  v. 
Smith,  supra,  and  as  ably  argued  in  the  opin- 
ion in  that  case,  whatever  be  the  rights  of 
the  preferred  stof^holders  as  against  the 
common  stockholders,  no  withdrawal  from 
tbe  capital  of  a  corporation  can  be  effected 
by  a  preferred  shareholder,  unless  It  appear 
there  are  no  outstanding  creditors  whose 
Interest  might  be  adversely  affected  thereby, 
whatever  be  the  mutual  rights  between  the 
preferred  and  common  stock,  since  such  a 
withdrawal  would  be  manifestly  against  pub- 
lic policy;  and  the  plaintiff  consequently 
conld  not  maintain  this  snlt  as  a  preferred 
stockholder. 

Tbe  contract  ander  consideration,  especial- 
ly in  view  of  the  analogy  between  It  and  the 
Sllverberg  contract,  is  difficult  to  classify; 
but,  bearing  in  mind  the  distinctions  drawn 
between  the  Silverberg  Case  and  this  one, 
and  taking  Into  consideration  the  recent  de- 
cisions of  many  courts  of  last  resort  which 
sustain  the  general  proposition  that  a  pre- 
ferred stockholder  is  not  a  corporate  credi- 
tor, and  the  reason  of  public  policy  which 
denies  to  a  preferred  stockholder  any  legal 
preference  over  the  assets  of  the  corporation, 
as  against  the  Interest  of  other  or  outside 
creditors,  we  conclude  both  that  the  so-called 
stock  certificate  was  in  fact  what  it  is  de- 
nominated, and  (that  being  true)  that  the 
trial  Judge  did  not  err  In  sustaining  the  de- 
amrrer  and  dismissing  the  plaintUTs  peti- 
tion, 

Judgment  aflarmedL 

BOAN,  J.,  absent  oa  account  of  sickness. 


(14  (3«.  App.  707) 

MAXOB,  etc.,  OF  CITT  OF  AMEBICUR  ▼. 

ANSLET.     (No.  5602.) 
(Court  of  Appeals  of  Georgia.    June  22,  1914.) 

(Byttabu$  If  the  Court.) 

1.  Municipal  Gorpobations  (g  394*)  —  Ob- 

BTBUOTION     or    SlDKWALK    —    LlABILrrT    OF 

City. 

The  petition  stated  a  cause  of  action. 

[BM.  Note. — For  other  cases,  see  Municipal 
Orporations,  Cent  Dig.  Si  038-845 ;  Dec.  Dig. 
{  394.*] 

2.  TaiAI.  ({  262*)  — iNBTBUOnORS  — Apfuoa- 

BiuTT  TO  Evidence. 

Even  if  a  municipality  may  be  liable  for 
punitive  damages,  the  inatruction  of  the  court 
upon  that  subject  was  not  warranted  by  any 
evidence  in  the  record,  and  was  for  that  reason 
error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  506,  596-612 ;   Dec.  Dig.  {  252.*] 

3.  Appbal  and  Ebbob  (ij  856,  1068*)— DiB- 

OBETIONABT    RUUNO    —    RErUSAL    OV    NBW 

Tbial— Rabmuess  Ebbob. 

The  evidence  warranted  a  finding  that 
there  had  been  an  unauthorized  invasion  of  the 
plaintiffB  rights,  and  that  a  tort  had  been  com- 
mitted by  the  defendant  which  would  have"  au- 
thorized the  recovery  of  nominal  damages,  if  not 
the  award  of  a  substantial  amount.  This  being 
true,  it  cannot  be  adjudged  by  this  court,  es- 
pecially in  view  of  the  small  amount  returned 
by  the  jury,  that  the  court  erred  in  approving 
the  verdict  rendered,  and  for  this  reason  the 
judgment  of  the  court  below  in  refusing  a  new 
trial  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3406-3424,  3429-3434, 
4225-4228,  4230 ;   Dec.  Dig.  §{  856,  1068.»] 

Error  from  C!Ity  Court  of  Amerlcoa;  W. 
M.  Harper,  Judge. 

Action  by  Frank  Ansley,  administrator, 
against  the  Mayor  and  City  Council  of  C^ty 
of  Americus.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Hollls  Fort,  of  Americns,  for  plaintiffs  Id 
error.  W.  P.  Wallls,  and  Shlpp  &  Sheppard, 
all  of  Americus,  for  defendant  tn  error. 

BOAN,  J.  Ansley  sued  the  mayor  and  city 
council  of  Americns  for  damages  in  the  sum 
of  $1,000  because  of  alleged  negligence  on  the 
part  of  a  contractor  of  the  dty  in  piling  up 
and  leaving  for  an  unreasonable  length  of 
time  dirt  and  clay  on  the  sidewalk  in  front 
of  plaintiff's  house  from  a  ditch  that  was  be- 
ing dug  in  the  street,  thereby  causing  him 
and  his  family  great  Inconvenience  and  an- 
noyance. There  was  no  allegation  of  any 
special  damage.  The  defendant  demurred  to 
the  petition  and  answered,  denying  liability. 
The  conrt  overruled  the  demurrer,  and  the 
case  proceeded  to  trial.  At  the  conclusion 
of  the  plaintifTs  testimony  the  defendant 
moved  for  a  nonsuit,  and  the  motion  was 
overruled.  The  Jury  rendered  a  verdict  in 
favor  of  the  plaintiff,  for  $100.  The  defend- 
ant filed  a  motloh  for  a  new  trial,  contain- 
ing the  usual  general  grounds,  and  alleging 
that  tbe  court  erred  in  not  granting  a  non- 
suit, and  in  certain  portions  of  the  charge. 
This  motion  was  overruled,  and  the  defend- 
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ant  excepted,  assigning  error  apon  the  over- 
ruling of  the  demurrer,  as  well  as  upon  the 
refasal  of  a  new  trial. 

[1]  1.  The  petition  stated  a  cause  of  ac- 
tion, and  the  court  did  not  err  In  overruling 
the  demurrer. 

[2]  2.  Is  a  municipal  corporation  liable 
In  this  state  for  punitive  or  exemplary  dam- 
ages? So  far  as  our  Investigation  has  ex- 
tended It  appears  that  California  Is  the  only 
state  In  the  Union  In  which  such  damages 
are  recoverable  against  a  municipal  corpora- 
tion, and  In  tbat  state  they  are  recoverable 
only  because  of  express  legislation  on  the 
subject  We  have  found  no  ruling  by  the 
courts  of  last  resort  of  our  state,  but  the 
almost  universal  doctrine,  as  laid  down  by 
the  text-books  and  in  the  decisions  of  courts 
of  other  states,  Is  that,  unless  expressly  au- 
thorized by  statute,  a  munldpal  corporation 
Is  never  liable  in  exemplary  damages.  See 
Bennett  v.  City  of  Marion,  102  Iowa,  425,  71 
N.  W.  860,  63  Am.  St  Rep.  464 ;  Ogg  v.  City 
of  Lansing,  36  Iowa,  495,  14  Am.  Rep.  499; 
Van  Horn  v.  City  of  Des  Moines,  63  Iowa,  447, 
19  N.  W.  293,  60  Am.  Rep.  750;  City  of  Chi- 
cago V.  Kelly,  69  111.  475;  Wilson  v.  City  of 
Wheeling,  19  W.  Va.  323,  42  Am.  R«p.  780; 
Hunt  V.  Boonesvllle,  65  Mo.  620,  27  Am.  Rep. 
299;  Sutherland  on  Damages,  i  412;  Bur- 
dlck'a  Law  of  Torts  (2d  Ed.)  105-112,  204; 
Costich  V.  City  of  Rochester,  68  App.  Div. 
623,  73  N.  T.  Supp.  835. 

While  we  do  not  now  decide  that  a  munici- 
pal cori)oratlon  would  not  under  some  ctr- 
cumstances,  be  liable  for  punitive  or  exem- 
plary damages,  we  do  hold  that  in  this  case 
the  evidence  discloses  no  such  conduct  on  the 
part  of  the  municipality  or  its  agents  as  Jns- 
tifles  punitive  or  exemplary  damages,  and 
the  court  was  in  error  in  charging,  as  set  out 
in  the  motion  for  a  new  trial,  as  follows: 

"In  some  torts,  the  law  permits  the  jury, 
where  actual  damages  have  been  sustained,  to 
award  what  is  known  as  punitive  damages — 
that  is,  in  the  nature  of  a  punishzneDt  to  the 
defendant  for  the  wrong  done.  The  rule  in 
relation  to  tbe  recovery  of  punitive  damages 
for  a  nuisance  is  as  follows:  It  is  only  in  in- 
fltances  where  the  injury  inflicted  is  from  wan- 
ton or  malicious  motives,  or  reckless  disregard 
of  tbe  rights  of  others,  or  when  an  act  results 
in  great  hardship  and  oppression,  that  puni- 
tive damages  are  given.  Now  on  that  branch 
of  the  case,  if  you  consider  the  defendant  lia- 
ble in  damages,  before  you  would  be  authoris- 
ed to  return  a  verdict  indudine  any  punitive 
damages,  you  have  to  believe  that  the  act  on 
tbe  part  of  the  plaintiff  was  willful  or  wanton, 
or  done  with  a  malidons  motive,  or  that  there 
was  a  reckless  disregard  of  the  rights  of  the 
defendant,  or  that  uie  act  resulted  in  great 
hardship  and  oppression.  If  you  should  be- 
lieve that  tbe  plaintiff  is  liable,  and  that  the 
defendant  willfully,  and  with  malicious  motives 
as  against  this  defendant  caused  this  dirt  un- 
necessarily to  be  thrown  on  the  walk  in  front 
of  his  premises,  or  if  you  believe  that  after  it 
was  thrown  there  the  dty,  with  a  malicious 


motive,  winfally  and  wantonly  permitted  It  to 
remain  there  an  unreasonable  length  of  time, 
in  that  instance  yon  would  be  authorised  to 
award  punitive  damages,  and  there  is  no  rule 
of  law  to  de&ie  to  the  Jurv  the  amount  you 
should  award  as  punitive  damages.  It  is  a 
matter  that  addresses  itself  to  the  coaadence 
of  the  Jury  under  the  facts  and  drcumstances 
of  the  case." 

There  being  no  evidence  in  the  record  to 
which  this  charge  could  be  adjusted,  it  was 
error.  See  Georgia  B.  Co.  v.  Gardner,  115 
Ga.  954,  42  S.  £3.  260;  Southern  By.  Co.  v. 
O'Bryan,  119  Qa.  149,  46  S.  B.  1000;  GeorgU 
R.  Co.  V.  Gardner,  118  Ga.  724-727,  46  S.  B. 
600. 

[3]  8.  But  though  we  do  not  determine  tite 
question  as  to  the  liability  of  a  municipal 
corporation  for  damages  purely  vindictive  In 
their  nature,  and  though  we  are  satisfied 
that  the  trial  Judge  erred  in  the  instruction 
to  which  we  have  Just  referred,  we  are  not 
convinced  that  the  plaintiff  in  error  Is  ea- 
titted  to  a  reversal  of  tbe  Judgment  over- 
ruling the  motion  for  a  new  trial  The 
amount  of  the  verdict  is  comparatively  so  in- 
significant as  to  preclude  the  supposition  that 
the  Jury  intended  to  award  punitive  damages, 
and  for  that  reason  we  are  safe  in  condad- 
ing  that  the  error  to  which  we  have  referred 
may  be  adjudged  to  be  harmlees.  The  evi- 
dence is  nndispnted  that  red  day  dng  from 
a  very  deep  ditch,  which  conld  have  been  de- 
posited on  the  opposite  side,  was  thrown  oat 
on  the  sidewalk  In  Croat  of  tbe  plalntUTs 
house  and  in  front  of  Us  gate^  until  it  ac- 
cumulated to  the  bel^t  of  several  feet  and 
oompletdy  prevented  Ingress  or  egress  tronn 
that  side  of  his  premises,  and  that  it  was 
permitted,  in  part  at  least,  to  remain  in 
this  condition  from  some  time  in  October  to 
some  time  in  February.  The  Jury  were  fally 
anthorlxed  to  infer  that  even  if  there  were 
not  testimony  to  that  effect,  this  obstrocUon 
could  have  been  much  sooner  removed,  so  as 
to  have  permitted  the  plaintiff  to  attend  di- 
vine services  at  night  and  bis  business  con- 
cerns upon  week  days.  There  was  certainly 
such  an  infraction  of  the  public  duties  of  the 
municipality  as  entiUed  the  plaintiff  to  at 
least  nominal  damages;  and,  in  view  of  the 
holdings  of  this  court  that  a  verdict  of  $160 
and  a  verdict  of  $260  may  be  included  with- 
in the  definition  of  the  term  "nominal  dam- 
ages," it  cannot  be  held  that  the  motion  for 
a  new  trial  was  not  overruled  by  the  trial 
Judge  upon  this  theory.  Especially  is  this 
true  since  the  order  in  the  record  is  a  mere 
general  order  refusing  a  new  trial,  and  the 
rule  is  well  settied  that  if  the  ruling  of  the 
lower  court  is  sustainable  on  any  ground,  it 
will  not  be  reversed.  See  Western  Union 
Telegraph  Co.  v.  Glenn,  8  Ga.  App.  168,  68 
S.  E.  881;  Southern  Ry.  Co.  t.  Johnson;  8 
Ga.  App.  664,  70  S.  E.  69. 

Judgment  affirmed. 
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(14  Oe.  App.  tSO 

STRICKLAND  et  aL  v.  FARMERS'  SUPPLY 

CO.     CNo,  6411.) 
(Court  of  Appeals  o(  Georgia.    June  22,  1914.) 

(BvIMm*  hy  the  Oeurt.) 

1.  BVIDKNCB     (8     432*)— Pabol     HV1D«NC!»— 

Skalbo  Noii— Conbidesation. 
The   eonaideratiori    of   a   promlsBory   note 
may  be  a  legitiiiiate  subject  of  inquiry,  tliougli 
tlie  note  be  oader  seal 

[Ed.  Note.— For  oUier  cases,  see  Evidence, 
Cent  Dis.  U  1981-1989;   Dec.  Dig.  |  4S2.*] 

2.  EviDxnoK  (I  432*)— Fbattds,  Statxttb  of 

(I  18*)— PaBOL  BVIDSirOS-GirABANTT— Goh- 
mDKRATION. 

"A  promise  in  writing  to  answer  for  the 
debt  of  another  need  not  state  the  oonsideration 
therefor,  bnt  the  fact  of  the  undertaking  being 
in  writing  does  not  preclude  inquiry  as  to 
whether  a  consideration  for  the  promise  in  fact 
exists;  and  a  promise  to  pay  the  pre-existing 
debt  of  another,  without  any  detriment  or  In- 
Cdnvenience  to  the  creditor,  or  any  benefit  se- 
cured to  the  debtor  in  consequence  of  the  un- 
dertaking, is  a  mere  nudum  pactnm."  Davis 
V.  Tift,  TO  Ga.  63. 

[Ed.   Note.— For   other   cases,    see    Evidence, 
Cent   Die.   H  1981-1989;    Dec.   Dig.  I  432; • 
Frauds,  Statute  of,  Cent.  Dig.  if  27-31 ;    Dec 
Dig.   I   la*] 
8.  BviDKifta  (I  428»)— Parol  Evidenc«-Lk- 

OAZ.    EXIBTBNCK    Or    COHTBAOT. 

While  parol  evidence  is  generally  inadmis- 
sible to  vary  or  contradict  the  terms  of  a  writ> 
ten  instrnment,  there  is  a  wide  difference  be- 
tween a  plea  which  seeks  by  parol  to  vary  the 
terms  of  a  written  contract  and  a  plea  which 
affirma  in  effect  that  the  contract  in  question 
never  in  fact  had  any  legal  existence.  In  the 
one  case,  the  existence  of  a  contract  is  admit- 
ted ;  In  the  other,  the  assertion  that  one  of  the 
dements  indispensably  necessary  to  the  crea- 
tion of  a  contract  was  absent  amounts  to  a 
denial  that  the  contract  in  question  was  ever 
legally  in  existence  or  effective. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  I  42&*] 

Error  from  City  Conrt  ot  Dnblin ;  Jas.  B. 
Hicks,  Judge. 

Action  by  the  FarmerB'  Supply  Company 
against  W.  L.  Strickland  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

J.  S.  Adams,  of  Dublin,  for  plaintiffs  In  er- 
ror. Davis  &  Sturgla,  ot  Dublin,  for  defend- 
ant in  error. 

RUSSELL,  C.  J.  The  Farmers'  Supply 
Company  sued  W.  L.  Strickland,  J.  L.  Strick- 
land, and  J.  A.  Strickland  on  a  propilssory 
note  for  $147.66  principal,  and  Interest  and 
attorney's  fees.  A  copy  of  the  note^  which 
was  under  the  seal  of  each  party,  was  at- 
tached to  tlie  petition.  The  defendants 
pleaded  that  at  the  time  the  note  was  given 
tbe  plaintiff  agreed  that  they  should  never 
be  sued  on  it,  and  they  signed  the  instrument 
In  consideration  of  that  promise ;  that  there 
was  no  consideration  for  the  note ;  and  that, 
"wliile  said  note  recites  that  it  Is  given  'for 
▼alne  received,'  these  defendants  do  each  de- 
clare that  there  was  no  value  received  of 
any  kind  or  character  whatsoever."    The  al- 


legation that  the  defendants  had  been  served 
with  the  statutory  notice  requisite  to  fix  lia- 
bility for  attorney's  fees  was  also  denied. 
Upon  oral  motion  ot  the  plaintiff,  the  court, 
after  refusing  to  allow  an  amendment  which 
was  offered  by  tbe  defendants,  struck  the 
defendants'  plea  and  answer,  and  directed  a 
verdict  In  favor  of  the  plaintiff  for  princi- 
pal, interest,  and  attorney's  fees. 

In  the  amendment  offered  by  the  defend- 
ants it  was  distinctly  alleged  that  the  note 
was  given  to  close  up  an  account  against  W. 
L  Strickland,  Sr.,  who  was  then  deceased, 
and  that  it  was  given  without  any  consider- 
ation to  any  one  of  the  defendants;  that  the 
plaintiff  knew  at  the  time  it  was  given  that 
neither  of  the  defendants  was  liable  for  the 
debts  of  W.  L.  Strickland,  Sr.,  and  likewise 
knew  that  neither  of  them  had  received  a 
benefit  from  any  claim  of  Indebtedness  which 
the  Farmers'  Supply  Company  held  against 
W.  L.  Strickland,  Sr.  It  was  farther  alleged 
in  the  amendment  that  at  the  time  the  de- 
fendants executed  the  note  there  was  no  es- 
tate of  W.  L.  Strickland,  Sr.,  deceased,  other 
than  that  which  was  set  aside  for  the  year's 
support  of  bis  widow,  and  that  there  was  no 
promise  or  obligation  made  by  the  defend- 
ants at  the  time  the  note  was  made,  or  sub- 
sequently, to  prevent  the  plaintiff  from  pro- 
ceeding against  the  estate  of  W.  L  Strick- 
land,  Sr.,  for  the  purpose  of  collecting  tbe 
amount  due  by  him  to  the  plaintiff.  The  de- 
fendants admitted  that  W.  L  Strickland,  Sr., 
was  their  father,  but  they  alleged  that  the  al- 
lowance of  the  year's  support  for  the  widow 
left  nothing  to  be  divided  among  the  heirs, 
and  consequently  the  defendants  did  not  de- 
rive and  would  never  derive  any  benefit  by 
reason  of  the  plaintiff's  failure  to  collect  the 
debt  out  of  the  estate.  The  foregoing  state- 
ment summarizes  the  main  features  of  the 
amendment 

[1-3]  We  are  dear  that  the  striking  of  the 
defendants'  answer  was  error,  for  the  reason 
that  there  was  an  issue  as  to  the  service  of 
the  notice  as  to  attorney's  fees.  But,  aside 
from  this,  we  think  tbe  court  erred  in  not 
allowing  the  amendment,  and  in  not  there- 
after submitting  to  the  Jury  the  issue  as  to 
whether  tbe  note  was  void  for  want  of  con- 
sideration. EYom  tbe  argument  and  citations 
ot  counsel  tor  the  defendant  in  error,  it 
seems  that  the  court  below  was  of  the  opin- 
ion that  evidence  in  support  of  the  proposed 
amendment  would  be  objectionable  as  tend- 
ing to  contradict  or  vary  the  terms  of  the 
note,  and  that  it  was  upon  this  ground  that 
the  amendment  was  refused  and  the  answer 
stricken.  It  is,  of  course,  well  recognized 
that  parol  evidence  is  inadmissible  to  vary 
or  contradict  the  terms  of  a  written  instru- 
ment; but  it  is  equally  well  settled  that  the 
consideration  ia  a  le^tlmate  subject  of  in- 
quiry, and  that  tbe  contract  may  be  avoided, 
either  in  whole  or  in  part,  upon  proof  of  fail- 
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ve  of  conslderatton.  And  there  is  no  con- 
flict In  the  application  of  these  two  princi- 
ples. Hie  assertion  that  a  contract  is  void 
for  want  of  consideration  neither  contradicts 
nor  varies  the  terms  and  conditions  embodied 
In  the  Instrument.  The  assertion  that  a  con- 
tract, for  want  of  consideration.  Is  nndnm 
pactum,  Is  not  the  assertion  of  the  conten- 
tion that  the  stipulations  of  the  written  in- 
strument are  incorrectly  stated,  but  rather 
an  assertion  that  no  valid  contract  in  fact 
was  ever  made  by  the  parties,  for  the  reason 
that  there  was  an  absence  of  one  of  the  in- 
dispensable essentials  of  every  contract,  to 
wit,  consideration. 

We  think  the  amendment  offered  by  the 
defendant  in  the  present  case.  If  supported 
by  proof,  presents  a  complete  defense,  so  far 
as  the  answer  sets  up  that  the  defendants 
received  no  consideration  in  return  for  their 
gratuitous  promise  to  pay  the  debt  of  their 
father.  The  allegations  are  sufficient  to  show 
diat  the  defendants  received  no  benefit  from 
their  father's  estate  by  executing  the  notes, 
and  it  is  averred  in  the  amendment  that  the 
plaintiff  knew  at  the  time  the  note  was  taken 
that  nether  of  the  makers  thereof  had  re- 
ceived any  benefit  from  the  account  against 
their  father.  According  to  the  allegations  of 
the  answer  the  defendants,  without  any  con- 
sideration upon  thdr  part,  and  without  any 
detriment  or  loss  to  the  plaintiff,  assumed 
the  payment  of  the  pre-existing  debt  of  their 
father,  and  without  the  plaintiff  even  surren- 
dering or  discharging  its  claim  against  their 
father's  estate.  It  might  be  that  upon  the 
coming  in  of  the  evidence  It  would  disclose 
that  the  promise  of  the  defendants  was  made 
prior  to  the  Judgment  assigning  to  their  fa- 
ther's widow  a  year's  support,  and  thereby 
the  plaintiff  may  have  been  prevented  from 
attacking  the  allowance  of  the  year's  sup- 
port upon  some  legal  ground;  but  in  the 
amendment  to  the  answer  there  is  nothing 
from  which  this  condition  of  affairs  can  be 
Inferred,  and,  though  the  {mint  might  have 
been  raised  by  special  demurrer,  the  oral  mo- 
tion to  strike,  which  is  in  effect  a  general 
demurrer,  was  not  sufficiently  specific  to 
raise  the  point. 

We  think  the  ruling  is  controlled  by  the 
decision  of  the  Supreme  Court  In  Davis  v. 
Tift,  70  Ga.  53,  which  we  have  dted  In  the 
headnote.  There  may  have  been  a  motive  for 
making  the  note ;  and  If  the  father  had  still 
been  in  life  the  motive  we  bare  in  mind 
might  have  supplied  a  consideration  suffi- 
cient to  make  valid  the  note,  as  pointed  out 
tn  Worth  v.  Daniels,  1  6a.  App.  15,  57  S.  E. 
698.  That  a  promissory  note,  even  though 
executed  under  seal,  was  executed  without 
any  lawful  consideration,  is  a  good  defense 
to  an  action  on  a  negotiable  promissory  note 
in  the  hands  of  an  original  payee,  is  no  lon- 
ger an  open  question  in  this  court.  Sims  v. 
Scheussler,  5  Ga.  App.  850,  64  S.  E.  99 ;   La- 


cey  V.  Hutchinson,  5  Ga.  App.  865,  64  S.  E. 
105.  For  this  reason,  we  think  the  court 
should,  by  the  allowance  of  the  amendment, 
have  permitted  an  inquiry  Into  tile  consider- 
ation of  the  note. 
Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  sickness. 

""^^  (14  Qa.  App.  70S) 

MAYOR,    ETC.,   OF   CITY   OF   MACON   r, 

SMITH.     (No.  5519.) 
(Court  of  Appeals  of  Georgia.    June  22,  1914.) 

(Byllahu*  by  Editorial  Staff.) 

1.  Municipal     Cobposations     ($     763*)    — 

StbEXTS— DbFEOTS— LlABIUTT  FOB  InJTTBIXS. 

A  municipality  is  required  by  law  to  keep 
its  streets  in  a  reasonably  safe  condition  for 
travel,  and  a  failure  to  do  bo  will  render  It 
liable  for  damages  to  one  injured  thereby. 

[E!d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  1612-1615;  Dec 
Dig.  i  763.*] 

2.  Appeal  and   Ebbob   ({   1001*)— Review- 
Questions  OF  Fact. 

Where,  in  an  action  against  a  city,  there 
was  evidence  to  sustain  the  allegations  that 
plaintiff,  while  walking  on  a  public  street,  was 
injured  by  falling  into  a  hole  or  washout,  which 
by  the  exercise  of  ordinary  care  and  caution 
she  could  not  have  discovered,  a  verdict  for 
plaintiff  would  not  be  disturbed,  since  ques- 
tions of  negligence  or  diligence  are  peculiarly 
questions  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3922,  3928-3934;  Dec. 
Dig.  (  1001.*] 

3.  Tbial   (I   261*)— iKaiBUcnoNS— Confobm- 

ITT  TO  IBSUBB.' 

In  an  action  against  a  city  for  injuries 
caused  by  falling  into  a  hole  or  washout  in  a 
street,  where  there  was  no  contention  that  it 
was  the  city's  duty  to  erect  barriers  or  furnish 
lights  along  the  street,  the  court  properly  re- 
fused to  charge  that  the  city  was  under  no 
duty  to  erect  barriers  or  maintain  lights  to  pre- 
vent injury  to  persons  seeking  to  enter  upon 
or  depart  from  a  street  from  or  upon  private 
land  at  a  point  at  which  there  was  no  traveled 
way,  public  or  private,  and  at  which  there  was 
nothing  to  put  the  city  on  notice  that  an  en- 
trance was  likely  to  be  attempted. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  {f  687-695;    Dec.  Dig.  I  251.*] 

4.  Appbal  and  Ebbob  (|  1050*)— Habmlksb 
Ebbob— AnmssioN  of  Evidence. 

In  an  action  against  a  city  for  injuries 
caused  by  falling  into  a  hole  or  washout  in  a 
street,  a  question  asked  an  alderman  of  the 
city  by  the  court  as  to  who  showed  him  the 
hole,  to  which  he  answered  that  he  went  with 
the  city  attorney,  was  not  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1068,  1069,  4153-4157, 
4166;    Dec.  Dig.  {  1050.*] 

6.  Tbial  (J  237*)  —  iNSTBUonoNS  —  Pbbpok* 

DBBANCE   of   EVIDENCE. 

An  instruction  that,  if  the  preponderance 
of  the  evidence  was  on  the  side  of  the  issue  as 
contended  for  by  plaintiff,  she  was  entitled  to 
a  verdict,  was  not  erroneous;  it  being  equiva- 
lent to  an  instruction  that  the  jury  must  be 
satisfied  by  a  preponderance  of  the  evidence 
that  her  contentions  as  set  out  in  her  petition 
were  true  before  she  would  t>e  entitled  to  a 
verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  542,  548-551;    Dec.  Dig.  {  237.*] 
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A  TBlAt.  a  261*)— iHBTBnonONfr-CONFOBMITY 

TO  laauEs. 

Where,  though  in  an  action  for  injuries 
caused  by  falling  into  a  bole  or  washout  the 
original  petition  alleged  that  plaintiff '  fell  into 
die  hole  while  walking  on  the  sidewalk  on  S. 
street,  the  petition  was  amended  by  striking  out 
the  word  sidewalk"  and  alleging  that  the  de- 
fect was  in  the  street,  an  instruction  that  plain- 
tiff was  not  entitied  to  a  verdict  unless  she 
was  injured  as  alleged  by  falling  into  a  bole 
or  excavation  in  sncn  street  waa  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  St  687-«96;    Dec.  Dig.  S  251.*] 

Krror  from  City  Court  of  Macon;  Bobt 
Hodges,  Jndge. 

Action  by  Ida  Smifh  a^inst  the  Mayor 
and  Council  of  the  City  of  Macon.  From  a 
Judgment  for  plaintiff,  defendant  brlnga  er- 
ror.   Affirmed. 

Walter  De  Fore,  of  Macon,  for  plaintiff  In 
error.  Ellis  &  Jordan  and  C.  A.  Olawaon, 
all  of  Macon,  fi>r  defendant  In  error. 


ROAN,  J.    Mrs.  Ida  Smith  brought  snit 
against  the  mayor  and  council  of  the  city  of 
Macon  for  injuries  which  she  alleged  were 
sustained  by  falling  through  a  hole  or  cave- 
in  on  Shamroclc  street,  in  that  city.    She  al- 
leged that  in  walking  along  Shamrock  street 
at  night,  in  a  path  usually  traveled,  she  fell 
into  a  hole,  or  washout,  some  five  or  six  feet 
deep,  which  extended  underneath  the  surface 
of  the  street;    that  she  walked  near  to  the 
opening  or  mouth  of  this  hole,  and  stepped 
on  what  appeared  to  be  firm  earth,  and  it 
caved  in  with  her,  throwing  her  violently  into 
the  excavation,  and  thus  causing  her  to  suf- 
fer severe  and  permanent  injuries,  the  nature 
and  extent  of  which  were  set  out -in  her  peti- 
tioo;   and  that  her  Injuries  were  not  caused 
by  the  want  of  ordinary  care  on  her  part, 
bnt  were  due  to  the  negligence  of  the  munici- 
pality in  failing  to  keep  its  street  at  that 
point  in  reasonably  safe  condition  for  use 
by  the  traveling  public.    The  defendant  in  its 
answer  set  up  that  the  place  where  the  plain- 
tiff alleged  she  fell  was  not  located  in  Sham- 
rock street,  but  was  outside  of  the  same  up- 
on the  right  of  way  of  the  Central  of  Georgia 
Railway,  and  no  duty  devolved  upon  the  city 
to  keep  this  particular  place  safe  for  the  use 
of  pedestrians,  and  further  that,  if  the  plain- 
tut  was  injured  as  she  alleged,  it  resulted 
from  her  faiUng  to  exercise  ordinary  care  for 
ber  own  safety,  and  from  no  fault  or  want  of 
care  on  the  part  of  the  municipality.    This 
statement  embraces  substantially  the  issues 
made  by  the  pleadings.    The  trial  resulted  in 
a  verdict  in  favor  of  the  plaintiff  for  $1,000. 
A  motion  for  a  new  trial  on  the  usual  general 
grotu^a  was  filed  by  the  defendant,  and  was 
amended  by  adding  the  following  grounds: 

(1)  Because  the  court  erred  in  refusing  to 
grant  a  nonsuit  on  motion  of  the  defendant's 
coansel  after  the  plaintiff  bad  closed  ber  evi- 
dence. 

(2)  Because  the  court  erred  in  refusing  to 


direct  a  verdict  for  the  defendant  after  all  evi- 
dence had  been  introduced,  upon  the  defend- 
ant's motion. 

(3)  Because  the  court  erred  in  refusing  to 
charge  the  jury  as  follows :  "I  charge  you  that 
a  municipal  corporation  is  under  no  duty  to 
erect  barriers  or  to  maintain  lights  to  prevent 
injury  to  persons  seeking  to  enter  upon  or  de- 
part from  a  street  from  or  upon  private  land 
at  a  point  ^t  which  there  is  no  traveled  way, 
either  public  or  private,  and  at  which  there  is 
nothing  to  put  the  municipality  on  notice  that 
an  entrance  is  likely  to  be  attempted  there." 

(4)  Because  the  court  erred  in  refusing  to 
charge  the  jury  as  follows :  "I  charge  you  that 
when  one  voluntarily  chose  to  take  a  path 
which  was  to  a  person  in  bis  condition  mani- 
festly dangerous,  when  one  which  was  free 
from  danger  was  easily  accessible  to  him,  he  is 
guilty  of  such  negligence  as  will  preclude  his 
right  to  recover  damages  for  the  mjuries  sus- 
tained by  him  in  using  inch  unsafe  and  un- 
suitable way." 

(6)  Because  during  the  progress  of  the  trial 
the  judge  erred  in  that  he  prejudiced  the  de* 
fendant^  case  by  asking  the  following  question 
of  Dr.  W.  G.  Lee,  an  alderman  of  the  city  of 
Macon:  "Q.  Who  showed  you  the  hole?  A. 
I  went  with  the  city  attorney,  Walter  De 
Fore." 

(6)  Because  the  court  erred  in  charging  the 
jury  as  follows :  "If  there  is  no  preponderance 
of  evidence,  if  the  evidence  stands  equally  bal- 
anced in  the  scale,  she  is  not  entitled  to  a  ver^ 
diet  in  the  case.  If  the  preponderance  of  evi- 
dence is  on  the  side  of  the  issue  as  contended 
for  by  her,  then  she  is  entitled  to  a  verdict" 

(7)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "She  would  not,  however  se- 
riously or  grievously  she  may  have  been  in- 
jured, be  entitled  to  a  verdict  against  the  city, 
unless  it  appears,  from  the  consideration  of  the 
evidence  adduced  upon  the  trial  of  the  case, 
that  she  was  injured  in  the  manner  and  form 
set  out  in  her  writ,  by  falling  into  a  hole  or 
excavation  in  Shamrock  street  in  the  city  of 
Macon." 

The  eighth  ground  was  abandoned  In  the 
brief  filed  by  counsel  for  the  plaintiff  in 
error. 

The  court  overruled  the  motion  for  a  new 
trial,  and  the  case  waa  brought  to  this  court 
for  review. 

[1,2]  A  municipality  is  required  by  law 
to  keep  its  streets  In  a  reasonably  safe  con- 
dition for  travel,  and  a  failure  to  do  so  will 
render  it  liable  for  damages  to  one  injured 
thereby.  See  Kennedy  v.  City  of  Savannah. 
9  Ga.  App.  761,  72  S.  B.  160 ;  City  of  Colum- 
bus V.  AagUn,  120  Ga.  786,  48  S.  B.  318;  City 
Council  of  Augusta  t.  Tharpe,  113  Ga.  152, 
38  S.  B.  389.  Where  it  is  alleged  in  an  ac- ' 
tion  against  the  city  that  the  plaintiff,  while 
walking  on  a  public  street  of  the  dty,  was 
Injured  by  reason  of  a  defect  in  the  same,  of 
which  the  plaintiff  had  no  notice,  and  which 
by  the  exercise  of  ordinary  care  and  caution 
the  plaintiff  could  not  have  discovered,  and 
there  is  evidence  to  sustain  the  contentions 
of  the  plaintiff,  and  the  jury  by  its  verdict 
finds  in  favor  of  the  plaintiff's  contentions, 
this  court  will  not  disturb  the  finding  as  to 
the  Issues  involved.  There  was  sufficient  ev- 
idence in  this  case  to  authorize  the  jury  to 
conclude  that  the  plaintiff,  as  a  pedestrian. 
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was  uslns  that  portion  of  Shamrock  street 
cnstomarlly  nsed  by  pedestrians  when  the 
cave-In  occarred,  iwedpltatlng  her  Into  a 
hole  that  had  washed  out  on  the  side  of  the 
street,  and  Injuring  her,  and  also  that  she 
was  not  wanting  In  the  exercise  of  ordinary 
care  for  her  own  protection  at  the  time,  and 
that  the  city  had  failed  to  exercise  the  de- 
gree of  care  required  of  It  In  keeping  Sham- 
rock street  at  that  point  In  a  reasonably  safe 
condition  for  pedestrians.  Questions  of  neg- 
ligence or  diligence  are  peculiarly  questions 
for  the  Jury,  and  where  the  court  correctly 
defines  In  the  charge  to  the  Jury  the  degree 
of  care  required  of  each  of  the  litigants,  It  is 
then  left  with  the  jury  to  say  how  far  the 
plaintiff  or  the  defendant,  in  the  light  of  the 
evidence,  has  come  up  to,  or  fallen  short  In, 
the  exercise  of  the  degree  of  care  required. 
The  court  committed  no  error  in  refusing  to 
grant  a  nonsuit,  or  In  refusing  to  direct  a 
verdict  In  favor  of  the  defendant 

[3-S]  Aa  there  was  no  contention  that  It 
was  the  duty  of  the  municipality  to  erect 
barriers  or  to  furnish  lights  along  the  street 
in  which  the  injury  Is  alleged  to  have  oc- 
curred, the  court  properly  refused  the  request 
to  charge  set  out  in  the  third  ground  of  the 
amendment  to  the  motion  for  a  new  trial. 
And  in  the  light  of  the  record  the  court  com- 
mitted no  error  in  failing  to  charge  as  set 
out  in  the  fourth  ground.  It  is  not  apparent 
that  the  court  in  any  way  prejudiced  the 
defendant's  cause  by  propounding  the  ques- 
tion set  forth  in  the  fifth  ground.  The  court 
committed  no  error  in  charging  as  alleged  in 
the  sixth  ground.  The  instruction  complain- 
ed of  is  in  accord  with  the  law,  the  charge 
b^Lng  to  the  effect  that  tlie  Jury  must  I)elieve 
that  the  preponderance  of  the  evidence  is  on 
the  side  of  the  issues  as  contended  for  by  the 
plaintiff,  before  she  Would  be  entitled  to  a 
verdict  It  is  equivalent  to  saying  that  the 
Jury  must  be  satisfied  by  a  preponderance  of 
the  evidence  that  her  contentions  as  set  out 
in  her  petition  are  true,  before  she  would  be 
entitled  to  a  verdict  In  her  favor,  and  If  the 
evidence  does  not  preponderate  in  her  favor, 
then  she  would  not  be  entitled  to  a  verdict 
against  the  munidpallty.  This  was  as  fa- 
vorable to  the  defendant  as  the  law  would 
allow.  ' 

The  instmction  complained  of  in  the  sev- 
enth ground  is  not  erroneous.  While  the 
plaintiff's  original  iwtition  alleged  that  she 
was  injured  by  falling  Into .  a  hole  while 
walking  on  a  aidewalk  on. Shamrock  street, 
the  petition  was  amended,  before  the  charge 
was  delivered,  by  striking  out  the  word 
"sidewalk"  and  alleging  that  the  defect  was 
in  the  street  known  as  Shamrock  street  It 
not  appearing  that  any  error  of  law  was 
committed  in  the  trial  of  this  case,  and  there 
being  sufficient  evidence  to  authorize  the  Ju- 
ry to  find  in  favor  of  the  plaintiff  on  every 
liisue,  and  the  verdict,  in  the  light  of  the  evi- 


dence,  not  appearing   to    be    excessive    i» 
amount  no  reason  appears  to  na  wbj  w* 
should  disturb  It 
Judgment  affirmed. 

(u  6b.  App.  no 
HART  ▼.  STATE.     (No.  6640.) 
(Court  of  Appeals  of  Georgia.    June  22,  1914.) 

(Svllahat  tv  BditorM  Staff.) 

1.  Cbimirai.  Law    (|   823*)— iKBrrBUcnoirs— 
Cube  bt  Otkek  Inbtbuotionb. 

In  a  criminal  case,  an  instruction  that,  if 
upon  considering  all  the  evidence  the  Juiy  had 
a  reasonable  doubt  as  to  accused's  guUt,  it 
would  be  their  duty  to  ^ve  him  the  benefit  of 
the  doubt  and  acquit  hun,  was  not  erroneous 
because  of  its  failure  to  state  that  the  jury 
might  consider  defendant's  statement,  as  well 
as  the  testimony,  in  determining  wtietlier  hia 
guilt  bad  been  established  beyond  a  reasonable 
doubt  where  in  another  portion  of  tiie  charge 
the  juiy  were  fully  instructed  with  reference  to 
the  prisoner's  statement,  and  also  as  to  the 
doctrine  of  reasonable  doubt 

[Ed.  Note.— SV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1992-1996,  3158;  Dec  Dig. 
i  82^.*] 

2.  Cbimiwai,  Law    (8  828*)— iKSTBrronoNa— 

NXCESBITT  or  REqtTBSTB. 

The  failure  to  charge  relative  to  the  im- 
peachment of  witnesses  is  not  error,  in  the  ab- 
sence of  a  timely  written  request  for  such  an  in- 
stmction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2007 ;  Dec.  Dig.  i  828.*] 

8.  Cbiminal  Law   (|  784*)— IirBTBUonoN9— 

Cibcumbtartiai.  EvincHCB. 

Where,  on  a  trial  for  cow  stealing,  the  stata 
relied  on  circumstantial  evidence  and  defend- 
ant's statement  admitting  that  he  slaughtered 
and  sold  the  cow,  but  claiming  that  he  purchas- 
ed it  in  good  faith  from  one  whom  he  believed 
to  be  the  owner,  the  failure  to  charge  as  to  cir- 
cumatautial  evidence,  under  Pen.  Code  1910,  { 
1010,  providing  that  to  warrant  a  conviction  on 
circumstantial  evidence  the  proved  facts  must 
not  only  be  consistent  with  the  hypothesis  of 
guilt,  but  must  exclude  every  other  reasonable 
hypothesis  save  that  of  guUt  was  erroneous, 
since  defendant's  statement  was  not  a  confes- 
sion of  guilt  but  only  an  admission  of  facta 
from  which  an  inference  of  guilt  might  be 
drawn,  and  was  circumstantial  and  not  direct 
evidence. 

[Ed.  Note.— Ftor  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1883-1888,  1922,  1960;  Dec. 
Dig.  8  784.*] 

4.  Cbivinal  Law  (f  616*)— Bvidbncb— *KJoit- 

FKB810N." 

A  "confession"  is  a  voluntary  statement 
by  a  person  charged  with  the  commission  of  a 
crime,  wherein  he  acknowledges  himself  to  be 
guilty  of  the  offense  charged ;  and  to  constitute 
a  confession  of  guilt  it  must  admit  every  essen- 
tial element  necessary  to  make  out  the  case 
against  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  1139-U45:  Dec  Dig.  | 
510.* 

For  other  definitions,  see  Words  and  Phraseii 
vol.  2,  pp.  1417-1419 ;   voL  8,  p.  7611.J 

5.  Criminal   Law    (§    538*)- "Dibkct   Evi- 
dence" —  "Cibcuvstantiai.    Evidehcb"  — 

CONrEBBIONB. 

A   confession  of  facts  directly   admitting 
the  commission  of  a  crime  is  "direct  evidence, 
but  a  confession  of  facts  from  which  an  infer- 
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•BM  »t  partieipatiaii  i»  the  commission  of  the 
vime  anaes  ia  "circomstantial  evidence." 

[Bd.  Note.— For  otlier  cases,  see  Criminal 
Law,  Gent.  Die.  SI  1227-1229;  Dec.  Dig.  { 
63a* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  p.  2072 ;  roi.  8.  p.  7637 ;  vol.  2,  pp.  U61- 

uea] 

Erzor  from  Sapetlor  Court,  Bibb  Coonty; 
B.  A.  Mathews,  Jndge. 

Johnny  Hart  was  convicted  of  covr  steal- 
ing, and  he  brings  error.  Reversed,  and  new 
trial  granted. 

W.  D.  McNeil,  of  Macon,  for  plalntlfl  in 
error.  John  P.  Boss,  SoL  Gen.,  of  Macon, 
for  the  State. 

BOAN,  J.  Hart  was  convicted  of  cow 
stealing,  and  he  excepts  to  the  overruling  of 
his  motion  for  a  new  trial.  He  .contended 
that  he  was  a  butcher  and  bought  the  cow  In 
gnestlon  In  good  faith  from  John  Owen  (a 
witness  for  the  state),  believing  that  Owen 
was  the  owner  of  the  cow.  He  MUed  and 
butchered  the  cow  In  a  swamp,  near  where  it 
was  pastured,  at  a  considerable  distance  from 
the  public  road,  late  In  the  afternoon,  and 
brought  the  meat  away  In  the  night,  and  sold 
the  hide  and  meat  the  following  day  In  the 
Immediate  neighborhood. 

[1]  1.  One  of  the  grounds  of  the  motion  tor 
a  new  trial  Is  that  the  court  erred  in  dtarg- 
Ing  the  jnry  as  follows: 

"If,  npon  considering  all  the  evidence  In  this 
ease,  yon  have  any  reasonable  donbt  as  to  his 
having  stolen  the  eow,  if  yon  have  any  rea- 
sonable doabt  bnt  that  his  theory  is  the  true 
theory  of  the  case,  it  would  be  your  dnty  to 
eive  him  the  benefit  of  that  donbt  and  acqait 
Urn." 

It  is  InsiBted  that  the  vice  of  this  particu- 
lar excerpt  from  tb€  diarg«  Is  in  not  in- 
structing the  Jnry  that  they  could  coiiaider 
the  deftadanf ■  statement,  as  well  as  the  tes- 
timony, in  determining  whether  or  not  the 
defendant's  guilt  had  been  establidied  beyond 
a  reasonable  doubt.  In  another  portion  of 
the  charge  the  Judge  did  instruct  the  Jury 
folly  with  reference  to  the  prisoner's  state- 
ment, and  also  as  to  the  doctrine  of  reason- 
able doubt;  and  there  was  no  error  In  charg- 
ing the  Jury  as  set  out  In  this  ground. 
Vaughn  v.  States  88  Oa.  731,  16  S.  10.  64; 
Washington  v.  State,  87  Oa.  12,  18  S.  B.  131; 
MlUer  T.  State,  94  Oa.  1,  7-18,  21  S.  B.  128 ; 
Jordan  v.  State,  130  Ga.  406,  60  S.  B.  1063 ; 
Early  v.  State,  14  Ga.  App. ,  81  S.  B.  S8S. 

[2]  2.  The  movant  contends  that  the  court 
erred  In  not  charging  the  Jury  relative  to  the 
Impeachment  of  witnesses.  It  Is  well  settled 
by  repeated  rulings  of  this  court,  as  well  as 
of  the  Supreme  Court,  that  In  the  absence  of 
a  timely  written  request  to  Instruct  the  Jury 
as  to  the  law  with  reference  to  Impeachment 
of  witnesses  It  Is  not  error  for  the  Judge  In 
his  charge  to  omit  all  reference  to  this  sub- 
ject Caesar  v.  State,  127  Ga.  710,  57  S.  B. 
66;  Scott  V.  State,  132  Ga.  357,  64  S.  E.  272; 


Strldcland  r.  State.  4  Oa.  App.  44B,  618.  IB. 
841. 

[S,  4]  8.  Another  gt«and  of  the  motion  for 
a  new  trial  Is  that  the  court  erred  In  not 
charging  the  Jury  on  the  law  as  to  the  weight, 
force,  and  efFect  to  be  given  to  circumstantial 
evidence,  as  embodied  In  section  1010  of  the 
Penal  Code.  For  the  purpose  of  establishing 
the  defendant's  guilt  the  state  may  rely  upon 
either  direct  or  circumstantial  evidence,  or 
both.  In  this  case  the  state  relied  on  only 
circumstantial  evidence  and  the  statement 
of  the)  accused.  The  defendant  admitted 
slaughtering  and  selling  the  cow,  but  said  he 
had  a  right  to  do  both,  as  he  purchased  and 
paid  for  it.  If  this  statement  can  be  called 
a  confession.  It  is  not  a  confession  of  guilt, 
but  a  claim  of  Innocence.  A  confession  is  a 
voluntary  statement,  made  by  a  i>erson  charg- 
ed with  the  oommlsslon  of  a  crime,  wherein 
he  acknowledges  himself  to  be  guilty  of  the 
offense  charged.  When  a  person  admits  a 
certain  fact,  from  which  the  Jury  may  or  may 
not  Infer  guilt,  there  is  no  confession.  The 
statement  of  the  defendant  made  in  this  case 
did  admit  one  of  the  essential  elements  nec- 
essary to  make  out  a  case  against  blm,  but 
It  failed  to  ddmlt  other  essential  elements 
necessary  to  complete  a  crima  In  order  to 
constitute  a  confession  of  guilt,  it  was  neces- 
sary for  the  defendant  to  admit  every  essen- 
tial element  necessary  to  make  out  the  case 
against  him. .  For  him  to  admit  one  necessary 
element  In  a  crime,  and  In  the  same  breath 
to  deny  the  existence  of  every  other  necessary 
element  In  a  crime.  Is  neither  an  admission  or 
confession  of  guilt  In  this  case  the  defend- 
ant freely  and  voluntarily  admitted  that  he 
slaughtered  the  particular  cow  that  he  Is 
charged  with  stealing  and  sold  her  In  the 
neighborhood  where  she  was  slaughtered,  but 
In  admitting  these  facts  he  destroyed  thdr 
force  against  blm  by  Insisting  that  he  pur- 
chased her  In  good  faith,, believing  her  to  be 
the  property  of  the  man  from  whom  he  ob- 
tained her,  and  that  he  had  no  Intent  to 
wrongfully  and  fraudulently  take  and  steal 
this  cow  from  her  rightful  ovraer. 

[6]  Confessions  may  be  direct  or  circum- 
stantial evidence.  If  they  be  of  facts  directly 
admitting  the  commission  of  the  crime,  they 
"are  direct  evidence;  but  if  the  fact  or  facts 
confessed  be  only  matter  from  which  Infer- 
ence of  participation  arises,  they  are  cir- 
cumstantial evidence.  The  facts  admitted 
by  the  defendant  In  this  case  are  only  mat- 
ter from  which  an  Inference  of  participa- 
tion arises;  and  there  being  no  evidence  in 
this  case,  save  circumstantial  evidence,  on 
which  the  conviction  could  rest  it  was  the 
duty  of  the  court  to  charge  the  Jury  on  the 
subject  of  circumstantial  evidence,  whether 
requested  to  do  so  or  not  Weaver  v.  State, 
135  Ga.  322,  69  S.  E.  488;  McElroy  v.  State, 
125  Ga.  37,  53  S.  E.  759 ;  Jones  v.  State,  105 
Ga.  649,  31  S.  E.  574 ;  Thomas  v.  State,  8  Ga. 
App.  95,  68  S.  B.  522;  Twllley  v.   State,  9 
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Oa.  App.  435,  71  S.  B.  687.  The  failure  of 
the  court  to  charge  the  Jury  the  law  of  dr- 
cnmstantlal  evidence- Is  the  only  error  that 
we  have  discovered  In  the  trial  of  this  case. 
On  account  of  that  error  a  new  trial  must  be 
granted. 
Judgment  reversed. 

(14  Ga.  App.  674)        — — 
SOUTHWESTERN   B.   CO.   T.   VBI«LINBS. 
(No.  5538.) 

(Oonrt  of  Appeals  of  Georgia.    June  22,  1014.) 

(Syttalut  ly  the  Oo*rt.) 

1.  Railboadb  (§  22*>— Actions— Vknuk. 

If  a  cause  of  action  against  a  railroad  com- 
paii7  arises  in  a  county  where  the  company  lias 
no  agent,  suit  may  be  brought  in  the  county  of 
the  residence  of  the  company  (Civ.  Code  1910, 
{  2798) ;  hence  when  one  is  injured  on  a  rail- 
road by  a  train  which,  by  permission  of  a  cor- 
poration owning  the  railroad  ia  operated  over 
its  tracks,  and  the  owner  has  no  office  in  the 
county  where  the  injury  is  inflicted,  it  may  be 
sued  m  the  connty  of  its  legal  residence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  46-50 ;   Dec.  Dig.  §  22.*] 

2.  Dahaois  (j|§  37, 172*)— Pkbsonai.  Injushs 
—Loss  OF  TlUK. 

Consequential  damages  which  are  the  neces- 
sary and  connected  effect  of  a  tortious  act  may 
be  recovered  for  loss  of  time,  and  the  usual 
average  earnings  of  the  plaintiff  may  be  shown 
as  a  basis  for  recovery,  if  the  proof  is  reason- 
ably certain. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  M  237-241,  49(M92,  601 ;  Dec.  Dig: 
it  87,  172.*I 

3.  DAKAGBS   n  130*)  —  PXBSOITAI.  INJTTBIBB  — 

ExcxaeiVK  Rxcovebt. 

The  evidence  is  sufficient  to  support  the 
verdict,  and  no  error  was  committed  by  the 
trial  judge. 

[Ed.  Note.— For  other  cases,  see  Damages, 
06nt  Dig.  {§  367-367,  370;  Dec.  Dig.  §  130.»] 

Error  from  Qty  (3ourt  of  Macon;  Robt 
Hodges,  Judge. 

Action  by  W.  I*  Velllnes  against  the  South- 
western Railroad  Company  for  personal  in- 
juries. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Afllrmed. 

Jordan  &  Lane,  of  Macon,  for  plaintiff  in 
error.  Hall  &  Roberts,  of  Macon,  for  defend- 
ant In  erroE. 

I 
WADE,  J.  W.  U  VelUnes  brought  suit 
against  the  Southwestern  Railroad  Company, 
a  corporation  of  the  state  of  Georgia,  having 
Its  principal  o£9ce,  place  of  business,  and  resi- 
dence in  the  county  of  Bibb,  In  said  state. 
Plaintiff  alleged  that  on  June  13,  1912,  while 
he  was  a  passenger  on  a  train  then  running 
on  the  line  of  the  Southwestern  Railroad 
Company,  between  the  dty  of  Columbus  and 
the  city  of  Macon,  in  said  county  of  Bibb, 
and  while  at  a  point  on  said  line  in  the  coun- 
ty of  Crawford,  the  engine  pulling  the  train 
on  which  be  was  a  passenger  collided  with 
certain  freiglit  cars  then  standing  on  the 
main  line  of  said  railroad,  which  cars  had 
been  pushed  out  on  the  main  line  by  em- 


ployes in  charge  of  another  engine  and  a 
train  of  cars  then  being  operated  on  the  line 
of  said  railroad  company;  that  when  the 
collision  occurred,  the  shock  to  the  train  on 
which  he  was  riding  threw  him  about  In  the 
car  with  great  force  and  violence,  and  in- 
flicted upon  him  great  bodily  Injuries;  tbat 
he  was  struck  violently  on  his  head  In  sever- 
al places;  that  his  nose  was  broken;  that 
he  received  severe  Injuries  In  the  lower  part 
of  his  spine;  that  Ills  back  and  both  hips 
were  wounded  and  bruised  severely;  that 
he  received  severe  Injuries  In  his  right  ^de 
— from  all  of  which  Injuries  he  became  un- 
conscious, and  remained  in  a  totally  uncon- 
scious condition  for  a  period  of  12  hours 
or  more ;  that  he  was  asleep  at  the  time  tbe 
collision  occurred,  and  did  not  recover  con- 
sciousness until  the  next  day,  June  14,  1912, 
when  he  awoke  in  a  hospital  in  the  city  of 
Macon,  where  he  had  been  brought  from  the 
scene  of  the  injury  on  the  said  Southwestern 
Railroad;  that  he  was  confined  to  the  said 
hospital  and  suffered  from  the  Injuries  re- 
ceived in  the  said  collision  for  several  days, 
and  was  then  placed  on  a  train  and  conveyed 
to  his  home  in  the  city  of  Norfolk,  Va.,  where 
he  was  compelled  to  remain  in  bed  for  the 
space  of  three  w%eks,  and  that  for  some  time 
thereafter  he  was  obliged  to  use  crutches 
when  be  left  his  house;  that  because  of  the 
Injuries  received  he  was  totally  incapacitated 
for  work  and  business  for  the  6i>ace  of  three 
months,  and  was  unable  to  resume  his  former 
occupation  until  January  1,  1913,  and  ever 
since  that  time,  has  been  unable,  on  account 
of  the  resulting  pain  and  suffering,  to  pursue 
such  business  regularly  or  steadily,  as  he 
did  before  the  injuries  were  inflicted,  though 
attempting  so  to  do ;  that  at  the  time  these 
injuries  were  Inflicted  be  was  employed  as 
traveling  salesman  for  various  manufactur- 
ers and  Jobbing  houses,  dealing  in  furniture 
and  kindred  goods,  and  that  during  the  time 
he  was  confined  and  entirely  unable  to  work 
on  account  of  his  said  Injurtee,  tds  losses 
from  bis  business  amounted  to  as  least  $12.- 
000 ;  and  that  since  he  bad  resumed  bis  said 
business  he  lost  $500  -pec  month,  on  account 
of  his  inability  to  work  as  before;  that  the 
injuries  Inflicted  upon  him  at  the  time  of  the 
collision  caused  him  intense  mental  and 
physical  pain  and  suffering,  and  would  con- 
tinue to  trouble  him  so  long  as  he  lived,  aa 
the  injuries  were  permanent  in  their  diarac- 
ter;  and  tbat  he  had  contracted  physicians' 
bills  and  medicine  bills  for  at  least  $1,0<X),  as 
the  result  of  the  injuries;  that  at  the  time 
he  received  the  injuries  he  was  a  strong, 
healthy,  active  man,  capable  of  earning 
$20,000  per  year,  and  his  earning  capacity 
was  decreased  thereby  at  least  one-fourth, 
and  by  reason  thereof  he  lost  the  employ- 
ment tbat  he  had  at  the  time  he  suffered  the 
injuries,  which  was  of  the  value  of  $5,000 
per  year  to  him;    that  he  was  40  years  of 
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•ge  at  the  time  of  receiving  tbe  Injuries,  and 
had    "a    reasonable    expectancy    of   — — 
rears";     that   the  train  on  which   he  was 
traveling  when  he  was  Injured  was  a  train 
of  the  Central  of  Georgia  Railway  Company, 
which  train  was  being  operated  by  that  com- 
pany   on   the   line  of  railroad   of  tbe   said 
Sonth western  Railroad  Company;    that  the 
Central  of  Georgia  Railway  Company  at  that 
time  was  using  and  operating  Its  passenger 
train  on  the  railroad  of  the  said  Southwest- 
ern Railroad  Company  with  the  knowledge 
and  consent  of  the  said  Southwestern  Rail- 
road   Company;    that  he  was  Injured  and 
damaged,  by  reason  of  the  facts  alleged.  In 
the  sum  of  $25,000,  and  that  the  Southwest- 
ern Railroad  Company,  over  whose  line  he 
was  traveling  as  a  passenger  from  Columbus 
to  Macon,  on  June  13,  1912,  had  not  then, 
nor  did  It  have  when  the  suit  was  filed,  an 
agent  residing  In  any  of  the  counties  through 
which  its  railroad  then  ran  between  Colum- 
bus  and   Macon,   except  in   tbe   county  of 
Bibb;    that  at  the  time  he  received  the  In- 
juries sued  for  he  was  In  the  exercise  of 
aU  ordinary  care  and  diligence,  and  could 
not  have  prevented  the  consequences  to  him, 
arising  from  the  negllgatce  of  the  South- 
western Railroad  Company,  bat  the  Injuries 
were  caused  entirely  by  the  negligence  of  the 
said  Southwestern  Railroad  Company  in  per- 
mitting the  said  cars  to  be  upon  the  main 
line,  at  a  time  and  place  where  the  engine 
attached  to  the  train  on  which  he  was  Oxea 
a  passenger  would  come  in  collision  there- 
with.   By  an  amendment  to  the  petition  the 
plaintUT  alleged  that  at  the  time  he  received 
his  injuries  as  set  forth  in  the  petition,  and 
at  tbe  time  of  the  filing  of  the  petition,  the 
Southwestern    Railroad    Company    Iiad    no 
agent  In  the  county  of  Crawford,  and  that 
the  line  of  the  Southwestern  Railroad  Com- 
pany between  Macon  and  Columbus  runs  into 
and   through   the  county  of  Crawford,  and 
that  the  freight  cars  with  which  tbe  said  pas- 
senger train  collided  were  at  the  time  of  the 
collision  standing  on   tbe  main  line  of  the 
Southwestern  Railroad  Company  and  on  the 
track  on  wliich  the  passenger  train  on  which 
the  plaintiff  was  riding  was  then  being  op- 
erated.   There  was  no  proper  service  of  pe- 
tition  and   process,  and  at  the  appearance 
term  an  order  to  perfect  service  was  taken, 
and  in  due  time,  before  tbe  next  term  of  the 
conrt,  the  petition  and  process  were  served 
upon  the  Southwestern  Railroad  Company, 
by  banding  a  copy  thereof  to  its  secretary 
and  treasurer,  at  Macon,  where  the  principal 
office,  home,  and  residence  of  that  company 
was.    The  defendant  filed  a  motion  to  dis- 
miss the  aolt  because  there  was  no  sufficient 
service  nnder  tbe  provisions  of  section  2801 
of  the  Civil  Code,  and  also  on  tbe  ground 
that  tbe  dty  court  of  Macon  had  no  Jurisdic- 
tion to  try  tbe  case  under  the  service  actual- 
ly bad.    Tbe  defendant  likewise  demurred 
to  the  petition  of  the  plaintiff  for  want  of 


Jurisdiction  In  tbe  dty  court  of  Macon  to  try 
the  case;  because  tbe  petition  showed  upon 
its  face  that  the  alleged  cause  of  acdoa 
accrued  out  of  the  Jurisdiction  of  that  court, 
to  wit.  In  the  county  of  Crawford,  and  not 
in  tbe  county  of  Bibb;  and  becau^  the  pe- 
tition failed  to  show  that  tbe  Central  of 
Georgia  Railway  Company,  "which.  It  Is  al- 
leged in  said  petition,  operates  trains  over 
the  Southwestern  Railroad  Company,"  has 
no  agent  in  Crawford  county  upon  whom 
service  could  be  perfected  under  section  2801 
of  the  Civil  Code.  The  court  overruled  both 
the  motion  to  dismiss  and  the  demurrer,  and 
exceptions  pendente  lite  were  allowed  and 
filed.  The  defendant  filed  an  answer  ad- 
mitting that  tbe  Southwestern  Railroad 
Company  was  a  corporation  of  this  state, 
with  its  principal  office,  place  of  business, 
and  residence  in  the  county  of  Bibb,  and 
that  the  said  company  had,  as  alleged  by  the 
plaintiff,  a  line  of  railroad  from  Columbus 
to  Macon,  which  runs  into  and  through  tbe 
county  of  Crawford,  and  bad  no  agent  in  tbe 
county  of  Crawford  at  the  time  of  the  alleged 
collision,  or  at  the  time  of  the  filing  of  tbe 
original  petition  in  the  case.  It  was  later 
admitted  in  open  conrt  that  tbe  defendant 
bad  "no  office  or  agent  in  Crawford  county, 
and  that  its  principal  office  was  in  Macon, 
Mbb  county."  All  the  remaining  aUegatlons 
In  tbe  plalntitrs  petition  tbe  defendant  ei- 
.ther  denied  or  alleged  that  It  was  unable  to 
admit  or  deny  for  lack  of  sufficient  informa- 
tion, except  tbe  allegation  that  the  train  on 
which  plaintiff  was  traveling  at  the  time  the 
Injury  occurred  was  a  train  of  the  Central 
of  Georgia  Railway  Company,  then  being 
operated  on  tbe  line  of  railroad  of  tbe  South- 
western Railroad  Company,  and  that  the 
Central  of  Georgia  Railway  Company  was  at 
the  time  using  and  operating  Its  said  pas- 
senger train  on  the  railroad  of  the  South- 
western Railroad  Company  with  the  knowl- 
edge and  consent  of  the  Southwestern  Rail- 
road Company  ;  but  it  denied  so  much  of  this 
allegation  as  "charges  or  Infers  that  the 
plaintiff  was  vouched  as.  aforesaid,  wblcb 
defendant  denies." 

There  was  evidence  from  the  plaintiff  and 
other  witnesses  tending  to  sustain  all  tbe  ma- 
terial allegations  in  the  petition,  except  those 
allegations  relative  to  tbe  expense  Incurred 
for  medicine  and  services  of  physicians.  On 
the  question  as  to  tbe  value  of  his  lost  time, 
the  plaintiff  testified  that  he  was  confined  to 
bU  house  about  three  months,  entirely  -  un- 
able to  leave  It  for  more  than  three  weeks, 
and  that  he  went  on  crutches  until  about  the 
middle  of  October  for  about  two  or  three 
weeks,  but  bad  to  stop  work  towards  the  lat- 
ter part  of  each  week  on  account  of  the  pain 
his  back  and  leg  gave  him;  that  he  could 
not  carry  his  samples,  but  had  to  employ  a 
man  to  do  so  for  him,  and,  after  trying  for 
three  weeks,  quit  and  went  home  on  account 
of  his  sufferings;  that  be  made  another  ef- 
fort and  stayed  on  this  trip  about  the  same 
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time,  and  quit  again  on  acconnt  at  pain  in 
hla  back  and  ccmaeqnent  lack  of  energy; 
tbat  in  tbe  Inulness  be  was  engaged  in  at 
the  time  of  the  injuty  he  had  been  earning  by 
the  week  from  $300  to  |500,  and  that  he  was 
totally  tmable  to  perform  any  labor  for  12 
weeks;  that  the  best  months  in  the  year  for 
the  fnmltnre  business,  for  metal  beds  and 
gocarts,  were  from  June  until  the  latter  part 
of  September  or  the  middle  of  October;  these 
are  the  periods  during  which  salesmen  of 
these  goods  get  orders;  that  he  earned  from 
this  business  in  round  numbers  $6,600  in 
1011,  but  he  was  unable  to  say  what  he  earn- 
ed in  1912,  until  he  got  a  statement;  that 
the  $5,600  he  earned  in  1911  was  earned  "in 
the  same  period  of  time"  tbat  he  was  inca- 
pacitated in  1912;  that  he  started  out  for  the 
faU  season  of  1912,  in  June,  and  found  1912 
a  better  year  than  1911,  up  to  the  time  of  his 
injury;  and  on  the  day  before  the  injury  did 
more  than  $1,200  worth  of  business  in  Co- 
lumbus, Ga.,  and  from  this  business  received 
$72  for  his  part;  that  he  traveled  the  states 
of  Virginia,  North  Carolina,  South  Carolina, 
Georgia,  Florida,  Alabama,  MissiSBlppl,  and 
Tennessee,  and  part  of  West  Virginia,  during 
1911  and  1912,  selling  brass  beds,  bed  springs, 
mattresses,  d(dl  and  baby  buggies,  and  Jump- 
ing machines,  and  bad  been  engaged  in  this 
business  about  eight  years,  and  that  with  the 
help  of  an  assistant  lie  made  between  $1,600 
and  $1,700  after  he  went  back  to  work  on 
the  Ist  of  January,  1013.  He  testlfled  that 
he  was  41  years  of  age  at  the  time  of  the  in- 
Jury.  Life  expectancy  tables  were  put  in  ev- 
idence. The  defendant  admitted  that  it  had 
no  office  or  agoit  lu  Crawford  county,  and 
that  its  principal  office  was  in  Macon,  Bibb 
county.  There  was  proof  that  the  wreck  oc- 
curred in  Crawford  county.  The  defendant 
introduced  witnesses. in  an  effort  to  show 
that  the  plalntlfl  was  not  injured  so  serious- 
ly as  claimed  by  him.  The  case  went  to  the 
Jury,  and  they  returned  a  verdict  in  behalf 
of  the  idaintiS  for  $6,000  principal  and  costs. 
Tlie  defendant  made  a  motion  for  a  new 
trial  on  the  general  grounds,  and  also  on  sev- 
eral special  grounds.  The  case  came  to  this 
court  on  a  bill  of  exceptions  complaining  of 
the  overruling  of  the  motion  for  a  new  trlaL 
and  the  overruling  of  the  motion  to  dismiss 
and  the  general  demurrer  to  the  original  pe- 
tition. 

[1]  Taking  up  the  several  points  Involved 
in  this  case  in  the  order  indicated  by  the 
headnotes,  we  first  pass  upon  the  point  raised 
by  the  motion  to  dismiss  and  the  demurrer, 
which  was  to  the  effect  that  the  dty  court  of 
Macon  was  without  Jurisdiction  to-  try  the 
case,  since  the  petition  showed  that  the  cause 
of  action,  if  any  accrued  to  the  plaintiff,  ac- 
crued in  the  county  of  Crawford,  and  not  in 
the  county  of  Bibb,  and  because  the  petition 
failed  to  show  tbat  the  Central  of  Georgia 
Railway  Company,  which  the  petition  alleged 
operated  trains  over  the  Southwestern  Rail- 
road, bad  no  agent  in  Crawford  county  uiwn 


which  service  could  be  perfected.  Tbe  ques- 
tion raised  by  this  demurrer  and  the  motion 
to  dismiss  is  whether  or  not  section  2S01  of 
the  Civil  Code  of  1910,  which  provides  for 
service  of  process  on  a  railroad  company 
which  has  leased  its  line  of  road  to  any  per- 
son or  corporation,  fixes  and  determines  ttte 
only  method  by  which  service  can  be  perfect- 
ed on  such  a  company  when  a  lessee  has  pos- 
session of  the  road.  Section  2798  provides 
that  all  railroad  companies  shall  be  sued  In 
the  county  in  which  the  cause  of  action  orig- 
inated, by  any  one  whose  person  or  property 
has  been  injured  by  the  said  railroad  com- 
pany, its  officers,  agents,  or  employes,  for  the 
purpose  of  recovering  damages  for  such  in- 
juries, and  provides,  further,  that: 

"If  the  cause  of  action  arises  in  a  ooon^ 
where  the  railroad  company  liable  to  suit  has 
no  agent,  then  suit  mar  be  brought  in  the  coun- 
ty of  the  residence  of  such  company." 

It  is  argued  for  the  plaintiff  in  error  that 
the  suit  brought  by  Vellines  should  have  been 
served  on  the  lessee  of  the  Southwestern 
Railroad  Company,  the  Central  of  Georgia 
Rallvray  Company,  and  notioe  given  the  les- 
sor, but  there  Is  absolutely  no  evidence,  any- 
where in  the  record,  which  sets  up  the  con- 
tention or  establishes  as  a  fact  that  the  Cen- 
tral of  Georgia  Railway  Company  is  tlie 
lessee  of  or  is  operating  the  Southwestern 
Railroad,  or  Is  even  regularly  operating 
trains  along  the  lines  of  the  Southwestern 
Railroad  Company  between  Columbus  and 
Macon,  Ga.,  nor  does  it  appear,  from  any 
allegation  in  the  petition,  that  the  South- 
western Railroad  Company  leased  its  lines 
to  the  Central  of  Georgia  Railway  Company, 
or  to  any  one  else,  but  the  petition  alleges 
that  the  plaintiff,  at  the  time  he  was  injured, 
was  traveling  on  a  passenger  train  of  the 
Central  of  Georgia  RaUway  Company,  which 
was  being  operated  by  the  Oehtral  of  Georgia 
Railway  Company  on  the  line  of  railroad  of 
the  Southwestern  Railroad  Company,  and  the 
Central  of  Georgia  Railway  Company  was  us- 
ing and  operating  its  passenger  train  at  that 
time  on  the  railroad  of  the  Southwestern 
Railroad  Company  with  the  knowledge  and 
consent  of  the  latter.  See  Central  Railroad 
&  Banking  Co.  v.  Phlnazee,  93  Ga.  488,  21  S. 
B.  66;  Macon  &  Augusta  Railroad  Company  v. 
Mayes,  49  Ga.  355,  15  Am.  Rep.  678;  Chat- 
tanooga, Rome  k  Columbus '  Railroad  Co.  v. 
Llddell,  85  Ga.  482,  11  S.  B.  853,  21  Am.  St 
Rep.  169,  and  numerous  other  cases.  The  pe- 
tition alleges,  further,  that  the  plaintiff's  in- 
juries were  caused  by  the  negligence  of  the 
Southwestern  Railroad  Company  in  permit- 
ting freight  cars  to  be  upon  the  main  lln« 
at  the  time  and  place  when  the  train  on 
which  petitioner  was  a  passenger  came  in 
collision  therewith.  In  other  words,  it  ap- 
peared that  there  was  a  distinct  avoidance 
of  any  allegation  that  the  one  road  was 
leased  by  the  other,  but  the  entire  suit  13 
based  on  the  idea  that  the  Southwestern 
Railroad  Company  permitted  the  Central  of 
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Georgia  Railway  Company  to  operate  this 
partlcolar  train  over  Its  line  of  railroad,  and 
aUoved  certain  freight  cars,  some  of  which 
appeared  from  the  evidence  to  have  been 
coal  cars,  to  be  and  remain  upon  the  main 
track  of  the  Sonthwestem  Railroad  Company 
In  the  direct  path  of  the  moving  passenger 
train;  the  proximate  canse  of  the  Injury 
being  the  negligence  of  the  Southwestern 
Railroad  Company  in  allowing  or  permitting 
the  said  freight  cars  to  be  left  on  the  main 
line  by  the  "employes  In  charge  of  another 
engine  and  train  of  cars  then  being  operated 
on  the  line  of  the  said  Southwestern  Railroad 
Company."  The  petition  does  not  ev^i  dis- 
close who  was  operating  the  engine  and  train 
of  cars  which  pushed  the  freight  cars  on  the 
main  line  In  the  way  of  the  on-coming  passen- 
ger train.  It  does  not  appear  that  any  neces- 
sity existed  for  the  plaintiff  to  allege  that 
one  road  was  the  lessor  and  the  other  the 
lessee  (tf  indeed  this  be  the  fact),  unless  the 
plalntier  desired  to  bring  his  cause  In  a  dif- 
ferent way,  and  bind  both  the  lessor  and  the 
lessee. 

In  the  ease  of  Central  Railroad  &  Ranking 
Co.  T.  Gamble,  77  Ga.  684,  3  S.  S:  287,  the 
petition  alleged  In  one  count  that  the  Central 
Railroad  Company  was  the  lessee  of  the 
Sootbwestem  Railroad,  and  in  another,  it 
was  alleged  that  the  Central  Railroad  Corn- 
any  was  In  possession  of  the  Southwestern 
Railroad  and  controlled  and  operated  It  The 
evidence  tended  to  show  that  the  Southwest- 
em  Railroad  was  controlled  by  the  Central 
Railroad  Company,  and  it  was  held  that: 

"Where  one  count  of  a  declaration  alleged 
that  the  railroad  where  the  injury  occurred 
v-aa  operated  under  a  lease  by  the  railroad 
•gainst  which  unit  was  brought,  and  the  other 
count  alleged  that  the  defendant  was  using, 
controlling,  and  mnuing  the  other  road,  with- 
oat  spediying  the  form  of  contract  or  the 
agreement  under  which  it  wag  so  running  and 
controlling  it,  evidence  of  the  fact  that  the  de- 
fendant was  using  and  controlling  the  other 
road  sustained  the  latter  count,  and  was  suffi- 
cient, without  farther  proof  as  to  that  point, 
to  maintain  the  action."^ 

Applying  the  principle  ruled  In  that  case,  it 
appears  to  us,  where  the  object  is  to  bind 
when  the  defendant  company  allowed  another 
to  operate  and  control  it,  that  the  reverse  of 
the  above  would  apply  equally  well,  and  It 
would  not  be  necessary  in  such  a  contingency 
to  set  out  and  declare  under  what  terms, 
lioir,  or  why,  in  this  case,  the  Southwestern 
Railroad  Company  permitted  the  Central  of 
Georgia  Railway  Corngpany  to  operate  a  train 
or  trains  on  Its  tracks.  Since  It  does  not  ap- 
pear that  any  allegation  is  made  touching 
the  leaslns  of  one  of  the  roads  by  the  other, 
It  is  not  therefore  incumbent  upon  us  to 
definitely  decide  and  declare  what  should  be 
the  mode  of  service  In  such  a  case,  but  it 
seems  to  ns  that  section  2798  of  the  Civil 
Code  provides  the  method  whereby  railroad 
companies  may  be  served,  and  that  only  in 
the  event  It  is  desired  to  bind  both  the  leas- 
ing and  Uie  leasee  nUroadsialt  necessary  to 


follow  ont  the  method  prescribed  by  section 
2801.  In  other  words,  it  appears  to  na 
tbat  section  2801  la  merely  cnmuIatiTe,  and 
provides  another  and  different  method  of 
service  from  that  iMrovlded  fi>r  In  section 
2798,  to  be  resorted  to  where  for  any  reason 
it  is  desired  to  bind  both  the  lessor  and  the 
lessee.  We  are  confirmed  in  this  opinion  by 
the  language  of  section  2802,  which  is  as  fol- 
lows: 

"Provided,  that  the  plaintiif  shall  not  be  com- 
pelled to  bring  suit  against  any  such  lessee  and 
give  tlie  notice  as  herein  provided,  but  may  do 
Bo  at  his  option;  but  when  such  notice  is  giv- 
en to  the  lessee,  the  judgment  rendered  in  said 
suit  shall  be  binding  upon  tiie  lessee  as  though 
service  had  been  made  as  now  provided  by  law 
for  service  upon  raUroad  companies." 

From  this  it  does  not  appear  that  the  Leg- 
islature, at  the  time  this  act  in  reference  to 
service  on  leasing  railroad  .companies  (Acto 
1889,  p.  137)  was  iMSsed  Intended  to  Interfere 
with  the  law  then  existing  and  on  the  statute 
boolcs  relative  to  service  of  process  on  cor- 
porations, and  when  the  act  of  1898  (Civil 
Code,  I  2798)  was  also  passed.  It  merely  put 
a  limitation  on  the  law  existing  before  tbat 
embodied  In  section  2801  came  into  existence, 
or  took  the  place  of  such  law,  so  far  as  it 
related  to  suits  against  railroad  companies 
for  damages  to  person  or  property. 

[2]  In  the  motion  for  a  new  trial  it  Is  com- 
plained that  the  court  erred  in  allowing  the 
plaintiff  "to  testify,  over  the  objection  of  the 
defendant's  counsel,  as  follows:  'Q.  Now 
Mr.  Vellines,  at  the  time  you  received  these 
ihjurles  what  were  you  making  a  week?  A. 
From  $300  to  |500  a  week.*"  In  another 
ground  of  the  motion  it  Is  complained  that 
the  court  erred  In  allowing  the  plaintiff  "to 
testify,  over  objection,  of  the  defendant's 
counsel,  as  foUowa:  *Q.  In  the  business  you 
are  engaged  In,  what  had  yon  been  earning 
by  the  week?  A.  From  $300  to  $S00  a  week. 
Q.  How  long  was  that  a  total  loss  to  you? 
A.  Twelve  weeks.' "  In  another  ground  it  is 
lomplalued  that  the  court  allowed  the  plain- 
tiff "to  testify  over  objection  of  the  defend- 
ant's counsel,  as  follows :  'Q.  Un  the  day  be- 
fore, in  Columbus,  what  amount  of  business 
had  you  done?  A.  I  did  over  $1,200.  Q. 
What  amount  have  you  received  from  the 
business  you  did  that  day?  A.  About  $72.' " 
These  three  grounds  of  the  motion  for  a  new 
trial  may  be  treatea  together,  since  the  same 
point  is  involved  in  all.  The  defendant  in- 
sists that  the  evidence  was  not  admissible, 
because  it  related  to  earnings  of  commis- 
sions, and  because  such  commissions  were  too 
uncertain  and  speculative  to  form  a  basis  of 
recovery  in  the  suit,  as  the  plaintiff  alleged 
in  his  petition  that  aU  his  earnings  were 
from  commissions  made  on  sales.  We  do 
not  think  the  court  committed  any  error  in, 
allowing  this  testimony.  A  very  definite 
difference  is  generally  recognized  between 
consequential  damages  which  may  be  recov- 
ered for  the  breach  of  a  contract  and  similar 
damages  recoverable  for  a  tort.    1!tt9  damag- 
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es  wblch  may  be  recoTered  for  a  breach  of 
contiact  are  usually  limited  to  tbe  direct  and 
Immediate  consequences  of  tbe  breach — such 
damages  as  arise  naturally  and  according  to 
the  usual  course  of  things  therefrom,  and 
such  as  tbe  parties  must  have  reasonably 
contemplated,  when  the  contract  was  made, 
as  tbe  probable  result  of  itei  breach.  Conse- 
quential damages  are  not  allowed  when  they 
cannot  be  traced  solely  to  tbe  breach  of  the 
contract,  or  ojiless  they  are  capable  of  com- 
putation, and  are  Independent  of  any  col- 
lateral enterprise  entered  into  in  the  con- 
templation of  the  contract;  whereas  in  ac- 
tion for  torts — 

"every  particular  and  phase  of  the  injury 
ma^  enter  into  the  consideration  of  the  jury  in 
estimating  compensation,  loss  of  time,  with  ref- 
erence to  the  injured  party's  condition  and 
ability  to  earn  money  in  his  business  or  calling, 
his  loss  from  permanent  impairment  of  fa<> 
ulties,  mental  and  physical  pain  and  suffering, 
disfigurement  and  expensea"  1  Sutherland  on 
Damages  (8d  Ed.). 

And,  in  an  action  for  tort : 

"The  damages  are  not  limited  or  affected,  so 
far  as  they  are  compensatory,  by  what  was  in 
fact  in  contemplation  by  the  party  in  fault. 
He  who  is  responsible  for  a  negligent  act  must 
answer  'for  all  tbe  injurious  results  which  flow 
therefrom,  by  ordinary  natural  sequence,  with- 
out the  interposition  of  any  other  negligent 
act  or  overpowering  force.' "     Id.  i  16k 

Our  Ck>de  definitely  declares  a  different 
rule  as  to  damages  arising  from  the  breach 
of  a. contract  and  those  flowing  from  a  tor- 
tious act  Section  4394,  relating  to  conse- 
quential damages  recoverable  for  ihe  breach 
of  a  contract,  is  as  follows : 

"Remote  or  consequential  damages  are  not 
allowed  whenever  they  cannot  be  baced  solely 
to  the  breach  of  the  contract,  or  unless  they 
are  capable  of  exact  computation,  such  as  the 
profits  which  are  the-  immediate  fruit  of  the 
contract,  and  are  independent  of  any  collateral 
enterprise  entered  into  in  contemplation  of  the 
contract." 

Section  4608  and  4509,  referring  to  conse- 
quential damages  flowing  from  a  tortious  act, 
are  as  follows: 

**  'Direct'  damages  are  such  as  follow  imme- 
diately upon  the  act  done.  'Consequentiar 
damages  are  such  as  are  the  necessary  and 
connected  effect  of  the  tortious  act,  though  to 
some  extent  depending  upon  other  circum- 
stances. 

"If  the  damages  are  only  the  Imaginary  or 
possible  result  of  the  tortious  act,  or  other  and 
contingent  drcumstances  preponderate  largely 
in  causing  the  injurious  effect,  such  damages 
are  too  remote  to  be  the  basis  of  recovery 
against  the  wrongdoer." 

The  plaintiff  In  error  dtes  various  authori- 
ties to  sustain  its  contention  that  damages 
arising  from  the  loss  of  commissions  as  a 
traveling  salesman  which  tbe  plaintiff  might 
have  earned  but  for  the  negligence  of  the  de- 
fendant, resulting  in  his  loss  of  time,  etc., 
are  too  remote  to  be  recovered.  In  the  case 
of  Seaboard  Air  Line  Railway  v.  Harris,  121 
Oa.  707,  49  S.  E.  703,  tbe  court  held : 

"Where  a  traveling  salesman,  whose  com- 
pensation is  based  on  commissions  oa  such 
orders,  secured  by  him,  as  his  employer  ap- 
proves, shipped  his  trunks  of  samples  over  the 


line  of  a  common  carri^,  and  they  were  ua- 
reasonablv  delayed,  he  cannot,  in  a  suit  for 
breach  of  the  contract  to  convey,  recover  as 
damages  for  such  delay  the  profits  from  orders 
which,  tested  b;^  past  experience,  he  would 
have  secured  daring  the  period  he  was  without 
his  trunks.  Such  damages  are  too  remote  and 
speculative,  grow  out  of  an  enterprise  ccrflat- 
eral  to  the  contract  to  ship  tbe  trunks,  and 
are  not  such  as  the  parties  contemplated,  when 
the  contract  was  made,  as  the  natural  result 
of  its  breach."  ' 

It  will  be  observed  that  the  plaintiff  in 
that  case  sought  to  recover  damages  under  a 
contract  with  a  common  carrier  to  transport 
him  and  certain  trunks.  In  Georgia  Rail- 
road T.  Hayden,  71  6a.  618,  51  Am.  Rep. 
274,  a  theatrical  manager  sought  to  recover 
damages  for  a  breach  of  contract  where  he 
purchased  tickets  for  himself  and  troupe' 
over  a  railroad,  at  the  terminus  of  which 
they  were  to  take  a  connecting  train  and  pro- 
ceed to  a  point  at  which  a  performance  was 
to  be  given.  Tickets  to  this  performance 
had  been  sold  to  a  certain,  amount,  and, 
owing  to  a  collision  of  other  trains  on  the 
first  railroad,  the  train  taken  by  the  plain- 
tiff and  bis  troupe  was  delayed,  he  missed 
connection  with  the  next  trahi,  and  failed  to 
reach  his  destination  In  time  for  the  per- 
formance, so  that  tbe  money  already  taken  In 
for  tickets  was  refunded  to  the  purchasers 
of  seats.    It  was  held  in  this  case  that : 

"The  damages  resulting  from  the  particular 
character  of  the  business  of  the  traveler,  un- 
known to  tbe  railroad  company  contracting 
with  him,  are  too  remote  to  be  recovered." 

Here,  also,  the  suit  was  for  tbe  breach  of 
a  contraot.  In  Central  Railroad  v.  Senn,  73 
Ga.  705,  the  court  simply  held  that  in  an 
action  for  damages  for  injuries  sustained  by 
a  passenger  on  a  railroad  train : 

"The  witness  cannot  give  an  opinion  as  to 
the  amount  of  damages,  but  must  state  facts, 
and  let  tbe  jury  say  from  the  facts  what  is  the 
amount  of  the  damages." 

In  Bryan  ▼.  Southwestern  Railroad  Com- 
pany, 41  Ga.  72,  the  court  held  that : 

"Remote  or  consequential  damages  are  not 
allowed  whenever  they  cannot  be  traced  solely 
to  the  breach  of  the  contract^  or  unless  they 
are  capable  of  exact  computation,  such  aa  the 
profits  which  are  the  immediate  fruit  of  the 
contract,  and  are  independent  of  any  collateral 
enterprise,  entered  into  in  contemplation  of  the 
contract" 

The  holding  in  that  case  is  Identical  with 
the  Code  section  4394,  above  quoted,  and  re- 
fers to  damages  for  breach  of  contract.  In 
the  case  of  Southern  By.  Co.  ▼.  Myers,  87 
Fed.  149,  32  C.  a  A.  19,  the  Orcult  Court  of 
Appeals  of  the  United  States,  passing  on  a 
damage  suit  originating  in  Georgia,  held 
that: 

"Where  the  leader  of  a  theatrical  troupe  is 
injured  by  the  wreck  of  a  train  upon  which 
tbe  troupe  is  traveling,  tbe  elements  of  hia 
damages  are  injury  to  his  person,  medical  ex- 
penses, maintenance  of  himself  and  troupe 
while  disabled  by  the  accident  wages  paid  to 
members  of  the  troupe  during  the  same  time, 
and  the  reasonable  vaJue  of  his  own  time  lost' 

Tbe  court  in  that  case  held,  also,  that  the 
loss  of  profits  expected  to  accrue  from  a 
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theatrical  performance  were  too  remote  to  be 
allowed;  and  It  was  doubtless  because  of  this 
holding  that  counsel  for  plaintiff  In  error 
dted  that  case. 

No  other  anthorltles  except  the  CSode  sec- 
tlons  are  dted  by  connsel  for  the  plaintiff 
in  error  to  snstidn  Its  contention  that  the 
damages  flowing  to  the  plaintiff  from  the  loss 
of  commissions  on  sales  were  too  remote  for 
recovery. 

In  the  case  of  Cooper  v.  National  Fertilizer 
Co.,  132  Ga.  529,  636,  64  S.  B.  660,  653,  the 
court  said: 

"A  plaintiff  who  seeks  a  reparation  in  dam- 
ages to  his  bnsinesa,  from  a  breach  of  contract. 
Is  limited  to  the  recovery  of  damages  which 
are  the  natural  and  material  consequence  of 
the  act  from  which  the  damage  flows.  Loss  of 
prospectiTe  profits  is  ordinarily  too  remote  for 
recovery." 

It  wiU  again  be  noted  that  the  damages 
referred  to  are  for  the  breach  of  a  eontraot. 
In  Propeller  Tow  Boat  Orxnpany  of  Savan- 
nah ▼.  Western  Union  Telegraph  Company, 
124  Oa.  478,  52  S.  £.  766,  the  court  held  that 
certain  damages  arising  from  error  In  trans- 
mitting a  telegram  were  not  too  remote  and 
speculative  to  be  the  basis  of  recovery,  under 
the  facts  of  that  case.  The  damages,  how 
ever,  arise  from  the  breach  of  a  contract.  On 
the  other  hand.  It  was  distinctly  held  in 
Broyles  v.  Prlsdck,  97  Oa.  648,  26  S.  Bi  889, 
that: 

"^t  was  competent  for  the  plaintiff,  in  an  ae> 
tion  for  damages  resulting  from  personal  inju- 
ries, to  testify  that  when  injnred  he  was  earn- 
ing a  stated  monthly  salary  as  assistant  jailer, 
it  appearing  that  because  of  the  injnries  he 
was  deprived  of  this  situation  and  Ms  salary. 
in  connection  therewith  for  three  months.  The 
evidence  was  admissible  not  only  to  show  the 
actual  loss  of  salary  for  that  period,  as  a  basis 
for  compnting  in  part  his  damages,  t*t  alto  to 
tKroto  hght  genaraUy  «poi»  hit  oapaoUy  to  «am 
monoy." 

See,  also,  Nashville,  Chattanooga  &  St 
Louis  Railway  v.  Miller,  120  Oa.  463,  47  S. 
B.  959,  67  L.  R.  ▲.  87,  1  Ann.  Cas.  210.  In 
Central  of  Oeorgla  Railway  Go.  v.  Perker- 
BOn,  112  Oa.  923,  38  S.  E.  366,  63  U  R.  A.  210, 
the  court  held: 

"In  an  action  for  the  homicide  of  a  railroad 
employ^,  proof  of  his  usual  earnings  aa  such 
employ^,  within  a  reasonable  period  of  time 
prior  to  his  death,  Is  admissible.  There  is  no 
arbitrary  rule  which  confines  the  proof  upon 
this  point  to  what  he  was  actually  earning  at 
the  time  of  his  death." 

If  ore  directly,  on  the  admissibility  of  proof 
as  to  the  earnings  of  the  plaintiff,  we  may 
say  that  where  such  earnings  have  been  the 
reward  of  bis  i>ersonal  skill,  the  "proof  that 
future  earnings  will  correspond  to  those  pre- 
viously received  need  not  be  very  cogent  in 
order  that  an  award  of  damages,  based  on 
past  earnings,  may  be  sustained."  4  Suth- 
erland on  Damages  (3d  Ed.)  3619.  In  1  Sedg- 
wick on  Damages  (9th  Ed.)  340,  It  is  said: 

"In  a  very  large  class  of  cases  the  earnings 
of  the  injured  party  have  depended  entirely 
on  bis  individual  abilities,  as  in  the  case  of 
professional  men.  and  teachers,  and  traveling 
■alesmen  who  are  paid  by  a  percentage  on 
their  sales.     In  the  case  of  most  professional 


men,  there  can  be  no  way  of  fixing  a  general 
scale  of  remuneration.  The  ezclasive  services 
of  such  men  cannot  be  measured  by  any  pecun- 
iary scale  common  to  a  whole  class.  The 
most  trustworthy  basis  of  damages  in  such  a 
case  is  the  amount  which  the  injured  party  has 
earned  in  the  past." 

"Under  the  general  rale  that  the  par^  injur- 
ing another  by  a.  wrongful  act  is  liable  for  all 
the  direct  injury  consequent  thereto,'  although 
it  may  not  have  been  contemplated  as  the 
probable  result,  the  loss  or  diminution  of  ca- 
pacity to  follow  one's  usual  business  or  em- 
floyment  is  a  proper  subject  for  compensation, 
n  those  cases  where  the  plaintiff  is  a  profes- 
sional man,  great  difficulty  has  been  experienc- 
ed in  arriving  at  the  amount  calculated  to 
compensate  bun  for  his  impaired  earning  ca- 
pacity. It  has  been  held,  however,  that  in- 
ability to  compute  the  amount  with  accuracy  la 
no  reason  why  evidence  of  all  the  circumstanc- 
es and  business  surroundings  of  the  plaintiff 
may  not  be  given  to  the  jury,  since  it  is  not 
the  plaintiff's  fault  that  the  inquiry  has  be- 
come necessary;  and,  where  such  evidence  is 
capable  of  being  produced,  it  may  be  shown 
what  his  average  annual  or  monthly  earnings 
were.  In  action  of  tort,  where  the  quantum 
of  damages  is  very  much  within  the  discretion 
of  the  jui^,  evidence  of  the  nature  and  extent 
of  the  phuntifTs  business,  and  the  general  rate 
of  profit  he  has  realized  therefrom,  which  has 
been  interrupted  bjr  the  defendants  wrongful 
act,  is  properly  received,  not  on  the  ground  of 
its  furnishing  a  measure  of  damages  to  be 
adopted  by  the  jury,  but  to  be  taken  into  con- 
sideration by  the  jury  to  guide  them  in  the  ex- 
ercise of  that  discretion  which  to  a  certain  ex- 
tent is  always  vested  in  them."     13  Qyc.  47F. 

As  laid  down  in  the  Encyclopedia  of  Bvi- 
dence,  voL  4,  pp.  22,  23,  24:  "In  actions 
founded  on  contract,  it  is  generally  held  that 
the  plaintiff  is  entitled  to  show  such  profits 
as  would  have  accrued  to  him  from  the  con- 
tract Itself  as  the  direct  and  immediate  re- 
sults of  its  fulfillment" ;  and,  on  the'  other 
hand,  "as  a  general  rule,  in  actions  purely  of 
tort,  where  the  amount  of  profits  lost  by  the 
injury  can  be  shown  with  reasonable  cer- 
tainty, they  are  not  only  admissible  in  evi- 
dence, .bat  they  constttnte  thus  far  a  safe 
measure  of  damages,"  and  "a  party  may  tes- 
tis to  his  dally  receipts  and  profits  as  a 
basis  for  fixing  tlie  amount  of  damages."  It 
is  of  course  unnecessary  to  say  that  loss  of 
profits  must  be  shown  by  proof  of  facts  as  to 
past  earnings,  capacity,  etc.,  upon  which  a 
Jury  may  base  a  conclusion.  In  Vlcksburg 
&  Meridian  Railroad  Company  v.  Pntman, 
118  U.  S.  545,  7  Sup.  Ot  1,  80  L.  Ed.  257,  the 
court  held  that  in  an  action  for  personal  in- 
juries, the  plalnUff  U  enUtled  to  recover 
compensation  for  the  loss  caused  to  Mm  by 
the  defendant's  wrongful  act,  including  ex- 
penses Incurred  for  medical  attendance,  a 
reasonable  sum  for  his  pain  and  suffering, 
and  a  fair  recompense  for  the  lost  of  what 
he  would  have  othertoise  earned.  In  Illinois 
Cent  R.  Co.  v.  Davidson,  76  Fed.  517,  22  a 
C.  A.  306,  a  recovery  which  included  earn- 
ings, consisting  of  commissions  made  by  a 
saleman,  was  sustained,  and  the  court  held 
that  evidence  of  such  earnings  In  the  past 
was  admissible  as  going  to  show  the  amount 
of  damages.    In  Paul  v.  Omaha  ft  8t  Louis 
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Railway  Company,  82  Mo.  App.  600,  tbe  court 
held: 

"In  a  perBonal  injury  case  the  areraee  earn- 
ings of  the  defendant  where  be  has  no  fixed 
Balai7,  are  proper  to  (o  to  tbe  jury  on  the  ex- 
tent of  his  losa" 

In  Seaboard  Air  Line  Hallway  r.  Reld,  6 
Oa.  App:  21,  63  S.  B.  1131,  it  was  said  that: 

"The  assessing  of  damages  for  that  which  is 
to  take  place  in  the  future  must  in  nearly  every 
case  border  on  speculation;"  and  this  ia  un- 
doubtedly   true. 

It  is  well-nigh  Impossible  to  fnmish  abso- 
lutely precise  evidence  as  to  tbe  probable 
earnings  of  a  professional  man,  as  we  see 
from  some  of  tbe  authorities  cited  above,  and 
no  good  reason  appears  why  the  same  diffi- 
culty would  not  arise  in  definitely  establish- 
ing what  the  earnings  of  a  salesman,  derived 
from  commissions  on  such  sales  as  he  might 
effect  through  his  personal  skill,  energy,  and 
address,  might  or  would  amormt  to.  The  very 
difficulty  which  confronts  a  plaintiff  seeking 
to  recover  such  probable  earnings  on  account 
of  time  lost  through  the  tortious  act  of  an- 
other is  responsible  for  the  more  liberal  rule 
generally  adopted  and  the  greater  latitude 
allowed  by  the  courts  in  the  matter  of  such 
proof,  since  every  right  must  have  its  rem- 
edy, and  strict  requirement  along  this  line 
might  deny  a  sufficient  remedy  to  one  who 
happened  not  to  be  laboring  for  a  fixed  and 
definite  salary,  but  for  fees  or  commissions. 
What  better  evidence  could  be  offered  to  es- 
tablish a  man's  earning  capacity  or  his  skiU 
and  ability.  In  a  particular  business  than  a 
statement  as  to  his  past  earnings,  under  like 
conditions,  during  a  similar  period  of  the 
year,  immediately  prior  to  the  period  for 
which  he  seeks  to  recover?  Where  by  the 
very  nature  of  things  no  better  evidence  is 
available  or  possible  of  production,  tbe  law 
perforce  contents  itself  with  proof  of  past 
average  earnings,  not  always  perhaps  as 
proof  of  actual  lost  profits,  but  as  illustrat- 
ing the  earning  capacity  of  the  plaintiff,  and 
hence  the  value  of  his  lost  time.  In  this 
particalar  case  tbe  'plaintifl  asserted  that 
oondittona  were  aetnally  better  in  1912,  up  to 


tbe  time  of  bis  injury,  than  tbey  had  been 
in  the  preceding  year,  and  that  in  1911  be 
had  earned  the  sum  of  $5,600  daring  tbe 
same  months  and  period  of  time  be  was  In- 
capacitated by  his  injuries  in  1912. 

[3]  The  remaining  special  grotmd  in  the 
motion  for  a  new  trial  is  that  the  verdict  of 
$6,000  whldi  was  returned  by  the  jury  in 
favor  of  the  plaintifl  was  excessive,  and  ttiis 
ground  we  may  consider  briefly  in  connection 
with  the  general  grounds  in  tbe  original  mo- 
tion. There  was  evidence  snstaining  tbe 
plaintiff's  contention  that  he  was  seriously 
and  perhaps  permanently  injured,'  that  his 
earning  capacity  had  been  entirely  suspended 
for  12  weeks,  and  largely  diminished  since 
that  time,  and  would  be  lessened  as  long 
as  bis  suffering  remained;  that  he  had  suf- 
fered a  broken  nose,  contusions  o^  the  head, 
braises  on  his  back,  and  Injnry  to  his  spine, 
which  had  caused  htm  great  physical  and 
mental  pain  and  anguish;  that  be  bad  be&i 
compelled  to  go  on  crutches  for  some  time, 
and  was  still  unable  to  attend  to  his  busi- 
ness unaided  or  to  carry  about  Us  sample 
case ;  that  he  had  been  attended  by  physiciana 
for  months,  and  had  been  practically  an  in- 
valid since  his  injuries,  tbou^  prior  to  that 
time  he  had  t>een  a  hale  and  hearty  man  <ft 
about  41  years  of  age.  He  testified,  as  al- 
ready stated,  that  be  earned  $B,600  daring 
the  same  period  in  1911,  and  at  the  same 
business,  selllag  tbe  same  articles  nndar  the 
same  conditions  during  which  he  was  In- 
capacitated in  1912. 

It  appears  from  the  testimony  that  the  col* 
lision  which  resulted  in  Injury  to  the  plain- 
tiff was  caused  by  the  grossest  negligence,  as 
the  freight  cars  with  which  the  plaintifTs 
train  collided  were  left  standing  on  the  main 
line  or  track,  direetly  In  the  way  of  tbe  on- 
coming train  on  which  plaintiff  was  a  pas- 
senger. Under  this  proof,  tbe  verdict  was 
certainly  not  unwarranted  or  excessive ;  and, 
since  there  was  sufficient  evidence  to  snstain 
the  verdict,  we  could  not  set  tba  same  aaida 
here,  except  for  error  of  law. 

Judgment  affirmed. 


Digitized  by 


Google 


Ya.)         BKIDOEWATER  MUXUf  O  CORP.  t.  FBEPERICKSBURO  POWER  OO.        173 


nu  Va.  S3S) 

BRIDGEWATER      MILLING      CORPORA- 
TION OF  FREDERICKSBURG  T.  FRED- 
ERICKSBURG POWER  CO^  Inc. 
(Supreme  Court  of  Appeals  of  Virginia. 
June  11.  1914.) 

1.  WATXBS    and    WaTBB    COUBflES    (I    156*)  — 

Conveyance  of  Water  Rights— Constbuc- 

TiON— Exceptions  and  Reskbvations. 

Complainant,  the  owner  of  all  tlie  water 
power  of  a  river  near  a  certain  point,  contracted 
to  Bell  all  his  rigbts  to  defendants,  wno  thereaft- 
er organized  a  power  company,  erected  a  dam 
above  complainant's  old  dam  and  power  plant, 
after  which  complainant  executed  a  deed  to  the 
power  company  conveying  all  his  rights  except  a 
reservation  of  a  certain  amount  of  water  for 
his  mill;  the  deed  (dosing  with:  "[Complainant] 
his  heirs  and  assigns  shall  be  entitled  to  receive 
Us  portion  of  any  water  which  at  any  time 
hereafter,  passing  the  dam  of  said  company,  may 
be  caught  by  the  aforesaid  dam  [old  dam],  etc. 
Beld,  in  view  of  the  -sitaation  of  the  parties, 
the  anbject-matter,  and  the  object  ^ich  the  par- 
ties had  in  view,  liint  the  quoted  clause  was  not 
a  reservation  of  a  right  to  the  overflow  from  the 
dam  with  reference  to  the  height  of  the  dam  (18 
feet),  when  the  deed  was  executed  so  as  to  pre- 
vent the  power  company  from  thereafter  increas- 
ing ita  height  so  as  to  meet  the  growing  demands 
•f  its  buslneBs;  the  qaoted  clause  not  control- 
ling sor  limiting  the  height  of  the  dam  nor  the 
power  company's  use  of  toe  water,  but  itself  be- 
ing controlled  and  limited  by  the  use  which  the 
company  may  make  of  the  water  jwwer  for 
its  purpose 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.   H   158,   174-183; 
Dec  Dig.  I  16«.*r 
2.  DsKDS    (i    90*)— CoNOTBUonoif— Gknxbal 

Rttxxs  of  CoNaTBxrcnoN. 

In  construing  a  dead,  regard  must  be  had  to 
the  situation  of  the  parties,  the  subject-matter 
of  the  agreement,  and  the  object  which  the  par- 
tiefl  had  in  view  at  the  time  and  intendeo  to 
accomplish. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  234-237,  247,  248 ;   Dec  Dig.  {  90.*] 

a.  DxBDs  (S  03*)— CoNcnsucnon— iNTENTiojr 

or  Pabtibs. 

The  intention  of  parties  to  a  deed  must  be 
gathered  from  the  language  used,  which,  In  case 
«f  doobt,  most  be  taken  most  strongly  against 
the  grantor. 

[Eld.  Note.— BV>r  other  cases,  see  Deeds,  Gent 
Dig-  91  231,  232;  Dec.  Dig.  {  03.*] 

4.  Watebs  and  Waikb  Coubsxs  (i  156*)— 
CONVETANCK  or  WaTKB  RlOHTa— Constbuo- 
TTON— COKDmONB. 

By  a  deed  execnted  in  1874  defendant  pow- 
er company  agreed  to  furnish  comidainant  mill- 
ing company  dO  cubic  feet  of  water  per  sec 
ond  for  Its  mill ;  the  power  company  agreeing 
to  r«palr  and  put  in  order  tb«  canal  to  oom- 
plainant**  mill,  and  to  raise  the  embankment, 
and  complainant  agreeing  "to  keep  in  good  or- 
der, at  their  costs  and  charges,  the  said  race 
from  and  after  the  time  when  it  shall  have  been 
pat  in  order  as  hereinbefore  prescribed."  Held, 
la  view  of  the  clear  lanjguage  of  the  quoted 
clanse  and  the  interpretation  placed  thereon  by 
the  parties  as  shown  by  their  actions,  that  it 
was  rmqiieetionably  complainant's  duty,  after 
defendants  had  pnt  the  canal  in  order,  to  keep 
it  in  repair,  at  its  own  cost. 

[Eld.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {|  168,  174-183: 
Dec.  Dig.  i  166.*] 

Appeal  from  C!lrcult  Court,  Spotsylvania 
County. 


BlU  by  the  Brldgewater  Milling  Corpora- 
tion of  Fredericksburg  against  the  Freder- 
icksburg Power  Company,  Incorporated.  De- 
cree for  defendants,  and  complainant  appeals. 
Affirmed. 

A.  L.  HoUaday  and  Meredith  &  Cocke,  all 
of  Richmond, '  for  appellant  Munford,  Hnn- 
ton,  Williams  &  Anderson,  of  Richmond,  and 
A,  T.  Embrey,  of  Fredericksburg,  for  appel- 
lee. 

HARRISON,  J.  The  bill  in  this  case  was 
flled  by  the  Brldgewater  Milling  (Corporation 
of  Fredericksburg  for  the  purpose  of  enjoin- 
ing the  Fredericksburg  Power  Company,  In- 
corporated, from  erecting  in  the  Rappahan- 
nock river,  above  the  lands  of  the  complain- 
ant, a  dam  more  than  18  feet  high,  and  fnr^ 
ther  to  require  the  defendant  to  repair  and 
keep  in  proper  condition  the  bank  of  a  certain 
canal  through  which  the  complainant  was 
furnished  with  water  power  for  its  mills. 

The  injunction  prayed  for  was  refused,  and 
more  than  three  years  thereafter  the  cause 
was  heard  upon  its  merits,  resulting  In  a 
final  decree  in  favor  of  the  defendant,  from 
which  this  appeal  has  been  taken  by  the 
complainant 

This  litigation  has  developed  into  a  record 
of  more  than  900  printed  pages;  but  in  our 
view  of  the  case  the  controversy  is  controlled 
and  to  be  determined  by  the  proper  interpre- 
tation and  construction  of  certain  written 
memorials  between  the  predecessors  in  title 
of  the  present  litigants. 

It  appears  that  in  1861  certain  citizens  of 
Fredericksburg  owned  all  of  the  water  power 
of  the  Rappahannock  river  which  was  appur- 
tenant to  several  mill  sites  in  and  near  Fal- 
mouth, in  Stafford  county,  and  subject  to  use 
on  the  Falmouth  side  of  the  river,  and  that 
Joseph  B.  Ficklen  and  Thomas  F.  Knox  own- 
ed the  water  power  on  the  Spotsylvania  or 
southern  side  of  the  river  above  Fredericks- 
burg. The  record  shows  that  at  this  time 
the  ownership  of  water  power  between  Knox 
aQd.EUcklen  was  clearly  defined.  The  parties 
owning  the  water  x>ower  on  the  Falmouth  side 
of  the  river  in  Stafford  county,  desiring  to 
form  a  manufacturing  company,  and  to  con- 
centrate the  entire  water  power  of  th^  river, 
for  the  irarpose  of  applying  the  same  to  man- 
ufacturing or  other  uses  on  the  Spotsylvania 
side,  or  to  selling  the.  same  to  be  so  applied, 
bought  from  Thomas  F.  Knox  and  Joseph  B. 
Ficklen  all  the  rights  of  water  power  owned 
by  them  on  the  south  side  of  the  riyer;  the 
vendors  agreeing  to  grant  the  same  under 
certain  limitations.  This  contract,  dated 
April  15,  1851,  was.  reduced  to  writing  and 
signed  by  the  parties,  and  the  following  year 
the  proposed  company  was  duly  incorporated 
under  the  name  of  the  Fredericksburg  Water 
Power  Company  (Acts  1852,  c.  384).  This  act 
of  lncorix)ration  was  amended  (Acts  1853-54, 
p.  80,  c.  153),  by  which  th«  '•ompany  was  glv- 


•For  other  ca«M  ■«•  same  tajdo  and  ssoUon  NUHBBR  la  Sec.  Dig.  A  Asb  Die.  Ksy-Na  S«Mta  *  Rap'r  ladazw 


Digitized  by 


Google 


174 


82  SOUTHEASTERN  BEFOKTEB 


(V«. 


en  power  to  erect  a  dam  adequate  for  the 
uses  of  the  company  across  the  river  at  snch 
point  as  might  be  convenient.  The  company 
acquired  the  rights  of  the  old  canal  company 
and  certain  lands  in  Fredericksburg,  and 
between  Fredericksburg  and  the  old  dam  of 
the  canal  company,  and  built  its  dam  across 
the  river.  These  preparations  for  commenc- 
ing the  development  of  its  enterprise  of  con- 
centrating the  entire  water  power  of  the 
river  on  the  south  side  thereof  being  com- 
pleted, the  company  preceded  to  secure  a 
deed,  in  accordance  with  the  contract  men- 
tioned of  April  15,  1851.  This  deed  was  exe- 
cuted on  the  25th  of  October,  1856,  by  Flcklen 
and  wife,  without  Knox,  who  Is  not  a  party 
to  this  suit,  and  not  complaining.  The  com- 
plainant, through  several  conveyances,  is  the 
successor  In  title  to  Joseph  B.  Flcklen,  and 
the  defendant,  through  several  conveyances,  is 
the  successor  in  title  to  the  water  power  com- 
pany, and  both  are  corporations  duly  char- 
tered. The  old  dam,  which  was  erected  by 
the  water  company  in  the  early  50's,  was  18 
feet  high.  The  new  dam,  built  by  the  defend- 
ant power  company,  is  50  feet  below  the  old 
dam,  20  feet  high,  and  abuts  at  each  end 
upon  the  lands  of  the  defendant  The  com- 
plainant owns  land  only  on  the  southern  side 
of  the  river,  extending  from  its  mills  up  the 
river  to  a  point  between  one-half  and  three- 
fourths  of  a  mile  below  the  defendant's 
dam. 

[1]  The  only  cause  of  complaint  involved 
In  the  first  branch  of  the  case  is,  that  the 
defendant  has  built  Its  new  dam  2  feet  higher 
than  the  old  dam ;  the  contention  being  that 
this  Is  Injurious  to  the  complainant  and  in 
contravention  of  its  rights.* 

Whether  or  not  the  additional  2  feet  to  the 
height  of  the  dam  operates  to  the  prejudice 
of  the  complainant  Is  not  very  clear,  and  Is 
not  material;  the  question  to  be  determined 
being  the  legal  right  of  the  defendant  com- 
pany to  build  Its  present  dam  2  feet  higher 
than  the  old  dam. 

Becurring  to  the  contract  of  April,  1851,  it 
is  apparent  that  It  was  the  purpose  of  the 
parties  thereto  to  concentrate  the  entire 
water  power  of  the  Rappahannock  river  on 
the  south  side  thereof  for  the  purpose  of  ap- 
plying the  same  to  manufacturing  and  other 
uses,  and  to  selling  the  same  to  be  so  applied, 
and  that  this  purpose  was  well  known  to 
Enox  and  Flcklen.  This  contract  was  fol- 
lowed by  the  deed  of  October,  1850,  between 
Jos^b  B.  Flcklen  and  wife  and  the  Freder- 
icksburg Water  Power  Company,  which  is 
the  source  of  the  complainant's  title.  In 
construing  the  deed,  it  Is  to  he  observed  in 
the  outset  that  neither  In  the  contract  of 
1S51  nor  in  the  deed  of  1856  is  there  to  be 
found  any  limitation  whatsoever  upon  the 
lieight  of  the  contemplated  dam  or  upon  the 
manner  of  Its  construction.  The  deed  under 
consideration  recites  the  fact  that  the  water 
power  company  had  then  constructed  a  dam 
across  the  ilrer,  abov«  the  site  of  the  Old 


Falls  Mill,  "with  a  view  to  the  application 
on  the  Spotsylvania  side,  at  or  near  the 
town  of  Fredericksburg,  of  the  whole  water 
power  afforded  by  the  said  river."  The  gran- 
tor, J.  B.  Flcklen,  then  proceeds,  in  consid- 
eration of  $5,000  and  certain  engagements 
and  undertakings  on  the  part  of  the  company, 
to  grant  with  general  warranty  of  title  unto 
the  Fredericksburg  Water  Power  Company 
all  the  rights  of  water  power  to  which  he 
was  entitled  on  the  Spotsylvania  side  of  the 
river  below  the  dam  of  the  company.  Lan- 
guage could  scarcely  convey  a  more  compre- 
hensive meaning  than  that  in  the  granting 
part  of  this  deed.  Flcklen  thereby  grants  all 
the  rights  of  water  power  that  he  had  as  a 
riparian  owner,  with  nothing  left,  except  the 
reservation  of  a  certain  measure  of  water, 
defined  by  the  deed,  which  was  to  be  diverted 
by  the  company  and  sent  to  the  Bridgewater 
mills  through  a  canal  provided  for  that  pur- 
pose. At  the  close  of  the  deed  the  following 
language  is  used: 

"And  that  the  said  Joseph  B.  Ficklen,  his 
heirs  and  assigns,  shall  be  entitled  to  receive 
his  proportion  of  any  water  which  at  any  time 
hereafter,  passing  the  dam  of  the  said  company, 
may  be  caught  by  the  aforesaid  dam,  belonging 
to  himself  and  Thomas  F.  Knoz  at  the  aite  of 
the  Old  Falls  Mill." 

It  is  insisted  by  the  complainant  that  this 
clause  gave  Elcklen  and  his  successors  in  title 
a  right  to  the  overflow  from  the  defendant's 
dam,  as  it  was  when  bnllt  In  1856,  wh^i  the 
deed  was  executed ;  that  It  had  reference  to 
the  height  of  the  dam  as  it  was  then;  that 
It  was  a  reservation  fixing  the  rights  of  the 
parties  for  all  time,  and  as  binding  as  the 
grant.  This  contention  could  not  be  sustained 
even  If  our  consideration  was  confined  alone 
to  the  language  relied  on ;  but  when  the  deed 
is  read  as  a  whole,  in  the  light  of  the  con- 
tract and  the  manifest  object  had  in  view 
and  intended  to  be  accomplished,  it  Is  obvi- 
ous that  the  language  under  consideration 
was  never  Intended  to  limit  the  right  of  the 
defendant  to  raise  its  dam  in  the  future  to 
such  height  as  might  be  necessary  to  accom- 
plish the  purposes  of  its  enterprise.  In  1856 
the  water  company  was  in  its  Infancy,  and  a 
dam  18  feet  high  might  well  have  been  con- 
sidered sufficient  for  the  limited  uses  of  the 
company  at  that  time;  but  it  could  hardly 
have  been  expected  to  meet  its  necessitieB  for 
all  time.  The  purpose  of  the  parties  was  to 
command  the  use  of  a  water  power  to  meet 
conditions  as  they  arose.  Otherwise,  the 
development  contemplated  by  the  company 
could  never  have  been  accomplished.  Ficklen, 
the  predecessor  in  title  of  the  complainant, 
made  ample  provision .  both  in  the  contract 
and  the  deed  for  a  certain  measured  amount 
of  water  power — in  fact  he  •  reserved  more 
water  power  than  the  Bridgewater  Mlil> 
needed,  for  he  sold  years  afterwards  two- 
flftbs  of  such  reservation  to  the  company. 
In  1856  Flcklen  knew  that  the  enterprise  of 
the  company  was  hardly  launched;  that  un- 
der authority  of  the  Ijegislatuce  the  company 
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bad  power  to  i>uUd  a  dam  adequate  for  Its 
uses;  tliat  the  purpose  of  those  behind  the 
enterprlae  was  to  ooncentrate  the  entire 
water  power  of  the  river  for  nses  as  they 
might  arise  In  the  fntare;  and  that  there  was 
little  In  Frederlckabarg  at  that  time  In  the 
way  of  manufactories,  or  anything  else,  to 
which  the  use  of  a  water  power  could  be  ap- 
plied. Under  such  clicnmstances  it  Is  not  to 
be  presumed,  without  a  word  In  the  written 
memorial  between  the  parties  to  that  effect, 
that  J.  B.  Flcklen,  or  the  Legislature^  or 
those  composing  the  company  ever  contem- 
plated that  the  dam  once  buUt  could  never  be 
Increased  In  height  to  meet  changing  condl- 
tiona  and  Increasing  patronage,  or  that  It 
could  not  be  made  at  any  time  adequate  for 
the  uses  contemplated  by  the  parties. 

[2, 3]  In  construing  written  instruments, 
regard  must  be  had  to  the  situation  of  the 
parties,  the  subject-matter  of  the  agreement, 
and  the  object  which  the  parties  had  In  view 
atp  the  time  and  Intended  to  accomplish. 
When  these  principles  are  supplemented  by 
the  further  rule  that  the  intention  of  parties 
to  a  deed  must  be  gathered  from  the  language 
used,  and  this  language,  in  case  of  doubt, 
most  be  taken  most  strongly  against  the 
grantor,  the  conclusion  cannot  be  avoided 
that  the  terms  of  the  grant  under  considera- 
tion negative  the  idea  that  the  defendant 
company  was  compelled  to  keep  its  own  dam, 
on  its  own  land,  18  feet  high,  no  matter  how 
Imperative  the  necessity  for  increasing  the 
height  might  be.  The  language  relied  on  by 
the  complainant  does  not  control  or  limit 
the  height  of  the  dam,  nor  does  it  control  or 
limit  the  defendant^'s  use  of  the  water  power ; 
but  it  is  itself  controlled  and  limited  by  the 
use  which  the  company  may  make  of  the  wa- 
ter power  for  its  pu]3>08e8. 

[4]  The  second  branch  of  the  case  Involves 
the  question  as  to  whether  the  obligation  to 
maintain  the  bank  of  the  canal  between 
Knox's  mill  and  the  Brldgewater  mills  Is  up- 
on the  complainant  or  upon  the  defendant 
povrer  company. 

Under  the  deed  of  1866  the  defendant  was 
t>onnd  to  furnish,  at  its  own  expense,  to 
Jos^h  B.  Btdclen,  bis  h^rs  and  assigns,  at 
his  mill  site  known  as  the  Brldgewater  mills, 
a  sufficient  8um)ly  of  water  to  run  five  pair 
ot  5-foot  burr  stones.  In  1870  FldUen  sold 
and  conveyed  to  the  defendant  two-flfths  of 
this  iMwer,  so  that  thereafter  the  defendant 
bad  to  furnish  sufficient  power  to  run  only 
tliree  pair  of  5>foot  burr  stones.  In  1874 
Joseph  B.  Flcklen  died,  and  the  mill  passed 
to  his  two  sons,  Joseph  B.  Flcklen,  Jr.,  and 
William  F.  Flcklen.  The  sons,  desiring  to 
increase  their  water  supply  for  a  given  pe- 
riod, executed  a  deed,  dated  July  8,  1878, 
between  themselves  and  the  water  power 
ooinpany  by  which  it  was  determined  that  the 
measure  of  water  to  which  their  father  was 
entitled  was  40^  cubic  feet  per  second;  it 
being  agreed  that  this  amount  should  be  in- 
creased by  9^  feet,  thereby  binding  the  com- 


pany to  famish  50  cubic  feet  of  water  per 
second  for  a  period  of  10  years,  beginning 
October  1,  1877.  By  this  deed  the  water 
power  company  agreed,  among  other  things, 
to  repair  and  put  In  thorough  order  the  race 
leading  from  Knox's  mill  to  the  Brldgewater 
mills,  and  to  raise  the  embankment  of  the 
same  at  the  low  places,  so  that  it  should  bi 
no  place  be  less  than  15  inches  above  the  new 
head  of  water  in  the  race.  The  Messrs. 
Flcklen,  of  the  Brldgewater  mills,  for  them- 
selves, their  heirs  and  assigns,  agreed,  among 
other  things,  "to  keep  tin  good  order,  at  their 
cost  and  charges,  the  said  race  between  said 
mills  from  and  after  the  time  when  it  shall 
have  been  put  in  thorough  order  as  herein- 
above prescribed." 

In  view  of  this  clear  and  explicit  engage- 
ment on  the  part  of  the  Flcklens,  their  heirs 
and  assigns,  to  keep  the  race  in  question  in 
good  order,  at  th^r  cost  and  charge,  from 
and  after  the  time  it  was  put  in  thorough  or- 
der by  the  water  power  company,  it  is  diffi- 
cult to  understand  how  there  can  be  any  dis- 
pute as  to  whom  the  obligation  rests  upon 
to  maintain  the  bank  of  such  race  or  canal 
between  Knox's  mill  and  the  Brldgewater 
mills.     . 

There  is  neither  charge  nor  evidence  that 
prior  to  July  8,  1878,  the  water  power  com- 
pany ever  failed  to  perform  its  part  of  any 
of  its  covenants  with  Joseph  B.  Flcklen,  or 
with  his  two  sons;  and  after  a  careful  con- 
sideration of  the.  voluminous  record  before 
us  we  are  of  opinion  that  the  evidence  satis- 
factorily shows  that  the  defendant  water 
power  company  has  fairly  performed  every 
obligation  assumed  by  it  under  the  deed  of 
1878.  More  than  32  years  have  elapsed  since 
the  execution  of  that  deed.  The  record  shows 
that  during  that  time  the  properties  of  both 
the  complainant  and  the  defendant  have 
passed  through  various  hands,  and  have  been 
owned  and  nm  by  men  of  responsibility, 
character,  and  Judgment,  all  ot  whom,  ex- 
cept William  F.  Flcklen,  are  now  dead.  It 
does  not  appear  that  any  of  the  predecessors 
In  title  of  the  complainant  ever  questioned 
the  performance  by  the  defendant  of  its  full 
contract  obligations  under  the  deed  of  1878. 
It  is  not  shown  that  J.  B.  Flcklen,  Jr.,  who 
was  president  of  the  complainant  company 
up  to  a  short  while  before  the  institution  of 
this  suit,  over  questioned  the  performance  by 
the  defendant  of  Its  obligations  under  such 
deed.  On  the  contrary,  it  appears  that  for 
10  years  prior  to  his  death  he  had  charge  of 
the  canal  between  Knox's  mill  and  the 
Brldgewater  mills,  provided  material  for  its 
repair  and  maintenance,  had  trees  cut  from 
lbs  north  bank,  paid  for  its  upkeep,  and  at 
the  time  of  his  death  was  having  work  done 
on  the  canal,  which  WQrk  was  paid  for  by 
the  complainant  after  his  death.  If  the  lan- 
guage of  the  deed  of  1878  upon  the  subject 
was  doubtful,  this  long-continued  interpreta- 
tion placed  upon  it  by  the  parties  thereto 
would  be  conclusive  of  the  Question.    The 
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Ficklena  would  hardly  hare,  for  yean,  kept 
the  canal  In  repair  and  paid  for  Its  upkeep 
after  It  had  been  put  In  thorough  order  by 
the  defendant  if  they  had  not  understood 
that  to  be  their  duty  under  the  terms  of  their 
deed. 

The  defendant  water  company  having  kept 
and  performed  on  its  part  the  corenants  of 
the  deed  of  1878,  the  obligation  now  rests 
upon  the  complainant,  in  the  language  of 
that  deed,  to  keep  In  good  order,  at  its  cost 
and  charge,  the  race  or  canal  between  Knox's 
mill  and  the  Bridgewater  mills. 

Upon  the  whole  case  we  find  no  error  in 
the  decree  complained  of,  and  It  Is  affirmed. 

Affirmed. 

(116  Va.  M7) 

VIBOINIA    STATE    PAIR   ASS'N,    Inc.,   t. 
VIBGINIA  AMUSEMENT   CONCES- 
SION COEPOKATION. 
(Supreme  Oonrt  of  Appeals  of  Virginia.    June 

U,  1914.) 
1.  AGBiciri/TnBB  (i  6*)— Faib  Association— 

CONTBACTB    FOB    AMUSEMENT    PbIVILSQEB— 

Violation— New  Contbacts, 

A  contract  between  a  fair  association  and 
an  amusement  company  which  grants  to  the 
company  the  privilege  of  conducting  on  the 
grounds  of  the  association  upright  and  flat 
wheels  and  other  devices  of  like  character,  not 
in  violation  of  law,  the  association  to  be  the 
sole  Judge  as  to  the  meaning  of  the  term  "other 
devices  of  like  character,"  and  that  no  permis- 
sion was  given  to  operate  any  devices  where 
money  was  exchanged  for  money,  or  which  was 
contrstry  to  good  morals  or  objectionable  to  the 
associaUon,  gave  the  amusement  company  the 
right  to  operate  a  reasonable  number  of  wheels, 
and  the  company  by  submitting  under  protest 
to  a  resolution  of  the  association  limiting  the 
number  of  wheels  which  might  be  operated,  did 
not  thereby  assent  to  a  new  contract;  but  the 
act  of  the  association  is  a  violation  of  the 
original  contract  for  which  the  company  may 
recover  die  damages  sustained. 

[Ed.  Note. — For  other  cases,  see  Agriculture, 
Cent  Dig.  H  10-12;   Dec.  Dig.  {  6.*5 

Z  AoRicrrLTDBX  (|  6*)— Faib  AasociATioif— 
Contbacts  fob  Amusement  PBiviixaEat— 
Constbdotion— Fobfeitube. 
Where  an  amusement  company  obtained 
trom  a  fair  association  the  privilege  of  conduct- 
ing upright  and  flat  wheels  and  other  devices  of 
like  character,  not  in  violation  of  law,  and  sold 
a  large  nnmber  of  iirivileges,  and  some  of 
the  buyers  acted  in  violation  of  the  contract, 
while  others  acted  In  conformity  therewith,  the 
association  could  terminate  the  acts  constitut- 
ing violations  of  the  contract,  but  could  not 
terminate  the  entire  contract  on  the  theory 
that  the  company  had  forfeited  its  rights  to 
exercise  the  privilege.  ' 

[BM.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  $;  10-12;   Dec.  Dig.  S  5.*] 

3.  Agbicui-ttjbe  (I  5*) — Faib  AssociATibs— 
Contract  fob  Amusement  Pbivileges— 
Constbuction— Forfeiture. 

A  fair  association,  which  grants  to  an 
amusement  company  the  privilege  of  conducting 
upright  and  flat  wheels  and  other  devices  of  like 
character,  not  in  violation  of  law,  subject  to 
the  right  of  the  association  to  determine  the 
meaning  of  the  term  "other  devices  of  like  char- 
acter," may  not  arbitrarily  abrogate  the  privi- 
lege, when  no  law  has  been  violated,  and  noth- 
ing done  in  contravention  of  good  morals,  or 
which  could  be  reasonably  objected  to  by  the 


association,  and,  where  the  associatton  conceded 
that  the  amusement  company  might  operate  a 
derignated  number  of  wheels  Without  violating 
the  law,  the  company  might  operate  a  reason-  . 
able  number  of  such  wheels;  there  being  no 
limitation  as  to  humber. 

(Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  n  10-12;    Deo.  Dig.  {  6.*] 

4.   AGBICU1.TUBE    (I    6*)— PAIB    ASSOCIATIOl*— 

CoNTKACT  FOB  AinrsKMEHT  Peivileoes— 
Damages  fob  Bbeach— Measubb  of  Dak- 
ages. 
Where  a  fair  associatton  which  had  grant- 
ed to  an  amusement  company  the  privilege  of 
operating  upright  and  flat  wheels  and  other  de- 
vices of  like  character  wrongfully  prohibited 
the  company  from  operating  uirough  buyers  of 
the  privilege  a  reasonable  number  of  wheels,  the 
company  could  recover  the  actual  damages  sus- 
tained, and  a  charge  directing  the  jury  in  esti- 
mating the  damages  not  to  consider  any  loss 
or  profits  from  any  undertakings  the  associa- 
tion might  have  entered  into  with  third  parties, 
even  though  such  undertakings  were  entered 
into  on  the  faith  of  the  contract  made  with  the 
association,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  St  10-12;    Dec  Dig.  {  6.»}       - 

Error  to  Hustings  Court  of  ]Uchmond. 

Action  by  the  Virginia  Amusement  Conces- 
sion Corporation  against  the  Virginia  State 
Fair  Association.  There  Was  a  judgment  for 
$2,250  for  plaintifl,  and  defendant  brings 
error.    Affirmed. 

The  plaintiff  by  cooosel  moved  the  court 
give  to  the  Jury  the  following  instructton : 

Instruction  No^  la. 

The  court  instructs  the  Jury  that  the  defend- 
ant had  the  right,  by  the  resolution  of  October 
11,  1911,  to  designate  the  character  of  wheels 
which  the  plaintiff  could  operate,  and  by  said 
resolution  did  designate  candy  wheels,  dog 
wheels,  and  acquariums  a&  proper  wheels  to  be 
operated  by  the  plaintiff;  but  the  court  further 
instructs  the  Jury  that  the  defendant  did  not 
have  the  right  to  prohibit  the  plaintiff  from  sell- 
ing the  privilege  to  operate  a  reasonable  num- 
ber of  candy  wheels,  dog  wheels,  and  acquaxi' 
urns. 

Therefore,  if  the  jury  believe  from  the  evi- 
dence that  the  defendant,  by  the  resolution  of 
October  11,  1911,  introduced  in  evidence,  pre- 
vented the  plaintiff  from  operating,  or  sellins 
the  privilege  to  operate,  a  reasonable  number 
of  candy  wheels,  dog  wheels,  and  aquariums, 
then  the  court  instructs  the  Jury  that  the  de- 
fendant committed  a  breach  of  its  contract 
and  is  liable  to  the  plaintiff  for  such  actual 
damages  as  the  evidence  shows  the  plaintiff  sus- 
tained as  a  result  thereof. 

And  the  court  further  Instructs  the  jury  that, 
in  determining  what  would  be  a  reasonable  num- 
ber of  said  wheels,  th«y  may  take  into  consid- 
eration all  of  the  circumstances  surrounding  the 
conduct  of  said  fair,  including  the  size  of  the 
defendant's  Fair  Grounds,  the  attendance  upon 
said  fair,  and  the  objects  and  purposes  of  said 
fair  for  the  year  1911.. 

And  the  defendant  by  Counsel  moved  the 
court  to  give  to  the  Jury  the  following  in- 
structions: 

Instruction  No.  lb. 

The  court  instructs  the  jury  that  the  burden 
of  proof  is  upon  the  plaintiff  to  show  each  par- 
ticular necpsaary  to  make  out  his  cause  of  ac- 
tion by  a  preponderance  of  evidence,  and,  if  the 
plaintiff  hns  failed  to  do  so,  then  it  is  the  duty 
of  the  jury  to  find  in  favor  of  the  defendant. 


•For  other  caaaa  ■••  aaaie  topic  and  section  NUMBER  In  Doc  Dig.  A  Am.  Dig.  Kay-NOk  SerlM  A  Rap'r  ludazea 


Digitized  by 


Google 


Va.) 


VmOINIA  STATE  FAIR  ASS'N  v.  "VTROINIA  A.  O.  CORPORATIOM 


177 


Instruction  No.  2b. 

The  court  instructs  the  jury  that,  if  they  be- 
lieve from  the  evidence  that  the  plaintiff,  or  any 
person  or  iwrsons  operating  under  them,  operat- 
ed opon  the  grounds  of  the  defendant  any  devic- 
es where  money  was  exchanged  for  money ,_  or 
which  were  cohtrary  to  good  morals,  or  objec- 
tionable to  the  defendant,  the  defendant  bad 
the  right  at  any  time  to  close  and  remove  such 
devices  from  its  grounds  without  previous  no- 
tice, assignment  of  cause,  or,  rebate  of  purchase 
money. 

And  the  plaintiff  thereby  forfeited  its  right  to 
conduct  and  operate  thereafter  upon  the  grounds 
of  the  defendant  any  of  the  privileges  and  con- 
cessions granted  in  section  4  of  their  said  con- 
tract concerning  upright  and  flat  wheels  and 
other  devices  of  like  character;  and  the  jury 
moat  find  for  tlie  defendant 

Instruction  No.  3b. 
The  court  instructs  the  Jury  that,  even  though 
they  may  believe  from  the  evidence  that  the 
plaintiff  bad  the  right  under  its  contract  to 
operate  certain  upright  and  Sat  wheels  and  oth- 
er devices  of  like  character,  as  claimed  in  its 
declaration,  yet,  if  they  furtber  believe  from  the 
evidence  that  the  plaintiff  acquiesced  in  the 
terms  offered  it  by  the  defendant,  namely,  the 
right  to  operate  certain  dog  wheels,  candy 
wheels,  nita  acquariums,  thereby  inducing  the 
defendant  to  believe  that  such  performance  was 
accepted  by  it  as  a  complete  performance  of 
the  defendant's  obligations  under  its  contract 
with  the  plaintiff  in  this  respect,  it  amounts  to 
a  waiver  of  the  plaintiff's  rights  to  operate  said 
upright  and  flat  wheels  and  other  devices  of 
like  character,  as  claimed  in  the  declaration, 
and  the  plaintiff  cannot  recover. 

Instruction  No.  4b. 

The  court  instructs  the  Jury  that  the  defend- 
ant had  the  right,  under  its  contract  with  the 
plaintiff,  to  close  and  remove  from  its  grounds, 
at  any  time,  anv  upright  and  flat  wbeials  and 
other  devices  of  lilie  character  without  previous 
notice,  or  assignment  of  cause,  and  without  re> 
bate  of  purchase  monev;  and,  further,  that  if 
the  jury  believe  from  the  evidence  that  the  de- 
fendant, in  the  exercise  of  such  right  did  close 
all  of  the  upright  and  flat  wheels  and  other  de- 
vices of  like  character,  the  defendant  was  there- 
after under  no  obligation  to  allow  the  plaintiff 
the  right  to  operate  any  upright  and  flat  wheds 
or  other  devices  of  like  character,  and  that,  if 
the  defendant  did  permit  the  plaintiff  to  operate 
12  or  more  dog  wheels,  candy  wheels,  and  ac- 
qoariums,  it  was  a  voluntary  act  on  the  part  of 
the  defendant  which  the  plaintiff  could  not 
question  as  to  the  number,  or  character,  and 
that  they  must  find  for  the  defendant. 

Instruction  No.  6b. 
The  court  Instructs  the  jury  that,  if  the 
plaintiff  is  entitled  to .  recover  in  this  action, 
such  recovery  must  be  by  virtue  of  the  con- 
tract sued  on,  and  not  by  virtue  of  any  other 
subsequent  contract  that  may  have  been  sought 
to  be  proved  by  evidence  offered  in  this  case. 

Instruction  No.  6b. 
The  court  instructs  the  jury  that,  in  estimat- 
ing any  damage  to  which  they  think  the  plain- 
tiff may  be  entitled  in  this  case,  if  they  think 
ander  the  instructions  herein  that  the  plain- 
tiff is  entitled  to  any  damage,  they  cannot  take 
into  consideration  any  loss  of  profits  arising 
from  any  collateral  nndertakings  or  enterpris- 
es the  plaintiff  may  have  entered  into  with  third 
parties,  even  though  snch  undertakings  were  en- 
tered into  upon  the  faith  of  the  contract  made 
by  the  plaintiff  with  the  defendant 

Instruction  No.  7b. 
The  court  instructs  the  jury  that,  in  order  ,for 
the  plaintiff  to  recover  in  this  action,  the  Jury 
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must  believe  from  the  evidence,  first,  that  the 
upright  and  flat  wheels  and  other  devices  of 
like  character,  which  the  plaintiff  installed  on 
the  grounds  of  the  defendant  corporation,  were 
not  in  violation  of  the  contract  between  them,  as 
explained  in  that  instruction,  and  were  not  in 
violation  of  the  law,  and  that  the  plaintiff  was 
unlawfully  and  contrary  to  the  plaintiff's  right 
under  the  contract  deprived  of  toe  right  to  op- 
erate the  same  ni>on  the  grounds  of  the  defend- 
ant corporation  by  the  defendant;  and,  second, 
that  the  plaintiff  did  not  accept  a  certain  num- 
ber of  wheels  upon  the  grounds  of  the  defend- 
ant corporation,  to  wit  i2  or  more  dog  wheels, 
candy  wheels,  and  acquariums,  as  a  full  com- 
pliance by  the  defendant  of  its  contract  to  al- 
low the  plaintiff  to  operate  upright  and  flat 
wheels  and  other  devices  of  like  character. 

Instruction  Na  8b. 

The  court  instructs  the  jury  that,  under  the 
contract '  between  the  parties  to  this  suit,  the 
Virginia  State  Fair  Association,  Incorporated, 
had  the  absolute  right,  at  any  time,  to  order  the 
removal  of  the  upright  and  fiat  wheels  and  oth- 
er devices  of  like  character  from  its  premises, 
and  that,  if  the  jury  believe  from  the  evidence 
that  this  was  done  oy  the  association  in  good 
faith  in  the  exercise  of  the  power  with  which 
the  defendant  was  invested  under  its  said  con- 
tract, then  they  must  find  for  the  defendant. 
And  the  court  further  instructs  the  jury  that, 
ui>on  the  question  of  good  faith  of  the  defend- 
ant in  ordering  the  removal  of  the  wheels,  etc., 
from  its  grounds,  the  burden  of  proof  is  upon 
the  plaintiff  to  clearly  show  by  a  preponder- 
ance of  evidence  that  the  defendant  was  guilty 
of  bad  faith,  and  that  the  burden  of  proof  is  not 
upon  the  defendant  to  show  that  it  acted  in 
good  faith. 

The  court  gave  the  Instmctlon  asked  for 
by  the  plaintiff,  and  gave  the  instruction 
asked  for  by  the  defendant  numbered  lb,  3b, 
and  7b,  bat  declined  to  give  the  instmctlons 
asked  for  by  the  defendant  numbered  2b,  4b, 
Sb,  6b,  and  8b,  and  modified  Instruction  No. 
2b  asked  for  by  the  defendant,  and  gave  the 
same  as  modified  as  follows: 

Instmctlon  No.  2b. 

The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  plaintiff,  or 
any  person  or  persons  operating  under  them, 
operated  upon  the  grounds  of  the  defendant  any 
devices  where  money  was  exchanged  for  money 
or  which  were  contrary  to  good  morals,  or  ob- 
jectionable to  the  defendant,  the  defendant  had 
the  right  at  any  time  to  close  and  remove  such 
devices  from  its  grounds  without  previous  no- 
tice', assignment  of  cause,  or  rebate  of  purchase 
money. 

And  the  court  thereupon  gave  the  follow- 
ing Instruction  of  its  own  motion: 

Instruction  No.  9. 
The  foregoing  are  all  instructions  of  the  court, 
and  they  must  be  read  by  you  and  construed  to- 
gether, and  in  the  light  of  each  other. 

And  thereupon  the  defendant  by  counsel 
asked  the  court  to  modify  instruction  No.  la 
asked  for  by  the  plaintiff,  and  to  give  the 
same  as  modified  as  follows: 

Instruction  No.  la. 

The  court  instructs  the  jury  that  the  defend- 
ant bad  the  right,  by  resolution  of  October  11, 
1911,  to  designate  the  character  of  wheels  the 
plaintiff  could  operate,  and  by  said  resolution 
did  designate  candy  wheels,  dog  wheels,  and  ac- 
quariums proper  wheels  to  be  operated  by  the 
plaintiff;    out  the  court  further  instructs  th« 
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jury  that  the  defendant  did  not  have  the  right 
to  prohibit  the  plaintiff  from  selling  the  privi- 
leges to  operate  a  reasonable  number  of  candy 
wheels,  dog  wheels,  and  acquariums.  The  court 
instructs  the  jury  that  they  must  consider,  not 
only  the  number  of  devices  which  the  plaintiff 
may  have  been  able  to  sell  and  dispose  of,  or 
the  number  of  similar  devices  that  may  have 
been  operated  upon  the  said  grounds  in  other 
years,  but  such  number  only  as  in  their  opin- 
ion was  reasonable  in  the  year  1911,  consider- 
ing all  the  circumstances  governing  the  case  and 
the  purposes  for  which  the  fair  was  created  and 
was  conducted.  Against  such  number  as  the 
jury  may  believe  to  have  been  reasonable  under 
all  these  circumstances,  the  court  instructs  the 
jury  that  they  must  deduct  the  number  of  such 
wheels  as  -the  plaintiff  waa  allowed  to  operate 
by  the  defendant. 

In  estimating  the  amount  of  damage  that  the 
plaintiff  may  be  entitled  to  recover,  if  the  jury 
believe  that  they  are  entitled  to  recover  any 
damages,  the  court  instructs  the  jury  that  they 
cannot  consider  the  value  of  the  contracts  for 
wheels  which  the  defendant  had  previously  or- 
dered closed  and  removed. 

But  the  court  refused  to  modify  said  In- 
struction No.  la  given  for  plaintiff. 

D.  H.  &  Walter  Leake  and  Page  &  Leary, 
all  of  Richmond,  for  plaintiff  in  error.  John 
A.  Lamb  and  Brockenbougb  Lamb,  both  of 
Riclimond,  for  defendant  in  error. 

KEITH,  P.  Tbe  Virginia  Amusement  Con- 
cession Corporation,  Iiereinafter  referred  to 
as  the  amusement  company,  sued  the  Virginia 
State  Fair  Association,  hereinafter  referred 
to  as  tbe  association,  in  assumpsit,  and  re- 
covered a  verdict  and  judgment  against  it, 
which  is  before  us  upon  a  writ  of  error. 

The  association  was  formed  -for  tbe  pur- 
pose of  conducting  fairs  and  exhibitions  of 
horses  and  other  live  stock,  and  of  agricul- 
tural, historical,  mining,  electrical,  and  me- 
cbanical  products  as  a  means  of  developing 
tbe  resources  of  the  state.  Its  grounds  are 
located  in  the  county  of  Henrico,  near  tbe 
city  of  Richmond,  wbere  it  holds  Its  exhibi- 
tions in  tbe  month  of  October  of  each  year. 
It  is  the  custom  of  tbe  association  to  let  out 
each  year,  for  tbe  amusement  of  its  patrons, 
the  right  or  privilege  of  conducting  certain 
upright  or  flat  wheels,  at  which  toys  and  oth- 
er things  of  trivial  value  are  given  as  prizes, 
and,  as  tbe  subject  rather  invites  a  violation 
of,  the  law,  tbe  association  exacts  contracts 
from  tbe  parties  to  whom  it  grants  these 
rights  and  privileges,  whereby  it  is  intended 
that  the  association  shall  be  placed  in  a  po- 
sition of  absolute  control  ever  tbe  situation. 

On  September  25,  1911,  tbe  association  en- 
tered into  a  contract  with  the  amusement 
company  which  gave  to  the  amusement  com- 
pany tbe  privilege  of  conducting  upon  tbe 
grounds  of  the  association — 
"upright  and  flat  wheels  and  other  devices  of 
like  character,  provided  the  same  are  not  in  vio- 
lation of  the  law;  and  further  provided  that  the 
said  party  of  the  first  part  snail  be  tbe  sole 
judge  as  to  the  meaning  of  the  second  subject 
of  this  paragraph,  that  is,  'other  devices  of  like 
character.'  It  is  expressly  understood  that  no 
permission  Is  hereby  given  to  run  or  operate  any 
devices  where  money  is  exchanged  for  money,  or 


which  is  contrary  to  good  morals,  or  objectiona- 
ble to  said  party  of  the  first  part" 

On  October  8, 1911,  tbe  first  day  of  tbe  fair 
of  that  year,  Oie  officers  of  tbe  association 
claim  to  have  observed  upon  the  grounds  of 
the  association  a  large  number  of  wheels 
wbere  money  was  exchanged  for  money,  and 
other  wheels  wbere  candy  and  birds  were 
given  out  as  prizes.  Tbe  attention  of  the 
amusement  company  was  called  to  tbe  situa- 
tion, and  its  manager  was  directed  at  once  to 
remove  tbe  gambling  wheels,  as  they  were 
in  violation  of  his  contract.  On  tbe  follow- 
ing day,  that  is  to  say,  on  Tuesday,  the  9th 
of  October,  1911,  the  second  day  of  the  fair, 
it  was  observed  by  the  officers  of  the  asso- 
ciation that  the  amusement  company  still 
permitted  gambling  to  go  on,  and  thereupon 
emphatic  instructions  were  issued  that  it  was 
to  be  stopped  at  once,  or  that  the  association 
would  take  tbe  matter  into  its  own  hands. 
As  a  result  of  this  conduct,  and  after  nego- 
tiations between  the  parties  in  interest,  the 
executive  committee  of  the  association,  on 
the  10th  of  October,  unanimously  adopted  a 
resolution  allowing  the  company  to  operate 
12  wheels,  to  be  divided  among  dog  wheels, 
candy  wheels,  and  acquariums,  the  loca- 
tion of  these  wheels  to  be  decided  by  the  of- 
ficers of  tbe  association,  and  all  other  wheels 
and  booths  to  be  removed  by  9  o'clock  a.  m. 
on  October  11th.  On  October  12,  1911,  the 
following  note  was  addressed  by  the  presi- 
dent of  the  amusement  company  to  tbe  asso- 
ciation: 
"Gentlemen: 

"We  have  to-day  paid  the  last  note  for  $2,000 
given  by  us  as  provided  by  our  contract,  but 
wish  to  state  that  we  pay  this  note  under  pro- 
test, and  insist  same  is  not  due  you,  because 
you  have  violated  your  contract  with  us." 

On  April  10,  1912,  the  amusement  company 
filed  its  declaration  in  assumpsit,  claiming 
$5,000  damages.  Tbe  declaration  contained 
all  of  what  are  known  as  tbe  common  counts, 
and  a  special  count  in  which  it  sets  out  tliat 
it  entered  into  a  certain  contract  with  the  as- 
sociation, whereby,  in  consideration  of  $5,750, 
it  was  agreed  that  the  plaintiff  should  have 
tbe  exclusive  privilege  of  conducting  upon 
tbe  grounds  of  tbe  association  upright  and 
flat  wheels  and  other  devices  of  like  charac- 
ter, provided  the  same  were  not  in  violation 
of  law,  which  privilege  was  of  great  value  to 
tbe  plaintiff;  that  it  has  at  all  Umes  fulfilled 
and  performed  the  contract  on  its  part ;  but 
that  the  association  violated  and  failed  to 
keep  the  contract  on  its  part,  and  refused  to 
give  to  the  plaintiff  tbe  privilege  of  conduct- 
ing upon  tbe  grounds  of  the  association  fiat 
wheels  and  other  devices  of  like  character 
which  were  not  in  violation  of  tbe  law. 

To  this  declaration,  tbe  defendant  pleaded 
the  general  issue,  and  a  trial  was  had,  which 
resulted  in  a  verdict  and  judgment  for  the 
plaintiff;  and  thereupon  the  defendant  ob- 
tained a  writ  of  error,  and  we  are  called  up- 
on to  review  certain  rulings  of  the  trial  court. 
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[1]  The  first  error  assigned  by  the  associa- 
tion rests  upon  the  claim  that  the  allegata 
and  the  probata  do  not  agree;  that  the  orig- 
inal contract  was  abrogated,  or  at  least  modi- 
fled,  by  the  resolution  of  the  association  above 
adverted  to,  which  was  accepted  by  the 
amusement  company,  and  upon  which  both 
parties  thereafter  acted,  and  by  which  their 
mutual  rights  and  obligations  are  to  be  as- 
certained and  determined.  The  contention 
upon  the  part  of  the  defendant  In  error  is, 
as  we  understand  it,  that  Its  right  of  action 
rested  upon  the  original  contract,  and  that 
the  80-called  modification  brought  about  by 
the  resolution  of  October  10,  1911,  was  In  der- 
ogation and  violation  of  the  rights  of  defend- 
ant in  error  under  its  contract,  and  does  not 
constitute  a  new  and  Independent  cause  of 
action,  except  in  so  far  as  it  is  evidence  of 
the  denial  to  the  defendant  In  error  of  the 
rights  and  privileges  granted  to  It  under  the 
terms  of  the  original  contract  Defendant  in 
error  concedes  that: 

"The  Fair  Association  bad  the  right,  under  its 
contract,  to  close  and  remove  any  wheel  the 
character  of  which  was  objectionable  to  it; 
that  it  could  do  so  capricionaly  or  at  ita  whim, 
provided  only  the  character  of  the  wheel  was  ob- 
jectionable to  it." 

The  defendant  in  error,  however,  contends 
that  the  resolution  of  the  association  permit- 
ting 12  wheels  to  be  operated  is  an  admission 
that  there  was  no  objection  to  the  character 
of  such  wheels,  and  that  if  lawful  In  charac- 
ter and  free  from  objection,  no  limitation  be- 
ing imposed  as  to  their  number,  it  became 
the  right  of  the  amusement  company  to  oper- 
ate a  reasonable  number  of  such  wheels,  and 
upon  this  theory  evidence  was  offered  and 
admitted  to  show  that,  under  the  circum- 
stances of  the  case,  would  t>e  a  reasonable 
number  of  such  wheels  to  exhibit  upon  such 
an  occasion;  and  in  this  we  tliink  there  was 
no  error. 

The  case  upon  the  first  assignment  of  er- 
ror, therefore,  seems  to  be  as  follows:  The 
association  had  granted  to  the  amusement 
company  the  right  to  exhibit  certain  wheels 
without  specifying  the  number;  the  only 
limitation  being  that  they  should  not  be  in 
Tlolation  of  the  law,  and  that  as  to  other  de- 
vices of  like  character  the  association  should 
be  the  sole  Judge.  For  these  privileges  a 
large  consideration  had  b^n  paid  by  the 
amusement  company  to  the  association.  Aft- 
er this  contract  was  entered  into,  the  asso- 
ciation undertook  to  limit  the  number  of 
wheels  to  be  exhibited — that  is  to  say,  to 
limit  the  number  of  wheels  wUch  could  be 
operated  not  In  violation  of  law,  for  It  Is 
not  to  be  presumed  that  they  licensed  or 
permitted  tiie  operation  of  any  number  of 
wheels,  however  small.  If  the  operation  of 
the  wheels  was  a  violation  of  law.  If  that 
be  true,  and  if,  under  the  contract,  the  amuse- 
ment company  had  the  right  to  operate  a 
reasonable  number  oP  wheels,  then  the  reso- 
lution of  the  association  of  the  10th  of  Oc- 


tober, 1911,  was  in  itself  a  violation  of  the 
original  contract  to  which  the  defendant  in 
error  submitted  under  protest,  and  does  not 
constitute  a  new  contract  by  which  its  rights 
were  to  be  measured,  and  upon  which  Its 
right  of  action  is  founded. 

The  second  assignment  of  error  is  really 
covered  by  what  has  been  said  with  respect 
to  the  first,  for,  if  a  proper  construction  of 
the  contract  permitted  the  defendant  in  er- 
ror to  exhibit  a  reasonable  number  of  wheels, 
it  follows,  of  course,  that  evidence  was  prop- 
erly admitted  to  enable  the  jury  to  deter- 
mine that  question. 

Instruction  No.  la,  given  at  the  instance 
of  defendant  In  error,  is  here  objected  to. 
That  instruction  tells  the  Jury  that  the  as- 
sociation had  the  right,  by  its  resolution  of 
October  10,  1911,  to  designate  the  character 
of  wheels  the  plaintiff  could  operate,  and  by 
said  resolution  did  designate  candy  wheels, 
dog  wheels,  and  aquariums  as  proper  wheels, 
but  that  the  association  did  not  have  the 
right  to  prohibit  the  plaintiff  from  operat- 
ing a  reasonable  number  of  such  wheels — a 
proposition  which  we  have  already  sufficient- 
ly considered. 

[2]  By  instruction  No.  2b,  as  given  by  the 
court,  the  Jury  were  told  that.  If  the  amuse- 
ment company,  or  any  person  under  them, 
operated  upon  the  grounds  of  the  defendant 
any  devices  where  money  was  exchanged  for 
money,  or  which  were  contrary  to  good  mor- 
als, or  objectionable  to  the  defendant,  the 
defendant  had  the  right  at  any  time  to  close 
and  remove  such  devices  from  its  grounds 
without  previous  notice,  assignment  of  cause, 
or  rebate  of  purchase  money.  This  Instruc- 
tion was  asked  for  by  the  plaintiff  in  error, 
and  the  court  gave  so  much  of  it  as  we  have 
adverted  to,  but  refused  to  tell  the  Jury,  as 
plaintiff  in  error  requested,  that  the  amuse- 
ment company  thereby  forfeited  its  right  to 
operate  upon  the  grounds  of  the  defendant 
any  other  privilege  or  concession  granted  It 
under  section  4  of  that  contract 

We  think  the  court  was  right  in  amending 
the  instmctlon.  In  so  far  as  the  amusement 
company  was  acting  in  violation  of  its  con- 
tract and  doing  what  was  forbidden  by 
law,  or  contrary  to  good  morals,  or  objection- 
able to  the  association,  the  right  of  the  as- 
sociation to  put  an  end  to  such  conduct  is 
fully  maintained;  btit,  if  the  good  was  sep- 
arable from  the  l>ad,  sorely  the  Innocent 
ought  not  to  be  punished  for  the  guilty.  The 
amusement  company  bad  rented  out  or  sold 
a  large  number  of  these  privileges.  From 
such  sales,  and  such  sales  only,  it  could  de- 
rive Its  profit  from  the  business  it  was  trans- 
acting. Some  of  its  subordinate  vendees 
may  have  been  acting  in  violation  of  the  con- 
tract into  which  they  had  entered,  and  they 
should  have  been  suppressed ;  but  those  who 
were  acting  in  conformity  with  the  spirit  and 
letter  of  their  contracts  should  have  been 
protected,  and  this  the  court  undertook  to 
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do,  and  lightly  so.  It  Is  obvious  that  there 
was  no  such  relation  between  a  wheel  at 
which  money  was  exchanged  for  money, 
which  was  contrary  to  law,  and  a  wheel  at 
which  some  Innocent  trifle  was  given  In  ex- 
change as  that  the  one  could  not  be  operated 
without  the  other. 

[a]  The  refusal  of  the  court  to  give  Instmo- 
tion  No.  4b  Is  assigned  as  error.  This  In- 
struction asserted  the  right  upon  the  part  of 
the  defendant  to  close  and  remove  from  its 
grounds  at  any  time  any  upright  and  flat 
wheels  and  other  devices  of  like  chaxactec, 
without  previous  notice  and  assigtunent  of 
cause,  and  without  repayment  of  purchase 
money.  This  power.  If  It  existed  In  defend- 
ant, Is  to  be  deduced  from  the  terms  of  the 
fourth  section  of  the  contract  which  has 
already  been  adverted  to.  The  association 
granted  to  the  amusement  company  the  priv- 
ilege of  conducting  upon  its  grounds  upright 
and  fiat  wheels  and  other  devices  of  like 
character,  provided  the  same  were  not  in 
violation  of  law.  As  we  have  already  said, 
it  la  conceded  by  the  association  that  the  12 
wheels  which  the  amusement  company  was 
permitted  to  operate  were  not  in  violation  of 
law,  and,  if  such  was  the  fact  under  the  con- 
tract, the  defendant  In  error  had  the  right 
to  operate  a  reasonable  number  of  such 
wheels ;  there  being  no  limitation  as  to  num- 
ber in  the  terms  of  the  contract  Now,  to 
say  that  the  association  had  the  power  to 
grant  the  privilege  to  mn  wheels  which  were 
not  In  violation  of  law,  to  receive  the  money 
for  the  privilege,  and  then  to  abrogate  the 
privilege  arbitrarily  when  no  law  had  been 
violated,  and  nothing  done  in  contravention 
of  good  morals,  or  which  could  be  reasonably 
objected  to  by  the  association,  is  utterly  re- 
pugnant to  every  sense  of  justice,  and  can- 
not receive  our  approbation. 

Assignment  of  error  No.  6  is  to  the  refusal 
of  the  court  to  give  instruction  No.  6b,  the 
object  of  which  was  to  tell  the  jury,  by  im- 
plication at  least,  that  the  resolution  of  the 
association  of  October  10,  1911,  constituted  a 
new  contract — a  subject  which  we  have  al- 
ready Bofficiattly  considered. 

[4]  We  think  the  court  rightly  reused  in- 
struction No.  6b,  which  refers  to  the  meas- 
ure of  damages,  under  the  facta  of  this  case^ 
and  upon  the  authority  of  Cktnsumers'  Ice 
Co.  V.  Jennings,  100  Va.<  719,  42  &  R  879. 

AssigLduent  of  error  No.  8  Is  to  the  refusal 
of  the  court  to  grant  instruction  No.  8b. 
What  we  have  already  said  sufficiently  dis- 
poses of  this  assignment  of  error. 

We  are  of  opinion  that  there  was  no  er- 
ror in  the  admission  of  testimony,  or  in  the 
instructions  granted  and  refused;  that,  con- 
sidered as  upon  a  demurrer,  the  evidence  is 
sufficient  to  support  the  verdict;  and  that 
upon  the  whole  case  the  Judgment  should  be 
affirmed. 

Affirmed.  . 


(U$  Va.  41() 

HIGGINS  T.  WHITMORa 
(Supreme  Court  of  Appeals  of  Virgiida.    June 

11,  1814.) 
1.  Appeai.  aud   Ebrob   d  1005*)— Bivixw— 
Questions  or  Fact. 

Where,  in  an  employe's  action  for  injuries, 
the  evidence  as  to  negligence  and  contributory 
negligence  was  conflicting,  and  those  questions 
were  fairly  submitted  to  the  jury,  its  verdict  for 
plaintiff,  approved  by  the  trial  court,  could  not 
be  disturbed  by  an  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f|  3860-5876,  8&48-3960; 
Dec.  Dig.  S  1006.*] 

,2.  Tbial    (I   296*)— Instbuotionb-Gubb    bt 

Othkb  Inbtbuctions. 
The  rule  that  an  instruction  which  pur- 
ports to  cover  the  entire  case  and  calls  for 
a  verdict  must  be  predicated  upon  all  the  ma- 
terial facts  which  the  evidence  proves  or  tends 
to  prove  is  not  violated  when  an  incomplete 
statement  of  the  facts  in  one  instruction  is  so 
supplemented  by  an  additional  statement  in 
another  Instruction  as  to  include  in  both  a  com- 
plete statement  of  the  case,  enabling  the  court 
to  see  that  the  jury  could  not  have  been  mis- 
led by  the  incomplete  instruction,  since  the  in- 
structions are  to  be  read  and  considered  as  a 
whole. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  705-713, 715,  716, 718 ;  DecDig.  1 296.*1 
3.  Tbial    (I    296*)— iRSTBUcnoNa— Cobb    bt 

Othsb  InsTBucnoNS. 
In  an  employe's  action  for  injuries,  due  to 
the  breaking  of  a  scaffold,  an  instruction  ignor- 
ing defendant's  theory  that  plaintiff,  at  the  time 
of  the  accident,  was  in  charge  of  tt^e  work  as 
foreman,  clothed  with  all  the  authority  of  the 
employer  during  the  employer's  absence,  and 
ought  to  have  remedied  the  defect  in  the  scaf- 
fold, was  not  erroneous,  wher%  in  another  in- 
struction, the  jury  were  specincaliy  instructed 
upon  that  phase  of  the  case  and  told  that,  if 
they  believed  from  the  evidence  the  facts  upon 
which  the  instruction  was  predicated,  plaintiff 
could  not  recover,  since  the  object  of  instruc- 
tions is  to  enlighten  the  minds  of  the  jury  on 
the  law  of  the  particular  case,  and,  where  this 
end  has  been  accomplished,  it  is  immaterial 
whether  it  was  done  by  one  instruction  or  by 
more  than  one. 

[Ed.  Note.— For  other  cases,  sea  Trial,  Cent 
^ji  705-713.  715,  llSTrid;    Dec  Dig.  i 

Error  to  Circuit  Conrt,  Norfolk  County. 

Action  by  Joseph  W.  Whitmore  against  Al- 
pine G.  Higglns.  Judgment  for  plaintiO;  aud 
defendant  brings  error.    Affirmed. 

The  court  lastxncted  the  jury  as  foUowa: 

Plaintiff's  Inatroctions, 

"The  court  further  instructs  the  jury  that  the 
burden  of  proving  the  defendant  guilty  of  neg- 
ligence rests  upon  the  plaintiff,  but  if  the  de- 
fendant seeks  to  relieve  himself  of  liability  by 
reason  of  the  plainUS  having  been  guilty  of 
contributory  negligence,  the  burden  of  proving 
such  oontriDutory  negligence  rests  upon  the  de- 
fendant which  proof  must  l>e  by  a  preponder- 
ance of  the  evidence,  which  may  be  proven  by 
the  plaintiff's  own  evidence  or  other  facts  and 
circumstances  of  the' case." 

No.  2:  "The  conrt  further  instructs  the  jury 
that  if  they  believe  from  the  evidence  that  the 
plaintiff  was  an  employ^  of  the  defendant  and 
that  the  defendant  was  building  a  house  near 
Olenwood  Parle,  in  Norfolk  county.  Va.,  and 
built  the  stage  or  scaffold  around  toe  baick  of 
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the  house  out  o{  nnsoand  and  decayed  lamber 
without  exercising  ordinary  care  to  dlacoTer  aaid 
unsound  and  decayed  condition,  and  that  the 
■aid  defendant  directed  the  plaintiit,  in  the 
coarse  of  hia  worlc,  to  go  upon  the  said  scafEold. 
and  the  pl&intiff,  relying  upon  the  skill  and 
experience  of  the  defendant,  and  using  the  ordi- 
nary care  that  an  ordinarily  prudent  man  would 
have  used  under  the  same  circumstancea,  was, 
by  the  breaking  of  the  decayed  and  nnsoand 
lumber  composing  the  said  scaffold,  caused  to 
fall,  and  was  injured,  tlien  the  jury  must  find 
for  the  plaintiff,  and  in  finding  for  the  plaintiff 
they  may  take  into  consideration  the  time  lost 
from  work  by  the  plaintiff,  his  incapacity  to 
continue  his  vocation,  until  recovered  from  his 
injury,  his  mental  and  physical  suffering,  imd 
may  assess  the  damages  as  they  deem  proper 
and  juat,  not  to  exceed  the  sum  of  ^5,000." 

No.  6:  "The  court  instructs  the  ]ury  that  it 
is  a  fundamental  principle  of  law  that  the  de- 
fendant owes  to  the  plaintiff  the  duty  to  use 
ordinary  care  and  diligence  to  provide  a  rea- 
sonably sound  and  safe  place  to  work,  and  was 
equally  bound  to  inspect  and  examine  such 
place  or  material  from  time  to  time,  and  to  use 
ordinary  care  and  skill  to  discover  and  repair 
defects  therein  and  not  to  use  defective  material 
for  the  construction  of  places  upon  which  the 
plaintiff,  at  the  orders  and  instance  of  the  said 
defendant,  should  have  to  work.  If,  therefore, 
the  jury  believes  from  the  evidence  that  the 
boards  and  planks  out  of  which  the  scaffold 
and  stage  erected  in  the  back  imrt  of  the  house 
in  question,  for  the  purpose  of  the  plaintiff 
and  other  em^loyte  of  the  said  defendant  stand- 
ing and  working  upon  in  the  usual  and  custom- 
ary couise  of  their  business,  were  rotten  and 
decayed,  and  the  said  defendant  knew,  or  had 
been  advised,  or  ought  to  have  known  by  the 
exercise  of  ordinary  care,  that  the  planks  and 
boards  aforesaid  were  rotten  and  decayed,  and 
that  the  plaintiff,  using  snch  care  and  prudence 
as  an  ordinarily  prudent  man  would  have  exer- 
cised under  the  same  circumstances,  at  the  spe- 
cial instance  and  request  of  the  said  defendant 
went  upon  the  aforesaid  scaffold,  made  as  afore- 
said, and  was  injured  because  of  the  breaking 
of  the  said  decayed  and  rotten  planks,  then  the 
jurjp  mast  find  for  the  platntitt/' 

Defendant's   InstructioBB. 

No.  1 :  "The  court  instructs  the  jury  that  the 
law  does  not  constitute  the  employer  an  insurer 
of  the  safety  of  his  employ^,  but  he  is  only  re- 
quired to  use  such  care  as  ordinarily  prudent 
persons  use  under  the  circumstances.  On  the 
other  band,  the  employe  assumes  all  the  ordi- 
nary risks  incident  to  the  service  in  which  he  is 
engaged,  including  all  risks  from  causes  which 
are  either  known  to  him.  or  which,  by  the  ex- 
ercise of  ordinary  care,  he  oould  have  kno^m, 
and  be  must  exercise  ordinary  care  and  caution 
for  his  own  safety  while  -  engaged  in  the  em- 
ployer's service,  and  if  the  jury  believes  from 
the  evidence  that  the  plaintiff  at  the  time  o£ 
the  accident  either  knew,  or  by  the  exercise  of 
ordinary  care  might  have  known,  that  the  scaf- 
fold was  so  unsafe  that  a  reasonably  prudent 
man  -would  not  use  the  same,  and  went  upon  tiie 
same,  whereby  the  injury  complained  of  result- 
ed, hie  was  guilty  of  contributory  negligence  in 
so  doing,  and  cannot  recovec  in  this  case,  even 
.tbougli  tJbe  defendant  may  have  been  guilty  of 
the  negligence  charged  in  the  declaration." 

No.  S2 :  "The  court  instructs  the  jury  that  neg- 
ligence cannot  be  inferred  from  the  mere  hap- 
peninsT  of  the  accident,  but  the  burden  Is  upon 
the  pfkiDtiff  to  prove  by  a  clear  preponderance 
of  the  evidence  that  the  defendant  was  negligent 
in  the  manner  alleged  in  the  declaration,  and 
that  the  negligence  charged  in  the  declaration 
was  the  direct  and  proximate  cause  of  the  plain- 
tiff's injury,  and,  if  the  p>repondarance  ot  the 
evidence  does  not  estabbsh  these  facts,  they 
should  find  for  the  defendant." 

Noi.  4 :  "The  court  instracts  the  jury  that  if 


they  believe  from  the  evidence  that  the  plain- 
tiff, in  the  absence  of  defendant,  was  the  fore- 
man of  the  work  of  the  defendant,  and  had 
charge  of  the  same  in  the  defendant  s  absence, 
and  as  such  had  the  direction  of  the  work,  then 
it  became  and  was  his  duty  to  exercise  ordinary 
care  to  see  that  the  scaffold  was  reasonably 
safe  and  that  the  planks  therein  were  not  defec- 
tive, and,  if  under  these  circumstances  a  defec- 
tive plank  was  upon  tlie  scaffold  with  his  Imowl- 
edge,  he  cannot  recover  in  this  case." 

No.  5:  "The  court  instructs  the  jury  that,  no 
matter  what  negligence,  if  any,  the  defendant 
may  have  been  guilty  of,  the  plaintiff  is  not 
entitled  to  recover  in  this  action  unless  the  de- 
fendant was  guilty  of  the  identical  negligence 
charged  in  the  declaration,  and  that  that  negli- 
gence was  the  proximate  cause  of  the  accident, 
and,  unless  they  believe  from  the  evidence  that 
the  particular  negligence  charged  in  the  declara- 
tion was  the  proximate  cause  of  the  accident, 
they  must  find  for  the  defendant" 

"The  court  instructs  the  jury  if  they  believe 
from  the  evidence  that  the  defendant  Higgins, 
in  WJiitmore's  presence,  in  order  to  insure  the 
strength  of  the  scaffold,  placed  a  third  board 
upon  it,  and  that  afterward  the  board  which 
was  placed  thereon  was  removed,  thereby  weak- 
ening the  scaffold,  and  afterwards  the  plaintiff, 
in  the  defendant's  absence,  went  upon  the  stage 
and  scaffold,  in  that  condition,  with  knowledge 
of  the  fact  (if  they  believe  from  the  evidence 
that  it  was  a  fact)  that  it  was  weakened  by- 
said  removal,  then  the  plaintiff  assumed  the 
risk  of  the  danger  caused  by  the  removal  of 
the  plank  which  Higgins  had  placed  upon  it  and 
of  the  weakened  condition  of  the  scaffold  occa- 
sioned thereby,  and  if,  as  the  result  thereof, 
the  scaffold  broke  and  plaintiff  was  injured,  the 
defendant  is  not  liable  in  this  case." 

No.  7:  "If  the  jury  believe  from  the  evidence 
that  the  lumber  out  of  which  the  scaffold  was 
constructed,  and  that  the  plank  which  broke 
with  the  plaintiff,  were  so  obviously  unsound 
that  a  reasonably  prudent  person  would  decline 
to  use  the  same,  and  that  the  plaintiff,  under 
these  circumstances,  went  upon  the  same  and 
was  Injured  as  alleged  in  the  declaration,  he 
cannot  recover  in  this  case. 

"If,  on  the  other  hand,  the  jury  believe  from 
the  evidence  that  the  defective  condition  of  the 
board,  if  it  was  defective,  was  not  apparent  and 
could  not  have  been  discovered  by  a  person  ex- 
ercising ordinary  care,  then  there  can  be  no  neg- 
ligence charged  against  the  defendant,  and  the 
plaintiff  cannot  recover  in  this  case." 

No.  8:  "The  court  instructs  the  Jury  that 
where  a  servant  has  been  assigned  and  directed 
to  do  certain  work. at  a  particular  place,  and 
voluntarily  leaves  his  post  of  duty  and  enters 
upon  other  work  which  he  has  not  been  directed 
to  do,  and  is  injured  in  consequence  thereof,  he 
has  no  remedy  against  his  employers,  and  if  the 
jniy  believe  from  the  evidence  that  the  plaintiff, 
Whitmore,  was  instructed  by  his  employer  to 
cut  out  and  construct  rafters  upon  the  ground 
to  be  used  in  the  building  which  was  being  con- 
stmcted,  and  that  while  his  employer  was 
away  he  voluntarily,  and  contrary  to  the  direc- 
tions from  the  defendant,  left  the  work  which 
he  had  been  assigned  to  do  and  went  upon  the 
scaffold  and  was  injured  as  alleged  in  the 
declaration,  he  cannot  recover  in  this  case." 

Jeffries,  Wolcott,  Wolcott  &  Lankford  and 
J.  McBrlde  Webb,  all  of  Norfblk,  for  plain- 
tiff In  error.  O.  L.  Shewmake,  of  Surry. 
Foreman  &  Bradford,  of  Norfolk,  for  defend- 
ant In  error. 

WHITTLE,  J.  The  plaintiff  In  error,  Hig- 
gins, who  was  an  ezi)erienced  carpenter,  em- 
ployed the  defendant  in  error,  Whitmore, 
along  With  other  carpenters  and  laborers  to 
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assist  him  In  the  construction  of  a  dwelling 
house  for  himself  In  the  section  of  Norfolk 
county,  known  as  Glenwood  Park.  Hlggins, 
with  the  assistance  of  two  laborers,  personal- 
ly erected  a  scaffold  for  the  use  of  his  em- 
ployes In  weather  boarding  and  other  work 
on  the  building.  Whltmore,  while  engaged 
In  his  work,  stepped  on  the  staging  of  the 
scaffold,  and  by  the  breaking  of  a  partlaUy 
rotten  board  fell  to  the  ground  and  sustained 
injuries  for  which  the  Jury  awarded  him 
$400  damages  against  his  employer.  The 
judgment  sustaining  that  verdict  is  now  be- 
fore us  for  review. 
The  assignments  of  error  are: 

(1)  That  the  court  erred  in  overruling  the 
motion  of  the  defendant  to  set  aside  the  ver- 
dict as  contrary  to  the  law  and  the  evidence ; 
and, 

(2)  In  giving  two  instructions  at  the  re- 
quest of  plaintiff,  and  in  refusing  to  give 
one  of  nine  instructions  requested  by  the 
defendant. 

1.  The  conflict  of  evidence  on  the  opposing 
theories  of  the  case  advanced,  respectively, 
by  the  plaintiff  and  defendant  has  been  set  at 
rest  by  the  verdict  of  the  Jury;  and,  from 
the  viewpoint  of  a  demurrer  to  the  evidence, 
the  evidence  Is  quite  suflldent  to  sustain  the 
verdict  The  plaintiff  and  his  helper  began  to 
build  the  scaffold,  but  they  were  stopped  by 
the  defendant  and  put  on  other  work,  while 
he,  assisted  by  two  laborers,  erected  the 
scaffold  and  in  laying  the  staging  used  sec- 
ondhand boards,  taken  from  a  pile  of  lumber 
that  had  been  used  on  the  board  walks  of 
Glenwood  Park.  The  plaintiff  called  his  at- 
tention to  the  unsound  condition  of  some  of 
that  material,  but  was  assured  by  the  defend- 
ant that  he  was  an  experienced  scaffold  build- 
er and  that  the  structure  would  be  saf& 
Shortly  before  the  accident  the  defendant 
discovered  that  the  stage,  or  floor  of  the 
scaffold,  was  limber  and  springy,  and  to  rem- 
edy that  defect  laid  a  third  board  on  top  of 
the  two  already  In  place.  On  the  evening 
before  the  accident  be  noticed  that  the  added 
plank  had  been  removed;  yet  he  admits  that 
he  paid  no  attention  to  that  circumstance, 
and  neither  replaced  the  board  nor  advised 
Whltmore  of  the  infirmity  of  the  staging  in 
its  absence.  The  plaintiff  never  saw  the 
third  board,  and  it  was  not  where  the  de- 
fendant says  he  put  it  when  the  accident 
happened. 

In  these  circumstances,  the  plaintiff,  in  the 
prosecution  of  his  work,  went  on  the  scaffold, 
and,  when  he  had  reached  a  point  midway  of 
the  staging,  stepped  on  the  Inside  plank,  2x8 
Inches  In  dimension,  which  broke,  and  be 
fell  to  the  ground  and  was  injured. 

The  defendant  was  employed  by  the  mana- 
ger of  Glenwood  Park,  and  that  service  oc- 
cupied about  one-half  of  his  time.  On  the 
morning  of  the  accident  he  was  called  away 
from  work  on  his  building  by  the  manager, 
and  testifies  that  before  leaving  he  stopped 


the  plaintiff  from  weather  boarding  and  di- 
rected him  to  stay  on  the  ground  and  show 
McDanlels  (a  new  man)  how,  and  to  help  hln> 
to  get  out  rafters  for  the  roof;  and  that  he 
left  him  In  charge  of  the  entire  work  as 
foreman  during  his  absence.  This  point  is 
stressed  to  support  the  contention  that  the 
plaintiff  went  on  the  scaffold  In  disobedience 
of  orders,  and  moreover  that,  as  vice  princi- 
pal, the  duty  devolved  upon  him  to  look  aft- 
er the  safe  condition  of  the  scaffold. 

[1]  If  the  premise  be  correct  under  the 
circumstances  (as  to  which  we  need  express 
no  opinion),  the  fact  Is  Ignored  that  there  is 
a  conflict  In  the  testimony  of  the  parties 
touching  this  Incident.  The  plaintiff  explicit- 
ly testifies  that  on  the  morning  In  question 
his  orders  were  to  take  his  helper  and  finish 
weather  boarding,  and  that  he  was  also  in- 
structed to  watch  McDanlels,  who  had  only 
been  employed  on  the  Job  for  a  day  or  two. 
Without  going  further  into  details  of  the 
evidence,  it  is  sufficient  to  say  that  the  ques- 
tion of  the  negligence  of  the  defendant  and 
the  contributory  negligence  of  the  plaintiff,, 
upon  conflicting  evidence,  was  fairly  submit- 
ted to  the  Jury,  whose  verdict  in  behalf  of  the 
plaintiff  was  approved  by  the  trial  court. 
Upon  familiar  principles,  therefore,  the  ver- 
dict in  such  case  cannot  be  disturbed  by  an 
appellate  court. 

2.  The  grounds  of  objection  to  the  instruc- 
tions granted  on  the  request  of  the  plain- 
tiff are  that  they  were  without  evidence  to 
support  them,  and  that  they  call  for  a  vee- 
dlct  on  a  given  state  of  facts  and  ignore  the 
circumstance  that  the  plaintiff  was  foreman 
in  charge  of  the  work  with  all  the  authority 
of  the  master  In  the  defendant's  absence,  and 
could  have  remedied  the  defect  In  the  stag- 
ing, and  in  that  view  of  the  case  was  not 
entitled  to  recover. 

The  Instructions  present  the  plaintiff's  the- 
ories of  the  case,  which  are  In  accordance 
with  the  finding  of  the  Jury,  sustained  both 
by  the  trial  court  and  this  court,  and  that 
affords  a  sufficient  answer  to  the  objection 
that  the?  were  without  evidence  to  snpBort 
them. 

[2]  The  second  objection  to  the  instruc- 
tions undertakes  to  bring  the  case  within  the 
Influence  of  the  recognized  general  rule  that 
an  Instruction  which  purports  to  cover  the 
entire  case  and  calls  for  a  verdict  must  "be 
predicated  upon  all  the  material  facts  which 
the  evidence  ♦  ♦  •  proves  or  tends  to 
prove."  Wright  v.  Agelasto,  104  Va.  159, 
51  S.  B.  191 ;  Southern  R.  Co.  v.  Blanford, ' 
105  Va.  373,  54  S.  E.  1;  Vanghan  M.  Co.  v. 
Stanton  Co.,  106  Va.  446,  56  S.  B.  140; 
American  Locomotive  Co.  v.  WhlUock,  109 
Va.  238,  63  S.  E.  991. 

But  the  rule  is  not  vlblated  when  an  in- 
complete statement  In  one  Instruction  is  so 
supplemented  by  an  additional  statement  In 
another  Instruction  as  to  include  in  both  a 
complete   statement  of  the  case.     Instruc- 
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tioiia  are  to  be  read  and  considered  as  a 
whole,  and  an  incomplete  statement  in  one 
Instruction  may  be  cured  by  a  supplemental 
statement  in  another,  if,  when  both  are  read 
together,  the  court  can  see  that  the  Jury 
could  not  have  Taeea  misled  by  the  incom- 
plete instruction.  Washington  B.  Co.  t. 
Quayle,  95  Va.  741,  30  S.  E.  391;  Sun  Life 
Assurance  Co.  v.  Bailey,  101  Va.  443,  44  S. 
E.  692.  For  an  instructive  discussion  of  the 
subject  of  "Instructions,"  see  Burks'  PL  & 
Pr.  Chapter  35,  p.  499,  et  seq. 

[3]  Complaint  is  also  made  tbat  the  in- 
structions for  the  plalntiet  Ignore  the  theory 
of  the  defendant  that  the  former,  at  the 
time  of  the  accident,  was  foreman  In  charge 
of  the  work,  clothed  with  all  the  authority  of 
the  master  during  his  absence,  and  ought  to 
hare  remedied  the  defect  In  tbe  staging.  The 
Jury,  in  another  Instruction,  were  spedflcally 
instructed  upon  that  phase  of  the  case,  and 
were  told  that,  if  they  believed  from  the  evi- 
dence the  facts  upon  which  the  instruction 
was  predicated,  the  plaintiff  could  not  recov- 
er. Indeed,  the  court,  on  request  of  the  de- 
fendant, gave  eight  instructions  submitting 
every  possible  theory  of  the  case  from  his 
standpoint,  and  each  told  the  Jury  that,  if 
they  beUeved  from  the  evidence  the  facts  re- 
cited therein,  either  tbe  plaintlfC  could  not 
recover  or  else  they  must  find 'for  the  defend- 
ant. It  were  well  to  be  borne  in  mind  that 
the  real  object  of  instructions  at  last  is  to 
oilighten  the  minds  of  the  Jury  on  the  law  of 
the  particular  case ;  and  where  the  court  can 
see  that  that  end  has  been  accomplished,  and 
the  law  of  the  case  fairly  submitted  to  the 
Jury,  it  would  be  beside  the  mark  to  stop  to 
Inquire  whether  It  was  done  by  one  Instruc- 
tiou  or  by  more  than  one. 

The  court  correctly  refused  the  ninth  In- 
struction because  there  was  no  evidence  to 
support  it. 

Upon  the  whole  case,  we  find  no  reversible 
error  In  the  Judgment  complained  of,  and  it 
must  be  affirmed. 

Affirmed. 

(Ue  Ta.  368) 

GHBSAPEAKE  &  O.  RY.  CO.  ▼.  PARKER'S 
ADM'B.t 

(Supreme  Court  of  Appeals  of  Virginia.    June 
U,  1914.) 

1.  Afpkai.  and  Ebbob  (I  870*)  —  Revibw — 
Mattebs  Revikwabu— "Fiest  Tkial." 
Under  Code  1904,  §  3484,  providiuK  when 
a  case  at  law  is  tried  by  a  jury,  and  the  gnc- 
cessful  party  excepts  to  the  granting  of  a  new 
trial  for  insufficiency  of  the  evidence,  and  the 
evidence  is  certified,  the  appellate  coart,  if 
there  have  been  two  trials  below,  shall  first  look 
to  die  evidence  and  proceedings  on  the  first 
trial,  and,  if  the  setting  aside  of  the  first  ver- 
dict WB*  error,  all  proceedings  subsequent  there- 
to shall  be  annulled,  'and  judgment  rendered 
thereon,  tbe  "first  trial"  means  the  first  at 
which  exceptions  to  the  granting  of  a  new  tiiai 
were  taken,  and  hence  the  statute  applies  and 
warrants   review  of  the  granting  a  new  trial 


for  the  third  time  where  no  exceptions  had  be- 
fore been  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  3451,  3487-3489,  3491- 
3512 ;    Dec  Dig.  i  870.*] 

2.  New    Tbiai.    (J    85*)— Gbottrd    or    Nbw 

Tbiai.. 
In  an  action  for  wrongful  death,  the  erro- 
neous admission  of  a  statement  by  the  deceased 
shortly  after  the  accident,  which  was  purely  a 
self-serving  declaration,  warrants  the  granting 
of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {{  51-55;   Dec.  Dig.  8  35.*] 

8.  Master  and  Servant  (§  278*) — Injuries 

TO   SEBVANT^StrrFICIENCT. 

In  an  action  for  the  wrongful  death  of  a 
servant,  while  painting  cars  for  a  railroad  com- 
pany, evidence  held  sufficient  to  warrant  a  find- 
mg  that  the  company  was  negligent  in  failing 
to  protect  the  car  by  flags  according  to  the 
rules,  and  that  because  of  that  negligence  other 
cars  were  shunted  against  the  toe  on  which  de- 
cedent was  working,  thus  causing  his  death. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  954,  956-958,  960-969, 
971,  972,  977;    Dec.  Dig.  8  278.*] 

4.  Master  and  Servant  (§  265*)— Injitbies 
TO  Servant— Contributory  Neolioence. 

The  defense  of  contributory  negligence  is  an 
affirmative  defense,  and  a  master  seelcing  to  de- 
feat recovery  on  that  ground  has  the  burden 
of  t>roving  ft. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |g  877-9C«,  955 ;  Dec  Dig. 
§  265.*] 

5.  Masteb  and  Sebvant  (§  289*)— Injuries 
TO  Servant— Questions  fob  Jubt— Demub- 
beb  to  Evidence. 

In  an  action  for  tbe  wrongful  death  of  a 
servant,  where  the  master  set  up  contributory 
negligence  and  demurred  to  the  evidence,  the 
court  properly  found  for  plaintiff,  where  the 
evidence  was  such  that  the  jury  as  reasonable 
men  might  have  found  that  the  servant  was 
free  from  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  1089,  1090,  1092-1132; 
Dec.  Dig.  {  289.*] 

6.  Master  and  Servant  (J  281*)— Injuries 
TO  Servant— Actions— Contbibutort  Neo- 
lioence. 

In  an  action  for  the  wrongful  death  of  a 
car  painter  killed  when  other  cars  were  shunted 
into  the  one  on  which  he  was  working,  evidence 
held  sufficient  to  warrant  a  finding  that  he  was 
not  guilty  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gf  987-096;  Dec  Dig.  { 
281.  ] 

7.  Master  and  Servant  (|  240*)— Injuries 
TO  Servant— Contbibutort  Negligence. 

Where  the  rules  of  a  railroad  company  re- 
quired cars  upon  which  work  was  being  done 
to  be  protected  by  blue  flags  and  warnings  giv- 
en when  they  were  to  be  moved,  a  painter 
working  on  a  car  was  not  guilty  of  contribu- 
tory negligence,  where,  relying  on  the  master's 
performance  of  its  duty,  be  stood  on  the  rail 
between  the  cars. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant,   Cent   Dig.    §§   751-756;     Dec    Dig. 

8.  Master  and  Servant  (g  226*)— Assump- 
tion OF  Risk— What  Constitutes. 

A  servant  does  not  assume  the  risk  of  in- 
Jury  from  the  negligence  of  the  master. 

[Ed.  Note— For  other  cases,  see  Master  and 
.Snrvant,  Cent  Dig.  §S  659-687;  Dec.  Dig.  | 
226.*! 


•For  other  casM  see  same  topic  and  section  NUMB£R  In  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  ladexea 
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Error  to  Circuit  Court,  Henrico  County. 

Action  by  Bobert  L.  Parker's  administra- 
tor against  the  Chesapeake  &  Ohio  Railway 
Company.  There  was  a  Judgment  for  plaln- 
tlS,  and  defendant  brings  error,  and  plain- 
tiff assigns  cross-errors.     AiBrmed. 

Joseph  W.  Smith,  a  witness  on  behalf  (rf 
the  plaintiff,  being  first  duly  sworn,  testified 
as  follows: 

Examination  In  Chief. 
By  Mr.  Gary: 

Q.  Please  state  yoor  name,  age,  residence  and 
occupation. 

A.  Joseph  W.  Smith;  64  next  September; 
883^  Twenty-Sixth  Street,  Newport  News,  Va. 

Q.  What  is  your  occupation? 

A.  My  occupation  at  the  time  I  last  gave  my 
evidence  was  freigbt  car  painter.  Since  it  baa 
been  changed ;   I  have  changed  occupations. 

Q.  You  nave  been  a  freight  car  painter? 

A.  Yes,  sir. 

Q.  Where? 

A.  Newport  News. 

Q.  Employed  by  whomi 

A.  C.  &  O.  Railway. 

Q.  How  long  were  yon  employed  in  that  posi- 
tion? 

A.  I  think,  as  well  as  I  can  remember,  about 
seven  years. 

Q.  Are  you  conversant  with  the  book  of  rules 
of  the  0.  &  O.  Railway? 

A.  That  particular  rule  I  think  I  am. 

Q.  You  are  familiar  with  rule  26  requiring 
the  use  of  blue  flags? 

A.  Yes,  sir.    I  think  so. 

Q.  Did  you  see  a  blue  flag  in  Newport  News 
in  painting  out  the  words  "Tidewater  Only"  on 
gondola  steel  cars? 

A.  Well,  on  the  repair  and  switching,  or  test 
tracks  we  termed  them,  I  always  used  it.  I 
don't  know,  I  can't  remember  or  recall  a  case 
where  I  have  had  occasion  to  paint  it  out  on 
the  outside  of  those  tracks. 

Q.  Whenever  you  painted  out  the  words 
"Tidewater  Only*'  on  any  of  these  identical 
cars,  you  protected  your  workmen,  did  you  not? 

A.  Wherever  I  painted  Tidewater  out,  my  re- 
membrance is  I  protected  them  with  a  flag, 
that  is,  of  course,  being  on  the  test  tracks  or  the 
repair  track,  or  switching  track  proper,  being 
the  only  tracks  I  have  recollection  of  painting 
out  Tidewater. 

Q.  But  on  those  tracks  they  were  protected? 

A.  Yes,  sir. 

Mr.  D.  H.  Leake:  I  object  to  the  evidence  on 
the  ground  that  the  witness  is  not  competent  to 
testify  as  to  the  general  custom  in  reference  to 
the  use  of  blue  flags  on  switching  tracks,  which 
is  the  case  involved  here.  He  testified  he  had 
used  them  on  repair  tracks;  that  he  never  had 
occasion  to  paint  out  these  signs  on  the  switch- 
ing tracks,  therefore  we  say  he  is  not  competent 
to  pass  on  the  custom  in  that  particular. 

The  Court:  Objection  overrtiled.  I  .will  al- 
low you  to  cross-examine  him  and  explain  what 
he  said. 

Cross-Examination. 
By  Mr.  D.  H.  Leake: 

Q.  Mr.  Smith,  are  yon  familiar  with  the  cus- 
tom in  regard  to  the  use  of  blue  flags  where 
the  work  is  done  on  the  yard  of  the  company 
but  not  on  the  repair  tracks? 

Mr.  Cary:  We  did  not  put  this  witness  on 
the  stand  to  testify  as  to  the  general  custom, 
but  as  to  the  custom  of  the  G.  &  O.  Railway  it- 
self;   therefore  we  object  to  this  question. 

The  Court:  Objection  overruled.  This  is  on 
cross-examination.    He  can  test  his  accuracy. 

Mr.  Cary:   We  note  an  exception. 

Mr.  Cox:  What  work? 

The  Court:  I  ttiink  the  question  is  proper. 

A.  In  case  I  had  any  work  outside  of  the 
■witdiing  or  testing  tracks,  which  are  practi- 


cally the  same  tracks  (I  call  them  switching  and 
testing),  and  outside  of  the  repair  tracks  it  lias 
been  customary,  we  stendl  these  can  without 
the  use  of  a  flag. 
By  Mr.  D.  H.  Leake: 

Q.  Without  the  use  of  a  flag? 

A.  Without  the  use  of  a  nag  outside  of  the 
repair  tracks  or  the  switching  or  testing  tracks. 
By. Mr.  Cary: 

Q.  But  when  you  went  up  a  ladder  to  paint 
out  the  words  'tidewater  Only"  you  used  the- 
blue  flag,  you  testified? 

A.  Outside  of  the  repair  track  I  testified  I 
did  not  have  any  recollection  of  painting  any 
Tidewater  out  on  the  side  of  a  car. 

9.  Except  where?  On  what  tracks  did  yon 
paint  out  the  words  "Tidewater  Only"? 

A.  On  the  switching  and  repair  tracka  and 
testinjg. 

Q.  Then  yon  used  the  Une  flag? 

A.  On  those  tracks,  yes,  sir,  we  used  blue 
flags.    Those  tracks  are  flags. 

9.  This  identical  kind  of  cars  that  were 
painted  out  in  Richmond  the  same  cars  were 
having  these  signs  painted  out  all  over  the  sys- 
tem, weren't  they,  in  different  shops? 

A.  1  suppose  so. 

Q.  Ton  painted  out  some  in  Newport  News? 

A.  Yea,  sir. 
By  Mr.  D.  H.  Leake: 

Q.  What  do  you  mean  by  switching  track? 
Do  you  mean  a  track  in  a  general  yard,  such  as 
Fulton;    and  such  as  this  car  was  on? 

A  I  am  referring  to  at  Newi>ort  News  the 
switching  track.  We  have  a  test  track  where 
trains  are  made  up  for  forwarding  West.  Cars 
are  switched  in  in  cuts  coupled  together.  If  you 
get  a  full  train  of  cars  they  are  then  pulled  out 
and  these  cars  are  switched  in  on  these  tracks 
and  these  tracks  are  supposed  to  be  flagged. 

Q.  That  is  not  such  a  track  as  we  are  talking 
about  here,  is  it? 

Witness:  You  are  referring  to  outside  of 
those  tracka  where  they  are  switched  on  the 
yard? 

Mr.  D.  H.  Leake:  -Yes,  sir. 

.Q.  As  I  understand  it,  it  is  not  the  custom 
where  work  is  done  out  there  such  as  this  kind 
of  work  that  was  being  done  here,  to  use  a-blue 
flag?    Is  that  so? 

A.  Of  course,  where  they  are  constantly 
switched  on  these  tracks  and  these  cars  being 
moved,  I  don't  have  a  chance  to  stencil  on  those 
tracks,  but  where  cars  are  put  in  the  siding, 
where  you  may  say  stored,  we  do  stencil  with- 
out a  flag. 

Q.  In  other  words,  you  never  used  a  flag  ex- 
cept on  those  tracks  which  you  called  protected 
tracks? 

A  No,  sir ;  I  have  never  used,  except  in  pro- 
tected tracks  and  test  tracks  or  switching. 
Those  tracks  are  flagged. 

Q.  I  am  talking  about  the  general  yard  now. 
Do  you  understand  the  kind  of  tracka  in  the 
yard  at  Fulton? 

A.  No,  sir ;  I  do  not  understand  the  Und  of 
track  in  Fulton. 

Q.  I  don't  know  that  I  know  what  you  mean 
by  switching  track.  Are  all  tracka  in  a  yard 
called  switching  tracks? 

A.  You  might  term  them  I  suppose  all  switch- 
ing tracks. 

Q.  I  am  trying  to  get  at  what  you  mean? 

A.  I  am  trying  to  give  it  to  you. 

Q.  You  have  stated  that  on  some  kind  of 
track  in  a  yard  yon  did  work  of  this  kind  witti- 
out  the  use  of  a  blue  flag,  haven't  yon? 

A.  Yes,  sir. 

Q.  I  want  to  know  what  track? 

A.  Any  track  that  I  go  to  do  the  work  on 
outside  of  the  testing  or  switch  track  or  tlie  re- 
pair track.  Any  track  outside  Of  that  tbat  I 
have  occasion  to  work  on  is  the  track  I  refer  to. 

Q.  Can  you  teclmically  tell  us  what  you  mean 
by  switching  track?  because  all  of'  us  under- 
stand every  side  track  to  be  a  switching  track. 
Yon  don't  mean  tliat? 
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A.  No,  air. 

Q.  Technically  what  is  it? 

A.  What  I  term  is  where  the  can  are  shifted 
in  for  storaKe,  and  they  stand  thete  probably 
for  a  week  or  ten  dayi  at  a  time.  Now  the 
switching  track,  I  auppoae  what  yon  mean, 
proper,  is  where  they  are  handling  cara  back- 
ward and  forwards,  entting  o&,  and  switching 
in  and  ont. 

Q.  On  those  tracks  yon  don't  nse  the  bine 
flag,  do  you? 

A.  I  have  never  had  occasion  on  those  tracks 
where  they  are  switched  in  and  out  like  that 
to  my  knowledge  to>8tencil  a  car. 

Q.  Ton  stated  it  was  not  customary  to  nse 
bine  flags,  didn't  yon? 

A.  If  I  did  work  there,  I  wouldn't  nse  a  blue 
flag,  and  I  don't  know  that  It  haa  aver  been 
customary. 

Q.  It  is  castomary  to  do  it  when  on  these 
other  tracks  which  yon  call  protected  tracks  ?- 

A.  Yes,  air ;  on  protected  tracks  they  use  the 
Uoe  flag. 

Q.  Isn't  it  a  fact  that  frequently  trivial  re- 
pairs are  made  and  daily  made  by  railroad  com- 
panies on  the  general  yards  where  switching  ia 
always  done  without  the  use  of  any  blue  flag? 

Witness:   Stenciling  cars,  do  yon  refer  to? 

Mr.  D.  H.  Leake:  I  am  speaking  of  trivial 
work. 

A.  I  can  only  mention  about  paint  work,  I 
have  never  taken  note  of  any  repairs  to  cars 
for  any  case  of  light  weight  being  stenciled  on 
the  car  outside,  three  or  four  minutes'  work  at- 
tached to  It.  It  has  not  been  customary  to  flag 
a  car  for  that. 
By  Mr.  Cary: 

Q.  In  stenciling  cars  you  have  a  piece  of 
metal  with  letters  and  figures  cut  on  it,  and 
you  stand  on  the  ground  and  run  a  paint  brush 
over  it? 

A.  No,  sir.    Pounce  it. 

Q.  Tou  stand  on  the  ground  and  do  the  sten- 
dUng? 

A.  Tes,  sir;   in  light  weights. 

Q.  Tou  don't  get  off  the  ground  to  do  sten- 
ciling, you  stand  on  the  ground? 

A.  Light  weights;   yes,   sir. 

Q.  You  were  talking  about  switching  tracks 
awhile  ago.  I  only  want  to  get  you  straighten- 
ed out  so  ^ou  may  not  be  contused  yourself. 
Did  you  paiot  any  cars  on  any  tracks,  which 
I  will  call  switching  tracks,  meaning  thereby 
tracks  where  trains  are  made  up  or  broken  np, 
without  tlie  protection  of  a  blue  flag? 

A.  Well,  that  refers  to  the  tracks  that  I  have 
already  mentioned^^  to  the  test  track  or  the 
switching  track.     Those  tracks  are  flagged. 

Q.  Those  tracks  are  flagged? 

A.  Yes,  sir. 

Mr.  D.  H.  Leake:  You  don't  mean- 
Witness:  I  am  speaking  of '  two  different 
tracks.  You  are  speaking  of  a  switching  track 
on  a  yard,  and  I  am  speaking  of  a  test  track 
and  what  they  seem  to  term  here  a  switching 
track  where  the  trains  are  made  up. 

Mr.  D,  H.  Leake:  I  am  not  talking  about 
those. 

Witness:  We  are  talking  about  entirely  two 
different  tracks. 

Mr.  D.  H.  Leake:  Yon  do  not  nse  it  where 
work  is  done  out  on  the  yard? 

Witness:  I  am  tallying  in  your  case  about  it 
on  the  yard,  and  in  this  gentleman's  case  I  am 
talking  about  tracks  where  brains  are  gotten  in 
poaition  for  forwarding. 

The  deposition  of  H.  O.  Sparks  here  fol- 
lows: 

Direct  Examination. 
By  Mr.  Cary: 

Q.  Mr.  Sparks,  please  state  yonr  name,  age, 
and  residence? 

A.  H.  0.  Sparks ;  608  M.  street,  N.  E.,  Wash 
ington,  D^  C. 

Q.  How  many  years  railroad  ezi)erience  have 
yon  had,  if  any? 


A.  Since    188a     I    would    say   thlrty-tiuee 

years,  practically, 

Q,  Has  your  business  brought  yoa  into  contact 
with  the  actual  operation  ot  the  yards  of  com- 
,  panics,  also  with  the  lepaiie  and  painting  ot 
cars  in  yards? 

A.  Yes,  sir. 

Q.  From  yonr  experience  aa  a  railroadman, 
are  yon  acquainted  with  the  general  custom 
of  railroads  in  reference  to  protecting  cars 
with  blue  flags  when  the  work  is  to  be  done 
upon  the  yards  of  a  company,  upon  a  switching 
track,  ana  requires  only  a  very  short  time,  sncb 
as  the  painting  out  of  signs  on  cars,  a  ladder 
being  necessary  to  reach  the  sign? 

A.  I  am. 

Q.  What  is  the  general  custom  with  reference 
to  the  protection  of  workmen  in  that  state  of 
affairs? 

A.  The  ^neral  custom  is  to  put  such  cara  as 
nued  repairs,  requiring  a  ladder,  or  the  going 
under  the  cars,  or  about  them  that  they  sliould 
be  placed  on  a  side  track  provided  for  them, 
for  such  repairs  to  be  made.  Where  such  re- 
pairs of  a.  trivial  nature,  and  yet  dangerous  in 
their  character,  are  made,  those  cars  should  be 

grotected  if  on  the  tracks  in  the  yard,  by  a 
lue  flag  while   these  repairs  are  made. 

Mr.  Leake:  I  except  to  that  answer  on  the 
groimd  that  the  witness  has  stated  his  opinion 
of  what  should  t>e  done  without  testifying  to 
the  custom. 

'The  Witness:   I  speak  of  it  as  a  custom. 
By   Mr.  Cary: 

Q.  Just  state  what  is  the  general  custom? 

A.  That  is  the  custom,  as  I  have  stated  it. 
I  did  not  state  that  as  my  opinion.  I  stated  it 
as  a  custom  that  has  always  prevailed. 

Q.  The  custom  is  to  protect  men  in  that  poai- 
tion with  a  blue  flag? 

A.  Yes,  sir. 

Q.  Where  the  work  Is  of  the  character  Indi- 
cated in  my  above  question? 

A.  Yes,  sir. 

CroBS-Ezamlnation. 
By  Mr.  Leake: 

.  Q.  Mr.  Sparks,  is  it  not  the  general  custom 
of  railroad  companies  to  do  what  you  speak 
of,  trivial  repairs  on  cars,  such  work  as  does 
not  necessitate  their  going  between  or  under 
the  cars  on  the  side  tracks,  without  the  nse  of 
the  blue  flag? 

A.  I  never  saw  it  done  unless  it  was  of  sneh 
a  character  as  a  man  cotald  be  on  the  eroand 
and  watching  in  both  directions.  And  t£en  he 
ia  taking  the  risk  himself, 

S.  Have  you  ever  seen  done  on  the  yards  of 
roads  works  such  as  painting  out  a  sign  on 
the  side  of  a  car,  which  only  takes  a  few  mo- 
moits? 

A.  I  cannot  say  that  I  have  ever  seen  that 
sort  of  work  done  except  on  the  repair  tracks. ' 

Q.  Therefore,  if  you  have  never  seen  it  done, 
Mr.  Sparks,  you  cannot  testify  as  to  what  is 
the  custom,  or  the  general  custom  in  relation 
to  it,  can  you? 

A.  I  can  state  that  if  such  work  requires  a 
ladder  that  such  a  car  necessarily  would  be 
placed  on  the  side  track  which  is  reserved  for 
that  sort  of  work. 

Q.  I  understand  you  to  mean  that  the  custom 
has  been  so  far  as  you  know,  in  making  re- 
pairs on  cars  where  it  is  dangerous  for  such 
cars  to  be  put  on  the  repair  tracloi? 

A.  Yes,  sir. 

Q.  But  is  it  not  the  custom  for  other  repairs 
to  be  made  on  cars  that  are  not  put  on  the 
repair  tracks,  and  are  not  protected  by  a  blue 
flag? 

A.  I  know  of  none  that  would  require  a  man 
to  place  himself  in  jeopardy. 

Q.  Is  it  not   necessary    that   certain    trivial 
repairs   or   work    to   be  done  around   caia  on  ' 
switching  tracks,  without  putting  them  on  re- 
I>air  tracKs?    Is  not  that  essential  to  the  opera- 
tion of  a  railroad  yards,  tha^  certain  repairs 
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and  certain  work  is  to  be  done  on  cars,  on  the 
switching  tracks,  without  a  blae  flag,  and  with- 
out putting  them  on  repair  tracks? 

A.  I  will  887  that  it  is  not  done  without  a 
blue  flag.  It  is  frequently  done  when  it  wouldt 
save  time  to  prevent  the  car  being  side-tracked 
and  marked  tor  the  shop  track,  to  make  such 
repairs,  but  always  a  blue  flag  is  placed  on  the 
leading  car  nntil  such  is  done. 

Q.  You  mean  that  is  done  on  the  switching 
track? 

A.  Tea,  sir ;  in  yards.  It  is  done  on  the  main 
tracks  of  the  passenger  stations.  If  a  man 
is  required  to  go  under  a  car  or  go  between  a 
car,  or  go  about  a  car,  so  as  to  place  himself 
in  jeopardy,  a  blue  flag  is  placed  at  the  head 
end  of  those  cars  until  such  work  is  accom- 
plished. 

Q.  I  understand  that  to  be  true,  Mr.  Sparks, 
where  a  man  has  to  go  between  cars  or  go  un- 
der cars,  or  put  himself  in  jeopardy.  But  I  am 
aaking  you  about  other  work  whereby  a  man 
does  not  necessarily  put  himself  in  jeopardy,  is 
it  the  custom  in  those  classes  of  cases  to  pro- 
tect a  man  with  a  blue  flag? 

A.  I  have  never  seen  any  work  really  that  a 
man  does  about  car  inspecting  that  is  not  more 
or  less  hazardous,  and  he  should  be  protected 
by  a  blue  flag  under  any  and  all  circumstances 
where  he  does  work  about  cars. 

Q.  In  other  words,  your  idea  is  that  a  man 
who  inspects  the  cars  to  see  about  the  journals, 
etc.,  that  he  is  to  be  protected  by  a  blue  flag? 

A.  I  would  not  say  that;  I  would  not  go  as 
far  as  that.  I  would  say  that  such  ordinary 
inspection  as  would  require  a  man  only  passing 
between  there  is  not  usually  protected  by  a 
blue  flag.  But  I  would  say  I  have  seen  in- 
stances where  men  have  only  had  to  go  under 
a  car  to  repair  a  trifling  leak  that  has  only 
taken  a  minute,  that  the  inspector  in  charge  re- 
fused to  permit  him  to  go  under  there  until 
the  blue  nag  was  placed  at  the  head  end  of  the 
car. 

Q.  That  was  a  case  where  he  went  under  the 
car? 

A.  Yes,  sir. 

Q.  I  am  not  talking  aboat  those  classes  of 
cases  now,  Mr.  Sparks.  Is  it  not  a  fact  that 
a  good  many  repairs  are  done  by  railroad  com- 
panies all  the  time  on  cars,  on  switching  tracks, 
without  the  use  of  a  blue  flag  where  the  work 
to  be  done  is  not  necessarily  hazardous  to  the 
workman? 

Mr.  Gary:  I  object  to  that  question  as  not 
confined  to  anything  brought  out  in  the  direct 
examination,  the  direct  examination  having 
been  confined  to  the  painting  of  signs  on  the 
sides  of  cars  which  required  only  a  short  time 
and  the  use  of  a  ladder  to  reach  them. 

Mr.  Leake:  The  question  has  to  be  answered, 
under  our  practice. 

Mr.  Gary:  Go  ahead  and  answer  the  qnes- 
tion. 

A.  Na 
By  Mr.  Leake: 

Q.  You  say  it  is  not  done? 

A.  No,  sir. 

Q.  Do  you  mean  to  say,  Mr.  Sparks,  that 
there  are  not  repairs  done  on  cars  every  day 
in  railroad  yards  without  the  use  of  a  blue 
flag? 

A.  I  do  not  know  of  any.  I  have  had  a  good 
many  years'  experience.  I  have  never  seen 
men  make  any  repairs  of  any  kind — when  you 
say  repairs  you  mean  something  that  is  broken, 
something  that  is  unscrewed,  something  that  is 
out  of  place,  and  such  work  is  always  hazard- 
ous, because  it  is  under  or  on  top  or  at  the 
ends  of  cars,  and  there  is  not  any  place  on 
or  about  a  car  that  a  man  can  make  repairs 
that  is  not  hazardous.    That  is  why  I  say  no. 

Q.  I  will  change  the  form  of  the  question. 
Is  there  not  work  done  or  inspection  made  on 
or  about  cars  in  railroad  yards  every  day  with- 
out such   cars   being   protected  by   blue  flags? 

Mr.  Gary :   The  same  objection  as  to  the  pre- 


ceding question,  the  direct  examination  havini; 
been  confined  to  the  work  of  painting  on  the 
sides  of  cars. 

A.  I  could  qualify  my  answer  and  state  that 
such  as  oiling  or  sponging  boxes,  and  such 
things  as  that,  are  done  daUy  without  the  pro- 
tection of  a  blue  flag. 

Q.  (By  Mr.  Leake):  Mr.  Sparks  what  rail- 
road companies  have  you  been  with? 

A.  I  have  been  employed  by  the  Northern 
Gentral,  the  Baltimore  &  Potomac,  and  P.  W> 
&  B. 

Q.  What  branch  of  the  service? 

A.  On  the  engine — running  an  engine. 

Q.  Are  yon  an  engineman? 

A.  I  am  a  locomotive  man— a  locomotive  en- 
gineer. 
By  Mr.  Gary: 

Q.  Have  you  had  experience  both  in  yards 
and  on  the  road? 

■A.  Yes,  sir. 
By  Mr.  Leake: 

Q.  Were  you  ever  yardmaster  or  anything  of 
that  sort? 

A.  No,   sir. 

Q.  Were  you  ever  in  that  branch  of  the  serv- 
ice? 

A.  I  was  never  employed  in  an^r  other  branch 
of  the  service  except  on  the  engine. 

Mr.  Leake:  Counsel  for  the  defendant  here 
excepts  to  any  testimony  of  this  witness  on  the 
ground  that  he  is  not  qualified  to  testify  to 
the  matters  of  which  he  undertakes  to  speak. 

Redirect  Elxamination. 
By  Mr.  Gary: 

Q.  Mr.  Sparks,  in  addition  to  the  three  rail- 
roads mentioned  just  now,  what  other  roads 
are  you  familiar  with  which  use  the  blue  flag 
to  protect  workmen  employed  in  the  manner  I 
indicated  in  my  direct  examination? 

A.  I  ^ould  say  the  Chesapeake  &  Ohio,  the 
Baltimore  &  Ohio,  the  Louisville  &  Nashville, 
the  Southern,  the  R.  F.  &  P.  I  believe  those 
are  all  I  can  think  of  at  present  I  am  thor- 
oughly conversant  with  their  methods  of  han- 
dling such  repairs,  protecting  by  a  blue  flag. 

Q.  Your  railroEid  connections  have  brought 
you  In  contact  with  all  of  these  roads,  have- 
they? 

A.  With  all  of  these  roads;  ^es,  sir. 

Q.  What  other  railroad  experience  have  yoa 
bad,  if  any? 

A.  I  was  employed  by  the  American  Signal 
Company  and  also  by  the  Parsons  Engineering 
Company  at  different  times,  and  while  serving 
with  them  I  came  in  contact  with  a  great  n>any 
other  railroads. 

Q.  You  have  also  been  employed  by  the  Inter- 
state Commerce  Commission? 

A.  Yes,  sir.. 

Q.  Would  any  one  of  these  roads  which  yoa 
have  named  allow  a  man  to  paint  a  sign,  or 
paint  out  a  sign  on  the  side  of  a  car  which  re- 
quired a  ladder  to  reach  it,  while  that  car  was 
standing  on  the  switching  tracks  in  yards,  do 
you   know? 

Mr.  Leake:   I  object. 

A.  Yes,  sir. 

Mr.  Leake:  I  object  to  the  question  as  tm- 
material  and  irrelevant 

The  Witness:    I  would  say  that  they  all   re- 
quire that  the  men  should  be  protected  under 
those  circumstances. 
By  Mr.  Gary: 

Q.  Mr.  Sparks,  have  you  ever  seen  repairs 
done  on  a  switching  track  in_  a  yard,  in  the 
nature  of  painting,  which  required  only  a  short 
time,  and  the  blue  flag  used? 

A.  Yes,  sir ;  I  have  seen  instances  where  cars 
have  been  taken  out  of  the  repair  tracks  before 
the  painting  had  been  done  such  as  new  boards 
bein^  placed  on  the  sides  of  cars.  Such  cars 
require  only  a  thin  coating  of  red  paint  to 
make  them  confirm  somewhat  to  the  color  of 
the  car,  and  they  have  been  shifted  out  in  a 
hurry  to  get  them  out  and  get  them  into  aerr^ 
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ice,  and  sadt  painting  has  been  done  in  the 
jaras  and  I  have  seen  it  done. 

Q.  What  protection  was  used? 

A.  They  used  a  blue  &ag.  It  was  on  the 
head  end  of  the  train.  The  car  inspector  took 
his  pot  of  paint  and  his  ladder  over  into  the 
yard,  into  what  is  known  as  the  north-bound 
yard  at  Anacostia,  and  before  placine  his  lad- 
der on  the  sides  of  the  car  he  placed  his  blue 
flag  on  the  head  car  on  that  track.  There  were 
only  three  or  four  boards  on  the  side  of  the 
car  to  paint 

Mr.   Leake:    The  answer  is  objected   to  as 
stating  a  particular  instance  and  not  stating 
-a  custom. 
By  Mr.  Cary: 

Q.  Now  I  will  ask  you  if  that  ia  a  general 
-custom  of  railroads? 

A.  Tea,  sir. 

Mr.  Leake:  Counsel  for  the  defendant  sug- 
gests here  that  the  witness  has  only  stated  one 
incident  from  which  he  has  undertaken  to  draw 
the  general  custom,  which  cannot  be  done. 

Mr.  Cary:  Counsel  for  plaintiff  understands 
the  witness  to  state  this  merely  as  an  illustra- 
tion, and  does  not  use  this  as  a  basis  for  a 
statonent  that  it  is  the  general  custom  and  re- 
-quests  the  witness  to  state  whether  or  not  he 
is  correct  in  this  assumption. 

Mr.  Leake:  This  suggestion  is  obviously  lead- 
ing and  suggests  to  the  witness  the  answer 
-which  he  should  make,  which  is  absolutely  im- 
proper.    Go  ahead  and  answer  it. 

A.  I  will  state  voluntarily,  if  I  am  permitted 
to  do  80,  that  I  only  cited  this  one  particular 
instance  to  sustain  the  statement  that  I  have 
made  as  to  the  general  custom  of  railroads  in 
-doing  such  work. 
By  Mr.  Cary: 

Q.  Mr.  Sparks,  when  a  blue  flag  is  to  be  used 
where  a  journeyman  painter  and  an  apprentice 
are  working  together,  who  decides  whether  or 
not  that  blue  nag  is  necessary? 

A.  The  journeyman,  of  course.  It  is  his  duty 
to  see  that  the  men  working  under  him  should 
be  protected  by  the  blue  flag. 

D.  p.  &  Walter  Leake,  of  Richmond,  for 
plaintiff  in  error.  Honsdon  Cary  and  E.  P. 
-Cox,  both  of  Richmond,  for  defendant  In 
■error. 

WHITTLE,  J.  Thlfl  action  was  brought 
by  the  defendant  In  error,  Robert  L.  Parker's 
.administrator,  to  recover  damages  from  the 
plaintiff  In  error,  the  Chesapeake  Se  Ohio 
Railway  Company,  tor  the  death  of  his  In- 
-testate,  which  is  ascribed  to  the  defendant's 
negligence.  Cpon  a  demurrer  to  the  evi- 
dence, the  Jury  assessed  the  plaintUFs  dam- 
ages at  $4,000,  for  which  sum  the  court  ren- 
dered Judgment,  and  the  case  Is  before  va 
upon  a  writ  of  error  to  that  Judgment 

There  were  four  trials  of  the  case.  At 
-tbe  first  trial  there  was  a  bung  Jury.  At 
tbe  second  trial  the  Jury  returned  a  verdict 
for  the  plaintiff  for  $3,500,  which  the  court 
on  motion  of  the  defendant  set  aside  as  con- 
trary to  the  law  and  the  evidence;  no  ex- 
ception being  taken  by  the  plaintiff.  The 
tbird  trial  resulted  In  a  verdict  for  the  plaln- 
tUt  tor  $7,000,  which  was  likewise  set  aside 
by  tbe  trial  court  on  tbe  ground  that  It  was 
contrary  to  the  law  and  the  evidence,  to 
-which  ruling  of  the  court  on  the  third  trial 
tbe  plaintiff  excepted,  and  its  action  Is  made 
tbe  ground  of  cross-error. 

[1]  It  la  insisted  by  the  plaintiff  in  error 
tbat  tbls  cro6s.error  cannot  be  considered  be- 


caose  the  alleged  grounds  of  error  do  not 
apply  to  the  first  trial  as  pre^rlbed  by  stat- 
ute. 

The  statute  In  part  reads: 

"  •  •  •  Except  that  when  there  have  been 
two  trials  in  the  lower  court,  in  which  case  the 
rule  of  decision  shall  be  for  the  appellate  court, 
to  look  first  to  the  evidence  and  proceedings' 
on  the  first  trial,  and  if  it  discovers  that  >  the 
court  erred  in  setting  aside  the  verdict  on  that 
trial,  it  shall  set  aside  and  annul  all  proceed- 
ings subsequent  to  said  verdict  and  enter  judg- 
ment theteon."    Code  1904,  S  3484. 

The  foregoing  contention  demands  a  too 
literal  construction  of  a  remedial  statute. 
Tbe  tlilrd  trial  In  this  instance  was  the 
"first  trial"  la  the  sense  that  it  was  the  first 
trial  In  which  the  mllng  of  tlie  court  was 
mad^  the  ground  of  exception.  The  statute 
which  requires  us  to  look  to  the  proceedings 
In  the  first  trial  of  necessity  refers  to  the 
first  trial  within  tbe  cognizance  of  the  ap- 
pellate court;  otherwise,  we  would  be  call- 
ed on  to  review  a  case  which  in  its  nature  is 
not  reviewable,  or,  stated  differently,  to  do 
an  Impossibility. 

[2]  The  court's  action  in  setting  aside  the 
second  verdict  was  rested  upon  the  admission 
of  a  statement  made  by  Robert  L.  Parker 
to  the  ambulance  sargeon  shortly  after  the 
accident  happened.  In  that  connection  it  is 
only  necessary  to  remark  that  the  statement 
in  question  was  not  a  part  of  the  res  gestae, 
nor  was  it  admissible  as  constituting  part  of 
an  admission  made  by  Parker  to  other  wit- 
nesses, at  a  different  time  and  on  another  oc- 
casion. Adams'  Adm'r  v.  Eames,  107  Mass. 
276.  In  short,  the  statement  was  a  self-serv- 
ing declaration  pure  and  simple  dissociated 
from  any  other  assertion  or  admission  with- 
drawing it  from  the  influence  of  the  general 
principle  that  such  declarations  are  inad- 
missible in  evidence.  There  was  no  error 
therefore  in  the  court's  ruling  in  setting 
aside  the  verdict  and  granting  a  new  trial. 

[>]  This  brings  us  to  the  consideration  of 
the  court's  action  on  the  fourth  trial  in  over- 
ruling the  defendant's  demurrer  to  the  evi- 
dence and  entering  Judgment  for  the  plain- 
tiff for  $4,000,  the  damages  provisionally  as- 
sessed by  the  Jury.  The  evidence  upon  this 
phase  of  the  case  is  so  satisfactorily  discuss- 
ed by  his  honor.  Judge  R.  Carter  Scott,  as  to 
warrant  the  adoption  of  his  opinion  on  that 
branch  of  the  case  as  tbe  opinion  of  this 
court 

The  learned  Judge,  after  annooncing  the 
rule  applicable  to  a  demurrer  to  the  evidence, 
says: 

"Considering  the  evidence  in  the  light  of  the 
rule  just  cited,  it  appears  that  R.  U  Parker, 
about  17  years  of  age,  was  employed  by  the 
Chesapeake  &  Ohio  Railway  Company  as  an 
apprentice  painter,  and  at  the  time  of  the  ac- 
cident had  been  working  for  the  defendant  com- 
pany for  about  17  months  under  one  S.  Bos- 
ton, the  boss  painter,  and  that  on  the  morning 
of  the  accident,  directed  by  Boston,  be  went 
out  on  the  yard  of  the  defendant  company  to 
paint  out  the  signs  on  the  side  of  the  cars, 
'Tidewater  Only.'  The  signs  were  placed  alx>ttt 
the  middle  of  tbe  car  and  near  the  top  there. 
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of,  between  10  and  11  feet  from  the  ground. 
He  waa  given  a  ladder,  a  paint  bnckett  and 
brush  and  had  painted  out  the  sign  on  the 
Bonth  side  of  the  car,  and  when  last  seen  by 
Boston,  just  prior  to  the  accident,  was  on  the 
north  side  of  the  tracli  with  his  ladder  up 
against  the  car  and  standing  in  the  aisle  by 
,the  ladder.  Boston  places  him  in  this  posi- 
tion, and  testifies  that  be  tamed  to  go  to  the 
east  end  of  the  yard,  directing  Parker  to  fol- 
low him  when  be  aad  jperformed  this  work,  that 
is,  had  painted  out  'Tidewater  Only'  from  the 
north  side  of  the  car,  and  that  he  (Boston) 
had  not  walked  more  than  a  car'a  length  or  a 
little  more  when  he  heard  the  Impact  and  Par- 
ker's cry.  The  evidence  further  shows  tliat 
there  were  about  seven  or  eight  caia  on  the 
track  on  which  Parker  was  working,  two  to 
the  west  of  the  car  on  which  he  was  working 
and  five  to  the  east,  and  that  the  shifting  force 
of  the  Chesapeake  &  Ohio  kicked  frooi  the 
east  on  the  track  on  which  the  car  was,  on 
which  Parker  had  been  painting,  aeveral  cars; 
that  there  was  no  blue  nag  up  to  indicate  that 
any  one  was  working  under  or  about  said  car; 
that  the  shifting  crew  were  ignorant  that  any 
one  was  working  on  the  said  car,  no  informa- 
tion being  given  that  cars  would  be  kicked  on 
said  track,  nor  was  he  informed  that  it  waa 
dangerous  to  go  in  or  about  the  car  on  which 
be  waa  working.  It  further  appears  that,  upon 
the  cars  being  kicked  and  the  cry  being  heard, 
Boston  and  other  employfis  of  the  railway  com- 
pany rushed  into  the  aisle  between  the  tracks 
and  found  Parker  lying  on  the  ground  with  his 
foot  and  lep  madied ;  that  he  was  taken  up,  put 
on  an  engine,  carried  to  a  house  in  the  yard, 
and  the  ambulance  called  for.  The  doctor  ar^ 
riving  examined  him  and  sent  him  to  the  Wm. 
Byrd  Hospital,  where  a  further  examination 
of  him  was  made  and  a  report  made  to  the  com- 
pany. Parker  died  from  tJbe  effects  of  his  in- 
juries. The  plaintiff  in  this  case  alleges  that 
the  railway  company  was  guilty  of  negligence 
in  that  they  put  R.  L.  Parker  to  work  upon  a 
car  without  giving  him  warning,  as  provided 
by  role  26,  or  in  any  other  way,  that  the  car 
might,  at  any  time,  be  moved  by  the  shifting 
crew  of  the  yard.  It  ia  replied  that  the  work 
that  he  was  doing  was  on  the  side  of  the  car, 
in  between  the  aisle,  would  take  only  a  few 
minutes  to  do,  that  it  was  not  of  a  dangerous 
character,  and  that  it  was  the  custom  of  the 
C.  ft  O.  ity.  Co.  as  well  as  a  general  custom 
of  all  roads  in  doing  this  character  of  work, 
never  to  put  np  blue  flags  or  to  give  any  notice 
that  this  character  of  work  was  being  done. 
But  on  the  demurrer  to  the  evidence  ft  must 
be  taken  as  true  that  such  is  not  the  eastom 
of  railroads  in  this  character  of  work.  (See 
depositions  of  H.  C.  Sparks  and  testimony  of 
Joseph  W.  Smith.)  Upon  the  evidence,  had 
the  case  been  submitted  to  the  jury,  properly 
instructed,  it  would  have  been  sufficient  to  war- 
rant a  finding  by  them  that  the  defendant  waa 
guilty  of  the  negligence  charged  in  the  declara- 
tion with  respect  to  the  want  of  due  care  in 
requiring  flags  to  be  put  up  for  the  protection 
of  their  employ^  and  the  enforcement  ot  such 
rules  and  reguiation^  and  inasmuch  as  this  rec- 
ord shows  that  there  was  no  instruction  given 
by  the  defendant  company  to  Parker  that  it 
was  dangerous  to  go  between  the  cars,  under 
the  well-established  rule  cited  above,  and  which 
governs  the  consideration  of  this  case  upon  thi; 
demurrer  to  the  evidence,  thia  court  must  so 
hold. 

[4-6]  "The  defendant  to  this  case  relies  upon 
R.  Li.  Parker's  contributory  negligence.  This  is 
an  affirmative  defense,  and  the  burden  of  main- 
taining it  is  upon  the  defendant,  and  the  ques- 
tion for  the  court  to  determine  is  upon  a  care- 
fnl  consideration  of  the  evidence  whether  or 
not,  had  the  case  been  fairly  submitted  to  a 
jury,  under  proper  instructions,  they  would  have 
been  warranted  in  finding  from  the  evidence 
that  B.  It,  Parker  waa  free  from  such  negli- 


{rence  as  would  have  barred  bis  ri^t  to  recover 
in  this  case. 

"The  rule  as  stated  above  ia  that,  when  the 
consideration  of  the  evidence  ia  taken  from  the 
jury  by  the  demurrer,  if  the  jury  could  have 
found  -therefrom  that  the  demurree  was  free 
from  such  negligence  contributing  proximately 
to  the  cause  of  his  injoiy,  the  court  must  so 
find.  Now  what  is  the  evidence  as  to  Par- 
ker's contributory  negligence?  The  report 
says:  'Full  partienlara  of  the  cause  of  injury 
as  given  by  the  patient:  Was  getting  a  backet 
full  of  paint  from  between  the  cars  when  an- 
other car  was  shoved  np  against  it  and  knock- 
ed me  down  running  over  my  foot'  The  de- 
fendant company  draws  the  inference  and 
Btrongliy  argues  that  if  he  went  between  the 
cars,  and  the  conrt  must  take  this  fact  as 
proven  (which  is  by  no  means  certain),  then  it 
cannot  be  said  that  he  was  not  gnllty  of  con- 
tributory negligence,  and  the  jury  would  not  be 
justified  in  drawing  any  other,  conclusion' than 
that  he  was  guilty  of  contributory  negligence, 
and  therefore  the  conrt  on  the  demurrer  to 
the  evidence  shoald  so  hold.  But  what  are  the 
facts  proved  in  this  case?  That  a  boy,  17 
years  old,  was  given  a  ladder,  directed  to  go 
np  on  the  side  of  cars  on  this  ladder  and  to 
paint  ont  Tidewater  Only*  from  the  sides  of 
the  cars.  The  record  is  silent  as  to  what 
knowledge  he  had  that  the  car  would  be  moved. 
It  is  true  he  had  been  with  the  company  IT 
months,  but  there  is  nothing  to  show  that  any 
car  had  been  bumped  into  whilst  he  was  do- 
ing any  work  thereon.  The  evidence  in  this 
case  further  shows  that  on  the  morning  of  the 
accident  he  had  gone  np  and  painted  out  Tide'- 
water  Only'  from  the  south  side  of  the  car, 
and  the  jury  would  have  the  right  to  presume 
from  the  evidence  when  he  went  to  that  car  in 
the  morning  to  do  the  painting,  that  he  pnt  his 
bucket  on  the  bumper  as  soon  as  be  reached 
the  car,  and  that  having  performed  the  work 
on  the  south  side  of  the  car,  with  his  ladder 
he  passed  around  the  end  of  the  two  cars  on 
the  west  of  the  track,  passing  over  the  track 
and  to  the  north  side  of  the  cars;  that  after 
placing  his  ladder  against  the  car  he  theh  went 
to  the  end  of  the  car  on  the  bumper  of  which 
the  paint  backet  stood  and  reached  for  it,  and 
while  in  the  act  of  reaching  for  the  backet  the 
impact  came,  he  was  knocked  down,  and  the 
injuries  received  from  which  he  died.  Under 
the  facts  as  proved  in  this  case,  would  not  the 
jury  have  a  right  to  say  that  an  ordinarily 
prudent  man  would  have  acted  in  like  manner 
under  the  circumstances,  and  is  this  sot  a  mat- 
ter especially  for  the  jury  and  not  for  th* 
court  to  determine  as  a  matter  of  law? 

"1  have  heretofore  considered  "The  report  of 
accident,'  aa  relied  upon  by  the  defendant  as 
showing  contributory  negligence,  as  an  abso- 
lutely true  and  uncontradicted  account  of  how 
the  injury  occurred,  and  have  reached  the  con- 
clusion that  the  jury  would  have  been  justified 
in  saying  that  under  the  evidence  the  deceased 
was  not  gnilbr  of  contributory  negl^ence;  but 
is  the  conrt  justifled.in  saying  that  this  report 
must  be  taken  as  an  absolutely  true  account? 

"The  report  was  made  out  by  an  interne. 
Crowgey  by  name,  in  the  Wm.  Byrd  Hospital, 
who  signed  Dr.  Henson's  name  to  the  report, 
'Per  C.'  It  appears  from  the  evidence  of  Dr. 
Benson  that  he  and  the  interne  did  not  agree 
in  many  particulars  in  the  evidence  given  in 
this  case.  Crowgey  testifies  ttiat  when  young 
Parker  was  broagbt  to  the  hospital  he  was 
suffering  a  great  deal  from  his  injuries;  that 
at  the  nme  he  gave  him  the  'full  particuiara  of 
the  cause  of  injury'  he  was  'wavy  in  bia  mind, 
and  at  times  dunng  the  qnestioning  was  not 
rational.  Under  such  circumstances,  is  the 
court,  or  would  the  jury  be,  justified  in  saying 
that  this  report  was  true  and  showed  the  man- 
ner in  which  the  iojnry  occurred?  It  appears 
from  the  uncontrafficted  evidence  of 'the  doc- 
tors, an  examination  of  the  shoe,  and  the  phys- 
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leal  facta,  that  yonng  Parker  could  not  bar* 
been  Btanding  on  the  traok.  else  hU  foot  woald 
have  been  cut  off.  Considering  carefully  all 
the  evidence  in  the  case,  can  the  court  say  that 
the  jury  would  not  have  been  justified  in  find- 
fatg  that  the  report  was  not  accurate,  but  that 
Parker  vras  on  the  ladder,  in  the  line  of  his 
duty,  painting  otrt  the  words  "Tidewater  Only' 
from  the  north  side  of  the  car  when  the  im- 
pact occurred,  and  that  he  was  thrown  there- 
from and,  without  fault  on  his  part,  injured. 
It  seems  to  the  court  that  the  jury  could  have 
8o  found  had  the  case  been  submitted  to  them 
under   proper   instructions. 

"Therefore  I  am  of  opinion  that  it  is  a  mat- 
ter for  the  jury  to  determine  and  that  they 
bad  a  right,  under  the  facts  and  circumstances 
of  thia  case,  to  draw  the  conclusion  that  Par- 
ker acted  as  an  ordinary  prudent  man  would 
under  the  same  circumstances  and  was  not 
guilty  of  contributory  negligence.  Atlantic 
Coast  Line  R.  Co.  ▼.  Grubbs,  113  Va.  214,  74 
S.  E.  144.  ITie  court  is  further  of  the  opinion 
that  from  the  evidence  in  thia  case  the  iaij 
had  a  right  to  draw  the  conclusion  that  the  in- 
jury to  the  plaintiff's  intestate  was  not  one  of 
the  risks  assumed  in  his  employment,  and  the 
court  must  so  hold.  From  the  facts  of  this 
case,  as  considered  npon  this  demurrer  to  the 
evidence,  the  conrt  is  of  opinion  that  the  de- 
murrer must  be  overruled  and  a  judgment  en- 
tered in  accordance  vrfth  the  ver^ct  of  the 
jury." 

[7. 1]  If  under  tbe  eridence,  as  tbe  dicuit 
court  has  correctly  found,  Parker  was  enti- 
tied  to  the  protection  of  mle  26,  that  finding 
eliminates  all  of  the  grounds  assigned  by  the 
defendant  In  Its  demurrer  to  tbe  evidence, 
(a)  It  shows  primary  negligence  on  the  part 
of  the  company  in  suffering  Parker  to  work 
on  the  shifting  track  without  protecting  the 
cut  of  cars  upon  which  he  was  ordered  to 
work  with  blue  flags,  (b)  Be  had  a  right 
to  rely  upon  that  protection,  and  therefore 
was  not  guilty  of  contributory  negligence 
eren  upon  tbe  defendant's  theory  of  tbe  ac- 
cident. And  (c)  the  negligence  of  tbe  em- 
ployer is  not  a  risk  incident  to  tbe  employ- 
ment  which  the  employ^  assumes. 

The  Judgment  complained  of  Is  without  er- 
ror and  Is  affirmed. 

AfBrmed. 

(H6  Va.  6W)  ' 

SMITH  et  al.  v.  RAMSEY. 

(Supreme  Court  of  Appeals  of  Virginia. 

June  11.  1914.) 

1.  IjOOS  and  LoeoiRO  (§  3*)— Sals  or  Stand- 

IHO    TlIIBKBr-CONTBAOTS— CONSIBtTOnOM. 

A  contract  for  the  sale  of  standing  timber, 
which  recites  that  the  vendor  sells  the  timber  to 
the  purchaser  and  gives  the  purchaser  a  speci- 
fied period  within  which  to  cnt  and  remove  it, 
does  not  convey  an  absolute  title,  but  only  title 
to  ao  mnch  of  the  timber  cut  and  manufactured 
OS  may  be  removed  within  the  fixed  period. 

[£d.  Note. — For  other  cases,  see  Logs  and 
Ixtgging,  Cent  Dig.  f§  &-12;   Dec.  Dig.  {  a*] 

2.  Contracts     (8     152*)  —  Cohstbtjotion -^ 
Mkanino  or  WoBDs. 

The  conrt,  in  construing  a  contract,  must 
Kive  to  the  words  thereof  their  ordinary  and 
popular  sense,  in  the  absence  of  anything  to 
■bo-w  that  they  were  understood  in  a  different 
•ense. 

[E<d.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  fS  732,  733,  738;   Dec,  Dig.  S  152.*] 


8.  Contracts     (S     153*)  —  Cohstbuction — 

Meanino  of  words. 

The  court,  in  construing  a  contract,  will 
not  treat  as  meaningless  any  word  thei-eof,  if 
any  meaning  reasonably  consistent  with  other 
parts  of  the  contract  can  be  given  to  It. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f  734 ;  Dec  Dig.  {  153.*] 

4.  lioas  AND  LoooiNG  ({  S*)— SAiiB  Or  Stand- 
ing TniBBB— Cutting  and  Reuovino. 

A  contract  for  thf  tale  of  standing  timber, 
which  gives  the  purchaser  a  specified  period  in 
which  to  cut  and  remove  the  timber,  and  a  right 
of  way  over  the  land,  fixes  the  period  within 
which  not  only  to  cut,  but  also  to  remove,  the 
timber ;  and  where  the  purchaser  cuts  and  man- 
ufactures timber  within  the  specified  period, 
but  fails  to  remove  it.  he  cannot  thereafter  law- 
fully remove  it,  but  it  belongs  to  the  vendor. 

[EM.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  U  6-12;   Dec  Dig.  |  3.*] 

5.  Logs  and  Loooino  (S  S*)— Sam  or  Stand- 
ing TiMBEB— Contbaotb  wtth  Rjbfkbbncr 

TO  RKAL  lileTATR. 

A  contract  for  tbe  sale  of  standing  timber 
is  one  in  reference  to  real  estate,  and  the  mere 
fact  that  by  cutting  and  manufacturing  the  tim- 
ber the  same  is  converted  into  personalty  does 
not  change  the  character  of  the  contract  or 
make  it  one  for  the  sale  of  personalty  subject  to 
i.the  law  applicable  to  such  sales. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  S|  6-12;   Dec.  Dig.  S  3.*] 

Error  to  Circuit  Court,  Caroline  County. 

Action  by  John  N.  Ramsey  against  D.  C. 
Smith  and  others.  There  was  a  judgment 
for  plalntifr,  and  defendants  bring  error. 
Reversed,  and  rendered  for  defendant 

The  defendant  In  error  brought  this  action 
of  trover  and  conversion  to  recover  the  value 
of  certain  railroad  ties,  lumber,  pulp  wood, 
etc,  which  the  defendants  had,  as  averred, 
converted  to  their  own  use.  There  was  a 
verdict  and  judgment  In  favor  of  the  plain- 
tiff. To  that  judgment  this  writ  of  error  was 
awarded  upon  tbe  petition  of  the  defendants. 

All  queations  of  law  and  fact  were  submit- 
ted to  the  court  for  its  decision,  without  a 
Jury,  upon  an  agreed  statement  of  facts, 
which  is  as  follows: 

"It  is  agreed  that  the  letter  of  date  Febru- 
ary 10,  1913^  addressed  to  the  plaintiff,  John 
N.  Ramsey,  is  the  first  notice  sent  or  received 
forbidding  the  further  removal  of  the  ties,  wood, 
lumber,  etc,  and  that  the  said  notice  shall  be 
taken  to  have  been  signed  and  is  to  be  as  bind- 
ing upon  the  other  defendants  as  though  signed 
by  the  other  defendants. 

"It  is  further  agreed  that  the  timber  which  is 
the  subject-matter  of  this  action  was  cut  and 
manufactured  before  the  9th  day  of  February, 
1913,  and  the  only  question  at  issue  is  over  the 
right  of  the  plaintiff  to  property  in  and  to  re- 
move the  same  after  the  expiration  of  his  con- 
tract 

"It  is  further  agreed  that  in  August  1912,  at 
least  six  months  before  the  expiration  of  said 
contract,  said  John  N.  Ramsey  visited  the  de- 
fendant, and  in  conversation  with  D.  C.  Smith 
offered  to  bay  certain  pine  trees  not  included  in 
the  contract  of  February  9,  1911,  and  that  the 
defendant  signified  his  willingness  to  sell ;  tliat 
thereupon  the  plaintiff  offered  the  defendaut  $50 
for  the  pine  trees,  on  condition,  however,  that 
the  defendants  would  extend  the  time  limited 
in  the  contract  of  February  9, 1911,  for  a  period 
of  eight  months;    that  the  defendant  agreed  to 
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sell  the  pine  trees  at  $50,  but  informed  the 
plaintiff  that  the  time  of  the  February  contract 
would  not  be  extended  a  single  day ;  that  there- 
upon the  plaintiff  refused  to  buy  the  pine  trees, 
and  told  the  defendant  D.  C.  Smith  that  h« 
(plaintiff)  intended  to  cut  all  of  the  trees  in- 
cluded in  his  contract,  and  would  remove  the 
same  when  he  got  good  and  ready,  in  spite  of  the 
contract. 

"It  is  further  agreed  that  the  following  is  a 
correct  count  and  measurement  of  the  ties,  wood, 
lumber,  etc.,  cut  under  the  said  contract  and  not 
removed  from  the  premises  prior  to  February  8, 
1913,  and  that  the  total  value  set  out  is  to  be 
considered  the  correct  value  of  the  same,  to  wit: 
128    flnlsbed  oak  railroad  ties, 
M    unflnlshed  oak  railroad  tiaSk 
4,668    feet  ot  aaired  lumber, 
56S    feet  ot  sawed  lumber, 
46%  cords  ot  pulp  wood, 
U    pieces  ot  wagon  i>oles, 
2,600    feet  oak  and  gum  culls, 

valued  In  the  aggregate  at  (560.00, 

"Subscribed  and  agreed  to. 

'•G.  B.  Wallace, 
"For  the  Plaintiff. 

"Chandler  &  Beale, 
"Attys.  for  Defendants. 
"It  is  agreed  that  the  defendants  have  taken 
possession  under  a  claim  of  ownership  of  the 
ties,  lumber,  pulp  wood,  etc.,  set  out  above,  and 
remaining  on  the  premises   February  10,  1918, 
and  deny  the  right  of  the  plaintiff  to  the  samOk 
"G.  B.  Wallace, 
"Attys.   for   the   Plaintiff. 

"Chandler  &  Beale, 
"Attys.   for  Defendants. 
"Contract  of  date  February  9,  1911,  referred 
to  in  agreement,  which  is  in  the  following  words 
and  figures,  to  wit: 

"'This  contract,  made  and  entered  into  this 
9th  day  of  February,  1911,  between  M.  D.  Parr 
and  Ada  £.  Smith  and  D.  C.  Smith,  her  husband, 
parties  of  the  first  part,  and  John  N.  Ramsey, 
party  of  the  second  part,  witnesseth,  that  for 
and  in  consideration  of  the  sum  of  five  hundred 
dollars,  one  hundred  dollars  of  which  is  paid 
in  cash  and  the  balance  to  be  paid  in  thirty  days 
from  the  date  of  this  contract,  the  said  parties 
of  the  first  part  have  sold  unto  the  said  party 
of  the  second  part  all  the  growing  timber  (ex- 
cept the  pine  and  cedar)  on  what  is  Icnown  as 
the  river  land  of  the  North  Point  farm,  and 
more  particularly  described  as  follows:  Com- 
mencing at  Hawes  bridge  over  the  Mattaponi 
river  and  running  as  the  old  main  road  used  to 
run  to  the  foot  of  the  long  hill  at  corner  of 
fence,  thence  around  the  foot  of  the  hill  to  the 
edge  of  the  field,  thence  with  the  edge  of  the 
field  to  Mrs.  Buchanan's  line,  thence  with  Mrs. 
Buchanan's  line  to  the  said  Mattaponi  river,  and 
thence  down  said  river  to  the  point  of  beginning. 
"  The  said  parties  of  the  first  part  agree  to 
give  the  said  party  of  the  second  part  two  years 
from  the  date  of  this  contract  in  which  to  cut 
and  remove  said  timber.  And  the  said  party 
of  the  second  part  is  to  have  a  right  of  way  out 
to  the  main  county  road  at  the  foot  of  the  long 
hill  first  mentioned  in  this  contract. 
"  'Witness  the  following  signatures  and  seals: 
"  'Mrs.  M.  D.  Parr.  [Seal.] 

"  'Mrs.  Ada  B.  Smith.        [Seal.] 
"'D.  C.  Smith.  [Seal.] 

"  'John  N.  Ramsey.  [Seal.]' 

"If  fences  are  broken  down  by  trees  or  pulled 
down  in  any  way  for  outlets  the  fence  must  be 
repaired  or  put  in  good  order  at  once. 

"Lietter  referred  to  In  agreed  statement  of 
facts,  which  is  in  the  following  words  and  fig- 
ures, to  wit: 

"  'Paige,  Va.,  Feb.  10,  1913. 
"*Mr.  John  N.  Ramsey,  EVedericksburg,  Va.— 
Dear  Sir: 
"  *I  write  to  notify  yon  that  the  contract  be- 
'weeo  us  to  cut  and  remove  timber  sold  to  you 


by  me  expired  on  the  9th  day  of  February,  1913. 
I  hereby  forbid  moving  any  more  of  the  said  tim- 
ber. 

"  'BespectfuUj,  D.  C.  Smith.' " 

Chandler  &  Beale,  of  Fredericksburg,  and 
W.  S.  McNeill,  of  Richmond,  for  plaintlffa  in 
error.  G.  B.  Wallace,  of  Fredericksburg,  C. 
M.  Chichester,  of  Richmond,  and  F.  M.  Chi- 
chester, of  Fredericksburg,  for  defendant  in 
error. 

BUCHANAN,  J.  (after  stating  the  facts  as 
above).  [1]  The  controversy  In  this  case 
grows  out  of  the  agreement  attached  to  the 
agreed  statement  of  facts.  By  that  Instru- 
ment the  defendants  sold  to  the  plaintiff  all 
the  growing  timber  (except  pine  and  cedar) 
on  a  designated  parcel  of  land,  and  gave  him 
tw6  years  from  that  date  in  which  "to  cut 
and  remove  said  timber,"  and  a  right  of  way, 
describing  Its  course,  from  that  land  to  a  pub* 
lie  highway.  The  controversy  here  depends 
upon  the  meaning  of  the  words  "to  cut  and 
remove"  as  used  in  the  agreement. 

There  is  scarcely  any  other  subject  uponr 
which  there  is  bo  great  a  diversity  of  judicial 
decision  as  In  the  construction  of  what  are 
known  as  "timber  contracts."  Not  only  hare 
the  courts  of  different  Jurisdictions  constru- 
ed them  differently,  but  the  decisions  of  the 
same  court  have  not  always  been  uniform. 
Some  courts  hold  that  the  rights  of  the  ven- 
dee or  grantee  in  such  contracts  are  a  li- 
cense, others  a  lease,  others  an  absolute  sale, 
and  others  a  conditional  sale.  In  some  cases 
it  Is  held  that  the  sale  or  conveyance  is  ab- 
solute, and  the  requirement  to  cut  and  re- 
move the  timber  within  a  specified  time  a 
mere  covenant,  the  breach  of  which  does  not 
affect  the  title,  but  only  entitles  the  vendor 
to  damages  when  broken,  unless  by  the  terms 
of  the  deed  or  contract,  expressly  or  implied- 
ly, the  vendee's  title  is  forfeited  for  failure 
to  cut  and  remove  the  timber  within  the  des- 
ignated time.  In  other  cases  it  is  held  that 
the  sale  or  convieyance  is  not  absolute,  but 
conditional,  and  that  title  to  such  timber  as 
is  not  cut  and  removed  within  the  time  limit 
remains  in  the  vendor  or  grantor.  Whether 
the  sale  or  conveyance  be  r^arded  as  abso- 
lute or  conditional,  where  the  transaction  is 
considered  a  sale,  accounts  largely  for  the 
different  conclusions  reached  by  ttie  courts 
as  to  the  rights  of  the  parties. 

The  difference  in  the  rights  of  the  par- 
ties under  such  contracts  or  conveyances, 
when  held  to  be  absolute  and  when  held  to 
be  conditional,  is  clearly  stated  In  Green  v. 
Bennett,  23  Mich.  464,  470,  by  Judge  Chris- 
tlancy,  in  the  opinion  of  the  court  of  which 
Judge  Cooley  was  then  a  member.  In  that 
case  It  was  said,  In  substance,  that  under  a 
contract  for  the  sale  of  all  the  wood  and  tim- 
ber on  specified  land,  to  be  removed  within  a 
designated  time,  the  wodd  and  timber  remain 
the  property  of  the  purchaser,  though  not 
removed  within  the  time  fixed,  if  the  con- 
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tract  la  construed  aa  making  an  absolute  sale 
of  the  same;  and  If  the  sale  Is  conditional, 
and  the  provision  for  removal  within  the 
specified  time  is  In  the  nature  of  a  condition, 
the  purchaser  would,  if  the  vendor  should 
insist  on  the  condition,  lose  all  right  to  the 
wood  and  timber  not  removed  within  the 
time  specified,  and  the  vendor  would  have 
the  right  to  Insist  on  the  breach  of  the  condi- 
tion and   hold  the  wood  not  thus  removed. 

In  the  case  of  Irons  v.  Webb,  41  N.  J.  Law, 
203,  32  Am.  Rep.  193,  Chief  Justice  Beasley, 
in  delivering  the  opinion  of  the  court,  in 
which  such  a  sale  was  held  not  to  be  condi- 
tional, said,  tn  concluding  that  opinion: 

"In  f  ormiDg  the  foregoine  opinion,  I  have  laid 
no  stress  on  the  fact  that  the  timber  in  the  pres- 
ent instance  was  actuallj  cut  down  before  the 
end  of  the  time  limited  in  the  deed  for  its  re- 
moval. This  has  been  designedly  done,  as  it  is 
not  perceived  bow  such  fact  can  add  anything  to 
the  force  of  the  exception  in  the  conveyance,  in 
the  way  of  fixing  the  title  in  the  grantor.  I  have 
endeavored  to  show  that  the  exception  is  uncon- 
ditional ;  and  if  this  be  so,  by  its  own  efficiency 
it  kept  the  title  to  the  timber  in  the  plaintiff 
[the  grantor  who  bad  reserved  the  timber],  but 
if,  to  the  contrary,  the  property  in  the  timber 
was  not  to  remain  in  the  plaintiff  unless  the 
trees  were  removed  within  such  period,  then 
very  clearly  the  mere  felling  of  the  trees  would 
not  satisfy  the  requirement  of  such  condition." 

The  general  subject  of  the  construction  of 
instruments  such  aa  la  in  question  in  this 
caae  was  carefully  examined  and  considered 
fb  Young  y.  Camp  Mfg.  Co.  and  Wright  v. 
Same,  reported  in  110  Ya.  678,  66  S.  B.  813, 
and  the  conclusion  reached  that  a  deed  to 
standing  timber  with  the  right  for  a  fixed 
period  to  cut  and  remove  the  same  does  not 
convey  an  absolute  and  unconditional  title  to 
the  timber,  but  only  conveys  title  to  such  as 
may  be  cut  and  removed  within  the  fixed 
period. 

In  the  subsequent  cases  of  Brown  v.  Surry 
Lumber  Co.,  113  Va.  503,  507,  75  S.  E.  84,  and 
Qnlgley  Furniture  Co.  v.  Rhea,  114  Va.  271, 
280,  281,  76  S,  E.  830,  the  conclusion  reached 
in  tbat  case  as  to  the  character  of  such  con- 
tracts was  approved  and  followed. 

While  the  facts  in  those  cases  and  In  tills 
as  to  what  had  been  done  under  the  con- 
tracta  or  deeds  were  different,  the  character 
of  the  contract  in  each  was  substantially  the 
same.  Those  dedslons  would  seem,  there- 
fore, to  settle,  if  decisions  can  settle  a  ques- 
tion, tbat  the  provialona  in  such  contracts 
for  the  cutting  and  removal  of  the  timber 
wltbin  a  fixed  period  are  not  covenants,  but 
conditions. 

It  is  Insisted,  however,  by  counsel  for  the 
plaintiff,  that  even  If  the  sale  in  this  case  be 
held  to  be  conditional  under  onr  decisions, 
the  conditlona  for  cutting  and  removing  only 
applied  to  the  timber  left  standing  upon  the 
premises  at  the  expiration  of  the  time  Umlt, 
and  not  to  that  which  was  cut  during  that 
period,  but  not  removed  from  the  premises, 
and  especially  where  it  had  been  manufac- 
tured. 

£2,  S]  It  la  clear  from  the  language  uaed. 


taking  the  words  in  their  ordinary  and  popu- 
lar sense,  as  they  must  be  since  there  is 
nothing  In  the  case  to  show  that  they  were 
understood  in  a  different  sense,  that  it  was 
the  intention  of  the  parties  that  the  timber 
should  be  cut  and  removed  from  the  defend- 
ants' land  within  two  years.  The  suggestion 
that  the  court  In  Wright  v.  Camp  Mfg.  Co. 
and  the  cases  which  follow  it  used  the  words 
"cut"  and  "remove"  aa  synonymous,  both 
meaning  to  sever  the  trees  from  the  soil,  and 
not  necessarily  removing  them  from  the  land, 
has  no  foundation.  In  Quigley  Furniture  Co. 
V.  Rhea  the  words  "cut  and  remove"  are 
treated  as  synonymous  with  the  words  "cut 
and  take  off."  The  well-settled  rule  of  con- 
struction is  that  no  word  in  a  contract  la  to 
be  treated  as  meaningless  (aa  would  be  the 
case  If  "remove"  were  held  to  be  synonymous 
with  "cut"),  tf  "any  meaning  reasonable  and 
consistent  with  other  parts  of  the  contract 
can  be  given  to  it"  Stephen  Putney  Shoe 
Co.  V.  R.  F.  &  P.  R.  Co.,  116  Va.  — ,  81  S.  B. 
93,  and  authorities  cited.  There  la  nothing 
in  the  contract  to  indicate  that  the  word  "re- 
move" was  not  used  in  its  ordinary  and  pop- . 
ular  sense.  There  Is  only  one  time  limit  fix- 
ed by  the  contract,  and  that  is  as  applicable 
to  the  removal  as  it  is  to  the  cutting  of  the 
timber.  Strong  v.  Eddy,  40  Vt  551.  Upon 
what  principle  of  construction  can  It  be  said 
that  the  time  limit  applies  to  the  one  and  not 
to  the  other.  The  manifest  object  of  the 
time  limit  was  to  fix  a  period  within  which 
the  plaintiff  was  to  exercise  all  the  rights  ac- 
quired under  the  contract.  It  cannot  be  sup- 
posed that  the  owners  of  the  land  Intended 
to  limit  the  purchaser's  right  "to  cut"  the 
timber  to  two  years,  and  give  him  an  indefi- 
nite or  unlimited  time  in  which  to  remove  it 
after  it  was  cut,  and  in  the  meantime  de- 
prive  themselves  of  the  use  of  the  land  upon 
which  the  timber  grew,  and  subject  their 
other  lands  to  a  right  of  way  for  an  indefi- 
nite or  unlimited  time. 

[4]  To  hold  that  by  such  a  contract  it  was 
intended  by  the  parties  that  the  plaintiff 
should  have  two  years  within  which  to  cut 
the  timber,  and  after  that  period  had  expir- 
ed he  should  have  a  reasonable  time  within 
which  to  remove  it,  would  be  to  disregard 
the  agreement  which  they  had  made  for 
themselves  and  make  a  new  one  for  them. 
It  is  clear,  not  only  from  the  language  of  the 
agreement,  that  the  parties  intended  that  the 
timber  must  be  cut  and  removed  within  the 
time  limit,  but  their  subsequent  conduct 
shows  that  they  so  understood  It  By  the 
agreed  statement  of  facts  it  appears  tbat  at 
least  six  months  before  the  end  of  tbat  peri- 
od the  plaintiff  made  an  effort  to  purchase 
from  the  defendants  certain  pine  trees  ex- 
cepted from  the  contract  in  question;  that 
the  defendants  were  willing  to  sell  the  same ; 
that  the  plaintiff  made  an  offer  of  $50  for 
the  pine  treea,  on  condition,  however,  that 
the  defendants  would  extend  the  time  Umlt 
«C  ftM  nld- contract  for  a  period  of  eight 
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months ;  tbat  tbe  defendants  were  wUUns  to 
take  the  price  offered,  but  Informed  the 
plalptlff  that  the  time  limit  of  the  said  con- 
tract would  not  be  extended  a  single  day: 
that  the  plaintUf  thereupon  refused  to  buy 
the  pine  timber,  and  told  one  of  the  defend- 
ants "that  he  intended  to  cut  all  the  trees 
included  in  his  contract,  and  that  he  would 
remove  tbe  same  when  he  got  good  and 
ready,  in  spite  of  the  contract" 

Where,  as  in  this  Jarlsdiction,  such  sales 
or  conveyances  do  not  give  an  absolute  and 
unconditional  title  to  the  timber,  but  only 
give  title  to  such  timber  as  is  cut  and  remov- 
ed during  tbe  time  limit,  how  can  the  cutting 
of  tbe  timber  satisfy  the  condition  that  it 
was  to  be  removed  from  the  land  within  the 
time  agreed  upon?  How  can  the  perform- 
ance of  one  of  two  conditions  satisfy  the  re-' 
qulrement  of  the  other?  "It,"  as  said  by 
Chief  Justice  Beasley  in  Irons  v.  Webb,  su- 
pra, "the  property  in  the  timber  was  not  to 
remain  in  the  plaintiff  unless  the  trees  were 
removed  within  such  period,  then  very  clear- 
ly the  mere  felling  of  tbe  trees  would  not 
■  satisfy  the  requirement  of  such  condition." 

It  has  been  held,  says  Mitchell,  J.,  in  de- 
livering the  opinion  of  the  court  in  King  v. 
Merriman,  88  Minn.  47,  86  N.  W.  570,  "in  a 
very  few  cases,  •  •  •  that,  if  the  timber 
be  cut  wltliln  tbe  time"  limited  in  the  con- 
tract for  its  sale,  "the  property  is  in  the  ven- 
dee, although  not  removed  within  the  limita- 
tion of  the  contract";  but  such  a  "doctrine 
would  seem  to  be  based  upon  tbe  supposed 
hardships  of  such  a  case,  rather  than  upon 
strict  logla" 

[6]  The  contract,  when  made,  was  a  con- 
tract tn  reference  to  real  estate  (Stuart  v. 
Pennis,  91  Va.  6S8,  691,  22  S.  a  509),  and 
tbe  fact  that  by  cutting  or  felling  the  timber 
it  was  converted  Into  personalty  did  not 
change  the  character .  of  the  contract  and 
make  it  one  for  the  sale  of  personal  proper- 
ty, to  be  governed  by  the  law  applicable  to 
such  sales.  It  was  impossible  to  perform  the 
conditions  of  the  contract  without  severing 
the  trees  from  the  soil  and  thus  converting 
them  into  personalty,  so  that  they  could  be 
removed  from  the  land.  Neither  would  the 
expenditure  of  money  or  labor  in  preparing 
the  timber  for  removal  from  the- land,  with- 
out actually  removing  it,  satisfy  tbe  condi- 
tion to  remove,  unless  done  with  consent,  ex- 
press or  implied,  of  the  vendor  or  grantor. 

Tbe  requirement  to  remove  being  a  con- 
dition, tbe  defendants  could  have  waived  it ; 
out  there  is  nothing  in  this  case  to  show 
that  there  was  any  waiver,  or  that  the  tim- 
ber was  manufactured  into  ties,  sawed  lum- 
bar, pulp  wood,  and  wagon  poles  with  tlie 
knowledge  of  the  defendants,  mucn  less  with 
their  approval  or  consent,  or  by  reason  of 
any  waiver  of  the  condition  that  the  timber, 
in  whatever  shape  it  was,  was  to  be  removed 
within  the  time  limit    On  the  contrary,  it 


clearly  appears  that  there  waa  no  consent  or 
waiver  of  any  kind  on  the  part  of  the  de- 
fendants, and  that  the  plaintiff,  with  full 
knowledge  that  performance  of  the  condition 
to  remove  would  be  insisted  on,  proceeded 
deliberately  and  in  defiance  of  the  terms  of 
the  contract,  not  only  as  written,  but  as  un- 
derstood by  both  parties,  not  to  keep  and 
perform  the  conditions  Imposed  by  it 

The  court  is  therefore  of  opinion  that  un- 
der the  facts  of  this  case  the  plaintiff  was 
not  entitled  to  recover,  and  that  the  circuit 
court  erred  In  so  holding.  Its  Judgment 
must  therefore  be  reversed,  and  this  court 
will  enter  such  Judgment  for  the  defendant 
as  it  ought  to  have  entered. 

Reversed. 

CABDWELL,  J.,  absent. 

"""""  (IIB  Va.  G06) 

SCHBOEDEB  v.  WOODWABD  et  tL 

(Snpreme  Court  of  Appeals  of  Virginia.    June 
11,  1914.) 

1.  TbUSTB    (i    118*)— IKSTBUICEHTS    CBKATIICa 

Tausi-GoNBrBuoTioR . 

The  proper  construction  of  a  deed  creatizig 
a  trust  must  be  gathered  from  its  terms  and  its 
general  scope  in  the  light  of  tbe  snrronnding 
circumstances  as  disclosed  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trosta,  Dee. 
Dig.  i  118.»1 

2.  Tbustb  (I  145*)— InsnnuxNTB  OBKAxma 
Tkdbi^-Constbuotioh. 

A  grantor,  for  a  valuable  conaideratian, 
one-half  of  which  was  paid  by  E.,  and  one-bail 
by  F.,  conveyed  land  to  a  trustee  to  hold  for  F. 
and  E.  for  tiieir  joint  lives,  and  on  tbe  death 
of  either  or  both  the  property  of  the  one  or 
both  dying  to  become  the  property  of  K.,  but, 
in  the  event  of  the  death  of  K.  before  either 
E.  or  F.,  E.  or  F,  ehould  have  power  to  ap- 
point by  will.  The  deed  provided  that  the  trus- 
tee should  permit  the  life  tenants  to  occupy 
and  manage  the  property  if  they  so  desired, 
and,  if  no^  the  trustee  should  rent  it  and  col- 
lect the  proceeds  and  pay  the  balance  to  the 
life  tenants,  and  that,  on  the  written  request 
of  the  life  tenants,  the  trustee  should  sell  and 
reinvest  the  proceeds  in  other  property  to  be 
held  on  the  same  trusts.  The  purpose  of  F. 
and  E;  was  to  secure  a  home  as  long  as  either 
lived,  and  that  B^,  a  daughter  of  F.,  if  sur- 
viving, should  take  the  interest  of  the  one 
dying.  F.  devised  all  her  property  to  BC  F. 
and  E.  construed  tbe  deed  as  giving  them  a 
joint  home,  and  on  F.'s  death  K.  acted  on  that 
construction  for  some  time.  Held,  that  the 
deed  secured  to  E.  a  home  for  life,  unaffected 
by  the  death  of  F.  and  the  devise  to  K.,  who 
could  not,  on  frivolous  grounds,  deprive  B3.  of 
the  right  to  Jointly  occupy  the  premises  for 
life. 

[EM.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  190;    Dec  Dig.  |  145.*] 

3.  Trusts  (g  145*)— Bights  or  BENKnci.a.RiEa 

— PaOTBCTION  BT  EQUITY. 

Where  a  beneficiary  in  a  deed  creatizas  a 
trust  obtained  a  right  of  life  occupancy,  with 
power  of  appointment  as  to  a  Italf  interest  in 
a  specified  event,  a  court  of  equity  must  pro- 
tect the  beneficiary  in  her  enjoyment  of  the 
rights  conferred. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Oent. 
Dig.  I  190;   Dec.  Dig.  S  145!*] 


•For  otiiar  cases  (••  same  topic  and  section  NOHBBR  la  Dee.  Dig.  &  Am.  Dig.  Ker-No.  SecMs  *  Rtf't  ladaxac 
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4.  PABTmow  (I  12*)— Saus  fob  Partitiow— 
PowEB  o»  CoTTBT— Trust  Pbopkbtt. 

Where,  b7  a  deed  creating  a  trust  in  real 
estate,  the  rights  of  occiij>anc7  by  the  benefi- 
ciaries were  so  interwoven  that  a  severance 
could  not  be  affected  without  a  violation  of  the 
trust,  the  property  must  be  kept  intact  to  carry 
out  the  intention  of  the  creator  of  the  trust, 
and  equity  has  no  power  to  order  a  sale  for 
partition  at  the  suit  of  one  of  the  beneficiaries 
not  deprived  by  the  cobeneficiary  of  the  right 
to  jointly  occupy  the  premises. 

TEd.   Note.— For   other   cases,    see   Partition, 
Cent  Dig.  If  38-61;   Dec.  Dig.  |  12.»] 

6.  IsrE  Estates  (J  27*)— Sale  fob  Pabtition 

— PoWEB  0»  COUBT. 

A  sale  under  Code  1904,  I  2436b,  author- 
Wng  a  sale  of  real  or  personal  estate  given  by 
deed  or  will  to  a  person  for  life,  with  a  verted 
remainder  to  another,  can  only  be  ordered  when 
there  la  a  vested  remainder,  and  the  necessary 
facts  to  justify  a  sale  are  alleged  and  proved. 
[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  ff  49,  50;    Dec.  t)ig.  {  27.*] 

e.  Trusts  (J  193%*)— Bights  oi-  Bekehoia- 

BiEs— PBOTEcnoir. 
The  inviolability  of  trast  estates  from  lease 
or  sale,  unless  the  interests  of  the  cestuia  que 
tmstent  will  be  promoted  thereby,  and  unless 
the  rights  of  no  person  will  be  violated,  is 
recognued  by  statute,  and  under  Code  1904, 
{  2620,  the  fact  that  the  interest  of  all  benefi- 
ciaries will  b«  promoted,  and  the  right  of  none 
will  be  violated,  most  be  shown  independently 
of  any  admission  in  the  pleadings  before  the 
court  may  direct  a  lease  or  sale  of  a  trust 
estate. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  U  246,  248;   Dec.  DigTl  193%*] 

7.  Pabtition  (g  14*)— Rights  of  Bkneficia- 
BIES  OF  Tbust. 

Where  the  right  of  plaintiff,  a  female  bene- 
ficiary under  a  deed  creating  a  trust,  was  sim- 
ply the  right  to  jointly  occupy  the  premises 
with  defendant,  the  other  female  beneficiary, 
who  never  denied  plaintiff's  rights,  and  tried  to 
live  barmonionsly  with  her,  plaintiff  was  not 
entitled  to  a  sale  of  the  property  for  partition 
merely  because  she  was  dissatisfied  with  the 
habits  of  defendant  as  to  the  moderate  use  of 
dgarettea  and  intoxicating  liquors. 

[Eld.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  |  37;    Dec.  Dig.  |  14.*] 

8.  Tenancy  in  Common  (|  28*)— Riohts  of 
Parties— Accounting. 

Where  a  tenant  in  common  uses  the  prop- 
erty to  the  total  or  partial  exclusion  of  a  co- 
tenant,  an  accounting  to  the  coten^nt  may  be 
had  under  the  statute  for  so  much  of  the  rents 
and  profits  as  the  tenant  in  possession  may 
have  received,  and  the  best  measure  of  account- 
ability ia  the  fair  rent  of  the  property  so  occu- 
pied, though,  where  the  parties  have  agreed  on 
a  fair  rent,  and  have  acted  on  that  agreement, 
the  rent  so  agreed  on  will  be  considered  as  fixed. 
[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  (S  76-88;  Dec.  Dig.  i 
28.*] 

Appeal  from  Circait  Court,  Loudoun 
County. 

Suit  by  Katharine  Woodward  and  others 
against  Emily  S.  Schroeder.  From  a  decree 
for  complainants,  defendant  appeals.  Re- 
versed, and  Judgment  rendered  dismissing 
the  bill,  with  costs  to  defendant 

Moore,  Bnrboiir,  Keith  &  McCandllsh,  of 
Fairfax,  and  Theo  W.  Morris,  of  New  York 
City,  for  appellant.    E.  £.  Garrett,  of  Lees- 
burg,  for  appellees. 
82  S.E.— la 


CARDWELL,  3.  By  deed  dated  the  4tli 
day  of  May,  1898,  Charlotte  Rogers  convey- 
ed to  Thomas  U.  Dudley,  Jr.,  trustee,  a  cer- 
tain parcel  of  land  containing  a  little  less 
than  seven  acres,  improved  by  a  large  brick 
dwelling  house  and  other  buildings,  located 
at  Middlebnrg,  Loudoun  county,  Va.;  the 
trust  being  for  the  benefit  of  Fanny  Dudley 
Woodward,  wife  of  Henry  R.  Woodward, 
Emily  ^Idell  Schroeder,  and  Katharine 
Woodward,  the  daughter  of  said  Henry  R. 
and  Fanny  Dudley  Woodward,  the  consider- 
ation named  In  the  deed  being  the  sum  of 
$1,100,  in  addition  to  which  $900  was  used 
in  purchasing  an  outstanding  ground  rent, 
thereby  making  the  total  purchase  money 
amount  to  $2,000.  Subsequently  a  further 
sum  of  $2,000  was  expended  in  repairs  and 
improvements  to  the  property;  Emily  Sldell 
Schroeder  contributing  one-half  of  the  orig- 
inal purchase  money  ($2,000)  and  one-half  of 
the  amount  expended  for  repairs  and  Im- 
provements, the  other  o&e^alf  of  both  the 
purchase  money  and  coist  of  repairs  and  Im- 
provements being  paid  by  Fanny  Dudley 
Woodward  out  of  her  separate  estate. 

The  trust  deed  expressly  excludes  the  mar- 
ital xlfchts  of  Buy  present  or  future  husband 
of  either  Fanny  Dudley  Woodward  or  Emily 
Sldell  Schroeder,  and  then  prorides  that  the 
property  conveyed  shall  be  held  by  the  trus- 
tee— 

"for  the  said  Fanny  Dudley  Woodward  and 
Emily  Sldell  Schroeder  during  their  joint  lives, 
and,  upon  the  death  of  either  or  both,  then 
the  property  of  the  one  or  both  so  dying,  or 
enjoyed  during  her  life^  shall  pass  and  become 
the  property  of  the  said  Katharine  Woodward, 
subject  only  to  be  defeated  by  the  death  of 
Katharine  Woodward  prior  to  the  death  of  the 
last  surviving  life  tenant  But  in  the  (vent 
the  said  Katharine  shall  die  before  one  or  botb 
of  the  aforesaid  life  tenants,  then  said  life- 
tenants  shall  each  have  power  to  appoint  by 
will,  or  by  writing  in  the  nature  of  a  last  will 
and  testament,  and  the  portion  so  held  for 
the  benefit  of  Katharine  Woodward  after  thr 
death  of  either  life  tenant  shall  pass  and  go  tc 
whoever  is  or  would  be  her  lawful  heir  in  case 
of  her  death  before  the  laat  surviving  life  ten- 
ant. But,  in  the  event  the  said  Katharine 
Woodward  shall  become  the  absolute  owner 
of  this  property,  she  is  to  hold  the  same  dis- 
charged of  this  trust." 

After  repeating  the  former  declaration, 
that  in  no  event  is  the  husband  of  either  the 
beneficiaries  of  the  deed,  or  party  or  parties 
taking  under  the  same,  or  any  future  hus- 
bands to  be  entitled  to  any  rights  whatever 
In  the  property  conveyed  by  reason  of  their 
marital  rights,  the  deed  proceeds: 

"Said  trustee  shall  permit  said  life  tenants 
to  use,  occupy,  and  manage  the  said  property  if 
they  so  desire,  and  receive  the  proceeds  arising 
from  same;  but.  if  they  don't  so  desire,  then 
said  trustee  shall  rent  out  said  property  and 
collect  proceeds,  pay  taxes  and  insurance,  and 
pay  balance  to  said  parties  or  their  order  as 
their  rights  appear." 

Finally  the  deed  provides: 
"Upon  the  written  request  of  the  said  life 
teuantif,  the  said  trustee  shall  have  power  and 


Digitized  by 


Google 


194 


82  SOUTHBASTERN  RBFOBTBB 


(VC 


anthorit;  to  sell  and  reinvest  tbe  proceeds  in 
}ther  property  to  be  held  upon  the  same  trusts, 
usages,  and  purposes  as  this.    •    •    • " 

For  convenience,  the  beneficiaries  in  said 
deed  will  be  hereafter  in  this  opinion  spoken 
of  as  Miss  Schroeder,  Mrs.  Woodward,  and 
her  daughter  as  Miss  Woodward. 

It  appears  tiiat  at  tbe  date  of  this  tnist 
deed  and  long  prior  the  relations  between 
Miss  Schroeder  and  Mr.  and  Mrs.  Wood- 
ward and  their  daaghter.  Miss  Wood- 
ward, were  of  the  moat  friendly  and 
intimate  nature,  and  that  this  close  rela- 
tion between  Miss  Schroeder  and  Mrs.  Wood- 
ward continued  and  grew  stronger  until  tbe 
tatter's  death,  on  the  30th  day  of  September, 
1908,  but  the  relations  between  Miss  Schroe- 
der and  Mrs.  Woodward's  husband,  Henry  R. 
Woodward,  subsequent  to  the  execution  of 
this  trust  deed  became  of  a  less  friendly 
nature,  and  finally,  as  it  seems,  he  took  a 
strong  dislike  to  Miss  Schroeder. 

Mrs.  Woodward  left  a  will,  .made  and  pub- 
lished In  January  prior  to  her  death,  by 
which  she  devised  and  bequeathed  to  her 
daughter,  Katharine,  all  of  her  property,  real, 
personal,  and  mixed,  but  provided  that,  in 
case  her  daughter  did  not  survive  her,  the 
property  of  the  testatrix,  of  every  kind  and 
description,  should  go  to  "my  friend  Em-Si- 
dell  Schroeder,"  and  that,  in  case  neither 
Miss  Schroeder  nor  the  daughter  of  the  tes- 
tatrix survived  her,  all  of  her  property  of 
every  description,  etc.,  should  go  to  "my 
friend  Adeline  Henderson,"  and  appointed 
Adeline  Henderson  executrix  of  the  will,  to 
be  allowed  to  qualify  as  such  without  secu- 
rity. 

After  the  death  of  Mrs.  Woodward,  Miss 
Woodward  remained  on  the  trust  property 
(christened  by  tbe  parties  In  Interest  as  the 
"Poor  Farm,"  and  so  spoken  of  in  this  rec- 
ord) with  Miss  Schroeder  until  the  house 
was,  as  usual,  closed  in  the  fall  of  1908,  to 
be  opened  for  their  joint  occupancy,  as  be- 
fore, on  May  1,  1909;  but  Miss  Woodward, 
on  February  26,  1909,  wrote  Miss  Schroeder, 
addressing  her  as  "My  dear  'Brother'"  (as 
she  had  been  accustomed  to  call  her);  the 
letter  being  as  follows: 

"Now  I  am  going  to  say  something  which 
is  the  hardest  thing  for  me  to  do,  and  which 
has  caused  me  such  worry  and  anxiety,  but  it 
has  got  to  be  done.  Brother,  if  you  come  back 
to  Virginia  to  open  the  'Poor  Farm,'  you  will 
place  me  in  a  very_  embarrassing  position,  for 
my  father  is  planning  to  come  here  himself  to 
live,  and  you  Know  it  Is  best  and  my  duty  to 
live  with  him,  for  I  know  so  well  that  'Dear 
Fanny'  (her  mother]  wishes  me  to.  You  know 
perfectly  well  that  I  am  bound  to  you  by  many 
tender  bonds  and  memories,  and  I  know  you 
have  been  a  dear  and  good  friend  to  me,  al- 
most a  mother,  and  it  gives  me  pain  to  hurt 
you,  you  know  if  Fnd  [her  father]  has  a  home  I 
must  live  with  him  as  be  tiad  a  hard  time,  I 
know,  and  that  is  what  he  wants  and  demands. 
Xou  know,  if  you  came  down  as  you  planned, 
and  I  at  the  Duffey's  or  Dudley's,  it  would 
not  be  very  pleasant  for  either  of  us  for  you 
would  not  like  for  me  to  stay  elsewhere,  and 
my  father  would  not  want  me  to  be  ar  "The 
Poor  Farm.'  so  you  see  how  much  I  am  wor- 


ried. I  have  no  plana  only  I  am  trying  my 
best  to  do  the  right  thing  and  hurt  nobody's 
feelings,  and  I  do  hope,  dear  'Brother,'  you  will 
see  how  embarrassing  it  is  for  me  and  be  kind 
enough  to  try  to  help  me  .out  by  putting  your- 
self in  my  place.  Well,  I  have  said  what  I 
wanted  to  say  for  so  long  at  last,  and  it  is 
hurting  me  all  right;  but  you  see  how  life  is 
for  we  must  have  pains  as  well  as  joys. 

"I  cannot  write  more  for  this  has  nearly  fin- 
ished me  so  only  ask  you  to  write  to  me  as 
soon  as  you  get  a  chance. 

"With  love  and  good  night,  and  may  the 
Lord  help  you  and  me. 

"Your  loving  FofE." 

Miss  Schroeder  replied  to  this  letter  from 
Hamilton,  Bermuda,  In  the  most  affection- 
ate manner,  and,  after  stating  that  she  had 
read  tbe  letter  several  times,  said: 

"I  find  myself  quite  paralyzed  by  its  con- 
tents, and  I  confess  I  hardly  know  what  to 
say.  You  surely  don't  realize  what  you  are 
asking,  and  I  can't  believe  your  folks  appreciate 
the  situation.  When  I  pnt  almost  the  last  I 
had  into  the  Poor  Farm,  I  felt  that  happiness 
for  me  there  was  worth  much  more  than  the 
actual  cash;  but  it  was  also  with  the  thought 
that  I  at  last  had  a  home  so  long  aa  I  lived, 
and  one  for  you  afterwards.  It  was  curs  for 
all  time.  Stop  a  minute  to  think  of  what  that 
meant  and  means  to  me,  a  wanderer  most  of 
my  life.  I  put  into  it  something  else  that  has 
drawn  compound  interest  when  you  say  I  have 
been  a  good  friend,  almost  a  mother  to  you. 
Of  course  I'd  like  to  have  you  with  me  as  long 
as  you  care  to  stay ;  but  I  anpreciate  the  fact 
your  first  duty  is  to  your  father,  and  its  right 
you  and  he  should  make  a  home  for  each  other, 
but  I  can't  quite  believe  that  it  is  necessary 
for  me  to  make  myself  homeless  to  accomplish 
that  end.  No,  Foff,  I  can't  step  down  and  out. 
I  must  have  a  home.  Surely  any  one  know- 
ing the  circumstances,  the  fact  that  the  place 
is  in  trust  for  you  (I  have  already  given  you 
my  share  at  my  death),  could  not  expect  me 
to  do  or  feel  otherwise.  Of  course  the  place 
can't  be  the  same  without  you:'  but  you  must 
not  feel  in  the  least  embarrassed  by  my  being 
at  the  Poor  Farm.  I  stand  ready  as  always  to 
help  you.  Affy  Brother." 

Before  receiving  this  letter  from  Miss 
Schroeder,  Miss  Woodward  wrote  her  again 
on  March  11,  1909,  and,  after  saying  that, 
unless  Miss  Schroeder  would  rent  her  part  of 
the  place  "to  us  which  to  avoid  trouble  and 
bad  feelings,"  she  (Miss  Woodward)  would 
have  to  live  with  her  father,  asked: 

"How  much  money  would  you  take  per  year 
for  your  interest  in  the  place,  or  bow  much  will 
you  give  me?  Give  or  take,  and  I  consider  this 
a  fair  proposition" 

— concluding  the  letter  in  part  with: 

"Of  course,  if  you  rent  my  part,  I  expect  to 
move  my  furniture  which  my  father  said  I 
must,  and  you  have  the  same  privilege,  unless 
you  prefer  to  leave  it  there  until  you  make  some 
arrangements.  Or  I  will  buy  your  interest  out, 
if  we  can  agree  upon  terms.  Please  answer  this 
at  once  tor  I  am  worried  and  sorry  it  had  to 
happen.    •    •    •" 

To  this  letter  Miss  Schroeder  replied,  say- 
ing: 

"Your  suggestion  that  rent  be  paid  by  the  oc- 
cupant is  quite  fair.  I  wish  you'd  say  what  yoa 
consider  the  right  amount.  As  I  understand  th« 
matter,  I  don  t  think  either  of  us  can  sell  it, 
so  I'd  better  rent  tbe  place  from  you  indefinite- 
ly. Of  course,  if  you  want  to  take  out  your  be- 
longings,    that     perfectly     agreeable    to     me. 
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Miss  Woodward  replied  to  this  letter  on 
Jlarcli  26,  1909  > 

"I  will  give  or  talce  $150.00  rent  per  year  on 
the  'Poor  Farm'  independent  of  the  lower  or- 
chard.   I  want  that  for  stock." 

To  this  letter  Miss  Schroeder  promptly  re- 
plied, saying: 

"I  accept  your  proposition  and  will  rent  your 
interest  in  the  P.  F.  at  your  price  indefinitely. 

This  arrangement  between  the  parties  held 
good  and  undisturbed,  Miss  Schroeder  pay- 
ing the  rent  agreed,  until  May  30,  1910,  when 
Miss  Woodward  wrote  her  this  letter: 

"My  Dear  'Brother': 

"The  Virginia  law  requires  six  months'  notice 
to  a  tenant,  so  I  hereby  notify  you  that  I  will 
want  one-half  possession  of  the  Poor  Farm 
after  December  31,  1910.  Our  plans,  that, is, 
my  father's  and  mine,  are  very  unsettled,  and 
we  must  have  some  place  to  go,  and  it  seems 
to  me  the  Poor  Farm  is  the  place;  however, 
if  you  are  firm  in  your  decision  not  to  let  us 
have  your  part  for  a  year,  our  only  alterna- 
tive is  to  take  possession  of  our  part.    *    •    •  " 

Bliss  Schroeder,  denying  the  right  of  Miss 
Woodward  to  have  partition  of  the  property, 
and  adhering  to  the  position  which  she  had 
held  through  the  entire  controversy,  that  a 
sale  of  the  property  would  destroy  the  pro- 
visions of  the  trust  deed  nnder  which  it  was 
held  and  deprive  her  of  her  home,  Miss 
Woodward,  in  March,  1911,  filed  her  original 
bill  in  this  cause,  to  which  bill  Miss  Schroe- 
der, Thomas  U.  Dudley,  Jr.,  trustee,  and  H. 
R.  Woodward  were  made  parties  defendant, 
alleging  that  partition  in  kind  of  the  prop- 
erty in  question  was  not  practicable,  and 
therefore  a  sale  of  it  was  asked.  Among  oth- 
er things  stated  in  the  bill.  It  was  said  that 
there  were  reasons  well  known  to  the  de- 
fendant why  she  and  complainant  could  not 
occupy  the  property  Jointly ;  but  the  bill  ex- 
pressly refrains  from  stating  these  reasons, 
because,  as  explained,  complainant  did  not 
care  to  relate  them  in  a  court  proceeding. 

The  bill  was  formally  answered  by  H.  R. 
Woodward  and  Dudley,  trustee,  both  of 
wbom  united  In  Its  prayer.  Miss  Schroeder, 
on  Jane  26, 1911,  filed  her  answer  to  the  bill, 
denying  that  there  was  any  right  In  the  com- 
plainant to  have  partition  of  the  property, 
and  setting  forth  the  drcnmstances  sur- 
rounding the  parties  when  the  property  was 
bought;  that  the  Intention  of  respondent  and 
Miss  Woodward,  who  furnished  the  entire 
consideration  for  the  conveyance  to  the  trus- 
tee, was  to  obtain  a  home  during  the  lives  of 
botib  and  each  of  them  so  long  as  both  or 
eacli  of  them  desired  to  occupy  the  prop- 
erty as  a  home;  that  the  Intention  of  the 
parties  famishing  the  consideration  was  that, 
In  tlie  event  of  the  death  of  Mrs.  Woodward, 
ber  daughter.  Miss  Woodward,  should  occupy 
tbe  property  Jointly  wlUi  the  survivor;  that 
respondent  did  not  know  any  reasons  why, 
as  alleged  by  complainant,  she  could  not  oc- 
cupy the  property  with  respondent;  and  the 
aiisv^er  of  respondent  averred  that  she  felt 
tor  complainant  the  warmest  feeling  of  af- 


fection and  regard,  and  that  the  home  at 
Middleburg  (the  Poor  Farm)  was  Just  as  it 
was  in  the  lifetime  of  complainant's  mother. 
Respondent's  answer  further  pointed  out  and 
insisted  that  to  bring  about  partition  of  the 
property  by  sale  would  be  grossly  inequita- 
ble to  respondent,  and  of  no  benefit  to  com- 
plainant, as  the  trust  deed  under  which  it  is 
held  requires  that,  when  the  property  is  sold, 
the  trustee  shall  t^nvest  the  proceeds  in 
other  property  to  be  held  upon  tbe  same 
trusts  as  Is  the  property  now  held  nnder 
said  trust  deed.  With  her  answer  the  re- 
spondent filed  tbe  letters  spoken  of  and  quot> 
ed  from  above,  which  indicated  the  attitude 
of  the  complainant  and  respondent  toward 
each  other  Just  prior  to  this  snit 

onie  first  evidence  In  the  case  consisted 
of  a  deposition  given  by  complainant  on  the 
6th  of  October,  1911,  tbe  substance  of  which 
was  that  the  Poor  Farm  was  not  susceptible 
to  partition  in  kind,  and  that  she  did  not  de- 
sire to  make  a  home  there  with  respondent, 
but  desired  to  live  with  her  father,  though 
the  evidence  afterwards  taken  in  the  case 
shows  that  she  has  not  lived  with  her  fa- 
ther since  ber  mother's  death.  Miss  Wood- 
ward was  not  then  cross-examined,  and,  an 
effort  then  made  to  agree  to  the  facts  in  the 
case  being  unsuccessful,  she,  at  the  January 
term  of  the  court,  1912,  was  allowed  over  the 
objection  of  respondent  (Miss  Schroeder)  to 
file  an  amended  bill.  This  amended  bill  add- 
ed nothing  to  the  averments  of  the  original 
bill,  except  the  statement  that  respondent 
was  "addicted  to  smoking  cigarettes"  and  tbe 
use  of  "Intoxicating  liquors,"  and  that  com- 
plainant, therefore,  could  not  occupy  the 
Poor  Farm  with  her,  and,  further,  that  com- 
plainant had  undergone  certain  surgical  oper- 
ations which  made  It  necessary  that  she 
should  have  a  home  of  her  own  to  the  end 
that  she  might  improve  her  health  and  re- 
gain her  physical  strength. 

Respondent  answered  the  amended  bill  and 
admitted  that  she  used  cigarettes,  but  never 
in  public  or  in  the  presence  of  any  one  who 
could  have  objections,  and  stated  that  the 
greater  portion  of  her  life  had  been  spent 
with  people  of  culture  and  refinement,  both 
in  this  country  and  abroad,  who  regard  tbe 
use  of  cigarettes  and  wine  or  other  "intox- 
icant" liquor  In  moderation,  either  by  the 
male  or  female  portion  of  the  community,  as 
perfectly  proper  and  harmless;  that,  as  to 
the  use  of  "Intoxicating"  hqnors,  respond- 
ent's use  of  them  was  no  more  than  Is  prac- 
tically universal  among  ladies  with  whom 
she  had  been  accustomed  to  assodate,  ex- 
cept, of  course,  those  who  absolutely  ab- 
stain; that,  as  to  both  the  use  of  cigarettes, 
wines,  and  intoxicants  by  resix>ndent,  these 
conditions  existed  at  the  time  the  Poor  Farm 
was  purchased,  and  Mrs.  Woodward,  like  re- 
spondent, made  moderate  use  of  cigarettes 
and  Intoxicating  liquors;  and  that  she  and 
respondent  enjoyed  the  friendship  and  e» 
teem  of  the  entire  community. 
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After  tbe  answer  to  the  amended  bill  was 
flled,  evidence  was  taken,  including  a  second 
deposition  glren  by  Miss  Woodward,  In  which 
she  claimed  to  be  stlU,  fond  of  Miss  Schroe- 
der,  but  stated  that  she  would  not  live  with 
her  at  the  Poor  Farm,  even  thongh  there 
should  be  a  discontinuance  of  tbe  use  of 
things  to  which  she  made  objection.  She  ad- 
mitted that  her  mother,  as  did  Miss  Schroe- 
der,  used  cigarettes  and  Intoxicating  liquors, 
that  this  condition  had  existed  from  the 
time  of  the  trust  deed,  and  that  she  never, 
prior  to  the  filing  of  her  amende  bill,  in- 
dicated the  slightest  objection  to  Miss  Schroe- 
der  as  to  ^ther  of  these  matters. 

B.  W.  Haxall,  testifying  for  Miss  Wood- 
ward, stated  that  the  use  of  cigarettes  and 
intoxicating  liquors  on  the  part  of  ladles 
would  not  be  tolerated  by  the  Mlddleburg 
oommnnity,  and  S.  R.  Fred,  another  witness 
for  Miss  Woodward,  agreed  with  Mr.  Hax- 
all, but  further  stated  that  Miss  Schroeder's 
social  standing  was  excellent  and  had  never 
been  questioned  in  tbe  Mlddleburg  commu- 
nity, that  he  had  never  seen  her  make  use 
of  either  cigarettes  or  liquors,  or  had  any 
knowledge  of  her  use  of  them,  although  his 
residence  was  only  about  1^  miles  from  the 
Poor  Farm,  and  she  had  visited  his  home.  A 
number  of  witnesses,  ladles  and  gentlemen  of 
the  Mlddleburg  community,  Including  a  niece 
of  Mr.  Haxall,  testified  that  the  moderate 
use  of  cigarettes  and  intoxicating  liquors 
would  not  affect  the  standing  of  a  lady  in 
that  community,  and  all  agreed  that  Miss 
Schroeder  was  held  In  high  esteem  and  re- 
gard by  the  Mlddleburg  people.  Other  wit- 
nesses for  Miss  Schroeder,  all  of  whom  had 
been  her  and  Mrs.  Woodward's  mutual 
friends,  testified  generally  to  the  good  social 
standing  of  Miss  Schroeder  in  Louisville,  Ky., 
her  birthplace,  and  in  the  Mlddleburg  com- 
munity, to  the  circumstances  surrounding  the 
parties  at  the  time  of  the  execution  of  the 
trust  deed,  abd  the  Intent  of  the  parties,  to 
the  devoted  friendship  existing  between  Miss 
Schroeder  and  Mrs.  Woodward,  to  their  love 
and  affection  for  each  other,  and  to  their 
complete  accord  in  their  views  and  manner 
of  life.  Mr.  li.  F.  Day,  who  has  held  Impor- 
tant positions  as  a  railroad  official,  and  had 
known  Miss  Schroeder  for  20  years,  spoke 
or  her,  in  his  deposition,  as  the  person,  above 
all  others,  whose  Influence  he  would  prefer 
for  his  own  daughter. 

At  the  April  and  June  terms,  1912,  of  the 
court,  certain  proceedings  were  had  In  the 
cause  over  the  objection  of  respondent,  Miss 
Sdiroeder,  but  not  necessary  to  be  consider- 
ed in  the  view  that  we  take  of  the  case.  On 
the  25th  of  October,  1912,  the  trial  court, 
upon  the  view  that  the  decision  of  the  issue 
submitted  dei>ended  upon  a  proper  construc- 
tion or  interpretation  of  the  trust  deed  in 
question,  held  that  the  proper  interpretation 
of  said  deed— 

"gathered  from  its  terms  and  the  evidence  tak- 
en by  both  parties  to  tbe  controversy  and  the 


law  applicable  thereto  Is  that  Thomas  TT.  Dud- 
ley, trustee,  now  holds  the  title  to  said  prop- 
erty in  trust  for  the  benefit  of  Emily  Schroeder 
and  Katharine  Woodward  (the  mother  of  Kath- 
arine Woodward  being  dead)  as  follows:  S^mily 
Schroeder  is  entitled  to  a  life  estate  in  one-half 
undivided  interest  in  the  said  property,  which 
cannot  be  increased  or  diminished,  and,  in  ad- 
dition, she  has  tbe  power  of  appointment  in  fee 
as  to  an  undivided  one-half  interest  in  the  event 
she  survives  Katharine  Woodward-;  Katharine 
Woodward  is  entitled  to  the  share  of  her  mother 
in  the  said  property  as  to  its  use  and  enjoy- 
ment, together  with  the  vested  remainder  in  the 
said  undivided  one-half  interest  in  the  said 
property  in  the  event  Emily  Sidell  Schroeder 
should  survive  her  and  the  remainder  in  the 
whole  should  she  survive  the  said  Emily  Sidell 
Schroeder,  and  that  during  the  joint  lives  of 
these  parties  they  are  entitled  to  an  equal  share 
in  the  rents,  issues,  profits,  or  other  enjoyment 
of  said  property." 

But  the  court,  though  of  opinion  that  & 
sale  of  the  property,  at  that  time,  should  not 
be  ordered,  as  both  parties  were  entitled  to 
share  equally  In  its  enjoyment,  and  being  al- 
so of  opinion  that  it  is  impossible  for  them 
to  Jointly  occupy  the  property  and  the  two 
families  to  live  in  the  same  house  agreeably, 
decreed  that  Dudley,  trustee,  should  rent  out 
the  property  at  public  auction  for  the  term 
of  one  year,  with  the  privilege  of  three  years, 
said  election  to  be  determined  on  the  date  of 
said  public  offering,  commencing  on  January 
1,  1913,  and  ending  on  December  31, 1916,  for 
money  rent,  payable  quarterly  each  year,  and 
to  this  end  the  trustee  Is  directed  to  advertise 
the  property  and  secure  the  payments  of  the 
rent  as  directed  In  the  decree,  and  out  of  the 
rent  collected  the  trustee  is  directed  to  pay 
the  taxes  and  Insurance  on  the  property  and 
all  necessary  repairs  thereto,  and  pay  over 
the  balance  in  equal  amounts  to  Miss  Schroe- 
der and  Miss  Woodward,  until  the  further 
order  of  the  court.    The  decree  then  directs 
that,  as  Miss  Schroeder  has  had  the  exclusive 
use  of  the  property  since  January  1,  1011, 
the  cause  be  referred  to  a  commissioner  to 
ascertain  and  report  to  the  court  what  would 
be  a  fair  amount  with  which  Miss  Schroeder 
should  be  charged  for  the  use  and  oocopancy 
of  the  property  from  January  1,  1911,    to 
December  31, 1912. 

From  this  decree.  Miss  Schroeder  brlngB 
the  case  here  on  appeal  and  assigns  as  error: 
(1)  The  ruling  of  the  drcnit  court  allowing 
the  complainant,  Miss  Woodward,  appdlee 
here,  to  file  an  amended  bill,  after  evidence 
had  been  taken  in  the  cause,  etc.;  (2)  in  de- 
creeing the  rental  of  the  property  In  ijuea- 
tlon  at  public  auction;  and  (3)  in  referring 
the  cause  to  a  commissioner  to  report  what 
should  be  charged  to  appellant  for  occupancy 
of  the  property  from  January  1, 1911,  to  De- 
cember 31,  1912. 

Appellee  assigns  as  crosa-error,  under  rule 
8  of  this  court,  the  refusal  of  the  drcnit 
court  to  refer  the  cause  to  a  commissioner  for 
a  report  as  to  whether  or  not  the  property 
was  susceptible  of  partition  In  kind,  or 
whether  It  should  be  sold  for  the  purpose  of 
partition  between  the  parties. 
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In  the  view  tbat  this  court  takes  of  the 
case,  It  Is  not  necessary  to  consider  appel- 
lant's first  assignment  of  error,  nor  appellee's 
cross-assdgnment,  for,  If  the  trial  court  was 
without  authority  to  direct  a  public  rental 
of  the  property,  clearly  it  was  without  au- 
thority to  decree  a  sale  thereof  for  the  pur- 
pose of  partition. 

[Z]  As  rightly  stated  In  the  decree  appeal- 
ed from,  a  decision  of  the  Issue  submitted  in 
the  cause  depends  on  the  proper  construction 
and  interpretation  of  the  deed  under  which 
Dudley,  trustee,  holds  the  title  to  the  prop- 
erty wblch  is  the  subject  of  this  controversy, 
to  be  gathered  from  Its  terms  and  the  evi- 
dence taken  by  both  parties  to  the  controver- 
sy, and  the  law  applicable  thereto. 

[S]  It  will  be  observed  that  this  trust  deed, 
upon  its  face,  contemplated  the  renting  of  the 
property  only  when  the  partiet  having  the 
Tight  to  use,  occitpy,  and  manage  the  same  re- 
guested  it,  that  is,  of  course,  when  both  unit- 
ed In  the  request;  and  that  the  deed  con- 
templated that  there  might  be  a  sale  of  the 
property,  but  only  "upon  the  written  request 
of  mM  Ufe  tenants,"  and  in  that  case  the 
proceeds  of  sale  are  required,  by  the  express 
terms  of  the  deed,  to  be  held  "upon  the  same 
trusts,  usages,  and  purposes"  as  the  property 
sold  was  then  held. 

The  status  of  appellant  with  respect  to  this 
property  was  not  at  all  changed  by  the  death 
of  Mrs.  Woodward  and  appellee's  succession 
to  the  rights  of  her  deceased  mother  In  the 
property.  With  respect  to  the  surrounding 
drcumstances  attending  the  purchase  of  this 
property  and  its  conveyance  to  Dudley,  trus- 
tee, there  is  practically  no  conflict  in  the  evi- 
dence. 

It  appears  that  appellant  Is  a  native  of 
LouisvlUe,  Ky.,  where  she  grew  to  woman- 
hood, and  at  that  time  had  considerable 
means  and  traveled  extensively,  having  no 
close  attachment  to  any  locality  until  the 
purchase  of  the  property  here  In  question; 
that  she  had  many  friends,  but  the  very 
closest  tie  which  she  ever  formed  was  that 
existing  between  herself  and  Mr^.  Woodward, 
whom  she  knew  from  childhood,  and  who  was 
a  daughter  of  the  late  Bishop  Dudley,  of 
Kentucky.  Mrs.  Woodward's  mother  was 
from  the  neighborhood  of  Middleburg,  Va., 
and  both  Mrs.  Woodward  and  appellant,  who 
liad  seen  the  property  involved  In  this  suit 
upon  visits  to  Middleburg,  had  determined 
that,  of  all  the  places  they  had  seen  and 
known  in  their  wide  travels,  this  was  the 
most  desirable  to  them  'for  the  establishment 
of  a  condmon  home,  and  this  desire  was  final- 
ly consummated  in  its  purchase,  as  evidenced 
by  the  deed  of  May  4,  1898.  It  further  ap- 
pears that  H.  R.  Woodward,  the  husband  of 
Mrs.  Woodward,  prior  to  the  date  of  the 
deed,  was  considered  a  man  of  large  means, 
but  Just  a  little  while  before  the  said  pur- 
cliase  bis  resources  had  become  very  much 
impaired,  at  which  time  he  and  his  family 


were  living  at  Aspen,  Ck>lo.,  and  appellant 
was  on  a  visit  to  them,  and  while  there  the 
final  determination  to  purchase  the  property 
at  Middleburg  was  arrived  at;  It  being 
agreed  between  the  parties  that  it  was  very 
desirable  that  appellant,  Mra  Woodward, 
and  her  daughter  should  secure  a  home  to- 
gether— desirable  to  Mrs.  Woodward  and  her 
daughter  because  it  was  necessary  for  Mr. 
Woodward  to  be  absent  from  his  family  in 
bis  efCorts  to  rebuild  his  fortune,  and  desir- 
able also  for  appellant,  who  since  her  child- 
hood had  not  had  a  home  of  her  own. 

Accordingly,  the  parties  came  to  Virginia, 
and  Mr.  Woodward  secured  the  services  of  a 
lawyer  to  draft  a  deed  for  the  property  (call- 
ed afterwards  the  "Poor  Farm")  which 
would  effect  the  puri)08e8  stated;  the  central 
thought  of  all  parties  concerned  at  the  time 
being  to  secure  a  home  wldch  would  be  a 
suitable  and  pleasant  place  of  abode  during 
the  lives  of  Mrs.  Woodward  and  appellant  as 
long  as  they  both  lived,  and  then,  upon 
Katharine  Woodward  (appellee)  surviving, 
she  was  to  take  the  place  of  the  one  dying. 
It  seems  quite  clear,  also,  from  the  evidence 
that  there  was  never  a  thought  In  the  minds 
of  either  appellant  or  Mrs.  Woodward,  who 
together  furnished  the  entire  consideration 
for  the  conveyance  of  the  property  to  the 
trustee  for  their  use,  etc,  and  the  costs  of 
necessary  repairs  to  the  property,  that  the 
survivor  of  them  Should  ever,  against  her 
consent  and  wish,  be  ousted  of  her  right  to 
occupy,  use,  and  enjoy  the  property  as  a 
home. 

In  this  view  as  to  the  purposes  of  the  par- 
ties in  acquiring  the  title  to  the  property  ap- 
pellee acquiesced  and  acted  upon  after  the 
death  of  her  mother  until,  not  of  her  own  vo- 
lition, as  she  repeatedly  has  disclosed,  but 
impelled  by  the  wishes  and  puriwses  of  her 
fatber,  on  May  30, 1910,  by  letter  she  notified 
appellant  that  it  was  her  purpose  to  termi- 
nate at  the  end  of  the  year  a  Joint  occupancy 
and  use  of  the  property  with  appellant,  and 
followed  that  notice  with  the  Institution  of 
this  suit ;  her  original  bUl  asserting  that  the 
purpose  and  intent  of  the  deed  under  which 
the  property  is  held  was  to  provide  a  home 
for  Mrs.  Woodward  and  api)ellant,  and  that 
upon  the  death  of  either  the  Interest  of  the 
one  so  dying  should  pass  to  her.  Neither  in 
the  pleadings  nor  in  the  testimony  given  by 
appellee  does  she  show  any  total  failure  of 
the  objects  of  the  trust,  but  in  her  amended 
bill  states  her  reason  for  not  wishing  to  oc- 
cupy the  Poor  Farm  with  appellant  to  be 
that  appellant  was  "addicted  to  smoking  cig- 
arettes" and  to  the  use  of  "intoxicating  liq- 
uors," and  in  her  deposition  in  the  case  she 
refers  to  these  habits  of  appellant,  but  gives 
as  her  reason  for  not  wishing  to  make  her 
home  at  the  Poor  Farm  with  appellant  that 
she  wanted  to  make  her  home  with  her  fa- 
ther, that  she  might  have  her  friends,  who 
would  be  younger  than  those  of  appellant, 
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and  be  rid  of  some  of  appellant's  friends 
whom  she  did  not  like.  While  the  evidence 
shows  that  the  use  of  cigarettes,  wines,  and 
liquors  by  women,  even  in  moderation,  is  not 
approved  of  by  the  larger  portion  of  the 
people  residing  in  the  Middleburg  neighbor- 
hood, It  also  abundantly  shows  that  appel- 
lant has  long  since  established  herself  in  the 
affections  of  the  people  of  that  community, 
and  1b  held  in  high  esteem  by  them,  as  well 
as  by  the  people  in  other  communities  in 
wliich  she  has  lived.  When  considered  in 
the  light  of  the  evidence  as  to  the  relations 
existing  between  Mrs.  Woodward  and  ap- 
pellant up  to  the  former's  death,  In  Septem- 
ber, 1908,  and  the  cordial  and  affectionate  re- 
lations existing  between  appellee  and  appel- 
lant from  that  time  down  to  the  institution 
of  this  suit,  the  position  taken  by  appellee 
now  is  lacking  In  sincerity,  if  it  should  not  be 
regarded  as  frivolous,  and  not  deserving  of 
serious  consideration. 

Construing  and  Interpreting  the  deed  in 
questloa  as  gathered  from  its  terms  in  the 
light  of  the  surrounding  circumstances  dis- 
closed by  the  evidence  In  the  case,  the  pur- 
pose and  intent  of  the  parties  in  purchasing 
the  property  and  having  it  conveyed  to  Dud- 
ley, trustee,  for  their  benefit,  was  to  secure 
to  them  a  home,  so  long  as  either  of  them 
lived,  and  at  the  death  of  the  survivor  the 
whole  of  the  property  was  to  go  to  appellee, 
discharged  of  that  trust.  Mrs.  Woodward 
and  appellant  so  construed  the  deed  and  act- 
ed upon  that  construction  up  to  the  death  of 
Mrs.  Woodward,  a  period  of  ten  years,  and 
appellee  so  construed  it,  or  at  least  acted  up- 
on that  construction,  from  her  mother's  death 
up  to  the  date  of  her  letter  of  May  30,  1910, 
notifying  appellant  that  she  desired  posses- 
sion of  one-half  of  the  property  on  December 
31,  1910;  it  being  her  intention,  evidently, 
that  she  and  her  father  would  occupy  one- 
half  of  the  property,  although  the  trust  deed 
had  expressly  excluded  her  father  from  any 
right  to,  interest  in,  or  control  over  the  prop- 
erty as  the  husband  of  Mrs.  Woodward.  Ap- 
pellant testified  in  this  case  that  it  was  the 
purpose  of  Mrs.  Woodward  and  herself,  by 
agreement,  to  provide  a  home  that  could  not 
be  taken  from  them  so  long  as  either  of  them 
lived,  and  that  the  deed  which  would  be 
drawn  "would  tie  up  things  forever,"  and  "it 
was  all  done  with  Mr.  Woodward's  consent" 
She  further  states  that  she  and  Mrs.  Wood- 
ward "desired  to  have  a  home  always  to- 
gether so  long  as  they  lived,  and  a  home  for 
Katharine  [appellee]  afterwards.  No  matter 
what  happened  that  at  least  was  safe.  Mr. 
Woodward  seemed  very  glad  that  we  should 
all  have  this  home  so  that  when  he  wished 
to  come  there  he  could,  and  he  did,  and  Mrs. 
Woodward,  who  wasn't  very  well,  had  a 
permanent  place  to  stay." 

That  it  is  proper  In  construing  this  deed 
to  consider  its  general  purpose  and  scope  in 
the  light  of  the  surrounding  circumstances, 
see  lindsey  t.  Eckels,  99  Va.  668,  40  S.  E. 


23 ;  Temple's  Adm'r  t.  Wright,  94  Va.  338,  26 
S.  B.  844;  Allemong  v.  Gray's  Adm'r,  92  Va. 
216,  23  S.  E.  298;  Perkins*  Trustee  T.  Dickin- 
son, 44  Va.  (3  Grat)  336. 

13  Cyc.  p.  607,  states  that  for  the  purpose 
of  enabling  it  to  ascertain  the  intention  of 
the  parties,  and  to  construe  the  deed,  but  not 
in  a  manner  Inconsistent  with  the  words 
used,  so  as  to  add  to  or  detract  from  or  al- 
ter the  Intent,  the  court  will  place  Itself,  as 
nearly  as  possible,  in  the  place  of  the  parties 
when  the  Instrument  was  executed,  and  will 
consider  its  origin  and  the  sources  of  its 
derivation,  all  the  attending  circumstances, 
or  the  existing  state  of  facts,  the  situation 
of  the  parties,  and  of  the  property  or  of  the 
condition  or  state  of  thing^s  granted  at  the 
time,  the  state  of  the  country,  and  generally 
all  sources  of  inquiry  naturally  suggested  by 
the  description,  or  which  may  have  acted 
uimn  the  minds  of  the  parties,  are  open  to  in- 
quiry within  the  limits  of  the  rules  relating 
to  parol  evidence  In  such  cases. 

[4, 5]  The   trust   deed    here   does   not    In 
terms  state  that  the  beneficiaries  are  to  have 
and  hold  the  property  as  a  home;    but  all 
the  facts  in  the  case  gathered  from  the  deed 
and  the  evidence  show  that  this  was  their  in- 
tention, and  this  much  is  conceded  In  appel- 
lee's original  bill,  and  the  deed  expressly  pro- 
vides that  Mrs.  Woodward  and  appellant  (ap- 
pellee in  the  event  of  the  death  of  either) 
should  have  the  right  to  occupy,  use,  and 
manage  the  property,  and,  further,  that  it 
Is  only  to  be  rented  in  case  "they"  do  not  de- 
sire to  occupy,  use,  and  manage  it,  and  to  be 
sold  only  upon  the  request  of  the  life  tenants 
in  writing.    The  deed,  therefore,  did  not  es- 
tablish a  mere  cotenancy ;    but  the  rights  of 
the  cestuls  que  trustent  were  so  interwoven 
in  the  trust  established  that  there  was  no 
separate  and  severable  interest  in  any  of  tbe 
parties  Interested  during  the  lifetime  of  ei- 
ther of  the  original   life   tenants,  so   that, 
when  a  court  of  equity  undertakes  to  sepa- 
rate and  sever  the  interests  of  the  parties 
during  the  lifetime  of  either  of  the  original 
life   tenants,   the   trust  established    by    the 
deed  is  at  once  destroyed.    While  appellant, 
for  the  money  that  she  put  into  the  property, 
did  not  get  a  full  one-half  interest  in   the 
property,  she  did  obtain  a  right  of  life  oc- 
cupancy together  with  the  power  of  appoint- 
ment as  to  one-half  interest  in  the  property 
in  the  event  she  should  survive  appellee.     So 
far  as  appellant  is  concerned,  a  court    of 
equity  has  the  power  and  should  protect  her 
in  the  enjoyment  of  that  which  ^e  did  get 
under  the  trust  deed,  viz. :    The  right  ot  life 
occupancy  of  the  property,  with  jHjwer  of  ap- 
pointment In  the  event  of  her  survivorship. 
Such  being  the  Intent  of  the  parties  gathered 
from  the  terms  of  the  deed  considered  In  th« 
light  of  the  surrounding  circumstances,    the 
question  is  presented  whether  partltloit   can 
be  allowed  where  It  will  defeat  such  a  trust. 

In  OgUby  v.  Hickok,  144  App.  Div.  6^1,  128 
N.  Y.  Supp.  860,  It  was  held  that: 
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"A  deed  placing  lands  in  trust  antil  such  time 
as  tlie  survivor  of  two  beneficiaries  in  being  at 
the  time  of  the  creation  of  the  trust  shall  die 
does  not  violate  the  statute  against  perpetuities, 
even  though  it  provide  that  at  the  termination 
oi  the  trust  the  lands  shall  be  divided  among 
the  heirs  of  three  beneficiaries  named,"  and 
when  lands  are  held  under  such  a  trust  there 
can  be  no  partition. 

In  Owens  v.  Naughton,  23  Pa.  Super.  Ct 
639,  15  Dec  Dig.  920,  where  a  testatrix  gave 
her  real  estate  to  a  trustee  to  keep  the  house 
as  a  home  for  her  nieces,  or  in  the  discretion 
of  the  trustee  to  sell  it  and  divide  the  pro- 
ceeds equally  between  such  nieces,  it  was 
held  that  these  nieces  had  no  such  estate  in 
the  property  as  entitled  either  of  them  to 
demand  a  partition  of  it. 

The  ruling  of  the  court  In  Peirson  r.  Van 
Bergen,  23  Misc.  Rep.  647,  52  N.  Y.  Bupp. 
890,  Is  that,  where  the  trust,  although  volun- 
tary, is  an  active  one  for  lives  still  in  exist- 
ence, a  sale  for  partition  cannot  be  had,  even 
on  the  trustee's  consent,  by  one  of  the  bene- 
ficiaries claiming  as  a  remainderman. 

In  Ward  v.  Ward,  163  Mich.  670,  128  N. 
W.  761,  10  Key-No.  Series  1840,  it  was  held 
that  as  a  rule  an  application  for  partition 
should  be  denied  where  tho  estate  is  subject 
to  a  trust,  the  purpose  of  which  would  be 
defeated  by  its  partition.  30  Cyc.  186,  and 
authorities  dted;  Harris  v.  Larkln,  etc.,  22 
Hon  (N.  Y.)  488. 

The  decision  by  this  court  in  Nickell  v. 
Handly.  10  Grat  (51  Va.)  336,  fully  sustains 
the  pfoposltlon  that  where,  by  a  trust  instru- 
ment, the  rights  of  the  parties  are  so  inter- 
woven that  a  severance  cannot  be  effected 
wltbont  violating  the  trust,  then  the  entire 
property  must  be  kept  intact  In  order  to  carry 
ont  the  Intention  of  thei  creator  of  the  trust. 
Ajnong  the  decided  cases  In  this  and  other 
Jnrlsdlctions   showing   with   what  strictness 
the    conrts  have   upheld  the   provisions  of 
trust  Instruments,  end   that  courts  do  not 
undertake  administration  unless  the  objects 
of  tlie  trust  have  been  ended,  or  all  the  bene- 
ficiaries consent,  or  there  is  some  denial  of 
the  rights  of  one  of  the  beneficiaries,  is  the 
case    of   Sklpwlth   v.   Cunningham,   8   Leigh 
(35  Va.)  271,  31  Am.  Dec.  640,  where  It  is 
held  that  a  complete  trust,  without  reserva- 
tion of  power  of  revocation,  can  only  be  re- 
voked by  consent  of  all  the  cestnis  que  trus- 
tent ;    that  If  a  voluntary  trust  for  the  bene- 
fit,  wholly  or  partially,  of  some  person  or 
persons  other  than  the  grantor  is  once  per- 
fectly  created,  and    the  relation  of  trustee 
and  cestuls  que  tnistent  is  once  established, 
It  will  be  enforced,  and  that  such  a  trust 
once  created  and  accepted,  without  power  of 
revocation  expressly  reserved,  can  only  be 
revoked  by  the  consent  of  all  the  parties  In 
interest.     See,  also,  Mlnot  v.  Tllton,  64  N. 
H.   371,   10  Atl.   682;    Hellman   v.   McWil- 
Uams,  70  CaL  449,  11  Pac.  669;   1  Perry  on 
Tmstfl,  104,  S86a ;  same  authority  (1872  Ed.) 
i  920;    Swing  v.  Jones,  130  Ind.  247,  29  N. 
D.  1057, 15  L  B.  A.  81:  2  Mln.  Inst  (4th  Ed.) 
p.  228, 


In  39  Cyc.  p.  02,  citing  a  number  of  decided 
cases  as  sustaining  the  text,  it  is  said: 

"After  an  express  trust  has  been  perfectly  and 
completely  created,  and  the  rights  of  the  bene- 
ficiaries have  thus  become  vested,  the  trust  can- 
not be  changed,  altered,  or  modified  by  either 
creditor,  trustee,  part  of  the  cestnis  que  trus- 
tent,  or  court,  except  with  the  consent  of  all 
the  beneficiaries." 

[6]  It  is  quite  true,  as  a  general  rule,  that 
control  and  supervision  of  trusts  Is  one  of 
the  well-recognized  branches  of  equity  juris- 
diction, and  this  jurisdiction  Is  usually  in- 
voked to  compel  the  performance  by  a  trus- 
tee of  some  duty  under  the  trust,  or  at  the 
Instance  of  the  trustee  when  he  desires  the 
guidance  of  the  court;  but  in  the  case  here 
it  is  asked  by  the  appellee  who  has  been  de- 
nied none  of  her  rights  under  the  trust  deed 
in  an  effort  to  take  exclusive  possession  of 
the  trust  estate  or  make  a  severance  of  it  at 
a  time  and  in  a  manner  not  authorized  by 
that  instrument  She  Is  not  ^titled  to  par- 
tition of  the  property  as  is  demonstrated  by 
the  authorities  dted,  nor  was  there  a  right  in 
her  to  a  sale  of  the  property  under  section 
2436b  of  the  Code,  under  which  a  sale  can 
only  be  ordered  when -there  is  a  vested  re- 
mainder, and  the  facts  alleged  and  proven 
ere  such  as  to  justify  the  sale. 

[7]  The  General  Assembly  of  Virglnle  rec- 
ognized the  inviolability  of  trust  estates 
from  lease  or  sale,  unless  the  Interes'ts  of  the 
cestuls  que  trustent  will  be  promoted  there- 
by, and  unless,  further,  "the  rights  of  no  per- 
son will  be  violated,"  In  the  chapter  of  the 
Code  of  1901,  commencing  with  section  2618 ; 
and  the  fact  that  the  Interest  of  all  will  be 
promoted,  and  the  right  of  no  person,  will  be 
violated.  Is  required  by  section  2620  to  be 
clearly  shown  IndependenUy  of  any  admis- 
sion In  the  answers  of  defendants  to  a  pro- 
ceeding for  the  purpose  of  having  such  an 
estate  leased  or  sold. 

[8]  There  was  no  right  in  appellee  to  Im- 
plead appellant  for  the  administration  of  the 
trust  deed ;  her  right  then  and  upon  the  pres- 
entation of  her  case  upon  the  evidence  ad- 
duced was  simply  the  right  to  Jointiy  occupy 
the  property  with  appellant,  which  right  ap- 
pellant has  never  denied,  but  on  the  con- 
trary, the  pleadings  and  evidence  in  the  rec- 
ord fully  sustain  the  contention  of  appellant 
that  she  has  always  been  and  is  still  desirous 
that  appellee  should  jointly  occupy,  use,  and 
enjoy  the  property  with  her,  and  that  this 
was  the  wish  of  appellee's  mother.  Not  only 
has  appellant  occupied  this  friendly  position 
towards  appellee,  but  In  order  to  have  no 
unpleasant  Incidents  between  herself  and  ap- 
pellee, and  although  she  did  not  believe  that 
in  law  she  was  bound  to  do  It  she  agreed 
upon  appellee's  Invitation  In  her  letter  of 
March  26,  1909,  supra,  to  pay  her  $150  per 
annum  rent  for  the  property,  and  this  rent 
as  above  stated,  appellant  continued  to  pay 
until  appellee  decided  that  she  would  have 
the  entire  property  as  a  home  exclusively  for 
herself  and  her  father,  and  resorted  to  this 
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Bnlt  as  a  means  to  accomplish  that  end,  by 
<>itber  enforcing  a  sale  of  the  property,  or 
having  it  publicly  offered  for  rent 

Notwithstanding  tliis  course  on  the  part  of 
appellee,  and  though  she  does  not  believe 
that  she  is  chargeable  with  any  rent  so  long 
as  appellee  sees  fit  not  to  occupy  the  property 
with  her,  appellant  expresses  herself  in  the 
record  as  still  willing,  if  she  continue  to 
have  the  entire  occupancy,  use,  and  enjoy- 
ment of  the  property,  to  pay  appellee  the  $150 
per  annum  which  she  herself  fixed  as  a  fair 
compensation  to  her,  subject,  of  course,  to 
the  payment  of  appellee's  due  share  (one-half) 
of  the  taxes,  insurance,  and  necessary  re- 
pairs to  the  property. 

[I]  Where  a  tenant  in  common  uses  the 
property  to  the  total  or  partial  exclusion  of 
his  cotenant,  an  accounting  to  such  oo'tenant 
may  be  had,  under  the  statute,  for  so  much 
of  the  rents  and  profits  as  the  tenant  in  the 
possession  end  use  may  have  received,  or 
should  be  charged  with  If  such  possession  and 
nae  has  been  exclusive,  and  the  best  measure 
of  his  accountability  is  a  fair  rent  of  the 
property  so  occupied  and  used  by  him;  but 
where  the  parties  themselves  have  agreed 
upon  what  they  considered  a  fair  rent,  and 
have,  as  In  this  case,  acted  on  that  agree- 
ment the  rent  thus  agreed  on  will  be  con- 
sidered as  fixed,  and  the  agreement  enforce- 
able until  circumstances  are  made  to  appear 
whldi  make  it  proper  to  resort  to  other 
modes  of  adjustment  between  the  cotenants. 
1  Minor,  Heal  Prop,  i  922;  Paxton  v.  Game- 
well,  82  Va.  706,  1  S.  B.  92. 

For  the  foregoing  reasons,  we  are  of  opin- 
ion that  the  decree  reviewed  Is  erroneous, 
and  it  will  therefore  be  reserved  and  annul- 
led, and  this  court  will  enter  the  decree  the 
circuit  court  should  have  entered,  dismissing 
appellee's  bill,  with  odsts  to  appellant. 

Reversed. 

(74  W.  Va.  460) 

SHBADER  et  al.  v.  MEDLET  et  aL 

(Supreme  Court  of  Appeals  of  West  YlrKinia. 
June  0,  1914.) 

(ByUabu*  hy  the  Oowrt.) 

TAZATioif    (I   689*)— Ganceixation  of  Tax 

Deed— Grounds. 

An  agreement  between  two  or  more  per- 
sons, not  general  partners,  who  contemplate  bid- 
ding on  lands  at  a  sheriff's  delinquent  tax  sale, 
not  to  bid  against  one  another,  or  that  one  of 
them  shall  bid  in  certain  tracts  in  the  interest  of 
all,  is  unlawful,  and  good  cause  for  setting  aside 
a  tax  deed  acquired  in  pursuance  thereof. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  1880-1386;  Dec  Dig.  >  689.*] 

Poffenbarger,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Bill  by  S.  W.  Shrader  and  others  against 
O.  M.  Medley  and  others  to  cancel  a  tax 
deed.  From  decree  for  defendants,  plaintiffs 
appeaL     Reversed  and  remanded. 


Couch  &  Brlggs,  of  Charleston,  for  appel- 
lants. C.  B.  Kimbrough  and  J.  W.  Chap- 
pelle,  both  of  Charleston,  for  appellees. 

WILLIAMS,  J.  S.  W.  Shrader  and  the 
Southern  Coal  &  Coke  Company  have  ap- 
pealed from  a  decree  of  the  circuit  court  of 
Kanawha  county  dismissing  their  bill, 
brought  to  cancel  a  tax  deed  made  on  the  7th 
January,  1909,  by  L.  C.  Massey,  clerk  of 
the  county  court  of  said  county,  to  C.  E. 
Kimbrough,  G.  M.  Medley,  and  C.  E.  Sum- 
mers for  a  tract  of  30  acres  of  land  on  Blue 
creek,  sold  In  December,  1907,  for  delinquent 
taxes  assessed  In  the  name  of  J.  W.  Walker. 

A  number  of  alleged  defects  In  the  tax  sale 
proceedings  are  relied  on  in  brief  of  counsel 
as  affording  sufficient  grounds  for  granting 
plaintiffs  the  relief  prayed  for.  But  most. 
If  not  all,  of  them  come  within  the  curative 
provisions  of  section  25,  c.  31,  serial  section 
1084,  Code  1913,  and  we  deem  It  unnecessary 
to  discuss  them. 

But  It  appears  from  the  testimony  of  wit- 
nesses that  an  unlawful  agreement  was  made 
between  the  parties  Interested  In  the  tax  pur- 
chase, which  had  the  effect  to  stifle  competi- 
tion at  the  bidding,  and  this  is  good  ground 
for  avoiding  the  deed.  Plaintiffs  offer  to  re- 
pay defendants  any  money  expeided  by  them 
in  payment  of  taxes  on  the  land,  cost  of  sur- 
vey and  deed,  together  with  Interest  thereon. 
The  land  was  purchased  at  the  sherifTs  sale 
by  C.  E.  Kimbrough  for  himself  and  F.  J. 
Hill,  and  Bill  later  assigned  his  Interest  in 
the  purdiase  to  Medley  and  Summers,  who 
were  Jointly  interested  with  Kimbrough  in 
the  purchase  of  a  number  of  other  tracts 
sold  at  the  same  time.  Hill  testifies  that,  in 
the  early  part  of  the  sale,  he  and  Kimbrough 
were  bidding  against  each  other,  and  the  re- 
sult was  that  tlie  purchaser  got  only  a  part 
of  the  tract;  that  Kimbrough  was  busdng  for 
himself,  Medley,  and  Summers,  and  he  and 
Kimbrough  then  agreed  not  to  bid  against 
each  other,  but  that  they  both  did  bid  on  the 
tract  in  question  at  the  same  time,  and  the 
sheriff  marked  the  sale  up  to  both  of  them. 
The  substance  of  Klmbrough's  testimony  is 
that  he  talked  with  Hill  a  week  or  more  be- 
fore the  sale,  and  Hill  told  him  that  he  want- 
ed to  buy  some  land,  but  did  not  know  wlietb- 
er  he  would  be  at  the  sale  or  not,  and  told 
witness  that  If  he  saw  any  good  pieces,  and 
wanted  to  bid  them  In,  to  do  so  and  he  would 
bear  half  the  expenses ;  that  on  the  day  of  the 
sale,  not  knowing  that  Hill  was  present,  be 
did  bid  in  the  30  acres  for  himself  and  HUl; 
that  Hill  later  told  him  he  did  not  care  for 
an  interest  In  It  and  said  he  would  assign  it 
to  witness  or  to  any  one  he  would  designate. 
He  denies  that  Hill  bid  on  the  tract  Ou 
cross-examination  he  says: 

"I  showed  him  (F.  J.  Hill)  a  list  of  some  ot 
the  proi>erty  I  thought  would  be  good,  that  I 
bad  already  looked  up,  and  among  the  numbers 
and   pieces   I   showed   him,   this  particular    30 


•Tor  other  CUM  see  nm»  topic  Bnd  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Ke7-No.  Series  *  Rep'r  Iad*x«A 


!  '  If 

Digitized  by  VjOOQIC 


W.Va.) 


TETER  ▼.  NOKFOIiK  FIRB  INS.  OORPORATIOK 


201 


acres  aeemed  to  have  appealed  to  hi*  fancy,  and 
tbe  understanding  was  that  I  bid  it  in,  that  was 
probably  a  week  before  the  aale,  and  I  did 
bid  it  in." 

It  matters  not  whether  HIU's  or  Kim- 
brough'B  version  of  the  agreement  be  tak- 
en as  the  correct  one.  Each  proves  an  agree- 
ment to  purchase  the  tract  Jointly  to  prevent 
competition.  By  that  arrangement  they 
might  be  able  to  get  the  whole  tract  for  the 
taxes.  The  effect  of  such  agreements  is  to 
stifle  competition  in  the  bidding  at  t^z  sales. 
They  ere  against  the  policy  of  the  law,  which 
is  to  get  the  state's  revenues  wlthou]:  nnrea- 
sonable  delay  and  without  selling  any  more 
of  the  delinquent  taxpayer's  land  than  is  nec- 
essary. This  case  falls  clearly  within  the 
principle  decided  in  Railway  Co.  v.  Marple  et 
al..  70  W.  Va.  136,  'ra  8.  B.  261,  88  L.  R.  A- 
(N.  S.)  TIO.  Ann.  Gas.  1913D,  959,  and  is  con> 
trolled  by  that  decision. 

We  reverse  the  decree  and  remand  the 
cause,  with  directions  to  the  chancellor  to  en- 
ter a  decree  canceling  the  tax  deed,  on  repay- 
moit  to  defendants  of  the  amount  of  money 
expended  by  them  In  payment  of  taxes  on  the 
land,  sheriff's  commissions,  costs  of  survey 
and  deed,  and  Interest  thereon. 

FOFTENBARGER,  J.,  dissents. 


(74  W.  Vft.  «l) 

TETER  V,  NORFOLK  FIRB  IN8.  COR- 
PORATION. (No.  2331.) 

(Sopreme  Court  of  Appeals  of  West  Virginia. 
Jnne  9,  1914.) 

(SyUahui  by  the  Court.) 

lu  IRBUBAKCK    (I    612*)— RECOVEBT    PO*    PAB- 

Tux.  Loss— Conditions  Pbeckdxnt. 

To  warrant  recovery  for  a  partial  loss,  up- 
on a  valued  fire  insurance  policy  on  real  estate, 
it  is  necessary  to  prove  compliance  with  a  stip- 
ulation to  arbitrate  the  loss,  as  a  condition  pre- 
cedent to  the  right  of  action,  or  an  excuse  for 
noncompliance  therewith,  if  it  has  been  denied ; 
and  instructions  authorizing  recovery  for  such 
loss,  without  such  proof,  are  erroneous. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ||  1520-1528;   Dec.  Dig.  {  612.*] 

2.  Instjbanc*  (I  388*)'  — POUCT  ADDmONAI. 

iNSraAKCE. 

A  condition  in  a  fire  insurance  policy, 
avoiding  it  for  additional  insurance  on  the 
property,  existing  or  subsequently  acquired,  is 
not  nullified  by  a  permit  to  take  a  limited 
amount  of  such  insurance. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {»  1026,  1027,  1030,  1036,  1040, 
1067;  Dec.  Dig.  »  388.*] 

3.  Insttbancb  (I  336*)— Additional  Insttb- 
ANCB— VAUDirr  OF  Policy. 

A  slight  excess  of  additional  insurance  un- 
der such  a  permit,  without  proof  of  fraudu- 
lent intent  in  the  procuration  thereof,  does  not 
invalidate  the  policy. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  856-873 ;   Dec.  Dig.  $  336.*] 

4.  Inbubancx  (§  602*)— Action  on  Pouot— 
Daxasis. 

Sequential  injury  or. damages  to  the  prop- 
erty insured,  not  readily  discovered  nor  discov- 


erable, tmtil  some  time  after  Hie  fire,  may  be 
considered  by  the  jury. 

[Ed.  Note.— For  otlier  eases,  see  Insurance, 
Cent  Dig.  ft  1278,  1279;  Dec.  Dig.  f  502.*] 

6.   INBUBANOB       ({       500*)  —  POUCT  —  THBBE- 

FOUBTHS  Valtje  Clausb— Vauditt. 

A  three-fourths  value  clause  attached  to  a 
valued  fire  insurance  policy  is  inconsistent  with 
the  statute,  and  therefore  void. 

[Ed.  Note.— For  other  cases,  see  Insurance 
Cent  Dig.  {{  1276,  1276;   Vtc  Dig.  »  500.*] 

6.  iNsuBANCK  ({  660*)— Action  oh  Pouct— 

EVIDINCE. 

Cost  of  construction  of  the  injured  or  de- 
stroyed building,  the  kind  of  materials  used, 
their  quality  and  cost,  the  character  of  work- 
manship, and  other  similar  matters,  of  a  cir- 
cumstantial nature,  are  admissible  evidence  on 
the  issue  as  to  the  extent  of  the  loss,  and,  in 
estimating  the  cost  a  witness  may  use,  as  data, 
the  bills  paid  for  materials  and  labor  in  the  con- 
struction thereof. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1695 ;   Dec.  Dig.  {  660.*] 

7.  EviDENCK  ({  194*)— Demonstrative  Evi- 
dence—AcnoN  ON  iNStJBANOE  POUCT— EV- 
IDBNCB. 

Fragments  of  damaged  wood,  metal,  glass, 
and  other  materials  taken  from  the  injurea 
building  or  debris  are  admissible  as  evidence 
of  the  extent  and  character  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  (  679;   Dec.  Dig.  t  194.*] 

Error  to  Circnlt  Conrt,  Barbour  County. 

Action  by  Floyd  Teter  against  the  Norfolk 
Fire  Insurance  Corporation.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed,  verdict  set  aside,  and  case  remanded. 

Arthur  S.  Dayton,  of  PhiUppl,  and  Hart- 
well  Cabell,  of  New  Xork  aty,  for  plaintiff 
In  error.  W.  B.  &  B.  I^  Maxwell,  of  Elkins, 
for  defendant  In  error. 

FOFFBNBARGER,  J.  The  fire  loss  on  ac- 
count of  which  this  action  was  Instituted 
and  the  one  Involved  in  the  case  of  Teter  v. 
Franklin  Fire  Insurance  Co.,  82  S.  E.  40, 
decided  at  this  term  and  not  yet  officially  re- 
corded, are  the  same,  and  the  procedure  In 
the  two  actions  was  very  similar,  wherefore 
the  assignments  of  error  here  are  not  essen- 
tially different  in  character  from  those  dis- 
posed of  in  the  former  case.  They  are  so 
nearly  alike  that  the  prlndples  declared  in  it 
will  largely  govern  the  disposition  of  the 
questions  raised  here.  The  verdict  and  Judg- 
ment were  for  the  full  amount  of  the  policy, 
$1,800. 

[1]  Failure  on  Che  part  of  the  plaintiff  to 
prove  compliance  with  that  clause  of  the  pol- 
icy, making  an  appraisement  a  condition 
precedent  to  the  right  of  action,  the  benefit 
of  which  was  proi)erly  Invoked  by  the  de- 
fendant, is  followed  by  the  consequences  and 
results  declared  In  the  other  case. 

One  of  these  Is  the  vitiation  of  Instruc- 
tions Nos.  4.  5,  8,  and  9,  given  by  the  court 
and  authorizing  recovery  on  the  policy,  even 
though  the  Jury  should  be  of  the  opinion 
that  thQ  loss  was  partial  and  not  total. 

[2]  The  court  further  erred  in  the  giving 
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of  plaintiff's  Instruction  No.  10,  directing  tbe 
Jury  to  disregard  a  clause  in  the  policy,  mak- 
ing It  Toid,  If  the  insured  had,  at  tbe  date 
thereof,  any  additional  Insurance  on  the 
property,  or  should  thereafter  procure  such 
insurance.  This  clause  was  not  annulled  or 
destroyed  by  the  permission  given  to  talce 
additional  Insurance  not  In  excess  of  three- 
fourths  of  the  value  of  the  property.  It  re- 
mained in  force,  limited  and  qualified  by  tbe 
permit 

The  reasoning  by  which  the  action  of  the 
court  was  justified.  In  Teter  v.  Franklin  In- 
surance Co.,  in  refusing  to  Instruct  the  Jury 
peremptorily  to  find  for  the  defendant,  need 
not  be  r^eated  here. 

[3]  Nor  is  it  necessary  to  demonstrate  the 
propriety  of  the  refusal  to  Instruct  the  jury 
to  find  for  tbe  defendant,  U  the  insurance 
was  In  excess  of  three-fourths  of  the  value  of 
tbe  property.  The  two  instructions  asked 
for,  having  such  purpose,  treated  tbe  lim- 
itation as  absolute,  making  no  allowance  for 
error  in  judgment  aa  to  the  value  of  tbe 
property. 

[4]  Here,  as  in  the  Franklin  Case,  the 
court  properly  refused  to  instruct  the  Jury 
not  to  take  into  consideration  any  injury  or 
damage  to  the  building,  resulting  from  fail- 
ure on  the  part  of  the  plaintiff  to  restore  or 
repair.  These  instructions  would  have  been 
misleading,  since  no  doubt  much  of  tbe  dam- 
age done,  though  sequential,  was  not  readily 
discoverable,  until  some  time  after  the  date 
of  the  fire. 

[I]  In  Its  rulings  upon  instructions,  the 
court  properly  treated  the  three-fourths  val- 
ue clause  aa  invalid  under  our  statute. 

[t]  Unsuccessful  objections  to  the  testimo- 
ny of  witnesses,  relating  to  tbe  cost  and  val- 
ue of  tbe  building,  were  founded  upon  alleg- 
ed lack  of  proof  of  their  qualification  and  tbe 
character  of  the  data  used  by  them  In  mak- 
ing up  their  estimates.  One  of  tbe  witnesses, 
Pif>;r,  testified  to  bis  experience  as  an  Insur- 
ance agent  and  tbe  examination  of  tbe  build- 
ing on  which  the  insurance  was,  prior  to  the 
writing  of  one  or  more  of  tbe  policies,  exist- 
ing thereon  at  the  time  of  tbe  flre.  Shaffer, 
a  contractor,  had  worked  on  tbe  building. 
Wolf,  a  plasterer  of  ten  or  twelve  years'  ex- 
perience, bad  examined  it  and  made  an  esti- 
mate of  tbe  coat  of  replasterlng,  or  rather 
of  the  value  of  the  plastering  destroyed. 
Lovett,  a  painter  of  considerable  experience, 
gave  his  opinion  as  to  tbe  value  or  cost  of 
painting.  A  brick  mason  was  permitted  to 
testify  as  to  the  value  of  brick  and  the  cost 
of  laying  same  and  the  necessity  of  taking 
down  cracked  walls,  in  tbe  repair  of  build- 
ings. Blake,  a  citizen  entirely  familiar  with 
the  building,  and  Wilson,  a  civil  engineer  and 
surveyor,  both  of  whom  had  examined  tbe 
premises,  were  permitted  to  testify  as  to  the 
condition  in  which  the  walls  were  left 

As  each  of  these  witnesses  founded  his  tes- 


timony upon  his  i>ersonal  examination  and 
his  experience  in  some  line  of  business  call- 
ing for  investigation  and  tbe  exercise  of 
good  Judgment  respecting  costs  and  values, 
the  court  properly  overruled  the  objections. 
They  went  to  the  admissibility  of  the  evidence, 
not  its  weight  or  probative  value.  How  the 
plaintiff  could  have  shown  tbe  value  of  the 
building,  otherwise  than  by  such  testimony, 
it  Is  difficult  to  perceive,  and  no  other  meth- 
od has  been  suggested.  It  is  very  similar  in 
character  to  evidence  held  to  be  admissible 
in  Comstock  v.  Droney  Lumber  Co.,  69  W. 
Va.  100,-  71  S.  B.  255.  See,  also,  Gere  v.  In- 
surance Co.,  67  Iowa,  272,  23  N.  W.  137,  25 
N.  W.  169;  Insurance  Co.  v.  Taylor,  14  Colo. 
499,  24  Pac.  333,  20  Am.  St  Rep.  281;  and 
Insurance  Co.  v.  Johnson,  11  Bush  (Ky.)  587, 
21  Am.  Bep.  223. 

An  estimate  made  by  the  witness  Hatch, 
as  well  as  his  testimony  in  connection  there- 
with, was  objected  to  because  it  was  found- 
ed, to  some  extent  upon  data  given  to  lilm 
by  the  plaintiff,  including  bills  for  lumber, 
brick,  and  other  materials  and  labor,  repre- 
senting items  of  original  cost  This  estimate 
was  not  conclusive  nor  Intended  to  be  so. 
and,  although  the  cost  of  the  building  at  the 
time  of  erection  may  not  have  been  the 
same  as  would  have  been  tbe  cost  of  its  con- 
struction at  a  later  date,  it  is  a  circumstance 
that  tends  to  prove  its  value,  and,  taken  in 
connection  with  other  evidence  respecting 
prices  of  labor  and  materials,  bore  fairly  and 
directly  upon  the  issue.  While  the  data  fur- 
nished by  the  plaintiff  and  the  other  infor- 
mation derived  from  him  entered  into  tbe 
calculation,  the  witness  availed  himself  also 
of  his  own  knowledge  and  experience.  Tbe 
cost  of  a  building  or  its  value  is  hardly  sus- 
ceptible of  exact  ascertainment  Hence  tbe 
necessity  of  resorting  to  Indirect  or  circum- 
stantial evidence.  As  to  tbe  plalntllTs  own 
testimony,  it  was  objected  to  upon  the  same 
ground,  or  rather  upon  tbe  ground  that  it 
gave  cost  values  at  a  date  anterior  to  that 
of  the  flre.  For  the  reasons  indicated,  this 
also  was  untenable  and  properly  overruled  by 
the  court 

[7]  Another  untenable  objection  was  made 
to  tbe  Introduction  of  certain  specimens  of 
damaged  wood,  metal,  and  glass  taken  from 
the  building,  accompanied  by  evidence  of  the 
places  from  which  they  had  been  obtained. 
As  they  bore  directly  on  tbe  extent  and  char- 
acter of  tbe  injury,  they  were  clearly  rele- 
vant and  material.  While  a  view  of  the 
building  in  its  damaged  condition  would 
have  given  tbe  jury  more  comprehensive  and 
accurate  knowledge,  what  was  offered  could 
not  properly  be  rejected  because  fuller  evi- 
dence could  have  been  produced.  It  was  all 
primary  or  legally  best  evidence. 

For  the  errors  noted,  the  judgment  will  l>e 
reversed,  the  verdict  set  aside,  and  the  case 
remanded  for  a  new  trial. 
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(74  W.  Va.  40S) 

SOUTH  PENN  OIL  CO.  v.  GARDNER  OIL 
ft  GAS  CO.  et  al. 

(Supreme  Oonrt  of  Appeals  of  West  ViTginia. 
May  19,  1914.) 

(Byttdbvt  by  the  Court.) 

OAKOSIXATIOR  of  IlfSTBUUKNTS  ({  87*)— Miit- 
INO  LXASK— SUBTICIKNOT  OS  BltX— DEUUB- 
BEB. 

In  a  salt  by  a  senior  lessee  of  oil  and  gas 
In  a  tract  of  340  acres  of  land  to  cancel  a 
junior  oil  and  gas  lease,  made  by  the  same 
lessor  on  a  tract  of  45^  acres,  alleged  to  be 
vritbin  the  boonds  of  the  former,  the  court  dis- 
missed the  bill  on  demurrer  on  tjie  ground  that 
the  alleged  description  of  the  tract  leased  to 
plaintiff  ^ras  too  vague  and  uncertain  for  iden- 
tification. When  the  lease  was  made,  the  lessor 
was  the  owner  of  both  mineral  and  surface  in  a 
tract  of  200  acres,  the  owner  of  all  the  mineral 
underlying  an  adjoining  tract  of  211  acres,  and 
also  the  owner  of  45Mi  acres  of  surface  carved 
out  of  it  The  boundaries  of  the  senior  lease 
are  described  by  reference  to  lines  of  certain 
named  landowners.  It  does  not  appear  from  the 
bill  who  are  the  owners  of  the  remainder  of  the 
surface  of  the  211-acre  tract,  nor  into  how 
many  smaller  tracts  it  may  be  divided.  Beld, 
that  it  cannot  be  determined  from  the  bill  and 
exhibits  that  the  boundaries  of  the  lease  are 
uncertain,  and  the  demurrer  should  have  been 
overruled. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  Si  66-80 ;  Dec.  Dig. 
S  37.*] 

Appeal  from  Circuit  Court,  Kanawha 
County. 

BUI  by  the  South  Penn  Oil  Company 
against  the  Gardner  Oil  ft  Gas  Company  and 
others.  Judgment  for  defendants,  and  plaln- 
tlS  appeals.     Reversed  and  remanded. 

A.  B.  Fleming,  Charles  Powell,  and  Kem- 
ble  White,  all  of  Fairmont,  for  appellant  C. 
J.   Van  Fleet,  of  Charleston,  for  appelleee. 

WILLIAMS,  J.  From  a  decree  of  the  dr- 
cnit  court  of  Kanawha  county  dismissing  Its 
bill,  plaintiff  has  appealed.  Plalntlfl  and  de- 
fendant Gardner  Oil  &  Oas  Company  are  oil 
and  gas  lessees  of  Fred  Gardner,  a  common 
lessor.  Plaintiff's  lease  Is  the  older,  and  was 
duly  recorded  before  defendant  obtained  its 
lease.  Claiming  that  the  Gardner  Oil  ft  Gas 
Company's  lease  covers  a  portion  of  the 
territory  previously  leased  to  it,  plaintiff 
brought  this  suit  to  cancel  it,  as  constituting 
a  cloud  on  its  title.  The  court  sustained  the 
demurrer  and  dismissed  plaintiff's  bill,  on 
the  ground  that  it  appeared  on  the  face  of 
the  bill  that  Its  lease  was  void  for  want  of 
snfficient  description  of  boundaries.  The  twle 
qaestlon  presented  Is  this:  Does  It  appear 
from  the  bill  and  exhibits  that  the  bound- 
aries of  plaintiff's  lease  are  uncertain?  The 
boundaries  In  the  lease  are  as  follows,  viz.: 
"On  the  north  by  lands  of  D.  Jarrett  &  oth- 
ers. On  the  east  by  lands  of  J.  H.  Hughes,  & 
others.    On  the  south  by  lands  of  Geo.  Acree  & 

others.    On  the  west  by  lands  of Wertz 

ft  others.  Containing  340  acres,  more  or  less, 
and  being  same  land  conveyed  to  the  first  part 
by ,  by  deed  bearing  date ,  1 ." 


At  the  date  of  the  lease,  Fred  Gardner, 
the  lessor,  was  the  owner  in  fee  of  a  tract  of 
200  acres,  the  owner  of  the  minerals  in  an 
adjoining  tract  of  211  acres,  and  also  the 
owner  of  45%  acres  of  surface  carved  out  of 
the  211-acre  tract  He  was  therefore  the 
owner  of  411  acres  of  contiguous  minerals. 
The  boundaries  of  the  Gardner  Oil  &  Gas 
Company's  lease  for  the  45  V^  acres  are  de- 
scribed by  courses  and  distances,  and  the  bill 
alleges  that  it  is  wholly  within  the  bounds 
of  plaintiff's  lease.  Counsel  for  the  junior 
lessee  Insists  that  inasmuch  as  the  bill  and 
exhibits  show  that  the  lessor  was  the  owner 
of  two  contiguous  tracts  of  mineral,  one  con- 
taining 200  acres  and  the  other  211  acres, 
and  leased  to  plaintiff  only  340  acres,  with- 
out laying  it  off,  or  specifically  designating 
the  boundaries,  there  is  a  patent  ambiguity 
in  the  description  making  it  impossible  to 
identify  the  leased  premises  and  rendering 
it  void  for  uncertainty.  The  fault  with  this 
contention  is  that  it  leaves  out  of  consider- 
ation certain  physical  facts  which  may  ap- 
pear on  the  ground,  and  which  may  make 
the  description  certain,  but  which  do  not  and 
need  not  appear  in  the  bill.  The  description 
of  plain tUTs  lease,  set  out  In  the  bill  and 
the  lease  Itself  exhibited  with  it,  bounds  It 
on  every  side  by  reference  to  lines  of  other 
landowners,  and  names  the  quantity  thus 
bounded  as  340  acres,  and  from  aught  we 
can  tell,  from  the  bill  and  exhibits,  It  may  be 
exactly  so.  Gardner  owned  45%  acres  of 
the  surface  of  the  211-acre  tract,  but  It  does 
not  appear  who  owns  the  balance  of  the  sur- 
face, nor  Into  how  many  different  tracts  it 
is  divided,  if  divided  at  all.  Plaintiff's  lease, 
being  for  340  acres,  necessarily  includes  the 
oil  underlying  more  of  the  211-acre  tract 
than  45%  acres.  It  must  do  so  in  order  to 
make  up  the  acreage  in  plaintiff's  lease. 
But  may  it  not  include  a  tract  of  95  acres  of 
surface.  If  there  is  such  a  tract,  and  still 
leave  plaintiff's  lease  bounded  by  the  Unes 
of  the  surface  owner  next  to  it?  We  cannot 
tell  If  such  Is  or  is  not  the  case.  If  it  is, 
it  would  fit  the  description  in  the  lease.  By 
reference  to  the  lines  of  other  lands,  the  les- 
sor does  not  say,  nor  is  it  to  be  implied  that 
be  meant,  that  the  lands  referred  to  bounded 
on  his  surface  lands.  He  owned  more  min- 
eral than  surface,  and  the  lines  of  other 
landowners  were  designated  to  delimit  the 
lease  which  embraced  less  mineral,  but  more 
surface,  than  he  owned.  The  owner  of  the 
surface  only  is  a  landowner  within  the  mean- 
ing of  the  lease.  The  question  sought  to  be 
raised  by  the  demurrer  is  one  of  fact,  not 
appearing  from  the  bill,  but  depending  upon 
proof.  Description  of  land  by  reference  to 
Unes  of  other  landowners  is  a  sufBclent  iden- 
tification, if  the  lines  adopted  can  be  identi- 
fied on  the  ground.  The  legal  maxim  is  that 
is  certain  which  is  capable  of  being  made 
certain.     It  does  not  appear  that  plaintiff 
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cannot  prore  tbe  location  of  Its  lines  on  the 
ground,  just  as  they  are  described  In  the  bill. 
The  bill  Is  sufficient,  and  the  demurrer  there- 
to should  have  been  overruled. 

The  decree  Is  reversed,  and  the  cause  is 
remanded  for  farther  proceedings  to  be 
therein  had  according  to  the  rules  and  prin- 
ciples governing  courts  of  equity. 

(74  W.  Va,  4»)  -=>=■ 

PAtJGH  T.  CITY  OP  PARSONS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  28,  1914.) 

(Sytlahui  ly  tlte  Court.) 
McnioiPAi.  Corporations  (J  807*)— Injdbies 
TO     Pedestrian  —  Contbobutort    Neou- 

OERCE. 

A  pedestrian,  who,  on  a  dark  night,  walks, 
without  a  light,  on  an  ungraded  part  of  a  walk- 
way in  a  new  and  unimproved  city  addition,  with 
knowledge  of  Its  dangerous  condition  because 
of  obstmctions  thereon,  in  lieu  of  the  drive- 
way, which  he  knows  is  equally  convenient  and 
more  secure,  because  nnobstructed,  is  guilty  of 
contributory  negligence,  precluding  recovery 
against  tbe  municipality  for  any  injury  sustain- 
ed while  thereon. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |S  1679-1681;  Dec. 
Dig.  I  807.*] 

Error  to  Circuit  Court,  Tucker  County. 

Action  by  Benjamin  H.  Paugh  against  the 
City  of  Parsons.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  and  judg- 
ment for  defendant. 

L.  Hansford  and  A.  Jay  Valentine,  both  of 
Parsons,  for  plalntift  in  error.  A.  R.  Stal- 
lings,  of  Elkins,  for  defendant  in  error. 

LYNCH,  J.  Plaintiff  brought  this  action 
to  recover  damages  for  injury  sustained 
while  walking  on  a  street  within  the  corpo- 
rate limits  of  the  city  of  Parsons.  The  street 
was  located  in  a  new  addition,  opened  and 
laid  out  by  the  owner  of  the  land  into  lots 
and  streets.  Plaintiff  and  Pifer  purchased 
lots,  in  front  of  which  each  of  them  had  con- 
structed cement  pavements.  Davlsson  owned 
the  lot  between;  but  at  tbe  time  of  the  in- 
Jury  neither  he  nor  the  city  had  done  any- 
thing by  way  of  preparing  the  sidewalk  in 
front  of  tbe  lot  for  use  by  the  public.  It  re- 
mained In  its  natural  condition,  except  that 
a  gas  company  had  placed  in  it  a  curb  box, 
which  stood  about  four  Inches  above  the  level 
of  the  sui'face. 

The  only  questions  arising  on  this  review 
are:  Had  the  city  accepted  the  dedication 
of  tbe  street  on  which  plaintiff  was  Injured? 
If  so,  was  plaintiff  guilty  of  contributory  neg- 
ligence? While  meager,  the  evidence  may  be 
deemed  sufQclent  to  show  an  acceptance  by 
the  municipality.  But  plaintiff's  evidence 
alone  amply  warrants  an  alBrmative  answer 
to  the  second  inquiry.  That  he  knew  the 
walkway  where  he  fell  was  unsafe  because 
of  tbe  gas  box,  and  also  because  of  a  pile  of 
lumber  therein,  that  it  was  ungraded,  and 


that  he  could  with  safety  and  without  in- 
convenience have  walked  on  other  parts  of 
the  same  street,  because  readily  accessible 
and  free  from  obstruction,  abundantly  ap- 
pears from  bis  own  testimony.    He  says: 

"I  came  home  from  work  at  6  o'clock,  and,  it 
being  the  last  day  of  grace  to  pay  the  gas  bill, 
I  started  out  to  pay  it,  between  7  and  8  o'clock, 
and  I  stumped  my  toe  against  the  gas  box  and 
fell  with  my  band  against  the  concrete  walk. 
*  •  •  It  was  very  dark.  There  was  some 
lumber  up  next  to  the  fence,  but  tbe  children 
had  got  up  and  pulled  it  away,  and  I  went 
from  the  fence  back  to  the  sidewalk,  and  when 
I  got  up  to  the  line  of  the  sidewalk  I  thought 
I  was  by"  the  gas  box,  "and  caught  my  toe. 
I  thought  I  had  got  around  it  There  was  no 
light  there.  ♦  •  •  I  stumped  my  toe  on  it  a 
time  or  two"  before.  "I  knew  it  was  there 
all  the  time."  "Where  the  horses  travel  I 
would  have  been  all  right"  "You  had  walked 
along  there  frequently?  Yes,  sir.  Had  not  fall- 
en down?  No;  my  daughters  would  lead  me 
along  [he  was  63  years  of  age].  And  yon  will 
not  say  there  was  not  plenty  of  room?  Yes, 
sir;  if  I  could  see.  If  you  had  walked  straight 
along,  yon  would  not  have  fallen?  If  the  lum- 
ber had  not  been  there,  I  would  not  The  lum- 
ber was  there.  I  could  tell  the  ends  were  stick- 
ing out  2V6  or  three  feet.  You  mean  out  even 
with  the  gas  plug?    Yes,  sir." 

However,  from  the  testimony  of  Plfer  It 
appears  the  lumber  was  at  least  10  feet  from 
and  not  directly  opposite  the  gas  box,  and 
from  the  testimony  of  other  witnesses,  in- 
cluding the  plaintiff,  that  the  lumber  was 
near  the  fence,  and  the  gas  box  18  inches 
from  the  outer  edge  of  the  walkway,  the 
width  of  which  was  from  4%  to  6  feet  If, 
with  this  knowledge,  plaintiff  chose  to  fol- 
low an  unsafe  rather  than  an  equally  con- 
venient and  entirely  safe  course,  which,  as 
he  admits,  was  readily  accessible  and  free 
from  obstructions,  he  must,  in  view  of  oar 
holdings,  bear  the  burden  Incident  to  hia 
choice ;  for  if,  upon  the  facts  thus  admitted, 
plaintiff  can  recover.  It  is  difficult  to  con- 
ceive under  what  circumstances  the  doctrine 
of  contributory  negligence  Is  applicable  A 
traveler  on  a  highway,  nnder  the  circum- 
stances here  disclosed,  must  exercise  a  higher 
degree  of  care  for  his  own  safety  than  plain- 
tiff exercised  at  the  time  of  his  injury,  before 
he  can  Justly  impute  liability  to  a  municipal- 
ity. The  facts  admitted  bring  the  case  clear- 
ly within  the  principles  frequently  announced 
by  this  court  Phillips  v.  County  Court,  31 
W.  Va.  477,  7  8.  B.  427;  Moore  y.  Hunting- 
ton, 31  W.  Va.  842,  8  8.  E.  512;  Hesser  v. 
Grafton,  33  W.  Va.  648,  11  S.  E.  211 ;  Snod- 
dy  V.  Huntington,  37  W.  Va.  Ill,  16  a  B. 
442;  Slaughter  v.  Huntington,  64  W.  Va. 
240,  61  S.  B.  155,  16  L.  R.  A.  (N.  S.)  459; 
Shriver  t.  Comity  Court,  66  W.  Va-  685,  66 
S.  B.  1062,  26  U  R.  A.  (N.  S.)  377;  Hysell 
v.  Central  Caty,  68  W.  Va.  769,  70  8.  E,  767. 
See,  also,  6  McQuilUn  on  Mun.  Corp.  {{  2826- 
2835. 

These  cases  agree  in  denying  relief  to  a 
plaintiff  where,  with  knowledge  of  an  ob- 
struction rendering  a  highway  unsafe,  he  la 
injured  as  a  result  of  his  own  negligence  or 
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want  of  dne  care,  especiftlly  where,  as  In  this 
-case,  by  the  exercise  of  reasonable  diligence 
be  could  have  passed  in  safety  over  other 
portions  thereof  equally  convenient  to  him 
«nd  on  which  he  could  walk  free  from  dan- 
ger wr  risk  of  Injury.  Under  these  condi- 
tions, it  is  difficult  to  conceive  any  principle 
entitling  him  to  recover  for  an  Injury,  which 
would  not  have  occurred  but  for  hia  own  neg- 
ligence. 

The  trial  conrt  sbonld  have  sustained  de- 
fendant's motion  to  exclude  plaintiff's  evl- 
-dence.  Not  having  done  so,  we  reverse  its 
Judgment,  and  oiter  Judgment  here  for  de- 
fendant 


(74  W.  Va.  683) 

WHiDASIN  V.  LONG  et  al. 

<Snpreme  Court  of  Appeals  of  West  Virginia. 

AprU  22,  1913.    On  Rehearing, 

June  23,  1014.) 

f8yU»lM*  by  the  Coitrt.) 

1.  PBArDTTLENT  CONVETANCES  (|  217*)— AC- 
TION—DEMAWn  Not  Matobed. 

A  suit  to  set  aside  a  fraudulent  convey- 
ance, under  section  2,  chapter  133,  Code  1906, 
instituted  by  a  creditor  at  large  for  a  legal  de- 
mand not  due,  cannot  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  S  640;  Dec.  IMg.  S 
217.*1 

2.  Cbeditobs'  Suit  (§  36*)  —  BEaiHitiNO  or 
SciT— Date  ok  Whit. 

When  the  bill  is  filed  in  snch  suit  the  time 
-of  the  suit  relates  back  to  the  date  of  the  valid 
writ,  though  not  served. 

[£d.  Note. — For  other  cases,  see  Creditors' 
Suit,  Cent.  Dig.  8  145;    Dec  Dig.  {  36.*] 

8.  CREMTOBfl'    Suit    (J    47*)  —  Payment   of 

Debt. 

When  after  snch  rait  is  brought,  the  debt 
then  due  is  paid  oS  and  discharged  by  judg- 
ment and  execution  or  otherwise,  the  ques- 
tions arising  on  such  bill  become  moot  and  the 
bill  is  properly  dismissed. 

[Ed.  Note. — For  other  cases,  see  Creditors' 
Suit,  Dec.  Dig.  |  47.*] 

4.  CBEniTOBs'   Suit  ({  89*)— Pueadino— Dx- 

hubreb. 

If  such  bill  shows  on  its  face  in  connec- 
tion with  the  summons,  which  being  a  part  of 
the  record  may  be  looked  to  on  demurrer,  that 
the  debt  dne  at  the  time  of  the  suit  had  been 
paid  off  at  the  time  the  bill  was  filed,  the  de- 
murrer is  well  founded  and  should  be  sustained, 
and  the  bill  not  being  susceptible  of  amendment 
is  properly  dismissed  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  gS  154-164;   Dec.  Dig.  §  39.*] 

Appeal  from  Circuit  Court,  Mercer  County. 

Bill  by  C.  E.  Wildasin  against  J.  A.  Long 
and  others.  Decree  for  defendants,  and 
plaintiff  appeals.     Modified  and  affirmed. 

Randolph  Henry,  of  Princeton,  for  appel- 
lant Woods  &  Martin,  of  Princeton,  for  ap- 
pellees. 

MILLER,  3.  This  la  a  suit  by  plaintiff,  a 
creditor  of  J.  A.  Long,  J.  S.  Long,  and  J.  P. 
liong,  under  section  2,  chapter  133,  and  sec- 
tion 2,  chapter  74,  Code  1906,  against  J.  A. 
Long,  H.  V.  Long,  his  wife,  and  Louis  Long, 


a  son,  to  set  aside  as  fraudulent,  a  deed  made 
July  27,  1907,  recorded  June  12,  1908,  by  J. 
A.  Long  to  H.  V.  Long,  for  the  purported  con- 
sideration of  fifteen  hundred  dollars,  ac- 
knowledged as  paid,  a  tract  of  ninety-two 
acres  of  land  in  Mercer  County,  described  by 
metes  and  bounds,  and  as  having  been  the 
same  land  conveyed  to  J.  A.  Long  by  D.  N. 
Neal,  by  deed  dated  September  12,  1904,  and 
to  subject  the  same,  or  the  interest  of  said 
J.  A.  Long  therein,  alleged  to  be  a  half  un- 
divided interest,  to  the  payment  of  plaintiff's 
debt  While  the  deed  last  referred  to  pur- 
ports to  convey  the  whole  estate  in  the  land, 
the  bill  alleges,  and  the  deed  from  Neal 
shows,  the  land  was  conveyed  to  J.  A.  Long 
and  H.  V.  Long,  bis  wife,  Jointly. 

The  debt  with  which  plalntifl  sought  to 
charge  the  land  was  a  balance  of  about  $483.- 
35,  purchase  money,  for  a  saw  mill  sold  J.  A. 
Long  and  his  son,  W.  J.  Long,  In  March, 
1907.  After  sale  and  delivery  of  the  mill, 
and  considerable  use  of  it  by  the  purchasers, 
and  suit  by  plaintiff  against  them  for  the  bal- 
ance due,  a  new  contract  in  writing  was  en- 
tered into,  dated  February  3,  1908,  consum- 
mated after  considerable  delay  by  the  Longs, 
about  March  14,  1908,  whereby  the  proper- 
ty was  to  be  and  was  in  fact  passed  Into  the 
possession  of  J.  P.  Long,  J.  S.  Liong,  and  N. 
H.  Long,  sons  of  J.  A.  liOng,  and  brothers  of 
W.  J.  Long,  as  purchasers  thereof,  said  pur- 
chasers to  pay  the  balance  due  thereon ;  and 
the  contract  recites  that  in  consideration  of 
$600.00  paid  and  to  be  paid,  as  follows: 
$100.00,  cash,  and  $100.00  respectively  in 
three,  six,  nine  and  twelve  months,  evidenced 
by  negotiable  notes  of  even  date  therewith, 
and  endorsed  by  said  J.  A.  Long,  as  surety, 
the  plaintiff  thereby  bargained,  sold,  assign- 
ed, transferred  and  delivered  said  property 
to  the  said  J.  P.,  J.  S.,  and  N.  E.  Long,  re- 
taining the  legal  title  thereto  as  further  se- 
curity for  the  purchase  money.  The  bill  al- 
leges as  the  fact  is  that  the  cash  payment 
called  for  was  not  paid,  but  a  sixty  day  note, 
endorsed  as  the  other  notes  were,  by  J.  A. 
Long,  was  accepted,  in  a  final  effort  to  close 
the  sale,  in  lieu  of  the  cash  payment 

The  original  process  in  this  suit  tested  July 
10,  1908,  returnable  the  first  Monday  in  Au- 
gust following,  when  the  bill  was  filed,  was 
never  executed,  and  a  new  or  alias  summons 
sued  out  and  tested  October  1,  1908,  and 
made  returnable  to  November  rules  follow- 
ing, was  executed  on  all  defendants,  October 
26,  1908. 

After  plaintiff  took  his  testimony,  defend- 
ants took  depositions,  beginning  November 
16,  and  ending  December  7, 1909,  but  entered 
no  other  appearance  until  December  2,  1900, 
when  defendants,  J.  A.  Long  and  H.  V.  Long 
appeared  and  filed  their  separate  demurrers 
and  answers  and  took  a  rule  for  costs,  the 
court  staying  all  further  proceedings  until 
this  rule  should  be  complied  with,  which  waf 
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done  December  16,  1909.  The  defendant 
Louis  Long  entered  no  appearance  and  as  to 
Mm  the  bill  was  taken  for  confessed. 

By  the  final  decree  of  May  18, 1910,  appeal- 
ed from,  the  court  below  was  of  opinion  upon 
the  demurrer  that  it  should  be  sustained, 
and  upon  the  merits,  that  plaintiff  was  not 
entitled  to  the  relief  prayed  for,  and  accord- 
ingly it  was  adjudged,  ordered  and  decreed 
that  the  demurrer  be  sustained,  and  on  the 
merits  that  the  bill  be  dismissed,  without  prej- 
udice to  plaintiff,  by  reason  of  sustaining 
the  demurrer,  to  institute  any  other  proper 
action,  as  he  might  be  advised,  on  the  notes 
sued  on. 

[1]  One  of  the  propositions  relied  on  by 
appellees,  and  which  should  first  be  disposed 
of  Is  that  the  suit  was  prematurely  brought, 
for  if  sustained,  the  decree  below  must  be 
affirmed,  upon  the  rules  and  principles  of 
Prye  v.  Milcy,  64  W.  Va.  324,  46  8.  E.  135. 
This  question  if  not  presented  by  the  de- 
murrer arises  on  the  merits,  by  reference  to 
the  original  and  alias  writs.  The  facts  are, 
that  on  July  10, 1908,  the  date  of  the  teste  of 
the  original  writ,  the  first  two  of  the  five 
notes  sued  for  were  past  due,  and  on  which, 
on  June  1,  1908,  suit  had  been  brought,  and 
on  July  8,  two  days  before  the  teste  of  the 
writ,  after  much  delay  by  defendants.  Judg- 
ment was  pronounced  by  the  Justice,  and  on 
which  execution  issued  and  was  levied  on 
said  mill,  and  on  July  25,  1908,  the  same  was 
sold,  and  purchased  by  plaintiff  for  suincient, 
after  payment  of  costs,  to  pay  the  Judgment, 
which  was  done,  and  to  leave  a  balance  of 
$27.47  to  apply  on  the  third  note  falling  due 
August  8,  1908,  which  happened  to  be  the 
rule  day  to  which  the  original  writ  was  re- 
turnable, and  at  which  time  the  bill  was 
filed.  The  original  writ,  however,  failed  of 
service  and  an  alias  was  necessary  and  be- 
fore it  issued,  in  October,  1908,  the  six 
months  note  fell  due. 

The  rule  of  Frye  v.  Mlley  is,  that  a  suit  to 
set  aside  a  fraudulent  conveyance,  under  sec- 
tion 2,  chapter  133,  Code  190Q,  instituted  by 
a  creditor  at  large  for  a  legal  demand  not 
due  cannot  be  sustained.  Clearly  the  pres- 
ent suit  was  well  founded  on  the  notes  due 
and  unpaid  at  the  date  of  the  teste  of  the 
original  writ;  but  before  the  return  day  of 
that  writ,  and  the  filing  of  the  bill,  as  the 
bill  by  reference  to  the  writ  clearly  shows, 
that  debt  had  been  reduced  to  judgment  and 
satisfied  on  execution.  As  to  that  part  of  the 
debt,  therefore,  the  cause  of  action  thereby 
ceased  to  exist,  and  all  questions  thereon 
thereafter  became  moot  questions.  When 
this  appears,  the  suit,  though  pending  on  ap- 
peal, should  be  dismissed.  Franklin  v.  Peers, 
95  Va.  602,  29  S.  E.  321  and  cases  dted: 
Bank  v.  Danser,  70  W.  Va.  629,  74  S.  E.  623 : 
State  V.  Lambert  52  W.  Va.  248,  43  S.  E. 
176;  Freer  v.  Uavis,  62  W.  Va.  1,  43  S.  E. 
164,  54  L.  R.  A.  556,  94  Am.  St  Rep.  895. 

[2]  But  can  Jurisdiction  be  maintained  on 
the  tliird  note  which  fell  due  August  S,  the 


return  day  of  the  writ,  and  the  day  the  bill 
was  filed?  Suit  could  not  have  been  brought 
on  that  note  on  that  day,  and  at  the  earliest 
not  nntil  the  following  day.  But  we  mnst 
determine  the  case  with  reference  to  the 
right  existing  at  the  date  of  the  suit  for  the 
date  of  the  teste  of  the  writ  is  the  beginning 
of  the  suit,  not  the  date  of  the  filing  of  the 
bill ;  and  when  the  bill  is  filed  it  relates  back 
to  the  date  of  the  valid  writ  Section  5, 
chapter  124,  Code  1906;  Honesdale  Co.  v. 
Montgomery,  66  W.  Va.  397,  49  S.  E.  434: 
Manufacturing  Co.  t.  Chewning,  62  W.  Va. 
523,  44  S.  B.  193;  Lawrence  v.  Winifrede 
Coal  Co.,  48  W.  Va.  139,  85  S.  E.  928;  OU  & 
Gas  Well  Supply  Co.  v.  Gartlan,  58  W.  Va. 
267,  52  S.  E.  624. 

[3]  However,  It  is  attempted  to  support 
Jurisdiction  on  the  alias  writ  issued  on  Octo- 
ber 1,  1908,  returnable  to  November  rules,  as 
the  beginning  of  new  suit  But  this  cannot 
be  done.  According  to  Oil  ft  Gas  Well  Sup- 
ply Co.  T.  Gartlan,  and  other  cases  cited,  the 
date  of  the  original  summons  is  the  date  of 
the  commencement  of  the  suit  and  an  alias 
or  pluries  writ  or  summons,  regrularly  issued, 
is  the  continuance  of  the  original  valid  pro- 
cess, and  not  the  inception  of  a  new  suit  or 
action.  So  that  by  all  authorities  we  must 
look  to  the  date  of  the  original  valid  writ, 
though  not  served,  as  the  date  of  the  begin- 
ning of  the  suit ;  and  as  the  only  debt  then 
due,  and  which  could  be  relied  on  to  support 
the  Jurisdiction,  has  been  fully  paid  off  and 
discharged,  the  questions  on  tliat  bill  are 
now  only  moot,  and  were  but  moot  questions 
when  the  bill  was  filed. 

[4]  But  is  this  question  of  right  and  Juris- 
diction reached  by  the  demurrer?  Not  unless 
on  demurrer  we  can  look  to  the  original  writ 
to  ascertain  its  date,  for  it  does  not  other- 
wise appear  on  the  face  of  the  bill.  The 
correction  of  the  decree  below  sustaining  the 
demurrer  can  be  sustained,  if  at  all,  alone  on 
this  ground,  for  we  find  no  other  good  ground 
of  demurrer,  and  none  is  pointed  out.  In 
equity  causes,  we  think,  the  summons  is  a 
part  of  the  record  for  all  purposes.  Section 
6,  chapter  135,  Code  1906,  relating  to  the 
making  up  of  records  for  appeal  to  thii« 
court  so  implies.  In  Pickens  v.  Stout  67  W. 
Va.  422,  439,  U8  S.  E.  364,  on  the  question  of 
the  statute  of  limitations  then  involved,  wc 
looked  to  the  process  to  ascertain  the  fact  of 
its  date  and  service,  as  constituting  a  part 
of  the  record.  In  actions  at  law  the  writ 
is  never  a  part  of  the  record  except  to  sustain 
the  Judgment,  unless  made  so  by  being  read 
uu  oyer  craved.  Then  a  "demurrer  says  that 
the  facts  as  they  appear  by  the  writ  and  dec- 
laration are  not  suflicient  in  law."  Why 
then  does  not  a  demurrer  in  equity  reach  u 
fact  appearing  in  the  process,  which  without 
oyer  is  a  part  of  the  record.  We  think  it 
does.  Though  not  a  point  of  the  syllalms  we 
understand  this  to  have  been  the  view  of 
Judge  Holt  in  Lambert  v.  Ensign  Mfg.  Co., 
42  W.  Va.  813,  817,  26  S.  E.  431,  433.    That 
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was  an  action  for  death  by  wrongful  act. 
After  using  the  language  quoted  above.  Judge 
Holt  then  says: 

"So  that  in  both  modes  (by  plea  or  demurrer) 
it  may  be  matter  of  fact  to  I>e  determined  by  the 
coart  by  inspection  of  the  record,  supposing 
the  proof  of  the  time  of  the  death  to  correspond, 
as  in  this  case  it  does,  with  the  averment  in 
the  declaration.  Therefore  the  defendant  may 
take  advantage  of  it  by  way  of  demurrer,  as 
was  done  in  this  case,  and  at  may  he  done  m» 
eqvity." 

See,  also,  6  Ency.  PI.  and  Pr.  326. 

The  demurrer,  therefore,  was  properly  sus- 
tained, on  the  ground  that,  the  cause  of  action 
dne  at  the  date  of  the  suit  had  been  paid, 
and  the  cause  of  action  remaining  had  not 
matured  at  the  date  of  the  suit  Other 
grounds,  as  multifariousness,  were  not  well 
founded.  But  on  sustaining  the  demurrer, 
and  without  leave  to  amend,  and  as  if  upon 
the  merits,  the  court  dismissed  the  bllL  As 
however  the  court  could  see  that  no  amend- 
ment could  be  made.  It  was  not  error  to  dis- 
miss on  demurrer,  with  proper  savings  to  the 
plaintiff.  The  savings  in  favor  of  plaintifF, 
however,  were  too  Uroited.  As  no  motion 
was  made  by  plaintifT  In  the  court  below  for 
a  different  savings,  however,  we  are  of  opin- 
ion to  modify  the  decree  so  as  to  save  to 
plaintiff  any  and  all  rights  of  action  either  at 
law  or  in  equity  on  the  notes  remaining  un- 
paid, and  with  respect  to  the  alleged  fraudu- 
lent conveyances  and  Judgment  confessed, 
set  forth  in  the  bill,  as  be  may  be  advised, 
any  thing  In  said  decree  to  the  contrary  not- 
withstanding, and  as  so  modified,  we  are 
further  of  opinion  the  decree  should  be  af- 
firmed, with  costs  to  the  appellees. 

On  Rehearing. 

We  are  of  opinion  to  adhere  to  the  opinion 
and  decision  on  the  former  hearing.  By  affi- 
davit of  the  clerk  of  the  circuit  court  filed  in 
tills  court  with  appellant's  petition  for  re- 
hearing, be  proposed  to  impeach  the  record 
originally  certified,  and  to  show  that  the  orig- 
inal writ  of  July  10, 1008,  is  a  spurious  paper, 
and  no  part  of  the  record.  While  the  affida- 
vit so  states,  the  bill  on  Its  face  Is  headed 
August  rules,  1008,  the  rules  to  which  that 
process  was  returnable.  Besides  the  bill. 
In  its  prayer,  Implies  that  at  the  time  It  was 
filed,  at  least  at  the  time  it  was  prepared,  the 
notes  sued  on  were  not  then  due.  Moreover, 
the  affidavit  says,  that  the  process  of  October 
1,  1906,  returnable  to  November  rules.  Is  not, 
as  It  purports  to  be,  an  alias  process.  It  says 
that  the  styling  of  this  process  as  an  alias 
was  an  Inadvertence,  or  that  "the  original 
was  Issued  September  20th,  and  returned 
not  found  or  not  executed,  aiud  also  lost,  or 
never  returned."  It  may  be  Inquired  if  the 
deric  could  not  be  certain  about  the  process 
of  September  20th,  how  could  he  speak  with 
certainty  about  that  of  July  10,  1008,  copied 
in  tbe  record,  and  as  to  whether  or  not  alias 
inrocess  issued  at  August  rules,  which  would 


show  a  continuance  of  the  suit?  We  do  not 
think  It  would  be  safe  to  sanction  the  prac- 
tice of  Impeaching  court  records  In  this  way. 
It  would  be  unfair  to  the  court  below,  and 
dangerous  In  the  extreme.  We,  therefore, 
re-afflrm  the  decree. 


at  W.  Va.  261) 
STATE  ex  reL  WHITE  OAK  FUEL  CO.  v. 
DAVIS,  SheritE. 

(Supreme  Court  of  Appeals  of  West  Virt^a. 
May  5,  1014.    On  Petition  for  Rehear- 
ing, Jane  0,  1014.) 

(Syttahut  by  the  Court.) 

1.  Mandamus  (SllS*)  —  Taxation  (f  527*)  — 
Payment  of  Taxes— AVAXLABiLrrr  of  Ob- 

DKBS. 

As  tax  collector,  a  sheriff,  having  in  his 
bands,  actually  or  constmctively,  funds  appli- 
cable to  the  payment  thereof  is  bound  to  re- 
ceive lawfnlly  drawn  county  and  district  orders 
from  a  taxpayer  in  satisfaction  of  his  state, 
county,  and  district  taxes,  if  such  orders  are 
due  and  owned  by  the  taxpayer;  and  mandamus 
lies  to  compel  such  acceptance. 

(Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  f  250;  Dec.  Dig.  I  118;*  Taxation, 
Cent.  Dig.  |{  970-078;  Dec.  Dig.  §  627.»] 

2.  Taxation  (J  627*)  —  Payment  of  Taxes  — 
AvAii.ABii.rrY  OF  Obdebs. 

That  the  orders  tendered  were  drawn  in  a 
fiscal  year  prior  to  that  for  which  the  taxes  are 
due,  and  made  payable  out  of  the  funds  of  such 
previous  year,  constitutes  no  ground  for  refus- 
al to  accept  them  in  payment  of  the  taxes. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  SS  070-078;   Dec  Dig.  |  827.»] 

8.  Taxation   (8   906%*)  —  Collection  and 

DlSBTTBSBMERT  —   ESTIMATE       BT       CoaNTY 

Court. 

The  estimate  made  by  a  conntiy  court  in 
accordance  with  the  reqnirements  of  section  29, 
c.  39  (sec.  1571),  and  section  0,  c.  28a  (sec.  882> 
Code  1913,  does  not  constitute  a  rule  for  the 
guidance  of  the  sheriff  in  the  collection  or  dis- 
bursement of  county  levies. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  11  1737,  1738;   Dec.  Dig.  S  906%.»J 

4.  Mandamus  (§  7*)— Discbetionast  Poweb 
to  Refuse— Riqht  to  Exeboise. 

Discretionary  power  to  refuse  the  writ  of 
mandamus  will  not  be  exercised  in  a  case  in 
which  the  legal  right  is  clear,  substantial  and 
fruitful  in  benefits,  and  the  plaintiff  has  done 
nothing  out  of  which  an  equitable  estoppel,  or 
defense  in  the  nature  of  one,  can  arise. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §  5;  Dec.  Dig.  {  7.*] 

Robinson  and  Williams,  JJ.,  dissenting. 

£<rror  to  Circuit  Court,  Fayette  County. 

Mandamus  by  the  State,  on  the  relation 
of  the  White  Oak  Fuel  Company,  against  T. 
J.  Davis,  Sheriff,  etc  Judgment  for  relator, 
and  defendant  brings  error.  Affirmed,  and 
rehearing  denied. 

O.  R.  Summerfleld,  of  FayettevIUe,  and 
Fred  O.  Blne^  of  Charleston,  for  plaintiff  In 
error.  Dillon  ft  Nuckolls,  of  Fayetteville,  for 
defendant  In  error. 
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LYNCH,  J.  By  proper  writ,  the  drcdlt 
court  commanded  T.  J.  Davis,  sheriff,  to  re- 
ceive. In  payment  of  taxes  assessed  a^lnst 
the  relator,  the  White  Oak  Fnel  Company, 
for  the  year  1913,  orders  Issued  by  the  county 
court  and  drawn  on  the  levies  of  former 
years.  The  orders,  five  In  number,  bear  date 
August  24,  1910;  May  31,  1911;  August  29 
and  October  22,  1912.  Wltti  one  exception, 
they  were  Issued  early  in  the  tax  years. 
Two  were  drawn  on  the  levies  of  1910,  the 
>thers  on  the  levies  of  1912;  one  on  the 
county  poor  fund,  four  on  the  road  fund  of 
Fayettevllle  district;  and  all  of  them  were 
promptly  presented  for  payment  to  the  for- 
mer sheriff,  and  by  him  Indorsed,  "No  funds." 
Davis,  whose  term  as  sheriff  began  January 
1,  1913,  declined  to  accept  the  orders,  when 
presented  to  him  in  payment  of  taxes  on  No- 
vember 26,  1913,  because,  as  he  claims,,  they 
were  drawn  on  resources  from  which  he  had 
received  a  sum  insufficient  to  pay  the  orders 
owned  by  the  relator,  and  which,  save  $300, 
he  bad  previously  applied  in  discharge  of 
other  orders  drawn  thereon. 

[1-4]  This  statement  clearly  brings  the  case 
within  the  principles  announced  in  State  ex 
rel.  v.  Melton,  62  W.  Va.  263,  57  S.  B.  729: 
unless,  as  it  is  claimed,  chapter  63,  Acts  1907 
(section  29,  c.  89  [sec.  1571]  Code),  and  sec- 
tion 9,  c.  9,  Acts  1908  (section  8,  c.  28a  [sec. 
882]  CoAe),  subsequently  enacted,  forbid  ap- 
plication of  the  levies  of  1913  to  payment  of 
orders  drawn  on  and  payable  out  of  revenues 
of  other  years.  It  Is  argued  that  the  chapter 
and  section  cited  were  expressly  enacted  to 
avoid  the  effect  of  the  holding  in  that  case, 
and  thereby  to  forbid  application  of  the 
levies  of  one  year  to  liquidation  of  indebted- 
ness previously  contracted  by  the  county 
court  But  nowhere  do  counsel  direct  atten- 
tion any  definite  or  express  provision  therein, 
or  any  other  provision,  before  or  since  enact- 
ed, warranting  the  inference  of  any  inten- 
tion to  evade  the  effect  of  the  holding  in  the 
Melton  Case,'  or  to  modify  the  mandate  of 
section  16,  c.  41  [sec.  1651]  Code,  whereby  a 
sheriff  is  expressly  required  to  receive,  in 
payment  of  "taxes,  county  and  district  levies, 
militia  fines  and  officers'  fees,  any  county 
or  school  order  or  draft,"  then  due  and  play- 
able, and  drawn  on  him  pursuant  to  law.  If 
the  person  offering  the  same  is  then  entitled 
thereto. 

It  is  conceded  that  all  the  orders  owned  by 
the  relator  were  lawfully  drawn,  implying,  of 
<i»urse,  as  the  fact  is,  that  the  count}-  court 
tod  by  levies  provided  a  fund  amply  suf- 
ficient for  payment  of  all  orders  drawn  or 
that  could  lawfully  be  drawn  payable  out  of 
the  levies  of  those  years. 

The  chapter  cited,  as  does  also  chapter 
28a,  prescribes  the  procedure  to  be  observed 
by  all  levying  tribunals.  Their  provisions 
are  explicit,  and  essentially  mandatory.  The 
concession  that  the  relator's  orders  were 
lawfully  drawn  carries  with  it  the  implica- 


tion that  the  county  court,  before  laying  the 
levies  in  1910  and  1912,  had  performed  all 
the  duties  thus  prescribed.  Besides,  the  rec- 
ord shows  nothing  to  the  contrary. 

By  section  9,  c.  9,  Acts  1908,  the  county 
court  cannot  lawfully  expend  any  money  or 
incur  any  indebtedness  not  expressly  authoriz- 
ed, nor  make  any  contract  "the  performance  of 
which,  in  whole  or  in  part,  would  involve 
the  expenditure  of  money  in  excess  of  funds 
legally  at  the  disposal  of  such  tribunal,  issue 
or  authorize  to  be  Issued  any  certificate,  or- 
der or  other  evidence  of  indebtedness  which 
cannot  be  paid  out  of  the  levy  for  the  cur- 
rent year  or  out  of  the  fund  against  which  it 
is  issued."  It  declares  that  members  of  the 
levying  bodies  who  violate  any  of  the  provi- 
sions of  the  chapter  shall,  be  liable  in  dam- 
ages to  any  person  prejudiced  thereby,  and 
also  guilty  of  a  misdemeanor,  and,  upon  con- 
viction, punished  by  fine  and  imprisonment, 
in  addition  to  forfeiture  of  office. 

When  condensed,  section  8  of  the  same 
chapter,  cited  in  argument,  but  for  what  pur- 
pose is  not  obvious,  authorizes  a  special  debt 
levy  not  exceeding  10  cents  on  each  $100 
valuation  of  the  taxable  property  of  the 
county  or  district  according  to  its  last  assess- 
ment, for  as  many  years  as  may  be  neces- 
sary to  pay  off  any  indebtedness  incurred 
prior  to  January  1,  1908;  and  provides  that, 
for  this  purpose,  the  fund  so  raised  shall  be 
kept  separate  from  other  levies,  and  applied 
In  the  order  of  their  dates  to  the  liquidation 
of  such  indebtedness.  "If  after  paying  off 
such  debts,  or  effecting  the  object  of  said  ad- 
ditional levy  or  of  said  special  levy,  any  bal- 
ance remains  of  any  such  funds,  the  same 
shall"  be  disposed  of  as  provided  therein. 

None  of  these  provisions  prescribe  penal- 
ties against  any  person  other  than  members 
of  the  levying  tribunals.  Their  manifest  ob- 
ject was  to  protect  the  subdivisions  thus  rep- 
resented against  an  indebtedness  created 
from  year  to  year  is  excess  of  the  resources 
to  be  derived  from  each  annual  levy.  They 
do  not  contain  any  provisions  prescribing  the 
duties  of  the  sheriff,  or  imposing  any  penal- 
ties upon  him,  or  forbid  compliance  by  him 
with  the  express  provisions  of  the  section 
requiring  acceptance  of  county  orders  in  pay- 
ment of  taxes.  His  conduct  is  still  regulat- 
ed by  the  statutes  In  force  when  the  Melton 
Case  was  decided. 

In  argument  some  stress  was  also  laid  on 
section  9,  c.  80  (sec.  1030)  Code  1913.  Hav- 
ing been  passed  in  1904,  it  was  also  in  force 
when  the  Melton  Case  was  decided.  It  re- 
quires the  sheriff  to  keep  separate  accounts, 
in  the  form  prescribed  by  the  state  tax  com- 
missioner, of  all  taxes  received  and  disbursed 
by  him  for  state,  county,  district,  and  school 
district  purposes,  so  as  to  show  the  total  re- 
ceipts and  disbursements  up  to  the  close  of 
business  on  each  day,  and  the  balance  then 
due  from  or  to  him  on  account  of  each  fund, 
a  statement  of  which  he  shall  on  the  follow- 
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Ins  morning  file  with  the  cleib  of  tbe  connty 
coart,  who  shall  post  the  same  Immediately 
In  Ms  office  antil  the  next  like  statement  la 
received  and  posted,  when  the  former  shall 
be  filed  and  preserved  In  his  oSice.  Bnt,  we 
repeat,  this  requirement  was  In  force  at  the 
time  the  Melton  Case  was  decided,  and.  In- 
deed, In  Its  essential  featnr es,  since  Its  en- 
actment in  1904. 

But  counsel  for  respondent  direct  attention 
to  an  existing  indebtedness  against  Fayette 
county  in  excess  of  the  resources  derivable 
from  any  rate  legally  leviable  on  its  taxable 
property,  and  the  consequent  diversion  of  the 
levies  for  1913  from  the  purposes  for  which 
they  were  laid,  if  the  orders  owned  by  the 
relator  may  lawfully  be  applied  in  payment 
of  taxes  assessed  for  that  year.  Bnt,  as  this 
court  in  the  Melton  Case  elaborately  discuss- 
ed and  answered  the  same  argument,  based 
on  a  similar  condition  then  said  to  exist  in 
Kanawha  county,  further  discussion  is  deem- 
ed annecessary.  We  add  only  that  such  con- 
dition Is  so  deplorable  that  any  effort  to  pre- 
v^it  its  recurrence  recommends  itself  to 
favorable  consideration.  The  Legislature,  no 
doubt,  by  the  drastic  enactments  to  which 
we  have  referred,  intended  to  deter  members 
of  levying  tribunals  from  creating  any  lia- 
bility, by  contract  or  by  orders,  in  excess  of 
the  resources  derived  from  annual  levies. 
Bat  nowhere  did  it  require  a  sheriff  to  know, 
or  ascertain  by  investigation,  whether  or  not 
any  order  duly  issued  and  presented  for  pay- 
ment by  the  lawful  owner  was  in  excess  of 
levies  legally  authorized.  The  county  court 
in  this  case  Is  the  body  legally  anthorized  to 
.  lay  the  levies  and  draw  orders  thereon. 
Wherein  it  proceeds  unlawfully  its  members 
are  liable  In  damages  to  any  person  injured, 
and  amenable  to  criminal  prosecution.  The 
statutes  cited  do  not  prescribe  any  regnla- 
tlons  for  the  guidance  of  the  sheriff,  except 
as  to  the  methods  of  accounting,  or  in  any 
degree  relax  the  rigid  rule  requiring  payment 
of  county  orders  In  cash,  or,  as  a  cash  eqiuiv- 
alent,  acceptance  in  lien  of  taxes  chargeable  to 
the  owner.  His  duties  are  to  collect  levies 
when  made,  and  pay  orders  when  issued  by 
the  county  court  He  is  not  required,  or  per- 
mitted, to  judge  of  the  lawfulness  of  orders 
drawn  against  funds  in  his  hands,  or  to  as- 
certain whether  they  are  in  excess  of  the 
levies  collectible  by  him.  That  duty  devolves 
solely  on  the  levying  trlbunaL  It,  and  not 
the  sheriff,  assumes  the  risk  and  liability  im- 
posed by  the  statutes. 

Again,  it  is  said  the  relator  has  his  remedy 
under  the  statute.  He  may,  and,  it  is  con- 
tended, must,  sue  the  members  of  the  court 
to  recover  the  amount  of  the  orders.  But, 
as  already  stated,  when  Issued,  there  were 
funds  adequate  and  available  to  pay  all  or- 
ders then  drawn  on  the  funds  against  which 
Its  orders  were  also  chargeable.  The  sheriff 
Indorsed  them,  "No  funds."  The  county 
court  bad  anthorized  the  levy  and  issued  the 
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orders;  the  owner  had  presented  them  for 
payment  The  sttCtute  prescribing  punish- 
ment was  not  violated  at  that  time.  The 
county  court,  the  sheriff,  and  the  relator  bad 
done  all  that  could  reasonably  be  required  of 
them.  They  could  do  no  more.  The  levies 
were  not  even  then  collectible,  except  those 
of  1910-11,  on  which  the  order  for  the  small- 
est amount  was  drawn.  It  is  therefore  ap- 
parent, even  without  respondent's  concession, 
that  the  orders  were  valid  and  lawful  when 
issued.  If  then  thus  valid  and  lawful,  what 
has  since  occurred  to  render  them  invalid  and 
unlawful  obligations,  unenforceable  or  inef- 
fectual as  charges  against  any  levies  or  re- 
sources out  of  which  they  were  originally 
payable?  Nothing  is  averred  or  proved  ef- 
fecting a  change  from  validity  to  invalidity. 
If  by  orders  subsequently  issued  by  the  coun- 
ty court,  and  paid  by  the  predecessor  of 
Davis,  the  fund  against  which  the  relator's 
valid  orders  were  drawn  has  been  exhausted, 
the  express  mandate  of  the  statutory  provi- 
sions dted .  was  violated  when,  and  not  be- 
fore, that  limit  was  reached.  But  the  sheriff 
did  not,  but  the  county  court  did,  then  be- 
come amenable  to  the  liability  and  punish- 
ment prescribed  by  statute.  When  that  con- 
dition of  invalidity  and  consequent  liability 
arose  the  record  does  not  disclose. 

WhUe  the  relator  may  come  within  the 
terms  of  the  statute  authorizing  any  person 
prejudiced  by  an  overissue  of  orders  to  sue 
and  recover  from  members  of  the  derelict 
tribunal,  shall  he  remain  remediless  If,  for 
any  reason,  his  action  shall  prove  abortive 
and  thereby  fall  of  relief?  Will  the  county 
be  still  permitted  to  retain  the  benefit  with- 
out remunerating  him  tor  the  loss  sustained 
by  the  mistake  or  willful  misconduct  of  its 
agents?  The  Legislature  surely  did  not  in- 
tend enrichment  of  a  county,  and  consequent 
impoverishment  of  any  of  its  citizens,  by 
such  wrongful  conduct  on  the  part  of  any 
levying  tribunal,  the  members  of  which  may 
financially  be  unable  to  respond  in  damages 
to  the  extent  of  the  indebtedness  said  to  ex- 
ist in  Fayette  county.  If  the  holder  of  an 
order  may  thus  be  exposed  to  loss,  he  must 
stand  in  an  attitude  of  constant  suspense 
and  watchfulness,  lest  the  wreckless  and  im- 
provident county  organization  may,  by  over- 
issue, exhaust  the  fund  on  which  he  relies 
before  the  sheriff  can  with  the  utmost  dili- 
gence even  begin  to  collect  the  levies  out  of 
which  It  Is  to  arise. 

Nor  does  the  further  argument  based  on 
failure  of  the  relator  to  repeat  demands  for 
payment  operate  to  defeat  relief  in  this  case. 
That  course  might  have  avoided  resort  to 
this  writ  But  no  statute  required  it  to  con- 
tinue from  time  to  time  to  demand  payment; 
and,  if  one  did  so  require,  there  is  neither 
allegation  nor  proof  that  relator  was  not 
duly  persistent  in  its  efforts  to  obtain  pay- 
ment of  Its  orders.  It  may  therefore  be  as- 
sumed that  it  did  all  that  sonnd  Judgment 
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and  bnsiiiesa  prudence  required  in  order  to 
accompliBh  that  purpose. 
Finding  no  error,  we  affirm  the  Judgment 

On  Petition  tor  Rehearing. 

POFFENBARGER,  J.  The  argument 
against  the  decision  in  this  case  proceeds 
upon  several  fallacious  propositions,  among 
which  are  the  following: 

(1)  Legislative  intent  and  purpose  to  de- 
prive persons  rendering  services  to  counties 
and  other  municipal  divisions  and  furnishing 
them  materials  without  any  compensation 
therefor,  or  at  least  any  remedy  by  which  to 
obtain  it,  in  all  those  instances  in  which,  by 
some  accident  or  oversight  or  misconduct  of 
an  officer,  there  has  been  a  ftiilure  to  make 
provision  for  immediate  payment  thereof,  a 
thing  so  unnecessary  and  so  far  at  variance 
from  justice  and  sound  expediency  that  it  can 
not  well  be  supposed.  It  is  not  in  keeping  or 
narmony  with  principles  of  common  or  public 
honor,  and  such  policy  might  and  likely 
would  be  wasteful  and,  In  some  cases,  calam- 
itous. If  every  person  rendering  service  or 
furnishing  materials  for  a  county  had  to  keep 
his  eye  on  the  public  records  and  make  his 
contract  with  the  court  at  his  peril,  with 
knowledge  of  the  rigid  enforcement  of  the 
regulation,  it  is  easy  to  perceive  cases  of 
imperious  necessity  which  the  court  could 
not  provide  for. 

(2)  There  is  an  assumption  of  right  in  this 
tourt  to  allow  a  mere  unnecessary  implication 
or  surmise  as  to  legislative  Intent  to  repeal, 
limit,  or  annul  positive  and  emphatic  statu- 
tory provisions  that  conflict  with  it  Though 
the  statute  says  In  plain  terms  sheriffs  shall 
pay  lawfully  drawn  connty  orders,  it  Is  said 
he  cannot  do  so,  because  the  Legislature 
forbade  the  issuance  of  orders,  for  the  pay- 
ment of  which  sufficient  provision  has  not 
been  made,  notwithstanding  the  orders  were 
lawfully  drawn  and  payable  when  they  were 
drawn. 

(3)  A  system  of  statutory  law,  the  provi- 
»lons  of  which  are  directed  solely  and  exclu- 
sively against  the  levying,  disbursing,  and 
auditing  tribunals  and  their  members  and  of- 
ficers, are  applied  in  argument  to  the  sheriff, 
the  paying  officer,  as  if  they  were  directed  to 
him,  notwithstanding  such  application  would 
make  him  disobey  the  statutes  which  directly, 
positively,  plainly,  and  emphatically  pre- 
scribe his  duties.  An  analysis  or  interpreta- 
tion of  statutory  provisions  Involving  such  a 
mass  of  contradiction  and  absurdity  cannot 
be  sound. 

The  injustice  and  impolicy  of  the  first 
proposition  and  the  contradiction  and  absurd- 
ity of  the  third  suffice  to  condemn  them  under 
a  well-settled  rule  of  interpretation  and  con- 
struction. Hasson  v.  City  of  Chester,  67  W. 
Va.  278,  67  S.  E.  731;  BuUding  Association 
V.  Sohn,  54  W.  Va.  101,  46  S.  E.  222;  Dickey 
V.  Smith,  42  W.  Va.  805,  26  a  E.  373.  Equal- 
ly  well-established   principles   overrule   the 


second  proposition  and  command  flection 
thereof.  A  statute  dealing  with  one  sabject 
la  not  presumed  to  have  been  Intended  to 
change  the  law  relating  to  another,  and  so 
strong  is  the  contrary  .presumption  that 
words  in  It  purporting  to  work  changes  in 
the  law  of  the  latter  or  Innovate  upon  an- 
other system  of  law  are  always  so  restrained 
and  limited  as  to  deny  such  effect  to  them. 
Reeves  v.  Ross,  62  W.  Va.  7,  57  S.  E.  284; 
State  V.  Melton,  62  W.  Va.  253,  57  S.  E.  729; 
Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va. 
120,  67  S.  E.  613 ;  Brown  v.  Gates,  15  W.  Va. 
131.  That  proposition  involves  repeal  of  ex- 
isting statutes  by  implication.  It  is  said 
the  statutes  prescribing  duties  of  the  sherllf 
have  been  repealed  by  other  statutes  pre- 
scribing duties  of  county  courts.  Repeals 
cannot  be  effected  in  any  such  slipshod  man- 
ner. Repeals  by  implication  are  never  fa- 
vored by  courts.  In  other  words,  every  rea- 
sonable presumption  against  Intent  to  repeal 
a  statute  by  mere  implication  must  be  in- 
dulged. State  V.  Enoch,  26  W.  Va.  253; 
Forqueran  v.  Donally,  7  W.  Va.  114;  Conley 
V.  Calhoun  County,  2  W.  Va.  416. 

The  Legislature  has  power  to  make  county 
courts  and  other  similar  bodies  deal  justly 
with  the  citizen,  and  at  the  same  time  pre- 
vent the  existence  of  an  unreasonable  amount 
of  floating  Indebtedness  or  any  at  all.  It  can- 
not authorize  local  municipal  Indebtedness 
without  a  referendum  of  the  proposition  to 
a  vote  of  the  people.  Const  art  10,  |  8.  For 
current  expenses  it  cannot  authorize  levies 
in  any  one  year  in  excess  of  95  cents  on  each 
$100  of  valuation  for  county  purposes  other 
than  the  support  of  free  scboola  Const  art 
10,  I  7.  It  has  construed  these  sections  as 
not  inhibiting  provision  for  overdrawn  orders 
(section  29  of  chapter  39  of  the  Code  of  1006), 
and  that  construction  has  been  sustained  by 
this  court  Armstrong  v.  County  Court,  41 
W.  Va.  602,  24  S.  E.  993;  State  v.  Melton,  62 
W.  Va.  253,  57  S.  E.  729;  Taylor  v.  Connty 
Court  57  W.  Va.  165,  60  S.  E.  720.  More- 
over, such  provision  has  been  made  in  ad- 
vance of  the  overdrafts,  and  hence  the  over- 
drafts are  not  debts,  within  the  meaning  of 
section  8  of  article  10  of  the  Constitution. 
How  can  it  be,  in  view  of  legislative  provision 
for  Its  almost  Immediate  payment  payment 
out  of  the  levy  of  the  next  year?  That  is 
not  such  indebtedness  as  Is  contemplated  by 
said  section  8,  for  It  must  have  a  reasonable 
interpretation.  It  is  impossible  wholly  to 
avoid  delay  in  iiayment  County  courts  must 
be  allowed  to  await  the  completion  of  con- 
tracts before  paying  the  amounts  due  under 
them,  and  the  collection  of  their  revenues,  as 
well  as  to  provide  for  accidents,  mistakes, 
and  other  contingencies.  The  f  ramers  of  the 
Constitution  never  Intended  this  provision  to 
operate  in  an  unreasonable,  oppressive,  or 
unjust  manner.  Its  purpose  was  to  prevent 
floating  or  unprovided  for  Indebtedness,  in- 
debtedness not  payable,  nor  capable  of  being 
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paid,  oat  of  such  snmB  as  the  taxing  bodies 
coald  raise  wltbln  the  limitation  on  the  pow- 
er of  taxation  prescribed  by  section  7  of  arti- 
cle 10,  and  the  execution  of  that  fnnctlon 
need  not  be  attended  by  a  brood  of  ridlcnlona 
and  absnrd  Incidental  and  minor  results  or 
consequences. 

Upon  these  broad  lines,  the  decision  in 
State  T.  Melton,  involving  exactly  the  ques- 
tion we  have  under  consideration  now,  was 
laid  down.  Since  it  was  rendered,  in  the 
year  1907,  the  Legislature  has  met  in  regular 
session  three  times,  and,  though  It  acted  up- 
on the  subject  of  county  and  road  levies  and 
the  powers  of  levying  bodies  and  the  duties 
of  the  sheriff,  it  has  left  section  16  of  chap- 
ter 41  of  the  Code  and  sections  38  and  39 
of  chapter  39  [sees.  1588,  1589]  of  the  Code, 
prescribing  the  duties  of  sheriffs,  respecting 
the  payment  of  county  orders  and  the  col- 
lection of  taxes,  altogether  unchanged  and 
unmodified,  and  thus  signified  Its  satisfaction 
with  the  decision. 

The  fiscal  business  of  a  county  or  district, 
like  most  other  financial  undertakings,  has 
its  two  departments,  the  auditing  department 
and  the  paying  department.  In  its  efforts  to 
prevent  local  indebtedness  in  the  form  of 
outstanding  orders,  not  payable  for  want  of 
funds  actually  levied,  the  Legislature  has 
limited  its  enactments  to  the  auditing  end  of 
the  subject.  It  has  inhibited,  in  most  em- 
phatic terms,  overdrafts  by  levying  and  dis- 
bursing bodies,  fixing  penalties,  both  civil  and 
criminal,  for  disregard  of  the  prohibition; 
but  it  has  left  the  paying  end  of  the  transac- 
tion Just  as  it  was  fixed  by  the  Legislature 
many  years  ago. 

The  legislative  mandate  to  the  sheriff,  in 
section  39  of  chapter  39  of  the  Code,  to  pay 
any  lawfully  drawn  county  order  presented 
to  him  and  properly  indorsed,  if  he  has  funds 
applicable  thereto,  still  stands,  together 
with  the  provision,  in  the  same  section,  giv- 
ing a  right  of  action  to  the  holder  of  the  or- 
der against  the  sheriff  and  his  sureties.  Sec- 
tion 37  [sec.  1586]  of  the  same  chapter  pre- 
scribes the  form  of  the  order,  requiring  the 
signature  thereto  of  the  clerk  of  the  court 
and  its  president.  Section  38  of  the  same 
chapter  Inhibits  the  payment  by  the  sheriff 
of  money  out  of  the  county  treasury,  except 
upon  an  order  signed  by  the  president  and 
the  derk  and  properly  indorsed,  or  upon  a 
Jadgment  or  decree  against  the  county  court 
Section  16  of  chapter  41  of  the  Code  express- 
ly requires  the  sheriff  to  accept  county  and 
school  orders  in  payment  of  taxes  of  all 
kinds,  state,  county,  district,  and  school 
district  There  is  but  one  limitation  upon 
these  provisions,  namely,  that  the  order  must 
be  due  and  payable  and  indorsed  by  the  hold- 
er. The  form  of  order  prescribed  does  not 
contemplate  the  issuance  of  an  order  pay- 
able at  a  future  date.  Its  terms  make  all 
orders  payable  upon  demand.  Section  39  of 
chapter  39  and  section  16  of  chapter  41  con- 


tain the  phrase  "due  and  payable."  Just 
what  this  means  the  statute  does  not  very 
clearly  express.  An  order  cannot  In  terms 
be  made  payable  out  of  a  future  levy.  Such 
an  order  is  void  on  its  face.  Davis  v.  County 
Court,  88  W.  Va.  104,  18  S.  E.  373;  Honaker 
V.  Board  of  Education,  42  W.  Va.  170,  24 
S.  E.  544,  32  L.  R.  A  413,  57  Am.  St  Rep. 
847.  Likely  the  payment  of  an  order  might 
be  deferred,  by  an  express  direction  of  the 
court,  to  some  future  time  within  the  fiscal 
year  in  which  it  is  drawn,  since  section  37  of 
chapter  39  says  no  order  shall  be  rendered 
invalid  by  a  defect  of  form,  and  authorizes 
the  use  of  a  number  of  modes  of  specification 
of  purposes  for  which  county  orders  may  be 
drawn.  However  this  may  be,  an  order  is 
not  due  and  payable  if  the  sheriff  has  no 
funds  In  his  hands,  actually  or  constructive- 
ly, applicable  to  the  payment  thereof;  for 
section  39  says  the  sheriff  shall  indorse  on 
orders  presented  to  him,  under  such  cir- 
cumstances, the  words,  "Presented  for  pay- 
ment" with  the  date,  and  sign  the  same, 
and  thus  be  excused  from  payment  thereof. 
In  such  case,  the  order  is  obviously  due,  but 
not  payable,  but  it  is  nevertheless  a  valid 
obligation  against  the  county,  for  the  same 
section  says  it  shall  be  payable  In  such  case, 
with  legal  interest  from  the  date  of  the  in- 
dorsement Since  the  sheriff  is  excused  from 
payment  and  the  order  is  made  interest-bear- 
ing, and  the  statute  says  it  shall  be  payable 
with  interest,  the  Intent  must  be  to  postpone 
payment  to  a  future  levy,  if  necessary.  Sec- 
tion 16  of  chapter  41  of  the  Code  requires  the 
officers  charged  with  the  collection  of  taxes, 
county  and  district  levies,  militia  fines,  and 
officers'  fees  to  receive  in  payment  therefor, 
at  par,  any  county  or  school  order  or  draft, 
drawn  on  him  pursuant  to  law,  which  is  then 
due  and  payable,  if  the  person  offering  the 
same  in  payment  is  entitled  thereto  at  the 
time  it  is  so  offered,  but  if  such  officer  has 
not  in  his  bands  money  applicable  to  the  pay- 
ment of  such  order,  he  is  not  required  so  to 
accept  it  but  only  to  indorse  thereon  the 
amount  of  taxes,  levies,  fines,  or  fees  held 
by  him  against  such  person,  and  the  fact  that 
he  has  no  money  in  his  hands  applicable  to 
the  payment  of  the  Iwlance  thereof.  The 
purpose  of  this  indorsement  is  not  very  clear. 
It  certainly  does  not  amount  to  satisfaction 
of  the  taxes,  for  it  leaves  nothing  in  the 
hands  of  the  sheriff  by  way  of  satisfaction 
thereof.  He  gets  no  money  and  has  no  paper 
in  his  hands  that  he  can  use  as  a  voucher 
in  his  settlement  and  he  may  never  see  that 
order  again.  It  may  be  lost  destroyed,  or 
assigned.  Its  purpose,  however,  is  not  im- 
portant here.  The  statutory  authority  of  the 
sheriff  or  collector  to  refuse  payment  or  ac- 
ceptance when  he  has  no  money  in  his  hands 
applicable  to  the  payment  of  the  order  serves 
the  purpose  of  showing  that  valid  orders  are 
not  always  payable,  and  to  that  extent  it 
explains  the  limitation  In  the  statute^  corn- 
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mancUng  tlie  sheriff  to  pay  orders  as  present- 
ed to  Iilm. 

Lack  of  fands  in  the  hands  of  the  sheriff 
bo  pay  an  order  does  not  establish  its  invalid- 
ity. In  Armstrong  y.  County  Court,  41  W. 
Ya.  602,  24  S.  E.  993,  Judge  Brannon  said: 

"Bat,  from  tb'e  mere  fact  that  we  find  a  coun- 
ty court  levying  for  county  orders  outstanding 
and  unpaid,  are  we  to  say  tbey  represent  in- 
debtedness incurred  by  tbe  court  in  violation 
of  tbe  Constitution?  Rather  should  we  not 
presume  that  tbey  represent  indebtedness  law- 
fully incurred?  He  who  alleges  their  invalidity 
must  show  it,  and  it  is  not  shown.  And  may 
there  not  be  allowances  for  indebtedness  law- 
fully incurred,  and,  by  reason  of  a  mistake  in 
the  estimate  of  the  county  court,  or  larger  de- 
linquency than  expected,  or  bankruptcy  of  a 
sheriff,  or  other  cause  producing  unexpected 
deficit,  no  money  to  pay  some  of  toe  county  or- 
ders? Surely  tiiey  are  not  to  remain  forever 
unpaid.  They  are  valid  unpaid  obligations  of 
the  county  court,  and  it  is  not  unlawful  to 
meet  them." 

The  statutory  provisions  thus  far  consid- 
ered not  only  Justify  the  sheriff  In  accepting 
and  regarding  as  valid  any  order  presented 
to  him  bearing  the  signature  of  the  president 
of  the  county  court  and  tbe  clerk  thereof,  but 
commanded  him  to  do  so.  Of  course  he 
would  not  be  required  to  pay  an  order  known 
to  have  been  forged  or  to  have  been  raised, 
but,  if  he  knows  the  signatures  are  genuine, 
and  has  no  knowledge  of  anything  to  the 
contrary,  or  of  any  Infirmity  in  the  order, 
the  statute  commands  him  to  do  so.  More- 
over, an  order  the  issuance  of  which  Is  au- 
thorized by  a  special  order  of  tbe  county 
court  and  signed  by  the  president  and  the 
clerk  Is  presumptively  valid,  tmd  he  who 
assails  It  has  the  burden  of  establishing  Its 
invalidity.  Taylor  v.  County  Court,  57  W. 
Va.  165,  50  S.  B.  720 ;  Armstrong  v.  County 
Court,  41  W.  Va.  602,  24  S.  B.  993;  Davis  v. 
Board  of  Education,  88  W.  Va.  382,  18  S.  B. 
588. 

That  valid  orders  may  be  outstanding,  un- 
paid and  unprovided  for,  Is  shown  by  section 
43  of  chapter  39  (sea  1596)  of  the  Code,  giv- 
ing the  writ  of  mandamus  to  compel  a  county 
court  to  provide  for  payment  of  such  orders 
"by  and  out  of  the  next  county  levy  to  be 
made  in  their  county,  or  show  sufficient  cause 
why  they  should  not  be  compelled  to  do  so." 
This  section  embraces  those  Instances  in 
which  orders  have  been  presented  to  the  sher- 
iff without  obtaining  payment  and  those  in 
which  tbe  sheriff  has  evaded  such  presenta- 
tion. 

The  shibboleth  of  the  argument  for  rever- 
sal of  the  Judgment  is  directly  In  the  teeth 
of  this  provision  expressly  authorizing  a  writ 
of  mandamus  to  compel  county  courts  to  pro- 
vide by  subsequent  levies  for  orders  that 
cannot  be  paid  because  of  lack  of  funds.  Not 
only  may  a  county  order  be  paid  out  of  the 
levies  of  a  subsequent  year,  but  the  holder 
of  an  order  who  has  sought  payment  thereof 
without  avail  may  have  a  writ  of  mandamus 
against  the  county  court  to  compel  It  to  pro- 


vide in  the  next  levy  for  the  i>ayment  of  such 
orders. 

Moreover,  there  Is  no  provision  In  the  stat- 
ute anywhere  which  says  in  so  auiny  words 
or  In  effect  that  an  order  drawn  In  one  year 
cannot  be  paid  out  of  the  levies  of  the  next 
year  or  any  subsequent  year.  Section  9  of 
chapter  9  of  the  Acts  of  1908  says  nothing  of 
the  kind.  That  section  makes  it  unlawfol 
for  county  courts,  boards  of  education,  coun- 
cils of  municipal  corporations,  or  other  bodies 
charged  with  the  administration  of  the  fis- 
cal affairs  of  any  county,  school  district,  or 
independent  district  or  municipality  to  Incur 
indebtedness  or  obligations  not  expressly  au- 
thorized by  law.  It  also  forbids  such  tribu- 
nals from  making  any  contracts,  express  or 
implied,  the  performance  of  which  may  in 
whole  or  in  part  Involve  the  expenditure  of 
money  In  excess  of  the  funds  legally  at  tbe 
disposal  of  such  tribunal,  issue,  or  authorize 
to  be  issued  any  certiflcate,  order,  or  other 
evidence  of  Indebtedness  which  cannot  be  paid 
out  of  the  levy  of  the  current  year  or  out 
of  the  funds  against  which  it  Is  Issued.  Not 
a  word  in  this  section  says  an  order  shall  be 
made  expressly  payable  out  of  the  levies  of 
the  year  in  which  it  Is  drawn  or  forbids  pay- 
ment of  it  out  of  the  levy  of  a  subsequent  year, 
if  it  has  not  been  paid  out  of  the  levy  of  the 
year  In  which  It  was  drawn.  Not  a  word  in 
it  is  directed  to  the  sheriff  or  paying  oflJcer. 
Its  mandate  is  to  the  county  court  or  other 
levying  and  disbursing  trlbunaL  It  only  for- 
bids the  making  of  indebtedness  by  such  trib- 
unals and  inflicts  punishment  upon  persons 
disobeying  its  mandate. 

Again,  sections  2  and  8  of  chapter  9  of  the 
Acts  of  1908  undoubtedly  contemplate  and 
provide  for  the  payment  of  county  orders  out 
of  levies  of  years  subsequent  to  those  In 
which  the  orders  were  drawn.  Section  8  nec- 
essarily implies  it,  for  it  says : 

"If  any  county,  or  any  magisterial  district 
or  any  school  district  or  any  independent  school 
district,  or  any  municipal  corporation,  having 
outstanding  or  unpaid  orders  on  the  treasury 
thereof,  or  owe  other  floating  indebtedness, 
which  orders  were  issued  or  which  indebtedness 
was  incurred  previous  to  the  first  day  of  Jan- 
uary in  the  year  1908,  the  amount  whereof  is 
so  considerable  that  it  is  impracticable  to  dis- 
charge tbe  same  out  of  the  proceeds  of  the  reg- 
ular levy,  and  the  county  court,  or  board  of  edu- 
cation, or  common  council,  as  the  case  may  be, 
deem  it  inadvisable  to  submit  to  the  voters  of 
tbe  county,  or  district,  or  municipality  the  ques- 
tion •  ♦  •  as  provided  in  sec.  5,  such  court, 
board  or  council  may  lay  a  levy  in  addition  to 
said  regular  levy,  to  be  called  'special  debt 
levy.' " 

The  levying  tribunal  Is  authorised  to  lay 
the  special  levy  only  in  case  the  regular  levy 
cannot  be  made  large  enough  to  take  care  of 
the  outstanding  orders.  If  the  regular  levy 
can  be  made  sufficient  to  provide  for  them, 
there  is  no  authority  In  the  levying  body  to 
lay  the  special  levy.  This  necessarily  Im- 
plies that  outstanding  orders  that  can  be 
paid  out  of  the  regular  levy  shall  be  so  paid 
What  else  can  the  language  mean? 
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The  argnment  against  the  payability  of  or- 
ders oat  of  leries  subsequent  to  the  years  in 
which  the  orders  were  Issaed  U  founded 
largely  upon  the  alteration  of  the  terms,  of 
section  29  of  chapter  89  of  the  Code.  For- 
merly that  section,  in  so  many  words,  requir- 
ed county  courts  to  Include  in  their  estimates, 
made  for  the  purposes  of  levies,  the  amount 
of  outstanding  unpaid  orders  on  the  county 
treasury.  It  said  the  estimate  should  pro- 
vide for  "all  county  debts  and  liabilities  pay- 
able during  each  year,  including  the  probable 
exi)enditures  -  for  county  purposes"  and  the 
amount  outstanding  of  unpaid  orders.  In 
saying  the  county  court  should  make  provision 
for  all  county  debts  and  liabilities.  Including 
outstanding  orders,  the  section  treated  out- 
standing orders  as  debts  or  liabilities.  It 
was  amended  by  chapter  63  of  the  Acts  of 

1907,  and,  as  amended,  it  omits  the  words 
"the  amount  of  outstanding  unpaid  orders 
on  the  county  treasury."  The  argument  is 
that  this  omission  was  intended  to  deny  pow- 
er in  the  county  court  to  provide  for  unpaid 
orders.  It  has  no  such  etTect  The  words 
were  dropped  out  merely  because  they  were 
deemed  unnecessary.  They  were  tautolo- 
gons.  County  debts  and  llabilitieB  Included 
outstanding  orders,  and  these  words  were 
dropped  because  they  were  deemed  useless 
and  unnecessary.  An  outstanding  order,  if 
lawfully  drawn,  is  a  county  liability,  If  not  a 
county  debt  Some  corporate  Indebtedness  Is 
bonded,  and  some  Is  floating,  but  It  Is  all 
indebtedness.  Nor  is  all  indebtedness  uncon- 
stitutional Indebtedness. 

It  is  Just  as  reasonable  and  fair  to  say  the 
Legislature  left  out  these  words  because  It 
deemed  them  unnecessary  as  it  is  to  say  they 
were  left  out  because  the  Legislature  did  not 
Intend  provision  to  be  made  for  outstanding 
orders.  The  later  act  (chapter  9  of  the  Acts 
of  1908)  plainly  shows  the  Legislature  omit- 
ted the  words  for  the  former  reason,  for  It 
necessarily  and  expressly  recognizes  right  in 
the  county  court  to  pay  outstanding  orders 
out  of  future  levies,  as  has  been  shown.  If 
the  act  of  1907  was  Intended  to  omit  provi- 
sion for  outstanding  orders,  it  was  amended 
by  Implication  by  chapter  9  of  the  Acts  of 

1908,  an  Independent  act,  one  not  expressly 
amendatory  of  any  other  statute.  Section  8 
of  the  act,  as  has  been  shown,  vests  power 
in  the  county  courts  to  provide,  in  the  regular 
levy,  for  outstanding  orders,  and  makes  it 
their  duty  to  do  so,  when  It  Is  practicable, 
and  section  2  authorizes  inclusion  in  the  esti- 
mate of  the  amount  necessary  to  pay  them. 
That  section  says  the  estimates  shall  include 
the  debts  and  demands  owed  by  the  county 
as  a  whole  and  the  debts  and  demands  pay- 
able out  of  the  road  or  other  funds  of  any 
district  thereof.  Including  debts  and  demands 
that  will  become  due  and  payable  during  the 
year  by  the  county  as  a  whole,  or  out  of  the 
fnnds  of  any  district  thereof,  including  inter- 
est upon  the  indebtedness,  funded  or  bonded 


or  otherwise.  This  does  not,  in  terms,  limit 
the  Indebtedness  and  demands  to  be  provided 
for  to  bonded  indebtedness  or  any  particular 
form  of  Indebtedness.  It  commands  the  court 
to  make  provision  for  such  debts  and  de- 
mands as  are  owed  by  the  county,  no  matter 
what  their  form,  and.  If  there  could  be  any 
doubt  about  the  meaning  of  the  terms,  section 
8  makes  them  plain  by  the  necessarily  implied, 
if  not  express,  command  to  provide  for  all 
such  outstanding  orders  in  the  regular  levy, 
if  it  can  be  done.  That  section  speaks  di- 
rectly of  outstanding  orders  drawn  prior  to 
January  1,  1908,  It  Is  true,  but,  read  in  con- 
nection with  section  2,  it  shows  outstanding 
orders  are  "debts  and  demands,"  and  the  lat- 
ter section  has  no  limitation  restricttng  its 
operation  to  the  orders  of  any  particular 
year  or  years. 

Section  9  of  chapter  0  of  the  Acts  of  1908 
must  be  read  and  interpreted  in  the  light  of 
other  statutory  provisions  to  which  reference 
has  been  made.  Remembering  that  they  do 
not  forbid  the  payment  of  orders  made  in  one 
year  out  of  the  levies  of  subsequent  years, 
but,  on  the  contrary,  both  authorize  and  com- 
mand provision  therefor  in  the  levies  of  sub- 
sequent years,  it  Is  to  be  noticed  that  sec- 
tion 9  does  not  anywhere  say  air  overdrawn 
order  shall  not  be  paid  by  the  sherltr,  nor  be 
provide  for  in  a  future  levy.  It  makes  it 
unlawful  for  any  levjing  and  disbursing  body 
to  expend  any  money  or  incur  any  obligation 
or  indebtedness  it  is  not  expressly  authorized 
by  law  to  expend  or  incur.    It  then  says: 

"Nor  shall  any  such  tribunal  make  any  con- 
tract express  or  implied,  the  performance  of 
which,  in  whole  or  in  part,  would  involve  the 
expenditure  of  money  in  excess  of  funds  legally 
at  the  disposal  of  such  tribunal,  issue  or  au- 
thorize to  be  issaed  any  certificate,  order  or 
other  evidence  of  indebtedness  which  cannot  be 
paid  out  of  the  levy  for  the  current  year  or  out 
of  the  fund  against  which  it  is  issued." 

This  provision  inhibits  such  acts  by  these 
tribunals.  It  makes  it  unlawful  for  them  to 
do  certain  acta  But  it  does  not  say  the  or- 
ders issued  in  violation  of  the  act  shall  not 
be  paid.  It  says  an  order  shall  not  be  issued 
that  cannot  be  paid  out  of  the  levy  or  out  of 
the  funds  against  which  it  is  Issued,  but  this 
falls  far  short  of  saying  such  orders  shall 
not  be  paid.  It  means  that  an  order  shall 
not  be  drawn  on  a  fund  If  it  is  insufficient  for 
the  payment  thereol  .This  is  the  literal  im- 
port of  the  words  used.  In  the  absence  of  a 
constitutional  limitation  upon  the  powers  of 
the  Legislature,  that  body  certainly  has  the 
power  to  make  it  unlawful  to  Issue  an  order 
and  at  the  same  time  make  the  order  a  valid 
obligation.  It  may  direct  its  restrictive  pow- 
ers against  the  person  or  tribunal  and  inflict 
penalties  upon  him  for  the  issuance  of  such 
orders,  without  making  the  orders  invalid, 
and  that  Is  what  the  Legislature  has  attempt- 
ed to  do,  for  nowhere  has  it  said  an  over- 
drawn order  shall  be  Invalid.  It  merely  in- 
hibits the  issuance  of  that  kind  of  orders, 
and  at  the  same  time  nuikes  provision,  as  we 
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have  shown,  for  their  payment.  In  sections 
2  and  8  of  chapter  9  of  Acts  1908  and  section 
43  of  chapter  39  of  the  Code. 

The  second  clause  of  section  9  of  chapter 
9  of  the  Acts  of  1908,  In  its  terms,  harmon- 
izes with  this  view.  It  says  If  any  member  of 
any  such  tribunal  shall  expend  any  money, 
or  incur  any  debt  or  obligation,  or  make  or 
participate  In  the  making  of  any  suCh  con- 
tract, or  be  a  party  thereto  In  any  official 
capacity,  or  Issue,  or  cause  to  he  issued,  any 
such  certificate  or  order  or  other  evidence  of 
indebtedness,  he  shall  be  personally  liable 
therefor  to  the  state,  or  any  county  or  any 
municipal  corporation,  district,  or  person 
prejudiced  thereby.  How  can  the  county  be 
prejudiced  thereby,  if  the  order  cannot  be 
paid?  How  can  the  tribunal  Incur  any  debt 
ur  obligation,  if  its  act  is  wholly  void? 

This  section  makes  certain  acts  unlawful. 
For  what  purpose?  How  far  unlawful?  The 
purpose  Is  apparent  It  is  the  prevention  of 
floating  indebtedness,  even  though  it  may 
not  be  invalid  by  reason  of  the  constitutional 
limitations.  It  is  desirable  to  have  the  public 
business  done  practically  on  a  cash  basis,  or 
as  nearly  so  as  may  be  practicable,  even 
though  the  Constitution  may  not  require  it 
Having  the*  power  to  declare  the  particular 
acts  unlawful,  the  Legislature  could  make 
them  unlawful  in  the  general  and  unlimited 
sense — that  is,  for  all  purposes  and  in  every 
way — or  only  partially  and  to  a  limited  ex- 
tent It  could  sa:r  they  should  be  unlawful 
so  far,  and  only  so  far,  as  to  form  a  basis 
for  punishment  of  the  offenders,  and  not  far 
enough  to  Inflict  injury  upon  innocent  persons 
or  embarrassment  upon  other  Innocent  offi- 
cers in  the  discharge  of  their  duties,  such 
as  the  sheriff.  Taking  its  own  words,  rather 
than  surmises  and  guesses,  as  constituting 
the  true  index  to  Its  intent,  we  have  the  re- 
sults above  declared.  The  act  of  overdrawing 
orders  is  made  unlawful,  and  the  actor  guilty 
of  a  criminal  offense  and  dvlUy  liable  for  the 
overdrafts,  to  the  end  that  overdrawing  may 
cease,  and  the  public  business  be  placed 
more  nearly  on  a  cash  basis ;  but  the  orders 
are  validated,  to  the  extent  of  the  legislative 
power  to  validate  them,  to  the  end  that  the 
innocent  citizen  dealing  with  the  court  may 
not  suffer  loss,  and  that  confusion,  chaos,  and 
peril  may  not  reign  in  the  sheriff's  office. 

The  orders  involved  here,  however,  are  not 
even  overdrawn  orders.  At  the  dates  of  the 
issuance  thereof,  the  funds  on  which  they 
were  drawn  had  not  been  exhausted.  The 
contention  is  that,  though  lawfully  drawn 
and  admittedly  valid,  when  first  presented  to 
the  sheriff  and  indorsed,  they  cannot  be  paid, 
because  the  fund  against  which  they  were 
drawn  has  been  consumed  by  overdrafts  sub- 
sequently or  previously  made,  and  the  sheritf 
cannot  pay  them,  though  he  has  money  of 
the  department  to  which  they  belong,  derived 
from  the  levies  of  subsequent  years,  and  the 
county  court  cannot  provide  for  their  pay- 
ment, and  the  holder  must  await  legislative 


provision  for  their  payment  which  may  nev- 
er happen,  and  which  he  cannot  enforce,  and 
all  this  in  the  face  of  section  43  of  chapter  38 
of  the  Code,  giving  the  holder  the  writ  of 
mandamus  to  compel  the  county  court  to  pro- 
vide for  their  payment  "by  and  out  of  the 
next  county  levy  to  be  made  in  their  county.'' 

To  deprive  the  holder  of  these  orders  of 
the  benefit  thereof  by  reason  of  his  failure  to 
stand  in  line  at  the  sheriff's  office  and  insist 
upon  payment  until  it  was  made,  and  in- 
voke legal  remedies  against  others  to  prevent 
exhaustion  of  the  money  then  in  band,  would 
be  a  species  of  repudiation  abhorrent  to 
every  sense  of  Justice  and  fairness  in  finan- 
cial transactions,  for  the  Legislature  might 
never  provide  for  their  payment  There  ia 
no  means  of  compelling  it  to  do  so.  To  hold 
that  such  repudiation  was  intended  with  the 
statutes  before  us,  expressing  intent  to  give 
the  holder  a  remedy  against  the  county  court 
and  commanding  that  body  to  make  provision 
for  the  orders,  without  waiting  for  process 
against  It,  would  be  a  most  remarkable  pro- 
ceeding on  our  part 

Such  a  violation  of  the  rules  of  interpreta- 
tion is  not  necessary  to  the  effectuation  of 
the  laudable  purpose  of  the  Legislature  to 
terminate  the  reprehensible  practice  of  over- 
drawing. The  enforcement  of  the  provisions 
of  section  9  of  chapter  9  of  the  Acts  of  1908 
will  quickly  and  effectually  break  it  up.  The 
members  of  county  courts  guilty  of  such  con- 
duct can  be  indicted  and,  on  conviction,  re- 
moved from  office.  Likely  they  can  be  removed 
for  malfeasance  without  indictment  on  proof 
of  the  fact  They  may  be  enjoined  from  over- 
drawtag.  The  statute  so  provides.  If,  In 
any  proceeding,  such  as  injunction,  manda- 
mus, or  prohibition,  the  fact  Is  established, 
there  may  be  a  Judgment  of  amotion.  After 
they  have  been  removed,  if  not  before,  the 
county  court  may  sue  them  personally  for 
the  amounts  of  overdrawn  orders  paid,  and 
strip  them  of  their  property.  Our  decision 
neither  destroys  nor  impairs  any  of  these 
remedies.  We  are  not  repealing  nor  invali- 
dating any  of  the  work  of  the  Legislature,  hav- 
ing for  its  purpose  the  elimination  of  over- 
drafts. We  are  merely  giving  effect  to  the 
statutes  as  they  are  written,  after  having 
read  and  considered  them  all  together,  as  we 
are  required  to  do  by  reason  and  authority. 

The  suggestion  that  the  reception  of  county 
and  road  orders  in  payment  of  school  taxes 
amounts  to  payment  of  school  money  out  of 
the  treasury,  without  an  order,  in  vlolatloa 
of  the  statute,  is  hardly  worthy  of  notice.  It 
is  nothing  more  than  a  method  of  collection 
of  school  money.  Theoretically,  if  not  prac- 
tically, the  county  order  so  taken  is  put  Into 
the  county  treasury,  and  money  equal  to  the 
school  taxes  it  represents  taken  out  and 
placed  in  the  school  district  treasury. 

WILLIAMS,  J.  (dissenting).  I  am  unable 
to  concur  In  the  majority  opinion.  Legisla- 
tion subsequent  to  the  decision  in  the  Melton 
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Case  (62  W.  Va.  2S3,  57  S.  E.  729)  bas,  in  my 
opinion,  limited,  by  necessary  implication,  the 
application  of  serial  section  1651,  Code  1913, 
aa  the  section  was  construed  by  tbat  deci- 
sion, and  therefore  that  case  does  not  deter- 
mine the  present  one.  Gliapter  63,  Acts  1907, 
and  sections  8  and  9  of  chapter  9,  Acts  of  E<x- 
tra  Session  1908,  are  repugnant  to  section  16, 
c  41,  Code,  and  necessarily  restrict  its  ap- 
plication. These  subsequent  acts  were  de- 
signed to  prevent  the  eril  of  overdrafts  by 
county  courts  and  other  tax  levying  bodies, 
and,  properly  construed,  I  think  they  effec- 
tually do  80.  The  legislative  purpose  Is  clear- 
ly apparent  from  a  number  of  provisions  in 
the  acts  referred  to.  In  the  first  place,  chap- 
ter 63,  Acts  1907,  amending  and  re-enacting 
section  29,  c.  39,  Code,  relating  to  county  lev- 
ies, authorizes  the  county  court  to  make  up 
an  estimate  of  the  amount  necessary  to  be 
levied  for  the  current  fiscal  year,  and. leaves 
out  of  the  budget  "the  amount  outstanding  of 
unpaid  orders  on  the  county  treasury,"  which 
the  section  theretofore  contained.  This  item 
was  purposely  omitted,  because  there  is  an- 
other provision  in  the  same  act  relating  to 
outstanding  indebtedness,  authorizing  a  spe- 
cial levy  of  ten  cents  to  be  designated  "a  spe- 
cial levy  for  the  payment  of  outstanding  in- 
debtedness." This  special  levy  is  expressly 
made  applicable  to  outstanding  indebtedness, 
and  is  not  to  be  levied  for  any  more  years 
than  are  necessary  to  pay  debts  outstanding 
when  the  act  took  effect  The  act  made  it 
unlawful  thereafter  to  create  a  debt,  or  issue 
an  order,  that  could  not  be  paid  out  of  the 
levy  of  the  fund  against  which  It  was  drawn. 
The  derk  of  the  county  court  was  required  to 
correctly  audit  all  the  outstanding  indebted- 
edness,  before  the  court  could  make  the  spe- 
cial levy.  The  purpose  of  the  act  was  two- 
fold: First,  to  provide  for  the  payment  of 
existing  debts  out  of  the  fund  to  be  raised  by 
special  levy  and  to  prevent  their  payment  out 
of  the  current  expense  fund  derivable  from 
the  general  levy;  and,  second,  to  prevent 
overdrafts  In  the  future.  The  legislative  pur- 
pose is  made  still  plainer,  if  possible,  by  an- 
other and  independent  act  passed  the  follow- 
ing year,  which  is  an  act  to  regulate  the  man- 
ner of  laying  levies  for  taxes,  and  related 
not  only  to  county  courts,  but  to  all  other  tax 
levying  bodies  in  the  county,  including  mu- 
nicipal corporations.  I  refer  to  chapter  9, 
Acts  ESctra  Session  190&  Section  8  of  that 
act  authorizes  such  levying  bodies  to  lay  a 
"special  debt  levy"  not  exceeding  10  cents  on 
the  $100  of  valuation  of  property  in  any  year 
for  payment  of  debts,  and  to  continue  such 
levy  for  as  many  years  as  may  be  necessary 
to  pay  off  the  debts,  but  not  longer.  The 
fund  provided  by  such  levy  could  be  applied 
for  no  other  purpose  than  that  for  which  it 
was  levied,  except  in  case  there  was  a  sur- 
plus after  paying  the  debts,  the  application 
of  which  was  also  expressly  provided  for. 
The  act  provides  that  "the  treasurer  of  each 
of  such  tnvia  shall  keep  an  accurate  account 


of  the  same  separately  from  other  funds." 
Section  9  makes '  it  unlawful  for  any  such 
levying  body  to  contract  a  debt  or  issue  an 
order  of  indebtedness  "which  cannot  be  paid 
out  of  the  levy  for  the  current  year  or  oat  of 
the  fund  against  which  it  is  issued,"  and 
makes  the  members  of  the  levying  body, 
whether  county  court,  school  board,  or  mu- 
nicipal council,  violating  this  section  person- 
ally liable  for  the  debt,  and  makes  the  viola- 
tion a  misdemeanor  for  which  forfeiture  of 
ofiBce,  a  fine  or  Imprisonment  in  jail,  or  both 
fine  and  imprisonment  are  imposed.  The 
sheriff,  as  well  as  everybody  else,  is  bound  to 
know  the  law,  and,  in  view  of  these  acts,  it 
is  easy  for  him  to  determine  whether  an  or- 
der presented  to  him  for  payment  is  lawful 
or  unlawful.  If  the  order  shows  upon  its 
face,  as  the  orders  in  this  case  do,  that  it 
was  drawn  upon  funds  levied  for  a  previous 
year,  and  the  sheriff  has  no  funds  in  his 
hands  carried  over  from  that  year  applicable 
to  its  payment,  then  it  becomes  unlawful  for 
him  to  pay  it,  although  it  may  have  been 
lawful  when  drawn.  In  this  case  there  was 
no  special  debt  levy,  and,  there  being  no  fund 
carried  over  from  a  previous  year  applicable 
to  the  payment  of  the  orders,  the  sheriff  was 
Justified  in  refusing  payment  of  them.  In  so 
far  as  section  16,  c.  41,  Code,  directs  the 
sheriff  to  accept  orders  drawn  upon  funds 
levied  in  a  previous  year,  In  payment  of  tax- 
es levied  for  current  expenses,  it  is  repug- 
nant to  chapter  63,  Acts  1907,  and  chapter  9, 
Acts  1908,  and  is  repealed  by  necessary  im- 
plication. County  courts  are  governmental 
agencies,  and  the  rule  is  well  settled  that  he 
who  deals  with  such  agency  is  bound  to  take 
notice  of  its  authority.  The  holder  of  the 
drafts  must  have  known  that  they  could  not 
lawfully  be  paid  out  of  the  funds  provided 
for  current  expenses  of  the  flsoEd  year 
1913-14. 

Section  16,  c.  41,  is  also  inconsistent  with 
section  140,  c.  45  (sec.  2196)  Code,  which 
reads: 

"It  any  sheriff  shall  pay  out  in  any  one  year 
more  money  on  account  of  the  teachers'  fund, 
the  building'  fund,  or  any  other  achool  fund, 
than  sball  have  been  levied  and  could  have  been 
collected  by  him  during  said  year,  together  with 
the  amount  remninin^  in  his  hands  from  any 
preceding  year,  he  shall  in  such  settlement  re- 
ceive no  credits  for  such  exceas." 

Regardless  of  the  amount  of  outstanding 
overdrawn  orders  in  the  bands  of  the  taxpay- 
ers, and  regardless  of  whether  they  are  drawn 
on  the  county  fund,  district  road  ftmd,  or 
school  fund,  they  must  be  received  in  payment 
of  taxes  levied  for  any  and  all  purposes,  ac- 
cording to  section  16,  c.  41.  Suppose  the  county 
and  road  orders  paid  in  that  manner  should 
consume  a  material  part  of  the  school  fund, 
how  is  the  sheriff  to  get  credit  In  his  settlement 
with  the  board  of  education  for  the  school 
fund  thtis  disbursed?  Section  16,  c.  41,  makes 
no  exception,  but  requires  the  collector  to  re- 
ceive, at  par,  any  and  all  county  and  school 
orders  to  which  the  taxpayer  is  entitled  at 
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tbe  time  tbey  are  offered  in  payment  of  hia 
taxes  levied  for  all  purposes.  Every  time  a 
sheriff  would  receive  a  county  order  In  pay- 
ment of  a  taxpayer's  taxes  be  would  be  dis- 
bursing money  belonging  to  the  school  fund 
to  the  amount  assessed  against  such  taxpay- 
er for  school  purposes,  and  he  would  have  no 
voucher  therefor  wherewith  to  obtain  credit 
in  his  settlement  with  the  school  board.  It 
has  been  suggested  that  the  sheriff  could  re- 
place tbe  school  fund  with  county  fund,  that 
It  Is  only  a  matter  of  bookkeeping,  but  this 
does  not  answer  my  objection,  for  I  am  as- 
suming a  case  where  the  outstanding  orders 
exhaust  the  funds.  This  argument  shows 
that  section  16,  a  41,  can  have  only  a  limited 
effect  since  the  act  of  1908 ;  it  can  apply  only 
to  orders  issued  in  payment  of  current  ex- 
penses, such  as  were  provided  for  in  the  levy. 
Section  89,  c.  39,  Code,  harmonizes  with 
chapter  63,  Acts  1907,  and  chapter  9,  Acts  1908. 
The  sheriff  and  hia  bondsmen  are  made  lia- 
ble by  that  statute  for  his  refusing  to  pay 
an  order,  only  when  he  ha*  fund*  to  pay 
the  same,  and  if  he  has  no  funds  derived 
from  a  special  debt  levy,  and  none  carried 
over  from  a  previous  year,  then  section  39 
does  not  apply.  In  such  case  the  sheriff 
would  know  that  all  the  funds  he  would 
handle  in  the  year  in  which  the  draft  was 
presented  were  levied  for  current  expenses, 
and  not  to  pay  outstanding  orders  of  former 
years.  In  so  far  as  section  43,  c.  S9,  Ck>de, 
gives  the  holder  of  an  overdrawn  and  unpaid 
order  a  remedy  by  mandamus  to  compel  the 
county  court  to  provide  for  its  payment  by 
a  future  levy,  it  is  likewise  repealed  by  neces- 
sary implication,  because  it  Is  in  direct  con- 
flict with  the  whole  scheme  and  purpose  of 
chapter  9,  Acts  1908.  When  two  acts  are  In- 
consistent, the  latest  is,  of  course,  the  law. 
That  the  two  acts  are  inconsistent  seems  to 
me  too  plain  to  merit  discussion.  It  would 
be  vain  and  useless  to  enact  a  statute,  as 
the  legislature  has  done,  making  It  unlawful 
to  issue  orders  on  the  county  treasury,  when 
no  funds  have  been  provided  for  their  pay- 
ment, if  the  county  court  could  be  compelled 
to  provide  for  their  payment.  Moreover,  the 
remedy  given  against  the  Individual  members 
of  the  court  would  be  abortive.  For  the  cred- 
itor would  always  apply  for  the  writ  to  com- 
I)el  the  laying  of  a  levy,  rather  than  pursue 
the  more  uncertain  remedy  of  suing  the  in- 
dividual members  of  the  court  How,  then, 
would  the  liability  placed  on  the  members  of 
the  county  court  by  section  9,  c.  9,  Acts  1908, 
ever  be  enforced?  Who  would  be  sufflcientiy 
interested  to  sue  them  after  a  public  tax  was 
laid  to  pay  the  debt?  Only  those  who  are 
prejudiced  by  the  action  of  the  court  are 
authorized  to  sue  them,  and  who  could  be 
prejudiced  by  payment  of  the  debt  in  that 
manner?  If  tbe  order  was  a  Just  obligation 
upon  the  county,  which  it  was  bound  in  any 
event  to  pay,  certainly  neither  the  county 
aor  its  taxpayers  could  be  pi^Judiced,  unless 


payment  of  a  Just  debt  works  a  prejudice  tO' 
the  debtor,  which  is  Inconceivabla  Then  no 
one  would  be  in  a  position  to  suei  But  if, 
as  I  conceive  l^e  law  to  be,  the  debt  is  un- 
lawful, and  its  payment  out  of  the  public 
revenues  la  forbidden  because  it  was  created 
without  authority,  then  any  debtor  who  fail- 
ed to  receive  payment  of  his  draft  would  be 
prejudiced,  and  would  have  a  right  of  action 
against  the  individual  members  of  the  coun- 
ty court  That  the  orders  in  this  case  were 
not  shown  to  have  been  unlawful  when 
drawn  furnishes  no  reason  for  tlieir  payment 
out  of  funds  levied  for  current  expenses.  If 
those  particular  orders  were  not  illegally 
drawn,  others  were,  and  the  illegal  orders 
exhausted  the  funds  which  had  been  provid- 
ed for  the  current  expenses  of  the  fiscal  year 
in  whidi  they  were  issued.  In  such  case  tbe 
holder  of  a  lawfully  issued  order  is  preju- 
diced by  the  unlawful  ones  which  have  sup- 
planted his  and  exhausted  the  fund,  and  be 
is  expressly  given  a  remedy  against  the  mem- 
bers of  the  county  court  It  might  be  diffi- 
cult perhaps  impossible,  to  determine  what 
particular  orders  were  unlawfully  drawn; 
the  overdrawing  is  the  malum  prohibitum,  and 
the  holders  of  unpaid  orders,  after  the  funds 
are  exhausted,  whether  lawfully  or  unlawful- 
ly drawn,  are  the  ones  who  are  prejudiced. 
I  cannot  conceive  that  the  Legislature  meant 
to  forbid  the  county  court  to  create  a  public 
debt,  or  overdraw  its  funds,  and  at  the  same 
time  make  such  debt  or  overdraft  inyable 
out  of  the  public  treasury.  That  would  be 
to  create  a  legal  paradox,  for  it  would  make 
the  act  of  the  county  court  both  lawful  and 
unlawful  at  the  same  time — a  lawful  debt 
created  unlawfully.  It  would  be  to  allow  a 
subordinate  municipal  body  to  create  a  val- 
id and  binding  public  obligation  by  violating 
the  express  command  of  the  Legislature,  a 
doctrine  subversive  of  the  basic  principle  re- 
specting delegated  power. 

The  evil  consequences  of  the  majority  de- 
cision will,  I  think,  be  far  reaching.  It  nul- 
lifies, in  a  great  degree,  the  patient  work  of 
years  of  the  Legislature  in  enacting  a  system 
of  laws  designed  to  produce  uniformity  in 
the  management  of  the  fiscal  affairs  through- 
out the  counties  of  the  state,  and  to  prevent 
reckless  exi)endltures  of  the  public  revenues. 
It  allows  funds  provided  for  current  expenses 
to  be  diverted  to  the  payment  of  debts  cre- 
ated in  violation  of  law,  and  may  leave  coun- 
ties without  funds  to  pay  their  officers  and 
the  districts  without  funds  to  cany  on  their 
schools. 

Ample  provision  was  made  by  chapter  8, 
Acts  1908,  for  the  payment  of  all  floating  in- 
debtedness of  the  counties,  districts,  and  mu- 
nicipalities, outstanding  prior  to  1st  January, 
1908,  and  the  act  expressly  prohibits  the  cre- 
ation of  any  such  indebtedness  thereafter. 
Any  person  dealing  with  the  county  court  is 
bound  to  take  knowledge  of  its  authority. 
The  legislative  intent  is  plainly  expressed, 
and  should  be  given  effect.    The  refusal  to 
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pay  a  debt,  created  In  rioIaUon  of  law,  is  not 
Kpndlation,  but  Is  legitimate  goTemmental 
protection  to  taxpayers. 

I  tlilnk  the  sheriff  properly  refused  pay- 
ment of  the  orders  and  would  therefore  re- 
fuse the  writ  In  thla  dissenting  opinion 
Jadge  ROBINSON  Joins. 

(7*  W.  Va.  286) 

McGRAW  T.  ROHRBOTJGH  et  aL 

(Snpreme  Coart  of  Appeals  of  West  Virginia. 
May  S,  1814.     Rehearing  De- 
nied July  1,  1914.) 

(SyUaiui  bp  the  C<imrt,) 

1.  Taxation  (J  699*)— Tax  Salk— Tim  tob 
Red»cption— PUBCHASa   BY   Statk. 

Land  purchased  by  the  state  at  a  delin- 
qoent  tax  sale  cannot  be  redeemed  after  one 
year  from  the  sale,  except  pending  a  school 
commissioner's  proceeding  as  provided  In  section 
17.  c.  105  (sec.  4449),  Q>de  1913. 

[Ed.  Note.— For  other  cases,  see  TazatioD, 
Cent.  Dig.  JS  1402-1405;    Dec.   Dig.  {  699.*] 

2.  Tazatior  (I  699*)— Tax   8ai.b— Timx  for 

RbOKHITION— PUBOHASX  BT  STATX. 

There  is  no  saving,  in  favor  of  persons  un- 
der disability,  of  the  rieht  to  redeem  lands 
Jinrchased  by  the  state.  Section  30,  c  31  (sec. 
069),  Code  1913,  supplies  to  delinquent  tax 
purchases  by  private  persons,  and  not  to  pur- 
chases nu)de  by  the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dix.  H  1402-1406;    Dee.  Dig.  i  699.*] 

8.  LniiTATioN  or  Acnoiis  (J  70*)— Omka- 
TION   OF   Statxttb— Pkbsoks  Ukoxb  Disjl- 

BIUTT. 

Limitations  run  against  persons  under  dis- 
ability unless  there  is  an  express  saving  in  the 
statute  in   their  fayor. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |{  382-886;  Dec.  Dig. 
I  TO.*] 

4.  Taxation  ({  689*)— Tax  Sauc— Tna  fob 

Rbdemption. 
There  is  no  provision  for  redeeming  land 
after  it  has  been  sold  In  a  school  commis- 
riener's  proceeding,  and  no  saring  in  chapter 
106  of  the  Code  (sees.  4433-4464)  In  favor  of 
persons  nnder  disability. 

[E!d.  Note. — For  other  cases,  see  Taxation, 
Gent   Dig.  if  1402-1405;    Dec.   Dig.  {  699.*] 

6.  Taxation  (|  734*)— Land  Acquibkd  by 
Stats— ScHooi,  Comtissioinut's  Pbockbd- 
IROS  to  Ski.1/— Pabths. 

Failure  to  make  the  former  owner  a  par^ 
to  a  school  commiasioner's  proceeding  to  seU 
land  to  which  the  state  has  acquired  Btle  does 
not  avoid  the  sale,  hot  only  constitutes  an 
irregnlarity  which  is  cured  by  section  19,  e.  105 
(sec.  4451),  Code  1913. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  1408,  1470-1473;  Dec.  Dig.  | 
734.*] 

Appeal  from  Circuit  Court,  Randolph 
Connty. 

Suit  by  John  T.  McGraw,  Jr.,  an  Infant 
etc.,  against  M.  M.  Rohrbough  and  others. 
From  decree  for  plaintiff,  defendants  appeal. 
Serersed,  and  bill  dismissed. 

W.  B.  Maxwell  and  Le  Roy  See,  both  of  Bl- 
klns,  and  J.  M.  N.  Downes,  of  Buckhannon, 
tot  appellants.  Samuel  T.  Spears  and  Shel- 
ton  U  Beger,  both  of  Elklns,  for  appellee. 


WILLIAMS,  J.  Deftndasts  have  appeal- 
ed from  a  decree  canceling  a  deed  for  600 
acres  of .  land  In  Randolph  county  made  by 
a  special  commissioner  In  a  school  commis- 
aloner'a  proceeding,  and  also  canceling  subse- 
quent deeds  made  by  the  purchaser  to  other 
persons,  as  oonstltating  douds  upon  plain- 
tirs  title. 

Plaintiff  claims  the  land  as  sole  heir  at 
law  of  James  F.  McGraw,  deceased,  and  In- 
sists that  he  has  a  right  to  redeem  on  the 
ground  that  he  was  an  Infant  when  the  sale 
was  made  and  was  not  represented  In  the 
school  commissioner's  proceeding  by  guard- 
Ian  ad  litem.  He  was  still  an  Infant  when 
he  brought  this  suit  by  next  friend.  Plain- 
tiff's father  owned  the  land  In  1891,  and  was 
assessed  with  taxes  thereon  for  that  year. 
On  the  6tb  of  December,  1891,  his  father 
died,  and  the  land  was  assessed  In  1802  and 
1893  In  the  name  of  John  T.  McGraw.  In 
1893  It  was  sold  for  nonpayment  of  taxes  for 
1891  In  the  name  of  James  T.  McGraw  and 
was  purchased  by  the  state,  and  on  the  same 
day  was  again  sold  for  nonpayment  of  taxes 
for  the  year  1892  in  the  name  of  John  T.  Mc- 
Graw and  purchased  by  the  state  It  was 
again  sold  on  26th  November,  1895,  for  non- 
payment of  taxes  for  the  year  1893,  In  the 
name  of  John  T.  McGraw,  and  again  pur- 
chased by  the  state.  Thereafter  It  did  not  ap- 
pear on  the  land  books  elthn  In  the  name  of 
James  F.  McGraw's  heirs  or  In  the  name  of 
John  t.  McGraw.  In  a  proceeding  instituted 
In  1896  by  W.  B.  Baker,  commissioner  of 
school  lands,  against  a  number  of  tracts  of 
land,  the  land  in  question  was  sold  as  for- 
feited to  the  state  In  the  name  of  John  T. 
McGraw,  pursuant  to  a  decree  therein  ren- 
dered on  the  14th  of  May,  1898,  and  was 
purchased  by  C.  W.  MaxwelL  The  sale  was 
confirmed  October  26,  1899,  and  Stark  L. 
Baker  was  appointed  a  special  commission- 
er to  make  deed.  He  and  O.  W.  Maxwell, 
by  Joint  deed  dated  the  29th  November,  1899, 
conveyed  the  land  to  8.  A.  George.  In  1900 
said  George  conveyed  It  to  M.  M.  Rohrbough. 
Shortly  thereafter  Rohrbough  granted  a  right 
of  way  for  a  railroad  over  It  to  the  Holly 
Lumber  Company,  and  also  conveyed  a  part 
of  the  land  to  A.  B.  Casto.  All  the  above- 
named  parties  are  defendants  to  the  bilL 
The  chancellor  decreed  that  plaintlfl  had  a 
right  to  redeem  the  land  by  the  payment 
of  back  taxes  thereon,  annulled  all  of  the 
aforesaid  conveyances,  granted  a  perpetual 
injunction  against  cutting  and  removing  tim- 
ber, and  referred  the  cause  to  a  commission- 
er to  ascertain  the  amount  of  taxes  due  the 
state,  the  amount  of  taxes  paid  since  the 
sale  by  the  state  and  by  whom  paid,  the  val- 
ue of  the  timber  cut  from  the  land,  and  the 
value  of  any  Improvements  placed  thereon. 

[1-4]  James  F.  McGraw  lived  In  Brooklyn, 
N.  Y.,  and  died  In  1891  leaving  three  chil- 
dren, two  of  whom  died  shortly  after  their 
father,  thus  leaving  plaintiff  as  his  only  heir 
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at  law.  The  land  was  assessed  in  1892  In 
the  name  of  John  T.  McGraw,  who  was  then 
the  true  owner.  It  was  twice  sold  in  his 
name  for  nonpayment  of  taxes,  once  in  1893 
and  again  in  1895  for  the  nonpayment  of  the 
taxes  of  1893,  and  each  time  it  was  pur- 
chased by  the  state.  The  state  therefore  ac- 
quired the  McGraw  title.  The  right  of  re- 
demption from  the  state  expired  in  one  year 
from  the  sale,  but  again  arose  on  the  insti- 
tution of  proceedings  by  the  commissioner  of 
school  lands  to  sell  It  Section  17,  c.  lOS, 
serial  section  4449,  Code  1913,  makes  pro- 
vision for  redemption  pending  that  proceed- 
ing. These  are  the  only  times  given  for  re- 
deeming title  acquired  by  the  state,  whether 
it  acquires  it  by  forfeiture  or  delinquent  tax 
purchaae.  This  cuurt  held,  in  Starr  t.  Samp- 
seUe,  55  W.  Va.  442,  47  S.  Vi.  255,  construing 
section  30,  c.  81,  serial  section  1089,  Code 
1913,  that  it  does  not  extend  the  time  of 
redemption  of  land  purchased  by  the  state.  In 
favor  of  persons  under  disability,  but  applies 
only  to  redumption  of  lands  from  individual 
purchasers.  If  the  former  owner  fails  to  re- 
deem his  land  during  the  pendency  of  pro- 
ceedings by  the  commissioner  of  school  lands 
to  sell  it,  and  suffers  It  to  be  sold  and  a 
deed  made  to  the  purchaser,  his  right  of  re- 
demption is  forever  gone,  and  there  is  no 
saving  thereafter  in  favor  of  persons  under 
disability.  Every  statute  of  limitations  runs 
against  persons  under  disability,  as  well  as 
against  those  who  are  sui  juris,  unless  there 
is  an  express  saving  in  their  favor.  Jones 
V.  Lemon,  26  W.  Va.  629;  25  Cyc.  1226; 
Wood  on  Limitations,  {  252.  There  is  no  sav- 
ing in  chapter  105  in  favor  of  persons  under 
disability.  At  the  time  the  school  commis- 
sioner sold  the  land,  the  McGraw  title  was 
unquestionably  in  the  state,  If  not  by  the  tax 
sale  then  certainly  by  forfeiture,  for  the 
land  had  been  oS  the  land  books  for  more 
than  five  years  prior  to  that  time  and  no 
taxes  had  been  paid.  PlaintifT  did  not  re- 
deem pending  the  school  commissioner's  pro- 
ceeding, and  the  law  affords  no  opportunity 
to  redeem  thereafter. 

[S]  It  is  insisted  that  no  guardian  ad  litem 
was  appointed  for  plaintiff  in  that  proceed- 
ing and  that  this  renders  the  sale  void.  It 
does  not  appear  that  he  was  then  known  to 
be  an  infant  He  was  not  proceeded  against 
as  such.  But  even  if  he  had  been  known  to 
be  an  infant,  the  failure  to  appoint  a  guard- 
ian ad  litem  for  him  would  not  have  rendered 
the  decree  absolutely  void,  but  only  voidable 
and  correctible  by  appeal.  The  error,  if  er- 
ror at  all  in  that  partlcalar  case,  does  not  re- 
late to  'Jurisdiction,  and  therefore  does  not 


avoid  the  sale.  Chapman  t.  Branch  (W. 
Va.)  78  S.  £}.  235.  A  decree  made  in  the 
cause  on  the  13th  of  May,  1896,  recites  that 
process  was  served  on  John  T.  McGraw,  but 
plaintiff  swears  that  be  was  never  served 
and  had  no  knowledge  of  the  pendency  of 
the  suit  Plaintiff  has  an  nnde  of  the  same 
name  as  himself,  and  he  may  be  the  person 
on  whom  process  was  served,  if  actually 
served  on  anyone.  But,  granting  that  plain- 
tiff was  not  made  a  party  to  the  proceeding, 
he  still  cannot  maintain  this  suit  The  ob- 
ligation to  pay  taxes  is  as  binding  upon  an 
infant  as  upon  an  adult,  and  the  forfeiture 
laws  contain  no  exceptions  in  favor  of  per- 
sons under  disability.  They  are  no  respecter 
of  persons.  The  state,  having  acquired  the 
McGraw  title,  and  having  thereafter  sold 
the  land  as  its  own.  Is  thereby  estopped  from 
again  selling  the  same  land  unless  it  should 
acquire  the  new  title  which  it  created  by 
the  sale.  The  effect  of  the  sale  and  deed 
was  to  pass  all  title  which  the  state  then 
had,  and  to  estop  It  from  asserting  any  title 
which  it  might  thereafter  acquire  to  the  same- 
land  either  by  forfeiture  or  by  tax  purchase 
of  any  other  title  except  the  new  one.  State 
V.  Mathews,  68  W.  Va.  89,  69  S.  E.  644 ;  State 
V.  West  Branch  Lumber  Co.,  64  W.  Va.  673, 
63  S.  E.  372.  The  sale  and  conveyance  op- 
erated as  a  legislative  grant  from  the  states 
State  r.  Jackson,  66  W.  Va.  559,  49  S.  B. 
466. 

Moreover,  if  plaintiff  was  not  made  a  par- 
ty, the  omission  to  do  so  is  cured  by  chiUK 
ter  42,  Acts  1905;  section  19,  c.  105,  serial 
section  4461,  Code  1913.  That  statute  is  re- 
troactive ns  well  as  prospective,  and  was 
designed  to  cure  all  errors  and  irregularities 
in  school  commissioner's  proceedings,  even 
embracing  want  of  Jurisdiction  to  decree  a 
sale  of  the  land.  We  had  occasion  to  con- 
strue that  statute  in  passing  upon  the  same 
question  that  is  now  before  us,  in  State  v. 
Mathews,  supra,  and  we  refer  to  our  opinion 
In  that  case  on  pages  96  and  97  of  68  W.  Va., 
on  pages  647  and  648  of  69  S.  B.  The  fact 
that  the  former  owner  in  that  case  was  an 
adult,  while  In  this  he  is  an  infant,  can  make 
no  difference  In  the  operation  of  the  statute. 

At  the  time  plaintiff  brought  his  suit  he 
had  no  title  to  the  land,  and  therefore  no 
standing  in  court  Lawson  v.  Pocahontas 
Thin  VeUi  Coal  Co.  (W.  Va.)  81  S.  B.  583. 
His  want  of  title  appears  upon  the  face  of 
the  bill,  and  the  demurrer  thereto  should 
have  been  sustained.  The  decree  Is  reversed, 
and,  seeing  that  plaintiff  cannot  make  out  a 
case  entitling  him  to  relief  in  any  event,  his 
bill  is  dismissed. 
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«7»  W.  Va.  634) 
CAHNEFTX  y.  KANAWHA  ft  M.  K.  CO. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
Jan.    27,    1914.      Rebearing    De- 
nied July  1,  1914.) 

(SyUahut  by  the  Court.) 
1-  Baiuioads  (5J  312,  327*)— Cbobsiwos— MiT- 

itTAL  Duties. 

While  it  is  the  duty  of  a  traveler,  about 
to  pass  over  a  railroad  track  at  a  public  cross- 
ing, to  exercise  reasonable  care  and  caution  for 
his  personal  safety,  and  for  this  purpose  to 
■top,  look,  and  listen,  it  is  also  the  duty  of  the 
carrier's  agents  in  charge  of  a  train  to  exer- 
cise the  same  degree  of  care  and  caution  and  to 
give  such  warnings  and  signals  as  will  tend  to 
prevent  injury  to  persons  using  the  crossing  aa 
a  part  of  the  public  highway. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f  J  988-1001.  1003-1005,  1043-1056 ; 
Dec.  Dig.  Si  312,  327.»] 

2.  Railboads  (§5  346,  350*)— Cbossino  Acci- 
DKXT— Presumption— B0BDKN    of    Pboof— 

QUESnOHS   FOB   JUBT. 

In  an  action  to  recover  damages  for  an 
injury  inflicted  by  a  railroad  company^  at  a 
pablic  crossing,  the  presumption  of  law  is  that 
the  person  injured  and  the  company's  agents 
observed  the  reciprocal  duties  imposed  by  law ; 
and,  if  the  plaintiS  would  recover,  the  burden 
rests  on  him  to  prove  the  negligence  of  the 
company's  agents;  which  being  established, 
the  burden  rests  on  it  to  prove  contributory  neg- 
ligence on  the  part  ot  the  ^raon  injured. 
Where  there  is  conflict  in  the  evidence  in  either 
aspect.  It  is  for  the  jury  to  determine,  from  all 
the  facts  and  circumstances  of  each  particular 
case,  whether  plaintiff  has  right  to  a  recovery 
therein. 

[E^  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1117-1123,  1162-1192;  Dec. 
Dig.  H  346,  350.»] 

3.  Railboadb  (15  348,  350*)— Cbossino  Acci- 
dent—Positive AND  Negative  Evidence— 
Peobative  Effect^Question  foe  Juby. 

The  testimony  of  one  witness  who  denies 
that  a  railroad  whistle  was  sounded  on  a  given 
occasion  is  as  positive  evidence  as  the  testi- 
mony of  another  who  affirms  the  fact,  where 
each  has  equal  opportonity  of  hearing,  and 
the  attention  of  the  former,  because  of  special 
circnmstances,  is  equally  drawn  with  that  of 
the  latter  to  the  sounding  of  the  whistle.  The 
denial  by  the  one  and  the  affirmance  by  _  the 
other  produces  a  conflict  of  evidence^  which  it  is 
the  province  of  the  jury  to  determme. 

[BM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §;  1138-1150,  1152-1192 ;  Dec.  Dig. 
K  348,  350.1] 

4.  Appeal  and  Ebbob  (J  1002*)— Vebdiot— 
CoNFLicnwo  Evidence. 

Where  a  case  is  fairly  submitted  to  a  jury, 
and  a  verdict  upon  conflicting  evidence  ren- 
dered, the  court  will  not  disturb  its  findings, 
nnless  plainly  wrong  or  manifestly  against  the 
weight  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3935-3937;  Dec  Dig.  % 
1002.*] 

Error  to  Circolt  Court,  Fayette  County. 

Action  by  J.  W.  Cameflz,  administrator, 
against  the  Kanawha  &  Michigan  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Leroy  Allebach  and  W.  N.  King,  both  of 
Charleston,  for  plaintiff  In  error.  R.  T.  Hub- 
bard. Jr.,  and  DUlon  &  Nuckolls,  all  of  Fay- 
etteviUe,  for  defendant  In  error. 


LYNCH,  J.  By  an  action  of  trespass  on 
the  case, .J.  W.  Cameflz,  administrator,  seeks 
recovery  of  damages  from  the  E^anawha  & 
Michigan  Railroad  Company  for  the  killing 
of  his  son.  Boy  A.  Cameflz,  at  a  public  cross- 
ing. From  a  Judgment  on  the  verdict  of  a 
Jury,  defendant  obtained  a  writ  of  error. 

The  decedent,  a  young  man  15  years  of 
age,  was  killed  at  a  public  crossing,  about 
6  o'clock  in  the  morning  of  August  29,  1910. 
He  was  driving  a  two-horse  team  and  wagon 
from  Boomer  to  Gauley  Bridge.  He  and  the 
train  were  moving  in  the  same  general  direc- 
tion up  and  on  the  north  side  of  the  Kana- 
wha river.  With  others,  also  in  charge  of  a 
team,  but  going  in  the  opposite  direction,  he 
staid  at  Camp  Rock  the  night  preceding  the 
accident  The  place  of  encampment  was  a 
short  distance  below  the  crossing  at  which 
Cameflz  was  killed.  The  road  thence  to 
the  crossing  was  at  that  time  rough,  rocky, 
and  descending  until  within  35  or  40  feet  of 
the  railroad  track,  from  which  point  to  the 
track  the  roadbed  was  sandy  and  nearly 
leveL 

The  flreman  says  he  did  not  see  the  team 
until  the  train  was  about  200  feet  from  the 
crossing,  and  that  it  was  then  standing  on 
the  level  part  of  the  road,  5  feet  from  and 
parallel  with  the  railroad  track ;  that,  when 
the  train  was  about  100  feet  of  the  crossing, 
he  first  saw  Cameflz,  who,  according  to  his 
testimony,  suddenly  arose  from  some  posi- 
tion within  the  bed  of  the  wagon  or  from 
the  ground,  immediately  turned  the  team  to- 
wards the  crossing,  and  endeavored  to  drive 
over  the  track  In  front  of  the  rapidly  ap- 
proaching train,  a  collision  with  whldi,  he 
also  says,  was  therefore  unavoidable  by  the 
engineer;  that  the  Gpeed  of  the  train  was  85 
miles  an  hour;  that,  as  soon  as  i>osslble  aft- 
er the  first  view  of  Cameflz,  the  engineer  ap- 
plied the  emergency  brake,  sounded  the  whis- 
tle, and  made  every  possible  effort  to  avert 
the  imminent  danger  of  a  collision;  and  that, 
while  the  engineer  could  not  avoid  impact 
with  the  wagon,  he  did  succeed  in  stopping 
the  train  before  the  rear  coach  had  cleared 
the  crossing.  The  engineer  says  he  did  not 
see,  and  ezplalns  his  inability  to  see,  the 
wagon  and  team  until  the  engine  was  with- 
in 76  feet  of  the  crossing.  Both  the  engineer 
and  flreman,  and  others,  some  of  whom  were 
and  others  were  not  passengers,  testify  to  the 
sounding  of  the  signals  in  the  manner  and 
at  the  distance  required  by  the  statute. 

If  the  team  and  wagon  were  standing,  on 
that  occasion,  in  the  position  detailed  by  the 
flreman,  plaintiff  cannot  recover,  because  of 
decedent's  obvious  negligence.  But,  while 
no  other  i)erson  examined  as  a  witness  saw 
the  accident,  there  is  In  the  record  evidence 
by  one  witness,  who  says  he  was  present  a 
short  time  thereafter,  and  made  an  ezamlna- 
tlon  of  the  horse  and  wagon  tracks,  and  that 
these  tracks  indicated  that  the  team  and 
wagon  did  not  deflect  from  a  straight  course 
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wliHe  pasetag  over  the  level  and  sandy  por- 
tion ot  the  highway.  On  the  contrary,  he 
says  the  tracks  indicated  that  both  team  and 
wagon  had  proceeded  in  a  direct  line  over 
the  level  space  towards  and  onto  the  croes- 
fflg,  thna  negativing  the  position  occupied  by 
both  team  and  wagon  as  detailed  by  the  fire- 
man. This  testimony  is  not  contradicted  by 
any  witness  other  than  the  fireman,  and  by 
lilm  only  by  the  statements  to  which  we  al- 
lude in  another  connection. 

[3]  Again,  the  record  discloses  the  testi- 
mony of  at  least  three  witnesses  who  say 
they  were  in  a  position  to  hear,  and  were  in- 
terested In  observing  whether  the  warning 
by  bell  or  whistle  was  given  on  that  occasion, 
and  they  testify  unequivocally  that  the  warn- 
ing was  not  given  until  the  train  was  within 
a  short  distance  in  time  and  space  of  the 
crossing.  The  interest  which  occasioned 
their  attention  to  the  failure  to  give  the  sig- 
nals at  the  "whistling  post"  was,  as  they 
explain,  that  tbeir  place  of  employment  was 
on  the  south  side  of  the  river  opposite  the 
poet,  and  they  began  their  dally  work  at  the 
sound  of  the  whistle  of  this  train  on  its 
morning  trip  eastward,  and  that  the  failure 
to  sound  it  on  the  day  of  the  accident  was 
thus  impressed  on  their  minds,  and  especial- 
ly as  in  a  few  seconds  thereafter  they  heard 
the  danger  signals  given  when  the  train  was 
within  close  proximity  to  the  crossing  and 
the  crash  caused  by  the  impact  of  train  and 
wagon  immediately  ensuing;  or,  as  stated  by 
the  witness  Meador: 

"Every  morning  the  whistle  would  blow  for 
the  crossing  about  the  time  for  us  to  go  to  work, 
and  we  would  all  gather  up  together  and  talk 
until  the  train  would  whistle,  and  then  we 
would  say  it  is  time  to  go  to  work;  and  that 
morning  we  all  made  mention  that  the  train  did 
not  whistle  for  the  crossing." 

As  said  in  Ballroad  Co.  v.  Bryant,  95  Va. 
213,  28  S.  E.  188,  the  testimony  of  a 
witness  who  denies  that  a  railroad  whistle 
was  sounded  on  a  given  occasion  is  as  posi- 
tive evidence  as  the  testimony  of  another 
who  affirms  the  fact,  where  each  has  equal 
opportunity  of  hearing,  and  the  attention  of 
the  former  because  of  special  circumstances 
is  equally  drawn  with  the  latter  to  the  sound- 
ing of  the  whistle.  The  denial  by  the  one 
and  the  affirmance  of  the  other  produce  a 
conflict  of  evidence,  which  it  is  the  province 
of  the  Jury  to  determine. 

[4]  Thus  the  proof  of  these  material  facts, 
and  the  credibility  of  the  witnesses  testify- 
ing as  to  them,  were  submitted  to  a  Jury, 
which,  by  the  verdict,  found  against  defend- 
ant Can  this  court  say  the  finding  is  so 
plainly  against  the  weight  of  the  evidence 
as  to  authorize  interference  by  this  court  or 
the  trial  court?  In  view  of  former  decisions, 
that  question  must  be  answered  in  the  nega- 
tive. The  Jury  must  determine  the  facts  of 
the  case,  when  iwoperly  submitted;  and 
courts  will  not  interfere  with  its  finding,  ex- 
cept where  it  is  either  plainly  contrary  to 
the  weight  of  the  evidence,  or  Is  the  result 


of  bias,  partiality,  prejudice,  or  undue  influ- 
ence. 

In  this  case  the  Jury  could,  and  perhaps 
did,  undertake  to  discredit  the  evidence  of 
the  fireman,  who  said  Cameflx  suddenly 
arose  from  a  position  invisible  to  the  witness, 
upon  the  immediate  approach  of  the  train, 
and  turned  the  team  from  its  position  5  feet 
from  and  parallel  with  the  train,  and  suc- 
ceeded in  driving  the  horses  across  and  clear 
of  the  track,  before  the  impact  of  the  en- 
gine. If  it  did  thus  undertake  to  discredit 
these  statements,  it  could  find  cause  therefor, 
upon  a  fair  and  reasonable  analysis  of  the 
facts  admitted  by  the  engineer  and  fireman. 
If  it  is  true  that  the  sipeed  of  the  train  was 
35  miles  an  hour,  or  51  feet  a  second,  it  cov- 
ered in  less  than  six  seconds  the  greatest 
distance  at  which  either  the  fireman  or  en- 
gineer could  see  the  crossing.  In  four  seconds 
the  distance  of  200  feet  at  which  the  fireman 
first  saw  the  wagon,  or  in  two  seconds  the 
distance  of  100  feet  at  which  he  first  saw 
Camefix,  who,  according  to  the  fireman,  suc- 
ceeded in  securing  control  of  and  turning 
the  horses  from  a  position  parallel  with  the 
track  towards  the  crossing  and  in  driving 
them  over  and  clear  of  the  crossing  within  a 
little  more  than  two  seconds — a  feat  hardly 
possible,  even  under  the  most  intense  excite- 
ment. It  was  within  the  province  of  the  Ju- 
ry to  say,  as  by  its  verdict  it  virtually  has 
said,  that  it  did  not  credit  the  testimony  of 
the  fireman  as  to  this  conduct  by  Cameflx, 
and  to  credit  the  testimony  to  the  contrary. 
Neither  this  nor  the  trial  court  can  set  its 
findings  aside,  except  for  reasons  which  do 
not  appear  In  this  case. 

[2]  Besides,  in  the  absence  of  any  evidence 
to  the  contrary,  it  is  presumed  that  Carnefix 
stopped,  looked,  and  listened  before  under- 
taking to  cross  defendant's  track,  nie  court 
cannot  presume  that  he  did  not  do  all  the 
law  requires  him  to  do  in  order  to  avoid  tbe 
accident,  or  that  he  contributed  to  his  injury 
to  an  extent  precluding  recovery  in  this  ac- 
tion. Young  V.  Railroad  Co.,  44  W.  Va.  221, 
28  S.  B.  932;  Railroad  Co.  v.  Bryant.  93  Va. 
221,  28  S.  B.  183;  Kimball  v.  Friend,  95  Va. 
125,  27  S.  E.  901;  33  Oyc.  1072;  Railway  Co. 
V.  Weber,  76  Pa.  157,  18  Am.  Rep.  407;  Mc- 
Bride  v.  Railroad  Co.,  19  Or.  64,  23  Pac.  814. 

Contributory  negligence  is  defensive.  He 
who  would  rely  on  it  to  defeat  recovery  must 
prove,  by  a  preponderance  of  evidence,  the 
fact  of  negligence,  and  that  it  was  the  proxi- 
mate cause  of  the  injury.  Railroad  Co.  t. 
Tyree,  110  Va.  38,  65  S.  E.  600;  Ewing  ▼. 
Lanark  Fuel  Co.,  65  W.  Va.  735,  65  S.  E. 
200,  29  L.  R.  A.  (N.  S.)  487;  Carrico  v.- Rail- 
road Co.,  39  W.  Va.  86,  19  S.  E.  671,  24  L.  R. 
A.  60 ;  Snoddy  v.  Huntington,  37  W.  Va.  115, 
16  S.  E.  442;  33  Cy&  1072. 

[1]  WhUe  one  about  to  pass  over  a  public 
railroad  crossing  must  use  ordinary  care  for 
his  own  personal  safety,  and  avoid  going 
into  a  position  wherein  collision  with  an  ap- 
proaching train  Is  inevitable,  yet  the  mer* 
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fact  that  he  did  get  Into  sucb  position  is  aot 
condnslve  evidence  of  contrllmtory  negli- 
gence on.  his  part.  Whether  he  nsed  due 
care  Is  a  question  for  the  Jury.  Kimball  y. 
tTlend,  snpra. 

In  view  of  the  evidence,  the  conclusion  Is 
reasonable  that  neither  whistle  nor  bell  was 
Goanded  In  time  sufficient  to  permit  Camefix 
to  escape  the  collision,  and  that' if  either  had 
been  thus  sounded  the  accident  might  not 
have  occurred.  If  properly  warned,  he  could, 
and  presumably  would,  have  avoided  the  In- 
jury to  himself  and  team.  True,  the  burden 
rests  on  plaintiff  to  show  failure  by  defend- 
ant to  observe  the  requirements  of  the  stat- 
ute In  this  respect.  But,  as  stated,  there 
is  in  the  record  sufficient  testimony  as  to 
the  iierformance  of  the  reciprocal  duties  of 
decedent  and  defendant  on  which  the  Jury 
could  speak  fftvorably  to  plaintiff.  By  its 
verdict,  the  Jury  has  also  found,  In  accord- 
ance with  the  fact  admitted  by  the  trainmen, 
tbat  when  in  dose  proximity  to  the  cross- 
ing, .in  fact  even  when  on  it,  one  cannot  see 
along  the  track  a  distance  exceeding  228  feet 
in  the  direction  from  which  the  train  was 
then  approaching  the  crossing.  The  track 
at  that  point  is  on  a  donble  curve,  first  in- 
ward and  then  outward,  to  conform  to  the 
changes  In  the  direction  of  the  river  and  the 
projections  of  the  adjacent  hills. 

Finding  no  reversible  error  In  the  record 
we  affirm  the  Judgment. 

a*  w.  Va,  439) 

MARTIN  V.  BBINIGKB. 

(Supreme  Court  of  Appeals  of  West  Vlrtlnla. 

June  9,  1914.) 

(Syltalit*  hy  the  Oourt.) 

1.  Paktiss   (S  19*)  —  Joindeb  —  Nkcsssttt — 
Sbverancb  or  Causes  or  Action. 

Where  one,  by  contract  jointly  bound  to 
two,  pays  one  of  them,  who  accepts  the  same, 
his  share  of  the  common  debt,  this  effects  a  sev- 
erance thereof,  whereby  the  other  may  alone 
sue  for  the  share  dne  him  under  such  contract. 
[SSd.  Note. — For  other  cases,  see  Parties,  Oent 
Dig.  if  1&-24.  26;    Dec.  Dig.  i  19.*] 

2.  TuAL  (H  ISl,  260*)— iHatBUonoira. 

A  case  wherein  mlinga  on  instructions  are 
approved. 

[Eid.  Note.— EV>r  other  cases,  see  Trial,  Cent 
Wg.  M^420-4S1,  485,  651-669;    Dec.  Dig.  {{ 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  A.  R.  Martin  against  Charles  P. 
Relniger.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Linn  &  Byrne,  of  Charleston,  and  Geo.  S. 
Wallace,  of  Huntington,  for  plaintiff  tn  er- 
ror. Towmend  &  Bode,  of  Charleston,  for 
defendant  in  error. 

LYNCH,  J.  Plaintiff  recovered  a  verdict 
and  Judgment  for  commissions  on  sales  of 
Mexican  mining  stock,  under  an  agency  there- 
for.    Defendant  denies  liability  on  the  two 


principal  items  In  plaintiffs  bin  of  particu- 
lars. The  two  sales  in  controversy  were  of 
25,000  shares  to  J.  M.  Boggs  at  60  cents  per 
share,  12,600  on  February  22  and  12,500  on 
March  16,  1910.  Defendant  claims  these 
sales  were  made  by  himself  alone,  without  the 
assistance  of  Martin. 

[2]  The  spedflc  errors  assigned  arise  upon 
instructions  to  the  Jury — Nos.  1  and  2  given 
for  plaintiff,  No.  1  for  defendant,  refused,  and 
his  instructions  2  and  3,  which  he  claims  the 
court  erroneously  modified  before  giving 
them. 

By  the  first  Instruction  given  for  plaintiff, 
the  Jury  were  told  they  should  find  defendant 
Uable  for  the  agreed  commissions  if  they  be- 
lieved from  the  evidmce  he  employed  the 
plaintiff  to  sell  the  mining  stock  mentioned, 
and  that,  "in  pursuance  thereof,  the  plaintiff 
procured  a  customer  for  the  sale  of  the  prop- 
erty on  the  terms  fixed  by  the  defendant," 
although  "the  defendant,  during  the  pending 
of  the  negotiation,  made  the  sale  himself; 
and,  by  the  second,  that  they  should  so  find 
if  they  likewise  believed  "the  defendant  em- 
ployed the  plaintiff  as  one  of  his  agents  to 
sell  25,000  shares"  of  stock,  and  "that  after 
the  defendant,  by  assistance  of  plaintiff,  had 
sold  to  J.  M.  Boggs  12,600  shares,"  the  plain- 
tiff "continued  his  efforts  to  sell  to  the  said 
J.  M.  Boggs  the  remaining  12,600  shares  of 
stock,  and  such  efforts  assisted  tn  procuring 
said  sale,  and  that  while  he  was  negotiating 
with  the  said  J.  M.  Boggs"  for  the  last  sale 
"the  defendant  made  the  sale  of  the  same  to 
the  said  J.  M.  Boggs." 

The  objection  urged  against  the  first  in- 
atmctton  is  tbat  it  assumes  Martin,  in  pursu- 
ance of  his  contract  Of  agency,  procured 
Boggs  as  a  purchaser,  notwithstanding  evi- 
dence that  plaintiff  first  interviewed  Boggs 
at  the  defendant's  instance.  But  the  instruc- 
tion is  expressly  based  on  all  the  proof. 
True,  the  record  shows  defendant  had, 
through  the  abortive  efforts  of  another  agent 
made  in  1909,  obtained  some  information 
that  Boggs  was  available  as  a  probable  pur- 
chaser. But  when  Martin,  at  defendant's 
reqaeat,  approached  Boggs  on  February  10, 
1910,  no  negotiations  with  him  were  then 
pending.  Defendant  had  not  then  met  him. 
While  Martin's  first  attempt  to  deal  with 
Boggs  was  not  successful,  he  did  Induce  him 
to  come  to  Charleston  for  a  conference  with 
d^endant.  At  this  conference,  on  February 
22, 1910 — Martin  and  Morford,  another  agent, 
being  present — ^the  first  sale  was  made,  or 
rathec  an  exchange  of  12,600  shares  of  the 
mining  stock  for  60  shares  of  coal  stock  own- 
ed by  Bogga  On  the  day  following  defend- 
ant, by  a  written  memorandum  then  signed 
by  him,  admitted  there  was  due,  because  of 
the  transactions  of  the  previous  day,  ^1>'260 
to  Martin  and  Morford  as  commissions  at  the 
rate  of  20  per  cent  to  each  of  them.  Morford 
has  since  been  paid  one-half  of  that  sum  in 
settlement  for  his  services  as  such  agent 
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Martin  Is  seeking  recovery  of  bis  one-half. 
As  the  evidence  shows  material  assistance  by 
Martin  in  effecting  the  sale,  the  instruction 
was  proper  and  applicable  to  the  proof. 

The  second  Instruction  was  intended  to  ap- 
ply to  the  second  exchange  of  12,500  shares  of 
the  mining  stock  with  Boggs  for  an  addition- 
al 50  shares  of  'coal  stock.  This  exchange 
was  effected  on  March  16,  1910,  directly  by 
correspondence  between  Boggs  and  defend- 
ant, without  conference  or  Interview  with 
Boggs  by  either  Martin  or  defendant  after 
the  transactions  of  February  22d.  It  is  con- 
tended, first,  that  the  instruction  erroneously 
assumes  plaintiff  was  employed  to  sell  the 
specific  quantity' of  25,000  shares  of  mining 
stock.  But  the  contract  of  agency  prescribed 
no  limit  on  the  nnmber  of  shares  to  be  sold 
by  Martin.  For  all  that  appears,  the  agency 
would  I  have  covered  any  amount  sold  by  him. 
The  commission  was  a  fixed  percentage  on 
each  particular  sale.  If  25,000  shares  were'ln 
fact  disposed  of  to  Boggs,  how  could  defend- 
ant be  prejudiced  by  the  language  of  the 
instruction?  In  the  second  place,  it  is  con- 
tended Martin  in  no  wise  assisted  in  the  sec- 
ond exchange  of  stocks.  The  evidence  does 
not  so  show.  On  the  contrary,  it  appears 
Martin  had  much  correspondence  with  Boggs 
after  February  22d  concerning  the  purchase 
of  '  additional  mining  stock  and  the  taking 
of  coal  stock  therefor,  and  had  kept  the  lat- 
ter interested  in  the  matter,  and  Just  prior 
to  the  transaction  of  March  16th  turned 
over  all  'this  correspondence  to  defendant, 
who  then  closed  the  sale  to  Boggs.  Again, 
it  is  said  the  instruction  is  had,  on  the  ground 
that  Martin  bad  no  authority  to  exchange 
stocks,  but  was  to  sell  for  cash  only.  The 
terms  of  the  agency  as  to  this  phase  of  it 
do  not  appear.  However,  the  record  shows 
that  in  most  of  the  sales  by  Martin  to  persons 
other  than  Boggs,  covering  a  considerable 
period,  notes  were  received  in  payment,  with- 
out objection  by  defendant  With  his  knowl- 
edge, Martin  bad  been  negotiating  with 
Boggs  in  reference  to  the  coal  stock  prior  to 
February  22d,  and  defendant  seemed  willing 
and  eager  to '  effect  the  exchange  which  took 
place  on  that  date. 

The  court  did  not  err  to  defendant's  prej- 
udice by  refusing  bis  instruction  No.  1,  be- 
cause, in  effect,  the  same  proposition  is  anr 
nounced  in  his  Instructions  as  modified  and 
given.  The  modification  of  defendant's  'in- 
strnbtion  No.  2  was  immaterial,  except  In 
80  far  as  it  rendered  the  instruction  less  ob- 
scure, and  therefore  less  likely  'to  mislead. 
For,  although  Relnlger  did  virtually  make  the 
second  sale  to  Boggs,  Martin  materially  as- 
sisted In  its  procurement.  By  correspondence 
be  constantly  kept  in  close  touch  with  Boggs 
and  the  trade,  and  thereby  aided  In  its  con- 
summation. While  this  element  was  wanting 
in  the  instruction  as  prepared,  the  court 
properly  inserted  it  by  the  amendment  Nor 
did  the  court  err  in  Its  modification  of  in- 
struction No.  3.    As  proposed,  it  would  have 


advised  the  Jury  not  to  find  any  amotint  for 
plaintiff  on  the  second  sale  to  Boggs,  if  it  be- 
lieved that  under  the  contract  with  Relnlger 
Martin  and  Morford  were  Jointly  Interested 
in  the  commission  on  the  first  sale  to  him, 
when  there  is  no  evidence  tending  to  show 
Morford  did  anything  towards  effecting  the 
second  sale,  or  that  he  now  claims  any  In- 
terest In  commissions  due  thereon. 

[1  ]  While  the  claim  on  which  plainttft  sued 
was  $3,387.50,  and  the  amount  of  defendant's 
sets-off  $1,978.37,  the  Jury  found  for  the  form^ 
er  the  sum  of  $1,000.  However,  defendant  in- 
cluded in  his  specification  of  sets-off  $400  al- 
lowed by  plaintiff  as  credits  against  bis 
claim,  and  also  $400  which  in  his  testliaony 
defendant  admits  has  been  paid.  By  exclud- 
ing the  credits  and  the  $400  so  paid,  the  Jary 
evidently  allowed  other  items  claimed  by 
Relnlger.  Otherwise,  its  verdict  would  have 
exceeded  the  amount  returned  by  it  Defend- 
ant nevertheless  argues  that  the  verdict  is 
still  excessive,  and  that,  instead  of  being  In 
favor  of  plaintiff,  it  should  have  been  for  him. 
But  he  bases  his  right  of  recovery  on  the 
theory  that  plaintiff  cannot  maintain  this  ac- 
tion because  of  Morford's  interest  in  the  com- 
missions on  the  first  sale  of  mining  stock  to 
Boggs.  That  argument  does  not  avail  him.  In 
view  of  the  proof.  Indeed  the  admission,  that 
Morford  received  his  share  of  that  commis- 
sion long  prior  to  the  institution  of  this  ac- 
tion. All  that  was  then  due  thereon  thereby 
became  payable  alone  to  plaintiff.  Having  no 
further  interest,  Morford  could  not  sue  there- 
for. Besides,  defendant  virtually  admits  ten- 
der to  plaintiff  of  a  sum  by  him  deemed  suffi- 
cient compensation  for  the  services  rendered 
by  plaintiff  in  effecting  the  first  sale  to  Boggs, 
but  which  plaintiff  declined  to  accept  because 
less  than  the  amount  due  him  under  tbe 
terms  of  the  contract  with  defendant  The 
tender  was,  to  that  extent,  a  concession  of 
liability  to  plaintiff.  But  defendant's  pay- 
ment to  Morford,  and  Morford's  acceptance 
of  the  sum  paid,  as  full  discharge  of  his 
share  of  the  commission  on  the  first  sale, 
worked  a  severance,  whereby  plaintiff  could 
alone  maintain  this  suit  and  recover  the 
share  of  the  commissions  due  him  under  tbe 
contract  For  an  Interest  Joint  at  first  may, 
by  subsequent  dealings,  become  several,  so 
as  to  authorize  a  suit  by  one  obligee  without 
Joining  the  others,  especially  where,  as  In 
this  case,  the  severance  results  from  the  Joint 
acts  of  defendant  and  Morford,  to  which 
plaintiff  impliedly  assented  so  far  as  be  was 
concerned.  Beach  v.  Hotchkiss,  2  Conn.  697 ; 
Buckner  v.  Beaird,  32  La.  Ann.  226;  Boston 
&  Maine  Railroad  Co.  v.  Portland,  S.  &  P. 
Railroad  Co.,  119  Mass.  498,  20  Am.  Rep.  338 ; 
Baker  v.  Jewell,  6  Mass.  460,  4  Am.  Dec.  162; 
Rice  V.  Savery,  22  Iowa,  470 ;  Parker  v.  Bry- 
ant, 40  Vt  291.  Of  the  inclusion  of  the  item 
due  plaintiff  for  his  share  of  such  commis- 
sions, defendant  cannot,  under  the  circum- 
stances. Justly  complain. 

Xlndlhg  no  error,  we  afiOrm  the  Judgment. 
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HIIX  CLTJTCSH  CO.  t.  INDEPENDENT 
STEEL  CO.  OF  AMERICA  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Mar  12,  1914.     Behearing  Denied 

July  1,  1814.) 

(Syllaliu  hit  the  Court.) 

1-  AmDATITS     (I    15*)— AUTHOBITT    OF    FOB- 
KiaV    OFFICEB— AUTHBNTICATION. 

An  affidavit  purporting  to  have  been  made 
before  a  notary  of  another  state,  to  which  there 
is  not  annexed  a  certificate  authenticating  the 
genuineness  of  the  notary's  signature  and  his 
power  to  admiiiister  oatbs,  as  required  by 
Code  1013,  ch.  130,  sec.  31  (serial  section  4887}, 
is  insufficient  to  perfect  a  claim  of  mechanic  s 
lien. 

[Ed.  Note.— For  other  cases,  see  Affidarits, 
Cent  Dig.  {{  61-64;    Dec.  Dig.  {  15.*] 

2.  MECHAincs'   LIKI7S  ({  164*)— C1.AIMS— Ih- 

suFnciKNT  Verification. 

A  claim  of  mechanic's  lien  having  such  in- 
sufficient verification  will  not  prove  the  lien 
and  warrant  a  decree  for  its  enforcement  when 
the  validity  of  the  lien  is  denied,  even  though 
specific  exception  is  not  taken  to  the  insuffi- 
ciency of  the  affidavit. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {{  261-267;  Dec.  Dig.  { 
164.*] 

Appeal  from  Circnlt  Court,  Wayne  County. 

Bill  by  the  Hill  Clutch  Company  against 
tbe  Independent  Steel  Company  of  America 
and  others.  Decree  for  plaintifT,  and  de- 
fendant Rockwood  Sprinkler  Company  ap- 
peal&  Reversed  in  part,  and  affirmed  In 
part 

Warth  &  McCallough,  of  Huntington,  and 
Orrllle  J.  Taylor,  of  Chicago,  111.,  for  appel- 
lant Holt,  Duncan  te  Holt  and  Williams, 
Scott  &  Lovett,  all  of  Huntington,  for  appel- 
lee& 

ROBINSON,  J.  The  decree  appealed  from 
la  one  adjudging  Uens  on  tbe  property  of  the 
Independent  Steel  Company  of  America,  fix- 
ing the  order  of  their  priority,  and  directing 
a  sale  for  their  payment  Appellant,  the 
Rockwood  Sprinkler  (Company,  complains 
that  proper  place  has  not  been  given  to  its 
mechanic's  lien,  which  has  been  put  subse- 
quent to  a  large  mortgage  over  which  appel- 
lant contends  its  lieh  should  have  priority. 

Appellees,  the  steel  company  and  the  mort- 
gagees, make  a  cross-assignment  submitting 
that  appellant  has  no  valid  mechanic's  lien 
and  that  the  decree  is  erroneous  in  recogniz- 
ing appellant's  claim  of  lien  at  all.  If  this 
cross-assignment  Is  well  taken,  the  question 
ot  priority  brought  here  by  appellant  is  Im- 
material. Logically,  therefore,  consideration 
of  the  cross-assignment  comes  first 

Tbe  charge  of  invalidity  against  appellant's 
claim  of  a  mechanic's  lien  is  that  the  affidavit 
thereto,  purporting  to  have  been  taken  before 
a  notary  In  the  State  of  Illinois,  Is  not  au- 
thenticated, and  hence  amounts  to  no  Terlfica- 
tlon  of  the  claim  of  lien  as  required  by  stat- 
ate. 

[1]  To  the  affidavit  there  la  not  annexed  a 


certificate  of  the  clerk  or  other  officer  of  as 
Illinois  court  of  record  under  an  official  seal, 
verifying  the  genuineness  of  the  notary's 
signature  and  his  authority  to  administer  an 
oath.  By  our  statute  an  affidavit  made  be- 
fore an  officer  of  another  state  must  bear 
such  a  cerUflcate.  Code  1913,  ch.  130,  sec.  31 
(serial  section  4887).  If  It  does  not  bear 
such  certificate  It  la  not  duly  authenticated 
and  Is  not  In  fact  an  affidavit  The  very 
terms  of  the  statute  dted  require  the  annexa- 
tion of  such  a  certificate  to  make  the  affidav- 
it complete  and  effective.  So  appellant's 
claim  of  lien  Indeed  lacks  an  affidavit  and 
has  not  been  verified.  The  claim  of  lien  does 
not  show  that  it  has  been  "sworn  to"  as  the 
statute  authorizing  the  creation  of  a  me- 
chanic's lien  demands.  Code  1913,  ch.  75,  sec. 
4  (serial  section  3845).  On  its  face  the  evi- 
dence in  this  particular  does  not  appear. 
It  therefore  can  not  serve  as  notice  of  a 
mechanic's  lien  nor  as  evidence  of  such  a 
lien.  For,  the  oath  Is  an  essential  element 
of  the  creation  of  the  lien  and  must  be  In 
writing  as  a  part  of  the  paper  which  Is  filed 
for  record  for  the  purpose  of  claiming  the 
lien.  Without  full  written  and  recorded  evi- 
dence that  the  oath  has  been  taken  and  certi- 
fied as  required  by  our  statutes  there  is  no 
substantial  compliance  with  the  law  whereby 
a  mechanic's  lien  may  be  perfected  and  held 
against  the  property  of  another.  Mechanics' 
Uens  are  purely  creatures  of  the  statute  and 
every  step  prescribed  to  perfect  such  liens 
must  be  pursued  In  order  to  make  them  a 
charge  against  the  property  of  the  owner. 
This  is  fully  established  by  our  decided  cases. 

An  affidavit  purporting  to  have  been  made 
before' an  officer  of  another  state,  to  which 
there  la  not  annexed  a  certificate  authentlca^ 
ing  tbe  genuineness  of  the  officer's  signature 
and  his  power  to  administer  oaths,  as  requir- 
ed by  Code  1913,  cb.  180,  sec  31,  is  Insufficient 
to  perfect  a  claim  of  mechanic's  lien.  Lock- 
head  V.  Berkeley  Springs  Waterworks  &  Im- 
provement Co.,  40  W.  Va.  653,  21  S.  B.  1031; 
Tygart  Valley  Brewing  Co.  v.  VUter  Mfg.  Co., 
184  Fed.  845,  107  C.  C.  A.  169.  The  reasons 
and  authorities  Justifying  this  holding  are 
fully  presented  by  the  opinions  in  the  cases 
cited.  Time  and  space  should  not  be  consum- 
ed In  reiterating  them  here.  The  holding  is 
not  technlcaL  It  Is  the  enforcement  of  plain 
statute  as  to  the  making  of  affidavits.  It  is 
the  enforcement  of  statutory  law  embracing 
a  policy  deemed  by  the  lawmakers  to  be  es- 
sential In  the  due  administration  of  justice. 

Appellant  argues  that  the  Insufficiency  ot 
the  affidavit  was  not  specifically  raised  be- 
low and  can  not  on  this  appeal  be  considered. 
It  says  the  demurrer  to  Its  petition  setting 
up  the  claim  of  lien  was  not  insisted  on  and 
tn  this  way  the  insufficiency  was  waived. 
But  a  demurrer  to  the  pleading  which  asaertr 
ed  the  claim  of  lien  was  only  one  way  ot 
presenting   the   Insufficiency   aa  a   defense. 
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Bven  If  the  defect  In  tbe  claim  of  Uen  waa 
not  Insisted  on  by  way  of  attacking  the  plead- 
ing, the  record  plainly  discloses  that  tbe 
ralldlty  of  the  claim  of  Hen  waa  pnt  In  Issue 
by  the  answer  to  aK>eUanf  b  petition  assertr 
ing  the  Hen.  The  answer  expressly  denied 
that  appellant's  claim  of  lien,  a  certified 
copy  from  the  record  of  which  was  filed  as 
an  exhibit  with  appellant's  petition,  consti- 
tuted a  lien  under  the  mechanic's  lien  law 
of  this  State,  and  prayed  that  appellant's 
claim  of  Uen  and  Its  pleadings  setting  up 
the  same  be  dismissed.  Thus  the  validity  of 
the  alleged  Uen  waa  directly  attacked,  and 
clearly  made  an  issue  In  the  case.  Moreover, 
when  the  commissioner  to  whom  the  cause 
was  referred  made  his  report,  It  was  except- 
ed to  by  the  steel  company  on  the  ground 
that  tbe  commissioner  did  not  report  that  ap- 
peUant  had  no  vaUd  subsisting  lien.  So  by 
the  pleadings  and  by  this  exception  tbe  court 
was  called  upon  to  pass  on  the  validity  of  the 
claim  of  mechanic's  Uen.  By  the  decree  ap- 
pellant's petition  and  claim  of  UeiS  asserted 
therein  were  upheld,  and  tbe  exception  to  the 
report  of  the  commissioner  was  expressly 
overruled.  Thus  the  very  point  which  ap- 
Itellant  says  was  never  passed  upon  below 
was  Involved  In  the  court's  decree  and  was 
necessarily  passed  on  In  the  pronouncement 
and  entry  thereof.  The  issue,  and  the  ex- 
ception aa  well,  raised  the  question  of  the 
validity  of  the  claim  of  lien.  Tbe  court 
could  not  decree  as  It  did  without  determin- 
ing that  question. 

[2]  AppeUant  cites  Bobn  v.  Zeigler,  44  W. 
Va.  402,  29  S.  E.  083,  a  case  relating  to  an 
affidavit  for  attadiment,  aa  authority  that  It 
might  have  amended  the  defective  affidavit, 
if  tbe  Insufficiency  of  tbe  affidavit  had  been 
spedficaUy  caUed  to'  Its  attention.  Perhaps 
within  the  time  fixed  for  perfecting  the  claim 
of  lien  appeUant  could  have  saved  the  Uen  by 
filing  an  entirely  new  claim  properly  veri- 
fied.   "As  a  general  rule  the  verification  la  a 


part  of  the  claim  and  can  not  be  corrected 
after  the  time  for  filing  of  tbe  statement  i» 
expired."  Rockel  on  Mechanics'  liens,  sec 
120  r  Bolsot  on  Mechanics'  liens,  sec.  462. 
But  as  to  this  we  are  not  now  called  to  de- 
cide. Appellant  rested  its  case  on  a  claim  of 
lien  not  perfected  as  the  law  requires,  and 
submitted  its  case  for  decision  thereon,  not- 
withstanding tbe  validity  of  the  claim  was 
challenged  in  the  cause  by  the  owner  of  tlie 
property.  If  It  did  not  heed  tbe  chaUenge 
and  save  the  Uen  by  correcting  the  defect 
within  the  time  for  perfecting  the  Uen,  tine 
fault  is  upon  appeUant  Itself.  A  direct  issue 
In  the  cause  was  whether  appellant  had  a 
vaUd  mechanic's  Uen  on  the  property.  It  sab- 
mltted  Its  case  on  a  paper  from  the  record 
which  did  not  show  a  vaUd  Uen.  To  be  proof 
of  a  mechanic's  Uen  appellant's  claim  of  Uen 
had  to  show  compliance  with  the  law  where- 
by a  medianic'a  Uen  may  be  created.  Since 
the  claim  was  not  perfected  as  the  law  re- 
quires in  order  that  a  mechanic's  lien  may 
be  created,  appellant's  proof  was  Insufficient. 
AppeUant  was  therefore  not  entitled  to  de- 
cree. In  principle  the  case  is  the  same  as 
one  where  a  debt  sued  for  Is  denied  by  the  is- 
sue Joined  and  the  plaintiff  submits  the  la- 
sue  for  determination  on  insufficient  itroof. 
Whether  his  opponent  points  out  to  him  tbe 
insufficiency  or  not,  be  most  be  the  judge  of 
the  propriety  of  allowing  the  case  to  go 
to  determination  on  the  proof  that  he  offers. 
"A  plaintiff  is  responsible  for  his  own  show- 
ing, and  a  defendant  is  not  called  upon  to 
remind  him  of  Insufficiency  in  weight  of  his 
evidence,  by  exception  thereto  before  sub- 
mission of  the  cause."  Despard  v.  Pearcy,  65 
W.  Va.  140,  63  S.  B.  STL 

Tl>e  cross-assignment  of  error  must  be  sas- 
tained.  AppeUant  did  not  prove  a  mechanic's 
Uen  against  the  property.  Wherein  tbe  de- 
cree establishes  such  Uen  In  favor  of  appel- 
lant it  wlU  be  reversed  and  set  asld&  In  all 
other  respects  the  decree  wiU  be  affirmed. 
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GEOBOIA.  F.  ft  A.  BT.  CO.  r.  NICHOIiS. 

(No.  418.) 
(Supreme  Court  of  Georgia.     Jane  li^  1914.) 

(BpUmhtu  ty  tk«  Court.) 

1.  BAIIAOADS  (I  851*)  —  ACOIDBNT  AT  CBOSS- 
ino— iNSTBUOmONB. 

It  appearing  on  the  trial  tliat  the  plaintiff 
approached  a  public  croesing  over  a  railroad 
and  -was  injured  by  coming  in  collision  with  a 
locomotive  drawing  a  train  of  cars,  which  ar- 
rived at  the  crossing  and  passed  over  it  jost 
aa  the  plaintiff  went  npon  the  railroad  track, 
it  was  proper  for  the  conrt  to  give  in  charge 
to  the  jnry  the  statute  embraced  in  section 
2675(c)  of  the  CivU  Code  of  1910,  requiring 
railroads  to  erect  blow  posts  at  a  given  dis- 
tance on  each  side  of  the  public  crossing,  and 
prescribing  the  duty  of  the  engineer  to  blow 
the  whistle  of  the  locomotive  and  to  check  and 
keep  checking  its  s^eed  as  it  approaches  such 
crossing  from  the  time  the  locomotive  arrived 
at  the  post  until  the  crossing  is  reached. 

(a)  Nor  was  It  error  for  the  court,  after  hav- 
ing charged  the  blow  post  law  contained  in  the 
C!ode  section  referred  to,  to  add  the  instruc- 
tion that  this  "applies  not  onlv  when  one  is 
actnaUr  on  the  crosdng  but  when  one  is  ap- 
proaching the  crossing.'^  Under  the  petition 
m  this  case,  it  wonM  have  been  proper  to  make 
this  apply  more  particularly  to  one  intending 
to  eroM  the  track;  ander  the  pleadings  and 
evidence,  not  doing  so  (nmishea  no  cause  for 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  Si  Ug3-1211,  121S-1216;  Dec.  Dig. 
I3KL-] 

2.  Daicaou   (f  216*)— Pkbsonai.  Xvjvvaa— 
Pkbuarknt  or  Teufobabt  Iitjubiks. 

The  court  having,  in  the  course  of  his 
charge,  instructed  the  jury  as  to  the  degree  of 
care  which  the  plaintiff  (a  child  between  five 
and  six  years  old)  was  bound  to  exercise  in 
approaching  a  public  crossing  over  a  railroad 
track,  it  was  not  error  to  charge  as  follows: 
"If  yon  believe  the  plaintiff  was  Injured  and 
damaged  by  the  negligence  of  the  defendant, 
you  would  first  inqmre  into  the  extent  of  the 
injury,  ascertain  whether  such  injury  is  tem- 
porarv  or  whether  sneh  inlury  is  permanent. 
If  only  temporary,  you  woald  be  authorized  in 
awarding  damages  for  such  temporary  injury 
as  the  evidence  warrants  you  in  believing  the 
plaintiff  has  sustained.  If  permanent,  then 
yon  would  award  him  such  damages  as  you  be- 
lieve under  the  evidence  he  is  entitled  to  re- 
cover for  such  permanent  injuries,  if  any." 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  U  648-IS66;    Dec.  Dig.  {  21&*] 

8.  SnFnCIKRCT  of  fiviDXIfClS. 

The   verdict  was  anthorised   by   dte  evi- 
dence. 

Error  from  Superior  Conrt^  Bandolph 
County,    W.  C.  Worrill,  Judge. 

Action  by  T.  J.  Nichols,  by  his  next  friend, 
against  the  Georgia,  Florida  &  Alabama  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

T.-S.  Hawes  and  Krause  ft  Rich,  all  of 
Bainbridge,  Rambo  &  Wright,  of  Blakely, 
and  Geo.  H.  Perry,  of  Cuthbert,  for  plaintiff 
in  error.  M.  O.  Eldwards,  of  Dawson,  and 
Sndth  &  Miller,  of  Edison,  for  defendant  in 
error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concnr. 


(Ml  Gb.  S40) 
AT.ARAMA    GREAT  SOUTHERN  S.   CO.  r. 
BROCK.    (No.  406.) 

(Supreme  Conrt  of  Georgia.    June  U^  1914.) 

CSyR«5M  hp  A«  Oourt.) 

1.  Nbw  Tbiai.  (i  41*)— InsTBUonoN— Vebbax 

iRACCtJKACT. 

While  the  extracts  from  the  charge  of  the 
court,  complained  of  in  the  motion  for  a  new 
trial,  were  hot  entirely  free  from  verbal  inac- 
curacies, they  did  not  contain  such  material  er- 
ror as  to  afford  ground  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  II  67-71;  Dec.  Dig.  |  41.*] 

2.  StTFFICIXNOT  OF  Etidbnck. 

While  the  evidfenee  supporting  a  verdict  in 
plaintiff's  favor  was  slight  it  cannot  be  held 
that  the  verdict  was  without  evidence  to  sup- 
port it 

Error  from  Superior  Court,  Dade  (bounty; 
A.  W.  Flte,  Jndge. 

Action  by  E.  D.  BroCk  against  the  Alabama 
Great  Southern  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

See,  also,  139  Oa.  248,  77  S.  S.  20. 

Maddoz,  McCamy  &  Shumate,  of  Dalton, 
for  plaintiff  in  error.  W.  H.  Payne,  of  Chat- 
tanooga, Tenn.,  for  defendant  In  enor. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


ao  Oa.  U) 
HILL  V.  HORSLBT.    (No.  412.) 
(Supreme  Cktnrt  of  Georgia.     June  15,  1914.) 

(SyllaUu  &y  the  Cowrt.) 

1.  SirrncixNCT  o»  Pkition. 

The  petition  was  not  subject  to  general 
demurrer. 

2.  Appeal  and  Ebbob  (I  1040*)— Bbokebs  i%% 
46,  82*)— Contbacts  (J  50*)— Constbuction 
—  Action  bt  Bbokkb  —  Pbtition  —  Bzclt;- 
aivE  AoENCT— Habuless  Ebbob. 

While  some  of  the  allegations  of  the  pe- 
tition were  subject  to  the  special  demurrer 
presented,  and  it  was  error  to  overrule  the  spe- 
cial demurrer,  such  allegations  were  not  nec- 
essai?  to  a  recovery  by  the  plaintiff.  With- 
out dem  the  petition  alleged,  in  substance,  as 
follows:  On  January  27,  1911,  defendant,  the 
owner  of  a  certain  tract  of  land,  executed  to 
plaintiff,  a  real  estate  agent  a  written  power 
of  attorney  to  sell  the  land  and  certain  person- 
alty therewith  connected,  at  a  stated  amount 
Defendant  agreed  to  pay  plaintiff  5  per  cent, 
of  the  gross  amount  of  the  purchase  money, 
and  further  agreed  "not  to  cancel  this  contract 
before  January  1,  1912,  unless  I  pay  him 
[plaintiff]  the  full  amount  of  his  commissiouB, 
same  as  sale  was  made."  Before  the  date 
mentioned  defendant,  without  the  consent  or 
fault  of  plaintiit,  canceled  the  contract  and  re- 
fused to  proceed  with  it  Before  this  was  done, 
plaintiff,  in  endeavoring  to  sell  the  property 
in  accordance  with  the  contract,  had  incurred 
expenses  and  performed  services  with  proper 
diligence.  A  case  was  made  by  such  allega- 
tions for  the  recovery  of  the  amount  agreed 
to  be  paid  in  case  of  cancellation  by  defendant 
before  the  specified  date. 

(a)  A  .consideration  is  valid,  if  any  benefit  ac 
ernes  to  him  who  makes  the  promise,  or  any 
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injury  to  him  who  receives  the  promise.    CiT. 
Code  1910,  f  4242. 

(b)  This  waa  not  an  action  by  a  real  estate 
broker  to  recover  commissions  earned  by  rea- 
son of  having'  produced  a  purchaser  ready,  will- 
ing, and  able  to  buy,  and  who  actually  offered 
to  buy,  on  the  terms  specified  by  the  owner, 
but  was  based  on  a  breach  of  the  written  con- 
tract not  to  cancel  the  anthority  of  the  real  es- 
tate agent  to  sell  prior  to  a  certain  time. 

(c)  The  fact  that  property  is  placed  in  the 
hands  of  a  real  estate  broker  to  sell  does  not 
prevent  the  owner  from  selling  unless  other- 
wise agreed.  In  the  present  case,  however,  it 
was  agreed  otherwise. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JJ  4089-4105;  Dec.  Dig.  i 
1040;*  Brokers,  Cent  Dig.  »  47,  101-103: 
Dec  Dig.  »  46,  82;*  Contracte,  Cent  Dig.  i 
222;   Dec  Dig.  {  50.*] 

3.  Dkniai.  or  New  Triai.  Affboted. 

The  uncontradicted  evidence  supported  the 
case  above  stated,  and  there-  was  no  error  in 
overruling  the  motion  for  a  new  trial,  based 
upon  the  general  grounds  that  the  verdict  was 
contrary  to  law  and  evidence  and  unsupported 
by  the  evidence. 

Error  from  Superior  Court,  Terrell  Coun- 
ty;  W.  C.  WorreU,  Judge. 

Action  by  J.  A.  Horsley  against  B.  H.  Hill. 
Judgment  for  plaintiff,  tind  defendant  brings 
error.    Affirmed. 

Guerryft  Son,  of  Macon,  and  H.  A.  Wil- 
kinson, of  Dawson,  for  plaintiff  In  error.  W. 
H.  Gurr,  R.  R.  Marlin,  and  M.  C.  Edwards, 
all  of  Dawson,  for  defendant  In  error. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
JuBtlcee  concur. 

0«1  Oa.  831) 

NICHOLSON  V.  CASTLBBERRY.    (No.  401.) 

(Supreme  Court  of  Georgia.     June  13,  1914.) 

(Syllalut  by  the  Court.) 

Appeal  and  Erbob   (S  1005*)— Review— D«- 

wiAL  of  New  Tbiai,. 

A  judgment  denying  a  new  trial  will  not  be 
disturbed,  where  no  error  of  law  is  complained 
of  and  there  is  evidence  to  support  the  ver- 
dict 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3860-3876,  3948-3950; 
Dec  Dig.  i  1005.*] 

Error  from  Superior  Court,  Marion  Coun- 
ty ;   Howell  Hollls,  Judge  pro  hac. 

Action  between  C.  R.  Nicholson  and  J.  V. 
Castleberry.  From  the  Judgment,  Nicholson 
brings  error.    Affirmed. 

S.  T.  Plnkston,  of  Columbus,  and  W.  D. 
Crawford,  of  Buena  Vista,  for  plaintiff  In  er- 
ror. W.  B.  Short,  of  Buena  Vista,  for  de- 
fendant in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


{Ul  Oe.  791) 
WILLIAMS  T.  WILLIAMS.     (No.  380.) 
(Supreme  Court  of  Georgia.    June  10,  1914.) 

(Syllalu*  ly  the  Court.) 

DivoBCK  (I  286*)— Tempobabt  Aumowt— Rb- 

viEW  on  Plxadino. 

While  the  evidence  in  regard  to  the  con- 
duct of  the  wife,  who  sued  her  husband  for  di- 
vorce and  alimony,  and  in  regard  to  her  finan- 
cial condition,  would  have  authorized  the  pre- 
siding Judge  to  refuse  to  grant  her  temporary 
alimony  and  attorney's  fees,  yet,  in  view  of  the 
fact  that  the  suit  for  divorce  was  brought  by 
the  wife,  not  by  the  husband,  and  was  in  part 
baaed  on  the  ground  of  adultery  by  the  de- 
fendant, that  he  produced  no  evidence  to  contra- 
dict that  charge,  or  the  evidence  introduced  in 
support  of  it,  and  that  there  was  some  conflict 
in  the  evidence  as  to  the  misconduct  of  the  wife, 
and  in  view  of  the  evidence  as  to  the  financial 
condition  of  the  husband,  this  court  cannot  say 
that  the  presiding  judge  abused  his  discretion 
in  awarding  temporary  alimony  and  attorney's 
fees  to  the  wife. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {{  769,  770;    Dec  Dig.  t  280.*] 

Error  from  Superior  Court,  Whitfield 
County;   A.  W.  Flte,  Judge. 

Action  by  Z.  B.  WllUams  against  W.  L. 
Williams.  From  an  order  granting  tempora- 
ry alimony  and  attorney's  fees,  defendant 
brings  error.    Affirmed. 

W.  C.  Martin,  W.  E.  Mann,  and  J.  J.  Cope- 
land,  all  of  Dalton,  for  plaintiff  in  error. 
Maddox,  McCamy  &  Shumate,  of  Dalton,  and 
Tatum  &  Thadh,  of  Chattanooga,  Tenn.,  for 
defendant  In  error. 


LUMPKIN,   J.     Judgment  affirmed, 
the  Justices  concur. 


All 


COOPER  T.  RICKBTSON.     (No.  381.) 
(Supreme  Covat  of  Georgia.     June  10,   1914.) 

(ByUatu*  ly  (k«  Court.) 
Tempobabt  Injunction. 

The  court  did  not  abase  his  discretion  in 
refusing  an  ad  interim  Injunction. 

Error  from  Superior  Court,  Decatur  Coun- 
ty ;  E.  E.  Cox,  Judge. 

Action  by  C.  R.  Cooper  against  J.  E.  Rick- 
etson.  Judgment  for  defendant,  and  plain- 
tiff brings  ^rror.    Affirmed. 

W.  V.  Custer,  of  Balnbrldge,  for  plaintiff 
In  error.  W.  M.  Harrell,  of  Balnbrldge,  and 
Wilson,  Bennett  &  Lambdln,  of  Waycross. 
for  defendant  In  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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OttOe.  7S7) 

COLEMAN  T.  STATE.     (No.  834.) 

(Sapmn*  Gonrt  o<  Georgia.     May  14.  1914.) 

(ByllaiuB  htf  t\e  Court.) 
L  GBnaNAi,   Lavs    (|   H50*)— Appkal— Dib- 

CBETTONABT     RULIHO — DBNIAL    OT     CHANOB 

o»  Vend*. 

Wbere  an  appllcadoii  ia  made,  by  one  ac- 
crued of  crime  for  a  Chan^  of  venue  on  the 
gronnd  that  an  impartial  jury  cannot  be  ob- 
tained, the  la  7  devolyes  on  the  trial  jadgQ  the 
daty  and  responsibility  of  malcing  an  exami- 
nation and  informing  himself  of  t)ie  truth  of 
the  averments  in  the  application;  and  where, 
after  bearing  evidence,  the  trial  court  is  satis- 
fied that  a  fair  and  impartial  jury  mav  be  had 
in  the  county  where  the  crime  is  alleged  to 
have  been  committed,  this  court  will  not  re- 
Terse  his  Judgment  refusing  to  change  the  venue, 
unless  it  is  made  to  appear  that  there  has  t>een 
an  abuse  of  discretion. 

(a)  There  was  no  abnae  of  discretion  in  re- 
fusing to  change  the  venue. 

[Ejd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  t  3044 ;  Dec.  Dig.  1 1160.*] 

2.  Cbihinal  Law  (S  603*)— Motion  yob  Coir- 
TiNtrANCB— Sttfwoibhct. 

The  motion  to  continue  did  not  measure  np 
to  the  requirements  of  Penal  Code  1910,  {  987, 
and  the  court  did  not  err  in  refusing  to  contin- 
ae  the  case. 

[Ei.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  1348-1361;  Dec.  Dig.  | 
fl03.»] 

3.  HoinciDx    (I   166*)— Btidbncb— Pbstioub 

DlFFICULTT. 

On  a  trial  for  murder,  a  previous  difficulty 
between  the  defendant  and  the  deceased,  two 
weelts  prior  to  the  homicide,  is  relevant  as  shed- 
ding light  on  the  occurrence  resulting  in  the 
homicide  and  as  illustrating  the  motive  of  the 
defendant 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  320-331;   Dec  Dig.  i  166.*] 

4.  CBnaNAi.  Law  (S  1137*)— Appeai/— Ikvit- 
XD  Ebbob. 

A  party  cannot  obtain  a  reversal  for  an  er- 
ror which  he  has  invited,  as  by  a  request  to 
charge. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3007-3010;  Dec.  Dig.  { 
1137.*] 

5.  GoNTICnOIT  AND   Dbnial  OT  Nxw   Tbial 
Aptbovbd. 

The  evidence  authorized  a  charge  on  the 
■object  of  conspiracy;  the  charge  of  the  court 
waa  fair  and  comprehensive;  the  evidence  au- 
thorised the  verdict ;  and  the  newly  discovered 
evidence,  purely  impeaching  and  cumulative 
in  character,  is  not  such  as  would  lilcely  pror 
dace  a  different  result  on  another  triaL  The 
verdict  is  approved  bv  the  trial  judge,  and  no 
sufficient  cause  is  made  to  appear  for  the  grant 
of  a  new  trial. 

Error  from  Superior  Court,  WUcox  Coun- 
ty;   W.  P.  George,  Judge. 

W.  A.  Coleman  was  convicted  of  murder 
and  brings  error.    Affirmed. 

Jno.  R.  Cooper,  of  Macon,  D.  B.  Nicholson, 
of  Bochelle,  and  Haygood  &  Cults,  of  Fitz- 
gerald, for  plaintiff  in  error.  Hal  Lawson,  of 
Abbeville,  3.  W.  Dennard,  of  Cordele,  J.  B. 
Wall,  SoL  Gen.,  of  Fitzgerald,  and  Warren 
Grlce,  Atty.  Gen.,  for  the  State. 


EVANS,  P.  J.  The  plainuff  in  error,  W. 
A,  Coleman,  was  Jointly  indicted  with  his 
son,  Jim  Coleman,  and  with  W.  H.  Stev«ns 
for  the  murder  of  Leon  MelviiL  The  plalntifl 
In  error  was  separately  tried,  and  was  con- 
victed with  a  recommendatl(m  to  mercy. 

[1]  1.  The  homicide  occurred  on  April  6, 
1913,  and  on  September  15,  1913,  all  of  tbe 
defendants  made  application  for  a  change  of 
venae  on  the  ground  that  an  Impartial  Jury 
could  not  be  obtained  In  the  county  In  which 
the  crime  was  alleged  to  have  been  commit- 
ted. On  this  application  tbe  court  heard  ev- 
idence and  refused  a  change  of  venue.  Ap- 
plicants presented  a  bill  of  exceptions,  which 
the  Judge  refused  to  certify  on  the  ground 
that  the^  Judgment  was  interlocutory  and  not 
embraced  within  tbe  act  of  1911  (Acts  1911, 
p.  74).  Whereupon  applicants  filed  a  petition 
to  this  court,  praying  a  writ  of  mandamus  to 
compel  the  certification  of  their  bill  of  ex- 
ceptlona  This  court  declined  to  Issue  the 
writ  Coleman  ▼.  George,  140  Ga.  619,  79  S. 
E.  543.  Exceptions  pendente  lite  were  then 
talcen  to  the  refusal  of  the  court  to  change 
the  venue.  Tbe  Penal  Code  1910,  {  964,  pro- 
vides for  a  change  of  venue  In  cases  wherev- 
er an  impartial  Jury  cannot  be  obtained  in 
the  county  where  the  crime  was  committed. 
Tbe  motion  to  change  the  venue  in  this  case 
la  based  upon  tbe  impossibility  to  obtain  a 
fair  and  impartial  Jury  in  the  county,  and 
not  upon  any  ground  contained  in  the  amend- 
ing act  C!oIeman  v.  George,  supra.  Section 
064  was  codified  from  the  act  of  1895,  which 
was  construed  in  White  v.  State,  100  Ga.  659, 
28  S.  E.  423.  In  the  opinion  in  that  case,  Mr. 
Justice  Atlclnson,  after  referring  to  the  ne- 
cessity, under  tbe  old  law,  of  examining  all 
persons  in  the  county  who  were  liable  to 
serve  on  Juries  before  tbe  venue  could  be 
changed  to  a  county  other  than  where  the 
crime  was  alleged  to  have  been  committed, 
said: 

"That  act  [the  act  of  1895]  Instltntes  a  new 
order  of  things ;  and  now  it  is  competent  for  the 
judge  of  the  superior  court,  in  any  criminal  case, 
to  change  the  venae  of  the  trial  of  such  case 
whenever,  in  his  judgment,  an  impartial  trial 
cannot  be  had  in  the  county  where  the  crime 
was  committed.  In  order  to  ascertain  whether 
such  trial  can  I>e  there  had,  it  is  competent 
for  him  to  hear  the  testimony  of  witnesses,  oral 
or  upon  affidavit,  and  as  well  to  hear  any  other 
evidence  which  may  be  competent  and  rdevant 
The  law  leaves  this  matter  largely,  we  might 
say  almost  entirely,  in  tbe  discretion  of  the 
trial  Judge.  It  imposes  upon  him  a  responsibil- 
ity of  making  this  examination;  and  this  court 
has  no  jwwer  to  control  liis  discretion  with  re- 
spect to  such  matters,  unless  it  has  been  plainly 
and  manifestly  abused." 

Tbe  circuit  Judge-  was  on  tbe  scene,  he 
heard  tbe  evidence  and  had  tbe  opportunity 
of  observing  tbe  manifestations  of  public  tem- 
per, and  be  certifies  to  bis  belief  that  the  de- 
fendants could  have  and  did  have  a  trial 
by  a  fair  and  impartial  Jury.    After  a  care- 
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f ul  reading  of  tbe  record,  we  do  not  see  any- 
thing to  show  tbat  tbe  court  abased  hla  dis- 
cretion, or  that  the  Jury  which  tried  the  de- 
fendant was  other  than  fair  and  ImpartlaL 
See  RawUns  r.  State,  124  Ga.  31,  62  S.  E.  1. 

[2]  2.  The  motion  to  continue  the  case  on 
the  ground  of  alleged  absent  witnesses  did 
not  fulfill  the  requirements  of  Penal  Code 
1910,  I  987,  and  tbe  court  did  not  abuse  bis 
discretion  In  refusing  to  continue  the  case. 

[3]  3.  The  deceased  resided  with  his  fa- 
ther, and  was  16  years  of  age  at  the  time  of 
his  death.  There  was  testimony  tending  to 
show  that  the  defendant  bad  some  trouble 
with  tbe  deceased  about  a  fence,  and  that 
about  two  weeks  before  the  homldde  the  de- 
fendant, accompanied  by  two  others, 'Came  to 
the  house  of  the  father  of  the  deceased,  -and, 
when  he  saw  the  deceased,  invited  him  to 
flgbt.  The  father  ordered  the  defendant  and 
bis  companions  to  leave.  Upon  leaving  tbey 
began  shooting  fireanns,  discharging  about  40 
shots,  one  of  which  struck  the  cheek  of  the 
deceased.  This  testimony  was  objected  to  on 
the  ground  that  It  failed  to  show  that  the  de- 
fendant did  any  of  the  shooting,  and  that  It 
related  to  an  Independent  matter.  Neither  of 
these  objections  is  good.  The  Jury  was  au- 
thorized to  find  that  the  defendant  did  en- 
gage in  the  shooting,  and'  to  infer  from  tbe 
defendant's  conduct  tbat  he  harbored  111  feel- 
ing towards  the  deceased.  Previous  difficul- 
ties between  the  defendant  and  the  deceased, 
which  give  color  and  effect  to  tbe  transac- 
tion under  Investigation  and  shed  light  upon 
the  motives  of  tbe  parties,  are  competent  ev- 
idence.   Brown  T.  State,  61  Ga.  602. 

A  witness  was  asked  if,  on  a  certain  occa- 
sion previous  to  the  homicide,  he  In  company 
with  others  bad  not  gone  to  a  certain  town 
and  there  whipped  a  man. who  lived  on  the 
plantation  of  the  defendant  On  objection 
the  court  declined  to  allow  tbe  question 
answered.  This  was  not  error.  The  transac- 
tion was  an  independent  matter,  wholly  irrel- 
evant to  any  issue  before  the  court 

[4]  4.  The  defendant  made  a  written  re- 
quest for  an  Instruction,  which  was  given. 
He  afterwards  assigned  error  upon  the  in- 
struction. A  party  cannot  obtain  a  reversal 
for  an  error  which  he  has  invited.  Quattle- 
baum  V.  State,  119  Ga.  433,  46  S.  E.  677; 
Horton  V.  SUte,  120  Ga.  307,  47  S.  E.  969. 

[f]  6.  The  evidence  authorized  a  charge  on 
tbe  subject  of  conspiracy,  the  charge  of  the 
court  was  fair  and  compreboislve,  the  evi- 
dence authorized  tbe  verdict  and  the  newly 
discovered  evidence,  purely  Impeaching  and 
cumulative  in  character  is  not  such  as  would 
likely  produce  a  different  result  on  another 
trlaL  Tbe  verdict  is  approved  by  the  trial 
Judge,  and  no  sufficient  cause  is  made  to  ap- 
pear for  the  grant  of  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


att  Oa.  7S1. 
COLEBCAN  et  aL  T.  STATU     (No.  847.) 

(Supreme  Oonrt  of  Georgia.'    ICsj  16,  1914.) 

(ByOobui  hp  th«  Oonrt.) 

1.  CoNsmruTioKAi.  Law  (§  287*)— Jubt  (§f 
11, 116*)— Dub  Pbocbss— Ghaixxhoe  or  Ab- 
BAT— Bight  to  Jubt  Tbiai.. 

Where  three  persons  were  jointly  indicted 
for  murder,  and  one  of  them  was  first  tried  sepa- 
rately, and  a  panel  of  48  jurors  was  put  upon 
him,  from  which  12  jurors  were  selected,  and 
the  other  36  were>  excluded  from  the  courtroom 
and  heard  .none  of  the  evidence;  and  where, 
upon  the  conclnsion  of  this  trial,  the  other  two 
persons  indicted  were  placed  on  trial  together, 
and  a  panel  of  jurora  was  put  upon  them  which 
included  the  36  jurors  who  had  not  tried  tbe 
previous  caSe,  and  who  had  been  exclnded  from 
the  courtroom,  but  not  those  who  had  tried 
the  previous  case,  this  did  not  furnish  a  ground 
for  challenge  to  the  array  on  the  ground  that 
the  whole  panel  put  upon  the  accused  was  there- 
by rendered  incompetent 

(a)  It  does  not  appear  that  less  than  a  full 
panel  of  Jurors  was  put  upon  the  accused,  nor 
was  any  error  assigned  on  that  ground. 

Jb)  If  there  was  any  objection   to  Individ- 
members  of  the  panel,  this  famished  ground 
for  challenge  to  the  polls,  not  to  the  array. 

(c)  The  sixth  amendment  to  the  Constitution 
of  the  United  States  has  no  relevancy  to  an 
occurrence  of  the  character  above  mentioned, 
on  a  trial  in  a  state  court 

(d)  The  method  of  procedure  mentioned  in- 
volved no  violation  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States. 

[Ed.  Note.— For  other  eases,  see  Constitution-, 
al  Law,  Cent  Dig.  {  754;    Dec.  Dig.  |  267;* 
Jury,  Cent  Dig.  K  19-24,  642,  643;   Dee.  Dig. 
H  il,  116.'] 

2.  CBiiaiiAi.  Law  (ii  422,  427*)— Evidenc^^ 
Acts  and  Dxci.abation8  or  Co-Conspira- 
TOBs— SamoiBifCT  or  Evidbnob. 

Where  three  persons  were  jointly  indicted 
tor  murder,  if  a  prima  facie  case  of  conspiracy 
among  them  was  shown,  either  by  direct  or  by 
circumstantial  evidence,  testimony  as  to  the 
acts  and  declarations  of  one  of  them,  during  the 
pendency  of  the  criminal  project  and  connected 
therewith,  was  admissible  against  the  other  two, 
although   they  were  tried  separately. 

(a)  The  evidence  tending  to  show  a  conspir- 
acy among  the  three  persons  who  were  jointly 
indicted  to  kill  the  man  who  was  slain  was  suffi- 
cient to  authorize  the  testimony  in  regard  to 
tbe  acts  and  declarations  of  one  of  them  to 
which  objection  was  made,  and  also  to  au- 
thorise a  charge  submitting  ultimately  to  the 
jury  whether  or  not  there  was  a  conspiracy, 
and  instructing  them  that  if  there  was  none  to 
disregard  such  evidence.  (Atkinson,  J.,  dis- 
sents from  the  ruling  announced  in  the  subdi- 
vision immediately  preceding.) 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  984-988.  1012-1017 ;  Dec. 
Dig.  H  422,  427.*J 

3.  Witnesses    (i    380*)— CBEDiBtLrrr— Pmob 

CONFLICTINO       STATBMENTB— ADMISSIBILITT. 

There  was  no  error  in  admitting  evidence 
to  show  that  one  of  the  defendants  on  trial  had 
made  conflicting  statements  as  to  the  manner 
in  which  the  homicide  was  committed,  some  of 
which  did  not  accord  with  his  statement  on  the 
stand. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  it  1210-1219;    Dec.  Dig.  S  380.»] 
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4.  Obiminal    Law     (|   822*)— Nbw    TKiai.— 

Gxoi7ND»— Invited  Ebbob. 

Charges  given  at  the  request  or  insistence 
of  connsel  for  the  defendant  famished  no 
ground  for  granting  a  new  trial  at  bis  instance. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2210-2218;  Dee.  Dig.  i 
922.*] 

6.  Cbiminai.  Law  (|  022*)— Nbw  TbiaI/— Ih- 

BTBUCnONS. 

While  section  71  of  the  Penal  Code  of 
1910,  in  dealing  widt  the  subject  of  reasonable 
fears  as  a  ground  of  defense  on  a  trial  for 
homicide,  uses  the  expression  "the  fears  of  a 
reasonable  man,"  the  employment  of  the  ex- 
pression "as  reasonably  courageous  and  self-pos- 
sessed men,"  in  instructing  the  jury,  does  not 
furnish  cause  for  a  new  trial. 

[Ed.  Mote. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2210-2218;  Dec.  Dig.  | 
922.*] 

&  GoiTvicnoH  AHD  Dbriai.  OB  Nbw  Tbiai. 

Appro  VBD. 

The  verdict  was  supported  by  the  evidence, 
and  none  of  the  grounds  of  the  motion  for  a  new 
trial  require  a  reversal. 

Atldnaon,   J.,   dissenting. 

Error  from  Saperlor  Court,  Wllooz  County; 
W.  F.  George,  Judge. 

J.  J.  Coleman  and  another  were  convicted 
of  murder,  and  bring  error.    Affirmed. 

Jno.  R.  Cooper,  of  Macon,  Haygood  ft  Cntta, 
of  Flt^erald,  and  D.  B.  Nicholson,  of  Ro- 
didle,  for  plaintiffs  In  error.  Hal  Lawson, 
of  Abbeville,  J.  W.  Dennard,  of  Cordele,  J.  B. 
Wall,  SoL  Gen.,  of  Fitzgerald,  and  Warren 
Grlce,  Atty.  Geiu,  for  the  Btat& 

LUMPB3N,  J.  W.  A.  Coleman,  Jim  Cole- 
man, and  W.  H.  Stevens  were  Indicted  for 
the  murder  of  Leon  Melvln.  W.  A.  Coleman 
waa  first  tried  separately  and  convicted. 
Jim  Coleman  and  W.  H.  Stevens  were  then 
placed  on  trial  together.  They  were  found 
guilty  with  a  recommendation  to  mercy, 
They  moved  for  a  new  trial,  which  was  de- 
nied, and  they  excepted. 

[1]  i.  On  the  trial  of  W.  A.  Coleman  a 
panel  of  48  Jurors  was  put  upon  him,  from 
whicb  were  selected  the  12  who  tried  him. 
The  remaining  30  were  excluded  from  the 
courtroom,  and  beard  none  of  tbe  evidence. 
After  bis  conviction,  the  case  against  the 
other  two  defendants  was  called,  and  a  panel 
of  Jurors  was  put  upon  them.  It  did  not 
Include  the  12  men  who  tried  the  previous 
case;  but  It  included  the  36  men  who  bad 
not  been  engaged  in  that  case,  and  who  bad 
been  excluded  from  the  courtroom.  .  Presum- 
ably a  full  panel  was  put  upon  them,  which 
Included  the  36  Jurors  mentioned.  At  any 
rate,  no  objection  was  made  to  the  number 
of  Jurors  In  the  panel.  Counsel  for  the  de- 
fendants challenged  the  array  on  the  grounds 
tliat  the  whole  panel  was  Incompetent  The 
dutllenge  to  the  array  was  properly  over- 
ruled. If  there  was  any  objection  to  indi- 
vidual members  of  the  panel,  this  would  be 
a  ground  for  challenge  to  the  polls,  not  to 
tbe  array.    But  we  do  not  mean  to  Imply  that 


there  was  any  ground  of  challenge  either  to 
tbe  polls  or  to  tbe  array.  SchneU  v.  State, 
92  Oa.  459,  17  S.E.  966;  Brown  v.  State, 
97  Oa.  215,  22  8.  E.  403;  Bryan  v.  State. 
124  6a.  79,  52  S.  E.  298.  and  citations;  Rob- 
inson V.  State.  82  Ga.  535  («,  645,  9  S.  E. 
52a 

It  has  been  repeatedly  ruled  that  tbe  sixth 
amendment  to  tbe  Constitution  of  tbe  t7nlted 
States  has  no  application  to  trials  in  state 
courts.  Brantley  v.  State,  132  Oa.  573  (b). 
679,  64  S.  B.  676.  22  L.  B.  A.  (N.  S.)  959, 
131  Am.  St  Rep.  218,  16  Ann.  Cas.  1203; 
EUenbecker  v.  District  Court  of  Plymouth 
County,  1S4  U.  S.  31,  10  Sup.  Ot  424,  33  L. 
Ed.  801.  It  la  equally  well  settled  that  there 
is  no  merit  in  tbe  contention  that  this  pro- 
ceeding was  violative  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States.  Rawlins  v.  Georgia,  201  tJ.  S.  638, 
26  Sup.  Ct  660,  50  L.  Ed.  898,  8  Ann.  Gas. 
783;   Brantley  v.  State,  supra,  and  dtatlons. 

[2]  2.  Objection  was  made  to  several  parte 
ot  the  evidence  which  were  only  admissible 
either  as  tending  to  show  a  conspiracy,  or  on 
tbe  basis  of  a  conspiracy ;  and  error  was  also 
assigned  on  certain  charges  on  tbe  law  of 
conspiracy.  It  was  contended  that  tbe  evi- 
dence was*  irrelevant,  and  that  there  was  no 
sufficient  evidence  of  a  conspiracy  on  which 
to  base  ite  admission  or  the  charges  on  that 
subject  After  tbe  fact  of  conspiracy  is 
proved,  the  declarations  of  any  one  one  of  the 
conspirators  during  the  pendency  of  the 
criminal  project  and  connected  therewith  are 
admissible  against  all.  Penal  Code  1910,  | 
1025.  While  it  may  generally  be  tbe  better 
practice  to  require  a  prima  facie  case  of 
conspiracy  first  to  be  made,  before  admitting 
evidence  of  tbe  acta  and  declarations  of  one 
of  the  allied  conspirators,  there  is  no  In- 
flexible rule  to  that  effect  Tbe  trial  court 
has  some  discretion  as  to  tbe  order  in  which 
testimony  may  be  introduced;  and,  if  a 
prima  fade  case  of  conspiracy  is  shown  from 
tbe  whole  evidence,  the  admitting  of  such  tes- 
timony is  not  error.  Unless,  however,  a 
conspiracy  is  shown  prima  fade,  such  evi- 
dence can  only  operate  against  tbe  person 
whose  acta  and  declarations  are  proved,  if 
he  Is  on  trial;  or,  If  be  is  not  on  trial,  they 
are  not  admissible  against  tbe  defendante  be- 
ing tried,  and  should  be  rejected.  8  Cyc.  682. 
If  sufficient  prima  fade  evidence  of  a  con- 
si^acy  Is  introduced  to  authorize  tbe  ad- 
mitting of  evidence  of  ads  and  declarations 
of  one  of  the  alleged  conspirators,  ultimately 
it  is  for  the  Jury  to  determine  whether 
from  the  whole  evidence,  a  conspiracy  has 
been  shown;  and,  if  they  find  that  none  has 
been  established,  It  is  then  their  duty  not  to 
consider  tbe  acts  and  declarations  of  tbe 
supposed  co-consplrator  which  has  been  ad- 
mitted, except  so  far  as  they  may  affect  biui. 
If  be  Is  on  trial.  3  Enc  Ev.  428.  As  to  the 
admissibility  of  tbe  evidence,  If  a  prima  fade 


•y or  sUmt  eaa«a  ae* 


same  topM  and  Motion  NCUBBR  In  Deo.  Dig.  a  Am.  Dig.  Kejr-No.  SorlM  *  Rep'r  IndoxM 

Digitized  by  VjOOQ  IC 


230 


82  SOUTHEASTERN  BEFOKTER 


(Ga. 


case  of  conspiracy  is  shown,  It  does  not  mat- 
ter whether  the  supposed  conspirator  whose 
acts  or  declarations  are  prored  Is  on  trial  or 
not  Slaughter  t.  State,  113  Ga.  284, '288. 
88  S.  E.  854,  84  Am.  St  Rep.  242.  A  con- 
spiracy may  be  shown  by  drcnmstantlal 
evidence  as  well  as  by  that  which  is  direct 
Weaver  y.  State,  135  Ga.  317,  60  S.  E.  488 ; 
Walker  v.  State,  136  Ga.  126,  70  S.  E.  1016; 
Turner  v.  State,  138  Ga.  808,  812,  76  S.  E. 
340. 

There  was  sufficient  evidence  in  this  case 
to  authorize  the  Jury  to  find  that  there  was 
a  conspiracy  between  the  three  persons 
charged  with  the  murder  of  Leon  MeMn, 
and  there  was  no  error  either  in  the  admis- 
sion of  evidence  or  In  giving  charges  on  the 
subject  of  a  conspiracy.  There  was  evidence 
tending  to  show  the  following  among  other 
facts:  There  had  been  ill  feeling  between 
Leon  Melvin  (the  person  killed)  and  the  eld- 
er Coleman  prior  to  the  time  of  the  homi- 
cide.   Tlhe  latter  testlfled:     . 

"On  the  night  that  Leon  Melvin  shot  into  my 
commissary  I  was  armed.  I  always  carried  my 
pistol  after  that  night  if  I  left  the  place  after 
night,  walking'  around  the  lot  or  any  place.  I 
generally  take  it  with  me.  I  have  carried  them 
in  the  daytime." 

Some  person  shot  into  the  hottse  of  Iieon 
Melvin's  father  prior  to  the  homicide.  On 
the  night  before  tlila  occurred,  the  elder  Cole- 
man went  to  the  house  of  the  senior  Melvin 
and  had  a  conversation  with  him ;  the  young- 
er Melvin  being  present.  Coleman  told  young 
Melvin  to  go  outside  and  they  would  settle 
up  right  there.  The  elder  Melvin  told  Cole- 
nmn  to  leave,  which  he  did.  On  the  day  be- 
fore the  homicide  the  elder  Coleman  told  a 
witness  that  be  liked  the  elder  Melvin  and 
tiad  notliing  against  him,  but  used  a  vile  ep- 
ithet in  regard  to  young  Melvin,  and  said, 
"We  are  going  to  band  him  a  package."  On 
the  next  day,  which  was  Sunday,  the  two 
Golemans  (father  and  son)  and  Stevens  were 
together,  all  afmed.  A  pistol  was  seen  in 
the  pocket  of  Jim  Coleman,  the  son,  while  in 
church.  Later  the  elder  Coleman  had  his 
buggy  across  the  road,  when  one  Miller  and 
another  person  with  him  drove  up  and  asked 
Coleman  to  get  out  of  the  road.  An  alter- 
cation ensued  between  tbe  two  Colemans  and 
another  person  with  them  and  Miller  and  tbe 
person  with  him,  resulting  in  a  fight  be- 
tween the  elder  Coleman  and  Miller.  Ste- 
vens was  present,  also  armed.  While  the 
controversy  was  in  progress,  young  Melvin 
was  standing  near  by,  but  taking  no  part  in 
the  difficulty.  The  elder  Coleman  said  to 
him,  "I  did  shoot  your  damned  daddy's 
house,  and  I  will  shoot  you,"  or  words  to 
that  effect  On  that  afternoon  young  Melvin 
left  the  house  of  a  witness  in  order  to  go 
home.  He  did  not  go  the  nearest  way,  but 
took  a  road  which  was  about  two  miles  out 
of  the  way.  If  he  had  gone  the  nearest 
way,  lie  would  have. passed  Coleman's  house, 
and  he  told  the  wi):uess  that  he  was  scared 
to  go  that  road.     Late  in  the  evening  the 


two  Colemans  and  Stevens  were  in  a  buggy 
together.  They  turned  out  of  the  road  along 
which  they  were  first  driving,  into  the  road 
which  young  Melvin  bad  taken  in  order  to 
go  home,  and  thus  met  him  al>out  dark. 
They  all  fired  upon  liim,  killing  him,  with  no 
further  provocation.  Afterward  they  went 
together  to  the  house  of  the  elder  Coleman, 
where  they  were  arrested.  In  his  statement 
Stevens  detailed  an  occurrence  in  which  he 
said  that  young  Melvin  had  sought  to  get  the 
son  of  Stevens  to  go  with  him  in  order  to 
have  a  difficulty  with  another  person;  that 
Stevens  had  refused  to  allow  the  boy  to  go; 
and  that  later  yonng  Melvin  had  tried  to 
raise  a  difficulty  vdth  the  son  of  Stevens  and 
had  started  to  draw  a  pistol  on  Stevens  him- 
self, but  the  accused  said  he  thought  nothing 
of  that,  and  had  had  no  trouble  with  Melvin 
until  they  met  in  the  road  on  the  day  of  the 
homicide,  when  Melvin  started  shooting  into 
the  buggy  where  Stevens  and  the  two  Cole- 
mans were  riding.  There  was  evidence  on 
behalf  of  the  defendant,  conflicting  with  or 
seeking  to  explain  some  of  that  of  the  state : 
but  the  Jury  were  authorized  to  find  tbe 
above  stated  facts.  The  evidence  was  suflS- 
cient  to  show  a  prima  facie  case  of  conspira- 
cy, and  to  authorize  the  charge  on  that  sub- 
ject Tbe  elder  Coleman  having  had  harsh 
words  with  young  Melvin  prior  to  the  date 
of  the  difficulty,  Stevens  declaring  in  his 
statement  that  Melvin  had  tried  to  draw  a 
pistol  on  him,  though  he  thought  nothing  of 
it,  the  two  Colemans  (father  and  son)  and 
Stevens  having  been  together  dn  Sunday 
armed,  and  there  being  evidence  of  the  trans- 
actions above  stated,  the  Jury  might  well 
have  believed  that  the  three  were  in  a  con- 
spiracy to  Idll  MelTln.  Exactly  when  it  was 
formed  does  not  appear  from  direct  evidence 
— it  rarely  ever  does,  yet  the  conspiracy  usu- 
ally precedes  the  performance  of  the  act — but 
the  Jury  might  have  found  that  it  antedated 
the  coming  together  of  the  three  with  pistols 
on  Sunday,  when  they  were  apparently  act- 
ing in  concert,  and  extended  as  far  back  as 
the  preceding  day,  when  tbe  elder  Coleman 
said,  "We  are  going  to  hand  him  a  package." 
There  was,  under  tbe  facts  of  this  case,  no 
error  in  admitting  evidence  of  that  state- 
ment and  of  what  occurred  at  the  time  of 
the  difficulty  with  Miller.  Nor  was  there 
error  in  admitting  evidence  that  some  time 
before  the  homicide  some  one  shot  into  the 
house  of  the  elder  Melvin.  Standing  alone, 
this  might  not  be  admissible.  But,  when  tak- 
en in  connection  with  the  other  evidence  or 
the  subject  above  indicated.  It  was  shown  to 
be  connected  with  the  homicide  and  to  indi- 
cate motive  for  It  2  Whar.  Cr.  Bv.  (10th 
Ed.)  i  919. 

When  the  evidence  of  the  threat  was  offer- 
ed and  objection  thereto  was  made,  tbe  court 
admitted  it  upon  the  statement  of  the  Solici- 
tor General  that  its  relevancy  would  be  made 
to  appear  later,  and  the  objection  does  nut 
seem  to  have  been  again  brought  to  his  at- 
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tentton.  Be  left  the  Jnry  to  finally  decide 
whether  or  not  there  was  a  conspiracy,  and 
substantially  charged  In  accordance  with 
what  Is  said  above.  If  the  question  of  ad- 
mitting this  eTldence  should  be  considered 
as  close,  under  the  facts  of  the  case,  the  rul- 
ing would  not  require  a  new  trial. 

[3]  3.  There  was  no  error  In  admitting  er- 
idence  to  show  that  one  of  the  accused  per- 
sons on  trial  had  made  conflicting  statements 
as  to  the  manner  In  which  the  homicide  was 
committed,  some  of  which  did  not  accord 
with  his  statement  on  the  stand. 

[4]  4.  According  to  the  notes  added  by  the 
presiding  Judge  to  the  motion  for  a  new 
trial,  several  of  the  charges  of  which  com- 
plaint was  made  were  given  at  the  instance 
or  request  of  counsel  for  the  accused.  Of 
course,  they  furnish  no  reason  for  granting 
a  new  trlaL 

[B]  B.  While  section  71  of  the  Penal  Code, 
in  dealing  with  the  subject  of  reasonable 
fears  as  a  ground  of  defense  on  a  trial  for 
homicide,  uses  the  expression  that  '^t  must 
appear  that  the  circumstances  were  sufficient 
to  excite  the  fears  of  a  reasonable  man,"  etc., 
in  instructing  the  Jury  the  use  of  the  expres- 
sion "as  reasonably  courageous  and  self-pos- 
sessed men"  does  not  famish  cause  for  a  new 
trial.  Teal  v.  State,  22  Ga.  76  (8),  68  Am. 
Dec.  482;  Gallery  v.  State,  92  Ga.  463  (3), 
464,  17  S.  B.  863;  Dover  v.  State,  109  Ga. 
485  (2),  487,  34  S.  B.  1030. 

[6]  6.  There  were  several  other  grounds 
of  the  motion  for  a  new  trial,  but  they  do 
not  require  separate  discussion.  None  of 
them  are  such  as  to  necessitate  a  reversaL 
The  evidence  authorized  the  verdict 

Judgment  affirmed.  All  the  Justices  con- 
car,  except  ATKINSON,  J.,  dissenting. 

a«  Qa.  795)  — «==■ 

TOmCANS  T.  SLATON,  Governor.    (No.  886.) 

(Supreme  C!oart  of  Georgia.'    June  11,  1914.) 

CSyna&M  (y  the  Court.) 

1.  BAH,   (S{   55,   62«)— CoNBTBXJCTIOn— Vaud- 
ITT. 

On  November  22,  1912,  Glenn  Ross  exe- 
cuted B  bond,  with  N.  B.  Xoumans  as  surety, 
conditioned  that,  if  Ross  "shall  personally  be 
and  appear  at  the  superior  court  of  said  coun- 
ty [Emanuel]  to  be  held  on  the  second  Mon- 
<i&y  m  January,  1913,  next,  from  day  to  day, 
and  from  term  to  term,  then  and  there  to  an- 
swer a  charge  for  the  offense  of  assault  with 
intent  to  murder  (made  by  the  grand  jury  of 
said  county),  and  shall  not  depart  thence  with- 
oot  leave  of  said  conrt,  then  the  obligation  to 
be  null  and  void,  dse  to  remain  of  full  force 
and  virtue."  The  defendant  bad  not  been  in- 
dicted when  the  bond  was  given,  and  he  was 
not  indicted  at  the  January  term,  1913,  of 
Emanuel  superior  court  An  indictment  was 
returned  at  the  April  term,  1913,  against  Glenn 
Robs  for  the  offense  of  assault  with  intent  to 
mnrder.  Failing  to  appear  at  the  April  term 
of  conrt  to  answer  the  indictment  against  him, 
the  solicitor  general  cansed  a  rule  nisi  to  be 
issaed  against  Glenn  Ross  and  his  surety,  N. 
K.  Yonmons,  returnable  to  the  July  term  of 
Emanuel  superior  covrt    At  the  July  term  the 


surety,  Youmang,  moved  to  dismiss  the  rule, 
upon  the  ground  that  there  had  been  no  breach 
of  the  bond,  because  it  was  conditioned  that 
Ross,  the  principal  Uierein,  should  be  and 
appear  at  the  superior  court  of  Emanuel  coun- 
ty to  be  held  on  the  second  Monday  in  Janu- 
ary, 1913,  to  answer  a  charge  of  assault  with 
intent  to  murder  "made  by  the  grand  jury  of 
said  county" ;  whereas,  there  was  at  that  time 
no  charge  made  by  the  grand  jury  of  Emanuel 
county  against  the  principal  to  which  he  could 
answer — no  charge  was  made  until  the  April 
term,  1913,  of  the  superior  court  This  motion 
was  overruled  by  the  court  The  defendant 
also  moved  to  dismiss  the  rule  nisi,  upon  the 
ground  that  no  warrant  had  issued  for  the  de- 
tention of  Glenn  Ross,  and  none  for  bis  arrest 
and  detention  was  In  existence.  This  motion 
was  also  overruled.  No  evidence  was  produc- 
ed by  either  side,  except  the  court  records  in 
the  case,  the  whole  of  which  are  specified  in 
the  bill  of  exceptions.  The  court  made  the  rule 
absolute.  The  defendant  excepts  to  the  rul- 
ings of  the  conrt  overruling  the  motions  to 
dismiss  the  rule  nisi,  on  the  ground  that  they 
are  contrary  to  law.  Beld,  that  the  bond,  hav- 
ing been  given  before  any  indictment  was 
found,  plainly  contemplated  that  it  was  to  an- 
swer for  any  indictment  which  might  be  found, 
and  the  use  of  the  expression  ''made  by  the 
grand  Jnry  of  said  county"  did  not  render  such 
a  bond  void  on  its  face,  so  as  to  furnish  a 
ground  to  dismiss  a  proceeding  to  forfeit  a 
recognizance  for  nonappearance  of  the  princi- 
pal. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent. 
Diss.  §S  213-224,  228-238,  246-253;  Dec.  Dig. 
SS  56,  62.»] 

2.  Bah-  (H  57,  58*)  —  Descbiption  of  Op- 

FBNSK  —  SnvnciENcT  —  Recitals  —  Ibso- 

ANCB  OF  WaBBANT. 

The  bond  here  involved  sufficiently  describ- 
ed the  offense  on  account  of  which  the  prind- 
pal  was  to  appear.  It  was  not  essential  to  its 
validity  that  it  should  recite  on  its  face  that  a 
warrant  had  issued,  and  that  he  had  been  ar- 
rested for  such  offense,  before  giving  the  bond. 
Accordingly  a  motion,  based  on  that  ground, 
to  dismiss  the  scire  facias  and  forfeit  the  re- 
cognizance, was  properly  overruled. 

(a)  The  bond  here  involved  was  different  in 
its  terms  from  that  which  was  considered  in 
Nicholson  v.  State,  2  Ga.  363,  which  simply 
bound  the  principal  and  surety  for  the  appear- 
ance of  the  principal  at  the  next  term  of  the 
superior  court,  "then  and  there  to  surrender 
himself  to  the  same  in  terms  of  the  law," 
without  specifying  an  offense  or  any  reason 
for  such  appearance  being  required. 

(b)  If  it  would  have  furnished  any  defense 
as  a  matter  of  fact  to  show  that  there  bad 
been  no  such  warrant  for  arrest,  no  evidence 
was  offered  by  the  defendant  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  {{  232-236,  263-277;  Dec  Dig.  {{  67, 
58.»] 

Error  from  Superior  Court,  Emanuel  Coun- 
ty; B.  T.  Rawllngs,  Judge. 

Action  by  J.  M.  Slayton,  Governor,  against 
N.  R.  Youmans.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

T.  N.  Brown,  of  Swainsboro,  and  Hlnes  A 
Jordan,  of  Atlanta,  for  plaintUF  In  error.  R. 
Lee  Moore,  Sol.  Gen.,  of  Statesboro,  for  de- 
fendant in  error. 


HILL,  J.    Judgment  affirmed.    All  the  Jus- 
tices concur. 


•For  otbar 
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POWHLL  et  aL  T.  JAMBa    (No.  884.) 
(Supreme  Coart  of  Georgia.     Jane  11,  1914.) 

(ByVMm$  (y  th»  Court.) 

1.  DratDs    (I    105*)— CoNBTBTJonoif— Vmtino 
OF  Title. 

Where  a  deed  conveyed  an  Immediate  ea- 
tate,  with  present  enjoyment,  to  a  woman  and 
her  children,  the  title  vested  in  the  woman  and 
snch  children  as  she  had  in  life,  as  tenants  in 
common,  and  children  thereafter  bom  to  her 
took  no  interest  nnder  auch  deed.  Plant  t. 
Plant,  122  Ga.  783,  60  S.  &  961,  and  citations. 
[Ed.  Note.— For  other  caaea,  see  Deeds,  Cent. 
Dig.  St  27&-291,  872-874;    Dec.  Dig.  |  105.»] 

2.  VAXTTBIOV    (t   16*)  —  RlOHT  of  ACTIOlf  — 

Pabtibs. 

Where  a  deed  of  the  character  indicated  in 
the  preceding  beadnote  was  executed,  and 
thereafter  the  woman  conveyed  the  land  in  fee 
simple  to  a  third  person,  and  later  an  action  to 
recover  nndivided  interests  and  to  have  a 
partition  was  brought  against  the  grantee  by 
all  of  the  children  of  the. woman,  induding  both 
those  in  life  at  the  date  of  the  first  deed  and 
those  bom  thereafter,  and  where  the  allega- 
tions of  the  petition  showed  that  the  grantee 
from  the  woman  had  held  adversely  to  the 
children  for  more  than  seven  years,  so  that 
prescription  had  ripened  against  those  of  them 
who  took  an  interest  nnder  the  original  con- 
veyance, and  that  the  other  plaintiffs  took  no 
interest,  the  petition  was  properly  dismissed  on 
demurrer. 

(a)  WUle  the  deed  to  the  woman  and  lier 
children  had  the  legal  effect  stated  in  the  first 
headnote,  it  contained  also  explanatory  state- 
ments as  to  the  motive  which  caused  it  to 
be  made  as  a  part  of  the  plan  by  the  maker  of 
the  deed  to  give  property  to  his  childroi  after 
their  marriage,  so  that  the  deed  as  a  whole 
did  not  necessarily  negative  good  faith  on  the 
part  of  the  purchaser  from  the  woman,  and, 
taking  the  allegations  of  the  petition  most 
strongly  against  the  pleader,  color  of  title  and 
possession  for  the  necessary  time  and  of  the 
requisite  character  to  create  a  prescriptive  ti- 
tle, after  the  children  who  took  as  tenants  in 
common  with  their  mother  became  of  age,  ap- 
peared. 

[Ed.  Note. — ^For  other  cases,  see  Partition, 
Cent  Dig.  {  52;   Dec.  Dig.  |  16.*] 

Error  from  Superior  Court,  Early  County; 
W.  C.  Worrlll,  Judge. 

Partitioa  by  Connie  Powell  and  others 
against  D.  W.  James.  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Affirmed. 

W.  I.  (Seer,  of  Colquitt,  for  plalDtlffs  in  er- 
ror. Uttle,  Powell,  Hooper  &  Goldstein,  of 
Atlanta,  and  Bambo  A  Wright,  of  Blakely, 
for  defendant  In  error. 

LUMPKIN.  J.  Judgment  afBrmed.  AU 
tbe  Justices  concur. 


iXa  Oa.  806) 
BAILIE  V.  WOODWARD  LTJMBBR  CO. 
(No.  392.) 
(Supreme  (3onrt  of  Georgia.     June  12,  1914.) 

(ByOahu*  ty  ik«  Court.) 

Mbchakics'  Liens  ({  216*)— EsroppBLr— Pay- 
ment TO  CONTBACTOK. 

A  contractor  applied  to  the  owner  of  the 
premises  for  the  payment  of  a  specific  sum  of 
money  on  their  building  contract,  and  the  own-> 


er  notified  a  materialman,  who  had  famished 
the  contractor  material  which  was  used  in  the 
improvement  of  the  owner's  premises,  that  such 
payment  was  requested,  and  that  she  would  not 
pay  the  contractor  unless  she  had  authority 
from  tbe  materialman.  Thereupon  the  ma- 
terialman authorized  her  to  pay  the  contractor 
the  sum  requested,  which  she  did.  Held,  that 
the  materialman  will  be  estopped  from  asserting 
his  lien  as  against  the  owner  upon  the  improved 
property,  to  the  extent  of  the  sum  paid  to  the 
contractor. 

[Ed.  Note, — For  other  cases,  see  Mechanics' 
Liens,  C;ent  Dig.  {{  400-402;  Dec.  Dig.  | 
216.*] 

Error  from  Superior  Court,  BIdimond 
County;   H.  O.  Hammond,  Judge. 

Action  by  the  Woodward  Lumber  Com- 
pany against  T.  G.  BalUe  and  another  to 
enforce  a.  materialman's  lien,  and  T.  O. 
Bailie,  executor,  brings  error.    Rerersed. 

0.  Henry  &  B.  S.  Cohen,  of  Augusta,  for 
plalntUt  in  error.  James  M.  Hull,  Jr.,  and 
Lansing  B.  Lee,  both  of  Augusta,  for  de- 
fendant In  error. 

EVANS,  P.  J.  The  Woodward  Lumber 
Company  brought  Its  action  to  enforce  its 
materialman's  Hen  against  Mrs.  M.  0.  Bailie, 
the  owner  of  tbe  premises  improved,  and  W. 
S.  Gregg,  the  contractor.  The  case  was 
heard  by  the  oonrt  without  the  intervention 
of  a  Jury.  The  defendant  pleaded  estoppel, 
and  that  she  had  discharged  the  lien  by  pay- 
ment, part  of  which  was  paid  to  the  material- 
man, and  part  to  the  contractor  with  the 
consent  of  the  materialman.  Upon  the  hear- 
ing of  the  cause  the  defendant,  Mrs.  Bailie, 
offered  to  prove  that  she  had  called  up  the 
Woodward  Lumber  Company  and  talked 
with  its  superintendent  over  the  telephone, 
and  stated  that  Mr.  Gregg  was  asking  pay- 
ment of  $300,  and  that  she  would  not  pay 
Mr.  Gregg  unless  she  had  authority  from 
the  Woodward  Lumber  Company  to  pay  the 
same  (tbe  Woodward  Lumber  Company  hav- 
ing furnished  the  material  for  the  construc- 
tion of  the  house  then  In  process  of  being 
built  upon  her  premises  by  the  contractor), 
and  that  the  superintendent  of  the  Woodward 
Lumber  Company,  in  reply,  authorized  her 
to  pay  the  contractor  the  sum  of  fSOO.  The 
court  repelled  this  evidence.  The  parties  en- 
tered into  an  agreed  statement  of  facts, 
froiii  which  It  appeared  that  Mrs.  Bailie  paid 
the  contractor  $300,  and  the  balance  of  the 
sum  due  to  tbe  materialman  by  the  contrac- 
tor was  paid  to  the  materialman,  and  that 
tbe  materialman  was  entitled  to  a  Judgment 
of  foreclosure,  unless  it  was  competent  to 
prove,  as  a  defense  to  tbe  action,  the  circum- 
stances of  payment  to  the  contractor,  as  re- 
cited In  the  evidence  which  was  rejected. 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff, and  the  owner  of  the  premises  excepted. 
Civil  Code  1910,  i  3352,  par.  2,  declares: 
"When  work  done  or  material  furnished  for 
the  improvement  of  real  estate  is  done  or  may 
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be  fnniished  npon  the  anployment  of  a  contrac- 
tor, or  some  other  peraon  than  the  owner,  then, 
and  in  that  case,  the  lien  ciyen  by  thia  section 
shall  attach  niwn  the  real  estate  improved  as 
against  such  trae  owner  for  the  amount  of  the 
work  done,  or  material  famished,  unless  such 
true  owner  shows  that  such  lien  has  been  waiv- 
ed in  writing,  or  produces  a  sworn  statement 
of  the  contractor,  or  other  person,  at  whose  in- 
stance the  work  was  done  or  material  was  fur- 
nished, that  the  agreed  price  or  reasonable  val- 
ue thereof  has  been  paid :  Provided,  that  in  no 
•vent  shall  the  aggregate  amount  of  the  liens 
set  up  hereby  exceed  the  contract  price  of  the 
Improvements  made." 

It  la  contended  that  the  testimony  wblcb 
was  rejected  by  the  court  would  only  tend 
to  establish  a  verbal  waiver  of  the  material- 
man's lien;  whereas,  the  lien  could  only  be 
'waived  in  writing.  The  force  of  this  evi- 
dence' Is,  not  to  show  a  waiver  of  the  lien, 
bat  to  establish  an  estoppel  against  the 
msterialmsp  from  asserting  the  lien  agaln3t 
tile  property  for  the  amount  paid  the  con- 
tractor with  the  consent  and  upon  the  an- 
tliority  of  the  materialman.  The  owner  of 
tbe  premises  recognized  that  the  material- 
man was  entitled  to  a  lien  for  material  far- 
nlshed  to  the  contractor,  which  entered  Into 
tbe  Improvement  She  was  clearly  mindful 
that  her  property  would  not  be  discharged 
from  the  lien  of  the  materialman  If  she  paid 
tbe  contractor  without  his  consent  and  di- 
rection. Accordingly  she  applied  to  him  for 
direction  as  to  whether  she  should  pay  the 
contractor  the  sum  of  money  which  he  was 
demanding.  If  the  materialman  authorized 
the  payment  of  the  specific  sum  to  the  con- 
tractor, and  the  sum  was  paid  to  the  con- 
tractor under  his  direction,  the  materialman 
will  be  estopped  from  thereafter  asserting 
his  lien  against  the  property  Improved,  to 
the  extent  of  the  snm  so  paid.  Qiilton  v. 
TJndnay,  38  Mo.  App.  67;  Falrbalm  v. 
Moody,  ue  Mich.  61,  74  N.  W.  886,  76  N.  W^ 
460.  A  party  who  by  his  acts  or  declarations 
induces  anotber  to  conduct  or  deallng^s  which 
he  would  not  have  entered  npon  but  for 
0ncb  declaration  wlU  not  l>e  allowed  after- 
'wards  to  come  In  and  assert  his  right  to  the 
detriment  of  the  i>erson  so  misled.  That 
would  be  fraud.  Equitable  Mortgage  Ck>.  T. 
Butler,  106  Oa.  665,  661,  81  S.  B.  395.  If 
Mrs.  Bailie  was  induced  to  pay  the  contrac- 
tor the  snm  demanded  by  him  on  the  author- 
ity of  the  materialman,  the  latter  will  be 
estopped  from  demanding  that  he  should  also 
be  paid.  To  allow  the  materialman  under 
these  drcumstances  to  enforce  his  lien 
against  the  property  would  require  the  dou- 
ble payment  of  the  debt  by  the  owner  of  the 
premises.  We  think  this  evidence  should- 
have  been  received  by  the  court;  and  if  the 
facts  were  found  to  be  as  shown  thereby,  the 
materialman  would  not  be  entitled  to  fore- 
close his  lien. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


rm  Oa.  14) 

I4AWSON  et  aL  T.  GEORGIA  SOtTTHEBN  ft 
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LAWSON  et  aL 
(No.  414.) 

(Supreme  Court  of  Georgia.     June  15,  1914.) 

(Bvllaiu*  (y  the  Court.) 
L  Railboads  (i  82*)— Pbopbbty— Abjlndon- 

UBNT. 

A  rrantor  conveyed  to  a  ndlroad  company 
two  adjacent  parcels  of  land,  "to  have  and  to 
hold  said  parcels  of  land  to  said  railroad,  their 
assigns,  for  railroad  purposes  only,  and  for 
the  time  that  they  shall  so  use  it"  The  estate 
therein  created  was  for  railroad  purposes  only, 
with  the  limitation  that  the  estate  conveyed 
would  cease  and  determine  when  the  railroad 
company  failed  to  use  the  premises  for  railroad 
purposes  within  a  reasonable  time,  or,  having 
put  the  premises  to  the  use  speeified,  should 
thereafter  abandon  the  property  for  railroad 
purposea  Upon  its  determination,  the  estate 
conveyed  would  revert  to  the  grantor  or  his 
heirs. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  213-219;    Dec.  Dig.  |  82.»] 

2.  Railboaqs   (I  82*)- Pbopertt— Abawdok- 

IIBRT. 

In  order  to  effect  a  forfeiture  of  the  whole 
estate,  where  a  substantial  part  of  the  land  is 
used  for  the  purposes  specified  and  a  part  of  it 
U  used  for  another  purpose,  there  must  be  a 
total  destruction  of  the  whole  estate  of  the 
grantee.  If  the  land  Is  partly  used  for  the  ob- 
ject of  the  grant  and  partly  for  another  pur- 
pose, the  whole  estate  will  not  be  destroyed, 
unless  the  limitation  of  the  grant  requires 
such  result  The  terms  of  the  limitation  in 
the  deed  sub  judice  do  not  totally  destroy  the 
estate  so  long  as  the  railroad  company  uses  the 
land  for  railroad  purposes,  though  it  may  put 
some  of  it  to  a  use  designed  to  increase  its 
railroad  business,  though  such  use  may  not  be 
accessorial  to  a  strict  railroad  use. 

fEd.  Note. — For  other  cases,  see  Railroads. 
Cent  Dig.  ||  218-219;    Dec.  Dig.  |  82.*] 

3.  Railboadb  (I  82*)— Pbopebtt— Abakdon- 

HKIIT. 

The  facts  considered,  and  it  is  held  that  it 
was  not  erroneous  to  direct  a  verdict  for  the 
defendant 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  213-219;    Dec  Dig.  |  82.*] 

Atkinson,  J.,  Assenting. 

Error  from  Superior  Court,  Lowdnte  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  M.  A.  Lawson  and  others  against 
the  Georgia  Southern  &  Florida  Railway 
Company.  Judgment  for  defendant  and 
plaintiffs  bring  error.  Defendant  flies  a 
cross-bill  of  exceptions.  Judgment  affirmed, 
on  both  bills  of  exceptions. 

On  May  6, 1890,  W.  W.  Lawson  executed  to 
the  Georgia  Southern  &  Florida  Railroad 
Company  a  deed,  the  material  itarts  of  which, 
are: 

"Witnesseth  that  the  said  part/  of  the  first 
part  for  and  in  consideration  or  the  location 
of  a  depot  at  Hahira  at  and  before  the  sealing 
and  delivery  of  these  presents,  has  granted,  bar- 
gained, sold,  aliened,  conveyed,  and  confirmed, 
and  by  these  presents  does  grant  bargain,  sell. 


I  «M  same  teyls  mad  ■wtioa  NUUBBS  Is  Deo.  Die  a  Am.  DIs.  K«r-Nn,  Sarlss  #  Bav'r  laUam- 
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alien,  convey,  and  confirm,  unto  the  said  party 
of  the  second  part,  and  assigns,  all  the  follow- 
ing described  property,  to  wit :  Blocks  numbers 
nine  (9)  and  ten  (10)  in  the  town  of  Habira, 
according  to  the  plot  of  said  town  made  by  the 
lurreyor  of  said  road.  To  have  and  to  hold 
said  parcels  of  land  to  said  railroad,  their  as- 
signs, for  railroad  purposes  only,  and  for  the 
time  that  they  shall  so  use  it" 

Each  of  the  lots  is  100  feet  by  400  feet,  and 
they  are  contlguons  to  the  railroad  com- 
pany's lot  on  which  is  located  its  depot  The 
grantor  died  in  1899,  and  his  heirs  at  law 
brought  suit  in  1912  to  recover  the  premises 
and  for  the  cancellation  of  their  ancestor's 
deed.  They  alleged,  that,  notwithstanding 
the  land  was  granted  to  the  railroad  com- 
pany, "to  have  and  to  hold  said  parcels  of 
land  to  said  railroad,  their  assigns,  for  rail- 
road purposes  only,  and  for  the  time  that 
they  shall  so  use  it,"  the  defendant  had  never 
used  or  appropriated  the  premises,  or  any 
part  thereof,  for  railroad  purposes;  that  the 
defendant  had  leased  various  portions  of  the 
land  to  different  Individuals  for  private  use, 
and  not  for  railroad  purposes ;  that,  the  de- 
fendant company  having  failed  within  a  rea- 
sonable time  to  use  the  property  for  railroad 
purposes,  and  having  leased  it  to  divers  in- 
dividuals for  private  gain  and  profit,  the  con- 
dition limiting  the  estate  has  happened ;  and, 
the  estate  conveyed  by  the  deed  being  at  an 
end,  the  title  thereto  and  right  to  possession 
thereof  Is  in  the  plaintiffs. 

The  defendant,  by  demurrer  to  the  peti- 
tion, challenged  the  construction  put  upon 
the  deed  by  the  plaintiffs.  The  demurrer  was 
overruled.  Both  sides  submitted  evidence, 
and  the  court  directed  a  verdict  for  the  de- 
fendant The  plaintiffs  moved  for  a  new 
trial,  which  being  refused,  they  excepted. 
The  defendant  complains,  by  cross-bill  of  ex- 
ceptions, of  the  overruling  of  its  demurrer. 

Patterson  ft  Copeland,  of  Valdosta,  for 
plalntlfrg  in  error.  J.  E.  Hall,  of  Macon,  and 
B.  E.  Wilcox,  of  Valdosta,  for  defendant  In 
error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  habendum  clause  of  the 
deed  was: 

"To  have  and  to  hold  said  parcels  of  land  to 
said  railroad,  their  assigns,  for  railroad  pur- 
poses only,  and  for  the  tune  that  they  shall  so 
use  it" 

If  the  grant  had  been  to  the  railroad  com- 
pany, or  Its  assigns,  "for  railroad  purposes 
only,"  with  no  words  of  reverter  or  of  limi- 
tation, the  deed  would  pass  the  fee.  The 
phrase  "for  railroad  purposes  only"  in  such 
a  case  would  be  merely  a  declaration  of  the 
purpose  for  which  the  land  conveyed  was  in- 
tended to  be  used.  Tift  v.  S.,  F.  ft  W.  Hy. 
Co.,  103  Oa.  580,  30  8.  E.  266;  Thompson  v. 
Hart,  133  Ga.  540,  66  S.  B.  270;  McElroy  v. 
Pope,  163  Ky.  108,  154  S.  W.  903,  44  L.  R.  A. 
(N.  S.)  1220.  In  such  case  there  would  be  no 
reversion,  because: 

"An  estate  in  reversion  is  the  residue  of  an 
astattb  naoally  the  fee  l«ft  In  tiie  grantor  and 


his  heirs  after  the  determination  of  a  particu- 
lar estate  which  he  has  granted  out  of  it" 
avU  Code  i  3674. 

But  there  are  the  superadded  words,  "and 
for  the  time  that  they  shall  so  use  it"  The 
whole  of  the  habendum  clause  must  be  con- 
sidered and  given  effect,  in  order  to  find  out 
the  intent  of  the  parties  to  the  deed.  A  sim- 
ilar deed  was  before  this  court  in  Atlanta 
Con.  St  By.  Co.  v.  Jackson,  108  Ga.  634,  34 
S.  R  184.  In  that  case  the  deed  of  the  gran- 
tor, conveying  to  the  street  railway  company 
the  title  to  a  right  of  way  over  his  land,  con- 
tained this  habendum  clause: 

"To  hold  and  to  have  so  long  as  the  party 
of  the  second  part  •  *  •  uses  the  said  right 
of  way  ♦  •  •  for  all  legitimate  railroad  pur- 
poses as  herein  set  forth;  and  no  other." 

It  was  held  that  the  habendum  clause  did 
not  constitute  a  convenant,  but  was  a  condi- 
tional limitation,  and  that  the  land  reverted 
to  the  grantor  when  the  company  abandoned 
the  right  of  way. 

The  habendum  clause  in  the  deed  under 
discussion  contains  words  of  limitation,  rath- 
er than  of  condition.  The  distinction  be- 
tween an  estate  on  condition  and  a  limitation 
which  determines  the  estate  upon  the  happen- 
ing of  an  event  is  thus  drawn  in  Norris  v. 
Mllner,  20  Ga.  563: 

"A  limitation  in  a  deed  determines  the  estate, 
when  the  period  of  limitation  arrives,  without 
entry  or  claim.  But  a  condition  does  not  defeat 
the  estate,  although  it  be  broken,  until  entry  of 
the  graiitor  or  his  heirs." 

Where  a  deed  contains  a  limitation,  the 
estate  determines  upon  the  happening  of  the 
event  upon  which  it  is  limited,  and,  if  the 
limitation  is  not  to  anothca*,  goes  over  to  the 
grantor  or  his  heirs  by  reverter,  without  ne- 
cessity of  re-entry.  Says  Agnew,  J.,  In  Hen- 
derson V.  Hunter,  59  Pa.  335: 

"A  special  limitation  may  be  created  by  the 
words  'until,'  'so  long,'  'If,'  'whilst'  and  'dur- 
ing'  as  when  land  is  granted  to  one  so  long 
as  he  is  parson  of  Dale,  or  while  he  continues 
unmarried,  or  until  out  of  the  rents  he  shall 
have  made  £500.  Black.  Com.  155:  Smith  on 
Exec.  Int  12 ;  Thomas  Coke,  vol.  2,  120,  121 ; 
Feame  on  Rem.  12,  13,  and  note  p.  16.  'In 
such  a  case,'  says  Blackstone,  'the  estate  deter- 
mines as  soon  as  the  contingency  happens  (when 
he  ceases  to  be  parson,  married  a  wife,  or  has 
received  the  £500.),  and  the  subsequent  estate 
which  depends  on  such  determination  becomes 
immediately  vested,  without  any  act  to  be  done 
by  him  who  is  next  in  expectancy.'  ** 

In  the  case  of  a  limitation  on  the  fee,  styl- 
ed by  some  Judges  and  law  writers  as  a  base 
or  determinable  fee,  the  condition  of  the  lim- 
itation, or  the  circumstances  upon  the  exis- 
tence of  which  the  estate  depends,  enters  In- 
to the  limitation  itself,  becomes  an  integral 
part  of  the  estate  created,  and,  when  tbe 
state  of  affairs  upon  tbe  continuance  of 
which  the  estate  Is  conditioned  and  limited 
comes  to  an  end,  tbe  estate  itself  ipso  facto 
ceases.    Vide  4  Kent's  Com.  129. 

In  the  case  of  Mayor,  etc.,  of  Macon  v. 
East  Tenn.,  Va.,  ft  Ga.  Ky.  Co.,  82  Qa.  501. 
9  S.  B.  1127,  the  General  Assembly  granted  to 
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tbe  railroad  companies  certain  land  In  tbe 
dty  of  Macon: 

"^'0  be  nsed  by  laid  railroad  oompaniea  for 
depota,  Bhops,  and  other  coiiTeniencea  and  fix- 
tnrea  necessary  for  said  railroad  companies 
^e  assent  of  the  city  conncU  of  Macon  being 
first  had  thereto),  upon  snch  terms,  conditions 
and  limitations  as  shall  be  agreed  npon  between 
the  city  conncH  of  Macon  and  said  railroad 
companies." 

The  dty  of  Macon  assented  that  tbe  land — 
"be  granted  so  long  as  the  premises  are  used 
by  the  companies  for  the  purposes  set  ftffth  in 
the  act  of  the  Leglslatnre. 

Tbe  only  consideration  of  tbe  grant  was 
tbe  local  benefits  which  might  be  expected  to 
lesnlt  from  the  use  of  the  premises  In  the 
manner  contemplated.     One  of  the  railroad 
companies  to  whom  the  grant  was  made  be- 
came bankrupt,  and  Its  property  rights  were 
purchased  by  another  company.    It  was  con- 
tended by  tbe  city  that  the  property  was  no 
longer  nsed  by  the  railroad  company  for  the 
purposes  specified  In  tbe  grant     Tbe  dty 
brought  an  action  to  recover  the  land;  and 
the  court  held  that,  when  the  company  ac- 
cepted the  grant,  It  was  with  the  limitation 
that  the  estate  was  to  exist  so  long  as  the 
property  was  nsed  for  the  purposes  spedfled 
in  the  statute;    that  such  limitation  Is  dls- 
ttngulsbed  from  an  ordinary  condition  sub- 
sequent, inasmndi  as  it  marks  the  limit  be- 
yond which  the  estate  conveyed  could  not 
continue  to  exist.    It  was  further  held  that. 
If  a  reasonable  time  had  elapsed  before  the 
assets  of  the  original  grantee  company  were 
seized  and  sold  out,  that  company  had  lost 
the  grant,  and  the  premises  were  not  Its  prop- 
erty at  tbe  time  of  the  sale;  but  If  a  reason- 
able time  had  not  elapsed,  the  purchasing 
company  would  be  entitled  to  any  additional 
time  required,  when  added  to  the  time  al- 
ready elapsed  when  It  succeeded  to  the  for- 
mer company's  rights,  to  complete  the  period. 
Construing  the  deed  in   the  light  of  the 
foregoing  authorities,  the  premises  were  con- 
yeyed  to  tbe  railroad  company  to  be  used  for 
railroad  purposes  only,  with  the  limitation 
tbat  the  estate  conveyed  should  cease  and  de- 
termine, should  the  railroad  company  fall  to 
use  them  for  raUroad  purposes  within  a  rea- 
sonable time,  or,  having  put  them  to  tbe  use 
•pedfled.  If  it  should  thereafter  abandon  the 
use  of  the  property  for  railroad  purposes,  tbe 
estate  conveyed  would  revert  to  the  grantor 
or  bis  heirs. 

Tbe  case  of  Thornton  v.  Trammell,  39  Qa. 
202,  Is  dted  as  sustaining  the  proposition  that 
tbe  habendum  clause  contains  words  of  cov- 
enant, and  not  of  limitation  on  tbe  estate 
granted.  In  that  case  a  fee-simple  estate  was 
granted;  the  land  being  conveyed  "unto  the 
said  George  W.  Crawford  and  his  successors 
in  office,  and  to  their  assigns,  forever."  Just 
after  the  description  of  the  property  these 
words  were  inserted: 

"It  being  expressly  understood  by  the  parties 
tbat  the  said  tract  or  parcel  of  land  is  not  to 
be  put  to  any  other  use  than  that  of  a  depot 
dquare,  and  that  no  business  or  improvements 
are  to  b«  put  on  the  said  tract,  bat  that  which 


Is  immediately  connected  with  tbe  Western  & 
Atlantic  BaUroad." 

The  court  held  the  conveyance  was  an  un- 
qualifled  grant  of  the  land,  and  that  the 
language  quoted  was  but  a  restrictive  cove- 
nant, a  breach  of  which  was  remediable  In 
damages.  It  will  be  seen,  however,  that  the 
words  of  limitation  in  the  present  case  are 
In  the  habendum  clause,  and  constitute  and 
limit  the  estate  conveyed. 

[2]  2.  It  may  be  contended  that  tbe  grant 
created  an  estate  for  "railroad  purposes 
only,"  and  that  although  a  part  of  the  premi- 
ses may  be  used  for  railroad  purposes,  yet 
as  another  use  is  also  made  of  the  premises, 
the  grantor's  heirs  could  claim  the  whole  es- 
tate under  his  right  of  reverter.  In  order  to 
effect  a  reverter  of  tbe  whole  estate,  where 
part  of  the  land  is  used  for  tbe  purposes 
specified  in  the  grant  and  part  of  the  land  is 
used  for  another  puri)ose,  there  must  be  a 
total  destruction  of  the  whole  estate  of  the 
grantee.  Where  land  is  conveyed  to  be  used 
for  a  certain  purpose,  with  a  clause  that  if 
It  ceases  to  be  used  for  the  object  spedfled, 
tbe  whole  estate  does  not  cease  if  the  land  Is 
used  for  other  purposes,  provided  it  Is  also 
used  for  the  purposes  for  whidi  it  was  con- 
veyed. McKelway  v.  Seymour,  29  N.  J.  Law, 
321;  Boiling  t.  Petersburg,  8  Ldgh.  (Va.) 
224. 

More  latitude  of  construction  Is  given  to 
avoid  a  destruction  of  an  estate.  In  determin- 
ing what  use  is  accessorial  to  railroad  pur- 
poses, than  in  dedding  what  use  would  be  for 
a  railroad  purpose  in  a  statute  exempting 
from  taxation  property  used  for  railroad 
purposes  only.  The  reason  for  this  in  ap- 
parent. No  act  will  be  construed  to  work 
the  destruction  of  an  estate,  unless  the 
language  of  the  grant  to  that  effect  be  clear. 
On  the  other  hand,  all  property  should  bear 
Its  proper  burden  in  tbe  support  of  govern- 
mental functions,  and  statutory  tax  exemp- 
tions will  not  be  extended  beyond  tbe  clear 
Import  of  the  exemption  in  the  statute. 

The  plaintiffs'  title  rests  upon  tbe  founda* 
tlon  that  the  qualified  estate  in  the  land 
conveyed  to  the  railroad  company  by  their 
ancestor  has  totally  failed  and  determined. 
So  long  as  the  railroad  company  uses  a  sub- 
stantial portion  of  the  land  for  railroad  pur- 
poses, a  total  destruction  of  the  estate  will 
not  result  from  another  use,  wbldi  does 
not  destroy  or  Interefere  with  the  use  for 
which  the  estate  is  granted,  unless  the  words 
"for  railroad  purposes  only"  are  to  be  con- 
strued, not  only  as  excluding  every  other 
use  of  the  premises,  but  as  implying  a  for- 
feiture If  not  used  exclusively  for  railroad 
purposes.  We  do  not  think  the  parties  in- 
tended a  cessation  of  the  entire  estnte  if  part 
of  the  premises  was  used  for  railroad  pur- 
poses and  another  part  was  temporarily  used 
for  another  purpose,  which  did  not  interfere 
with  the  use  restricted,  in  the  grant  When 
the  deed  was  executed,  the  railroad  of  the 
defendant   was  in   process  of   construction 
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CbroQgb  a  territory  which  previously  had  no 
railroad  facilities.  The  grantor  was  desirous 
of  having  the  railroad  company  establish  a 
depot  at  Hahlra,  and  the  land  was  conveyed 
as  auxiliary  to  accomplishing  that  result 
We  do  not  think  that  the  grantor's  purpose 
was  to  require  that  so  much  of  the  premises 
as  was  not  required  for  Immediate  railroad 
use  was  to  remain  vacant;  but  rather  his  pur- 
pose seems  to  have  been  to  convey  the  land 
for  permanent  railroad  use  so  long  as  the 
railroad  pat  it  to  that  use,  and  that  upon 
Its  abandonment  for  railroad  use  the  estate 
was  to  cease  and  determine.  If  the  raUroad 
company  did  not  use  the  premises  tor  raU- 
road purposes  within  a  reasonable  time,  or, 
after  using  It  for  railroad  purposes,  abandon- 
ed the  use  thereof,  the  estate  granted  would 
cease  and  determine;  but  so  long  as  the  rail- 
road company  uses  the  land  for  railroad  pur- 
poses, its  llcraise  to  others  to  use  a  part  of  It 
for  a  purpose  of  increasing  Its  business, 
though  not  strictly  an  accessorial  railroad 
use,  will  not  work  a  total  destruction  of  the 
estate  granted. 

[31  S.  The  court  directed  a  verdict  for  the 
defendant  No  trades  were  ever  constructed 
on  the  premises,  but  there  was  no  controversy 
that  the  same  had  been  used  continuously 
since  the  execution  of  the  deed  as  an  area 
way  for  approaching  the  depot  with  wagons 
employed  in  loading  and  unloading  freight 
It  also  appeared  that  the  premises  had  been 
used  by  the  railroad  company  for  several 
years  for  the  purpose  of  storing  lumber,  pre- 
paratory for  shipping  It  but  had  not  been  so 
used  for  the  past  three  years.  One  of  the 
plaintiffs  testified: 

"This  property,  from  the  time  the  depot  was 
built,  was  used  aa  a  passageway  from  the  de- 
pot on  down.  In  going  to  the  east  end  of  the 
freight  depot  with  a  wagon,  it  ia  necessary  to 
pass  over  a  strip  of  tliis  property.  Ever  since 
the  depot  was  built  they  have  been  using  it  in 
this  way." 

Another  of  the  plaintifrs  testified: 
"In  getting  to  and  from  the  depot  from  Main 
street  and  other  streets  for  the  purpose  of  haul- 
ing freights,   it  is  not  necessary  to  pass  over 
this  land  we  are  suing  for." 

Nevertheless  he  does  not  deny,  nor  does 
any  other  witness  deny,  that  the  premises 
were  used  as  an  areaway  in  approaching  the 
depot  for  the  purpose  of  receiving  and  dis- 
charging freight 

One  of  the  lots  at  the  time  of  the  conv^- 
ance  was  covered  in  great  part  by  a  pond  of 
standing  water.  Some  of  it  which  was  not 
needed  for  strict  railroad  use,  was  leased 
to  others.  These  leases  were  for  short  terms, 
-and  some  of  them  have  expired.  The  evi- 
dence disclosed  no  intention  by  the  railroad 
company  to  permanently  abandon  the  proper- 
ty or  any  of  it  Some  of  the  purposes  for 
which  the  leases  were  made  were  apparently 
accessorial  to  the  railroad  use.  L.  &  N.  R. 
Co,  V.  Maxey,  139  Qa.  541,  77  S.  E.  801; 
Orand  Trunk  R.  C!o.  v.  Richardson,  91  U.  S. 


454,  28  L.  Ed.  366;  Illinois  Central  R.  Co.  t. 
Watben,  17  IlL  App.  582.  In  one  or  morie  in- 
stances, however,  the  use  of  tlie  property 
rented  was  not  accessorial;  but  under  the 
rulings  which  we  have  made,  it  becomes  im- 
material to  take  up  each  of  the  leases  and 
discuss  its  character.  It  was  shown  by  the 
evidence  that  the  company  was  contlnuoasly 
using  a  substantial  part  of  the  property  for 
strictly  railroad  purposes.  The  burden  was 
on  the  plaintiffs  to  show  a  total  destruc- 
tion of  the  estate  granted  by  their  ancestor 
bo  the  railroad  company  by  reason  of  the 
limitation  upon  their,  use  of  the  property. 
They  failed  to  do  this,  and  it  was  not  error 
to  direct  a  verdict  for  the  defendant 

Judgment  affirmed  on  both  blUs  of  excq^ 
tions.    All  the  Justices  concur,  except 

ATKINSON,  J.  (dissenting).  The  estate 
was  granted  "to  have  and  to  hold  said  parcels 
ot  land  to  said  railroad,  th^  assigns,  for 
railroad  purposes  only,  and  for  the  time  that 
they  shall  so  use  It"  This  was  not  the  grant 
of  an  absolute  estate,  to  be  forfeited  upon  a 
condition  broken,  but  was  the  grant  of  a 
IMirticolar  estate,  limited  aa  to  the  time  of  its 
enjoyment  Properly  construed,  the  estate 
was  exclusively  for  railroad  purposes — ^to  be 
enjoyed  only  so  long  as  the  property  should 
be  used  exclusively  for  raUroad  purposes. 
The  grant  does  not  authorize  the  use  of  any 
of  the  property  for  other  than  railroad  pur- 
poses, or  subsist  for  any  purpose  where  a 
substantial  part  of  it  is  used  for  other  than 
railroad  purposes.  The  estate  should  be 
held  to  have  terminated,  it  appearing  that  a 
substantial  part  of  the  property  was  diverted 
to  unauthorized  usea  Except  as  here  indi- 
cated, there  is  no  dissent  from  the  decision 
of  the  majority. 

^~~~"  (141  Oa.  810) 

RODGERS  T.  SUMMERLIN.     (No.  399.) 
(Supreme  Court  of  Georgia.     June  13,  1914.) 

(Syllahu*  hy  the  Court.) 

JuDaMENT    (S    Q54*)— Rss   JuniCATA— HoicB- 
srrEAD— Exemption. 

Where,  to  the  levy  of  a  common-law  fi.  fa. 
upon  certain  realty,  the  defendant  in  fi.  fa. 
interposed  a  claim  as  the  head  of  a  family,  upon 
the  ground  that  the  property  had  been  set 
apatt  to  him  as  a  homestead  for  himself  and 
family,  and  upon  the  trial  of  the  issue  made  by 
the  levy  and  <^lm  the  property  levied  upon 
was  found  subject  and  when,  subsequently  to 
the  verdict  finding  the  property  subject,  the 
plaintiff  in  the  fi.  (a.  is  proceedinK,  by  advertis- 
ing the  property  for  sale,  to  enforce  the  exe- 
cution, and  the  defendant  in  ttte  fi.  fa.  inter- 
poses another  claim  as  the  bead  of  a  family, 
and,  from  the  evidence  introduced  upon  the 
trial  of  the  issue  made  by  this  last  claim,  it 
appears  that  at  the  time  of  the  trial  of  the  first- 
claim  case,  which  resulted  in  a  verdict  in  favor 
of  the  plaintiff  in  fi.  fa.  finding  the  property 
subject  there  was  a  mistalie  in  the  description 
in  the  schedule  attached  to  the  homestead,  the 
lot  of  land  embraced  in  the  property  levied  up- 
on being  designated  by  the  wrong  number  in  the 
schedule  (though  also  being  described  by  the 
boundaries),   and    that    the    mistake   had   been 
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-cared  BubBeqaently  by  an  amendment  to  the 
homestead,  but  the  contest  is  between  the  same' 
parties,  and  the  claim  Is  based  apon  a  home- 
stead of  the  same  property,  the  question  as  to 
whether  the  realty  is  subject  or  not  is  res 
adjudicata;  and  the  court  erred  in  holding  oth- 
erwise. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
C!ent  Dig.  »  1050^1061;    Dec.  Dig.  {554.*] 

Error  from  Superior  Court,  Douglas  Coun- 
ty;   Price  Edwards,  Judge. 

Action  between  R.  L.  Rodgers  and  H.  M. 
Summerlin.  From  a  Judgment,  Bodgers 
brings  error.    Beversed. 

R.  Ix  Rodgera,  of  Beaumont,  Tex.,  and  J. 
S.  James,  of  DouglasrlUe,  for  plaintiff  in  er- 
ror. W.  T.  Roberts  and  J.  R.  Hutcheson,  boUi 
of  DouglasvlUe,  for  defendant  in  error. 

BECK,  3.  Judgmeot  rerersed.  AU  the 
Justices  concur. 


ao-  Oa.  8») 

BISHOP  y.  FBNDLEY  LUMBER  CO.  «t  aL 
(No.  397.) 

(Supreme  Court  of  Georgia.     June  18,  1014.) 

(Byttdbut  &v  tha  Court.) 

1.  Apfbai.   aitd    Ebbob    ({    1070*)— Tbiai. 
(I  866*) — HtBMT.MS  Bbbob— Vebdiot— Con- 

STBUCTIOIT. 

Where  there  is  a  suit  against  three  defend- 
ants and  a  claim  of  set-off  is  filed  by  two  of 
them,  a  verdict  In  favor  of  the  defendants  gener- 
ally for  a  given  sum  will  be  construed  as  one  in 
favor  of  the  defendants  pleading  the  set-off  for 
the  amount  specified  in  the  verdict,  and  in  favor 
of  the  other  defendant  generally;  and,  ai  the 
plaintiff  in  this  case  was  not  concerned  in  the 
division  of  the  amount  found  between  the  two 
defendants  claiming  the  set-off,  the  failure  to 
name  the  defendants  furnishes  no  ground  for 
disturbing  the  verdict  at  his  instance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4231-4238;  Dec.  Dig.  { 
1070;*  Trial,  Cent  Dig.  H  871-874;  Dec 
Die.  I  366.*] 

2.  Appbai.  and  Ebbob  ({  1140*)— JtrnaiiXNT 
(I  266*)  — Monow  IM  Abbest  —  DK»EC3TrvB 

VEBDICT— RairCNCIATIOIf    or   INTXBKST— Ar- 

riBUAircB. 

A  verdict  finding  in  favor  of  a  party  a 
given  amount  *including  interest,"  which  does 
not  segregate  the  principal  and  the  interest,  is 
defective  and  ambiguous,  and  the  Judgment  bas- 
ed upon  such  a  verdict,  though  it  attempts  to 
segr^te  the  principal  and  interest  (no  basis 
for  the  apportionment  of  the  principal  and  in- 
terest as  they  appear  in  the  judgment  being 
found  in  the  record),  will  te  arrested  upon  time- 
ly naotion  in  arrest  of  judgment  bdng  filed. 
Bat  since  the  only  prejudicial  result  to  the  com- 
plaining party  from  a  verdict  in  this  fbrm  is 
that  a  judgment  based  thereon  would  bear  in- 
terest, thus  causing  interest  to  be  calculated 
apon  interest,  the  defect  in  the  verdict  and  judg- 
ment  in  this  case  may  be  remedied,  provided  the 
party  in  whose  favor  the  amount  was  found 
will  renounce  all  future  Interest  and  that  ac- 
croing  after  the  date  of  the  judgment,  and  will, 
at  the  time  at  which  the  remittitur  from  this 
court  shall  be  filed  in  the  court  below,  or  within 
20  days  therafter.  make  and  file  such  renuncia- 
tion and  amend  the  judgment  already  rendered 
in  bis  favor  accordingly.  If  this  be  done,  the 
jadgment  refuidng  the  motion  in  arrest  of  judg- 


ment in  the  court  below  will  stand  affirmed; 
otherwise  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  <3ent  Dig.  M  4462-4476;  Dec.  Dig.  | 
1140;*  Judgment,  Cent  Dig.  §§  484-487;  Dec. 
Dig.  i  265.*]  -►  " 

Error  from  Superior  Court,  Murray  Coun- 
ty;  A.  W.  Fite,  Judge. 

Suit  by  L.  L.  Bishop  against  the  Pendley 
Lumber  Company  and  others.  Judgment  for 
defendants,  and  plaintifl  brings  error.  Af- 
firmed with  direction. 

L.  L.  Bishop  brought  an  equitable  petition 
against  the  Fendley  Lumber  Company,  a 
partnership  of  which  the  plaintiff  was  a 
member,  and  against  the  other  members 
thereof,  William  Pendley  and  Willis  Pendley, 
praying  for  a  dissolution  of  the  partnership 
on  the  grounds  set  forth,  for  injunction,  the 
appointment  of  a  receiver  for  all  the  assets, 
a  settlement  of  the  partnership  matters,  and 
an  accounting  among  the  partners  of  claims 
growing  out  of  Individual  transactions' 
among  the  partners;  and  for  Judgment 
against  his  copartners,  after  accounting,  for 
snch  amounts  as  might  be  due  him  from 
them.  Defendants  filed  their  plea  and  an- 
swer, denying  the  allegations  upon  which  pe- 
titioner based  his  demand  for  a  Judgment 
against  them,  and  setting  up  certain  counter- 
claims which  William  and  WilUs  Pendley, 
two  of  the  defendants,  asserted  against  tbe^ 
petitioner.  Upon  the  trial  the  Jury  returned 
the  following  verdictA 

"We,  the  jury,  find  in  favor  of  the  defendants 
one  thousand  ($1,000.00)  dollars  including  the 
interest" 

Upon  this  verdict  the  following  Judgment 

was  entered: 

"The  jnry  having  rendered  a  verdict  in  this 
case   in   favor    of  the  defendants    aKainat   the 

glaintiff  for  one  thousand  ($1,000.00)  dollars 
icluding  the  interest  at  7  per- cent.,  that  is  to 
say,  seven  hundred  and  fifty  and  forty-seven 
one  hundred  principal  and  the  sum  of  two  hun- 
dred and  forty-nine  and  fifty-three  one  hundred 
dollars  interest,  judgment  is  hereby  rendered  in 
favor  of  the  defendants  against  the  plaintiffs 
for  one  thousand  dollars  ($1,000)  including  in- 
terest, the  same  being  seven  hundred  and  fifty 
and  forty-seven  one  hundred  dollars  ($750.47) 
principal,  two  hundred  and  forty-nine  and  fifty- 
three  one  hundred  dollars  ($249.53)  interest  and 
$ as  costs  of  suit" 

During  the  term  of  the  court  at  which  the 
verdict  and  Judgment  were  rendered  the 
plaintiff  filed  a  motion  in  arrest  of  Judg- 
ment, upon  the  ground  that  the  verdict  and 
Judgment  are  void  for  nncertalnty  and  not 
capable  of  being  enforced ;  it  appearing  that 
said  verdict  was  rendered  in  favor  of  the  de- 
fendants, without  stating  whether  It  was  in 
favor  of  the  Pendley  Lumber  Company  or 
In  favor  of  William  Pendley  or  WUlis  Pend- 
ley; and  upon  the  further  ground  that 
the  verdict  is  for  principal  and  interest  in 
one  consolidated  sum,  without  Indicating 
what  part  of  the  sum  is  principal  and  what 
part  Interest,  while  the  amount  of  the  princi- 
pal and  Interest  ^ould  have  been   stated 
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separately.  Tbe  court  OTemiled  tbe  motion 
in  arrest  of  judgment,  and  the  plalntifF  ex- 
cepted. 

F.  K.  McGutchen  and  Maddox,  McOamy  & 
Shnmate,  all  of  Dalton,  for  plaintiff  in  error. 
W.  C.  Martin  and  W.  B.  Mann,  botb  of  Dal- 
ton, and  O.  N.  King,  of  Spring  Place,  A>r  de- 
fendants In  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
[1]  1.  While  tbe  verdict  wonld  have  been 
more  perfect  as  a  matter  of  form  had  It 
specified  the  defendants  In  whose  favor  upon 
the  claim  of  set-off  the  same  was  rendered, 
tbe  fact  that  it  failed  to  name  a  particular 
defendant  is  not  good  ground  for  the  arrest 
of  Judgment  In  this  case,  because  it  clearly 
appears  that  William  and  Willis  Pendley 
were  the  only  defendants  having  claims  of 
set-off,  and  the  verdict  can  have  no  other 
meaning  than  that  it  was  a  finding  in  favor 
-of  those  defendants  for  the  sum  of  $1,000, 
and  In  favor  of  the  other  defendant  general- 
ly. And  as  the  plaintiff  is  not  concerned  as 
to  tbe  division  of  the  amount  between  Wil- 
liam and  Willis  Pendley,  the  verdict  will  not 
be  set  aside  at  his  Instance. 

[2]  2.  The  other  ground  upon  which  tbe 
motion  in  arrest  of  judgment  is  based  points 
out  such  a  defect  In  the  verdict  that  the 
judgment  based  thereon  must  be  arrested, 
unless  the  party  in  whose  favor  the  verdict 
was  rendered  will  himself  renounce  all  fu- 
ture Interest-  thereon ;  because  as  the  verdict 
stands  there  would  be  necessarily  a  calcula- 
tion of  Interest  upon  interest,  which  Is  not 
permissible.  It  Is  true  that  tn  the  judgment 
It  was  undertaken  to  segregate  the  principal 
and  Interest;  but  the  proper  segregation  of 
the  principal  from  the  interest  and  what 
amount  should,  have  been  allowed  as  princi- 
pal and  what  as  interest  was  a  question  for 
the  jury,  which  they  should  have  determined 
in  Oielt  verdict,  and  the  court  was  not  au- 
thorized to  do  this  In  the  judgment.  No  ba- 
sis for  such  a  division  of  principal  and  In- 
terest as  Is  found  in  the  judgment  is  to  be 
found  in  the  verdict;  nor  could  a  basis  for 
this  division  of  the  amount  found  In  the 
verdict  be  obtained  from  the  pleadings  In 
the  case.  But  if  the  defendants  In  whose 
favor  the  verdict  was  rendered  renounce  all 
future  interest  at  the  time  at  which  the  re- 
mittitur from  this  court  shall  be  filed  In  the 
court  below,  or  within  20  days  thereafter, 
and  will  then  make  and  file  such  a  renuncia- 
tion and  amend  the  judgment  already  ren- 
dered in  their  favor  accordingly,  then  the 
judgment  shall  be  permitted  to  stand.  This 
direction  here  given  is  in  accordance  with 
that  given  in  the  case  of  Bulce  v.  McCrary, 
94  Ga.  418,  20  S.  B.  632,  and  the  case  of  Hub- 
bard V.  McRae,  95  Ga.  705,  22  S.  E.  714, 
where  a  similar  situation  was  presented. 
In  case  the  prevailing  party  in  the  court  be- 
low declines  to  enter  the  renunciation  of  fu- 


ture interest  and  to  amend  the  judgment  In 
accordance  with  what  is  said  above,  then 
the  motion  in  arrest  of  judgment  should  be 
sustained,  and  the  judgment  of  the  court  be- 
low refuEdng  it  will  be  reversed.  But  if  be- 
cause of  the  failure  of  the  preTalllng  party 
to  renounce  future  Interest  the  judgment  of 
the  court  below  be  reversed,  the  verdict  rwi- 
dered  at  the  former  trial  of  this  case  is  set 
aside  and  the  case  will  be  tried  anew.  For 
where  In  a  civil  case  the  judgment  is  arrest- 
ed, as  here,  because  of  a  defect  in  the  ver- 
dict and  judgment,  and  not  upon  a  ground 
affecting  tbe  real  merits  of  the  claim  upon 
which  the  verdict  and  judgment  are  render- 
ed, the  case  shall  be  submitted  to  tbe  court 
and  a  jury,  that  a  verdict  in  accordance  with 
the  law  and  the  facts  may  be  rendered. 

Judgment  aSlrmed,  with  direction.    All  the 
Justices  concur. 


BROWN   V.   STATE. 
(Supreme  Court  of  GeorglB. 


(141  Qa.  783) 

(No.  877.) 
June  10,  1914.) 


(Svttalm*  ly  the  Court.) 

1.  Cbiminai.  Law  (gj  846,  1156*)— New  Trial 
—  Appeal  —  Discbetionabt    Rdlino  —  Bx- 

TBAOBDINABT  MOTION   FOB  NEW  TBIAL. 

After  one  accused  of  crime  has  been  con- 
victed, and  has  made  a  motion  for  a  new 
trial,  and  the  judgment  denying  it  baa  been 
affirmed  by  this  court,  when  an  extraordinary 
motion  for  a  new  trial  is  made,  based  on  the 
ground  of  newly  (J^BCOTered  eTidence,  it  shoald 
be  made  to  appear  that  such  evidence  is  so  ma- 
terial that  it  would  probably  produce  a  different 
verdict 

(a)  An  eztraordina^  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence is  addressed  to  the  sound  discretion  of 
tbe  trial  judge,  and  a  refusal  to  grant  it  will 
not  be  reversed,  unless  such  discretion  is  abused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2324-2327,  2338,  3067- 
3071;    Dec.  Dig.  <{  945,  1156.*] 

2.  Cbimiwai,  Law   ({|  956,  958,  959*)— New 

TBIAl>-EXTBAOBnlNABT      MOTION— BjBABINO 

— Affiuavits. 

On  the  bearing  of  such  a  motion,  the  court 
may  hear  affidavits  making  a  counter  showing 
on  behalf  of  the  state,  so  as  to  go  to  the  l>ot- 
tom  of  the  showing  and  discover,  if  possiUe, 
bow  much  of  real  substance  and  merit  there  is 
in  the  alleged  new  evidence. 

(a)  The  statute  does  not  require  that,  in  or- 
der for  the  affidavits  of  the  rebutting  witness- 
es on  behalf  of  the  state  to  be  admitted,  there 
must  also  be  affidavits  as  to  their  residence, 
character,   credibility,   etc. 

(b)  There  is  no  requirement  of  law  that  such 
rebutting  affidavits  shall  be  served  on  the  mov- 
ant or  bis  counsel.  Tbe  court,  in  bis  discretion, 
may  so  direct  the  hearing  that  no  injustice  may 
l>e  done  by  reason  of  'surprise. 

(c)  There  was  no  error  in  this  case  in  over- 
ruling the  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cient.  Dig.  ${  2373-2391,  239&-2403. 
2406-2411;    Dec.  Dig.  {{  956,  958,  959.*] 

Error  frdm  Superior  Court,  Olynn  County ; 
C.  B.  Conyers,  Judge. 

Dan  Brown  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

See,  also,  141  Ga.  5,  80  S.  B.  320. 
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Dan  Brown  was  indicted  for  the  murder 
of  James  WllUama  On  tbe  trial  the  evidence 
tended  to  show  the  following,  among  other 
things:  The  defendant  had  maintained  illic- 
it relations  with  one  Susan  Hopkins.  On 
Febmary  12,  1911,  he  married.  Tliereafter 
wmiams  succeeded  him  as  the  paramour  ot 
Snsan  Hopkins.  Later  the  accused  sought  to 
renew  his  relations  with  the  woman,  but  she 
refused  to  permit  It  He  inquired  as  to  who 
was  associating  with  her,  and  she  declined  to 
tell  him.  He  said  that  he  knew  she  was  go^ 
Ing  with  somebody ;  that  if  she  did  not  go 
with  him  she  could  not  go  with  anybody; 
and  that  he  would  kill  her  If  she  did  not  go 
with  him.  This  occurred  about  three  weeks 
before  the  homidde.  On  the  night  of  the 
klUlng  WllUams  went  to  the  house  of  the 
woman  and  remained  with  her  about  an  hour 
or  an  hour  and  a  half.  While  he  was  there 
the  accused  came  to  the  front  door  and 
knocked.  The  woman  went  to  the  door,  and 
the  accused  asked  her  to  come  out  on  the 
front  porch,  which  she  declined  to  do.  He 
said  that  if  she  did  not  do  so  she  would  be 
sorry  for  It  She  slammed  the  door  and 
locked  It.  After  this  she  heard  a  noise  under 
the  bouse,  but  thought  It  was  a  neighbor's 
goat  In  about  10  or  15  minutes  Williams 
started  to  leave.  After  the  door  was  opened, 
he  stood  In  It  for  a  few  minutes.  Some  one, 
standing  about  25  or  30  feet  away,  fired  a 
weapon,  killing  Williams.  Susan  Hopkins 
testified  that  she  did  not  know  who  the  man 
was,  but  he  looked  to  her  like  the  accused. 
There  was  also  evidence  of  incriminatory 
statements  or  confessions  made  by  the  ac- 
cosed,  and  other  evidence  unnecessary  to 
state  in  detail.  The  Jury  found  the  accused 
gnilty.  A  new  trial  was  refused,  and  the 
case  was  brought  to  this  court  by  writ  of  er- 
ror. The  Judgment  was  affirmed.  141  Ga.  5, 
80  S.  E.  320.  After  this  tbe  accused  made 
an  extraordinary  motion  for  a  new  trial,  to 
which  an  amendment  was  subsequently 
made.  It  was  based  on  the  newly  discovered 
evidence  of  three  witnesses:  (1)  One  Plnk- 
ney  Taylor  made  an  affidavit  to  the  effect 
that  a  colored  man  by  tbe  name  of  Will 
Symmons,  with  whom  she  was  well  acquaint- 
ed, went  to  her  house  a  little  after  midnight 
on  the  night  of  the  homicide,  knocked  at  her 
door,  and  asked  her  to  give  him  a  box  ot 
matches;  that  he  had  a  gun  In  his  hand, 
and,  when  she  asked  him  why  he  had  it,  he 
stated  that  he  bad  shot  Williams  at  the 
bouse  of  Susan  Hopkins ;  and  that  he  asked 
her  to  lend  him  a  little  money  in  order  that 
be  might  get  away  from  the  officers,  as  he 
was  going  to  leave  the  place.  (2)  One  Lula 
Flowers  made  an  affidavit  to  the  effect  that 
Will  Symmons  had  been  renting  a  room  from 
tbe  deponent  for  about  30  days  before  the 
homicide  and  had  been  living  there ;  that  he 
bad  often  spoken  to  her  with  reference  to 
Susan  Hopkins  as  being  his  best  friend; 
tbat,  about  6  o'clock  on  the  evening  of  the 


homidde,  he  left  her  house  and  stated  that 
he  was  going  to  the  house  of  Susan  Hopkins ; 
that  about  half  past  12  o'clock  that  night  he 
went  to  the  house  of  the  affiant  carrying  a 
sbotgun,  and  tried  to  borrow  money  from 
her;  that  he  was  in  an  excited  condition; 
that  he  stated  that  he  had  had  some  trouble 
with  a  man  named  Jim,  who  had  tried  to 
run  over  Urn  at  the  house  of  the  Hopkins 
woman,  and  he  needed  some  money ;  that  he 
offered  to  leave  the  gun  on  deposit  with  her 
for  $2;  and  that  he  only  remained  at  her 
house  a  short  time,  saying  as  he  left  that  he 
was  going  to  New  York.  (3)  One  Eliza  Har- 
den made  an  affidavit  to  the  effect  that.  Im- 
mediately prior  to  the  homicide,  it  was  com- 
mon talk  among  the  people  that  Will  Sym- 
mons, a  colored  man,  was  visiting  Susan 
Hopkins;  that  while  Susan  Hopkins  and 
Dan  Brown  were  in  Jail  shortly  after  the 
homicide,  but  before  the  committing  trial, 
Sellna  WllUams,  the  mother  of  the  deceased, 
in  talking  with  the  affiant,  said  that,  before 
the  killing  of  her  son,  he  and  WUl  Symmons 
had  bad  a  "fracas"  at  the  house  of  Snsan 
Hopkins,  and  that  she  (Selina)  had  told  him 
not  to  take  his  meals  over  at  the  house  of 
Susan  Hopkins.  There  were  also  affidavits 
for  the  purpose  of  showing  the  credibility  of 
these  witnesses,  and  that  the  new  evidence 
only  came  to  the  knowledge  of  the  accused 
and  his  counsel  after  his  conviction,  and 
without  laches  on  their  part 

On  behalf  of  the  state,  affidavits  in  rebut- 
tal were  introduced.  Lula  Flowers  repudi- 
ated the  statement  of  facts  contained  In  her 
former  affidavit,  and  testified  that  It  was 
procured  from  lier  by  fraud  and  a  pretense 
that  she  was  signing  a  paper  of  an  entirely 
different  character.  Susan  Hopkins  made 
an  affidavit  that  she  knew  only  one  man 
bearing  the  name  of  Will  Symmons;  that 
sbe  bad  not  seen  him  for  about  a  year  before 
the  homicide ;  that  she  had  no  knowledge  of 
his  being  anywhere  about  her  house  on  the 
night  of  the  killing ;  that  he  had  nothing  to 
do  with  it ;  and  that  he  and  Williams  never 
had  a  difficulty  at  her  house  at  any  time. 
Sellna  Williams  made  an  affidavit  to  the  ef- 
fect that  she  did  not  know  any  person  named 
Eliza  Harden ;  that  at  no  time  did  she  ever 
make  a  statement  to  the  effect  that  her  son 
had  a  difficulty  at  the  house  of  Susan  Hop- 
kins prior  to  the  killing,  or  that  she  told  her 
sou  not  to  take  his  meals  there;  that  no 
such  occurrence  took  place;  and  that  she 
never  saw  Will  Symmons. 

There  were  some  other  affidavits,  which  it 
is  unnecessary  to  mention  in  detail.  The  pre- 
siding Judge  overruled  the  motion,  and  the 
movant  excepted. 

Robt  W.  Durden  and  Francis  H.  Harris, 
both  of  Brunswick,  for  plaintiff  in  error.  J. 
H.  Thomas,  Sol.  Gen.,  of  Jeenp,  Warren 
Grice,  Atty.  Gen.,  and  3.  T.  Colsoo,  of  Bruns- 
widc  for  the  State. 
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LnillPE:iN,  X  (aftn  stattng  the  facts  as 
above).  [1]  1.  In  Tonng  t.  State,  66  Oa.  403, 
405,  Bleckley,  J-,  said: 

"It  was  early  rnled  by  this  ooort  tbat  newly 
discoveTed  evidence  was  not  a  farored  ground 
for  new  trial.  [Berry  v.  State!  10  Ga.  612; 
[Clark  ▼.  Carter]  12  Ga.  BOO  [58  Am.  Dec.  485]. 
If  this  ground  was  not  favored,  then  how  watch- 
ful of  it  should  we  be  now?  The  incentives  to 
cantion  have  been  multiplied,  within  a  few  years 
past,  tenfold,  perhaps  a  hundredfold.  From 
causes  that  have  become  history,  and  that  are 
known  to  us  all,  the  value  of  affidavits  taken 
promiscnonsly  has  come  to  be  low  indeed.  Only 
the  most  credulona  of  men  would  habitually  re- 
gard the  contents  of  such  affidavits  as  sufficient 
to  overcome  the  verdict  of  a  Jury.  And  unless 
it  is  reasonably  apparent  to  the  judicial  mind 
that  tlie  new  facts  would  probably  produce  a  dif- 
ferent verdict,  a  new  trial  should  not  be  ordered. 
[Berry  v.  State]  10  Ga.  512." 

See  Barge  v.  State,  133  Ga.  431,  66'  S.  EL 
248. 

Applications  for  new  trials  upon  tbe  ground 
of  newly  discovered  evidence  are  addressed 
to  the  sonnd  discretloaof  the  trial  Judge,  and 
a  refnsal  to  grant  a  new  trial  on  that  ground 
will  not  be  reversed,  nnlees  his  discretion  Is 
abused.  MlUer  t.  State,  UO  Ga.  561,  46  S.  EX 
838 ;  Bradford  t.  Brand,  132  Ga.  642,  64  S. 
E.  688.  These  rulings  were  made  in  cases- 
wbere  newly  discovered  evidence  was  made 
the  ground  of  a  first  motion  for  a  new  trial, 
and  made  in  due  time  after  the  verdict  Tbe 
rolea  annoonced  apply  with  even  greater 
force  where  one  accused  of  crime  has  been 
regularly  tried  and  convicted,  and  has  made 
a  motion  for  a  new  trial  and  failed  to  ob- 
tain it,  and  where  the  judgment  has  been  af- 
firmed by  this  court.  Tbe  general  rule  re- 
quires that  every  application  for  a  new  trial 
shall  be  made  at  the  term  at  which  the  trial 
was  had,  and,  when  the  term  continues  longer 
than  30  days,  that  it  shaU  be  filed  within  30 
days  from  tbe  trlaL  The  exception  allowed 
Is  "in  extraordinary  cases,"  Civil  Code  1910, 
i  6089.  By  section  6092  it  Is  declared  that, 
whenever.  In  any  criminal  case,  a  motion  for 
a  new  trial  shall  have  been  made  at  the  term 
of  the  trial  and  overraled,  or  when  a  motion 
for  a  new  trial  has  not  been  made  at  such 
term,  In  either  evoit  no  motion  for  a  new 
trial  from  tbe  same  verdict  shall  ever  be 
made  or  received,  "unless  the  same  be  an 
extraordinary  motion  or  case,  such  as  is 
provided  for  In  section  6089  of  this  Code," 
and  that  only  one  extraordinary  motion  can 
be  made. 

In  Malone  v.  Hopkins,  49  Ga.  221,  227, 
Warner,  O.  3.,  said: 

"To  entitle  the  defendant  to  make  a  second 
motion  for  a  new  trial,  after  he  has  once  been 
heard,  will  require  such  an  extraordinary  state- 
ment of  facts,  according  to  tbe  repeated  rulings 
of  this  court,  as  would  probably  produce  a  dif- 
ferent result  if  a  new  trial  should  be  granted, 
and  the  extraordinary  statement  of  facts  relied 
on  to  produce  that  result  must  have  been  un- 
known to  the  defendant,  or  his  counsel,  at  the 
time  of  the  first  motion,  and  could  not  have 
been  ascertained  by  them  in  the  exercise  of 
proper  diligence  for  that  purpose," 


And,  after  referring  to  the  facts  of  the  case 
then  nnder  conalderation,  be  added: 

"The  certainty  of  punishment  of  those  who 
violate  the  criminal  laws  of  the  state  la  the 
only  preventive  of  crime." 

In  Cox  V.  Hlllyer,  65  Ga.  67,  tbe  same  eml- 
nent  Chief  Justice,  In  considering  the  ex- 
pression "an  extraordinary  motion  or  case," 
as  used  in  the  Code  section  above  dted 
(which  was  contained  In  the  Code  then  In 
force,  nnder  another  number),  said: 

"The  extraordinary  motions  or  cases  contem- 
plated by  the  statutes  are  snch  as  do  not  ordi- 
narily occnr  in  the  transaction  of  human  af- 
fairs, as,  when  a  man  has  been  convicted  of 
murder,  and  it  afterwards  appears  that  the 
supposed  deceased  is  still  alive,  or  where  one 
is  convicted  on  the  testimony  of  a  witness  who 
is  subsequently  found  guilty  of  perjury  in  giv- 
ing that  testimony,  or  where  there  has  been 
some  providential  cause,  and  cases  of  like  char- 
acter.'^ Harris  v.  Roan,  119  Ga.  379,  46  S. 
K.  433. 

In  Rawlins  v.  Mitchell,  127  Ga.  24,  66  S.  B. 
958,  It  was  said  that  a  statement  of  Chief 
Justice  Warner  tbat  tbe  only  exception  to  the 
general  rule  prohibiting  the  granting  of  a 
second  bill  of  exceptions  In  a  case,  where  tbe 
overruling  of  the  motion  for  a  new  trial  had 
been  affirmed.  Is  In  case  of  an  extraordinary 
motion  for  new  trial  was  too  broad ;  but  tbe 
discussion  by  Chief  Justice  Warner  of  the 
nature  of  an  extraordinary  motion  was  not 
overruled. 

In  Rogers  v.  State,  129  Ga.  589,  69  S.  E. 
288,  the  rule  was  again  recognized  that,  after 
tbe  overmllng  of  one  motion  for  a  new  trial 
has  been  affirmed  by  this  court,  it  Is  not  error 
for  tbe  trial  court  to  overrule  an  extraordina- 
ry motion  for  a  new  trial,  where  It  does  not 
appear  that  such  an  extraordinary  state  of 
facts  is  shown  by  the  affidavits  submitted 
upon  tbe  hearing  of  such  a  motion  as  would 
probably  produce  a  dilTerent  result  if  a  new 
trial  should  be  granted,  and  also  tbat  wheth- 
er an  extraordinary  motion,  based  upon  the 
ground  of  newly  discovered  testimony,  should 
be  granted  or  refused  rests  largely  in  tbe 
sound  discretion  of  the  trial  court. 

Tested  by  these  rules,  there  was  no  error  in 
overruling  the  extraordinary  motion  for  a 
new  trial  in  the  present  case.  Some  of  the 
newly  discovered  evidence  was  mere  hearsay. 
When  taken  as  a  whole,  we  cannot  say  tbat 
the  presiding  Judge  abused  his  discretion  In 
holding  that  tbe  new  evidence  would  not 
probably  have  produced  a   different  result 

[2]  2.  Objection  was  made  by  tbe  defense 
to  tbe  Introduction  In  evidence  of  counter 
affidavits  on  behalf  of  the  state  on  the 
grounds  tbat  there  was  no  rule  of  law  which 
authorized  tbe  reading  of  sucb  evidence  In 
reply  to  the  showing  made  by  the  movant; 
that  such  aflSdavlts  bad  not  been  served  on 
the  movant  or  bis  attorneys;  and  that  no 
affidavit  was  ofFered  vouching  for  tbe  charac- 
ter, veracity,  or  reputation  of  tbe  affiants 
making  such  coonter  affidavits.   Tbe  first  ob- 
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jectlon  is  answered  by  ^e  decision  In  Meeks 
T.  State,  57  Ga.  329,  where  It  was  declared: 
*^naBmiicb  as  a  new  trial  for  newly  discovered 
evidence  should  not  be  granted  unless  the  new 
evidence  would  probably  produce  a  different  ver- 
dict, the  judxe,  in  the  exercise  of  his  discretion, 
may  hear  affidavits  for  and  against  the  truth  of 
the  alleged  new  facts,  and  for  and  against  the 
credibility 'of  the  witnesses  by  whom  it  is  pro- 
posed to  establish  them,  and  thus  go  to  the 
bottom  of  the  showing,  so  as  to  discover,  if 
possible,  how  msch  of  true  substance  there  is 
In  the  alleged  new  matter." 

This  practice  has  been  frequently  recogniz- 
ed. Coast  Une  R.  Go.  t.  Boston,  83  Oa.  387, 
9  S.  EL  1108;  Jordan  t.  State,  120  Ga.  804,  48 
S.  EL  S52.  See,  also,  Fouralcer  v.  State,  4 
Ga.  App.  692,  02  S.  B.  U& 

On  principle  as  we^l  as  authority,  where  a 
defendant  convicted  of  a  crime  makes  an  ex- 
traordinary motion  for  a  new  trial,  and  pre- 
sents to  the  trial  conrt  evidence  which  he 
dainis  is  not  only  newly  discovered  but  of  a 
character  which  would  probably  produce  a 
different  result  on  a  new  trial,  we  see  no 
reason  wliy  the  conrt  should  be  required  to 
exdade  light  on  those  subjects  and  be  pre- 
vented from  investigating  whether  the  con- 
tention is  meritorious  or  not 

Where  one  seeks  to  upset  a  verdict  and  ob- 
tain a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  of  witnesses,  the  statute  re- 
quires that  he  shall  produce  affidavits  as  to 
their  residence,  associates,  means  of  knowl- 
edge character,  and  credibility.  Civil  Code 
1910.  {  6086.  But  where,  on  behalf  of  the 
state,  affidavits  are  produced  to  rebut  or  at- 
tack those  thus  produced  by  the  movant, 
there  is  no  requirement  that  the  makers  of 
rebutting  affidavits  must  be  thns  sustained  as 
a  condition  of  admitting  their  affidavits.  The 
burden  Is  on  the  person  who  seeks  to  obtain 
the  new  trial  to  show  that  the  newly  dis- 
covered evidence  would  probably  produce  a 
different  result,  and  for  that  purpose  the  new 
witnesses  are  required  to  be  sustained  by  evi- 
dence of  the  character  mentioned.  But  no 
such  burden  rests  on  the  state  in  rebutting 
the  contention  of  the  movant. 

There  is  no  statutory  provision  that  the 
rebutting  affidavits  of  the  state  shall  be  serv- 
ed upon  the  movant  or  his  counsel.  Tbe 
court  may  so  regulate  the  hearing  that  no 
unfairness  or  injustice  may  be  done.  In  the 
case  at  bar  the  presiding  judge  certified  that 
he  continued  the  hearing  to  enable  ^e 
movant  to  meet  the  affidavits  offered  on  be- 
half of  the  state,  thus  allowing  time  for  that 
pnrpose. 

Objection  was  also  offered  to  another  af- 
fidavit introduced  on  behalf  of  the  state  be- 
cause it  contained  hearsay  evidence.  The 
presiding  Judge  certified  that  he  sustained  the 
objection  as  to  all  of  such  affidavits  which 
appeared  to  be  hearsay. 

Judgment  affirmed.  All  the  Jnstices  oon- 
cnr. 


041  Qa.  "TM) 
,  WILSON  v.  GREEN.     (No.  379.) 
(Supreme  Court  of  Georgia.     June  10,  1914.) 

(avttalm*  iv  *ft«  Court.) 

1.  BXCBPTIONS,  BlIX  OF  (J  56*)— Cebthtoa- 
TiON— Delay  in  Retewdikq. 

A  bill  of  exceptions  was  originally  ten- 
dered for  certification  in  time,  and  was  return- 
ed by  the  judge  to  counsel  for  plaintifif  in  error 
for  correction.  After  bein^  corrected,  it  was 
retendered  and  certified  within  20  days  from 
its  return.  Held,  that  the  delay  in  retendering 
was  not  unreasonable.  Atkins  v.  Winter,  121 
Ga.  76,  48  S.  E.  717.  See,  also,  Meador  v. 
CaUicott,  129  Ga.  631,  60  S.  E.  863;  Kent 
v.  Geiger,  138  Ga.  248,  75  S.  B.  104. 

fEd.  Note.— For  other  cases,  see  Exceptions, 
Bfll  of.  Cent  Dig.  H  94-96;    Dec.  Dig.  f  58.»] 

2.  EviDKNCK  (|  370*)— Waters  and  Watkb 
CouBSES  (S  77*)— Injunction- Intebloou- 
TOBT  Heabjnq — ArFiDAvrra — Evidence. 

This  was  an  action  to  enjoin  the  defend- 
ant from  polluting  a  nonnavigable  stream  by 
emptying  therein  sewage  and  other  filthy  mat- 
ter. On  an  interlocutor;^  hearing  the  plaintiff 
submitted  evidence  tending  to  show  that  he 
had  rights  in  the  stream  as  a  riparian  owner, 
and  that  he  had  title  to  certain  land  bounded 
on  the  east  by  the  stream,  by  prescription  un- 
der color  of  title,  and  that  a  Ime  between  his 
land  and  that  of  the  defendant  had  been  agreed 
on  between  them,  which  placed  the  stream 
where  the  plaintiff  claimed  on  bis  land.  The 
defendant  admitted  discharging  sewage  into  the 
stream,  denied  ever  agreeing  upon  a  line  as 
the  plaintiff  claimed,  and  sought  to  set  up  title 
In  himself  to  all  of  the  stream,  both  at  the 
place  where  the  sewage  was  discharged  into  it 
and  where  the  plaintiff  claimed  to  own  it  De- 
fendant contended  that  the  place  whereon 
James  Bleckley  'resided  at  the  time  of  his  death 
included  the  entire  stream  at  the  place  where 
the  plaintiff  claimed  an  interest  in  it;  and 
defendant  songht  to  show  title  by  conveyances 
from  the  other  heirs  at  law  of  James  Bleckley. 
Defendant  put  in  evidence  a  deed  from  Mrs. 
Wall  to  John  W.  Green,  conveying  the  prem- 
ises of  which  James  Bleckley  died  seised  and 
possessed.  Defendant  was  permitted  to  put  in 
two  other  deeds  conveying  the  premises  where 
James  Bleckley- resided  at  the  time  of  his  death, 
one  of  which  was  from  Y.  A.  Green,  as  admin- 
istrator of  John  W.  Green,  to  Mrs.  S.  R.  Green, 
and  the  other  from  Mrs.  S.  R.  Green  to  V.  A. 
Green,  the  defendant  Neither  of  these  deeds 
had  been  recorded,  nor  was  any  evidence  sub- 
mitted as  to  the  proof  of  their  execution.  They 
were  admitted  over  the  objection  of  the  plaintiff 
that  they  had  not  been  recorded,  nor  was  their 
execution  proved.  PlalntiS  objected  to  the  fol- 
lowing statements  in  an  affidavit  of  Mrs.  Wall, 
Which  was  put  in  evidence  by  defendant,  to  wit : 
"The  tract  of  land  described  in  the  answer  of 
the  defendant,  V.  A.  Green,  was  a  part  of  my 
father's  (James  Bleckley's)  estate."  "The  line 
of  the  land  of  said  Wilson  rplaintiff]  never  did 
extend  to  said  branch."  "Said  Wilson  and  bis 
predecessors  in  title  never  did  own  said  branch 
or  to  the  center  or  thread  of  said  branch." 
"That  said  branch  In  question  was  owned  by 
my  father,  James  Bleckley."  "That  my  father, 
James  Bleckley,  reserved  said  branch."  The 
objections  made  to  these  statements  were  tliat 
they  were  conclusions  of  the  witness,  and  an  ef- 
fort to  prove  title  to  land'  by  parol  evidence, 
and  that  the  deeds  were  the  highest  and  best 
evidence.  Plaintiff  objected  to  the  statement  in 
the  affidavit  of  the  defendant  Y.  A.  Green,  that 
"the  title  to  the  property  or  branch  in  dispute 
was  at  that  time  in  John  W.  Green,  now  de- 
ceased"; the  objection  being  that  title  to  land 
could  not  be  proved  by  such  a  statement.    The 
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objections  to  these  statements  in  the  affidavits 
of  Mrs.  Wall  and  V.  A.  Green  wei«  oyerroled. 
Held :  (1)  The  court  erred  In  admitting  in  evi- 
dence the  two  deeds  above  referred  to,  which 
had  not  been  recorded  nor  the  execution  thereof 

g roved.  (2)  While  the  rule  as  to  the  admissi- 
ility  of  evidence  on  interlocutory  hearings  has 
been  held  not  to  be  in  ail  particulars  as  strict 
as  on  jury  trials,  and  while  parol  evidence  is 
admissible  to  apply  certain  written  statements 
to  their  subject-matter,  the  statements  in  the 
affidavits  above  referred  to  were  not  admissi- 
ble in  evidence  under  either  of  the  rules  just 
stated. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Oent.  Dig.  {{  1688,  1559,  1560,  1562-1578, 
1592;  Dec.  Dig.  g  370;*  Waters  and  Water 
Courses,   Cent  Dig.  {§   66,  66;    Dec.   Dig.   i 

3.  Befusai.  ov  InjTTNonon'— Nkw  Hkabino 
Granted. 
The  errors  pointed  out  were  material,  and 
went  to  the  very  heart  oj  the  contention  be- 
tween the  parties;  and  this  court  cannot  with 
any  certainty  Icnow  what  would  have  been 
the  decision  of  the  judge  had  such  illegal  evi- 
dence been  excluded.  It  is  not  intended  to  in- 
dicate that  a  temporary  injunction  should  be 
granted;  but  the  judgment  refusing  such  an 
injunction  is  reversed,  with  direction  tiiat  an- 
other hearing  may  be  had  in  view  of  the  rulings 
here  made. 

Error  from  Superior  Conrt,  Rabnn  County ; 
J.  B.  Jones,  Judge. 

Action  by  J.  A.  Wilson  against  V.  A.  Green. 
Judgment  for  defendant  and  plaintifl  brings 
error.    Reversed. 

W.  S.  Paris  and  Jos.  T.  Davis,  botli  of  Clay- 
ton, for  plaintilt  in  error.  O.  L.  Bynum  and 
Thad  L.  Bynum,  botb  of  Clayton,  for  defend- 
ant In  error. 

FISH,  C.  J.  Judgment  reversed.  All  tbe 
Justices  concur. 

(141  Oa.  841) 

SMITH  V.  BOBBETS.    (No.  407.) 
(Supreme  Court  of  Georgia.     June  15,  1914.) 

(Bvllaiu*  iv  the  Court.) 
1.  ExKcrrroBS  and  Adminibtratobs  (fS  372, 
873*)  —  Administbatob's  Sale  —  Liability 
OF  Successful  Biddeb— Measure  of  Dam- 

AOKS— E  V I  DEN  CE. 

An  administrator  obtained  an  order  to  sell 
the  lands  of  his  intestate,  and  after  duly  adver- 
tising them  they  were  sold  at  public  outcry,  as 
required  by  the  order.  The  land  was  sold  by 
lots.  One  of  the  lots  (No.  3)  was  bid  in  by  S. 
for  the  sum  of  $1,510.  8.  failed,  and  refused 
to  pay  the  administrator  tbe  amount  of  his 
bid,  claiming  that  he  bid  off  lot  No.  3  by  mis- 
take, intending  to  bid  on  lot  No.  1,  which  was 
also  advertised,  and  that  the  amount  he  bid 
on  lot  No.  3  was  at  least  $5(X)  more  than  its 
true  value.  The  administrator  subsequently 
(within  60  days)  readvertised  lot  No.  3  fbr 
sale,  and  it  was  bought  by  W.  for  the  sum  of 
$lj050.  Whereupon  the  administrator  brought 
suit  against  S.  for  the  sum  of  S470.60,  the 
diSereiice  between  the  bids  for  lot  No.  3  at  the 
two  sales,  plus  the  additional  expense  incur- 
red in  readvertising  and  reselling.  On  the 
trial  of  the  case  the  court  ruled  out  the  fol- 
lowing question  asked  a  witness  for  tbe  movant 
and  the  answer :  "Q.  Did  that  lot  [No.  3]  then 
[January,  1909]  bring  its  fair  market  value  at 
tbe  last  sale?  A.  Tea,  and  more  too."  Held, 
that  this  ruling  was  not  error  for  the  reason 


assigned,  vis.,  that  an  administrator  caa  never 
be  held  responsible,  as  a  matter  of  law,  for  an 
amount  greater  than  the  fair  market  value  of 
the  property  sold  or  disposed  of,  and  that,  U 
the  administrator  did  obtain  the  market  value 
of  the  land  at  the  last  sale,  then  in  no  event 
could  the  defendant  be  held  responsible  for 
the  difference  hi  the  price  of  the  land  at  the 
first  and  last  sale.  Nor  was  the  testimony  ad- 
missible "because  it  showed  conclusively  that 
movant  did  make  an  honest  mistake,  in  that  he 
would  not  have  bid  at  all  on  lot  No.  3,  and 
it  should  have  been  allowed  to  go  to  the  jury 
to  rebut  the  testimony  of  the  administrator, 
who  swore  that  lot  No.  3  did  not  bring  its  fair 
market  value  at  the  last  sale." 

(a)  The  measure  of  damages  in  such  a  case 
is  the  difference  between  toe  price  the  land 
brought  at  the  first  sale  and  tbe  price  it  brongbt 
at  the  second  sale,  together  with  additional 
costs  incurred  in  reselling;  and  it  is  imma- 
terial whether  or  not  the  land  brought  its  value 
on  the  second  sale. 

[Ed.  Note.'— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  It  1518-1527; 
Dec.  Dig.  H  372,  373.«] 

2.  Appeal  and  Ebbob  (J  1066*)— Prejudiciai. 

Erro»— Aduinistbatob's  Salb— Evidencx— 

Instructions. 

Exception  is  taken  to  the  following  charge : 
"I  also  charge  you  this  principle  of  law,  as 
applicable  to  this  case :  If  :^ou  are  satisfied  by 
a  preponderance  of  the  testimony  in  this  case 
that  on  the  first  Tuesday  in  November,  1908, 
the  defendant,  at  the  time  he  bid  for  certain 
land  exposed  for  sale  by  the  administrator, 
belonging  to  the  estate  of  Mr.  Wood,  if  at  that 
time  he  was  laboring  under  an  honest  mistake 
that  he  was  bidding  on  lot  No.  1,  when  reaUy 
he  was  bidding  on  lot  No.  3,  if  the  adminis- 
trator, or  the  auctioneer  who  was  representing 
the  administrator  that  day,  had  knowledge  of 
the  fact  that  the  defendant  in  this  case  was 
under  an  honest  mistake  as  to  what  land  he 
was  buying,  then  they  were  under  the  obliga- 
tion, if  they  knew  the  defendant  was  laboring 
under  an  honest  mistake,  to  place  him  on  notice 
of  the  fact  as  to  what  lot  was  really  being  sold. 
And  that  you  may  clearly  understand  the  court 
on  that  question  in  the  case,  if  Mr.  Roberts,  the 
administrator  in  this  case,  or  If  the  auctioneer, 
knew  liefore  this  lot  was  knocked  off  [to]  the 
defendant  on  tbe  first  Tuesday  in  November, 
1908,  that  the  defendant  was  bidding  on  the 
property  under  an  honest  mistake  that  be  was 
buying  lot  No.  1,  when  he  was  really  buying 
lot  No.  3,  if  the  administrator  or  auctioneer 
had  knowledge  of  that  fact,  under  the  law  they 
would  be  bound  to  inform  the  defendant  as  to 
bis  mistake.  But  as  to  whether  or  not  the 
administrator  in  this  case  had  knowledge  of 
the  fact  tbe  defendant  was  laboring  under  an 
honest  mistake,  it  is  entirely  a  question  of  fact 
for  you  to  pass  upon  and  settle  by  your  verdict. 
If  they  did  not  have  knowledge  of  the  fact  be- 
fore the  lot  was  knocked  off  to  Mr.  Smith,  the 
defendant  In  this  case,  if  it  was  a  fact  the  de- 
fendant was  laboring  under  an  honest  mistake, 
in  law  they  were  under  no  oblif;ation  to  notify 
him  of  his  mistake.  If  they  did  have  knowl- 
edge before  the  lot  was  finally  knocked  off  to 
Mr.  Smith,  the  defendant  in  this  case,  it  was 
their  duty  to  give  him  notice  of  the  mistake 
be  was  laboring  under,  provided  Mr.  Smith  wan 
not  negligent  in  exercising  ordinary  care  and 
diligence  in  finding  out  what  lot  was  being  sold. 
In  other  words,  it  was  the  duty  of  the  defend- 
ant in  this  case  (and  is  the  duty  of  every  man 
in  the  transaction  of  any  kind  of  business)  to 
exercise  ordinary  care  and  diligence  to  ascertain 
whether  or  not  be  was  making  a  bid  under  a 
mistake.  If  Mr.  Smith  in  this  case  did  not 
exercise  ordinary  care  and  diligence  to  find  out 
his  mistake,  be  would  be  bound  by  it,  whether 
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it  WM  to  induced  hj  the  auctioneer  or  adminis- 
trator or  not"  Tliat  portion  of  the  charge 
which  Inatmcts  the  jury :  "If  they  [auctioneer 
and  administrator]  did  have  knowledge  l>efQr* 
the  lot  waa  finally  knocked  off  to  Mr.  Smith, 
the  defendant  in  this  case,  it  waa  thdr  duty 
to  give  him  notice  of  the  mistake  be  was  labor- 
ing under,  provided  Mr.  Smith  was  not  negli- 
gent in  exercising  ordinary  care  and  diligence 
m  finding  out  what  lot  was  being  sold.  In  oth- 
er words,  it  was  the  daty  of  the  defendant  in 
this  case  (and  is  the  du^  of  every  man  in  tbe 
transaction  of  any  kind  of  business)  to  exer- 
cise ordinary  care  and  diligence  to  ascertain 
whether  or  not  he  was  making  a  bid  under 
a  mistake.  If  Mr.  Smith  in  this  case  did  not 
exercise  ordinary  care  and  diligence  to  find  out 
his  mistake,  he  would  be  bound  by  it,  whether 
it  was  so  induced  by  the  auctioneer  or  adminis- 
trator or  not" — is  erroneous ;  and  as  there  was 
evidence  from  which  the  jury  might  have  found 
that  the  administrator  or  auctioneer  knew  that 
the  plaintiff  in  error  was  bidding  on  the  wrong 
lot,  the  error  was  harmful  to  nim,  requiring 
a  new  trial. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  {  4220;    Dec.  Dig.  {  1066.*] 

Error  from  Superior  Conrt,  Jones  Connty; 
Jas.  B.  Park,  Judge. 

Action  by  J.  D.  Roberts,  administrator, 
against  3.  W.  Smltb.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Johnson  &  Johnson  and  J.  B.  Jackson,  all 
of  Gray,  for  plaintiff  In  error.  Hardeman, 
Jones,  Park  &  Johnston,  of  Macon,  and  E.  T. 
Dumas,  Jr.,  of  Gray,  for  defendant  in  error. 

HILL^  J.  Judgment  reversed.  All  the  Jus- 
tices concur. 


au  Qa.  829) 

CLEVEIiAND  ▼.   BROWN,   Governor. 

(No.  39&) 

(Supreme  Conrt  of  Georgia.     June  13,  1914.) 

(BpUabu*  by  tk«  Court.) 

1.  Bah,  (I  59*)  —  GON8TKT70TIOM  07  Bonn  — 
"Accusation." 

In  answer  to  a  scire  facias  to  forfeit  a 
recognizance  in  a  criminal  case,  the  surety 
sought  to  set  up  the  following  defense :  (1)  The 
condition  of  the  recognizance  was  that  it  diouid 
be  void  if  the  principal  should  be  and  appear  at 
the  next  term  of  the  superior  court  of  the  coun- 
ty, to  be  held  on  a  given  date,  "then  and  there 
to  answer  to  an  accusation  for  the  offense  of 
burglary,  and  shall  not  depart  thence  without 
the  leave  of  said  court,"  and  that  therefore  the 
principal  under  the  terms  of  the  recognizance 
was  not  tiound  to  appear  at  such  court  and 
answer  an  indictment  there  found  against  him, 
charging  him  with  the  ofCense  of  burglary.  (2) 
That  the  minutes  of  such  term  of  the  superior 
court  show  that  Robert  O.  Pitts  was  duly  se- 
lected and  acted  as  foreman  of  the  grand  Jury 
at  that  term,  when  the  indictment  for  burglary 
was  found  against  the  principal,  and  that  Pitts 
"did  not  sign  the  indorsement  on  said  indict- 
ment, showing  same  to  have  been  found  and  re- 
turned as  'true.' "  (3)  That  notwithstanding  it 
appeared  from  the  body  of  such  indictment  that 
Pitts,  who  was  the  foreman  of  the  gn^and  jury, 
was  present  and  actini;  in  that  capacity  at 
the  time  the  indictment  was  acted  upon,  it  was 
in  fact  not  signed  by  him,  but  the  entry  of 
''True  bill"  on  the  indictment  waa  signed  by 
Augustus  E.  Young,  as  foreman  pro  tern.,  and 
that  Young  had  no  authority  under  tlie  law  to 
sign  his  name  to  such  entnr  while  Pitts  was 


present  and  discharging  his  dnties  as  the  regu- 
lar foreman  of  the  grand  jury.  (4)  That  Young 
did  not  in  fact  sign  such  entry  on  the  indict- 
ment, nor  authorize  any  one  else  to  sign  it  for 
him.  Held,  while  the  term  "accusation,"  when 
used  in  reference  to  a  charge  mnde  or  to  be 
made  in  a  court  having  criminal  jurisdiction 
of  misdemeanors  only,  will  be  construed  in  its 
limited  and  restricted  sense  as  the  equivalent 
of  an  information  at  common  law,  yet  the  term 
"accusation"  lias  a  broader  meaning,  which  in- 
cludes indictment  and  presentment  (Gordon  v. 
State,  102  Ga.  673,  670,  29  S.  E.  444);  and 
when  the  term  is  used,  as  in  this  case,  in  a  bail 
bond  in  a  criminal  case,  conditioned  for  the  ap- 
pearance of  the  principal  in  a  superior  court 
"to  answer  to  an  accusation  for  the  offense  of 
burglary,"  the  term  "accusation"  should  be 
given  its  broader  signification,  including  an  in- 
dictment and  presentment,  rather  than  its  re- 
stricted and  limited  meaning,  for  the  reason 
that  there  is  no  law  authorizing  an  "accusa- 
tion" in  its  restricted  sense  to  be  preferred 
against  any  one  for  a  felony,  and  it  will  be  pre- 
sumed that  the  obligors  in  the  bail  bond,  when 
executing  the  same,  understood  that  the  term 
was  used  in  such  broader  sense. 

[Ed.  Note.— For  other  cases,  see  Bail,  Gent. 
Dig.  If  25e%-262;   Dec.  Dig.  {  59.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  106, 106 ;   vol.  8,  p.  7502.J 

2.  Bail   (i  75*)— Fosfeitube— IiIabiutt  of 

SUBETT. 

As  the  indictment  did  not  appear  <m  its 
face  to  b«  void  by  reason  of  the  matter  set  up 
in  the  answer  of  the  surety  in  respect  of  the 
signing  or  failure  to  si^n  the  entry  True  bill" 
on  the  indictment  by  the  foreman  of  the  grand 
jury,  it  was  the  subject  of  plea  in  abatement, 
and  the  principcU  was  bound  to  be  at  court  to 
make  such  plea;  and  as  the  surety  obligated 
himself  to  have  his  principal  there  to  answer, 
the  irecognizance  was  properly  forfeited  on  the 
principal's  failure  to  be  present.  Shaipe  t. 
Smith,  59  Ga.  707.  See.  also,  Salter  v.  State, 
125  Ga.  760,  54  S.  E.  685,  and  cases  cited. 

[Bd..  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  {|  309-312,  315-321 ;    Dec  Dig.  |  76.*] 

Error  from  Superior  Ck)nrt,  Polk  County; 
Price  Edwards,  Judge. 

Action  by  J.  M.  Brown,  Governor,  against 
W.,0.  Cleveland.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Ault  &  Wright  and  Bnnn  &  Bunn,  all  of 
Cedartown,  for  plaintiff  in  error.  J.  R. 
Hutcheson,  Sol.  Gen.,  of  DonglasvUle,  for  de- 
fendant in  error. 

FISH,  O.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

a4i  Os.  843) 
<30NTRAIi  GEORGIA  POWER  CO.  v. 
CORNWELL  et  al.    (No.  408.) 

(Supreme  Court  of  Georgia.     June  15,  1914.) 

(Syllalnu  by  ihe  Court.) 

1.  Watebs  and  Wateb  Coubses  (S  156*)— 
convkyancb  of  easement— oonstbuction. 
The  grantor  owned  two  tracts  of  land.  She 
conveyed  the  fee  in  one  of  them  and  "the  wa- 
ter rights  and  water  power  privileges"  in  the 
other.  The  habendum  clause  was :  "To  have 
and  to  hold  the  said  above  granted  and  described 
property,  with  all  and  singular  the  rights,  mem- 
bers, and  appurtenances  thereunto  appertain- 
ing," to  the  grantee  in  fee  simple.  The  ease- 
ment of  water  rights  and  water  power  privileges 
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passing  nnder  the.  deed  was  that  appnrtenant 
to  the  property  conreyed,  and  not  to  other  pToi>- 
er^  of  the  grantee. 

_ra!d.  Note.— For  other  casea,  see  Watera  and 
Water  Courses,  Cent  Dig.  It  158,  174-183 ; 
Dec.  Dig.  i  15e.«] 

2.  iNjtnTcnoiT  (I  130*)— Overflow  of  laifo 

— DlBECTlOW    or   VEBDICT— EVIDINCB. 

The  evidence  examined,  and  held,  that  it 
was  not  enoneooa  to  direct  a  verdict. 

[E!d.  Note. — ^For  other  cases,  see  Injunction, 
Cent  Dig.  §f  288-SOO;   Dec.  Dig.  {  ISO.*] 

Error  from  Superior  Court,  Jaspa  County ; 
Jas.  B.  Park,  Judge. 

Action  by  the  Central  Georgia  Power  Com- 
IMUiy  against  W.  C.  Comwell  and  others. 
Judgment  for  defendants  on  directed  verdict, 
and  plaintiff  brings  error.    Affirmed. 

Hatcher  &  Smith,  of  Macon,  and  Greene 
F.  Johnson,  of  Montlcello,  for  plaintiff  in  er- 
ror. Dorsey,  Brewster,  Howell  &  Heyman,  of 
Atlanta,  and  W.  S.  Florence,  of  Montlcello, 
for  defendants  in  error. 

BVANS,  P.  J.  The  Central  Georgia  Power 
Company  brought  a  petition  against  W.  C. 
Comwell,  alleging,  in  substance,  as  follows: 
Petitioner  Is  a  corporation  constructing  a 
dam  at  Capps  and  Lloyd  Sboals  on  the  Ocmul- 
gee  river  In  Jasper  and  Butts  counties.  At  the 
dam  a  power  plant  is  also  being  constructed 
to  generate  electricity  by  water,  to  l>e  used 
for  the  purpose  of  Ughting  towns  and  dties, 
and  supplying  motor  power  to  railroad  and 
street  car  lines,  and  supplying  heat,  ll^ht, 
and  power  to  the  public,  and  under  the  laws 
of  this  state  such  corporation  is  clothed  with 
the  iMwer  of  eminent  domain.  On  June  27, 
1003,  Mrs.  Julia  C.  McCandless  conveyed  to 
Thomas  J.  Carllng,  trustee,  a  certain  tract 
or,  parcel  of  land,  containing  00^^  acres, 
known  as  the  "Byars  place";  "also  all  the 
water  rights  and  water  power  privileges  in 
and  to  that  tract  of  land,  containing  175 
acres,"  known  as  the  "Comwell  place" ;  also 
all  the  water  rights  and  water  power  privi- 
leges in  all  that  tract  known  as  the  "B^ulk- 
ner  place,"  containing  140  acres;  also  the 
water  rights  and  water  privileges  In  all  that 
tract  of  land  known  as  the  "Leverett  place," 
containing  103  acres ;  also  all  water  rights 
and  water  privileges  in  and  to  that  tract  of 
land  known  as  the  "Smith  place,"  containing 
183  acres.  This  conveyance  contained  the 
following  clause:  "This  instrument  also  con- 
veys, with  said  property,  all  the  grantor's 
easements,  ways,  and  rights  of  way  necessary 
or  convenient  to  the  gn^antpr's  easy  access, 
ingress,  and  egress  in  and  to  said  tract  of 
land  and  said  Ocmulgee  river,  and  also  all 
the  grantor's  rights  and  privileges  in  and  to 
and  appurtenant  to  said  river.  Including  the 
title  to  the  river  bed,  the  islands,  the  channels, 
the  banks,  the  margins,  shores,  lakes,  ponds, 
tributary  streams,  and  springs,  and  also  the 
accretions  and  aUuvium,  the  water  power,,  the 
flow  of  the  stream,  and  also  including  the 
grantor's  rights  of  diversion,  overflow,  back- 


water, and  inundation  relative  to  said  river, 
and  also  Including  the  grantor's  rights  of 
fishing,  fishery,  and  fishing  ground,  and  also 
including  all  the  grantor's  rights  to  fords, 
ferries,  landing  places,  and  mill  sites,  and 
also  including  the  grantor's  rights  to  con- 
struct dams,  obstructions,  barriers,  embank- 
ments, levees,  canals,  raceways,  sluiceways 
and'  tail  races  and  conduits,  and  also  includ- 
ing all  the  grantor's  riparian  rights,  river  bed 
rights,  channel  rights,  and  water  rights  of 
every  kind  and  character  whatsoever."  The 
habendum  clause  was:  To  have  and  to  hold 
"the  said  above  granted  and  described  prop-, 
erty,  with  all  and  singular  the  rights,  mem- 
bers, and  appurtenances  thereunto  appertain- 
ing, to  the  only  proper  use,  benefit,  and  be- 
hoof of  the  said  party  of  the  second  part,  his 
heirs,  executors,  administrators,  and  assigns. 
In  fee  simple."  By  successive  conveyances 
the  land  and  water  privileges  conveyed  by 
this  deed  became  the  property  of  petitioner. 
'Subsequently  to  this  conveyance  Mrs.  Mc- 
Candless sold  and  conveyed  the  Cornwell  land 
to  the  defendant,  who  accepted  and  received 
his  conveyance  from  Mrs.  McCandless  with 
notice  that  she  had  previously  conveyed  to 
petitioner's  predecessors  in  title  all  the  rights, 
privileges,  easements,  licenses,  and  titles  set 
out  and  contained  in  her  deed  to  Carllng. 
The  dam  and  power  plant  of  petitioner  are 
approaching  completion,  and  will  cause  the 
water  of  the  Ocmulgee  river  to  overflow  a 
portion  of  the  Comwell  tract,  and  in  addi- 
tion to  the  land  that  will  be  so  overflowed, 
in  order  to  afford  petitioner  the  right  of  ac- 
cess in  and  to  the  reservoir  that  will  be  cre- 
ated as  a  result  of  the  dam,  it  is  necessary 
and  convenient  for  petitioner's  purposes  ttiat 
it  have  a  marginal  strip  of  land  adjacent,  to 
the  storage  reservoir,  with  the  right  forever 
to  enter  upon  and  use  the  same  in  order  to 
maintain  the  dam  and  storage  reservoir  cre- 
ated thereby,  which  marginal  strip  will  be 
approximat^y  30  feet  in  width.  The  amount 
of  land  of  the  Comwell  tract  which  will  be 
overflowed  will  be  38.61  acres,  fully  described 
in  a  plat  attached  to  the  petition.  The  de- 
fendant is  now  asserting  title  to  the  whole 
of  the  175  acres  of  land,  denying  that  the 
petitioner  has  any  right  of  easement,  privi- 
lege, interest,  or  title  in  and  to  the  same,  and 
threatening  to  drive  off  and  prevent  the  en- 
try of  persons  whom  petitioner  has  employed 
to  enter  upon  and  clear  so  much  of  the  land 
as  is  necessary  to  be  inundated,  and  he  will 
continne  to  drive  off  and  prevent  any  such 
persons,  whenever  an  effort  is  made  to  enter 
upon  and  clear  the  land.  Such  efforts  to 
drive  off  petitioner's  agents  are  liable  to 
precipitate  a  physical  conflict,  and  lead  to 
serious  trouble.  The  prayer  is  for  a  decree 
adjudging  the  plaintiff  to  be  entitled  to  the 
amount  and  quantity  of  the  land  necessary 
to  be  overflowed  in  the  operation  of  the  plant, 
as  described  In  the  petition,  and  to  nil  tue 
Interests,  easements,  rights  of  way,  privileges. 
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appurtenances,  and  titles  In  and  to  the  Corn- 
well  tract,  as  claimed  to  be  necessary  and 
convenient  for  tbe  construction,  maintenance, 
and  operation  of  the  power  plant  and  tbe 
storage  reservoir  created  thereby,  and  for 
Injunction  against  the  defendant's  interfer- 
ing with  petitioner's  rights  as  set  out 

The  defendant  in  his  answer  denied  that 
when  be  purchased  the  land  from  Mrs.  Mc- 
Candless  he  had  any  notice  of  the  alleged 
rights  of  petitioner,  and  that  the  property 
was  conveyed  to  him  with  the  exception  of 
the  water  rights  and  power  privileges  apper- 
taining to  the  land,  and  averred  that  the 
petitioner  had  no  right  to  construct  a  dam  on 
other  land  of  the  grantee,  so  as  to  overflow 
his  land.  After  the  introduction  of  evidence, 
a  verdict  for  the  defendant  was  directed  by 
the  court  A  motion  for  new  trial  was  over- 
ruled, and  the  plaintiffs  sued  out  a  writ  of 
error. 

[1]  1.  It  appeared  from  the  evidence  that 
Mrs.  McCandless,  at  the  time  of  her  convey- 
ance to  Carllng,  trustee,  owned  in  fee  the 
Byars  and  Cornwell  places,  and  certain  ease- 
ments of  water  rights  upon  the   Leverett, 
Smith,   and  Faulkner   tracts.    Her  convey- 
ance passed  to  the  plaintiff  the  fee  in  the 
Byars  tract,  certain  easements  upon  the  Corn- 
well  tract,  to  which  she  held  title,  and  cer- 
tain other  water  rights  and  privileges  apper- 
taining to  other  tracts.    The  material  differ- 
ence between  the  contending  parties  is  as  to 
the  extent  of  th^  easement  so  far  as  it  re- 
lates to  the  Cornwell  tract.    The  power  com- 
pany omtends  that  It  owned  land  two  miles 
down  the  river,  where  it  was  constmctins  a 
dam,  and  that  the  easement  of  backing  wa- 
ter  was  not  only  appurtenant  to  the  land 
which  it  purchased,  but  also  to  its  other  land 
upon  tbe  river,  and  that  it  had  the  right  to 
Iwclc  water  over  so  much  of  the  Cornwell 
tracrt  as  was  necessary  to  obtain  water  of  the 
height  contemplated  at  tbe  dam  to  carry  out 
its  plan  of  development    On  the  contrary, 
the  defendant  insists  that  the  easement  of 
back-water  was  limited  to  the  land  which 
was  conveyed,  and  had  no  reference  to  the 
Krantee's  other  property,  located  two  miles 
down  tbe  river.    If  we  give  the  deed  the  con- 
Btractlon  contended  for  by  the  power  company 
— ^tbat  is,  that  the  easement  of  water  privileg- 
es included  the  right  to  submerge  the  entire 
Cornwell  tract  if  necessary  for  tbe  develop- 
ment of  other,  property  of  the  grantee,  lo- 
cated two  miles  away,  at  its  pleasure — ^in 
effect  that  would  render  the  ultimate  fee  of 
very  little  value,  on  account  of  this  serions 
burden.    The  deed  is  plain  and  unamblguou& 
It  conveys  the  "water  rights  and  water  pow- 
er privileges  in  and  to"  the  Cornwell  tract; 
that  is  to  say,  whatever  water  powers  and 
priylleges  appertain  to  that  tract  passed  by 
that  conveyance. 

Tbia  is  made  more  certain  by  a  subsequent 
clause  in  the  deed:  That  the  grantor  in- 
tended to  convey  aU  of  her  easements  in  and 
to  that  tract  of  land  and  the  river,  her  rights 


and  privileges  in  the  river,  bet  rights  of 
back-water  and  inundation  relative  to  the 
river,  her  rights  of  fishery,  fords,  and  ferries, 
her  rights  to  construct  dams  and  levees,  and 
her  riparian  rights  of  every  kind  whatsoever. 
There  Is  nothing  in  the  deed  to  indicate  that 
the  easements  conveyed  therein  were  appur- 
tenant to  other  land  of  the  grantee  than  that 
to  which  it  obtained  title  by  virtue  of  the 
deed,  and  it  would  be  stretching  the  grantor's 
intent  beyond  what  appears  in  tbe  deed  to 
say  that  she  was  conveying  easements  appur- 
tenant to  land  not  referred  to.  We  are 
therefore  of  the  opinion  tliat  tbe  easements 
conveyed  had  reference  to  the  property  de- 
scribed in  tbe  conveyance,  and  not  to  other 
property  of  the  grantee.  In  Towallga  Falls 
Power  Co.  v.  McElroy,  124  Oa.  1014,  53  S.  E. 
682,  the  grantor  conveyed  certain  lands  in 
fee  and  also  the  water  privileges  upon  all  his 
land  upon  a  certain  stream.  Tbe  deed  was 
treated  by  bpth  parties  as  being  ambiguous, 
and  parol  evidence  was  recdved  as  to  the 
extent  of  the  easement  intended  to  be  con- 
veyed; and  it  was  held  that  if  the  parties 
had  in  mind  the  construction  of  a  dam  of  a 
certain  height  on  other  lands  than  that  em- 
braced In  the  deed,  and  the  easement  was  in- 
tended to  permit  this  development,  the  in- 
tention of  the  parties  would  be  given  effect. 
In  the  case  at  bar  the  conveyance  evinces  tbe 
grantor's  Intention  to  convey  only  such  things 
as  are  specifically  described  In  the  deed,  and, 
in  this  respect  it  differs  from  the  case  Just 
referred  to. 

[2]  2.  The  plaintiff  introduced  the  grantee 
in  the  deed  from  Mra  McCandless,  who  testi- 
fied that  the  nearest  tract  of  land  was  about 
2  miles  from  the  dam  of  the  plaintiff,  and 
that  the  land  described  in  the  petition  was 
needed  to  raise  the  water  something  like  40 
feet  higher  than  the  water  in  its  channel, 
and  that  it  was  necessary  to  have  this  land 
in  order  to  raise  the  water  10  or  16  miles 
north  of  this  place  to  a  520-foot  level.  This 
witness  In  the  year  1907  had  a  conversation 
with  the  defendant  during  which  be  told  the 
defendant  there  was  to  be  a  development  of 
the  water  power  by  tbe  dam,  and  that  tbe 
power  company  had  a  deed  to  all  of  the  land 
which  would  be  submerged  by  the  back-water 
from  that  development;  that  the  defendant 
asked  to  have  a  survey  made,  showing  tbe 
lines  of  his  property,  which  the  witness  in- 
structed the  engineers  to  make,  and  he  was 
advised  at  that  time  as  to  the  proximate 
height  of  tbe  dam  and  the  extent  of  tbe  de- 
velopment; that  he  was  told  that  the  power 
company  was  expecting  to  make  a  develop- 
ment something  like  100  feet  high ;  and  that 
the  defendant  said  he  bad  purdbased  tbe 
property  and  held  a  bond  for  title,  but  did 
not  admit  any  previous  knowledge  relative 
to  the  power  company's  proposed  develop- 
ment Mrs.  McCandless  and  her  husband 
testified  that,  after  the  execution  of  the  deed 
to  Carllng,  Mrs.  McCandless  sold  the  Corn- 
well  tract  to  the  defendant  giving  him  a 
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bond  for  tide;  that  at  tbe  time  t>f  the  sale 
the  defendant  was  Informed  that  Mrs.  Mc- 
Candless  had  sold  the  water  rights  and  power 
privileges  to  the  power  company ;  and  that  In 
tbe  bond  for  title  Mrs.  McCandless  reserved 
the  water  rights  and  power  prlvUeges  which 
she  had  prevlonsly  conveyed^  and  her  deed 
to  the  defendant  contained  tbe  same  excep- 
tion of  the  water  powers  and  privileges  as 
that  contained  in  ^e  bond  for  title.  An- 
other witness  testified  respecting  the  formal 
execntion  of  the  deed  from  Mrs.  McCandlees 
to  the  power  company.  This  deed  was  re- 
corded, but  the  defendant  contended  that  the 
attestation  was  faulty  and  did  not  admit  it 
to  record. 

Under  the  testimony,  for  the  purpose  of 
reviewing  the  decision  made,  it  becomes 
Inupatetlal  to  look  into  the  Question  as  to  the 
proper  record  of  this  deed.  Inasmuch  as  there 
was  testimony  that  the  defendant  had  actual 
knowledge  that  his  gn^antor  had  previously 
conveyed  the  water  power  and  privileges  to 
the  predecessors  In  title  of  the  plaintiff.  Un- 
der the  evidence  the  easement  of  back-water 
was.  only  snch  as  passed  to  the  predecessors 
In  title  of  plaintiff  by  virtue  of  Mrs.  McCand- 
less's  deed,  and  was  appurtenant  only  to  the 
property  named  In  the  deed.  The  plaintiff 
did  not  have  the  right  to  submerge  so  much 
of  the  defendant's  land  as  will  require  a  cer- 
tain depth  of  water  at  the  dam  two  miles 
below.  Accordingly,  there  was  no  error  in 
directing  a  verdict  for  the  defendant 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(141  Ga.  840) 

ANDERSON  v.  TATE. 
(Supreme  Court  of  Georgia. 


(No.  405.) 
June  15,  1914.) 


(BvUaInu  hp  th«  Oovrt.) 

BnxB  AWD  Notes  (S  501*)— Evidenck  (|  186*) 
—Attorney's  Fees— Notice  to  Fix  litABiL.- 
ITT— Seoondabt  Evidence— Cabbon  Copt. 
Where  a  suit  was  brought  upon  a  prom- 
issory note  against  three  makers  thereof,  for 
the  purpose  of  collecting  the  principal,  interest, 
and  attorney's  fees,  and  no  defense  waa  made 
except  by  one  of  the  makers,  who  denied  lia- 
bility for  attorney's  fees,  and  the  question  of 
Us  Uability  depended  upon  whether  he  had  re- 
cdved  the  due  and  legal  notice  prescribed  by 
the  statute  in  order  to  fix  liability  for  attor- 
ney's fees  in  snch  cases,  and  he  resisted  judg- 
ment for  attorney's  fees  upon  the  ground  that 
the  notice  which  he  actually  received  (and 
which  had  l>een  lost)  recited  that  suit  would  be 
entered  at  tbe  March  term  instead  of  at  the 
April  term,  the  latter  being  the  correct  desig- 
nation of  the  term  of  court  and  the  term  spec- 
ified in  the  notice  attached  as  an  exhibit  to  tbe 
suit,  it  was  not  error  for  the  court  to  permit 
counsel  for  the  plaintiff  to  introduce  a  "car- 
bon" copy  of  the  notice  served  (except  that  it 
was  directed  to  another  of  tbe  defendants  and 
recited  different  codefendants  with  the  particu- 
lar one  to  whom  it  was  directed,  but  included 
tbe  same  three  defendants),  over  objection  that 
the  notice  served  upon  the  defendant  referred 
to  would  be  the  highest  and  best  evidence.  See, 
in  this  connection.  Savannah  Bank  &  Trust 
Co.  V.  Purvis,  6  Os.  App.  275,  278,  65  S.  E. 


SB,  and  cases  there  dted.  Nor  did  the  fact 
that  the  copy  offered  in  evidence  differed  in 
the  respects  pointed  out  above  from  the  copy 
actually  served  render  it  open  to  the  objection 
that  it  was  immaterial  and  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ${  1698-1707;  Dec.  Dig.  { 
501;*  Evidence,  Cent  Dig.  {§  661-673:  Dec 
Dig.  i  188.*] 

Error  from  Superior  Court,  Pickens  Cionn- 
ty;   H.  L.  Patterson,  Judge. 

Action  by  W.  B.  Tate  against  F.  M.  An- 
derson. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Wm.  T.  Townsend,  of  CartersviUe,  for 
plaintiff  In  error.  Jno  S.  Woods,  of  Jasper, 
for  defendant  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

a4sa«.6) 
HARP  V.  ADAMS  et  al.    (No.  410.) 
(Supreme  Court  of  Georgia.     June  15,  1914.) 

(SylUht*  hy  the  Court.) 

1.  Wills  (|  288*)— Pbobatk  of  Nuncupative 
Will  —  Instbuction  —  Pbepondebance  of 
Evidence. 

In  all  civil  cases  the  preponderance  of  tes- 
timony is  considered  sufficient  to  produce  men- 
tal conviction.  Civ.  Code  1910,  §  5730.  It  is 
therefore  not  error,  on  an  issue  formed  by  a 
caveat  to  an  application  to  probate  a  nuncupa- 
tive will,  to  instruct  the  jury  that  the  burden 
is  upon  the  propounders  to  prove  the  material 
allegations  of  their  petition  by  a  preponderance 
of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  K  661,  652,  862,  664;   Dec.  Dig.  {  28a»] 

2.  WiLLa  (H  136,  140»)— Nuhoupativ*  Wiix 
— Validity- Inbtbuctions. 

It  was  not  error  to  charge:    "In  testing 
the  validity  of  an  alleged  nuncupative  will,  it  is 
impossible  to  lay  down  a  fixed  and  unvarying 
rule  as  to  what  length  of  time  may  elapse  be- 
tween the  dictation  of  said  will  and  the  death 
of  the  testatrix    The  test  to  be  applied  is  not 
one  of  time  alone.    The  length  of  dme  must  be 
considered  in  connection  with  and  in  the  light 
of  all  the  circumstances  surrounding  the  occa- 
sion.   After  all,  it  is  a  question  of  fact  to  be 
determined  by  the  jury  whether  or  not,  under  ail 
the  circumstances,  there  was  a  reasonable  op- 
portunity to  make  a  written  will.    A  nuncupa- 
tive will   must  be  made  in   the  last  sIcknefiB, 
and  is  allowed  under  the  law  from  necessity, 
and  must  be  in  extremis;    and  if  you   believe 
that  Mrs.  Harp,  after  making  the  alleged  nun- 
cupative  will,   had   the  time  and   opportunity, 
and  means  at  hand,  to  have  reduced  it  to  writ- 
ing, but  failed  to  do  so,  then  said  alleged  will  is 
invalid." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  347,  349,  352;   Dec.  Dig.  {{  136,  140.*1 

3.  Wills  (|  302*)  —  Nuncupative  Wiu.  — 
PBoor— RxQUisiTEa. 

The  statute  requires  that  a  nuncupative 
will  must  be  proved  by  the  oaths  of  at  least 
three  competent  witnesses  who  were  present 
at  the  making  thereof,  and  that  the  substance 
of  tbe  testamentary  disposition  must  bc>  reduct^l 
to  writing  within  30  days  after  the  speaking  of 
the  same.  On  the  hearing  of  .tbe  application 
for  probote,  there  must  be  a  substantial  ct>n- 
cordance  of  the  testimony  of  tbe  witnesses  by 
whom  the  will  is  sought  to  be  proved  with  the 
spoken   words  of   tbe   decedent  as   reduced    to 


*rot  otiier  cases  ■••  sams  topic  and  sccUon  NUMBBR  In  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  Jfc  Rap'r  Index** 


Digitized  by 


Google 


43a.) 


HARP  ▼.  ADAMS 


247 


wridng;   and,  faflins  in  this  regard,  the  will  is 
Invalid  and  should  not  be  probated. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
IKg.  SI  575,  681,  700-710;  Dec.  Dig.  S  302.»] 

Error  from  Superior  Court,  Chattahoochee 
Comity;  8.  P.  Gilbert,  Judge. 

Petition  filed  by  Mrs.  DirUda  Adams  and 
others  for  probate  of  nuncupatlye  will  of 
Mrs.  Theressa  Harp,  deceased,  and  A.  D. 
Harp  filed  a  careat  Judgment  for  propound- 
ers,  and  the  caveator  brings  error.    Reversed. 

Wynn  &  Wohlwender  and  T.  T.  Miller,  all 
of  Columbus,  for  plaintiff  In  error.  Hatcher 
&  Hatcher,  of  Columbus,  for  defendants  in 
error. 

EVANS,  P.  J.  A  petition  was  filed  in  the 
court  of  ordinary  of  Chattahoochee  county 
by  Mrs.  Dlrllda  Adams,  Miss  Nordssa  Hew- 
ell,  H.  T.  Hewell,  W.  L.  HeweU,  and  Robert 
Hewell,  sisters  and  brothers  of  Mrs.  Theressa 
Elarp,  deceased,  asking  for  the  probate  of  a 
nuncupative  will  alleged  to  have  been  made 
by  her.  A.  D.  Harp,  the  husband  and  sole 
heir  at  law  of  the  deceased,  filed  a  caveat 
to  the  probate  of  the  alleged  will.  By  con- 
sent the  case  was  appealed  to  the  superior 
court,  where  a  verdict  was  rendered  in  favor 
of  the  propounders.  The  caveator  moved 
for  a  new  trial,  which  was  refused,  and  he 
excepted. 

There  was  testimony  tending  to  show  that 
Mr&  Theressa  Harp  was  taken  ill  at  her 
residence.  Upon  the  sixth  day  of  her  ill- 
ness a  physician  from  the  city  of  Columbus 
was  called  tn  consultation  with  the  physician 
who  was  treating  her.  As  a  result  of  the 
consultation,  the  patient  was  found  to  be 
afflicted  with  appendicitis,  and  her  condition 
was  so  grave  that  her  doctors  deemed  it  ad- 
visable that  she  should  be  carried  to  the  hos- 
pital at  Columbus,  Ga.,  for  an  immediate  sur- 
gical operation.  When  the  patient  was  in- 
formed of  the  gravity  of  her  condition  and 
tlie  advice  of  her  physicians,  Iiasty  prepara- 
tions were  made  to  take  her  to  Columbus. 
While  these  preparations  were  In  progress, 
the  patient  stated  to  the  bystanders  that  she 
might  not  recover  of  her  Illness,  and  de- 
sired to  make  a  will,  and  made  a  disposition 
of  her  property.  Within  an  hour  after  her 
attention  was  caUed  to  the  necessity  of  an 
iteration,  and  after  she  made  a  parol  dec- 
laration as  to  the  disposition  of  her  prop- 
erty upon  death,  she  was  carried  by  automo- 
bile to  Columbus,  where  she  underwent  an 
operation  shortiy  after  her  arrival  at  the 
hospital.  After  the  operation  was  perform- 
ed she  did  not  regain  consdonsness,  and  died 
on  the  following  morning.  Within  30  days 
after  speaking  the  alleged  nuncupative  will, 
.  three  of  the  bystanders  went  before  a  magis- 
trate and  reduced  to  writing  the  substance 
of  the  alleged  testamentary  disposition  as 
follows: 

"I  want  all  my  property  equally  divided  be- 
tween my  brothers  and  sisters  and  Mr.  A.  D. 


Harp.  And  if  Lovey  and  Sandy  would  go  and 
live  with  Narcissa  and  Bobbie,  at  their  death, 
the  land  would  go  to  them.  My  property  con- 
sists  of  one  half  of  the  John  Hewell  land,  and 
my  interest  in  my  father's  estate.  I  hove  six 
hundred  and  five  dollars  in  the  bank." 

Tbis  writing  was  subscribed  by  William  C. 
Hewell,  Mrs.  Beua  B.  Sapp,  and  Mrs.  Lula 
Jackson.  On  the  trial  Mrs.  Sapp  testified 
that  the  deceased  said  she  wanted  her  prop- 
erty equally  divided  among  her  brothers  and 
sisters  and  Mr.  Harp,  an  equal  division 
among  them  all ;  and,  if  Mr.  and  Mrs.  Sandy 
Cooksey  would  go  down  to  Mr.  Hewell's, 
her  brother,  to  live  with  Bob  HeweU  and  Miss 
Nardssa  Hewell,  at  her  death  she  wanted 
them  to  have  her  part  of  the  property  she 
left  Mr.  Bob  and  Miss  Narclssa — wanted  It 
to  go  to  this  niece  and  nephew  if  they  would 
go  down  there  and  Uve — and,  if  they  did  not, 
she  wanted  it  to  go  bade  to  the  estate.  W.  O. 
Hewell  testified: 

That  she  said  "she  wanted  her  property  di- 
vided between  her  brothers  and  sisters  and 
her  husband,  A.  D.  Harp,  equally.  My  recol- 
lection is  that,  after  she  bad  made  this  first 
part  of  her  will  as  to  the  property  being  divid- 
ed, she  said  if  Sandy  and  his  folks  would  go 
down  to  the  old  homestead.  I  don't  know 
whether  she  said  old  homestead  or  not,  but 
that's  where  the  land  was.  She  said  at  their 
death  the  land  that  was  to  go  to  them  would  go 
to  Sandy  and  his  folks.  They  were  to  go  down 
there  to  stay  with  those  cousins,  her  sister  and 
brother  Robert.  The  way  I  understood  it  was 
that  if  they  would  go  and  live  with  them,  at 
their  death  their  part  would  go  to  them.  Every- 
body knew  who  Lovey  and  Sandy  was,  and  she 
said,  if  they  would  go  and  live  with  Nardssa 
and  Bob,  that  in  that  event  the  property  would 
go  to  them.  She  said  probably  she  would  will  it 
to  them.  My  understanding  was  that  the  prop- 
erty was  to  go  to  them,  just  like  I  would  tell 
you  such  and  such  a  thing  would  go  to  you." 

Mrs.  Liula  Jackson  testified: 

"Mrs.  Harp  said:  'I  am  going  away  to  Co- 
lumbus. Dr.  Cook  is  going  to  take  me  away 
for  an  operation.  I  don't  know  whether  I  will 
ever  come  back  alive  or  not,  and  I  want  to  make 
my  will.'  And  Mr.  Harp  called  to  the  doctors 
to  know  if  she  was  in  her  right  mind,  and  they 
answered  yes;  and  she  went  on  to  say  that 
she  but  very  little  property,  but  what  little 
she  had  she  wanted  equally  divided  among  her 
brothers  and  sisters  and  Mr.  Harp,  and  Dr. 
Hewell  called  on  her  to  know  of  what  her  prop- 
erty consisted,  and  she  told  them  her  property 
was  the  old  John  HeweU  place  and  her  part 
of  the  old  Hewell  property,  and  $605  in  the 
bank.  The  name  of  Lovey  and  Sandy  was  men- 
tioned, and  she  said,  if  they  would  ^o  and  live 
with  Nardssa,  that  probably  Narcissa  would 
will  them  her  property  at  her  death." 

On  cross-examination  the  witness  testified: 
That  Mrs.  Theressa  Harp  said  that  she  "want- 
ed her  property  equally  divided  among  her 
brothers  and  sisters  and  Mr.  Harp,  and  that  she 
had  her  part  of  the  John  Hewell  property  and 
her  part  of  the  Joe  Hewell  property  and  $605  in 
the  bank,  and  that  she  wanted  Lovey  and  Sandy 
to  go  and  live  with  Narcissa,  and  probably  at 
her  death  she  would  give  the  property  to  them. 
I  guess  Mrs.  Harp  said  the  land  would  go  to 
Narcissa  and  Bob.  I  said  'probably'  a  while 
ago  because  that  just  came  to  my  mind,  I  reck- 
on." » 

The  caveator  introduced  testimony  tending 
to  show  that  no  will  was  made,  and  also  as 
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fQ  the  mental  and  physical  oondltion  of  the 
deceased  at  the  time  she  was  alleged  to  have 
made  a  parol  disposition  of  her  property. 

[1]  1.  Several  groonds  of  the  motion  com- 
plain of  the  court's  instruction  to  the  Jniy 
that,  on  an  Issne  formed  by  a  caveat  to  an 
application  to  probate  a  nnncnpative  will, 
the  harden  was  upon  the  prt^ounders  to 
prove  the  material  allegations  of  the  peti- 
tion by  a  preponderance  of  the  evidence. 
The  contention  of  the  caveator  is  that,  inas- 
much as  nuncupative  wills  are  not  favored  in 
law,  they  must  be  strictly  proved  before  they 
should  be  admitted  to  probate,  and  that  it 
was  error  to  instmct  the  Jury  that  they 
would  be  authorized  to  probate  such  a  will 
if  the  same  is  established  by  a  preponderance 
of  the  testimony.  The  statute  declares  that 
In  all  civil  cases  the  preponderance  of  testi- 
mony is  sufficient  to  produce  mental  convic- 
tion. CivU  Code  1910,  {  5730.  This  rule  as 
to  the  sufficiency  of  evidence  is  applicable  in 
all  dvll  cases,  and  the  court  did  not  err  in 
applying  it  to  the  case  at  bar. 

[2]  2.  Exception  is  taken  to  the  following 
excerpts  from  the  court's  charge: 

"In  testing  the  validity  of  an  alleged  nnncn- 
patiye  will,  it  is  impossible  to  lay  down  a  fixed 
and  unvarying  rule  as  to  what  length  of  time 
may  elapse  between  the  dictation  of  said  will 
and  the  death  of  the  testatrix.'  The  test  to  be 
applied  is  not  one  of  time  alone.  The  length 
of  time  must  be  considered  in  connection  with 
and  in  the  light  of  all  the  circumstances  sur- 
rounding the  occasion.  After  all,  it  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury 
whether  or  not,  under  all  the  circumstances, 
there  was  a  reasonable  opportunity  to  make  a 
written  will.  A  nuncupative  will  must  be  made 
in  the  last  sickness,  and  is  allowed  under  the 
law  from  necessity,  and  mast  be  in  extremis; 
and  if  you  believe  that  Mrs.  Harp,  after  making 
the  alleged  nuncupative  will,  had  the  time  and 
opportunity,  and  means  at  hand,  to  have  re- 
duced it  to  writmg,  but  failed  to  do  so,  then  said 
alleged  will  is  invalid." 

The  exception  to  these  excerpts  is  that  the 
court  limited  the  jury  to  the  consideration 
only  of  the  time  which  elapsed  after  making 
the  alleged  nuncupative  will,  whereas  he 
shonld  have  instructed  the  jury  that  if  the 
deceased,  either  before  or  after  making  the 
alleged  nuncupative  wiU,  and  during  her  last 
illness,  had  the  time  and  opportunity  to  make 
a  written  will,  and  failed  to  do  so,  the  alleg- 
ed nuncupative  will  would  be  invaUd.  The 
statute  provides  for  the  making  of  a  nuncu- 
pative will  in  the  time  of  the  last  sickness  of 
the  deceased.  The  statute  does  not  contem- 
plate, if  a  person  has  been  sick  for  a  long 
space  of  time,  that,  upon  the  illness  reaching 
a  critical  turn,  such  person  could  not  then  be 
permitted  to  make  a  nuncupative  wiU,  be- 
cause perchance  before  that  time,  if  her  at- 
tention liad  been  called  to  the  making  of  a 
will,  she  would  have  had  the  means  and  op- 
portunity of  reducing  her  testamentary  dis- 
position to  writing.  Where  a  sickness  has 
progressed  to  a  point  where  the  testator  ex- 
pects death  at  any  time,  and,  as  preparatory 
thereto,  makes  an  oral  will,  and  the  cir- 
cumstances are  such  that  it  cannot  be  reduc- 


ed to  writing,  and  death  results  from  such 
illness,  a  nuncupative  will  will  be  admitted 
to  probate,  if  the  statute  in  other  respects  is 
complied  with.  The  excerpts  to  which  ex- 
ception was  taken  were,  in  the  main,  taken 
from  the  opinion  of  this  court  In  Bellamy  v. 
Peeler,  96  Ga.  467,  23  S.  E.  387,  and  were  not 
open  to  the  crtticlsms  made  against  them. 
See  Scaife  v.  Emmons,  84  Ga.  619,  10  S.  E. 
1097,  20  Am.  St.  Rep.  383.  The  testimony 
was  such  as  to  authorize  the  jury  to  find 
that  Mrs.  Harp  at  the  time  of  her  last  sick- 
ness, at  her  home,  within  about  16  hours  be- 
fore her  death,  and  in  contemplation  of  the 
fatal  results  of  a  contemplated  operation, 
called  upon  persons  present,  or  some  of  them, 
to  bear  witness  that  she  was  making  ber 
last  will. 

[3]  8.  The  statute  requires  that  a  nuncupa- 
tive will  must  be  proved  by  the  oaths  of  at 
least  three  competent  witnesses  who  were 
present  at  the  making  thereof ;  that  the  sub- 
stance of  the  testamentary  disposition  must 
be  reduced  to  writing  within  30  days  after 
the  speaking  of  the  same,  and  application  for 
its  probate  must  be  made  within  six  months 
after  the  death  of  the  testator.  Civil  Code 
1910,  H  3925,  3926.  The  testimony  of  the 
witnesses  relied  upon  to  prove  the  will  must 
agree  at  least  substantially  as  to  the  words 
spoken  or  the  disposition  made  by  the  testa- 
tor. There  can  be  no  disposition  of  the  prop- 
erty if  the  witnesses  cannot  concnr  as  to 
what  in  substance  was  sudi  disposition. 
There  is  a  material  difference  between  the 
alleged  disposition  as  reduced  to  writing  and 
the  testimony  of  the  witnesses  relied  upon  to 
establish  the  nuncupative  will.  In  the  will, 
as  reduced  to  writing,  the  share  of  the  de- 
cedent's estate  purporting  to  have  been  de- 
vised to  her  brother  and  sister,  Bobbie  and 
Nardssa,  was  to  be  limited  to  a  life  estate, 
provided  that  "Lovey"  and  "Sandy"  (Mr. 
and  Mrs.  Sandy  Cooksey)  would  go  and  live 
with  them.  Id  her  testimony  Mrs.  Sapp  said 
that  the  decedent  stated  that,  if  this  niece 
and  nephew  did  not  comply  with  the  condi- 
tion named  in  the  will,  then  she  wanted  the 
part  devised  to  that  brother  and  sister  to  go 
back  to  the  estate.  Again,  Mrs.  Jackson  tes- 
tified that  the  decedent  did  not  make  any  lim- 
itation over  to  her  nephew  and  niece,  Mr. 
and  Mrs.  Cooksey,  hut  that  she  merely  said, 
if  they  would  go  and  live  with  her  brother 
and  sister  (Bobbie  and  Nardssa),  that  prob- 
ably the  sister,  Nardssa,  would  give  them 
her  property  at  her  death.  These  are  sub- 
stantial differences  as  to  the  testamentary 
disposition  of  the  decedent  It  was  the  in- 
tention of  the  statute  that  a  nuncupative  will 
should  be  proved  by  three  witnesses;  and, 
where  there  is  a  variance  among  them,  in 
substance,  as  to  bequests  and  dispositions, 
there  is  a  failure  to  meet  the  requirements  of 
the  statute ;  and,  if  the  parol  disposition  re- 
duced to  writing  and  offered  for  probate  is 
not  substantially  the  same  as  words  spoken, 
the  WiU  is  invaUd.    BoUes  v.  Harris,  S4  Ohiij 
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St.  38 ;  MltcheU  ▼.  Vldten,  20  Tex.  8T7.  Be- 
cause of  the  variance  between  the  witnesses 
who  werfe  called  to  prove  the  will  as  to  the 
bequests  and  dlaposltlon  of  the  decedent,  the 
verdict  is  not  supported  by  the  evidence^  and 
a  new  trial  must  be  bad. 

Judgment  reversed.    All  the  JusticeB  con- 
cur. • 

a«108.T»4) 

FAMBROUOH  v.  DB  VANE  et  al.  (No.  385.) 
(Supreme  Court  of  Georgia.     June  11,  1914.) 

(SvUalm$  by  th«  Court.) 

1.  Evidence  (|  178*)— Refokmatioh  o»  CJon- 
TRACT— Second  ART  Evidence. 

W.  C.  De  Vane  and  others  filed  an  equi- 
table petition  in  the  court  below,  to  reform  a 
written  contract  for  the  sale  of  certain  personal 
property  to  A.  C.  Fambrough,  aUeging  that  the 
latter  aold  back  to  the  former  certain  property 
that  he  had  formerly  bought  from  him,  and 
that  by  accident  and  mistake  certain  articles 
of  the  purchased  property  were  omitted  from 
the  contract,  etc.  The  court  admitted,  over  ob- 
jection, evidence  tending  to  show  that  the  orig- 
inal bill  of  sale  was  lost,  and  permitted  the  wit- 
ness to  testify  as  to  the  contents  of  the  lost 
bill  of  sale.  The  plaintifF  obtained  a  verdict 
and  judgment  reforming  the  contract  as  prayed 
for.  A  motion  for  a  new  trial  waa  overruled, 
and  the  defendant  excepted.  This  is  the  third 
appearance  of  the  case  in  this  court  De  Vane 
T.  Fambrough,  133  Ga.  471,  66  S.  E.  245; 
Fambrough  v.  De  Vane,  138  Ga.  47,  74  S.  E. 
762.  Held,  under  the  facts  in  the  present  case, 
secondary  evidence  was  admissible  to  show  the 
contents  of  the  bUl  of  sale,  and  the  court  did 
not  err  in  admitting  it. 

[E)d.   Note.— For   other  cases,    see   Bvidencst 
Gent  Dig.  SI  680-594 ;    Dec.  Dig.  |  17a*] 

2.  Tbiai.  (f  200*)— RKrnSAi.  of  iHSTBncTiONS 

COTXKKD— REToaUATION  OF  SaU!  OONTBAOT. 

In  view  of  the  general  charge  of  the  conrt, 
which  covered  the  issues  of  the  case  fully,  it 
was  not  error  to  refuse  a  request,  the  follow- 
ing: "The  court  and  Jury  may  reform  a  con- 
tract, but  before  this  should  be  done  the  evi- 
dence must  be  dear,  unequivocal,  and  decisive 
as  to  the  mistake.  Before  you  will  be  author- 
ized to  find  for  the  plaintiff,  that  is,  to  write 
the  shingle  mill  into  the  bill  of  8ale,_  you  must 
believe  by  a  preponderance  of  the  evidence  that 
the  plaintiff,  W.  G.  De  Vane,  intended  to  have 
it  put  into  the  bill  of  sale,  and  the  defendant, 
A.  C.  Fambrough,  understood  that  the  shingle 
mill  was  bought  by  plaintiff,  W.  G.  De  Vane, 
and  sold  by  A.  G.  Fambrough,  and  the  mistake 
was  mutual  on  the  part  of  both  parties  to  the 
contract  at  the  time  it  was  signed,  to  wit,  June 
27,  1907.  If  you  believe  it  was  the  intention 
of  the  plaintiff  to  rescind  the  trade  by  attach- 
ing the  property  of  the  defendant,  then  you 
should  find  for  the  defendant." 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  ii  651-659 ;   Dec.  Dig.  {  260.*] 

8.  Tkiai,  (i  85*)— Reception  or  Svidkncb— 
Sufficiency  of  Objection. 

Where  evidence  is  offered,  some  of  which 
ia  admissible  and  some  not,  objection  to  the 
evidence  as  a  whole  is  not  well  taken.  That 
which  is  inadmissible  should  be  pointed  out,  and 
objection  mnde  to  it  separately.  Ray  v.  Camp, 
110  Ga.  818,  36  S.  E.  242-  Collins,  etc,  R. 
Co.  V.  Ware,  112  Ga.  663,  37  S.  E.  075;  Branch 
▼.  Branch,  139  Ga.  375,  77  S.  E.  336. 

[JBJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  222-225;   Dec.  Dig.  i  85.*] 


4.  MonOR    FOB    NKW    a^AIr-VXKDICfT     SC8- 
TAINXD. 

Numerous  grounds  of  the  motion  for  a  new 
trial  are  mere  elaborations  of  the  general 
grounds  that  the  verdict  is  contrary  to  the  evi- 
dence and  the  law,  and  require  no  specific  rul- 
ing. The  main  issne  in  the  case  was  whether 
the  items  of  property  alleged  to  have  been  omit- 
ted from  the  bill  of  sale  were  omitted  by  mutual 
mistake  and  accident,  and  this  issue  was  fully 
and  fairly  submitted  to  the  jury.  The  evi- 
dence auUiorized   the  verdict  for  the  plaintiff. 

5.  Motion  fob  New  Tbial. 

The  other  grounds  of  the  motion  are  with- 
out substantial  merit. 

Error  fronj  Superior  Court,  Berrien  Coun- 
ty;   W.  B.  Thomas,  Judge. 

Action  by  W.  G.  De  Vane  and  others 
against  A.  C.  Fambrough.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

See,  also,  138  Ga.  47,  74  S.  B.  762. 

Hendricks  &  Hendricks,  of  Nashville,  for 
plalntur  in  error.  W.  D.  Bule,  of  Nashville, 
for  defendants  in  error. 

HILLy  J.  Judgment  affirmed.  All  the-Jos- 
tices  concur. 

(141  Ga.  nt) 
BABB  V.  BRUMBY  et  aL    (No.  383.) 
(Supreme  Court  of  Georgia.    June  11,  1914.) 

(SyUahiu  (y  the  Court.) 

contbibtjtion  (j  8*)— exectjtion— defense— 

Note  Given  in  Payment. 

A  fi.  fa.  in  favor  of  T.  M.  Brumby  was  is- 
sued against  W.  F.  Summerour,  T.  J.  Bryant, 
and  others.  Certain  of  the  joint  defendants 
other  than  W.  F.  Summerour  paid  the  princi- 
pal, interest,  and  costs  of  the  execution  "in 
full  settlement"  of  the  same,  and  subsequently 
to  the  payment  procured  a  written  transfer  of 
the  execution  from  the  plaintiff  in  fi.  fa.,  and 
had  the  same  levied  upon  certain  property  as 
the  property  of  W.  I\  Summerour,  for  the  pur- 
pose of  enforcing  contribution.  While,  under 
the  authority  of  Miller-  v.  Perkerson,  128  Ga. 
465,  67  S.  E.  787,  construing  section  5971  of 
the  Civil  Code  of  1910,  joint  defendants  who 
have  paid  an  execution  against  themselves  and 
another  defendant,  and  procured  a  written 
transfer  of  it  from  the  plaintiff  in  fi.  fa.,  may 
enforce  the  execution  against  such  other  joint 
defendant  for  contribution,  nevertheless,  where 
it  appeared,  from  the  evidence  introduced  on 
the  hearing  of  an  issue  made  by  a  party  who 
interposed  a  claim  as  against  the  levy  of  the 
execution  to  enforce  contribution,  that  at  the 
time  of  the  payment  of  the  execution  it  was 
agreed  between  the  joint  defendants  paying  the 
same  and  the  other  defendant  that  the  promis- 
sory note  of  the  latter  should  be  taken  for  bis 
part  of  the  amount  for  which  the  execution  was 
issued,  and  that  this  note  was  taken  and  had 
been  negotiated  and  was  outstanding  In  the 
hands  of  other  parties,  the  fi.  fa.  was  discharg- 
ed and  was  functus  oflicio,  and  could  not  be  en- 
forced against  the  defendant  giving  the  note, 
nor  his  privies  in  estate;  and  this  defense 
could  be  set  up  by  a  claimant  who  had  purchas- 
ed property  from  the  defendant  in  fi.  fa.  against 
whom  contribution  was  sought 

(a)  Under  this  ruling,  the  verdict  in  favor  of 
the  plaintiff  in  fi.  fa.  against  the  claimant  was 
without  evidence  to  support  it. 

[Ed.  Note. — For  other  cases,  see  Contribution, 
Cent  Dig.  {  15:   Dec.  Dig.  {  8.*] 
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Error  from  Superior  Conrt,  Whitfield  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  T.  M.  Brumby,  for  use,  etc.,  and 
others,  against  M.  L.  Babb.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
for  plaintiff  In  error.  Geo.  Q.  Glenn,  of  Dal- 
ton, for  defendants  In  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur. 

(141  QtL.  832)  == 

HESTEB  V.  KEEN.     (No.  402.) 
(Supreme  Court  of  Georgia.     June  13,  1914.) 

(Bt/Ualu*  iv  fhe  Court.) 

1.  Appeai.  and  Erkob  (5  6*)— New  Tbiai.  (f 
18*)— Fkesentation  fob  Keview— Ovebrui.- 

IN6  of  DEUUBRER. 

The  overruling  of  a  demurrer  to  the  peti- 
tion is  reviewable  by  exceptions,  either  direct 
or  pendente  lite,  and  not  by  motion  for  a  new 
triaiL 

„rEd.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  {  22 ;  Dec  Dig.  §6:*  New 
Trial,  Cent  Dig.  H  24-29 ;   Dec  Dig*  |  i&»i 

2.  Bjeotmekt  (g  84*)— Tbiai,  (f  251*)— Title 
—iNSTBUCTioNB— Evidence. 

Id  an  action  of  complaint  for  land,  the 
defendant  may  confine  the  plaintiff's  proof  of 
title,  as  a  basis  of  recovery,  to  that  alleged  in 
the  abstract  attached  to  the  petition.  But 
where  no  objection  is  made  to  the  reception  of 
evidence  tending  to  show  that  the  defendant 
occupied  the  premises  as  tenant  of  the  plaintiS, 
it  is  not  error  to  instruct  the  jury  that  the  de- 
fendant could  not  dispute  the  plaintiff's  title 
until  after  surrendering  possession. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  §f  230-234,  236;  Dec.  Dig.  J  84;» 
Trial,  Cent  Dig.  K  587-S95;  Dec.  Dig.  f 
261.*i 

S.   ElTECTMENT    (f     IS*)— RiOHT     OT    AOTIOR— 

Exchange  of  Pbofebtibs. 

In  an  action  to  recover  land,  the  plaintiff 
introduced  evidence  tending  to  show  that  her 
grantor  and  the  defendant  exchanged  lots  of 
land,  each  surrendering  to  the  other  possession 
pursuant  to  the  terms  of  the  exchange;  that 
after  taking  a  deed  from  her  grantor  to  the 
lot  acquired  from  the  defendant  in  the  exchange, 
.the  plaintiff  erected  valuable  improvements 
thereon;  and  that  notwithstanding  the  defend- 
ant retained  possession  of  the  lot  which  he  had 
received  in  the  exchange,  he  entered  into  pos- 
session of  the  other  lot,  which  is  the  premises 
involved  in  the  suit.  The  evidence  lett  it  in 
doubt  whether  any  deeds  were  executed  at  the 
time  the  transfer  of  the  possession  of  the  prop- 
erties was  consummated.  Under  these  circum- 
stances, the  plaintiff  had  a  perfect  equity, 
which  she  could  assert  against  the  defendant, 
and  which  would  authorize  a  recovery  of  the 
land.  The  charge  of  the  court,  though  not 
strictly  apt  in  expression,  was  in  harmony  with 
what  is  above  announced,  and  was  not  harm- 
ful to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  fi  5&-58;    Dec.  Dig.  {  13.*] 

4.  Verdict  and  Denial  of  New  Tbial  Ap- 

PBOVKD. 

The  rulings  complained  of  being  without 
substantial  error,  and  therq  being  sufficient  evi- 
dence to  authorize  the  verdict  the  judgment 
refusing  a  new  trial  will  not  be  disturbed. 


Error  from  Superior  Court,  lAurens  Gouo- 
ty;   E.  J.  Hawkins,  Judge. 

Action  by  Maggie  Keen  against  J.  R.  Hes- 
ter. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

J.  8.  Adams,  of  Dublin,  and  Hines  ft  Jor- 
dan, of  Atlanta,  for  plaintiff  In  error.  W.  C. 
Davis,  of  Dublin,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmecL  Al> 
the  Justices  concur. 


(141  Cte.  806)- 

EUFF  V.  COPELAND.     (No.  391.) 
(Supreme  Corut  of  Georgia.     June  12,  1914.)^ 

(Syllabui  hy  th«  Court.) 

1.  Pleading  (j  111*)— Plea  to  Jubibdiction 
—Decision  of  Issue. 

in  this  suit  besides  his  answer  and  plea 
in  bar,  the  defendant  filed  a  plea  to  the  juris- 
diction of  the  superior  court  of  Haralson  coun- 
ty, in  which  court  the  case  was  pending,  aver- 
ring that  that  court  did  not  have  jurisdiction- 
of  the  case,  because  it  did  not  have  jurisdictioiv 
of  the  person;  it  being  alleged  in  the  plea  to 
the  jurisdiction  that  Haralson  county  was  not 
the  county  of  his  residence,  but  that  before  com- 
ing to  Haralson  county  his  domicile  had  been 
in  (3ol>b  county,  that  he  had  not  changed  his 
residence  or  his  domicile  from  Cobb  to  Haralson 
county,  and  that  he  was,  at  the  time  of  the  trial 
and  at  the  time  of  the  commencement  of  the 
suit,  a  resident  of  the  county  of  Cobb,  in  tbe- 
state  of  Georgia.  A  jury  was  impaneled  to  try 
this  issue,  and  the  judge  directed  a  verdict 
against  the  plea  to  the  jurisdiction;  the  jury 
finding  accoidingiy.  Hdd,  that  the  issue  made 
by  the  plea  to  the  jurisdiction  should  have  been- 
submitted  to  the  jury,  as  the  evidence  of  the- 
defendant  tended  to  show  that  prior  to  the 
commencement  of  the  suit  the  defendant  had 
been  a  resident  of  (jobb  county,  and  tliat  he 
had  not  at  any  time  prior  to  the  trial  removed 
his  domicile  to  Haralson  county.  While  there 
was  ample  evidence  to  authorize  the  jury  to 
find  that  before  the  commencement  of  the  suit 
the  defendant  had  changed  his  domicile  from- 
Cobb  to  Haralson  county,  the  defendant's  own 
testimony  made  an  issue  as  to  that  question, 
and  the  court  should  not  have  directed  a  ver- 
dict but  should  have  submitted  the  issue  to  the 
jury  imder  proper  instructions. 

[Ed.  Note. — For  other  cases,  see  Pleading,. 
Cent  Dig.  H  234-236;   Dec.  Dig.  |  111.*] 

2.  Appeal  and  Ebbob  (§  843*)— Scope  of  Re- 
view—Iiocaterial  Questions. 

After  a  verdict  was  directed  against  the 
plea  to  the  jurisdiction,  as  recited  above,  the 
case  proceeded  to  a  trial,  resulting  in  a  verdict 
for  the  plaintiff,  and  the  defendant  brought  the 
case  here  to  review  certain  rulings  of  the  court 
pending  a  trial  on  the  merits,  as  well  as  to  re- 
view the  alleged  error  in  directing  a  verdict 
against  the  plea  to  the  jurisdiction.  Having 
held  that  the  court  erred  in  directing  a  verdicC 
and  as  a  new  trial  is  granted  as  to  that  issue, 
exceptions  to  other  rulings  made  pending  the 
trial  will  not  l>e  passed  upon ;  for  if,  upon  a 
proper  submission  to  a  jury  of  the  question  of 
jurisdiction  in  Haralson  county,  the  plea  set- 
ting up  a  want  of  jurisdiction  should  be  sus- 
tained, the  case  would  necessarily  have  to  be 
brought  in  another  jurisdiction,  and  all  of  the 
questions  made  by  Ute  defendant's  answer  and 
plea  to  the  merits  of  the  plaintiff's  case  would 
have  to  be  tried  anew. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3331-3341;  Dec.  Dig.  i 
843.*] 
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Error  from  Superior  Court,  Haralson 
County;    Price  Edwards,  Judge. 

Action  by  8.  S.  Copeland  against  M.  V. 
Buff.  Judgment  for  plalntlfl,  and  defendant 
brings  error.    Reversed. 

Geo.  F.  Gober,  of  AUanta,  I.  N.  Cheney,  of 
Bremen,  and  Frank  L.  Neufrllle,  of  Atlanta, 
for  plaintiff  In  error.  C.  B.  Boop,  of  Car- 
rollton,  and  Griffith  &  Matthews,  of  Bu- 
chanan, for  defendant  in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur. 

aa  Giu  831} 

PICKARD    &    HOGG   y.   GARRBTT. 

(No.  400.) 

^Supreme  Court  of  Georgia.     Jane  13,  1914.) 

(SyUaiu*  iv  the  Court.) 

1.   FBAX7DX7LENT  CORVETA.HCKS    (}  164*)— BXS- 

kbvahon  ov  TiTix— RscoKDnro. 

A.  sold  a  horse  to  B.  and  C,  and  by  writ- 
ten contract  reseryed  title  antil  payment  of 
the  purchase  price.  The  contract  was  record- 
ed in  a  designated  county,  which  affirmatively 
appeared  not  to  be  the  county  of  the  residence 
01  B. ;  and  it  was  not  diown  to  be  the  coun- 
ty of  the  residence  of  C.  Subsequently  D.  ob- 
tained a  common-law  judgment  on  a  different 
demand  against  B.  and  C,  upon  which  execu- 
tion was  duly  issued.  The  horse,  being  found 
in  the  possession  of  B.,  was  levied  on  as  his 
property.  The  sale  was  made  in  pursuance  of 
an  order  of  court  obtained  under  the  Civil  Code 
1910,  SI  6068,  6069,  based  on  an  application 
for  leave  to  sell  on  the  ground  that  the  prop- 
erty was  of  a  perishable  nature,  and  that  there 
was  expense  attending  the  keeping  of  the  same. 
D.,  the  plaintiff  in  &.  fa.,  became  the  purchaser. 
Bdd:  In  order  for  the  reservation  of  title  to 
be  valid  against  third  parties,  the  vendee  be- 
ing a  resident  of  this  state,  it  is  essential  that 
the  contract  should  be  recorded  in  the  county 
where  such  vendee  resides  at  the  time  of  the 
execution  of  the  contract  Civil  Code  1910,  §S 
3318,  3310,  3259 ;  Penland  v.  Cathey,  110  6a. 
431,  35  S.  E.  659. 

(a)  It  did  not  appear  that  the  contract  was 
so  recorded'. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  U  485-492 ;  Dec.  Dig. 
1154.*] 

2.  ExEcxmoN    (i  221»)— Spebdt  Sai.k— Livb 
Stock. 

The  provisions  of  the  statute  (Ciril  Code 
1910,  SS  6068,  6069)  for  the  speedy  sale,  under 
Older  of  the  court,  of  "live  stock,  fruit,  or  other 
personal  property  in  a  perishable  condition," 
are  applicable  to  the  sale  of  a  horse  which  is 
levied  on  by  virtue  of  a  fi.  fa.,  and  is  not  re- 
idevied  but  remains  in  the  hands  of  the  levying 
efficer. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  U  626-628 ;   Dec.  Dig.  |  221.*] 

3.  ExwDTDTiow     (I    268»)—Salb— Rights    of 

PtJECHASEB— PBIOBITT     OF     LlENS. 

The  lien  of  the  junior  judgment  being  su- 
perior to  the  right  of  the  vendor  claiming  un- 
der the  contract  reserving  title  which  was  not 
properly  recorded,  the  purchaser  at  the  sale 
acquired  a  superior  title,  notwithstanding  the 
vendor,  at  the  time  of  the  sale,  gave  notice  of 
the  contract     Smith  v.  Jordan,  25  Ga.  689. 

[Hid.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  H  762-767;    Dec.  Dig.  {  268.*] 


4.   TboTKB  a  WD   CONTBBSIOK    (J  66*)— THIAI/— 

DiBBCTioN  OF  Verdict— BviDENCB. 

In  an  action  of  trover  instituted  by  A. 
against  D.  to  recover  the  property,  the  facts 
appearing  without  conflict  as  indicated  above, 
the  judge  did  not  err  in  directing  a  verdict  in 
favor  of  the  defendant 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  f|  288-294;    Dec  Dig. 

{  ea*] 

Error  from  Superior  Court,  Taylor  Coun- 
ty; S.  P.  Gilbert,  Judge. 

Action  by  PIckard  &  Hogg  against  Slmms 
Garrett  Judgment  for  defendant  on  directed 
verdict,  and  plaintiff  brings  error.    Affirmed. 

W.  D.  Crawford,  of  Bnena  Vista,  for  plain- 
tiff in  error.  Jere  H.  Moore,  of  Montezu- 
ma, for  defendant  In  error. 


ATKINSON,  J.     Judgment  affirmed, 
the  Justices  concur. 


All 


a4  Oa.  App.  718) 
BAKER  V.  PURVIS.     (No.  6453.) 
(Ckturt  of  Appeals  of  Georgia.     July  7,  1914.) 

(Byllabu»  hy  th«  Court.) 

Appkat.  and  Ebbob  (§  977*)— Rkvjbw— Db- 
NiAL  or  New  TriaI/— Discbetion  of  Coubt. 
No  error  of  law  being  complained  of,  and 
the  evidence  being  sufficient  to  sustain  the  ver- 
dict, the  discretion  of  the  trial  judge  in  overrul- 
ing the  motion  for  a  new  trial  cannot  be  in- 
terfered with   by  this  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  3860-3865;  Dec.  Dig.  S 
977.*] 

Error  from  City  Court  of  Nashville;  C.  A. 
Christian,  Judge. 

Action  by  W.  B.  Purvis  against  H.  C.  Ba- 
ker. Judgment  for  plalntiS,  and  defendant 
brings  error.    Affirmed. 

Jos.  A.  Alexander,  of  Nashville,  for  plain- 
tiff in  error.  Fulwood  &  Ske«i,  of  Tifton, 
and  Lovett  &  Murray,  of  Nashville,  for  de- 
fendant in  error. 

WADE,  J.  The  Jury  returned  a  verdict 
in  favor  of  the  plaintiff  for  $205.36  principal 
and  the  costs  of  suit  A  motion  for  a  new 
trial  was  made  by  the  defendant  on  the  gen- 
eral grounds  that  the  verdict  was  contrary  to 
evidence,  etc,  and  on  the  following  grounds, 
which  are  In  effect  an  oilargement  of  those 
grounds:  First,  because  the  verdict  and 
Judgment  are  contrary  to  evidence  and  with- 
out evidence  to  support  the  same,  for  the 
reason  that  the  testimony  of  both  plaintiff 
and  defendant  show  that  the  defendant  was 
entitled  to  a  credit  of  $27  for  bagging,  gin- 
ning, and  ties,  for  the  cotton  in  dispute. 
Second,  because  the  verdict  and  Judgment 
are  contrary  to  evidence  and  without  evi- 
dence to  support  the  same,  for  the  reason 
that  the  testimony  of  both  plaintiff  and  de- 
fendant showed  that  the  defendant  was  en- 
titled to  a 'credit  of  8  per  cent  interest,  from 
the  8th  day  of  January,  1911,  on  $100,  bor- 
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rowed  money,  nntO  December  1,  1918,  mak> 
fug  ttie  sum  of  $2S.16. 

Tbe  plaintiff  alleged  tbat  he  was  a  crop- 
per on  tbe  lands  of  the  defendant,  and  that 
besides  other  crops,  which  were  divided  in 
accordance  with  their  contract,  he  made, 
gathered,  ginned,  and  delivered  to  the  de- 
fendant 18  bales  of  cotton,  one-half  of  which 
was  his  property,  after  tbe  indebtedness 
which  bft  owed  tbe  defendant  for  advances 
to  make  the  crop  should  be  discharged ;  that 
the  defendant  retained  the  cotton  and  refus- 
ed to  d^ver  same  to  the  plaintlflr  or  to  ac- 
count to  blm  therefor,  and  converted  it  to 
liis  own  use,  though  the  plaintiff,  before  de- 
manding the  cotton  or  a  settlement,  made 
a  legal  tender  to  the  defendant  of  the  total 
amount  he  owed  tbe  defendant  He  testified 
that  be  bad  a  bona  fide  offer  of  12^  cents 
per  pound  for  bis  half  of  the  cotton,  and 
could  have  sold  It  at  that  price,  which  would 
make  tbe  cotton  worth  $662.50  for  nine  bales 
weighing  600  pounds  each.  He  further  tes- 
tified that  the  defendant  owed  him  $80  for 
cleaning  up  new  ground,  $32  for  extra  labor, 
$2.80  for  spUtting  rails,  and  86  cents  for 
coffee,  and  also  owed  him  for  two  plows  that 
cost  45  cents,  and  another  plow  that  cost 
25  cents,  making  a  total  of  $678.35,  Inclad- 
ing  with  the  other  items  mentioned  the  nine 
bales  of  cotton  claimed  by  tbe  plaintiff. 

Tbe  defendant  swore  that  tbe  plaintiff  was 
indebted  to  him  as  follows:  Borrowed  mon- 
ey 1100,  with  interest  at  8  per  cent  thereoo, 
from  January  8,  19U:  cash  $30;  cash  $10; 
cash  $10;  cash  $27;  com  $8;  and  axe  and 
handle  $1.60;  $20  in  cash;  $20  by  check; 
$30  by  cash;  $15  in  cash;  $6  by  check;  $25 
in  cash;  $96  for  one-half  of  ^bt  tons  of 
guano  at  $24  per  ton;  and  $25  for  ginning, 
bagging,  and  ties;  total  $423.60.'  Adding  to 
this  total  tbe  further  sum  of  $23.16  claimed 
by  tbe  defendant  in  the  motion  for  a  new 
trial  as  interest,  .and  according  to  tbe  testi- 
mony of  tbe  defendant  himself,  tbe  sum  total 
due  tbe  defendant  by  the  plaintiff  (including 
the  sum  of  $25  as  above,  alleged  to  be  due 
for  ginning,  bagging,  and  ties)  aggregated 
$446.76  in  all.  Deducting  this  amount  from 
tbe  $678.35  which  the  defendant  owed  the 
plaintiff,  according  to  the  testimony  of  the 
latter,  there  is  a  balance  of  $231.59  due  by 
tbe  defendant  to  tbe  plaintiff,  which  the 
Jury  could  liave  found  against  tbe  defend- 
ant had  they  charged  the  defendant  vrith  tbe 
highest  price  for  tbe  cotton  proved  by  the 
testimony  of  the  i)laintiff,  and  of  one  of  his 
witnesses, — ^12^^  cents  per  pound.  The  Jury 
evidently  fixed  the  price  of  tbe  cotton  at  a 
price  less  than  12^  cents  per  pound,  or  al- 
lowed some  other  charges  against  the  plain- 
tiff besides  those  shown  by  tbe  evidence  of 
tbe  defendant,  or  perhaps  refused  to  allow 
tbe  plaintiff  all  the  items  included  in  his 
bill  against  the  defendant  for  labor,  etc. 
However  that  may  be,  the  verdict  actually 
found  by  tbe  Jury  is  one  that  could  be  found 
under  the  testimony  for  both  plaintiff  and 


defendant;  and  this  Is  as  far  as  we  are 
authorized  to  go  in  investigating  the  ques- 
tions raised  by  the  motion  for  a  new  trial. 

It  appears  from  the  testimony  of  tbe  de- 
fendant himself  that  be  sold  some  cotton 
for  12  cents  per  pound  during  the  same  sea- 
son. Also,  the  defendant  claimed  that  tbe 
plaintiff  used  8  tons  of  guano,  and  owed 
blm  for  one-half  of  the  same,  or  $96,  includ- 
ed in  tbe  $446.76  named  above,  while  the 
plaintiff  insisted  that  he  used  only  6  tons  of 
guano  and  owed  the  defendant  but  $72  for 
bis  half  thereof;  which  allows  a  still  further 
margin  in  behalf  of  the  plaintiff,  supposing 
tbe  Jury  accepted  his  statement  in  preference 
of  that  of  the  defendant  as  to  this  charge. 
In  another  part  of  tbe  record  tbe  defendant 
said  tbe  bagging,  ties,  and  ginning  of  the 
cotton  in  dispute  came  to  $27;  and  deduct- 
ing this  sum  rather  than  the  $25,  elsewhere 
mentioned,  would  make  a  difference  of  $2 
mdre,  but  stlU  leave  tbe  verdict  actually 
found  well  within  the  amount  the  Jury  could 
have  found  had  they  estimated  the  cotton  at 
12^  cents  per  pound. as  aforesaid. 

The  evidence  nowhere  discloses  what  was 
the  average  weight  per  bale  of  the  cotton 
made  by  tbe  plaintiff  and  delivered  to  tbe 
defendant,  and,  but  for  admissions  In  tbe 
plea  of  tbe  defendant,  it  would,  for  this 
reason,  be  impossible  to  sustain  the  verdict 
rendered,  or  in  fact  any  verdict  that  might 
have  been  rendered,  since  the  court  cannot 
assume,  without  proof,  that  a  bale  of  cotton 
means  a  bale  weighing  500  pounds,  where 
nothing  is  shown  as  to  the  weight  thereof. 
The  following  appears,  however,  in  tbe  fifth 
paragraph  of  the  defendant's  answer: 

"Defendant  denies  the  allegatioDg  contained 
in  paragraph  5  of  tbe  plaintiff's  petition,  and, 
farther  answerinsr  said  paragraph,  says  that  on 
the  7th  day  of  March,  1912,  this  defendant  pnr^ 
chased  of  the  plaintiff  five  bales  of  said  cotton 
at  10  cents  per  pound,  amounting  to  $250  to 
the  part  of  the  plaintiff,  and  four  bales  at  T 
cents  per  pound,  amounting  to  $140  to  tbe  part 
of  the  plaintiff.'*  "•       " 

Tbe  amount  of  $260  for  S  bales  of  cotton 
at  10  cents  per  pound  necessarily  meant  that 
tbe  said  5  bales  aggregated  2,500  pounds  of 
cotton.  The  amount  of  $140  for  4  bales  of 
cotton  at  7  cents  per  pound  necessarily  meant 
that  these  4  bales  aggregated  2,000  pounds. 
So  that  the  cotton  belonging  to  the  plaintiff, 
which,  as  appears  by  the  allegations  and 
admissions  in  his  plea,  the  defendant  recog- 
nized as  the  plaintiff's  property  in  bis  hands 
(subject  of  course  to  the  indebtedness  of  the 
plaintiff  thereon),  amounted  in  the  aggregate 
to  4,600  pounds,  or  to  9  bales  of  500  pounds 
each.  Other  issues  raised  by  the  pleadings 
need  not  be  considered,  as  the  Jury  evidently 
found  against  the  defendant  thereon.  We 
cannot,  of  course,  do  more  than  surmise  what 
Items,  sworn  to  by  the  one  party  or  tbe  other, 
were  allowed  or  considered  by  the  Jury.  Suf- 
fice it  to  say,  there  was  ample  evidence  to 
sustain  tbe  verdict  rendered,  or  one  for  even 
a  larger  amount  than  that  found,  bad  the 
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jury  pnt  perhaps  a  different  valuation  on  tlie 
cotton,  or  allowed   or  disallowed  different 
items  from  those  they  did  actually  allow  or 
disallow. 
Jadgment  affirmed. 


0*  0>t-  ApP'  TfH) 

TOWNSBND  T.  STATE.    (No.  BT44.) 
(Conrt  of  Appeals  of  Georgia.    July  7,  1914.) 

(BvUatuB  ty  Bditorial  Btaf.) 
CBiinNAL  Law  ({  T78*)— iNSTBtJcxioHS— Pbi- 

BUVPTION  OF  InnOCERCK. 

Failure  of  the  trial  judge  to  charge  in  a 
criminal  case  that  accused  enters  upon  th% 
trial  with  a  presumption  of  innocence,  wliich 
remains  with  liim  until  OTercome  by  evidence 
satisfying  the  jni?  of  his  guilt,  beyond  a  reason- 
able doubt,  is  revendlile  error. 

[Bid.   Note.— For   other   cases,   see   Criminal 
I^w,  Cent.  Dig.  U  _1846jl862,  1864-1867, 1860, 


ISef;  Dec  Dig.  1778.*] 

Biior  from  City  Court  of  Richmond  Coon- 
ty;   W.  F.  Bre,  Judge. 

H.  G.  Townsend  was  convicted  of  crime, 
and  brings  error.    Beveraed. 

Geo.  T.  Jackson,  Wm.  D.  Irvln,  and  W.  In- 
maii  Cnrry,  all  of  Augusta,  tor.  plaintiff  In 
error.  Jas.  O.  0.  Black,  Jr.,  SoL,  of  Augusta, 
for  the  State. 

SOAN,  J.  1.  In  this  state  It  la  settled  by 
repeated  decisions  that  the  failure  of  the 
trial  judge  to  charge  the  jury  in  a  criminal 
case  to  the  effect  that  the  defendant  enters 
upon  the  trial  with  the  presumption  of  Inno- 
cence In  his  favor,  and  that  this  presumption 
remains  with  him  until  overcome  by  evidence 
enfflclent  to  satisfy  the  jury  of  his  guilt  beyond 
a  reasonable  doubt,  Is  reversible  error.  The 
court  In  this  case  erred  in  falUng  to  charge 
tbe  jury  to  this  effect  See  Coffin  v.  United 
States,  156  TT.  S.  432,  IS  Sup.  Ot  394,  89  L. 
Kd.  481;  Reddlckv.  State,  11  Oa.  App.  150,74 
S.  E.  901  (4)  ;  Butts  v.  State,  IS  Ga.  App.  274, 
79  8.  B.  87;  Thurman  v.  State,  14  Ga.  App. 
,  81  S.  E.  796  (6). 

2.  The  charge  of  the  judge,  construed  as  a 
wbole,  la  free  from  reversible  error,  except 
in  the  omission  referred  to  abova 

Judgment  reversed. 


a*  OtL.  App.  1t6) 

JACKSON  T.  STATD.    (No.  67070 
(Conrt  of  Appeals  of  Georgia.    July  7,  1914.) 

fSyOabu*  i»  Biitorial  Btaf.) 

Cbzxiitai.  Law  (I  1169*)— AppeaIt-Bivikw— 
QiTESTioir  or  fact. 

Where,  on  a  trial  for  using  opprobrious 
ivords  and  abusive,  obscene,  vulgar,  and  pro- 
fane language,  to  and  of  a  female  and  in  her 
presence,  there  was  evidence  that  accused  with- 
oat  sufficient  provocation  said  to  a  woman, 
"Yon  are  no  more  respected  than  a  damn  bitch,' 
tbe  verdict  of  Ruilty  conld  not  be  distarbed, 
since  it  is  peculiarly  for  the  jury  to  determine 
'Whether  the  words  were  need,  and  were  of  the 


character  charged,  and  whether  there  was  prov- 
ocation sufficient  to  ezcnse  their  use. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S|  3074-3083;  Dec.  Dig.  S 
1159.»I 

Error  from  Superior  Court,  Forsyth  (boun- 
ty;  H.  L.  Patterson,  Judge. 

Bill  Jackson  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

William  Jackson  was  convicted  under  an 
Indictment  charging  him  with  a  "misdemean- 
or, for  that,  on  tbe  first  day  of  April,  in  tbe 
year  1913,  [be]  did  unlawfully  then  and 
there,  without  provocation,  use  to  and  of  one 
Ellen  Gourley,  and  in  her  presence,  the  said 
Ellen  Gourley  being  *  •  *  a  female,  the 
following  opprobrious  words,  abusive  lan- 
guage, obscene,  vulgar,  and  profane  language, 
to  wit:  'Tou  are  a  damn  liar;  you  are  no 
more  respected  than  a  daum  bltdi' — tending 
to  cause  a  breach  of  the  peace,  contrary  to 
the  laws  of  this  state,"  etc.  On  the  trial 
Ellen  Gourley  testified  that  tbe  defendant 
was  driving  a  wagon  along  the  road  near  the 
house  where  she  was,  and  she  went  out  of 
the  house  and  into  the  road  to  talk  to  him 
about  a  certain  negro  whom  he  had  arrested 
and  whom  he  had  with  him  in  the  wagon, 
and  that  she  told  him  that  everyl)ody  said  he 
was  Just  trying  to  "beat  the  negro,"  and  be 
said,  "Whoever  said  that  is  a  damn  liar," 
and  she  then  picked  up  a  rock  and  told  him 
she  would  "knock  his  old  head  off,"  and  he 
said,  "Throw  It,"  and  said,  "You  are  no  more 
respected  than  a  damn  bitch."  This  evidence 
was  contradicted  by  evidence  introduced  by 
the  defendant,  as  well  as  by  bis  statement  at 
the  trial.  The  only  question  raised  by  the 
bill  of  exceptions  was  whether  the  verdict 
was  authorized  by  tbe  evidence^ 

J.  P.  Brooke,  of  Alpharetta,  for  plaintiff  in 
error.  Herbert  Clay,  Sol.  Gen.,  of  Marietta, 
for  tbe  State. 

ROAN,  J.  On  the  trial  of  one  changed 
with  having,  without  provocation,  used  to 
and  of  a  female,  and  in  her  presence,  "oppro- 
brious words  or  abusive  language,  •  •  • 
obscene  and  vulgar  or  profane  language, 
*  *  *  tending  to  cause  a  breach  of  the 
peace"  (Penal  Code  1895,  S  396),  it  is  pecu- 
liarly a  question  for  the  jury  to  determine, 
from  all  the  facts  and  circumstances  detailed 
by  the  testimony  and  the  defendant's  state- 
ment, whether  tbe  words  set  out  in  the  in- 
dictment were  used,  and  were  of  the  charac- 
ter alleged,  and  whether  there  was  provoca- 
tion sufficient  to  excuse  their  use.  There 
was  sufficient  evidence  to  authorise  the  jury 
to  find  that  the  defendant  used  to  and  of  the 
female  named  in  the  indictment,  and  In  her 
presence,  language  of  the  character  alleged, 
and  the  words  set  out  in  the  indictment,  to 
wit,  "You  are  no  more  respected  than  a  damn 
bitch,"  and  that  this  language  was  used  with- 
out sufficient  provocation.     The  question  at 
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Issue  bdn?  one  of  fact,  to  be  settled  by  tbe 
Jury,  and  they  having  settled  It  by  their  .ver- 
dict finding  the  defendant  guilty,  and  no 
error  of  law  having  been  committed  by  the 
court  in  the  trial  of  the  case,  this  court  is 
without  power  to  disturb  their  finding.  See 
DowUng  V.  State,  7  Ga.  App.  613,  67  S.  B. 
697;  Echols  ▼.  State,  110  Oa.  267,  34  S.  E. 
289;  CoUlns  v.  State,  78  Ga.  88;  Williams 
T.  State,  105  Ga.  608,  31  S.  B.  788;  and  ci- 
tations. 
Judgment  afiDrmed. 

(98  S.  C.  106)  ^°^"" 

STATE  V.  GRIFFIN  et  «L     (No.  8860.) 

(Supreme  Court  of  South  Carolina.     May  28, 
1914.) 

1.  CBnaNAi.  IiAW  ($  590*)  —  CoirriKUAHCs — 

DiSCBETION  OF  COUBT. 

Where,  on  June  26th,  the  coroner's  jury 
found  that  a  person's  death  was  caused  by  de- 
fendants, who  were  then  held  on  the  coroner's 
warrant  as  material  witnesses,  after  a  secret 
session  to  which  defendants'  attorney  was  de- 
nied admission,  they  were  Indicted  for  murder 
on  July  7th,  and  the  following  day  furnished  the 
evidence  and  inquisition  taken  by  the  coroner, 
which  was  not  filed,  a  motion  for  a  continu- 
ance on  July  9th,  on  which  day  the  case  was 
set  for  trial,  was  addressed  to  the  discretion 
of  the  trial  court,  and  the  circumstances  did 
not  show  that  such  discretion  was  erroneously 
exercised  by  denying  the  motion. 

pSd.  Note.— For  other  cases,  see  Criminal 
JjClw,  Cent  Dig.  K  1316,  131'r;  Dec.  Dig.  { 
590.*] 

2.  Cbiminal  Law  (§  508*)  —  Competency  of 
codefendants. 

On  a  trial  for  murder,  one  jointly  indict- 
ed with  defendants,  but  not  on  trial,  was  a 
competent  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CentDig.  §§  1099-1123 ;  DecDig.  i  608.*] 

3.  Cbiuikai.   Law   (J   784*)— Instbuchons— 

ClBCUVBTANTIAL  EVIDENCE. 

On  a  criminal  trial,  the  modification  of  an 
Instruction  that,  where  the  state  relied  upon 
circumstances  to  establish  defendants'  guilt,  it 
must  prove  each  indiridual  circumstance  so  re- 
lied on  to  the  satisfaction  of  the  jury  to  a  mor- 
al Certainty  or  beyond  a  reasonable  doubt,  or 
that  the  jui7  must  disregard  any  such  circum- 
stance from  further  consideration,  by  adding 
that  the  force  of  all  circumstances  was  with 
the  jury,  was  not  erroneous;  the  modification 
not  being  confusing  or  misleading  but  empha- 
sizing the  proposition  that  the  force  and  effect 
of  the  testimony  was  to  be  determined  by  the 
Jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1883-1888, 1922, 1960;  Dec. 
Dig.  i  784.'] 

4.  CoBONEBs  ({  16*)  —  Inquest  —  Conduct — 
BioHT  of  Publio  to  Attend. 

A  coroner's  inquest  is  within  the  spirit  of 
Const  art  1,  {  15,  requiring  all  courts  to  be 
public. 

[Ed.  Note. — For  other  cases,  see  Coroners, 
Cent  Dig.  ff  17,  21;   Dec.  Dig.  jS  16.*] 

6.  CoBONKBS  (§  15*)— "CoBONEB'e  Inqcest"— 
Conduct— Rights  of  Suspected  Pebson. 
A  coroner's  inquest  is  merely  a  prelimi- 
nary investigation  and  not  a  trial  involving  the 
merits,  and  a  suspected  person  has  no  right 
to  appear  by  counsel  and  cross-examine  the 
witnesses,  as  the  only  object  of  such  a  course 
would  be  to  prevent  a'  full  investigation,  in  so 


far  as  it  might  tend  to  incriminate  him,  thus 
defeating  the  purpose  of  the  inquest 

[Ed.  Note. — For  other  cases,  see  Coroners, 
Cent  Dig.  §§  17,  21;    Dec.   Dig.  g  15.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  p.  1601.] 

Hydrick,  J.,  dissenting. 

Appeal  from  General  Sessions  Clrcolt  Goart 
of  Chester  County;  0.  J.  Ramage,  Special 
Judge. 

"To  be  officially  reported." 

Meeks  Griffin  and  others  were  convicted 
of  murder,  and  they  appeal.    Affirmed. 

W.  H.  Newbold,  of  Chester,  for  appellants. 
J.  K.  Henry,  of  Chester,  for  the  State. 

GARY,  C.  J.  The  following  statem^it  of 
facts  appears  la  the  record: 

"On  April  the  24th,  1913,  Mr.  John  Q.  Lewis, 
an  elderly  Confederate  soldier,  was  shot  and 
killed  in  his  home  in  the  nighttime,  about  ten 
miles  in  the  country  from  Chester,  S.  C.  There 
was  no  eyewitness  to  the  tragedy,  so  far  as 
known;  great  indignation  was  manifested  by 
the  citizens  of  the  county ;  detectives  were  put 
to  work  on  the  case ;  and  the  officers  did  all  in 
their  power  to  bring  the  assassin  or  assassins  to 
justice.  Shortly  after  the  homicide,  a  man  and 
bis  wife,  other  than  these  appellants,  were  ar- 
rested, cuarged  with  the  crime;  the  sfaeriff  took 
them  to  the  State  Penitentiary  for  safe-keeping 
because  of  threats  of  lynching ;  the  coroner 
immediately  impaneled  a  jury ;  and  after  a 
brief  session  they  adjourned,  and  never  met  any 
more  until  26th  June  ult,  when  they  met  and 
found  the  following  verdict,  after  a  secret  ses- 
sion, to  which  appellants'  attorney  was  denied 
admission.  'That  the  said  John  Q.  Lewis,  de- 
ceased, came  to  his  death  from  gunshot  wounds 
in  the  hands  of  Meeks  Grifiin,  Thos.  GrifBn, 
John  Crosby,  and  Nelson  Brice,  and  John  Ste- 
venson, accessory  before  the  fact.'  That  those 
defendants  appellants  had  been  arrested  and  con- 
fined in  the  Chester  county  jail  since  June  13th 
ult,  on  a  warrant  issued  by  the  coroner,  alleg- 
ing that  each  of  them  were  material  and  im- 
portant witnesses,  concerning  the  death  of  John 
Q.  Lewis,  deceased. 

"On  the  7th  day  of  July,  thereafter,  a  true 
bill  was  returned  by  the  grand  jury  of  Chester 
county,  charging  the  said  Meeks  Griffin,  Thomas 
Griffin,  John  Crosby,  Nelson  Brice,  and  John 
Stevenson,  alias  Mouk  Stevenson,  jointly  with 
the  murder  of  the  said  John  Q.  Lewis,  deceased, 
aa  per  certified  copy  of  the  indictment  filed  with 
the  case,  and  on  that  same  day  all  five  of  the 
said  defendants  were  duly  arraigned  on  said  in- 
dictment each  of  said  defendants  entered  their 
plea  thereoq  of  not  guilty,  and  not  ready  for 
trial  (John  Stevenson,  alias  Monk  Stevpuson, 
was  not  put  on  trial).  The  court  however, 
set  Wednesday,  the  9th  day  of  July,  as  tbe  day 
for  trial.  The  evidence  and  inquisition  as  taken 
by  the  coroner  was  not  filed,  but  on  Tuesday, 
July  the  8th  ult,  was  handed  to  defendants'  at- 
torney in  court,  by  tbe  solicitor,  and  on  that 
day  defendants'  attorney  made  a  motion  for 
continuance  of  the  case  for  these  four  defend- 
ants appellants,  on  the  following  affidavit: 
rrhen  follows  affidavit  of  appellants'  attorney.] 
Same  was  refused  by  the  court  on  the  following 
order: 

"  'In  tbe  above  matter  I  refuse  a  continuance. 
It  does  not  occur  to  me  that  a  continuance 
ought  to  be  granted  in  the  within  case.  The 
matter  has  been  presented  very  ably  and  ear- 
nestly by  Mr.  Newbold. 

"  'C.  J.  Ramage,  Special  Judge,  Presiding. 

"  'July  8,  1913.' 

On  Wednesday,  July  9th,  case  was  called,  and 
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the  four  defendtmts  appeHants  herein  were  plac- 
ed on  trial  before  a  jnry.  The  case  of  the  other 
defendant,  Stevenson,  was  held  up  for  the  pres- 
ent by  the  solicitor.  No  other  disposition  being 
made  of  his  case.  Monk  Stevenson  was  sworn 
by  the  state  as  a  witness,  and  testified  against 
these  defendants  appeUanta,  over  objection,  that 
he  was  an  incompetent  witness  I>ecau8e  he  was 
a  codefendant  with  them. 

The  court  amended  defendants'  second  request 
to  charge  by  adding  the  words,  to  the  end  there- 
of, 'and  the  force  of  all  circumstances  are  with 
the  jury.' 

The  jury  returned  the  following  verdict: 
'Guilty  as  to  Meeks  Griffin^  Thomas  Griffin, 
John  Crosby,  and  Nelson  Bnce.' 

A  motion  for  a  new  trial  was  duly  made  by 
defendants,  on  the  grounds  'that  an  incompetent 
witness,  to  wit,  John  Stevenson,  alias  Monk 
Stevenson,  a  codefendant,  had  been  permitted 
to  testify  against  them,  over  objection,  and  that 
there  was  no  evidence  to  sustain  the  verdict.' 
Motion  overruled. 

"The  court  then  sentenced  these  defendants 
appellants  to  death  by  electrocution  on  Septem- 
ber the  26,  1913." 

The  following  are  the  ezcepttons  of  the 
appellants: 

(1)  That  the  court  erred,  it  is  respectfully 
rabmitted,  in  overruling  defendants'  motion  for 
a  continuance  of  the  case,  (a)  Because  the 
coroner  had  not  filed  the  evidence  taken  at  a 
secret  session  of  his  jury,  to  which  appellants' 
attorney  had  been  denied  admission,  before  the 
true  bill  waa  found  b^  the  grand  jury,  and  the 
defendants  had  no  time  to  prepare  their  de- 
fense, after  being  apprised  of  the  nature  of  the 
crime  of  which  they  were  charged,  and  were 
thns  denied  a  fair  and  impartial  trial  as  con- 
templated by  law.  (b)  Because  the  showing 
made  justified  the  condusion  that  a  fair  and 
impartial  trial  could  not  be  given  the  accused 
at  that  time  on  account  of  the  inflamed  state  of 
the  public  mind  and  the  sentiment  against  any 
one  accused  of  the  crime. 

(2)  That  the  court  erred,  it  is  respectfully 
submitted,  in  permitting  John  Stevenson,  alias 
Monk  Stevenson,  to  be  sworn  as  a  witness,  and 
to  testify  against  the  defendants  on  the  trial  of 
the  case,  over  objections,  because  he  was  a  co- 
defendant  with  the  accused,  and  as  such  was 
an  incompetent  witness  against  them,  and  his 
testimony  was  irrelevant  and  incompetent 

(3)  That  the  court  erred,  it  is  respectfully 
■nbmitted,  in  not  charging  defendants  second 
request  to  charge,  and  in  amending  same  by 
adding,  "The  force  of  all  circumstances  are  with 
the  jury."  (a)  Because,  said  request  was  a 
sound  proposition  of  law  applicable  to  the  case ; 
and  (b)  because  the  amendment  was  confusing 
to  the  jurv,  and  left  the  impression  that  they 
could  consider  any  circumstances  that  the  state 
injected  into  the  case,  without  regard  to  wheth- 
er it  was  proven  beyond  a  reasonable  doubt,  or 
not,  and  thtis  destroyed  the  effect  of  the  re- 
quest on  the  jury. 

(4)  That  the  court  erred,  it  is  respectfully 
submitted,  in  overruling  defendants'  motion  for 
a  new  trial  on  the  grounds  that  an  incompe- 
tent witness,  to  wit,  John  Stevenson,  alias  Monk 
Stevenson,  a  codefendant,  was  sworn  and  tes- 
tified, over  objection,  against  the  defendants,  and 
ttiat  there  was  no  evidence  to  sustain  the  ver- 
dict, because  Stevenson,  a  codefendant,  had  tes- 
tified in  the  case,  over  objection,  he  was  an  in- 
competent witness  and  his  testimony  incompe- 
tent and  irrelevant,  and  there  was  no  competent 
evidence  to  sustain  the  verdict. 

(5)  That  the  defendants  appellants  will  move 
the  honorable  Supreme  Court  to  dismiss  the 
case  or  order  a  new  trial,  because  there  was  no 
evidence  given  against  them,  or  either  of  them, 
to  justify  a  conviction  on  said  charge. 


[1]  The  first  question  raised  by  the  excep- 
tions is  whether  his  honor  the  presiding 
Judge  erred  in  overruling  the  motion  for  a 
contlnnance.  The  motion  was  addressed  to 
his  discretion,  and  It  has  not  been  made  to 
appear  that  it  was  erroneously  exercised. 

[2]  It  Is  only  necessary  to  refer  to  the 
case  of  State  t.  Kennedy,  85  S.  0.  146,  67  S. 
E.  152,  to  show  that  the  second  and  fourth 
exceptions  cannot  be  sustained. 

[3]  The  defendants'  attorney  presented  the 
following  request: 

"That  where  the  state  relies  upon  drcum- 
atances  to  establish  the  fuilt  of  the  defendant, 
it  must  prove  each  individual  circumstance,  so 
relied  on,  to  the  satisfaction  of  the  jury,  to  a 
moral  certainty,  or  beyond  a  reasonable  doubt, 
or  the  jury  must  disregard  any  such  circum- 
stance from  further  consideration  in  the  case." 

The  drcolt  jodge  amended  the  request  by 
adding  the  words  "the  force  of  all  circum- 
stances are  with  the  Jury,"  and  then  charged 
it.  We  are  unable  to  discover  any  reasonable 
ground  fur  supposing  that  the  additional 
words  might  have  confused  or  misled  the 
Jury.  They  were  merely  used  for  the  pur- 
pose of  emphasizing  the  proposition  (about 
which  there  can  be  no  doubt)  that  the  force 
and  effect  of  the  testimony  was  to  be  deter- 
mined by  the  Jury. 

It  is  only  necessary  to  refer  to  the  testi- 
mony to  show  that  the  fifth  exception  can- 
not be  sustained. 

[4]  Upon  the  hearing  of  the  appeal,  this 
court  was  requested  to  rule  on  4he  question 
whether  a  coroner  is  authorized  by  law  to 
refuse  the  public  the  right  or  privilege  of 
attending  an  inquest  and  to  hold  it  In  secret, 
if  he  should  be  so  advised. 

Section  16,  article  1,  of  the  Constitution, 
provides  that  "all  courts  shall  be  public"; 
and  a  coroner's  inquest  comes  wltliln  the 
spirit  of  that  provision. 

[S]  The  court  was  also  requested  to  rule 
upon  the  question  whether  a  person,  in  antic- 
ipation of  the  action  of  the  coroner's  Jury, 
has  the  right  to  appear  by  counsel  and  to 
cross-examine  the  witnesses  In  behalf  of  his 
client  The  proceedtags  are  Intended  to  be 
merely  a  preliminary  investigation  and  not 
a  trial  involving  the  merits. 

The  only  object  which  a  suspected  person 
could  have  in  appearing  by  counsel  would  be 
to  prevent  a  full  investigation  in  so  far  as 
it  might  tend  to  incriminate  him,  and  thns 
defeat  the  purpose  of  the  inquest 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed,  and 
that  the  case  be  remanded  to  that  court  for 
the  purpose  of  having  another  day  a,ssigned, 
for  carrying  into  execution  the  sentence  of 
the  court 

WATTS  and  FRASBR,  33.,  concur.  HX- 
DRICE,  J.,  dissents. 
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GRIFFITH  ▼.  COOK. 

(Snpreme  Court  of  Appeals  of  West  Virginia. 

Jnne  9,  1914.) 

(Svtta^»  iy  *h«  Court.) 
Fbaudb,  STATup:  OK  (I  74*)— Pabol  Aobeb- 

UNT— Real  Estate. 

A  parol  agreement  between  two  persons, 
not  forming  a  partnersliip  for  puri>osea  of  spec- 
ulation in  lands,  to  the  effect  that  one  of  them 
shall  bay  certain  lands  and  take  title  to  bim- 
eelf  and  thereafter  convey  a  one-third  interest 
therein  to  the  other,  on  payment  of  a  ratable 
portion  of  the  purchase  price,  is  within  the 
statute  of  frauds,  and  no  action  can  be  main- 
tained on  it 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  S§  83,  122-131 ;  Dec.  Dig.  | 
74.*] 

Error  to  Clrcalt  Court,  Raleigh  County. 

Assumpsit  by  John  K.  Grifflth  against 
Harrey  Cook.  A  verdict  tor  defendant  was 
set  aside  on  motion,  and  new  trial  ordered, 
and  defendant  brings  error.  Reversed  and 
rendered. 

File  ft  File,  of  Beckley,  and  A.  A.  lilly,  of 
Cbarleston,  for  plaintiff  In  error.  T.  N. 
Read,  of  Hlnton,  and  J.  H.  Hatcher,  of  Be<^- 
ley,  for  defendant  in  error. 

WIIXIAMS,  J.  Plalntlfl  brought  assump- 
sit to  recover  money  claimed  to  be  due  him 
from  defendant  for  lands  purchased  and 
paid  for  by  blm  on  Joint  account  of  himself, 
defendant,  and  another,  pursuant  to  an  oral 
agreement  between  them.  Defendant  plead- 
ed the  general  issue  and  the  statute  of 
frauds.  A  trial  was  had  resulting  in  a  ver- 
dict for  defendant,  and,  on  motion  of  plain- 
tiff, based  on  after-discovered  evidence,  the 
court  set  the  verdict  aside  and  ordered  a  new 
trial.  To  that  order,  defendant  obtained 
this  writ  of  error. 

Defendant  denies  the  contract,  and  the 
testimony  concerning  It  is  very  conflicting. 
There  is  no  pretense  that  it,  or  any  memo- 
randum of  It,  was  ever  reduced  to  writing 
and  signed  by  defendant  If  It  falls  within 
the  statute  of  frauds,  plaintiff  cannot  main- 
tain his  action,  even  though  he  has  proved 
It  ever  so  clearly.  Viewing  plaintUTs  evi- 
dence in  the  most  favorable  light,  it  proves 
that  defendant  orally  agreed  with  him  that 
be  would  take  a  one-third  Joint  interest  in 
certain  coal  landa  in  Shady  Springs  section 
of  Raleigh  county,  wMch  plaintiff  then  con- 
templated buying,  and  that  plaintiff  should 
buy  the  lands  for  themselves  and  P.  L. 
Ulankenshlp,  and  take  title  to  himself. 
There  is  no  evidence  of  a  partnership  agree- 
ment between  them  to  speculate  in  the  lands, 
nor  any  evidence  respecting  the  use  that 
was  to  be  made  of  the  land.  Plaintiff  pur- 
chased some  tracts  of  land  containing  coal, 
paid  for  It  with  his  own  funds,  and  bad  title 
conveyed  to  himself.  He  then  brought  this 
suit  to  recover  of  defendant  one-third  the 
price  which  he  had  paid.    The  agreement 


set  up  by  plaintiff  la  clearly  wltUn  the  stat- 
ute of  frauds.  It  la  very  similar  to  tbe 
agreement  relied  on  in  Henderson  v.  Hoirle, 
68  W.  Va.  562,  71  8.  E.  172,  84  L.  R.  A.  (N. 
S.)  628,  Ann.  Cas.  1912B,  318,  which  we  held 
to  be  within  the  statute  and  unenforceable. 
There  two  prospective  bidders  at  a  Judicial 
sale  agreed  orally  between  themselves  that 
one  of  them  should  bid  In  the  land  for  the 
benefit  of  both,  and  that  they  would  there- 
after divide  it,  and  ea<ih  pay  in  proportion 
to  the  relative  value  of  his  part  After  the 
purchase,  Henrie,  who  bid  In  the  land,  re- 
fused to  convey  any  part  of  it  to  Henderson, 
and,  in  a  suit  by  the  latter  to  compel  per- 
formance, we  held  that  the  contract  was  for 
the  purchase  of  land  and  unenforceable. 
That  the  purchase  In  that  case  was  at  a 
public  Judicial  sale,  and  In  this  was  by 
agreement  with  the  owner,  is  not  a  distin- 
guishing feature.  The  principle  governing 
the  two  cases  is  the  same.  One  of  the  earli- 
est cases  we  find  In  Virginia,  directly  in 
point,  is  Henderson  v.  Hudson,  1  Munf.  (Va.) 
510.  Th&t  was  a  suit  in  chancery  to  enforcse 
performance  of  an  oral  agreement  between 
two  persons  to  the  effect  that  one  of  them 
should  buy  a  certain  piece  of  land  on  their 
Joint  account  and  thereafter  convey  a  moi- 
ety to  the  other  on  payment  to  him  of  one- 
half  the  purchase  price.  The  one  who  bid 
in  the  land  paid  all  the  purchase  money, 
and  then  refused  to  convey  an  interest  to  the 
other.  The  lower  court  held  that  the  agree- 
ment did  not  fall  within  the  statute,  and 
decreed  performance.  But,  on  appeal,  the 
decree  was  reversed;  the  appellate  court 
holding  that  the  statute  applied  to  such  an 
agreement  In  his  opinion  Judge  Fleming 
says: 

"Although,  In  the  case  before  us,  it  [the  con- 
tract] is  not  Immediately  between  a  buyer  and 
seller  of  land,  yet  it  is  within  the  mis<jiief  in- 
tended to  be  guarded  against  by  the  statute, 
which,  being  a  remedial  one,  and  intended  to 
prevent  a  growing  evil,  ought  to  be  liberally 
construed." 

That  case  was  followed  in  Walker  v.  Her- 
ring, 21  Grat  (Va.)  678,  8  Am.  Rep.  616, 
wherein  It  was  held  that: 

"The  statute  of  frauds  and  perjuries  applies 
to  a  contract  between  a  purchaser  of  real  es- 
tate and  a  third  person  for  an  interest  in  the 
property." 

The  case  of  Dunphy  r.  Ryan,  116  U.  S. 

491,  6  Sup.  Ct  486,  29  I*  Ed.  703,  is  al8«» 
directly  in  point  Construing  a  stetute  of- 
Montana  similar  to  the  Virginia  and  th« 
West  Virginia  statutes,  the  court  there  held 
that: 

"A  parol  agreement  that  one  of  the  parties 
shall  purchase  a  tract  of  land  on  the  best  terms 
possible,  and  then  convey  an  interest  therein 
to  the  other  party,  is  within  the  statute  of 
frauds,  and  cannot  be  enforced." 

In  29  A.  ft  E.  B.  L.  (2d  Ed.)  899,  It  Is  stat- 
ed to  be  well  settled  that: 

"Agreements  for  joint  purchases  of  land,  not 
for    the  purpose   of   speculation,    whether  the 
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title  is  taken  in  the  name  of  one  tor  the  benefit 
of  all  or  in  the  individual  name*  of  the  par- 
ties, are  within  the  statute,  and  are  required 
to  be  in  writing." 

The  following  cases  support  the  text,  tIz.: 
Morton  ▼.  Nelson,  146  111.  586,  32  N.  E.  916 ; 
Thorn  V.  Thorn,  11  Iowa,  146 ;  Allen  ▼.  Cay- 
lor,  120  Ala.  251,  24  South.  512,  74  Am.  St 
Rep.  31;  and  Roughton  ▼.  RawlhiKS,  88  6a. 
819,  16  S.  B.  89. 

Plaintiff's  counsel  Insist  that  this  case 
Is  governed  by  Floyd  v.  Duffy,  68  W.  Va. 
339,  69  S.  E.  993,  33  L.  B.  A.  (N.  S.)  883; 
Mankln  v.  Jones,  68  W.  Va.  422,  69  S.  E.  981 ; 
and  Miller  t.  Ferguson,  107  Va.  249,  57  S.  E. 
649,  122  Am.  St  Rep.  840,  13  Ann.  Cas.  138, 
But  It  Is  not  Those  cases  are  clearly  dis- 
tinguishable from  it  In  all  of  those  cases 
there  was  a  partnership  agreement  to  pur- 
chase and  sell  lands  and  share  the  profits 
and  losses.  A  partnership  agreement  is  not 
required  to  be  in  writing,  and  the  law  does 
not  prohibit  the  formation  of  a  partnership 
for  the  purpose  of  dealing  in  lands.  In  such 
cases  the  lands,  acquired  for  the  purposes  of 
the  partnership,  bear  the  nature  of  person- 
alty, and  are  regarded  as  the  stock  in  trade 
of  the  partnership.  Dale  v.  Hamilton,'  5 
Hare,  369.  A  well-considered  case,  similar 
to  those  last  above  cited,  and  deciding  the 
same  principle,  is  Speyer  ▼.  Desjardtns,  144 
111.  641,  82  N.  B.  283,  36  Am.  St  Rep.  473. 

In  view  of  the  statute,  forbidding  recov- 
ery, it  is  not  necessary  to  consider  the  assign- 
ment of  error  relating  to  the  alleged  insuffi- 
ciency of  the  after-discovered  evidence.  The 
order  setting  aside  the  verdict,  and  granting 
a  new  trial,  will  be  reversed,  and  an  order 
entered  here  reinstating  the  verdict,  and  en- 
tering Judgment  thereon  for  defendant. 


(74  w.  Va.  tot) 

nALPHSNTDEB  v.  TITUS  et  aL    (No.  1879.) 

<Supreme  Court  of  Appeals  of  West  Virginia. 

April  28,  1914.     Rehearing  Denied 

July  1,  1914.) 

(8yHahu»  ly  the  Court.) 

1.  Shecific  Performance  (§  50*)— Contbaoxs 

— VaUDITT— ATTOBNET   AMD   CUXNT. 

Where  an  attorney,  employed  in  litigation 
involving  real  estate,  procures  from  bis  client, 
for  himself,  upon  a  grossly  inadequate  cnnsid- 
eration,  a  contract  for  the  sale  thereof,  equity 
will  not,  at  the  suit  of  the  attorney,  dftcre<> 
specific  performance. 

[Ed.  Not*.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  152;    Dec.  Dig.  {  50.*] 

2.  ATTOBNET     AND     CUBNT     (|     123*)  —  CoN- 
TBACTS— I N  V  ALIDITT. 

At  the  election  of  the  client,  if  exercised 
with  reasonable  promptness,  equity  will,  in 
the  absence  of  conclusive  evidence  to  the  con- 
trary, treat  such  contract  as  presumptively  in- 
valid and  voidable. 

(£d.  Note. — For  other  cases,  see  Attorney  and 
<nipnt.  C^nt.  Dig.  ${  239-245,  248,  24U;  D«c 
Pig.  i  123*1 

S-J  S.E.— 17 


8.  Attobnkt  awd  Clixnt  (|  laS*)— Contbact 

— Validitt. 

'  A  case  in  which  these  principles  are  ap- 
plied, and  relief  denied. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  g}  239-245,  248,  249;  Dec. 
Dig.  I  123.»] 

Appeal  from  Circuit  Court,  Monongalia 
County. 

Bill  by  I.  C  Ralphsnyder  against  Amanda- 
vllle  B.  Titus  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals    Afllrmed. 

W.  S.  Meredith,  of  Fairmont,  for  appel- 
lant Moreland,  Morelaud  &  Guy,  of  Morgan- 
town,  for  appellees. 

LYNCH,  J.  Can  an  attorney,  employed  to 
secure  the  avoidance  of  a  contract  for  sale 
of  real  estate  in  part  because  of  Inadequacy 
of  price,  purchase  the  land  at  the  same  rate 
per  acre;  he  to  have  the  excess  as  compensa- 
tion for  his  services?  The  circuit  court  hav- 
ing, on  the  facts,  answered  in  the  negative, 
Ralphsnyder  seeks  review  and  reversal  here. 
As  the  circuit  court  did,  so  must  this  court 
answer  only  upon  the  f&cts  disclosed  by  the 
record. 

In  1886  Eli  Titus  conveyed  112  acres  of 
land  to  Albert  G.  Titus  in  trust  for  the  use 
and  benefit  of  Benjamin  Titus  and  wife  for 
life,  and  thereafter  In  fee  to  their  children— 
Amandaville  E.  Titus,  Edith  A.  Titus,  and 
Olive  N.  Titus,  the  latter  of  whom  married 
John  lb  Fogg  and  died,  pending  the  suit,  in- 
testate and  without  issue,  her  husband  sur- 
viving her. 

Benjamin  Titus  having  been  adjudged  in- 
sane in  the  sense  that  he  was  incompetent 
to  engage  in  ordinary  business  dealings,  Jo- 
sephus  Cole  was  apiMlnted  his  committee. 
Cole  filed  a  petition  In  the  circuit  court  to  ob- 
tain authority  and  permission  to  sell  at  thp 
price  of  $30  an  acre  the  Pittsburgh  seam  o1 
coal  underlying  the  lands.  Amandaville  E 
Titus  and  her  sisters,  deeming  the  price  in- 
adequate, employed  I.  C.  Ralphsnyder,  an  at- 
torney practicing  In  Monougalla  couuty,  to 
prevent  the  sale,  secure  revocation  of  the  or- 
der adjudging  Benjamin  Titus  non  compos 
mentis,  and  appointing  Cole  as  committee, 
and  to  act  for  other  purposes  as  their  legal 
adviser. 

According  to  the  dates  named  by  Ralph- 
snyder, the  first  interview  was  June  3d,  when 
they  informed  him  of  the  nature  of  the  busi- 
ness; the  second  June  4th,  when  he  made  an 
examination  of  the  proceedings  to  be  investi- 
gated by  him;  the  third  on  June  5,  1901, 
when  he  obtained  the  contract  with  the  own- 
ers of  the  land.  These  dates  are  important, 
chiefly  because  of  an  attempt  to  sustain 
Ralphsnyder's  right  to  contract  with  the 
landowners,  on  the  theory  that  at  that  date 
he  was  not  their  attorney.  But  as  he  admits 
in  bis  testimony  be  was  then  their  counsel, 
that  contention  is  dismissed  without  further 
consideration. 
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As  appears  from  tbe  contract,  signed  by  all 
the  owners  of  tbe  land,  but  not  acknowledged 
by  any  of  them,  Ralpbsnyder  agreed  to  buy 
and  they  to  sell  and  convey  all  the  Pitts- 
burgh seam  of  coal  within  the  112  acres  at 
the  rate  of  $30  an  acre;  he  to  have  the  ex- 
cess In  value  as  compensation  for  his  serv- 
ices. 

Tbe  coal  was  not  sold,  or  if  sold  the  sale 
made  by  Cole  and  sought  to  be  approved  In 
the  proceedings  by  Mm  as  committee  was  not 
consummated,  probably  through  the  services 
of  Ralpbsnyder,  who  then  demanded  a  deed 
pursuant  to  the  terms  of  the  contract  This 
demand  being  refused,  he  Instituted  this  suit 
to  compel  a  conveyance,  and  to  remove  as 
clouds  on  the  title  other  contracts  subse- 
quently made  for  the  sale  of  the  coal,  in  some 
of  which  the  price  of  $100  an  acre  is  named 
as  consideration.  He  charges  these  con- 
tracts to  be  fraudulent  and  void  as  to  him, 
and  prays  their  cancellation. 

By  answers,  defendants  put  in  issue,  by 
express  denial,  the  material  averments  on 
which  Ralpbsnyder  bases  his  claim  for  re- 
lief, except  as  to  the  employment  and  execu- 
tion of  the  contract;  and,  in  addition,  aver 
fraud  in  its  procurement  They  charge  that 
the  contract  was  solely  one  of  employment, 
and  was  not  intended  or  understod  by  them 
at  the  time  as  an  agreement  for  the  sale  of 
the  coal  at  any  price,  but  as  a  contract  for 
his  services  as  attorney  to  represent  them  In 
the  proceedings  in  court  then  pending  or  sub- 
sequently instituted.  They  further  aver  their 
lack  of  knowledge  and  business  experience, 
whereby  they  were  misled  and  deceived  by 
fraudulent  and  false  interpretation  by  Ralpb- 
snyder of  certain  provisions  of  the  contract, 
as  to  the  meaning  of  which  they  made  In- 
quiry, to  which  they  say  he '  replied  they 
"meant  nothing";  that,  but  for  their  faith 
and  reliance  on  his  integrity  and  loyalty  to 
their  interests,  and  their  belief  in  the  verity 
of  his  statements,  they  would  have  refused 
to  sign  tbe  contract  They  further  charge 
and  aver  it  was  "an  open  and  notorious  fact," 
known  to  Ralpbsnyder  as  well  as  to  them, 
that  at  the  date  of  the  contract  the  Pitts- 
burgh vein  of  coal  near  the  Titus  lands  was 
under  option  at  the  rate  of  $100  an  acre  and 
subsequently  purchased  thereunder  at  that 
price;  and  that  as  they  understood  the  con- 
tract Ralpbsnyder  was  to  prevent  a  sale  by 
the  committee,  that  they  might  sell  at  tbe 
price  then  prevailing  in  that  territory.  By 
way  of  affirmative  relief,  they  pray  cancella- 
tion of  the  contract 

The  evidence  touching  these  variant 
charges  is,  of  course,  contradictory  and  con- 
flicting, much  of  it  without  probative  value. 
In  some  respects,  however.  It  is  sufficiently 
conclusive  to  warrant  an  affirmation  of  tbe 
decree  of  which  complaint  is  made. 

The  difference  between  the  market  value 
<if  the  ccmjI  at  the  date  of  tbe  contract  and 
^he  price  Ralpbsnyder  agreed  to  pay  i«  <naii- 


Ifest,  as  is  also  his  knowledge  of  the  dispar- 
ity. Whether  disproportionate  to  the  value 
of  his  services,  it  is  not  necessary  to  say; 
indeed,  there  is  no  definite  proof  of  tbe  ex- 
tent or  value  of  the  services  rendered  by 
him.  Although  as  a  witness  in  his  behalf  be 
says  $30  an  acre  was  at  the  date  of  the  con- 
tract an  adequate  consideration  for  tbe  coal, 
he  admits  knowledge  of  the  selling  prices  for 
coal  lands  in  that  locality,  and  as  a  basis  of 
Information  says  his  father  owned  coal  proiv 
erties  near  tbe  Titus  land  and  that  he  him- 
self had  experience  in  the  mining  business. 
But  to  avoid  the  effect  of  this  admission, 
doubtless  not  previously  perceived  by  blu, 
he,  a  few  months  later,  denied  knowledge  of 
coal  property  values,  assigning  as  reason  for 
lack  thereof  his  absence  in  Alaska  in  the 
winters  of  189S  and  1899  and  his  subsequent 
residence  at  Kingwood,  a  short  distance  from 
Morgantown,  the  county  seat  of  the  connty  In 
which  the  Titus  lands  are  located.  Besides, 
on  June  11,  1001,  six  days  after  the  date  of 
tbe  contract,  he  prepared  and  secured  from 
his  clients  affidavits,  as  he  admits,  in  which 
they  say,  though  not  in  the  same  language: 

"That  the  price  of  $30  per  acre  for  said 
Pittsburgh  vein  of  coal  under  said  land  is  not 
one-half  the  actual  value  of  said  rein  of  coal, 
and  I  (affiant)  will  be  greatly  injured  and  dam- 
aged by  the  sale  of  said  vein,  and  particularly 
80  at  the  ridiculously  low  price  of  $30  per  acre: 
and  that  my  said  sisters  will  be  greatly  dam- 
aged by  tbe  sale  of  said  coal." 

Some  of  the  defendants,  examined  in  their 
own  behalf,  testify  to  statements  made  by 
plaintiff  at  the  same  time,  statements  not  de- 
nied by  him,  that  it  was  outrageous  to  let 
the  coal  be  sold  for  $30  per  acre  when  it 
would  bring  $100;  "it  would  be  a  great  in- 
Jury  to  you  people  to  let  Josephus  Cole  sell 
your  coal  for  $30  an  acre,  when  you  can  sell 
it  for  $100  an  acre." 

That  the  consideration  named  in  the  con- 
tract was  at  least  apparently  grossly  Inade- 
quate appears  from  a  contract  made  part  of 
the  record,  dated  May  6, 1901,  for  the  sale  of 
about  2,500  acres,  including  the  Titus  lands, 
at  the  rate  of  $110  per  acre,  on  which  pay- 
ments were  made  after  acceptance  by  the  op- 
tionee. That  this  sale  was  generally  known 
in  the  district  in  which  these  lands  are  lo- 
cated abundantly  appears  from  the  record, 
but  of  which  plaintiff  says  he  was  ignorant. 
It  was  freely  discussed  there  and  elsewhere, 
and  published  in  local  newspapers  of  general 
circulation  in  the  county.  This  contract  al- 
though not  made  by  the  landowners,  was 
made  by  those  to  whom  they  had  previously 
optioned  their  coal.  The  excess  in  tbe  pro- 
ceeds, above  the  rate  payable  to  bis  clients, 
would,  when  paid,  pass  to  plaintiff  under  the 
terms  of  his  contract  For  it  also  provides 
ttiat  "all  moneys  and  other  things  of  value," 
which  they  may  receive  or  be  entitled  to  re- 
ceive for  their  interests  In  the  coal  In  ex- 
cess ot  $30  per  acre,  he  was  to  have  as  com. 
pen«ntion  for  surli  services.    These  are  thp 
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prorlsions  which,  according  to  their  testlmo- 
ny,  he  said  meant  nothing. 

[1, 1]  While  ordinarily  he  who  charges 
fraud  must  prove  it,  the  rule  is  not  anlversal 
in  its  application.  The  burden  often  sliUts 
to  the  person  whose  conduct  is  assailed  as 
fraudulent,  especially  where  there  exists  be- 
tween the  parties  a  trust  or  confidential  re- 
lation. Under  such  circumstances,  he  who 
claims  the  benefit  of  the  contract  assumes 
the  burden  of  proving  freedom  from  the  taint 
of  fraud. 

"No  closer  or  more  confidential  relation  can 
exist  in  matters  of  business  between  parties 
than  that  of  client  and  attorney;  and,  while 
such  relation  exists,  an  attorney  cannot  allow 
bis  personal  interests,  in  any  way,  to  become 
antagonistic  to  those  of  his  client  without  at 
once  giving  the  client  full  information  thereof." 
Koller  v.  McOraw,  63  W.  Va.  462,  60  S.  E. 
410. 

"Where,  after  such  reladonehip  has  been  es- 
tablished, the  attorney  procures  from  the  client 
a  conveyance  to  himself  of  part  of  the  prop- 
erty involved  in  litigation,  as  compensation  for 
his  legal  services  therein,  such  conveyance  will 
be  deemed  presumptively  invalid,  and  voidable, 
on  the  principles  of  public  policy  and  for  pre- 
vention of  wrong,  at  the  election  of  the  client, 
irrespective  of  the  fairness  or  unfairness  of  the 
contract,  provided  such  election  is  exercised 
livithin  a  reasonable  time,"  and  "all  •  •  • 
purcliasee  of  outstanding  interests  by  the  attor- 
ney will  l>e  adjudged  in  trust  for  the  client." 
Keenan  v.  Scott,  64  W.  Va.  137,  61  S.  B.  806. 

These  principles,  deemed  applicable  and 
applied  to  the  facts  detailed,  are  so  well  sus- 
tained by  authority,  and  so  consonant  with 
reason,  tliat  further  discussion  is  unneces- 
sary. 

[3]  But  plaintiff  Insists  upon  reversal  of 
the  decree  of  which  he  complains,  because  of 
the  absence  of  a  necessary  party.  This  is 
the  second  time  the  case  has  been  before  this 
court  On  the  first  appeal,  it  was  reversed 
for  want  of  proper  parties.  ETven  before  the 
sabmisslon  of  the  cause  for  the  first  decree 
appealed  from,  plaintiff  knew,  as  appears 
from  his  testimony,  the  claims  asserted  by 
the  i>er8on  not  then  or  since  made  party  to 
the  causa  If,  with  this  knowledge,  he  fail- 
ed to  convene  all  persons  claimed  to  be  inter- 
ested, the  fault  is  attributable  to  bis  negli- 
gence or  indifference,  excusing  grant  of  fnr- 
tbei  opportunity  for  that  purpose.  But,  in 
no  event,  can  plaintiff  be  prejudiced  by  ab- 
sence of  him  who  he  now  asserts  should  have 
been  before  the  court  before  the  final  decrees 
were  pronounced.  Even  his  presence  would 
not  avail;  because,  if  plaintiff  is  not  entitled 
to  relief  against  any  of  those  now  parties  ti 
tbe  litigation,  he  would  not  be  entitled  to  re- 
lief against  him  who  is  not,  but  who  be 
claims  should  have  been  made,  a  party.  1 
Hogg.  Eq.  Proc.  362;  McKay  v.  McKay,  28 
W.  Va.  814;  MltcheU  ▼.  Chancellor,  14  W. 
Va-  22. 

"We  affirm  the  decree^ 


m  W.  Va.  327) 
STEWART  et  aL  y.  PARB  et  aL     (No.  1991J 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  12,  1914.     Rehearing  Denied 

July  1,  1914.) 

(8vnabu»  hy  the  Cowrt.) 

1.  Infants  (§{  74,  78,  81*)— Actions  Aoainsi 
— GuARniAN  Ad  Lrrsu. 

Where  infants  are  defendants  in  ejectment, 
as  properly  they  may  be,  the  court  should,  as  in 
tills  case  it  did,  on  plaintiffs'  motion,  appoint  a 
guardian  ad  litem,  by  whom  they  may  appear 
and  defend.  But  such  appointee  may,  but 
need  not  necessarily,  be  the  legal  guardian. 
Nor  is  it  essential  he  should  be  namnl  as  de- 
fendant therein. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent  Dig.  M  18&-190.  195-207,  209,  222-229; 
Dec  Dig.  {|  74,  78.  sL*] 

2.  Tbiai,     ({    296*)— Instructions— Ebbob— 
Cube  bt  Otheb  Instbuctions, 

An  instruction  based  on,  but  inadequately 
stating,  correct  legal  principles,  will  not  be 
deemed  prejudicial,  if,  when  read  with  others,  it 
is  apparent  the  jury  was  not  misled  thereby. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Die.  H  705-713,  716,  716,  718;  Dec  Dig.  I 
296.*] 

3.  Boundabies   (I  41*)— Instbuctions. 

An  instruction,  by  which  the  jury  was  in- 
formed that,  "in  ascertaining  the  true  bound- 
aries of  a  tract  of  land  described  in  a  grant  or 
deed,  course  and  distance  yield  to  marked  trees 
and  other  permauent  monuments  identifying 
comers  and  lines,"  while  not  universally  true,  is 
nevertheless  appropriate  where  the  identity  of 
some  of  the  corners  and  monuments  is  admitted 
or  clearly  established  by  proof,  though  tlie  iden- 
tity and  location  of  other  lines  and  monuments 
is  in  fact  in  issue,  as  to  which  the  evidence  is 
voluminous  and  conflicting. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  88  205-207 ;   Dec  Dig.  |  41.*] 

4.  Appeal  and  Ebbob    ({  1002*)— Rkvibw— 
Conflicting  Evidenck. 

Where  the  issues  properly  submitted  to  a 
jury  are  solely  questions  of  fact,  to  be  deter- 
mined from  competent  though  conflicting  evi- 
dence, its  verdict  will  not  be  disturbed,  unless 
the  evidence  is  palpably  insufficient  to  sus- 
tain it 

[Ed.  Note.— For  other  cases,  see  Apiieal  and 
Error^  Gent  Dig.  {{  3936-3937;    Dec  Dig.  | 

Error  to  Circuit  Oonrt,  Doddridge  County. 

Action  by  Saraw  E.  Stewart  and  others 
against  C.  S.  Parr  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

J.  Ramsey  and  O.  W.  Farr,  both  of  West 
Union,  and  Geo.  M.  Hoffhelmer,  of  CHarks- 
burg,  for  plaintiffs  in  error.  Jackson  V.  Blair, 
of  West  Union,  for  defendants  in  error. 

LYNC!H,  J.  Plaintiffs  recovered,  in  eject- 
ment, the  verdict  and  judgment  of  which  de- 
fendants now  complain.  The  facts  sufficient- 
ly appear  in  the  discussion  of  the  specific  as- 
signments of  error,  which  Involve  rejection  of 
special  pleas,  certain  mllngs  on  evidence  and 
Instructiona,  and  refusal  to  grant  a  new 
trial. 

The  special  pleas  tendered  by  defendants 
aver  the  infancy  of  defendants  Cleveland  and 
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Grace  Snider,  and  the  nonjoinder  of  C.  8. 
Parr  as  their  gnardlan.  Tliese  tlie  court  re- 
fused, and  to  Its  ruling  defendants  excepted 
on  the  record.  Whether  the  pleas  thus  ten- 
dered and  rejected  should  have  been  made 
parts  of  the  record  by  bill  of  exceptions  we 
need  not  determine.  The  only  Issue  thus 
sought  to  be  raised  was  based  on  th((  theory 
that  plaintiffs  should  have  named  as  defend- 
ant the  guardian  and  not  the  infants  repre- 
sented by  him,  or,  if  not  him  alone,  then  Mm 
and  the  Infants  jointly. 

Because  section  5,  c.  90,  Code  1913,  re- 
quires the  occupant  to  be  named  as  defend- 
ant in  ejectment,  and  as  under  section  7,  c. 
82,  the  guardian  holds  possession  for  his 
wards,  it  is  argued  he  la  therefore  the  real 
occupant.  But,  by  the  first  section  cited,  any 
person  exercising  acts  of  ownership  oyer  or 
claiming  title  to  or  interest  In  the  land  at 
the  commencement  of  the  action,  whether 
then  occupying  It  or  not,  "may  also  be  nam- 
ed a  defendant  in  the  declaration."  As  the 
declaration  avers  defendants  entered  Into 
and  unlawfully  withheld  from  plaintiffs  pos- 
session of  the  premises,  we  are  unable  to 
perceive  In  what  respect  defendants  are  prej- 
udiced by  the  court's  refusal  to  permit  the 
filing  of  the  special  pleas,  even  if  otherwise 
proper. 

[1]  Infants  may  be  sued  in  ejectment,  as 
well  as  adults,  whether  in  possession  or  not, 
if  they  exercise  acts  of  ownership  over  the 
land  or  claim  title  thereto  or.  an  interest 
therein.  However,  if  they  are  thus  sued, 
whether  jointly  with  others  or  by  themselves 
alone,  it  Is  incumbent  upon  the  plaintiff  to 
move  at  the  proper  time  the  appointment  of  a 
guardian  ad  litem,  by  whom  they  may  ap- 
pear, plead,  and  defend.  Campbell  v.  Hughes, 
12  W.  Wa.  183;  Cole  v.  Pennell,  2  Band.  (Va.) 
174;  Alexander  v.  Davis,  42  W.  Va.  465,  26 
S.  E.  291.  With  this  requirement  plaintiffs 
promptly  and  fully  complied.  Nor  was  it  es- 
sential that  the  legal  guardian  should  be  ap- 
pointed as  the  ad  litem  guardian.  So  that  in 
neither  ruling  did  the  court  err.  Infants  are 
as  much  the  wards  of  the  court,  and  entitled 
to  the  same  degree  of  care,  in  actions  of 
ejectment,  as  In  other  proceedings  touching 
their  property  or  property  rights. 

Defendants  complain  of  the  admission, 
over  their  objection,  of  certain  parts  of  the 
testimony  of  Martin,  the  surveyor,  T.  3.  Sni- 
der, C.  S.  Parr,  and  R.  T.  Lowndes,  and  of 
the  Introduction  of  the  Sherwood  plat.  But, 
as  the  rulings  thereon  were  not  brought  to  the 
attention  of  this  court  by  bills  of  exception, 
no  duty  devolves  on  us  to  consider  the  pro- 
priety thereof,  under  the  holdings  in  Hal- 
stead  V.  Horton,  38  W.  Va.  727,  18' S.  E.  953; 
Gregory  v.  Railroad  Co.,  37  W.  Va.  606, 16  S. 
E.  819;  State  v.  Henaghan,  81  S.  E.  539. 

Of  the  bills  of  exception,  the  first  makes 
the  evidence  as  a  whole  part  of  the  record, 
the  second  the  instructions,  the  third  and 
last  the  oTerrullng  of  the  motion  for  a  new 
triaL 


[2]  Considerlnf  the  Inatmctions  complain- 
ed of  by  defendants,  we  find  that  by  .Ho.  1: 

"The  court  instructs  the  jury  that,  in  ascer- 
taining the  boundaries  of  a  tract  of  land  descril>- 
ed  in  a  grant  or  deed,  course  and  distance  yield 
to  marked  trees  and  other  permanent  monu- 
ments identifying  corneis  and  lines." 

While  admittipg  the  correctness  of  the 
proposition  announced  when  fuUy  warranted 
by  the  facts  proved,  defendants  urge  lack  of 
applicability  to  the  facts  of  this  case.  They 
claim  the  rule  thereby  asserted  Is  not  uni- 
versal, absolute  and  inexorable,  and  that  It 
was  therefore  error  to  give  the  Instruction, 
because  even  the  identity  of  the  monuments 
was  uncertain  and  contested. 

Of  course,  there  Is  no  rule  of  Identification 
universally  applicable  to  the  facts  of  all  con- 
troversies affecting  the  subject-matter  in  lit- 
igation In  any  particular  form  of  action. 
This  difficulty  appears  In  Teass  ▼.  St  Albans. 
38  W.  Va.  1,  17  8.  E.  400,  19  D.  B.  A.  802, 
wherein  "some  of  the  rules  resorted  to"  la 
the  location  of  lands  are  said  to  be: 

"(1)  Natural  boundaries;  (2)  artificial  marks; 
(3)  adjacent  boundaries;  (4)  conrae  and  dis- 
tance— course  controlling  distance,  or  distance^ 
course,  according  to  drcumstances.  Neither 
rule,  however,  occupies  an  inflexible  position ; 
for,  when  it  is  plain  that  there  is  a  mistake,  an 
inferior  means  of  location  may  control  a  high- 
er." 

Therefore,  whether  the  instruction  was 
warranted  depends  on  the  facts  upon  which 
it  was  predicated. 

Both  parties  derive  title  through  Fiankllo 
Maxwell.  He  was  the  common  source.  That 
is  admitted.  In  1867  he  acquired  from  T.  W. 
McKlnley  500  acres  of  land,  in  the  deed 
bounded  and  described  as: 

"Beginning  at  a  large  stone  with  a  dogwood 
and  black  oak  pointers,  thence  N.  45°  E.  320 
poles  to  a  stake  standing  S.  80*  W.  25  feet 
from  a  large  poplar  marked  as  a  pointer;  thence 
S.  46*  B.  250  poles;  thence  ST  46°  W.  320 
poles;  thence  N.  45°  W.  250  poles  to  the  be- 
ginning." 

In  1876  Maxwell  conveyed  to  B.  T. 
Lowndbs  638  acres  adjoining  the  McKlnley 
tract  on  the  south  and  west  The  true  loca- 
tion of  two  calls  In  the  Iiowndes  deed  deter- 
mines the  controversy,  namely,  from  a  chest- 
nut "8.  45*  E.  28  poles  to  a  rock,  black  oak 
and  dogwood,  McKlnley  comer,  thence  with 
a  line  of  same  N.  45o  E.  197  poles  to  a  small 
beech."  Out  of  the  6S8  acres,  Lowndes  in 
1898  conveyed  to  E.  J.  Stewart  193  acres,  adk 
joining  the  McKlnley  500  acres  on  the  sonth 
and  west;  the  description  of  the  two  disput- 
ed lines  being  the  same  in  the  deed  to 
Lowndes  and  his  deed  to  Stewart  The  deed 
to  Stewart  was  made  pursuant  to  a  title  bond 
dated  in  1876,  the  contents  of  which  do  not 
appear. 

After  his  deed  to  Lowndes,  Franklin  Max- 
well, in  1880,  by  an  agreement  npt  In  the  rec- 
ord, sold  to  T.  J.  Snider  110  acres  adjoining 
the  193  acres  on  the  sonth  and  east  Max- 
well having  died,'  his  widow  and  heirs  exe- 
cuted the  conveyance  to  Snider  In  1893,  and 
therein  gave  the  two  disputed  calls  as  S.  60* 
W.  to  "a  black  oak,  S.  46<>  W.  28  {rales  to  a 
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chestnat":  and  Snider,  In  1897,  by  the  same 
calls,  conveyed  the  same  tract  to  Parr. 

Aside  from  the  question  of  adverse  posses- 
sion, a  question  solely  for  the  jury  because  as 
to  it  the  evidence  is  confiictins,  the  true  loca- 
tion of  the  southwest  McKinley  corner  at  the 
rock  called  for  in  the  deeds  to  Lowndes  and 
Stewart  is  dedtslve  of  the  present  controver- 
sy. For  all  the  parties  agree  and  rely  upon 
the  existmce  and  established  location  at  both 
the  chestnut  and  the  beech.  But  defoidants 
attempt  to  establish  the  McKinley  comer  at 
a  point  15  poles  west  from  the  large  rock 
which  plaintiffs  insist  Is  the  comer  called  for 
In  their  chain  of  title.  The  evidence  as  to 
the  true  location  of  the  two  disputed  lines, 
from  the  chestnut  to  the  McKinley  comer 
and  thence  to  the  beech,  is  voluminous,  and 
in  part  contradictory. 

Pursuant  to  order  of  survey,  Martin  ran 
the  erterior  bounds  of  the  McKinley  tract 
He  located  its  comers,  substantially  in  ac- 
cord with  the  calls  in  the  deed  to  Maxwell. 
Along  all  the  lines  he  found  marked  trees 
and  pointers.  Not  only  did  he  locate,  for  the 
southwest  comer,  the  rock  as  claimed  by  plain- 
tiffs, but  also  the  northwest  comer  near  the 
poplar,  and  the  beech  on  the  line  between 
them.  While  he  regarded  the  established 
monuments  found  as  controlling,  on  the 
whole  the  courses  and  distances  on  his  plat 
are  not  materially  variant  from  those  in  the 
conveyances  under  which  plaintiffs  claim  ti- 
tle. The  disputed  call,  N.  45°  R  320  poles 
from  the  rock  to  the  stake,  he  ran  as  N.  48*  B. 
321  poles,  locating  with  reasonable  certainty 
both  the  exterior  monuments  specified.  With 
and  assisting  him,  at  the  instance  of  defend- 
ants, was  their  witness  Freeman,  an  experi- 
enced surveyor,  who  states  that  the  Martin 
plat,  followed  by  the  verdict,  defined  reason- 
ably well  the  McKinley  survey.  Freeman 
practically  admits  that  the  large  rock  then 
located  as  the  southwest  comer  correspond- 
ed with  the  monument  called  for  In  the 
Lowndes  deed,  and  was  the  only  rock  near 
thereto  answering  that  description,  and  con- 
sequently that  a  line  therefrom  past  the 
beech  to  the  point  designated  by  Martin  as 
the  opposite  comer  would  represent  traly  the 
northwest  line  of  the  McKinley  tract 

Confirming  the  accuracy  of  the  Martin  sur- 
vey, plaintiffs  3.  L.  and  L.  G.  Stewart  de- 
scribe the  McKinley  corner  at  the  rock,  with 
the  dogwood  and  black  oak  pointers,  and 
say  both  their  father  and  Franklin  Maxwell 
In  their  lifetime  treated  it  as  the  true  loca- 
tion. They  and  Ijovmdes  testify  that  when 
£!.  J.  Stewart  purchased  the  193-acre  tract  In 
1875,  it  was  carefully  surveyed  by  Daniel 
Sherwood,  who  then  Identified  the  rock  as 
the  corner,  and  the  beech  as  well  as  other 
marked  trees  along  the  line  therefrom  to 
the  opposite  corner  near  the  poplar ;  and  the 
plat  then  made  by  him  is  introduced  in  sup- 
port of  their  testimony.  It  was  pursuant  to 
this  survey  that  the  Lowndes  deed  was  made. 
It  is  also  Shown  that  still  another  survey  of 


the  disputed  line  was  made  by  Cortland 
Sperry  in  1876,  for  defendants'  predecessors 
in  title,  and  that  Sperry  also  fixed  the  rock 
as  the  McKinley  oomer. 

For  defendants,  it  is  shown  that  in  1892, 
before  the  deed  to  Snider,  William  Maxwell 
surveyed  for  him  the  110  acres.  In  doing  so,  - 
be  ran  from  the  beech  to  a  black  oak  root  as 
the  McKinley  corner,  where  there  were  "dog- 
wood and  gum  pointers,"  since  gone,  and 
thence  to  the  chestnut  There  was  no  rock 
at  the  black  oak  root  The  courses  and  dis- 
tances of  the  survey  are  not  given.  Nor 
does  It  appear  tliat  the  deed  to  Snider  was 
made  in  accordance  therewith.  It  does  ap- 
pear that  Stewart  thai  objected  to  the  lines 
so  run,  and  refused  to  be  bound  by  them.  It 
is  further  shown  that  Freeman,  in  a  survey 
made  for  Stewart  in  1898,  located  the  same 
point  as  had  Maxwell  for  the  disputed  comer. 
The  line  from  the  beech  to  the  black  oak  root 
appears  on  the  Martin  plat  as  S.  51'  W.  200 
poles,  and  from  the  beech  to  the  rock  S.  48° 
W.  200  poles,  the  call  in  the  Lowndes  deed  be- 
ing S.  45°  W.  197  poles.  In  addition  to  these 
surveys,  defendants  C.  S.  Parr  and  Cleveland 
Snider  state  as  a  conclusion,  without  detail- 
ing facts  in  its  support,  that  the  true  Mc- 
Kinley corner  is  located  at  the  black  oak 
root 

[3]  From  this  analysis  of  the  testimony 
touching  the  location  of  lines  and  comers, 
we  cannot  say  instruction  No.  1  was  improp- 
er, especially  under  the  authority  of  State 
V.  King,  64  W.  Va.  646,  63  S.  B.  468,  where- 
in ttiis  court  held  that: 

"Mere  conflict  in  the  evidence  as  to  identity 
of  monuments,  does  not  preclude  the  applica- 
tion of  this  rule,"  that  "quantity,  courses,  and 
distances,  mentioned  in  the  description  of  land, 
must  .vield  to  identified  monnments,  when  there 
is  conflict,"  "it  being  the  doty  of  the  conrt  or 
jury,  as  the  case  may  be,  to  determine  from  the 
evidence  whether  the  objects  in  question  are 
the  monnmenta  called  for." 

To  the  same  effect  is  the  holding  in  Lewis 
V.  Yates,  62  W.  Va.  675,  59  S.  E.  1073,  where- 
in the  court  said: 

"In  locating  land  from  the  description 
*  *  *  in  the  deed  or  patent,  natural  monu- 
ments and  marlEed  lines  must  be  allowed,  or- 
dinarily, to  control  courses  and  distances,  if 
there  is  conflict;  but,  in  such  case,  the  evidence 
must  be  sufficient  to  identify,  with  reasonable 
certainty,  the  monuments  in  question  as  the 
monuments  called  for  in  the  description." 

As  in  Teass  t.  St  Albans,  supra,  so  in  Ma- 
theny  v.  Allen,  63  W.  Va.  448,  60  8.  H.  407, 
129  Am.  St  Rep.  984,  It  is  held  that: 

"As  a  general  role  in  locating  boundaries  of 
land,  resort  is  to  be  had  first  to  natural  land- 
marks, next  to  artificial  monuments,  then  to  ad- 
jacent boundaries,  and  last  to  courses  and  dis- 
tances." 

See,  also,  Wiley  v.  Hatcher,  70  W.  Va.  92, 
73  S.  B.  246;  Lyons  ▼.  Real  Estate  Co.,  71 
W.  Va.  754,  77  S.  E.  525. 

It  is  true,  as  defendants  contend,  the  exact 
location  of  a  corner  common  to  both  tracts 
was  an  issue  to  be  determined  by  the  jury ; 
an  issue  as  to  which,  we  have  already  said. 
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the  evidence  conflicted.  But,  as  also  stated, 
there  were  corners  as  to  the  proper  location 
of  which  there  was  no  controversy.  The  ef- 
fect of  the  instruction,  therefore,  was  to  ad- 
vise the  Jury  that,  in  an  efFort  to  ascertain 
the  location  of  the  disputed  comer  and  line, 
established  monuments,  natural  or  artificial, 
control  other  calls  in  a  deed  in  case  of  a 
conflict.  As  thus  understood,  the  court  did 
not  err  In  giving  the  instruction,  especially 
when  it  gave  for  defendants  other  Instruc- 
tions to  the  effect  that  If  the  jury  found  the 
true  corner  to  be  at  the  black  oak  root,  in- 
dicated by  J  on  the  plat,  its  verdict  should  be 
for  defendants. 

Defendants  rely  for  reversal  on  plaintiffs' 
instruction  No.  7,  whereby  the  Jury  is  direct- 
ed to  find  for  plaintiffs  if  they  believe  from 
the  evidence  that  the  "rock,"  at  D  on  the 
Martin  plat,  is  the  true  McKinley  corner,  and 
is  the  same  rock  corner  called  for  in  the 
deed  from  Lowndes  to  Stewart  for  the  103 
acres,  unless  they  further  find  defendants 
and  those  under  whom  they  claim  have  been 
in  adverse  possession  of  the  disputed  strip 
for  ten  years  prior  to  institution  of  the  ac- 
tion. They  find  vice  in  it,  because,  as  they 
contend,  if  the  corner  is  located  as  found  by 
Martin,  it  does  not  follow  as  a  matter  of 
course  that  plaintiffs  are  entitled  to  recover 
ail  the  land  in  dispute^  In  the  deeds  from 
Maxwell  to  Lowndes  and  Snider,  there  are 
three  lines  and  four  comers  common  to  the 
two  tracts  thus  conveyed,  one  owned  by 
plaintiffs,  the  other  by  defendanta  The  calls 
in  plaintiffs'  chain  of  title  from  the  beech, 
the  beginning  corner  in  the  Lowndes  deed,  are 
8.  45"  W.  to  "a  rock,  black  oak  and  dogwood, 
McKinley  comer";  thence  S.  45°  W.  28  poles 
to  a  chestnut ;  thence  N.  57°  W.  21  poles  to 
a  chestnut  oak  on  the  ridge.  Those  in  de- 
fendants' chain  of  OUe  are  S.  60°  W.  to  "a 
black  oak,"  which  by  its  yerdlct  the  Jury  in 
effect  located  at  D  and  not  at  J  on  the  map 
as  the  corner  at  the  "rock,  black  oak  and  dog- 
wood", thence  S.  45°  W.  28  poles  to  a  chest- 
nut, N.  67*  W.  20%  poles  to  a  chestnut  oak; 
the  only  change  in  the  calls  being  from  S. 
46*  W.  to  S.  50°  W.— a  difference  doubUess 
resulting  from  inadvertence  or  magnetic  va- 
riation; for  it  is  apparent  that  both  tracts 
have  in  common  the  line  of  the  McKinley-Max- 
well  500-acre  survey  to  the  rock,  dogwood, 
and  black  oak,  and  the  two  lines  therefrom  to 
the  chestnut  and  chestnut  oak.  Therefore,  if 
the  true  McKinley  corner  is  at  i)  on  the  Mar- 
tin plat,  the  instruction  is  not  amenable  to 
the  criticism  urged  by  defendants. 

Finally,  defendants  vigorously  assail  plain- 
tiffs' instraction  No.  2.  While  prolix,  and, 
when  considered  alone,  of  doubtful  propriety, 
we  are  of  opinion  that  it  did  not,  when  read 
with  defendants'  instructions  6,  11,  18,  and 
21,  tend  to  prejudice  the  defendants.  Proper- 
ly analyzed,  it  advised  the  jury  that  If  they 
found  plaintiffs  and  defendants  traced  title 


to  a  common  grantor,  a  fact  admitted,  then 
the  deed  by  which  he  first  divested  himself 
of  title  to  the  land  in  controversy  confers  the 
superior  tlUe;  that.  If  "plaintiffs'  ttUe  to  the 
land  in  controversy  relates  back  to  and  con- 
nects up  with  that  superior  title,"  their  title 
Is  superior  to  that  of  defendants ;  and  that. 
If  plaintiffs'  ancestor  "entered  upon  the  land 
described  in  the  declaration  under  his  pur- 
chase" from  his  vendor,  the  presumption  Is 
he  held  to  the  extent  of  the  boundaries  stat- 
ed in  the  deed,  but  that  this  presumption 
may  be  rebutted  by  evidence  of  actual  ad- 
verse possession  of  the  land  In  controversy. 
Defendants  argue  that  by  this  instruction  the 
court  virtually  settled  the  principal  question 
submitted  to  the  Jury — whether  the  land  in 
controversy  was  In  foct  the  land  owned  by 
plaintiffs.  But  instructions  are  always  to  be 
read  as  a  whole;  and  defendants'  instruc- 
tions plainly  told  the  Jury  not  to  find  for 
plaintiffs  unless  they  believed  from  the  evi- 
dence the  land  in  dispute  was  embraced  with- 
in the  different  conveyances  in  their  chain 
of  title. 

An  examination  leads  us  to  the  conclusion 
that  the  instructions  requested  by  defendants 
and  refused  by  the  court  were,  when  viewed 
in  the  light  of  the  evidence,  either  improper 
because  erroneous,  or  suflSclently  covered  by 
those  asked  and  given. 

[4]  As  in  our  opinion  the  evidence,  though 
conflicting,  was  sufficient  to  warrant  the 
verdict,  the  court  did  not  err  in  refusing  the 
motion  for  a  new  trial. 

Finding  no  error,  we  affirm  the  Judgment 


(74  W.  Va.  46*) 
DODGE  V.  BROWN  et  al.     (No.  2440.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 
June  9,  1914.) 

(SyUaiu*  5v  tX«  Court.) 

1.  AOcouKTT   Stated   (§  6*)— What  Consti- 
tutes—Loogino  Contract. 

The  rule  that  an  account  rendered  and  re- 
tained an  unreasonable  time,  without  objection, 
becomes  an  account  stated,  applicable  as  be- 
tween merchant  and  merchant,  and  principal 
and  agent,  is  inapplicable  to  monthly  accounts 
rendered  by  one  of  the  parties  for  money  and 
goods  advanced  to  the  other  pending  the  exe- 
cution by  the  other  of  a  logging  contract  And 
at  the  completion  of  such  contract  the  party  to 
whom  such  accounts  are  so  rendered  is  not  es- 
topped to  dispute  the  correctness  of  items  there- 
in not  previously  objected  to. 

(Ed.    Note.— For   other    cases,    see    Account 
Stated,  Cent  Dig.  {§  30-39 ;  Dec  Dig.  S  6.»1 

2.  SeT-OFF  and  COUNTEBCLAnf    (J  35»)— TTn- 
UQUIDATED  DaKAOES — SETTIJIUBNT  OT  LOO- 

QiNG  Contract. 

Where,  pending  the  execution  of  such  log- 
ging contract,  one  of  the  parties  thereto  exe- 
cutes to  the  other  a  deed  of  trust  as  security  tor 
money  and  goods  advanced,  the  part.v  bolding 
such  trust  deed  is  not  chargeable  in  settlement 
with  the  value  of  the  property  taken  and  sold 
by  the  trustee  to  pa;  a  balance  due  bim  because 
of  the  claim  of  the  trust  debtor  for  unliquidated 
damages  sustained  by  breaches  of  tbe  logging 


*7or  othar  oasM  am  aams  topic  ana  lactlon  NUMBSR  in  Sac.  Dls.  A  Am.  Dig.  K«y-No  SerlM  *  Rap'r  IndaxM 


Digitized  by  VjOOQIC 


▼.Va.) 


DODGE  ▼.  BROWN 


263 


eontiact   b7   the   trast  creditor,    sacb   losing 
contract  not  providing  theretor. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  U  68-64;  Dec  Dig. 
135.*] 

a  Sbt-Oft  and  Gottktebolaiv  (I  35*)— Vn- 

UQTTIDATBD  DAUAOKS— SbTTLXMKNT  Ot  LOS- 

oiHo  Contract. 

In  such  cases  the  rule  at  law  and  in  equitr 
that  unliquidated  damages  cannot  be  set  off 
against  a  liquidated  claim  is  applicable  b7  anal- 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  {{  58-64;  Dec.  Dig. 
I  35.*] 

Error  to  Circuit  Court,  Randolph  County. 

Assumpsit  Involrlng  settlement  of  logging 
contract  by  James  A.  Dodge  against  M.  M. 
Brown  and  others.  Jadgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed  in  part, 
and  reversed  in  part,  and  remanded. 

W.  B.  &  E.  L.  Maxwell,  of  Blklns,  for  plain- 
tiffs in  error.  H.  6.  Knmp,  of  Elklns,  for  de- 
fendant in  error. 

MIULEB,  P.  The  action  is  assumpsit  and 
involves  settlement  of  a  logging  contract. 
The  declaration  contains  the  common  counts, 
also  a  special  count  on  the  contract  In  writ- 
ing, alleging  breaches  thereof  by  defendant 
and  special  damages  accruing  to  plaintiff 
thereunder,  all  set  forth  In  a  bill  of  particu- 
lars, along  with  various  items  for  logs  got- 
ten out,  scaled  and  delivered,  and  tan  bark 
peeled,  piled  and  cured  and  delivered,  pur- 
suant to  the  contract;  horses  and  harness 
sold  defendants,  and  sundry  other  Items 
cliarged  to  defendants. 

Defendants  pleaded  the  general  issue  and 
filed  specifications  of  offsets,  on  which  plea 
issue  was  Joined  by  plaintiff,  and  on  defend- 
ants' motion  the  case  was  referred  to  a  com- 
missioner, pursuant  to  section  10,  chapter  129, 
serial  section  4855,  Code  1913,  to  state  an 
account  between  the  parties,  and  who,  after 
taking  e  great  deal  of  testimony,  reported  a 
balance  In  favor  of  plaintiff  of  $3,851.51,  to 
which  report  defendants  filed  numerous  ex- 
ceptions. 

On  the  return  of  this  report,  and  by  con- 
sent and  agreement  of  the  parties,  a  Jury  be- 
ing waived,  all  matters  of  law  and  fact  aris- 
ing in  the  case  were  submitted  to  the  court 
in  lieu  of  a .  Jury.  Two  of  the  numerous  ex- 
ceptions of  the  defendants  were  sustained. 
Whereupon  on  the  trial  of  the  action,  the 
court,  upon  said  report  and  amended  report, 
and  the  evidence  and  the  exhibits,  and  upon 
the  arguments  of  counsel,  found  for  plain- 
tiff the  sum  of  $3,605.55,  and  pronounced 
Judgment  therefor  against  defendants  with 
interest  and  costs,  to  which  Judgment  de- 
fendants obtained  the  present  writ  of  error. 

Said  section  10,  chapter  129,  Code  1913, 
provides  that  the  account  so  stated  by  the 
commissioner  "shall  be  deemed  prima  fade 
correct,  <tnd  may  be  given  in  evidence  to  the 
court  or  Jury  trying  the  case."  I 


The  only  contested  items  covered  by  de- 
fendants' exceptions  to  the  commissioner't 
report,  and  by  their  assignments  of  error  in 
this  court,  not  corrected  by  his  supplemental 
report  and  the  Judgment  of  the  court  com- 
plained of,  are:  First,  sundry  items  of  al- 
leged overcharges  is  defendants'  bill  of  sets- 
off  filed,  as  follows:  Overcharge  on  steam 
loader,  $355.26,  discount  and  Interest  on 
plaintiff's  pay  roU,  $665.55,  fire  wood,  $15.00, 
boarding  horses,  $40.00.  Second,  the  follow- 
ing items  of  damages  for  alleged  breaches  of 
the  contract  by  defendants,  and  other  items 
debited  to  defendants  in  plaintiff's  bill  of 
particulars,  allowed  by  the  commissioner  and 
carried  Into  the  Judgment  on  review,  namely, 
logs  handled  twice,  1,695,995  feet  at  $1.50 
per  thousand,  $2,543.99;  damages  for  failure 
to  extend  railroad,  $750.00;  damages  for 
failure  to  furnish  lumber  for  building  camps, 
$750.00;  goods  taken  by  trustee  under  deed 
of  trust,  $1,063.50. 

As  to  the  first  class  of  items,  overcharges 
In  defendants'  account  of  sets-off,  plaintiffs 
in  error  contend,  first,  that  as  they  rendered 
monthly  statements  to  plaintiff  covering 
these  items,  from  the  beginning  of  the  con- 
tract until  its  completion,  without  exception 
thereto  by  him  until  the  bringing  of  this  suit, 
these  constituted  an  account  stated,  estop- 
ping blm  from  contesting  the  correctness 
thereof,  and  that  as  these  monthly  statements 
showed  the  correct  balances  on  the  one  side 
or  the  other  each  month,  the  last  showing 
plaintiff  indebted  to  them  on  the  whole  ac- 
count in  the  sum  of  $2,032^9,  defendants 
should  liave  had  Judgment  for  this  balance 
without  any  deductions  whatsoever. 

[1]  The  rule  Invoked,  while  applicable  be- 
tween merchant  and  merchant,  where  it  had 
its  origin,  and  was  originally  applied,  Shaw 
V.  Lobe,  29  L.  R.  A.  (N.  S.)  333,  note  pp.  335, 
336,  and  between  principal  and  agent, 
Shrewsbury  v.  Tufts,  41  W.  Va.  212,  23  S.  E. 
692,  is  inapplicable  as  between  parties  to  an 
executory  contract,  and  to  the  mutual  ac- 
counts rendered  by  one  party  to  the  other,  as 
in  this  case.  McGraw  v.  Trader's  National 
Bank,  64  W.  Va.  609,  515,  63  S.  E.  398,  etc. 
And  in  those  Jurisdictions  where  an.  account 
rendered  and  retained  an  unreasonable  time 
becomes  an  account  stated  it  amounts  to  lit- 
tle more  than  a  rule,  of  evidence,  casting 
upon  the  one  to  whom  the  account  is  ren- 
dered the  burden  of  impeaching  it  for  fraud, 
mistake  or  error,  unless  the  oK>osite  party 
has  been  prejudiced  thereby,  or  his  position 
altered.    1  R.  C.  L.  217. 

Moreover,  plalntifl's  evidence  shows  or 
tends  to  show  that  plaintiff  did  object  to  va- 
rious items  in  these  monthly  statements. 
This  is  conceded  by  defendants'  witnesses, 
but  it  is  claimed  that  all  items  objected  to 
were  corrected  at  the  time.  This  fact  Is  con- 
troverted. It  must  be  assumed  that  the  com- 
missioner and  the  court  below  decided  the 
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controTwted  fact  In  favor  of  the  plaintiff, 
and  on  well  settled  rules,  even  If  the  fact  be 
Important,  we  would  not  disturb  the  judg- 
ment on  this  count  The  rule  stated  in 
Shrewsbury  r.  Tufts,  supra,  a  case  of  princi- 
pal and  agent,  is  that  If  within  a  reasonable 
time  the  objection  Is  made  by  one  or  the  oth- 
er of  the  parties,  and  he  calls  upon  the  party 
rendering  the  account  to  explain  it,  he  la  not 
bound  thereby.  In  the  case  at  bar  the 
monthly  statements  covered  only  a  period 
from  April,  1907,  to  October,  ld09.  This  suit 
was  promptly  brought  by  the  plaintiff,  on  the 
first  day  of  October  of  the  latter  year,  and 
before  the  last  statement  was  rendered.  So 
that  even  if  the  account  was  one  between  mer- 
cliant  and  merchant,  or  principal  and  agent, 
it  is  doubtful  whether  the  rule  invoked 
would  be  applicable. 

[2]  Kow  with  respect  to  the  particular 
items  of  the  first  class,  we  think  the  finding 
of  the  commissioner  clearly  right,  that  the 
overcharge  on  steam  loader  was  clearly  prov- 
en and  properly  charged  back  to  defendants. 
The  item  of  discount  and  interest  was  made 
up  of  various  charges  of  discount,  so  called, 
on  orders  drawn  by  plaintiff  upon  defendants 
in  favor  of  laborers  and  others,  generally  at 
the  rate  of  five  per  cent.  Plaintiff  denied 
the  correctness  of  these  charges,  and  swore 
that  he  had  not  agreed  to  them.  On  the  oth- 
er hand  the  evidence  of  defendants  tends  to 
show  such  agnreement.  No  provision  therefor 
is  contained  in  the  written  contract.  We 
cannot  say  from  the  eividence  that  the  finding 
of  the  commissioner  and  the  judgment  of  the 
court  tjiereon  are  not  sustained  by  the 
proof.  We  are  also  of  opinion  from  the  evi- 
dence that  the  item  of  $15.00,  for  fire  wood, 
was  properly  charged  back  to  the  defendant. 
As  to  the  item,  $40.00,  for  boarding  horses, 
we  do  not  think  it  is  a  proper  counter  charge 
against  defendants.  This  item  was  debited 
to  plaintiff  in  the  monthly  statements  render- 
ed, and  was  an  item  of  expense  incurred  by 
the  trustee,  who  took  possession  of  the  hors- 
es under  the  deed  of  trust  executed  by  plain- 
tiff in  favor  of  the  defendants  pending  the 
execution  of  the  contract  The  trustee  took 
possession  of  these  horses  with  other  proper- 
ty covered  by  the  trust  and  the  expense  of 
keeping  them  was  advanced  by  defendants. 
The  theory  of  the  commissioner  and  of  the 
court  below  was  that  at  the  time  this  proper- 
ty was  taken  in  hand  by  the  trustee  defend- 
ants were  largely  Indebted  to  plaintiff  for 
damages  sustained  by  him  for  breaches  of 
the  contract  by  defendants,  and  that  the  ac- 
tion of  the  trustee  was  therefore  unwarrant- 
ed and  tortious,  the  same  theory  upon  which 
the  commissioner  and  the  court  below  credit- 
ed plaintiff  with  the  sum  of  $1,063.50,  In  the 
second  class  of  items  as  for  goods  taken  by 
the  trustee  under  the  deed  of  trust  in  place 
of  crediting  him  only  with  the  net  proceeds 
of  the  sale  thereof,  to  be  hereafter  referred  to. 

So  far  aa  the  record  shows  these  goods 


were  taken  by  the  trustee  without  objection 
by  plaintiff.  And  on  the  face  of  the  accounts 
rendered,  not  considering  the  unliquidated 
damages  claimed,  plaintiff  was  Indebted  to 
defendants  in  excess  of  the  goods  taken  and 
sold,  and  covered  by  the  deed  of  trust  So 
that  unless  because  of  plaintiff's  claims  for 
unliquidated  damages  defendants  were  not 
entitled  to  enforce  the  deed  of  trust  we  do 
not  think  the  taking  of  the  goods  by  the 
trustee  was  Illegal  or  tortious  entitling  plain- 
tiff to  charge  defendants  with  their  value  in- 
stead of  the  net  proceeds  of  the  sale  thereof, 
and  that  the  $40.00  item,  for  boarding  horses, 
covered  in  the  first  class  of  items,  and  the 
Item  of  $1,063.50,  for  goods  Uken  by  the 
trustee,  covered  by  the  second  (dass  of  items, 
were  Improperly  debited  to  defendants. 

[3]  To  reach  a  correct  conclusion  therefore 
as  to  these  items  of  unliquidated  damages  we 
must  determine  what  Is  the  law  of  sets-off 
In  such  cases.  It  Is  not  pretended  that  the 
logging  contract  provided  for  such  items  of 
offsets,  nor  that  there  was  any  Independent 
or  subsequent  contract  allowing  the  same. 
The  rule  in  such  cases  both  in  law  and  equity 
is,  that  unliquidated  damages  cannot  be 
pleaded  or  set  off  against  a  liquidated  claim. 
Clark's  Cove  Guano  Co.  v.  Appling,  33  W. 
Va.  470,  10  S.  E.  809;  Bunting  v.  Cochran, 
99  Va.  558,  662,  39  S.  E.  229;  Tidewater 
Quarry  Co.  v.  Scott  105  Va.  160,  52  S.  ES. 
835,  115  Am.  St  Rep.  864,  8  Ann.  Cas.  736; 
Ashland  Coal  &  Coke  Co.  v.  Hull  Coal  &  Coke 
Corporation,  67  W.  Va.  503,  68  S.  B.  124, 
point  7.  True,  as  the  case  last  cited  holds, 
such  a  claim  may  be  proved  in  tiar  or  reduc- 
tion of  plaintiff's  demand  if  It  grows  out  of 
the  contract  on  which  plaintiff  sues,  but  no 
recovery  over  In  favor  of  defendant  can  be 
had  thereon.  No  doubt  under  this  authority 
if  plaintiff  had  been  sued  by  defendants 
plaintiff  might  have  recouped  In  damages  In 
such  action  to  the  extent  of  defendants'  de- 
mand, and  perhaps  he  might  on  equitable 
grounds  have  also  enjoined  the  sale  of  bis 
property  by  the  trustee,  but  he  did  not  take 
this  course.  He  chose  to  allow  the  trustee  to 
sell  the  property  and  to  pay  the  net  proceeds 
on  the  apparent  balance  due  defendants.  Is 
he  now  entitled  to  charge  defendants  with 
the  value  of  the  property  taken  rather  than 
the  net  proceeds  of  the  sale?  We  do  not 
know  upon  what  principle  he  can  be  per- 
mitted to  do  so.  Defendants  controverted 
plaintiff's  claims  for  damages;  they  were 
unliquidated;  but  for  these  claims  be  was  in 
fact  Indebted  to  them,  not  to  the  full  amount 
of  the  balance  claimed,  as  we  have  and  will 
show,  but  in  some  sum  about  equal  to  the 
value  of  the  goods  taken  as  charged  by  the 
commissioner  against  defendants. 

Now  with  respect  to  the  second  class  of 
items,  it  is  conceded  that  defendants  breach- 
ed the,  contract  In  at  le&st  two  particulars, 
one  in  failure  to  furnish  trucks,  on  which 
plaintiff  was  required  to  load  the  logs,  and 
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bj  reason  of  wMch  be  was  required  to  handle 
a  large  portton  of  tbe  logs  twice,  damaging 
lilm  to  the  extent  of  $L60  per  thousand  feet, 
covered  by  the  item  $2,643.99,  allowed  talm  by 
the  commissioner;  second.  In  falling  to  ex- 
tend their  railroad,  by  reason  of  which  plain- 
tiff was  delayed  In  loading  the  bark  which  he 
was  required  to  peel,  pile,  cure  and  deliver 
on  the  cars.  As  to  the  first  of  these  Items  we 
think  the  evidence  fully  supports  the  finding 
of  the  commissioner  and  tbe  Judgment  below 
thereon. 

As  to  the  second  item,  $760.00,  damages  for 
failure  to  extend  the  railroad,  We  find  no  evi- 
dence suflldent  to  support  the  same,  and  are 
of  opinion  this  Item  was  Improperly  allowed  by 
the  commissioner,  and  that  defendants'  ex- 
ception thereto  should  have  been  sustained. 
The  only  evidence  relied  on  by  plaintiff  to 
support  this  item  Is  that  he  was  delayed  In 
delivering  the  bark  on  cars,  and  in  getting 
credit  for  the  contract  price  therefor,  but 
the  proof  shows  no  damage  therefrom.  De- 
fendants advanced  him  money  far  beyond 
the  amount  of  any  such  credits  and  on  which 
no  interest  was  allowed  them,  and  having 
had  tbe  use  of  the  money  we  do  not  see  how 
plaintiff  was  damaged. 

As  to  the  Item,  damages  for  failure  to  fur- 
nish lumber  for  building  camps,  we  think  the 
evidence  supports  the  finding  of  the  commis- 
sioner. Plaintiff's  evidence  on  this  item  goes 
into  detail,  showing  time  lost  In  going  to  and 
from  his  work  with  men  and  teams,  and  we 
are  of  opinion  defendants'  exception  to  this 
item  was  properly  overruled. 

As  to  the  last  of  this  class  of  Items,  goods 
taken  by  the  trustee  under  tbe  deed  of  trust, 
we  have  already  indicated  tbe  opinion  that 
it  was  not  properly  chargeable  against  de- 
fendants, and  that  their  exceptions  to  the 
commissioner's  report  should  have  been  sus- 
tained. 

Of  course  plaintiff  is  entitled  to  credit  for 
tbe  net  proceeds  of  tbe  sale  by  the  trustee, 
which  the  evidence  shows  amounted  to  $433.- 
42.  He  does  not  appear  to  have  been  given 
credit  for  this  amount,  except  as  covered  by 
tbe  valne  of  the  goods  and  property  taken 
by  the  trustee.  Of  course  if  defendants  were 
chargeable  with  the  value  of  the  goods  so 
taken  they  would  not  also  be  chargeable  with 
tbe  net  proceeds  of  tbe  sale  thereof  taken  by 
the  tmstee. 

Finding  no  other  errors  in  the  Judgment 
we  are  of  (vlnion  to  reverse  the  same  In  so 
far  as  in  conflict  herewith,  but  in  all  other 
respects  to  be  affirmed,  and  to  remand  tbe 
case  with  directions  to  restate  the  account 
between  the  parties  In  so  far  as  it  may  be 
necessary  to  ascertain  the  true  balance  and 
to  give  plalntifl  proper  Judgment  therefor. 

The  defendante  having  substantially  pre- 
vailed In  this  court  will  have  a  Judgment  for 
tbeir  costs  incurred  In  the  prpsecutlon  of 
their  writ  of  error. 


a*  W.  Va.  455) 

COLLINS  V.  DEOLBB. 

(Supreme  Goart  of  Appeals  of  West  Vltglaia. 
June  9.  1914.) 

(BvOaiui  In  the  Court.) 
1.  Orsds  (J  ICO*)— EviDEKCx  (i  461*)— Con- 
struction OP  Deed — Extrinsic  Evidence. 
If  construction  of  terms  used  in  a  deed  or 
other  written  contract  is  doubttol,  for  interpre- 
tation resort  may  be  had  only  to  proof  relating 
to  the  circumstances  surrounding  the  execution 
of  tbe  writing,  the  situation  of  tbe  parties  and 
the  property  at  the  time,  and  the  subsequent 
acts  of  the  parties  under  the  writing.  Parol 
declarations  and  explanations  of  the  parties  are 
not  admissible. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  239;  Dec.  Dig.  I  100;*  Evidence,  Cent 
Dig.  Is  2129-2138 ;    Vec.  Dig.  i  481.*] 

%  Preb    Riqht    of    Wat  — Case    Dibtin- 

eUISHSD. 

The  decision  in  Flaherty  v.  Fleming,  68  W. 
Va.  660,  52  S.  E.  857,  3  L  H.  A.  (N.  S.)  461. 
syl.  1,  construing  a  grant  of  "a  free  right  of 
way  for  an  alley'  in  connection  with  city  prop- 
erty to  mean  a  way  unobstructed  by  a  gate,  dis- 
tinguished as  not  controlling' in  this  case. 

3.  Easements  (S  68*)  —  Grant  of  Right  of 
Wat  —  CoNartRUcnoN  —  Maintinanok  or 
Gates. 

Whether  the  grantee  of  a  right  of  way  is 
entitled  to  a  way  unobstructed  by  gates  depends 
upon  tbe  terms  of  tbe  grant,  the  purposes  for 
which  it  was  made,  the  nature  and  situation  of 
the  property,  and  the  manner  in  which  tbe  way 
has  been  used. 

[Ed.  Note.— For  other  cases,  see  Easement*, 
Cent.  Dig.  §S  121-127 ;   Dec.  Dig.  S  58.*] 

4.  Easements  (j  58*)— "Free  Right  of  Wat" 
—Maintenance  of  Gates. 

The  grant  of  "a  free  right  of  way"  through 
agricultural  lands,  without  more,  does  not  imply 
that  gates  may  not  reasonably  be  maintained 
across  the  way  by  the  servient  owner. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  SS  121-127;  Dec.  Dig.  {  68.*] 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  by  Icy  D.  Collins  against  Katharine 
Dei;Ier.  From  decree  for  plaintiff,  defend- 
ant appeals.   Reversed,  and  bill  dismissed. 

R.  D.  Helronimus,  of  Davis,  for  appellant. 
O.  O.  Strleby,  of  Elkins,  for  appdlee. 

ROBINSON,  3.  Plalntifl  purchased  frwn 
defendant,  out  of  the  latter's  larger  boundary 
of  land,  a  parcel  containing  about  five  acrea 
Tbe  deed  conveying  the  parcel  contains  a 
distinct  grant  of  the  same  tn  consideration 
of  tbe  sum  of  seventy-five  dollars.  In  other 
words,  the  express  grant  of  the  deed  relates 
only  to  the  specific  parcel  of  land  as  convey- 
ed in  consideration  of  that  sum.  Then  tbe 
deed  contains  the  following  subsequent  par- 
agraph: 

"It  is  further  agreed  that  tbe  party  of  the 
second  part  shall  have  a  free  right  of  way  on 
the  most  convenient  location  from  the  road  to 
her  residence:  and  also  the  free  use  of  water 
from  the  large  spring  near  by  her  said  resi- 
dence for  one  year." 

At  the  time  of  the  conveyance  a  road  pass- 
ed through  tbe  grantor's  land  some  distance 
from  tbe  line  of  tbe  parcel  conveyed.  This 
road  was  not  open  as  a  public  one.    At  the 
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lines  where  It  entered  and  left  the  land  there 
were  gates  or  bars  on  It.  Soon  after  the 
conveyance  of  the  parcel  was  made,  however, 
a  public  road  was  established  and  fenced 
through  the  grantor's  land  on  a  similar  lo- 
cation but  farther  from  the  parcel.  The 
grantor's  land  at  the  time  of  the  conveyance 
of  the  parcel  out  of  It  was  not  all  enclosed 
by  fences.  It  thus  laid  open  for  four  or  five 
years  after  the  conveyance  was  made.  In 
the  meantime  plaintiff,  the  grantee  of  the 
parcel,  had  occupied  as  a  residence  what  was 
conveyed  to  her,  had  enclosed  it,  and  had 
otherwise  Improved  it.  She  had  selected  a 
way  to  the  road  which  was  acceptable  to  her 
grantor,  and  was  using  the  same.  Since  the 
grantor's  land  was  lying  open,  no  necessity 
had  arisen  for  a  gate  at  the  road,  or  for  a 
fencing  of  the  right  of  way  leading  from  the 
road  to  the  parcel.  A  gate  at  the  enclosure 
of  the  parcel  sufficed.  But  when  the  grantor 
sought  to  make  use  of  the  boundary  of  land 
through  which  ran  the  right  of  way,  by  en- 
closing that  boundary,  and  using  it  as  a  farm, 
different  conditions  arose. 

Plaintiff  objected  to  a  gate  at  the  entrance 
to  the  right  of  way  from  the  road.  She 
claimed  that  she  was  entitled  to  an  open  way 
from  the  road  to  her  parcel.  Her  grantor 
«rected  neverthelciss  a  gate  at  the  road  and 
served  notice  that  no  fencing  in  of  the  right 
«f  way  and  disturbing  of  the  gate  would  be 
permitted.  After  prolonged  iTouble  and 
threatened  criminal  prosecution  growing  out 
of  the  contention,  plaintiff  brought  this  suit 
against  her  grantor  to  vindicate  her  claim 
that  she  was  entitled  to  an  open  way.  The 
circuit  court,  upon  a  hearing  of  the  -cause 
fully  matured,  decreed  the  relief  for  which 
she  prayed.    Defendant  has  appealed. 

[1]  1.  It  will  be  observed  that  decision  of 
the  cause  must  turn  on  a  construction  of  the 
paragraph  in  the  deed  giving  to  plaintiff  a 
free  right  of  way  from  the  road  to  her  parcel 
of  land.  In  the  record  appears  a  mass  of 
testimony  as  to  what  the  parties  intended 
by  the  language  used.  But  a  court  can  not 
interpret  the  contract  from  proof  of  oral 
declarations  as  to  what  the  parties  intended. 
For  the  intention  of  the  parties  resort  must 
be  had  to  the  deed — to  the  signed  and  sealed 
compact  of  the  parties.  And  wherein  con- 
struction of  the  terms  used  is  doubtful,  we 
can  only  be  aided  by  proof  relating  to  the 
circumstances  surrounding  the  transaction  of 
the  conveyance,  the  situation  of  the  parties 
and  the  subject  matter  of  the  deed,  and  the 
subsequent  acts  of  the  parties  under  it  For 
this  elementary  proposition  we  need  not  dte 
authorities.  Much  therefore  that  has  been 
injected  into  the  record  must  be  eliminated 
from  consideration. 

The  case  indeed  narrows  down  to  a  consid- 
eration of  the  meaning  of  the  word  "free." 
Plaintiff  insists  that  wherein  the  deed  says 
she  is  to  liave  "a  free  right  of  way"  it  means 
that  she  is  to  have  one  that  Is  open  and  with- 
out gates.    Does  the  word  "free"  In  the  deed 


mean  what  plaintiff  construes  It  to  mean? 
Does  It  mean  that  which  it  was  construed  to 
mean  in  Flaherty  v.  Fleming,  58  W.  Va.  689, 
52  S.  E.  857,  3  L.  R.  A.  (N.  S.)  461,  on  which 
case  it  seems  that  the  decision  of  the  circuit 
court  herein  was  grounded?    Not  necessarily. 

[2]  2.  Defendant  submits  that  in  the  deed 
the  word  "free"  means  "free  from  compensa- 
tion." The  reason  given  in  Flaherty  v.  Flem 
Ing  against  such  construction  of  the  term  i& 
not  of  force  in  this  case  when  we  look  to  the 
makeup  of  the  deed  and  to  some  tacts  shown 
to  have  surrounded  Its  making.  The  pro- 
vision for  the  right  of  way  is  not  directly  a 
part  of  the  grant  of  land.  The  express  grant 
is  of  a  parcel  of  land  in  consideration  of  so 
much  money.  As  the  deed  is  made  up,  the 
giving  of  the  right  of  way  is  a  subsequent 
matter  not  necessarily  covered  by  the  money 
consideration  recited.  It  was  otherwise  in 
Flaherty  v.  Fleming.  There  by  the  force  of 
the  terms  of  the  deed  the  money  considera- 
tion recited  plainly  covered  the  grant  of  the 
alley,  so  that  the  court  held  that  it  would 
be  inconsistent  to  say  that  the  word  "^ree" 
meant  "free  from  compensation."  Moreover, 
in  the  case  before  us,  it  appears  that  the 
original  negotiation  and  agreement  between 
the  parties  embraced  only  the  parcel  of  land 
for  the  seventy-five  dollars.  When  it  came  to 
making  the  deed,  the  question  of  Ingress  and 
egress  having  arisen,  the  grantee  requested 
a  right  of  way.  Very  naturally  then,  since 
the  parcel  of  land  alone  had  been  agreed  on 
for  seventy-flve  dollars,  could  not  the  parties 
by  the  use  of  the  word  "free"  in  the  giving 
of  the  right  of  way  have  meant  "free  from 
further  compensation"?  But  we  need  not  ex- 
pressly decide  that  the  parties  intended  such 
meaning  by  the  use  of  the  word.  For,  under 
the  circumstances  of  the  case,  we  can  not  in 
any  event  hold  that  they  Intended  the  word 
to  mean  "unobstructed  by  gates." 

Again  we  may  note  that  the  case  is  differ- 
ent from  Flaherty  v.  Fleming,  In  another 
particular.  In  that  case  the  property  was 
urban;  in  this  case  it  is  rural.  The  word 
"free,"  by  uses  and  conditions  in  a  city,  may 
have  a  very  different  meaning  from  that 
which  uses  and  conditions  In  the  country 
may  give  it  The  opinion  in  Flaherty  v. 
Fleming  notes  this.  In  that  case  the  grant 
stated  that  the  right  of  way  was  for  an  oUey 
twelve  feet  wide.  Persons  in  a  city  do  not 
ordinarily  think  of  an  alley  as  a  way  enclos- 
ed by  gates.  The  use  of  the  word  "alley"  in 
connection  with  a  dty  lot  carries  with  it  the 
idea  of  an  open  way,  such  as  almost  invari- 
ably pertains  to  city  property.  But  not  so 
as  to  the  use  of  the  words  "right  of  way"  as 
applied  to  ingress  and  egress  over  farming 
lands.  Nor  even  so  as  to  the  use  of  the 
words  "free  right  of  way"  as  applied  to  such 
lands.  We  must  give  to  words  the  meaning 
that  they  imply  from  their  use  in  relation 
to  certain  subject  matter.  There  is  freedom 
in  the  country  through  gates  that  by  no 
means  would  he  called  freedom  In  the  dty. 
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Conditions  and  usages  necessarily  make  It 
so.  When  plaintiff  took  a  deed  for  tlie  par- 
cel, the  road  referred  to  in  the  deed  had 
gates  and  bars  across  it  Tet  It  appears  that 
the  pnbllc  freely  traveled  that  road. 

[3]  3.  "Whether  the  grantee  of  a  right  of 
way  is  entitled  to  a  way  unobstructed  by 
gates  or  bars  depends  upon  the  terms  of  the 
«;rant,  the  purposes  for  which  it  was  made, 
the  nature  and  situation  of  the  property,  and 
the  manner  in   which  it  has  been   used." 
Jones  on  Easements,  %  400.    The  last  named 
of  these  criteria  does  not  apply  in  this  case, 
since  there  was  no  necessity  until  defendant 
enclosed  the  land  for  any  but  the  open  way 
which  existed  out  of  the  condition  of  things. 
But  the  others  do  apply.    And  when  we  look 
to  them,  we  are  clearly  of  opinion  that  de- 
fendant did  not  intend  to  give  an  open  way 
from  the  road  to  plaintifTs  gate  at  the  line 
of  ber  parcel.    In  the  first  place  the  nse  of 
the  words  "right  of  way"  Indicates  retention 
of  the  ownership  and  use  of  the  soil  except 
as  interfered  with  by  passage  over  the  right 
of  way.    If  the  parties  meant  a  lane,  why 
did  they  not  nse  the  term?    The  grant  of  a 
right  of  way  merely  does  not  deprive  the 
grantor  of  uses  of  the  way  consistent  with 
the  right  be  has  granted.    It  is  the  grant  of 
an   easement  only,  not  of  the  land   Itself. 
Cbl  V.  Railroad  Co.,  61  W.  Va.  106,  41  S.  B. 
340;    Wiley  v.  Ball,  79  S.  B.  659.     So  by  the 
very  nse  of  the  terms  it  appears  that  defend- 
ant  did  not  intend  to  cut  herself  off  from 
such  uses  of  the  land  as  she  could  make  con- 
sistently with  the  use  for  ingress  and  egress. 
Then  let  ns  look  to  another  use  of  the  word 
"free"    in    the    deed,    that    unquestionably 
throws  light  on  what  the  parties  meant  by 
tbe  word  in  relation  to  the  right  of  way.    In 
the  same  paragraph  it  is  used  a  second  time, 
referring  to  the  use  of  tbe  spring.    Plainly 
the  parties  did  not  Intend  a  different  mean- 
ing  for  it  in  each  Instance  of  its  use.    The 
free  use  of  the  spring  on  defendant's  land 
was  given.    Did  this  mean  an  enclosed  lane 
from  plaintiffs  land  to  the  spring?    Did  it 
mean  that  no  gate  was  to  Intervene  at  the 
fenced  line  separating  plaintifTs  parcel  from 
defendant's  land  whereon  was  the  spring? 
No  one  will  insist  that  it  did.    It  meant  of 
coarse,  if  not  freedom  from  money  charge, 
freedom  from  restraint  in  the  taking  of  wa- 
ter from  the  spring.    And  a  like  meaning  of 
tbe    word  in  the  other  connection  would  be 
freedom  from  restraint  in  passing  over  de- 
fendant's   farming    land.    Looking    to    the 
purposes  for  which  the  right  of  way  was 
given,  we  find  nothing  to  call  for  a  construc- 
tion that  the  way  must  be  an  open  one.    It 
is  not  unusual  or  unreasonable  for  a  farm 
boose  or  even  a   farm    to   be   approached 
tb  rough    a  gate  way.    But  there  are  out- 
standing circumstances  pertaining  to  the  na- 
ture   and  situation    ot  the  property  which 
plainly  negative  the  idea  of  an  open  way  by 


the  nse  of  the  word  "free,"  and  aid  in  giving 
to  the  word  the  proper  Interpretation  that  it 
must  have  in  this  deed.  To  have  an  open 
way  defendant's  land  must  be  left  open  to 
the  road,  or  a  lane  be  fenced  throngb  tbe 
land.  It  is  unreasonable  to  suppose  that 
defendant  meant  that  the  land  should  always 
lie  open.  A  fenced  lane  would  separate  the 
larger  portion  of  defendant's  land  from  the 
stream  that  is  the  only  watering  place  of  the 
farm  for  stock  in  tbe  dry  seasons  of  the  year. 
The  plat  filed  and  duly  proved  in  the  case, 
taken  In  connection  with  proof  describing  the 
premises,  makes  tills  clear.  Can  it  In  reason 
be  assumed  that  defendant  meant  to  depre- 
ciate the  value  of  her  land  by  leaving  it  open 
or  splitting  it  by  a  lane,  simply  to  give  plain- 
tiff a  way  out?  The  money  consideration 
that  defendant  received  in  the  transaction  is 
too  small  to  warrant  any  such  assumption. 

[4]  4.  Freedom  in  the  use  of  a  right  of 
way  over  farming  land  is  not  unreasonably 
Interfered  with  or  restrained  by  tbe  use  of 
gates,  when  the  grant  of  the  right  has  no  pro- 
vision forbidding  them.  Why?  Because  tbe 
very  character  of  the  land  makes  gates  essen- 
tial to  the  proper  and  reasonable  use  of  tbe 
way.  They  are,  in  other  phrase,  the  custom 
of  the  business.  Certainly  in  speaking  of  a 
free  right  of  way  through  a  valuable  farm, 
without  more,  the  idea  of  the  nse  of  gates  is 
Implied,  by  the  very  character  of  the  land 
and  the  customs  thereunto  appertaining.  As 
Instanced  in  Jones  on  Easements,  {  405,  a 
grant  of  "a  free  right  of  way"  does  not  imply 
that  a  gate  across  the  way  is  an  obstruction. 
Tbe  conditions  to  be  considered,  as  we  have 
seen,  may  in  good  sense ,  prove  that  a  gate 
across  a  right  of  way  does  not  amoimt  to  an 
obstruction. 

The  decree  is  erroneous.  It  will  be  re- 
versed, and  tbe  decree  that  should  have  been 
entered  below  dismissing  plaintiff's  bill  will 
be  entered  here. 

"'^™"  (7<  W.  Va.  44S) 

HOBBS  et  aL   t.   HINTON  FOUNDRY, 

MACHINE  &  PLUMBING  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  9.  1914.) 

(Syllahut  6»  the  Court.) 

1.  Infants  ($$  57,  58*)— Contbaot»-Vaud- 
rrr. 

Contracts  by  minors  are  generally  not  void, 
but  voidable  only,  and  may  be  ratified  or  dis- 
affirmed after  majority. 

[Ed.  Note. — For  other  cases,  see  Infanta. 
Cent.  Dig.  H  136-160;  Dec.  Dig.  {|  57,  58.*] 

2.  Infants     (|    67*)— Contbactb— Ratihoa- 

TION. 

While  ratification  it  generally  a  question 
of  intention,  tbe  puroose  to  ratify  need  not  be 
expressly  declared.  Sncb  purpose  may  be,  and 
ordinarily  is,  inferred  from  the  free  and  volun- 
tary acts  of  the  party  to  tie  charged,  although 
he  may  not  have  in  mind  any  definite  intent  or 
purpose  to  ratify. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  Si  136-148,  151 ;  Dec.  Dig.  |  67.*] 
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S.  iNFAin*    (I    67*)— ComBActa— BATmoA- 

noN. 

To  effectuate  a  ratification,  boweTer,  the 
acts  must  be  inconsistent  with  any  other  pur- 
pose, as  where,  after  attaining  his  majority, 
he  retains  and  for  an  unreasonable  length  of 
time  enjoys  the  beneficial  use  of  property  pnr- 
chased  while  a  minor,  or  exercises  such  acts  of 
ownership  over  it  as  clearly  evince  a  purpose 
to  ratify. 

[Ed.  Note. — ^For  other  cases,  see  Infanta, 
Cent.  Dig.  S$  13ft-X48,  151;  Dec  Dig.  |  67.*] 

4.  Infants    (§    102*)— Cohtbacts— Batmioa- 
TiON— Questions  of  Fact. 

Whether  he  acts  within  a  reasonable  time 
after  full  age,  and  what  acts  constitute  a  ratifi- 
cation, are  ordinarily  questions  of  fact. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent.  Dig.  §|  127,  296-300;   Dec.  Dig.  {  102.*] 

5.  Infants  (S|  57,  58*)— Coktkaots— Ratifi- 
oation— disaffibmance. 

While  much  depends  upon  the  promptitude 
with  which  acts  are  performed  by  way  of  con- 
firmation or  disaffirmance  after  attaining  full 
age,  no  time  has  been,  or  in  the  nature  of  things 
can  be,  definitely  fixed  as  alike  applicable  to  aJl 
cases. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent.  Dig.  »  136-160;  Dec.  Dig.  (S  67,  58.*] 

6.  Infants     (J    67*)— Contbactb— Ratifica- 
tion. 

An  Infant's  contract,  wholly  consummated 
by  him  before  or  after  nill  legal  age,  requires 
more  prompt  action  and  a  less  degree  of  con- 
firmatory conduct  than  one  not  thus  performed. 
[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  §S  136-148,  151;  Dec.  Dig.  i  57.*] 

7.  Infants  (S  67*)  —  Contbacts  —  Right  to 
Disaffirm  . 

The  retention,  for  three  months  after  full 
age,  of  possession  of  property  purchased  by  an  in- 
fant, his  enjoyment  of  the  beneficial  use  there- 
of, payment  of  part  of  the  consideration  there- 
for, and  his  offer  for  sale  of  part  thereof  do  not 
preclude  right  to  disaffirm  or  authorize  the  in- 
ference of  an  intention  to  ratify. 

[Ed.  Note.— For  other  cases,  see  Infanta, 
Cent  Dig.  S!  136-148,  151;  Dec  Dig.  i  57.*] 

8.  Infants   (S  58*)— Contbacts— Disaffibjc- 

ANCE— DlSCnABGB  OF  TBUST  LIEN. 

A  disaffirmance  after  full  age  of  a  contract 
made  while  an  infant,  and  a  return,  or  offer  to 
return,  to  the  vendor  of  the  property  purchased, 
will  effect  the  discharge  of  a  trust  lien  given  to 
secure  payment  of  the  consideration,  and  to  ac- 
quit both  principal  and  surety  therefrom. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  U  140-160;   Dec  Dig.  S  58.*] 

Appeal  from  Circuit  Court,  Summers  Coun- 
ty. 

Suit  by  T.  B.  Hobbs  and  others  against  the 
Hlnton  Foundry,  Machine  &  Plumbing  Com- 
pany and  others.  From  a  decree  for  plain- 
tiffs, defendants  appeal.     Afi3rmed. 

A.  D.  Daly,  of  Hlnton,  for  appellants.  B. 
C.  Eagle  and  II.  A.  Bolin,  both  of  Hlnton,  for 
appellees. 

LTNCH,  J.  Does  one  who,  while  a  minor, 
purchases  personal  property,  and  thereafter 
and  for  three  months  next  ensuing  his  ma- 
jority uses  and  oi>erates  it  in  the  conduct  of 
a  foundry  and  plumbing  business,  taliiing 
onto  himself  the  profits,  if  any,  arising  there- 
from,   advertises   It   for   sale,    but  sells   no 


part  of  it,  pays  part  of  0ie  consideration 
therefor  and  a  rental  on  a  bnildlng  leased  to 
him  by  the  seller,  thereby  ratU^  his  contract, 
and  bind  himself  to  pay  the  residue  of  the 
consideration?  Or  may  he,  notwithstanding 
these  acts  on  his  part,  subsequently  disaf- 
firm the  contract,  and  thereby  exonerate 
himself  from  further  liability  thereon?  If 
so,  does  bis  disaffirmance  operate  to  discharge 
the  lien  of  a  deed  of  trust  by  himself  and 
wife  and  a  brother  to  secure  the  payment  of 
the  consideration  and  rental  payable  under 
the  contract  and  leasehold?  A  proper  an- 
swer to  each  of  these  inquiries  determines 
the  issues  Involved  in  this  cause. 

On  April  17,  Mil,  T.  B.  Hobbs,  then  a 
minor,  purchased  of  the  Hlnton  Foundry, 
Machine  &  Plumbing  Company  Its  machin- 
ery  and  plumbing  outfit  The  consideration 
therefor  and  the  rental  on  the  building  in 
which  the  property  was  then  located  and 
used,  was  secured  by  a  deed  of  trust  by  plain- 
tiff, his  wife  <also  then  a  minor),  and  his 
brother  on  the  maclilnery  and  appliances 
and  on  nndivlded  Interests  in  a  lot  in  the 
town  of  Hlnton;  plaintiff  alone  signing  the 
note  thus  secured. 

From  the  date  of  the  purchase  until  Sep- 
tember 1,  1911,  plaintlfF  used  the  property  in 
the  operation  of  a  general  foundry  and 
plumbing  business,  contracting  for  work  ap- 
pertaining to  such  business,  and  taking  to 
himself  the  profits,  if  any,  arising  from  the 
conduct  thereof;  he  also  paid  part  of  the 
original  purchase  price,  and  the  rental  as  it 
became  due,  advertised  part  of  the  property 
for  sale,  but  did  not  sell  any  of  It,  and  in  ad- 
dition purchased  and  operated  with  it  other 
like  machinery  and  appliances.  But  on  Sep- 
tember 1,  1911,  by  notice  in  writing  duly 
served,  he  notified  defendant  of  his  disaffirm- 
ance of  the  contract,  offered  to  return  the 
property  purchased  of  it,  and  demanded  a 
cancellation  of  the  note  and  trust  deed. 

[1]  With  few  exceptions  not  necessary  to 
be  noted  here,  the  contracts  of  infants  are 
voidable,  and  not  void.  Blake  v.  Hollands- 
worth,  71  W.  Va.  888,  76  S,  E.  814,  43  L.  R. 
A.  (N.  S.)  714.  But  whether  an  infant  should, 
within  a  reasonable  time  after  arriving  at 
full  age,  do  some  affirmative  act  indicative 
of  an  intention  on  his  part  to  repudiate,  we 
are  not  now  called  upon  to  decide,  becau^  of 
plalntUTs  notice  and  offer,  though  whether 
he  acted  within  a  'reasonable  time  does  be- 
come an  important  inquiry  in  connection 
vrlth  the  facts  recited,  which,  according  to 
defendant's  contention,  operated  as  a  tatlfl- 
cation  prior  to  the  service  of  such  notice. 

[2]  While  ratiflcatlon  is,  generally  speak- 
ing, a  question  of  intention,  it  Is  not  essen- 
tial that  the  putpose  to  ratify  shall  be  ex- 
pressly declared.  It-  may  be,  and  ordinarily 
is.  Inferred  from  the  free  and  voluntary  acts 
and  conduct  of  the  party  sought  to  be  charg- 
ed, although  at  the  time  he  may  not  have 
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kad  In  mind  any  definite  idea  or  purpose  of 
ratlflcafion. 

[3]  Bnt,  to  effectuate  a  ratification,  bis 
acts,  \i-ords,  or  conduct  must  be  inconsistent 
with  any  other  purpose,  as  where,  after  ar- 
rlring  at  nge  he-  retains  for  an  unreasonable 
length  of  time  the  property  purchased  by  him 
while  in  infancy,  or  uses  it  as  his  own,  or 
exercises  such  acta  of  ownership  over  it  as 
clearly  evinces  a  purpose  to  ratify.  McCar- 
tey  ▼.  Garter,  49  111.  S3,  95  Am.  Dec.  672; 
Dixon  ▼.  Merritt,  21  Minn.  196;  Turner  v. 
Ualther,  83  N.  C.  357,  36  Am.  Kep.  674;  Mus- 
tard V.  Wohlford,  16  Grat  (Va.)  329,  76  Am. 
Dec.  209. 

[4]  Whether  he  acts  within  a  reasonable 
time  after  full  age,  and,  if  he  does,  what  acta 
constitute  a  confirmation  of  contracts  made 
in  Infancy,  are  questions  of  fact,  to  be  de- 
termined In  the  usual  manner  either  by  a 
Jury  under  proper  Instruction  or  by  the  chan- 
cellor when  properly  submitted  to  him.  Dur- 
fee  ▼.  Abbott,  61  Mich.  471,  28  N.  W.  621; 
Irrlne  r.  Irvine,  9  Wall.  617,  19  L.  Bd.  800. 

[B]  While  much  depends  upon  the  prompti- 
tude with  which  acts  are  performed  by  way 
of  ratification  or  disaffirmance  after  attain- 
ing his  majority  no  period  of  time  generally 
applicable  in  all  cases  has  been,  or  in  the 
nature  of  things  can  ever  be,  definitely  fixed. 
The  acts  and  conduct  relied  on  for  confirma- 
tion, and  the  reasonableness  of  the  time, 
must  be  determined  from  the  facts  and  cir- 
cumstances of  each  particular  case,  for  what 
may  be  a  reasonable  time,  and  what  a  rati- 
fication, under  some  conditions,  may  be  un- 
reasonable and  insufficient  under  other  con- 
ditions. 

[S]  An  Infant's  contract  wholly  consum- 
mated by  him  either  before  or  after  full  legal 
age  requires  more  prompt  action  and  a  less 
degree  of  confirmatory  conduct  than  one  not 
fully  iierformed  by  him,  as  in  this  case,  for 
as  to  plaintiff  the  contract  remains  executory, 
though  executed  by  defendant  A  like  dis- 
tinction is  noted  and  upheld  between  sales 
to  Infants  and  sales  by  them,  and  between 
conveyances  of  their  lands  and  purchases  of 
land  by  them.  For  if,  after  full  age,  one, 
who  while  a  minor  sells  lands  belonging  to 
him,  stands  by  an  unreasonable  length  of 
time,  and,  without  notice  or  warning  of  an 
intention  to  repudiate  his  contract  or  deed, 
sees  his  vendee  make  valuable  improvements 
on  the  land,  he  will  thereby  estop  himself 
from  the  as-sertion  of  a  right  to  annul  the 
contract  or  deed  and  to  demand  a  rescission 
and  reconveyance.  These  distinctions  are 
discussed  in  GiUesple  v.  Bailey,  12  W.  Va. 
70,  29  Am.  Bep.  446,  and  Blake  v.  Hollands- 
worth,  supra. 

17]  Did  plalntlfl'  act,  or  faU  to  act,  within 
a  reasonable  time  after  June  S,  1911?  Or 
did  he,  by  his  acts  and  conduct  thereafter 
and  before  notice  to  the  defendant,  preclude 
right  to  disaffirm?  These  are  questions  so 
Inseparable  0iat  both  may  to  some  extent  be 


properly  treated  and  answered  together.  In 
Hook  V.  Donaldson,  9  Lea  (Tenn.)  66,  a  delay 
of  four  years  was  held  unreasonable,  whUe 
in  Gaskins  v.  Allen,  137  N.  C.  426,  49  S.  B. 
919,  a  delay  of  three  years  was  deemed  rea- 
sonable. In  Green  v.  Wilding,  59  Iowa,  679, 
13  K  W.  761,  44  Am.  Rep.  696,  and  Kline  v. 
Beebe,  6  Conn.  494,  a  delay  of  four  years  was 
held  unreasonable.  But  payment,  four 
months  after  full  age,  of  part  of  the  con- 
sideration for  land  purchased  while  an  in- 
fant does  not  alone  imply  a  ratification. 
Land  Co.  t.  Sandford  (Tex.  Civ.  App.)  24  S. 
W.  587.  Acknowledgment  of  the  validity  of 
the  debt  and  oral  promise  to  pay  it  are  in- 
sufficient Whitney  v.  Dutch,  14  Mass.  457, 
7  Am.  Dec.  229;  Hinely  v.  Margarltz,  3  Pa. 
428;  Hatch  v.  Hatch,  60  Vt  160,  13  Atl.  791. 
Nor  does  part  payment  of  the  debt  alone 
constitute  a  legal  affirmance.  Kendrick  v. 
Nelsz,  17  Colo.  60S,  30  Pac.  245.  See,  also, 
Bamaby  v.  Bamaby,  1  Pick.  (Mass.)  221, 
where,  after  majority,  he  paid  rent  arrearag- 
es previously  due.  Mere  inactivity  is  insuffi- 
cient   Thomas  v.  Pullls,  56  Mo.  211. 

These  cases  sustain  ratification  of  con- 
tracts made  in  infancy,  where,  after  major- 
ity, he  continued  In  the  possession,  use,  and 
enjoyment  and  exercising  acts  of  ownership 
Inconsistent  with  an  intention  to  disaffirm : 
Boody  V.  McKenney,  23  Me.  617,  where  it 
seems  the  property  was  personalty,  only  a 
small  part  of  which  came  into  his  possession 
after  majority,  but  which  he  retained  for 
three  years  and  then  sold,  the  residue  having 
been  consumed  or  otherwise  disposed  of  dur- 
ing his  minority;  Ellis  v.  Alford,  64  Miss. 
8,  1  South.  155,  where  an  infant  exchanged 
his  for  other  lands  which  he  occupied  and 
used  for  nine  years  after  full  age;  Luce  v. 
Jestrab,  12  N.  D.  648,  97  N.  W.  848,  where 
an  Infant  purchased  and  for  nine  months  aft- 
er majority  retained  possession  of  a  team  of 
horses,  using  them,  and  twice  promised  to 
pay  the  note  executed  by  him  therefor;  Law- 
son  V.  Ix>vejoy,  8  Me.  (8  Greenl.)  405,  23  Am. 
Deo.  628,  where  the  facts  were  similar  to 
those  In  the  Luce  Case;  Robinson  v.  Hos- 
Uns,  77  Ky.  (14  Bush)  393,  where  infant 
purchased  a  horse,  which,  after  majority,  he 
sold  and  appropriated  to  use  the  proceeds 
thereof;  Boyden  v.  Boyden,  60  Mass.  (9  Mete.) 
510,  where  the  infant  purchased  goods  (not 
necessaries)  on  credit,  and  retained  and  used 
them  an  unreasonable  time  (duration  not 
noted),  without  offer  to  restore  or  notice  of 
disaffirmance;  Cheslre  v.  Barrett,  4  McCord 
(S.  O.)  241,  17  Am.  Dec  736,  where  infant 
purchased  a  horse,  and  sold  it  after  his  ma- 
jority. A  suit  for  specific  performance  is  a 
ratification.    Carrell  v.  Potter,  23  Mich.  377. 

But  while,  in  case  under  consideration,  the 
acts  on  which  defendant  relies  for  confirma- 
tion consist  only  in  the  retention  by  plaintiff 
for  three  months  after  full  age  of  the 
property  sold  to  him,  and  the  beneficial  use 
and  profits  derived  from  it  during  that  period. 
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payment  of  part  of  ttie  consideration  therefor 
and  of  rent  accruing  under  the  lease,  and  of- 
fering the  property  for  sale  but  not  selling  or 
otherwise  disposing  of  it,  cannot  so  far  oper- 
ate to  defendant's  prejudice  as  to  warrant  the 
condnsion  either  that  plaintiff  delayed  his  dis- 
affirmance an  nnreasonable  length  of  time,  or 
that  his  acts  authorized  the  Inference  of  an 
intention  to  ratify  or  amounted  to  a  ratifica- 
tion of  the  contract,  especially  since  it  ap- 
pears, at  least  It  is  not  denied  or  alleged, 
that  plalntifT  offered  to  restore  to  defendant 
the  property,  which,  so  far  as  disclosed,  vir- 
tually remains  in  the  same  condition  as  at 
the  date  of  the  contract  And,  while  by  the 
decree  complained  of  the  defendant  was  re- 
quired to  refund  part  of  the  consideration 
paid  to  it,  plaintiff  was  virtually  required  to 
pay  defendant  the  rent  due  under  the  lease- 
hold to  September  1,  1011,  the  date  of  plain- 
tiff's notice  of  disaffirmance. 

That  a  contract  made  by  an  Infant  may  be 
repudiated  by  him  after  he  attains  his  ma- 
jority Is,  of  course,  elementary.  It  Is  not 
questioned  here.  Nor  is  his  right  to  disaffirm 
within  a  reasonable  time  after  his  majority. 
Having  that  right,  and  exercising  It,  as  he 
did,  within  three  months  from  the  time  he 
could  legally  act  by  way  of  confirmation  or 
repudiation,  we  cannot  say  the  time  was  un- 
reasonably prolonged,  or  that  plaintiff's  acts 
Indicated  an  Intention  on  his  part  to  ratify 
his  purchase.  This  conclusion  is  readied 
without  any  Intention  to  assert  or  deny  the 
application  to  the  facts  of  this  case  of  clause 
2,  S  1,  c  98,  Code,  dted  but  not  argued. 

[8]  Does  the  discharge  of  T.  B.  Hobbs  from 
further  liability  on  bis  contract  also  discbarge 
the  trust  lien  by  his  coplalntKTs?  While  the 
rule  seems  well  established  that,  although  the 
principal  in  a  note  for  the  payment  of  money 
may  be  discharged  because  of  bis  minority 
at  the  date  thereof,  the  surety  remains  liable, 
it  is  nevertheless  not  without  exception.  To 
apply  it  to  the  facts  of  this  case  would  be  in- 
equitable and  unjust,  for,  where  the  consider- 
ation for  which  liability  was  incurred  has  to- 
tally failed,  the  surety  Is  discharged.  In  that 
event,  the  promisee  cannot  have  relief  against 
either  principal  or  surety,  even  If  both  were 
otherwise  legally  bound.  Story,  Bills,  {  184. 
If,  by  a  disaffirmance  of  an  Infant's  contract, 
his  vendor  recovers  the  property,  the  surety- 
ship is  thereby  extinguished.  Dalcer  v.  Ken- 
nett,  64  Mo.  83.  He  cannot  have  a  recovery 
on  the  obligation  to  pay,  and  at  the  same 
time  the  property  for  which  It  was  assumed. 
The  same  court  In  Patterson  v.  Cave,  61  Mo. 
439,  held  the  surety  of  an  infant  released, 
though  the  note  In  suit  was  negotiable,  but 
bad  passed  by  delivery  and  not  by  indorse- 
ment to  the  plaintiff.  Also  In  Bank  v.  Hall, 
106  Iowa,  540,  76  N.  W.  832,  the  court  held: 

"A  surety  on  a  promissory  note  of  a  minor  is 
Dot  liable  tbereon,  where  the  minor,  upon  at- 
taining majority,  disaffirioed  tlie  contract  and 


returned  the  property  for  the  purchase  price  «t 
which  the  note  was  given." 

That  defendant  in  this  case  is  now  ivlthout 
possession  of  the  property  sold  by  him  to 
plaintiff,  soley  because  he  refused  to  accept  it 
when  tendered  by  plaintiff,  does  not  now  avail 
against  W.  C  Hobbs  or  plaintiff's  wife,  both 
of  whom  Joined  as  grantors  in  the  trust  deed, 
but  not  as  makers  of  the  note  thereby  se- 
cured. As  plaintiff's  wife  and  brother  thus 
Joined  in  the  trust,  the  first  to  pass  her  in- 
choate right  of  dower,  the  second  to  bind  his 
one-eighth  interest  in  the  real  estate  convey- 
ed, they  did  not  Improperly  unite  as  co- 
plaintiffs  with  T.  E.  Hobbs  to  annul  the  deed. 
Sandusky  v.  Oil  Co.,  63  W.  Va.  2C0,  59  S.  E. 
1082;   Coffman  v.  Gas  Co.,  81  S.  E.  575. 

Finding  no  error,  we  affirm  the  decree 
from  which  defendant  has  appealed. 


(74  w.  v«.  488) 
STATE  V.  MYERS  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  16,  1914.) 

(Byllabui  hy  the  Court.) 

1.  Stattjtes  (J  183*)— Construction— Intknt. 

In  constriiinR  statutes  the  legislative  in- 
tent is  the  controlling  consideration,  and  to  ar- 
rive at  such  intention  it  is  sometimes  necessary 
to  exclude  from  the  operation  of  a  statute 
things  included  within  its  letter. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  261;   Dec.  Dig.  |  183.*] 

2.  Statutes  (S  158*)— Repeal. 

There  is  a  strong  presumption  against  leg- 
islative intention  to  repeal  an  existing  stat- 
ute by  the  enactment  of  a  subsequent  one  deal- 
ing with  a  different  subject  and  containing  no 
express  reference  to  the  former. 

[I'^d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  228;    Dec  Dig.  {  ISa*] 

3.  Principal  and  Subbit  (J  145*)— Liquor 
LicENSB  —  Action  on  Bond  —  judouent 
Against  Principal — Conclusiveness. 

The  liability  of  a  surety  on  a  liquor  li- 
cense bond,  executed  pursuant  to  section  2S. 
c.  32  (sec  1144)  Code,  conditioned  to  pay  any 
fine  and  costs  that  may  be  adjudged  against 
the  principal  for  violating  any  of  the  conditions 
of  the  bond,  is  not  affected  by  chapter  37,  Acts 
1907,  amending  and  re-enacting  section  1,  c. 
101,  Code  1906.  The  Judgment  against  the 
principal,  in  such  case,  is  conclusive  evidence 
of  the  surety's  liability. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  U  397-401 ;  Dec.  Dig.  | 
145.*] 

Error  to  Circuit  Court,  Tucker  County. 

Action  by  the  State  against  Ira  C.  Myers 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants Joseph  Scbllansky  and  others  bring 
error.    Affirmed. 

J.  W.  Harman,  of  Parsons,  for  plaintiffs  in 
error.  A.  A.  Lilly,  Atty.  Gen.,  John  B.  Mor- 
rison and  J.  E.  Brown,  Asst  Attys.  Gen.,  for 
the  State. 

WILLIAMS,  J.  The  state  recovered  a 
Judgment  for  $123.95  against  Hiram  Ituben- 
steln  and  Ira  C.  Myers,  principals,  and  J. 


*For  oUiu-  cues  iM  same  topic  and  taction  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Serlss  *  Rep'r  Indexar 


Digitized  by  VjOOQIC 


W.Va.) 


STATB  T.  MTEiRS 


271 


ScbUansky  and  Anna  Rubenstein,  roretles, 
in  an  action  of  debt  upon  a  retail  Uqaor  deal- 
er's license  bond,  and  the  sureties  were 
awarded  this  wilt  of  error.  The  bond  was 
In  the  penalty  of  $3,600  and  conditioned  as 
required  by  section  28,  a  82,  serial  section 
1144,  Code  1913.  There  was  a  demurrer  to 
the  declaration  and  also  a  demurrer  to  plain- 
tiff's evidence,  both  of  which  were  overruled. 

It  is  insisted  that  the  demurrer  to  the  dec- 
laration should  have  been  sustained,  because, 
as  counsel  for  plaintiffs  in  error  contends, 
the  declaration  does  not  aver  that  the  act  for 
which  the  fine  was  imposed,  which  is  sought 
to  be  recovered  in  the  action,  occurred  with- 
in the  time  covered  by  the  term  of  the  li- 
cense for  which  the  bond  was  given.  This 
objection  is  not  well  founded.  The  declara- 
tion avers  that  the  bond  was  made  on  the 
20th  of  June,  1908,  and  sets  out  its  condi- 
tions, which  are  the  conditions  named  in  the 
section  of  the  Code  above  cited.  It  recites 
that  license  to  sell  spirituous  liquors,  wine, 
porter,  ale,  beer,  and  drinks  of  like  nature, 
at  retail  in  a  certain  building  in  the  town 
of  Laneville,  Tucker  county,  was  granted  to 
Ira  G.  Myers  and  Hiram  Ruboistein  for  a 
term  beginning  on  the  22d  of  June,  1008,  and 
ending  on  30tb  of  June,  1900,  and  avers  that 
they  violated  the  conditions  upon  which  said 
Uc^ise  was  granted  them,  that  on  the  4th  of 
Mar«di,  1900,  they  were  found  guilty  of  sell- 
ing and  giving  spirituous  liquor  to  John  Nor- 
deck,  a  minor,  and  on  the  11th  of  June,  1900, 
were  adjudged  to  pay  a  fine  of  $40  and  costs 
of  prosecution  amounting  to  $83.95.  These 
allegations  show  that  the  fine  was  Imposed 
for  violating  a  condition  of  the  license,  and 
also  that  the  license  and  the  bond  covered 
the  same  period  of  time.  The  violation  must 
therefore  have  occurred  while  the  bond  was 
in  force.  It  was  not  necessary  to  allege  the 
date  on  which  the  violation  occurred.  The 
averment  of  the  breach  of  the  condition  of 
the  bond  is  sufficiently  definite  and  certain. 

Complaint  is  made  that  defendants  were 
not  allowed  to  plead  "conditions  not  broken" 
and  "nil  debit."  They  were  permitted  to 
plead,  and  did  plead,"  "conditions  perform- 
ed." That  Is  the  usual  plea  in  actions  upon 
bonds  with  collateral  conditions,  whether  the 
action  be  in  form  of  debt  or  covenant 
Hogg's  PI.  4  Forms,  H  222,  226;  State 
V.  Hays,  SO  W.  Va.  107,  8  S.  E.  177;  and 
Poling  V.  Maddox,  41  W.  Va.  779,  24  &  B. 
999.  Strictly  speaking  there  is  no  general 
Issue  plea  in  an  action  of  debt  or  covenant 
on  a  bond  with  collateral  conditions.  Author- 
ities, supra,  and  Mix  v.  People,  86  III.  320. 
And  under  the  plea  of  covenants  performed, 
plaintiffs  In  error  were  entitled  to  make  full 
defense  in  this  particular  case,  and  hence 
they  were  not  prejudiced  by  the  rejection  of 
the  pleas. 

It  is  contended  that  It  was  not  proven  that 
Myers  and  Rubenstein  violated  the  condition 
of  their  license,  within  the  period  covered  by 
the  bond  sued  on.    In  this  counsel  is  In  er- 


ror, for  it  is  clearly  deduclble,  from  facts  ad- 
mitted and  facts  proven,  that  the  penalty  im- 
posed was  for  a  violation  of  the  particular 
license  covered  by  the  bond.  The  record  con- 
tains an  admission  by  counsel  for  defendants, 
made  at  the  trial,  that  Myers  and  Ruben- 
stein had  no  license  in  1908,  prior  to  June 
22,  1008.  At  that  time  the  license  was  grant- 
ed for  the  period  covered  by  the  bond.  It  is 
proven  by  the  indictment  and  the  Judgment 
thereon  that  the  fine  was  imposed  on  the 
11th  of  June,  1909,  for  a  conviction  had  on 
the  4th  of  March,  1909,  upon  an  indictment 
found  at  the  December  term,  1908.  These 
facts,  all  taken  together,  prove  that  the  of- 
fense was  committed  during  the  license  peri- 
od in  question.  The  offense  charged  was 
violating  the  condition  of  their  license,  with- 
in a  year  prior  to  the  finding  of  the  indict- 
ment This  must  have  been  a  violation  of 
the  license  In  question,  because  It  was  agreed 
they  had  no  other  in  the  year  1908,  and  any 
previous  license  they  could  have  had  would 
have  ended  on  the  30th  of  June,  1907,  which 
was  more  than  a  year  before  the  indictment 
Section  39,  c.  32  (sec.  1155)  Code. 

[3]  Complaint  is  made  that  the  record  of 
the  Indictment  and  conviction  of  Myers  and 
Rubenstein  and  of  the  Judgment  imposing  the 
fine  was  Improperly  admitted  as  evidence 
against  the  sureties  over  their  objection. 
The  record  was  certainly  admissible,  and  was 
conclusive  proof,  as  to  the  principals  In  the 
bond;  but  whether  it  was  evidence  of  the 
sureties'  liability  depends  upon  the  proper 
construction  of  chapter  37,  Acts  1907,  amend- 
ing and  re-enacting  section  1,  c.  101,  Code. 
Counsel  insists  that  that  statute  repeals,  by 
necessary  implication,  section  28,  c.  32,  Code, 
pursuant  to  which  the  bond  was  executed. 
We  do  not  think  so.  Chapter  37,  Acts  1907, 
deals  with  the  rights  of  sureties  In  general, 
and  reads  as  follows: 

"The  Burety  or  guarantor  or  indorser  (or  his 
personal  representative)  of  any  person  bound  by 
any  contract  may,  if  a  right  of  action  has  ac- 
crued thereon,  require  the  creditor  (or  his  per- 
sonal representative),  by  notice  in  writing,  forth- 
with to  institute  suit  thereon;  and  if  he  be 
bound  In  a  bond  with  collateral  condition  or  foi 
the  performance  of  some  collateral  undertaking, 
be  shall  also  specify  in  such  requisition  the 
breach  of  the  condition  or  undertaking  for  which 
he  requires  suit  to  be  brought;  provided,  bow- 
ever,  that  whether  the  surety,  guarantor  or  in- 
dorser (or  his  personal  representative)  shall  have 
given  notice  or  not,  no  judgment  or  decree  or 
recovery  rendered,  entered  or  had  in  any  suit, 
action,  prosecution  or  proceeding,  to  which  the 
surety,  guarantor  or  indorser  (or  his  personal 
representative)  was  not  a  party  regularly  served 
with  process,  shall  be  in  any  wise  binding  on 
such  surety,  guarantor,  or  indorser  (or  his  per- 
sonal representative),  and  notwithstanding  such 
decree,  jndgnient  or  recovery  the  surety,  guar- 
antor or  indorser  shall  be  allowed  to  make 
any  such  defense  in  any  action,  suit  or  proceed- 
ing instituted  against  him,  that  could  have  been 
made  in  the  suit  in  which  such  decree,  judg- 
ment or  recovery  was  had." 

(1,  2]  Prior  to  this  statute,  the  surety  on  a 
bond,  conditioned  to  pay  any  Judgment  that 
might  be  recovered  against  his  principal,  was 
bound  by  the  judgment  when  ao  recovered. 
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The  Judgment  against  the  principal  bound 
the  surety,  in  the  absence  of  fraud,  and  de- 
termined his  Uabllity.  State  t.  Nutter,  44  W. 
Ya.  S86,  30  S.  K  67,  and  State  y.  Abbott,  68 
W.  Va.  189,  61  S.  B.  369.  We  think  this  is 
still  the  law.  The  Legislature  clearly  di'd 
not  intend  to  repeal  section  28,  c.  32,  by  the 
enactment  of  chapter  37,  Acts  1907.  There 
is  no  language  in  the  latter  act  expressly  re- 
ferring to  the  former,  and  nothing,  except 
the  comprehensiveness  of  the  terms  used,  to 
indicate  that  the  Legislature  meant  to  in- 
clude the  surety  on  a  liquor  seller's  license 
bond.  Repeal  by  implication  is  not  favored; 
it  is  not  to  be  presumed  that  the  Legislature 
Intended  to  repeal  a  particular  statute  by 
enacting  another  which  deals  with  a  different 
subject  and  mak^  no  reference  to  the  for- 
mer. The  real  purpose  and  intention  of  the 
Legislature  is  the  guiding  star  in  the  con- 
struction of  statutes,  and  It  is  sometimes 
necessary  to  extend  the  meaning  of  the  stat- 
ute to  things  not  strictly  within  its  letter, 
and  to  exclude  from  Ite  operation  things 
which  do  fall  within  its  letter.  In  order  to  ar- 
rive at  the  true  Intention  of  the  lawmakers. 
Brown  y.  Gates,  16  W.  Va.  131;  Railway  Co. 
y.  C3onley,  67  W.  Va.  129,  67  S.  E.  613;  and 
Grubb's  Adm'r  v.  Suit,  32  Grat  (Va.)  203,  34 
Am.  Rep.  765.  There  being  no  words  in  chap- 
ter 37,  Acta  190T,  specifically  Indicating  an 
intention  to  repeal  section  28,  c.  32.  Code, 
there  is  a  presumption  against  legislative  In- 
tention to  repeal  it  by  implication.  Railway 
Co.  V.  Conley,  supra  (syl.  pt.  27).  The  con- 
struction of  the  statute  contended  for  by 
counsel  for  plaintiffs  in  error  would  produce 
great  confusion  In  our  present  system  of  laws 
and  would  produce  much  useless  and  expen- 
sive litigation;  it  would  destroy  the  force 
of  every  bond  given  to  perfect  an  appeal  from 
a  judgment  rendered  by  a  justice  of  the 
peace,  and  every  supersedeas  bond  given  on 
an  appeal  to  this  court;  and  would  make  it 
necessary  to  retry,  in  a  separate  suit  against 
the  surety,  the  matter  already  litigated  and 
determined  in  the  action  against  the  prin- 
cipal, notwithstanding  the  surety  has  express- 
ly undertaken  to  satisfy  that  very  judgment. 
Such  construction  would  limit  the  effect  of 
the  express  undertaking  of  the  surety.  Not- 
withstanding a  surety  had  expressly  under- 
taken to  satisfy  any  judgment  that  may  be 
rendered  against  his  principal  in  any  pend- 
ing or  contemplated  suit  or  proceeding,  be 


could,  nevertheless,  say  tbat  what  he  bad 
agreed  to  do  was  nob  binding  on  him,  and  de- 
mand a  retrial  of  the  -case  against  his  prin- 
cipal. In  an  action  against  the  surety  on  the 
bond.  But  the  Legislature  was  aot  dealing 
with  the  subject  of  the  right  to  contract,  and 
therefore  could  not  have  intended  such  a  re- 
sult. If  a  surety  has  obligated  himself  to 
pay  a  judgment  or  fine  that  may  be  Imposed 
on  his  principal,  why  should  not  such  judg- 
ment or  fine  determine  his  liability?  He  has 
expressly  stipulated  that  it  shall  be  the  con- 
dition of  his  bond ;  it  is  the  very  thing  whldi 
he  has  agreed  to  pay.  Our  conclusion  is  that 
in  all  such  cases  the  surety  is  estopped,  in 
the  absence  of  fraud  or  collusion,  to  contro- 
vert the  judgment  recovered  against  his  prin- 
cipal, notwithstanding  chapter  37,  Acta  1907. 
It  was  not  the  purpose  of  said  act  to  destroy 
the  evidential  character  of  a  judgment 
against  the  principal  alone.  In  a  subsequent 
action  against  the  surety  on  his  bond  to  col- 
lect the  judgment,  wherein  p^j^ment  of  such 
judgment  was  a  condition  of  the  bond.  It  is 
not  necessary  for  us  to  decide,  and  we  do  not 
now  undertake  to  say,  what  effect  the  new 
statute  may  hare  upon  the  rights  of  a  surety 
on  a  bond  with  collateral  conditions  other 
tban  to  pay  a  judgment  that  may  be  recov- 
ered against  his  principal.  It  may  be  that 
the  rlghte  of  a  surety  in  such  a  case  are  ma- 
terially changed  by  the  statute,  but  this  ques- 
tion we  are  not  now  called  upon  to  decide. 
The  judgment  Imposing  a  fine  upon  Myers 
and  Rubenstein  was  condnslre  evidence  of 
the  liability  of  plaintiffs  In  error  to  pay  the 
same,  and  the  court  therefore  properly  ex- 
cluded the  testimony  of  witness  Rubeu»tein, 
offered  for  the  purpose  of  contradicting  the 
record. 

It  appears  that  there  were  six  prosecuttons 
against  Myers  and  Rubenstein  for  violations 
of  their  license,  and  an  equal  number  of 
actions  on  the  bond  were  pending  to  recover 
the  several  penalties  imposed.  There  Is  a 
good  deal  of  confusion  In  the  testimony  of  the 
clerk  of  the  circuit  court,  as  to  whether  the 
taxation  of  costa  amounting  to  $83.95  for 
which  recovery  was  had  in  this  case,  belonged 
to  Indictment  No.  6,  for  unlawfully  selling 
liquor  to  John  Nordeck,  a  minor,  or  to  in- 
dictment No.  1.  But  we  think  It  sufilciently 
appears  that  said  costa  belonged  to  indict- 
ment No.  6. 

The  judgment  la  affirmed. 
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(W  B.  C.  IB) 

CKAWFOBD  T.  BICB  ft  HOT^CaiMS  BAIj- 
TIMORE  GO.    (No.  8870.) 

(Supreme  C!oart  of  South  CardUnm.     July  4* 
1914.) 

1.  IfUsrra  ADD  SKBTAirr  (|  80*)— OomsAor 

OF    BicPLoniBHT  —  Bbbaoh — AonoN    fob 

COMPENaATION  —  KVIDENOK   —   SUBSKQUKHI 
B4XHINQ8. 

In  a  salt  to  recover  a  baJance  dae  on  an 
employment  contract  on  which  the  only  issue 
was  whether  under  the  contract  plaintiff's  oom- 
pensation  was  to  be  based  solely  on  commia- 
sions  on  his  sales  or  whether  defendant  under- 
took that  it  should  at  least  he  a  certain  amount, 
evidence  as  to  the  salary  ijlaintiS  received  aft- 
er he  quit  defendant's  service  was  properly  ex- 
cluded for  remoteness. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  107-127;  Dec.  Dig.  | 
80.*] 

2.  Apfkai.  and  E2BB0B  (I  870*)— RtruRos  on 

EVIOENCB— RELEVANCT. 

The  admission  or  exclusion  of  evidence  on 
the  ground  of  relevancy  or  irrelevancy  is  a 
matter  within  the  sound  discretion  of  the  trial 
court,  whose  judgment  will  not  be  reviewed  un- 
less unreasonably  ezerciBed  or  abused. 

[EA.  Note.— -For  other  cases,  see  Appeal  and 
Error.  Clent.  Dig.  ii  8849-S861;  Dec  Dig.  t 
»70.*i 

3.  Apfeai.  and  Ebbob  ({  302*)  —  Quebtions 
Not  Raised  at  Tbial— Motion  fob  New 
Tkial. 

Alleged  errors  not  presented  to  the  trial 
court  in  the  motion  fo>  new  trial  will  not  be 
considered   on   appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  M  1744-1752;    Dec.  Dig.  t 

aoa.*] 

4.  Appeai.  and  Ebbob  (J  1060* )— Review- 
ABotncENT  or  (Tounsei/— Pbejudicb. 

Where,  in  a  suit  to  recover  a  balance  due 
under  an  employment  contract,  the  complaint 
alleged  that  jplaintiS  served  defendant  from 
March  Ist  until  Auj^ust  1st,  and  the  answer  al- 
leged that  the  relations  between  the  parties  ter- 
minated on  or  about  August  1st,  defendant  was 
not  prejudiced  by  argument  of  plaintifTs  coun- 
sel that  the  complaint  alleged  that  defendant 
discontinued  plaintiff's  services  in  the  latter 
part  of  July,  1912. 

[E<d.  Note.- For  other  cases,  see  Appeal  and 
Blrror,  Cent  Dig.  {  4135;  Dec.  Dig.  {  1060.*] 

5.  Tbial  (I  132*)— ABaxniKNT  or  Oottnbel— 
Cubing  Bbbob. 

Argument  of  counsel  on  testimony  that  had 
been  stricken  was  not  error,  where  the  argu- 
ment was  immediately  terminated  as  soon  as 
counsel's  attention  was  called  to  the  fact  that 
the  testimony  had  been  stricken. 

[Ed.  Note.— For  other  cases,  i«ee  Trial,  (Tent. 
Dig.  f{  315,  316;  Dec.  Dig.  1 132.*] 

6.  Affeal  and  Ebbob  (|  207*)— Abquubnt  or 

CotJN8E£^-BUUNGS    AT    TRIAI.. 

Misconduct  of  counsel  in  argument  to  the 
Jury  is  not  available  for  error,  unless  the  court 
Is  asked  to  rule  thereon  and  to  instruct  the 
jury  to  disregard  the  same. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  1500;   Dec.  Dig.  {  207.*] 

Appeal  from  Commmi  Pleas  Olrcnlt  C!oart 
of  Laurens  (^unty;    Hayne  F.  Bice,  Jndge. 

"To  be  ofBdally  reported." 

Action  by  J.  W.  Crawford  against  tbe 
Bice  ft  Hntchins  Baltimore  Company.  Jndg- 
ment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 


Rlchey  ft  Rlchey,  of  Laurens,  for  appel- 
lant. Simpson,  (3ooper  &  Babb,  of  Laoiena, 
fbr  respondent 

HTDBIGK,'  jr.  Plaintlfr  sued  to  reoorer 
tbe  balance  dae  talm  by  defendant  on  a  con- 
tract for  senrlceB  rendered  as  traveling 
salesman.  Both  parties  alleged  and  relied 
npon  a  special  contract.  Tbe  only  differ- 
ence between  them  was  as  to  tbe  compensa- 
tion agreed  upon.  Plaintiff  testified  tbat  be 
was  to  get  5  i>er  cent  on  all  sales,  bat,  if 
bis  commission  amounted  to  less  than  $200 
per  montta,  be  was  nevertbeleea  to  get  $200 
per  month.  Defendant's  testimony  was  that 
plaintiff  was  to  get  only  6  per  cent,  on  sales 
made. 

[t,2]  The  fliBt  exception  complains  of  er- 
ror In  excluding  evidence  as  to  what  salary 
plaintiff  got  after  be  quit  tbe  service  of  de- 
fendant The  ruling  was  correct.  1  EUiott 
on  Ev.  i  158.  If  tbe  evidence  bad  any  rele- 
vancy, It  was  too  remote  to  afford  tbe  basis 
of  a  logical  Inference  as  to  whose  contention 
was  correct  Circumstances  may  have  com- 
pelled the  plaintiff  to  accept  employment  at 
less  compensation.  On  tbe  contrary,  be  may 
bave  gotten  more.  In  either  event,  the  fact 
would  bave  been  so  remote  as  to  bave  af- 
forded only  tbe  basis  of  conjecture,  and 
could  .bave  been  of  no  material  probative 
valaa  In  determining  whose  version  of  the 
contract  was  correct.  Tbe  cases  dted  by 
appellant  are  not  directly  In  ipolnt  In  Lati- 
mer T.  Cotton  MUls,  66  S.  C.  136,  44  S.  E. 
569,  tbe  plaintiff  sued  to  recover  bis  sal- 
ary for  the  whole  year,  although  be  bad  serv- 
ed only  one  month.  It  was  held  tbat  tbe  de- 
fendant was  entitled  to  credit  for  what  be 
bad  earned  or  might,  by  reasonable  diligence 
and  effort,  have  earned  during  tbe  year  after 
he  waa  dlsdiarged  by  tbe  defendant  There- 
fore tbe  defwdabt  was  allowed  to  prove  what 
he  bad  received  In  other  employment  But 
In  this  case  the  plaintiff  sued  only  for  tbe 
time  that  be  actoally  served.  In  tbe  other 
cases  dted  (Tarrant  v.  Olttelson,  16  S.  C. 
231,  and  Bdward  t.  Bank,  87  B.  a  84,  68  S. 
B.  961),  It  was  held  that  In  actions  on  contract 
for  services,  where  there  Is  an  Issue  as  to  the 
price  or  compensation  agreed  on,  evidence 
as  to  tbe  value  of  tbe  services  rendered  is 
relevant,  not  as  tbe  ground  of  recovery,  but 
merely  as  tending  to  establish  tbe  probability 
or  Improbability  of  tlie  contentions  of  the 
parties.  But  In  neither  of  those  cases  was 
evidence  of  contracts  for'  similar  services 
between  tbe  plaintiff  and  other  persons  ad- 
mitted, though  It  may  be  conceded  that, 
under  some  circumstances,  such  evidence 
might  t>e  slightly  relevant.  But,  as  a  general 
rule.  It  Is  lnadmlssibl&  1  inilott  on  EJv.  { 
188.  In  all  cases,  tbe  admission  or  exduslon 
of  testimony  on  the  ground  of  relevancy  or 
irrelevancy  must  necessarily  be  left  to  the 
sound  discretion' and  Judgment  of  tbe  trial 
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Judge,  which  Is  snbject  to  review  only  when 
It  la  unreasonably  exercised  or  abused. 
OllTerv.  B.Oo.,66S.  C.26,43  8.E.307;  lEl- 
llott  on  Et.  Si  147, 148.  The  second  exception 
is  based  upon  a  misconception  of  the  testi- 
mony. The  plaintiff  testified  that  he  did  not 
begin  to  work  under  the  contract  until  the 
1st  of  April,  because  he  could  not  get  his 
samples,  through  no  fault  of  his,  but  that  his 
salary  began  the  1st  of  March.  There  was 
therefore  no  error  in  sustaining  the  verdict 
which  included  his  salary  for  the  month  of 
March.  Moreover,  the  answer  admitted  that 
plalntift  entered  upon  his  duties  on  the  1st 
of  March. 

[3]  The  third  exception  assigns  error  in 
refusing  to  set  aside  the  verdict,  because  the 
plaintiff  testified  that,  under  the  contract,  he 
was  to  canvass  certain  towns  in  South  Caro- 
lina and  some  in  North  CaroUna,  and  it  ap- 
peared that  he  had  not  canvassed  those  in 
North  CaroUna,  having  therein  breached  the 
contract  It  is  sufilcient  to  say  that  the  rec- 
ord fails  to  show  that  the  motion  for  a  new 
trial  was  based  upon  this  ground.  More- 
over, no  such  defense  was  set  up  in  the  an- 
swer, nor  does  it  appear  that  either  the  court 
or  the  jury  was  asked  to  consider  It  There- 
fore it  cannot  be  considered  by  this  court 

[4]  The  fourth  exception  assigns  error  in 
refusing  the  motion  for  a  new  trial,  be- 
cause, in  the  course  of  his  argument  to  the 
Jury,  plaintiff's  attorney  stated  that  the  com- 
plaint alleged  that  defendant  discontinued 
plaintiff's  services  in  the  latter  part  of  July, 
1912,  and  that  defendant  had  an  opportunity 
to  deny  the  fact  when  its  testimony  was 
taken  de  bene  esse,  and  had  not  done  so. 
Defendant's  attorney  interrupted  and  request- 
ed the  court  to  instruct  the  Jury  that  the 
complaint  contained  no  such  allegation.  The 
court  replied  that  the  Jury  would  have  the 
complaint,  and  could  read  it  for  themselves, 
and  see  what  It  contained.  In  the  first  place, 
it  does  not  appear  that  the  motion  for  a  new 
trial  was  based  upon  this  ground.  But,  if 
it  was,  it  was  properly  overruled.  While 
the  complaint  did  not  allege  that  the  plain- 
tiff's services  were  discontinued,  or  that  he 
was  discharged,  in  the  latter  iiart  of  July, 
it  did  allege  that  he  served  the  defendant 
from  the  1st  of  March  until  the  1st  of  Au- 
gust The  answer  also  alleged  that  the  rela- 
tions between  the  parties  terminated  on  or 
about  the  1st  of  August  It  is  not  perceived 
therefore  bow  the  defendant  was  prejudiced 
by  the  statement  or  that  there  was  any  er- 
ror in  the  ruling. 

[S]  The  fifth  exception  complains  of  error 
in  refusing  the  motion  for  a  new  trial,  be- 
cause part  of  the  argument  of  defendant's 
attorney  to  the  Jury  was  based  upon  testi- 
mony which  had  been  stricken  oat  It  does 
not  appear  that  this  was  a  ground  of  the  mo- 
tion for  a  new  trial.  But,  if  it  was.  It  was 
■•orrectly  overruled,  because  the  record  states 


that  as  soon  as  attention  was  called  to  the 
fact  that  the  testimony  had  been  stricken  out, 
the  defendant's  attorney  ceased  to  argue 
along  that  line. 

[6]  Besides,  the  court  was  not  asked  to 
make  any  ruling  or  to  give  any  tostructioa 
to  the  Jury  with  regard  to  the  matter.  More- 
over, it  does  not  appear  that  defendant  was 
or  could  have  b6«a  prejudiced  by  this  circom- 
stance. 

AfiSrmed. 

OART,  G.  J.,  and  WAITTS  and  OAGB,  33^ 
concur. 

"°°°°°"°'  m  a.  c  ru} 

SEA  COAST  TIMBER  CO.  et  at  v.  THOMAS. 
(No.  8863.) 

(Supreme  Court  of  South  Carolina.    July  8, 
1914.) 

1.  BjBOTincHT    (I    95*)  —  BvttDENO*  —  Sum- 

OIKNCT. 

Evidence  showing  a  chain  of  title  in  plain- 
ti6F8,  coupled  with  testimony  showing  tiiat 
their  predecessors  in  titie  paid  taxes  on  the 
land  and  had  possession  for  more  than  40 
years,  makes  out  a  prima  facie  case  of  owner- 
ship by  plaintiffs,  raising  a  presumption  that 
their  predecessors  in  title  took  under  a  grant 
from  the  state. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  {f  280-285;  Dec.  Dig.  f  85.*] 

2.  Ejectment   (J   106*)  —  Evidenck  —  Jtjrt 
Question. 

In  an  action  to  recover  land,  where  neither 

fiarty  deraigned  title  from  the  state,  but  both 
ntroduced  evidence  tending  to  raise  the  pre- 
sumption of  a  grant  the  question  of  title  la 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Ejectment 
Cent.  Dig.  IS  307-310;   Dec.  Dig.  {  106.*) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County. 

"To  be  officially  reported." 

Action  by  the  Sea  Coast  Timber  Company 
and  another  against  Harvey  C.  Thomas. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

W.  A.  Holman,  of  Charleston,  for  appel- 
lant Flcken  &  Erckmann,  of  Charleston, 
for  respondenta 

HYDBICK,  J.  This  was  an  action  to  recov- 
er a  tract  of  timber  land.  The  defendant 
denied  plaintiffs'  title,  asserted  title  in  him- 
self, and  pleaded  the  statute  of  limitation. 

[1]  The  plalntUts  proved  a  complete  dialn 
of  title  in  themselves,  which  had  Its  origin 
in  the  will  of  Thomas  Broughton,  dated  in 
1808.  Their  testimony  tended  to  show  tliat 
their  predecessors  In  title  had  paid  taxes  on 
the  land,  and  had  possession  more  than  40 
years  before  the  trial,  and  that  their  posses- 
sion continued  to  within  10  years  before  the 
commencement  of  the  action,  wliich  was  In 
1906.  They  proved  such  acts  of  ownership 
as  are  usually  exercised  over  woodland.  The 
testimony  was  Indefinite  and  somewhat  con- 
flicting as  to  the  dates  and  duration  of  these 
acts,  but  it  was  sufficient  to  make  out  a  prl- 
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ma  fade  case  and  raise  the  presumption  of 
a  grant  from  tbe  state.  Bardln  t.  Ins.  Co., 
82  S.  C.  368,  64  S.  E.  165;  Smyly  t.  CoUeton 
Ck)..  95  S.  C.  347,  78  S.  B.  1026. 

[2]  The  testimony  did  not  show  title  In 
defendant,  as  a  matter  of  law.  He  seems  to 
have  overlooked  the  .fact  that  his  possession 
did  not  commence  until  1003,  the  date  of  the 
conveyance  to  him,  and  that,  even  If  it  show- 
ed such  possession  In  him  and  his  grantors 
as  would  warrant  the  presumption  of  a  grant 
from  the  state,  still  the  Issue  should  have 
been  submitted  to  the  Jury,  whose  province 
It  was  to  determine  the  character  and  dura- 
tion of  the  possession  which  was  relied  upon 
hy  both  parties.  Smyly  v.  Colleton  Co., 
supra. 

There  was  therefore  no  error  in  submitting 
the  case  to  the  Jury  or  in  refusing  to  set  aside 
the  verdict. 

Afllrmed. 

GARY,  C.  J.,  and  WATTS  and  FRASBB, 
JJ.,  concur. 

(M  S.  C.  125) 

STURDYVIN  V.  ATLANTA  &  O.  AIR  LINE 
RT.  CO.    (No.  8867.) 


(Supreme  Court  of  South  Carolina. 
1014.) 


July  4. 


1.  Tbiai,  (8  130*)— Nonsuit— BviDKWOB. 

Os  motion  for  nonsuit,  the  evidence  and 
all  inferences  from  it  must  be  taken  most 
strongly  against  defendant,  and  where  there  is 
some  evidence  of  every  fact  essential  to  a  re- 
covery, the  motion  must  be  denied. 

[Ed.  Note.— For  other  caseR,  see  Trial,  Cent. 
Dig.^M  332,  333,  338-341,  365;    Dec.  Dig.  | 

2.  Master  and  Sebvant  (J  278»)— Injuby  to 

SEBVANT — NEOUOKNCE — ^£}VIDENCE. 

The  negligence  of  a  railroad  company  in 
failing  to  provide  handrails  and  running  boards 
at  the  sides  of  the  tender  of  switch  engines  can- 
not be  determined  conclusively  by  what  other 
railroad  companies  did  or  failed  to  do,  but  the 
fact  that  two  railroad  systems  bad  so  placed 
handrails  and  running  boards  has  some  bearing 
on  the  issue. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §«  054,  056-058,  060-060, 
071,  072,  077 ;    Dec.  Dig,  |  278.»] 

3.  Master  ard  Sebvant  ({  286*)— Injubt  to 
Sebvant  —  Negligence  —  Question  fob 
Jtrar. 

Whether  a  railroad  company  was  negligent 
in  failing  to  provide  handrails  and  running 
boards  at  the  aides  of  the  tender  of  switch  en- 
gines held,  under  the  evidence,  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fS  1001,  1006,  1008.  1010- 
1015,  1617-1033.  1036-1042,  1044,  1046-1050 ; 
Dec.  Dig.  {  286.*] 

4.  Masikb  ano  Sebvant  ({}  101,  102*)- In- 
JCBT  TO  Sebvant— Obligation  of  Masteb. 

The  duty  of  an  employer  to  furnish  appli- 
ances reasonably  safe  should  not  be  determined 
solely  with  reference  to  the  service  required, 
but  the  measure  of  the  duty  depends  also  on 
bow  the  service  is  customarily  performed  with 
the  knowledge  and  acquiescence  of  the  employ- 
er, and  his  duty  does  not  end  with  the  adoption 
of  a  proper  system  and  promulgation  of  suitable 
rules,  but  he  must  exercise  reasonable  care  to 


see  that  the  rules  are  enforced,  and  that  the 
Instrumentalities  furnished  are  properly  used. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  135,  171,  174,  178-184, 
102 ;   Dec.  Dig.  H  101.  102.*] 

6.  Mabtxb  and  Sebvant  (Sf  276,  278*)— In- 
JUBY  TO  Sebvant— Neougenox— Evidence. 
In  an  action  against  a  railroad  company 
for  injuries  to  a  brakeman  while  assisting  in 
operatmg  a  switch  engine,  evidence  held  to  sup- 
port a  finding  of  negligent  failure  to  provide  a 
safe  place  to  work,  in  that  the  rails  were  about 
18  inches  above  the  roadbed  when  they  should 
not  have  been  more  than  6  inches,  and  that  such 
negligence  was  the  proximate  cause  of  the  ac- 
cident. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §j  050-052,  054,  056-072, 
076,  977;    Dec.  Dig.  f{  276,  278.*] 

6.  Masteb  and  Servant  (5  280*)- Injuby  to 
Servant  —  Contbibutoby  Neoliobnob  — 
Question  fob  Juby. 

It  is  not  contributory  negligence  as  a  mat- 
ter of  law  for  a  brakeman,  assisting  in  operat- 
ing a  switch  engine,  to  ^et  on  or  off  a  moving 
engine,  unless  the  situation  is  such  as  to  make 
the  danger  of  doing  it  apparent  to  a  man  of 
ordinary  prudence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ft  1080,  1000,  1002-1132; 
Dec.  Dig.  {  280.*] 

7.  Masteb  and  Sebvant  (J  280*)— Ihjubt 
to  Sebvant— Contbibutoby  Nbqliobncx— 
Question  fob  Jury. 

Whether  a  brakeman,  injured  while  assist- 
ing in  operating  a  switch  engine,  was  guilty  of 
contributory  negligence  in  attempting  to  mount 
the  engine  while  in  motion,  held,  under  the  evi- 
dence, for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {$  1089,  1000,  1092-1132; 
Dec.  Dig.  I  289.*] 

8.  Master  and  Sebvant  (8  204*)— Injuby  to 
SuBVANT— Assumption  op  Risk. 

Under  the  Constitution,  the  defense  of  as- 
sumption of  risk  la  not  available  to  a  railroad 
company  when  sued  by  an  employ^  for  a  per 
sonal  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CTent  Dig.  ${  544-546;  Dec.  Dig.  S 
204.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  OreenviUe  County ;  S.  W.  G.  Shipp,  Judge. 

Action  by  John  M.  Sturdyvln  against  the 
Atlanta  &  Charlotte  Air  Line  Railway  Com- 
pany. From  a  judgment  for  complainant,  de- 
fendant appeals.    Affirmed. 

Oothran,  Dean  &  Cothran,  of  Greenville, 
for  appellant  Ansel  &  Harris,  of  Greenville, 
for  respondent 

HYDRI(3K,  J.  Plaintiff  recovered  Judg- 
ment against  defendant  for  $5,000  damages 
for  personal  injuries  sustained  while  assist- 
ing, as  a  brakeman,  In  operating  a  switch 
engine  in  defendant's  yard  at  Greenville,  S. 
C,  by  attempting  to  mount  said  engine  when 
it  was  In  motion.  The  engine  was  provided 
with  two  steps,  sometimes  called  running 
boards,  at  the  front,  on  each  side  of  the  draw- 
head,  and  two  on  the  rear  of  the  tender, 
similarly  placed.  The  steps  were  about  12 
inches  wide  and  3  feet  long,  with  backstops 
about  six  Inches  high.     They  extended  over 
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the  rails  and  hnng  about  12  Inches  above 
them.  They  were  so  placed  for  the  employfis 
to  stand  upon,  as  the  engine  '«rent  about  its 
business  over  the  yard,  and  so  that  they 
could  conveniently  get  on  and  off  to  throw 
switches  and  attend  to  their  other  duties. 
To  enable  him  to  better  perform  his  duties, 
and  especially  that  of  giving  signals  to  the 
engineer,  the  brakeman  waa  expected  to  ride 
on  one  of  the  steps  at  the  forward  end,  that 
is,  the  end  in  the  direction  in  which  the  en- 
gine was  moving. 

One  of  defendant's  yard  conductors,  who 
had  been  for  seven  years,  and  was  still 
at  the  time  of  the  trial,  in  defendant's  serv- 
ice, testified  that  he  had  instructions  from 
the  superintendent  not  to  allow  any  of  the 
employes  to  attempt  to  get  upon  the  steps  of 
an  approaching  engine  from  the  track,  pre- 
sumably because,  in  such  an  attempt,  to  fall 
or  a  misstep  would  throw  them  directly  in 
front  of  the  approaching  engine,  and  that 
they  were  permitted  to  mount  an  approaching 
engine  only  frond  the  side  of  the  track.  This 
Instruction  or  rule  was  generally  obeyed  and 
enforced.  Rule  11  of  the  company  was  as 
follows: 

"Ever;  employ^  must  ezercige  the  utmost  cau- 
tion to  avoid  injury  to  himself  or  to  his  fellows, 
especially  in  the  switching  of  cars,  and  in  all 
movements  of  trains,  in  which  work  each  em- 
ployg  must  look  after  and  l>e  responsible  for  his 
own  safety.  Jumping  on  or  off  trains  or  en- 
gines in  motion,  gettmg  between  cars  in  mo- 
tion to  couple  or  uncouple  them,  and  all  simi- 
lar imprudences  are  dangerous  and  in  viola- 
tion of  duty.'  All  employes  are  warned  that  if 
thejr  commit  these  imprudences  it  will  be  at 
their  own  peril  and  risk." 

It  will  be  seen  that  the  rule  does  not,  in  so 
many  words,  prohibit  the  practice  of  Jump- 
ing on  or  off  moving  engines  or  trains;  and, 
though  a  prohibition  of  It  may  be  implied 
from  the  warning  therein  given,  the  evidence 
Is  that,  In  that  respect,  the  mle  has  never 
been  observed  or  enforced.  On  the  contrary, 
the  custom  of  defendant's  servants  has  been 
to  get  on  and  off  moving  engines  and  trains, 
and  this  custom  has  been  so  general  and  long- 
continued  as  to  warrant  the  inference  that  It 
obtained  with  the  knowledge  and  acquies- 
cence of  defendant,  notwithstanding  the  rule. 
The  same  conductor  testified  that,  during 
seven  yeara  that  he  had  been  in  the  service, 
the  custom  had  prevailed  and  still  prevails, 
and  that  It  was  known  to  and  even  practiced 
by  the  superior  officers  and  agents  of  de- 
fendant In  fact,  he  said  that  he  did  not 
think  It  was  a  violation  of  the  rules. 

The  night  of  the  accident  was  dark  and 
rainy.  At  the  place  where  it  occurred  there 
was  no  light,  except  that  afforded  by  the 
switch  light  and  the  lantern  which  plaintiff 
carried,  and  the  tracks  were  on  an  embank- 
ment, which  began  to  slope  very  close  to  the 
end  of  the  cross-ties,  there  being  Just  enough 
room  for  a  person  to  walk  along  the  roadbed 
at  the  ends  of  the  cross-ties,  which  Were  from 
8  to  12  Inches  thick,  and  extended  about  that 


distance  outside  the  rails.  The  roadbed  was 
not  surfaced,  nor  was  there  any  baUast  be- 
tween the  cross-ties  outside  the  rails. 

Plaintiff  threw  the  switch  to  the  track  in- 
to which  he  had  been  ordered  to  take  the.en- 
^ne.  As  he  did  so,  the  engineer,  seeing  that 
the  switch  had  been  properly  set,  did  not  wait 
for  a  signal,  but  Immediately  reversed  his 
engine  and  started  badcwards  into  that 
track.  Plaintiff  was  standing  by  the  side  of 
the  track,  and,  as  the  engine  amiroached  him, 
at  a  speed  from  six  to  ^gfat  miles  an  hour, 
he  attempted  to  Jump  upon  the  step  at  the 
end  of  the  tender.  His  right  foot  struck  the 
edge  of  the  backstop  an  inch  or  two  above 
the  step,  glanced  off,  and  passed  between  the 
back  of  the  step  and  the  wheel.  Before  he 
could  recover  his  balance  his  leg  was  caught 
by  the  wheel  and  crushed,  so  that  It  had  to 
be  amputated  a  few  Inches  below  the  thlgli. 

[1]  The  sole  question  presented  by  the  ai>- 
peal  is  whether  the  trial  Judge  erred  in  re- 
fusing defendant's  motion  for  a  nonsuit  It 
Is  unnecessary  to  cite  authority  for  the  proi>. 
osltlon  that,  on  a  motlcm  for  nonsuit  the 
testimony  and  all  inferences  from  it  must  be 
taken  most  strongly  against  the  defendant 
It  Is  also  well  settled  that  if  there  was  any 
testimony  tending  to  prove  any  one  or  more 
of  the  specifications  of  negligence,  the  motion 
was  properly  refused.  It  follows  that  it  la 
necessary  to  consider  only  those  allegations 
of  negligence  which  are  found  to  be  support- 
ed by  the  evidence. 

[2,  S]  Negligence  is  charged  in  the  failure 
of  defendant  to  provide  handrails  or  grab- 
Irons  and  steps,  or  running  boards,  at  the 
sides  of  the  tender,  Plaintiff  testified  that 
it  would  be  easier  and  safer  to  get  on  and  off 
a  moving  engine  if  the  steps  were  on  the 
sides,  and  be  mentioned  two  railroad  systems 
which  had  them  so  placed.  While  It  is  true 
that  the  allegation  of  defendant's  negligence 
Is  not  to  be  tested  conclusively  or  exclusive- 
ly by  what  other  well-regulated  companies 
did  or  failed  to  do,  still  the  testimony  had 
some  bearing  upon  the  issue.  Lowrimore  r. 
Mfg.  Co.,  60  S.  C.  153,  38  S.  BL  430;  Bodie  ▼. 
B.  Co..  61  S.  O.  488,  39  S.  B.  TIS;  Jennings  v. 
Mfg.  Co.,  72  8.  O.  421,  52  S.  B.  113;  Fitzger- 
ald V.  Mfg.  Co.,  74  S.  C.  234,  64  S.  B.  373; 
Keys  V.  Granite  Co.,  76  8.  O.  286,  66  S.  B. 
949.  This  testimony  considered  in  connec- 
tion frith  and  in  the  light  of  the  other  testi- 
mony in  the  case,  and  especially  the  fact  that 
the  employes  were  permitted  to  mount  mov- 
ing engines  and  cars,  and  were  required, 
when  they  did  so,  to  mount  them  from  the 
side  of  the  track,  was  suOlclent  to  carry  the 
issue  to  the  Jury. 

[4]  The  learned  counsel  for  «ppellant  ad- 
mit that  if  the  testimony  warranted  the  in- 
ference that  defendant's  employes  were  re- 
quired to  get  on  and  off  moving  engines  and 
cars,  it  was  the  duty  of  defendant  to  furnish 
appliances  reasonably  safe  and  suitable  for 
such  service.    But  ttie  duty  of  the  master 
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should  not  be  determined  solely  wltb  refer- 
ence to  the  service  required.  The  measure 
of  the  duty  also  depends  somewhat  upon  the 
manner  in  which  the  service  is  customarily 
performed,  with  the  knowledge  and  acquies- 
cence of  the  master.  The  master's  duty  does 
not  end  with  the  adoption  of  a  proper  system 
and  the  making  and  promulgation  of  suitable 
rules  for  the  safety  of  his  servants.  He  Is 
bound  also  to  exercise  reasonable  care  and 
diligence  to  see  that  the  rules  are  enforced, 
and  that  the  instrumentalities  furnished  are 
properly  used.  8  Labatt,  M.  &  S.  (2d  Edv) 
U  1110, 1120. 

While  the  testimony  may  hot  warrant  the 
inference  that  the  employes  were  actually 
required  to  get  upon  moving  engines  and 
cars,  it  does  warrant  an  inference  of  an  In- 
vitation to  do  so,  implied  from  the  custom, 
and,  perhaps,  also,  that  doing  the  work  In 
the  customary  way  was  a  condition  of  re- 
maining in  the  service.  Under  such  drcum- 
Btances,  the  existence  of  the  rule  suggests  the 
possibility  of  its  having  been  made  and  pro- 
mulgated for  purposes  other  than  the  real 
desire  to  safeguard  the  defendant's  employes. 
Cnder  such  circumstances,  a  rule  should  not 
be  an  effective  shield  from  liability.  Bussey 
T.  Ry.,  78  8.  C  356,  68  S.  B.  1015,  Ann.  Cas, 
1912A,  89. 

16]  The  next  spedflcatlon  of  negligence 
which  finds  support  in  the  evidence  is  In  not 
providing  a  safe  place  to  work.  In  that  the 
rails  at  the  switch  were  about  18  inches 
al>ove  the  roadbed,  when  they  should  not 
have  been  more  than  6  Inches,  the  height  of 
the  rails  above  it  This  necessarily  involves 
the  allegation  that  the  roadbed  at  that  place 
should  have  been  surfaced  to  the  level  of 
the  tiH>  of  the  cross-ties.  Appellant  contends 
that  the  only  Inference  from  the  facts  and 
circumstances  is  that  this  defect  was  not  the 
cause  of  the  accident,  because  it  indisput- 
ably appears  that  the  sole  cause  of  the  acci- 
dent was,  not  that  plaintiff  did  not  Jump 
high  enough  to  catch  the  footboard,  but  be- 
cause his  foot  struck  the  backstop  Instead 
of  the  step.  This  argument  Is  planslble,  but 
It  leaves  out  of  view  the  fact  that  the  neces- 
sity of  having  to  make  such  a  high  step 
from  the  edge  of  the  embankment  may  have 
been  the  cause  of  plaintiff's  miscalculation, 
not  only  of  the  height  of  the  step,  but  also  of 
its  position  and  of  Ms  abiUty  to  safely  catch 
it.  It  is  matter  of  common  knowledge  and 
experience  that  such  a  feat  is  more  easily 
and  safdy  accomplished  from  a  level  sur- 
face. Such  an  equation  is  composed  of  nu- 
merous factors  of  more  or  less  importance; 
and  It  may  be  that  one  of  the  most  important 
here  involved  was  the  failure  of  plaintiff's 
mind  to  properly  and  accurately  direct  his 
physical  energies  in  the  attempt,  on  account 
of  the  situation  and  circumstances  mention- 
ed. In  Strauss  v.  R.  C!o.,  94  S.  C.  324,  77  S. 
B.  1117,  an  Iron  bolt  was  allowed  to  remain 
on  the  ground  In  the  defendant's  yard,  where 


employes  were  constantly  getting  on  and  oB 
moving  engines  and  cars.  The  plaintiff  step- 
ped from  a  moving  engine  upon  it,  and  it 
either  rolled,  or  his  foot  slipped  from  it,  and 
he  was  thrown  under  the  engine  and  injured. 
It  was  held  that,  allowing  this  bolt  to  remain 
upon  the  yard,  in  connection  with  the  un- 
evenness  or  irregularities  in  the  surface  of 
the  groond,  was  sufBclent  evidence  of  negli- 
gence to  carry  the  case  to  the  Jury.  This  is 
a  much  stronger  case  than  that  In  view  of 
the  known  and  permitted  custom  of  employes 
Jumping  on  and  off  moving  engines  and  cars, 
and  the  fact  that  it  was  frequently  done  in 
the  night  and  of  the  absence  of  light,  except 
tliat  afforded  by  the  switch  light  and  the 
plaintiff's  lantern,  It  was  properly  left  to 
the  Jury  to  say  whether  the  place  was  rea- 
sonably safe  or  not 

[6]  The  next  question  to  be  considered  is 
whether  the  motion  should  have  been  grant- 
ed, because  the  testimony  is  susceptible  of  no 
other  Inference  than  that  plaintiff  was  guilty 
of  contributory  negligence.  That  contention 
Is  stated  by  appellant  as  follows: 

"As  the  Bwitch  engine  was  backing  XHust  the 
spot  where  the  plaintiff  had  thrown  the  switch 
and  where  he  was  standing  in  a  place  of  per- 
fect safety,  the  plaintiff  attempted  to  board  the 
switch  engine  upon  the  rear  footl>oard  of  the 
tender,  which  was  then  in  front,  as  the  engine 
was  running  iMckwards,  in  direct  violation  of 
the  rules  of  the  company,  which  forbids  em- 
ployes from  jumping  on  engines  in  motion  in  the 
nighttime,  incumbered  with  a  lantern  in  one 
band,  at  a  point  inadequately  lighted  for  such 
an  attempt  where  the  distance  from  the  ground 
to  the  step  was  greater  than  at  other  points 
of  the  yard,  and  when  he  knew  that  a  false 
step  or  other  miscalculation  would  inevitably 
throw  him  directly  in  the  path  of  the  approach- 
ing engine,  when  there  were  other  safe  places 
accesslole  to  him  for  boarding  the  same,  and 
when  care  for  his  own  protection  required  that 
he  should  wait  until  the  engine  stopped." 

[7]  The  effect  of  the  allied  violation  of 
the  rule  has  already  been  discussed.  It  Is 
not  contributory  negligence  to  get  on  or  off 
a  moving  train,  unless  the  situation  and  cir- 
cumstances are  such  as  to  make  the  danger 
of  doing  so  apparent  to°  a  man  of  ordinary 
prudence,  and  ordinarily  It  Is  a  question  of 
fact  for  the  Jury.  Strauss  v.  R.  Co.,  supra, 
and  cases  cited.  The  facts  and  circumstances 
of  this  case  were  susceptible  of  more  than  one 
inference,  and  that  question  was  properly 
sent  to  the  Jury, 

[I]  Under  the  Constitution  of  this  state,  the 
defense  of  assumption  of  risk  was  not  avail- 
able to  defendant.  Youngblood  v.  R.  Co.,  60 
S.  C.  9,  38  S.  E.  232,  85  Am.  St  Rep.  824; 
Bodie  V.  Ry.,  61  S.  C.  468,  39  S.  B.  715. 

These  views  make  It  unnecessary  to  con- 
sider the  other  grounds  of  nonsuit,  or  the 
ground  upon  which  plaintiff  asked  that  the 
Judgment  below  be  sustained,  to  wit,  that 
the  action  was  under  the  federal  Employers' 
Liability  Act  (Act  April  22,  1908,  c.  149.  .35 
Stat  65  [U.  S.  Comp.  St  Supp.  1911,  p.  13221). 
and  the  alleged  failure  of  defendant  to  com- 
ply with  the  Safety  Appliance  Act  of  Con- 
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cress  (Act  Harch  2, 1895,  c  196,  27  Stat  531 
[U.  S.  Comp.  St  1901,  p.  8174]). 
Affirmed* 

GARY,  C.  J.,  and  WATTS,  FRASBB,  and 
GAGB,  JJ.,  concur. 

(«•  8.  a  U4)  ''°°^"™ 

STATB  r.  KNOX.    (No.  8864.) 

(Supreme  C!onrt  of  South  (TaroUno.    July  3, 
1914.) 

1.  WiTNKSaiES  (i  837*)— IVPEAOHHKNT— GHAB- 

ACTER. 

Where  a  defendant  testifies  in  his  own  be- 
half, his  character  for  veracity  is  thereby  open- 
ed, and  be  may  be  cross-examined  about  any 
of  his  past  transactions  affecting  his  credibil- 
ity; but  his  testimony  in  his  own  behalf  does 
not  open  hia  (eneral  moral  character. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Die.  H  1113,  1129-1132,  1140-1142, 
1146-1148;   Dec.  Dig.  {  337.*] 

2.  Witnesses  ({  337*)— GBoss-EXAiaNATioN 
— Credibilitt. 

In  a  prosecution  for  assault  and  battery 
with  intent  to  kill,  where  defendant  testified  in 
his  own  behalf,  questions  on  cross-examination 
as  to  whether  he  had  been  in  similar  difficul- 
ties before,  and  bad  cut  a  certain  named  per- 
son, did  not  tend  to  impeach  his  credibility,  as 
distinguished  from  his  general  moral  character, 
and  hence  were  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  M  1113,  1129-1132,  1140-1142, 
114ft-1148;    Dec.  Dig.  {  337.*] 

3.  WiTircsazB   (|  297*)— Impeachmknt  — Ao- 

CTJSATION  or  C&IME. 

Such  testimony  was  inadmissible  also  be- 
cause it  tended  to  expose  defendant  to  a  crim- 
inal liability,  or  to  some  Idnd  of  punishment,  or 
to  a  criminal  charge. 

[Ei.  Note. — For  other  cases,  see  Witnesses. 
Cent.  Dig.  »  1011,  1026-1037;  Dec.  Dig.  | 
297.*] 

4.  Indictment  and  iNJOBMAneN  (§  189*)— 
Offenses  Inclttdko  —  Assault  with  in- 
TENT  TO  Kill. 

Under  an  indictment  charging  assault  and 
battery  with  intent  to  kill,  a  jury  can  find  the 
defendant  guilty  of  an  assault  and  battery. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  C!ent.  Dig.  {}  682-595;  Dec. 
Dig.  I  189.*] 

6.  Homicide  (J  310*)— Assault  with  Intent 
TO  Kill— Instructions  —  Issues  and  Evi- 
dence. 

Evidence,  in  a  prosecution  for  assault  and 
battery  with  intent  to  kill,  where  defendant  at- 
tempted to  show  that  he  acted  In  self-defense, 
held  to  require  the  submission  of  simple  as- 
sault and  battery. 

[E^.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  667-661 ;   Dec.  Dig.  {  310.*] 

6.  Homicide  ({  310*)— Assault  with  Intent 

TO  Kill— Instructions. 

It  is  not  error  to  refuse  to  submit  the 
question  of  assault  and  battery  under  an  indict- 
ment for  assault  and  battery  with  intent  to 
kill,  unless  there  is  testimony  to  show  that  de- 
fendant is  only  guilty  of  assault  and  battery. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  657-661 ;    Dec.  Dig.  i  310.*] 

Gage,  J.,  dissenting  in  part. 

Appeal  from  General  Sensions  Circuit 
Court  of  Anderson  County;  H.  F.  Rice, 
Judge. 


"To  be  officially  reported." 

Ab  Knox  was  convicted  of  assault  and  bat- 
tery of  a  lil«h  and  aggravated  nature,  and 
he  appeals.    Reversed  and  remanded. 

A.  H.  Dagnall,  of  Anderson,  for  appellant. 
P.  A.  Bonham,  Sol.,  of  Greenville,  for  tbe 
State. 

GARY,  O.  J.  The  defendant  was  indicted 
for  assault  and  battery  with  intent  to  kill, 
and  was  convicted  of  assault  and  battery  of 
a.  high  and  aggravated  nature. 

The  first  question  that  will  be  considered 
Is  whether  there  was  error,  on  the  part  of 
his  honor  the  presiding  Judge,  in  allowing 
the  solicitor  to  cross-examine  the  defendant, 
over  his  objection,  as  to  other  quarrels,  not 
connected  in  any  way  with  the  offense  for 
which  he  was  on  trial,  when  he  had  not  in- 
troduced testimony  as  to  bis  reputation  for 
peace  and  good  order. 

The  record  shows  that  the  following  took 
place  during  the  cross-examination  of  the  de- 
fendant by  the  solicitor : 

"Q.  Now,  Knox,  this  isn't  the  first  time  you 
have  been  in  trouble  like  this,  is  it?  A.  Trouble 
like  what?  O.  Why,  like  this,  this  fight?  As 
a  matter  of  tact,  it  is  a  common  practice  of 
yours  to  do  things  of  this  kind,  isn  t  it?  Ton 
cut  Mr.  Trammel  over  there  at  Belton,  didn't 
you?  Objected  to  by  Mr.  Dagnall:  It  is  not 
permissible  to  cross-examine  the  defendant  on 
quarrels  with  persons  other  than  the  prosecu- 
tor, as  this  does  not  tend  to  affect  the  credibility 
of  the  defendant  The  defendant  has  not  put 
in  issue  bis  reputation  or  character  for  peace 
and  good  order;  therefore  the  state  cannot  at- 
tempt to  show  that  he  has  a  turbulent  or  vio- 
lent character.  The  only  issue  in  this  case  is 
this:  Is  the  defendant  guilty  of  an  assault  and 
battery,  with  intent  to  kill,  upon  one  Frank 
Fant?  And  other  quarrels  would  be  irrelevant 
and  prejudicial  to  the  defendant,  as  we  did  not 
anticipate  that  we  would  have  to  answer  for 
every  difficulty  in  which  the  defendant  might 
have  been  connected  in  the  past  Mr.  Booham: 
Your  honor,  if  they  put  witnesses  up  as  to  his 
reputation,  I  could  bring  witnesses  here  to  con' 
trovert  them.  But,  where  the  man  goes  on 
the  stand  himself,  he  certainly  lays  the  gate 
open  to  all  of  his  previous  actions,  to  discred- 
it his  statements  In  this  particular  case,  and  I 
am  entitled  to  prove,  if  I  can,  by  his  own  admis- 
sions on  cross-examinations  that  he  has  a  turbu- 
lent and  violent  character.  Court:  Go  on;  I 
will  let  you  examine  him." 

His  honor  the  presiding  Judge  also  allowed 
the  solicitor  to  ask  the  defendant  the  follow- 
ing questions  on  cross-examination: 

"Didn't  you  go  up  to  the  home  of  Mr.  Goker 
on  one  occasion  and  raise  a  row?  •  •  • 
Well,  you  went  up  there  and  got  into  a  fight 
with  him,  didn't  you?  Now,  didn't  you  on  an- 
other occasion,  at  your  home  on  Christmas  eve, 
didn't  your  own  brother-in-law  shoot  at  you, 
for  hitting  your  sister  in  the  head  with  a  pair 
of  brass  knucks?" 

[1-S]  There  is  a  marked  distinction  between 
the  credibility  and  the  character  of  a  wit- 
ness. 

"There  is  a  wide  difference  between  charac- 
ter and  conduct  for  a  time,  and  one  equally 
wide  between  general  character  and  proper  cred- 
it on  a  special  trial  or  occasion."     Chapman 
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▼.  Cooler,  12  Rich.  664:  State  r.  Jones,  29  S. 
C.  201.  7  8.  B.  296;  State  ▼.  Wallace.  44  S. 
0.  3S7,  22  8.  B.  4U;  Stete  t.  Rice,  4^  8.  C. 
.  418.  27  8.  B.  462.  61  Am.  8t  Rep.  616;  State 
T.  Sommer.  65  8.  C.  82,  82  S.  B.  771,  74  Am. 
8t  Rep.  707;  State  v.  Stnkea,  78  a  C.  886, 
53  &  B.  643. 

The  general  rnle  for  attactdng  the  credi- 
bility or  character  of  a  witness  Is  folly  stat- 
ed In  the  case  of  Sweet  t.  Gllmore,  62  S.  C. 
630,  30  S.  B.  395,  cited  with  approval  in  State 
y.  Gibson,  83  8.  a  34,  64  8.  E.  607,  916. 

In  the  case  of  State  t.  Robertson,  26  S.  0. 
121,  1  8.  R  446,  the  court  held  that  the  gen- 
erally accepted  doctrine  was  that  'where  the 
defendant  testifies  la  his  own  behalf  his  char- 
acter for  truth  and  veracity  is  thereby  uncov- 
ered but  not  bis  general  .moral  character. 
In  that  case  the  following  language  from 
Whart.  Cr.  Bvld.  §{  429,  433,  was  quoted  with 
approval: 

"A  party,  it  may  be  said  generally,  when  he 
becomes  a  witness,  is  subject  to  the  usual  du- 
ties, liabilities,  and  limitations  of  witnesses. 
•.  *  ♦  His  character  for  truth  and  veracity 
may  be  impeached  and  bis  testimony  may  be 
commented  on  by  counsel  to  the  same  effect  as 
the  testimony  of  other  witnesses." 

A  witness  may  decline  to  answer  a  question 
tending  to  subject  him  to  a  criminal  prosecu- 
tion. State  r.  Mitchell,  66  8.  C.  624,  35  S.  B. 
210. 

"The  defendant,  when  sworn  in  his  own  be- 
half, may  be  asked  on  cross-examination  about 
any  of  his  past  transactions  tending  to  affect 
bis  credibili^,  but  not  about  such  as  affect  his 
character  in  other  respects."  State  v.  Mills,  79 
S.  C.  187,  60  S.  E.  664. 

The  testimony  to  which  the  defendant  in- 
terposed objections  did  not  tend  to  impeacb 
bla  credibility,  and,  as  he  had  not  put  taU 
character  in  Issue  for  peace  and  good  order, 
the  testimony  was  not  admissible. 

"In  regard  to  the  privilege  of  witnesses  In 
not  being  compellable  to  answer,  the  cases  are 
distinguishable  into  several  classes:  (1)  Where 
the  answer  will  have  a  tendency  to  expose  the 
witness  to  a  penal  liability,  or  to  any  kind  of 
punishment,  or  to  a  criminal  charge.  Here  the 
aathorities  are  exceedingly  clear,  that  the  party 
is  not  bound  to  answer.''^   6r.  on  Bvid.  |  461. 

It  virlll  thus  be  seen  that  there  are  three 
reasons  why  the  testimony  was  erroneonsly 
admitted:  (1)  Because  it  did  not  tend  to  af- 
fect the  credibility  of  the  witness;  (2)  such 
testimony  tended  to  subject  the  defendant  to 
a  penal  liability  or  to  some  kind  of  punish- 
ment, or  to  a  criminal  diarge;  and  (8)  be- 
cause the  defendant  had  not  put  in  issue  hla 
<diaracter  for  peace  and  good  order.  The  ex- 
ceptions raising  this  question  are  sustained. 

The  next  assignment  of  error  ia  aa  fol- 
lows: 

"Because  his  honor  erred  in  failing  and  refus- 
inc  to  charge  the  law  of  simple  assault  and  bat- 
tery, and  in  not  allowing  the  Jury  to  pass  upon 
this  issue.  It  is  respectfully  submitted  ttiat 
the  law  of  simple  assault  and  battery  was  ap- 
plicable, as  there  was  evidence  introduced  upon 
which  the  jury  might  well  have  rendered  a  ver- 
dict of  guilty  of  assault  and  battery,  and  the 
j'jdge,  instead  of  passing  upon  this  question  of 
fact,  prohibited  by  article  6,  t  26,  of  the  Consti- 
tstion  «f  1896,  siioald  have  allowed  the  Jury  to 


decide  the  degree  of  the  offense,  if  any,  of  which 
the  defendant  was  guilty." 

The  following  statement  appears  la  the 
record: 

"Just  before  his  argument  to  the  ivrj,  Mr. 
Dagnall  asked  the  court  to  charge  the  jury  that 
any  one  of  four  verdicte  could  be  rendered  in 
this  case ;  it  depending  upon  the  view  that  the 
jury  might  take  of  the  testimony.  First  the 
jury  might  find  a  verdict  of  guilty  of  assault 
and  battery  with  intent  to  kill,  or  guilty  of  as- 
sault and  battery  of  a  high  and  aggravated  na- 
ture, or  guilty  of  assault  and  battery,  or  not 
guilty.  The  court  was  especially  requested  to 
submit  to  the  jury  the  issue  of  simple  assault 
and  battery.  The  court  declined  to  submit  the 
issue  of  simple  assault  and  battery,  and  charged 
the  jury  as  follows:  ♦  •  •  Now,  Mr.  Fore- 
man and  gentlemen,  if  yon  find  this  man  guilty 
of  assault  and  battery  with  intent  to  kill,  say 
guilty,  and  sign  your  name  as  foreman.  If 
vou  find  him  guilty  of  assault  and  battery  of  a 
Digh  and  aggravated  nature,  say  guilty  of  assault 
and  battery  of  a  high  and  aggravated  nature, 
and  sign  your  name  as  foreman.  If  you  find 
that  be  is  not  guilty,  say  not  guilty,  and  sign 
your  name  as  foreman." 

[4,1]  The  substance  of  the  testimony  Is 
thus  stated  in  the  record: 

"The  evidence  introduced  by  the  stete  tended 
to  show  the  following:  That  the  defendant  and 
prosecutor  first  had  some  words  upon  the  trol- 
ley between  Anderson  and  Belton,  and  that  the 
defendant  used  opprobrious  language  towards 
the  prosecutor;  that  when  the  car  arrived  at 
Belton  there  were  other  words,  and  defendant 
was  arrested  by  the  police,  but  was  released  up- 
on a  bond  for  $10;  that  the  defendant  and  the 
prosecutor  met  again  at  a  livery  stable;  that, 
when  the  prosecutor  discovered  tiie  presence  of 
the  defendant,  he  undertook  to  leave  the  building 
by  the  rear,  and,  upon  finding  that  he  could  not, 
he  started  out  of  the  front;  that  he  was  accosted 
by  the  defendant,  who  again  used  opprobrious 
language  towards  the  prosecutor,  who  struck  the 
defendant;  that  they  grappled  Immediately  with 
each  other  and  fell  to  the  ground,  the  prosecu- 
tor on  top;  that  during  the  struggle  the  prose- 
cutor was  cut  by  the  defendant ;  that  the  defend- 
ant did  not  have  time  to  get  the  knife  from  his 
pocket,  after  be  was  struck  by  the  prosecutor; 
that  the  defendant  had  been  drinking.  The  evi- 
dence introduced  by  defendant  tended  to  show 
that  the  defendant  acted  in  self-defense  through- 
out the  di£Bculty,  and  that  the  prosecutor  was 
the  aggressor.  Mo  evidence  was  introduced  by 
defendant  as  to  his  reputation  for  peace  and 
good  order." 

The  rule  Is  well  settled  that  an  indictment 
for  a  higher  offense  will  sustain  a  conviction 
for  a  lower  offense  Included  In  the  higher, 
and  that  a  Jury  can  find  a  defendant  guilty 
of  an  assault  and  battery  under  an  Indict- 
ment charging  assault  and  battery  with  in- 
tent to  kllL  2  Ena  PI.  ft  Fr.  856,  857. 
There  was  testimony  from  which  the  Jury 
might  have  drawn  a  reasonable  inference, 
that  the  defendant  was  only  guilty  of  assault 
and   battery. 

[6]  It  is  not  error,  however,  for  a  presid- 
ing Judge  to  refuse  to  submit  the  question  of 
assault  and  battery  tn  the  Jury,  under  an 
Indictment  for  assault  and  battery  with  in- 
tent to  kill,  unless  there  Is  testimony  tending 
to  show  that  the  defendant  la  only  guilty 
of  assault  and  battery.   State  t.  Da  Rant,  87 
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S.  G.  532,  70  8.  E.  806.    The  excq^tton  rais- 
ing thla  qneetton  Is  also  sustained. 

Judgment  reversed,  and  the  case  remand- 
ed for  a  new  trial. 

HTDRICK.  WATTS,  and  FRASEB,  JJ^ 
concur. 

6AGE,  J.  (dissenting  in  part).  I  concur  on 
the  first  Issue,  though  I  had  thought  the 
law  to  be  otherwise  than  as  stated  by  the 
Chief  Justice.  On  the  second  Issue  I  concur 
In  the  rule  stated  by  the  Chief  Justice ;  but, 
applied  to  the  testimony,  the  rule,  in  my 
judgment,  sustains  the  court  below. 

The  verdict  excluded  the  plea  of  self-de- 
fense, and  made  the  defendant  a  wrong- 
doer. What  was  the  measure  of  hla  gnllt? 
The  weapon  used  was  a  knife;  and  It  was 
stated  at  the  bar  that  the  cutting  was  "rath- 
er serious."  In  my  judgment  there  was  no 
testimony  from  which  the  jury  might  have 
drawn  a  reasonable  Inference  that  the  de- 
fendant was  guilty  only  of  simple  assault 
and  battery.  On  that  issue  of  fact,  I  dis- 
sent 

(«8  s.  c.  133) 

STATE  V.  McOOT.     (No.  8868.) 

(Sopreme  Court  of  South  Carolina.     July  4, 
1914.) 

CBnaiTAi.  Law   (f  107*)— Verub— Jubudio- 

HON. 

Under  Const,  art.  1,  f  17,  providing  that 
no  person  shall  be  held  to  answer  for  a  crime 
except  in  the  conn^  where  the  crime  shall  have 
been  committed,  the  right  of  a  party  to  be 
tried  In  a  county  where  the  crime  was  commit- 
ted is  jurisdictional,  and  hence  defendant  could 
not  be  lawfully  convicted  in  L.  connty  for  sell- 
ing a  mortgaged  mule  in  O.  county. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  219 ;  Dec.  Dig.  1 107.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Lee  County ;  T.  S.  Sease,  Judge. 

"To  be  ofllclally  reported." 

C.  H.  McCoy  was  convicted  In  Lee  C!ounty 
for  selling  a  mortgaged  mule  in  Chesterfield 
Connty,  and  he  appeals.    Reversed. 

T.  H.  Tatum,  of  BlsbopviUe,  for  appellant 
P.  H.  StoU,  of  Klngstree,  and  B.  F.  Eelley, 
of  BlshopviUe,  for  the  State. 

GABT,  C.  J.  The  following  statement  ap- 
pears in  the  record : 

"The  defendant  in  this  case  was  indicted  by 
the  grand  jury  of  Lee  county  for  the  disposing 
of  one  mule  over  which  J.  M.  ft  B.  L.  Hearn,  a 
copartnership,  doing  business  .  at  Bisbopville, 
Lee  county,  S.  C,  held  a  lien,  to  wit  a  chattel 
mortgage;  the  amount  due  thereon  being  $65. 
The  case  was  tried  before  his  honor,  Judge  T. 
S.  Sease,  and  a  jury,  during  the  fall,  1913,  term 
of  the  court  of  general  sessions  for  Lee  county, 
and  resulted  in  a  verdict  of  guilty  and  sentence 
thereon.  The  evidence  of  both  the  state  and  the 
defendant  disclosed  that  the  defendant  resided 
in  Chesterfield  county,  and  while  so  residing  pur- 
chased a  mule  from  J.  M,  ft  R.  L.  Hearn,  giv- 
ing a  chattel  mortgage  as  part  payment  o(  the 
purchase  price.  That  this  mortgage  was  re- 
corded in  Ctiesterfleld  connty,  and  nowhere  else. 


That  the  defendant  took  tlie  mule  to  Chester- 
field county  and  disposed  of  it  in  that  eountyi 
and  that  the  debt  was  not  paid,  within  ten  days, 
nor  the  money  deposited  with  the  clerk  of  court 
for  Iiee  connty  to  cover  the  debt.  At  the  doae 
of  the  state's  case,  the  defendant  moved  for  the 
direction  of  a  verdict,  on  the  ground  that  the 
evidence  shows  that  toe  property  was  disposed 
of  in  Chesterfield  county  and  not  in  Lee  coun- 
ty, which  motion  was  overruled.  At  the  close 
of  all  the  testimony  in  the  case,  the  defendant 
renewed  his  motion  for  a  directed  verdict  upon 
the  same  groimd,  which  motion  was  again  over- 
ruled. The  defendant  asked  the  court  to  charge 
that  it  must  be  proven  that  the  property  was 
disposed  o(  within  Lee  county,  in  order  to  giv* 
the  court  of  general  sessions  of  Lee  county 
jurisdiction,  which  request  was  denied.  The  ap- 
peal questions  these  rulings  of  the  circuit 
judge.'^ 

Section  17,  art  1,  of  the  Constitatlon,  pro- 
vides that: 

"No  person  shall  be  held  to  answer  for  any 
crime  where  the  punishment  exceeds  a  fine  of 
one  hundred  dollars  or  imprisonment  for  thirty 
days  •  *  *  unless  on  a  presentment  or  in- 
dictment of  a  grand  jury  of  the  county  where 
the  crime  shall  have  been  committed." 

The  case  of  State  ▼.  Blakeney,  33  S.  C 
111,  11  S.  E.  637,  shows  that  the  question 
whether  the  crUne  was  committed  In  the 
county  alleged  in  the  indictment  Is  jurisdic- 
tional in  its  nature,  and  therefore  does  not 
Involve  the  merits  of  the  case.  And  in  the 
case  of  State  v.  Browning,  70  S.  C.  466,  50 
S.  E.  186,  it  was  held  that  such  objection  re- 
lates to  the  jurisdiction  of  the  person,  and 
is  waived  when  the  defendant  contests  the 
case  upon  the  merits. 

The  foregoing  statement  of  facts  shows 
that  there  was  error  on  the  part  of  his  hon- 
or, the  presiding  judge,  in  refusing  to  direct 
a  verdict  in  favor  of  the  defendant  on  the 
ground  that  the  crime  was  not  committed  in 
Lee  county.  It  would  thus  have  appeared 
upon  the  record  that  the  merits  of  the  case 
were  not  Involved  and  that  the  defendant 
was  subject  to  Indictment  in  Chesterfield 
county. 

Judgment  reversed. 

HYDRICK,  WATTS,  FRASER,  and  GAGE, 
JJ.,  concur. 

'""^^^^  (141  Ofc.  gog) 

NBAL-BLUN  CO.  v.  ROGERS  et  aL 
(No.  393.) 
(Supreme  Court  of  Georgia.     June  12,  1914.> 

(SyUabiu  hy  the  Court.) 
\.  Clbbks  of  Coubts  (I  72*)— DoTT  or  Orn- 

CBR— Breach. 

It  is  the  ofiidal  duty  of  the  clerk  of  the  sn- 
perior  conn  to  record  with  reasonable  prompti- 
tude a  materialman's  claim  of  lien,  and  a  fail- 
ure in  this  respect  is  a  breach  of  that  duty. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  »  119-126;  Dec.  Dig.  | 
72.*] 

2.  CLsaiKB  OF  CouBTS  (SS  74,  76*)— Ofbiciai. 

BoNns— LiABiuTT  or  OFmcEB— Nowsurr. 
In  order  to  render  the  clerk  and  the  sure- 
ties on  his  official  bond  liable  for  the  former's 
misfeasance,  both  a  breach  of  duty  and  conse- 
qnent  damage  must  be  shown. 

(a)  Where  the  statute   reqi^es  a  material- 
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man'*  Uen  to  be  recorded  'wlthiii  a  certain  time 
from  the  date  the  materials  are  f nmished,  to 
entitle  him  to  a  Uen  on  the  property  improved, 
and  the  materialman  within  that  period  of  time 
files  his  claim  of  Uen  -with  the  clerk  of  the  sn- 
perior  court  for  record,  who  ne^Ugentljr  fails  to 
record  it  irithin  the  time  provided  by  statnte, 
and  on  this  account  the  claim  of  Uen  is  lost, 
the  materialman,  as  a  condition  precedent  to 
establishing  that  he  has^  been  damaged,  will  not 
be  reqmred  to  show  that  he  instituted  a  f  ore- 
dosure  proceeding  which  failed  on  account  of 
the  clerk's  default 

(b)  There  being  evidence  to  aathorize  an  in- 
ference that  the  plaintiff  compUed  with  the 
statntory  requisites  entitling  bim  to  a  Hen  for 
materials  furnished  to  the  contractor  for  the 
improvement  of  the  premises  of  another,  and 
that  the  Uen  was  lost  because  of  the  misfeas- 
ance of  the  derk,  and  that  the  contractor  is  in- 
solvent, a  prima  facie  case  was  made  out,  and 
it  was  error  to  grant  a  nonsuit. 

(Ed.  Note. — For  other  cases,  see  Clerks  of 
Courts.  Cent  Dig.  H  127-142;  Dec.  Dig.  H 
74,  75. •] 

Error  from  Snperlor  Conrt,  Tattnall  Coan- 
ty;  W.  W.  Sheppard,  Judge. 

Action  by  the  Neal-Blun  Company  against 
R.  J.  Rogers  and  othera.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed. 

Way  ft  Bnrkbalter,  of  ReidsvUle,  for  plain- 
tur  in  error.  James  K.  Hlnes,  of  Atlanta, 
and  B.  C.  Collins,  of  ReidsvUle,  for  defend- 
ants in  error. 

EVANS,  P.  J.  This  Is  an  action  against  a 
clerk  of  the  superior  court  and  the  sureties 
on  his  official  bond  to  recover  damages  al- 
leged to  have  occurred  because  of  the  fallnre 
of  the  clerk  to  record  the  plaintiff's  mate- 
rialman's lien  until  after  the  time  provided 
by  law  for  the  record  of  such  Uen  bad  ex- 
pired. The  court  granted  a  nonsuit,  and  ex- 
ception Is  taken  to  that  judgment.  It  ap- 
peared, upon  the  trial,  that  the  buUdlng  com- 
mittee of  the  Farmers'  Supply  Company,  a 
corporation,  entered  into  a  contract  with 
George  L.  Adams  for  the  construction  of 
certain  stores  at  the  agreed  price  of  $12,000. 
The  plaintiff  sold  to  the  contractor  certain 
materials  amounting  to  the  principal  sum  of 
$484,  which  were  used  In  the  construction  of 
tbe  building,  the  last  item  being  furnished 
on  >.'ovember  24, 1906.  On  February  21, 1907, 
the  plaintiff,  through  Its  president,  filed  for 
record  with  the  clerk  of  the  superior  court  of 
Tattnall  county  its  claim  of  Uen  against  the 
Farmers'  Supply  Company  for  the  materials 
famished  the  contractor.  At  tbe  time  of 
filing  the  claim  of  lien  the  president  of  the 
plaintiff  corporation  told  the  clerk  that  the 
time  allowed  for  recording  would  expire  in 
a  few  days,  and  Impressed  upon  him  tbe 
necessity  of  an  Immediate  record.  He  paid 
tbe  clerk  bis  fee.  The  claim  of  Uen  was  not 
recorded  until  March  18,  1907,  which  was 
a  date  subsequent  to  the  time  allowed  by  law 
for  the  record  of  the  lien.  In  November, 
1907,  the  plaintiff  Instituted  a  proceeding  in 
tbe  snperlor  conrt  of  Tattnall  county  aigainst 


the  Farmers'  Supply  GonnMiny,  a  corporation 
of  Tattnall  coonty,  to  foreclose  its  material- 
man's Uen  upon  the  property  Improved.  In 
April,  1900,  this  suit  was  amended  by  making 
Adams,  the  contractor,  who  was  a  resident 
of  Montgomery  connty,  a  party  defendant 
After  the  amendment  Adams  acknowledged 
service  and  waived  process.  Tbe  suit  even- 
tuated in  a  verdict  In  favor  of  the  material- 
man against  the  contractor  for  the  sum  of 
$484-60,  principal,  and  $99.45,  Interest  to 
date,  and  In  favor  of  the  Farmers*  Supply 
Company.  The  Judgment  which  the  plain- 
tiff recovered  against  Adams  has  never  been 
satisfied;  and  Adams,  at  the  time  of  the  in- 
stitution of  the  proceeding  against  the  own- 
er of  tbe  premises,  as  well  as  at  aU  subse- 
quent times,  was  Insolvent 

[1]  1.  There  can  be  no  doubt  from  the  evi- 
dence that  the  clerk  was  derelict  In  duty  In 
delaying  to  record  tbe  plaintiff's  material- 
man's Uen  until  after  the  time  prescribed 
by  law  for  its  record.  In  order  to  make 
good  a  materialman's  Uen,  tbe  party  claim- 
ing the  lien  must  comply  with  his  contract, 
and  record  his  claim  of  lien,  within  three 
months  after  tbe  material  Is  furnished.  In 
the  office  of  the  clerk  of  tbe  superior  court 
In  the  county  where  tbe  property  ia  situated. 
He  must  also  commence  bis  action  for  the 
recovoy  of  the  amount  of  his  claim  within 
12  months  from  the  time  when  the  same 
shaU  become  due.  Civil  Code  1910,  |  SS53; 
The  time  for  recording  the  plainttfTs  claim 
of  lien  exiAred  8  days  after  he  filed  it  with 
tbe  clerk.  It  was  a  part  of  tbe  official  duty  of 
the  clerk  to  record  this  lien  with  reasonable 
promptitude,  and  the  condition  of  his  bond 
Is  for  the  faithfnl  discharge  of  tbe  duties 
of  his  office. 

[2]  2.  It  is  contended  by  the  defendant  in 
error  that  there  must  be  a  concurrence  both 
of  breach  of  duty  and  of  damage  sustained 
because  of  such  breach,  before  there  can  be 
a  recovery  upon  the  official  bond  of  the  clerk 
of  the  saperior  court  That  contention  Is 
correct  When  it  Is  sought  to  bold  the  clttk's 
sureties  liable  for  bis  default.  It  must  ap- 
pear that  tbe  clerk's  default,  relied  upon  to 
impose  liability,  was  a  breach  of  official 
duty  for  which  the  sureties  were  answerable 
according  to  the  terms  of  tbe  bond,  and  also 
that  the  plaintiff  has  sastalned  a  loss  as  a 
consequence  of  the  officer's  dereliction  of 
duty.  TerreU  v.  McLean,  130  Oa.  633,  61  S. 
B.  485.  It  Is  InslBted  by  the  derk  and  his 
sureties  that  the  plaintiff  has  not  been  dam- 
aged by  the  clerk's  default  In  falling  to  re- 
cord his  Uen  when  the  same  was  filed,  for 
the  reason  that  tbe  plaintiff's  Uen  has  not 
been  foreclosed  against  the  owner  of  the 
premises.  It  appears  from  the  record  that 
the  materialman  undertook  to  foreclose  bis 
lien  against  the  owner  of  the  premises  with- 
out joining  tbe  contractor,  or  without  ob- 
taining a  previous  judgment  against  him.  In- 
order  to  foreclose  the  lien,  the  contractor 
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most  have  been  previously  sued,  or  must  b« 
concurrently  sued  with  the  owner.  Lombard 
▼.  Trustees,  73  Qa.  322.  It  la  further  con- 
toided  that  this  defect  was  not  obviated  by 
making  the  contractor  a  party  after  the  12 
months  bad  expired  for  foreclosing  the  lien, 
for  the  reason  that.  Inasmuch  as  It  ap- 
pears that  the  contractor  resided  in  a  coun- 
ty other  than  that  of  the  owner  of  the 
premises,  he  could  not  be  joined  with  the 
owner  in  such  proceeding,  and  the  court 
had  no  jurisdiction  over  blm.  Mauck  v. 
Rosser,  126  Ga.  260,  5S  S.  E.  32.  On  the 
other  hand,  the  materialman  contends  that, 
as  the  contractor  acknowledged  service 
and  waived  process,  he  consented  to  the  Ju- 
risdiction of  tbe  court ;  that  the  amendment 
related  back  to  the  beginning  of  the  suit; 
and  that  the  owner  cannot  complain  that 
the  court  is  without  Jurisdiction  of  the  con- 
tractor's person  where  he  had  waived  it  Be 
that  as  it  may,  under  our  view  of  the  case  it 
is  immaterial  which  contention  accords  with 
the  law  on  the  subject  When  the  derk 
ftilled  to  record  the  lien  within  the  time  al- 
lowed by  law,  it  became  impossible  for  the 
plalntiS  to  obtain  a  foreclosure  of  his  lien. 
If  the  plaintlfr  had  promptly  brought  suit 
against  the  contractor  and  obtained  Judg- 
ment against  him,  and  within  the  12  months 
had  instltnted  a  proceeding  against  the 
owner  of  the  premises,  it  could  not  have  ob- 
tained a  Judgment  foreclosing  Its  lien,  for 
the  reason  that  it  lost  its  lien  on  account 
of  the  clerk's  failure  to  record  Its  claim  of 
lien  within  the  time  provided  by  the  statute. 
The  law  does  not  require  vain  things,  and 
will  not  demand  of  the  plaintlflt  to  go  through 
the  idle  ceremony  of  instituting  a  suit  which 
could  never  terminate  in  a  Judgment  In  Its 
behalf.  There  was  a  complete  breach  of  the 
bond  when  the  clerk  failed  to  record  the 
claim  of  lien  as  he  should  have  done.  Has 
the  plaintiff  been  damaged?  There  was  proof 
tending  to  show  that  the  contractor  was 
insolvent,  and  that  the  money  could  not  be 
made  out  of  him.  A  house  of  the  value  of 
$12,000  was  erected  on  the  premises  upon 
which  the  lien  was  claimed.  The  claim  of 
lien  is  for  $484  principal,  besides  interest, 
and  this  amount  has  been  lost  by  the  ma- 
terialman because  of  the  failure  of  the  clerk 
to  record  its  lien  as  provided  by  law.  It 
does  not  lie  in  the  mouth  of  the  clerk  and 
his  sureties  to  say  that  they  will  escape 
liability  because  the  plaintiff  ineffectually  at- 
tempted to  foreclose  a  lien,  which  lost  its 
legal  potentiality  on  account  of  the  clerk's 
neglect. 

It  is  further  contended  that  the  plaintiff 
failed  to  make  out  a  case,  for  the  reason 
that  the  contract  tor  the  construction  of  the 
Improvement  was  made  with  the  building 
committee  of  the  corporation.  The  contract 
was  between  the  contractor  and  "the  build- 
ing committee  of  the  Farmers'  Supply  Com- 
pany, composed  of  certain  named  persons. 


When  the  building  committee  contracted  for 
the  erection  of  the  building  they  were  acting 
for  and  in  behalf  of  the  corporation.  If  one 
contracts  as  agent  of  another  for  the  con- 
struction of  a  house  upon  the  land  of  his 
principal,  which  the  principal  accepts  and 
uses,  it  will  be  presumed  that  the  agent  had 
authority  to  make  the  contract 

Judgment  reversed.    All  the  Justices  con- 
cur. 


GRAHAM  V.  STATE. 
(Supreme  Court  of  Georgia. 


aa  oo.  8U> 

(No.  394.) 
June  12,  1914.) 


(SpUahut  iy  the  0<mri.) 
CBiiniTAL  IiAW  ({  134*)— Charge  or  VcNxn 

— DaNOEB  of  LyNCHINO. 

Under  the  allegations  of  the  petition  for  a 
change  of  venue  on  the  ground  that  there  was 
danger  of  lynching  or  violence  in  the  county 
where  the  crime  was  alleged  to  have  been 
committed,  the  evidence  introduced  in  support 
thereof,  tlie  failure  on  the  part  of  the  state  to 
deny  or  rebut  allegations  and  evidence  of  what 
transpired  between  a  mob  and  the  sheriff  of 
the  county  after  the  homicide  and  shortly  l>e- 
fote  the  petition  was  made,  and  in  the  light  of 
the  entire  evidence,  it  was  error  to  refuse  to 
grant  a  change  of  venue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  243,  251,  252 ;  Dec  Dig.  | 
134.*] 

Evans,  P.  J.,  and  Beck,  J.,  dissenting. 

Error  from  Superior  Court,  Q>ffee  County; 
J.  W.  Quincey,  Judge. 

Charlie  Graham  was  indicted  for  mur- 
der. Petition  for  change  of  venue  denied, 
and  he  brings  error.    Beversed. 

Charlie  Graham  was  charged  with  the  of- 
fense of  murder,  and  Incarcerated  in  the 
county  Jail  of  Coffee  county.  On  April  6, 
1914,  he  made  a  motion  for  a  change  of 
venue,  under  the  act  of  August  21, 1911  (Act» 
1911,  p.  74).  The  motion  >^as  verified  by  the 
oath  of  the  movant,  and  showed  in  substance 
as  follows: 

Petitioner  was  arrested  and  imprisoned  on  the- 
charge  of  murdering  one  Lawrence  Newbern. 
and  one  Lester  Graham  in  the  city  of  Broxton,. 
Coffee  county,  on  the  night  of  March  12,  1914 ; 
the  two  being  killed  at  the  same  time  and  place. 
An  indictment  has  been  returned,  charging  the 
petitioner  with  killing  each  of  the  persona 
named.  The  presiding  judge  has  called  a  spe- 
cial term  of  the  superior  court  to  convene  on 
April  6,  1914,  and  it  is  now  in  session,  for  the 
purpose  of  trying  certain  criminal  cases,  and 
particularly  the  one  against  petitioner ;  and  it 
IS  the  purpose  of  the  court  to  try  petitioner  im- 
mediately on  one  or  both  of  the  charges  of  mur- 
der. Lawrence  Newbern,  one  of  the  men  whom- 
the  petitioner  is  charged  with  murdering,  was- 
a  man  well  known  and  of  large  inSuence,  hav- 
ing many  Influential  friends,  relatives,  and  ac- 
quaintances residing  in  every  part  of  the  coun- 
ty. Petitioner  was  reared  in  another  county, 
and  is  practically  unknown  in  Coffee  county. 
Ever  since  the  alleged  murder  was  committed 
there  has  existed  and  still  exists  against  him 
in  the  county  the  most  intense  hatred,  preju- 
dice, bitterness,  and  malice;  and  this  feeling  is 
general  and  possessed  by  a  large  number  of  the 
citizens.  Ever  since  the  alleged  murder  there 
have  been  constant  and  nnmerous  threats  by  a 
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lar^e  nmnber  of  citizens  of  the  coanty  to  lynch 
petitioner.  There  exists  the  strongest  kind  of 
determination  to  lynch  him  at  sight,  and  his 
life  is  in  serious  and  grave  danger,  by  reason  of 
the  fact  that  there  is  danger  of  his  being  taken 
out  and  hung  by  a  mobw  He  has  been  advised 
that  a  large  body  of  citizens  of  the  county  have 
formed  themselves  together  for  the  purpose  of 
lynching  him,  and  that  they  merely  await  an 
opportunity  for  that  purpose.  At  the  time  of 
his  arrest,  which  occurred  only  a  few  days  be- 
fore the  making  of  the  motion,  open  threats  were 
made  in  his  presence  to  immediately  lynch  him, 
Jind  certain  infuriated  citizens  would  have  done 
80  at  that  time,  save  for  the  action  of  a  former 
sheriff  in  hurrying  him  from  the  place  of  arrest 
to  the  jail,  12  miles  distant.  At  the  time  of  the 
arrest  he  was  immediately  hurried  to  the  jail, 
before  any  considerable  number  of  people  were 
aware  of  the  arrest,  and  before  it  was  possible 
for  a  mob  to  form  and  lynch  him.  The  jail  is 
located  in  the  city  of  Douglas,  more  than  10 
miles  from  the  scene  of  the  alleged  murder.  "On 
-the  same  night  of  his  arrest,  and  so  soon  there- 
After  as  it  became  generally  known  that  he  had 
been  arrested  and  placed  in  jail,  a  large  assem- 
bly of  citizens  gathered  in  said  town  of  Brox- 
ton  and  formed  a  company  for  the  purpose  of 
coming  to  Douglas  and  taking  your  petitioner 
ont  of  said  jail  and  taking  bis  life.  That  said 
purpose  was  only  abandoned  at  that  particular 
time  because  of  the  fact  that  the  sheriff  of  Cof- 
fee county  learned  of  said  intention,  and  before 
said  crowd  left  Broxton  he  got  in  communica- 
tion by  telephone  with  some  parties  at  said 
place,  and  promised  that  if  the  crowd  would  dis- 
perse, and  not  Attempt  to  lynch  your  petitioner, 
that  a  special  term  of  the  superior  court  of  Cof- 
fee county  would  be  called  Immediately,  and 
that  your  petitioner  should  be  tried  at  said 
term,  and  that  the  severest  penalty  known  to  the 
law  would  be  meted  out  to  him.  Xour  petitioner 
states  that  said  promise  on  the  part  of  said 
sheriff  that  an  immediate  term  of  said  court 
should  be  called  and  this  petitioner  tried,  con- 
victed, and  sentenced  to  death  is  all  that  saved 
bim  from  having  been  lynched  on  the  occasion 
menUoned.  Petitioner  states  that  he  was  spared 
from  lynching  purely  on  the  belief  that  he  would 
be  immediately  tried  and  hanged;  and  your  pe- 
titioner now  states  that  he  is  completely  handi- 
capped in  the  preparation  of  any  defense  against 
said  charges  of  murder,  and  that,  under  the 
eonditions  existing  and  that  will  exist  on  the 
trial  of  his  case  at  said  special  term  called  as 
aforesaid  to  try  your  petitioner,  it  is  and  will 
be  useless  for  him  to  attempt  any  defense  to 
same,  though  he  has  a  good  defense,  in  that, 
should  he  defend  against  said  charge  or  charges, 
and  aa  a  result  of  same  he  should  receive  a  sen- 
tence of  less  than  death,  he  would  immediately 
be  lynched,  so  that  it  only  resolves  itself  into  a 
matter  of  discretionary  choice  with  your  peti- 
tioner aa  to  whether  he  shall  forego  that  con- 
stitntional  privilege  and  permit  a  verdict  of 
guilty  and  judgment  of  death  and  thus  end  the 
predicament  that  faces  him."  He  is  informed 
and  believes  that  the  sentiment  is  so  bitter 
against  bim  that  he  will  be  taken  by  violence  on 
the  first  occasion  when  he  is  presented  to  the 

reral  public  view,  and  that  such  occasion  will 
afforded  if  he  is  placed  on  trial  or  brought 
into  the  superior  court  of  Coffee  county  for  pui>- 
Uc  trial. 

The  solicitor  general,  on  behalf  of  the 
state,  made  no  formal  answer  to  the  i>etition, 
Imt  Introduced  aGBdavlts  In  opposition  to  It 
On  behalf  of  petitioner,  affidavits  were  In- 
troduced from  six  residents  of  the  county, 
who  deposed  to  the  effect  that  they  had 
talked  with  and  heard  many  citizens  discuss 
the  killing;  that  sentiment  against  the  peti- 
tioner was  very  bitter  and  inflamed;  that  in 


their  opinion  It  would  be  dangerous  for  him 
to  be  tried  In  Coffee  county,  and  there  would 
be  danger  that  he  would  be  lynched  unless 
granted  a  change  of  venue,  and  be  would 
be  lynched  if  he  should  make  a  fight  for  his 
life  on  the  trial  and  be  In  any  manner  suc- 
cessful. One  of  the  deponents  stated  that  the 
friends  and  acquaintances  of  Newbem,  one 
of  the  deceased  men,  were  determined  that 
Oraham  should  pay  the  penalty  of  death  for 
the  alleged  murder,  either  from  the  gallows 
or  by  mob  violence.  A  sister  of  the  petitioner 
deposed  that  she  lived  about  three  miles  from 
the  town  of  Broxton,  where  the  killing  oc- 
curred, but  it  was  not  generally  known  that 
she  was  the  sister  of  the  petitioner;  that 
the  killing  took  place  on  the  night  of  March 
21st,  and  on  the  following  morning  a  number 
of  people  from  in  and  around  Broxton  came 
to  her  house  to  search  for  Oraham;  that 
some  of  those  present  stated  that  there  were 
about  75  of  them  searching  every  pig  path 
for  Graham,  that  they  would  catch  him  and 
he  would  never  see  Broxton  again,  and  that 
they  had  no  idea  that  there  would  be  any- 
thing bnt  pieces  left  of  him  within  five  min- 
utes after  he  was  found;  that  they  further 
stated  that  Graham  had  killed  a  good  man 
and  must  pay  for  the  crime ;  and  one  of  them 
stated  that  he  had  shot  at  Graham  the  night 
before,  and  thought  he  had  hit  Graham  in 
the  leg,  and  was  only  sorry  that  it  was  not 
in  the  head;  that  after  her  brother  was  plac- 
ed in  jail  she  had  made  several  trips  to 
Douglas  by  railroad,  and  on  nearly  every 
occasion  she  was  forced  to  hear  the  most 
terrible  threats  of  vengeance  against  him; 
that  only  a  few  days  before  she  made  the 
affidavit  she  had  heard  one  of  several  per- 
sons who  were  talking  about  the  case  say  that 
there  could  be  500  people  gotten  together  in 
a  few  minutes,  who  would  be  willing  to  lynch 
Graham,  and  be  had  to  hang  one  way  or 
another,  and  must  die  for  the  crime  he  had 
committed;  and  that  she  had  heard  from 
several  sources  that  a  crowd  was  made  up  at 
Broxton  on  the  night  of  the  arrest,  for  the 
purpose  of  going  to  Douglas  to  lynch  Gra- 
ham, but  that,  under  a  promise  from  the 
sheriff  that  court  would  be  called  at  once 
and  that  Graham  would  be  "legally  hung," 
they  agreed  to  wait  until  they  could  see 
whether  he  would  be  hung  or  not.  A  brother 
of  petitioner  deposed,  among  other  things, 
as  follows: 

He  has  seen  and  talked  with  a  large  number 
of  the  citizens  of  the  county,  and  is  thoroughly 
familiar  with  the  sentiment  of  the  county  re- 
garding the  killing.  It  is  in  a  very  excited  con- 
dition, and  a  general  feeling  of  hatred  and 
malice  prevails  toward  petitioner.  He  finds  a 
strong  current  of  opinion  in  favor  of  denying 
petitioner  a  trial  at  all,  and  a  desire  that  he  be 
taken  from  the  jail  and  lynched.  He  finds  an- 
other current  of  opinion  and  feeling  that,  if  pe- 
titioner be  tried  immediately  at  the  term  of 
court  called  for  that  purpose,  it  would  be  all 
right,  provided  the  defendant  did  not  insist  on 
making  a  strong  defense  and  would  practically 
plead  guilty,  so  that  the  sentence  of  death  would 
be  rendered  against  him;    and  the  general  de- 
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■ire  ia  that  petitioner  be  punished  with  death, 
either  by  haiiging  or  mob  Tiolence.  In  a  con- 
versation the  sheriff  of  Coffee  county  stated  to 
the  affiant  that  the  petitioner  woald  hare  al- 
ready been  lynched,  were  it  not  for  the  fact  that 
the  sheriff  promised  the  mob  then  assembled  that 
if  they  would  "defer"  the  lynching  he  would 
have  a  special  term  of  court  to  be  immediately 
called  for  the  purpose  of  trying  petitioner,  and 
that  the  latter's  neck  would  then  be  brolcen. 
Tlie  sheriff  further  stated  to  the  affiant,  in  the 
presence  of  petitioner  and  his  mother,  that  pe- 
titioner would  die  for  this  offense,  that  there  was 
no  way  for  him  to  escape  death,  that  it  would  be 
the  duty  of  the  sheriff  to  perform  the  act,  and 
that  he  did  not  want  the  affiant  to  think  hard 
of  the  sheriff  for  so  doing.  In  the  town  of 
Broxton,  on  the  day  when  this  affidavit  was 
made,  affiant  heard  a  party  make  the  statement 
that  petitioner  would  either  be  lynched  or  hung, 
that  oe  would  positively  meet  the  one  fate  or 
the  other,  and  that  if  the  court  did  not  bang 
him  the  mob  would  certainly  do  so.  On  one 
occasion,  a  day  or  two  before  the  making  of  the 
'affidavit,  affiant  was  in  the  town  of  Broxton 
with  his  mother  and  sister,  and  he  noticed  a 
crowd  of  10  or  15  men  standing  together,  watch- 
ing him  and  apparently  engaged  in  a  wliispered 
conversation.  One  of  them,  whose  name  the  af- 
fiant did  not  know,  stepped  up  to  him  and  asked 
if  he  were  not  a  brother  of  the  Graham  who  did 
the  killing,  and,  on  bis  answering  in  the  affirm- 
ative, told  him  that  there  was  constant  talk  of 
lynching  his  brother,  and  that  they  (indicating 
tiie  crowd)  were  going  to  run  the  affiant  out  of 
Broxton.  The  person  speaking  came  to  him  as 
a  friend,  saying  that  be  was  going  to  take  no 
part  in  it,  but  that  the  affiant  had  better  watch 
his  course  and  "look  out,"  and  that  his  brother 
would  be  lynched  for  the  killing.  On  the  day 
this  affidavit  was  made  another  person  had  told 
him  that  the  speaker  knew  600  people  in  favor 
of  lynching  petitioner  without  a  prayer,  where 
he  knew  of  none  who  would  b«  willing  for  him 
to  get  a  fair  triaL 

In  opposition  to  the  motion,  counsel  for 
the  state  Introduced  the  affldavita  of  13  per- 
sons, In  substance  as  follows: 

They  are  citizens  of  the  county,  and  are  ac- 
quainted with  the  fact  that  during  the  latter 
part  of  March  Charlie  Graham  was  incarcerated 
in  the  county  jail  on  the  charge  of  murder,  and 
has  since  so  remained.  Since  he  has  been  incar- 
cerated they  have  heard  of  no  attempt  of  mob 
violence  or  lynching  threatened  against  him,  and 
they  are  of  the  opinion  that  no  violence  will  be 
done  to  petitioner,  but,  on  the  contrary,  it  seems 
to  be  the  consensus  of  opinion  of  the  people  witli 
whom  the  affiants  have  talked  that  petitioner 
should  be  accorded  a  fair  and  impartial  trial  by 
a  fair  and  impartial  jury.  They  are  acquainted 
with  a  great  many  citizens  of  the  county,  and 
have  talked  with  a  good  many  of  them,  and 
have  heard  no  person  express  himself  as  being 
in  favor  of  lynching  petitioner  or  of  doing  mob 
violence  to  him. 

Affidavits  of  the  ordinary  and  the  clerk  of 
the  superior  court  were  to  the  effect  that 
Blnoe  the  incarceration  of  petitioner  no  at- 
tempt has  t>een  made  to  lynch  him  or  do 
violence  to  him;  that  they  are  acquainted 
with  many  people  in  the  county,  and  have 
conversed  with  a  number  of  them;  that  they 
have  heard  of  no  threats  of  violence;  that  in 
their  opinion  there  is  no  danger  or  probabili- 
ty of  any  attempt  to  lynch  or  do  violence  to 
petitioner;  and  tliat  they  are  all  well  ac- 
aualnted  with  the  Jurors  of  the  county,  and 
believe  that  petitioner  would  have  a  fair  and 
impartial  trial  U  he  be  put  on  trial  in  that 


county.  A  similar  affidavit. was  made  by  the 
solicitor  of  the  dty  court,  who  deposed  that 
he  was  actively  engaged  in  a  campaign  for 
re-election,  and  had  talked  with  many  people 
In  different  parts  of  the  county.  The  slieriff 
made  an  affidavit  in  sntHstance  as  follows: 

He  Is  in  charge  of  the  jail  in  which  petitioner 
has  been  incarcerated  since  bis  arrest  on  March 
22d.  During  that  time  there  has  been  no  effort 
by  any  person  to  do  violence  to  petitioner.  De- 
ponent has  heard  no  party  make  any  threats 
of  violence  or  lynching  toward  the  defendant.    A 

§reat  many  people  have  been  to  the  jail  to  see 
efendant,  and  deponent  has  heard  no  person 
threaten  violence  toward  him,  but,  on  the  con- 
trary, the  consensus  of  opinion  among  the  peo- 
ple with  whom  affiant  has  talked  seems  to  l>e  in 
favor  of  letting  the  law  take  its  course.  In 
deponent's  opinion  the  defendant  can  get  a  fair 
and  impartial  trial  before  a  jury  in  Coffee 
county. 

The  presiding  Judge  did  not  Issue  a  formal 
rule  nisi,  but  heard  the  motion  on  the  next 
day  after  it  was  made;  the  state  and  the 
movant  being  both  represented,  and  each  side 
introducing  evidence.  The  motion  was  over- 
ruled, and  the  petitioner  excepted. 

T.  A.  Wallace,  of  Douglas,  for  plalntur  in 
error.  M.  D.  Dlckerson,  Sol.  6en.,  and  Mc- 
Donald &  WilUngham,  all  of  Douglas,  for  the 
State. 

FISH,  O..  X  (after  atatlog  the  facte  a» 
above).  This  was  a  petition  for  a  change  of 
venue  under  the  act  of  August  21,  1911 
(Acts  1911,  p.  74),  on  the  ground  that  there 
was  probability  or  danger  of  lynching  or  other 
violence  being  iierpetrated  upon  the  peti- 
tioner, who  was  accused  of  murder.  That 
act  undertook  to  accomplish  what  the  Leg- 
islature considered  a  wise  purpose.  It  Is 
the  duty  of  the  oourte  to  give  it  proper  ef- 
fect It  did  not  leave  the  matter  of  chang- 
ing venue,  on  the  ground  as  stated,  as  a  mere 
matter  of  discretion  on  the  part  of  the  pre- 
siding Judge,  but  declared  that  the  Judge  of 
the  superior  court  of  the  drcnlt  In  which  a 
crime  was  alleged  to  have  been  committed 
should  be  authorized  to  change  the  venue  for 
the  trial  of  the  case  on  bis  own  motion,  with 
or  without  petition,  whenever  in  his  Judg- 
ment the  accused  party  will  be  lynched,  or 
there  Is  danger  of  violence  being  attempted 
to  be  committed  upon  him  if  carried  bade. 
or  allowed  to  remain  in  the  county  where 
the  crime  Is  alleged  to  have  been  committed. 
So  far  the  language  might  be  treated  as  only 
of  authorization;  but  the  act  goes  farther. 
It  declares  that.  If  a  motion  by  petition 
shall  be  made  for  a  change  of  venue,  the 
Judge  shall  hear  it  at  chambers  at  such  time 
and  place  as  he  may  direct,  "and  If  the  evl- 
denoe  submitted  shall  reasonably  show  that 
there  Is  probability  or  danger  of  lynching,  or 
other  violence,  then  it  shall  be  mandatory  on 
said  Judge  to  change  the  venue  to  such  coun- 
ty In  the  state  as,  in  his  Judgment,  will 
avoid  such  lynching."  This  Is  not  the  lan- 
guage of  permission  or  of  discretionary  an- 
tborizatlon,   but  la  a   statutory   oonuaand. 
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and  the  Legielatnre  emphaslseid  that  fact  and 
saw  fit  to  declare  that,  If  it  should  be  rea- 
sonably shown  that  there  was  a  probability 
or  danger  of  lynching  or  other  violence,  "it 
shall  be  mandatory"  on  the  judge  to  change 
the  venue.  Kennedy  v.  State,  141  6a.  314, 
80  S.  E.  1012.  It  Is,  of  course,  true  that  the 
presiding  Judge  must  primarily  pass  upon 
the  question  of  fact  as  to  whether  It  is  rea- 
sonably shown  that  there  is  such  danger,  and 
that  this  court  will  not  reverse  his  finding 
upon  conflicting  evidence,  unless  it  is  man- 
ifestly erroneous.  Wllbnm  v.  State,  140  Ga. 
138,  78  S.  B.  819.  But  the  language  of  the 
statute  showing  the  change  in  the  duty  of 
the  Judge  of  the  superior  court  on  this  sub- 
ject, removing  the  action  from  the  domain  of 
his  discretion,  and  providing  for  a  speedy  re- 
view of  his  finding  by  this  court,  did  not 
contemplate  that  such  a  review  should  be 
merely  perfunctory,  and  that  if  any  citizen 
or  county  official  would  state  that  he  had 
not  beard  of  any  intended  lynching,  or  would 
express  the  opinion  that  be  thought  there 
was  no  danger,  this  court  should,  as  a  mat- 
ter of  course,  affirm  the  Judgment.  If  such  is 
to  be  the  construction  placed  upon  the  stat- 
ute, its  efficacy  will  be  destroyed.  Probably 
no  application  for  a  change  of  v^nue  under 
the  act  being  considered  will  ever  be  made 
where  some  good  citizens  of  the  county  can- 
not be  found  who  can  truthfully  swear  that 
they  do  not  know  of  the  contemplated  or 
Intended  lynching,  and  who  do  not  think  it 
likely  to  occur.  This  court  does  not  primari- 
ly pass  upon  qnestions  of  fact;  but  if  the 
Judge  of  the  superior  court  violates  his  duty 
and  manifestly  errs  in  hia  Judgment  under 
the  evidence,  this  coart  can  Interfere  as  a 
matter  of  law. 

While  the  opinion  evidence  in  this  case  is 
conflicting,  there  is  no  conflict  as  to  the  fact 
that  a  mob  was  formed  for  the  purpose  of 
doing  violence  to  petitioner,  and  that  they 
hunted  for  him  for  that  purpose.  Moreover, 
the  written  and  verified  motion  for  a  change 
of  venue  alleged  that  a  lynching  was  only 
prevented  by  a  promise  on  the  part  of  the 
sheriff  to  the  mob  that  a  special  term  of  the 
Bui>erior  court  would  be  called  immediately, 
and  that  petitioner  should  be  tried  at  that 
term  and  the  severest  penalty  known  to  the 
law  would  be  meted  out  to  him.  The  hearing 
was  had  on  the  day  following  the  making  of 
the  petition.  The  sister  of  petitioner  stated 
in  her  affidavit  that  she  had  heard  this  from 
several  sources.  The  brother  of  petitioner 
made  affidavit  that  the  sheriff  stated  to  him 
that  petitioner  would  have  been  lynched  al- 
ready, were  it  not  for  the  fact  that  he  prom- 
ised the  mob  then  assembled  "that  if  they 
wonld  defer  said  lynching"  the  sheriff  would 
cause  a  special  t;erm  of  the  court  to  be  im- 
mediately called  for  the  purpose  of  trying 
petitioner,  "and  that  his  neck  would  then  be 
broken."  Counsel  for  the  state  evidently  had 
due  notice  of  the  petition,  because  he  was 
present  at  the  bearing  and  opposed  it,  and 


th«  order  overmling  it  recites  that  the  mo- 
tion came  on  regularly  to  be  heard.  An  affi- 
davit from  the  sheriff  was  introduced  in  evi- 
dence, in  opposition  to  the  motion,  in  which 
he  failed  entirely  to  deny  or  make  any  men- 
tion of  the  statements  In  the  motion  and  in 
the  affidavits  of  the  brother  and  sister  of  the 
petitioner.  He  did  state  that  during  the 
time  of  the  incarceration  of  petitioner  there 
had  been  no  effort  made  by  any  person  to 
do  violence  to  him,  that  he  had  heard  no. 
party  make  any  threats  of  violence  or  lynch- 
ing (apparently  since  the  incarceration),  and 
that  the  consensus  of  opinion  among  the  peo- 
ple with  whom  be  had  talked  seemed  to  be  In 
favor  of  "letting  the  law  take  its  course." 
Where  a  direct  charge  was  made  that  a  mob 
had  been  formed  to  lynch  petitioner,  that  the 
sheriff  procured  them  to  "defer"  the  lynch- 
ing on  the  promise  of  an  Immediate  convic- 
tion, and  that  petitioner  should  be  "lawfully 
bung,"  and  that  the  sheriff  had  stated  that 
petitioner  would  have  been  lynched  before 
the  petition  for  change  of  venue  was  made, 
but  for  this  promise,  the  silence  of  the  sher- 
iff and  of  counsel  for  the  state  on  this  sub- 
ject is  most  significant.  Here  we  have  evi- 
dence, not  of  opinion,  bnt  tending  to  show 
the  direct  fact  of  a  preparation  to  lynch  pe- 
titioner, which  was  deferred  on  the  promise 
of  the  sheriff  that  petitioner  should  be  "law- 
fully hung";  and  this  evidence  is  unanswer- 
ed. If  there  was  an  intention  to  lynch  peti- 
tioner, it  is  not  very  probable  that  the  per- 
sons contemplating  such  an  action  would 
communicate  their  intentions  In  advance  to 
the  officials.  Furthermore,  there  is  evidence 
that,  since  this  arrangement  between  the 
sheriff  and  the  mob  had  been  agreed  upon, 
various  persons  had  stated  that  petitioner 
should  be  hung  by  law  or  be  lynched. 

It  may  be  said  that  the  sheriff  could  not 
make  a  binding  contract  of  that  character. 
Of  course  this  is  true,  but  the  mob  seemed 
to  have  merely  delayed  to  see  whether  the 
agreement  of  the  sheriff  would  be  consum- 
mated. The  mere  fact  that  no  effort  was 
made  to  break  into  the  Jail  or  do  violence  to 
petitioner  during  the  time  of  his  incarcera- 
tion before  the  priesent  petition  was  heard  is 
not  sufficient  to  answer  the  evidence  above 
stated.  The  homicide  occurred  on  the  night 
of  March  21st,  at  Broxton,  and  after  it  peti- 
tioner was  arrested  and  carried  to  Jail  at 
Douglas,  about  12  miles  away.  According  to 
the  evidence  above  stated,  the  sheriff  induc- 
ed the  mob  to  delay  action.  A  special  term 
of  court  was  called  very  promptly,  and  was 
in  session  on  April  6tb,  and  apparently  the 
trial  was  near  at  hand,  when  this  petition 
was  presented.  The  sheriff  could  not  call 
the  term  of  court,  but  one  was  called  as  he 
predicted,  and  the  fact  that  the  mob  had  de- 
layed action  during  this  short  time,  while 
petitioner  was  in  Jail,  Is  not  sufficient  to 
show  that  he  was  in  no  danger  of  violence 
when  he  should  be  taken  out  of  J,ail,  especial- 
ly if  he  should  present  a  strong  defense,  or 


Digitized  by 


Google 


286 


82  SOUTHEASTBRN  RBPORTBR 


(Ga. 


If  he  should  be  successful  In  obtaining  a  less 
sentence  than  death.  Under  the  evidence  we 
think  it  is  manifest  that  It  did  reasonably 
appear  that  there  was  danger  of  lynching  or 
riolence,  and  that  the  rebutting  evidence  on 
behalf  of  the  state  failed  to  meet  that  which 
was  most  material  on  behalf  of  petitioner. 
The  sheritr  not  only  failed  to  deny  the  agree- 
ment with  the  mob  that  petitioner  set  up, 
but  be  did  not  even  state  that  the  people 
with  whom  he  had  since  talked,  and  who 
were  in  favor  of  letting  the  law  take  its 
course,  were  those  who  had  been  previously 
gathered  together  to  lynch  petitioner,  or  that 
they,  or  any  of  them,  had  abandoned  that 
puriMse  permanently  and  unconditionally. 
We  therefore  think  that  the  presiding  Judge 
manifestly  erred  in  refusing  to  grant  a 
change  of  venue. 

Judgment  reversed.  All  the  Justices  con- 
cur, except 

EVANS,  P.  J.,  and  BECK,  J.  (dissent- 
ing). We  dissent  from  the  opinion  of  the  ma- 
jority of  the  court.  The  act  of  1911  con- 
templated that,  whenever  an  application  was 
made  for  a  change  of  venue  on  the  ground 
that  there  was  a  probability  or  danger  of 
lynching  or  other  violence  being  perpetrated 
upon  the  applicant,  there  should  be  a  hearing 
before  the  trial  Judge.  His  Judgment  is 
predicated  upon  the  evidence,  and  this  court 
has  no  constitutional  power  to  reverse  that 
Judgment,  unless  it  Is  manifestly  apparent 
that  the  trial  Judge  has  abused  his  discretion. 
We  do  not  think  the  facts  In  this  case  show 
such  abuse  of  discretion.  It  very  frequently 
happens  that,  when  a  homldde  is  committed, 
the  relatives  and  friends  of  the  slain  man 
are  moved  at  the  time  to  a  high  pitch  of 
resentment  against  the  slayer,  and  give  ex- 
pressions to  tbat  resentment  Just  after  a 
killing,  not  infrequently  the  people  in  the 
community  are  brought  together  by  a  report 
of  the  homldde,  Induced  largely  by  curiosity 
and  a  desire  to  get  Information  respecting 
the  killing.  It  may  be  that  some  one  in  that 
gathering  may  utter  inflammatory  remarks, 
but  It  does  not  follow  that  the  whole  gather- 
ing is  to  be  regarded  as  a  mob  thirsting  for 
vengeance. 

The  proof  submitted  before  the  Judge  by 
the  applicant  in  support  of  bis  motion  is  In 
the  affidavits  of  a  few  men  who  state  that 
they  have  heard  expressions  from  citizens  of 
resentment  against  the  accused,  and  that  in 
their  opinion  the  defendant  Is  in  danger  of 
mob  violence.  One  of  these  witnesses  stated 
tbat  the  friends  and  acquaintances  of  one 
of  the  men  alleged  to  have  been  killed  by  the 
applicant  had  stated  that  they  were  deter- 
mined that  applicant  should  pay  the  penalty 
of  death,  either  on  the  gallows  or  by  mob  vio- 
lence. The  brother  and  sister  of  the  ap- 
plicant testified  in  highly  extravagant  lan- 
guage, based  largely  upon  tbeir  deductions 
and  fears,  that  applicant  is  in  danger  of  mob 


violence.  Against  this  testimony  it  Is  shown 
that  about  two  weeks  have  elapsed  since  the 
arrest  of  the  applicant  and  his  conflnemoit 
in  the  county  JaiL  During  this  period  of 
time  people  have  visited  the  Jail  as  usual, 
and  there  has  been  no  manifestation  of  a  mob 
spirit  or  prejudice  against  the  applicant,  who 
is  there  confined.  The  officers  of  the  county 
and  many  substantial  citizens,  who  had  op- 
portunity of  knowing  the  public  sentiment 
towards  applicant,  deposed  that  they  bad 
heard  no  expressions  of  any  intent  to  do  mob 
violence  to  the  applicant,  or  that  he  cannot 
have  a  fair  and  Impartial  trial  in  the  county. 
The  trial  Judge  was  nearer  the  scene,  and 
better  acquainted  with  the  temper  of  the 
people,  than  this  court  He  was  better  pre- 
pared to  pass  upon  the  credibility  of  the  wit- 
nesses; and  we  think  the  testimony  is  ample 
to  support  the  conclusion  that  the  applicant 
is  not  in  any  danger  of  mob  violence,  and,  if 
tried  in  the  county  of  the  alleged  homicide, 
win  receive  a  fair  and  impartial  trial. 

an  Oa.  774) 
COCK  V.  CALLAWAY  et  aL     (No.  878.) 
(Supreme  Court  of  Georgia.    June  10,  1914.) 

(SyUaJnu  (y  tM  Court.) 

1.  Appeal  and  Ersob  (f  199*)— Gboundb  op 
Rbview— Pbesertation  in  Loweb  Coitbt 
An  application  for  partition  under  the  stat- 
ute (Civil  Code  1910,  |  5358)  was  made.  Some 
of  the  persona  against  wbom  partition  was 
soueht  were  given  notice  of  tbe  intention  to 
apply  therefor.  Others,  who  were  nonresidents, 
were  served  by  publication.  Some  of  those 
who  were  given  personal  notice  filed  demurrers. 
During  the  vacation  following  tbe  first  term  of 
the  court  after  the  application  was  made,  it 
came  on  for  a  hearing  before  the  presiding 
judge.  The  demurrers  were  urged  against  the 
granting  of  tbe  writ  of  partition,  and  also  mo- 
tions to  dismiss  the  proceedings  were  made.  No 
objection  was  raised  to  hearing  the  demurreca 
and  motions  at  that  time.  The;  were  sustain- 
ed and  tbe  applicant  excepted.  Held,  that  this 
court  will  not  reverse  the  Judgment  on  the 
ground  that  the  judge  was  without  authority 
to  bear  and  pass  upon  the  motions  and  demur- 
rers in  vacation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1148-1150,  1152,  1166; 
Dec.  y>i<r.  t  IflftSl 


-Notice  or  iRTEimoif-^ 


big.  I  199.*] 

2.  Pabtition  (I  61*)- 

SUFFICIKNOT. 

As  to  persons  who  held  separate  parts  of 
a  large  tract  of  land,  the  notice  of  intention  to 
partition  the  land  with  each  of  them  was  too 
vague  and  indefinite. 

[Ed.   Note. — For   other    cases,   see    Partition. 
Cent.  Dig.  n  140-145;   Dec.  Dig.  |  51.*] 

3.  Pabtition  (|  74*)— Scope  of  Statutoxt 
Pboceedino. 

While,  under  statutory  proceedings  to  ob- 
tain a  partition,  in  extraordinary  cases  not  ex- 
pressly provided  for,  the  court  may  so  frame 
its  proceedings  and  order  as  to  meet  the  ex- 
igencies of  the  case,  this  does  not  give  to  the 
statutory  procedure  the  full  scope  of  an  equi- 
table proceeding  with  regular  process  and  serv- 
ice. Such  a  statutory  proceeding  cannot  be 
made  to  serve  the  purpose  of  partitioaing  a 
large  tract  of  land  with  certain  alleged  tenants 
in  common  with  the  applicant,  and  at  the  same 
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time  of  recovering  posaession  from  yariouB  j>e^ 
sons  who  hold  different  parts  of  the  land  ad- 
versely, not  nnder  the  alleged  tenants  in  com- 
mon, and  also  of  having  an  accounting  with 
them  fbr  the  share  of  the  rents  claimed  b;  the 
applicant 

(a)  The  petition  in  tills  ease  was  properly  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  |  209;    Dec.  Dig.  |  74.*] 

4.  DisKonoN  TO  Amsnd  Jxidqiixnt. 

It  is  not  adjudicated  that  the  applicant  has 
no  title  or  interest  in  the  land.  Inasmuch  as, 
nnder  the  language  of  the  petition  and  the  de- 
murrers, an  affirmance  might  appear  to  have  the 
effect  of  BO  adjudicating,  direction  is  given  that 
the  judgment  be  so  amended  as  to  declare  that 
it  does  not  adjudicate  the  question  of  whether 
or  not  the  petitioner  in  the  proceedings  to  par- 
tition has  a  title  to  the  land  or  any  interest 
therein. 

Error  from  Superior  Court,  Lee  Connty; 
Z.  A.  liittiejohn.  Judge. 

Action  by  W.  T.  Cock  against  A.  V.  Calla- 
way and  others.  Judgment  for  defendaats, 
and  plaintift  brings  error.  Affirmed,  with 
direction. 

W.  T.  Cock  filed  a  petition  addressed  to  the 
superior  court  of  Lee  county,  alleging  in 
substance  as  follows:  In  the  year  1863  Dud- 
ley Sneed  died  seised  and  possessed  of  certain 
land  in  that  county,  Including  land  lots  num- 
bered 46,  47,  48,  49,  60,  and  51,  containing 
1,215  acres  more  or  less.  He  left  a  will 
in  which,  after  paying  certain  debts  and 
l^acles,  he  gave  and  bequeathed  all  the 
balance  of  bis  property  to  his  wife  for  life. 
He  directed  that,  after  her  death,  all  of  the 
property,  except  the  legacies  mentioned, 
sbould  be  equally  divided  between  Garnett 
A.  Sneed  and  James  Benton  Cock,  to  be 
owned,  held,  and  enjoyed  by  each  of  them 
during  his  natural  life;  that,  after  the  death 
of  either  the  said  Garnett  A.  Sneed  or  James 
Benton  Cock,  "his  wife  and  children  shall 
take  and  receive  his  share,  to  be  equally  di- 
vided between  them,  in  fee  simple;  and  in 
case  either  of  them  shall  die  without  wife  or 
cblldren,  his  share  shall  be  equally  divided 
between  the  wife  and  cblldren,  of  the  other, 
in  fee  simple;  and,  in  case  both  of  them  die 
leaving  no  wife  and  no  children,  the  proper- 
ty shall  be  equally  divided  between  the 
grandchildren  of  Samuel  M.  Sneed."  The  first 
life  tenant,  the  wife  of  the  testator,  has  died, 
as  has  also  James  Benton  Cock,  one  of  the 
two  life  tenants  to  hold  after  her  death. 
Tbe  only  other  life  tenant,  Garnett  A.  Sneed, 
left  this  section  for  parts  unknown  to  the 
petitioner,  30  or  more  years  ago,  and  peti- 
tioner is  not  advised  whether  he  is  living  or 
dead,  or  whether.  If  dead,  he  was  survived 
by  a  wife  or  child  or  children,  or  whether 
there  is  any  living  wife  or  child  or  other 
lineal  heirs  at  law.  The  death  of  James 
Benton  Cock  occurred  in  September,  1912, 
and  be  was  survived  by  tbe  petitioner,  his 
only  chUd  and  heir  at  law.  If  Garnett  A. 
Sneed  is  still  in  life,  he  is  a  cotenant  of  the 


petitioner  in  tixe  land  above  described.  If 
be  died  leaving  a  wife  and  children,  or  either, 
such  wife  and  children,  or  either,  are  like- 
wise cotenants  of  the  petitioner.  The  lands, 
never  having  been  divided,  are  thus  owned 
in  common.  At  the  time  Garnett  A.  Sneed 
left  this  section,  about  30  years  ago,  be  had 
a  wife  and  one  minor  daughter,  Ida  Sneed, 
who  was  then  about  8  years  of  age.  Tbe 
lands  are  now  in  possession  of  certain  nam- 
ed persons  in  severalty,  "each  of  whom  claims 
under  oAe  of  the  life  tenants  in  said  will." 
The  petition  then  sets  out  a  number  of  per- 
sons as  holding  different  parcels  of  the  land 
sought  to  be  partitioned.  In  some  Instances 
the  lots  alleged  to  be  held  by  named  per- 
sons are  described  by  certain  numbers.  In 
others,  the  description  is  more  indefinite.  In 
one  It  Is  stated  that  a  named  person  is  in 
possession  of  "lot  of  land  No.  47,  except  25 
acres  in  the  southwest  corner  thereof,  and 
18  acres  In  the  northwest  comer,  also  all 
of  lot  No.  51,  except  60  acres  in  the  south- 
west comer,  also  the  west  half  of  lot  No.  49 
and  30  (thirty)  acres  In  the  southeast  cor- 
ner (except  six  acres  used  as  a  cemetery), 
and  three  acres  In  the  southwest  comer  of 
No.  60."  More  than  20  days  prior  to  the 
date  of  tbe  application, 'petitioner  served  each 
of  the  parties  named  with  written  notice  of 
his  intention  to  apply  for  a  writ  of  partition, 
except  Garnett  A.  Sneed,  "wbose  residence 
and  existence  in  life  is  unknown  to  petitioner, 
and  the  wife  and  children  and  lineal  heirs 
at  law  of  said  Garnett  A.  Sneed,  whose 
names  and  residences  are  unknown  to  peti- 
tioner. «  •  •  Wherefore,  petitioner, 
brings  this  suit  against  the  said  Garnett 
A.  Sneed,  and  Uie  parties  answering  the 
description  of  the  wife  and  children  of  Gar- 
nett A.  Sneed  and  also  the  lineal  heirs  at 
law  of  said  Garnett  A.  Sneed,  whose  names 
and  residences  are  unknown  to  petitioner,  as 
cotenants  of  petitioner  In  the  above-described 
land  under  the  will  of  Dudley  Sneed,  and 
against  each  of  the  parties  hereinbefore  des- 
ignated as  possessed  of  said  several  parcels 
of  said  land,  who  are  In  possession  adversely 
to  petitioner."  He  prayed  for  the  writ  of 
partition;  that  tbe  parties  in  possession  of 
tbe  lands  be  required  to  account  to  him  for 
one-haU  of  tbe  rents,  issues,  and  profits 
thereof  from  September  12,  1912;  that  he 
have  Judgment  against  each  of  them  for 
such  amounts  as  might  be  found  due  him  up- 
on such  accounting;  and  that  the  court 
would  grant  an  order  for  service  "upon  Gar- 
nett A.  Sneed,  his  wife  and  children,  and 
bis  lineal  heirs  at  law,  the  residence  and 
names  of  all  of  whom  is  unknown  to  petition- 
er." The  notice  of  Intention  to  apply  for 
tbe  writ  of  partition  set  out  that,  under  the 
will  of  Dudley  Sneed,  the  petitioner  was 
the  owner  of  the  fee-simple  tiUe  in  and  to  a 
one-half  undivided  Interest  in  tbe  land  lots 
mentioned    above,    containing    1,215    acres. 
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more  or  less ;  that  the  life  estates  created  by 
tbe  will  had  terminated  by  the  death  of 
each  of  the  life  tenants;  that  the  title  to  a 
one-half  undivided  Interest  had  vested  in  the 
applicant;  that  he  demanded  foil  and  free 
possession  thereof;  and  that,  dionld  the 
other  parties  fall  to  surrender  it  to  him,  he 
would  require  them  to  account  to  him  for 
one-half  of  the  income  from  said  land,  so 
long  as  they  should  hold  the  same.  This 
notice  was  served  on  each  of  the  persons  in 
possession  of  parts  of  the  land.  Under  order 
of  the  court,  a  notice  was  published,  direct- 
ed to  "Garnett  A.  Sneed,  Mrs.  Garaett  A. 
Sneed,  Ida  K.  Moore,  Ida  E.  Sueed.and  any 
and  all  lineal  descendants  or  heirs  at  law  of 
Garnett  A.  Sneed,  and  to  any  and  all  other 
persons  who  claim  or  own  any  Interest  pres- 
ent or  contingent,"  in  tbe  lots  mentioned  by 
number.  Certain  of  the  parties  in  possession 
of  parts  of  the  land,  who  were  served  with 
the  notice,  moved  to  dismiss  the  proceedings, 
on  the  ground  that  there  was  no  prayer  for 
process,  and  no  process  attached;  that  the 
respondent  had  not  been  served  as  by  law 
required ;  and  because  the  notice  was  not  a 
sufficloit  compliance  with  tbe  law.  They 
also  filed  demurrers  to  the  petition,  on  va- 
rious grounds.  Tbe  presiding  Judge  sustain- 
ed the  motions  to  dismiss,  and  also  the  de- 
murrers, except  as  to  certain  grounds.  The 
petitioner  excepted. 

W.  T,  Lane,  of  Americas,  and  Ware  G. 
Martin,  of  Leesburg,  for  plaintiff  In  error. 
Hardeman,  Jon^,  Park  ft  Johnston,  of  Ma- 
con, H.  A.  Wilkinson,  of'  Dawson,  Bobt  B. 
E'orrester,  of  Leeaburg,  W.  T.  Calhoun,  of 
Americus,  and  J.  A.  Beazley,  of  Crawfords- 
ville,  for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  It  was  contended  that  the 
court  was  without  jurisdiction  to  entertain 
motions  to  dismiss  and  demurrers  to  the  pro- 
ceeding in  vacation.  Ln  certifying  the  bill  of 
exceptions,  the  presiding  Judge  added  a  note 
to  the  effect  that  no  objection  was  made  or 
question  raised  as  to  the  Jurisdiction  or  i)ow- 
er  of  the  court  to  pass  on  the  motion  and  de- 
murrers at  that  time,  and  that  the  bearing 
was  had  after  the  first  term  following  tbe 
filing  of  the  petition. 

Prior  to  1900,  the  law  required  a  statutory 
application  for  partition  to  be  made  to-  the 
superior  court  In  term  time  By  the  act  of 
December  18,  1900  (Acts  1900,  p.  56),  the  ap- 
plication was  authorized  to  be  made  at  term 
time,  or  to  the  Judges  of  the  court  at  cham- 
bers. ClvU  Code  1910,  i  5358.  Section  5360 
provides  for  giving  20  days'  notice  of  the  In- 
tention to  apply  for  partition.  Section  5361 
provides  that,  when  the  application  for  par- 
tition is  made,  and  when  due  proof  is  made 
that  the  notice  required  has  been  given,  the 
court  shall  examine  the  petitioner's  title  and 
part  or  share  of  the  premises  to  be  partition- 
ed, and  shall  thereupon  pass  an  order  direct- 


ing the  clerk  to  Issue  the  writ  of  partition, 
framed  according  to  the  nature  of  the  case. 
This  does  not  require  that  the  Judge  shall 
have  a  trial  of  the  application  at  ooce  upon 
its  presentation;  but  he  should  himself  see 
that  some  apparent  interest  in  the  applicant 
exists.  But  after  objections  have  been  filed, 
and  the  case  Is  ripe  for  a  hearing  upon  ques- 
tions of  law  or  fact.  It  may  be  detiermined. 
In  the  present  case  the  motions  to  dismiss 
and  demurrers  were  heard  in  vacation  fol- 
lowing the  first  term  of  court  next  after  the 
application  was  presented  to  the  presiding 
Judge.  Section  4860,  par.  5,  of  the  Civil  Code 
of  1910,  authorizes  the  judges  of  the  superior 
courts  to  hear  and  determine  in  vacaticm  all 
demurrers  to  peUtions  for  equitable  relief,  on 
ten  days'  notice  and  after  service  of  a  copy 
of  the  demurrer.  Section  4862  provides  that 
the  judges  of  the  superior  courts  have  power 
to  hear  and  determine  in  vacation  as  well  as 
in  term  time,  without  any  order  passed  in 
term  time,  all  motions  for  new  trial,  certio- 
rarles,  and  all  such  other  matters  as  they 
now  can  hear  and  determine  in  term  time, 
and  which  are  not  referred  to  a  Jury.  In 
the  case  before  us  a  hearing  came  on  under 
the  application  for  tbe  writ  of  partition  at 
the  instance  of  the  applicant  Demurrers 
had  been  previously  filed.  On  the  hearing 
motions  to  dismiss  were  also  made.  The  pre- 
siding Judge  certifies  that  no  objection  to 
hearing  the  demurrers  and  motions  was  made, 
and  no  question  raised  as  to  passing  on  them 
at  that  time.  If  there  be  a  question  in  re- 
gard to  hearing  a  demurrer  or  motion  to  dis- 
miss an  application  for  the  writ  of  partition 
in  vacation,  under  the  above-stated  facts,  the 
applicant  would  be  held  to  have  waived  any 
question  of  notice  as  a  prerequisite  to  the 
hearing  in  vacation,  under  the  facts  of  this 
case. 

[2]  2.  Considered  as  a  notice,  to  each  of 
the  holders  of  different  parts  of  a  tract  of 
land,  of  an  Intention  to  apply  for  a  writ  of 
partition  against  each  of  such  persons,  the 
notice  served  was  too  vague  and  indefinite. 
It  might  have  been  su£9clent  as  to  persons  al- 
leged to  have  an  undivided  half  interest  In 
the  aitlre  tract.  In  which  the  person  intend- 
ing to  apply  claimed  to  own  the  other  un- 
divided half  interest;  but,  if  partitioning 
between  such  person  and  holders  of  separate 
parcels  was  contemplatied,  the  notice  was  in- 
sufficient. 

[3]  3.  In  tills  state  two  methods  of  procft- 
dure  to  obtain  a  partition  exist,  where  tbey 
are  respectively  applicable.  The  first  Is  the 
statutory  method  contained  In  the  Civil  Code 
1910,  S  5358  et  seq.  The  second  is  by  equita- 
ble petition,  whenever  tbe  remedy  at  law  is 
insufficient,  or  peculiar  circumstances  rend% 
a  proceeding  in  equity  more  suitable  and  Just. 
Section  6355.  Under  the  statutory  proceed- 
ing, a  notice  of  intention  to  make  the  appli- 
cation is  required  to  be  given ;  the  court  ex- 
amines the  petitioner's  title  and  part  or  share 
of  tbe  premises  to  be  partitioned;  partition- 
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en  ate  appointed,  and  make  a  partition  In 
kind,  having  a  survey  made;  or  a  sale  may 
be  ordered  wbere  a  fair  and  equitable  divi- 
sion cannot  be  made  by  metes  and  bounds. 
Provision  is  made  for  flUng  objections,  and 
for  hearing  and  determining  the  application. 
This  does  not  take  the  place  of  a  suit  In 
ejectment  against  a  i>er8on  holding  the  land, 
not  as  a  tenant  In  common  or  under  the  al- 
leged tenant  In  conuuon,  but  who  la  shown 
to  have  acquired  possession  under  an  ante- 
cedent Ufe  tenant,  who  has  died,  and  to  claim 
adversdy.  Here  all  of  the  persons  in  pos- 
session of  different  parts  of  the  tract  of  land 
in  dispute  were  alleged  to  claim  under  one 
of  the  Ufe  tenants  created  by  the  will,  with- 
out stating  under  which  life  tenant  they  re- 
spectively claimed.  The  petitioner's  right  to 
have  possession  of  any  of  the  land  rested  up- 
on an  allegation  that  the  wife  of  the  testa- 
tor and  Oarnett  A.  Sneed  and  James  Benton 
Ck>ck  were  each  Ufe  tenants,  while  the  peti- 
tioner was  a  remainderman  as  to  a  one-half 
interest  ajmn  the  death  of  the  last-named 
tenant  for  Ufe.  Thus,  if  the  aUegatlon  means 
that  any  particular  holder  or  holders  claim- 
ed under  James  Benton  Cock,  their  holding 
would  not  be  as  tenants  In  common  with  the 
remainderman.  In  such  event,  the  remedy 
he  would  need  against  such  holders  would 
be  one  to  recover  possession  of  his  Interest  In 
the  land,  rather  than  to  partition  with  them. 
If  any  bolder  claimed  under  both  Gamett  A. 
Sneed  and  James  Benton  Oock,  and  Gamett 
A.  Sneed  were  stlU  in  life,  there  might  per- 
haps be  a  case  for  recovery  or  partition  as 
to  a  one-half  Interest  In  that  particular  par- 
cel. It  wiU  readily  be  seen  that  the  status  of 
one  In  possession  of  a  parcel  of  the  land  might 
vary  according  as  he  claimed  under  the  wid- 
ow of  the  testator,  who  was  the  first  life- 
tenant,  or  under  both  of  the  subsequent  life- 
tenants,  or  under  one  of  them.  It  appears 
that  there  were  a  nnmber  of  persons  holding 
different  parts  of  the  tract  or  tracts,  and  the 
vague  allegation  that  each  of  them  claims 
"under  one  of  the  life  tenants  in  said  will" 
shows  no  case  for  partitioning  under  the  stat- 
nte  as  against  each  of  such  possessors.  More- 
over, the  descriptions  of  the  parcels  held  by 
some  of  these  persons  is  quite  Indefinite.  By 
the  Civil  Code  1910,  {  5368,  it  is  declared 
that: 

"In  any  extraordinary  case  not  covered  by 
the  foregoing  provisions  the  court  may  frame 
its  proceeding  and  order  bo  as  to  meet  tbe 
«>xigency  of  the  case  without  forcing  the  par- 
ties into  equity ;  and  the  court  may  deny  a 
■ale  or  partition  altogether,  if  it  is  manifeat 
that  the  interest  of  ead  party  wiU  not  be  fally 
protected." 

Tbls  allows  certain  equities  between  ten- 
ants in  common  to  be  taken  into  considera- 
tion in  making  a  partition,  and  doubtless 
would  authorize  one  holding  a  perfect  equity 
to  bave  a  partition  without  first  proceeding 
by  equitable  petition.  Bat,  wlthont  under- 
taking to  define  the  full  extent  of  that  sec- 
tion. It  is  clear  that  It  was  not  intended  to 
S2SJL— 19 


make  the  statutory  proceeding  a  shbstitute 
in  aU  cases  for  partition  by  a  court  with  eq- 
uitable cognizance,  or  to  deal  with  aU  the 
rights  which  might  be  asserted  in  every  case 
by  an  equitable  proceeding;  sinoe  the  Code 
preserves  the  right  of  equitable  partition, 
whenever  the  remedy  at  law  is  insufficient, 
or  peculiar  circumstances  render  the  proceed- 
ing in  equity  more  suitable  and  Just,  as  above 
Indicated. 

In  the  case  before  us,  there  was  an  effort 
to  have  a  statutory  partition  in  kind  of  sev- 
eral land  lots  as  against  Garnett  A.  Sneed, 
if  aUve,  his  wife  and  cbUdren,  if  any,  or  his 
lineal  heirs  at  law,  if  any.  It  was  alleged 
that  the  petitioner  did  not  know  whether 
Sneed  was  aUve  or  dead,  or  whether,  tf 
dead,  he  was  survived  by  a  wife,  or  a  dilld. 
or  dilldren,  or  whether  there  is  such  a  widow 
wditldorfliairUiiMllieinatlaw.  WltbtliJa 
cotenant  or  ooteuants,  if  any,  tlie  petition- 
er desired  to  have  partition  of  1,215  acres 
of  land.  In  tbe  petition  it  was  alleged  that 
Oarnett  A.  Sneed  "left  tbls  section  for  parts 
unknown  to  petitioner,  some  SO  or  more  years 
ago."  These  hypothetical  or  conditional  co- 
tenants  were  served  by  pubUcatlon  addressed 
In  the  same  uncertain  way.  What  effort 
was  made  to  ascertain  the  facts  does  not  ap- 
pear. It  Is  clear  that  the  petitioner  did  not 
seek,  and  could  not  have,  a  statutory  parti- 
tion In  kind  for  the  entire  1,215  acres  with 
each  of  the  persons  who  held  separate  parts 
of  such  land.  His  couiisel  seemed  to  realize 
the  need  for  something  beyond  statutory  par- 
tition, and  in  the  nature  of  equitable  relief, 
as  his  petition  Included  prayers  for  recovery 
of  a  one-half  Interest  in  the  property,  tor 
accounting  by  each  of  the  persons  in  posses- 
sion for  one-half  of  the  roits,  issues,  and 
profits  of  tbe  lands  from  September  12,  1912, 
for  Judgm^its  against  them  respectlvdy  for 
the  amounts  found  to  be  due,  and  tor  gen- 
eral reUef.  Nevertheless  there  was  no  prayer 
for  process,  the  case  was  not  brought  to  a 
term  of  court  as  an  equitable  petition,  no  pro- 
cess was  Issued,  and  none  was  served.  The 
petition  could  not  therefore  be  upheld  as  a 
regular  partitioning  in  equity,  without  deal- 
ing with  the  sufficiency  of  its  aUegatlon. 
The  requirement  in  regard  to  tHe  service  of 
notice  of  a  statutory  proceeding  to  partition 
land  Is  extremely  loose.  The  Code  does  not 
declare  that  there  must  be  a  petition  ffied, 
followed  by  service  by  an  officer,  with  due 
entry  thereof,  so  as  to  preserve  a  permanent 
official  record,  but  that  the  party  applying 
for  the  writ  of  partition  shall  give  to  the 
other  parties  concerned  at  least  20  days' 
notice  of  his  intention  to  make  application, 
and  that  the  court  may  proceed  In  the  pre- 
scribed manner  when  due  proof  Is  made  that 
the  required  notice  has  been  given.  This 
may  be  intended  for  speed  (Lochrane  v. 
Equitable  Loan  &  Security  Co.,  122  Ga.  433, 
437,  438,  60  S.  B.  372);  but  it  appears  to  be 
a  rather  loose  way  to  bring  a  man  Into  court 
to  Utlgate  about  land.    It  will  not  take  the 
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place  of  process  and  regular  service  In  an 
equitable  petitton  seeting  accountings,  Judg- 
ments, and  general  relief  against  the  numer- 
ous parties  in  possession  of  different  parts 
of  the  land  involved. 

[4]  4.  The  demurrers  contained  numerous 
grounds,  among  them  being  that  the  allega- 
tions "in  the  bill"  set  forth  no  cause  of  ac- 
tion. We  do  not  think  that  this  petition  was 
a  bill  or  suit  on  the  equity  side  of  the  court 
But  sustaining  the  demurrer  it  should  not 
have  the  effect  of  holding  that  the  petitioner 
has  no  title.  This  should  be  left  undetermin- 
ed. Direction  is  accordingly  given  that  the 
Judgment  be  so  amended  as  to  declare  that 
it  does  not  adjudicate  the  question  of  wheth- 
er or  not  the  petitioner  in  the  proceedings  to 
partition  has  a  title  to  the  lands  or  any  in- 
terest therein.  This  direction  is  givoi  to 
avoid  confusion,  on  account  of  the  peculiar 
character  of  the  proceeding  and  its  termina- 
tion. 

Judgment  affirmed,  with  direction.  All 
the  Justices  concur. 

(142  Gs.  U) 

BAIUS;  ▼.  ANDERSON.    (No.  411.) 
(Supreme  Court  of  Georgia.     June  IS,  1014^) 

(Byttahut  by  the  Court.) 

1.  Appeal  and  Ebbob  {%  1078*)— AsanomixNT 
OF  Ebbob— Abandonment. 

The  only  assignment  of  error  referred  to 
in  the  brief  of  counsel  for  the  plaintiff  in  er- 
ror is  the  refusal  to  grant  a  new  trial.  The 
other  assignments  will  therefore  b«  treated  as 
abandoned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4256-1261;  Dec.  Dig.  i 
107a*J 

2.  BANKEtfPTCT  (SS  145,  268*)  —  Bills  and 
Notes  (J  537*)  —  Cobpobations  (i  228*)  — 
Note  Ghven  fob  Stock  Subscbiption— Ad- 
ministration OF  Estate. 

On  Spptember  16..  IfllO,  .T.  W.  Bailey  and 
the  Atlanta  Motor  Car  Company,  a  corpora- 
tion,  entered  into  a  written  contract  to  the 
following  effect :  Bailey  subscribed  for  10  shares 
of  the  capital  stock  of  the  company,  agreeing 
to  pay  therefor  $500  cash  and  to  give  his  note 
to  the  company  for  an  additional  $500.  There 
was  a  stipulation  that  Bailey  should  not  sell 
the  stock  without  first  giving  the  company  an 
option  to  buy  it  back  at  the  market  price.  The 
counties  of  Miller  and  Decatur,  this  state,  were 
allotted  to  Bailey  "as  a  territory  for  the  ex- 
clusive agency  for  the  sale  of  White  Star  auto- 
mobiles. Bailey  was  given  the  privilege  of  or- 
dering from  the  company,  within  one  year  from 
the  date  of  the  contract,  one  White  Star  auto- 
mobile of  any  style  listed  by  the  company  "at 
a  special  wholesale  discount  of  twenty  per  cent, 
from  list  price,  said  macMne  to  be  delivered 
within  siztv  days  from  receipt  of  order."  And 
it  was  furtner  agreed  that  Bailey,  "representing 
the  Atlanta  Motor  Car  Company  as  a  stock- 
holder, is  to  receive  a  confidential  commission 
of  20  per  cent  on  all  sales  of  White  Star  au- 
tomobiles in  above-described  territory  as  long 
as  a  stockholder  in  said  company  from  said 
date,  except  on  cars  sold  to  stockholders  enti- 
tled to  a  discount  under  subscription  contract." 


Bailey  paid  (500  cash  to  the  company,  and 
gave  it  nis  promissory  note  for  the  like  sum, 
maturing  January  6,  1911,  the  note  induing 
an  agreement  to  pay  10  per  cent  as  attorney's 
fees  if  collected  by  an  attorney  at  law.  After 
the  maturity  of  the  note,  in  August  1911,  the 
company  was  adjudged  a  bankrupt  In  Novem- 
ber, 1911,  the  trustee  in  bankruptcy,  under  order 
of  the  court,  sold,  among  other  assets  of  the 
company,  Bailey's  note,  which  was  purchas- 
ed by  C.  N.  Anderson.  Thla  action  is  a  suit 
on  the  note  in  behalf  of  Anderson  against  Bail- 
ey. The  defendant  pleaded  that  said  note  and 
contract  came  into  tne  hands  of  Anderson  aft- 
er maturity;  that  the  stock  subscription  made 
by  him  was  conditional ;  and  that  there  had 
been  a  failure  of  consideration  as  to  said  stock 
subscription  and  note,  in  that  the  company  had 
failed  to  deliver  to  the  defendant  three  cars 
ordered  by  him  under  the  terms  of  the  con- 
tract The  undisputed  evidence  was  to  the  ef- 
fect that  the  notice  required  by  the  statute  for 
the  collection  of  attorney's  fees  had  been  duly 
given.  Upon  the  conclusion  of  the  evidence 
submitted  by  both  sides,  a  verdict  for  the  plain- 
tiff was  directed  by  the  court  for  the  principal 
and  interest  on  the  note  and  ten  per  cent  at- 
torney's fees.  Held:  (1)  The  stock  subscrip- 
tion as  shown  by  the  written  contract  and 
note  was  not  of  such  conditional  character  or 
on  such  special  terms  as  would  have  prevented 
a  recovery  on  the  note  by  the  trnstee  in 
bankruptcy  of  the  insolvent  corporation.  Sprat- 
ling  V.  Westbrook,  140  Ga.  625,  79  S.  E.  536. 
(2)  A  sale  by  a  trustee  in  bankruptcy  under 
order  of  the  court  passes  the  legal  title  to  the 
purchaser,  who  mav  sue  thereon  with  all  the 
rights  the  trustee  bad.  (3)  It  was  not  error 
to  exclude  evidence  offered  on  the  trial  by  the 
defendant  to  the  effect  that  he,  within  the  time 
prescribed  in  the  contract  ordered  three  White 
Star  automobiles  from  the  company,  one  for  his 
own  use,  Usted  by  the  company  at  the  price 
of  $1,250,  which,  under  the  contract  he  was 
privileged  to  purchase  for  $1,000,  and  the  other 
two  listed  at  prices  of  |650  each,  and  that  the 
company  failed  to  deUver  such  machines  to  him ; 
for  the  reason  that  such  evidence,  if  true, 
would  not  establish  a  defense  to  the  action  on 
the  note,  in  view  of  the  insolvency  of  the  cor- 
poration and  the  sale  by  its  trustee  in  bank- 
ruptcy, duly  made,  of  the  defendant's  note  to 
the  plaintiff.  Wilkinson  v.  Bertock,  111  Ga. 
187,  36  S.  E.  623;  Hill  v.  SUvey.  81  Ga.  607, 
8  S.  E.  808,  3  L.  B.  A.  150;  Allen  v.  Grant, 
122  Ga.  .'5R8.  50  8.  E.  494.  See  Spratlinfr  ▼. 
Westbrook,  supra.  (4)  Under  the  evidence  the 
verdict  in  behalf  of  the  plaintiff  was  demanded, 
and  the  court  did  not  err  in  directing  the  same. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  M  205,  230-232,  234,  372-379;   Dec 


Brror  from  Superior  Court,  Miller  Conuty ; 
W.  C.  WorrJU,  Judge. 

Action  by  C.  N.  Anderson  against  J.  W. 
Bailey.  Judgment  for  plaintiff,  on  directed 
verdict  and  defendant  brings  error.  Af- 
firmed. 

Bush  ft  Stapleton  and  P.  D.  Rich,  all  of 
Colquitt  for  plaintiff  In  error.  W.  I.  Geer, 
of  Colquitt  and  W.  S.  Dillon,  of  Atlanta,  for 
defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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SIMPSON  et  bI.  t,  RIMES  •t  al.    (No.  396.) 
(Supreme  Court  of  Georgia.    June  12,  1914.) 

(SyRabtw  by  the  Ootirt.) 
Elections    (f  298*)  —  Contests  —  Jubismc- 

TION   OF  OBDINABT-^UDOMENT. 

The  jurisdiction  conferred  upon  ordinaries 
to  hear  and  determine  contests  arising  over  elec* 
tions  for  municipal  officers  is  limited,  and  in 
such  cases  the  ordinary  has  no  powers  other 
than  Uiose  conferred  by  the  statute. 

(a)  In  such  a  proceeding,  while  the  ordinary 
can  pass  upon  the  legality  of  votes  which  are 
actually  cast,  he  has  no  authority  to  consider 
the  right  of  a  person  to  vote  who  did  not  vote, 
and,  upon  concluding  that  he  was  illegally  de- 
prived of  voting,  to  render  a  judgment  deciding 
that  the  contestant  was  duly  elected,  based  on 
a  count  of  such  assumed  vote. 

(b)  A  judgment  of  the  character  mentioned 
above,  which  showed  upon  its  face  that  the  de- 
daion  was  based  upon  a  consideration  of  such 
assumed  vote,  is  void. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  H  803,  306;   Dec.  Dig.  I  298.*] 

Error  from  Superior  Court,  Liberty  Cotin- 
ty;    W.  W.  Sheppard,  Judge. 

Quo  warranto  by  H.  P.  Rimes  and  others 
against  J.  B.  Simpson  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Reversed. 

In  January,  1914,  an  election  for  mayor 
and  coundlmen  of  the  town  of  Ludowld  was 
held.  J.  B.  Simpson  and  T.  F.  Chapman 
were  among  those  declared  elected  alder- 
men and  took  oath  of  office.  W.  C.  Hodges 
and  C  D.  McDonald  were  candidates  for 
aldermen,  and,  the  result  being  declared 
against  them,  they  contested  the  election  of 
the  two  first  named  before  the  ordinary  un- 
der tbe  Political  Code,  §  125,  on  the  ground, 
among  others,  that  the  names  of  designated 
persona  entitled  to  register  as  voters  were 
iUegally  stricken  from  the  registration  list 
by  the  registrars,  and  were  not  allowed  to 
vote  at  the  election;  and  that,  if  such  per- 
8(Hi8  had  been  allowed  to  vote,  they  would 
have  voted  for  the  contestants,  and  a  count 
of  snch  votes  would  have  changed  the  result 
of  tlie  election.  The  contestees  Joined  Issue, 
and  set  up  that  the  persons  were  legally 
stricken  from  tbe  registration  list  by  the  su- 
liervlsors,  and  had  no  right  to  vote.  The 
ordinary  rendered  a  Judgment  that  the  con- 
testants "be  and  they  are  declared  elected 
•  •  •  for  tbe  term  as  prescribed"  by  the 
charter  of  tbe  town.  The  Judgment  recited 
on  Its  fftce  certain  findings  on  which  the 
decision  was  predicated,  among  them  being 
that  certain  designated  persons  were  "quail- 
fled  voters"  at  tbe  election ;  that  they  would 
have  voted  for  tbe  contestants;  and  that 
tbe  votes  of  such  person  "considered  and 
counted,  •  *  •  when  added  to  the  votes 
cast  and  counted  at  said  election,"  would 
have  resulted  In  the  election  of  tbe  con- 
testants. After  the  decision  of  the  ordinary, 
tbe  contestants,  with  Rimes,  a  dtlzen  and 
taxpayer,  instituted  a  quo  warranto  proceed- 


ing alleging  the  contestants  to  be  entitled  to 
the  office,  basing  their  right  on  the  election 
and  Judgment  above  mentioned,  and  declar- 
ing the  contestees  to  be  mere  usurpers.  The 
defendants  set  up  their  right  to  the  office 
under  the  result  of  the  election  as  declared 
by  the  managers,  and  attacked  the  Judgment 
of  the  ordinary  as  void,  alleging  that  tbe 
ordinary  was  without  authority  to  add  to 
the  votes  at  tbe  election  the  votes  of  tbe 
designated  persons  whose  names  did  not  ap- 
pear on  the  voter's  list,  and  who  did  not  vote 
at  the  election.  At  the  hearing  the  judge 
held  tbe  judgment  of  the  court  of  ordinary 
to  be  valid  and  conclusive,  and  ousted  the 
defendants  from  office^  Error  was  assigned 
upon  this  Judgment 

M.  Price,  of  Ludowld,  and  B.  A.  Cohen,  of 
Savannah,  for  plaintiffs  In  error.  Thomas  & 
Glbbs,  of  Jesup,  for  defendants  in  error. 

ATKINSON,  J.  (after  stattng  the  facts  aa 
above).  In  tbe  quo  warranto  proceeding  tbe 
Issue  was  whether  the  plaintiffs  or  defend- 
ants have  the  right  to  tbe  office.  Tbe  de: 
fendants  were  in  office,  and  tbe  plaintiffs 
undertook  to  show  a  superior  right  Tbe 
defendants  were  declared  elected  by  the  man- 
agers. The  plaintiffs  predicated  their  claim 
to  the  office  on  the  same  election  and  on 
the  Judgment  of  the  ordinary  which  declared 
a  result  In  their  favor,  which  was  different 
from  that  declared  by  the  election  managers. 
In  so  doing  It  was  insisted  that  the  declara- 
tion by  tbe  election  managers,  to  the  effect 
that  tiie  defendants  were  elected,  was  set 
aside,  and  that  the  Judgment  of  the  court  of 
ordinary,  declaring  the  plaintiffs  to  have  been 
elected,  was  conclusive  and  entitled  them  to 
the  office.  The  defendants  contended  that 
the  ordinary  exceeded  his  power  in  counting 
for  the  plaintiffs  votes  which  were  never 
cast,  and  basing  his  Judgment  thereon,  and 
consequently  that  the  Judgment  In  so  far 
that  it  declared  the  plaintiffs  elected,  was 
void^  If  the  Judg;ment  was  void,  it  could 
not  affect  the  result  of  the  election  as  de- 
clared by  the  managers.  In  passing  on  elec- 
tion contests,  the  ordinary  is  not  clothed 
with  the  powers  of  a  court  of  general  Juris- 
diction, but  \a  limited  to  tbe  powers  expressly 
conferred  upon  him  by  the  statute.  It  is  de- 
clared in  the  Political  Code,  i  125: 

"Whenever  any  contest  arises  over  an  elec- 
tion of  any  constable,  munidpal  officers,  or  oth- 
er officers  not  hereinbefore  provided  for,  the 
same  shall  be  filed  with,  beanl  and  determined 
by  the  ordinary  of  the  county  wherein  such 
contest  may  arise,  under  the  same  rules  and 
regulations  as  to  the  mode  of  procedure  as  pre- 
scribed in  contests  where  commission  is  issued 
by  the  Governor." 

This  authorizes  contests  of  elections  of 
the  character  now  under  consideration  to 
be  beard  and  determined  by  the  ordinary, 
and,  without  stating  at  length  the  rules  or 
regulations  as  to  tbe  procedure  to  be  em- 
ployed, provides  for  tbe  application  of  those 
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which  are  prescribed  lu  contests  "where  com- 
mission is  issned  by  the  Governor."  These 
are  to  be  found  in  the  Political  Code,  Jt  121- 
123.    In  the  last  section  it  Is  declared: 

"Illegal  votes  by  the  method  aforesaid  and 
otherwise,  may  be  proven  by  both  i>arties,  and 
if  such  are  proven  on  both  sides,  one  shall  stand 
against  another,  and  he  is  elected  who  has  the 
greatest  number  of  legal  votes.  All  are  consid- 
ered legal  not  proven  to  be  illegal." 

This  authorizes  the  ordinary  to  inquire  In- 
to the  legality  of  votes  cast  on  both  sides 
and  decide  on  the  legality  thereof.  But  the 
law  declares  that  "he  is  elected  who  has  the 
greatest  number  of  legal  votes."  There  is 
no  provision  whatever  for  the  ordinary  to 
enter  into  a  general  consideration  of  erappoM- 
ed  equitable  rights  or  other  rights  of  con- 
testants, and  base  his  decision  upon  assump- 
tions of  how  voters  would  have  voted  had 
they  been  permitted  to  vote.  The  judgment 
of  the  ordinary  shows  upon  its  face,  and  It 
is  a  part  of  the  Judgment,  that,  in  order  to 
hold  that  the  contestants  were  elected,  It  was 
necessary  to  count  as  voting  for  the  con- 
testants votes  which  were  never  in  fact  cast, 
thereby  showing  its  invalidity.  The  judg- 
ment of  the  ordinary  being  void  on  its  face, 
the  judge  erred  in  giving  it  effect  and  ousting 
the  defendants  from  office. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(142  Ga.  1) 

HOWARD  T.  HENDERSON  et  aL    (No.  409.) 

(Supreme  Court  of  Georgia.    June  15,  1914.) 

(SyXlahut  ly  the  Court.) 

Life  Estates  (8  4*)— Rkmaindehs  (J  17*)— 
Pbkscbiptivk  Period  —  Commencement  — 
Kemaindebmer— Deed  by  Life  Tekamt. 
A  testator,  by  will  probated  in  1855,  devis- 
ed land  to  certain  named  trustees  "to  hold  in 
trust  for  my  daughter  [naming  her],  when  she 
shall  arrive  at  the  age  of  sixteen  years,  *  •  • 
this  property  is  to  be  Itept  for  her  sole  and  sep- 
arate use  and  such  child  or  children  as  she  may 
have  living  at  her  death  not  to  be  subject  to 
any  husband's  debts."  On  the  15th  day  of  Oc- 
tober, 1868,  the  daughter  named  In  the  will 
joined  with  her  husband  and  executed  a  war- 
ranty fee-simple  deed  to  one  H.,  who  went  into 
IKJssession  of  the  land  and  claimed  an  absolute 
fee-simple  title  thereto  until  bis  death  In  1912. 
In  1911  Frances  Prior  (Howard)  Henderson, 
the  daughter  named  in  the  seventh  item  of  the 
will,  died.  Her  surviving  children  brought  suit, 
on  the  27th  day  of  February,  1912,  to  recover 
from  H.  the  land  conveyed  by  item  7  of  the 
will.  Held,  that,  inasmuch  as  the  daughter  was 
entitled  to  the  exclusive  possession  of  the  land 
daring  her  life  and  her  vendee  held  possession 
under  her,  it  is  immaterial  whether  the  trus- 
tee represented  only  her  or  both  her  and  her 
children ;  and  prescription  did  not  begin  to  run 
against  those  entitled  to  the  estate  npon  her 
death,  until  she  died. 

(a)  The  life  tenant  nnder  the  will  dying  in 
1911  ^the  trustees  having  previously  died),  her 
surviving  children,  as  remaindermen,  could 
maintain  an  action  brought  in  1912  against  the 
administrator  of  H.,  the  vendee  of  the  life  tenant, 
for  the  land  in  controversy,  notwithstanding 
the  title  and  possesion  held  by  the  defendant  un- 
der a  deed  m>m  the  life  tenant,  purporting  to 


convey  a  fee-simple  estate.  The  lite  tenant 
conveyed  only  a  life  estate  to  H. 

(b)  The  court  (to  whom  this  case  was  sub- 
mitted without  a  jury)  did  not  err  in  finding  for 
the  plaintiffs  the  premises  in  dispute,  together 
with  mesne  profits. 

[Ed.  Note.— For  other  cases,  see  Life  Es- 
tates, Cent.  Dig.  §1  ft-10;  Dec.  Dig.  |  4;«  Re- 
mainders, Cent.  Dig.  U  12-17;  Dee.  Dig.  | 
17.*] 

Error  from  Superior  Court,  Putnam  Coun- 
ty; Jas.  B.  Park,  Judge. 

Action  by  C.  G.  Henderson  and  others 
against  W.  H.  Howard,  administrator.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Affirmed. 

W.  F.  Jenkins  and  S.  T.  Wingfleld,  both  ot 
Eatonton,  and  Geo.  W.  Stevens,  of  Atlanta, 
for  plaintiff  in  error.  Greene  F.  Johnson 
and  W.  S.  Florence,  both  of  Montlcello,  and 
M.  F.  Adams,  of  Eatonton,  for  defendants  in 
error. 

HILL,  J.  0.  O.  Henderson  and  others,  as 
the  only  surviving  children  of  Mrs.  Frances 
Prior  Henderson  (n6e  Howard)  brought  suit 
against  A.  H.  Howard  to  recover  200  acres 
of  land,  claiming  title.  The  case  was  sub- 
mitted to  Judge  Park,  for  decision  without 
the  intervention  of  a  jury,  upon  the  petition 
and  answer  and  the  following  agreed  state- 
ment of  facts: 

The  plaintiffs  are  the  only  surviving  chil- 
dren of  Frances  Prior  Henderson  (nfe  Howard) 
and  Isaac  W.  Henderson,  her  husband.  The 
present  defendant  is  administrator  of  A.  H. 
Howard,  deceased.  A.  H.  Howard  purchased 
the  property  in  controversy  October  U5,  1868, 
from  Mra  Frances  Prior  Henderson^ee  How- 
ard, and  her  husband,  Isaac  W.  Henderson, 
father  of  the  present  plaintiffs,  and  immediately 
thereafter  went' into  possession  as  owner,  claim- 
ing title  to  all  the  property  and  the  entire  es- 
tate therein;  and  he  has  been  In  possession  t>t 
the  land  continuously,  openly,  and  notoriously 
under  a  claim  of  rlgnt  for  a  period  of  more 
than  40  years  to  the  time  of  his  death  in  1912, 
said  purchase  being  evidenced  by  warranty 
deed  from  Frances  P.  Henderson  and  Isaac  W. 
Henderson  to  A.  H.  Howard,  a  copy  of  which 
was  attached.  By  the  terms  of  the  deed  it  con- 
veyed a  fee-simple  estate  to  the  defendant's 
intestate,  A.  H.  Howard.  The  trustees  named 
in  the  seventh  item  of  the  will  of  John  Howard, 
deceased,  were  in  life  in  1808,  when  A.  H. 
Howard  purchased  the  property  and  entered 
into  possession  of  it,  and  continued  in  life  until 
the  year  1896.  The  yearly  rental  value  of  tin 
land  sued  for  is  $150. 

The  answer  of  the  defendant  averred, 
among  other  things,  that: 

"Under  the  will  of  John  Howard,  deceased, 
under  wldch  plaintiffs  claim  in  this  case,  there 
are  only  one  of  three  legal  constructions  possi- 
ble, to  wit:  First  That  prior  to  his  possession 
of  this  land,  to  wit,  the  year  1868,  the  title 
thereto  in  fee  was  in  Frances  Prior  Henderson 
(Howard),  and,  having  purchased  and  acquired 
his  said  possession  from  her,  he  acquired  a 
good,  valid,  and  perfect  legal  title  to  said  land. 
Second.  That  the  legal  title  to  said  land  was 
in  Haron  J.  and  H.  T.  Howard,  tmsteeib  they 
representing  every  interest  and  estate  thereiik 
and  that  both  said  trustees,  these  plaintUb,  and 
any  and  all  other  persons,  are  barred  of  any  re- 
covery, by  reason  of  the  ojieration  of  the  (tat- 
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Dte  of  limitation,  defendant's  said  intestate, 
as  aforesaid,  having  purctiased  said  land  in  good 
faith  from  Frances  P.  Henderson,  and  having 
been  in  posaeasion  thereof  continuously  for  more 
than  40  years  prior  to  his  said  death.  GThird. 
That  under  said  will  the  said  Frances  P.  Hen- 
derson and  plaintiffs  took  said  land  as  tenants 
in  common,  each  owning  an  undivided  inter- 
est therein,  and  under  this  construction,  all  of 
said  tenants  in  common  are  in  like  manner  bar- 
red by  said  statute  of  limitations,  each  of  them 
for  more  than  seven  years  prior  to  the  filing  of 
bis  suit  being  sui  juris,  and  defendant's  said 
intestate  for  more  than  40  years  before  said 
time  having  been  in  the  open,  public,  adverse, 
continuous,  exclusive,  uninterrupted,  and  peace- 
able possession  thereof,  claiming  the  same  in 
good  faith  as  owner." 

After  considering  the  petition  and  amend- 
ments thereto,  the  answer  of  the  defendant, 
and  the  agreed  statement  of  facts,  etc.,  the 
presiding  judge  rendered  a  decision,  finding 
in  favor  of  the  plaintiffs  against  the  defend- 
ant for  the  premises  In  dispute,  and  the  sum 
of  $300  as  mesne  profits,  to  which  Judgment 
the  defendant  excepted. 

1.  The  case  turns  mainly  uiran  the  con- 
struction of  item  7  of  the  will  of  John  How- 
ard, deceased,  which  was  executed  In  1852 
and  admitted  to  probate  In  1855.  The  sev- 
enth Item  Is  as  follows: 

"I  give  and  grant  to  Haron  J.  and  H.  T.  How- 
ard, to  hold  in  trust  for  my  daughter,  Frances 
Prior  Howard,  when  she  shall  arrive  at  the 
age  of  sixteen  years,  the  following  property, 
to  wit,  Jerry,  Tiller,  Little  Carolina,  Dallas, 
Ann,  and  Frank,  my  sorrel  mare  and  one  mule, 
anr  two  hnndred  acres  of  land — the  Landram 
place,  the  line  commencing  at  the  corner  at 
the  big  road  and  from  there  to  the  red  oak  at 
the  woods;  and  from  there  to  the  red  oak 
down  the  road,  and  from  there  to  the  post  oak 
at  H.  J.  Howard's  line,  and  fifty  dollars  she  is 
to  have  when  she  arrives  at  the  age  of  sixteen 
years — this  property  to  be  kept  for  her  sole 
and  separate  use  and  such  child  or  children  as 
she  may  Itave  living  at  her  death,  not  to  be 
subject  to  any  husband's  debts." 

This  controversy  concerns  only  the  real  es- 
tate devised.  It  is  Insisted  that,  under  item 
7  of  the  will  of  testator,  the  trustees  were  ap- 
pointed for  both  the  life  estate  and  the  re- 
mainder interest,  and  that  both  of  the  trus- 
tees were  in  life  In  1868,  when  A.  H.  How- 
ard purchased  the  property  in  controversy 
from  the  life  tenant 'and  took  possession  of 
it,  and  the  trustees  continued  in  life  until  the 
year  1895,  and  that  the  purchaser  remained 
In  possession  of  the  land  from  1868  until  his 
death  in  1912,  claiming  it  in  good  faith,  etc., 
as  owner,  and  consequently  that  he  had  a 
good  prescriptive  title.  We  think  the  finding 
ot  the  court  in  favor  of  the  plaintiffs  in  the 
coort  below  was  correct.  The  daughter  was 
entitled  to  the  Ufe  estate  and  the  right  to 
the  possession  and  use  of  the  land  for  and 
during  her  natural  life.  In  1868  she  execut- 
ed what  purported  to  be  a  fee-simple  war- 
ranty deed,  conveying  the  land  in  dispute  to 
Howard,  who  went  into  possession  of  it  and 
continued  in  possession  nntll  his  death  in 
1912;  and  it  Is  contended  that  he  claimed  an 
absolute   fee-simple  title   thereto   until  his 


death.  Mis.  Henderson,  the  life  tenant,  could 
convey  no  greater  estate  than  she  had,  and 
her  grantee  could  receive  no  greater  estate 
than  she  owned.  She  had  only  a  life  estate 
under  the  wilL  Her  grantee  would  be  enti- 
tled to  the  possession  and  use  of  the  land 
during  her  natural  life,  and  no  longer,  un- 
der her  deed  to  him  and  the  will  of  her  fa- 
ther. If  the  life  tenant  conveyed  a  greater 
estate  than  she  possessed,  it  would  not  work 
a  forfeiture,  as  at  common  law.  Civil  Code, 
i  3671;  Sanford  v.  Sanford,  56  Oa.  627,  528; 
2  BL  Com.  274;  16  Cya  646(5a).  As  there 
could  be  no  entry  and  ouster  against  the  life 
tenant  during  her  life,  there  could  likewise 
be  no  entry  or  ouster  against  the  grantee  of 
the  life  tenant  until  the  death  of  the  Ufe 
tenant  There  is  nothing  in  the  will  tending 
to  show  that  the  trustees  were  to  hold  pos- 
session of  the  life  estate  after  the  life  ten- 
ant arrived  at  the  age  of  16  years.  The  trus- 
tees could  not  therefore  oust  the  life  tenant 
or  her  grantee  during  her  life.  And  even  if 
the  trustees  were  such  both  Cor  the  life  es- 
tate and  the  estate  in  remainder,  the  same  re- 
sult would  follow,  because  the  statute  of  pre- 
scription would  not  run  until  the  termination 
of  the  life  estate.  The  trustees  could  not  oust 
the  life  tenant,  or  her  grantee,  during  her 
life,  under  the  terms  of  the  will,  and  pre- 
scription would  not  run  until  her  death.  The 
result  is  the  same  whether  the  trustees  were 
such  for  the  life  tenant,  or  for  the  life  ten- 
ant and  the  remaindermen.  It  follows  that 
prescription  would  not  run  in  favor  of  the 
grantee  of  the  life  tenant  while  he  was  in 
possession  of  the  land,  as  such,  against  the 
remaindermen  until  the  death  of  the  life  ten- 
ant, which  occurred  in  1911. 

The  plaintiffs  in  the  court  below,  who  are 
the  surviving  children  of  the  life  tenant  nn- 
der  the  wUl,  as  remaindermen  brought  snlt 
to  recover  the  land  within  the  i)eriod  anfhor- 
ized  by  law  after  the  death  of  their  mother. 
The  statute  of  prescription  had  not  mn 
against  them  and  in  favor  of  the  defendant's 
Intestate  a  sufiiclent  length  of  time  to  per- 
fect a  title  in  the  latter.  This  being  so,  the 
court  did  not  err  in  finding  in  favor  of  the 
plaintiffs  in  the  court  below  for  the  premises 
in  dispute,  together  with  mesne  profits.  La- 
mar V.  Pearre,  82  Ga.  354,  9  S.  B.  1043,  14 
Am.  St  Rep.  168;  Jones  v.  Rountree,  188  Ga. 
757,  76  S.  E.  56. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(14  Ob.  App.  746) 
RUTLAND  V.  STATE.     (No.  6689.) 
(Court  of  Appeals  of  Georgia.    July  7,  1914.) 

fEyllaiu*  hy  ike  Court.) 
1.  Cbiunai.  Law  ({  996*}— Skrtbnob— RiOHT 

TO   AUKRD. 

As  a  general  rule,  the  judgment  of  a  court 
is  within  the  breast  of  the  court  untO  the 
end  of  the  term  at  which  it  was  rendered,  and 
a  sentence  may  be  amended  at  any  time  during 
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the  term  and  before  execution  has  begun;  but, 
if  the  defendant  has  complied  with  or  entered 
upon  the  execution  of  a  Talid  sentence,  it  can- 
not be  set  aside  and  a  new  or  different  one 
imposed,  even  at  the  same  term.  A  fortiori  a 
new  sentence  cannot  be  pronounced  after  the 
term  has  passed  and  the  first  or  original  sen- 
tence has  been  either  wholly  or  in  part  com- 
plied with,  and  no  amendment  to  the  judgment 
can  take  place,  where  to  allow  it  would  re- 
quire the  passing  of  a  new  sentence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
law.  Cent  Dig.  {§  1483,  2520,  2544-2646;  Dec. 
Dig.  i  996.»] 

fAddiUonal  Bvllahut  iy  Editorial  Btaff.) 
2.  Words  ahd  Phbasis— "Judoment"— "Sbh- 

TENCE." 

The  difference  between  a  sentence  in  a 
criminal  case  and  a  judgment  in  a  civil  case  is 
that  the  former  is  but  an  expression  of  th'e 
discretion  of  the  judge  who  tried  the  case; 
whereas  the  judgment  in  the  civil  case  is  the 
result  of  the  application  of  evidence  upon  the 
points  involved  to  the  law  pertinent  to  the  Is- 
sue definitely  made  in  the  pleadings,  and  to 
nothing  else. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3827-3842:  voL  8,  pp. 
7695,  7696;    vol.  7,  pp.  6411,  6412.]  • 

Error  from  Superior  Court,  Worth  County; 
E.  E.  Cox,  Judge. 

J.  C.  Rutland  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Perry,  Foy  &  Monk,  J.  B.  Williamson,  and 
Tlson  &  Bell,  all  of  Sylvester,  for  plaintiff  in 
error.  R.  C.  Bell,  Sol.  Gen.,  of  Cairo,  J.  H. 
Tipton  and  L.  D.  Passmore,  both  of  Sylvester, 
and  Little,  Powell,  Hooper  &  Goldstein,  of 
Atlanta,  for  tbe  State. 

RUSSELL,  C.  J.  [1]  The  question  raised  in 
this  case  Is  whether  it  is  within  the  power  of 
a  judge  of  the  superior  court,  after  the  ad- 
journment of  the  term  at  which  the  sentence 
was  imposed,  to  alter  or  amend  a  sentence 
entered  upon  the  minutes  of  the  court;  and 
especially  whether  it  is  within  bis  power,  by 
a  modification  of  the  sentence,  to  increase  the 
penalty  Imposed  by  a  previous  sentence  which 
was  valid  and  tn  accordance  with,  and  aa- 
thorized  by,  the  verdict  The  precise  point 
does  not  seem  to  have  been  adjudicated  by 
the  Supreme  Court  of  this  state,  though  it 
has  been  dealt  with  by  numerous  courts  of 
last  resort  in  other  Jurisdictions.  In  Plain 
V.  State,  60  Ga.  284,  Judge  Bleckley  pointed 
out  that  a  prisoner  cannot  complain  that  his 
sentence  is  mitigated  or  reduced  from  a  term 
wliich  is  within  the  limits  prescribed  by  law, 
because  the  change  is  a  boon  to  the  defend- 
ant and  for  his  benefit ;  and  the  case  of  Jobe 
V.  State,  28  6a.  235,  Is  cited.  However,  nei- 
ther in  Jobe's  Case  nor  in  the  Plain  Case, 
supra,  had  the  Judgment  orally  pronounced 
by  the  court  been  entered  upon  the  minutes ; 
and  in  both  cases  the  alteration  of  the  sen- 
tence was  made  before  the  adjournment  of 
the  term  during  which  the  trial  was  had, 
and  the  change  was  made,  therefore,  while 
the  Judgment,  even  if  entered  upon  the  min- 


utes, would  still,  in  legal  contemplation,  have 
been  lodged  In  tbe  breast  of  the  Judge.  And 
likewise  in  Headers  v.  State,  96  Ga.  299,  22 
S.  E.  527  (in  which  the  judge  increased  the 
penalty  upon  being  told  that  the  defendant 
would  move  for  a  new  trial),  the  Supreme 
Court,  whUe  disapproving  the  imposition  of 
a  severer  penalty  based  upon  the  reason  as- 
signed by  the  trial  Judge,  specifically  affirm- 
ed that  the  right  of  the  Judge  to  change  the 
sentence  as  he  did  (even  If  there  had  been 
good  cause  for  the  change)  rested  upon  the 
general  rule  that : 

"Judgments  of  a  court  are  within  its  breast 
until  tbe  end  of  tbe  term,  and  a  sentence  may 
be  amended  at  any  time  during  the  term  and 
before  execution  has  begun." 

In  the  case  at  bar,  as  disclosed  by  tbe  rec- 
ord of  the  superior  court  of  Worth  county, 
the  defendant  was  sentenced  to  "be  placed 
and  confined  at  labor  in  the  chain  gang 
•  •  ♦  for  and  during  the  full  term  of  12 
months,  and  6  months  in  Jail ;  provided  that 
the  defendant  be  relieved  of  said  chain  gang 
and  Jail  sentence  after  serving  6  months  in 
the  chain  gang,  upon  the  payment  of  $500, 
without  costs  of  said  case;  payment  to  be 
made  Instanter."  The  sentence  further  pro- 
vided, in  accordance  with  the  act  approved 
August  16,  1913  (Acts  of  1913,  p.  112),  that 
"upon  the  payment  of  said  fine  the  defendant 
should  be  allowed  to  serve  said  sentence  of 
18  months  as  above  stated  outside  the  con- 
fines of  said  chain  gang  or  other  place  of  de- 
tention," upon  terms  thereafter  fully  set 
forth  in  tbe  sentence  (relating  to  good  behav- 
ior, reports  to  probation  officer,  etc.).  The 
offense  charged  was  a  misdemeanor.  The 
sentence  imposed  was  within  the  discretion 
with  which  the  court  was  clothed.  After  the 
imposition  of  the  sentence,  and  upon  the 
same  day,  the  superior  court  of  Worth  coun- 
ty adjourned  for  the  term,  and  shortly  there- 
after the  defendant  paid  the  fine  of  $500  and 
reported  to  the  probation  officer.  The  sen- 
tence as  Imposed,  so  far  as  its  contents  could 
be  authenticated  by  the  minutes  of  the  court, 
was  fully  executed,  tmless  the  defendant,  by 
subsequent  bad  conduct  should  bring  Iilmself 
within  the  penalties  of  which  the  sentence 
was  intended  to  hold  him  in  terrorem.  On 
March  12,  1914,  the  solicitor  general  filed  a 
petition  asking  that  the  sentence  upon  tbe 
minutes  be  corrected  so  as  to  conform  to  a 
previous  oral  pronouncement  of  sentence  al- 
leged to  have  been  uttered  by  the  court,  and 
alleging  that  the  provision  relating  to  IS 
months'  service  under  tbe  probation  officer, 
without  labor  or  Imprisonment,  had  been  in- 
corporated by  mistake,  In  the  hurry  incident 
to  tbe  hasty  adjournment  of  the  court.  The 
court  was  not  at  that  time  in  session,  but 
the  petition  filed  by  the  solicitor  general  con- 
tained a  prayer  that  the  Judge  would  call  a 
special  term  of  court  for  the  purpose  of  de- 
termining the  merit  of  the  petitioner's  mo 
tion  to  amend  the  Judgment  and  sentoice 
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In  response  to  the  petition  the  court,  In  Taca- 
tlon,  issued  a  mle  calling  upon  the  defend- 
ant to  show  cause  why  the  Judgment  should 
not  be  corrected  so  as  to  make  It  8i)eak  the 
truth  of  the  sentence  orally  pronounced  by 
the  court,  and  calling  a  special  term  of  the 
court,  to  be  held  on  March  14,  1914,  "for  the 
purpose  of  entertaining,  hearing,  and  passing 
upon  said  petition  and  motion,  and  for  the 
transaction  of  any  and  all  other  business 
pertaining  to  the  subject-matter  thereof  that 
may  come  or  be  brought  to  the  attention  of 
the  court  and  the  judge  thereof."  On  March 
14,  1914,  at  the  special  term  above  referred 
to,  after  hearing  evidence  aa  to  the  clerical 
preparation  of  the  sentence  sought  to  be  set 
aside,  and  after  a  statement  by  the  Judge  him- 
self as  to  what  transpired,  and  that  It  was 
his  intention  to  sentence  the  prisoner  in  ac- 
cordance with  a  written  memorandum  which 
bad  been  kept  by  the  clerk,  and  that  the 
sentence  as  signed  by  him  was  signed  with- 
out reading  the  whole  of  it,  the  Judge  passed 
an  order  so  amending  the  sentence  that,  al- 
though the  defendant  had  paid  the  $600  fine, 
he  would  only  be 'permitted  to  avail  himself 
of  serving  the  sentence  under  the  surveil- 
lance of  the  probation  oflicer  after  he  had 
served  six  months  at  hard  labor  upon  the 
public  works,  in  the  chain  gang.  In  other 
words,  under  the  sentence  as  it  appeared  up- 
on the  minutes  of  the  January  adjourned 
term  of  Worth  superior  court,  the  defendant 
had  the  option  of  serving  the  entire  sentence 
of  18  months  In  the  merely  constructive  cus- 
tody of  the  probation  officer,  without  labor 
or  imprisonment,  whereas,  under  the  sen- 
tence as  amended  by  the  judgment  at  the 
special  term,  he  could  only  exercise  this  op- 
tion for  12  months  after  having  worked  six 
months  In  the  Chain  gang,  with  the  result 
that  the  change  in  the  sentence  practically 
amounts  to  the  Imposition  of  a  sentence  of  0 
months'  service  in  the  chain  gang  In  addition 
to  the  penalty  imposed  by  the  original  sen- 
tence entered  upon  the  minutes  before  the 
adjournment  of  the  court. 

We  are  clear  in  the  opinion  that  the  court 
erred  in  amending  the  sentence.  It  Is  greatly 
to  be  doubted  whether  section  4876  of  the 
Civil  Code  confers  upon  a  Judge  of  the  supe- 
rior court  the  power  to  call  a  special  term  of 
court  for  the  purpose  of  amending  a  sentence 
In  a  criminal  case.  The  language  of  the 
Code  section  as  to  si>ecial  terms  is  that: 

"Such  judges  are  authorized  to  hold  special 
terms  of  said  courts  for  the  trial  of  criminals, 
or  for  the  disposition  of  civil  business,  either 
or  both." 

Certainly  the  amendment  of  the  sentence 
In  a  criminal  case,  tf  permissible  at  all,  can- 
not be  said  to  be  civil  business,  nor  can  it 
be  said  to  be  the  trial  of  a  criminal;  for, 
while  the  Imposition  of  sentence  is  one  of 
the  incidents  of  a  criminal  trial,  it  is  also 
the  conclusion  and  ultimate  incident  of  the 
trial,  and,  while  the  whole  necessarily  in- 
cludes all  of  the  parts,  the  sentence  cannot, 


In  legal  contemplation,  be  considered  the 
equivalent  of  a  criminal  trial,  nor  can  it  be 
supposed  that  It  was  so  considered  by  the 
General  Assembly  at  the  time  of  the  passage 
of  the  act  of  1890-«1  (AcU  of  1890-91,  p. 
74). 

Should  we  seek  to  treat  the  proceeding 
filed  In  the  present  Instance  as  being  a  pro- 
ceeding similar  in  its  nature  to  a  motion  to 
set  aside  a  Judgment,  many  points  of  dis- 
similarity between  the  incidents  and  the 
consequences  of  dvU  and  criminal  proceed- 
ings at  once  suggest  themselves.  But  even 
were  this  a  civil  case,  we  should  hardly  hold 
it  to  be  equitable  to  permit  the  state,  as  one 
of  the  parties,  to  retain  $500  paid  by  the  op- 
posite party  upon  a  Judgment  declaring  that 
upon  its  Instant  payment  the  opposite  party 
might  be  relieved  of  18  months  of  labor  and 
imprisonment,  and,  with  the  judgment  thus 
partially  complied  with  by  one  of  the  par- 
ties, to  amend  it  so  that  the  opposite  party 
should,  in  addition  thereto,  be  required  to 
labor  6  months,  when,  under  the  terms  of 
the  original  Judgment,  the  payment  might 
not  have  been  made,  and  perhaps  could  not 
have  been  enforced. 

It  is  not  by  any  means  plain  that  the  mo- 
tion to  amend  the  sentence  In  a  criminal 
case  can  be  classified  with  those  motions  to 
set  aside  Judgments  to  dvll  cases  which  may 
be  filed  at  any  time  within  three  years,  or 
that  it  is  affected  by  the  same  principles  as 
are  Judgments  in  dvll  cases.  The  amount 
of  the  Judgment  in  a  dvll  case  is  determined 
by  the  pleadings  and  the  evidence ;  the  par- 
ties defendant  are  limited  to  those  named  in 
the  pleadings,  and  the  rights  of  each  are  fix- 
ed by  law.  The  sentence  in  a  criminal  case, 
within  the  limits  fixed  by  law,  is  subject  to 
no  rule  of  law  or  evidence,  but  is  dependent 
whoUy  upon  the  discretion  of  the  trial  Judge. 
The  exercise  of  this  discretion,  if  within  the 
bounds  provided  by  law.  Is  not  subject  to 
inquiry  or  review.  This  has  been  tmlformly 
held. 

[2]  And  a  manifest  difference  between  a 
sentence  in  a  criminal  case  and  a  Judgment 
in  a  civil  case  is  that  the  former  Is  but  an 
expression  of  the  discretion  of  the  judge  who 
tried  the  case,  whereas  the  judgment  in  a 
dvll  case  Is  the  result  of  the  application 
of  evidence  upon  the  points  Involved  to  the 
law  pertinent  to  the  issue  definitely  made  in 
the  pleadings,  and  to  nothing  else.  The  cor- 
rectness of  a  judgment  In  a  dvll  case  can  be 
determined  by  the  pleadings  and  the  evi- 
dence ;  whereas  the  quantum  of  punishment 
inflicted  upon  the  offender  for  the  infrac- 
tion of  a  criminal  law  is  a  matter  not  to  be 
gainsaid  unless  the  sentence,  without  regard 
to  the  evidence,  is  unauthorized  by  law. 

The  power  of  amending  records  so  as  to 
make  them  apeak  the  truth  is  of  course  In- 
herent in  all  courts  of  record,  but  that  ques- 
tion is  not  here  Involved,  for  the  reason  that 
the  state's  contention,  when  reduced  to  its 
last  analysis,  1b  not  that  the  sentence  which 
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waa  signed  by  the  Jndge  and  placed  apon 
the  minutes  was  improperly  or  Incorrectly 
entered,  but  rather  tbat  It  foiled  to  conform 
to  an  oral  sentence  announced  by  the  court 
prior  to  the  time  tliat  tbe  Judge  affixed  his 
signature  to  the  sentence  entered  upon  the 
minutes. 

In  Freeman  y.  Brown,  115  Ga.  27,  41  S.  B. 
3S7,  it  was  said: 

"Tbe  oral  announcement  of  the  Judge  waa 
no  judgment;  neither  were  tbe  shorthand  notes 
of  the  stenographer  of  the  matter  and  language 
of  this  oral  announcement  the  judgment  of  the 
court;  and  certainly  the  uncompleted  transcrip- 
tion of  these  notes  into  longhand  was  no  Judg- 
ment. Wbat  the  judge  orally  declares  is  no 
Judgment  until  it  has  been  pat  in  writing  and 
entered  as  such." 

See,  also,  Easterling  t.  State,  11  Oa.  App. 
135,  74  S.  E.  899;  Webster  y.  Dundee,  93  Oa. 
278,  20  S.  E.  310.  The  sentence  as  reduced  to 
writing,  therefore,  and  signed  was  a  lawful 
sentence,  and  tlie  only  lawful  sentence;  and 
while,  under  the  provisions  of  section  4644 
of  tbe  Ciyll  Code,  the  court  had  power  "to 
amend  and  control  its  processes  and  orders, 
so  as  to  make  them  conformable  to  law  and 
Justice,  and  to  amend  its  own  records,  so  as 
to  make  them  conform  to  the  truth,"  this  pow- 
er is  defined  and  limited  by  the  provlsiona  of 
section  5703  of  the  Civil  Code,  under  which 
it  can  be  exercised  only  "when  there  is  Bom»- 
thing  on  the  face  of  the  proceedings  to  amend 
by,  from  which  what  actually  took  place  in 
the  prior  proceedings  can  be  clearly  ascer- 
tained and  known."  From  this  It  would 
seem  that  the  power  of  a  court  to  amend  and 
correct  its  Judgments  is  limited  to  instances 
in  which  the  Judgment  entered  is  not  in 
liarmony  with  the  pleadings,  or  where  the 
Judgment  shows  on  Its  face  that  it  is  incom- 
plete, and  does  not  express  tbe  entire  Judg- 
ment actually  rendered  by  the  court  As  to 
this  see  Merritt  v.  State,  122  Ga.  752,  50  S. 
E.  925;  Tyler  v.  State,  125  Ga.  46,  53  S.  B. 
818,  in  both  of  which  cases  tbe  court  was 
dealing  with  incomplete  sentences,  which 
fact  appeared  from  the  face  of  the  sentence 
Itself.  In  the  Merritt  Case  the  word  "guilty" 
was  omitted,  and  a  blank  space  was  left 
where  it  should  have  been  written,  and  in 
tbe  Tyler  Case  a  blank  'space  was  left  where 
the  term  of  service  imposed  by  tbe  court 
should  have  been  inserted.  The  language 
used  in  these  cases,  especially  In  the  Tyler 
Case,  so  far  as  it  relates  to  the  weight  ap- 
parently attached  to  the  previous  oral  an- 
nouncement of  the  court,  is  not  controlling, 
when  it  Is  CAinsldered  that  the  point  as  to  the 
legal  validity  of  the  so-called  oral  sentence 
was  not  before  the  court,  and  that  this  point 
lias  since  been  expressly  ruled  upon  in  Free- 
man T.  Brown,  supra. 

In  the  case  at  bar  the  record  sought  to  be 
amended  does  not  disclose  the  absence  of 
any  statement  which  is  material  to  the  va- 
lidity of  the  sentence  as  a  whole,  and  we  do 
not  think  that  It  is  within  the  power  of  tbe 
court  to  amend  a  sentence  in  a  criminal  case 


by  reference  to  the  oral  testimony  of  wit- 
nesses. 

"According  to  the  weight  of  authority,  the 
rule  is  that  a  Judgment  or  decree  can  be  amend- 
ed or  corrected  only  where  there  is  sufficient 
record  evidence,  or  evidence  quasi  of  record,  to 
sustain  the  amendment,  and  that  extraneous 
evidence  cannot  be  received  for  this  purpose. 
In  this  connection  it  is  generally  considered 
that  the  notes  and  minutes  made  by  the  judge 
upon  his  docket  are  record  evidence;  bat  tbe 
amendment  cannot  be  based  on  the  judge's 
Imowledge  or  recollection  of  the  facts,  or  hia 
affidavit  in  regard  to  the  error  to  be  corrected." 
23  Cyc.  879,  subpar.  O. 

In  Dixon  y.  Mason,  68  Oa.  478  (2),  It  was 
held  that  a  Judgment  must  be  amended  by  aa 
inspection  of  the  record,  including  the  ver- 
dict and  pleadings.  Parol  proof  cannot  tar- 
nlsh  a  ground  of  amendment  not  in  the  rec- 
ord. For  this  reason,  even  If  we  had  not 
noted  an  essential  difference  between  the 
amendment  of  a  Judgment  in  a  dvll  case  and 
the  alteration  of  a  valid  sentence,  legally  im- 
posed, in  a  criminal  case,  and  entered  upon 
the  minutes,  and  even  if  this  sentence  had 
not  been  partially  executed,  we  are  of  the 
opinion  that  neither  tbe  evidence  of  the  clerk 
in  regard  to  the  oral  announcement  of  tlie 
Judge,  nor  the  testimony  of  the  Judge  him- 
self, should  have  been  considered  in  deter- 
mining the  question  of  whether  the  Judg- 
ment should  be  amended.  A  Judge  cannot 
be  a  witness'  in  Us  own  court;  nor  Should 
his  Judgment  be  affected  by  his  own  knowl- 
edge of  the  facts  affecting  the  issue. 

But,  even  should  we  be  in  error  as  to  our 
view  of  the  rulings  of  the  Supreme  Court  in 
McCandless  y.  Conley,  115  Ga.  51,  41  S.  B. 
256,  and  Sims  y.  Oa.  By.  &  El.  Co.,  123  Ga. 
645,  51  S.  B.  674,  in  the  latter  of  which  cases 
the  court  held,  citing  1  Black  on  Judgments, 
i  167,  that  "during  the  term  of  the  court  at 
which  a  Judgment  is  rendered.  It  is  within 
tbe  breast  of  the  presiding  Judge  and  may- 
be vacated  upon  proper  cause  shown;  but 
after  the  term  has  expired,  the  Judgment  "is 
upon  the  roll;  and  is  not  subject  to  review 
or  revision  by  the  trial  court,"  we  are  clear 
that  the  defendant's  payment  of  the  fine  of 
$500,  and  its  retention  by  the  state  as  a  part 
of  the  sentence  imposed,  absolutely  barred 
the  state's  right  to  insist  upon  the  setting 
aside  of  the  Judgment,  or  its  amendment  by 
tbe  imposition  of  an  additional  penalty.  As 
a  general  rule,  where  the  defendant  has  exe- 
cuted or  entered  upon  the  execution  of  a 
valid  sentence,  the  court  cannot,  even  dur- 
ing the  term  at  which  the  sentence  was  ren- 
dered, set  it  aside  and  render  a  new  sentence. 
25  Am.  &  Eng.  Bnc.  Law,  315,  subd.  5  (2). 
It  is  stated  In  the  Encyclopedia  of  Pleading 
and  Practice  (volume  19,  p.  493)  that: 

"As  a  general  rule,  if  the  defendant  has  exe- 
cuted or  entered  upon  the  execution  of  a  valid 
sentence,  such  sentence  cannot  be  set  aside  and 
a  new  or  different  one  imposed,  even  at  the  same 
term;  and  a  fortiori  a  new  sentence  cannot  b« 
pronounced  after  the  term  has  passed  and  part 
of  tbe  imprisonment  has  been  suffered,  and  no 
amendment  to  the  Judgment  can  take  place  in 
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Bach  a  eaa*  when  to  allow  it  wonld  require  the 
^ssins  of  a  new  sentence." 

Eminent  authorities  are  dted  In  rapport 
of  this  statement  Among  aatborltles  In  sup- 
port of  these  propositions  the  ftdlowlngr  cases 
may  be  cited:  Ex  parte  Lauge,-  18  Wall.  163, 
21  L.  Bd.  872;  Bradford  t.  People,  22  Cblo. 
157.  48  Pac.  1013;  Brown  t.  Rice,  67  Me.  66, 
2  Am.  Sep.  11;  Cbtnmon wealth  v.  Foster,  122 
liaas.  323,  23  Am.  Rep.  326 ;  Matter  of  Ma- 
eon,  8  Mich.  70;  People  v.  Meserrey,  76  Mich. 
223,  42  N.  W.  1133;  People  v.  Kelley,  79 
Mich.  320,  44  N.  W.  616;  In  re  Jones,  35 
Neb.  499,  53  N.  W.  468;  State  ▼.  Gray,  87  N. 
J.  Law,  368;  State  T.  Addy,  43  N.  J.  Law, 
113.  39  Am.  Rep.  647;  State  t.  Warren,  92  N. 
C.  825 ;  State  v.  Crook,  115  N.  C.  760,  20  S. 
XL  513, 27  Ii.  B.  A.  260 ;  In  re  Habeas  Corpus, 
5  Ohio  Dec.  571;  State  t.  Cannon,  11  Or. 
312,  2  Pac.  191;  Whitney  t.  State,  6  Lea 
Ciena.)  247 ;  Grlsham  v.  State,  19  Tex.  App. 
604. 

In  Pe<H>le  ▼.  Felker,  61  Mich.  116,  28  N.  W. 
83.  it  was  held  that  there  Is  neither  law  nor 
precedent  for  the  imposition  of  a  further  sen- 
tence Judgment  than  that  which  the  court 
Imposed  at  the  time  of  pronouncing  the  first 
Judgment  In  an  Alabama  case  (Ehc  parte 
State  [In  re  Newton]  94  Ala.  433,  10  South. 
549)  It  was  held  that  the  power  of  the  court 
to  modify  Its  Judgment  except  for  the  cor- 
rection of  clerical  misprisions,  or  to  amend 
nunc  pro  tunc  for  the  purpose  of  making  the 
record  speak  the  truth,  ceased  at  the  expira- 
tion of  the  term.  A  Judgment  imposing  pun- 
ishment cannot  be  pronounced  by  i^ecemeal, 
at  different  terms,  and  after  the  expiration 
of  the  term  the  court  is  without  power  to 
substitate  another  kind  of  punishment  for 
that  first  Imposed.  The  Judgment  or  sentence 
pronounced  during  the  term  must  embrace 
the  entire  punishment  imposed. 

Concluding  that  the  court  had  no  power  to 
go  outside  of  the  record  in  order  to  amend 
its  Judgment  and  that  the  record  bespoke  a 
legal  yalld  Judgment  which  required  no 
amendment  it  is  our  opinion  that  the  court 
was  without  power  to  amend  this  sentence, 
which  had  been  partly  complied  with  by  the 
defendant  The  power  to  fix  the  penalty  to 
be  paid  by  an  offender  is  so  imiKirtant  and 
so  peculiar  that  eyen  the  possibility  of  er- 
ror is  to  be  avoided,  and,  while  the  exalted 
character  of  the  learned  trial  Judge  who  pre- 
sided in  the  Instant  case  would  forbid  even 
the  suspicion  of  wrong^dolng,  it  would  never 
do  to  hold  that  the  exercise  of  so  Important 
a  function  as  that  of  Imposing  a  sentence  can 
be  submitted  to  subsequent  Inquiry  or  attack, 
by  either  the  state  or  the  accused,  provided 
the  sentence  Imposed  is  within  the  bounds 
prescribed  by  law.  As  already  stated,  the 
Judgment  entered  is  the  result  of  the  exercise 
of  a  discretion  which  must  be  used  with  sol- 
emn deliberation,  although  it  in  most  cases 
permits  of  a  wide  range,  and  which  may  be 
Uberally  exercised.     It  cannot  be  presumed 


that  such  discretion  would  either  be  abnseA 
or  lightly  considered. 
Judgment  reversed. 

CU  Os.  App.  7S4) 

DAVIS  ▼.  STATB.    (No.  5764.) 
(Court  of  Appeals  of  Georgia.    July  7,  1914.) 

(SvOdbiu  b»  Sditorial  Staff.) 

1.  IllDICnCENT    AND    IHFOHUATIOIT    ({    180*)— 
OnXHSl's  INOLUDKD   IN  CHARQK. 

An  Indictment  charginK  the  offense  of  mur- 
der, charges  the  lesser  grades  of  homicide,  and 
hence  under  such  indictment  the  court  ma;^  aub- 
mit  the  question  whether  accused  was  guilty  of 
the  offenses  of  murder  or  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  It  582-695;  Dec. 
Dig.  §  180.»] 

2.  Cbiminal  Law  (|  755H*)~Tbiai/— Stat*- 
KBNT  or  Defendant. 

Aa  Pen.  Code  1910,  |  1036,  authorises  an 
accused  to  make  a  statement  not  under  oath; 
and  not  subject  to*  cross-examination,  a  charge 
In  a  prosecution  for  murder,  where  accused 
made  a  statement  that  the  law  permits  every 
man  charged  with  crime  to  make  to  the  court 
and  jury  such  a  statement  as  he  thinks  proper, 
and  he  is  not  subject  to  examination  by  his  own 
counsel  or  cross-examination  by  the  state,  was 
not  erroneous  in  invading  the  province  of  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1731-1765;  Dec  Dig.  { 
765%.*]  - 

3.  HomciOE  (I  340*)— Habmlkss  Bbbob— In- 

BTBUOTION. 

In  a  prosecution  for  murder,  where  there 
was  nothing  in  the  evidence  or  in  accused's 
statement  to  show  that  he  was  in  fault  in  bring- 
ing on  the  difficulty,  the  giving  of  an  instrtic- 
tion  which  limited  the  right  of  self-^lefense  in 
case  of  apparent  danger,  to  one  without  fault 
was  not  perjudicial  error. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  716-717,  720;   Dec.  Dig.  {  340.*) 

Russell,  C  J.,  dissenting. 

Error  from  Superior  Court  Bictm^nd 
County;   H.  C.  Hammond,  Judge. 

John  Davis  was  convicted  of  manslaugh- 
ter, and  he  brings  error.    Affirmed. 

The  Indictment  charged  that  John  Davis 
"did  *  «  •  unlawfully  and  with  malice 
aforethought  kill  and  murder  one  Lonnle 
Cook. by  shooting  him  in  the  body  with  a  pis- 
tol, contrary  to  the  laws,"  etc.  There  was 
but  one  count  in  the  indictment  From  the 
evidence  it  appears  that  the  defendant  and 
Lonnle  Cook  were  employed  at  the  Augusta 
Brewery.  On  the  day  of  the  homicide,  Peter 
Craig,  a  friend  of  the  decedent  l>ad  some 
words  with  the  defendant,  in  the  early  part 
of  the  day.  Afterwards,  according  to  the  de- 
fendant's statement  the  defendant  went  to  a 
wagon  yard  to  get  a  mule  for  the  brewing 
company,  and,  upon  his  return  to  the  com- 
pany's stable,  the  decedent  was  standing  in 
the  door,  and  (without  provocation  so  far  as 
the  record  shows)  cursed  him  and  threw  some 
beer  bottles  at  him,  and  the  defendant  ran 
off,  bat  soon  returned  to  let  down  the  bars, 
and  as  he  entered  the  stable,  he  found  the 
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decedent  BtOI  there,  and  the  decedent  again 
cursed  him,  threatened  to  kill  him,  and  ad- 
vanced upon  him  with  a  pitchfork;  the  de- 
fendant warned  the  decedent  to  stay  off  from 
him  and  not  to  advance,  but  the  decedent 
continued  advancing,  and  the  defendant  grab- 
bed a  pistol,  which  he  had  In  the  stable,  and 
shot  the  decedent,  causing  his  death.  So  far 
as  appears  from  the  testimony,  there  was 
no  eyewitness  of  the  shooting  or  of  what  oc- 
curred previously  between  the  defendant  and 
the  decedent  The  jury  returned  a  verdict 
of  guilty  of  voluntary  manslaughter,  recom- 
mending the  defendant  to  the  mercy  of  the 
court  The  defendant  moved  for  a  new  trial 
on  the  usual  general  grounds,  and  on  the  fol- 
lowing additional  grounds:  (1)  Because  the 
court  erred  In  charging  the  Jury  as  follows: 
"The  grand  jary  at  tbia  term  of  the  court 
haviog  returned  a  bill  of  indictment  against 
the  defendant  charging  him  with  the  offenses  of 
murder  and  manslaughter."    ' 

It  is  alleged  that  this  was  error  because 
the  Indictment  "contained  but  one  count,  the 
same  being  a  charge  of  murder."  (2)  Because 
the  court  erred  In  charging  as  follows: 

"The  law  permits  every  man  charged  with 
a  crime  to  make  to  the  coort  and  jury  such 
statement  aa  he  thinks  proper  in  his  own  be- 
balL  He  does  not  make  it  nnder  oath;  he  is 
not  subject  to  examination  by  his  own  coun- 
sel, nor  to  crosa-ezamination  by  the  state's 
counsel,  but  he  goes  there  to  make  just  such 
statement  as  he  may  deem  proper  in  bis  own  be- 
half 

It  is  alleged  that  thla  was  error  because 
"the  law  clothes  the  defendant  with  the  ab- 
solute right  of  making  a  statement  and  it  is 
not  a  matter  of  permission,"  and  because  the 
Intent  of  the  defoidant  in  making  the  state- 
ment was  a  matter  for  the  Jury  to  determine, 
and  the  court  invaded  their  province  by  stat- 
ing that  the  defendant  "goes  there  to  make 
such  statement  as  he  may  deem  proper."  (3) 
Because  the  court  erred  in  charging  the  Jury 
as  follows: 

"Now  I  give  yon  a  further  principle  of  law, 
and  that  is  that  if  a  man  without  fault  on  his 
own  part  really  believes  that  another  man 
is  about  to  commit  a  felony  upon  him,  then, 
even  though  there  is  no  actual  danger,  a  seem- 
ing necessity  will  be  accepted  in  law  as  a  real 
necessity,  and  he  would  be  justified  in  acting, 
if  he  in  good  faith  believed  that  an  actual  as- 
sault of  that  character  was  about  to  be  made 
upon  him." 

It  is  alleged  that  this  was  error  because  it 
limited  the  defense  to  a  faultness  person,  and 
a  party  may  be  in  fault  to  some  extent  and 
yet  not  be  deprived  of  the  defense  of  rea- 
sonable fear. 

C.  A.  Picquet  of  Augusta,  for  plaintiff  in 
error.  A.  L.  Franklin,  SoL  Gen.,  of  Augusta, 
and  Jno.  M.  Oraham,  of  Atlanta,  for  the 
State. 

BOAN,  J.  (after  stating  the  facts  as  above). 
[1]  1.  Where  an  indictment  charges  the  of- 
fense of  murder,  this  charge  embraces  the 
lesser  grades  of  homicide,  and  in  the  present 
case  the  court  committed  no  error  in  charg- 


ing the  Jnr^  that  tbe  indictment  charges  the 
defendant  with  the  offenses  of  mnrder  and 
manslaughter.  See  Spence  v.  State,  7  Oa. 
App.  827  (2),  68  S.  E.  443 ;  Williams  v.  State, 
13  Ga.  App.  83,  78  S.  E.  854. 

[2]  2.  The  ground  of  the  motion  for  a  new 
trial  in  which  error  is  assigned  on  an  excerpt 
from  the  charge  of  tbe  court  wherein  the 
Jury  were  instructed  that  the  law  "permits" 
the  defendant  to  make  such  statement  aa  he 
sees  fit  is  without  merit  The  law  does  not 
compel  a  defendant  charged  with  a  crime  to 
make  a  statement,  but  it  permits  him  to  do 
so;  and  it  permits  him  to  make  just  such 
statement  as  he  thinks  proper  in  his  own  be- 
half. This  charge  accords  with  tlie  law  on 
thU  subject    Penal  Code,  S  1036. 

[3]  3.  The  exception  taken  to  tliat  portion 
of  the  charge  set  out  in  the  last  ground  of 
the  motion  for  a  new  trial  we  hold  was  not 
error  prejudicial  to  the  defendant;  for,  by 
an  examination  of  the  record  in  this  case, 
we  find  nothing  in  the  evidence  for  the  state, 
or  in  that  of  the  defendant  or  in  Ills  state- 
ment that  in  the  least  would  show  or  tend 
to  show  tliat  the  defendant  was  in  fault  in 
bringing  on  or  provoking  the  difficulty  that 
resulted  in  the  homicide.  If  it  appeared 
from  any  phase  of  the  evidence  or  of  the  de- 
fendant's statement  that  the  defendant  was 
at  fault  in  bringing  on  or  provoking  the  dif- 
ficulty that  resulted  in  the  homicide,  but  that 
this  fault  on  his  part  was  not  sufficient  prov- 
ocation to  justify  the  deceajficd  in  maUng  a 
felonious  assault  upon  him,  then  such  a 
charge  as  is  contained  in  the  excerpt  men- 
tioned would  have  been  harmful  and  preju- 
dicial to  the  defendant  (Boatwright  ▼.  State, 
89  6a.  140,  15  S.  E.  21 :  Butler  v.  State,  92 
Ga.  602  [5],  19  S.  B.  61;  Smaars  r.  State. 
131  Ga.  27,  61  S.  E.  914),  but  as  the  record 
not  only  fails  to  show  this,  but  shows  tbe 
contrary,  we  hold  that  this  portion  of  the 
charge  was  not  prejudicial  to  the  defendant 

4.  The  charge  of  the  court  as  a  whole  was 
a  full,  fair,  and  able  presentation  of  the  law 
on  the  grades  of  homicide  involved  in  tliis 
case.  Under  the  evidence  the  jury  were  au- 
thorized to  find  the  defendant  guilty  of  vol- 
untary manslaughter;  and,  as  the  able 
judge  who  presided  on  the  trial  approved 
the  verdict  no  reason  appears  to  us  tvby 
the  judgment  overruling  the  motion  tor  a 
new  trial  should  be  disturbed. 

Judgment  affirmed. 

BUSSBLL,  G.  J.  (dissenting).  I  cannot  ap- 
prove as  a  proper  instruction  upon  tbe  de- 
fendant's statement  the  charge  that  the  de- 
fendant goes  upon  the  stand  to  make  Just 
such  statement  as  he  may  deem .  proper  In 
his  own  behalf.  In  my  opinion  the  pbraae- 
ology  in  which  tills  instruction  was  couched 
would  generally  tend  to  depreciate  the  state- 
ment And  since  I  differ  with  my  Bretbren 
in  my  views  of  the  effect  of  evidence,  and  am 
compelled  to  bold  that  the  defense  predicat- 
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ed  upon  reasonable  fear  Is  not  restricted  to  a 
faultless  person,  I  am  constrained  to  dissent 
from  tbe  Judgment  of  afElrmance. 


(U  Oa.  App.  si») 

ATLANTIC  COAST  LINE  R  CO.  T. 
THOMAS.     (No.  5363.) 

(Court  of  Appeals  of  Georgia.    June  22,  1914.) 

(SyUaiuM  by  the  Court.) 

1.  Gakrikbs  (I  380*)  —  Etidbncx  (|  408*)  — 
Pleaoinq  (|  8*)— E^jkction  of  Passenoei^- 
Pbtition— Heceipts— Pabol  Etidxnck. 

The  petition  alleges  that  the  plaintiff 
boarded  the  defendant's  passenger  train  at  Up- 
tonville,  and  i>aid  to  the  conductor  of  the  train 
tbe  fare  demanded  for  his  passage  to  Offerman, 
a  station  on  its  railroad,  and  that  afterwards, 
at  an  intermediate  poinL  the  same  conductor 
demanded  a  ticket  from  him,  and  disputed  his 
reply  that  be  had  paid  his  fare  in  cash,  called 
him  a  "hobo,"  accused  him  of  trying  to  "beat" 
his  way,  used  "considerable  language"  in  re- 
peating these  charges,  and  ejected  him  from  the 
train ;  that  several  i>a8sengers  were  within 
hearing  of  the  conductor's  language ;  that  the 
said  treatment,  by  word  and  gesture,  was  "out- 
rageous in  tbe  extreme,  and  deeply  mortified 
petitioner's  feelings  and  P^de" ;  and  that 
"through  said  treatment  he  has  been  damaged 
in  the  sum  of  $2,000,"  for  which  he  sues.  Held, 
that  the  petition  was  not  demurrable  because  of 
the  absence  of  an  allegation  that  the  plaintiff 
was  given  a  receipt  for  tbe  amount  paid  by  him 
to  the  conductor,  or  because  the  ^tition  does 
not  give  the  language  referred  ^  in  the  allega- 
tion that  the  conductor  used  "considerable  lan- 
guage" in  repeating  tbe  charges  made  against 
the  plaintiff,  or  because  the  petition  does  not 
allege  why  or  in  what  manner  tbe  "treatment, 
by  word  and  gesture,  was  outrageous"  or  of- 
fensive, or  because  the  allegation  tbat  the  treat- 
ment was  "outrageous"  states  a  conclusion  with- 
out setting  out  the  facts  on  which  it  is  based,  or 
because  the  plaintiff  alleges  no  facts  to  show 
how  be  was  damaged  in  the  sum  of  $2,000,  or  in 
any  other  amount 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Die.  H  1464-1466, 1469,  1470. 1472;  Dec 
Dig.  {  380;*  Evidence,  Cent.  Dig.  fs  1829-1842 ; 
Dec.  Dig.  f  408  ;•  Pleading,  Cent.  Dig.  H  12- 
28H,  68;    Dee.  Dig.  {  8.*] 

2.  CABaxxBS  (I  381*)  —  EvrBBiroK  ({  121*)  — 

EAnECTIOIT  OF  I'ASSKNOER— RbS  GESTiB. 

There  being  testimony  to  tbe  effect  that  the 
plaintiff  paid  to  the  conductor  the  fare  demand- 
ed for  the  passage  of  both  blmsdf  and  another 
penon  to  Offennan,  and  so  stated  to  the  con- 
ductor in  response  to  a  subsequent  demand  for 
bis  fare,  and  that  the  conductor  at  first  acqui- 
esced in  this  statement,  though  afterwards  dis- 
puting it,  the  court  did  not  err  in  allowing  a 
witness  to  testify  that  tbe  other  person  referred 
to  above  was  aslced  by  the  conductor  for  his 
fare,  and  answered  that  his  fare  to  Offennan 
was  paid  by  the  plaintiff.  This  was  admissible 
as  part  of  the  res  gestae,  and  as  a  circumstance 
corroborative  of  the  plaintiff's  contention  that 
be  bad  paid  his  fare  to  Offerman,  and,  in  con- 
nection with  other  evidence,  was  relevant  as 
bearing  on  the  issue  as  to  the  good  faith  of  the 
conductor  in  ejecting  the  plaintiff. 

(Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  IS  1473-1476, 1479-1482:  Dec.  Dig.  I 
381;*  Evidence,  Cent.  Die.  M  3()8,  807-338, 
1117,  1119;  Dec.  Dig.  |  121.*] 
8.  Cabbicbs  (§  884*)— TuAi.  ({  252*)— Ejec- 
tion OF  PaBSKNOKB— INSTBUCTIONB. 

The  instruction  to  the  jury  that  a  railroad 
company  is  liable  for  anv  damage  done  to  a 
person  by  the  running  of  its  cars  or  by  its  em- 


ployes in  its  service,  "unless  the  railroad  com- 
pany shall  make  it  appear  tbat  [its]  agents 
have  exercised  aU  ordinary  care  and  diligence, 
the  presumption  in  all  cases  lieing  against  the 
railroad  company,"  was  not  subject  to  the  ob- 
jection that  it  was  inapplicable  to  the  case,  or 
that  it  amounted  to  an  instruction  that,  when 
the  plaintiff  had  shown  that  he  was  ejected  from 
the  train,  a  presumption  would  arise  that  the 
defendant  was  liable  for  resulting  damage,  and 
relieved  the  plaintiff  of  the  burden  of  snowing 
that  he  was  rightfully  on  the  train,  and  placed 
upon  tbe  defendant  the  burden  of  showing  that 
he  was  not  rightfully  on  it 

[Ed.  Note. — For  other  cases,  see  Carriers; 
Cent  Dig.  K  1497-1500;  Dec.  Dig.  §  384;* 
Trial,  Cent  Dig.  {8  505,  596-612;  Dec.  Dig.  | 
252.*] 

4.  Appkai.  and  Ebbob  (|  1064*)— Habmlkss 

EbBOB— I  NSTBirCTIO  NB. 

The  court  did  not  err  in  ^ving  in  charge 
to  tbe  jury  that  part  of  section  4397  of  the 
<9vil  Code  1910  which  relates  to  nominal  dam- 
ages. It  was  error  to  read  to  tbe  jury  the  re- 
maining part  of  the  same  section,  which  relates 
to  tender  to  tbe  plaintiff,  there  being  no  evi- 
dence as  to  such  a  tender;  but  tbe  error  was 
harmless. 

[E2d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4219,  4221-4224;  Dec. 
Dig.  I  1064.*) 

5.  Nkw  Tbui.  (I  41*)  —  Gbouhiw  —  Irstbuo- 

TIONS. 

It  was  not  proper  for  tbe  court  to  instruct 
the  jury  that  "in  addition  to  the  general  dam- 
ages, •  •  •  the  plaintiff  claims  that,  lie- 
cause  of  the  circumstances  out  of  which  the 
damages  accrued,  he  is  entitled  to  what  is 
known  as  punitive  damages";  but,  since  the 
verdict  can  only  be  adjudged  to  be  a  finding  of 
punitive  damages  (there  being  no  attempt  to 
show  actual  damages),  this  instruction  is  not 
ground  for  a  new  biaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  67-71;  Dec.  Dig.  S  41.*] 

6.  Appeal  and  Ebbob  (|  1033*)— Habklesb 

EjBBOB— INSTBU0TI0N& 

The  charge  of  the'  court,  in  its  statement 
of  contentions  of  the  parties,  was  not  subject 
to  tbe  objection  that  it  expressed  or  intimated 
an  opinion  that  the  conductor  lost  his  temper 
and  used  unnecessary  force,  or  that  the  plaintiff 
was  a  pass^ger  at  Die  time  of  his  ejection  from 
the  train.  The  court  should  not  have  told  the 
jury  that,  if  the  plaintiff's  conduct  so  exasperat- 
ed the  conductor  as  to  unfit  bim  for  the  proper 
performance  of  his  dn^  to  tbe  railroad  com- 
pany, the  plaintiff  could  not  justly  complain 
that  the  conductor  lost  his  temper  and  resorted 
to  unnecessary  force;  but  the  instruction  was 
favorable  to  the  defendant,  and  a  party  will 
not  he  beard  to  complain  of  an  instruction 
which  was  to  his  advantage. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4052-4062;  Dec.  Dig.  | 
1033.*] 

7.  Cabbixbs  (I  384*)— Ejection   of   Passen- 
OEB  —  RxFueAi.  or  Cautionabt  Instbuc- 

TION8. 

It  is  not  ground  for  reversal  that  tbe  court 
refused  to  charge  the  jury  that  "the  defendant 
company  is  entitled  to  the  same  fair  and  just 
treatment  at  your  hands  as  though  It  was  a 
private  individual  and  neighbor  of  yours  en- 
gaged in  the  same  business'^;  or  that  the  jury 
were  not  authorized  to  disregard  arbitrarily  tbe 
evidence  of  tbe  employes  of  the  defendant;  or 
that,  in  determining  tne  amount  of  tbe  verdict, 
they  "should  not  increase  it  one  penny  because 
of  the  fact  that  the  defendant  is  •  railroad  com- 
pany." 

[Ed.  Note.— For  other  cases,  see  Carrlersu 
Cent  Dig.  ig  1497-1500;   Dec.  Dig.  |  384.*] 
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8.  Cabbixbs  (I  882*)— Ejection  or  Passenosb 

—Sufficiency  of  Evidence. 

The  verdict  wu  authorized  by  evidence. 

[Ed.  Note.— For  other  cases,  see  CarrierH, 
Cent.  Dig.  {{  1478.  1483-1401;    Dec  Di«.  { 

Error  from  City  Court  of  Blackshear;  B. 
G.  Mitchell,  Jr.,  Judge. 

Action  by  S.  W.  Thomas  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   AfiBrmed. 

Thomas  brought  an  action  for  $2,000  dam- 
ages on  account  of  his  ejection  from  a  pas- 
senger coach  of  the  railroad  company.  The 
petition  alleged,  In  substance,  that  the  plain- 
tiff boarded  the  defendant's  passenger  train 
at  Uptonvllle,  a  station  upon  Its  railroad, 
and  paid  to  ^e  conductor  of  the  train  the 
fare  demanded  by  the  conductor  for  his  pas- 
sage to  Offerman,  another  station,  and  that 
afterwards,  at  an  Intermediate  station,  the 
same  conductor  demanded  a  ticket  from  him, 
and  disputed  his  reply  that  he  had  paid  bis 
fare  in  cash,  called  him  a  "hobo,"  accused 
him  of  trying  to  "beat"  his  way,  and  used 
"considerable  language  in  repeating  said 
charge  of  plaintiff  being  a  hobo  and  attempt- 
ing to  dishonestly  ride  on  said  train";  that 
as  the  said  train  stopped*  at  Blackshear  said 
conductor  put  his  hand  on  petitioner's  arm 
and  said,  "Come,  follow  me  off  this  train, 
or  pay  your  fare  as  you  ought  to  do,"  saying, 
"You  get  off  now  or  I  will  have  the  marshal 
put  you  off,"  driving  Mm  off  of  said  train; 
that  there  were  several  passengws  In  hearing 
of  the  language  of  said  conductor ;  that  the 
"said  treatment,  by  W9rd  and  gesture,  was 
outrageous  in  the  extreme,  and  deeply  mor- 
tified petitioner's  feelings  and  pride";  and 
that  "through  said  treatment  he  has  been 
damaged  in  the  sum  of  $2,000." 

The  first  trial  of  the  case  resulted  in  a 
verdict  In  favor  of  the  plaintiff  for  $500, 
but  the  trial  court,  upon  a  motion  for  a  new 
trial,  set  this  verdict  aside.  On  the  trial 
now  under  review  the  Jury  returned  a  verdict 
in  favor  of  the  plaintiff,  for  $350.  The  de- 
fendant excepted  to  the  refusal  of  a  new 
trial  and  also  assigned  error  on  the  overrul- 
ing of  a  special  demurrer,  as  to  which  ex- 
ceptions pendente  lite  had  been  filed. 

Bennet,  Twltty  &  Reese,  of  Brunswick,  and 
Memory  &  Summerall,  of  Blackshear,  for 
plaintiff  in  error.  Andrew  B.  EiStes,  of  Way- 
cross,  for  defendant  in  error. 

RUSSELL,  a  J.  (after  stating  the  facts 
as  above).  We  do  not  think  the  court  erred 
in  overruling  the  special  demurrer  to  the 
petition.  The  grounds  of  the  demurrer  were 
as  follows: 

"(1)  Because  plaintiff  does  not  allege  wheth- 
er or  not  lie  was  given  a  receipt  for  tlie  amount 
paid  by  bim  to  Conductor  Acree  on  the  occa- 
sion referred  to;  (2)  because  plaintiff,  if  be 
was  given  a   receipt   for  the  amount  paid   by 


him  to  Conductor  Acree^  does  not  attach  a 
copy  thereof  to  bis  petition,  or  set  out  in  sub- 
stance the  contents  of  such  receipt ;  (3)  because 
plaintiff  does  not  specify  in  the  fourth  para- 
graph the  words  used  or  the  substance  of  the 
words  used  where  it  is  alleged  that  the  conduc- 
tor used  'considerable  language  in  repeating 
said  charge  of  plaintiff  being  a  bolx>' ;  (4)  be- 
cause plaintiff  does  not  specify  or  allege  why  or 
in  what  maimer  the  'treatment  by  word  and 
gesture'  was  outrageous  or  in  any  way  of- 
fensive or  reflecting  on  the  plaintiff;  (5)  because 
the  allegation  in  the  fourth  paragraph  that  the 
treatment  by  word  and  gesture  waa  outrageoui 
in  the  extreme  toward  plaintiff,  states  his  con- 
clusions without  setting  out  the  facts  on  which 
it  is  based,  and  should  be  stricken;  (6)  because 
plaintiff  alleges  no  facts  to  demonstrate  bow  he 
was  damaged  in  the  sum  of  $2,000,  or  in  any 
other  amount." 

[1]  1.  The  first  and  second  grounds  of 
this  demurrer  may  be  considered  together. 
They  raise  the  point  as  to  what  duty,  if  any, 
devolved  upon  a  passenger  who  was  given  a 
receipt  slip  for  cash  fare  which  be  paid  to 
the  conductor  or  collector  of  the  carrier.  In 
our  opinion,  the  conductor's  giving  a  receipt 
to  the  passenger  imposes  no  duty  whatever 
on  the  passenger  to  see  that  the  receipt  ia 
correct,  or  to  preserve  the  receipt.  Nor  does 
the  acceptance  of  an  Incorrect  receipt,  with- 
out more,  necessarily  estop  the  i>a8senger 
from  asserting  that  he  paid  a  different  or 
larger  amount  The  receipt  may  be  useful 
in  calling  the  httention  of  the  conductor  to 
an  error,  if  an  error  has  been  made,  witb  a 
▼lew  to  the  correction  of  the  error;  but, 
by  the  express  provisions  of  our  Code,  a 
receipt  is,  after  all,  "only  prima  fade  evi- 
dence of  payment,  and  may  be  denied  or 
explained  by  parol"  (Civil  Code  1910,  {  5795); 
and,  since  the  rule  of  some  carriers  wbldi 
requires  conductors  to  give  receipts  may 
well  be  considered  as  a  regulation  made  for 
the  purpose  of  Insuring  proper  returns  of 
cash  fares  collected  to  the  carrier  (wltb 
which  purpose  ordinarily  the  passenger  haa 
no  concern),  we  do  not  think  that  eitb^ 
the  carrier  or  the  passenger  would  be  es- 
topped to  deny  the  correctness  or  the  valid- 
ity of  a  receipt  given  for  a  cash  Care.  It 
was  therefore  entirely  unnecessary  for  the 
plaintiff  in  the  present  case  to  allege  whetli- 
er  he  was  given  a  receipt,  or  to  attach  a  sub- 
stantial copy  of  the  receipt  to  his  petition; 
and  the  court  correctly  overruled  the  first 
two  grounds  of  the  demurrer. 

The  allegation  that  the  conductor  used 
"considerable  language  in  repeating  said 
charge  of  plaintiff  being  a  hobo"  (construing 
it  in  accordance  with  the  rule  that  pleadings 
are  to  be  construed  most  strongly  against 
the  pleader)  meant  nothing  more  than  that 
the  conductor's  charge  that  the  plalntifl  waa 
a  hobo  was  several  times  repeated,  and, 
since  the  language  used  did  not  suggest  any 
Inference  that  any  term  of  opprobrium  other 
than  that  of  being  a  "hobO"  was  used,  tlie 
amendment  suggested  by  the  demurrer  could 
not  have   been   of   any   particular   benefit. 
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Mere  conclnslona  of  the  pleader  should,  of 
course,  be  stricken,  but  It  Is  permissible  to 
characterize  the  nature  and  effect  of  any 
glren  set  of  facts,  after  the  facts  are  them- 
selyes  fally  stated;  iand  for  this  reason  we 
think  that  the  plaintiff  was  justified  in  char- 
acterizing the  treatment  which  he  alleged 
he  had  received  as  "ontrageotis  in  the  ex- 
treme" and  deeply  mortifying  to  his  feel- 
ings ;  and  that  the  court  did  not  err  in  over- 
ruling the  fourth  and  fifth  grounds  of  the 
special  demurrer. 

The  sixth  special  ground  of  the  demurrer, 
In  which  complaint  is  made  that  "the  plain- 
tiff alleges  no  facts  to  demonstrate  bow  he 
was  damaged  in  the  sum  of  $2,000,  or  in  any 
other  amount,"  Is  clearly  without  merit,  be- 
cause, under  the  allegations  of  the  petition, 
the  amount  recoverable,  if  the  plaintiff  was 
'entitled  to  tecover  anything,  was  to  be  deter- 
mined, not  by  the  court,  but  by  the  jury,  in 
the  impartial  ezerdse  of  their  enlightened 
conscience;  and  In  a  case  of  this  kind  the 
amount  thus  laid  as  damages  ia  not  material, 
except  as  fixing  a  limit  to  the  amount  claim- 
ed, beyond  which  the  plaintiff  cannot  recover. 

[2]  2.  The  defendant  complains  that  a  wit- 
ness who  testified  that  he  was  present  at  the 
time  the  conductor  demanded  fare  to  Offer- 
man  from  Mr.  Thrift  was  permitted,  over  ob- 
jection, to  state  Mr.  Thrift's  answer.  This 
testimony  was  as  follows: 

"I  was  on  that  train.  Conductor  Acree  asked 
Mr.  Thrift  for  his  far&  and  Mr.  Thrift  an- 
swered and  said:  'My  tare  has  been  paid  by 
Mr.  Thomas  to  Offerman.'  " 

The  objections  urged  to  the  admission  of 
this  testimony  was  that  it  was  irrelevant  and 
Immaterial,  and  prejudicial  to  the  defendant, 
and,  furthermore,  that  it  was  mere  hearsay. 
It  must  be  admitted  that  Thrift's  statement 
to  the  conductor  was  hearsay,  and  yet  we  are 
of  the  opinion  that  it  was  admissible  as  part 
of  the  res  gests,  and  as  a  drcnmstance  cor- 
roborative of  the  plaintiff's  contention  that 
he  had  paid  his  fare  not  merely  to  Waycross, 
bat  to  Offerman,  which  was  several  miles 
beyond  Waycross.  It  must  be  borne  in  mind 
that  when  this  testimony  was  admitted  the 
plaintiff  and  Thrift  had  already  testified. 
The  question  whether  the  plaintiff  had,  in 
fact,  paid  his  fare  beyond  Waycross  and  to 
Offerman  was  raised  almost  immediately  aft- 
er the  train  passed  on  its  way  from  Way- 
cross.  One  of -the  vital  issues  in  the  case 
was  as  to  the  good  fftlth  of  the  conductor?  in 
ejecting  the  plaintiff,  or  the  absence  of  good 
faith.  The  plaintiff  and  Thrift  testified  that 
when  they  first  stated  to  the  conductor,  in 
response  to  a  demand  made  by  him  shortly 
after  leaving  Waycross,  that  their  fares  to 
Offerman  had  been  paid,  the  conductor  ap- 
parently acquiesced,  for  he  passed  on  and 
collected  the  fares  from  other  passengers, 
not  retiirning  to  Thomas  or  Thrift,  or  further 
insisting  upon  collecting  from  tbem,  until 
the  train  had  passed  Blackshear.  The  state- 
ment may  well  be  considered  a  part  of  the  res 


ture  as  wooU  •««  -»  ^^  ^^  "* 
tnlation  or  dCK«.  m.  t^       "^ 
ductor.    If  tbe  riwiDu.u  w!^  >  ' 
tain  at  that  ttee  ^k  h»  ^,1 
him  were  not  eonswt.  «i«c  &^. 
testified  he  did  kaor  'sur  y  „,    " 
not  been  paid  fnrth«r  tsum  -.   , 
must  have  known  alM  ^tu-  ■■ 
had  not  been  paid  any  tenu»-    '/,''     ' 
disputed  that  Thomas  yk^  'Zv'*-       '  "" 
well  as  his  own,  and  that  a*  »j^    "' 
were  Identical  in  amount   Ur^a        ' 
record,  Thomas'  payment  of  lu  1^" 
payment  of  ThrlftTs  fare  af*.  »  -^' 
ticular,  necessarily  insenan^l*.    j^  f" 
It  happens  that  the  statement  of  Tw-    ^* 
hlfl  fare  had  been  paid,  which  4«m  j,^  Z, 
pear  to  have  been  contradicted  at  ti*"  »Zl 
by  the  conductor,  may  well  be  oom'.',^^  ^ 
be  as  fully  competent  as  if  the  tnusuijui^ 
had  related  to  the  payment  of  "VYum^  u$» 
alone.     As  Thomas  had  paid  Thriftr*  1m» 
whether  the  amount  was  adeqnate  or  ui 
small  to  entitle  the  passenger  to  cmiMpt  %h 
Offerman,  the  res  gestse  of  Thoma^s  p«y. 
ment  properly    included  any  statement  t> 
the  conductor  In  regard  to  Thoma^s  pay. 
ment  that  might  be  adjudged  free  from  so*, 
plcion  of  device  or  afterthought;    and,   if 
the  court  was  in  doubt  as  to  whether  the 
statement  was  suggested  by  device  or  after- 
thought. It  was  not  Improper  to  submit  the 
evidence  to  the  Jury. 

[3]  3.  The  plaintiff  in  error  instats  that  the 
court  erred  in  charging  the  jury  that  a  rail- 
road company  is  liable  for  any  damage  done 
to  a  person  by  the  running  of  its  cars  or  by 
Its  employ^  in  Its  service,  "unless  the  rail- 
road company  shall  make  it  appear  that  thdr 
agents  have  exercised  all  ordinary  care  and 
diligence;  the  presumption  in  all  cases  being 
against  the  railroad  company."  It  is  insisted 
that  the  charge  was  not  applicable  to  the  is- 
sue; that  there  was  no  evidence  to  author- 
ize this  instruction ;  and  that  no  presumption 
would  arise  against  the  defendant  unless  the 
jury  were  satisfied,  by  the  evidence,  that  the 
plaintiff  had  (as  was  claimed  by  blm)  paid 
his  fare  from  Uptonvllle  to  Offerman,  and 
had  a  legal  right  to  be  on  the  defendant's 
train  at  the  time  he  was  ejected.  It  is  true 
that  the  issue  as  to  whether  the  plaintiff,  at 
the  time  he  was  ejected,  had  the  right  to  be  on 
the  defendant's  train  as  a  passenger  was  one 
of  the  issues  raised  by  the  pleadings;  but  It 
was  undisputed  that  he  had  paid  his  fare  to 
Waycross,  and.  If  he  reached  the  conclusion 
that  he  would  continue  his  journey  to  Of- 
ferman, even  after  he  reached  Waycross,  we 
see  no  reason  why,  as  an  intending  passen- 
ger, he  would  not  be  entitled  to  retain  his 
seat  in  the  passenger  coach,  secure  in  the 
consciousness  of  possessing  immunity  from 
personal  insult  at  the  hands  of  the  defend- 
ant's employes.  The.  question  whether  he 
had,  in  fact,  paid  his  fare  to  Offerman  Is 
subsidiary  to  this  principle.     It  la  not  tn- 
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slated  that,  If  tbe  plaintiff  had  already  paid 
his  fare  to  Offerman,  tbe  defendant  company 
did  not  owe  him  the  duty  of  exercising  all 
ordinary  care  and  diligence,  to  the  end  that 
the  passenger  be  treated  with  proper  decor- 
um; and  It  cannot  be  seriously  contended 
that  one  who  has  properly  entered  a  car  as 
a  passenger,  even  without  paying  his  fare, 
may  legally  be  subject  to  Insult  by  a  conduc- 
tor in  requesting  him  to  pay  his  fare.  We  do 
not  think  the  Instruction  la  subject  to  the 
criticism  that  the  Jury  were  thereby  instruct- 
ed that  when  the  plaintiff  had  shown  that 
he  was  ejected,  without  more,  a  presumption 
would  arise  that  the  defendant  company  was 
liable  for  the  damages  which  might  result 
It  Is,  of  course,  well  settled  that  in  cases  of 
ejection  there  is  no  presumption  against  the 
railroad-  company  until  the  plaintiff  has 
shown  that  be  was  rightfully  on  the  defend- 
ant's train  at  the  time  he  was  ejected.  In 
the  present  case  there  was  eridence  that  the 
plaintiff  was  rightfully  on  the  train.  If  the 
truth  of  the  conductor's  contention  that  the 
plaintiff  had  only  paid  his  fare  as  far  as 
Waycross  be  conceded,  the  evidence  still 
shows  him  to  be  a  passenger  intending  to  go 
to  Offerman ;  and  though,  in  this  Tiew  of  tbe 
case,  the  conductor  had  the  right  to  demand 
fare  from  Waycross  to  Offerman,  and  to  eject 
the  passenger  upon  his  refusal  to  pay,  be  did 
not  have  tbe  right  to  humiliate  the  passenger 
in  making  the  demand.  The  plain  meaning 
of  the  language  employed  by  the  Judge  was 
that,  when  it  is  shown  that  a  passenger  right- 
fully upon  a  train  was  ejected,  the  presump- 
tion is  that  the  ejection  was  wrongful.  The 
passenger  cannot  claim  damages  for  ejec- 
tion until  he  has  shown  that  he  was  right- 
fully upon  the  train,  but,  having  shown  that 
he  was  rightfully  upon  the  train,  and  that  he 
was  ejected,  the  presumption  of  law  requires 
the  carrier  to  Justify  his  ejection.  This 
principle  was  well  stated  by  the  court  In  in- 
structing the  Jury  that: 

"The  law  also  requires  not  only  extraordinary 
care  and  diligence  In  conyeying  passeni^ers  to 
their  destination,  but  also  kind  and  decoToua 
treatment  of  the  passengers  by  employes  of  the 
carrier  while  the  relationship  of  carrier  and 
passenger  continues,  and  any  violation  of  this 
rule,  by  which  a  passenger  is  humiliated  or 
wounded  in  his  feehngs,  is  of  a  tortious  charac- 
ter, for  vhich  the  carrier  is  liable  in  damages." 

[4]  4.  The  court  did  not  err  in  giving  in 
charge  to  the  Jury  that  part  of  section  4397 
of  the  Civil  Code  1010  which  relates  to  nom- 
inal damages,  though  it  was  error  to  read  to 
the  Jury  that  part  of  the  same  section  which 
relates  to  tender  to  the  plaintiff,  and  which 
relieves  the  defendant  of  costs  where  tbe 
tender  is  of  a  sum  equal  to  as  much  or  more 
than  the  plaintiff  recovers.  There  was  no 
evidence  that  the  defendant  tendered  any 
amount  in  settlement  of  the  plaintiff's  claim 
for  damages,  either  before  or  after  the  suit, 
and  the  charge  as  to  tender  was  therefore 
inapplicable.  However,  it  does  not  appear 
how  it  would  have  been  possible  for  the  in- 


struction upon  this  point  to  prejudice  tbe 
rights  of  the  defendant  either  by  inducing  a 
finding  in  favor  of  the  plaintiff,  or  in  affect- 
ing the  amount  of  the  verdict.  This  error, 
therefore,  must  be  treated  as  harmless. 

[S]  5.  It  Is  complained  that  instructions  of 
the  court  set  out  in  the  eighth  ground  of  the 
motion  for  a  new  trial  authorized  the  recov- 
ery of  double  damages,  and  infringed  the 
rule  laid  down  by  the  Supreme  Court  in 
Southern  Railway  Co.  v.  Jordan,  129  Ga.  665, 
59  S.  B.  802,  and  in  other  cases.  These  in- 
structions are  as  follows: 

"General  damages  are  such  as  the  law  pre- 
sumes to  flow  from  the  trespass  or  wrongful 
act.  and  may  be  recovered  without  proof  of  any 
specific  amount.  Such  damages  are  such  as 
mental  and  physical  pain  and  suffering ;  and  the 
guide  in  determining  those  damages  is  the 
enlightened  conscience  of  impartial  jurors,  act- 
ing under  the  sanctity  of  their  oaths,  to  com- 
pensate the  plaintiff  with  perfect  fairness  to 
the  defendant.  In  addition  to  the  general  dam- 
ages, as  just  explained,  I  cbartre  you  the  plain- 
tiff in  this  case  claims  that,  because  of  the  cir- 
cumstances out  of  which  the  damages  accrued, 
he  is  entitled  to  what  is  known  as  punitive 
damages.  In  every  tort,  as  I  have  stated,  there 
may  be  aggravating  circumstances,  and  if  the 
jury  finds  that  there  were  such  aggravating  cir- 
cumstances, they  may  give  additional  damac^es, 
either  to  deter  the  wrongdoer  from  repeating 
the  trespass,  or  as  compensation  for  the  wound- 
ed feelings  of  the  plaintiff.  But  to  authorize  the 
finding  of  punitive  or  exemplary  damages,  tbe 
jury  must  be  satisfied  from  the  evidence  that 
there  was  some  willful  misconduct  upon  the 
part  of  the  employ^,  or  that  there  was  entire 
want  of  care  by  the  employ^,  which  wonld 
give  rise  to  the  presumption  of  a  conscious  in- 
difference to  consequences.  There  must  be  evi- 
dence, satisfactory  to  the  Jury,  either  of  mali- 
cious wantonness  or  an  oppression  by  the  em- 
ployS  as  against  the  person  claimed  to  have 
been  damaged.  In  some  torts  the  entire  injury 
is  to  the  peace,  happiness,  or  feelings  of  the 
plaintiff.  In  such  case  no  measure  of  damages 
can  be  prescribed  except  the  enlightened  con- 
science of  impartial  jurors." 

Punitive  damages,  as  a  species,  are  prop- 
erly included  in  the  genus  "general  dam- 
ages," and  we  see  no  error  in  the  court's  de- 
fining what  is  meant  by  general  damages,  in 
the  language  of  the  Code  (Civil  Code  1910,  i 
4507),  and  then  telling  the  Jury  that  damages 
for  mental  and  physical  pain  and  suffering 
are  to  be  measured  by  the  enlightened  con- 
science of  impartial  Jurors,  and,  althou;:h  the 
court  should  not  have  told  the  Jury  that,  "in 
addition  to  the  general  damages,  *  *  *  the 
plaintiff  claims  that,  because  of  the  circum- 
stances out  of  which  the  damages  accrued, 
he  is  entitled  to  what  is  Icnown  as  punitive 
damages,"  still,  since  the  recovery  in  this 
case  can  only  be  Judged  to  be  a  finding  of  pu- 
nitive damages  (there  being  no  attempt  to 
show  any  actual  damage),  we  do  not  thinit 
that  the  use  of  the  words  "In  addition,"  re- 
quires tbe  grant  of  a  new  trial.  The  plain- 
tiff was  entitled  to  have  the  Jury  instructed* 
that  the  defendant  was  liable  for  any  wan. on 
misconduct  of  their  agents  or  employes,  or 
mistreatment  of  the  plaintiff. 

[8]  6.  In  the  ninth  ground  of  the  motion 
for  a  new  trial  complaint  is  made  that  tlie 
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mart  misstated  fh6  contention  of  the  defend- 
ant, to  Its  prejudice.  The  charge  complain- 
ed of  In  this  ground  Is  as  follows : 

"The  contention  of  the  railroad  company  is 
that  when  fare  was  demanded  of  the  plaintiff 
there  were  some  words  between  him  and  the  con- 
ductor of  the  defendant  railroad  company's 
train,  and  that  language  was  used  upon  the 
part  of  both  that  was  safScient  to  anger  and 
enrage  both  of  them,  and  that  when  tney  got 
to  Blackshear  the  conductor  demanded  that  the 
plaintiff  leave  the  train,  which  he  did.  This  is 
the  contention  of  the  railroad  in  this  case; 
and  U  yon  find  that  to  be  true— that  the 
parties  bad  not  paid  their  fare  from  Waycross 
to  Offerman,  and  that  they  were  approached  in 
a  genteel  and  respectful  way  by  the  conductor, 
and  asked  to  pay  or  get  off  the  train,  and  that 
this  enraged  him,  and  that  he  then  used  lang- 
gnage  to  the  conductor  that  was  not  proper  and 
right,  and  that  a  reasonable  request  was  made 
to  the  plaintiff  by  this  conductor  or  employ^  of 
the  defendant  company — and  you  find  that  there 
was  willful  determination  by  the  plaintiff  to  re- 
sist such  reasonable  request  of  the  employ^  of 
the  company,  and  in  that  determination  the 
plaintiff  was  guilty  of  wrongful  conduct,  and 
by  such  conduct  so  exasperated  the  employ^ 
of  the  defendant  railroad  company,  the  said 
conductor,  as  to  unfit  him  from  properly  per- 
forming the  duty  whicb  the  conductor  owed  to 
his  company  with  respect  to  the  employe's  pa- 
trons, then  the  passenger  (the  plaintiff  in  this 
case)  cannot  justly  complain  that  the  conductor 
lost  his  temper  and  resorted  to  nnnecessary 
force." 

This  instmctlon  te  not  subject  to  the  ob- 
jection urged,  that  the  court  expressed  or 
intimated  the  opinion  that  the  evidence 
showed  that  the  conductor  lost  his  temper 
and  nsed  uimecessary  force;  nor  could  the 
Jury  have  Inferred  from  it  that  the  court 
was  of  the  opinion  that  the  plaintiff  was  a 
passenger  at  the  time  be  was  ejected.  The 
statement  of  contentions  was  not  correct  so 
far  as  it  attributed  to  the  defendant  the  con- 
tention that  Its  conductor  lost  his  temper 
and  used  unnecessary  force  toward  the  plain- 
tiff, though  the  conductor  testified  that  he 
called  the  plaintiff  "a  damned  liar";  and 
the  court  should  not  have  told  the  jury  that, 
If  the  conduct  of  the  plaintiff  so  exasperated 
the  conductor  as  to  unfit  blm  from  the  prop- 
er performance  of  his  duty,  the  plaintiff 
could  not  justly  complain  that  the  conductor 
lost  his  temper  and  resorted  to  unnecessary 
force;  for  this  was  not  a  correct  statement 
of  the  law  (see  Mason  v.  N.  C.  &  St.  L.  B., 
135  Ga.  741,  70  S.  B.  225,  33  L.  R.  A.  [N.  S.] 
280  [4])  but  the  Instruction  was  favorable 
to  the  defendant,  and  not  to  the  plaintiff, 
and  the  defendant  will  not  be  heard  to  com- 
plain of  an  instruction  which  was  to  Its  ad- 
vantage. 

[7]  7.  The  court  refused  requests  that  the 
court  give  certain  cautionary  instructions,  in- 
cluding a  statement  that: 

"The  defendant  company  Is  entitled  to  the 
same  fair  and  just  treatment  at  your  bands  as 
though  it  was  a  private  individual  and  neigh- 
bor of  yours,  engaged  in  the  same  business." 

Tbere  was  also  a  request  that  the  jury  be 
Instructed  that  they  were  not  authorized  to 
arbitrarily  disregard  the  evidence  of  the  em- 
ployte  of  the  defendant  company ;  and  in  an- 


other request  the  oomrt  was  asked  to  tell  the 
jury: 

"In  determining  what  amount  ^our  verdict 
shall  be,  you  should  not  increase  it  one  penny 
because  of  the  fact  that  the  defendant  is  a 
railroad  company." 

After  a  review  of  the  charge  of  the  court 
as  a  whole,  we  find  no  error  In  the  omission 
to  present  to  the  jury  the  Instructions  which 
were  requested. 

None  of  the  requested  charges  are  wholly 
free  from  defect,  and  it  Is  well  settled  that, 
where  the  court  is  requested  to  give  an  In- 
struction in  terms  set  out  in  the  request,  it 
Is  not  the  duty  of  the  court  to  sift  the  chaff 
from  the  wheat ;  and  that,  when  the  request- 
ed instruction  Is  in  part  a  correct  statement 
of  law  and  In  part  defective,  the  court  may 
refuse  the  request  as  a  whole.  The  court 
could  not  tell  the  jury  that  the  defendant 
company  was  entitled  to  the  same  t&li  and 
just  treatment  as  though  it  were  a  private 
Individual  and  "neighbor  of  yours,"  without 
suggesting  (greatly  to  the  discredit  of  the 
jury)  the  thought  that  the  jury  would  be 
Influenced  by  the  fact  that  one  of  the  par- 
ties was  a  neighbor,  and  thus  assuming  that 
the  jury  could  be  influenced  by  unworthy 
considerations.  As  a  matter  of  law,  it  is 
true  that  the  jury  is  not  authorized  to  arbi- 
trarily disregard  the  evidence  of  any  wit- 
ness because  he  Is,  or  was  at  the  time  the 
cause  of  the  action  arose,  an  employ^  of  a 
railroad  company  which  is  the  defendant  in 
the  action,  and  the  trial  judge  may.  In  his 
discretion,  so  instruct  the  jury;  but,  since 
the  credibility  of  witnesses  Is  at  last  a  mat- 
ter for  determination  by  the  jury  only,  the 
discretion  of  the  trial  judge  In  charging  up- 
on this  subject  should  be  sparingly  exercis- 
ed, and  a  failure  so  to  instruct  the  jury 
would  not  be  ground  for  reversal,  unless 
there  was  a  manifest  abuse  of  discretion. 
It  is  always  dangerous  to  clothe  instructions 
to  the  jury  In  such  language  as  to  suggest 
that  the  jury  will  possibly  be  Influenced  by 
relationship  or  friendship. 

[S]  8.  The  controlling  Issue  in  this  case 
was  whether  the  plaintiff  had  paid  his  fare 
between  UptonviUe  and  Offerman.  If  he  bad 
paid  it,  the  conductor  had  no  right  to  de- 
mand fare  or  to  eject  the  passenger  until 
he  reached  his  destination,  and  if,  in  de- 
manding payment  of  Care,  he  insulted  the 
pa8seng:er,  humiliated  him,  or  wounded  his 
feelings,  the  company  would  be  liable  for 
the  tort  The  evidence  authorized  the  jury 
to  find  that  the  plaintiff  had  paid  full  fare, 
and  that  he  paid  no  attention  to  the  receipts, 
and  was  not  aware  of  their  contents.  The 
plaintiff's  statements,  so  far  as  they  were 
material,  wwe  contradicted  by  testimony  In 
behalf  of  the  defendant;  but  this  presented 
an  Issue  which  It  was  the  exclusive  pre- 
rogative of  the  jury  to  decide.  And  since 
the  verdict  is  moderate  in  amount,  and  was 
approved  by  the  trial  judge,  the  flindlng  of 
the  jury  should  not  have  been  set  aside,  on- 
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less  ft  was  appanot  tbat  some  ecror  was 
committed  which  Induced  or  contributed  to 
the  conclnslon  reached. 
Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  slcknras. 


(14  Oa.  App.  72t) 

60DDABD  ▼.  WATTERS.    (No.  6462.) 
(Conrt  of  Appeals  of  Georgia.    Jnly  7,  1914.) 

(Svllaiu*  6y  the  Court.) 

1.  Damages  ({  52*)  —  PtxsoNAi.  Injttbiu  — 
Fbiqht. 

'  Fright  may  be  considered  an  element  of 
dai&ages,  where  there  is  physical  injury  attend- 
ing the  cause  of  the  fright,  or,  if  no  physical  in- 
jury, where  the  fright  is  of  such  nature  as  to 
produce  physical  or  mental  impairment  directly 
and  naturally  resnltlng  from  the  wrongful  act. 
[Ed.  Note. — For  other  cases,  see  Damages, 
Gent  Dig.  U  100,  256 ;   Dec.  Dig.  {  62.*] 

2.  Dahagjes  (S  52*)  —  Pbbsorai.  Ivjvajxs  — 

FUOHI. 

To  recover  damages  on  account  of  physical 
injuries,  resulting  from  fright,  where  there  is 
no  actual  immediate  personal  injury,  it  must 
appear  that  the  injuries  were  the  natural  and 
proximate  result  of  the  fright  or  shock,  and 
tbat  the  defendant  could  or  should  have  known 
that  the  negligent  act  producing  the  injuries 
would  with  reasonable  certainty  cause  such  a 
result,  and  It  must  appear  that  the  injuries  re- 
sulted Irom  such  groaa  carelessness,  coupled 
with  a  knowledge  of  the  probable  physical  re- 
sults to  flow  therefrom,  as  amounted  to  willful 
and  reckless  disregard  of  consequences,  or  that 
the  fright  (with  its  consequences)  was  brought 
about  by  a  deliberate  and  malicious  intention  on 
the  part  of  the  defendant  to  injure  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Damages, 
(}ent  Dig.  M  100,  256;   Dee.  Di(.  i  62.*} 

Russell,  O.  3.,  dissenting. 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Reece,  Judge. . 

Action  by  Mary  Goddard  ugalnst  A.  W. 
Watters.  Demurrer  to  the  petition  sustain- 
ed, and  plalntlfr  brings  error.    Affirmed. 

Mary  (Joddard  brought  a  suit  for  damages 
against  A.  W.  Watters,  alleging  that  she  was 
the  lawful  wife  of  Lee  Goddard,  and  that  on 
or  about  January  3,  1913,  Watters  came  to 
her  house,  called  her  husband  outside  the 
bouse,  and  addressed  him  in  loud  tones  and 
with  abusive  language,  which  attracted  her 
attention  and  drew  her  to  the  door,  and  she 
saw  him  nnjastlflably  assault  her  husband 
"by  drawing  a  revolver  on  him  with  Intent  to 
Injure  him";  tbat  she  was  then,  and  bad 
been  for  several  months,  pregnant  with  child, 
and  Watters  knew  her  condition  and  knew 
that  she  was  to  the  house,  "butv  notwith- 
standing, he  willfully  and  maliciously  as- 
saulted" her  husband  as  aforesaid;  that  the 
assault  and  the  Imminent  danger  of  death  In 
which  her  husband  vras  placed  "so  frighten- 
ed [her]  as  to  cause  a  great  nervous  shock, 
and,  in  her  weak  and  nervous  condition,  was 
such  as  to  prostrate  her  and  cause  great  pain 
and  sufTerintr,  and  did  cause  her  to  be  deliv- 


ered prematurely  of  the  said  diUd  three  days 
after  the  aforesaid  assault,  •  •  •  caus- 
ing unnecessary  pain  and  suffering  and  per- 
manently Injuring  [her]  In  that  her  genera- 
tive organs  have  never  contracted  to  th^r 
normal  size,  and  are  much  Inflamed  and  swol- 
len from  undue  strain  placed  upon  them  be- 
cause of  said  nervous  shock,  and  that  [she] 
has  suffered  and  stiU  suffers  from  continual 
headaches  and  nausea,  and  is  unable  to  leave 
her  bed,  and  has  undergone  great  pain  and 
suffering."  She  alleged  further  that  she  had 
been  permanently  damaged.  In  that  she  would 
never  be  in  complete  physical  and  nervous 
health  again,  and  would  be  confined  to  her 
bed ;  and  that  her  earning  capacity  was  de- 
stroyed, as  she  would  never  again  be  able  to 
perform  any  manual  labor;'  and  that,  because 
of  the  injuries  alleged,  she  was  damag^ed  in 
the  sum  of  $10,000. 

The  defendant  demurred  on  the  following 
grounds:  (1)  Because  the  petition  does  not 
set  forth  a  cause  of  action.  (2)  Because  It 
shows  on  Its  face  that  the  fright  from  which 
the  plaintiff  suffered  was  occasioned  by  her 
going  to  tbe  scene  of  the  alleged  trouble  of 
her  own  motion.  (3)  Because  the  plaintiff 
has  no  right  to  recover  damages  for  the  al- 
leged assault  upon  her  husband.  The  court 
sustained  the  demurrer  and  dismissed  the  pe- 
tition, and  the  plaintiff  excepted. 

Seaborn  Wright,  Denny  ft  Wright,  and 
Graham  Wright,  all  of  Rome,  for  plalntifl  In 
error.  Bnbanks  tc  Mebane,  of  Borne,  for  de- 
fendant In  error. 

WADE,  J.  (after  stating  tbe  facts  aa 
above).  Taking,  In  reverse  order,  the  points 
raised  by  the  demurrer,  we  first  consider  the 
suggestion  that  the  plaintiff  has  no  right  to 
recover  damages  for  an  assault  upon  her 
husband.  We  do  not  consider,  under  the  al- 
legations made  in  the  petition,  tbat  this  ques- 
tion is  Involved,  since  it  appears  that  plain- 
tiff is  seeking  to  recover  for  Independent 
damage  resulting  directly  to  her  on  account 
of  or  as  a  consequence  of  an  alleged  willful 
and  maUdous  assault  made  upon  her  hus- 
band by  the  defendant,  with  knowledge  of 
the  fact  that  she  was  pregnant  and  in  close 
proximity  when  the  assault  was  made. 

[1]  The  objection  tbat  the  petition  shows 
on  its  face  that  tbe  fright  from  which  tbe 
plaintiff  suffered  was  occasioned  by  her  own 
act.  In  approaching  the  scene  of  the  alleged 
disturbance,  we  do  not  consider  well  taken, 
since  her  conduct  in  the  premises  was  a  nat- 
ural consequence  which  should  have  been 
anticipated  by  the  fomenter  of  the  disturb- 
ance; and  the  party  guilty  of  the  tort  must 
be  held  liable  for  the  reasonable  and  natural 
consequences  to  be  anticipated  therefrom. 
When  tbe  plaintiff's  husband  was  called  from 
the  house  and  from  her  presence,  and  loud 
and  abusive  language,  addressed  to  him  by 
the  defendant,  thereafter  reached  her  ears. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Bep'r  Indexes 
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the  Gall  of  both  nature  and  affection  mast 
have  Irresistibly  drawn  her  to  the  door  of 
the  bouse,  where  she  could  discover  the  cause 
of  the  disturbance  and  the  degree  of  danger, 
If  any,  that  threatened  her  husband.  This 
consequence  should  have  been  apprehended  or 
expected  by  the  one  charged  with  using  loud 
and  abusive  language,  If  any  measure  of  de- 
liberation entered  Into  his  conduct 

The  first  ground  of  the  demurrer  presents 
a  somewhat  more  difficult  question.  In  the 
case  of  Williamson  v.  Central  of  Georgia 
RaUway  Co.,  127  Ga.  125,  131,  66  S.  E.  119, 
122,  it  is  said  that  "it  is  clear  that  the  de- 
fendant is  liable  to  the  plaintiff  for  all  ele- 
ments of  damages  which  legitimately  flow 
from  the  tort,"  but  that,  "as'  a  general  rule, 
damages  for  mere  fright  are  not  recoverable. 
See  State  Mutual  Life  Assoc,  v.  Baldwin,  116 
Ga.  860  [43  8.  E.  262];  Mabry  -v.  City  EUec- 
trle  Co.,  116  Ga.  624  [42  S.  E.  1025,  59  L.  R. 
A.  590,  94  Am.  St.  R^.  141];  Cole  v.  Atlanta 
R.  Co.,  102  Ga.  478  [31  S.  E.  107];  Chapman 
▼.  Telegraph  Co.,  88  Ga.  763  [15  8.  E.  901, 
17  li.  R.  A.  430,  30  Am.  St  R^.  183]."  It  is 
said  further,  however,  that: 

I'Tbere,  of  conrse,  may  be  instances  wiiere 
fright  may  be  considered  as  an  element  of  dam- 
ages, but  they  should  be  restricted  to  where 
there  is  some  physical  injury  attending  the 
cause  of  the  fright,  or,  in  the  absence  of  physi- 
cal injury,  where  the  fright  is  of  such  charac- 
ter ns  to  produce  some  physical  or  mental  im- 
pairment directly  and  naturally  resaltinK  from 
the  wrongful  act  Under  any  other  conditions, 
fright  should  be  regarded  as  mere  emotion,  and 
not  sufficiently  substantive  to  be  the  basis  of 
a  recovery  for  damages.  See  also,  in  this  con- 
nection, Joyce  on  Dam.  {{  220,  221." 

In  Bray  v.  Latham,  81  Ga.  640,  8  8.  E.  64, 
it  is  held  tliat  "wrongfully  to  cause,  aggra- 
vate, or  protract  illness  is  an  Injury  to 
health,"  and  that  such  a  tort  may  be  redress- 
ed by  damages. 

It  appears  to  be  clear,  under  the  ruling  in 
the  Chapman  Case,  supra,  that  one  may  not 
recover  damages  for  mental  pain  and  suffer- 
ing alone,  brought  about  by  the  negligence  of 
a  defendant;  but  on  the  other  hand,  as  inti- 
mated with  equal  clearness  in  the  case  of  Wil- 
liamson V.  Central  of  Georgia  Railway  Co., 
supra,  it  is  otherwise  "where  there  is  some 
physical  injnry  attending  the  cause  of  the 
fright,  or.  In  the  absence  of  physical  Injury, 
where  the  fright  is  of  sucb  character  as  to 
produce  some  physical  or  mental  impairment 
directly  and  naturally'  resulting  from  the 
wrongful  act." 

In  the  case  of  Dimn  v.  Western  Union  Tele- 
graph Co.,  2  Ga.  App.  845,  846,  59  8.  D.  189, 
it  is  held  that: 

"While  mental  suffering,  unaccompanied  by 
injury  to  purse  or  person,  affords  no  basis  for 
an  action  predicated  upon  wrongful  acts  mere- 
ly negligent  yet  such  damages  may  be  recov- 
ered in  those  cases  where  the  plaintiff  has  suf- 
fered at  the  hands  of  the  defendant  a  wanton, 
vohmtary,  or  intentional  wrong,  the  natural 
result  of  which  is  the  causation  of  mental  suf- 
fering and   wounded   feelings." 

In  Gulf,  etc.,  R.  Co.  v.  Trott,  86  Tex.  412, 
25  S.  W.  419,  40  Am.  St  Kep.  866,  and  in  San 
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Antcmlo,  etc.,  R.  Co.  v.  Corley,  87  Tex.  432, 
29  S.  W.  231,  the  Supreme  Court  of  Tezaa 
denies  the  right  of  recovery  for  fright  when 
it  is  neither  attended  nor  followed  by  any 
other  injury;  but  the  same  court,  in  the 
case  of  Hill  v.  KimbaU,  76  Tex.  210,  13  S.  W. 
60,  7  L.  R.  A.  618,  sustained  a  recovery  where 
a  misicarrlage  was  caused  by  a  mental  shock 
unaccompanied  by  any  physical  violence 
whatever  to  the  person  of  the  injured  wo- 
man. And  In  Gulf,  etc.,  R.  Co.  v.  Hayter,  93 
Tex.  239,  54  S.  W.  944,  47  h.  R.  A.  325,  77 
Am.  St.  Rep.  856,  the  court  held  that  where 
a  physical  injury  results  from  a  fright  or  oth- 
er mental  shock,  caused  by  the  wrongful  act 
or  omission  of  another,  the  injured  party 
may  recover  damages,  if  the  act  or  omission 
is  the  proximate  cause  of  the  injury  in  the 
light  of  all  the  circumstances,  to  have  been 
foreseen  as  a  natural  and  probable  conse- 
quence thereof.  The  rule  declared  by  the 
New  York  Court  of  Appeals,  that  no  recovery 
can  be  had  for  injuries  due  solely  to  fright 
and  excitement, .  unaccompaoied  by  actual, 
immediate,  personal  injury,  does  not  apply 
to  cases  of  willful  tort.  Preiser  v.  Wielandt, 
48  App.  Dlv.  569,  62  N.  Y.  Supp.  890. 

It  has  been  held  in  several  cases  that  one 
who  engages  in  a  quarrel  with  the  husband 
of  a  woman  who  is  enceinte,  the  quarrel  be- 
ing canted  on  in  her  hearing  without  knowl- 
edge of  her  presence  or  condition,  is  not  li- 
able for  a  miscarriage.  1  Sutherland  on 
Damages  (3d  Ed.)  76,  and  cases  there  cited. 
But  it  was  held  in  the  case  of  Engle  v.  Sim- 
mons, 148  Ala.  92,  41  South.  1023,  7  L.  R.  A. 
(N.  S.)  96,  121  Am.  St  R^ep.  50,  12  Ann.  Cas. 
740,  that  one  who  causes  nervous  excitement 
in  a  pregnant  woman  by  a  wrongful  trespass 
upon  her  home,  to  such  an  extent  as  to  cause 
her  to  miscarry,  is  liable  to  her  for  the  bodily 
pain  and  suffering  endured  which  may  be 
traced  directly  to  the  wrongful  act,  though  no 
physical  violence  is  done  to  her  person.  And 
it  was  held  in  Watkins  v.  Kaolin  Manufac- 
turing Co.,  131  N.  C.  536,  540,  42  S.  E.  983, 
60  I/.  R.  A.  617,  that  an  action  will  lie  for 
physical  injury  or  disease  resulting  from 
fright  or  nervous  shock  caused  by  negligent 
acts;  but  it  was  further  held  in  that  case 
that  It  must  also  appear  that  the  defeudaut 
could  or  should  have  known  that  such  negli- 
gent acts  would,  with  reasonable  certainty, 
cause  such  result,  or  that  the  Injury  resulted 
from  gross  carelessness  or  recklessnesf?,  show- 
ing utter  indifference  to  the  consequences 
which  should  have  been  contemplated  by  the 
party  at  fault;  and,  further,  that  it  must 
appear,  as  a  condition  precedent  to  recovery 
in  such  cases,  that  the  defendant  must  or 
ought  to  have  known  that  the  perilous  con- 
dition or  position  of  the  plaintiff  demanded 
from  him  the  exercise  of  care. 

From  the  cases  referred  to,  and  from  many 
others  examined,  we  draw  the  conclusion  that 
no  recovery  can  be  had  for  fright  alone,  caus- 
ed by  negligence  merely,  unless  the  neglifrencc 
is  so  gross  as  to  show  a  wanton  disregard 
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of  the  consequences  on  the  part  of  the  person 
causing  the  Injury,  and  the  physical  Injury 
resulting  Is  one  which  would  naturally  flow 
as  a  consequence  of  the  act  complained  of,  so 
that  the  defendant  must  hare  foreseen  the 
results  which  followed ;  or  if,  as  held  in  the 
case  of  Dunn  t.  Western  Union  Telegraph 
Co.,  supra,  the  wrong  against  the  plaintiff 
was  wanton,  voluntary,  or  intentional,  the 
defendant  may  be  held  liable  for  the  natural 
and  direct  resulting  effects. 

[2]  To  put  the  matter  In  condensed  form,  it 
appears  that  no  recovery  can  be  had  on  ac- 
count of  fright  alone,  caused  by  less  than 
such  gross  negligence  on  the  part  of  one  ac- 
quainted with  the  condition  of  the  plaintiff, 
or  with  the  facts  and  circumstances  sur- 
rounding the  plaintiff,  as  would  authorize 
the  conclusion  that  the  defendant  must  have 
known  that  certain  definite  physical  injuries 
would  naturally  flow  from  or  follow  the 
fright  or  nervous  excitement  brought  about 
by  him,  or  unless  the  fright,  resulting  In  phy- 
sical injuries  or  impairment  of  health,  should 
have  been  brought  about  deliberately,  mali- 
ciously, or  wantonly  by  the  defendant, 
through  an  utter  disregard  of  the  natural 
and  probable  consequences  to  the  injured 
party,  or  from  a  willful  intent  to  so  injure 
the  party. 

In  the  case  under  consideration,  while  it 
Is  alleged  in  the  fifth  paragraph  of  the  peti- 
tion that  the  defendant  knew  that  the  plain- 
tiff was  pregnant  and  had  been  for  several 
months  preceding  the  date  when  he  created 
the  disturbance  with  her  husband,  and  knew 
that  she  was  in  the  house  near  which  he 
assaulted  her  husband  by  drawing  a  revolver 
on  him  with  intent  to  injure,  and  while 
there  is  an  allegation  that  he  nevertheless 
willfully  and  maliciously  assaulted  her  hus- 
band as  aforesaid,  it  is  not  alleged  that  the 
defendant  committed  the  assault  with  the 
willful  and  malicious  purpose  of  thereby  in- 
juring and  damaging  the  plaintiff  by  causing 
such  a  nervous  shock  to  her  as  might  result 
In  serious  consequences  on  account  of  her 
known  condition  at  the  time;  but,  constru- 
ing the  allegation  most  strongly  against  the 
pleader,  the  willful  malice  charged  appears 
to  qualify  the  character  of  the  assault  alleg- 
ed to  have  been  made.  There  is  no  sugges- 
tion in  the  petition  that  the  defendant  could 
or  should  have  known  wliat  the  natural  and 
probable  result  of  any  nervous  shock  to  her 
might  be,  nor  does  it  appear  with  any  de- 
gree of  certainty,  from  the  allegations  in  the 
petition,  that  the  defendant  was  prompted  by 
any  desire  to  Injure  or  impair  the  health  of 
the  plaintiff  when  he  engaged  in  the  alter- 
cation with  her  husband,  or  that  he  did  any- 
thing through  malice  towards  her  or  in  wan- 
ton disregard  of  her  rights  or  physical  well- 
being.  It  is  true  he  visited  her  home  and 
called  her  husband  from  the  house,  and 
thereafter  engaged  in  a  wordy  dispute  with 
bim,  suflldently  noisy  to  attract  her  atten- 
tion aud  to  call  for  her  presence;  and  it  ap- 


pears that  he  drew  and  presented  against  the 
person  of  her  husband  a  deadly  weapon,  all 
of  which  was  calculated  to  alarm,  distress, 
and  greatly  shock  her,  and  might  have  pro- 
duced or  brought  about  the  premature  birth 
of  her  child  and  the  resulting  injuries  chain- 
ed ;  but  it  rather  appears,  from  the  fact  that 
the  defendant  sought  to  withdraw  her  hus- 
band from  her  presence  before  commencing 
any  dispute  or  altercation,  that  his  intention 
and  purpose  was  to  adjust  Ills  differences 
with  the  husband  without  any  disturbance  to 
the  wife,  and  without  alarming  her  in  any 
way,  and  perhaps  tn  a  peaceable  and  quiet 
manner,  since  it  does  not  appear  that  the  de- 
fendant even  ^ntemplated  any  disturbance 
originally.  Surely  nothing  here  indicates 
that  the  defendant  was  unmindful  of  the  del- 
icate condition  of  the  plaintiff,  or  of  the  re- 
sults which  might  flow  from  any  excitement 
or  alarm  his  conduct  might  cause.  At  all 
events,  it  Is  not  alleged  in  so  many  words  or 
in  legal  effect  that  the  defendant,  in  the  con- 
duct complained  of,  was  actuated  by  wanton 
malice  against  her,  but  the  only  wantonness 
or  maliciousness  charged  appears  to  charac- 
terize his  conduct  towards  her  husband.  If 
his  voice,  raised  under  the  natural  excite- 
ment of  the  occasion,  caused  her  to  approach 
the  door  of  the  house,  it  does  not  appear, 
from  any  allegation  in  the  petition,  that  It 
was  so  raised  in  order  to  attract  her  atten- 
tion and  draw  her  to  the  scene  of  the  diffi- 
culty; but  he  may  have  raised  bis  voice 
unwittingly,  under  such  excitement.  Nor 
does  it  appear  that,  in  presenting  a  pistol  at 
and  against  the  person  of  her  husband,  the 
defendant  did  so  with  the  deliberate  purpose 
to  excite,  alarm,  or  shock  her,  and  thereby 
bring  about  any  disastrous  consequence  to 
her.  So  far  as  the  petition  shows,  the  de- 
fendant was  not  even  conscious  of  the  fact 
that  the  plaintiff  had  arrived  on  the  scene  at 
the  time  he  assaulted  her  husband. 

Again,  it  does  not  appear,  from  any  spe- 
cific allegation  in  the  petition,  how  or  in 
what  manner  the  nervous  shock  to  the  plain- 
tiff prostrated  her,  caused  her  great  pain  and 
suffering,  and  caused  her  to  be  delivered  pre- 
maturely of  the  child  then  en  ventre  sa 
mere,  nor  how  long  the  alleged  premature 
birth  occurred  before  the  termination  of  the 
usual  period  of  gestation,  whether  weeks  be- 
fore or  hours  before  the  event  was  expected 
to  happen.  It  does  not  appear,  from  the  al- 
legations in  the  petition,  that  the  premature 
birth,  whether  premature  by  hours  or  weeks, 
was  the  sole  cause  of  the  pain  and  suffering 
which  the  plaintiff  underwent  at  the  time 
her  child  was  bom;  and,  from  the  allega- 
tions touching  the  sequels  of  childbirth.  It 
does  not  clearly  appear  that  the  occurrence 
of  the  birth  before  the  expected  time  was  the 
exclusive  proximate  and  producing  cause  o£ 
the  injuries  to  the  health  of  plaintiff,  or  how 
far  they  contributed  thereto. 

Having  in  mind  the  strictness  of  the  rule 
In  this  state  as  to  recoveries  on  account  of 
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conseqaences  resnltliig  from  fright,  and  bear- 
ing in  mind  as  decided  In  Williamson  v.  Cen- 
tral Railway  Co.,  supra,  that  such  recoyerles 
must  be  confined  to  instances  where  there  is 
pbyslcal  injury  attending  the  cause  of  fright, 
or  where  there  is  no  such  physical  injury, 
where  the  fright  is  of  such  character  as  to 
produce  some  physical  or  mental  impairment 
directly  and  naturally  resulting  from  the 
wrongful  act,  we  are  constrained  to  hold 
that  the  general  demurrer  to  the  petition  waa 
properly  sustained. 
Judgment  affirmed. 

RUSSELL.,  C.  J.  (dissenting).  I  concur  in 
the  principles  announced  In  the  headnotes, 
but  since  I  think  the  allegations  of  the  peti- 
tion sufficiently  charge  the  defendant  with 
gross  negligence,  to  withstand  the  demurrer, 
It  is  my  opinion  that  the  court  erred  In  dis- 
missing the  petition. 

(U  Ga.  App.  721) 

SMITH  T.  McCRAKIB.     (No.  6459.) 
(Court  of  Appeals  of  Georgia.    July  7,  19141) 

(Byllabu*  by  the  Court.) 
L  C^BTiORABi  (i  43*)— Sahotion  o»  PiirrioN 

—  CONDITIOM  PaXCBDBNT  —  BOND  OB  AJTIT- 
DAVIT. 

Before  any  writ  of  certiorari  shall  Issue  in 
ft  dvil  case,  a  proper  bond  or  an  affidavit  in 
lieu  thereof,  as  provided  by  sections  6185  and 
6187  U  the  CivU  Code  of  1910,  must  be  aied 
with  the  petition.  Giving  bond  or  making  the 
affidavit  is  in  a  civil  case  a  condition  precedent 
to  the  issuance  of  the  writ,  but  not  to  the  sanc- 
tion of  the  petition  for  certiorari. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  {{  74,  80,  91-97 ;   Dec  Dig.  {  48.*] 

2.  Cektiorabi  (I  43*)— Sanction  of  Petition 

—  DBTKcnvB  Affidavit   in   Fobha   Pau- 

PBKIS. 

Where  such  a  petition  was  verified  as  pro- 
vided in  section  6184  of  the  Civil  Code  of  1910, 
the  ai^licant  for  certiorari  had  until  after  the 
sanction  of  the  petition,  and  until  the  filing 
thereof  with  the  clerk  of  the  superior  court,  in 
which  to  supply  either  the  necessary  bond  or 
the  required  affidavit  in  lien  tbereof ;  and  a  de- 
fective affidavit  in  forma  pauperis,  which  failed 
to  comply  with  section  5187  of  the  Civil  Code, 
in  that  it  set  oat  that  the  petitioner  was  "un- 
able to  pay  the  cost  and  give  security,"  etc.,  in- 
stead of  that  he  was  "unable  to  pay  the  cost  or 
give  security,"  etc.,  should  have  been  treated  as 
mere  surplusage,  and  the  petition  should,  have 
been  sanctioned,  it  being  otherwise  deserving  of 
sanction. 

[Ed.  Note.— For  other  cases,  see   Certiorari, 
Cent  Dig.  iS  74,  80,  91-e7;   Dec  Dig.  t  43.*] 
8.  Attaohmient    (I    308*)— Claim    bt    Thibd 

Pbbson— Evidence. 

Upon  the  trial  of  the  issues  raised  by  an 
attachment,  levy,  and  claim,  when  neither  title 
to  nor  possession  of  the  property  levied  upon  is 
Kt  up,  except  by  proof  of  slight  circumstances 
and  by  opinions  and  conclusions  expressed  by 
witnesses,  and,  on  the  other  hand,  the  unim- 
peached  evidence  of  the  claimant  is  clear  and 
unequivocal,  both  as  to  her  possession  and  her 
title,  a  verdict  finding  the  proi>erty  subject  is 
wntrary  to  law. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  iS  1102-1109,  1111-lllS;  Dec  Dig. 
I  308.»]         .  


4.  (^biiorabi  (I  42*)— SiJfonoir  o»  Pbtition 

— I88I7ANCB  OT  WBIT. 

Until  the  coming  in  of  the  answer,  a  pe- 
tition for  certiorari  must  be  assumed  to  speak 
the  truth,  and  where  the  recitals  therein  show 
that  the  verdict  complained  of  was  contrary  to 
the  legal  evidence  adduced  at  the  trial,  the  pe- 
tition should  be  sanctioned  and  the  writ  of  cer- 
tiorari ordered  to  Issue. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  S§  64-73,  75-79,  81-84,  87;  Dec 
Dig.  I  42.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  B.  Thomas,  Judge. 

Action  between  D.  B.  Smith  and  D.  R.  Mc- 
Cranle.  From  the  Judgment,  Smith  brings 
error.    Reversed. 

J.  W.  Powell,  of  Madisonville,  Ey.,  for 
plalntlfr  in  error.  O.  B.  Parriah,  of  Adel,  for 
defendant  in  error. 

WADE^  J.    Judgment  reversed. 


(U  Oa.  App.  7M) 
CURRT   V.    STATE.    (No.    6768.) 
(Coart  of  Appeals  of  Georgia.     July  7,  1914.) 

(St/OaiuM  iy  the  Coitrt.) 
Criminal  Law    (§  913*)  —  Dbniai.  of  Nbw 

TBIAD— BVIDENCK. 

The  trial  was  not  free  from  errow  which 
in  a  close  case  would  require  a  new  trial,  but, 
inasmuch  as  there  was  evidence  which  would 
have  authorized  a  verdict  finding  the  accused 
guilty  of  murder,  and  all  the  other  evidence  in 
the  case,  as  well  as  the  statement  of  the  de- 
fendant himself,  demanded  the  verdict  finding 
him  guilty  of  voluntary  manslaughter,  it  was 
not  error  to  overrule  the  motion  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ti  2137-2146;  Dec  Dig.  S 
913.*] 

Error  from  Superior  Court,  McDuffle  Coun- 
ty; H.  C.  Hammond,  Judge. 

Key  Curry  was  convicted  of  voluntary 
manslaughter,  and  brings   error.     Affirmed. 

J.  B.  Bumside  and  A.  K.  Forney,  both  of 
Thomson,  for  plaintiff  In  error.  A.  L.  Frank- 
lin, Sol.  Gen.,  of  Augusta,  and  Jno.  T.  West, 
of  Thomson,  for  the  State. 

RUSSELL,  C.  J.    Judgment  affirmed. 

^^^'^^^^  04  Oa.  App.  734) 

WARREN  et  al.  v.  SLATON,  Governor. 

(No.   6590.) 

(Court  of  Appeals  of  Georgia.     July  7,  1914.) 

(Bvtlalnu  by  Editorial  Staff.) 
1.  Ban-  (J  89*)— SciBB  Kaciab  on  Bond— Ju- 

BISDICTION  AND  VBNTTB. 

Under  Pen.  Code  1910,  i  962,  requiring  the 
derk  to  issue  a  scire  facias  on  all  forfeited 
bonds,  returnable  to  the  next  term  of  such 
court,  which  shall  be  served  at  least  20  days 
before  the  return  thereof,  a  scire  facias,  made 
returnable  to  a  term  which  convened  less  than 
20  days  from  the  date  of  the  forfeiture,  was 
not  legally  returned  and  could  not  be  made  so 
by  amendment 

[Ed.  Note.— For  other  cases,  see  Btdl,  Cent 
Dig.  <{  384-400,  402;   Dec  Dig.  (  89.*] 
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2.  COTTBTS    (M    169*)— CODWTT    COUKIS— SOUK 

Facias  ow  Bond— JmosDicnoir. 

Tbe  eonnty  court,  at  a  monthly  term  to 
which  a  scire  facias  on  the  forfeiture  of  a 
bond  for  $200  was  made  retnrnable,  being  with- 
out jurisdiction  because  its  Jurisdiction  'at  that 
term  was  limited  to  $100,  it  could  not,  at  a 
quarterly  term  which  had  juriadietion,  allow 
the  role  nisi  to  be  amended  so  as  to  nuJu  it 
returnable  to  the  quarterly  term. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent  Dig.  M  413-425,  428-436,  443,  466,  458, 
465;   Dec  Dig.  {  16».*] 

8.  Bah,  (i  74*)  —  Dibchabqk  or  Subett  — 

Bond  on  Appeal. 

A  supersedeas  bond,  given  by  an  accused 
when  taking  his  case  from  the  superior  to  the 
Court  of  Appeals,  transferred  the  custody  of 
the  prisoner  from  his  bail  on  the  certiorari 
bond  given  for  his  appearance  in  the  superior 
coart  to  his  bail  on  the  supersedeas  bond,  and 
it  would  be  error  to  forfeit  the  certiorari  bond. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  §1  28&-S08,  313,  314;    Dec.  Dig.  {  74.*] 

Error  from  Superior  Ooort,  Baldwin  Coun- 
ty;  3.B.  Park,  Judge. 

Scire  facias  on  the  forfeiture  of  a  bond 
glvoi  by  Heniy  Warren,  principal,  -and  an- 
other, for  removal  of  a  cause  to  the  superior 
court  From  a  Judgment  of  forfeiture  entered 
by  the  superior  court,  Emmett  It.  Barnes,  se- 
curity, brings  error.    Reversed. 

Henry  Warren,  Jr.,  having  been  convicted 
In  the  county  court  of  Baldwin  county  of  tbe 
offense  of  larceny  from  the  house,  executed  a 
certiorari  bond  in  the  sum  of  $200,  with  Em- 
mett L.  Barnes  as  security.  A  scire  facias 
on  the  forfeiture  of  the  bond  was  issued  by 
tbe  clerk  of  the  county  court  on  July  11, 
1913,  and  on  the  same  day  was  served  on 
Barnes,  tbe  security.  The  scire  facias  stated 
that  the  defendants  were  required  to  appear 
"at  the  next  term  of  the  county  court,  to  be 
held  in  and  for  said  county  on  the  4th  Mon- 
day in  July  next,  to  show  cause,"  etc.  The 
Judge  of  the  county  court  passed  an  order  at 
the  September  quarterly  term,  191S,  as  fol- 
lows : 

"It  appearing  to  the  court  that  the  process 
in  the  above  case  is  returnable  to  tbe  July  teirm 
of  said  court,  and  that,  the  amount  of  the  bond 
bein^  $200,  tbe  monthly  term  of  this  court  has 
no  jurisdiction,  ordered  that  the  process  be 
amended  by  making  tbe  same  returnable  to 
the  September  quarterly  term  of  this  court." 

On  appeal,  a  motion  to  strike  this  order 
and  "to  dismiss  the  rule  nisi  and  forfeiture 
proceeding"  was  made  in  the  superior  court 
when  the  case  was  called  for  trial,  it  being 
contended: 

"That  the  same  is  contrary  to  law,  in  that 
the  rule  nisi  was  made  returnable  to  the  month- 
ly term  of  the  county  court,  and  tbat  this  court 
was  without  jurisdiction  to  forfeit  said  bond, 
and  that  said  court  was  without  jurisdiction  to 
allow  said  amendment,  making  the  proceeding 
that  was  returnable  to  tbe  monthly  term  re- 
turnable to  the  quarterly  term  of  the  county 
court" 

This  motion  was  overruled.  The  court 
then  sustained  a  motion  to  strike  the  plea 
and  answer,  and  entered  a  Judgment  forfeit- 


ing the  bond.   TUs  Judgment  and  the  antece- 
dent rulings  are  assigned  as  error. 

In  the  plea  of  Barnes,  which  the  court 
strudc,  it  Is  alleged  that  the  bond  was  condi- 
tioned on  tbe  appearance  of  the  defendant 
Warren  at  the  January  term  of  Baldwin  su- 
perior court;  that  he  was  present  at  that 
term,  and  that  the  case  was  finally  deter- 
mined at  that  term;  that  after  the  case  was 
finally  determined,  Warren  carried  it  to  the 
"Supreme  Court,"  but  that  Barnes  "did  not 
enter  upon  a  recognizance  conditioned  upon 
the  outcome  of  said  proceeding;"  and  his  lia- 
bility ceased  upon  the  defendant's  appear- 
ance at  the  superior  court,  at  the  January 
term,  1913. 

Slbl^  &  Sibley,  of  MiUedgevUle,  for  plain- 
tiff in  error,  joa  E.  Pottle,  SoL  Gen.,  of 
MlUedgevllle,  for  defendant  in  error. 

ROAN,  X  [1]  The  bond  was  forfeited  by 
tbe  county  court  on  July  11,  1913,  and  the 
scire  facias  was  issued  by  the  clerk  and 
served  on  the  security  on  the  bond  on  the 
same  date,  returnable  "on  tbe  fourth  Monday 
in  July  next"  Section  962  of  the  Penal  Code 
reads  as  follows: 

"The  clerk  shall  Issue  a  scire  facias  on  all 
forfeited  bonds,  recognizances,  or  other  obliga- 
tions, returnable  to  the  next  term  of  such  court, 
against  the  principal  and  his  sureties,  which 
shall  be  served  by  tbe  sberift  or  bis  deputgr,  at 
least  twenty  days  before  the  return  thereof,  or, 
if  the  party  resides  out  of  the  county  or  state, 
scire  facias  mav  be  served  by  publication,  as  in 
cases  of  scire  facias  to  revive  judgment.  And 
if,  at  such  return  term,  no  sufficient  cause  be 
shown  to  the  contrary,  judgment,  on  motion, 
shall  be  entered  agamst  such  principal  ana 
sureties,  or  such  of  them  as  have  been  served." 

Under  this  section,  it  was  clearly  tbe  duty 
of  tbe  clerk  to  make  the  sdre  facias  retrlm- 
able  to  the  next  term  of  the  court  that  would 
convene  at  such  time  as  to  permit  service 
thereof  at  least  20  days  before  the  term.  It 
Is  to  be  noted  that  from  the  date  of  the  for- 
feiture of  the  bond  on  July  11,  1913,  to  the 
sitting  of  the  court  on  July  28,  1913  (when 
the  defendant  appeared  and  pleaded),  only 
17  days  had  elapsed;  and  as  this  sdre  facias 
was  not  made  returnable  to  the  next  term  of 
the  court  but  was  returned  to  a  term  of  the 
court  which  convened  less  than  20  days  from 
the  date  of  the  forfeiture  of  the  bond,  It  was 
not  legally  returned,  and  the  court  to  which 
it  bad  been  thus  illegally  returned  had  no 
power  to  change  the  paper  by  ordering  that 
it  be  made  returnable  to  a  time  or  place  dif- 
fering from  that  expressed  In  the  rule  nisi, 
but  another  or  new  sdre  facias  should  have 
been  Issued.  See  Wright  v.  State,  51  Ua.  524; 
Bird  T.  Terrell.  128  Ga.  386  (2),  67  S.  B.  777. 

[2]  As  the  bond  was  for  $200,  and  the 
Jurisdiction  of  the  monthly  term  of  the  coun- 
ty court,  to  which  the  proceeding  was  made 
returnable,  was  limited  to  amounts  not  ex- 
ceeding $100,  the  county  court  at  that  term 
was  without  Jurisdiction  of  the  subject-mat- 
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ter;  and  It  was  contrary  to  law  for  the  conrt 
at  a  qnarterly  term  (which  had  jurisdiction 
of  the  subject-matter)  to  allow  the  process  or 
mle  nisi  to  be  amended  so  as  to  make  the 
case  returnable  to  the  quarterly  term.  The 
court  to  which  the  rule  nisi  was  made  return- 
able In  the  first  instance  being  without  juris- 
diction of  the  subject-matter,  it  was  without 
jurisdiction  to  order  any  amendment  or  other 
alteration  in  the  pleadings,  which  would  serve 
to  vitalize  them  Into  proper  pleadings  in  a 
court  that  did  have  jurisdiction,  so  as  to  al- 
low judgment  absolute  to  be  taken  at  the 
same  term  of  the  court  when  the  amendment 
was  allowed. 

(3]  This  was  an  effort  to  forfeit  a  bond  giv- 
en in  order  to  certiorari  a  case  to  the  superior 
court  from  a  verdict  of  conviction  in  the 
county  court,  the  conditicm  of  the  bond  being 
to  appear  at  the  county  court,  at  the  proper 
time,  "to  abide  the  final  order,  judgment,  or 
smtoice  of  the  superior  court  in  and  for 
said  county,  in  the  certiorari"  filed  in  this 
case.  When  the  certiorari  was  overruled, 
the  defendant  (the  principal  in  the  certiorari 
bond)  brought  the  case  to  the  Court  of  Ap- 
peals, and  the  judgment  of  the  lower  conrt 
was  affirmed.  The  judgmeit  of  the  Ck>urt  of 
Aiq;>eals  having  been  by  proper  order  made 
Che  judgibent  of  the  lower  court,  an  effort  to 
forfeit  the  oertlorail  bond  waa  then  made  In 
the  county  court.  The  case  was  taken  to  the 
superior  court  by  appeal,  and  a  judgment  of 
forfeiture  was  entered  In  that  conrt  This 
Judgment  is  assigned  as  error.  As  the  case 
must  be  s«it  back  for  another  hearing,  for 
reasons  hereinbefore  stated,  should  it  appear 
by  proper  proof  on  the  next  hearing  of  the 
case  that  the  defendant  gave  a  supersedeas 
bond  when  the  case  was  taken  from  the  su- 
perior conrt  to  the  Court  of  Appeals,  then 
that  supersedeas  bond  would  in  effect  have 
transferred  the  custody  of  the  prisoner  from 
bis  ball  on  the  certiorari  bond  to  his  ball  on 
the  supersedeas  bond,  and  there  would  be 
left  no  liability  on  the  certiorari  bond,  and  It 
would  be  iUegal  to  forfeit  It  See  Smith  t. 
Craig,  69  Ga.  S8a. 

Judgment  reversed. 

(14  Ga.  App.  754) 

WAI/TOK  V.  HANCOCK.    (No.  6874.) 
(Court  of  Appeals  of  Gewgia.    July  7,  1914.) 

(SyHabu*  by  the  Court.) 
1.  EviMNCE    (§  588*)— Wbioht  and   Sum- 

CIBNCT-^UESTIOK   FOE  JUBY. 

The  judgment  or  decision  of  an  inspector 
of  foods  as  to  the  condition,  character,  or  qual- 
ity of  an  article  of  food,  when  submitted  as 
evidence,  is  not  entitled  to  preference  over 
any  other  testimony  submitted  in  the  pending 
canse,  unless  tiie  jury,  in  the  exercise  of  their 
exclusive  prerogative  in  determininjf  as  to 
the  credibility  of  witnesses,  should  adjndge  the 
testimony  of  the  official  to  be  of  superior  weight 
to  the  testimony  of  other  persons  in  conflict 
therewith.    The  credibility  of  a  witness  is  not 


necessarily  affected  by  the  fact  that  lie  la  in 
official  station. 

[Ed.   Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2487;   Dec.  Dig.  i  688.*] 
2.  Sales  (i  860«>— Aonoi*  fob  Pbiob— Bvi- 

DKNCK. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  U  Bll,  105»-1059;    Dec.  Dig.  |  359.»] 

EJrror  from  City  Court,  Houston  County; 
A.  O.  Blley,  Judge. 

Action  by  J.  T.  Hancock  against  J.  A.  Wal- 
ton. Judgment  for  plaintiff,  and  defendant 
brings  error.    AlBrmed. 

R.  N.  Holtzclaw,  of  Perry,  for  plaintiff  In 
error.  M.  Kunz,  of  Perry,  for  defendant  in 
error. 

RUSSELL,  C.  J.  [1,  2]  This  was  a  suit  to 
recover  the  purchase  price  of  2,411  melons 
at  4  cents  each,  alleged  to  have  been  sold  by 
Hancock  to  Walton.  The  defendant  claimed 
that  the  melons  were  too  green  to  eat  when 
they  reached  him  at  Atlanta.  The  melons 
were  condemned  by  an  Inspector  for  the 
board  of  health  of  the  dty  of  Atlanta. 
Nevertheless  the  jury  found  a  verdict  re- 
quiring the  defendant  to  pay  for  the  melons, 
and  the  judge  of  the  dty  court  refused  him 
a  new  trial.  The  defendant's  motion  for  a 
new  trial  Is  based  only  upon  the  general 
grounds;  for  the  two  grounds  of  the  amended 
motion  present  only,  by  way  of  amplified 
spedflcatlon,  the  complaint  that  the  verdict 
is  contrary  to  the  evidence.    We  quote  them: 

"(4)  Because  the  preponderance  of  the  evi- 
dence for  plaintiff,  J.  T.  Hancock,  In  Uie  trial 
of  the  case,  is  not  sufficient  to  incline  a  rea- 
sonable and  Impartial  mind  to  the  side  of  the 
plaintiff,  J.  T.  Hancock,  rather  than  to  that 
of  the  movant  (5)  Because  the  evidence  ad- 
duced for  plaintiff,  J.  T.  Hancock,  is  not  suffi- 
dently  explidt,  nor  of  sufficient  weight,  to 
sustain  his  suit  as  against  the  undisputed  evi- 
dence for  the  plaintiff  [defendant?],  to  author- 
ize the  finding  of  a  verdict  for  J.  T.  Hancock." 

There  was  ample  evidence,  if  the  plaintiff 
and  the  witnesses  who  testified  In  his  behalf 
were  credible,  to  authorize  the  jury  to  find 
that  the  melons  were  "ripe  and  all  right,"  and 
that  the  plaintiff  was  entitled  to  recover. 
But  the  point  Is  made  that  the  defendant  Is 
relieved  from  paying,  because  an  inspector 
of  the  dty  of  Atlanta  passed  an  order  con- 
demning the  melons  as  being  unfit  to  eat; 
and  it  is  insisted  that  this  "judgment"  is  con- 
duslye  as  to  the  fact  that  the  melons  were 
not  up  to  specifications.  If  the  order  of  In- 
spector Wasser  can  be  considered  as  evi- 
dence in  any  sense.  Its  wdght  must  be  sub- 
jected to  the  same  add  test  as  that  to  which 
all  other  testimony  in  the  case  la  subject — 
the  impartial  judgment  of  the  jury.  In  his 
order  the  Inspector  commands  the  de- 
fendant to  send,  out  of  the  city  as  garbage 
the  car  of  watermelons  In  question,  upon  the 
ground  that  they  were  "decayed,  or  stale," 
and,  for  this  reason,  we  apprehend,  rather 
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than  tbe  fact  that  the  Jury  were  not  duly  im- 
pressed with  the  official  authority  of  the  In- 
spector, the  finding  was  In  favor  of  the  plain- 
tiff. The  defendant  contended  that  the  mel- 
ons were  too  green;  the  plaintiff  and  all  his 
witnesses  swore  that  they  were  ripe,  and 
their  testimony  was  corroborated  somewhat 
by  the  statement  of  the  officer  who  con- 
demned them,  not  because  they  were  too 
green,  but  because  they  were  overripe  or 
"stale." 
Judgment  affirmed. 


(14  Oa.  App.  738) 

CENTRAL  OF  GEORGIA  RT.  CO.  t.  COOP- 
ER,    (No.  5593.) 
(Court  of  Appeals  of  Georgia.    July  7,  1914.) 

(SyUalmt  ty  tU  Court.) 

1.  CaBBIEBS  (§1  76,  131*)  —  INJTJBT  TO  SHIP- 
MENT—PETITION— DEMUBBBB—BAILEI. 

The  coort  did  not  err  in  overruling  the  de- 
mnrrer. 

[Eld.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  i{  256-271,  363,  569-577,  693;  Dec. 
Dig.  {{  76,  131.»] 

2.  Pleading  ($  205*)  —  Dxmubbbb  —  Sxjwn- 

OIENCT. 

A  general  demurrer,  alleging  that  the  pe- 
tition sets  forth  no  cause  of  action,  was  too 
vague  and  indefinite  to  sugeest  that  the  plaintiff 
had  omitted  to  allege  whetner  he  vras  the  own- 
er, or  merely  a  baflee,  of  the  property  alleged 
to  have  been  injured;  it  appearing  inferentially 
from  the  petition  aa  a  whole  that  he  was  the 
owner. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  fl  481-493,  495,  496,  498-610:   Dec. 

Dig.  §  m*] 

3.  Appeal  and  Ebbob  (!{  981,  1064*)— Oab- 
BiEBs  m  131,  137*)— Damages  (J  40*)— New 
Tbial  (§  105*)— Pleading  (8  207*)— Tbial 

(H  250,  259*)— Injubt  to  Shipment— Pe- 
tition—Pbofits  Recovebable— Demubbbb— 
iNSTBUcnoNS — Conflicting  Evidence. 
None  of  the  assignments  of  error  in  the 
motion  for  a  new  trial  are  sufficiently  merito- 
rious to  require  the  grant  of  a  new  ttial;   and 
therefore  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |S  3876.  4219,  4221-4224; 
Dee.  Dig.  {{  981,  1064;*    Carriers,  Cent  Dig. 


»  569-577,  593-f595;  Dec.  Dig.  §1131,  137;* 
Damages,  Cent  Dig.  {§  72-88;  Dec.  Die.  § 
40:*    New  Trial,  Cent  Dig.  §$  183,  221-223, 


229;  Dec.  Dig.  i_105;*  Pleading,  Cent  Dig.  a 
511,  612:  Dec.  Dig.  §  207:*  Trial,  Cent.  Dig. 
f§  684-686,  648-660;   Dec  Dig.  »  250,  259.*] 

(Additioftal  SyHabiM  by  Editorial  Staff.) 

4.    WOBDS     AND     PHBABES   —    "VALUELESS"    — 

"Worthless. " 

The  word  "valueless"  ia  practically  synon- 
ymous with  "worthless." 

Error  from  City  Covirt  of  Sylvanla;  H.  A. 
Boykln,  Judge. 

Action  by  S.  F.  Cooper  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Saffold  ft  Jordan,  of  Swalnsboro,  for  plain- 
tiff in  error.  E.  K.  Overstreet,  of  Sylvanla, 
for  defendant  In  error. 


RUSSELL,  a  J.  The  plaintiff  sued  the 
railway  company  for  damages  In  the  sum  of 
$600  for  Injury  to  a  player  piano,  and  was 
awarded  $450  by  the  jury.  The  defendant 
excepts  to  the  refusal  of  a  new  trial  and  to 
the  overruling  of  its  demurrer.  Direct  excep- 
tion was  taken  also  to  the  overruling  of  the 
defendant's  motion  for  continuance,  but  the 
exception  to  the  refusal  to  continue  waa 
abandoned  by  failure  to  refer  to  it  in  the 
brief  or  argument  of  counsel  for  the  plaintiff 
in  error. 

[1, 2]  1.  It  was  contended  that  the  petition 
should  l>e  dismissed  because  it  failed  affirma- 
tively to  show  that  the  plaintiff  had  any 
right  to  recover  damages.  In  that  it  was  not 
made  to  appear  that  he  had  any  right  or 
Interest  In  the  piano  In  question.  It  may  be 
conceded  that: 

"The  burden  should  not  be  placed  npon  the 
defendant  to  show  that  plaintiff  is  not  the  ag- 
grieved party  and  that  he  has  sustained  no  dam- 
age. It  must  appear  that  the  cause  of  action 
had  accrued  to  plaintiff  at  the  time  the  action 
was  commenced.      31  Cyc.  102,  4a. 

"The  failure  of  the  complaint  to  state  facts 
sufficient  to  constitute  a  cause  of  action  ia  a 
ground  for  demurrer  both  at  common  law  and 
under  the  Code.  The  only  question  is  whether 
the  pleadings  disclose  any  cause  of  action  in  fa- 
vor of  the  party  pleading."     31  Cyc.  288b(l). 

In  Louisville  ft  Nashville  R.  Co.  v.  Cody, 
119  6a.  374,  46  8.  E.  429,  where  the  peUtton 
was  held  to  be  defective  on  account  of  loose 
and  equivocal  allegations  and  the  failure  to 
allege  that  the  plaintiff  had  been  injured  or 
damaged  or  suffered  any  loss  on  account  of 
the  alleged  negligence  of  the  defendant,  the 
petition  was  directly  assailed  by  a  special 
demurrer  based  upon  this  ground,  whereas  in 
the  case  at  bar,  if  it  can  be  said  that  the 
point  was  presented  at  all,  the  statement 
must  rest  upon  the  theory  that  the  objectton 
Is  Included  in  the  general  demurrer,  in  whlcb 
it  is  Insisted  that  the  petition  as  a  whole 
sets  out  no  cause  of  action,  and  of  course 
the  langnage  of  this  demurrer  is  too  general 
to  present  the  precise  point  Even  If  the  peti- 
tion fiilled  to  lay  ownership  of  the  property 
in  any  one,  either  generally  or  specially,  yet 
when  pleadings  which,  though  defective,  are 
amendable  are  assailed  for  a  spedflc  defect. 
It  must  be  by  a  special  demurrer,  which 
places  Its  finger  upon  the  specific  point,  and 
not  by  a  general  demurrer  directed  against 
the  petition  as  a  whole,  and  which,  if  sus- 
tained, will  result  In  the  dismissal  of  the  ac- 
tion. The  court  properly  overruled  the  de- 
murrer, not  only  because  the  general  de- 
murrer to  the  petition  was  Ineffectual  to  pre- 
sent the  point  sought  to  be  adjudicated,  but 
also  for  the  reasons  stated  In  Southern  Rail- 
way Co.  V.  Johnson,  2  Ga.  App.  36,  58  S.  E. 
333,  and  Central  of  Georgia  Ry.  Co.  v.  Mur- 
phey,  116  Ga.  863  (2),  870,  43  S.  E.  265,  60 
L.  R.  A.  817. 

The  petition  in  the  case  at  bar  states  that 
Jerome  Follette,  who  was  both  consignor  and 
consignee,  made  the  shipment  as  agent  of  the 
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plaintiff.  A  consignor  may  sne  for  the  non- 
deUrery  of  a  shipment,  though  he  be  a 
bailee :  and  as  shipper  he  would  hold  the  re- 
covery In  trust  for  the  true  owner.  The  peti- 
tion In  this  case  was  amended  In  response  to 
the  demurrer  by  attaching  the  contract  of 
carriage,  and  It  does  not  lie  In  the  mouth  of 
the  carrier,  upon  the  breadi  of  the  contract, 
to  say  that  the  shipper  would  not  be  entitled 
to  recover  for  damage  sustained;  nor  can 
the  carrier,  In  such  a  case  as  the  present, 
where  the  plaintiff  alleges  that  the  shipper 
was  his  agent,  successfully  assert,  by  a  gener- 
al statement  that  "the  petition  sets  out  no 
cause  of  action  in  favor  of  the  plalntUf," 
that  the  allegation  of  the  plaintiff  that  the 
consignor  was  his  agent  Is  not  sufficient  to 
suggest  the  inference  of  ownership,  although 
the  defendant  might  by  special  demurrer 
have  required  a  more  unequivocal  allegation 
as  to  the  plaintiff's  title. 

[3]  2.  The  plaintiff  in  error  insists  that  the 
petition  does  not  set  out  a  correct  measure 
of  damages,  In  that  the  $600  sued  for  is  the 
price,  for  it  is  alleged  the  player  piano  could 
have  been  sold.  We  think  this  objection  was 
perhaps  met  by  the  amendment  in  which  it 
Is  specifically  alleged  that  the  piano  "was  of 
the  value  of  $flOO,"  and  that  it  was  so  dam- 
aged as  to  be  rendered  *^tally  valueless,  un- 
salable, and  unfit  for  use."  If  the  piano  was 
worth  $000  at  destination,  and  was  so  dam- 
aged as  to  be  rendered  totally  worthless,  the 
damage,  under  the  theory  upon  which  the 
case  was  tried,  would  have  amounted  to  $600. 
However,  if  the  plaintiff,  Instead  of  offering 
tlie  particular  amendment  which  was  allow- 
ed by  the  court,  had  so  amended  the  petition 
as  to  show  definitely  that  the  piano  was  sold 
for  $600,  and  that  that  amount  was  collected 
or  could  have  been  collected  from  the  pur- 
chaser, we  think  that,  under  the  mllng  In 
Carolina  Portland  Cement  Co.  v.  Columbia 
Improvement  Co.,  3  Oa.  App.  483,  4S0,  60  S. 
B.  279,  and  citations,  the  plaintiff  might  have 
recovered  the  full  purchase  price  of  the  pi- 
ano. For  the  reasons  stated  in  that  case,  the 
tbree  remedies  provided  In  the  Code  (Civil 
Code  1910,  i  4131)  are  not  exhaustive  and 
do  not  preclude  the  recovery  of  profits  which 
can  be  shown  to  be  certain  and  fixed  In 
amount,  and  to  be  the  direct  fmit  of  the 
contract  of  sale.  And  therefore,  while  Imag- 
inary and  speculative  profits  cannot  be  re- 
covered as  damages,  profits  which  would 
have  been  received  bnt  for  the  acts  of  the 
defendant  may  be  recovered  as  damages, 
when  there  are  criteria,  definite  and  certain, 
apon  which  an  adjudication  can  be  based. 

3.  The  defendant  demurred  to  the  third 
paragraph  of  the  petition  on  the  ground  that 
the  damage  to  the  instntment  was  not  set  out 
specifically,  so  as  to  put  the  defendant  on 
notice  of  the  plaintiff's  claim.  The  allegation 
of  the  original  paragraph,  as  to  the  nature 
of  tbe  damage  to  the  piano,  was  aa  follows: 

"Said  piano  was  one  that  is  known  as  a  self- 
(>la]rer,  and,  in  addition  to  the  cabinet  work 


being  badly  damaged,  tbe  antomatlc  player  was 
broken  and  damaged,  and  said  piano  was  gen- 
erally broken  up  and  rendered  totally  nnfit  for 
service  or  use. 

In  response  to  the  demurrer,  the  plaintiff 
amended  the  petition  so  as  to  allege  that : 

"The  front  of  the  case  was  badly  broken; 
the  fallboard  was  split  and  broken,  making  it 
totally  unfit  for  use;  the  motor  in  the  player 
was  broken,  and  a  number  of  the  springs  in  the 
action  were  broken;  the  automatic  slide-pedal 
device  was  broken;  one  of  the  pedals  was  bro- 
ken off;  the  case  was  badly  braised  and  scratch- 
ed; one  castor  was  broken  off,  same  rendering 
it  totally  unfit  for  nse  and  valuelesa" 

We  are  of  the  opinion  that  this  amendment 
cured  the  defect  pointed  oat  by  the  original 
special  demurrer;  and  If  the  statement  that 
"a  number  of  the  springs  In  the  action  were 
broken"  should  have  been  more  specific  by 
stating  the  nnmber  of  springs,  a  farther  spe- 
cial demurrer  would  have  been  necessary  to 
raise  the  point  "Demurrer,  being  a  critic, 
must  itself  be  free  from  imperfections."  The 
original  special  demurrer  was  not  of  Itself 
sufficiently  specific  to  require  the  striking  of 
the  amendment,  which  was  in  part  good; 
and  it  therefore  failed  of  its  purpose,  just 
as  a  motion  to  exclude  as  a  whole  certain 
testimony  would  fall  if  a  portion  thereof 
were  relevant  and  competent,  though  a  por- 
tlon  might  be  incompetent 

[4]  The  amendment  also  met  the  objection, 
urged  in  the  demurrer,  that  the  petition  fail- 
ed to  set  out  the  value  of  the  piano,  and 
failed  to  allege  that  the  Instrument  was  ab- 
solutely worthless,  for  It  was  alleged  in  the 
amendment  that  the  piano  was  of  the  value 
of  $600  and  had  been  rendered  totally  value- 
less; the  word  "valueless"  is  practically  syn- 
onymous with  worthless. 

4.  The  objection  that  no  copy  of  the  con- 
tract was  attached  to  the  petition  was  met 
by  amendment,  and  the  objection  that  the  pe- 
tition showed  that  the  piano  was  not  totally 
destroyed,  and  tbe  objection  to  the  seventh 
paragraph  of  the  petition,  presented  in  the 
tenth  ground  of  the  demurrer,  are  not  In- 
sisted upon  before  this  court.  The  court 
sustained  the  eighth,  ninth,  and  eleventh 
grounds  of  tbe  demurrer  by  striking  the  fifth, 
sixth,  and  eighth  paragraphs  of  the  petition. 
After  a  careful  consideration  of  the  several 
grounds  of  the  demurrer.  It  does  not  appear 
that  the  trial  Judge  erred  In  any  of  his  rul- 
ings thereon. 

5.  It  is  Insisted  that  the  Judge,  in  his 
charge  to  the  Jury,  erred  in  stressing  the 
contentions  of  the  plaintiff,  and  in  disparag- 
ing the  defendant's  contentions  by  summaris- 
ing the  latter  in  one  brief  sentence.  It  is 
also  Insisted  that  the  charge  was  especially 
prejudicial  In  that  the  court  excluded  from 
the  consideration  of  the  Jnry  the  defendant's 
main  contention,  to  the  effect  that  the  piano 
was  injured  by  the  agent  of  Mr.  FoUette,  to 
whom  the  piano  was  consigned,  and  was  not 
injured  by  the  defendant  in  any  way.  Tlili 
objection  supplies  the  basis  of  the  fburtb 
and  fifth  qiedal  grounds  of  the  motion  for 
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a  new  trial  Onr  axamlnatlan  of  the  charge 
of  the  court  does  not  saatain  the  exception^ 
taken  In  these  gronnda.  The  court's  state- 
ment of  the  plaintiff's  contentions  Is  but  a 
brief  resume  of  the  salient  allegatlona  of  the 
petition,  and  the  court  told  the  Jury  as  much 
by  stating  that  they  might  find  further  con- 
tentions In  the  pleadings,  and  directing  them 
to  look  to  the  pleadings  and  ascertain  if  there 
were  others.  This  statement  of  Itself  would 
impress  the  Jury-  with  the  fact  that  there  was 
no  Intention  on  the  part  of  the  court  to 
minutely  specify  or  Impress  the  plaintiff's 
contention.  After  this  statement  the  court 
did  say  that  the  defendant  denied  the  conten- 
tion 'of  the  plaintiff  and  denied  liability  to 
the  plaintiff  In  any  amount  whatever,  and  fol- 
lowed this  with  an  express  statement  that 
the  contentions  were  enumerated  merely  to 
direct  the  deliberation  of  the  jury  as  nearly 
as  possible  to  the  main  contention  between 
the  parties,  and  without  any  purpose  of  in- 
timating or  expressing  any  opinion  as  to 
what  had  or  had  not  been  proven.  The  case, 
therefore,  does  not  fall  under  those  rulings 
In  which  it  is  held  to  be  reversible  error  to 
unjustly  stress  the  contentions  of  one  of  the 
parties  at  the  expense  of  the  other.  Con- 
ceding, however,  that.  If  there  had  been 
evidence  tending  to  sustain  an  affirmative  de- 
fense on  the  part  of  the  defendant,  it  would 
have  been  error  if  the  court  had  stopped  here 
and  had  failed  to  present  this  affirmative  de- 
fense, we  searched  the  brief  of  evidence  In 
order  to  ascertain  if  there  was  any  testimony, 
direct  or  circumstantial,  which  would  sup- 
port the  inference  that  the  piano  was  injur- 
ed or  broken  by  any  one  other  than  the  agent 
of  the  defendant  We  have  fiilled  to  find  any 
such  evidence. 

So  far  as  appears  from  the  record,  the 
agent  of  the  consignee  refused  to  remove  the 
piano  because  he  found  it  In  the  possession 
of  the  defendant  In  a  damaged  condition,  and 
the  evidence  of  the  witness  who  carried  the 
piano  to  the  depot  at  the  point  of  shipment, 
as  well  as  the  bill  of  lading  in  which  the  de- 
fendant acknowledged  the  receipt  of  the 
shipment  as  in  good  order,  predudes  the  as- 
sumption that  the  injury  to  the  piano  was 
caused  by  an  agent  of  the  plaintiff.  The  de- 
fendant is  estopped  by  its  bill  of  lading  from 
asserting  that  the  piano  was  injured  before 
it  was  accepted  for  shipment;  and  the  un- 
contradicted evidence  shows  that  the  Injnry 
was  discovered  some  time  before  the  piano 
was  accepted  by  the  consignee  and  was 
known  to  both  parties  at  the  time  it  was  de- 
livered to  the  plaintiff's  agent.  But,  even 
If  there  wwe  evidence  to  support  the  infer- 
ence that  the  piano  was  injured  by  the  neg- 
ligence of  an  agent  of  the  plaintiff,  the  as- 
signment of  error  la  without  merit,  because, 
as  if  in  the  abundance  of  caution,  the  court 
charged  the  jury  upon  this  point,  instruct- 
ing them  that  If  they  should  find  that  "the 
defendant  company  did  not  injure  the  instru- 
ment, or  that  the  same   was   not  Injured 


while  In  thdr  custody,"  the  Jniy  should  M 
for  the  defendant  It  1*  not  error  for  tbe 
trial  judge  to  omit  to  give  Instructions  upon 
a  theory  of  the  case  whldi  is  not  referred  to 
in  the  pleadings  nor  presented  by  any  evi- 
dence. The  apparent  error  of  the  court  ti 
imposing,  as  Insisted,  too  great  a  burden  up- 
on the  defendant,  by  not  suggesting  that  it 
did  not  injure  the  instrument  Is,  however,  ol 
no  advantage  to  the  lAalntlff  in  error,  (or  it 
Invokes  a  ruling  similar  to  that  which  wm 
in  fact  announced  by  the-  trial  judge 

6.  In  the  sixth  sitedal  ground  of  the  motlaB 
for  a  new  trial,  complaint  is  made  that  tbe 
court  erred  In  failing  to  explain  to  the  jnrr 
the  meaning  of  the  terms  "extraordinary  dil- 
igence" and  "ordinary  diUgence" ;  It  behig  al- 
leged that  the  jury  were  left  in  the  dark  u 
to  what  was  the  legal  meaning  of  those  terms, 
and  for  that  reason  could  not  intelllgentl; 
apply  them  to  the  facta  of  the  case.    In  the 
absence  of  an  appropriate  written  request  lot 
instructions,  the  court  is  not,  in  oar  optoion. 
required  to  define  to  a  jury  words  of  sodi 
obvious  meaning  as  "ordinary"  and  "extra- 
ordinary."   It  may  be  presumed  that  a  jarj 
of  ordinary  intelligence  will  understand  the 
difference  between  that  which  is  ordinary, 
or  common,  or  usual,  and  that  which  is  be- 
yond the  ordinary.    When  these  words  quali- 
fy the  term  "diligence,"  as  used  in  legal  par- 
lance, it  is  of  course  always  better  to  appro- 
priately define  the  terms  "ordinary  diligence" 
and  "extraordinary  diligence";  but  it  is  not 
apparent  that  the  omission  of  an  appropriate 
definition  was  injurious  to  the  defendant  In 
the  present  case,  or  how  it  could  have  be«» 
injuriona    The  court  correctly  instructed  the 
jury  that  no  excuse  can  avail  a  common  car- 
rier in  cases  of  loss  of  or  damage  to  the  ship- 
ment except  the  act  of  God  or  of  the  pabllc 
enemies  of  the  state,  and  the  court's  only 
reason  for  referring  to  the  distinction  be- 
tween ordinary  diligence  and  extraordinary 
diligence  was  that  it  was  Insisted  that  the 
Injury  to  the  piano  occurred  while  It  was 
stored  in  the  defendant's  warehouse  at  Mili- 
eu.   It  can  well  be  said  that  this  instruction, 
which  was  favorable  to  the  defendant   he- 
cause  it  imposed  a  lesser  degree  of  diUgence 
apon  it  as  a  warehouseman  than  would  have 
been  imposed  upon  it  by  the  law  as  a  car- 
rier, was  erroneous,  for  apparently  there  to 
no  evidence  to  justify  any  conclusion  other 
than  that  the  piano  was  injured  in  transit 
or  at  least  before  It  was  removed  frona  the 
car  upon  the  side  track  to  the  warehouse- 
But  it  does  not  appear  that  the  instruction, 
though  unauthorized,  injuriously  affected  the 
defendant    Injury  must  concur  with  error  to 
warrant    reversal.     Onr   ruling  npon    tbla 
ground  of  the  motion  renders  unnecessary 
any  discussion  of  the  eighth  ground. 

7.  Certain  newly  discovered  testimony  Is 
the  basis  of  the  ninth  ground  of  the  naotlon 
for  a  new  triaL  This  testimony  was  In  an 
affidavit  to  the  effect  that,  on  the  evening 
after  the  Jury  rendered  Its  vttdlct^  tlie  rtiy 
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ponent  heard  the  plalntUTs  agent,  Jeroine 
Follette,  engage  In  a  conversation  relative  to 
a  suit  tor  damages  that  day  tried  In  the  dty 
court  of  Sylvanla,  and  the  deponent  Inquired 
about  the  damage  to  the  defendant;  that 
Follette  then  told  the  deponent  of  the  Inju- 
ries (which  the  deponent  does  not  now  recall), 
and  told  him  that  the  piano  then  being  play- 
ed In  a  show  was  the  piano  which  was  the 
subject  of  the  suit  According  to  the  wit- 
ness, the  piano  was  In  seemingly  good  condi- 
tion, and  he  detected  no  defect  in  It  except 
that  It  needed  tuning.  We  cannot  hold  that 
the  Judge  abused  his  discretion  In  overruling 
this  ground  of  the  n)otlon  for  a  new  trial. 
Aside  from  the  fact  that  anything  Follette 
might  have  said  after  the  trial  at  variance 
with  his  testimony  as  a  witness  (if  he  was  a 
witness  In  the  case)  would  have  been  subject 
to  the  objection  that  It  was  merely  Impeach- 
ing, the  affidavit  did  not  purport  to  relate 
anything  said  by  Follette  which  tended  to 
contradict  his  testimony  as  a  witness  under 
oath.  The  affidavit  states  that  the  deponent 
does  not  recall  the  words  used  by  Follette; 
and  the  only  statement  as  to  his  understand- 
ing of  what  Follette  said  is  that  Follette  was 
Interested  In  the  case,  and  was  the  man  who 
taa4  bandied  the  piano,  and  that  at  that 
time,  he  had  in  some  way  an  Interest  In  the 
piano.  The  newly  discovered  testimony  Is 
perfectly  consistent,  so  far  as  the  jtolnt  Of 
ownership  is  concerned,  with  the  fact  of 
Cooper's  ownership  at  the  time  the  piano 
was  Injured,  for  several  months  had  elapsed 
after  the  Injury.  It  could  not  conclusively 
be  presumed  that  the  piano  had  never  been 
Injured  merely  because  the  instrument  was 
in  apparent  good  order  and  was  playing  at 
the  time  It  was  seen  by  the  witness,  for  am- 
ple time  bad  elapsed  for  the  idano  to  have 
t>een  repaired  or  rebuilt;  and,  according  to 
the  Jury's  finding,  the  piano  was  not  a  total 
wreck  sor  entirely  worthlea<^  for  the  verdict 
was  for  only  9460  in  damages,  although 
there  was  uncontradicted  testimony  that  the 
ralne  of  the  piano  Before  its  Injury  was  $600. 
The  grant  of  a  new  trial,  based  upon  newly 
discovered  evidence  and  upon  the  ground 
that  substantial  Justice  requires  another 
bearing.  Is  a  matter  addressed  to  the  dis- 
cretion of  the  trial  Judge,  and  this  discretion 
will  not  be  controlled  unless  it  is  plain  that 
It  has  been  abused.  In  the  present  case  we 
are  satisfied,  not  only  that  the  trial  Judge 
did  not  abuse  his  discretion,  but  that  the 
dlsci'etinn  was  wisely  exercised. 

There  were  no  errors  In  the  trial  which 
were  prejudicial  to  the  defendant,  and  the 
evidence  authorized  a  finding  for  the  plaln- 
tifr.  It  is  true  the  finding  might  have  been 
smaller,  and  yet,  on  the  other  hand,  as  stat- 
ed, there  was  testimony  upon  which  the 
Jnry  could  have  based  a  verdict  for  a  larger 
amount  than  that  returned.  The  trial  Judge 
did  not  err  in  refusing  a  new  trial;  and,  were 


It  not  for  the  apparent  gooa  tulth  of  counsel 
In  urging  the  point  as  to  the  plaintiff's  fafi- 
nre  to  allege  ownership,  we  should  award 
damages  under  the  provisions  of  section  0219 
of  the  Civil  Code  1910. 
Judgment  affirmed. 


'  (14  0«.  App.  768) 

OOWAET  ▼.  STATE.    (No.  6757.) 
(C3onrt  of  Appeals  of  Georgia.    July  7,  1014.) 

f8fUahu$  hv   Editorial    Btaf.) 

1.  IRTOXICATINO  litQUOBS  (i  224*)— Offbnbxs 

— BDauBN  o»  Psoor. 

In  a  prosecution  for  the  unlawful  sale  of 
intoxicants,  proof  that  accused  was  requested 
by  another  to  procure  whisky,  and,  after  re- 
ceiving money,  went  off  for  a  short  time  and 
returned  delivering  the  whisky  as  requested, 
casts  upon  him  the  burden  of  showing  where 
and  how  he  procured  the  liquor. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent   Dig.  }{  275-281;    Dee.  Dig.  { 

2.  iNToxicATTNG  LiQxron  (|  224*)--Ofrnsies 
— JuRT  Question. 

The  presumption  of  gnilt  raised  by  show- 
ing that  accused,  after  receiving  money  from 
another  to  procure  intoxicants,  did  so,  is  com- 
pletelr  rebutted  by  the  testimony  of  aceiued 
and  another  unimpeached  witness  that  be  pro- 
cured the  liquor  from  a  third  person,  and,  un- 
less the  testimony  of  the  corroborating  witness 
be  impeached,  there  is  no  case  for  the  jury. 
[Sid.  Note.— For  other  cases,  see  Intoxicating 
laauors.  Cent.  Dig.  {§  275-281;    Dec.   Dig.  i 

Error  from  Superior  Court,  Tattnall  (3onn- 
ty;    W.  W.  Sheppard,  Judge. 

Caleb  Cowart  was  convicted  ot  the  illegal 
sale  of  intoxicating  liquor,  and  brings  error. 
Reversed. 

Caleb  Cowart  was  charged  with  the  Illegal 
sale  of  intoxicating  liquor,  was  tried,  and 
found  guilty.  His  motion  fbr  a  new  trial 
was  overruled,  and  he  brings  It  to  this  court 
for  review.  Upon  the  trial,  testimony  was 
offered  hy  the  state  showing  that  on  two 
different  occasions  different  persons  had  ap- 
proached him  with  a  request  to  procure 
whisky  for  them,  and  each  of  them  put  into 
his  hands  money  with  which  to  procure  the 
whisky.  On  each  occasion  he  went  off,  and 
a  short  time  thereafter  delivered  to  each  of 
them  a  bottle  of  whisky.  He  made  a  state- 
ment in  which  he  declared  that  he  had  never 
sold  a  drop  of  whisky  in  his  life,  and  pro- 
duced a  witness  who  testified  that  he  was 
with  the  defendant  on  each  occasion  in  which 
he  procured  the  whisky  In  question,  went 
with  him,  saw  htm  buy  It  from  a  man,  nam- 
ing the  person,  pay  the  money  for  it,  and 
saw  the  whisky  delivered  to  U>e  defendant, 
saw  him  carry  It  back  and  deliver  it  to  the 
two  men  who  had  asked  him  to  procure  it  for 
them.  There  was  no  effort  made  to  Impeach 
this  witness,  or  otherwise  to  dispute  or  con- 
trovert his  testimony.  He  brings  the  case 
to  this  court,  alleging  that  the  verdict  is  con- 
trary to  the  evidence,  without  evidence  to 
support  It,  and  therefore  contrary  to  law. 


•For  otliar  cues  sm  same  topic  and  section  NITMBBR  In  Dae.  Die-  *  Am.  Dig.  Key-Mo.  Series  A  Rsp'r  Indexes 
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H.  H.  Elders,  of  Reldsvllle,  for  plaintUt  In 
error.  N.  J,  Norman,  SoL  Gen.,  of  Savan- 
nah, tor  the  State. 

ROAN,  J.  [1]  On  the  trial  of  one  charged 
with  the  offense  of  selling  Intoxicating  liq- 
uors, proof  that  the  accused  received  money 
from  another  person,  accompanied  by  a  re- 
quest to  procure  whisky  for  the  latter,  and 
thereafter  went  off  and  In  a  short  time  re- 
turned and  delivered  to  him  the  whisky  re- 
quested, would  cast  on  the  accused  the  onus 
of  showing  where,  how,  and  from  whom  he 
iot  the  whisky. 

[2]  This  burden  would  be  successfully  car- 
v*led  by  the  accused.  If,  In  corroboration  of 
bis  own  statement,  he  proved  by  an  unlm- 
peached  witness  that  he  had  In  f&ct  bought 
the  whisky  from  another  iierson.  Bray  v. 
City  of  Commerce,  5  Ga.  App.  605,  63  S.  E. 
596.  This  court  In  the  present  case  has  no  op- 
tion bnt  to  follow  that  decision  as  the  correct 
law  of  this  case.  If  there  was  any  evidence 
in  the  record  tending  to  Impeach  this  wit- 
ness, a  question  of  fact  for  the  Jury  to  set- 
tle would  be  presented;  and  In  that  event 
the  verdict  should  stand;  but  following  the 
decision  in  Bray  v.  City  of  Commerce,  supra, 
as  we  are  compelled  to  do,  the  judgment  must 
be  reversed.  See  Grant  v.  State,  87  Ga.  265, 
13  S.  B.  554 ;  Mack  v.  State,  116  Ga.  546,  42 
S.  E.  776;  Oaskins  v.  State,  127  Ga.  51,  65 
S.  E.  1045 ;  Davis  v.  State,  13  Ga.  App.  142, 
78  S.  E.  866. 

judgment  reversed. 

(14  Ga.  App.  762) 

SULLIVAN  V.  STATE.     (No.  6764.) 
(Ooart  of  Appeals  of  Georgia.    July  7,  1914.) 

(ByUahu*  (y  the  Court.) 

1.  GBiiaiTAii    Law     (i    1129*)— AppeaIt— As- 
aiONiiENT  OF  Bbbob— Inbtbuctions. 

The  assignment  of  error  as  to  the  charge 
of  the  court  is  fatally  defective  in  failing  to  set 
forth  the  language  of  the  portion  of  the  charge 
excepted  to,  and  therefore  cannot  be  considered 
by  this  court  See  Beaudrot  t.  State,  126  Ga. 
579,  55  S.  E.  592. 

[Ed.  Note.— For  other  cases,  see  Criminal 
l>aw.  Cent  Dig.  {$  2954-2964;  Dec.  Dig.  § 
1129.*] 

2.  Cbiminai.  Law  (|  913*)— Wkapors  ((  17*) 

— ^NeW  TbIAL — ^EVIDSNOB. 

There  was  sufficient  evidence  to  authorize 
the  finding  of  the  jury  that  the  defendant  had 
the  pistol  in  his  manual  possession  at  a  place 
outside  of  his  home  or  place  of  business.  There 
being  evidence  to  support  the  verdict,  and  no 
sufficient  assignment  of  error  of  law,  the  trial 
judge  did  not  err  in  overruling  the  motion  for 
a  new  trial. 

[Ed.  Note.— For  other  «ases,  see  Criminal 
Law,  Cent  Dig.  ${  2137-2145;  Dec.  Dig.  1 
913;*  Weapons,  Cent  Dig.  {§  20,  22-33;  Dec 
Dig.  {  17.*] 

Error  from  City  Court  of  Millen;  Thos. 
L.  Hill,  Judge. 

John  Sullivan  was  convicted  of  carrying  a 
pistol  without  a  license,  and  brings  error. 
AflSrmed. 


G.  O.  Dekle,  of  MUlen,  for  plaintUF  in 
error.  W.  Woodrum,  Sol.,  and  A.  S.  Ander- 
son, both  of  Millen,  for  the  State. 

ROAN,  J.  John  Sullivan  was  convicted  of 
the  ofCense  of  carrying  a  pistol  without  a 
license.  Dock  Cooper,  a  witness  for  the 
state,  testified,  in  substance,  that  he  was  In 
his  wagon  in  the  public  road,  about  100 
yards  In  front  of  the  defendant's  house, 
when  the  defendant  came  out  to  him  and 
shot  him  with  a  pistol;  and  that  this  oc- 
curred off  the  defendant's  premises.  There 
was  some  testimony,  offered  by  the  defend- 
ant, to  show  that  his  farm  ran  into  an  ad- 
joining county,  and  tblit,  if  he  was  In  pos- 
session of  the  pistol  outside  of  his  own  prem- 
ises, it  was  in  another  county,  and  after  the 
shooting,  when  he  had  gone  to  take  the  pistol 
to  a  neighbor.  The  defendant  made  a  state- 
ment in  which  he  denied  carrying  the  pistol 
except  on  his  own  place,  and  claimed  that 
he  shot  the  witness  Cooper  in  self-defense. 
He  excepts  to  the  refusal  of  a  new  trial. 
The  motion  for  a  new  trial  is  upon  the  us- 
ual general  grounds,  and  npon  the  following 
ground: 

"Because  the  court  erred  in  charging  the  Jury 
the  relative  probate  value  of  positive  and  neg- 
ative testimony,  in  said  case,  when  there  was 
nothing  in  said  case  to  authorize  the  same." 

The  charge  of  the  oonrt  ia  not  set  out  in 
the  record. 
Judgment  aCBrmed. 

a4  Ga.  App.  729) 

MORRIS  et  al.  v.  REED.     (No.  5685.) 
(CJourt  of  Appeals  of  Georgia.    July  7,  1914.) 

(BvUdbiu  hv  the  Court.) 

1.  Bills  awo  Notes  (|  123*)  —  Ikdobsebs  — 
Pebsonal  Liabilitt. 

The  abbreviation  and  letters  "Treas."  and 
"V.  P.,"  following  the  names  respectively  of 
two  indorsers  on  a  promissory  note,  are  mere 
words  of  description,  and  the  obligation  in- 
curred by  such  indorsers  is  personal.  Civil 
Code,  {  3570. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  260-267,  1393;  Dec.  Dig. 
$  123.*] 

2.  EvinENOB  (J  158*)— Parol  — Amount  o» 
Loan. 

The  amount  of  a  loan  or  advance  may  be 
shown  by  parol,  notwithstanding  the  loan  or 
advance  was  made  through  the  medium  of  a 
check  unaccounted  for.  The  amount  may  be 
proved  as  an  independent  fact 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  472,  473,  474H-504,  506-526; 
Dec.  Dig.  I  158.*] 

3.  Appeai.  and  Ebbob  (S  978*)- Discretion- 
ABT  RunNQ— Denial  of  New  Tbial— Iit- 

PBOFEB    ABOTTUENT. 

Where  an  improper  question  was  address- 
ed to  a  witness,  and  argument  possibly  preju- 
dicial in  its  character  and  not  based  on  any  ev- 
idence was  addressed  to  the  jury,  and  the  court 
promptly  ruled  out  the  question  and  instracted 
the  jury  not  to  regard  the  unauthorized  argu- 
ment, and  no  motion  for  a  mistrial  was  made, 
this  court  will  not  interfere  with  the  discretion 
of  the  trial  judge  in  overruling  the  motion  for 
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a  new  trial,  based  on  the  improper  question 
and  argument. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  3866-3870;  Dec.  Dig.  i 
978.*] 

4.  Tbiai.    (I    25*)  —  Abqument  — RiOHT    to 
Open  and  Close. 

To  entitle  a  defendant  to  open  and  con- 
clude the  argument  before  the  jury  by  admitting 
a  prima  facie  case,  the  right  to  do  so  must  l>e 
claimed  before  testimony  is  submitted  by  the 
other  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  44-75;  Dec.  JMg.  {  26.*] 

6.  USDKT  (5  82*)  —  Enfobceioent  of  TJStTBJ- 

OT78  CONTBACT— SUBETCEB  AND  iNDOBSEBS. 

Concealed  usury  in  a  promissory  note  con- 
taining a  waiver  of  homestead  or  exemption, 
prevents  a  surety  or  indorser,  signing  the  note 
with  the  principal  maker,  from  being  bound  by 
the  instrument,  provided  he  makes  this  defense 
in  due  time  and  proper  manner.  It  is  other- 
wise if  usury  be  known  to  the  surety  or  in- 
dorser at  the  time  he  signs  the  instrument. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent. 
Dig.  {  162;  Dec.  Dig.  {  82.*] 

Error  from  City  Court  of  AOaiita;  H.  M. 
Reid,  Judge. 

Action  by  J.  C.  Reed  against  B.  S.  Morris 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Morris  Macks,  of  Atlanta,  for  plaintiffs  In 
error.  E.  M.  &  Q.  F.  Mitchell,  of  Atlanta,  for 
defendant  in  error. 

WADE,  J.  J.  C.  Reed  brongbt  suit  on  two 
notes  for  $90  eadb,  and  one  for  $20  principal, 
against  the  Georgia  Athletic  Club,  as  maker, 
and  Barney  S.  Morris  and  lice  Morris,  as  in- 
dorsers.  The  notes  were  signed  "Georgia 
Atbletlc  Club  [L.  S.],  O.  A.  Brown,  Secy.," 
and  were  Indorsed  "Barney  S.  Morris,  Treas.," 
and  "Ike  Morris,  V.  P."    The  plea  of  Barney 

5.  Morris  and  Ike  Morris  was  to  the  effect 
that  they  signed  their  names  on  the  back  of 
these  notes  In  behalf  of  the  Georgia  Athletic 
Club  and  as  officers  thereof,  and  with  no  in- 
tention whatever  to  bind  themselTes  person- 
ally thereby,  and  that : 

"It  was  never  contemplated,  when  said  notes 
were  signed  and  executed,  that  their  indorsing 
their  names  on  the  back  was  for  any  other  pnr^ 
pose  than  to  sign  the  same  as  its  officers. 

They  further  pleaded  that  the  corporation 
was  alone  liable  on  the  notes,  and  that  the 
$20  note  was  for  interest  on  the  other  two 
notes  sued  upon,  and  was  usurious  under  the 
law. 

[1]  It  aKtears  from  tihe  evidence  at  the 
trial  that  there  was  sufficient  space  at  the 
bottom  of  the  notes  for  these  two  defendants 
to  have  there  placed  their  signatures,  if  their 
intention  bad  been  to  sign  only  as  officers  of 
tbe  dub.  The  plaintiff's  testimony  showed 
that  the  two  indorsers  expressly  agreed  to 
personally  indorse  the  notes  and  did  so  in- 
dorse them,  and  that  otherwise  he  would  not 
bave  loaned  to  the  club  the  money  represent- 
ed by  the  notes.  It  is  not  suggested  by  the 
defendants  why  their  signatures  to  the  notes 
w«re  desired,  unless  it  was  Intended  to  bind 


them  personally  thereby.  The  notes  «pp(»ar 
to  have  been  signed  in  such  a  manner  as  tx> 
bind  the  corporation  without  the  addition  of 
the  signatures  of  "Barney  S.  Morris,  Treas.," 
and  "Ike  Morris,  V.  P.";  and  It  must  be  as- 
sumed that  the  plaintiff  had  some  purpose  in 
procuring  the  signatures  of  the  two  Morrises, 
and  this  serves  to  corroborate  his  evidence  as 
to  an  actual  agreement  on  the  part  of  the 
Morrises  to  bind  themselves  personally  by  in- 
dorsing the  notes.  The  defendants  claimed 
also  that  the  $20  note  represented  usurious 
Interest;  but,  since  the  plaintiff  testified  that 
he  had  loaned  the  club  $35  at  one  time  and 
$156  on  the  day  the  notes  were  signed  and  in- 
dorsed, there  was  evidence  from  which  the 
jury  might  have  believed  there  was  no  usury 
in  the  transaction,  except  the  small  amount 
apparently  deducted,  as  the  verdict  was  for 
$194.25  principal,  etc.  At  all  events,  the  Jury 
passed  upon  the  various  issues  of  fact,  and 
their  decision  cannot  be  reviewed  here,  since 
there  is  evidence  which  will  sustain  the  ver- 
dict 

The  defendants  complain  because  the  trial 
court  overruled  their  demurrer  to  the  effect 
that  tihe  signatures  on  the  back  of  the  notes, 
"Barney  S.  Morris,  Treas.,"  and  "Ike  Morris, 
V.  P.,"  were  insufficient  to  bind  them  indi- 
vidually as  indorsers.  Under  the  provisions 
of  section  3570  of  the  Cavil  Code  of  1910,  and 
numerous  decisions,  the  demurrer  was  proper- 
ly overruled.  See  Saul  v.  Southern  Seating 
&  Cabinet  Co.,  6  Ga.  App.  843,  846,  65  S.  E. 
1065;  Candler  v.  De  Give,  133  Ga.  486.  66  S. 
E.  244;  Armour  Packing  Co.  T.  Lovell,  118 
Ga.  164,  44  S.  E.  990. 

A  motion  was  made  to  strike  the  defend- 
ants' plea,  but,  an  amendment  being  offered 
by  them,  the  court  overruled  this  motion,  the 
case  went  to  trial,  and  the  jury  found  a  ver- 
dict in  favor  of  the  plaintiff  for  a  sum  slight- 
ly less  than  the  full  amount  sued  for,  togeth- 
er with  Interest  and  attorney's  fees.  The 
general  grounds  of  the  motion  for  a  new' 
trial,  as  ladicated  above,  we  need  not  here 
consider,  since  there  was  evidence  sustaining 
the  verdict  rendered. 

[2]  The  first  special  ground  of  the  motion 
for  a  new  trial  is  based  on  the  refusal  of  the 
court  to  exclude  the  testimony  of  the  plain- 
tiff as  to  bow  much  money  he  let  the  defend- 
ants have  on  the  three  notes  sued  upon, 
since  the  check  which  he  testified  he  had  is- 
siued  in  favor  of  the  Athletic  Club  for  the 
larger  part  of  the  amount  was  not  introduced 
in  evidence,  and  the  check  would  have  been 
the  highest  and  best  evloence  of  the  fact.  It 
does  not  appear  that  there  was  any  motion  to 
rule  out  the  parol  evidence  as  to  the  giving 
of  the  check  or  the  contents  thereof;  and, 
since  the  plaintiff  testified  to  the  Independent 
fact  that  be  had  loaned  to  the  defendants  the 
sum  of  $191,  in  all  of  which  $156  was  ad- 
vanced by  check  at  the  time  the  notes  were 
executed,  it  does  not  appear  that  the  court 
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committed  any  error  in  allowing  tMs  testi- 
mony. Tbe  check  was  not  bere  essential  to 
establish  tbe  amount  of  the  loan. 

[3]  Tbe  next  special  ground  of  the  motion 
for  a  new  trial  Is  based  upon  the  fact  that 
counsel  for  the  plalntifl,  during  the  trial, 
asked  tbe  witness  if  the  Georgia  Athletic 
Club  was  not  a  "blind  tiger,"  and  later  said 
to  the  Jury,  in  his  argument,  that,  from  all 
the  evidence  in  tbe  case,  this  club  was  a 
mere  "blind  tiger."  It  appears  that  the  court 
ruled  out  the  question  referred  to  above,  and 
directed  counsel  to  refrain  from  the  argu- 
ment objected  to,  and  also  instructed  the  Jury 
that  tbe  said  argument  had  nothing  to  do 
with  the  case;  so  that,  If  any  prejudice  was 
created  by  either  the  question  or  the  argu- 
ment, the  error  was  corrected  by  tbe  ruling 
and  instruction  of  the  court;  and,  besides, 
no  motion  for  a  mistrial  appears  to  have 
been  made  at  tbe  time  by  counsel  for  the  de- 
fendants. 

Tbe  next  special  ground  in  tbe  motion  for 
a  new  trial  is  that  the  court  erred  in  charg- 
ing the  Jury  that,  although  $36  of  the  amount 
advanced  by  the  plalntifl!  was  given  to  Bar- 
ney S.  Morris,  yet,  if  they  believed  Morris 
received  it  for  the  club,  and  this  amount  was 
incorporated  in  the  notes  sued  upon,  "both 
named  defendants"  would  be  liable  there- 
for. We  see  no  error  here;  since,  irrespec- 
tive of  the  question  aa  to  whom  the  $35  may 
have  been  advanced,  the  testimony  shows 
that  the  treasurer  of  the  club  received  It  for 
the  club,  and  this  authorized,  and  was  suffl- 
ciedt  consideration  for,  tbe  inclusion  of  the 
amount  in  the  notes  sued  on,  and  when  these 
notes  were  indorsed  by  Barney  S.  and  Ike 
Morris,  both  of  them  became  liable  as  in- 
dorseis  for  the  fuU  amount  thereof. 

[4]  The  next  ground  of  the  motion  for  a 
new  trial  is  that  the  court  erted  in  refusing 
to  allow  counsel  for  the  defendants  to  open 
and  conclude  the  argument,  since  they  of- 
.fered,  after  all  the  evidence  had  been  Intro- 
duced, to  assume  the  burden  of  proof,  by 
admitting  the  execution  of  the  notes  sued  on. 
This  ground  is  not  well  taken,  since,  as  was 
said  in  the  case  of  Fisher  v.  Whltetaurst,  14 
Ga.  App.  220,  80  S.  E.  536: 

"The  rule  is  that  this  right  to  open  and  con- 
clude mast  be  claimed  before  testimony  by  the 
other  party  ia   submitted." 

It  appearing  from  this  assignment  of  error 
that  the  offer  to  assume  the  burden  was  made 
"after  the  conclusion  of  all  tbe  evidence," 
it  was  manifestly  too  late. 

The  next  ground  of  the  motion  for  a  new 
wrial  is  that: 

"The  court  refused  to  charge  the  Jury  the 
presumption  of  law  as  to  absent  witnesses ; 
defeDdants  contending  that  the  alleged  check 
held  by  plaintiff  was  an  absent  witness,  al- 
though requested  to  do  so  by  counsel  for  de- 
fendants." 

This  request  could  have  meant  nothing 
definite  to  the  trial  Judge,  since  the  check 
referred  to  was  in  no  sense  a  witness;  and 
the  request  was  properly  refused  for  that 


reason.  Probably  tbe  presumption  arisliig 
where  a  party  has  evidence  in  his  power  to 
repel  a  claim  or  charge  against  him  and 
omits  to  produce  it  (Ovll  Code,  |  5749)  was 
tbe  presumption  counsel  had  in  mind,  but 
nothing  in  this  ground  of  the  motion  clearly 
indicates  whether  this  be  tnie  or  not;  and 
at  all  events  It  does  not  appear  that  tbe 
request  was  made  In  writing  and  at  the  prop- 
er time. 

In  the  next  ground  of  the  motion  for  a  new- 
trial  tbe  movants  object  to  the  verdict  be- 
cause they  claim  the  Jury  allowed  interest  on 
the  $35  which  the  plaintiff  testified  be  let 
Barney  S.  Morris  have  for  the  club  on  a  due- 
bill  three  months  before  the  notes  were 
given.  We  find  no  merit  In  this  contentioD, 
as  the  verdict  appears  to  be  for  a  proper 
sum  total :  and  tbe  movants  fail  to  spedflc 
ally  Indicate  how  or  in  what  manner  any  dif- 
ferent amount  was  demanded  under  tbe  evi- 
dence. 

[5]  Tbe  last  exception  taken  by  the  plain- 
tiffs in  error  is  that  the  verdict  is  at  variance 
with  the  charge  of  the  court,  as  the  verdict 
indicates  that  the  amount  found  by  the  Jury 
is  usurious,  since  they  deducted  $5.75  as 
interest  charged  in  excess  of  tbe  legal  rate. 
It  is  contended  the  defendants,  as  indorsers 
on  tbe  notes  sued  on,  were  thereby  discharg- 
ed ;  the  notes  containing  a  waiver  of  home- 
stead. It  doea  not,  however,  appear  that 
the  Indorsers  were  ignorant  of  the  fact  that 
usury  was  charged,  but,  to  tbe  contrary, 
they  set  up  in  their  plea  that  tbe  $20  note 
sued  upon  was  given  to  cover  usurious  in- 
terest on  the  other  two  notes,  and  it  is  no- 
where suggested,  either  In  tbe  pleas  or  in 
tbe  evidence,  that  at  tbe  time  the  notes  were 
signed  either  of  the  defendants  who  s^ned 
the  notes  as  indorsers  was  unacquainted 
with  the  fact  that  usury  was  charged.  Ike 
Morris,  one  of  tbe  defendants,  testified: 

"The  $20  was  interest,  and  not  for  any  mon- 
ey we  received.  My  recollection  is  that  the 
$20  note  was  for  interest." 

Barney  S.  Morris  testified: 
"The  note  for  the  $20  U  for  Interest  on  the 
other  two  notes,  and  is  usury." 

Neither  defendant  asserted  Uiat  be  was  un- 
aware of  tbe  fact  that  tbe  $20  note  covered 
more  than  lawful  interest,  but  it  appears 
that  both  of  them  were  present  when  tbe 
matter  was  closed  by  tbe  givibg  of  those 
three  notes,  and  that  they  themselves  cal- 
culated the  amount  of  interest,  and  added  it 
to  the  total  principal,  and  they  must  neces- 
sarily have  known  exactly  what  Interest  was 
charged,  and  whether  It  was  usurious  or 
not  Be  this  as  it  may,  no  effort  was  made 
to  set  up  and  establish  Ignorance  of  the 
usury  on  tbe  part  of  tbe  indorsers,  and  bence 
tbe  question  cannot  now  be  raised  as  to  tJie 
effect  of  undisclosed  usury  on  indorsers  or 
sureties  to  a  contract,  and,  so  far  as  the 
legality  of  tbe  contract  is  otherwise  poncevn- 
ed,  it  appears  that  the  Jury  deducted  tbe 
excess  of  interest  in  their  verdict 
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*7t  la  now  ■ettled  law  In  this  ttate  tbat  con- 
cealed nsnry  in  a  promissory  note  which  con- 
tains a  waiver  of  homestead  or  exemption  pre- 
vents a  surety  signing  the  note  with  his  princi- 
pal from  being  bound  by  the  instrument,  pro- 
vided he  makes  this  defense  in  due  time  and 
proper  manner."  Howard  r.  Johnaon,  91  Ga. 
319-^21,  18  S.  B.  182. 

See,  also,  Lewis  v.-  Brown,  89  Ga.  115; 
Harrington  v.  Flndley,  89  Ga.  385,  15  S.  E. 
483.  In  tblB  case  it  does  not  appear  that 
there  was  either  anffldent  pleading  or  any 
evidence  to  give  the  defendants  the  benefits 
of  the  defense  of  usary,  so  far  as  same  might 
be  relied  npon  to  absolutely  discharge  them 
from  the  obligation  of  the  notes  which  they 
indorsed. 

In  addition,  the  Indorsers  In  this  case  ap- 
pear to  hare  been  officers  in  the  company  to 
which  the  money  was  loaned,  and  would  for 
that  reason  be  presumed  to  have  knowledge 
of  the  amount  of  the  interest  charged,  in 
the    absence   of   anything  to  the  contrary. 

Judgment  affirmed. 


(14  G«.  App.  737) 

McLENDON  t.  8TATB.     (No.  65910 
(Court  of  Appeals  of  Georgia.    July  7.  1914.) 

(Byttalui  hy  th«  Court.) 

1.  CSitniiNAi,  Law    (5   loee*)-- Appibai/— Bill 

or  BXCBPnoMS— GSOUND  FOB  DiaUISBAL. 

Tbat  the  indictment  upon  which  the  plain- 
tiff in  error  was  tried  is  not  specified  as  mate- 
rial to  an  understanding  of  the  errors  com- 
plained of,  and  that  no  copy  thereof  is  embodied 
in  the  record,  is  not  good  ground  for  dismissing 
a  bill  of  exceptions,  the  recitals  of  which  are 
verified  by  the  trial  judge,  wherein  the  offense 
of  which  the  accused  was  convicted  is  stated  so 
clearly  as  not  to  be  misunderstood,  and  it  ap- 
pears that  no  objection  was  made  to  the  in- 
dictment 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  S|  2736-2769,  2770,  2772, 
2794 ;    Dec.  Dig.  i  1086.  •] 

2.  Cbuokal  Law    ({  1087*)— AppeaI/— Writ 
or  Ebbob— GBOtmDS  iroB  DiaMissALr-Sui*- 

FICIERCT   or   REOOBD— iRBTBTTCnoNS. 

When  the  plaintiff  in  error  complains  that 
the  court  erred  in  failing  to  give  in  charge  to 
the  Jury  a  certain  principle  of  law  definitely 
specified,  and  the  trial  judge  certifies  the  state- 
ment as  to  the  omission  to  be  true,  it  is  not 
necessary  to  have  a  copy  of  die  entire  charge 
of  the  court  embodied  in  the  transcript  of  the 
record,  in  order  to  demonstrate  the  omission  of 
the  specified  instruction  from  the  charge.  The 
omission  of  nseless  documents  from  the  record  is 
to  be  commended ;  and  the  failure  of  the  plain- 
tiff in  error  to  cause  the  charge  of  the  court  to 
be  transmitted,  when  the  complaint  is  not  as 
to  any  instruction  given,  but  as  to  an  omission 
to  charge,  admitted  by  the  presiding  judge,  is 
not  good  ground  for  Asmiasing  the  writ  of  er- 
roi. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2770-2781,  2794 ;  Dec.  Dig. 
I  1087.*] 

8.  CBimiTAL    Law    (§    022*)— Nsw    Tbiai<— 
Failubb  to  IifrimjcT. 

Tnt  nwl  j.idge  failed  to  give  in  chance  to 
th'  jury  section  31  of  the  Penal  Code  of  1910, 
which  declares  that  to  constitute  a  crime  or 


misdemeanor  'Hhere  shaQ  he  •  onion  or  joint 
operation  of  act  and  intention,  or  criminal  neg- 
ligence." The  court  certifies  that  the  defend- 
ant's counsel  "verbally  requested"  that  section 
31  of  the  Penal  Code  be  given  in  charge  to  the 
jury,  and  that  one  of  the  movant's  contentions 
was  that  he  had  no  intention  to  commit  the  of- 
fense with  which  he  was  charged.  So  far  as 
appears  from  the  record,  all  contentions  of  the 
defendant  were  embodied  in  his  plea  of  not 
guilty;  and  since  there  is  nothing,  either  in 
the  testimony  in  behalf  of  the  state  or  in  the 
statement  of  the  accused  himself,  which  requir- 
ed the  instruction,  the  failure  to  give  whidi  is 
assigned  as  error,  and  since  the  request  was  not 
submitted  In  writing,  the  failure  so  to  charge 
did  not  demand  the  grant  of  a  new  trial. 

[E<d.  Note.— For  other  cases,  see  Criminal 
Lawj  CSent  Dig.  {$  2210-2218:    Dec.  Dig.  % 

4.  Cbiminal  Law  (H  814,  824,  828*)— Embiz- 
ZLEifBNT— Duty  to  I  nstbuct— Statement 
or  Accused. 

The  court  should  charge  the  jury  on  the 
controlling  issue  in  the  case,  even  though  not 
requested  to  do  so.  Pbeniz  Insurance  Co.  v. 
Hart,  112  Ga.  765,  38  S.  E.  67:  Mays  v. 
Shields,  117  Ga.  814  (6),  45  8.  B.  68;  Telfair 
C!ounty  v.  Webb,  119  Ga.  016,  47  S.  B.  218. 
But  in  the  present  case  the  guilt  of  the  accused 
was  dependent  wholly  upon  the  weight  which 
might  be  given  to  his  statement  by.  the  jury.  If 
the  statement  is  true,  he  performed  his  duty  in 
executing  the  trust  imposed,  by  procuring  for 
the  prosecutor  a  suit  of  clothes,  which,  by  the 
mistake  of  the  makers,  and  through  no  fault  of 
the  accused,  was  shipped  to  Washington,  Iowa, 
instead  of  to  Waahington,  Ga.  If  ute  jury  be- 
lieved this '  statement  tney  must  necessarily 
have  acanltted  him.  On  the  other  band,  accord- 
ing to  the  testimony  for  the  state,  the  accused 
was  intrusted  with  a  sum  of  money  for  a  spe- 
cific purpose,  with  which  he  did  not  comply,  and 
so  many  months  elapsed  after  the  deposit  of  the 
money  and  the  failure  to  produce  the  suit  of 
clothes,  as  to  authorise  the  inference  upon  the 
part  of  the  jury  that  be  converted  the  money  to 
his  own  use,  especiaUy  since  he  made  no  re- 
port during  that  time  as  to  the  alleged  mis- 
carriage of  the  suit,  and,  on  the  contrary,  chang- 
ed his  place  of  residence  without  communicat- 
ing information  of  the  loss  of  the  suit  and  with- 
out offering  to  refund  the  money.  A  conversion 
by  one  to  his  own  use  of  money  or  property 
belonging  to  another,  creates  a  conclusive  pre- 
sumption of  fraudulent  intent,  where,  as  in  the 
present  case,  he  does  not  in  his  statement,  as- 
sert that  the  money  with  which  he  was  intrust- 
ed for  a  single  purpose  was  ever  in  fact  expend- 
ed for  the  purpose  for  which  it  was  deposited  - 
with  him.  For  this  reason,  as  well  as  from  the 
fact  that  the  court  is  not  required,  without  a 
written  request  to  charge  any  theory  of  law 
arising  solely  from  the  defendant's  statement 
the  court  did  not  err  in  omitting  to  give  in 
charge  section  31  of  the  Penal  Code  of  1910. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  1821,  1833,  1839,  1860, 
1865,  1883,  1890,  1924,  1979-1985.  1987.  1996- 
2004,  2007 ;    Dec.  Dig.  f §  814,  824,  828.*] 

Error  from  Superior  Court,  Wilkes  CJonn- 
ty;   B.  F.  Walker,  Judge. 

H.  H.  McLendon  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Colley  ft  Colley,  of  Washington,  Ga.,  for 
plalntifr  In  error.  R.  C.  Norman,  Sol.  Gen., 
of  Washington,  Ga.,  for  the  State 

RUSSELL,  C  J.    Judgment  affirmed. 
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(U  Oa.  App.  n6) 

CENTRAL  OF  GEORGIA  RY.  CO  v.  CUR- 
TIS.   (No.  6440.) 
(Coart  of  Appeals  of  Georgia.    July  7,  1914.) 
(Byttabn*  tv  the  Oowri.) 

1.  OaBBOEBS  ({   26*)— COMMEBCB  ({  8*)— INTKE- 
BIAIX     C0MM2BCK — JUBISUICTION — CBABOKS. 

The  effect  of  the  Carmack  amendment  to 
the  Hepburn  Act  (Act  June  29,  1906,  c.  3591, 
{  7,  para.  11,  12,  34  Stat.  593  [0.  S.  Comp.  St. 
Supp.  1911,  p.  1301])  was  to  give  to  the  federal 
jurisdiction  control  ever  interstate  commerce. 
Atchison,  Topeka  &  Santa  ¥6  Railwa;  Co.  v. 
Robinson,  233  U.  S.  173,  34  Sup.  Ct.  556,  58 
L.  Ed.  — ,  decided  April  6.  1914 ;  Kansas  City 
Southern  R.  Co.  v.  Carl,  227  U.  S.  639,  33  Sup. 
Ct  391,  57  L.  Ed.  683 :  Missouri,  K.  &  T.  R. 
Co.  v.  karriman,  227  U.  S.  657,  33  Sup.  Ct 
397,  57  L.  Ed.  690;  Chicago,  R.  I.  &  P.  K.  Co. 
v.  dramer,  232  U.  S.  490,  34  Sup.  Ct  383,  58 
L.  Ed.  — ;  Atlantic  Coast  Line  Railroad  Co. 
T.  Thomaaville  Live  Stock  Company,  13  6a.  App. 
102  (2),  78  S.  E.  1019.  These  decisions  deter- 
mine ihe  proposition  that  the  shipper,  as  well 
as  the  carrier,  is  bound  to  take  notice  of  the 
filed  tariff  rates,  and  that  so  long  as  they  re- 
main in  effect  they  are  conclusive  aa  to  the 
rights  of  the  parties.  Great  Northern  Railway 
Co.  V.  O'Connor,  232  U.  S.  508,  34  Sup.  Ct 
380,  58  L.  Ed.  — . 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  67-82 ;  Dec.  Dig.  |  26  :♦  Com- 
merce, Cent  Dig.  {  5;  Dec  Dig.  S  8.*] 

2.  Cabbikbs  (Si  35, 38*)— Rbbatk— What  Con- 

STITUTES   OFFENSB — VOID    CONTBACT. 

"The  offense  of  giving  or  receiving  rebates. 
In  violation  of  Elkins  Act  Feb.  19,  1903,  c.  708, 
32  Stat  847  (U.  S.  Comp.  St  Supp.  1911,  p. 
1309),  is  complete  when  the  carrier,  to  whom 
the  shipper  has  paid  the  full  legal  rate,  pays 
over  to  the  shipper,  upon  a  claim  presented  by 
him,  the  amount  of  the  rebate  stipulated  in  the 
agreement  under  which  the  shipment  was  mad& 
or  when  a  part  of  the  legal  rate  already  paid 
had  been  refunded."  3  Moore  on  Carriers  (2d 
EH.)  1940.  "A  contract  or  an  agreement  exe- 
cuted or  executory,  for  a  rate  different  from 
the  published  rate,  is  void  itself."  Georgia  Rail- 
road v.  Creety,  5  Ga.  App.  424,  426,  63  S.  B. 
528.  See  section  2  of  the  act  to  regulate  com- 
merce (Act  Feb.  4,  1887,  c.  104,  24  Stat  379 
[D.  S.  Comp.  St  1901,  p.  3155]). 

[Ed.  Note.— For  other  cases,  see  Carrlerg, 
Cent  Dig.  §{  94,  96,  97 ;    Dec.  Dig.  SS  35,  38. •] 

3.  Cabbikbs  ({  36*)— Intebstat*  Shipment- 
Rates. 

"A  mistake  by  a  carrier  in  responding  to 
an  inquiry  by  a  shipper,  either  as  to  the  rate 
or  as  to  uie  route,  will  relieve  neither  the  one 
nor  the  other  from  the  obligation  of  fulfilling 
the  law's  requirements.  In  either  event  the  car- 
rier must  collect  and  the  shipper  must  pay  the 
rate  as  published  for  the  route  over  which  the 
shipments  actually  move.  A  schedule  of  rates 
published  in  the  manner  provided  by  law  speaks 
with  equal  authority  to  tie  shipper  and  the  car- 
rier, and  both  are  equally  chargeable  with  notice 
of  the  rate  and  of  the  route  over  which  the 
rate  is  applicable."  Barnes,  Interstate  Trans- 
portation, |§  194,  195,  and  cases  there  cited. 

[E!d.  Note. — For  other  cases,  see  Carriers, 
Gent  Dig.  |  94;   Dec.  Dig.  S  35.*] 

4.  Cabbibbs   ({  35*")- Rbbatb— Rboovxbt  bt 
Cabrieb. 

Where  goods  are  tendered  with  a  bill  of  lad- 
ing showing  the  route,  but  no  rate,  and  the  goods 
are  moved  as  routed,  and  the  consignee  pays  the 
legal  rate  over  that  route,  and  thereafter  files 
a  claim  or  demand  against  the  carrier,  alleging 
that  a  lesser  rate  was  the  full  lawful  rate  over 
another  and  different  route,  and  that  the  carrier 


had  contracted  with  him  through  lt>  agents  to 
'meet  this  competitive  rate,  and  a  refund  is  made 
by  the  consignee,  such  payment,  made  either  by 
mistake  of  the  carrier  or  through  the  illegal  act 
of  an  agent  of  the  carrier,  may  be  recovered  in  a 
proceeding  brought  for  that  purpose.  Georgia 
Railroad  C!o.  t.  Creety,  5  Ga.  App.  424,  63  S.  E. 
528:  Central  of  Georgia  Railway  Co.  v.  WU- 
lingbam,  8  Ga.  App.  817  (2),  70  S.  E.  199. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  94 ;   Dec  Dig.  S  35.*] 

6.  Cabriebs  (§  35*)— Action  fob  Rebatb— 
Skt-Ofp— Bbeach  of  Ilueoal  Contbact. 
Where  a  contract  for  a  rate  less  than  the 
lawful  rate  filed  with  the  Interstate  Commerce 
Commission  is  made  between  the  agent  of  a  rail- 
road company  and  a  shipper  over  the  railroad 
and  its  connections,  represented  by  the  agent 
and  the  full  lawful  rate  is  collected,  and  a  claim 
for  the  difference  between  the  lawful  and  the  con- 
tract rate  is  made  by  the  shipper  and  allowed 
through  error  by  the  railroad  company,  and  suit 
is  filed  by  the  railroad  company  to  recover  the 
amount  so  improperly  refunded,  the  shipper  can- 
not offset  the  plaintitTs  demand  by  a  claim  for 
damages  on  account  of  the  breach  of  the  ill^al 
contract  for  the  lesser  rate.  The  contract  being 
void,  such  damages  cannot  be  offset  or  collected. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {  94 ;  Dec.  Dig.  {  35.*] 
6.  OvEBBVUNO  or  Cebtiobabi. 

The  court  erred  in  overruling  the  certiorari 
in  this  case. 

Error  from  Superior  Conrt,  Mnscogee  Conn- 
ty;  S.  P.  Gilbert,  Judge. 

Action  by  the  Central  of  Georgia  Railway 
Company  against  W.  W.  Curtis.  Judgment 
for  defendant  BYom  overruling  of  certiora- 
ri, plaintiff  brings  error.    Reversed. 

Battle  ft  Hollis,  of  Columbus,  for  plaintiff 
in  error.  J.  L.  Willis,  of  Columbus,  for  de- 
fendant In  error. 

WADE,  J.    Judgment  reversed. 

'"     '      ■  <X*  Qa.  App.  754) 

McGOVERN    T.    TRAMMELL.      (No.    5661.) 
(Court  of  Appeals  of  Georgia.     July  7,  1814.) 

(Byliabut  by  the  Court.) 

t.  Cebtiobabi  (§  70*)— Pbesbntation  fob  Rx- 
viEW— Unsanctioned  PsTmoN- Bui  or 
Exceptions. 

"In  order  for  this  conrt  to  review  a  re- 
fusal of  a  judge  of  the  superior  court  to  sanc- 
tion a  petition  for  certiorari,  the  petition  miist 
be  incorporated  in  the  bill  of  exceptions,  or  be 
verified  as  a  part  thereof  by  the  trial  judge. 
An  unsanctioned  petition  cannot  be  specified  aa 
a  part  of  the  record."  Taylor  v.  Town  of  Ome- 
ga, 12  Ga.  App.  693,  78  8.  E.  144,  and  citations. 
[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  H  195-208;   Dec  Dig.  S  70.*] 

2.  Cebtiobabi  ({  70*)— Rkcobd— UwaANcnoif- 
ED  Petition. 

A  petition  for  certiorari  does  not  become  a 
part  of  the  record,  so  as  to  be  lawfully  filed,  un- 
til it  is  sanctioned.  Elsas  v.  Clay.  67  Ga.  327 ; 
James  v.  Davis,  76  Ga.  100;  Wilks  t.  Smith. 
101  Ga.  229,  28  8.  E.  630. 

[Ed.   Note. — For  other  cases,  see  Certiorari. 
Cent  Dig.  §|  195-208;    Dec  Dig.  {  70.*] 

3.  Cebtiobabi  (g  70*)  —  PBESENTAiioir    *x>B 
Revtew- Vebificati<)h    of    Petition — Nk- 

0ES8ITT. 

The  filing  of  an  unsanctioned  petitioin   fwr 
certiorari  not  being  authorized  by  law,  an   en- 
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ti7  of  filing  upon  inch  a  petition  does  not  so  an- 
thenticate  the  paper  as  to  dispense  with  the  ne- 
cessity for  having  the  paper  verified  by  the 
judge  himself. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  |§  196-208;   Dec  Dig.  §  70.*] 

Error  from  Snperlor  Court,  Stewart  Coun- 
ty;   Z.  A.  Llttlejohn,  Judge. 

Action  between  H.  S.  McGovem  and  O.  M. 
Trammell.  From  refusal  to  sanction  a  peti- 
tion for  certiorari,  McGovem  brings  error. 
.Writ  of  error  dismissed. 

T.  T.  James,  of  Lumpkin,  for  plaintiff  in 
error.  G.  Y.  Harrell,  of  Lumpkin,  for  de- 
fendant in  error. 

RUSSELL,  C.  J.    Writ  of  error  dismissed. 


(74  W.  Va.  60S) 

CAMPBELL  T.  SWITZBR.    (Mo.  2381.) 

(Supreme  Court  of  Appeals  of  West  Tlrginia. 

June  le,  1914.) 

.     (Byttahv  h»  the  OourtJ 

1.  CuBTMT  (p  11*)  —  Tebmiraihon  of  Right. 

Curtesy  is  a  legal  right  incident  to  the  re- 
lation of  marriage  and  ceases  with  destruction 
of  such  relation  by  a  divorce  a  vinculo. 

[Ed.  Note.— For  other  cases,  see  Curtesy, 
Cent.  Dig.  Sf  81-41 ;    Dec.  Dig.  {  11.*] 

2.  Husband  and  Wira  (§  200*)— Cowvetakc- 

E8  BT  Wife— CtTBTEST. 

Though  such  a  decree  In  favor  of  a  wo- 
man, by  a  court  of  general  jurisdiction,  may  be 
subject  to  reversal  on  a  bill  of  review  or  re- 
hearing, she  may,  before  any  such  proceeding 
to  review  it  has  been  instituted,  convey  her 
separate  real  estate  and  make  good  title  there- 
to, provided  the  purchaser  has  no  knowledge 
of  any  fraud  in  the  procurement  of  the  decree 
or  lack  of  jurisdiction  in  the  conrt 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  {  736;   Dec.  Dig.  {  200.*] 

3.  jTTDOMltHT    (J    822*)- FOBMON    JtTDOMKNT— 

Ftixx.  Faith  and  CKkdit— Divobcb  Dkcbeb. 
Such  a  decree  made  In  another  state  has, 
by  virtue  of  the  full-faith  and  credit  clause  of 
the  federal  CoAstltution,  the  same  effect  in 
this  state  as  it  has  in  the  state  in  which  it  was 
pronounced. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  Jj  1464.  1488-1490.  149&-1600; 
Dec.  Dig.  i  822.*] 

4.  CUBTEST    (S    11*)— TBBMIKATION    OF    RlOHT. 

After  an  absolute  divorce,  the  husband's 
right  of  curtesy  terminates  and  ceases,  even 
thongh  he  had  legal  justification  for  absenting 
himself  from  bis  wife,  before  the  divorce  was 
procured. 

[Ed.  Note. — For  other  cases,  see  Curtesy, 
Cent.  Dig.  ${  81-41;   Dec.  Dig.  {  11.*] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Lucy  Campbell  against  Rufus 
Swltzer.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Switzer  &  Wlatt  and  Slmrns,  ESnslow  & 
8t»t'«r,  all  of  Huntington,  for  plaintiff  in 

tOKH'MNBAKUiSR.  J.  Uufus  Swltzer  pur- 
cua<«u  in  Marcn,  jLtiU6,  a  lot  in  Huntington 
froiu   Lucy  A.   Staiara,  a  married  woman, 


living  separate  and  apart  from  her  husband, 
for  the  sum  of  $2,500,  paying  $1,500,  and  re- 
taining the  residue  until  his  vendor  should 
perfect  the  title  against  the  contingent  right 
of  curtesy  in  her  husband.  In  April  of  the 
same  year,  Mrs.  Staiars  procured  an  absolute 
divorce  from  her  husband  in  a  Kentucky 
court  of  general  jurisdiction.  Deeming  the 
defect  in  title  to  have  been  thus  removed, 
she  later  brought  this  friendly  action  to  re- 
cover the  remaining  $1,000,  and  obtained  a 
Judgment  for  it  Desiring  to  make  himself 
safe  in  the  payment  of  the  money,  Switzer 
obtained  a  writ  of  error  to  the  judgment,  to 
the  end  that  it  might  be  reviewed  by  this 
court 

[1]  The  clear  effect  of  the  decree  of  divorce 
was  to  destroy  the  relation  of  husband  and 
wife  and  free  the  separate  property  of  the 
latter  from  the  contingent  right  of  curtesy 
in  the  former.  That  right  is  one  given  by 
law  on  the  establishment  of  the  relation,  and, 
when  the  relation  ^ids,  the  right  perishes, 
necessarily. 

There  is  no  suggestion  of  fraud  or  irreg- 
ularity in  the  procurement  of  the  decree,  nor 
of  any  lack  of  jurisdiction  in  the  court  It 
may  have  been  procured  upon  substituted 
service,  but  even  that  does  not  appear,  since 
it  contains  a  recital  that  the  defendant  bad 
been  "lawfully  summoned." 

[2]  But,  if  it  be  conceded  that  it  was  and 
there  is  a  right  to  have  the  cause  reheard, 
the  purchaser  may  safely  rely  upon  It  See- 
ing an  apparently  perfect  title  in  the  vendor, 
and  having  no  notice  of  lack  of  jurisdiction 
in  the  cou»t  which  pronounced  the  decree,  he 
will  be  protected  in  his  purchase,  even  though 
the  decree  should  be  reversed  on  a  rehearing, 
bUl  of  review,  or  appeal.  Perkins  v.  Pfals- 
graf ,  60  W.  Va.  121,  53  S.  B.  913 ;  Wlngfleld 
V.  Neall,  60  W.  Va.  106,  64  S.  E.  47,  10  U  R. 
A.  (N.  S.)  443,  116  Am.  St  Rep.  882,  9  Ann. 
Cas.  982 ;  Dunfee  v.  Childs,  59  W.  Va.  225, 
53  S.  E.  209.  The  Judgments  of  courts  of 
general  jurisdiction  are  sustained  by  a  legal 
presumption  that  they  bad  before  them  the 
parties  and  causes  of  action  to  which  their 
Judgments  pertain. 

[3]  Under  the  full-faitb  and  credit  clause 
of  the  federal  Constitution,  the  Kentucky  de- 
cree has  the  same  effect  In  this  state  as  it 
has' in  the  state  In  which  it  was  pronounced. 
RoUer  v.  Murray,  71  W.  Va.  161,  76  S.  B.  172. 
The  plaintiff  in  that  suit  was  freed  from  ber 
marital  relation  there,  and  the  courts  of 
other  states,  giving  the  decree  its  due  effect, 
must  regard  her  as  a  single  woman  having 
full  control  of  her  property,  until  she  re- 
marries, or  Is  restored  to  her  former  condi- 
tion, by  reversal  or  annulment  of  the  decree. 

[4]  The  suggestion  of  the  possibility  of 
legal  Justification  on  the  part  of  the  husband 
in  leaving  his  wife  Is  unimportant,  for  the 
marital  relation  is  essential  to  the  right  of 
curtesy,  and  that  has  been  destroyed  by  the 
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iecree.  The  mrtles  are  no  longer  bnsband 
wua  wtxe,  and  a  man  cannot  have  curtesy  in 
the  eeiace  or  a  vrauian  wno  Is  not  bis  wife. 
"3  sinst  maintain  thie  relation  by  preventing 
niTorce,  tf  he  desires  to  avail  himself  of  the 
wife's  misconduct  justifying  his  absenting 
himself  from  her. 

The  Judgment  is  free  from  error,  and  will 
be  affirmed. 

(74  W.  Va.  5251 

TWENTIETH  STREET  BANK  t.  JACOBS. 
(No.   2300.) 

(Supreme  Court  of  Appeals  of  WeBt  Virginia. 
June  16,  1914.) 

CCTylZobiM  ly  ih«  Court.) 

1.  Gahino  (|  3*)  —  Gambling  CoimiACTB  — 
VALiDmr— Nkqotiablk  Iwstbumknt  Law. 

Chapter  81,  Acta  of  1907  (chapter  98a 
rsecs.  4172-4368],  of  the  Code),  known  as  the 
Negotiable  Instruments  Law,  does  not  by  im- 
plication or  otherwise  repeal,  limit,  or  qualify, 
in  any  degree  or  respect,  section  1  of  chapter 
97  (sec  4168)  of  the  Code,  declaring  void  what 
are  commonly  known  as  gambling  contracts. 
[Ed  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  {  3;   Dec  Dig.  {  8.»]  . 

2.  Bnxs  AND  NOTM  (§  876*)— Vauditt— IL- 
LBOAL  Consideration. 

Negotiable  paper,  the  conrideration  where- 
of is  money  lost  or  bet  in  gaming,  is  void  in 
the  hands  of  the  bolder,  even  though  be  took 
it  for  value  and  without  notice  of  the  charac- 
ter of  the  consideration. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {|  971-981;  Dec  Dig.  I 
87B.»] 

3.  SXATDTM    (I    158*)— CONSTBUCnON— I/JBOM- 
ATIVX  INTBNT, 

In  determining  the  meaning  of  a  statute, 
it  vdll  be  presumed,  in  the  absence  of  words 
therein  specifically  indicating  the  contrai7,  that 
the  Legislature  did  not  intend  to  innovate  upon, 
unsettle,  alter,  violate,  repeal,  or  limit  an- 
other general  statute  or  statutory  system,  the 
entire  subject-matter  of  which  is  not  direct- 
ly nor  necessarily  involved  in  the  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  228;    Dec  Dig.  {  168.*] 

4.  Statutes  (8  212*)  —  Constboction  —  Pbe- 

StTMPTION. 

The  Legislature  is  presumed  to  know  the 
rules  and  prindplea  of  construction  adopted 
by  the  courts. 

[Ed  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  289:    Dec  Dig.  S  212. •] 

5.  Bnxs  AND  Notes  (8  375*)— Void  Instbu- 

HENT— HaOHT   TO    ENFOHCK. 

While  a  merely  illegal  consideration  in  a 
negotiable  instrument  does  not  invalidate  it  in 
the  hands  of  a  holder  in  due  course,  a  paper 
negotiable  in  form,  but  declared  void  by  a  stat- 
ute, is  not  enforceable  at  the  instance  of  any- 
body. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  971-«81;  Dec  Dig.  8 
375.*) 

Error  to  Circnlt  Court,  Cabell  County. 

Action  by  the  Twentieth  Street  Bank 
against  J.  B.  Jacobs.  Judgment  for  plaintlir, 
and  defendant  brings  error.  Reversed  and 
rendered. 


C.  S.  Welch  and  D.  B.  Dangherty,  both  of 
Huntington,  for  plaintiff  in  error.  Marcmn 
&  Shepherd,  of  Huntington,  for  defendant  in 
error. 

POFFEWBARGER,  J.  [1, 2]  Assuming  sec- 
tion 1  of  chapter  97  of  the  Code,  declaring 
void  every  contract  the  consideration  of 
which  is  money,  property,  or  other  thing  won 
or  bet  at  any  game,  sport,  pastime,  or  wager, 
or  money  lent  or  advanced  at  the  time  of  any 
gaming,  betting,  or  wagering,  to  be  used 
therein,  to  have  been  partially  repealed  by 
implication,  by  the  passage  of  the  negotiable 
Instruments  law  (chapter  81,  Acts  1907; 
chapter  9Sa  of  the  Code),  the  circuit  court 
of  Cabell  county,  in  an  action  for  the  recov- 
ery of  the  amount  of  two  checks,  on  an 
agreed  statement  of  facts,  admitting  the 
consideration  thereof  to  have  been  money  lost 
In  gambling,  rendered  a  judgment  for  the 
amount  of  the  checks  against  the  drawer  and 
in  favor  of  the  assignee  thereof,  who  had 
taken  them  without  notice  of  the  character  of 
the  consideration. 

The  provision  of  the  Negotiable  Instruments 
Law  to  which  such  effect  is  accorded  by  the 
judgment  is  section  57,  saying: 

"A  holder  in  due  course  holds  the  instrument 
free  from  any  defect  of  title  of  prior  parties,  and 
free  from  defenses  available  to  prior  parties 
among  themselves  and  may  enforce  payment  of 
the  instrument  for  the  full  amount  thereof 
against  all  parties  liable  thereon." 

In  connection  therewith,  section  65,  relat- 
ing to  defectiveness  of  the  title  of  a  person 
negotiating  paper,  section  196,  making  the 
law  merchant  govern  in  all  cases^  not  provid- 
ed for  by  the  act,  and  section  197,  repealing 
section  9  of  chapter  99  of  the  Code  and  all 
acts  and  parts  of  acts  inconsistent  with  the 
new  law  to  that  extent,  are  relied  upon.  By 
another  section  a  holder  In  due  course  la  de- 
fined. 

Section  56  makes  illegality'  of  consideration 
a  mere  defect,  and  section  67  says  a  holder 
In  due  course  takes  the  Instrument  free  from 
any  defect  of  title  of  prior  parties.  A  holder 
in  due  course  is  one  who  has  taken  an  in- 
strument complete  and  regular  on  its  face  be- 
fore it  was  overdue.  In  good  faith  and  for 
value  without  notice  of  its  previous  dishonor, 
and  without  notice  of  any  inflrmity  in  the  In- 
strument or  defect  in  the  title  of  the  person 
negotiating  it 

[3,  6]  The  effect  claimed  for  these  general 
provisions  cannot  be  accorded  them  con- 
sistently with  the  rules  and  principles  of 
construction  of  statutes.  The  Legislature  'waa 
dealing,  at  the  time  of  the  passage  of  the  act 
and  in  the  passage  thereof,  with  the  matter 
of  negotiability  of  paper  which  the  law  allow- 
ed men  to  put  on  the  market  and  the  courts 
to  enforce.  It  was  not  then  considering  tlie 
subject  of  gaming  to  which  it  had  previously 
given  its  careful  attention,  nor  acting  upon 
it  The  act  does  not  mention  It,  nor  did  ajiy 
provision  thereof  suggest  it  to  the  legisIatlTe 
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mind.  Any  presumption  that  any  member 
of  tbe  Legislature,  while  constderlng  or  act- 
ing upon  the  bill,  bad  tbe  slightest  suggestion 
or  intimation  from  any  of  its  terms  that  It 
would,  in  any  sense  or  to  any  degree,  legalize 
gambling  debts  would  be  a  most  violent  one. 
Nobody  in  reading  the  act,  without  having 
had  tbe  subject  of  gaming  debts,  fixed  In  his 
mind,  at  the  time,  by  some  means  other  than 
its  terms,  would  likely  discover  the  alleged 
opening  for  the  use  of  paper  expressly  declar- 
ed by  law  to  be  absolutely  void  In  the  hands 
of  any  and  all  persons,  and  appreciate  at  the 
same  time  the  far-reaching  effect  of  it.  The 
partial  legalization  contended  for  would  vir- 
tually destroy  the  previous  statute,  for  every 
paper  negotiable  in  form,  taken  for  money 
lost  or  bet  in  gambling,  would  be  made  valid 
by  tbe  mere  Indorsement  and  delivery  there- 
of to  gome  person  Ignorant  of  the  character 
of  tbe  consideration.  Of  course,  tbe  Legisla- 
ture never  saw  nor  Intended  any  such  result 

[4]  But,  If  the  suggestion  of  such  a  pos- 
slbiUty  did  enter  the  legislative  mind  at  any 
time,  there  Is  a  presumption  in  law  that  the 
lawmaking  body  relied  upon  a  well-settled 
rule  of  construction,  adopted  by  the  courts, 
for  protection  against  it  That  rule  Umlts  the 
operation  of  a  statute  to  its  subject-matter 
and  genotil  purpose,  in  the  absence  of  a 
q)eciflc  expression  of  Intent  and  purpose  to 
extend  its  operation  to  other  subjects.  Beeves 
T.  Rosa,  62  W.  Va.  7,  67  S.  B.  284;  Coal 
*  Coke  By.  Oo.  y.  Oonley  &  Avla,  67  W.  Va. 
129,  67  S.  B>.  61S;  Brown  v.  Gates,  16  W.  Ta. 
131;  Railroad  Co.  v.  Alexandria,  17  Grat 
(Ya.)  176;  Ombb'8  Adm'r  v.  Suit  82  Grat 
(Va.)  208,  34  Am.  Rep.  766;  Cope  v.  De  O.  * 
J.  614 ;  Hawkins  v.  Oathercole,  6  Del&  M.  G., 
1.  Upon  an  exhaustive  review  of  the  subject 
tbls  court  has  declared  the  following  rule: 

"In  determining  the  meaning  of  a  statute,  it 
will  be  presumed,  in  the  abience  of  words  there- 
in, specifically  indicating  the  contrary,  that  tbe 
Legislature  did  not  intend  to  Innovate  £Pon,  un- 
settle, disregard,  alter,  or  violate:  (1)  The  com- 
mon law;  (2)  a  general  statute  or  system  of 
■tAtutory  provisions,  the  entire  subject-matter 
of  which  is  not  directly  or  necessarily  involved 
in  the  act;  (3)  a  right  or  exception  based  upon 
•ettled  public  policy;  (4)  the  Constitution  of 
the  state;  nor  (6)  the  Constitution  of  tbe  Unit- 
ed Sutes."  Coal  &  Coke  Ry.  Co.  v.  Conley  & 
▲▼is,  cited. 

This  rule,  old  as  Ekigllsh  Jurisprudence  and 
boery  with  age,  Is  deemed  to  have  been  with- 
in the  knowledge  of  the  Legislature,  while 
acting  upon  tbe  bill  converted  in  law  by  the 
passage  of  chapter  81  of  the  Acts  of  1907. 
State  V.  Harden,  62  W.  Va.  313,  68  S.  B.  715, 
eo  S.  Bi  394;  Brown  v.  Turner,  174  Mass.  150, 
54  N.  Bl  510;  36  Gyc.  1135.  "The  Legislature 
is  presumed  to  know  the  principles  of  stat- 
utory construction."  Lewis'  Sntb.  Stat'  Con. 
f  499. 

The  decisions  of  courts  of  other  states.  In 
wliich  this  rule  has  been  overlooked  or  ignor- 
ed in  the  construction  of  the  statute  (Schles- 
lag&i  V.  Gilhooly,  189  N.  Y.  1,  81  N.  B.  619, 


12  Ann.  Ca&  1138;  Schlesinger  ▼.  Lebmaler, 
191  N.  T,  69,  83  N.  EL  657,  16  L.  R.  A.  [N.  8.] 
626,  123.Jjn.  St  Rep.  691 ;  Bank  v.  Pick,  18 
N.  D.  74,  99  N.  W.  63;  Samson  v.  Ward,  147 
Wis.  48, 132  N.  W.  629;  Amd  v.  SJoblom,  131 
Wis.  642,  Ul  N.  W.  666,  10  L.  R.  A.  [N.  S.] 
842,  11  Ann.  Cas.  1179;  and  Wirt  v.  Stubble- 
fleld,  17  App.  D.  G.  283),  do  not  commend 
themselves  to  us,  and  we  dedlne  to  follow 
them.  The  two  Kentucky  cases  relied  upon 
by  the  plalntlfF  In  error  (Alexander  v.  Hazd- 
rlgg,  123  Ky.  677,  97  S.  W.  353,, and  Lawson 
V.  Bank  [Ky.]  102  S.  W.  324)  embody  the  cor- 
rect interpretation  of  the  statute,  in  our  opin- 
ion. 

Uniformity  of  construction  of  the  new  law 
Is  desirable,  but  it  can  be  attained  only  by 
adherence  to  fundamental  and  cardinal  rules 
of  interpretation.  Courts  cannot  be  expected 
to  lay  them  out  of  view  for  the  sake  of  mere 
conformity  with  decisions  that  clearly  violate 
them. 

The  Judgment  complained  of  will  be  re- 
versed, and  Judgment  entered  here  for  tbe 
defendant 

(74  W.  Vs.  s») 
BRADBERRT  v.  BUPFINGTON,  Sherllf, 
etaL    (No.  2430.) 

(Supreme  Court  of  Appeals  of  West  l^glnla. 
June   16,   1914.) 

(Bvllahiu  ly  the  Court.) 
GannHAi.  Law  (|  90«)— JuBisnionoir— Jus- 

TICBS  OF  THK  PiULOK— MISDBMXANOBS. 

Chapter  61,  Acts  1900,  amending  and  re- 
enacting  section  7,  chapter  148,  serial  section 
6291,  Code  1913,  does  not  by  implication  repeal 
section  210,  chapter  60,  serial  section  2773, 
Code  1918,  80  as  to  take  away  Jurisdiction  of 
justices  of  the  first  offenses,  prescribed  by  said 
section  7,  still  made  misdemeanors  thereby, 
and  an  offender  tried  by  a  Justice  for  such 
first  olfense  and  adjudged  to  pay  the  fine  and 
be  imprisoned  as  provided  will  not  be  dis- 
charged from  such  imprisonment  on  writ  of 
habeas  corpus. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  S{  129-186;    Dea  Dig.  |  00.»] 

Error  to  Oiicnlt  Ooart,  Cabell  County. 

Action  by  Ix>n  Bradberry  against  P.  C. 
Bufl3ngton,  Sheriff,  etc.,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Doolittle,  Copen  &  Davis,  of  Huntington, 
for  plaintiff  in  error.  A.  A.  Lilly,  Atty.  Gen., 
John  B.  Morrison  and  J.  B.  Brown,  Asst 
Attys.  Gen.,  and  H.  C.  Slmms,  of  Huntington, 
for  defendants  in  error. 

MILLER,  P.  On  the  warrant  of  a  Justice 
petitioner  was  found  guilty  of  unlawfully 
carrying  about  his  person  a  revolver,  with- 
out having  obtained  a  license  therefor,  as 
provided  by  section  7,  chapter  148,  serial  sec- 
tion 5291,  Code  1918,  and  adjudged  by  the 
Justice  to  pay  a  flue  of  (60,  and  be  Imprison- 
ed In  the  county  JaO  for  the  period  of  six 
months. 
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Concelrlng  blmself  unlawfully  deprived  of 
his 'liberty  by  this  Judgment  petitioner  sought 
discharge  on  writ  of  habeas  corpus;  which 
the  Judgment  of  the  circuit  court  denied  him, 
and  that  Judgment  is  presented  here  for  re- 
view on  this  writ  of  error. 

The  statute  referred  to,  amended  by  chap- 
ter 51,  Acts  1909,  now  makes  the  first  offense 
a  misdemeanor,  punishable  as  the  Judgment 
of  the  Justice  complained  of  provides;  the 
second,  a  felony,  and  provides  that  If  the 
charge  made  be  for  the  second  offense  It  shall 
be  so  stated  In  the  Indictment 

It  Is  claimed  by  counsel  for  petitioner  that 
he  could  only  be  tried  and  convicted  of  either 
of  these  offenses  upon  an  Indictment  by  a 
grand  Jury ;  that  by  the  amendment  the  Juris- 
diction of  Justices  Is  now  limited  to  a  pre- 
liminary examination,  and.  It  a  prima  fade 
case  Is  shown,  to  send  It  on  to  the  circuit 
court  for  Indictment  by  the  grand  Jury. 

It  is  conceded  by  petitioner  that  section 
219,  chapter  60,  serial  section  2773,  Code 
1913,  by  subsection  6  thereof,  in  terms,  gives 
Justices  Jurisdiction  of  violations  of  said  sec- 
tion 7,  and  it  is  conceded  by  the  Attorney 
General,  that  since  the  amendment  of  that 
section  by  the  Act  of  1909,  Justices  have  no 
Jurisdiction  of  second  offenses,  made  felonies 
by  said  amendment  But  for  the  State  It  Is 
affirmed  that  Justices  now,  as  before  the 
amendment  have  Jurisdiction  of  first  offens- 
es, which  by  the  amendment  remain  misde- 
meanors. 

The  sole  question  then  is,  does  the  amend- 
ment of  said  section  7,  by  Implication,  repeal 
entirely  section  219,  chapter  60,  of  the  Code, 
so  as  to  take  away  all  Jurisdiction  of  Jus- 
tices over  the  offenses  prescribed?  As  stated, 
the  Attorney  General  concedes  that  it  does 
so  as  to  second,  but  not  as  to  first  offenses 
which  are  still  misdemeanors. 

In  support  of  the  proposition  that  Justices 
have  no  Jurisdiction  of  either  class  of  offens- 
es, certain  other  provisions  of  section  7,  as 
amended,  are  appealed  to.  First  the  provi- 
sion of  the  first  paragraph  that  "It  shall  be 
the  duty  of  the  prosecuting  attorney  In  all 
cases  to  ascertain  whether  or  not  the  charge 
made  by  the  grand  Jury  is  the  first  or  second 
offense,  and  tf  It  shall  be  the  second  offense 
It  shall  be  so  stated  in  the  indictment  re- 
turned, and  the  prosecuting  attorney  shall 
Introduce  the  record  evidence  before  the  trial 
court  of  said  second  offense,  and  shall  not  be 
I>ermltted  to  use  his  discretion  in  charging 
said  second  -  offense  nor  In  Introducing  evi- 
dence to  prove  the  same  on  the  trial;  pro- 
vided," etc.  Second,  two  provisions  of  the 
second  paragraph,  (1)  that  "upon  the  trial  of 
every  Indictment  the  Jury  shall  inquire  Into 
the  good  faith  of  the  person  attempting  to 
defend  any  such  Indictment  under  the  au- 
thority granted  by  any  such  Justice,  •  ♦  • 
and  any  such  persons  so  authorized  shall  be 
personally  liable  for  the  Injury  caused  any 
one  by  the  negligent  or  unlawful  use  of  any 
such  weapon."     &)  "It  shaU  be  the  duty  of 


all  ministerial  officers,  consisting  of  the  Jus- 
tices of  the  peace,  notaries  public  and  other 
conservators  of  the  peace  of  this  state,  to 
report  to  the  prosecuting  attorney  of  the 
county  the  names  of  all  persons  guilty  of  vio- 
lating this  section,"  etc. 

The  first  part  of  this  paragraph  excepts 
certain  persons  from  the  provisions  of  the 
statute,  na^lely,  those  carrying  weapons  In 
good  faith  and  not  for  felonious  purposes  on 
his  own  premises,  or  from  the  place  of  pur- 
chase to  his  home,  place  of  residence,  place 
of  repair  and  back,  and  persons  who  In  case 
of  riot  public  danger  and  emergency  may  be 
authorized  by  a  Justice  of  the  peace  or  other 
person,  to  execute  process,  etc.  It  Is  with 
respect  to  persons  defending  under  such  au- 
thority that  the  first  provisions  of  the  para- 
graph relate. 

Do  these  provisions  plainly  Imply  repeal  of 
said  section  2197  That  the  Jurisdiction  of 
Justices  before  the  amendment  was  concur- 
rent with  that  of  the  circuit  court  upon  In- 
dictments is  patent  from  all  provisions  of 
the  law  pertaining  to  the  subject  That  said 
section  219,  conferring  Jurisdiction  on  Justic- 
es of  offenses  arising  under  said  section  7, 
was  Intended  to  facilitate  the  execution  of 
the  law  and  make  it  more  effective  in  all 
parts  of  the  county.  Is  plainly  manifest  Now 
did  the  Legislature  by  the  amendment  plainly 
Intend  repeal  of  said  section  219,  so  as  to 
take  away  entirely  all  Jurisdiction  of  Justic- 
es? It  is  a  well  established  rule  of  con- 
struction that  repeals  by  implication  are  not 
favored;  and  as  a  general  rule  a  statute  will 
not  be  regarded  as  repealed  by  a  subsequmt 
one  unless  the  two  are  so  repugnant  the  one 
to  the  other  that  they  cannot  stand  together. 
One  reason  why  we  are  disposed  to  hold  sec- 
tion 219,  not  repealed  is  that  the  section 
amended  and  the  act  amending  It  do  not  deal 
with  the  subject  of  the  forum  In  which  the 
offenses  are  cognizable.  Cliapter  148,  deals 
generally  with  the  subject  of  offenses.  Its 
object  generally  is  to  declare  what  acts  will 
constitute  offenses  against  the  peace  and  to 
prescribe  the  penalties  therefor.  True,  sec- 
tion 7,  of  that  chapter,  as  amended,  pre- 
scribes the  duties  of  the  prosecuting  attor- 
neys and  other  persons  In  relation  thereto, 
but  there  Is  notlilng  In  the  statute  rendering 
the  Jurisdiction  of  Justices  over  first  offenses 
repugnant  to  that  provision  making  second 
offenses  felonies,  and  punishable  by  indict- 
ment only.  Persons  proceeded  against  pro- 
tected by  the  provisions  of  the  second  para- 
graph thereof,  can  as  well  defend  iiefore  a 
Justice,  and  the  Justice  can  as  well  Inquire 
Into  the  good  faith  of  such  persons,  as  the 
jury  upon  the  trial  of  an  Indictment  for  the 
same  offense.  And  we  see  nothing  repugnant 
In  the  second  provision  of  the  second  para- 
graph referred  to,  requiring  Justices  and  oth- 
er ministerial  officers  and  persons  to  report 
such  offenses  to  the  prosecuting  attorney. 
We  do  not  think  this  provision  can  be  cou- 
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stmed  to  take  away  tbe  Jurisdiction  of  Jus- 
tices to  try  offenses  on  warrants  sworn  out 
before  them.  Tbe  reqairement  that  they 
shall  report  snch  offenses  to  the  prosecuting 
attorney  Is  reconcilable  with  their  Jurisdic- 
tion to  try  first  offenses.  Snch  notices  may 
have  been  Intended  to  inform  prosecutors  so 
as  to  enable  them  to  properly  present  indict- 
ments for  second  offenses.  If  tried  and  con- 
victed by  the  Judgment  of  a  Justice  an  In- 
dictment charging  a  second  offense  would,  we 
think,  be  fuUy  supported  by  proof  of  the 
record  of  the  trial  and  couTlction  by  the 
Judgment  of  the  Justice  of  the  first  offensa 

It  is  suggested  in  the  brief  of  petitioner's 
counsel,  on  the  theory  of  a  repeal  of  said 
section  219,  that  by  tbe  Judgment  of  the  Jus- 
tice petitioner  has  been  deprived  of  certain 
constitutional  rights  prescribed  by  sections  6, 
9  and  14,  of  Article  III,  of  our  Constitution, 
our  BUI  of  Rights.  It  Is  conceded,  however, 
that  it  is  within  legislative  authority,  given 
or  implied  by  section  4,  of  said  Article  III, 
to  confer  on  Justices  of  the  peace  Jurisdiction 
to  try  misdemeanors,  punishable  by  fine  and 
Imprisonment  In  the  county  JaU.  That  provi- 
sion Is:  "No  person  shall  be  held  to  answer 
for  treason,  felony  or  other  crime,  not  cog- 
nizable by  a  Justice,  unless  on  presentment 
or  indictment  of  a  grand  Jury."  The  con- 
stitutional argrument  falls,  of  course,  if  by 
the  amendment  of  said  section  7,  the  Juris- 
diction of  Justices,  given  by  said  section  219, 
has  not  been  taken  away.  Such  we  hold  is 
not  the  effect  of  that  amendment. 

For  the  foregoing  reasons  we  see  no  error 
in  the  Judgment  complained  of,  and  are  of 
opinion  that  It  must  be  afiSrmed.  Judgment 
affirmed. 

(74  w.  Vb.  47*) 

CORBIN  ▼.  CITT  OF  HUNTINGTON.      . 

(Sopreme  Court  of  Appeals  of  West  Virginia. 
Jon*  16,  1914.) 

(BvttaJ>m  (y  the  Court.} 
L  HumcoPAi.   Corporations   (|   821*)  — Ob- 

BIBT7CTI0N  of  Sidiwalk— Curb  Box. 

A  curb  box  in  a  city  sidewalk  is  not  essen- 
tially  an  actionable  obstructioD.  It  may,  how- 
ever, become  such,  by  reason  of  Its  situation 
therein;  and  of  this  the  jury,  in  a  proper  case, 
mar  determine  from  the  evidence,  subject  to 
review  for  error  therein. 

[B!d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ({  1745-1767;  Dee. 
Dig.  I  821.*] 

a  HxmiCIPAI.  COBFOBATIORS  (|  805*)— OB- 
STRUCTION OT  SIDEWAI.K— INJUHT  TO  PBDIS- 
TRIAN. 

WhUe  a  pedestrian  may  properly  assume  a 
city  pavement  is  reasonably  safe  for  public  nse, 
he  is  bound  nevertheless  to  exercise  ordinary 
care  for  his  own  personal  safety  while  there-' 
on.  A  failure  to  do  so,  when  he  knew,  or,  by 
'  the  ezerdse  of  ordinary  care,  could  have  known, 
of  a  defect  therein,  precludes  recovery  from 
the  municipality. 

[B!d  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1677,  1683;  Dec. 
Dig.  {  805.*] 


3.  MtTNICIFAL  COSk^KATIOITB  Q  821*)  —  OB- 
STRUCTION OF  Sidewalk  —  Coktbibxjtobt 
Neouobnob— Question  roB  Jttbt. 

Whether  he  exercised  such  care,  or  knew, 
or,  by  the  exercise  of  ordinary  diligence,  could 
have  known,  of  such  defect,  are  questions  of 
fact  for  jury  determination,  subject  to  review 
for   error  therein. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1746-1767;  Dec 
Dig.  \  821.*1 

4.  Husband  and  VTm  (|  209*)  — Injubt  to 
Mabbied  Wokan— Right  to  Recoveb  Dau- 

AOES. 

A  married  woman,  not  engaged  in  business 
on  her  own  account,  cannot,  in  an  action  for 
personal  Injuries,  recover  damages  for  the 
impairment  of  her  earning  capacity  resulting 
therefrom.  Nor  can  she,  in  such  action,  recov- 
er for  loss  of  time  or  for  money  expended  in 
effecting  a  cure,  unless  she  avers  and  proves 
employment  of  her  time  or  a  material  part 
thereof  in  such  business,  or  that  she  has  paid 
or  is  legally  bound  to  pay  the  same  out  of  her 
separate  estate. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {{  766-772,  968,  973;  Deo. 
Dig.  {  209.*] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Lottie  M.  Corbln  against  tbe  Cltj- 
of  Huntington  for  iwrsonal  injuries.  Judg^ 
ment  for  plaintiff,  and  defendant  brings  ei<' 
ror.    Reversed  and  remanded. 

Wilson  &  Uvezey,  of  Huntington,  for  plain* 
tiff  in  error.  Neal  ft  Strickllng,  of  Hunting- 
ton, for  defendant  in  error. 

LYNCH,  J.  For  an  Injury  resulting  from 
a  fall  on  the  pavement  of  one  of  the  principal 
streets  of  the  dty  of  Huntington,  Lottie  M. 
Corbln,  a  married  woman,  brought  this  ac- 
tion. She  fell  while  In  the  act  of  passing 
from  the  sidewalk  on  tbe  north  side  of  Fifth 
avenue  onto  the  public  crossing  on  Ninth 
street  Near  that  point  were  located  a  wa- 
ter fountain,  a  fire  plug,  a  water  box, -and 
a  steel  plate.  It  Is  not  claimed  the  presence 
of  the  fountain  or  plate  in  any  degree  con- 
tributed to  plaintifrs  injury ;  nor,  except  in- 
cidentally, that  the  fire  plug  contributed 
thereto.  Whether,  by  obstructing  plaintlfCB 
view,  the  fire  plug,  about  3  feet  lu  height, 
prevented  her  seeing  the  water  box  when  she 
approached  the  crossing  while  on  Ninth 
street  Is  the  only  question  relating  to  the  fire 
plug,  and  on  that  question  the  evidence  la 
conflicting. 

From  the  record  we  are  unable  to  fix  defi- 
nitely the  location  of  the  different  structures 
mentioned,  except  that  the  fountain  was  at 
the  corner  of  the  avenue  and  street,  the  fire 
plug  about  7  feet  from  the  fountain  and  2 
from  the  curb,  and  the  water  box  and  plate 
were- near  the  fire  plug  and  between  it  and 
the  fountain.  The  water  box  was  without 
any  covering.  Around  it  the  brick  pavement 
had  sunken,  leaving,  as  estimated  by  wit- 
nesses, from  1  to  4  Inches  of  the  box  exposed. 
As  the  sidewalk  at  the  Junction  of  the  two 
streets  was  about  16  feet  wide.  It  la  evident 
the  fire  ping,  corb  box,  and  plate  were  lo- 
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cated  within  the  Umita  of  the  walkways  on 
the  two  streets. 

Plaintiff  admits  she  knew  the  fire  ping  was 
in  the  sidewalk,  and  that  she  could  have  seen 
the  curb  box  if  she  had  been  looking  for  it. 
The  injury  occurred  between  5  and  6  o'clock 
in  May,  1911.  She  was  then  on  her  way 
home,  in  company  with  her  husband,  between 
whom  and  the  curb  she  was  walking,  being 
about  the  same  distance  from  the  curb  as 
was  the  Are  ping.  As  she  thus  approached 
the  crossing,  the  fire  plug  was,  of  course,  di- 
rectly between  her  and  the  curb  box.  She 
could  have  turned  onto  the  crossing  before 
reaching  the  fire  plug,  and,  if  she  had,  the 
injury  could  not  have  occurred,  because 
thereby  she  would  have  avoided  contact  with 
the  water  box;  but  she  did  not  attempt  to 
leave  the  sidewalk  until  after  she  had  passed 
the  plug,  when  she  immediately  turned  to  the 
right,  stepping  directly  on  the  open  box, 
which,  in  some  manner  not  definitely  explain- 
ed, caused  her  to  fall.  At  first  she  said  she 
stepped  into  it,  but,  later,  on  it  In  the  sense 
that  her  entire  foot  went  into  the  opening, 
her  first  statement  evidently  was  erroneous; 
the  box  being  only  three  to  four  Inches  In 
diameter. 

CI]  The  important  questions  are  whether 
the  pavement  was  at  the  time  in  such  defec- 
tive condition  as  to  warrant  recovery  against 
the  municipality,  and,  if  so,  whether  plain- 
titCa  negligence  so  far  contributed  to  the  in- 
Jury  as  to  preclude  her  right  to  maintain 
the  action.  Neither  proposition  is  free  from 
doubt,  in  view  of  our  decisions ;  and  in  such 
cases  they  are  usually  questions  of  fact  for 
the  Jury.  Of  course,  where  the  existence  of 
a  particular  obstruction  in  a  sidewalk  defi- 
nitely and  conclusively  appears  from  the 
proof,  it  is  a  question  for  the  court  to  de- 
termine whether,  notwithstanding  the  ob- 
struction, the  sidewalk  is  In  a  reasonably 
safe  condition  for  public  use.  For  not  every 
obstruction  renders  a  public  walkway  unsafe ; 
and,  if  it  does,  plaintiff  may,  by  negligence, 
preclude  recovery  against  the  municipality, 
though  it  negligently  permitted  the  street  to 
become  and  remain  obstructed.  Van  Pelt  v. 
Clarksburg^  42  W.  Va.  218,  24  S.  E.  878; 
Waggener  v.  Pt  Pleasiant,  42  W.  Va.  798,  26 
S.  E.  352;  Parrish  v.  Huntington,  67  W.  Va. 
289,  60  S.  E.  416. 

[2,  S]  While  it  la  true  section  66axlix,  c. 
43  (section  1815),  Code  1913,  imposes  lia- 
bility upon  a  municipality  for  injuries  oc- 
curring from  defective  highways  therein,  yet, 
when  properly  construed,  the  statute  requires 
only  that  the  highways  be  kept  and  maintain- 
ed in  a  reasonably  safe  condition  for  travel 
with  ordinary  care  and  in  the  ordinary  mode 
by  night  and  day;  and  whether  it  has  ade- 
quately performed  this  obligation  becomes  a 
question  to  be  determined  from  the  facts  of 
each  particular  case.  Yeager  v.  Bluefield,  40 
W.  Va.  484,  21  S.  B.  752.  For  it  cannot  be 
assumed  that,  because  plaintiff,  in  some  man- 
ner which  she  does  not  pretend  to  explain 


further  than  to  say  when  edie  stepped  on  th» 
curb  box  her  foot  turned  and  the  fell,  the 
sidewalk,  16  feet  wide,  and  not  obstructed 
except  as  noted,  was  not  in  a  reasonably  safe 
condition,  when  it  is  manifest  it  had  there- 
tofore remained  in  the  same  condition  for 
many  years  without  Injury,  so  far  as  we  are 
advised,  to  any  of  the  hundreds  who  dally 
passed  and  repassed  along  the  same  thorough- 
fare. Ipdeed,  plaintiff  admits  daily  use  by 
herself  of  the  same  part  of  the  highway, 
wl&out  other  accident  to  her  occurring  from 
the  defect  of  which  she  now  complains,  and 
that  she  never  even  saw  it  before  the  date  of 
the  Injury.  It  is  somewhat  singular  that  the 
defect  bad  theretofore  escaped  her  observa- 
tion, ^hen  the  evidence  makes  it  manifest 
that,  except  when  standing  behind  the  fire 
plug,  any  one  exercising  ordinary  care  could 
have  seen  the  exposed  top  of  the  box  when 
within  20  feet  or  more  of  its  location.  Be- 
sides, plaintiff  did  not  undertake  to  show  at 
what  distance  the  defect  could  be  seen,  or 
whether  it  was  so  bldd«i  that  it  could  not  be 
observed.  She  even  evasively  refrained  from 
denying  previous  knowledge  of  the  existenoft 
of  the  curb  box. 

In  support  of  beie  right  to  recover,  plain- 
tiff  cites  Parrish  v.  Huntington,  supra.  But 
there  the  plaintiff  was  a  mere  child,  not 
chargeable  with  that  degree  of  care  required 
of  persons  of  mature  years,  nor  with  negli- 
gence precluding  recovery.  The  defects  were 
curb  boxes,  it  is  true.  But  they  were  con- 
structed so  as  to  be  essentially  dangerbus  to 
persons  in  the  ordinary  use  of  the  street. 
While  in  the  sidewalk  near  its  outer  edge^ 
they  stood  above  its  general  surface,  and 
only  a  few  Inches  apart,  the  covering  of  eacb 
projecting  over  the  box,  leaving  space  to 
catch  and  hold  the  foot  of  a  pedestrian,  and 
thus  cause  him  to  fall,  with  resultant,  and 
perhaps  serious,  injury. 

Whether  a  curb  box  or  similar  obstmc- 
tion  In  a  pavement  renders  a  municipality 
liable  for  Injuries  caused  thereby  there  Is  a 
diversity  of  opinion  among  the  authorities. 
By  some  it  is  held  the  defect  is  not  action- 
able. Waggener  v.  PL  Pleasant,  42  W.  Va. 
798,  26  S.  E.  S52 ;  Richmond  v.  Schonberger, 
111  Va.  168,  68  S.  E.  284  ;  Powers  v.  Mechan- 
Icville,  140  App.  Div.  835,  125  N.  Y.  Supp. 
801 ;  Raymond  v.  Lowell,  60  Mass.  (6  Cush.) 
524,  53  Am.  Dec.  67;  Northrup  v.  Pontlac^ 
159  Mich.  250,  123  N.  W.  1107.  In  other 
cases  it  is  held  the  question  is  properly  left 
to  the  Jury.  Loan  v.  Boston,  106  Mass.  450 ; 
Bedford  v.  Wobum,  176  Mass.  520,  57  N.  B. 
1008;  Richmond  v.  Pemberton,  108  Va.  220, 
61  S.  E.  787;  Richmond  v.  Gentry,  111  Va. 
160,  68  8.  El  274;  Denver  ▼.  Stein,  25  Cola 
125,  53  Pac.  283. 

Since  for  the  error  later  noted  the  Judg- 
ment must  be  reversed  and  the  case  remand- 
ed, we  deem  it  unnecessary  to  say  whether 
plaintiff  was  guilty  of  contributory  negli- 
gence. The  views  expressed  sufficiently  indi- 
cate the  opinion  entertained  upon  the  doubt- 
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ful  character  of  the  alleged  defect  For,  so 
far  as  the  record  discloses,  we  are  unable  to 
say  It  is  an  actionable  defect.  Upon  a  new 
trial  the  evidenoe  may  show  otherwise. 

[4]  But  npon  the  trial  plaintiff  was  per* 
mltted  to  prove  incapacity  on  her  part,  be- 
canse  of  the  Itljury,  to  assist  her  husband  in 
the  conduct  of  his  business,  as  she  had  done 
prior  thereto.  Such  proof  was  Incompetent 
and  Improper,  for  two  reasons.  No  averment 
In  the  declaration  warranted  it  And,  even 
wider  snch  an  averment  being  a  married 
woman  living  with  her  husband  and  engaged 
In  no  business  on  her  own  account  plalntift 
Gonid  not  recover  for  snch  services.  Nor, 
according  to  Warth  v.  County  Court  71  W. 
Va.  181,  76  S.  E.  420,  could  she  recover  for 
loss  of  time  or  for  money  expended  in  efTect- 
ing  a  cure  of  the  Injuries  received  by  her, 
except  npon  the  averments  thereby  deemed 
requisite. 

Seeing  no  other  prejudicial  error  In  the  ml- 
tnga  of  the  court,  for  the  error  noted  we 
reverse  the  Judgment  set  aside  the  verdict 
and  r<^mnud  the  case  for  a  new  trial. 

BOBINSON,  J.,  concurs  only  In  the  result 

(74  W.  Va.  4S8)  =« 

.     THOMAS  V.  MOTT. 
(Supreme  Conrt  of  Appeals  of  West  Virginia. 
June  16,  1914.) 

(Byttaitu  by  tk»  Court.) 

1.  CONTBACTS   (§  47*)  —  CONBIDBBATION  —  NB 

ciissm'. 

No  promiBe  is  good  In  law  unless  there  1* 
a  legal  consideration  in  return  for  it 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  220,  221,  26»-S8;  Dec.  ENg.  | 
47.*]  ^ 

2.  CORTHAOIS     (I     75*)— "VALtTABLB     CONSID- 
KRATION." 

The  doing  by  one  of  that  which  be  is  al- 
ready legally  bound  to  do  is  not  a  valuable  con- 
sideration for  a  promise  made  to  him,  since  it 
gives  to  the  promisor  nothing  more  than  that 
to  which  the  latter  is  already  entitled, 

(Ed.  Note. — For  other  cases,  see  Contracts 
Cent  Dig.  K  273-286;   Dec.  Dig.  (  75.*] 

(AddiUomol  8i/Ilahiu  by  Editorial  Staff.) 
t.  Words  ahd  Fhbabks— "Vai.t7ablk  Consid- 

BRATIOW." 

A  "valuable  consideration"  is  some  le^al 
right  acqaired  by  the  promisor  in  consideration 
of  his  promise,  or  forborne  by  the  promisee 
in  consideration  of  such  promise. 

[Ed.  Note.— For  other  definitions,  see  Words' 
and  Phrases,  voL  8,  pp.  7271-7273,  7826.] 

Error  to  CSicult  Court  Summers  County. 

Action  by  S.  B.  Thomas  against  3.  3.  Mott 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Henry  Gilmer,  of  Lewlaburg,  and  A  R. 
Heflin,  of  New  York  City,  for  plaintiff  In 
error.  T.  N.  Read,  of  Hlnttm,  for  defendant 
in  error. 

KOBINSON,  J.  To  acquire  lands  and 
rights  for  water-power  on  the  New  River, 
Thomas    was   employed    by    Mott      By    the 


written  contract  between  them,  Thomas  as 
Mott's  agent  was  to  obtain  the  lands  and 
rights,  and  was  to  have  five  per  cent  commis- 
sion on  the  purchases  and  also  compensa- 
tion for  necessary  services  rendered  by  him 
as  a  lawyer.  Thomas  actively  engaged  In 
the  work  under  the  contract  acquired  large 
holdings,  and  did  many  things  Incidental  to 
obtaining  the  property.  After  several  months 
the  parties  had  a  settlement  for  the  services 
rendered.  By  that  settlement  Mott  paid 
Thomas  the  sum  of  five  hundred  dollars  and 
set  over  to  Urn  270  shares  of  the  stock  of 
the  Dominion  Power  Company. 

Thereafter,  by  a  writing  between  the  par- 
ties, Thomas  assigned  the  stode  to  Mott  and 
the  latter  agreed  to  pay  the  former  the  sum 
of  $2700  therefor,  vrlth  Interest  from  June  1, 
1911,  provided  the  power  company's  holdings 
were  sold  under  a  negotiation  ttea  pending, 
or  any  other.  After  this  agreement  was  made 
and  wltbont  snbstltntlng  It  Mott  told  Thom- 
as that  If  the  deal  then  pending  went  through, 
he  would  increase  the  amount  of  $2700  that 
he  was  to  pay  to  $6000.  Then  lat«r.  In  a 
letter  to  Thomas,  Mott  referred  to  this  mat- 
ter as  follows: 

"If  I  make  the  deal,  and  you  say  it  justifies 
my  giving  you  the  increase  I  promised  you  in 
place  of  stock,  which  I  believe  was  $5000,  I 
will  do  it" 

Mott  sold  the  power  company  holdings,  but 
at  no  such  figure  as  he  contemplated  when 
he  promised  $5000  for  $2700,  and  to  other 
parties  then  those  he  was  dealing  with  orig- 
inally. 

.  Subsequent  to  the  settlement  for  services 
to  which  reference  has  been  made,  Thomas, 
as  he  insists,  rendered  other  services,  under 
the  original  contract  of  employment  and  in- 
curred ezi)enses  therewith.  He  claims  to 
have  acquired  additional  lands  and  rights 
for  Mott  and  to  have  rendered  several  months* 
services  of  a  legal  nature  about  Mott's  in- 
terests, for  which  he  has  not  been  paid. 

With  this  state  of  affairs  between  the  par- 
ties, Thomas  sued  Mott  in  assumpsit  on  an 
account  aggregating  $6789.43,  subject  to  a 
credit  of  $1000  which  was  paid  about  the 
time  the  suit  was  Instituted.  The  large 
Item  of  the  account  is  the  $5000.  The  oth- 
er items  pertain  to  the  expenses  incurred  and 
the  services  rendered  subsequent  to  the  set- 
tlement 

Upon  the  trial  It  seems  to  have  been  con- 
ceded by  Mott  that  he  owed  the  $2700,  sub- 
ject to  the  payment  of  the  $1000;  but  he 
contested  all  other  demands.  He  claimed 
that  he  did  not  make  the  more  remunerative 
deal  to  which  the  promise  of  the  $5000  had 
reference,  and  submitted  that  in  any  event 
no  consideration  made  good  his  promise  to 
pay  $5000  for  $2700.  In  relation  to  the  other 
demands  there  was  conflicting  oral  testimony 
as  to  Mott's  being  at  all  liable  for  any  ex- 
penses or  services  of  Thomas  subsequent  to 
the  settiement,  as  to  the  necessity  for  those 
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expenses  and  serrlces,  and  as  to  the  value 
put  on  them  by  Thomas.  The  Jury  found  for 
Thomas,  the  plaintiff,  In  the  sum  of  $2852.49, 
and  Judgment  on  the  verdict  followed.  He 
Is  not  satisfied  with  the  amount  of  the  ver- 
dict and  Judgment  and  has  prosecuted  this 
writ  of  error. 

Now,  we  have  endeavored  to  give  only 
such  a  statement  as  relates  to  the  real  sub- 
stance of  the  case  and  presents  the  material 
Issues  between  the  parties.  Much  that  is 
foreign  and  Immaterial  we  eliminate  from 
consideration. 

The  Jury  from  the  conflicting  oral  testi- 
mony were  the  arbiters  as  to  whether  Thom- 
as should  be  allowed  the  claims  for  expenses 
and  services,  and  as  to  the  amoimt  to  which 
he  was  entitled  in  those  particulars.  It  is 
evident  from  the  verdict,  considered  in  con- 
nection with  the  claims  made,  that  the  Jury 
found  In  Thomas'  favor  oa  this  score  in  an 
amount  Involved  In  the  verdict  We  can  not 
say  It  is  too  little.  The  case  was  so  pre- 
sented to  the  Jury  by  the  evidence  that'tbey 
had  pretty  wide  range  in  the  matter  of  de- 
termining what  amount  was  Justly  due  Thom- 
as for  expenses  and  services. 

[1]  It  is  readily  seen  from  the  amount  of 
the  verdict  that  the  Jury  did  not  sustain 
Thomas'  claim  to  the  whole  of  the  item  of 
$5000.  The  court  Instructed  the  Jury  that 
they  could  not  sustain  Mott's  promise  to  pay 
the  increase  of  $2700  to  $6000.  unless  they 
found  from  the  evidence  that  the  promise 
was  based  on  a  valuable  consideration.  This 
instruction  was  certainly  sound  in  law.  But 
we  have  reviewed  the  record  in  vain  to  find 
proof  of  a  consideration  to  sustain  the  prom- 
ise. No  semblance  of  a  consideration  la 
shown  for  it  The  court  should  have  In- 
structed the  Jury  as  a  matter  of  law  that 
the  promise  was  void  for  want  of  considera- 
tion to  support  it.  However,  the  Jury  right- 
ly disallowed  the  claim  for  the  increase  over 
the  $2700.  No  other  finding  in  this  partic- 
ular could  be  made  by  them  from  the  uncon- 
troverted  evidence  on  this  point 

It  must  be  noticed  that  Thomas  in  no  way 
agreed  to  render  services  or  give  anything 
for  the  promise  made  by  Mott  to  give  him 
an  increase  over  the  $2700  which  Mott  was 
already  obligated  to  pay  him.  Thomas  does 
claim  that  he  served  Mott  after  the  time  of 
the  promise,  but  those  services  were  not  ren- 
dered in  consideration  of  the  promise.  He 
seeks  to  recover  other  money  for  them  in 
this  action,  under  the  original  contract  of 
employment  Mott  says  the  promise  was  of 
a  mere  gift  in  case  the  good  fortune  which 
he  contemplated  at  the  time  came  to  him. 
Indeed  the  testimony  of  Thomas  himself 
presents  it  as  nothing  more.  If  there  was  a 
consideration  valid  in  law  underlying  the 
promise  whereby  he  was  to  get  $2300  more 


than  the  existing  unabrogated  contract  called 
for,  be  should  have  proved  it  Yet  he  gives 
us  not  a  line  that  indicates  that  there  was 
the  least  thing  moving  from  him  to  Mott 
that  would  bind  them  mutually  and  make 
Mott's  promise  good. 

It  seems  unnecessary  that  we  should 
reiterate  that  no  promise  is  good  in  law  un- 
less there  is  a  legal  consideration  in  return 
for  it  That  elementary  principle  adjudges 
the  case  against  Thomas  on  this  writ  of  er- 
ror, for  indeed  the  only  point  on  which  the 
verdict  of  the  Jury  could  be  disturbed  would 
be  the  (disallowance  of  the  $2300.  That  sum 
was  not  improperly  disallowed. 

[3]  Thomas  gave  no  valuable  consideration 
for  Mott's  promise  of  the  additional  $2300. 

"A  valuable  consideration  la  some  legal  right 
acquired  by  the  promisor  in  consideration  of 
his  promise,  or  forborne  bj  the  promisee  in  con- 
sideration of  such  promiM.  Page  on  Contracts, 
{  274. 

The  record  Is  silent  as  to  Mott's  acquiring 
any  legal  right  from  Thomas  on  the  strength 
of  the  former's  promise  to  give  the  latter  the 
additional  $2300.  It  is  likewise  silent  as 
to  Thomas'  forbearing  any  legal  right  on  the 
strength  of  the  promise. 

[2]  The  only  suggestion  in  the  brief  of 
counsel  tor  Thomas  as  to  a  consideration  on 
his  pert  for  the  promise  on  the  part  of  Mott 
Is  that  the  former  continued  to  render  serv- 
ices for  the  latter.  But  Thomas  was  already 
bound  to  perform  those  services,  by  a  con- 
tract on  which  he  relies  to  recover  pay  for 
them  in  this  action.  The  doing  by  one  of 
that  which  he  is  already  legally  bound  to  do 
Is  not  a  valuable  consideration  for  a  promise 
made  to  him.  It  gives  to  the  promisor  noth- 
ing more  than  he  already  is  entitled  to.  It 
in  fact  gives  him  nothing.  The  following 
illustration  from  an  old  case  suffices: 

"Where  in  the  course  of  a  voyage  from  Lon- 
don to  the  Baltic  and  badk  two  seamen  desert- 
ed, and  the  captain,  being  unable  to  supply  their 
places,  promised  tne  rest  of  the  crew  that  if 
they  would  work  the  vessel  home  the  wages  of 
the  two  deserters  should  lie  divided  among  them, 
this  promise  was  held  not  to  be  binding.  "The 
agreement,'  said  Lord  Ellenborough,  is  void 
for  want  of  consideration.  There  was  no  con- 
sideration for  the  ulterior  pay  promised  to  the 
mariners  who  remained  with  the  ship.  Before 
they  sailed  from  London  they  bad  undertaken 
to  do  all  they  could  under  all  the  emergencies 
of  the  voyage.  •  •  *  The  desertion  of  a 
part  of  the  crew  is  to  be  considered  an  emergen- 
cy of  the  voyage  as  much  as  their  death;  and 
those  who  remain  are  bound  by  the  terms  of 
their  original  contract  to  bring  the  ship  in  safety 
to  her  destined  port'  Here  then  the  sailon  prom- 
ised no  more  than  their  contract  already  boond 
them  to  do."  Anson  on  Contracts  (2d  Amer. 
Ed.)  106;    Stiick  v.  Meyrick,  2  Camp.  317. 

The  instructions  to  the  Jury  were  perti- 
nent to  the  case  and  correctly  propounded 
the  law.  A  careful  review  of  the  record 
leads  us  to  the  conclusion  that  there  la  no 
error.    The  Judgment  will  be  affirmed. 
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COOK  et  al.  v.  RAIJBIIGH  LUMBBR  CO. 

(No.  2459.) 

(Supreme  Court  of  Appeals  of  Weat  Virginia. 

June  16,  1914.) 

(8yaabu$  by  the  Court.) 

X.  Trespass  ($  19*) — Cdttinq  Thibeb— Proof 

OF  Tnxit. 

In  an  action  of  trespass  for  cutting  tim- 
ber, by  tbe  claimant  of  a  junior  ^ant  lying 
wholly  within  the  boundaries  of  a  senior  one 
from  which  exceptions  have  been  made,  against 
a  claimant  of  the  senior  grant,  the  former,  in 
order  to  show  title  in  himself,  must  prove  his 
grant  is  a  part  of  the  excepted  land,  agreeably 
to  the  rule  of  practice  in  actions  of  ejectment, 
governing  such  actions  of  trespass,  requiring 
the  plaintiff  to  recover  <»  the  strength  of  his 
own  title. 

[EM.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  {{  1&-31 ;  Dec  Dig.  i  19.*] 

2.  New  Trial  ({  6*)— Trial  (8  377*)— Triai. 

BY  COUET— FAILCRE  TO   ADDUCE  EjVIDBHCB— 

MisTABLB— Discretion  of  Court. 

If,  in  a  case  submitted  to  the  court  in  lien 
of  a  jury,  for  its  findings  on  questions  of  fact, 
making  the  parties,  respectively,  demurrant  to 
the  evidence  and  demurree,  there  has  been  an 
omission,  under  a  misapprehension  of  law,  to 
adduce  any  evidence  on  the  issue  upon  which 
the  right  of  recovery  depends,  the  trial  court 
should  decline  to  make  Its  findings  or  render 
judgment,  until  it  has  settled  the  legal  question 
by  which  the  omission  was  occasioned  and  given 
'  the  party  in  default  an  opportunity  to  supply 
the  evidence  necessary  to  sustain  his  case;  and, 
if  not  having  done  so.  It  has  rendered  judgment 
without  development  of  the  merits  of  the  case, 
the  judgment  will  be  reversed  and  a  new  trial 
awarded,  in  furtherance  of  justice. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
C!ent.  Dig.  M  9.  10;  Dec.  Dig.  f  6;*  Trial,  Cent 
Dig.  SS  887-890 ;    Dec.  Dig.  |  377.*] 

Error  to  Circuit  Court,  Ralelgb  Ciounty. 

Action  of  trespass  for  cutting  timber,  by 
Harvey  Cook  and  otliers  against  the  Raleigh 
liumber  Company.  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Reversed,  and 
new  trial  ordered. 

McOinnis  4  Hatcher,  of  Bcckley,  for  plain- 
tiff In  error.  McCreery  &  Patterson,  of  BedE- 
ley,  for  defendants  In  error. 

POFFBNBAROER,  3.  In  this  action  of 
trespass  for  cutting  timber  resulting  In  a 
judgment  for  $2,625,  on  a  finding  by  the 
court,  trial  by  Jury  having  been  waived,  but 
two  questions  were  presented,  one  of  title 
and  the  other  the  amount  of  tbe  damages. 

[1]  Plaintiffs  traced  their  title  to  a  grant 
or  patent  from  the  Commonwealth  of  Vir- 
ginia for  about  5(X)  acres  of  land  from  a  por^ 
tlon  of  which  the  timber  in  question  was  cut, 
bearing  date  August  31,  1817.  As  to  their 
rigbt  to  this  title  there  Is  no  dispute.  The 
only  question  is  whether  it  Is  Junior  to  tbe 
older  grant  under  wblch  the  defendant 
claims  title  to  the  same  land;  In  other 
words,  whether  the  oldet  patent  granted  the 
land  embraced  In  tbe  Junior  one,  in  which 
case  the  former  would  be  admittedly  supe- 
rior. This  old  grant  to  Moore  and  Beckley, 
dated  June  20, 1795,  for  170,038  acres,  makes 


about  20  specific  ezceptloiis  and  one  of  1,500 
acres  in  general  terms.  Whether  tbe  later 
50O-acre  grant  Is  part  of  the  excepted  land 
has  not  been  shown.  If  It  is,  the  title  under 
It  Is  good,  but  bad.  If  It  covers  a  part  of  the 
land  within  the  exterior  bounds  of  the  older 
grant  and  not  excepted.  Bach  party  as- 
suming it  to  have  been  the  duty  of  the  other 
to  show  whether  the  later  grant  was  part 
of  the  land  excepted  from  the  older  one,  nei- 
ther assumed  the  burden,  and  the  correctness 
of  the  court's  finding  depends  upon  whether 
the  duty  to  locate  the  exceptions,  or  such  of 
them  as  include  the  land  in  controversy, 
rested  upon  the  plaintiff.  If  so,  the  Judg- 
ment la  erroneous.  If  not.  It  Is  right  In  so 
far  as  it  relates  to  the  question  of  title. 

The  rule  In  Stockton  v.  Morris,  39  W.  Va. 
432,  19  S.  E.  531,  requiring  the  claimant  un- 
der an  Inclusive  grant  to  locate  the  excep- 
tions, invoked  by  tbe  plaintiffs  as  protectl(»t 
in  the  position  tbey  have  assumed,  is  not  one 
peculiar  to  such  grants,  but  only  one  of  prac- 
tice in  the  action  of  ejectment.  It  is  a  corol- 
lary of  the  principle  or  rule  requiring  the 
plaintiff  In  ejectment  to  recover,  if  at  all,  on 
the  strength  of  his  own  title.  In  the  decla- 
ration and  assertion  thereof,  In  Stockton  v. 
Morris,  Judge  Brannon  repeatedly  said  so. 
It  Is  the  sole  reason  given  by  him  as  the 
basis  of  the  rule.  When  tbe  relation  of  the 
parties  has  changed,  and  tbe  plaintiff  claims 
under  the  Junior  patent  and  the  defendant 
under  the  senior  and  inclusive  grant,  tbe 
reason  of  the  rule  shifts  the  burden  of  loca- 
tion to  the  Junior  claimant,  because  he  U 
the  plaintiff  and  must  prove  his  right  to  re- 
cover. In  other  words,  tbe  altered  circum- 
stances change  the  application  of  the  rule. 
It  springs,  not  out  of  the  subject-matter  or 
nature  of  the  grant,  but  oat  of  the  relation 
of  the  parties  to  the  action;  the  plaintiff 
always  falling  under  It,  the  defendant  never, 
because  the  former,  not  tbe  latter,  carries 
the  burden  of  proof.  Virginia  C.  &  I.  Co.  v. 
Keystone  O.  ft  I.  Co.,  101  Va.  723,  45  S.  B. 
291. 

But  for  the  presence  of  the  senior  patent 
In  the  case,  the  plaintiffs  showed  prima  fade 
title,  by  the  introduction  of  their  Junior  pat- 
ent and  proof  of  their  connection  therewith. 
Nevertheless,  the  two  patents  being  In  evi- 
dence, there  was  uncertainty  as  to  whether 
their  title  was  good.  Whether  It  was  or  not 
depends  upon  the  location  of  the  exceptions 
from  the  senior  grant.  If  the  Junior  one 
covered  excepted  land,  it  was  good,  and,  if 
not,  It  was  worthless.  To  overcome  tbe  de- 
fendant's admitted  possession,  presumed  to 
be  rightful  and  in  itself  evidence  of  title,  It 
was  necessary  to  remove  this  element  of  un- 
certainty, and,  agreeably  to  the  general  rule, 
the  burden  of  removal  thereof  fell  upon  the 
plaintiffs.  They  bad  to  recover  upon  the 
strength  of  their  own  title,  and,  although 
they  held  a  patent,  the  Inclusion  of  their 
grant  within  the  bounds  of  the  older  one 
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Tuade  their  title  depend  npon  whether  their ' 
«raiit  was  of  land  excepted  from  the  latter. 
Of  coarse.  In  the  absence  of  anything  In  eyl- 
dence  to  the  contrary,  a  mere  prima  fade 
case  will  sustain  a  verdict  Riffle  t.  Skin- 
ner, 67  W.  Va.  76,  67  S.  B.  1075.  The  plain- 
tiff need  not  afflrmatively  show  there  la  not 
in  existence  any  title  to  Che  land  other  than 
bis;  bat,  if  the  case  as  made  by  bim,  or  as 
shown  by  all  the  evidence  adduced  on  both 
sides,  leaves  it  doubtful  and  uncertain  wheth- 
er be  has  any  title,  there  is  no  prima  facie 
case  in  bis  favor.  If  it  can  be  said  the  plain- 
tiffs here  had  shown  one,  by  the  introduc- 
tion of  their  patent  and  proof  of  their  con- 
nection therewith,  it  clearly  failed  mi  the  dis- 
closure of  the  senior  patent  Had  the  ac- 
tion  been  ejectment  their  undertaking  would 
have  been  to  obtain  the  possession  from  the 
defendant  by  proof  of  their  right  to  it  and 
consistently  they  could  not  be  deemed  to 
have  done  so  by  showing  merely  that  it 
might  or  might  not  be  theirs.  They  would 
be  bound  to  go  far  enough  to  enable  the  coart 
to  see  their  right  to  It  or  the  right  of  the 
Jury  to  find  it  upon  the  evidence.  One  in 
possession  of  land  may  hold  It  until  some 
demandant  shows  right  to  it  in  himself. 
This  is  the  clear  logic  and  result  of  the  as- 
BumptlMi  by  the  plaintiffs,  of  the  burden  of 
proof.  Though  tliis  is  not  an  action  of 
ejectment  the  procedure  ia  governed  by  the 
principles  applied  in  ejectment  in  so  far  as 
it  pertains  to  the  right  of  recovery.  Mylius 
V.  Lumber  Co.,  68  W.  Va.  346,  71  S.  B.  404. 

The  Virginia  case  above  dted  is  not  dis- 
tinguishable from  this  one,  nor  does  the 
opinion  therdn  proceed  npon  anything  other 
than  the  legal  proposition  just  stated.  It 
says  the  "defendants  derived  title"  under 
an  older  grant  than  the  one  under  which  tlie 
plaintiffs  claimed,  meaning,  of  course,  that 
they  connected  themselves  with  it  Again 
it  says  the  defendants  Introduced  a  senior 
patent  and  proved  the  land  in  controversy 
was  within  the  exterior  boundaries  of  their 
patent  How  could  it  be  theirs,  if  tliey  did 
not  connect  themselves  with  it? 

There  is  ho  error  in  the  finding  of  the 
court  as  to  the  amount  and  value  of  the  tim- 
ber cut.  Both  were  disclosed  by  the  tes- 
timony ot  two  men  who  went  upon  the 
ground  and  measured  it  Circumstances  are 
relied  upon  for  the  Inference  of  inclusion  in 
the  estimate  of  timber  cut  by  one  Williams, 
several  years  before  the  cutting  was  done  by 
the  defendant  since  it  was  based  upon 
stamps  found  on  the  land.  It  is  hardly  like- 
ly the  estimators  would  fail  to  distinguish 
fresh  stumps  from  others  14  or  16  years  old. 
Besides,  one  of  the  plaintiffs  said  the  esti- 
mate had  been  made  under  his  direction 
and  included  only  timber  cut  by  the  defend- 
ant 

[2]  The  failure  of  the  plaintiffs  to  prove  ti- 
tle to  the  timber  necessitates  reversal  of  tbfi 
Judgment  and  calls  upon  us  to  say  whether 
Judgment  for  the  defendant  will  be  rendered 


here  or  the  case  remanded  for  a  new  trlaU 
Having  been  tried  by  the  court,  the  case  is 
to  be  treated  and  disposed  of  as  if  it  stood 
upon  a  formal  demurrer  to  evidence.  Ow- 
ing to  a  misapprehension  of  the  law  by  the 
court  as  well  as  the  plaintiffs,  the  merits  of 
the  case  were  not  developed.  Relying  upon 
the  ruling  in  their  favor,  the  latter  refrained 
from  effort  to  prove  their  title.  Had  the  rul- 
ing been  different  they  no  doubt  would  have 
endeavored  to  do  so  and  might  have  succeed- 
ed. Under  such  circumstances.  Justice  re- 
quires the  award  of  a  new  trial. 

"The  safer  and  better  rule  is  that  a  partTt 
without  losing  bis  right  to  make  a  better  case, 
may  stand  upon  the  favorable  rulings  of  the 
court  until  they  fail  him,  and  then  go  back  and 
strengthen  his  position."  Hager  v.  Melton,  66 
W.  Va.  62,  70,  66  8.  B.  18,  16;  Holt  v.  Taylor, 
43  W.  Va.  IM,  27  S.  B.  320:  Love  v.  Tlnsley, 
32  W.  Va.  25,  9  8.  B.  44;  Sltlington  v.  Brown, 
7  Leigh  (Va.)  271;  MiUer  v.  Argyle's  Ex'™,  5 
Leigh  (Va.)  460;  Cropper  v.  Burton,  6  Leigh 
(Va.)  428;  Duff  v.  £>u^  8  Leigh.  Sa;  Hylton 
V.  Hylton,  1  Grat  (Va.)  16L 

Most  of  these  precedents  were  decisions  In 
equity  suits,  bat  the  same  rule  prevails  In 
the  legal  forum.  If  the  real  merits  of  a 
case  are  not  developed  by  the  evidence  de- 
murred to  so  as  to  enable  the  court  to  em- 
body in  its  judgment  the  legal  rights  of  the 
parties,  there  is,  at  least,  discretionary  pow- 
er to  award  a  new  trial.  Gibson  &  Johnson 
T.  Hunter,  2  H.  Bl.  187;  Gazzam  t.  Bank. 

1  Ala.  268;  Duertaagen  t.  Insurance  Co..  2 
Serg.  &  R.  (Pa.)  186.  If,  by  mistake  or  oth- 
erwise, a  material  fact  on  which  the  issue 
depends,  and  of  ttte  existence  of  which  the 
court  has  judicial  knowledge,  has  been  omit- 
ted in  the  demurrer,  it  is  proper  to  award  a 
new  trial.  Tallferro  v.  Gatewood,  6  Munf. 
(Va.)  320.  A  joinder  in  a  demurrer  to  evi- 
dence will  t>e  set  aside  npon  disclosure  of  the 
inadvertent  omission  to  prove  a  vital  fact. 
Insurance  Co.  v.  Wilson  et  al.,  29  W.  Va.  628, 

2  S.  B.  888.  That  the  degree  of  liberality  in 
the  allowance  of  amendments  to  pleadings  in 
furtherance  of  justice  should  obtain  in  the 
disposition  of  demurrers  to  evidence,  was 
declared  by  Judge  Tucker  in  Fairfax's  Adm'r 
V.  Lewis,  11  Leigh  (Va.)  23a  While  it  is  not 
the  duty  of  the  court  to  give  advice  to  liti- 
gants, it  clearly  has  discretionary  power 
to  act  or  refrain  from  action  in  furtherance 
of  justice,  and  is  under  a  duty  not  to  par- 
ticipate in  procedure  that  is  subversive  of 
the  rights  of  the  parties.  Having  before  it  a 
case  in  which  no  evidence  at  all  has  been 
adduced  on  the  controlling  question  of  fact 
constituting  the  real  issue  in  the  case,  and 
seeing  a  clear  misapprehension  of  law  in- 
ducing the  omission,  it  ought  in  the  interest 
of  justice,  to  decline  to  accept  the  case  for 
decision,  until  it  is  ascertained  whether  the 
iwrty  can  prove  the  fact  or  desires  to  do  so. 
To  accept  the  case  under  such  drcumstances, 
and  erroneously  decide  it  in  favor  of  the  par- 
ty in  fault,  is  clearly  prejudicial,  for  the 
court  concurs  in  the  erroneous  conception  of 
tlie  law,  inducing  the  omission.   The  determl- 
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naUon  of  robstantial  rlgbto  between  parties 
in  litigation  is  not,'like  an  atbletlc  game  or 
contest,  a  matter  of  mere  competition  In 
skin  or  ability,  Including  penalties  and  for- 
feitures for  inadvertence  or  mistakes,  and 
obvlonsly  sbonld  not  be.  Nevertheless  the 
courts  must  protect  themselves  against  care- 
lessness and  lack  of  diligence,  to  tbe  end 
that  the  administration  of  Justice  shall  not 
be  needlessly  embarrassed  by  delays  to  the 
prejudice  of  litigantB  who  bestow  upon  their 
business  tbe  requisite  attention  and  skill. 
To  allow  an  amendment  by  way  of  a  new 
trial,  under  the  drcumstances  disclosed  here, 
does  not  open  the  door  to  the  evil  to  be 
avoided,  nor  encourage  negligence  or  care- 
lessness. 

The  Judgment  complained  of  will  therefore 
be  reversed,  a  new  trial  awarded,  and  tbe 
ease  remanded. 

(74  W.  Va.  484) 

UNITED  FUEL  GAS  CO.  v.  WEST  VIRGIN- 
IA PAVINO  &  PRESSED  BRICK  CO. 
(Supreme  Court  of  Appeals  of  West  Yir^nia. 
June  16,  1914.) 

(BvtlatmM  6y  the  Court.) 

1,  Injunction  (|  59*)— Bbkach  of  Cohtbaci 
— Rewedt  at  Law. 

Equity  will  not  enjoin  tbe  breaking  of  a 
contract,  when  an  action  at  law  for  damages 
affords  adequate  relief. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  H  114-116:    Dec.  Dig.  {  59.*] 

2.  IlWTTNCTION    (§  61*) — BbEAOE   OF  OONTaACT 

— Adkquatk  Reuedt  at  Law. 

Defendant  agreed  to  purchase  from  plain- 
tiff, for  a  period  of  three  years,  all  the  natural 
gas  it  would  use  in  its  manufacturing  plant, 
and  to  pay  for  same  monthly  at  certain  prices 
per  tbouaand  feet,  graduated  according  to  the 
quantity  used.  About  the  middle  of  the  term 
defendant  purchased  natural  gas  from  another 
gas  compam'  and  ceased  using  plaintiff's  gaa, 
and  plaintiff  applied  for  an  injunction  to  re- 
strain defendant  from  purchasing  gas  from  the 
other  company  daring  the  term  of  the  contract. 
Held:  An  action  at  law  for  damages  for  tbe 
breach  of  the  contract  is  adequate  and  com- 
plete, and  equity  will  not  enjoin. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {(  120-123;   Dec.  Dig.  {  61.*] 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  the  United  Fuel  Gas  Company 
against  the  West  Virginia  Paving  &  Pressed 
Brick  Company.  Decree  for  defendant,  and 
complainant  appeals.    Affirmed. 

0.  Powell  and  Kemble  White,  both  of  Fair- 
mont, and  R.  G.  Altlzer,  of  Clarksburg,  for 
appellant  Campbell,  Brown  &  Davis,  of 
Huntington,  for  appellee. 

WILLIAMS,  J.  Plalntift  Is  a  public  serv- 
ice corporation  engaged  In  tbe  business  of 
snpplylng  natural  gas  for  heat  and  light,  and 
defendant  Is  a  private  corporation  engaged 
In  the  business  of  manufacturing  brick.  On 
tbe  20th  of  July,  1911,  defendant  contracted 
to  purchase  from  plaintiff  all  the  gas  it  used 
In  its  factory  near  the  city  of  Huntington  for 


a  period  of  three  years,  to  be  paid  for  monOi- 
ly  at  the  rate  of  21  cents  per  thousand  for 
the  first  150,000  cubic  feet  or  fraction  there- 
of; 15  cents  per  thousand  for  the  second 
150,000  cubic  feet  or  fraction  thereof;  and 
9  cents  per  thousand  for  all  over  300,000  cu- 
bic feet  used  In  any  one  month.  About  the 
middle  of  the  term  of  the  contract  another 
gas  company,  the  Huntington  Gas  &  Devel- 
opment Company,  obtained  a  franchise  from 
the  dty  of  Huntington  and  commenced  to 
supply  gas  to  the  citizens  of  said  community 
in  competition  with  plaintiff.  Defendant  took 
advantage  of  the  opportunity  thus  afforded 
and  agreed  to  purchase  its  gas  from  the  new 
gas  company  at  a  lower  rate  than  It  had 
agreed  to  pay  plaintiff,  and  disconnected  Its 
pipe  from  plaintifrsllne  and  refused  to  take 
any  more  gas  from  it  Thereupon  the  pres- 
ent suit  was  brought  to  enjoin  defendant 
from  taking  gas  from  the  Huntington  Gas  & 
Development  Company.  At  a  special  term  of 
the  circuit  court  of  Cabell  county  held  on  the 
8d  of  March,  1913,  the  court  sustained  a  de- 
murrer to  the  bill  and,  plaintiff  not  desiring 
to  amend,  dismissed  the  suit  This  appeal 
was  taken  from  that  decree.  After  the  ap- 
peal had  been  allowed  plaintiff  applied  to 
the  drcnit  court  of  Cabell  county  for  a  tem- 
porary injunction  to  restrain  defendant  from 
purchasing  gas  from  the  aforesaid  competing 
gas  company,  and  the  Injunction  was  refused. 
Application  was  then  made  to  some  of  the 
Judges  of  this  court,  who  granted  the  same. 
On  the  19th  of  May,  1913,  on  motion  of  de- 
fendant, the  circuit  court  of  Cabell  county 
dissolved  the  injunction,  and  plaintiff  ap- 
pealed from  that  decree  alsa 

[1,2]  The  first  question  to  be  determined 
is:  Does  the  bill  present  a  cause  for  equitable 
relief?  Equity  will  not  relieve  by  injunc- 
tion where  the  party  complaining  has  a  full, 
adequate,  and  complete  remedy  at  law.  2 
High  on  Injunctions,  (  1107;  and  numerous 
Virginia  and  West  Virginia  cases  dted  In  7 
Enc.  Dig.  Va.  &  W.  Va.  Cases,  621,  It  Is 
well  established  that  equity  will  enjoin  tbe 
breadi  of  a  contract,  and  tiliereby  prevent 
the  party  in  fault  from  profiting  by  his 
breach,  in  cases  wherein,  because  of  the  pe- 
culiar situation  of  the  parties  with  reference 
to  the  subject-matter  of  the  contract,  or  the 
grade  and  character  of  the  services  contract- 
ed for,  the  court  cannot  compel  spedflc  per- 
formance. But  It  goes  without  saying  that 
want  of  adequate  legal  remedy  is  an  essen- 
tial element  of  equity  jurisdiction.  Pome- 
roy  on  Spedflc  Performance  (2d  Ed.)  ((  24 
and  25 ;  Lumley  v.  Wagner,  1  De  G.,  M.  ft  O. 
604;  Western  Union  Telegraph  Ca  v.  Bog- 
ers,  42  N.  J.  Eq.  311,  11  Aa  13 ;  Manhattan 
Manufacturing  Ca  v.  N.  J.  Stockyards  <3o., 
23  N.  J.  Eq.  161;  Singer  Sewing  Madilne  Co. 
▼.  Union  Button  Hole  Co.,  Holmes,  253,  Fed. 
Caa  No.  12,904;  Equitable  Gas  light  Co.  v. 
Baltimore  Coal  Tar,  etc:,  Co.,  63  Md.  286; 
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Standard  Fashion  Ca  t.  Siegel-Cooper  Co., 
157  N.  T.  60,  51  N.  E.  408,  43  L.  R.  A.  854, 
68  Am.  St  Rep.  749;  Philadelphia  BaU  Club 
T.  Lajole.  202  Pa.  210,  51  AQ.  973,  58  L.  B. 
A.  227,  90  Am.  St  Rep.  627;  Beck  ▼.  Indian- 
apolis Light  &  Power  Co.,  36  Ind.  App.  600, 
76  N.  E.  312.  Relief  by  Injunction  In  such 
.  cases  is  but  an  indirect  method  of  enforcing 
specific  performance  by  preventing  the  party 
in  fault  from  reaping  any  benefit  from  the 
violation  of  bis  agreement  Plaintiff's  case 
is  distinguishable  from  those  relied  on  In 
brief  of  counsel,  most  of  which  we  have 
above  dted,  and,  after  carefully  considering 
them  and  other  authorities  on  the  subject 
we  have  concluded  that  the  bill  does  not  pre- 
sent a  case  for  equitable  relief.  An  action 
at  law  for  damages  for  the  breach  of  the  con- 
tract affords  complete  and  adequate  remedy. 
The  contract  is  for  the  sale  of  a  common  ar- 
ticle of  commerce  at  a  fixed  price,  and  there 
is  no  good  reason  why  plaintiff  cannot  ob- 
tain complete  compensation  in  damages  for 
defendant's  refusal  to  take  it  and  pay  for  it 
Defendant  had  been  using  plaintlfTs  gas  for 
nearly  half  the  contract  period,  and  the 
quantity  used  during  that  time  would  furnish 
a  basis  for  a  fair  and  reasonable  estimation 
of  the  qnanttty  which  would  be  used  for  the 
remainder  of  the  period.  That  the  damages 
are  incapable  of  ascertainment  with  absolute 
certainty  is  not  a  ground  of  equity  jurisdic- 
tion. There  are  many  cases  in  which  an 
action  for  damages  is  the  only  remedy  where- 
in It  is  not  possible  to  ascertain  the  damages 
with  mathematical  precision.  Certainty  can 
often  only  be  approximated.  The  profit  per 
thousand  feet  which  plaintiff  had  derived 
from  the  gas  consumed  by  defendant  during 
the  first  18  months  furnished  a  basis  for  the 
ascertainment  with  reasonable  certainty,  of 
the  profits  which  it  would  have  made  for  the 
balance  of  the  term.  Damages  thus  estimatr 
ed  are  not  merely  speculative.  1  Sedgwick 
on  Damages,  |  189;  Harxthal  r.  Boom  Co., 
65  W.  Va.  346,  64  S.  E.  355 ;  State  ex  reL  v. 
Friedman,  81  S.  E.  830.  Plaintiff  had  to  as- 
certain, at  least  approximately,  what  it 
would  cost  per  thousand  to  produce  and  de- 
liver gas  to  the  defendant  before  it  could 
determine  what  It  conld  afford  to  sell  it  for, 
and  It  can  just  as  certainly  determine  its 
profits.    The  proof  is  in  its  own  hands. 

Steinau  v.  Cincinnati  Gas,  etc.,  Co.,  decid- 
ed by  the  Supreme  Court  of  Ohio,  48  Ohio 
St  324,  27  N.  E.  646,  Is  a  case  very  mnch 
like  the  one  In  hand.  There  a  gas  company 
entered  into  a  contract  with  Steinau  to  fur- 
nish him  all  the  gas  he  would  need  to  Il- 
luminate bis  place  of  business  for  a  period 
of  ten  years  at  a  reduced  price.  In  considera- 
tion of  his  promise  to  buy  all  the  gas  needed 
during  that  period  for  Illuminating  purix>ses 
from  said  company.  He  agreed  to  pay  the 
bills  monthly,  and  further  agreed  not  to  in- 
troduce electricity  or  other  material  or  pow- 


er for  lllaminating  purposes  during  the  term 
After  the  contract  had  been  In  force  a  year, 
he  Introduced  electric  lights  and  refused  to 
take  any  more  gas  under  the  contract  The 
gas  company  applied  for  an  Injunction  to  re- 
strain him  from  using  electricity,  and  the 
court  denied  relief  on  the  ground  that  an  ac- 
tion for  damages  afforded  an  adequate  rem- 
edy. 

There  Is  no  occasion  for  numerous  suits. 
On  the  refusal  of  defendant  to  take  plaln- 
tlfl's  gas,  it  had  a  right  to  treat  the  contract 
as  at  an  end  and  to  sue  and  recover  entire 
damages  in  one  action.  This  proposition 
needs  not  to  be  supported  by  citations  of  au- 
thorities. 

Numerous  other  questions  are  presented  by 
the  assignments  of  error,  but  having  deter- 
mined that  equity  is  without  jurisdiction  to 
entertain  the  suit  we  are  not  called  upon  to 
decide  the  other  questions  presented. 

The  decrees  appealed  from  are  affirmed. 

(74  W.  Va.  498) 
MITCHELL  T.  BOWMAN  et  sL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Jnne  16,  1914.) 

(Byllahut  hp  th«  0«ur*J 

1.  Easements  (8  7*)— Right  of  Wat— Pb«- 
scbiftion. 

One  who  for  ten  years  or  more  contino- 
oasly  travels  a  defined  way  over  the  lands  of 
another,  with  the  knowledge  of  the  owner,  bnt 
without  the  owner's  permission,  intermption, 
or  denial  of  the  use,  acquires  ths  way  by  pre- 
scription. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  {I  16-19,  27,  33;   Dec.  Dig.  |  7.*] 

2.  Easements  ({  58*)  —  Rioht  of  Wat  —  Ob- 
stbuction  bt  gates. 

A.  way  of  passage  from  a  public  road  to 
a  farm,  over  intervening  agricultural  lands,  ac- 
quired by  prescriptive  use  while  the  servient 
lands  were  unenclosed  and  unimproved,  may  be 
properly  subjected  to  gates  not  unreasonably 
established  and  maintained,  whenever  the  own- 
ers of  the  servient  lands  find  it  desirable  to  en- 
close the  same  for  proper  and  ordinary  use. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  §§  121-127;    Dec  Dig.  {  58. 'J 

Appeal  from  Circalt  Court  Cabell  County. 

Suit  by  John  J.  Mitchell  against  Samuel 
Bowman  and  others.  Decree  for  plaintiff, 
and  defendants  appeaL  Reversed,  and  de- 
cree entered. 

A.  F.  Morris,  of  Hamlin,  for  apiiellants. 

ROBINSON,  J.  This  Is  a  suit  by  Mitchell 
to  compel  Bowman  and  Riddle  to  keep  open 
a  way  which  he  claims  to  have  acquired 
through  their  lands  by  prescription.  The  de- 
cree appealed  from  grants  the  relief  for 
which  Mitchell  asked.  It  adjudges  that  he 
is  entitled  to  a  free  and  open  way,  unob- 
structed in  any  manner. 

The  lands  over  which  the  way  la  claimed 
were  unenclosed  woodlands  when  Mitchell 
began  using  the  way,  and  so  contlnned  for 
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many  years  during  his  nse  of  It.  Over 
these  lanctB,  by  an  old  track  that  had  orig- 
inally been  hacked  oat  tot  the  hauling  of 
hoop-poles,  Mitchell  passed  back  and  forth 
without  objection  from  the  owners.  When 
the  time  came  that  the  nse  of  the  servient 
lands  for  agricultural  purposes  was  desir- 
able. Bowman  enclosed  his  tract  and  main- 
tained gates  across  the  way  used  by  Mit- 
chell. For  six  years  prior  to  the  Institution 
of  this  suit,  Mitchell  traveled  the  way 
through  the  gates  without  protest  or  ob- 
jection. ▲  part  of  this  time  the  gates  were 
kept  locked,  and  Mitchell  carried  a  key  fur- 
nished by  Bowman.  But  contention  arose 
between  Mitchell  and  Bowman  about  another 
matter,  and  then  Mitchell  claimed  that  be 
bad  a  right  to  an  open  road  through  the 
lands.  Thereupon  Bowman  denied  Mit- 
chell right  to  pass  at  all  over  the  tract  own- 
ed by  the  former.  This  suit  soon  thereafter 
followed.  Riddle  at  no  time  or  In  any  man- 
ner deprived  Mitchell  of  the  use  of  the  way. 
As  a  party  to  the  suit,  however,  he  denies 
and  resists  Mitchell's  claim  to  right  of  way 
over  the  lands. 

11]  The  evidence  fully  establishes  that 
Mitchell  is  entitled  by  long  prescriptive  use 
to  pass  over  the  lands  of  Bowman  and  Rid- 
dle in  going  to  and  from  his  own  land.  But, 
as  to  prescriptive  right  in  relation  to  the 
lands,  no  more  than  this  is  established. 
Mitchell  traveled  the  way  for  many,  many 
years  without  Interruption  or  even  denial 
of  his  right  to  do  so  on  the  part  of  those 
over  whose  lands  he  passed.  No  evidence  of 
bis  doing  this  under  mere  license  or  per- 
mission appears. 

"A  private  right  of  way  by  prescription  may 
be  acquired  over  another*!  land  by  visible,  con- 
tinaons,  and  nnintemipted  use  thereof  for  ten 
yean,  under  a  bona  Me  claim  of  right,  with 
the  acqniescence  of  the  owner."  Walton  v. 
Knight,  82  W.  Va.  223,  68  S.  H.  1025. 

"A  presumption  that  the  nee  was  under  a 
claim  of  right,  and  adverse  rises  from  an  un- 
dispnted  use  o(  the  easement  for  the  established 
penod  of  prescription;  and  the  burden  is  upon 
the  party  alleging  that  the  nse  has  been  by  vii^ 
tue  of  a  license  or  permission  to  prove  that 
fact  by  affirmative  evidence."  Jones  on  SJase- 
menta,  i  186.    . 

It  does  not  matter  that  BUtchell  bad  an- 
other, equally  accessible  way  to  go  in  and 
out  from  bis  land.  All  the  testimony  on 
this  line  is  ImmaterlaL  Did  his  long,  unin- 
terrupted use  of  this  particular  way  give 
him  prescriptive  right  to  it?  We  have  al- 
ready answered  in  the  affirmative. 

[2J  The  material  controversy  raised  by  the 
cause  is  whether  Mitchell,  Is  entitled  to  an 
open  road.  May  gates  be  maintained  by  the 
owners  of  the  servient  lands  across  the  way 
of  passage  that  Mitchell  acquired  by  pre- 
scription? To  this  question  we  must  give 
8(ftnewhat  extended  consideration.  Discus- 
sion of  some  other,  untenable  points  may  well 
be  omitted. 

Mitchell's  claim  of  right,  as  evidenced  and 
established  by  his  user  of  the  lands  of  Bow- 
man and  Riddle,  was  to   pass  over   unen- 


closed and  unimproved  lands.  His  acts  fox 
a  long  period  of  time  established  his  claim 
to  right  of  passage  by  a  defined  path  or 
way.  But  within  those  acts  there  was  noth- 
ing to  indicate  a  claim  to  a  way  excluding 
the  servient  owners  of  the  soil  traversed  by 
the  way  from  dominion  thereover,  except 
as  Interfered  with  by  the  travel  thereon. 
Indeed,  those  acts,  In  the  light  of  the  dr- 
cumstances  attending  them,  are  consistent 
only  with  a  claim  to  pass  over  the  land  with- 
out other  Interference  with  the  rights  of 
the  servient  owners.  No  exclusion  of  the 
servient  owners  from  the  soil  traversed  was 
claimed  by  Mitchell,  either  by  words,  acts, 
or  any  use  that  he  made  of  the  way.  It 
was  otherwise  In  Rogerson  v.  Shepherd,  S3 
W.  Va.  307,  10  S.  E.  632.  There  the  claim 
of  way  was  defined  by  fences  excluding  the 
owner  of  the  land  over  which  it  was  claim- 
ed. The  claim  was  one  of  passage  by  a 
tenuxA  road.  So  the  prescription  ran.  But 
in  this  case  the  prescription  ran  and  vested 
into  right  of  passage  with  very  different 
circumstances  and  conditions  defining  It. 
Those  circumstances  and  conditions  gave  out 
no  notice  that  an  exclusive  road  was  claim- 
ed. They  Implied  no  more  than  a  right  of 
passage  over  the  lands  without  further 
changing  the  rights  of  the  owners  In  the 
use  or  adaptability  of  the  landa  True,  dur- 
ing the  period  of  the  use  out  of  which  the 
prescriptive  right  vested  in  Mitchell,  he  used 
the  way  unobstructed  by  gates.  But  all  dur- 
ing that  time  the  lands  were  unenclosed,  un- 
improved, outlying  mountain  lands.  '  That 
circumstance  materially  modifies  ttie  mean- 
ing of  his  use  without  gates.  Thoe  was  no 
necessity  for  gates.  The  condition  of  the 
property  during  the  time,  simply  caUed  tor 
the  open  use  that  he  made.  Still  it  is  not 
reasonable  to  say  that  under  the  circum- 
stances surrounding  such  use  there  was 
implied  by  it  a  claim  that,  when  the  own- 
ers enclosed  the  lands  for  the  agricultural 
purposes  to  which  the  same  were  naturally 
to  be  adapted  in  the  growth  and  develop- 
ment .of  the  country,  Mitchell  was  to  have 
right  of  passage  by  a  lane  splitting  the 
lands  m:  without  the  gates  which  a  proper 
use  of  the  lands  in  the  hands  of  the  owners 
would  then  demand.  He  did  nothing  by  bis 
use  of  the  way  to  make  such  claim.  His  use 
of  the  way  implied  no  such  right,  and  vested 
none  such  in  him.  It  did  imply  however 
that  which  was  consistent  vritb  his  claim  by 
the  particular  nse  he  made,  that  the  owners 
of  the  land  notwithstanding  the  right  of 
passage  would  make  the  use  of  the  lands 
that  their  location  and  adaptability  natural- 
ly called  for  as  time  went  on.  In  other 
words,  bis  nse  merely  Implied  what  it  ac- 
tually Involved,  right  of  passage  subject  to 
the  rights  of  the  owners  to  enclose  their 
lands.  He  might  have  so  exercised  the  use 
as  to  Imply  exclusion  of  the  owners  from 
part  of  their  soil  or  the  division  of  the  lands 
by  a  lane,  and  by  prescription  have  obtain- 
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«d  a  more  extended  right,  but  be  did  not 

His  adverse  ose,  under  the  circumstances 
and  conditions,  did  not  go  that  far.  If  It 
had,  the  land  owners  might  have  objected. 
We  can  only  hold  them  bound  by  such  use 
as  the  acts  of  Mitchell  gave  them  notice  of, 
when  considered  in  the  light  of  circum- 
stances and  conditions  surrounding  those 
acta.  Mitchell  In  reason  knew  that  the  own- 
ers would  have  the  right  to  enclose  their 
lands  at  any  time  and  thus  slightly  to  ob- 
struct the  way  that  he  was  using.  Yet,  bis 
passing  over  the  unlnclosed  lands  Indicated 
no  claim  Inconsistent  with  that  right  on 
their  part  What  he  obtained  by  prescrip- 
tion, therefore,  was  the  mere  right  of  pass- 
age over  the  lands  In  whatever  state  or  con- 
dition the  owners  saw  fit  to  make  of  the 
same.  For,  he  never  at  any  time  said  or 
did  that  which  Indicated  or  gave  notice  to 
the  owners  that  he  was  claiming  such  a 
way  out  that  their  lands  must  always  be 
left  unenclosed  or  a  road  be  fenced  through 
the  lands  for  blm.  Prescription  can  vest  no 
more  than  what  was  reasonably  Implied 
by  the  circumstances  of  the  use  on  which  It 
Is  based.  As  to  the  extent  of  a  right  by 
prescription,  strict  construction  applies. 
Washburn  on  Easements,  (4th  Ed.),  136. 

As  we  have^  seen,  there  was  nothing  In 
the  circumstances  under  which  Mitchell  ac- 
quired a  way  over  the  lands  of  Bowman  and 
Riddle  which  shows  that  the  vray  was  always 
to  be  an  open  one.  He  did  nothing  to  assert 
a  claim  of  open  way.  He  merely  asserted  a 
right  of  passage  over  the  lands  as  used  by 
the  owners,  not  to  their  exclusion  from  use 
of  the  soil.  Then,  when  ordinary  uses  of  the 
lands  by  the  owners  demanded  enclosure  of 
the  same  by  fences,  the  right  of  passage  in 
the  very  nature  of  things  was  through  the 
fences  by  the  reasonable  and  ordinary  method 
of  gates.  Mitchell  evidently  so  construed 
his  right  even  after  It  had  vested  by  prescrip- 
tion. For  six  years  he  traveled  through 
gates  the  way  that  he  had  acquired.  This 
might  not  bind  him  to  a  giving  up  of  what 
he  had  obtained  theretofore  by  prescription, 
but  it  is  nevertheless  indicative  of  what  be 
did  in  fact  so  obtain. 
Applicable  In  this  case  is  the  following: 
"The  rule  is  general  that  the  land  owner  may 
put  gates  and  bars  across  a  way  over  bis  land, 
which .  another  is  entitled  to  enjoy,  unless,  of 
course,  there  is  something  in  the  instrument  cre- 
ating the  way,  or  in  the  circumstances  under 
which  it  has  been  acquired  or  used,  which  shows 
that  the  way  is  to  be  an  open  one.  The  ease- 
ment of  way  is  for  passage  only.  The  land  re- 
mains the  property  of  the  owner  of  the  serv- 
ient estate  and  he  Is  entitled  to  use  it  for  any 
purpose  that  does  not  interfere  with  the  ease- 
ment." Jones  on  Easements,  ^  407. 

In  Hartman  v.  Frick,  167  Pa.  18,  81  Aa 
342,  46  Am.  St  Rep.  658,  the  circumstances 
were  similar  to  those  in  this  case.  The 
right  of  way  had  been  acquired  by  prescrip- 
tion. It  was  one  for  ordinary  argicultural 
and  farm  purposes.    When  it  was  acquired 


by  use  the  land  was  unenclosed  woodland. 
Long  thereafter,  when  the  land  came  to  be 
used  for  cultivation  and'  pasturage,  gates 
were  erected  across  the  way.  The  court  said: 
"The  easement  was  only  for  passage.  The 
land  remained  the  property  of  the  plaintiff  and 
be  had  a  right  to  use  it  for  any  purpose  that 
did  not  interfere  with  the  easement  To  do 
this  it  might  be  necessary  under  some  circum- 
stances to  inclose  the  way  with  the  field  over 
which  it  passes,  and  if  this  is  done  with  a  rea- 
sonable regard  to  the  convenience  of  the  owner 
of  the  easement  it  affords  him  no  Just  ground  of 
complaint" 

In  Ames  v.  Shaw,  82  Me.  878,  19  AtL  856, 
it  was  held: 

"A  way  for  agricultural  purposes,  whether 
created  by  grant  or  adverse  use,  may  be  properly 
subjected  to  gates  and  bars  not  unreasonably  es- 
tablished." • 

There  the  way,  as  in  this  case,  extended 
from  a  highway  to  a  farm.  In  the  course  of 
the  opinion  the  court  said: 

"It  is  true  that  a  way  gained  by  adverse  use 
gives  rights  commensurate  with  the  adverse  use, 
but  if  the  use  be  for  agricultural  purposes  only, 
then  the  way  becomes  a  way  for  that  use,  a  use 
to  be  exercised  in  a  reasonable  manner;  and  a 
reasonable  use  of  a  way  for  agricultural  purpos- 
es, whether  created  by  grant  or  adverse  user, 
may  properly  be  subjected  to  gate*  and  bars  not 
unreasonably  established.  The  way  may  be 
gained  without  being  so  obstructed  at  all,  but  it 
IS  nevertheless  a  way  for  a  particular  use,  and 
in  the  enjoyment  of  that  use,  unreasonable  ob- 
structions only  are  prohibited.  The  nature  of 
the  easement  gained  determines  its  character, 
and  not  the  particular  manner  of  the  use  that 
created  the  right" 

The  decree  is  erroneous  In  ordering  a  re- 
moval of  the  gates,  and  in  virtually  adjudg- 
ing to  Mitchell  an  open  road  through  the 
landa  It  will  be  reversed.  The  decree  that 
the  court  below  should  have  entered  will  be 
entered  here.  That  decree  will  vouch  to 
Mitchell  the  right  of  passage  through  the 
lands  of  Bowman  and  Riddle  that  he  acquir- 
ed by  prescription,  to  be  enjoyed  by  him 
however,  through  unlocked,  but  securely 
latched,  gates,  where  the  way  crosses  fences 
maintained  for  proper  and  reasonable  en- 
closures of  the  lands  by  the  servient  owners. 


(74  W.  Va.  BU) 
RAJ^IGH  COUNTY  BANK  v.  POTEET  et  aL 

(No.   2346.) 

(Supreme  C!ourt  of  Appeals  of  West  VlrginU. 

June  16,  1914.) 

(Bvllaiu*  hv  the  Court.) 

1.  Bills  anu  Notbs  (|  110*)  —  STiPinjinoit 
FOB  Attobney's  Fee. 

A  stipulation  in  a  negotiable  promissory 
note  for  the  payment  of  "five  per  cent,  collec- 
tion fees"  on  the  principal  thereof,  and  in  addi- 
tion thereto  "$10.00  attorney  fee  in  addition  to 
the  attorney's  fee  taxed  or  allowed  by  law,"  is, 
in  this  state,  forbidden  by  the  policy  of  the 
law  and  void  and  unenforceable. 

[Ed.   Note.— For  other   cases,   see  Bills  and 
Notes,  Cent  Dig.  {  221 ;    Dec.  Dig.  §  110.*] 

2.  Bills  ano  Notes  (8  110*)  —  Attobrkt'b 
Fees— VAUDnr  of  Pbovision. 

Chapter  81  of  the  Acts  of  1907,  chapter 
98  A   (sees.  4172-4368)  of  the  Code,  known  aa 


•Fot  other  casas  bm  same  topic  and  seoUon  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Kay-No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


w.va) 


BAJLEIOH  COUNTX  BANK  t.  FOTBBX 


333 


the  negotiable  instrnmenU  law,  (iueu  not  legal- 
ize contracts  expressly  condemned  and  declar- 
ed void  by  the  statutes  of  this  state,  nor  those 
forbidden  by  the  policy  of  its  laws. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S  221;   Dec  Dig.  |  110.*] 

Idler,  P.,  and  Williams,  J.,  dissenting. 

Error  to  arcult  Conrt,  Raleigb  CJotinty. 

Action  by  Balelgh  County  Bank  against 
J.  H.  Poteet  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed and  entered. 

File  ft  File  and  H.  B.  Stansbnry,  all  of 
Beckley,  for  plaintiffs  in  error.  J.  B.  Sum- 
merfleld,  of  Beckley,  lor  defendant  in  error. 

POFFBNBAKGBR,  J.  In  this  action  on 
a  note,  a  tender  of  the  amount  conceded  to 
be  due  was  made  after  the  institution  of  the 
action.  Coming  too  late,  it  was  wholly  un- 
availing and  futile,  stopping  neither  interest 
nor  costs,  since  we  have  no  statute  on  the 
subject,  modifying  the  common  law.  28  Am. 
A  Eng.  ISJncy.  21 ;  38  Oyc.  147,  149— both  tit- 
Ing  numerous  authorities. 

Professing  to  be  In  debt,  the  writ  claimed 
damages  in  the  smn  of  $2,500  and  failed  to 
specify  the  amount  of  the  debt;  wherefore  it 
varied  from  the  declaration  claiming  $2,200 
aa  the  principal  of  a  note,  $110  as  commission 
for  collection  thereof,  and  $10  as  an  attor- 
ney's fee  in  addition  to  the  fee  allowed  by 
law.  To  cure  this  defect,  the  plaintiff  amend- 
ed the  wilt,  with  leave  of  the  court  and  over 
an  objection  by  the  defendants.  The  amend- 
ment was  properly  allowed.  Code,  c.  125,  f 
15  (sec.  4769);  Ryan  v.  Coal  &  Coke  Co.,  69 
W.  Va.  692,  73  S.  E.  330 ;  Barnes  v.  Grafton, 
«1  W.  Va.  410,  66  S.  B.  608. 

[1]  The  inclusion  in  the  Judgment  of  the 
stipulated  commission  of  5  per  cent.,  $110,  is 
the  basis  of  the  principal  complaint.  Such 
notes  have  not  been  in  common  use  in  this 
state,  and  the  validity  of  such  a  stipulation 
has  never  been  passed  upon  by  this  court. 
An  inference  of  a  concensus  of  opinion  among 
the  members  of  the  legal  profession  agatQst 
It  naturaUy  arises  from  the  absence  of  notes 
of  that  kind  in  the  commercial  paper  of  the 
state.  Had  it  been  regarded  as  legal  and 
valid,  no  doubt  they  would  have  been  abun- 
dant here  as  they  are  In  other  states  in 
which  such  an  addition  la  deemed  valid ;  and 
our. reports  would  afford  many  decisions  af- 
firming thdr  validity  and  defining  their  oper- 
ation, as  do  those  of  ttie  states  in  which  they 
have  been  sustained. 

As  to  the  validity  of  the  stipulation,  the 
authorities  in  the  various  Jurisdictions  are  in 
conflict.  l%e  following  ded^ons  uphold  it: 
Shelton  v.  Anltman,  82  Ala.  315,  8  South. 
232;  TeUord  T.  Garrels,  132  lU.  550,  24  N.  B. 
fiTS;  Loan  and  !>.  Co.  v.  Elordabl,  56  Wsn. 
341,  66  N.  W.  1119;  Peyser  v.  Cole,  11  Or. 
39,  4  Paa  620,  50  Am.  Rep.  461;  Imler  ▼. 
Imler,  94  Pa.  372;    Parham  v.  Pulllam,  5 


Cold.  (Tenn.)  497;  Kraoaa  v.  Pope,  78  Tex 
478,  14  S.  W.  616;  Mclntire  v.  Cagley,  87 
Iowa,  676;  Siegel  v.  Drumm,  21  La.  Ann. 
8 ;  McComick  v.  Swem,  36  Utah,  6,  102  Pac. 
626,  20  Ann.  Cas.  1368 ;  Bank  v.  Gay,  114  Mo. 
203,  21  S.  W.  479;  Morgan  v.  Kiser,  106  Ga. 
104,  31  S.  E.  46;  Alexander  v.  McDow,  108 
CaL  26,  41  Pac.  24;  Cloud  v.  Rlvord,  6  Wash. 
555,  34  Paa  136 ;  Rlnker  T.  Laner,  13  Idaho, 
163,  88  Pac  1057. 

In  the  following  cases,  it  is  denounced  as 
Si  cover  for  usurious  interest  and  a  means  of 
exacting  the  same  or  as  a  mere  unenforceable 
penalty:  Witherspoon  v.  Musselman,  14  Bush 
(E:y.)  214,  29  Am.  Rep.  404 ;  CHiio  v.  Taylor, 
10  Ohio,  378;  Bullock  v.  Taylor,  39  Mich. 
137,  33  Am.  Rep.  356;  Dow  v.  Updike,  11 
Neb.  95,  7  N.  W.  857;  Tlnsley  v.  Haskins,  111 
N.  C.  340,  16  S.  B.  826;  82  Am.  St  Rep.  801; 
Rlxey,  Trustee,  ▼.  Pearre  Bros.,  89  Va.  113, 
16  S.  B.  498;  Boozer  v.  Anderson,  42  Ark. 
167. 

By  this  collation,  which  does  not  include 
all  the  cases,  by  any  means,  but  enou^  to 
disclose  the  attitudes  of  the  various  courts  of 
last  resort,  a  decided  preponderance  in  num- 
ber favoring  the  validity  of  the  stipnlatlon 
appears.  But,  in  some  of  the  states,  it  is  au- 
thorized by  statute.  How  many  deed  not  be 
ascertained.  It  is  in  Iowa  for  one.  Notwith- 
standing the  admitted  preponderance,  the  so- 
lution of  the  question  is  one  of  reason  as 
well  as  of  authority  and  we  are  under  no 
duty  to  yield  to  the  mere  force  of  numbers. 
Besides,  the  policy  of  this  state,  as  disclosed 
by  its  statutes  relating  to  costs  and  inter- 
est, and  the  concensus  of  legal  opinion  as 
revealed  by  a  settled  and  long-continued 
course  of  conduct  in  business,  must  be  con- 
sidered. 

Impartial  writers  of  recognised  ability, 
after  having  considered  both  classes  of  cases 
and  the  reasoning  upon  which  they  stand, 
have  unhesitatingly  given  their  approval  to 
those  decisions  which  condemn  the  stipula- 
tion and  refuse  to  enforce  It  Mr.  Daniel,  in 
his  work  on  negotiable  Instruments,  express- 
es himself  thus: 

"Unless  there  be  some  statute  imder  which 
such  stipDlations  are  permissive,  It  certainly 
tends,  to  the  oppression  of  debtors  to  sanction 
their  Incorporation  in  commercial  instruments; 
and  they  are  therefore  against  the  policy  of  the 
law  and  void." 

Judge  Caldwell,  in  Banks  v.  Sevier  (O.  G.) 
14  Fed.  662,  quotes  from  14  Am.  lAW  Rev. 
858,  as  follows: 

"It  seems  to  as  to  be  more  consisteat  with 
public  policy  to  consider  all  such  agreements  as 
absolutely  void.  They  can  readily  be  used  to 
cover  usurious  agreements,  and  excessive  ex- 
acticHis  may  be  made  under  the  guise  of  an  at- 
torney fee.'* 

Judge  Cooley,  of  Michigan,  a  great  author 
as  well  as  an  able  Judge,  expressed  hlmseU 
thus  in  Bullock  t.  Taylor,  89  Mich.  137,  88 
Am.  Rep.  866: 

"A  stipulation  for  such  a  penalty,  we  think, 
must  be  held  void.    It  is  opposed  to  the  policy 
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of  our  laws  concemiag  attorneys'  teen,  and  It 
is  snsceptible  of  being  made  the  instrument  of 
the  most  greyloua  wrong  and  oppression.  It 
would  be  idle  to  limit  interest  to  a  certain  rate, 
if  under  another  name  forfeitures  may  be  im- 
posed to  an  amount  without  limit.  The  provi- 
sion in  those  notes  is  as  much  void  as  it  would 
have  been  had  it  called  th«  sum  imposed  by  its 
true  name  of  forfeiture  or  penalty.  There  is 
no  consideration    •    •    •    that  can  rapport  it" 

This  suggestion  of  lack  of  consideration 
prompts  tbe  Inquiry  as  to  wbat  tbe  borrower 
gets  In  exchange  for  bis  promise,  and  dis- 
closes tbe  necessity  of  resort,  on  tbe  part  of 
courts  In  which  the  agreement  Is  held  valid, 
to  the  theory  of  Indemnity.  The  agreement 
to  pay  costs  and'  attorneys'  fees  Is  obviously 
not  an  agreement  to  pay  for  any  service  to 
be  rendered  to  the  promisor,  the  maker  of 
the  note,  for  such  services  are  always  render- 
ed to  and  for  tbe  promisee,  the  payee  of  the 
note.  It  is  a  promise  to  pay  for  something 
done  against  the  promisor  and  to  his  mate- 
rial Injury.  He  derives  no  benefit  from  it 
The  detriment  to  the  other  party,  occasioned 
by  tbe  default  in  payment,  Is  the  only  circum- 
stance that  could  possibly  constitute  consid- 
eration for  tbe  promise.  In  that  case,  the 
injury  Is  deprivation  of  the  use  of  the  money 
and  tbe  compensation  for  that  is  fixed  and 
limited  by  the  statutes,  allowing  only  the 
legal  rate  of  Interest  and  the  legal  costs,  In- 
cluding the  attorney's  fee,  prescribed  by 
law.  Our  statutes  limit  the  interest  to  6 
per  cent,  fix  the  costs  In  court,  and  prescribe 
tbe  amount  to  be  Included  as  an  attorney's 
fee.  Nothing  more  can  be  obtained  by  force 
of  the  law.  At  the  common  law  costs  or  ex- 
penses of  recovering  a  debt  were  not  allowed 
at  all,  and  they  were  never  allowed  eo 
nomine.  In  actions  for  damages,  some  sort 
of  compensation  for  trouble  or  expense  was 
Included  In  the  verdict  3  Bl.  Com.  399 ;  4 
Minor's  Inst  699 ;  Wilkinson  v.  Hoke,  39  W. 
Va.  403,  19  S.  BJ.  520 ;  Roberts  v.  Paul,  60  W. 
Va.  631,  40  S.  B.  470;  West  v.  Ferguson,  16 
Grat  (Va.)  270.  Whether  Inability  to  obtain 
relief  from  this  defect  by  contract  may  be 
Inferred  from  the  resort  to  the  Legislature 
for  enabling  statutea.  It  is  unnecessary  to 
Inquire.  It  suflSces  to  say  the  Legislature 
passed  laws  dealing  fully  and  comprehensive- 
ly with  the  subject  and  presumptively  made 
wbat  was  deemed  an  adequate  provision, 
wherefore,  imder  a  well-settled  rule  of  con- 
struction. It  Is  not  In  the  power  of  the  courts, 
by  their  judgments,  or  private  persons,  by 
their  contracts,  to  extend  or  broaden  it  If 
It  be  conceded  that  there  was  common  law  on 
the  subject,  these  statutes  necessarily  re- 
pealed It  by  implication.  By  them,  the  Par- 
liament In  Bngland  substituted  a  system  of 
statutory  law  for  the  common  law,  as  to 
costs,  covering  the  whole  subject  and  omit- 
ting any  supposed  right  to  recover  them  by 
virtue  of  a  stipulation  in  the  contract;  and 
that  statutory  system,  as  revised  and  extend- 
ed by  our  Legislature,  still  omits  It,  and  has 
actually  provided  against  it 


"Whenever  a  statnte  nndertake*  to  provide 
for  a  specific  matter  or  thing  already  covered 
b^  a  common-law  rule,  omissions  in  its  provi- 
sions of  certain  portions  of  the  role  may  be 
taken  as  indicative  of  a  legislative  intent  to 
repeal  or  abrogate  the  same.  And  tiiis,  though 
in  all  other  respects  the  statute  and  common  law 
are  in  exact  conformity."  In  re  Lord  &  Polk 
Chem.  Co.,  7  Dd.  Ch.  248,  44  AO.  775. 

To  the  same  general  effect,  see  Com.  v. 
Cooley,  10  Pick.  (Mass.)  37;  Pearce  v.  At- 
wood,  13  Mass.  324;  Com.  t.  Dennis,  lOS 
Mass.  162. 

On  this  principle,  the  Supreme  CV>urt  of 
tbe  United  States  held  that  wager  of  law,  if 
It  ever  existed  in  this  country  as  a  mode  of 
trial,  had  been  abolished.  (Thildress  v.  E}mo- 
ry,  8  Wheat,  642,  5  L.  Ed.  705.  See,  also, 
8  Cyc.  376,  citing  numerous  other  cases. 
Having  specified  wbat  may  be  recovered, 
whether  the  common  law  wonld  have  per- 
mitted more  or  not,  by  its  prescription  of 
rules,  tbe  Legislature  has  impliedly  nega- 
tived any  supposed  right  to  obtain  anything 
In  addition  thereto.  The  detriment  to  the 
payee  or  holder,  resulting  from  default  in 
payment,  is  compensated  as  fully  as  tbe  Lieg- 
Islature  intended  It  to  be,  by  the  costs  and 
fees  prescribed  by  the  statute;  wherefore 
there  can  be  no  consideration  for  tbe  prom- 
ise, even  In  tbe  sense  of  detriment 

Viewed  as  a  contract  of  Indemnity,  the 
stipulation  falls  on  tbe  same  principle.    It  Is 
indemnity  against  what  a  debtor,  unable  or 
unwilling  to  pay,  has  a  legal  right  to  do, 
avail  himself  of  tbe  delay  In  payment,  ac- 
corded him  by  law,  subjecting  himself  to  the 
tnddental  punishment  Infilcted  In  the  form 
of  costs  and  fees  prescribed,  and  recoverable. 
This  legal,  though  not  moral,  right  in  tbe 
debtor  precludes  the  existence  of  any  consid- 
eration for  the  contract  as  one  of  indemnity, 
and  the  agreement  amounts  to  no  more  than 
one  to  bear  the  burden  imposed  by  law  upon 
the  person  In  whose  favor  it  is  made,  an 
agreement  to   give   something   for   nothing. 
For  reasons  of  public  policy,  the  Legislature 
has,  In  effect,  declared  that  the  lender  or 
creditor  shall  take  the  risk  of  expense  of 
collection  in  excess  of  the  allowance  it  has  ' 
made  by  way  of  indemnity  or  reimbursement. 
It  has  not  left  the  matter  In  the  band»  of  tbe 
parties  to  be  provided  for  by  agreement     It 
has  acted  upon  the  subject  Itself  and    de- 
clared Its  will,  for  the  same  reason  that  im- 
pelled it  to  act  upon  the  subject  of  Interest, 
to  tbe  end  there  sbonld  be  no  open  door  to 
oppression  and  undue  advantages,  attended 
by  constant  temptation  to  money  lenders,  to 
violate  the  law  against  usury,  and,  on   tbe 
part  of  collectors,  to  encourage  litigation  and 
Infiict     unnecessary     costs     and     expenses 
amounting,  in  an  economic  sense,  to  waste 
and  loss.    It  would   encourage   the  employ- 
ment of  collectors  and  attorneys  and  be  an 
inducement  to  attorneys  to  seek  claims  for 
collection  and  Institute  actions  unnecessarily. 

In  this  connection,  tbe  foUowlns  observa- 
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ttons  of  Woods,  Judge,  in  Oblo  ▼.  Taylor, 
10  Ohio,  378,  are  apropos : 

"What  may  be  supposed  as  the  natnral  result 
to  the  community  from  the  execution  of  this 
agreement?  It  would  be  the  condition  of  fu- 
ture loans,  at  banks,  that  the  borrower  should 
pay  the  expense  of  collection,  and,  perhaps,  the 
tax  thereon.  The  brokers  in  this  state  would 
hold  a  general  jubilee;  and  as  their  sense  of 
morality  and  law  usually  expands  with  their 
hopes  of  gain,  in  proportion  to  the  borrower's 
necessity,  they  would  find,  probably,  additional 
items  of  coste,  as  a  means  of  legalized  extor- 
tion upon  their  loans." 

In  Witherspoon  t.  Musselman,  14  Bash 
(Ky.)  214,  29  Am.  Rep.  404,  tbe  court  held 
aa  follows : 

"Agreement  to  pay  a  reasonable  attorney's 
fee,  in  the  body  of  a  promissory  note,  if  it  is 
'collected  by  snit,'  is  absolutely  void ;  it  is 
contrary  to  the  policy  of  our  laws;  it  is  an 
agreement  to  pay  a  penalty,  tends  to  the  op- 
pression of  the  debtor,  and  to  encourage  liti- 
gation." 

Tbe  decisions  upholding  sach  contracts 
tliemselTes  disclose  the  abuses  Indicated. 
Some  of  them  inquire  only  as  to  whether  tbe 
stipulated  amount  is  reasonable.  This  per- 
mits tbe  bolder  of  the  paper  to  take  as  profit 
on  tbe  transaction  all  he  can  save  out  of  tbe 
amount  recovered,  and  It  amounts  to  addi- 
tional interest.  Wood  t.  Winshlp  Machine 
Co.,  83  Ala.  424,  3  South.  757,  3  Am.  St  Rep. 
754;  Toler  ▼.  Kelher,  81  Ind.  383;  Bank  v. 
Gay,  114  Mo.  203,  21  S.  W.  479;  Bank  v. 
Larsen,  60  Wis.  206, 19  N.  W.  67,  50  Am.  Rep. 
365;  Bank  v.  Tuttle,  5  N.  M.  427,  23  Pac. 
241, '7  Ij.  R.  A.  446;  Morgan  t.  Kiser,  105  6a. 
104,  31  S.  B.  46;  Alexander  v.  McDow,  108 
Cola  26,  41  Pac.  24.  In  others  an  effort  Is 
made  to  avoid  this  result  by  treating  the 
contract  aa  one  of  indemnity  and  allowing 
only  the  actual  expense.  Bank  v.  Robinson, 
104  Tex.  166,  136  S.  W.  372;  Dunovant  v. 
Stafford,  86  Tex.  fflv.  App.  33,  81  S.  W.  101. 
These  decisions  disclose  a  futile  effort  on  the 
part  of  tbe  courts  to  prevent  abuse  of  it. 
As  the  matter  Is  all  in  the  bands  of  tbe 
creditor  and  his  attorney,  neither  the  debt- 
or nor  tbe  court  can  know  what  fees  are 
actually  paid. 

It  la  hardly  necessary  to  say  tbe  Legisla- 
ture has  ample  power  to  forbid  ancb  con- 
tracts, in  view  of  tbe  evils  they  carry  or  of 
'  wblcb  they  are,  to  say  tbe  least,  susceptible ; 
for  nobody  Is  likely  to  dispute  it  Hence 
the  Inquiry  ia  one  of  legislative  Intent  only, 
and  that  seems  perfectly  dear,  when  tbe 
statutes  are  considered  in  tbe  light  of  tbe 
rules  of  interpretation.  Indeed,  tbe  nonrec- 
ognltlon  of  such  an  oppressive  and  evil  work- 
ing contract  reflects  credit  upon  tbe  common 
law  Itself.  In  those  courts  which  recognize 
it,  liberty  of  contract  and  increased  efficiency 
of  negotiable  paper  as  an  instrumentality  of 
commerce  are  the  principal  grounds  of  Justi- 
fication. The  statutes  marking  out  inbibi- 
tive  public  policy  are  seldom  mentioned  and 
never  tally  analyzed.  Tbe  inquiry  goes  only 
to  the  question  of  usury.  No  effort  is  made 
to  escape  tbe  common-law  Inhibition  of  costs 


or  the  limitation  of  statutory  costs — both  of 
wblcb  are  more  direcijy  applicable  than  the 
usury  statute.  If  these  statutes  -  have  the 
scope  and  effect  here  claimed,  there  is  no 
such  liberty  of  contract  And,  however  bene- 
ficial these  contracts  may  be  in  commerce,  it 
is  tbe  province  of  the  Legislature,  not  the 
courts,  to  legalize  them,  and  the  courts  have 
no  power  to  do  so,  in  tbe  face  of  a  clearly 
manifested  public  policy  condemning  them. 

Through  all  tbe  refinements  in  argument 
upon  wbidi  validity  of  this  sort  of  an  argu- 
ment is  predicated,  the  reader  feels  tbe 
weight  of  conviction  that  tbe  real  induce- 
ment to  tbe  stipulation  is  tbe  loan  of  tbe 
money,  not  any  wish  or  desire  on  the  part 
of  the  borrower  to  relieve  the  lender  of  any 
burden.  It  Is  inseparably  connected  with 
tbe  loan,  and  can  have  no  separate  or  dis- 
tinct existence.  It  is  entered  Into  to  obtain 
the  loan  and  for  no  other  purpose.  That  be- 
ing tbe  intent  of  tbe  borrower,  concurred  in 
by  the  lender,  it  Is  difficult  to  see  how,  in 
point  of  intent  and  purpose,  there  can  be 
any  other  consideration.  As  legally  there 
can  be  no  other,  tbe  indemnity  is  a  mere  ben- 
efit to  the  lender  in  addition  to  tbe  interest 
for  which  the  law  permits  him  to  contract 

In  opposition  to  the  'conclusion  here  Indi- 
cated and  the  reasoning  upon  which  it  is 
predicated,  certain  early  Virginia  decisions 
are  relied  upon,  one  of  which,  Campbell  v. 
Shields,  6  Leigh  (Va.)  617,  holding  a  bond, 
given  for  a  past-due  debt  and  including  a 
sum  equal  to  6  per  cent  of  the  debt  to  cov- 
er commissions  which  the  creditor  might  be 
compelled  to  pay  to  an  agent  for  collection, 
not  to  be  usurious  apparently  conflicts  with 
it  to  some  extent  In  tbe  opinion.  Judge 
Carr  declared  it  lawful  to  diarge  a  reason- 
able commission  for  trouble  and  expense. 
Tbe  defense  was  usury  and  had  for  its  pur- 
pose tbe  defeat  of  the  entire  debt,  onder  tbe 
statute  forfeiting  the  whole  debt  for  tbe  of- 
fense of  usury.  As  the  statute  was  so  highly 
penal,  it  was  perfectly  natural  for  tbe  court 
to  struggle  against  the  establishment  of  the 
offense,  and,  to  that  end,  give  the  statute  a 
strict  construction,  nnder  the  rule  requiring 
it  in  the  case  of  a  penal  statute.  No  refer- 
ence was  made  to  the  statute  limiting  costs, 
and  much  stress  was  laid  upon  the  question 
of  intent  Our  statute  against  usury  is  not 
penaL  Forfeiting  only  tbe  laterest  in  excess 
of  the  legal  rate,  it  is  purely  remedial  and 
falls  under  the  rale  of  liberal  construction. 
Had  Judge  Carr  been  deciding  tbe  case  under 
it,  his  opinion  might,  and  likely  would,  have 
pursued  an  entirely  different  course  and  led 
to  an  opposite  conclusion.  He  founded  his 
conclusion  in  part  on  Stratton  v.  Assurance 
Co.,  6  Rand.  (Va.)  22,  involving  tbe  collection 
of  a  penalty  of  7^  per  cent  Imposed  upon 
a  delinquent  member  of  a  fire  Insurance  so- 
ciety, by  one  of  Its  by-laws.  Of  course,  there 
was  no  semblance  of  usury  In  that,  for  there 
was  no  loan  of  money,  nor  any  debt  other 
than  that  Incident  to  membership  in  the  ao- 
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dety,  which  Included  the  i)erceiitage  for  de- 
iinquency,  Greenhow  t.  Buck,  5  Munf.  (Va.) 
263,  was  a  case  of  the  same  kind.  In  Pol- 
lard V.  Baylors,  6  Munf.  (Va.)  433,  there  was 
involved  a  commission  on  a  contract  for  the 
sale  of  tobacco,  which  contract,  the  court 
said,  the  debtor  could  make  with  the  creditor 
as  well  as  the  debtor,  and,  besides,  as  In  the 
case  of  Campbell  v.  Shields,  the  debt  had 
been  previously  made  and  was  free  from  the 
suspicion  of  usury  when  made,  and  the  court 
said  a  debt,  valid  In  Its  inception,  could  not 
be  vitiated  by  a  subsequent  usurious  trans- 
action. In  neither  case  was  the  question  at 
issue  the  collection  of  the  commission.  In 
Pollard  T.  Baylors,  the  purpose  of  the  plea 
was  to  invalidate  a  deed  in  an  action  of 
ejectment,  and,  in  the  other,  to  escape  pay- 
ment of  the  whole  debt,  and  the  commissions 
were  only  collaterally  involved  by  efforts  to 
accomplish  vastly  larger  purposes  than  relief 
from  the  commission  contracts. 

The  Virginia  court  has  not  acknowledged 
these  decisions  as  binding  it  In  the  disposi- 
tion of  the  question  here  presented.  In  its 
later  dedsious,  it  has  uniformly  held  stipu- 
lations for  expenses  of  collection  void  as  be- 
ing inhibited  by  public  policy.  Fields  v. 
Fields,  105  Va.  714,  54  S.  B.  888;  Rlxey  v. 
Pearre  Bros.,  89  Va.  113,  15  S.  B.  498 ;  Ron- 
ald T.  Bank,  90  Va.  813,  20  S.  B.  780.  More- 
over, the  principle  here  declared  was  enun- 
ciated and  applied  in  Toole  v.  Stepboi,  4 
Leigh  (Va.)  681.  There  a  note  given  by  a 
debtor  to  the  attorney  of  a  bank  for  part 
of  his  commission  for  reducing  its  claim  to 
Judgment  was  declared  usurious.  This  com- 
mission differed  from  those  involved  in  Pol- 
lard T.  Baylors  and  Campbell  v.  Shields  in 
this  only,  that  it  had  been  earned,  while  the 
others  had  not  It  was  not  payable  to  the 
creditor,  but  to  the  attorney  who  had  render- 
ed the  service.  Nevertheless  the  court  re- 
fused enforcement  of  the  contract  to  pay  it 
This  was,  in  substance  and  effect,  a  declara- 
tion of  want  of  consideration.  Had  the  com- 
missions only  been  involved  in  the  other  two 
cases,  they  would  probably  have  met  a  like 
fate.  Ogiesby  v.  Bank,  77  S.  E.  468,  decided 
by  the  Virginia  court.  Involves  no  departure 
from  the  law  as  declared  in  Bizey  v.  Pearre 
Broa  and  other  later  cases.  It  upheld  the 
stipulation  under  the  laws  of  New  York, 
holding  the  contract  to  be  governed  in  re- 
spect of  Its  performance  by  the  laws  of  New 
Tork.    The  last  point  of  the  syllabus  reads: 

"A  contract  valid  at  the  place  of  performance, 
another  state,  will  be  enforced  in  Virginia, 
though  a  Bimllar  contract  made  and  to  be  per- 
formed in  Virginia  would  not  be  upheld." 

In  this  state,  as  has  been  indicated,  the 
law  upon  the  subject  has  been  regarded  as 
settled  beyond  question  or  doubt  Our  de- 
cisions do  not  disclose  a  single  case  in  which 
recovery  has  been  sought  on  such  an  agree- 
ment No  effort  has  ever  been  made  here 
to  establish  its  validity.  In  all  the  states  In 
which  it  has' been  upheld,  the  reports  abound 


vrith  decisions  Involving  nidi  contracts.  In 
the  reports  of  the  courts  of  other  states  in 
which  it  is  condemned  appear  many  instanc- 
es of  effort  to  legalize  it,  as  in  Michigan, 
North  Carolina,  Arkansas,  and  Virginia.  A 
thorough  and  general  conviction  on  the  part 
of  members  of  the  profession  against  Its 
validity  has  restrained  them  from  presenting 
the  question,  and  foundation  for  this  impres- 
sion appears  in  the  Judicial  declaration  of 
invalidity  of  contracts,  not  usurious  at  all, 
but  tending  to  usury,  and  because  they  have 
such  tendency.  A  contract  for  compound  in- 
terest  is  declared  to  be  void  and  unenforce- 
able because  of  such  tendency,  although  It  is 
admittedly  not  usurious  in  law  or  fa.ct  In 
Chllders  v.  Deane,  4  Rand.  (Va.)  408,  Judge 
Carr  said: 

"But  an  agreement  made  at  the  time  of  the 
loan,  that  at  the  end  of  the  year  interest  shall 
become  principal,  will  not  be  allowed  ;  not  that 
it  is  usnry  and  will  render  the  contract  illegal 
and  void,  bat  because  the  chancery  considers 
it  hard  and  oppressive  and  tending  to  usury." 

So  this  court  has  uniformly  held.  Qeain 
V.  Ingersoll,  11  W.  Va.  549;  Hurst's  Adm'r 
V.  Hlte,  20  W.  Va.  183 ;  Boggess  v.  Goff,  47 
W.  Va.  139,  84  S#  B.  741.  Here  is  an  instance 
in  which  a  contract  not  forbidden  by  any 
statute  is  held  void  because  of  its  mere  tend- 
ency to  usury  and  liberty  of  contract  ac- 
corded by  the  common  law,  denied  and  re- 
strained by  the  public  policy  of  the'  state. 
On  the  same  principle,  the  uniformly  admit- 
ted usurious  tendency  of  the  stipulation  for 
attorney's  fees  condemns  It,  although,  in  the 
absence  of  a  defined  public  policy,  it  seems 
to  fall  within  the  power  of  individuals  t» 
make  contracts. 

[2]  The  negotiable  instruments  law  (chap- 
ter 81,  Acts  of  1907;  chapter  98A  of  the 
Code)  has  not  altered  this  policy.  Negotia- 
bility of  paper  is  one  thing,  and  the  policy 
of  the  state  as  to  usury  and  other  oppressive 
practices  quite  another,  and  that  statute 
deals  with  Oie  former  not  the  latter.  It 
says  not  a  word  about  usury.  Its  purpose 
was  to  establish  uniformity  in  the  quality, 
characteristics,  and  incidents  of  negotiable 
paper  and  to  extend  the  principle  of  nego- 
tiability: but  it  assumed  the  validity  of  the 
paper  contemplated.  In  other  words,  it  as- 
sumed the  paper  to  be  such  as  the  law  per-, 
mlts  the  parties  to  make  and  allows  the  courts 
to  enforce.  No  rule  or  principle  of  construc- 
tion Justifies  the  courts  in  saying  its  very 
general  terms  repeal  positive  statutes  relat- 
ing to  subjects  other  than  negotiability  of 
valid  paper.  On  the  contrary,  the  rules  of 
construction  forbid  it  Reeves  v.  Ross,  62  W. 
Va.  7,  67  S.  E.  284 ;  Conley  and  Avis  v.  Coal 
&  Coke  Ry.  Co.,  67  W.  Va.  129,  67  S.  B.  613; 
36  Cyc.  1146;  26  Am.  &  Eng.  Ency.  I<.  640; 
Lewis'  Sutherland,  Statutory  Con.  i  274  (old 
Ed.  157). 

The  trial  court  erroneously  included  the 
commission  in  its  Judgment  It  llkewlst 
erred  in  the  refusal  of  credit  for  usurious  la- 
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terest  paid  to  the  bank  amonntlng  to  $39.66. 
As  credit  for  this  item  was  claimed  in  the 
pleadings,  no  principle  upon  which  it  could 
be  disallowed  is  perceived.  Deduction  of 
these  >  two  items  from  the  amount  of  the 
judgment  leaves  |2,270  as  the  amount  for 
which  it  should  have  been  rendered. 

The  Judgn^ent  will  be  reversed  and  Judg- 
ment entered  here  for  said  sum,  as  of  the 
4th  day  of  September,  1912,  with  interest 
thereon  from  that  date  until  paid  and  costs 
In  the  court  below.  Costs  In  this  court  will 
be  adjudged  to  the  plainUtf  in  error. 

MIUiEB,  P.  (dissenting).  I  am  of  opin- 
ion not  to  concur.  Concededly  the  opinion 
Is  against  the  great  weight  of  authority,  in- 
cluding the  leading  case  of  Campbell  ▼. 
Shields,  6  Leigh  (Va.)  517,  a  case  directly  in 
point,  and  other  Virginia  cases  antedating 
the  separation  of  tbe  states,  and  as  many 
times  decided  binding  on  us.  The  decision 
In  Campbell  v.  Shields,  was  reached  after 
the  question  Involved  had  been  a  long  time 
controverted  in  Virginia,  and  so  far  as  I  have 
found  it  was  never  thereafter  questioned, 
until  Bixey,  Trustee,  ▼.  Pearre  Bros.  &  Co., 
88  Va.  US,  16  S.  B.  498,  which  makes  no 
reference  to  the  prior  Virginia  dedslons,  and 
refers  only  to  the  Michigan  case  of  Bullock 
T.  Taylor,  89  Mich.  137,  33  Am.  Rep.  356. 

Mr.  Daniel  has  apparently  with  great  care, 
in  the  last  edition  of  his  work  on  Negotiable 
Instruments,  voL  1,  fS  62  and  62a,  collated 
in  the  notes  to  these  sections  all  the  deci- 
sions of  the  different  states  covering  the 
subject,  and  It  is  only  necessary  to  refer 
thereto  to  learn  how  overwhelming  the  de- 
cisions of  the  various  states  are  against  the 
position  taken  in  the  opinion.  As  a  general 
rule  these  opinions  are  uninfluenced  by  stat- 
ute, and  like  the  early  Virginia  cases  are 
merely  declaratory  of  the  general  law.  Most 
of  them  sustain  not  only  the  validity  of  such 
stipulations,  but  likewise  the  negotiability 
of  tbe  instrument.  Many  uphold  the  valid- 
ity of  the  stipulations,  while  denying  the 
negotiability  of  the  instrument  A  few  hold 
the  stipulations  penal  and  void;  and  one  or 
two  cases,  including  the  Ohio  case  of  Shel- 
ton  v.  0111,  11  Ohio,  417,  bold  them  usurious 
and  subject  to  the  statutes  against  usury. 
In  8  Minor's  Inst  pt  1,  p.  311,  this  great 
expounder  of  tbe  Virginia  law,  referring 
among  others  to  the  case  of  Campbell  v. 
Shields,  places  contracts  or  stipulations  for 
collection  expenses  along  with  brokerage 
contracts,  and  holds  such  contracts  not  usu- 
rious. He  says  it  Is  not  usury  for  a  creditor 
who  gives  Indulgence  to  his  debtor  to  include 
the  commission  which  he  would  have  to  pay 
to  an  agent  for  collecting  the  debt  for  him. 

The  reason  given  In  the  opinion  for  going 
against  the  Virginia  cases  binding  us,  and 
against  this  great  weight  of  authority,  is 
that  such  stipulations  tend  to  usury,  oppres- 
sion, and  to  the  encouragement  of  litigation. 
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I. do  not  see  how  this  Is  so  In  theory  or  in 
fact  If  such  was  the  fact  it  seems  remark- 
able that  so  many  of  the  great  commercial 
states  of  the  country  continue  to  deny  the 
usurious  character  of  such  stipulations,  and 
to  bold  them  collateral,  and  enforceable  not 
necessarily  to  the  full  amount  stipulated,  but 
only  for  reasonable  attorney's  fees  and  col- 
lection expenses,  not  exceeding  the  sum  stipu- 
lated. Such  construction  robs  them  not  only 
of  tbe  taint  of  usury,  but  also  of  any  danger 
from  oppression  or  the  encouragement  of 
litigation.  Campbell  v.  Shields,  and  other 
Virginia  cases,  would  so  construe  them.  A 
creditor  bound  to  collect  his  debt  by  law 
would  not  stop  short  of  enforcing  his  rights 
by  legal  action,  because  of  the  expense  he 
would  Incur  In  the  litigation. 

In  reply  to  the  suggestion  that  sudi  con- 
tracts are  usurious  Mr.  Daniel  says: 

"Such  stipulations  do  not  we  think,  render 
such  instruments  usurious.  The  additional 
amounts  are  in  consideration  of  additional 
trouble  and  expense  inflicted  on  the  holder,  and 
not  excessive  interest  for  the  loan  or  foibear- 
ance  of  money." 

True  the  more  recent  Virginia  decisions, 
referred  to  in  the  opinion,  tend  to  unsettle 
tbe  law  of  that  state,  but  those  decisions  are 
not  binding  on  and  should  not  disturb  us. 
While  Oglesby  Co.  v.  Bank,  77  8.  B.  468, 
the  most  recent  Virginia  case,  Involved  a 
New  Zork  contract,  and  for  that  reason  may 
not  be  exactly  in  point,  nevertheless  it  criti- 
cises Rixey  V.  Pearre  Bros.  &  Co.,  and  Fields 
V.  Fields,  105  Va.  714,  64  S.  K.  888,  and  ap- 
proves the  earlier  Virginia  cases.  Including 
Campbell  ▼.  Shields,  and  the  Inference  to  be 
drawn  from  the  argument  Is  a  purpose  to 
adhere  to  the  prlndplea  of  the  earlier  cases. 
Reference  Is  made  In  tbe  opinion  to  Toole 
V.  Stephen,  4  Leigh  (Va.)  681,  as  being  op- 
posed to  Campbell  ▼.  Shields,  but  it  Is  not. 
Quite  the  contrary.  The  distinction  noted 
between  the  two  cases  is  Important  In  the 
Toole-Stephen  Case  the  promise  was  absolute 
to  pay  Judgments  recovered  by  the  creditor 
with  costs  and  attorney's  fees,  as  the  opinion 
concedes,  already  Incurred.  The  promise 
held  usurious  was  unconditional.  There 
was  no  way  for  the  debtor  to  escape  pay- 
ment This  Is  the  exact  point  of  distinc- 
tion, and  tbe  reason  why  in  tbe  one  case  the 
promise  was  held  usurious,  and  In  the  oth» 
not  so.  Pollard  v.  Baylors,  6  Munf.  (Va.) 
433,  Anno.,  and  the  cases  dted  In  the  note 
make  this  distinction  very  plain.  The  first 
point  of  the  syllabus  In  that  case  Is: 

"A  penalty,  inserted  in  a  contract,  from  which 
the  party  may  deliver  blmseU,  does  not  make 
such  contract  usurious." 

And  in  tbe  second  point  of  tbe  syllabus  it 

is  said: 

"Tbe  question  whether  a  contract  is  usurious, 
or  not  Is  to  be  decided  with  reference  to  ttie 
time  when  it  was  entered  into ;  for  a  contract 
legal  at  such  time,  cannot  be  made  usurious  by 
subsequent  events." 


Digitized  by 


Google 


338 


82  SOUTHBASTERN  RBPORTEB 


(W.Va. 


In  Ward  v.  CJornett,  91  Va.  681,  22  S.  B. 
(94,  49  L.  R.  A.  550,  It  was  decided  that, 
where  a  debtor  by  punctual  payment  of  the 
debt  may  relieve  blmself  and  avoid  the  pay- 
ment of  the  Illegal  Interest  stipulated  for  It 
Is  not  usury. 

I  do  not  see  how  it  can  be  said  that  we 
have  any  i)oUcy  in  this  state  against  this 
character  of  contracts..  Prior  to  the  recent 
Virginia  cases  I  do  not  think  any  lawyer 
would  have  hesitated,  on  looking  to  the  Vir- 
ginia decisions,  binding  us,  and  to  Mr.  Mi- 
nor's statement  of  the  law  on  the  subject, 
and  seeing  the  great  weight  of  authority  sup- 
porting these  early  Virginia  cases,  to  advise 
his  client  that  such  contracts  were  enforce- 
able in  Virginia  and  in  this  state.  One  of 
the  strong  reasons  noted  by  Mr.  Daniel,  given 
or  implied  in  the  many  cases  upholding  the 
validity  of  such  stipulations  and  the  negotia- 
bility of  the  instrument  containing  them,  is, 
that  being  an  indemnity  by  the  maker  against 
the  consequence  of  his  own  act  or  default, 
they  are  entirely  consonant  with  public  policy 
because  they  add  to  the  value  of  the  paper, 
and  tend  to  lower  the  rate  of  interest  and 
discount,  and  as  these  decisions  say,  how  can 
contracts  of  this  character  be  against  public 
policy  when  the  debtor  may  avoid  their  effect 
by  prompt  payment  or  payment  before  suit? 
To  hold  otherwise  is  to  unduly  hamper  com- 
merce and  the  freedom  of  contracts.  In  this 
day  and  age  the  business  of  the  usurer  has 
become  unprofitable.  Money,  as  a  general 
rule,  is  plentiful  and  seeking  Investment  at 
legal  rates,  and  below  legal  rate  in  many 
Instances,  and  the  chances  for  hard  bargains 
are  few.  A  borrower  does  not  have  to  sub- 
mit to  hard  bargains  these  days.  •  But  why 
should  it  be  thought  a  hardship  or  oppres- 
sive for  ttim  who  has  laid  by  a  few  dollars 
for  old  age,  and  on  the  income  of  which  he 
depends  for  his  existence,  to  bargain  with 
the  borrower  that  If  he  fails  to  pay  the  debt 
and  interest,  as  agreed,  he  and  not  the  lend- 
er shall  bear  the  burden  and  expense  of 
collection?  All  loans  are  not  of  this  char- 
acter, it  is  true.  But  even  the  banks  are 
engaged  in  loaning  the  money  of  the  people 
entrusted  to  them  and  who  depend  on  their 
earnings  for  dally  support,  and  the  principle 
is  the  same. 

The  hundred  years  and  more  of  judicial 
history  in  this  country,  and  where  these  con- 
tracts have  been  upheld,  has  failed  to  develop 
the  evils  portended  in  the  opinion.  The 
uniform  negotiable  instruments  law  adopted 
in  this  state  and  in  most  of  the  other  states 
recognizes  the  validity  of  such  contracts,  and 
specifically  provides  that  they  shall  not  render 
Instruments  uncertain  or  destroy  their  ne- 
gotlabUlty.  It  seems  to  me  these  laws  are 
entitled  to  some  consideration  in  this  con- 
nection. The  reason  noted  in  some  of  the 
decisions  why  instruments  bearing  such 
stipulations  are  not  rendered  uncertain  and 


nonnegotlable  is  that  they  In  no  way  affect 
the  sum  certain  to  be  paid  at  maturity,  the 
obligation  of  the  contract  maturing  subse- 
quently to  the  date  of  the  maturity  of  the 
Instrument. 

The  opinion  I  think  finds  no  support  in 
Genin  v.  Ingersoll,  11  W.  Va.  549,  Hurst, 
Adm'r,  v.  Hlte,  20  W.  Va.  183,  and  Boggess 
V.  Goff,  47  W.  Va.  139,  34  S.  B.  T41,  Those 
cases  as  I  interpret  them  do  no  more  than 
declare  the  rules  applicable  to  partial  pay- 
ments with  respect  to  the  question  of  com- 
pounding interest  The  Boggess-Gofl  Case 
would  Justify  a  new  contract  to  pay  interest 
on  interest  after  interest  has  become  due 
without  such  new  contract  being  affected  by 
usury. 

But  It  is  unnecessary  In  a  dissenting  opin- 
ion already  too  extended  to  further  elaborate 
the  questions  discussed.  I  would  affirm  the 
judgment,  and  Judge  WILLIAMS,  I  am  au- 
thorized to  say,  concurs  with  me  in  this  dis- 
sent 

at  W.  Va.  E33) 
CLARE  V.  ORUBBB  et  al.    (No.  2359.) 

(Supreme  Court  of  Appeals  of  West  Virghiia. 
June  16,  1914.) 

(BtittalHU  hy  <k«  Oovrt.) 

1.  Equity  (8  87*)— LimrrATioN  of  AonoWB— 
Ofebation  of  Statutk  —  DqirnT  Foixows 

THE  liAW. 

Where  plaintifTi  demand  is  purely  a  legU 

one,  equity  aa  a  general  rule  follows  the  law 

literally  in  applying  the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 

Dig.  ft  242-244,  395;    DecTbig.  {  87.*J 

2.  EtXECDTOBS  AND  Adionistratobs  ({  221*) — 

CuLus  Against  Estats  —  OoHPEKtaATioR 

FOB    SKBVICEB— lUFLIBD    CONTBACT. 

In  a  suit  by  a  son-in-law  against  the  es- 
tate of  his  deceased  father-in-law  for  the  value 
of  the  services  of  himself,  his  wife  and  dangta- 
tera,  for  boarding  father-m-law  and  mother-in- 
law,  and  Duning  the  latter,  she  being  seriously 
afflicted  with  cancer  and  helpless,  and  of  which 
disease  she  died,  proof  that  such  father-in-law 
was  financially  able  to  pay  for  such  services, 
and  that  shortly  after  he  and  his  wife  were 
taken  into  the  home  of  plaintiff  he  made  a  codi- 
cil to  his  will  providing  a  bequest  to  plaintiff 
of  a  sum  of  money  sufficient  to  cover  the  same 
with  the  declared  purpose  of  thereby  paying 
for  said  services,  which  fact  was  communicated 
to  plaintiff  and  relied  on  by  him,  and  other 
facts  proven  show  intent  and  expectation  of  the 
testator  to  pay,  cuid  of  the  son-in-law  to  be 
paid  therefor,  these  with  other  facts  fully 
proven  raise  an  implied  promise  sufficient  to 
support  an  action  for  the  value  of  such  services, 
although  such  will  is  subsequently  revoked  by 
testator's  marriage,  and  the  making  of  a  new 
will  containing  no  such  provision. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |§  901-903i|4, 
1858,  1861-1863,  1865,  1866,  1871-J.874,  1876; 
Dec.  Dig.  {  221.*] 

3.  Limitation   of  AcnoNS   (i  60*)  —  Coic- 

ICSNCSUKNT   OF   FEBIOD — IVPLIED  CONTBACT. 

If  in  such  case  the  evidence  shows  such 
implied  contract  to  be  for  a  continaous  service, 
and  not  to  be  paid  for  until  completed  or  until 
some  future  event  the  statute  of  limitations  will 
not  begin  to  run,  except  from  the  time  of  such 


•Vor  other  cum  see  same  topic  and  section  MUUBSB  in  Dae.  Dig.  ft  Am.  Dls.  Ksj-Now  Series  *  Kep'r  Indime 
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completion,  or  tte  happening  of  the  event  con- 
templated. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Di«.  ||  273-279 ;  Dec  Dig.  { 
50.*} 

Appeal  from  Circuit  Coart.  Cabell  County. 

Gredltora'  bill  by  Charles  F.  Clark  against 
Sarah  Gmber,  administratrix,  etc.,  and  oth- 
ers. From  a  judgment  for  plaintiff,  the  ad- 
ministratrix appeals.    Affirmed. 

Wyatt  &  Graham  and  C.  W.  Freeman,  all 
of  Huntington,  for  appellant  R.  L.  Black- 
wood, of  Huntington,  for  appellee. 

MILLER,  P.  The  blU  la  a  creditors'  bUl, 
seeking  settlement  of  the  accounts  of  the  ad- 
ministratrix, and  because  of  alleged  inade- 
quacy of  personal  assets,  a  sale  of  the  real 
estate  of  Daniel  Gmber,  deceased,  to  pay 
plaintUTs  debt 

[1]  We  see  nothing  of  merit  in  defendants' 
demurer  to  the  bills,  based  on  the  theory  of 
laches,  and  the  statute  of  limitations,  and  in 
our  opinion  the  demurrer  was  properly  over- 
ruled. FlaintifC's  demand  is  purely  a  legal 
one.  In  such  cases  equity  follows  the  law 
literally  in  applying  the  statute  of  limita- 
tions. 9  Ency.  Dig.  Va.  &  W.  Va.  Repts.  385, 
and  cases  cited. 

Plalntia*s  demand  decreed  him  is  for  board- 
ing, lodging,  and  nursing  Louise  Gruber,  de- 
cedent's wife,  from  July  1,  1904,  to  August  5, 
1905,  and  for  boarding  and  lodging  of  dece- 
.  dent  from  Jnly,  1904,  to  November,  1905.  The 
commissioner  reported  the  value  of  the  serv- 
ices rendered  Mrs.  Gmber  at  the  rate  of 
$15.00  per  week,  fifty  seven  weeks,  totaling 
$655.00;  and  to  Daniel  Gmber  personally,  at 
the  rate  of  $3.00  per  week,  sixty  five  weeks, 
amounting  to  $196.00.  The  court  below,  on 
exceptions  by  def aidant  Mrs.  Gmber,  admin- 
istratrix, to  the  commissioner's  report  cut 
down  the  rate  of  services  rendered  Mrs.  Gru- 
ber from  $15.00  to  $10.00  ^r  week,  and  de- 
creed plalntifr  the  sum  of  $766.00,  and  a  sale 
of  decedent's  real  estate  in  default  of  pay- 
ment by  the  administratrix  of  the  sum  de- 
creed within  twenty  daya 

[2]  The  first  point  made  against  this  de- 
cree is  that  no  agreement  by  Gruber  in  his 
life  time  to  pay  for  these  services  is  proven, 
and  that  because  of  the  relationship  of  plaln- 
tUf  and  his  wife  to  Mr.  and  Mrs.  Gruber, 
tbat  of  son-in-law  and  daughter,  near  rela- 
tives, the  law  will  not  imply  a  promise,  and 
tliat  unless  an  express  contract  or  what  Is 
equivalent  thereto  is  shown  no  recovery  can 
be  bad;  that  a  moral  obligation  will  not  do. 
The  authorities  affirming  this  proposition,  col- 
lated in  10  Ency.  Dig.  Va.  &  W.  Va.  Repte.  641, 
bold,  however,  that  proof  of  an  actual  prom- 
ise or  of  facts  from  which  a  promise  can  be 
reasonably  Inferred,  established  by  evidence 
so  clear,  direct  and  explicit  as  to  leave  no 
doubt  as  to  the  understanding  and  intention 
of  tbe  parties  that  payment  should  be  made, 


will  warrant  a  recovery.  In  Cann  t.  Cann, 
40  W.  Va.  138,  20  S.  E.  910,  it  said  tbat  re- 
covery cannot  be  had  in  such  cases,  unless 
there  is  proof  of  an  express  contract  or  the 
facta  and  drcnmstances  sustained  by  a  pre- 
ponderance of  the  testimony  clearly  estab- 
lish an  expectation  or  intention  on  the  part 
of  the  one  for  whom  the  service  is  rendered 
to  compensate  the  other,  and  of  the  latter 
that  he  should  be  paid  therefor. 

Within  the  mle  of  this  and  other  cases 
the  uncontroverted  competent  and  legal  evi- 
dence shows  that  Mr.  and  Mrs.  Gmber,  then 
residing  in  the  city  of  Huntington,  she  seri- 
ously ill  with  cancer  of  the  uterus  and  prac- 
tically helpless,  broke  up  housekeeping,  and 
as  the  evidence  shows,  by  the  procurement  of 
another  daughter,  were  removed  to  the  home 
of  plaintiff  at  a  small  village  in  Ohio,  where, 
for  the  time  covered  by  the  service,  they  both 
boarded,  and  she  was  carefully  nursed  and 
cared  for  by  Mrs.  Clark  and  her  two  daugh- 
ters, her  disease  requiring  the  most  exacting 
care  of  her  person  and  her  bed  and  clothing 
to  keep  them  clean,  and  to  keep  down  the 
bad  odor  coming  from  her  diseased  and  af- 
flicted body;  that  plaintUf  provided  all  the 
food  and  fuel  for  both  Mr.  and  Mrs.  Gmber, 
at  his  own  expense,  and  has  never  been  in 
any  way  compensated  therefor;  that  shortly 
after  Gruber  and  wife  wei%  so  removed  to 
plalntlfrs  residence  Graber  procured  a  cod- 
icil to  his  will  to  be  prepared  by  a  brother 
of  plaintiff,  and  associated  with  him  in  his 
store,  and  which  was  executed  by  Gruber  in 
the  hearing  of  plaintiff,  and  the  fact  was 
communicated  to  and  relied  on  by  him,  and 
whereby  he  gave  plaintiff  the  sum  of  one 
thousand  dollars,  instead  of  one  hundred  dol- 
lars given  him  by  the  original  will,  and  aft- 
er executing  this  codicil  the  will  was  handed 
over  to  Mrs.  Clark,  and  was  kept  by  her  and 
was  in  her  possession  at  the  time  of  her  fa- 
ther's death,  in  April,  1910;  that  Graber  con- 
tinued to  live  and  board  with  plaintiff,  after 
his  wife's  death,  occurring  in  August  1906, 
barring  one  month  when  he  was  absent  un- 
til November,  1905,  when  he  returned  to 
Huntington,  and  where,  in  1906,  he  married 
the  present  Mrs.  Gmber,  defendant  and  afl- 
mlnistratrlz  of  his  last  will,  made  November 
14,  1906,  and  admitted  to  probate  in  Cabell 
County,  April  19, 1910. 

This  last  will  makes  no  provision  for  plain- 
tiff, and  by  the  principal  provision  whereof 
the  testator  devises  and  bequeaths  to  his 
wife,  Sarah  Gruber,  all  his  real  and  personal 
estate  to  be  held  and  enjoyed  by  her  during 
her  natural  life,  or  so  long  as  she  may  re- 
main his  widow,  and,  on  her  death  or  mar- 
riage, to  be  equally  divided  among  all  his 
children,  or  the  descendants  of  such  of  them 
as  might  be  dead.  This  will  naming  no  ex- 
ecutor, Mrs.  Gmber  qualified  as  administra- 
trix with  the  will  annexed. 

The  evidence  further  shows  that  at  the 
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time  decedent  and  his  wife  went  to  reside 
with  pialntiir  be  was  possessed  of  valuable 
real  and  personal  estate  estimated  to  be 
worth  from  ten  to  twelve  thousand  dollars, 
and  was  amply  able  to  provide  support  for 
himself  and  wife;  that  at  the  time  of  making 
and  executing  said  codicil  he  declared  to 
plaintiff's  brother  who  prepared  it,  and  to 
other  witnesses,  that  he  wanted  and  intended 
to  pay  plaintiff  for  the  board  and  services 
rendered  and  for  nursing  and  keeping  of 
himself  and  wife,  and  that  the  codicil  to  bis 
will  then  executed  was  Intended  for  that  pur- 
pose. 

Much  reliance  is  placed  by  appellant's 
counsel  on  the  admissions  of  plaintiff,  brought 
out  on  bis  cross-examination,  that  he  had 
made  no  demand  on  Gruber  for  payment  pri- 
or to  bis  death.  On  re-direct  examination  be 
gives  as  the  reason  that  Oruber  had  arrang- 
ed in  his  will  to  pay  for  the  services  on  his 
death,  that  he  knew  he  would  not  sooner  have 
the  money  to  pay  him,  wherefore  the  delay, 
in  demanding  the  money  and  bringing  snit. 

These  and  other  pertinent  facts  establish- 
ed by  the  evidence,  we  think,  clearly  show 
Intent  and  expectation  of  Oruber  to  pay,  and 
of  plaintiff  to  be  paid,  a*  provided  by  the 
wlU,  and  for  which  provision  was  so  made 
therein,  bringing  the  case  clearly  within  the 
rule  of  Cann  v.  Oann,  supra,  and  other  cases. 

[3]  The  next  point  made  is  that  plaintiff's 
dalm,  or  the  greater  portion  thereof,  is  bar- 
red by  the  statute  of  limitations.  As  already 
noted,  Mrs.  Gruber,  plaintiff's  mother-in-law, 
died  August  8,  1905,  and  Gruber  ceased  to 
board  with  plaintiff  November  1,  1905.  This 
suit  was  brought  July  25,  1910,  within  five 
years,  after  the  death  of  Mrs.  Oruber,  and  of 
the  termination  of  Gruber's  residence  and 
boarding  with  plaintiff.  If  on  plaintiff's  the- 
ory the  contract  of  service  was  a  continuing 
one,  with  no  fixed  time  for  payment,  none  of 
plaintiff's  claim  was  barred  at  the  date  of 
the  suit,  and  the  whole  of  it  is  recoverable; 
it,  on  the  other  hand,  as  defendants  contend, 
It  was  severable,  and  recoverable  from  month 
to  month,  it  was  barred  except  principal 
$72.43,  and  with  interest  to  the  date  of  the 
decree,  July  1,  1912,  $101.40. 

By  the  contract  Implied  from  the  facts  and 
circumstances  proven  It  is  patent  that  nei- 
ther plaintiff  nor  defendant  expected  or  con- 
templated payment  until  Gruber's  death,  and 
oeftainly  not  until  the  services  were  com- 
pleted or  relationship  between  them  had  ceas- 
ed. In  such  cases  contracts  are  construed  to 
be  for  continuous  ones,  and  as  to  such  c(mi- 
tracts  the  statute  of  limitation  does  not  be- 
gin to  run  until  the  completion  of  the  serv- 
ices. Wallace,  Adm'r,  v.  Long,  Guardian, 
105  Ind.  522,  5  N.  E.  666,  65  Am.  Rep.  222; 
Morrissey  v.  Faucett,  28  Wash.  52,  68  Pac. 
352;  Taggart  v.  Tevanny,  1  Ind.  App.  339,  27 
N.  E.  611;  Knight  v.  Knight  and.  App.)  30  N. 
B.  421;  Douglass  t.  Railroad  Co.,  61  W.  Va. 


623,  41  S.  E.  911;  Plate  ▼.  Durst,  42  W.  Va. 

63,  24  S.  E.  6S0,  32  L.  R.  A.  404. 

Appellee  assigns  as  cross-error  the  decree 
of  the  court  cutting  down  the  amount  report- 
ed by  the  commissioner  as  the  value  of  the 
services  rendered  to  Mrs.  Oruber.  The  evi- 
dence on  this  subject  is  not  as  clear  and  cer- 
tain as  it  might  have  been,  and  as  the  court 
below  was  more  competent  to  judge  of  tbe 
weight  and  effect  of  the  evidence,  perhaps, 
than  we,  we  are  not  disposed  to  disturb  the 
decree  on  this  Item. 

For  tbe  foregoing  reasons  we  affirm  Uw 
decree. 

""""""  (74  W.  Va.  US) 

PARDEE  et  al.  t.  G.  CRANE  &  CO. 
(Na  2226.) 

(Supreme  Court  of  Apoeals  of  West  Vlrgi^h. 

May  12,  1914.    Rehearing  Denied 

July  1,  1914.) 

(Si/Oalui  hf  the  Court.) 

1.  Loos  AND  LoooiNo  (}  3*)— Salb  ot  Tnf- 

BKB— COKSTBTICnON  OF  GoRVSYARCES. 

Two  papers  vesting  interests  in  the  sams 
tract  of  land,  execnted  by  the  same  person,  the 
then  owner  of  the  tract,  and  delivered  to  two 
different  persons,  at  the  same  time,  with  notice 
of  the  contents  thereof  to  each,  one  an  execu- 
tory contract  of  sole  of  the  land,  and  the  oth- 
er a  deed  conveying  timber  thereon,  are  read 
and  considered  together  and  as  one  paper,  up- 
on an  inquiry  as  to  the  character  and  extent  of 
the  timber  right  so  conveyed.   . 

[Ed.  Note. — For  other  cases,  see  Logs  an4 
Logging,  Cent  Dig.  {J  &-12;  Dec.  Dig.  {  8.*] 

2.  Vendor  and  Pubchaseb  (§  228*)  — Oxrr- 
sTANDiNo  OFnon  —  Knowucdob  or  Pttk- 

CHASEH. 

A  third  person  who,  with  notiee  of  the 

equity  of  the  ncdder  of  an  option  on  land,  pur- 
chases the  same  from  the  optionor  takes  it 
aabject  to  the  rights  of  thd  bolder  of  the  op- 
tion, and  holds  it  in  trust  for  him. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Gent  Dig.  {{  496-601;    Dee.  Die. 

3.  Principal  and  Aoknt  (|  09*)— Biohts  or 
Pbincipai.. 

An  agent  is  not  permitted  to  hold,  against 
his  principal,  the  fruits  of  the  exercise  of  his 
representative   powers. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  ${  130-145;  Dec.  Dig. 
S  69.*] 

4.  Pbincipal  and  Aqent  (J  8*)— Rkultioit— 
Necessitt  of  Compensation. 

Payment  of  a  money  compensation  for 
services  is  not  essential  to  the  existence  of  the 
relation  of  principal  and  agent 

[Ed.  Note. — For  other  cases,  see  Prindpal 
and  Agent,  Cent  Dig.  {{  16^  18;    Dec.  Dig. 

6.  Pbincipai.  and  Agent   (|  70*)  — Doubui 

Agbnoy— DimES  OF  Agent. 

An  agent  representing  both  parties  to  a 
transaction,  with  their  knowledge  and  coneent, 
cannot  by  contract  with  one  of  them,  with- 
out the  consent  of  the  other,  acquire  an  inter- 
est in  the  subject-matter  of  the  agency,  to 
tbe  detriment  of  the  nonconsenting  prindpaL 

[Ed.  Note.— For  other  cases,  see  Prindpal 
and  Agent,  Cent  Dig.  1 146:   Dec.  Dig.  {  70.*] 

Appeal    from    Clrcnlt    Court,    Wyoming 

Cbunty. 
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Bill  by  Calrin  Pardee  and  otbers  against 
B.  Crane  ft  Co.  Decree  for  defendant,  and 
plaintiffs  appeal.  Reversed,  and  decree  for 
plaintiffs. 

Wesley  K.  Woodbury,  of  .Pottsvllle,  Pa., 
and  Brown.  Jackson  &  Knight  and  Angus 
W.  'McDonald,  all  of  Charleston,  for  appel- 
lants.  Campbell,  Brown  &  Davis,  of  Hnntlng- 
ton,  for  appellee. 

POFFENBARGER,  J.  This  appeal  from  a 
final  decree  dismissing  a  bill  to  enjoin  the 
catting  of  certain  Mnds  of  timber  on  about 
3,600  acres  of  land,  as  not  having  been  In- 
dnded  in  certain  deeds  for  timber  on  said 
land,  involves  the  construction  of  one  of  said 
deeds. 

Alfred  BusUrk,  then  owner  of  the  land,  by 
an  executory  contract  dated  October  9,  1899, 
■old  to  G.  Crane  k  Co.,  a  corporation,  "all  the 
merchantable  poplar,  lynn,  cucumber,  ash,  and 
white  oak"  standing  timber  thereon  of  certain 
specified  dimensions  at  certain  prices,  depend- 
ent upon  the  size  and  character  of  the  trees, 
and  permitted  removal  of  the  same  within  20 
Tears.  The  sale  was  conditional  upon  approv- 
al of  the  title  of  the  vendor,  aqd  a  ];)erlod  of 
20  days  was  allowed  for  detenuination  of  Its 
vaUdlty,  at  the  end  of  which.  If  the  tlUe 
should  be  satisfactory,  $5,000  was  to  be  paid 
In  cash,  on  account  of  the  purchase  money, 
and  a  deed  executed.  The  balance  of  the 
purchase  money  was  to  be  evidenced  by  a 
note  or  notes,  and  the  timber  was  to  be  count- 
ed and  branded  within  00  days. 

On  January  6,  1900,  a  deed  was  executed, 
oonyeylng  4,946  large  poplar,  lynn,  cucumber, 
and  ash  trees,  3,150  small  trees  of  the  same 
kinds,  and  690  white  oak  trees,  all  branded 
as  required  by  the  contract,  in  consideration 
of  $16,034,  of  which  $8,600  had  been  paid 
In  cash,  and  the  residue,  evidenced  by  two 
notes,  was  deferred,  and  a  vendor's  lien  was 
reserved  to  secure  payment  thereof. 

The  lands  on  which  this  timber  stood  were 
practically  surrounded  by  lands  owned  In  part 
by  Calvin  Pardee,  and  in  part  by  Pardee  and 
otbers,  represented  by  Wesley  K.  Woodbury, 
of  PottsriUe,  Pa.;  and  C  Crane  ft  Co.  had 
previously  purchased  all  the  timber  on  their 
said  lands.  Calvin  Pardee  had  conveyed  the 
timber  on  his  lands  to  Crane  ft  Co.  by  deed 
dated  December  16,  1899.  He  and  Woodbury 
bad  contracted  the  sale  of  the  timber  on  the 
other  adjacent  lands  by  an  agreement  dated 
October  14,  1899,  and  It  was  conveyed  by  a 
dfeed  dated  January  15,  1901. 

Before  Crane  &  Co.  obtained  a  deed  for  the 
timber  on  the  Busklrk  land,  for  which  they 
bad  contracted,  they  recommended  to  Pardee 
and  Woodbury  the  purchase  of  the  Busklrk 
land.  As  early  as  October  20,  1899,  they  ad- 
vised Pardee  to  buy  it .  On  November  1, 
1899,  they  wrote  Woodbury  a  letter,  In  reply 
to  one  of  his,  dated  October  28th,  saying  they 
bad  bought  the  timber,  and  expressing  the 
opinion  that  the  land  could  be  bought  in  the 
near  future  for  $1.25  or  $1£0  an  acre.    On 


April  17,  1900,  Woodbury  wrote  C  Crane,  re- 
ferring to  an  Interview  th^  had  had  at 
Charleston  in  which  they  had  planned  out 
certain  work,  and  expressing  a  desire  to  puF 
chase  the  Busklrk  land  at  once,  If  a  satis- 
factory price  could  be  agreed  upon.  He 
made  a  further  Inquiry  about  it  June  16, 1900. 
Crane  wrote  Woodbury  June  18,  1900,  ex- 
pressing belief  that  be  could  buy  it  for  him 
at  $1.50  per  acre,  and  urging  him  to  buy  It. 
On  June  21st  Woodbury  authorlEed  Crane 
to  obtain  an  option  on  it  at  a  price  not  ex- 
ceeding $2  per  acre.  On  June  26th  Crane 
wrote,  saying  he  thought  he  could  get  it  for 
$7,500.  To  this  Woodbury  assented  June 
30th.  On  July  IStb  C^ane  advised  the  deal 
could  not  be  closed  until  after  August  1st 
on  account  of  an  option  held  by  parties  in 
Columbus,  Ohio,  but  expressing  belief  that 
Busklrk  would  accept  the  offer.  In  August, 
1900,  the  price  was  agreed  upon  at  $8,750, 
and  a  formal  contract  of  purchase  was  en- 
tered into  December  24,  1900. 

The  letter  to  Pardee,  as  well  aa  all  the 
letters  to  Woodbury,  seem  to  have  been  sign- 
ed by  C.  Orane  &  Co.,  but  written  by  O.  Crane. 
Some  of  Woodbury's  weire  addressed  to  the 
company,  and  others  to  C.  Crane,  who  was 
the  treasurer  and  general  manager  of  bis 
company.  Crane  ft  Co.  were  largely  Indebted 
to  Pardee  and  Woodbury's  principals  for  the 
timber  purchased  from  them,  and  It  was 
agreed  between  Woodbury  and  Crane  that 
Crane  ft  Co.  should  pay  Busklrk  for  the  tim- 
ber out  of  the  money  due  from  them.  Their 
relations  seem  to  hare  been  close  and  friend- 
ly until  some  time  In  1004,  when  Crane  & 
Co.  began  to  assert  larger  rights  respecting 
the  timber  on  the  land  than  its  owners  were 
willing  to  admit.  This  claim  arises  under  a 
second  deed  to  Crane  ft  Co.  from  Busklrk  for 
timber  dated  July  3,  1900,  acknowledged  De- 
cember 24,  1900,  the  date  of  the  contract  of 
sale  of  the  land  to  Woodbury,  and  recorded 
January  16,  1901.  It  conveyed  to  C.  Crane 
ft  Ca,  in  consideration  of  $500: 

"All  the  merchantable  timber  not  heretofore 
Bold  to  the  said  C.  Crane  &  Co.,  as  evidenced  by 
a  deed  now  of  record  in  the  county  clerk's  office 
of  Logan  county;  said  timber  being  on  a  tract 
of  about  3,500  acres  on  Buffalo  and  Huffs  creek 
in  Logan  and  Wyoming  counties,  and  being  the 
same  tract  of  land  purchased  by  the  said  Al- 
fred Busliiirk  from  John  B.  Wilkinson  and  John 
A.  Sheppard,  and  formerly  known  as  the  Shep- 
pard  and  Ellison  lands.  And  the  said  C.  Crane 
&  Co.  are  to  have  twenty  yean  from  this  date 
in  which  to  remove  said  timber  with  all  the  nec- 
essary rights  of  way  for  the  cutting  and  re- 
moving of  said  timber  from  off  said  lands.  The 
timber  herein  conveyed  includes  only  the  un- 
branded  timber  of  all  kinds;  that  heretofore 
sold  being  branded  'C.  C  " 

This  deed  is  Interpreted  by  the  defendant 
as  vesting  in  it  title  to  all  the  merchantable 
timber  of  every  kind  on  the  land  at  the  date 
of  the  delivery  thereof  and  all  that  shall  be- 
come merchantable  within  the  period  of  20 
years  allowed  for  removal  thereof.  Accord- 
ingly it  has  cut  over  a  portion  of  the  land 
three  times,  in  1900,  1001,  and  1904.  and  In- 
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slsts  upon  its  right  to  go  over  It  as  many 
times  as  may  be  necessary  to  obtain  all  tb^ 
timber  that  shall  become  merchantable  npon 
It  within  the  20-year  period. 

On  the  other  hand,  It  Is  Interpreted  by  the 
plaintiffs.  In  view  of  the  contemporaneous 
conditions,  usage,  and  practice  among  the 
timber  dealers  and  the  conduct  of  the  de- 
fendant, as  agent  of  the  plaintiffs,  in  the 
negotiation  of  the  purchase  of  the  land,  as 
having  conveyed  only  such  poplar,  lynn,  cu- 
cumber, ash,  and  white  oak  timber  as  the 
defendant  was  entitled  to  under  its  contract 
of  purchase,  dated  October  9,  1899,  and  had 
not  been  conveyed  to  it  by  the  deed  of  Janu- 
ary 6,  1900.  In  support  of  this  position,  they 
ha^e  taken  the  testimony  of  numerous  wit- 
nesses to  the  effect  that,  during  the  period 
in  which  the  sales  and  conveyances  here  in- 
volved were  made,  no  timber  was  regarded 
as  merchantable  in  the  conmiunity  in  which 
the  timber  in  question  was  located,  except 
the  five  classes  or  kinds  mentlonled  in  the 
contract  of  October  9,  1899,  and  the  deed  of 
January  6,  1900.  They  have  also  put  in  evi- 
dence numerous  certified  copies  of  deeds, 
made  within  and  near  said  period,  conveying 
standing  timber,  some  of  it  to  Crane  &  Cole, 
predecessors  of  C.  Crane  &  Co.,  and  to  C. 
Crane  &  Co.,  showing  that  generally  only 
such  timber  was  purchased  for  manufacture 
and  sale.  While  the  negotiations  were  in 
progress,  Crane  wrote  Woodbury  that,  in  case 
he  should  purchase,  he  would  get  all  the 
small  timber  of  the  five  species  mentioned  in 
the  omtract  of  sale  of  October  9,  1899.  In 
his  letter  of  July  18, 1900,  he  said: 

"We  bought  the  oak,  poplar,  hemlock,  ash, 
and  cucumber  ofE  the  land  when  we  traded;  but 
aU  the  small  timber,  beech,  maple,  and  a  great 
deal  of  other  timber  will  be  left  on  the  land, 
which  will  be  worth  something.  I  think,  in 
connection  with  your  land,  it  will  be  worth  at 
least  fif^  cents  an  acre." 

Only  six  days  later  Woodbury  made  his 
offer  of  $7,600  for  the  land.  While  Crane  & 
Co.  were  not  paid  anything  for  their  services 
in  the  Woodbury  purchase,  there  was  a  man- 
ifest and  distinct  benefit  to  them  in  the 
transaction,  since  there  were  boundary  con- 
troversies or  at  least  uncertainties  between 
Woodbury's  clients  and  BusUrk,  which  em- 
barrassed Crane  ft  Co.  as  purchasers  of  the 
timber  on  both  sides  of  the  lines.  As  long 
as  the  interfering  tracts  remained  In  sep- 
arate ownership,  there  was  danger  of  delay 
of  cutting,  pending  settlement  of  the  bound- 
ary disputes.  By  the  Woodbury  purchase  of 
the  Buskirk  land,  putting  the  lands  on  both 
sides  in  the  same  ownership,  this  danger  was 
obviated.  The  cutting  could  proceed,  and 
the  settlement  would  be  a  mere  matter  of  ac- 
counting, and  if,  in  such  purchase,  the  bound- 
ary lines  could  be  settled,  all  uncertainty 
would  be  wholly  eliminated.  In  his  letter  of 
June  26th  Crane  said: 

"This  would  save  a  great  deal  of  annoyance 
and  a  great  deal  of  running  of  lines,  and  sure- 
ly it  is  the  best  and  grandest  thing  you  people 


can  do,  as  it  would  make  your  body  of  land 
complete." 

This  embarrassment  was  recognized  in  the- 
first  deed  from  Buskirk  to  Crane  ft  Go.  A 
survey  of  the  land,  known  as  the  Sell  sur- 
vey, had  been  made;  but  the  correctness- 
thereof  seems  to  have  been  doubted.  Accord- 
ingly the  deed  provided  for  contingendesL  It 
Buskirk  had  more  land  than  was  included 
in  the  Sell  survey,  the 'trees  on  his  land  out- 
side thereof  were  to  be  counted,  branded, 
paid  for,  and  conveyed,  agreeably  to  tb& 
terms  of  the  original  contract;  and,  if  any 
of  the  trees  conveyed  should  be  found  not  to 
be  on  bis  land,  they  were  to  be  charged  back 
to  Buskirk  at  the  contract  prices.  In  view 
of  this  situation,  a  purchase  by  Woodbury,, 
eliminating  all  boundary  disputes  and  the 
possibility  thereof,  was  obviously  benefidaV 
to  Crane  ft  Co.  They  recommended  such  pur- 
chase according  to  the  Sell  survey,  and  it  waa- 
80  made.  Thus  their  title  to  the  trees  con- 
veyed by  Buskirk  was  practically  cleared  up 
and  put  beyond  question. 

Being  thus  substantially  interested  and 
representing  Woodbury  in  the  purchase  of 
the  lands,  through  their  general  manager. 
Crane  &  Co.,  on  the  very  day  of  the  dosing 
of  the  contract  between  Woodbury  and 
Buskirk,  and  while  closing  it  themselves  for 
Woodbury,  took  the  second  deed  from  Bus- 
kirk, the  granting  part  of  which  has  been 
hereinbefore  quoted,  and  claim  not  only  to- 
have  acquired,  by  It,  title  to  all  timber  of 
every  description  on  the  land  that  is  mer- 
chantable in  any  sense,  or  shall  become  so 
within  the  20-year  period,  but  also  to  have 
abrogated  important  stipulations  in  the  first 
deed,  preventing  recuttlng  over  the  land,  and 
requiring  the  cutting  of  the  timber  in  ter- 
ritorial sections  and  surrender  of  the  sec- 
tions immediately  upon  the  removal  there- 
from of  such  timber  as  the  vendees  were  en- 
titled to  cut  As  has  been  steted,  this  deed 
was  dated  July  8, 1900,  acknowledged  Decem- 
ber 24,  1900,  and  recorded  January  15,  1900. 

Against  the  alleged  estoppel  of  Crane  & 
Co.  to  dalm  anything  under  said  deed,  ex- 
cept merchanteble  poplar,  lynn,  cucumber, 
ash,  and  white  oak  of  the  sizes  specified  in 
their  contract  of  October  9,  1899,  Wood- 
bury's admitted  notice  of  the  existence  there- 
of, before  he  obtained  his  deed  under  bis  ex- 
ecutory contract,  is  set  up  and  relied  upon. 
It  was  not  executed  until  April  30,  1901, 
more  than  three  months  after  the  recordation 
of  the  second  deed  from  Buskirk  to  Crane 
ft  Co.,  nor  finally  delivered  until  i^  still  later 
date;  and,  before  the  transaction  was  finally 
closed,  Woodbury  had  an  abstract  of  the 
title  made,  showing  said  second  deed.  More- 
over, Crane  swears  positively  and  emphatical- 
ly that  he  told  Wobdbury  over  and  over  that 
he  claimed  all  the  timber  on  the  land,  and 
Woodbury's  denial  of  the  truth  of  this  stete- 
ment  is  neither  direct  nor  very  positive.  He 
admite  that  as  early  as  May,  1901,  Crane  had 
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told  him  he  claimed  all  of  It    His  admission 
is  In  the  following  terms: 

"When  I  testified  before,  I  had  no  recollec- 
tion of  Mr.  Crane  claiming  all  the  timber  un- 
til this  contrOTergy  arose  in  1903.  Neverthe- 
less, in  May,  1901,  I  find  that  I  suggested  in 
a  letter  to  one  of  my  clients  that  an  examina- 
tion be  made  for  timber  contracts,  as  Mr.  Crane 
had  once  claimed  he  owned  all  the  timber. 
However,  any  such  claim  must  have  been  made 
after  he  purchased  the  property  for  us,  and  the 
consideratipn  was  agreed  upon." 

He  had  prevloasly  testlfled  that  be  recol- 
lected no  Information  modifying  the  letter  of 
Jnly  18th  prior  to  the  maUng  of  the  contract 
of  purchase  with  Buskirk.  His  executory 
contract  of  purchase  made  the  following  ex- 
ception: "Such  timber  as  has  been  heretofore 
sold  to  C.  Crane  &  Co."  And  the  deed  made 
an  exception  in  these  words:  "All  the  timber 
rights  and  other  privileges  In  and  on  said 
land  heretofore  conveyed  and  now  vested  In 
C.  Crane  &  Co." 

As  to  what  was  generally  regarded  as  mer- 
chantable timber  at  the  thne  of  the  transac- 
tion In  gnestlon,  the  evidence  Is  highly  con- 
flicting. Nomerons  witnesses  testified  that, 
for  many  years,  all  varieties  of  timber  along 
the  Onyandotte  river  and  Its  trilnitarles,  all 
the  species  of  ptne,  poplar,  oak,  and  maple, 
and  In  addition  thereto  hickory,  beech,  wal- 
nut, cherry,  gum,  and  buckeye,  have  been 
marketed  from  that  region  of  country.  This 
Is  controverted  by  the  testimony  of  other 
witnesses;  bnt  It  seems  to  preponderate  In 
favor  of  the  defendant  It  covers  a  wider 
range,  and  is  more  direct  and  positive  In 
character.  The  docamentary  evidence  as  to 
what  kinds  of  timber  were  dealt  In  is  by  no 
means  conclusive.  There  is  a  very  decided 
lack  of  uniformity.  The  kinds  of  timber 
conveyed  seem  to  have  depended  in  each  case 
upon  the  preference  or  demand  of  the  ven- 
dee; poplar,  encumber,  ash,  and  lynn  pre- 
dominating. One  deed  conveyed  poplar,  ash, 
cucumber,  and  yeUow  lynn ;  another,  poplar 
ash,  yellow  lynn,  and  walnut;  another,  pop- 
lar, ash,  cucumber,  lynn,  chestnut  oak,  and 
white  oak;  another,  "all  the  timber  of  vari- 
ous kinds;"  another,  poplar,  ash,  cucumber, 
lynn,  white  oak,  red  oak,  burr  oak,  and  hem- 
lock; another,  poplar,  ash,  cucumber,  and 
oak;  another,  poplar,  cucumber,  ash,  and 
white  oak;  another,  cucumber,  ash,  poplar, 
and  oak;  another,  poplar  only;  another,  oak, 
poplar,  and  cucumber;  and  another,  oak 
only.  These  deeds  do  not  record  all  the 
timber  transactions  of  the  region  by  any 
means.  No  doubt  the  owners  of  tens  of 
thousands  of  acres  cut  the  timber  from  th^ 
own  lands  and  marketed  It  and  the  oral  tes- 
timony shows  all  sorts  of  timber  were  floated 
out  of  the  Onyandotte  river  for  many  years 
past 

Thongh  the  terms  "merchantable  timber," 
used  In  said  second  deed,  cannot  be  restricted 
to  the  five  varieties  mentioned  in  the  contract 
of  October  9,  1889,  by  any  local  custom  or 
osage,  on  account^  of  lack  of  proof  of  Its  ex- 
istence, the  facts  an(>  tiiicumstances  attend- 


ing the  execution  of  said  second  deed  and 
the  relation  of  the  parties  to  one  another 
might  have  been  such  as  so  to  limit  them, 
since  they  have  no  Inflexible  meaning  in  law. 
As  between  the  immediate  parties  to  a 
deed  or  contract  and  others  who  participated 
in  the  execution  thereof,  the  meaning  of  such 
words  Is  sometimes  made  to  yield  to  the 
sense  in  which  they  were  used,  to  the  end 
that  the  intent  and  purpose  of  the  parties 
may  be  effectuated. 

"The  term  'merchantable'  is  not  one  that  the 
law  can  define,  and  the  sense  in  which  it  was 
used  must  be  left  to  the  determination  of  the 
jury."    Ragland  v.  Butler,  18  Orat  (Ta.)  836. 

The  Immediate  parties  to  the  deed  being 
Buskirk  and  C.  Crane  Sc  Co.,  their  situation 
and  purposes  and  the  surrounding  drcnm- 
stances  must  l)e  considered.  The  original 
contract  between  them  was  still  alive  for 
some  purpose,  for  the  deed  of  January  6, 
1900,  kept  It  In  force.  Buskirk  was  bound  to 
refund  the  purchase  money  of  such  trees, 
conveyed  by  the  deed,  as  were  not  on  his 
land,  and  to  convey  such  trees  on  his  land 
as  bad  been  omitted  from  the  deed.  Whether 
any  trees  had  been  omitted  does  not  appear; 
but  about  $1,000  of  $130  worth  had  been 
erroneously  included,  according  to  the  tes- 
timony of  Crane,  but  that  was  correctible  by 
deduction  from  the  deferred  portion  of  the 
purchase  money,  and  that  seems  not  to  have 
been  paid  at  the  time,  since,  It  is  said,  care 
was  taken  to  preserve  the  vendor's  lien. 
Crane  insists,  however,  that  this  item  was 
part  of  the  consideration  of  the  conveyance 
of  timber  made  by  the  second  deed.  At  the 
same  time  he  says  he  wanted  Woodbury  to 
let  him  settie  with  Buskirk  in  full  for  the 
land,  so  he  could  retain  it  out  of  that  fund. 
In  connection  with  these  contradictory  facts 
and  statements  as  to  the  consideration  of  the 
deed,  we  must  consider  Its  recital  of  only 
$500  and  Crane's  representation  to  Wood- 
bury, In  his  letter  of  July  18th,  that  the  tim- 
ber to  be  left  on  the  land  would  be  worth  60 
cents  an  acre  to  bis  people  as  owners  of  the 
land,  or  about  $1,750.  By  some  means,  not 
clearly  shown,  Buskirk  retained  the  walnut 
timber  on  the  land  and  conveyed  it  to  one 
Fantlne  Buskirk  by  a  deed  dated  July  28, 
1902.  By  the  same  deed  he  assigned  and 
set  over  to  her  the  $500,  due  from  Crane  & 
Co.  as  purchase  money,  under  said  second 
deed,  and  she  assumed  the  payment  of  the 
amount  due  Crane  &  Co.  for  shortage  of  the 
timber  conveyed  by  said  first  deed.  Crane 
&  Co.  are  to  market  the  walnut  timber  and 
pay  themselves  a  balance  of  $750  out  of  Its 
proceeds,  according  to  the  testimony  of  C. 
Crane.  It  is  somewhat  difficult  to  perceive 
the  right  of  Buskirk  to  the  walnut  timber, 
after  having  conveyed  to  Crane  &  Co.  "all  the 
merchantable  timber"  on  the  land,  if  "mer- 
chantable" is  to  have  the  effect  claimed  for 
it  by  Crane  &  Co. 

However,  inasmuch  as  Buskirk  parted 
with  the  equitable  title  to  tiie  land  in  the 
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aame  Instant  In  which  he  conveyed  the  tim- 
ber to  Crane  8e  C!o,  the  contract  and  the  deed 
may  be  considered  and  read  together,  and 
Woodbury  considered  as  a  party  to  the  deed, 
for  the  purposes  of  its  constmction  and  oper- 
ation. Crane  &  Co.  knew  be  was  contract- 
ing for  the  land  in  the  condition  in  which  it 
was  at  the  time  of  liis  acceptance  of  Bus- 
kirk's  proposal  of  sale,  and  he  bad  notice  of 
Crane  &  Co.'s  tontract  of  October  9,  1899, 
and  their  deed  of  January  6,  1900.  Wood- 
bury accepted  the  offer  August  28,  1900,  and 
it  is  not  pretended  that  Crane  &  Co.  had  at 
that  time  acquired  title  to  the  small  timber. 
Though  the  second  deed  was  dated  July  3, 
1900,  Crane  admits  it  was  not  delivered  be- 
fore the  following  December,  and  likely 
would  never  have  been  delivered  In  the  form 
in  which  it  was  prepared  if  Woodbury  had 
not  bought  the  land.  Speaking  of  his  deed. 
Crane  says: 

"The  contract  was  all  made,  and  very  prob- 
ably, I  think,  Bnekirk  signed  it  in  our  office  on 
that  day  [July  3d];  but  he  took  it  to  Logan 
for  his  wife  to  execute,  or  took  it  there  any- 
way. •  •  •  We  were  all  busy,  and  it  nm 
along,  and  I  don't  think  it  was  finished  up, 
from  some  cause,  until  they  made  the  contract 
with  yon  [Woodbury]  for  the  land,  and  very 
probably  they  made  np  their  minds  to  back  out 
of  that  deed  if  they  hadn't  made  the  deal  with 
you.  From  some  cause  the  deed  was  not  sign- 
ed and  pnt  on  record  and  returned  to  you  be- 
fore that  time." 

Though  Crane  says  be  told  both  Woodbury 
and  Pardee  he  had  bought,  or  intended  to 
buy,  all  the  timber  on  the  land,  he  evident- 
ly Iiad  not  done  so  up  to  July  18,  1900,  wboi 
he  wrote  Woodbury  that  "all  the  small  tim- 
ber, t>eech,  maple,  and  a  great  deal  of  other 
timber"  would  be  left  on  the  land.  If  he 
then  bad  any  agreement  to  purchase  such 
timber,  it  was  a  mere  verbal  one,  and  Wood- 
bury had  no  notice  of  it,  for  it  is  incon- 
ceivable that  Crane  would  have  written  that 
letter,  after  having  given  notice  of  his  own-* 
ership  of  all  the  timber.  Surely  beech  and 
maple  were  merchantable  timber.  Accord- 
ing to  hia  own  testimony,  be  had  no  real  hold 
upon  it  nntll  the  date  of  the  contract  be- 
tween Bnskirk  and  Woodbury.  When  the 
deed  was  actually  delivered,  he  does  not  say, 
nor  does  it  appear.  The  certificate  of  ac- 
knowledgment thereof  and  Woodbury's  con- 
tract bear  the  same  date.  The  down  pay- 
ment under  the  Woodbury  contract  was  not 
made  until  January  14, 1901,  and  on  the  next 
day,  January  16,  1901,  the  Crane  &  Co.  deed 
was  admitted  to  record.  So  the  circumstanc- 
es indicate  that  it  was  not  delivered  until 
the  $1,000  was  paid  by  Crane  &  Co.  for 
Woodbury.  The  receipt  is  dated  at  Logan 
courthouse,  and  there  the  deed  was  admitted 
to  record  one  day  later.  Crane's  testimony, 
read  in  the  light  of  these  facts,  carries  con- 
viction that  there  was  no  delivery  of  the 
deed  until  Busklrk  knew  he  was  parting 
with  the  land  under  a  binding  contract  with 
Woodbury.     Obviously,  therefore,  Buskirk'a 


two  acts,  delivery  of  hia  contract  to  Wood- 
bury and  delivery  of  his  deed  to  Crane,  must 
have  been  contemi>oraneous  and  constituted 
a  single  transaction,  so  ta.r  as  he  was  con- 
cerned. Otherwise  his  double  puri>ose  to  sell 
both  land  and  timber,  the  former  to  Wood- 
bury, and  the  latter  to  Crane,  would  not 
have  been  accomplished,  for  his  intention  not 
to  let  the  timber  go  until  the  land  was  sold 
is  apparent,  and  he  could  not  fir9t  sell  tba 
land,  including  the  timber  on  it,  and  th«i  sell 
the  timber. 

Crane  ft  Co.  cannot  separate  themselves 
from  this  single  purpose  of  Busklrk.  Tber 
made  themselves  parties  to  it  in  their  own 
right,  and  as  agents  for  Woodbury ;  Busklrk, 
as  owner  of  the  subject-matter  of  the  con- 
tracts, was  master  of  the  sitoation.  Both  of 
the  other  parties  derived  their  rights 
through  and  under  him,  apd  Crane  ft  Co.,  in 
tbelr  own  right,  and  as  agents  for  Woodbury, 
voluntarily  submitted  themselves  to  his  will 
and  purpose. 

It  follows,  therefore,  notwithstanding  any 
representations  made  by  Crane  to  Woodbury 
as  to  what  he  had  done  or  Intended  to  do  re- 
specting the  timber,  he  had  not  bought  any- 
thing other  than  the  timber  covered  by  bis 
original  contract,  before  the  date  of  Wood- 
bury's  contract  of  purchase,  and  that  con- 
tract made  only  this  exception:  "Such  tim- 
ber as  has  been  heretofore  sold  to  C  Crane  ft 
Co."  Manifestly  it  does  not  except  the  small 
timber  of  the  five  spedfled  kinds  nor  any  oth- 
er kind,  because  it  had  not  been  theretofore 
sold,  so  tar  as  Woodbory  knew,  nor  at  aU, 
because  Crane  admits  any  contract  his  com- 
pany had  for  it  was  conditional  upon  the 
sale  of  the  land  to  Woodbury.  It  belonged 
to  Busklrk,  and  was  part  and  parcel  of  the 
land,  at  the  date  of  his  quotation  of  the  price 
therefor,  through  Crane  ft  Co.,  and  whet 
Woodbury  signified  his  willingness  to  take  It 
at  the  price  quoted,  and  also  at  the  date  of 
the  delivery  of  the  papers,  and  the  contract, 
vesting  equitable  title  in  Woodbury's  cUents, 
necessarily  included  it  Of  all  this  Crane  ft 
Co.  admittedly  had  notice,  for  they  were  on 
the  ground  and  actually  transacted  the  busi- 
ness for  Woodbury. 

Having  such  notice,  and  claiming  under 
Busklrk,  they  must  be  regarded  as  virtual 
parties  to  botii  papers.  Just  as  Woodbury  was 
through  their  agency,  and  the  two  papers 
must  be  read  together  as  one,  respecting  the 
title  to  the  timber.  As  the  terms  of  the 
contract  are  clear,  certain,  and  Inflexible, 
and  the  terms  of  the  deed  can  be  made  to 
yield  by  construction  and  interpretation,  as 
has  been  shown,  the  former  necessarily  pre- 
vails and  limits  the  timber  right  conveyed  by 
the  deed  to  the  five  kinds  of  timber,  dimen- 
sions, terms,  and  conditions  set  forth  in  the 
contract  of  October  9,  1899,  and  the  deed  of 
January  6,  1900.  In  other  words,  the  deed 
is  held  to  have  been,  in  legal  effect,  a  mere 
supplementary  one,  known  among  tlmt>er 
dealers  as  a  "clean  up"  deed,  having  for  it» 
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Dnrpose  the  perfection  of  Crane  &  Ca's  title 
onder  their  original  contract  of  purchase. 

[1]  Crane  ft  Co.  and  Woodbnry  stood  In  a 
relation  deddedly  analogous  to  that  of  ten- 
ants In  common.  By  contract  with  Bnsklrk, 
they  were  dividing  a  certain  thing,  the  tract 
of  land.  Though  not  owners  In  law  or  fact, 
they  were  prospective  owners  of  separate  In- 
terests, and  contemplated  relationship  In  the 
final  result,  as  In  the  case  of  coparceners  or 
other  tenants  In  common.  This  community 
of  Interest  In  negotiation  logically  and  mor- 
ally Imposed  the  same  obligation  as  commun- 
ity of  interest  in  the  laud  Itself.  That 
they  were  not  formal  parties  to  both  pa- 
pers does  not  bar  the  application  of  the 
principle  here  referred  to.  The  trans- 
action was,  In  substance  and  elFect,  a  single 
one,  and  affected  a  single  subject-matter, 
working  a  practical  partition  thereof,  and 
both  papers  were  executed  on  one  side 
by  the  same  party.  Identity  of  the  parties 
to  all  the  papers  Is  not  essential  to  the  ap- 
plication of  the  rule  of  construction.  Roush 
T.  miler,  39  W.  Va.  638,  20  S.  B.  663;  GU- 
Han  T.  Moore,  4  Leigh,  SO.  24  Am.  Dec.  704; 
Coffman  t.  Goffman,  79  Va.  504;  White  7. 
Brocaw,  14  Ohio  St  839;  Ford  t.  Belmont, 
30  N.  T.  Super.  Ct  97 ;  Bobbins  ▼.  Webb,  68 
Ala.  393.  The  law  regards  the  substance 
rather  than  the  form. 

[2]  In  another  view  of  the  case,  the  title 
•t  the  plaintiffs  to  all  other  kinds  of  timber, 
as  well  as  timber  rights  and  privileges,  must 
prevail  From  November  2,  1900,  they  had 
an  option  of  purchase  of  the  land  as  it  then 
was.  Busklrk  offered  It  through  Crane  4e  Co. 
at  $8,750  August  23,  1900.  By  letter,  dated 
August  28,  1900,  Woodbury  accepted  the  of- 
fer. Under  date  of  November  2d,  Crane  & 
Oo.  advised  him  of  their  authority  "to  close 
the  sale"  with  him  "at  $8,750."  This  con- 
stituted at  least  an  option  of  which  they  had 
notice,  and  they  purchased  a  part  of  the  sub- 
ject-matter thereof.  If  the  deed  could  be  said 
to  Include  the  small  timber,  and  they  hold  It 
as  trustees  for  the  plaintiffs.  Barrett  v. 
McAllister,  S3  W.  Va.  738,  11  S.  E.  220. 

[>-S]  On  a  third  ground  or  basis,  the  i)laln- 
tlffa  must  prevaiL  Crane  &  Co.  were  thA 
agents  for  Woodbury  In  the  transaction,  not- 
withstanding they  were  paid  no  money  con- 
sideration for  their  services.  They  assumed 
to  act  for  him  and  did  so,  and  thereby  es- 
tablished a  relation  of  confidence  which  they 
could  not  violate,  nor  pervert,  to  their  own 
profit  and  the  detriment  of  their  principal. 
Nor  does  It  matter  that  they  were  agents  of 
Bnsklrk  also.  There  may  be  a  double 
agency.  Peters  v.  Rlley,  81  S.  B.  630,  not  yet 
officially  reported;  Casslday  Fork  Lumber 
Co.  T.  Terry,  69  W.  Va.  672,  78  S,  E.  278. 
An  agent  la  not  permitted  to  hold,  against 
his  prindiml,  the  fruits  of  the  exercise  of  his 
powers  as  such.  Franks  v.  Morris,  9  W.  Va. 
664;   Wellford  v.  Chancellor,  6  Orat  39. 


It  remains  to  consider  the  exception  made 
in  the  deed  from  Bnsklrk  to  Woodbury,  after 
the  deed  to  Crane  &  Co.,  and  In  pursuance 
of  the  contract  It  does  not  exactly  follow 
the  language  of  the  exception  in  the  con- 
tract ;  but  It  must  be  read  in  the  light  of  the 
situation  of  the  parties,  their  purposes,  and 
the  surrounding  circumstances.  Having  the 
equitable  title  to  the  land,  subject  to  Crane 
A  Co.'s  contract  of  October  9,  1909,  and  their 
deed  of  January  6,  1900,  there  is  a  presump- 
tion against  Intent  to  except  any  portion 
thereof.  None  of  the  consideration  was 
abated,  and  the  meaning  of  the  second  deed 
to  Crane  &  Co.,  read  In  the  light  of  Wood- 
bury's contract,  cannot  be  deemed  to  have 
been  disregarded  or  overlooked.  Properly  In- 
terpreted, it  passed  no  title  to  any  timber  oth- 
er than  that  to  which  Crane  &  Co.  had  equi- 
table title,  under  their  original  contract 
Passing  such  title,  it  was  a  proper  subject 
of  exception;  wherefore  there  was  ground 
and  reason  for  varying  the  terms  In  the  ex- 
ception in  the  deed  from  those  used  In  the 
contract  so  as  to  include  what  said  second 
deed  really  passed. 

From  these  principles  and  conclusions,  it 
results  that  the  decree  complained  of  must 
be  reversed,  the  defendant  enjoined,  restrain- 
ed, and  inhibited  from  cutting  timber,  in  ac- 
cordance with  the  prayer  of  the  bill,  and  the 
cause  remanded  for  an  accounting  for  the 
valne  of  timber  wrongfully  cut 

MILLER,.  ROBINSON,  WILUAMS,  and 
LYNCH,  JJ.,  concurring. 

"""""■  (74  W.  Va.  S7I) 

CITT  OF  WHEELING  v.  NATURAL  GAS 
CO.  OF  WEST  VIROINLL    (No.  2240.) 

(Supreme  C!ourt  of  Appeals  of  West  Virginia. 

May  12,  1914.     Rebearing  Denied 

July  1,  1014.) 

(Syttalmt  ly  the  Otntrt.) 

1.  Gab  (I  6*)— Injunction— PAonKS—AcTioK 
AoAiNST  Gas  Coup  ant. 

Consumers  of  natuml  gas  are  not  necessary 
parties  to  a  bill  by  a  municipal  corporation 
against  the  na  company  to  enjom  alleged  viola- 
tion of  its  trancbise  contract,  and  for  an  ac- 
counting of  gas  aold. 

[Ed.  Note.— For  other  cases,  see  Gas,  Cent. 
Dig.  |1;  Dec.  Dig.  J  6.*] 

2.  Injunction  (J  67*)— ItiuiiT  of  Aciion  — 
ifixisTSNCB  or  Otheb  Ukuxdiss. 

In  such  case  of  alleged  violation  of  a  fran- 
chise ordinance  the  remedies  at  law,  by  man- 
damus or  by  enforcement  of  criminal  ordinances 
against  consumers  of  gas  for  violations  thereof, 
are  not  as  complete  and  adequate  as  the  remedy 
by  injunction  and  for  specific  execution,  so  as 
to  justify  denial  of  relief  in  equity. 

[Ei.  Note.— For  other  cases,  see  Injunction, 
Cient  Dig.  {  136;   Dec.  Dig.  {  67.*] 

3.  Municipal  Cobfobations  (||  680,  681*)— 
PowEB  to  Obant  Fbanchisb. 

Where  a  mnnicipal  charter  gives  power  and 
authority  to  open  and  lay  out  graduate,  pave, 
and  otherwise  improve  streets,  and  "generally 
to  ordain  and  enforce  such  regulations  rispect- 
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ing  the  same  as  shall  he  proper  for  the  health, 
interest  or  convenience  of  the  inhabitants  of 
said  city,"  power  is  thereby  also  imjilied  to 
grant  the  use  thereof  to  gas  companies  and 
other  public  service  corporations,  but  not  the 
exclusive  use,  and  also  the  discretionary  power 
to  refuse  such  privileges,  and  also  to  limit  the 
same  to  a  particular  purpose  not  violative  of 
some  statute,  rule  of  law,  or  rule  of  public 
policy. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1459-1466;  Dec. 
Dig.  §§  680.  681.*] 

4.  MUNICIPAI.  COSPORATIONS  (81   680,  681*)— 

PowEBs— Gbant  or  Fbanohise— Right  to 

LunT. 

Possessed  of  such  discretionary  charter 
powers  a  municipality  In  granting  a  franchise 
may  limit  the  use  of  its  streets,  alleys  and  pub- 
lic grounds  to  a  particular  purpose,  without  vio- 
lating any  rule  of  law  or  rule  of  public  policy. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  !{  1450-1466;  Dec. 
Dig.  {{  680,  681.*] 

6.  MoNOPOLiBS  ({  6*)— MnmciPAi.  FBANCHieai 

— Validity. 

A  franchise  ordinance  given  a  natural  gas 
company  by  a  municipal  corporation  to  use  its 
streets,  alleys  and  public  grounds  for  supplying 
natural  gas  for  beating  purposes,  and  condition- 
ing the  same  that  gas  shall  not  be  sold  through 
the  pipes  of  such  company  for  lighting  purposes 
in  competition  with  gas  manntactured  by  it, 
does  not  operate  to  create  a  monopoly  in  favor 
of  such  municipality  in  the  manufacture  and 
sale  of  manufactured  gas,  inhibited  by  any  rule 
of  law  or  rule  of  public  policy. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  |  5;  Dee.  Dig.  {  6.*] 

6.  MoNOPOLixs  (I  6*)— MumoiPAii  FBAiroHin 
—Validity. 

The  rule  appears  to  be  different  in  those 
states  where  public  service  corporations  derive 
power  and  right  to  serve  the  public  in  a  par- 
ticular way,  not  from  the  municipality,  but 
from  the  constitutional  or  statutory  law,  and 
requiring  only  the  consent  of  the  municipality 
to  occupy  its  streets,  alleys  and  public  grounds 
for  such  purposes. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  i  6;   Dec.  Dig.  S  6.*] 

7.  Gas  (i  6*) — Mitrioipal  Cobfobations  (8} 

680l681*)— FBANCHI8B8— Vaudity. 

while  a  rule  of  frequent  api>lication  is 
that  when  a  public  service  corporation  accepts 
a  franchise  it  accepts  the  same  witli  the  bur- 
dens imposed  and  is  estopped  to  deny  the  valid- 
ity of  its  conditions,  yet  where,  as  in  this  state, 
a  limit  to  the  power  of  a  municipality  to  at- 
tach conditions  is  recognized,  the  attempt  to 
impose  unlawful  or  invalid  conditions  is  re- 
garded as  a  mere  nullity,  and  if  divisible,  the 
rule  is  to  disregard  the  unlawful  or  invalid 
part,  leaving  the  remaining  part  unaffected 
thereby. 

[Gid.  Note. — ^For  other  cases,  see  Oas,  Cent 
Dig.  I  I;  Dec  Dig.  (  6:*  Municipal  Corpora- 
tions, Cent  Dig.  88  1459-1466;  Dec.  Dig.  88 
680,  681.»] 

8.  Frahohhkb   (S  8*)— Obligations— Ebtop- 

FKL. 

But  if  a  public  service  corporation  has  ac- 
cepted the  provisions  of  such  franchise  ordi- 
nance and  by  doing  so  enjoyed  benefits  which 
would  not  otherwise  have  been  granted,  and  has 
thereby  assumed  obligations  of  money  or  serv- 
ice, which  it  ought  not  to  escape,  such  liability 
will  l>e  enforced,  and  it  will  be  estopped  to  deny 
the  validity  thereof. 

[Ed.  Note.— For  other  cases,  see  Franchises, 
Dec.  Dig.  8  3.*] 


0.  Gab  (8  6*)  —  Gbourdb  —  Conditions  in 

Fbanchibe— Violation  . 

Though  a  municipal  corporation  at  th» 
time  it  grants  a  franchise  to  a  natural  gas  com- 
pany to  serve  the  public  with  natural  gas  for 
heating  purposes  owns  and  operates  a  plant  for 
manufacturing  gas  for  lightug  puriioses,  and 
thereby  lawfully  conditions  its  grant  to  the- 
natural  gas  company  that  gas  shall  not  be  sold 
through  the  latter's  pipes  for  lighting  purposes 
so  as  to  compete  with  gas  manufactured  by  it, 
nevertheless,  if  it  afterwards  grants  to  electric 
lighting  companies  franchises,  and  permits  thenv 
to  sell  electricity  for  lighting  purposes  in  com- 
petition with  its  gas,  and  knowingly  and  actual- 
ly permits  citizens  not  reached  by  its  pipes  to 
use  natural  gas  for  lighting  purposes,  and  has 
suffered  its  gas  plant  to  become  dilapidated,  and 
no  longer  manufactures  gas  reasonably  fit  for 
lighting  purposes,  and  because  of  which  others 
within  reach  of  its  pipes  discard  and  refuse  to 
use  such  gas,  and  without  the  consent  and 
against  the  protest  and  notice  of  the  natural 
gas  company  they  make  use  of  natural  gas  for 
lighting  purposes,  a  court  of  equity  wul  not, 
upon  principles  enunciated  in  the  opinion,  en- 
join such  natural  gas  company  from  permitting 
such  use  of  its  gas  and  require  it  to  account  in 
damages  to  said  municipality  as  for  a  breach  of 
its  franchise  and  for  the  gas  so  used  for  light- 
ing purposes. 

[Ed.  Note.— For  odier  cases,  see  Gaa,  Cent 
Dig.  8  1 ;  Dec.  Dig.  i  6.*] 

Poffenbarger  and  Bobinson,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Ohio  County. 

Suit  by  the  City  of  Wheeling  against  the 
Natural  Gas  Company  of  West  Virginia. 
From  decree  for  plalntUT,  defendant  appeals. 
Reversed  and  rendered. 

Caldwell  A  Caldwell  and  J.  B.  Handlan, 
all  of  Wheeling,  for  appellant  J.  Harold 
Brennan  and  T.  S.  Riley,  both  of  YTheeling, 
for  appellee. 

finLL/ER,  P.  The  bill  prays  for  an  Injunc- 
tion restraining  defendant  from  selling  or 
permitting  to  be  sold  for  lighting  purposes 
natural  gas  conducted  through  its  pipe  lines, 
so  as  to  compete  with  gas  manufactured  by 
plaintiff,  in  alleged  violation  of  its  ordinance 
franchise  of  April  17,  1885;  also  for  an  ac- 
counting for  all  Illuminating  gas  sold  In  com- 
petition wlfh  plaintiff's  manufactured  gaa, 
and  for  general  relief. 
Section  1  of  said  ordinance  provides: 
"Sec.  1.  Permission  is  hereby  granted  the 
'Natural  Gas  Company  of  West  Virginia'  to 
lay  pipes  in  and  under  the  streets,  alleys,  and 
public  grounds  of  the  city  of  Wheeling  for  the 
purpose  of  conducting  natural  gas  for  heating 
purposes." 

The  condition  of  section  2  thereof,  alleged 
to  have  been  violated  and  on  which  the  re- 
lief prayed  for  is  predicated,  is  as  follows: 

"Sec  2.  The  grant  in  the  foregoing  section 
is  upon  condition  that  the  gas  conducted  through 
such  pipes  shall  not  be  sold  by  said  company  for 
lighting  purposes  so  as  to  compete  with  the  gas 
manufactured  by  said  city." 

The  amending  ordinances  of  March  24, 
1896,  and  March  26,  1907,  relate  mainly  to 
the  rates  per  thousand  cubic  feet  to  be  charg- 
ed for  gas,  but  limit  the  right  of  defendant  to 
the  sale  of  gas  for  heating  purposes.    All  or- 
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dlnances  were  duly  accepted  by  defendant  by 
resolutions  of  Its  board  of  directors. 

Defendant  both  demurred  to  and  answered 
the  bill.  The  answer  denies  any  violations 
of  these  ordinances,  and  puts  In  issne  the  ma- 
terial allegations  of  the  bilL  Many  excep- 
tions to  the  answer  were  sustained  and  the 
action  of  the  court  thereon  is  relied  on  as  er- 
ror. By  Its  demurrer  defendant  challenges 
the  sufficiency  of  the  bill,  because  of  the  ab- 
sence as  parties  of  the  consumers  of  gas, 
want  of  equity,  and  because  of  alleged  inva- 
lidity of  the  conditions  of  the  ordinance 
pleaded;  and  the  same  matters  are  pleaded 
and  relied  on  in  its  answer. 

[1]  We  do  not  think  the  bill  bad  for  want 
of  parties.  If  the  ordinances  are  valid  exer- 
dsea  of  legislative,  administrative,  or  po- 
lice powers  conferred  on  plalntifr,  and  are 
valid  and  enforceable  contracts  between 
plaintiff  and  defendant,  consumers  of  gas 
have  no  such  Interests,  not  represented  by 
plaintiff,  as  entitle  them  to  be  heard  in  de- 
fense of  the  suit  WliUe  they  might  not  be 
bound  by  the  decree,  so  as  to  afTect  their 
right  to  demand  gas  from  defendant  for  light- 
ing purposes,  if  any,  they  have  not  such  right 
to  be  heard  on  the  issues  Involved  here  as  to 
make  them  necessary  parties  to  the  suit 
:Nalrin  v.  Kentucky  Heating  Co.  (Ky.)  86  S. 
W.  (578. 

[2]  Nor  on  the  principles  of  the  bill  do  we 
think  there  would  be  adequate  remedy  at  law. 
It  is  claimed  that  one  remedy  would  be  by  en- 
forcing criminal  ordinances  against  the  use  of 
natural  gas  for  lighting  purposes,  and  the 
remedy  by  mandamus.  If  the  ordinances  are 
valid  and  enforceable,  we  do  not  think  these 
remedies  would  be  adequate.  Besides  equity 
Is  a  more  adequate  and  complete  remedy  and 
Jurisdiction  is  well  founded  on  right  to  spe- 
cific execution  of  valid  ordinance  contracts. 
City  of  Moundsville  v.  Ohio  River  R.  R.  Co., 
37  W.  Va.  92,  16  S.  E.  514,  20  L.  K.  A.  161. 
AH  other  grounds  of  defense  relied  on  in  the 
donurrer  are  also  covered  in  the  answer,  and 
need  not  be  separately  considered.  Summar- 
ized by  the  learned  Judge  below,  they  are  as 
follows: 

"1.  The  city  of  Wheeling  was  without  power 
to  pass  such  an  ordinance  as  that  under  which 
it  seeks  to  limit  defendant's  sale  of  gas. 

"2.  The  condition  limiting  the  right  of  the 
defendant  to  sell  gas  creates  a  monopoly  in  the 
sale  of  gas  for  lighting  purposes,  and  for  that 
reason  it  is  void. 

"3.  Said  condition  is  in  restraint  of  trade  and 
contrary  to  public  policy. 

"4.  Said  condition  gives  rise  to  discrimination 
between  classes  of  consumers,  la  therefore  un- 
reasonable and  void." 

And  we  will  add  another  not  fully  compre- 
hended perhaps  by  those  stated,  and  founded 
on  the  broad  principles  of  Justice  and  equity: 

6.  That  the  enforcement  of  the  conditions  im- 
tiosed  by  said  ordinances  in  this  case  would  be 
arbitrary  and  unreasonable,  and  would  impose 
bardens  upon  and  deprive  the  people  of  benefits 
to  which  they  are  justly  entitled,  resulting  in 
partiality  and  prejudice  unwarranted  by  law. 


The  allegations  of  the  answer  bearing  on 
these  propositions,  and  particularly  the  last 
one,  briefly  stated  are: 

That  defendant  has  never  sold  gas  for 
lighting  purposes  without  consent  of  coun- 
cil, that  all  gas  is  served  through  meters,  up- 
on applications  in  writing,  limiting  consum- 
ers to  the  use  of  gas  for  heating  purposes 
only;  that  when  gas  passes  the  meter  it  be- 
comes the  property  of  the  consumer,  and  de- 
fendant has  no  control  of  the  use  made  of 
the  gas,  except  by  arbitrarily  shutting  it  off 
at  the  street,  In  violation  of  its  duty  as  a 
public  service  corporation  to  serve  the  con- 
sumer with  gas  for  heating  purposes;  that 
one  Henry,  a  consumer  of  natural  gas,  on  a 
charge  of  using  It  for  lighting  purposes.  In 
violation  of  a  city  ordinance  against  such 
use,  was  found  guilty  in  plaintiffs  police 
court,  but  on  appeal  to  the  criminal  court  of 
Ohio  County  was  acquitted,  such  ordinance 
imposing  a  fine  of  not  less  than  one  nor  more 
than  one  hundred  dollars,  with  costs  and  im- 
prisonment. 

That  as  showing  the  good  faith  of  defend- 
ant. It  had  as  late  as  June,  1908,  denied  the 
request  of  a  member  of  plaintiff's  dty  coun- 
cil to  use  natural  gas  for  lighting  purposes; 
that  without  defendant's  consent  the  presi- 
dent of  the  board  of  gas  trustees,  managing 
the  plaintiff's  gas  plant,  and  one  of  the  per- 
sons responsible  for  the  instltntion  of  this 
suit,  is  using  natural  gas  supplied  by  defend- 
ant in  lighting  buildings  owned  by  him;  that 
the  depletion  in  piaintifTs  revenues  from  the 
manufacture  and  sale  of  manufactured  gas 
has  been  due  not  so  much  to  the  misuse  by 
patrons  of  natural  gas  furnished  through  de- 
fendant's pipe  lines,  but  to  the  miserable 
management  of  plaintiff's  gas  plant,  the  bad 
quality  of  Its  product,  and  also  to  the  com- 
petition of  electric  lighting  companies  admit- 
ted to  the  streets,  alleys  and  public  grounds 
to  serve  electricity  In  competition  with  plain- 
tiff's manufactured  gas,  such  electric  light 
furnished  being  cheaper  and  better  and  more 
desirable  In  every  way  than  the  manufactur- 
ed gas  supplied  by  plaintiff,  said  answer  in- 
stancing the  many  houses  which  had  discard- 
ed manufactured  gas  for  electilclty  for  the 
reason  aforesaid;  that  plaiutUTs  gas  plant 
has  become  dilapidated,  leaky  and  Incapable 
of  manufacturing  gas  fit  for  consumption, 
and  that  though  representing  an  investment 
of  many  thousand  dollars,  and  covered  by  a 
bonded  Indebtedness,  such  fact  furnishes  no 
valid  excuse  or  groimd  for  the  enforcement 
of  the  conditions  imposed  upon  defendant  In 
said  franchise  ordinances  nor  for  arbitrarily 
and  unjustly  attempting  through  defendant 
to  enforce  the  same  against  consumers  of  nat- 
ural gas;  that  natural  gas  supplied  through 
defendant's  pipes  furnishes  a  much  better 
light  than  the  Impure  and  dangerous  product 
furnished  by  plaintiff,  and  at  a  price  from 
four  to  Ave  times  less  per  thousand  cubic  fee* 
than  the  inferior  product  oX  plaintiff;   that 
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la  Us  attempt  to  snfotce  the  use  of  gas  sup- 
plied by  plaintiff  It  has  from  time  to  time  In 
the  past  purchased  natnrat  gas  from  defend- 
ant, and  supplied  the  same  to  Its  patrons, 
eharglng  them  the  price  of  manufactured 
gas,  when  they  could  have  been  supplied  with 
an  lllumlnant  much  cheaper  and  of  a  better 
quality  through  defendant's  pipes;  that  thou- 
sands of  residents  in  said  city  are  not  reach- 
ed by  the  service  pipes  of  the  plaintiff,  but 
are  reached  by  defendant's  lines,  and  who  by 
consent  of  the  plaintiff  hare  been  using  nat- 
ural gas  supplied  by  defendant  for  lighting 
purposes,  and  at  prices  one  third  less  than 
the  cost  of  manufactured  gas  paid  by  the 
lees  fortunate  inhabitants  of  said  city,  who 
Hve  within  the  reach  of  plaintiff's  service 
pipes,  all  of  which  it  is  alleged  amounts  to 
class  legislation,  undue  discrimination,  and  is 
arbitoary  and  unjust  and  not  promotive  of 
any 'purpose  for  which  power  was  delegated 
to  plaintiff,  or  inherently  possessed  by  it; 
Ibat  defendant  has  at  no  time  desired  to  en- 
ter into  competition  with  the  plaintiff  in  the 
sale  of  gas  for  lighting  purposes,  and  that  to 
tJie  best  of  its  ability  it  has  refrained  from 
making  such  sales,  tliat  the  value  of  gas  con- 
■cmed  by  patrons  for  lighting  purposes 
through  its  lines  would  not  exceed  fifteen 
hundred  to  two  thousand  dollars  per  annum, 
and  that  the  rate  charged  by  plaintiff  for 
aaanufactured  gas  would  not  in  any  one  year 
exceed  the  sum  of  five  thousand  dollars,  sums 
80  email  as  not  to  Justify  plaintiff  in  the  ar- 
bitrary and  unjust  imposition  of  its  bad  and 
Inferior  product  upon  its  citizens.  And  last- 
ly It  Is  alleged  that  plaintiff  in  the  exercise 
pt  its  governmental  power  over  its  streets,  al- 
leys, and  public  grounds,  and  to  grant  the 
mse  thereof  to  defendant  and  other  corpora- 
tions, has  no  power  to  impose  conditions  on 
snch  grants  as  would  create  a  monopoly  in 
its  favor  of  a  purely  private  enterprise,  such 
as  the  manufacture  and  sale  of  gas,  and  that 
the  attempted  exercise  of  such  power  in  this 
Instance  so  as  to  deprive  its  citizens  of  the 
beneficial  use  of  natural  gas  for  illuminating 
purposes,  is  unjust,  oppressive,  illegal  and 
unconstitutional. 

[3,41  On  the  first  proposition.  At  that 
time  the  city,  by  the  act  of  its  incorpora- 
tion, had  power  and  authority  to  open,, lay 
out,  and  graduate  streets,  to  pave  or  other- 
wise improve  the  same,  and  "generally  to  pr- 
daln  and  enforce  such  regulations  respect- 
ing the  same  as  shall  be  proper  for  the 
health.  Interest  or  convenience  of  the  inhab- 
itants of  said  city."  It  is  to  this  power  that 
we  are  referred  for  the  enactment  of  the 
franchise  ordinances  in  question.  Charter 
powers  thus  limited  have  generally  here  and 
elsewhere  been  construed  as  giving  munici- 
palities authority  to  grant  the  use  of  its 
•treets,  alleys  and  public  grounds  to  gas  com- 
panies, electric  companies,  telephone  and 
telegraph  companies,  and  other  public  serv- 
ice corporations,  but  as  not  Including  the 
power  to  give  the  exclusive  use  thereof  for 


such  purposes  to  any  one  company,  and  that 
this  power  also  implies  the  discretionary 
po*er  to  refuse  such  privilege.  Gas  Co.  v. 
Parkersburg,  30  W.  Va.  440,  4  S.  E.  650; 
Richards  t.  Clarksburg,  30  W.  Va.  491,  4 
S.  B.  774 ;  Arbenz  y.  Wheeling  A  H.  R.  Co., 
33  W.  Va.  1,  10  S.  E.  14,  5  L.  B.  A.  371; 
Clarksburg  Electric  Light  Co.  v.  Clarksbnrg, 
47  W.  Va.  789,  35  S.  B.  994,  50  L.  B.  A.  142. 
And  as  we  see,  section  1  of  the  ordinance  Inr 
question  here  limited  the  grant  to  "natural 
gas  for  heating  purposes."  And  where  the 
power  of  making  or  refusing  the  grant  ex- 
ists. It  has  uniformly  been  held,  so  far  as 
we  can  find,  that  there  la  power  to  limit 
the  grant  to  a  particular  use.  Allegheny 
City  V.  Bailway  Co.,  169  Pa.  411,  28  Atl. 
202;  Plymouth  Township  v.  Bailway  Co., 
168  Pa.  181,  82  Aa  19;  Gas  Light  Co.  y.  Gas 
Co.,  161  Pa.  510, 29  Aa  101;  CircleviUe  Idght 
&  Power  Co.  v.  Buckeye  Light  &  Gas  Co.,  69 
Ohio  St.  250, 69  N.  B.  486.  But  of  course  such 
limitation  must  not  be  violative  of  any  rule 
of  law  or  public  i>ollcy,  and  we  think  we 
may  add,  be  unjustly  arbitrary,  dlscrimina- 
tive,  or  oppressive,  or  be  such  aa  to  work 
injustice  and  impose  burdens  upon  the  peo- 
ple, or  deprive  them  of  rights  to  which  they 
would  otherwise  be  entitled.  Of  this  latter 
proposition  more  will  be  said  hereafter.  We 
think  it  quite  clear  as  a  general  proposition, 
that  a  municipal  corporation  has  power  to 
limit  the  use  of  Its  streets,  alleys  and  public 
grounds  for  particular  purposes.  Hie  au- 
thorities cited  say  unless  restrained  by  some 
law  forbidding  it  such  municipality  may 
limit  a  franchise  to  one  person  or  corpora- 
tion for  furnishing  gas  for  lighting,  to  an- 
other to  furnishing  gas  for  heating  purposes, 
to  another  to  furnishing  electric  light,  to 
another  to  carrying  passengers,  and  so  forth, 
without  violating  any  rule  of  law,  public 
policy,  or  private  right  In  Its  abstract, 
therefore,  we  must  deny  the  first  proposi- 
tion. 

The  second  proposition  is  that  the  condi- 
tion imposed  in  defendant's  franchise  ordi- 
nance is  void.  The  proper  solution  of  this 
question,  as  vras  said  in  the  opinion  of  the 
court  below,  depends  upon  the  answers  t» 
be  given  to  the  propositions  remaining  to  be 
considered. 

[S,  6]  The  first  of  these  is.  Does  this  condi- 
tion or  limitation  create  or  give  rise  to  a 
monopoly  inhibited  by  law?  Before  this 
ordinance  was  granted,  plaintiff,  by  succes- 
sion to  the  rights  of  the  Wheeling  Gas  Com- 
pany, tacorporated  by  act  of  1830,  and  by 
the  power  inherent  of  refusing  the  grant, 
except  upon  condition,  and  to  refuse  said 
grant  upon  any  condition,  was  in  the  enjoy- 
ment of  an -absolute  monopoly  In  the  manu- 
facture and  sale  of  Illuminating  gas.  The 
right  to  this  privilege  was  one  which  could 
not  be  taken  away  except  by  legislative  act 
or  by  its  own  voluntary  action.  Conceding 
that  the  exclusive  privilege  given  by  the  act 


Digitized  by  VjOOQIC 


W.  Va.)     OXTT  OF  WHKELINO  T.  NATUR AIi  OAS  CO.  OF  WEST  TUtaUTIA 


849 


to  the  Wheeling  Gas  Company  for  tblrty 
years  expired  at  tbe  end  of  that  term,  this 
fact  did  not  deprive  plaintiff  of  the  right 
to  maintain  its  monopoly  by  denying  the 
use  of  its  streets,  alleys  and  public  grounds 
to  others  to  come  into  competition  with  it  for 
the  sale  of  gas,  or  to  Impose  such  conditions 
In  granting  franchises  as  were  not  inhibited 
to  it  or  TloIatiTe  of  some  rule  of  law  or  pub- 
lic policy.  The  rule  may  be  and  perhaps 
Is  different  in  those  JurisdictlonB  where  pub- 
lic service  corporations,  such  as  gas  com- 
panies, do  not  derive  the  right  to  exercise 
their  privileges  directly  from  the  municipali- 
ties, but  from  constitutional  or  statutory 
grants.  In  re  William  Henry  Johnston,  137 
Cal.  115,  69  Pac  973 ;  Gas  Light  Co.  of  New 
Brunswick  v.  Borough  of  South  River,  77 
K.  J.  Eq.  487,  77  Atl.  473,  and  cases  cited, 
are  sufficiently  illustrative  of  this  proposi- 
tion. While  our  cases  hold,  with  the  de- 
cisions of  many  other  states,  that  exclusive 
srants  may  not  be  given  to  persons  or  cor- 
porations for  public  ntUitles,  nevertheless 
where  a  municipal  coriMration  has  the  right 
of  arbitrarily  refusing  grants  to  more  than 
one  person  or  corporation  such  grant  may 
operate  to  create  a  monopoly,  but  not  one 
Inhibited  by  law.  The  rule  is  different,  of 
course,  in  those  jurisdictions  where  such  dis- 
cretion has  been  taken  away  or  not  conferred 
upon  municipal  authoritieB.  Though  munic- 
ipalities derive  th^  powers  from  constl- 
tntional  or  legislative  grants,  they  may  by 
the  exercise  of  their  discretionary  powers 
refuse  rights  to  others  and  thereby  main- 
tain monopolies  in  themselves,  but  the  mo- 
nopolies thus  enjoyed  are  not  unlawful  or 
within  tbe  ancient  definition  of  a  monopoly, 
Inhibited  by  law.  Whoi  a  municipality  is 
gi.vea  authority,  as  here,  to  supply  its  in- 
babltants  with  gas,  water,  light  or  electric- 
ity, or  any  other  commodity,  it  must  be  as- 
sumed that  it  was  the  legislative  intent  that 
it  might  occupy  tbe  field  to  the  exclusion 
of  aU  others,  without  violating  any  rule  of 
law  or  public  policy.  In  such  cases  the  right 
thus  reserved  is  different  from  exclusive 
rl^t  granted  a  private  corporation,  for  In 
the  former  case  the  right  is  exercised  by 
and  for  the  people,  not  for  profit,  but  for 
the  public  welfare.  This  proposition  is  vig- 
orously controverted  by  counsel  for  appel- 
lant, but  we  think  it  well  founded  in  reason, 
and  its  proper  application  is  further  illus- 
trated in  State  Dispensary  laws  which  have 
been  upheld.  Plumb  v.  Christie,  103  Ga.  686, 
30  S.  B.  759,  42  li.  R.  A.  181. 

(7,  t]  AnoUier  rule  of  frequent  application 
ia  that  when  public  service  corporations  ac- 
cept franchisee.  If  the  conditions  be  lavrful, 
they  accept  them  with  all  tbe  burdens  im- 
posed, and  are  estopped  to  deny  the  condi- 
tions or  their  validity.  Dillon  on  Monldpal 
Ooiporatlons  (6th  Ed.)  section  1229,  states 
this  rule  thus: 

"And  in  those  jurisdictions  in  which  a  limit 
to  tli«  pswet  of  the  municipality  to  attach  con- 


ditions is  recognized,  the  attempt  to  impose  a» 
unlateftil  or  invalid  condition  is  regarded  as  a 
mere  nullity,  and  tbe  validity  of  the  consent  or 
franchise  is  not  affected  thereby.  But  in  other 
jurisdictions  tbe  principle  of  ettoppel  appears 
to  be  applied,  and  it  is  held  that  a  railroad  com- 
pany or  other  public  service  corporation,  which 
has  accepted  the  benefit  of  a  grant  or  consent 
with  a  condition  attached  thereto,  is  estopped 
to  contest  the  validity  of  the  condition  either 
as  ultra  viret  the  municipality,  or  as  beyond  its 
own  powers,  and  is  bound  thereby." 

And  in  jurisdictions  of  the  first  class  the 
rule  is,  If  it  is  divisible,  to  disregard  tbe 
unlawful  or  Invalid  part  of  the  condition, 
leaving  the  remaining  part  unaffected  there- 
by. Illinois  Trust  Se  Savings  Bank  v.  Arkan- 
sas City,  76  Fed.  271,  22  C.  G.  A.  171,  34  L.  B. 
A.  518,  elaborate  opinion  of  Judge  Sanborn. 
The  cases  cited  by  Mr.  Dillon  In  note  2,  of  the 
section  quoted  from,  also  Illustrate  the  appli- 
cation of  this  rule.  And  an  examination  of  the 
authorities  cited  by  him  will  show  that  the 
rule  of  estoppel  in  jurisdictions  of  the  second 
class  is  applied  only  where  the  corporation 
or  person  accepting  the  franchise  has  enjoy- 
ed its  benefits,  and  has  thereby  assumed 
some  obligation  of  money  or  service  which 
it  ought  not  to  escape.  Rutherford  v.  Hud- 
son River  Traction  Co.,  73  N.  J.  Law,  227, 
63  AtL  84;  Potter  y.  Calumet  Electric  St 
Ry.  Co.  (0.  O.)  168  Fed.  621;  Postal  TeL 
Cable  Co.  v.  City  of  Newport  (Ky')  76  S.  W. 
159 ;  Selectmen  of  Clinton  v.  Worcester,  etc., 
St  Ry.  Co.,  199  Mass.  279,  85  N.  B.  607; 
Western  Paving  &  Supply  Co.  v.  Citizens' 
St  R.  R.  Co.,  128  Ind.  525,  26  N.  E.  188,  28 
N.  E.  88,  10  L.  R.  A.  770,  25  Am.  St  Rep. 
462 ;  Chicago  Gen.  Ry.  Co.  v.  City  of  Chica- 
go, 176  lU.  253,  52  N.  E.  880,  66  L.  R.  A. 
959,  68  Am.  St  Rep.  188 ;  People  v.  Subur- 
ban R.  R.  Co.,  178  lU.  594,  53  N.  E.  349,  49 
L.  R.  A.  650 ;  and  our  case  of  St  Mary's  v. 
Hope  Natural  Gas  Co.,  71  W.  Va.  76,  76  S.  B. 
841,  43  L.  R.  A.  (N.  S.)  994.  We  find  no 
rule  of  law  or  authority  for  the  proposition 
that  conditions  imposing  hardships  upon  or 
unjust  diserlminations  between  citizens  and 
patrons  of  a  public  utility,  or  depriving  them 
of  rights,  enjoyed  by  others,  may  be  arbi- 
trarily enforced  to  the  detriment  of  the  pub- 
lic served,  or  estopping  such  company  from 
denying  the  invalidity  thereof,  or  the  right 
of  the  municipality  to  enforce  the  same  un- 
der conditions  working  such  detriment  and 
injury. 

The  next  question  is,  \b  such  condition  con- 
trary to  public  policy  and  void  for  that  rea- 
'son?  Abstractly  speaking,  we  would  have 
to  answer  no,  for  as  was  pertinently  said  by 
the  opinion  of  Judge  Hervey  in  tbe  court  be- 
low, all  exclusive  grants  or  franchises  are 
not  invalid.  If  there  is  legislative  authority 
therefor  they  will  be  upheld.  Here  the 
plaintiff  bad  authority  le^slatively  given  to 
grant  or  withhold  the  franchise  to  defend- 
ant, and  in  its  corporate  capacity  to  manu- 
facture and  sell  gas  to  its  citizens,  and  as 
we  have  said,  by  withholding  the  right  from 
others,  to  maintain  a  monopoly  therein  witb- 
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In  Itself,  without  ylolating  any  role  of  law 
or  public  policy.  The  decisions  already  cit- 
ed for  other  propositions  will  fully  support 
this  one. 

[9]  Lastly,  and  comprehending  the  fourth 
and  fifth  grounds  of  defense,  does  or  will  the 
enforcement  of  the  condition  of  defendant's 
franchise  work  a  discrimination  between  the 
difterent  classes  of  consumers  of  gas,  those 
reached  and  those  not  reached  by  the  plaln- 
tilTs  gas  mains,  and  between  users  of  gas 
and  users  of  electricity  supplied  by  electric 
light  companies,  justifying  a  court  of  equity 
in  withholding  its  inJunctlTe  process,  and 
denying  plaintiff  right  of  recovery  as  for  a 
technical  breach  of  the  condition  so  sought 
to  be  enforced?  This  is  the  feature  of  this 
case  distinguishing  it  trom  others.  Though 
defendant  has  denied  any  breach  of  the  con- 
dition, the  admissions  in  its  answer  and  the 
proof  taken  show  conclusively  that  gas  had. 
been  consumed  by  persons  served  by  it  with 
natural  gas  for  lighting  purposes,  and  that 
it  had  received  pay  therefor,  and  this,  as  the 
court  below  held,  may  have  constituted  a 
'  technical  breach.  But  should  a  court  of 
equity,  under  the  circumstances  alleged  and 
shown  In  the  evidence,  enforce  this  condi- 
tion against  defendant  and  mulct  it  in  dam- 
ages, when  it  has  not  connived  at  or  inten- 
tionally violated  the  condition,  and  when 
rights  equally  as  detrimental  to  Its  inter- 
ests as  a  manufacturer  of  gas  have  been 
given  to  electric  light  companies  and  others 
supplying  light?  And  would  it  be  equitable 
and  Just  to  thereby  deny  to  some  privileges 
enjoyed  by  others  when  plaintiff  has  faUed 
to  serve  its  citizens  vrlth  a  merchantable 
quality  of  manufactured  gas,  forcing  some 
involuntarily  to  use  defendant's  gas,  or  to 
go  without  either?  We  do  not  think  so. 
True  the  biU  represents  plaintiff's  desire  to 
maintain  and  protect  its  gas  plant,  but  it 
has  wholly  disregarded  this  object,  as  the 
evidence  shows,  in  allowing  electric  light 
companies  to  come  into  competition  with  it 
in  the  sale  of  its  illuminant.  It  seems  to  us 
this  evinces  lack  of  good  faith  on  the  part 
of  the  plaintiff,  and  deprives  its  citizens  ar- 
bitrarily and  unjustly  and  with  great  dis- 
crimination from  procuring  a  better  light 
at  much  less  expense- than  Is  produced  by 
electricity  or  the  manufactured  gas  produced 
by  plaintiff.  The  nearest  approach  to  this 
case  Is  Nairln  v.  Kentucky  Heating  Ck>.,  su- 
pra, but  it  does  not  come  up  to  this  case. 
That  was  a  suit  to  enjoin  a  heating  com- 
pany from  cutting  off  a  supply  of  natural 
gas  to  plaintlfTs  property,  upon  the  ground 
that  it  was  being  used  for  lighting  purposea 
The  defense  of  the  heating  company  was 
that  it  had  been  previously  enjoined  from 
supplying  gas  for  lighting  purposes,  and  had 
then  been  adjudged  in  contempt  of  the  low- 
er court  for  allowing  consumers  to  use 
natural  gas  for  that  purpose.  The  Injunction 
was  denied  mainly  on  the  ground  of  failure 
to  allege  a  contract  for  the  supply  of  gas 


for  any  purpose.  But  this  was  by  a  divided 
court  In  an  opinion  marked  "Not  to  be  offi- 
cially reported."  A  full  history  of  this  case 
and  of  Utigatlon  pertaining  to  the  subject 
may  be  found  by  reference  to  the  decisions 
dted,  and  to  Kentucky  Heating  Co.  v.  Louls- 
viUe  Gas  Company,  109  Ky.  428,  69  S.  W. 
490 ;  Kentucky  Heating  Co.  v.  Louisville  Gas 
Co.  (Ey.)  Id.  1090:  Kentucky  Heating  Co. 
T.  LoulsvlUe  Gas  Co.  (Ky.)  63  S.  W.  751; 
Kentucky  Heating  Co.  v.  Louisville  Gas.  Co. 
(Ky.)  70  S.  W.  656.  The  contest  involved  In 
these  cases  wais  between  two  competing  com- 
panies over  the  right  to  supply  artificial  and 
natural  gas  for  heating  and  lighting  pur- 
poses, but  no  snch  grounds  for  denial  of 
equitable  relief  as  are  presented  here  were 
presented  in  those  cases,  and  the  Kentucky 
court  was  much  divided  on  the  questions  in- 
volved. All  these  cases  except  the  first,  re- 
ported in  109  Ky.  428,  50  8.  W.  490,  and  In- 
cluding the  case  in  86  S.  W.  supra,  are 
marked  "Not  to  be  officially  reported." 
Counter  to  the  proposition  for  which  these 
cases  are  dted  is  Springfield  v.  Springfield 
Gas  Co.,  7  Ohio  Law  Bep.  530,  31  Ohio  Clr. 
Ct  B.  446,  affirmed  by  the  Supreme  Court  in 
81  Ohio  St  537,  91  N.  E.  1139.  In  that  case 
the  defendant  company,  which  had  a  fran- 
chise from  the  dty  to  supply  manufactured 
gas,  purchased  the  rights  and  franchises  of 
another  company  having  right  to  supply  nat- 
ural or  produced  gas  for  heating,  fuel  and 
power  purposes  only.  With  the  rights  of  both 
companies,  defendant  refused  to  supply  natu- 
ral gas  for  illuminating  purposes,  and  it  de- 
fended under  the  franchise  limiting  the  natu- 
ral gas  company  to  supplying  natural  gas  for 
heating,  fuel  and  power  purposes  only.  Nat- 
ural gas,  with  the  knowledge  and  consent  of 
both  companies,  had  been  used  and  paid  for 
by  the  patrons  of  these  companies  for  Uluml- 
nadng  purposes,  and  upca  the  application  of 
the  dty  solldtor  in  the  name  of  the  City  of 
Springfield  defendant  was  enjoined  from  vio- 
lating Its  obligations  to  furnish  natural  gas 
for  lighting  purposes  upon  the  prindples 
enunciated  in  the  decision,  that  a  munidpaU- 
ty  is  without  authority  to  prescribe  by  ordi- 
nance that  a  commodity  acquired  by  Its  In- 
habitants shall  not  be  used  for  any  purpose 
that  is  not  dangerous  or  Injurious,  and  hold- 
ing the  provision  in  the  ordinance  referred 
to  void.  If  the  broad  prindples  of  equity  in- 
voked in  that  case  were  properly  applied 
there  they  may  certainly  and  with  equal  or 
greater  propriety  be  applied  in  the  disposi- 
tion of  the  case  at  bar.  Munidpal  corpora- 
tions are  created  to  promote,  not  to  hinder, 
the  public  good.  In  the  exerdse  of  their 
powers  they  are  limited  to  those  expressly 
granted,  those  necessarily  or  fairly  implied, 
in  or  inddent  to  the  ix>wers  expressly  grant- 
ed, and  those  essential  to  the  declared  ob- 
jects and  purposes  of  the  corporation,  not 
simply  convenient  but  indispensable.  In 
granting  the  franchise  to  defendant  plalntUT 
was  exercising  not  a  police  power,  but  one 
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legisIatlTe  and  adminlstretlTe  in  character, 
and  as  we  have  already  Indicated,  we  find 
no  want  of  power  in  the  abstract  to  Impose 
limitations  and  conditions.  And  while  eqni> 
ty  will  generally  follow  the  law  ill  the  en- 
forcement of  purely  legal  rights  there  are 
limitations  to  this  role.  It  "does  not  apply 
where  the  express  provisions  of  any  law  are 
violated  hy  the  contract,  nor,  in  general, 
where  the  interests  of  the  public,  or  of  third 
parties,  would  be  injuriously  affected  by  Its 
fnlflllment"  Broom's  Legal  Maxims,  (Stb 
Ed.)  S41;  Lowtber  Oil  Co.  y.  MUler-Sibley 
on  Co.,  63  W.  Va.  601,  611,  44  S.  E.  433,  97 
Am.  St.  Rep.  1027.  Would  not  the  enforce- 
ment of  the  condition  of  defendant's  fran- 
chise work  great  injury  to  and  hardship  on 
many  of  plalntifTs  citizens,  be  arbitrary,  dis- 
criminative and  unjust,  and  deprive  them 
of  rights  they  might  otherwise  and  are  real- 
ly entitled  to  enjoy?  We  think  it  would.  In 
this  connectioD  what  was  said  by  Judge 
Poffenbarger,  In  Town  of  Fulton  v.  Norte- 
man,  60  W.  Va.  662,  674,  65  S.  B.  658,  663  (6 
li.  B.  A.  [N.  S.]  311),  is  quite  pertinent: 

"It  is  further  to  be  observed,  on  a  view  of 
the  decisiona  to  which  reference  has  been  made, 
that,  in  almost  every  case  of  condemnation  for 
unreasoDablenesB,  restraint  of  trade,  adverse- 
neas  to  common  right,  discrimination  or  want  of 
authority,  an  apparent  ground  of  authority  and 
color  of  legality  has  been  discoverable  in  the 
terms  of  the  ordinance.  But  it  is  not  enough 
tliat  an  ordinance  la,  in  aome  senae  or  degree, 
promotive  of  the  purpose  for  which  the  power 
to  pass  it  was  given.  It  must  also  be  free  from 
those  elements  which  the  courts  have  declared 
to  be  vicious  In  legal  contemplation.  In  en- 
deavoring to  promote  health,  preserve  order,  en- 
courage trade,  and  abate  nuisances,  corporate  au- 
thoritiea  must  avoid  discrimination,  oppression, 
excess  of  authori^  and  other  thinga  which  are 
forbidden  to  them.  An  ordinance,  to  be  valid, 
most  be  within  the  corporate  power,  promotive 
of  the  pnrpoae  for  which  the  power  was  dele- 
gated, or  is  inherently  possessed,  and  free  from 
the  vice*  of  unreasonableness,  partiality,  ar- 
bitrariness and  unconstitutionality.  Whether  It 
combines  all  these  requisites  is  to  be  determined 
by  its  operation  and  effect,  whatever  the  osten- 
sible purpose  or  eftect,  disclosed  by  its  mere 
letter,  may  be." 

Moreover,  it  has  been  many  times  decided 
that  though  a  statute  may  be  lawful  as  ap- 
plied to  some  person  it  may  nevertheless  be 
rendered  invalid  in  its  application  to  others, 
it  Its  enforcement  would  deprive  them  of 
legal  and  constitutional  rights.  Railway  Co. 
V.  Conley  &  Avis,  67  W.  Va.  129,  67  S.  E.  613. 

When  a  municipality  stein  outside  its 
purely  governmental  sphere,  to  engage  in  a 
purely  business  enterprise,  its  contracts, 
rights  and  obligations  are  measured  by  the 
same  mles  applicable  to  private  persons. 
Wigal  v.  City  of  Parkersburg,  81  S.  E.  554, 
decided  at  this  term.  If  the  old  Wheeling 
Gas  Company,  to  whose  rights  plaintiff  suc- 
ceeded, under  the  act  of  1850,  was  here  com- 
plaining in  the  place  of  plaintiff,  and  it  had 
neglected  Its  duty  to  serve  the  public  with 
a  good  quality  of  gas,  as  plaintiff  has  done, 
and  under  the  circumstances  and  conditions 
disclosed  here^  would  any  oonrt  of  equity  en- 


tertain it,  and  enforce  against  defendant  the 
condition  of  its  franchise,  and  thereby  force 
upon  the  citizens  served  the  use  of  gas  unfit 
for  consumption,  and  deprive  them  of  rights 
enjoyed  by  others  in  the  use  of  a  better  and 
cheaper  gas?  We  do  not  think  so.  We 
think  that  would  be  an  abuse  of  equitable 
process.  If  so  upon  what  principle  has  plain- 
tiff any  better  right?  We  think  It  has  none. 
We  are  not  called  upon  to  decide  and  do  not 
decide,  what  a  court  of  equity  should  do  un- 
der other  and  different  circumstances  and 
conditions,  but  under  those  disclosed  by  this 
record,  we  have  no  hesitation  in  holding 
upon  broad  equitable  principles  that  plaintiff 
is  not  entitled  to  the  relief  prayed  for. 

We,  therefore,  reverse  the  decree,  and  will 
enter  such  decree  as  we  think  the  circuit 
court  should  have  entered  dismissing  plain- 
tiff's bill  with  costs  to  defendant  here  and 
in  the  circuit  court  herein  expended. 

POFFENBARGER,  J.  (dissenting).  I  am 
unable  to  concur  in  the  opinion  and  decision 
in  this  cause. 

The  city  has  power  to  protect  its  own  prop- 
erty, even  though.  In  so  doing.  It  may  be  nec- 
essary to  deny  to  citizens  privileges  they  de- 
sire. Citizens  have  no  legal  right  to  require 
the  dty  to  grant  a  franchise  to  a  public  serv- 
ice corporation,  or  to  enforce  the  granting  of 
such  a  franchise  as  they  think  they  should 
have,  otherwise  than  by  the  election  to  the 
dty  offices,  of  men  ftivorable  to  the  grant  or 
the  particular  franchise.  Having  had  the 
legal  power  to  refuse  the  gas  company  any 
franchise  at  all,  it  necessarily  had  the  nar- 
rower and  lesser  power  to  grant  it  a  limited 
one.     All  this  the  majority  opinion  admits. 

Assuming  the  action  of  the  dty  council,  in 
the  granting  of  the  franchise,  to  have  been 
legislative,  the  court  declares  the  limitation 
upon  the  franchise  void,  because  it  works 
discrimination  between  dtlzens  and  sections 
of  the  city.  I  think  this  is  a  fallacious  posi- 
tion. The  action  of  the  council  was  not 
legislative  in  any  substantial  or  true  sens^ 
of  the  term.  Snch  a  franchise  is  a  mere  con- 
tract between  the  dty  in  Its  corporate  capadty 
and  the  corporation  rendering  the  service. 
Bluefleld  Water  Works,  etc.,  Co.  v.  City  of 
Bluefield,  69  W.  Va.  1,  70  S.  B.  772,  33  I*  R. 
A.  (N.  S.)  759 ;  Railroad  Co.  ▼.  Trladelphla, 
58  W.  Va.  487,  52  S.  E.  499;  Clarksburg  E. 
L.  Co.  ▼.  Clarksburg,  47  W.  Va.  739,  85  S.  E. 
994,  60  L.  R.  A.  142.  Hence  the  prlndple  de- 
clared and  applied  in  Fulton  v.  Nortemau,  60 
W.  Va.  562,  55  S.  E.  658,  9  Ij.  R,  A.  (N.  S.) 
1196,  is  not  applicable.  The  action  of  the 
council  was  merely  adiAlnlstratlve,  like  the 
building  of  a  bridge,  a  road,  or  schoolhouse, 
over  which  the  power  of  the  corporation  is 
plenary  and  irrevlewable.  County  Court  v. 
Boreman,  34  W.  Va.  87,  11  S.  E.  747.  Mani- 
festly the  gas  company  has  no  legal  right 
to  demand  anything  of  the  dty  other  than 
the  observance  of  the  contract  as  made,  and. 
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as  made,  It  expressly  excludes  the  right 
claimed  by  the  gas  company.  By  all  author- 
ities, the  citizen  has  nothing  more  than  a 
sort  of  moral  right  respecting  the  policy  of 
the  dty.  So  the  gas  company,  having  no 
legal  right  of  its  own,  can  derive  none  from 
the  MUzen,  for  be  has  none.  The  addition 
of  nan^t  to  naught  does  not  make  anything. 
That  the  gas  company  itself  has  no  right  to 
violate  the  condition  of  its  contract  with  the 
dty  is  virtually  admitted,  but  it  endeavors 
to  Jnstify  itself,  in  so  dolnig,  under  some  sort 
of  right  in  the  citizen.  The  latter's  lack  of 
power  to  control  the  dty  otherwise  than  by 
the  exercise  of  the  right  of  suffrage  has  been 
shown,  but,  if  he  had  any,  it  is  not  per- 
cdved  how  the  gaa  company  becomes  hla 
representative. 

The  gas  company  derives  its  general  pow- 
ers, not  from  the  dty,  but  from  general  laws, 
and  they  are  subject  to  this  Important  limi- 
tation: They  cannot  be  exercised  in  any  in- 
corporated dty  or  town  without  its  permis- 
sion. This  right  of  the  dty  or  town  to  grant 
or  refuse  such  permission  includes  the  right 
to  grant  it  upon  conditions,  and  it  may  limit 
such  public  service  corporation  to  the  ex- 
ercise, within  the  limits  of  the  dty  or  town, 
of  only  part  of  its  general  powers.  No  rea- 
son is  perceived  why  the  dty  may  not  parcel 
out  its  territory  among  a  number  of  public 
utility  concerns,  or  parcel  out  the  business 
among  them  on  the  basis  of  departments  as 
the  dty  of  Wheeling  has  divided  it  The 
Kentucky  cases  dted  in  the  majority  opinion 
so  hold.  That  some  of  them  were  ordered 
aot  to  be  officially  reported  does  not  deny 
them  the  dignity  of  precedents.  The  first 
one,  declaring  the  prindple  adhered  to  by  the 
later  ones,  was  ordered  to  be  reported,  and 
the  decision  appears  to  have  been  nuanimons. 

Foundation  for  this  dedsion  is  sought  in 
the  prlndples  of  equity  Jurisprudence,  but 
no  basis  for  It  there  is  perceived.  What  may 
be  deemed  moral  rights  in  dtizens  against 
munidpal  corporations  are  not  equities  and 
have  never  been  recognized  as  sudi.  This  is 
well  and  clearly  demonstrated  in  the  Park- 
ersburg  bridge  cases.  County  Court  v.  Bore- 
man,  S4  W.  Va.  87,  11  S.  ^  747,  and  County 
court  T.  Armstrong,  84  W.  Va.  S26,  12  &  E. 


488,  and  in  City  of  Charleston  t.  Littlepage, 
80  S.  E.  131,  and  Spedden  t.  Board  of  Educa- 
tion, 81  S.  E.  724,  dedded  at  this  term.  The 
question  is  one  of  municipal  policy  and  pow- 
er, in  which  mere  moral  rights  of  dtizens 
are  not  recognized  nor  cognizable,  except  by 
the  corporation  itself. 

The  opinion  also  contains  a  suggesticm  of 
disability  on  the  part  of  the  dty  to  sue  la 
equity  by  reason  of  its  miscondact  in  the 
operation  of  its  own  gas  plant,  but  the  dean 
hand  doctrine  has  no  application.  Gas  il- 
lumination \a  a  department  of  public  serrioe 
allotted  or  reserved,  by  competent  legal  au- 
thority, to  the  dty  itself,  and,  therefore,  does 
not  belong  to  the  gas  company.  Hence  any 
dereliction  of  duty  ob  Its  part,  respecting 
that  department,  was  not  inequitable  or 
wrong  conduct  toward  or  against  the  gas 
company.  Courts  of  equity  do  not  refuse 
people  relief  on  account  of  their  generally 
bad  character  or  their  wrongful  acts  having 
no  immediate  and  direct  connection  with  the 
subject-matter  of  the  relief  sought,  under 
the  dean  hand  rule  or  prindple.  Peters  ▼. 
Case,  02  W.  Va.  S3,  67  S.  E.  733,  13  U  B.  ▲. 
(N.  S.)  408.  To  bar  relief  the  inequitable 
condnct  must  have  occurred  in  and  about 
the  identical  subject-matter  of  the  bill  and 
have  been  to  the  injury  of  the  defendant. 
Obviously  the  doctrine,  has  no  applicatloB 
here. 

The  Ohio  case  of  Springfield  ▼.  SpringflelA 
Gas  Co.,  dted  and  relied  upon  in  the  major- 
ity opinion.  Is  not  applicable.  There  the  dty 
sued  to  compel  the  gas  company,  holding 
two  franchises,  one  for  natural  gas  for  fuel 
and  power  purposes  and  the  other  for  arti- 
ficial gas  for  illuminating  purposes,  to  fur- 
nish natural  gas  for  lighting  purposes.  By 
the  Institution  of  Its  suit,  as  wdl  as  its 
previous  demand,  it  assented  to  the  famish- 
ing of  such  gas  for  such  purposa  Here  the 
dty  has  not  given  such  consent  In  so  far  as 
it  releases  the  dty  from  its  contract  with 
the  gas  company,  the  dedsion  is  utterly  in- 
consistent with  the  Kentucky  cases  referred 
to,  as  well  as  with  sound  legal  principles. 

Judge  ROBINSON  Jdns  in  this  dissent 
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STATE  y.  RICHARDSON.    (No.  8870.) 

(Supreme  Court  of  South  C^aroliua.    July  9, 
1914.) 

1.  CmiaNAi.  Law  ({  260*)— AppeaIt-Rkcobd 

^— Ainrr  DA  V  ITS 

Under  Cr.  Code  1912,  J  94,  providing  tliat 
the  party  appealing  from  a  magistrate's  court 
■hall  serve  a  notice  of  appeal  stating  the  ground 
thereof,  section  96,  requiring  the  magistrate  to 
file  in  the  office  of  the  derk  of  the  court  such 
notice  with  the  record  and  statement  of  all  pro- 
ceediugi  in  the  case  and  the  testimony  in  writ- 
ing taken  at  the  trial,  and  signed  by  the  witness- 
es, and  section  98,  providing  that  the  appeal 
shall  be  heard  by  the  court  of  general  lee- 
sions  upon  the  grounds  of  exceptions  made,  and 
upon  the  papers  thereinbefore  required,  with- 
out the  ezaminatioD  of  witnesses  in  such  court, 
affidavits  submitted  by  accused  when  ,his  ap- 
peal was  heard  in  the  circuit  court,  contradict- 
ing the  magistrate's  report  of  the  testimony, 
constituted  no  part  of  the  proceedings  upon 
which  the  appeal  was  to  be  heard,  and  the  court 
properly  refused  to  consider  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  587-600;   Dec.  Dig.  {  260.*] 

2.  Cbuhnal  Law  ({  200*)— AppbaI/— Rkoobd 

— AvnDAVITS. 

Code  Civ.  Proc.  1912,  |  407,  providing,  rel- 
ative to  appeals  to  the  circuit  court  from  an  in- 
ferior court,  that  if  the  appeal  is  founded  on 
an  error  of  fact  not  affecting  the  merits  of  the 
action,  and  not  within  the  knowledge  of  the 
magistrate,  the  court  may  determine  the  al- 
leged error  of  fact  on  affidavits,  or,  in  its  dis- 
cretion, upon  examination  of  witnesses,  does 
not  apply  to  criminal  cases  in  view  of  section 
8,  whicn  provides  that  that  Code  is  divided  into 
two  i>arta,  and  that  the  first  relates  to  courts  of 
justice  and  their  jurisdiction,  and  the  second 
to  civil  actions;  section  407  being  in  the  sec- 
ond part 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  667-009;  Dec.  Dig.  {  260.*] 

3.  Cmmiuai,  '  Law  (§  252*)— JtrBisDicriow  of 

MAOIBTBATES   —  PBOSEOUTIONS      iRTOLVKNa 

TITT.K  TO  Real  Estatk. 

Code  Civ.  Proc  1912,  f  88,  providing 
that  in  eveiy  action  brought  in  a  court  of  mag- 
istrate, where  the  titie  to  real  property  shall 
come  in  question,  defendant  may  set  forth  in 
bis  answer  any  matter  showing  that  such  titie 
will  come  in  question,  and  that  the  magistrate 
•hall  thereupon  countersign  the  answer  and  de- 
liver it  to  plaintiff,  does  not  apply  to  criminal 
cases,  and  the  magistrate  in  a  criminal  case 
properly  refused. to  countersign  the  answer. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  if  526-636;   Dec.  Dig.  {  252.*] 

Apiieal  from  General  Sessions  Circuit 
Court  of  Dorchester  County;  O.J.  Samage, 
Special  Judge. 

"To  be  officially  reported." 

John  Richardson,  Jr.,  was  convicted  of 
trespass  after  notice,  and  he  appeals  from 
an  order  of  the  circuit  court  dismissing  an 
appeaL    Appeal  dismissed. 

Iiegar6  Walker,  of  Summerrllle,  for  ap- 
pellants. P.  T.  Hlldebrand,  of  Orangeburg, 
and  W.  A.  Holman,  of  Charleston,  for  the 
State. 

GART,  C.  3.  The  defendant,  John  Rich- 
ardson, Jr.,  was  convicted  before  a  magis- 
trate for  violating  section  241  of  the  Criminal 
Code,  which  provides  that  every  entry  upon 


the  lands  of  another,  after  notice  from  the 
owner  or  tenant  prohibiting  the  same,  shall 
be  a  misdemeanor.  The  sentence  Imposed 
upon  him  by  the  magistrate  was  that  he  pay 
a  fine  of  $50,  or  serve  30  days  at  bard  labor 
on  the  public  works  of  the  county.  He  ap- 
pealed from  the  sentence  to  the  circuit  court; 
but  his  appeal  was  dismissed,  whereupon  be 
appealed  to  this  court 

[1]  The  first  question  that  will  be  consid- 
ered is  whether  there  was  error  on  the  part 
of  his  honor,  the  presiding  Judge,  In  refus- 
ing to  consider  certain  affidavits. 

The  magistrate,  in  Ills  report  of  the  testi- 
mony, stated  that  Joseph  Bivens,  a  witness 
for  the  state,  testified  tliat  he  had  given  no- 
tice to  the  defendant  not  to  enter  upon  his 
lands  for  any  purpose.  When  the  appeal  was 
heard  In  the  circuit  court,  the  appellant  sub- 
mitted the  affidavit  of  Rene  Ravenel  and 
five  other  persons  to  the  effect: 

"That  he  was  present  at  the  trial  of  this  cose 
before  J.  E.  Carroll,  magistrate;  that  Joseph 
Bivens  testified,  not  only  once  but  several  times, 
that  he  had  given  notice  to  John  Richardson, 
Jr.,  not  to  enter  upon  any  of  his  lands  to  sur- 
vey the  same;  that  his  attorney,  Mr.  Holman, 
endeavored  to  get  him  to  say  that  he  had  given 
an  unqualified  notice  not  to  enter,  but  he  did 
not  testify  to  this." 

As  it  did  not  appear  from  the  record  what 
position  the  presiding  judge  took  In  regard 
to  the  affidavits  submitted  to  him,  the  mat- 
ter was  brought  to  his  attention,  and  be  filed 
the  following  order: 

"In  passing  on  the  above  case,  certain  affida- 
vits were  presented  bv  counsel  for  defendant 
In  my  discretion,  I  refused  to  consider  said  af- 
fidavits, but  based  my  judgment  on  the  testi- 
mony taken  before  the  magistrate." 

Section  94  of  Che  Criminal  Code  provides 
that  the  appellant  shall  serve  notice  of  ap- 
peal on  the  magistrate  within  five  days 
after  sentence. 
Section  05  thereof  Is  as  follows: 
"Within  ten  days  after  said  service  the  said 
magistrate  shall  file  in  the  office  of  the  clerk  of 
the  court  the  said  notice,  together  with  the 
record  and  statement  of  all  proceedings  in  the 
case,  and  the  testimony  in  writing  token  at 
the  trial  and  signed  by  the  witnesses." 

Section  08  thereof  Is  as  follows: 
"The  said  appeal  shall  be  heard  by  the  court 
of  general  sessions  upon  the  groundis  of  excep- 
tions made,  and  upon  the  papers  hereinbefore 
required,  and  without  the  examination  of  wit- 
nesses in  said  court  And  the  said  court  may 
either  confirm  the  sentence  appealed  from,  re- 
verse or  modify  the  same,  or  grant  a  new  trial, 
as  to  the  court  may  seem  meet  and  conform- 
able to  law. 

It  will  thus  be  seen  that  the  affidavits  con- 
stituted no  part  of  the  proceedings  upon 
which  the  appeal  was  to  be  heard,  and  that 
there  was  no  error  on  the  part  of  the  presid- 
ing judge  in  refusing  to  consider  them. 

[2]  It  is  true  section  407  of  the  CivU  Code 
provides: 

"If  the  appeal  is  founded  on  an  error  in  fact 
in  the  proceedings,  not  aSectiuK  the  merits  of 
the  action,  and  not  within  the  knowledge  of  the 
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magistrate,  the  court  may  determine  the  alleged 
error  in  fact  on  affidavits,  and  may,  in  its  dis- 
cretion, inquire  into  and  determine  the  same 
upon  examination  of  the  witnesses." 

There  are  several  reasons,  however,  why 
said  provision  is  Inapplicable  to  Uxe  case 
under  consideration,  one  of  which  Is  that 
this  Is  a  criminal  proceeding.  Section  8  of 
the  Code  of  Civil  Procedure  Is  as  follows: 

"This  Code  of  Procedure  is  divided  into  two 
parts:  The  first  relates  to  courts  of  justice 
and  their  jurisdiction ;  the  second  relates  to 
civil  actions  in  the  courts  of  this  state." 

Section  407  is  Included  in  the  second  part 
of  the  Code  of  Procedure.  State  v.  Pitts, 
12  S.  G.  180,  32  Am.  Rep.  608 ;  State  T.  Reyn- 
olds, 48  S.  O.  384,  26  S.  El.  679. 

The  exceptions  raising  this  question  are 
overruled. 

[8]  The  next  question  that  will  be  consider- 
ed is  whether  there  was  error  on  the  part  of 
the  presiding  judge  in  overruling  the  fol- 
lowing ground  of  appeal: 

"Because  the  magistrate  erred  in  refusing  to 
countersign  the  answer  of  defendant  at  the 
time  he  was  requested  so  to  do;  the  error  being 
that  section  88  of  volume  2  of  the  Code  oi 
Laws  of  S.  C.  1912  requires  the  magistrate  to 
countersign  such  answer." 

Section  88  is  as  follows: 

"In  every  action  brought  in  a  court  of  magis- 
trate where  the  title  to  real  property  shall  come 
in  question,  the  defendant  may,  either  with  or 
without  other  matter  of  defense,  set  forth  in 
his  answer  any  matter  showing  that  such  title 
will  come  in  question.  Such  answer  shall  be 
in  writing,  signed  by  the  defendant  or  his  at- 
torney, and  delivered  to  the  magistrate.  The 
magistrate  shall  thereupon  countersign  the  same 
and  deliver  it  to  the  plaintiff." 

The  case  of  State  v.  Holcomb,  63  S.  C. 
22,  40  S.  E.  1017,  sustains  the  ruUng  of  the 
presiding  Judge.  See,  also,  State  v.  Green, 
85  S.  G.  266,  14  S.  E.  619. 

This  court,  upon  the  request  of  the  appel- 
lant's attorney,  granted  him  permission  to 
review  the  case  of  State  v.  Holcomb,  63  S.  G. 
266,  40  S.  E.  1017.  After  careful  considera- 
tion, we  adhere  to  the  rule  therein  stated. 

These  conclusions  practically  dispose  of 
all  the  exceptions. 

Appeal  dismissed. 

HYDRICK,  WATTS,  FRASBR,  and  GAGE, 
JJ.,  concur. 


(14  Qa.  App.  813) 

HIOKS  Vk  GITY  OP  HAZLEHURST. 
(No.  5681.) 

(Court  of  Appeals  of  Georgia.    July  21,  1914.) 

(ByllahuB  by  the  Court.) 

1.  Municipal  Cospobationb  (J  642*)— Judg- 
ment OF  Matos  —  Apfeai.  to  CoTJHCn.  — 
Validitt  of  Obdinance. 

A  municipal  ordinance,  which  restricts  the 
right  of  appeal  from  the  judgment  of  the  mayor 
to  the  aldermen  or  common  council  of  a  munic- 
ipality, by  limiting  the  power  of  avxch  aldermen 
or  council  to  a  mere  affirmance  or  reversal  of 
the  antecedent  judgment  of  the  mayor,  is  not. 


because  of  such  limitation,  nnoonstitutional  or 
void. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (I  1412-1415;  Dec 
Dig.  I  642.*] 

2.  MUNICIFAI.  OOBPOBATIONS  ((  642*)— Pbos- 
KOUTION  tjNDKK  ObdINANOK— RxVIEW  —  R«- 

ruBAi.  OF  Cebtiobabi. 

The  trial  was  free  from  material  error,  and 
the  conviction  of  the  accused  was  authorized 
by  some  evidence ;  and  therefore  the  judge  of 
the  superior  court  did  not  err  in  refusing  to 
sanction  the  writ  of  certiorari. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Coiporations,  Cent  Dig.  {§  1412-1415;  Dec. 
Dig.  S  642.»] 

Error  from  Superior  Court,  Jeff  Davis 
County ;  G.  B.  Gonyers,  Judge. 

Alice  Hicks  was  convicted  of  violating  a 
city  ordinance  and  brings  error  from  a  Judg- 
ment of  the  superior  court  refusing  certio- 
rari.   Affirmed. 

Grant  A  Rogers,  of  Hazlehurst,  for  plain- 
tiff in  error. 

WADE,  J.    Judgment  afBrmed. 

ROAN,  J.,  absent  on  account  of  sickness. 


(14  Oa.  App.  ua 
FOREMAN  v.  STATE.     (No.  6738.) 
(Court  of  Appeals  of  Georgia.    July  21.  1914.) 

(Byllaliu*  by  the  Court.) 

GBnnNAjL  Law  (|  1160*)— Weapons  (f  17*)— 
Appeax—Cabbtino  C^oncbalxd  Wsapoks— 
sufficiknct  of  evidence. 

There  was  evidence  sufficient  to  sustain  the 
verdict  of  guilty  in  this  case,  and,  the  finding 
of  the  jury  having  been  approved  by  the  trial 
judge,  his  judgment  must  be  affirmed ;  no  error 
of'law  being  complained  of. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  3084;  Dec.  Dig.  {  1160;* 
Weapons,  Cent  Dig.  {{  20,  22-^;   Dec.  Dig.  f- 

Error  from  CUy  Oonrt  of  Mlllen;  T.  L, 
HIU,  Judge. 

Joe  Foreman  was  convicted  of  carrying  a 
concealed  weapon,  and  brings  error.  Af- 
firmed. 

R.  P.  Jones,  of  Mlllen,  for  plaintiff  In  er- 
ror. W.  Woodmm,  SoL,  of  Mlllen,  for  the 
State. 

WADE,  J.  It  Is  contended  that  there  was 
no  evidence  authorizing  the  conviction  of  the 
defendant  on  a  charge  of  carrying  &  conceal- 
ed weapon.  The  witness  Johnson  testifled 
that  the  defendant  climbed  over  a  fence,  on 
the  left  side  of  the  witness,  and  he  then  saw 
a  pistol  In  the  right-hand  pants  pocket  of 
the  defendant;  that  he  did  not,  and  could 
not,  see  the  pistol  after  the  defendant  got 
over  the  fence,  until  defendant  reached  his 
buggy  and  turned  around  to  get  into  the 
buggy,  when  the  witness  again  saw  the  pis- 
tol; that  he  could  not  see  the  pistol  before 
the  defendant  got  over  the  fence,  but  saw  it 
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when  the  defendant  raised  his  coat  in  get- 
ting oyer  tbe  fence;  and  that  after  tbe  de- 
fendant got  over  tbe  fence  he  could  not  see 
the  pistol,  because  It  was  hidden  by  tbe  de- 
fendant's coat  There  was  testimony  In  be- 
half of  the  defendant  to  the  effect  that  he 
carried  the  pistol  in  an  open  manner  and 
fully  exposed  to  view,  in  a  pocket  where  It 
could  be  seen  at  all  times.  The  Jury,  how- 
ever, had  the  right  to  determine  which  tes- 
timony they  would  believe,  and  their  conclu- 
sion in  the  matter  is  binding  on  this  court, 
since,  as  appears  above,  there  was  sufficient 
evidence  to  sustain  the  verdict 
Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 


<M  Ga.  App.  82S) 

SMITH  V.  STATE.    (No.  67«e.) 
(Court  of  Appeals  of  Georgia.     July  21,  1914.) 

(SyUalmt  by  the  Court.) 

1.  Weapons  (8  17*)— UNLAwruiiT  Cabbtino 
Weapons— SuFFicncNOY   of  Evidence— I n- 

BTBUCTIONB. 

A  verdict  of  guilty  of  a  violation  of  the 
act  of  1910,  which  makes  it  unlawful  for  a  per- 
son to  carry  or  have  in  his  manual  possession  a 
pistol   "outside  of  his  home  or  place  of  busi- 
ness," without  having  obtained  a  license  from 
the  ordinary    of   the   county   of   his   residence 
(Acts  1910,  p.  134),  is  unauthorized,  where  it 
appears,  from  uncontradicted  evidence,  that  the 
place  at  which  the  accused  was  seen  with  a  pis- 
tol was  in  the  yard  of  a  house  which  was  in 
the  possession  of  and  the  home  of  his  brother, 
as  a  cropper  on  land  of  another,  and  that  tbe 
accused  was  a  single  man,  who,  with  the  per- 
mission  of  the   brother,   was  in   the  habit  of 
sleeping  at  this  house  four  or  five   nights  in 
tbe  week,  kept  his  clothes  there,  had  his  wash- 
ing done  there,  and  treated  it  as  bis  home,  and 
who,   BO  far  as  appears,   had  no   other  home, 
though  it  does  not  appear  Uiat  he  was  there 
with  the  consent  of  his  brother's  landlord,  and 
it  appears  that  he  was  not   working  at  that 
place,  but  was  working  for  another  person  at 
a  place  1^  or  2  miles  distant  from  there.    The 
conrt  erred  in  charging  tlie  jury  that  if  he  was 
not  living  on  the  premises  by  thetconsent  of  the 
landlord,  or  was  not  employed  by  the  landlord 
to  work  on  the  premises,  and  had  taken  up  his 
residence  there  with  no  other  permission  than 
that  of  his  brother,  this  would  not  constitute 
such  a  home  or  place  of  business  as  would  au- 
thorize him  to  carry  or  have  in  his  manual  pos- 
session a  pistol,  without  a  license  as  required 
by   the  statute.     See  Mitchell  v.  State,  12  6a. 
App.  557,  558,  77  S.  E.  889. 

[EJd.    Note. — For  other   cases,   see   Weapons, 
Cent  Dig.  {§  20,  22-33;   Dec.  Dig.  {  17.»] 

2.  Weapons  (I  8»)— UNLAwrni,LT  Cabbtiro 
Weapons — Constbuction  of  Statute. 

The  Act  of  1910,  p.  134,  must  be  given  a 
reasonable  interpretation  (Strickland  v.  State, 
137  Ga.  12,  72  S.  B.  260,  36  L.  R.  A  [N.  S.] 
lis,  Ann.  Cas.  1913B,  323),  and  since  it  was 
not  the  purpose  thereof  to  interfere  with  the 
ri^bt  of  any  man  to  keep  arms  at  his  home  in 
order  to  protect  person,  property,  or  habitation, 
tbe  right  to  have  in  his  manual  possession  and 
carry  about  on  his  person,  in  an  open  manner 
and  fully  exposed  to  view,  a  pistol  at  the  place 
■vriiicb  is  his  oidinaty  and  usual  domicile  and 
habitation,  cannot  be  infringed  upon. 

fBd.   Note.— For   other   cases,    see   Weapons, 
Cent.  Dig.  §  3;    Dec.  Dig.  {  3.*] 


Error  from  Superior  Court,  Olay  County; 
W.  C.  Worrlll,  Judge. 

Seamore  Smith  was  convicted  of  unlawful- 
ly carrying  a  pistol,  and  brings  error.  Re- 
versed. 

P.  C.  King,  of  Ft  Gaines,  for  plaintUC  in 
error.  B.  T.  Castellow,  SoL  Gen.,  of  Cuth- 
bert,  and.R.  R.  Arnold,  of  Atlanta,  for  the 
State. 

WADE,  J.    Judgment  reversed. 

ROAM,  J.,  absent  on  account  tff  sickness. 

(U  Oa.  App.  809) 
WALKER  et  aL  v.  STORY.    (No.  5533.) 
(Court  of  Appeals  of  Georgia.    July  21,  1914.) 

(ByHabut  hy  the  Court.) 

1.  Sales  (|  40*)— Riqht  to  Rescind— Ofin- 
loNATivE  Statement. 

An  opinionative  statement  of  a  seller's 
agent  as  to  the  value  or  salability  of  patented 
articles  cannot  amount  to  such  fraud,  diough 
untrue,  as  will  entitle  the  buyer  to  avoid  t£e 
sale,  and  an  oral  representation  of  such  an 
agent  that  the  article  sold  will  prove  salable 
and  produce  certain  named  profits,  not  being  en- 
forceable under  the  statute  of  frauds,  cannot 
afford  a  basis  for  a  rescission  by  the  buyer. 
Coca-Cola  Bottling  Co.  of  Chicago  v.  Ander- 
son, 13  Ga.  App.  772,  80  S.  E.  32. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  If  79-«3;   Dec.  Dig.  {  40.  •] 

2.  Saubs  (I  40*)- RioHP  TO  Rescind— Opih- 

lONATiVB  Statement. 

The  court  did  not  err  in  sustaining  tbe  de- 
murrer to  the  defendant's  answer,  andin  there- 
after entering  judgment  in  favor  of  the  plaintiff 
upon  notes  sued  on,  the  only  defense  attempted 
being  that  the  execution  of  the  notes  was  in- 
duced by  false  representations  of  an  agent  of  the 
plaintiff  as  to  the  probable  value  of  the  terri- 
tory and  of  the  articles  which  constituted  the 
coiuideration  thereof 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  79-^ ;   Dec.  Dig.  |  40.*] 

Error  from  City  Court  of  Fitzgerald;  D. 
E.  Griffin,  Judge. 

Action  by  H.  S.  Story  against  A.  R.  Walk- 
er and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Haygood  &  Cutts,  of  Fitzgerald,  for  plain- 
tiffs in  error.  H.  J.  Qulnccy,  of  Ocllla,  and 
L.  Kennedy,  of  Fitzgerald,  for  defendant  Iq 
error. 

RUSSELL^  0.  J.   Judgment  affirmed. 

ROAN,  J.;  absent  on  account  of  sickness. 


>        OA  Oa.  App.  81S) 

OOFIELD  T.  STATB.    (No.  6682.) 
(Court  of  Appeals  of  Georgia.    July  21,  1914.) 

(Byttatut  ty  the  Court.) 

(Tbiuinal  Law    (§5   724,   730,  919*)— Akotj- 

KENT  OF  Counsel — Cube  by  Insteuotion. 

When  the  only  issue  before  the  jury  was 

the  question  of  the  defendant's  guilt  or  inno- 
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cence  of  the  offense  of  carryine  a  concealed 
pistol  at  a  designated  time  and  place,  argument 
of  counsel  that  "the  defendant  had  the  audacity 
to  go  to  his  landlord's  own  yard,  and,  because 
be  wouldn't  let  him  have  a  wagon,  cursed  him 
and  drew  a  pistol  on  him,  and  threatened  to 
kill  him,"  was.  improper  and  prejudicial,  and 
should  not  have  been  permitted,  over  timely  ob- 
jection of  counsel  to  that  effect ;  and  the  argu- 
ment of  another  attorney  for  the  state  that 
"this  was  the  most  horrible  case  he  ever  saw 
in  court,  a  negro  going  to  a  white  man's  yard, 
and,  in  the  presence  of  his  wife  and  children, 
cursing,  drawing  a  pistol,  and  threatening  to 
Idll  him,"  was  so  foreign  to  the  issue,  so  im- 
proper, and  so  prejudicial  to  the  defendant's 
right  to  a  fair  trial  as  to  have  required  the 
grant  of  a  mistrial  when  asked  by  the  defend- 
ant The  evil  effect  of  this  argument  as  to  im- 
gertinent  and  prejudicial  matters  cannot  be 
eld  to  be  effectually  cured  by  a  mere  instruc- 
tion on  the  part  of  the  court  to  the  jury  to  dis- 
regard it 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1679,  1693,  2197-2201 ;  Dec. 
Dig.  K  724,  730,  919.»] 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Dock  Cofleld  was  convicted  of  carrying  a 
concealed  pistol,  and  brings  error.    Reversed. 

Hatton  LoTeJoy,  of  La  Grange,  for  plain- 
tUt  In  error.  Henry  Reeves,  Sol.,  of  La 
Grange,  for  the  State. 

BUSSBLIi,  O.  J.    Judgment  reversed. 

BOAN,  J.,  absent  on  account  of  sickness. 


(14  0«.  App.  814) 

CANNINGTON  ▼.  STATE.     (No.  6702.) 
(Court  of  Appeals  of  Georgia.    July  21,  1914.) 

(SyUahut  hv  the  Court.) 
CanaNAi.  Law  (}  935*)— Intoxicatinq  Liq- 
uors ({  224*)— New  Triai^—Pbesumption— 
Bkbuttal. 

The  defendant  was  convicted  of  selling  in- 
toxicating liquors.  No  error  of  law  is  alleged 
to  have  been  committed  in  the  trial.  According 
to  the  testimony  for  the  state,  the  accused  took 
75  cents  given  him  by  one  of  the  witnesses,  and 
"went  off  and  was  gone  15  or  20  minutes,  and 
came  back  with  a  pint  of  whisky."  The  de- 
fendant gave  the  whisky  to  the  witness,  and 
thereupon  left  him.  The  wliisky  was  obtained 
by  the  defendant  at  the  request  of  the  witness 
and  upon  the  statement  of  the  defendant  that  he 
did  not  know  whether  he  could  get  the  whisky 
or  not,  but  thought  he  could  get  it  from  one 
John  James.  Upon  the  trial  the  defendant  in- 
troduced testimonjr  to  the  effect  diat  John 
James  had  sold  whisky  in  that  community,  and 
that  James  left  down  a  few  days  after  the  de- 
fendant was  arrested.  In  this  state  of  the  rec- 
ord, the  jury  were  authorized  to  treat  the  de- 
fendant's statement  to  the  effect  that  he  had 
procured  the  whisky  from  James,  as  the  agent 
of  the  buyer,  as  a  mere  subterfuge;  and  for  this 
reason  it  cannot  be  held  that  the  trial  judge 
abused  his  discretion  in  overruling  the  motion 
for  a  new  trial.  If  the  defendant  had  proved 
by  an  unimpeached  witness  that  he  did  in  fact 
buy  the  whisky  from  James,  he  would  have  car- 
ried  successfully  the   burden   of   rebutting  the 


inference  that  he  was  himself  the  seller,  which 
was  authorized  by  his  receiving  the  money  and 
delivering  the  whisky.  Bray  v.  City  of  Com- 
merce, 6  6a.  App.  605,  63  S.  E.  596. 

[Ed.  Note. — For  otiier  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2193,  2194,  2297,  2298, 
3068;  Dec.  Dig.  S  835; •  Intoxicating  Liquors, 
Cent.  Dig.  {»  275-281;    Dec.  Dig.  %  224.*] 

Error  from  Oty  Court  of  NasbrlUe;  G. 
A.  Christian,  Judge. 

B.  L.  Oannington  was  convicted  of  selling 
Intoxicating  liquors,  and  brings  error.  Af- 
firmed. 

J,  W.  Powell  and  Wm.  Story,  both  of  Nash- 
ville, for  plaintiff  In  error.  J.  H.  Gary,  SoL, 
of  Nashville,  and  J.  Z.  Jackson,  of  Adel,  for 
the  State. 

BUSSELL,  O.  J.    Judgment  affirmed. 

BOAN,  J^  absent  on  account  of  slcknesa. 


(U  Ga.  App.  16> 
CRANFOBD  t.  STATE.     (No.  6711.) 
(Ourt  of  Appeals  of  (Georgia.    July  21, 1914J 

(Bylldtm*  6y  the  Court.) 
L  Cbihinai.  Law    ({{    552,    935*)— GiRCxnc- 

STANTIAL  EVIDKNCB— SUmCIENCT. 

To  warrant  a  conviction  on  circumstantial 
evidence,  the  proved  facta  must  not  only  be  con- 
sistent with  the  hypothesis  of  guilt  out  must 
exclude  every  other  reasonable  hypothesis  save 
that  of  the  guilt  of  the  accused.  Penal  Cod» 
1910,  \  1010.  The  evidence  against  the  ac- 
cused was  entirel;^  circumstantial,  and,  while  it 
may  raise  a  suspicion  of  his  guilt,  was  wholly 
insufficient  (even  though  viewed  in  the  li^t 
most  adverse  to  the  prisoner)  to  exclude  every 
other  reasonable  hypothesis  than  that  of  his 
guilt  It  was  therefore  error  to  refuse  a  new 
trial. 

[Ed.    Note. — For   other   cases,    see    Criminal 
Law,  Cent,  Dig.  %%  1257, 1259-1262,  2193.  2194, 
2297,  2298,  3068;  Dec.  Dig.  i\  662,  935.*] 
2.  Cbiminal    Law    (|   1184*)— Appea^-Hs- 

VIEW. 

The  decision  of  this  court  being  controlled 
by  the  conclusion  that  the  evidence  adduced 
upon  the  trial  now  under  review  was  wholly 
insufficient  to  authorize  a  conviction,  it  would 
be  profitless  to  consider  assignments  of  error 
not  likely  to  recur  upon  a  subsequent  investiga- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  2587.  2653,  2986-2998, 
3056,  3067-3071;    Dec.  Dig.  %  1134.*] 

Error  from  Superior  Court,  Jasper  Ciounty ; 
J.  B.  Park,  Judge. 

Lavirrence  Cranford  was  convicted  of  crime, 
and  brings  error.    Reversed. 

W.  S.  Florence,  of  !Montlcello,  and  B.  F. 
Leverett,  of  Godfrey,  for' plaintiff  In  error. 
Jos.  E.  Pottle,  SoL  Gen.,  of  MiUedgevlUe,  for 
the  State. 

RUSSELL^  0.  J.    Judgment  reversed. 

BOAN,  J.,  absent  on  account  of  sickness. 
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(1*  Oa-  App.  ns) 

BITRLBT  T.  CITT  OF  ATLANTA.    (No.  6720.) 

(Conrt  of  Appeals  of  Georgia.    July  21,  1014.) 

(ByUahut  by  the  Court.) 
MUNICIPAI,  CORPOBATIORS   (J    642*)  —  Obdi- 

NANCE— Pboskcdtionb  Undbb— Otkbbuuko 

OF  Cebtiobabi— Evidence. 

Where  a  petition  for  certiorari  attacks  the 
judgment  of  the  recorder  of  a  municipal  court 
solely  on  account  of  the  insufficiency  of  the  evi- 
dence, and  bis  finding  ia  approved  by  the  judge 
of  the  superior  court,  this  court  will  not  re- 
Terse  the  judgment^  where  there  is  some  evi- 
dence, althougn  aUgnt,  which  supports  the  find- 
ing of  the  recorder.  Hardaway  y.  City  of  At- 
lanta, 9  Ga.  App.  837,  72  S.  E.  304;  Kaylor  ▼. 
CarroUton,  IS  Ga.  App.  79,  78  S.  E.  827. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1412-1416;  Dec. 
Dig.  I  642.*] 

Error  from  Superior  Conrt,  Fulton  Connty; 
Geo.  L.  Bell,  Judge. 

Susie  Burley  was  convicted  of  rlolatlng  a 
city  ordinance  of  tbe  City  of  Atlanta,  and 
brings  error  from  the  Judgment  of  the  su- 
perior court  overruling  certiurarL   Affirmed. 

Tbos.  E.  Scott,  of  Atlanta,  for  plaintiff  in 
error.  J.  L.  Mayson  and  W.  D.  Ellis,  Jr., 
both  of  Atlanta,  for  defendant  in  error. 

WADE,  J.    Judgment  affirmed. 

SOAM,  J.,  atMent  on  acconnt  of  sickness. 


a*  o«.  App.  stt) 

GOGGANS  ▼.  STATE.     (No.  6766.) 
(Court  of  Appeals  of  Georgia.    July  21,  1914.) 

(ByUaJut*  by  the  Court:) 

1.  CsnnNAi,  Law  (i  1168*)  — Apfkai.  — Vxs- 
DiCT— Evidence. 

Where  no  error  of  law  is  complained  of, 
and  one  charged  with  gaming  is  convicted  on 
the  evidence  of  one  witness,  who  by  positive 
and  direct  testimony  establishes  tbe  guilt  of  the 
accused,  a  judgment  of  guiltiy  cannot  by  this 
conrt  be  set  aside  because  a  number,  of  other 
witnesses  testified  that  the  accused  was  not 
present  on  the  occaedon  when  the  Illegal  game 
was  played. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  3061-3066,  8070,  8071.8074; 
Dec  Dig.  (  1168.*] 

2.  Cbiminal  Law  (|  1158*)— Appeax—Tbiai. 
BT  Judge— Review. 

Tbe  judge,  who,  by  consent,  tried  this  case 
without  the  intervention  of  a  jury,  had  tbe 
same  right  a  jury  would  have  possessed  to 
credit  that  evidence  which  commended  itself 
to  Iiis  judgment ;  and  his  acceptance  of  the  evi- 
dence of  one  unimpeached  witness  for  the  state, 
in  preference  to  that  Of  several  unimpeached 
witnesses  for  the  defense,  is  not  subject  to  re- 
view by  this  court 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  30ffl-3066,  3070,  3071, 
3074;   Dec  Dig.  |  U58.*] 

3.  CsmiNAi.  Law  (S  653*)— Tbiai.  bt  Judos 
— Considbbation  or  Evidence. 

Tbe  judge,  in  passing  upon  the  facts  by 
consent,  could  not  arbitrarily  disregard  the  tes- 
timony tending  to  prove  an  alibi  in  behalf  of 
the  defendant  but  failing  to  reconcile  the  tes- 
timony of  these  witnesses  with  the  testimony  of 
a  single  witness  for  tbe  state,  who  asserted  the 


guilt  of  the  defendant,  lie  had  the  right  to  ac- 
cept the  evidence  offered  in  behalf  of  the  state, 
in  preference  to  that  of  the  defendant's  wit- 
nesses. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1252;   Dec.  Dig.  {  653.*] 

4.  Cbiminai.  Law  (S  1178*)  —  Appeal  —  As- 
moNMXirr  or  Ebbob— Abandonment. 

It  is  not  insisted,  in  the  brief  or  argument, 
that  the  verdict  is-  unauthorized  for  the  rea- 
son that  the  state  failed  to  show  the  alleged 
offense  was  committed  within  two  years  next 
precedbg  the  finding  of  the  indictment;  and 
points  not  insisted  upon  will  be  treated  as 
abandoned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  ff  3011-3(^3;  Dec.  Dig.  { 
1178.*] 

Error  from  CUy  (3ourt  of  Zebnion;  B.  F. 
Dupree,  Judge. 

Eunice  Goggans  was  convicted  of  gaming, 
and  brings  error.    Affirmed. 

Henry  O.  Farr,  of  Zebnion,  for  plaintiff  Id 
error.  J.  F.  Bedding,  SoL,  of  Bameaville,  for 
the  State. 

WADE,  J.    Judgment  affirmed. 

BOAN,  J.,  absent  on  account  of  sldmess. 

a4  Oa.  App.  8M) 
HUMPHRIES  V.  NALLEY.    (No.  6649.) 
(C!oart  of  Appeals  of  Georgia.    July  21, 1»14.) 

(Byllahut  ly  the  Court.) 

1.  Justices  or  the  Peace  (|  205*)  —  Ceb- 
tiobabi—Exceptions  TO  Answeb- Time  of 

FlLINO. 

Ezceptiona  to  the  answer  to  a  writ  of  cer- 
tiorari must  be  filed  in  writing,  and  notioe  there- 
of given  to  the  opposite  party  before  tbe  case  is 
called  in  its  order  for  hearing.  Chandler  v. 
Bnggett,  18  Ga.  App.  883,  79  S.  B.  179;  Civtt 
Code,  i  6196. 

[EM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |i  7D3-799;  Dee.  Dig.  | 
205.*] 

2.  Justices  of  the  Peace  (|  205*)  —  Cxe. 
noBABi  —  Dismissal  —  Answeb  —  Suffi- 
ciency. 

Where  the  answer  to  a  writ  of  certiorari 
does  not  verify  tbe  statement  in  the  petition 
that  the  verdict  or  Judgment  was  rendered 
against  the  complaining  party,  or  disclose  what 
disposition  (if  any)  was  made  in  tbe  trial  court, 
the  dismissal  of  the  certiorari  upon  the  defend- 
ant's motion  affords  the  plaintiff  in  certiorari 
no  ground  for  complaint  Western  &  Atlantic 
Railroad  CJo.  v.  Clark,  2  Ga.  App.  346  (3),  68 
S.  E.  510;  Stoner  v.  Magins.  116  Ga.  707,  43 
S.  E.  46;  Jessey  v.  Dean,  122  Ga.  371,  60  S. 
E.  1S9;  Manning  ▼.  GainesviUe,  126  Ga.  239, 
63  S.  E.  1002. 

[EM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S|  703-799;  Dec.  Dig.  i 
205.*] 

3.  Dismissal  of  Cebtiobabi. 

In  view  of  tbe  rulings  cited,  exceptions  to 
the  answer  of  the  magistrate  (the  answer  failing 
to  verify  the  allegations  of  the  plaintiff  in  cer- 
tiorari as  to  the  rendition  of  the  judgment  com- 
plained o^,  which  were  presented  upon  the 
hearing  and  without  notice  to  the  opposite  par- 
ty, came  too  late,  and  the  judge  of  the  superior 
court  did  not  err  in  dismissinc  the  certiorari. 


tor  oOur  eases  ■••  same  topic  and  (601100  NTWBEB  in  Dee.  Dig.  *  Am.  Dig.  Key-No.  Series  &  Rep'r  Indezss 


Digitized  by  VjOOQ  IC 


358 


82  SOUTHEASTERN  REFORTBB 


(W.Va. 


Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  In  Justice  Court  between  Q.  W. 
Humphries  and  Lawton  Nalley.  From  Judg- 
ment of  the  Superior  Court  dismissing  cer- 
tiorari,  Humphries  brings  error.    AflSrmed. 

Frank  L.  Neuf Tllle,  of  Atlanta,  for  plalntlfl 
in  error.  B.  W.  Crenshaw,  of  Atlanta,  for 
defendant  In  error. 

RUSSELL,  0.  J.  [1-S]  This  case  originat- 
ed in  a  Justice's  court,  and  a  petition  for 
certiorari  was  sanctioned.  The  magistrate's 
answer,  filed  In  due  time,  failed  to  disclose 
what  final  Judgment,  if  any,  had  been  entered 
in  the  case.  Upon  the  caU  of  the  case  in  the 
superior  court  the  defendant  in  certiorari 
moved  to  diamlw  the  certiorari,  because  of 
this  deficiency  in  the  answer.  As  certified  by 
the  presiding  Judge,  it  was  not  until  the  case 
came  on  to  be  beard  and  the  above-stated 
motion  tiad  been  made  that  the  plalntlfl  in 
certiorari  offered  exceptions  to  the  answer. 
We  think  the  court  properly  disallowed  the 
exceptions,  for  the  reason,  as  stated,  that 
they  were  not  filed  in  time;  and,  of  course, 
thereafter  there  was  no  error  in  dismissing 
tlie  certiorari.  It  is  insisted  by  counsel  for 
the  plaintiff  in  error  that  written  exceptions 
were  not  necessary,  since  the  answer  of  the 
Justice,  at  least  inferentially,  admitted  that 
there  was  a  trial  and  a  verdict  as  alleged. 
It  la  argued  that  no  other  construction  can 
be  placed  upon  the  answer.  In  reply  to  this 
we  can  only  say  that  it  has  been  several 
times  adjudicated  that  statements  in  a  peti- 
tion for  certiorari  must  be  verified  by  the 
answer,  and  that  silence  on  the  part  of  the 
magistrate  as  to  statements  made  in  the  pe- 
tition cannot  be  construed  as  an  admission  of 
the  truth  of  these  statements.  Taft  v.  Smitli, 
112  Ga.  196,  37  S.  E.  424;  Ford  y.  Toomer, 
116  Qa.  796,  43  S.  E.  45;  Cooper  v.  Gaines- 
ville, 125  Oa.  240, 53  8.  E.  1002 ;  Southern  Ry. 
Co.  T.  Grace,  4  Ga.  App.  663  (2).  566,  61  &  B. 
1048.  As  said  in  Southern  Ry.  Co.  t.  Chest- 
nut Mountain  Merchandise  Co.,  1  Oa.  App^ 
733,  58  &  B.  247: 

"While  it  was  not  necessary  that  the  answer 
of  the  justice  in  this  case  should  show  a  final 
judgment,  which  would  foUow  as  a  matter  of 
course  upon  the  rendition  of  the  verdict,  it  was 
necessary  that  the  answer  of  the  magistrate 
should  verify  the  fact  that  the  trial  had  resulted 
in  a  verdict,  or  else  the  certiorari  would  have 
been  prematurely  brought;  and  that  it  should 
show  the  verdict  complained  of  in  the  petition 
was  in  reality  the  verdict  rendered,  or  else  noth- 
ing was  presented  for  the  determination  of  the 
court" 

In  that  case,  following  the  ruling  in  West- 
em  &  Atlantic  B.  Co.  V.  Carson,  70  Ga.  389, 
we  held  that,  where  there  is  a  verdict  of  a 
Jury,  it  is  the  verdict,  and  not  the  Judgment 
thereon,  which  la  to  be  corrected  by  certiora- 
ri. But  even  If  the  answer  of  the  Justice  in 
the  present  case  can  be  held  to  verify  the 
fact  that  there  was  a  verdict,  it  does  not 


conform  to  the  second  requirement  adverted 
to  in  Southern  Ry.  Co.  T.  Chestnut  Mountain 
Merchandise  Co.,  supra,  that  it  should  show 
that  the  verdict  complained  of  was  the  -ver- 
dict actually  rendered.  The  precise  point 
now  l>efoTe  us  was  not  involved  in  that  case, 
but  even  if  it  was  the  rulings  of  the  Supreme 
Court  in  the  cases  dted  above  are  control- 
ling. 

Counsel  for  the  plaintiff  in  error  argues 
that  his  exceptions  to  the  answer  should  have 
been  allowed  when  tendered,  because: 

"Counsel  are  not  permitted  to  take  part  in 
the  preparation  of  the  answer  of  the  Justice,  but 
is  le^t  at  his  mercy,  and,  if  a  case  is  lost  before 
a  jury,  many  technicalities  have  to  be  guarded 
against  before  the  case  can  be  reviewed  by  a 
superior  court  Judge." 

In  view  of  the  prior  decisions,  it  can  only 
be  said,  as  to  this,  that  the  policy  of  the  law 
requires  counsel  to  Inspect  the  answer  before 
the  certiorari  Is  called  for  a  hearing,  and  per- 
mits the  filing  of  exceptions  to  any  defects 
which  may  appear  therein,  provided  these 
exceptions  l>e  filed  and  notice  thereof  given 
prior  to  the  time  when  the  case  is  called  in 
Its  order. 

Since  we  are  without  power  to  correct  de- 
fects in  the  existing  mode  of  procedure,  if 
defects  there  be,  it  would  be  profitless  to 
further  elaborate  the  rulings  announced  in 
the  headnotes  of  this  decision. 

Judgment  affirmed. 

BOAN,  J.,  absent  on  account  of  sickness. 

"  (74  W.  Va.  4W) 

STATE  V.  COOPEB. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
June  16,  1914.) 

(Byllahiu  ly  the  Co%rU) 

1.  JuBT  (I  95*)— Disqualification  o»  Jubob 
— Gband  Juar. 

One  who  served  on  the  grand  Jnt<y  which 
returned  an  indictment  is  disqualified  for  serv- 
ice as  a  petit  juror  on  the  trial  of  a  person 
thereby  accused. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  SS  424-430:   Dec.  Dig.  |  96.*] 

2.  Jdbt  (t  109*)— DisquAuncAnioR— Sttbbti- 
TUTiON  or  Jubob. 

Though  by  the  court  deemed  qualified  np- 
on  voir  dire  and  sworn  as  such  juror,  he  not 
then  recalling  such  former  service,  it  was  not 
error  to  excnse  him  from  the  panel  of  twelve, 
and  in  his  stead  to  substitute  another  who  up- 
on examination  was  ascertained  to  t>e  free  from 
disqualification. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  g!  524-640;    Dec.  Dig.  {  109.*] 

3.  JuBT  (S  129*)— CHALLEnas  roB  Caubk— Ob- 
jection TO  WiTHDBAWAI.  OF  JUBOB. 

A  mere  objection  to  the  withdrawal  of  a 
disqualified  Juror  and  the  substitution  of  anoth- 
er upon  due  examination  adjudged  free  from 
objection  is  not  a  challenge  for  cause. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  g  559;    Dec.  Dig.  {  129.*] 

4.  JUBT  (J  110*)  —  Objection  to  Jubob  — 
Waives. 

One  accused  of  a  felony  waives  his  tight 
of  challenge,   and  will  not,   after  verdict,   be 
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beard  to  complain,  U,  ^th  knowledge  of  the 
disqnaHfication,  he  remains  silent  of  refnses, 
wh«n  afforded  an  opportaidt;r>  to  exercise  his 
right  thereto. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  502-513,  515-623;   Dec  Dig.  |  Ua*] 

5.   Cbiuhnal  Law  ((  730*)— HABioxas  E^bbob 

— Abquuent  of  Codhsxl. 

Remarks  of  counsel  in  argument,  which, 
'when  objected  to,  the  court  instructs  the  jury 
to  disregard,  are  not  cause  for  revertal  of  a 
judgment  on  a  Terdict  otherwise  tree  trom  er- 
ror. 

[Bd.  Note. — For  other  cases,  see  Criminal 
L«w,  Cent  Dig.  1 1,683;  De&  Dig.  |  730.*] 

tt.  Chikinai,  Law  (i  806»)— Homioidb  (J  808*) 

— INSTBUCTIONS— BVIDENCB. 

A  case  in  which  rulings  on  instmctions 
held  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  !}  1973,  1991;  Dec  Dig.  i 
806:*  Homicide,  Cent  Dig.  i|  642-647;  Dec. 
Dig.  i  30a*] 

Poffenbarger  and  Robinson,  JJ.,  dissenting. 

(Additional  SyUalut  by  Editorial  Staff.) 

7.  Cbiminax  Law  (S  1170%*)— Habmt.ess  Eb- 
KOB— Cboss-Exauikation  or  Defendant. 
Permitting  defendant  in  a  bomidde  case 
to  be  asked  on  cross-examination  whether  he 
had  previously  carried  a  revolver,  which  ques- 
tion was  immaterial  to  the  issues  involved,  if 
error,  was  harmless,  where  he  answered  in 
the  negative,  especially  where  he  had  offered 
In  evidence  proof  tending  to  show  ills  previous 
good  character  as  a  quiet  and  peaceable  citi- 
zen. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  812»-S186;  Dec  Dig.  { 
1170%.*] 

Error  to  Clrcnlt  Conrt,  Fayette  County. 
John  Cooper  was  convicted  in  a  homicide 
ca«e,  and  brings  error.    Affirmed. 

Oaenton  ft  Horan,  of  FayettovlUe^  for  plain- 
tiff in  error.  A.  A.  Lilly,  Atty.  Gen.,  and 
Jolm  B.  Morrison  and  J.  O.  Brown,  Asst 
At^&  Gen.,  for  the  State. 


LTNCH,  J.  John  Cooper  was  copvicted 
upon  an  Indictment  in  the  form  prescribed  by 
statute,  charging  him  with  th  kUling  of  Ruf- 
as  Clendenln  on  September  4,  1912.  The  spe- 
cific assignments  of  error  on  which  he  relies 
for  reversal  are  the  rulings  of  the  trial  court 
upon  his  demurrer  to  the  indictment,  the  im- 
paneling of  the  Jtuy,  the  admission  and  re- 
jection of  evidence^  the  giving  of  instructions 
1  and  4  for  the  state,  and  the  refusal  of  bis 
instmction  No.  6.  Having  heretofore  held 
sufficient  indictments  charging  murder  in  the 
statutory  form,  the  citation  of  authority  alone 
suffices.  State  v.  Schnelle,  24  W.  Va.  767; 
State  V.  Flanagan,  26  W.  Va.  118;  State  v. 
Baker,  33  W.  Va.  830,  10  S.  B.  639;  State  T. 
Sheppard,  49  W.  Va.  5.02,  39  S.  E.  676. 

[1,  2]  Upon  the  panel  first  selected,  In  the 
manner  required  by  section  3,  c  159  (sec. 
5579) ,  Code  1913,  and  sworn  to  try  the  case, 
were  two  jnrors.  Meadows  and  Harrab,  who 
had  served  as  members  of  the  grand  jury 
which  returned  the  Indictment    This  previous 


service  they  did  not  recall  when  examined  np- 
on  their  voir  dire;  but  did  so  recall  and  ad- 
vised the  court  thereof,  before  any  evidence 
was  Introduced  by  the  state.  The  presence 
of  the  witnesses,  when  convened  at  the  clerk's 
desk  to  be  sworn,  reminded  them  that  they 
had  been  members  of  the  grand  Jury.  There- 
upon the  court,  over  defendant's  objection, 
excused  the  two  Jurors,  and  defendant  ex- 
cepted. That  those  who  served  as  grand 
Jurors  on  the  undlng  of  an  indictment  are  In- 
competent as  petit  Jurors  on  the  trial  of  the 
offense  charged  appears  from  State  v.  Mc- 
Donald, 9  W.  Va.  456;  Dilworth  t.  Com.,  12 
Grat  (Va.)  689,  65  Am.  Dec  264;  Bristow  v. 
Com.,  15  Grat  (Va.)  634.  To  Hcrfler,  one  of 
the  Jurors  called  and  examined  as  substitutes 
for  the  two  excused,  the  stete  objected,  be- 
cause he  was  one  of  the  original  panel  of 
twenty  from  which  the  first  twelve  were  se- 
lected; but  the  court  sustained  defendant's 
objection  to  excusing  Hoffer,  and  substituted 
him  In  lien  of  one  of  the  two  thus  excused. 
However,  neither  the  state  nor  the  accused 
objected  to  Bragg,  the  other  substituted  Ju- 
ror, when,  as  thus  completed,  the  panel  of 
twelve  was  again  sworn  to  try  the  case.  To 
the  court's  inquiry,  through  the  prosecuting 
attorney,  whether  defendant  objected  to  the 
Jurors  Bragg  and  Hoffer,  he,  at  the  Instance 
of  his  counsel,  remained  silent,  and  did  not 
challenge  or  object  to  either  of  them;  though, 
without  assigning  any  cause  therefor,  he  did 
later  enter  an  obJecOtm  to  the  discharge  of 
Meadows  and  Harrah  and  to  the  substitution 
of  Bragg  and  Hoffer,  and  excepted  to  both 
rulings  of  the  conrt  thereon. 

[3, 4]  Was  the  court's  action  In  thus  ex- 
cusing two  disqualified,  and  substituting 
therefor  two  apparently  qualified,  Jurors,  er- 
roneous, In  view  of  defendant's  refusal  to  ex- 
ercise his  light  of  challenge  whea  thus  In  ef- 
fect tendered  to  him?  That  be  had  the  right 
to  challenge  for  cause  either  one  or  both  of 
the  jurors  Bragg  and  Hoffer  Is  conceded — a 
right  he  could  exercise  or  decline,  as  advised 
by  counsel.  But  when  he  failed  to  act,  when 
afforded  an  opportunity,  he  cannot  thereaft- 
er be  heard  to  complain.  By  failing  to  chal- 
lenge when  requested,  he  waived  his  right 
thereto.  A  mere  general  objection  to  the  ac- 
tion of  the  court  does  not  constitnte  a  chal- 
lenge for  cause.  Should  one  accused  of  felony 
decline  to  participate  in  the  selection  of  a 
jury  to  try  his  case,  the  prosecuting  attorney 
is  authorized  to  strike  eight  from  the  panel  of 
twenty  Jurors  whom  the  court  may  adjudge 
to  be  qualified,  and  of  this  action  defendant 
cannot  complain.  Section  8,  c  159,  Code 
1913.  Besides,  there  Is  always  a  presumption 
of  regularity  in  all  judicial  proceedings.  Er- 
ror must  be  shown  by  him  who  asserts  irregu- 
larity. Scott  V.  Newell,  69  W.  Va.  118,  70  S. 
B.  1092;  State  v.  Lavln,  64  W.  Va.  26,  60  S. 
B.  888;  State  y.  Ice,  34  W.  Va.  244,  12  S.  E. 
695;  24  Cyc  229,  255;  2  Bish.  Crlm.  Proc.  | 
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749.  Here,  defendant  made  no  attempt  to 
show  in  what  respect.  If  any,  he  was  preju- 
diced In  the  selection  of  the  Jury;  and  we  see 
no  error  therein.  Section  7,  c.  159  (sec. 
5583)  Code  1913;  State  v.  Davis,  31  W.  Va. 
390,  7  S.  E.  24;  State  v.  WllUams,  49  W,  Va. 
220.  38  S.  E.  495.  See,  also,  Thompson  t. 
Douglass,  35  W.  Va.  337, 13  8.  B.  1015. 

The  evidence  admitted  over  defendant's  ob- 
jection was  not  prejudicial  or  improi>er;  and, 
if  It  was  competent  where  refused,  he  failed 
to  Indicate,  except  as  to  one  question,  the 
answer  anticipated.  In  that  instance,  how- 
ever, the  fact  sought  to  be  elicited  was  suffi- 
ciently disclosed  by  answers  to  preceding  in- 
quiries. Cooper  and  Clendenin  Iiad  quarreled 
about  a  trifling  matter  some  time  between 
1  and  3  o'clock  in  the  afternoon  of  the  day  of 
the  homicide,  which  occurred  about  6  o'clock 
In  the  evening.  Immediately  after  the  quarrel, 
each  of  them  secured  a  revolver,  Clendenin 
walking  to  liis  home,  half  a  mile  distant,  for 
the  purpose,  saying,  when  separating  from 
Cooper,  be  was  too  drunk  to  fight  but  would 
iget  Us  gun  and  "settle"  with  him.  Cooper, 
when  asked  when  he  got  his  pistol,  said  just 
after  Clendenin  went  home ;  and,  to  a  qnea- 
don  why  he  got  it,  replied,  "to  protect  my 
own  self."  Then  followed  the  further  ques- 
tion, objection  to  whldi  the  court  sustained: 

"Did  yon  in  good  faith  believe  Clendenin  was 
going  home  to  get  the  pistol  and  come  back  and 
settle  with  you?' 

The  answer  anticipated,  as  appears  from 
the  record,  was  that  "owing  to  his  Imowledge 
of  the  general  reputation  of  Clendenin  for  be- 
ing a  bad  and  dangerous  man,  together  with 
bis  threat  that  he  was  going  home  to  get  a 
gun  and  come  back  and  kill  him  or  do  him 
great  bodily  harm.  Cooper  got  this  gun  to  pro- 
tect himself  in  case  he  came  bactc."  But,  as 
noted,  defehdant  bad  testified  to  hia  purpose 
in  obtaining  possession  of  a  revolver,  and 
repetition  thereof  was  therefore  unnecessary. 
The  charge  against  Cooper  was  not  that  of 
carrying  a  revolver,  but  that  he  later  used 
it  in  an  assault  upon  Clendenin,  resulting  in 
the  instant  killing  of  the  latter. 

[(]  Before  determination  of  the  propriety 
of  the  instructions  of  which  defendant  com- 
plains, a  further  review  of  the  testimony  is 
deemed  essential.  As  stated,  defendant  and 
Clendenin  had  quarreled  at  least  three  hours 
before  the  homicide,  and  eacfh  of  them  imme- 
diately thereafter  secured  a  revolver.  After- 
wards and  until  Clendenin  was  killed,  both 
he  and  Cooper  remained  in  close  proximity  to 
each  other,  perhaps  neither  of  them,  seeing 
the  other  in  the  meantime.  Soon  after  Clen- 
denin's  return  from  his  home,  he  quarreled 
with  William  Parker  about  an  equally  trifling 
matter,  in  a  saloon  from  which  both  were 
ejected;  and,  until  Clendenin  was  efhot,  he 
and  others,  including  Parker,  remained  in 
front  of  the  saloon,  engaged  in  a  conversa- 
tion, the  subject  of  which  those  present  were 
unable  to  state.  At  least  none  of  them  ex- 
cept Mclntyre  could  or  did  repeat  anything 


said  by  Glmdenin  indicative  of  a  hostile  at- 
titude on  Ills  part  against  Cooper  or  any  otii- 
er  person  then  present  But,  while  thus  en- 
gaged, Cooper,  with  a  revolver  in  hia  right 
hand,  according  to  the  testimony  of  all  of  the 
several  witnesses  Introduced  by  the  state, 
hurriedly  approached  Clendenin,  unobserved 
by  the  latter  until  within  a  few  feet  of  him, 
when  Cooper  shot,  killing  Clendenin  almost 
instantly.  It  Is  true  that,  while  these  wit- 
nesses say  Cooper  walked  out  of  the  front 
door  of  the  saloon  and  thus  in  haste  ap- 
proached and  shot  Clendenin,  Cooper  and 
Aquino  testified  he  did  not  come  out  of  tbe 
saloon,  but  out  of  a  butcher  shop  the  door  of 
which  was  within  a  few  feet  of  the  front  door 
of  the  saloon.  Cooper  and  Mclntyre  say, 
when  Clendenin  saw  Cooper  approaching, 
Clendenin  remarked  that  be  was  too  drunk 
to  fight  that  if  he  "had  to  kill  a  damn  son  of 
a  bitch  he  guessed  he  could  do  it,"  and  "Jost 
started  out  of  his  pocket  with  his  gun,  and 
turned  toward  me  (Cooper)  that  way  (Ulas- 
trating)."  However,  exciting  defendant  and 
Mclntyre,  all  the  witnesses  say  that  n<»>e  of 
them,  including  Clendenin,  saw  Cooper  ap- 
proaching until  he  was  within  a  few  ftet  of 
Clendenin;  that  then  Cooper  was  in  the  atti- 
tude of  one  about  to  shoot,  and  did  immedi- 
ately shoot,  before  Clendenin  succeeded  in 
drawing  his  revolver,  which  dropped  dther 
from  his  hand  -as  he  was  in  the  act  of  draw- 
ing it  from  his  pocket,  or  from  his  podcet  as 
he  fell  to  the  ground. 

The  two  instructions  complained  of  inform- 
ed the  Jury  that  if  they  believed  the  evidence 
on  the  part  of  the  state  thus  detailed  they 
should  find  defendant  guilty  of  murder  in 
the  first  degree.  Instruction  No.  1  was  based 
upon  the  theory  that  Cooper,  armed  wltli 
a  deadly  weapon,  found  the  deceased,  and  fe- 
loniously and  intentionally  shot  and  killed 
him,  "as  charged  in  the '  indictment" ;  and 
the  fourth,  that,  if,  being  thus  armed,  he 
walked  up  to  or  sought  out  Clendenin  with 
the  Intention  of  having  an  afTray  with  him 
or  for  the  purpose  of  killing  Mm,  and  a  difiS- 
culty  ensued,  he  could  not,  without  some 
proof  of  a  voluntary  change  of  conduct  or  ac- 
tion on  his  part,  excuse  the  killing  of  Clenden- 
in upon  the  ground  of  self-defense,  "upon  the 
principle  that  one  cannot  knowingly  and 
wrongfully  bring  upon  himself  the  very  ne- 
cessity which  he  sets  up  for  his  own  defense." 
In  view  of  the  evidence,  we  cannot  say  either 
of  these  instructions  was  erroneous. 

Instruction  No.  5,  refused,  seems  to  us  to 
be  clearly  covered  by  other  Instructions  given 
at  defendant's  request  No.  4  told  the  jury 
that  if  they  believed  from  "a  preponderance 
of  all  the  evidence  and  circumstances  in  this 
case  that  the  deceased  attacked  the  defend- 
ant, in  such  a  manner  and  under  such  cir- 
cumstances as  to  furnish  him  reasonaEle 
grounds  to  believe  and  he  did  believe  he  was 
in  danger  of  death  or  great  bodily  harm  at 
the  hands  of  the  deceased,  and  that  under 
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the  Influences  of  sndi  belief  be  fired  the  shot 
that  killed  the  deceased  In  order  to  protect 
himself  from  death  or  great  bodily  harm, 
such  killing  would  be  excusable  under  the 
laws  of  this  state  and  the  defendant  guilty  of 
no  crime."  This  Instruction  clearly  placed  be- 
fore the  Jury  the  theory  relied  on  by  defend- 
ant to  excuse  the  homicide.  Instruction  No. 
5  was  substantially  oh  the  same  theory, 
though  tn  a  somewhat  amplified  form.  But 
It  is  not  erroneous  to  refuse  an  instruction 
which  merely  repeats  other  instructions  given 
at  the  Instance  of  the  same  party.  It  seems 
to  us  clear  that  the  Instructions  given  for 
the  state  and  for  defendant  proi)erIy  placed 
before  the  Jury  all  the  theories  relied  on  by 
each  of  them,  and  that  defendant  was  not 
prejudiced  by  the  action  of  the  court  thereon. 
State  T.  May,  62  W.  Va.  129,  57  S.  B.  366; 
Snedeker  ▼.  Rulong,  69  W.  Va.223,  71  S.  B. 
180. 

The  court  did  not  err  in  refusing  to  grant 
a  new  trial.  The  testimony  fully  warranted 
the  verdict.  The  Jury  could  reasonably  and 
properly  conclude  that  Cooper  was  the  ag- 
gressor, and  that  Clendenin  did  not  see  him 
as  he  approached,  and  not  until  Cooper  was 
In  the  attitude  of  one  Intending  to  make  a 
murderous  assaulL 

[S]  Some  complaint  Is  also  made  of  certain 
remarks  by  counsel  In  argument  on  behalf  of 
the  state.  The  record  shows  an  objection  on 
behalf  of  defendant  made  at  the  time  of  the 
utterance,  but  that  thereupon  the  court 
promptly  directed  the  Jury  to  disregard  the  ar- 
gument of  counsel  except  In  so  far  as  it  was 
tmsed  upon  the  evidence.  Of  course,  some  lati- 
tude must  necessarily  be  allowed  counsel  in  the 
discussion  of  any  case;  and  this  court  will 
Interfere  only  where  the  party  complaining 
promptly  objected,  and  requested  the  court  to 
Instruct  the  Jury  to  disregard  the  argument, 
and  not  then  unless  such  remarks  reasonably 
appear  to  be  prejudicial  to  the  complaining 
party.  State  v.  Shores,  81  W.  Va.  491,  7  S. 
z:.  413,  13  Am.  St  Rep.  876 ;  State  v.  Shawn, 
40  W.  Va.  1,  20  S.  E.  873 ;  State  v.  Allen,  45 
W.  Va.  65,  80  S.  E.  209 ;  State  v.  aUford,  68 
W.  Va.  681,  62  &  B.  864. 

[7]  Nor  can  we  say  the  question  propound- 
ed to  defendant  on  cross-examination,  wheth- 
er be  had  not  previously  carried  a  revolver, 
was  prejudicial  to  him.  Whether  he  did  or 
did  not  was  immaterial  on  the  trial  of  the 
Issues  Involved.  But,  he  having  answered  in 
the  negative,  we  are  unable  to  say  in  what 
respect  he  was  Injured  thereby ;  especially  as 
he  had  offered  In  evidence  proof  tending  to 
show  his  previous  good  character  as  a  quiet 
and  peaceable  citizen  in  the  community 
wherein  he  was  known.  In  rebuttal  thereof, 
the  state  could,  by  proper  evidence,  attempt 
to  show  the  contrary.  State  v.  Lane,  44  W. 
Va.  730,  29  S.  B.  1020;  Price  v.  Com.,  21  Grat 
(Va.)  846.  Under  the  drcumstancee,  this  ob- 
jection seems  untenable. 


We  are  of  opinion,  therefore,  to  affirm  the 
Judgment 

POFPENBARGER,  J.  (dissenting).  The 
prisoner's  legal  right  of  peremptory  challenge 
having  been  curtailed  and  restricted  in  the 
selection  of  the  Jury,  by  the  elfmlnation  of 
two  of  the  twelve  first  selected  and  the  sub- 
stitution of  two  others,  I  am  unable  to  con- 
cur in  the  decision.  These  two  were  not 
among  the  twenty,  when  he  exercised  his 
right  to  strike  off  six.  If  they  had  been,  his 
striking  might  have  been  entirely  different 
In  my  opinion,  when  the  two  disqualified 
Jurors  were  removed,  the  panel  should  have 
been  filled  again  to  twenty,  and  the  prisoner 
permitted  to  strike  over  again.  It  Is  said  he 
was  accorded  his  privilege  of  peremptory 
challenge  and  declined  to  exercise  It  as  to 
the  two  new  Jurors.  He  certainly  did  not 
have  It  accorded  to  him  In  the  manner  con- 
templated and  required  by  the  statute.  What 
was  offered  him. may  have  been  just  as  good, 
and  it  may  be  possible  to  devise  even  a  better 
scheme  than  the  statutory  one;  but  I  do  not 
think  the  courts  have  any  power  to  substi- 
tute schemes  and  devices  of  their  own  for 
those  ordained  by  the  Legislature. 

Whether  the  prisoner  was  Injured  In  a 
practical  sense  by  this  denial  of  legal  right, 
it  is  impossible  to  say.  It  Is  equally  impos- 
sible to  say  that  he  was  not  and  a  presump- 
tion of  injury  arises  from  error  In  a  trial. 

ROBINSON,  J.,  concurs  in  this  note  and 
also  dissents  from  the  decision. 


(74  W.  Va.  B80) 

SHOIIT  et  aL  v.  SHORT  et  aL    (No.  2470.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jane  23,  1914.) 

(Byllaivi  (y  the  Court.) 

Jttstcckb  or  the  Peace  (8  135*)  —  Jubisdic- 

TioN — Amount  in  (Dontbovebst. 

In  a.  proceeding  noder  section  162  of  chap- 
ter 50  of  the  Code  of  1906,  by  a  claimant  of 
property  seized  under  an  execution  against  an- 
other person,  the  matter  in  controversy  is  the 
amount  of  the  judgment  on  which  the  execu- 
tion Issued,  not  the  value  of  the  property,  and 
a  Justice  may  hear  and  determine  the  issue, 
though  the  value  of  the  property  exceeds  $300. 

[Bd.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent   Dig.  {(  426-447,  749;    Dec. 

Dig.  I  iai»] 

Error  to  Circuit  Court,  (Jabell  Cotmty. 

Action  by  Glum  Short  and  others  against 
Daniel  Short  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Revers- 
ed and  remanded. 

Doollttle,  Copen  ft  Davis,  of  Huntington, 
for  plaintiffs  in  error.  T.  J.  Bryan,  of  Hunt- 
ington, for  defendants  In  error. 

POFFBNBABGER,  J.  This  writ  of  error 
Is  to  A  Judgment  of  a  circuit  court  setting 


•For  other  cases  sae  same  topic  and  section  NUMBER  In  Dee.  Dig.  £  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indeze* 

Digitized  by  VjOOQ IC 


362 


82  SOUTBBASTBBM  BBPOBTBB 


(W.V«. 


aside  and  declaring  nnll  and  void  the  Judg- 
ment of  a  Justice  of  the  peace,  upon  the  the- 
ory of  a  want  of  Jurisdiction  in  the  Justice, 
because  the  amount  in  controversy  exceeded 
$300.  The  Judgment  so  annulled  was  render- 
ed In  a  proceeding  under  section  152  of  chap- 
ter 50  of  the  Code,  providing  a  remedy  by  a 
claimant  of  property  levied  upon  by  an  offi- 
cer under  an  execution,  for  trial  of  the  right 
of  property.  Though  the  record  does  not  show 
the  Judgment  on  which  the  execution  was  Is- 
sued nor  the  execution  itself,  it  seems  to  be 
agreed  the  Judgment  was  for  $160,  in  favor  of 
Allen  Pitman  and  against  William  and  Dani- 
el Short.  The  execution  thereon  was  levied 
upon  about  8,500  pounds  of  tobacco  as  the 
property  of  the  defendants.  After  the  levy 
thereof,  Clum  Short,  Herman  Short,  Irvin 
Short,  and  Sarah  Short,  claiming  to  be  the 
owners  of  the  property,  filed  their  petition 
under  said  statute,  before  a  Justice  other 
than  the  one  by  whom  the  Judgment  had  been 
rendered.  Proper  parties  were  made,  and, 
upon  the  bearing,  the  Justice  found  the  prop- 
erty to  be  that  of  the  petitioners,  and  ren- 
dered Judgment  accordingly,  ascertaining  its 
value  to  be  $318.50.  Pitman,  the  execution 
creditor,  appealed,  but,  assuming  want  of  Ju- 
risdiction in  the  Justice,  subsequently  moved 
the  circuit  court,  on  that  ground,  to  dismiss 
the  appeal,  and,  upon  this  motion,  the  court 
annulled  the  Judgment 

In  the  legal  sense  of  the  term,  the  matter 
In  controversy  was  the  amount  of  the  execu- 
tion, not  the  value  of  the  property  upon 
which  it  had  been  levied,  for  the  claimants 
could  have  released  their  property  by  pay- 
ment of  that  amount,  under  protest,  and  aft- 
erwards recover  it  from  the  officer  or  the  ex- 
ecution creditor.  If  the  sheriff  or  constable 
takes  property  of  one  person  under  an'  execu- 
tion against  another,  he  is  guilty  of  a  tres- 
pass, violates  the  law,  breaks  the  condition 
of  his  bond,  and  Is  Uable  to  the  person  injur- 
ed. Lucas  V.  Locke,  11  W.  Va.  81;  Mosby 
V.  Mosby,  9  Orat  584;  Davis  v.  Common- 
wealth, 13  Grat  139,  144;  bangster  ▼.  Com- 
monwealth, 17  Orat  124 ;  Moore  v.  Dawney, 
3  Hen.  ft  M.  127.    If,  in  such  case,  the  per- 


son whose  proi>erty  is  wrongfuUy  seized  gives 
notice  of  his  claim  of  title  and  pays  the 
amount  of  the  execution,  under  protest.  In  or- 
der to  relieve  it  from  seizure  and  prevent 
sale  thereof,  be  may  recover  the  amount  so 
paid  from  the  officer.  W.  Va.  Transportation 
Co.  V.  Sweetzer,  26  W.  Va.  434,  in  which  the 
court,  through  Judge  Green  delivering  the 
opinion,  says: 

"All  the  authorities,  for  instance,  agree  that, 
when  the  goods  of  the  part/  making  the  pay- 
ment have  been  Illegally  seized  or  are  wrong- 
fully detained,  and  to  obtain  posaession  of  his 
goods  the  owner  pays  an  unjust  demand  made 
upon  him  by  the  party  holding  his  goods,  the 
money  so  paid  may  be  recovered  back  as  paid 
upon  compulsion,  though  such  seizure  or  deten- 
tion of  his  goods  is  not  duress  of  him." 

At  the  common  law,  such  was  the  proce- 
dure. A  claimant  of  the  property  was  bound 
either  to  let  it  be  sold  and  sue  for  its  value, 
or  pay  the  debt  under  protest  and  sue  for  the 
money.  This  involves  hardship  to  all  the 
parties,  including  the  officer,  and  in  order  to 
relieve  It  statutes  were  enacted,  providing 
other  means  of  determining  the  rights  of  the 
parties. 

Now  the  officer  may  release  the  property, 
npon  demand,  if  the  execution  creditor  refus- 
es to  give  him  an  indemnifying  bond.  If 
such  bond  be  given  and  is  properly  returned, 
there  is  no  liability  upon  the  officer  for  sell- 
ing the  property,  for  a  right  of  action  against 
the  creditor  and  his  sureties  Is  given  upon 
the  bond.  Nor  need  the  claimant  of  the  prop- 
erty now  permit  it  to  be  sold  or  pay  the  debt. 
In  lien  thereof,  he  may  file  his  petition  In  a 
proceeding  for  determination  of  his  right  to 
the  property.  These  provisionB  of  the  stat- 
ute, made  to  relieve  from  the  hardships  im- 
posed by  the  common  law,  do  not  destroy  the 
common-law  rights.  They  are  obviously  cu- 
mulative. In  view  of  these  rights,  common- 
law  and  statutory,  it  la  plain  that  the  matter 
in  controversy  is  not  the  property,  bat  the 
debt 

The  Judgment  la  therefore  clearly  errone- 
008,  and  will  be  reversed,  and  case  remanded. 

LYNCH  J.,abKnt 
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(74  W.  Va.  428) 

HILL  r.  NORTON  et  aL 

(Sapreme  Court  of  Appeals  of  West  Vlixinla. 

May  26,  1914.     Rehearing  Denied 

Joly  1.  1914.) 

(Byllabut  iy  the  OowrUt 

1.  Appeal  and  Ebbob  ((  1040*)— Obound  fob 
Revebsai/— Ruling  on  DsmrBBEB. 

An  erroneous  ruling  upon  a  demurrer  to 
each  of  two  counts  in  a  declaration,  one  of 
which  is  insufficient,  is  not  alone  ground  for 
reversal,  if  plaintiff's  evidence  was  admissible 
under  the  good  count  and  was  sufScient  to  sus- 
tain the  cause  of  action  therein  averred. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  408»-4106;  Dec.  Dig,  I 
1040.*] 

2.  Mttricipai,  Cobfobations  ({  808*)  — 
Stbkvis— PXBiossioN  to  Maintain  Coai. 
Vault— Prksumption. 

Permission  by  the  municipality  to  construct 
and  maintain  a  coal  vault  under  and  an  open- 
ing thereto  in  a  city  pavement  will  be  presum- 
ed from  acquiescence  and  use  continued  Io^  sev- 
eral years. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1684-1687,  1^90- 
1694 ;   Dec.  Dig.  |  808.*] 

3.  Mchioipai.  Cobpokationb  (|  808*)  — 
Stbbkts  —  Maintknakcb  or  Coal  Hols  — 
Duty  or  Lot  Owneb. 

A  lot  owner  who  maintains  a  coal  hole  in  a 
city  pavement  as  an  appurtenance,  whether  con- 
Btrncted  by  him  or  no^  must  exercise  reasonable 
care  in  keeping  it  in  a  reasonably  safe  condition 
for  use  by  the  public  as  part  of  the  sidewalk. 
Whatever  the  public  safety  reasonably  requires 
is  the  measure  of  diligence  to  be  exercised  by 
him. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  1684-1687,  IfSQO- 
1694;    Dec.  'Dig.  |  808.*] 

4.  Municipal  Cobpobations  (S  806*)  — 
Stbbxtb— Detective  Sidewalks— Injttbixb 
to  Pedestbian- Liability  or  Lot  Owneb. 

If  he  knows,  or  by  the  exercise  of  reason- 
able diligence  would  have  known,  the  grating 
over  a  coal  hole  in  the  sidewalk  in  front  of  his 
property  was  defective,  and  failed  to  repair  it, 
ne  Is  liable  for  an  injury  resulting  therefrom  to 
a  pedestrian  lawfully  unng  the  sidewalk. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  1684-1687,  1690- 
1694;   Dec.  Dig.  §  80&*] 

6.  Municipal  Cobpobations  ({  808*)  — 
Stbeetb— Injubt  to  Pedestbian  —  Liabil- 
ITT  or  Lot  Owneb. 

He  remains  liable  for  injaries  to  a  pedes- 
trian resulting  from  a  defective  coal  hole  grat- 
ing in  a  pavement,  when  appurtenant  to  the 
premises,  whether  occupied  in  whole  or  in  part 
by  tenants,  if  the  defect  therein  existed  at  the 
date  of  the  demise. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporation^  Cent  IMg.  {}  1684-1687,  1690- 
1694;  Dec.  Dig.  J  808.*] 

6.  Municipal  Cobpobations  (i  808*)  — 
Stbeets— Title  to  Coal  Vault  and  Open- 
ing— Easement  or  Public. 

A  grant  of  a  lot  abutting  on  a  dty  street 
vests  tide  to  a  coal  vault  under  and  an  opening 
in  a  pavement  though  in  terms  not  expressly 
inclndine  either  of  them.  Such  title  is,  bow- 
ever,  subject  to  the  easement  of  the  public  fo^ 
.  street  purposes. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Disr.  H  1684-1687,  1690- 
1«M;   Dec.  Dig.  S  808.*] 


7.  Municipal  Cobpobations  (|  806*)  — 
Stbebts  —  In JUBIEB  to  Pedestbian  —  Con- 

TBIBUTOBT  NEQLiaENCE. 

A  pedestrian  is  not  guilty  of  contributory 
negligence  solely  because  he  steps  on  a  coal 
hole  grating  in  a  public  sidewalk. 

[E<d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  If  1678,  1682;  Dec. 
Dig.  !  806.*] 

8.  Landlobd  and  Tenant  (I  167*)— Defeo- 
nvB  Pbeioses— Pebsonal  ucjubies  —  Lia- 
bilitt  or  Landlobd. 

At  the  expiration  of  a  tenancy,  whether 
with  or  without  actual  change  of  possession,  a 
landlord  may  lawfully  enter  and  make  neces- 
sary repairs;  and  his  neglect  so  to  do  renders 
him  liable  for  injuries  resulting  from  defects 
then  existing  in  the  premises  demised. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {{  668-674,  670-679;  Dec. 
Dig.  I  167.*] 

9.  Appeal  and  Ebbob  (|  548*)— Pbbsenta- 
TioN  fob  Review— Rulings  on  Evidence. 

Unless  brought  to  its  attention  by  special 
bills  of  exception,  or  upon  a  motion  for  a  new 
trial,  specifically  stating,  as  pounds  therefor, 
the  admission  or  rejection  of  evidence,  this  court 
will  not  consider  tiie  roliaga  of  the  trial  court 
thereon. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Qent  Dig.  {{  2433-2440;  Dec.  Dig.  i 
648.*] 

10.  Municipal  Cobpobations  ({  822*)  — 
Stbeets— Injubt  to  Pedestbian- iNarniuo- 

TION& 

The  trial  court  properly  ruled  on  the  in-, 
structions  requested  by  the  parties  hereto. 

[Ed.  Note.— For  other  cases,  gee  Municipal 
Corporations,  Cent  Dig.  {|  1768-1762;  Dec. 
Dig.  %  822.*] 

11.  Evidence  (i  697*)— WeioSt  and  Surn- 

CIENCT— PBEPONDEBANOB. 

To  sustain  a  finding  in  his  favor,  it  is  not 
essential  there  should  be  a  distinct  preponder- 
ance of  evidence  on  behalf  of  the  plaintiif.  To 
have  OUs  effect,  it  is  only  necessary  that  tiia 
evidence,  when  considered  in  ita  entirety,  rea- 
sonably Justifies  such  verdict 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  (  2449;  Dec.  Dig.  J697.*] 

12.  Appeal  and  Ebbob  (]  1002*)— Verdict— 
Evidence. 

This  court  will  not  grant  a  new  trial,  whar* 
the  evidence  is  volumbious  and  conflicting,  un- 
less palpably  insufficient  to  sustain  the  verdict, 
or  the  amount  clearly  evinces  partiality,  preju- 
dice, or  passion  on  the  part  of  the  jury,  or  that 
they  were  misled  by  some  mists  ken  view  of  the 
merits  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3035-3937;  Dea  Dig.  f 
1002.*] 

(Additiondl  ByUabui  ty  Bditorial  Staif.) 

18.  WoBDS  AND  Phrases— "Distinct." 

As  defined  by  lexicographers,  "distinct" 
means  "clear  to  the  senses  or  mind:"  "easily 
perceived  or  understood;"  "irtain;"  "unmis- 
takable." 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  Blanch  HUl  against  S.  P.  and 
G.  W.  Norton,  for  personal  injuries.  Judg- 
ment tor  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

John  P.  Arbenz,  of  Wheeling,  for  defend- 
ants in  error.  James  W.  Ewlng  and  Hubbard 
&  Hubbard,  all  of  Wheeling,  for  plaintiff  In 
error. 


•For  other  cuss  see  same  topic  and  uction  NUMBER  In  Dee.  Dig.  t  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezev 
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LYNCH,  T.  The  Injuries  for  which  plain- 
tiff sued  resulted  from  a  fall  into  a  coal  hole 
In  the  pavement  adjacent,  to  the  lot  and 
building  thereon  owned  by  defendants,  who 
are  now  plaintiffs  in  error.  The  cover  slip- 
ped or  tilted  when  plaintiff  stepped  on  it; 
one  of  her  legs  suddenly  dropping  Into  the 
opening,  her  body  falling  heavily  across  the 
upper  edge  of  the  circular  iron  grating. 

[1]  In  support  of  their  demurrer  to  each 
of  the  two  counts,  defendants  argue  the  dec- 
laration is  insufficient,  because  the  aver- 
ments of  the  first  are  in  part  stated  in  the 
disjunctive,  and  both  charge  defendants  "as 
insurers"  of  the  safety  of  pedestrians  on 
the  pavement  in  front  of  their  property. 
From  the  discussion  of  other  questions  aris- 
ing on  this  review,  and  the  conclusion  reach- 
ed thereon,  will  fully  appear  our  reasons  for 
holding  the  second  objection  untenable.  As 
to  the  first,  even  if  deemed  sufficient  to  in- 
validate the  first  count  because  uncertain, 
and  therefore  violative  of  the  strict  rules  of 
pleading,  yet  if  the  second  count  is  sufficient, 
as  we  find  it  to  be,  and  the  evidence  sustains 
the  cause  of  action  therein  averred,  such  de- 
fect does  not  of  itself  warrant  a  reversal. 
Bank  v.  Evans,  9  W.  Va.  373;  Stolle  v.  In- 
surance Co.,  10  W.  Va.  546,  27  Am.  Rep.  583 ; 
Baigh  V.  Association,  19  W.  Va  793;  Hood 
V.  Bloch,  29  W.  Va.  224,  11  S.  B.  910;  Cedar 
Works  v.  Dalea,  109  Va.  333,  64  S.  B.  41; 
Johnson  v.  Commonwealth,  102  Va.  927,  46 
S.  B.  789.  That  it  was  thus  admissible  and 
sufficient  appears  from  the  facts  detailed 
and  the  conclusion  reached  on  this  review. 
As  applicable  here,  the  rule  announced  in 
the  cases  cited  Is  that  notwithstanding  the 
error,  if  Indeed  it  be  such,  committed  by  the 
trial  court  in  its  ruling  on  the  demurrer, 
still  if  the  evidence  certified  was  admissible 
under  the  second  count,  and  sufficient  to 
warrant  the  verdict  complained  of,  this  court 
will  not,  for  that  reason  alone,  reverse  the 
judgment  below. 

[2]  When  and  by  whom  the  coal  vault  and 
opening  were  first  made,  or  whether  made 
with  or  without  municipal  license,  the  record 
affords  no  means  of  ascertaining.  But  the 
record  warrants  the  conclusion  that  they 
were  constructed  conjointly  with  the  base- 
ment and  sui>erstructure,  a  brick  building  at 
least  two  and  perhaps  more  stories  in  height, 
and  have  since  been  maintained  as  appurte- 
nances to  the  building.  It  also  warrants 
the  further  conclusion  tliat  the  building  is 
an  old  one.  The  legal,  but  rebuttable,  pre- 
sumption Is  that  the  coal  vault  and  open- 
ing were  first  constructed  by  and  with  the 
consent  of  the  municipality.  Hart  t.  Mc- 
Eenna,  106  App.  Div.  219,  94  N.  T.  Snpp. 
216 ;  Korte  v.  Trust  Co.,  64  Minn.  530,  56  N. 
W.  246 ;  1  McAdam  on  Landl.  &  Ten.  1632. 

"Permission  to  construct  the  vault  may  be 
inferred  from  acquiescence  in  its  maintenance 
for  many  yean."  3  Dillon  on  Man.  Corp.  | 
1180. 


The  evidence  justifies  the  conclusion  that 
at  no  time  was  the  grating  over  the  ooal  hole 
securely  fastened  by  rod  or  chain,  as  requir- 
ed by  municipal  ordinance  passed  in  1881,  or 
that,  if  thus  or  otherwise  fastened,  the  ap- 
pliances provided  had  long  since  ceased  to 
be  effective  for  that  purpose  That  plaintiff 
stepped  on  the  cover  and  was  injured,  no 
one  denies.  Nor.  is  there  any  proof  that  she 
did  not  exercise  reasonable  care  for  her  own 
safety.  Defendants,  at  the  time  of  their  pur- 
chase, knew  of  the  existence  of  the  opening 
in  the  pavement  and  of  the  grating  covering 
it,  although  George  Norton  says: 

"I  knew  in  a  general  way  there  was  a  vanlt 
there:  but  we  never  used  it,  and  it  never  oc- 
curred to  me  anything  about  it" 

But  plainttfTs  husband,  who  saw  the  grat- 
ing after  the  accident,  testifies: 

"I  conld  lift  it  up.  There  was  no  bolt  and 
no  rod,  nothing  holding  it  It  was  just  loose, 
and  I  lifted  it  out  myself  and  put  It  back  in. 
I  tried  it  with  a  stick,  like  the  rung  of  a  chair. 
I  had  somethini;  like  that  with  me,  lilce  the 
hook  on  the  stock  of  an  umbrella,  and  turned  it 
over.  I  naturally  lifted  it  up  and  tamed  it 
around." 

But  the  extent  of  plaintiff's  injury,  and 
whether  temporary  or  permanent,  are  qnes- 
tlons  as  to  which  the  testimony  is  volumi- 
nous and  conflicting. 

[S,4]  Defendants  deny  liability,  first,  on 
the  theory  that  title  to  the  coal  area,  and 
the  means  of  access  thereto  from  the  side- 
walk, did  not  vest  in  them  by  virtue  of 
their  deed.  That  they  did  pass  thereunder, 
as  appurtenances  to  the  building,  subject  to 
the  easement  for  street  purposes,  whether  In 
terms  expressly  granted  or  not,  is  abundantly 
sustained  by  the  authorities.  Clifton  v.  Wes- 
ton, 54  W.  Va.  250,  46  S.  E.  233;  Stewart 
V.  RaUroad  Co.,  88  W.  Va.  438,  18  S.  E.  604; 
Foley  V.  County  Court,  54  W.  Va.  16,  46  8. 
E.  246;  Marbury  v.  Jones,  112  Va.  389,  71 
S.  E.  1124;  3  DUlon  on  Mun.  Corp.  {S  1180. 
1183;  Parish  v.  Baird,  160  N.  T.  302,  54  N. 
B.  724.  Defendants  also  deny  liability  In 
any  event,  and  contend  that,  if  any  liability 
exists  under  the  circumstances  of  this  case, 
it  devolved  upon  Helmbright,  who,  as  tenant, 
occupied  part  of  the  premises  at  the  time 
they  acquired  title  thereto,  and  thereafter, 
without  change  of  possession,  continued  as 
their  tenant  at  the  date  of  the  injury.  These 
two  grounds  of  defense  may  be  considered 
conjointly. 

It  is  true,  when  defendants  purchased  the 
property  in  January,  1907,  Helmbright  oc- 
cupied the  first  floor  and  the  basement  His 
tenancy,  however,  expired  about  one  month 
thereafter,  when  he  became  their  tenant  of 
the  same  parts  but  not  of  the  building  in  its 
entirety.  He  thus  remained  in  possession  at 
the  date  of  the  injury.  In  this  connection, 
it  may  be  observed,  and  the  testimony  shows, 
that  the  coal  hole  and  opening  had  not  been 
In  use,  at  least  for  the  purpose  originally 
intended,  for  20  years  or  more  prior  to  th« 
accident:  and  Helmbright  did  not  use  either 
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of  them  at  any  time  during  h\a  tenancy, 
which  began  in'  1906.  From  that  time,  at 
least,  to  the  date  of  the  accident  in  1909,  It 
Is  fair  to  conclude  from  the  testimony  the 
grating  was  not  securely  fastened  in  the 
frame,  although  it  does  not  appear  any  per- 
son except  the  plaintiff  sustained  injury 
thereby. 

[S-7]  The  anthorltles  seem  fully  in  accord 
upon  the  proposition  that  if  at  the  date  of 
the  lease,  or  a  renewal  thereof,  whether  by 
the  same  or  subseauent  owners,  the  premises 
are  out  of  repair  or  in  a  defectlTe  condi- 
tion, whereby  injury  occurs  to  a  third  per- 
son, the  owner  is  liable,  either  alone  or 
Jointly  with  the  tenant  As  stated  by  1 
McAdam  on  Landl.  &  Ten.  1636: 

"EiTen  though  the  landlord  parts  with  pot- 
session  of  the  entire  premlaes,  he  remains  liable 
i<rhere,  at  the  time  of  the  lease,  the  sidewalk  is 
unsafe  because  of  the  defective  or  negligent 
condition  of  something  placed  by  the  abutting 
owner  in,  on,  or  by  the  sidewalk  as  a  conven- 
ience or  easement  to  his  premises." 

While  they  do  not  concur  In  holding  the 
landlord  liable  under  all  the  varying  condi- 
tions involved,  the  "coal  hole  cases"  in  the 
main  agree  such  liability  exists  where  the 
▼ault  and  opening  are  defective  at  the  date 
■ot  the  lease.  Dalay  t.  Savage,  145  Mass. 
38,  12  N.  E.  841,  1  Am.  St  Rep.  429 ;  Frisch- 
berg  T.  Hurter,  173  Mass.  22,  62  N.  B.  1086; 
Anderson  v.  Dickie,  1  Eob.  (N.  T.)  238;  Ir- 
▼me  V.  Wood,  51  N.  Y.  224. 10  Am.  Bep.  603 ; 
Whalen  v.  Gloucester,  4  Hun  (N.  Y.)  24;  Fln- 
nlgan  v.  Blehl  (City  Ct)  61  N.  Y.  Snw>.  1116; 
Matthews  v.  City,  78  App.  Dlv.  422,  80  N.  Y. 
Sapp.  360;  Owlngs  v.  Jones,  9  Md.  108;  1 
Taylor  on  Landl.  &  Ten.  |  175.  In  some  in- 
stances both  landlord  and  tenant  have  been 
beld  Jointly  and  severally  liable.  Mancoso  t. 
Kansas  City,  74  Mo.  App.  138;  McLaughlin 
V.  Kelley,  230  Pa.  261,  79  Aa  662 ;  Irvine  v. 
Wood,  supra;  Calder  v.  Smalley,  66  Iowa, 
219,  23  N.  W.  638,  66  Am.  Bep.  270;  1  Shear. 
&  Bed.  Meg.  H  708-710. 

In  Oelof  ▼.  Morgenroth,  130  App,  Div.  17, 
114  N.  Y.  Supp.  293,  and  Trustees  y.  Foster, 
166  N.  Y.  864,  60  N.  E.  971,  41  L.  R.  A.  564, 
66  Am.  St  Bep.  575,  the  tenant  occupied  the 
ground  floor  only;  other  parts  of  the  build- 
ing, as  in  this  case,  being  in  possession  of 
the  landlord  or  of  other  toiants.  The  tenant 
wlM>  occupied  the  first  story  covenanted  to 
make  repairs.  The  court,  in  the  first  case, 
said  mere  occupancy  of  the  storcnroom  and 
cellar  did  not  relieve  the  owner  from  the 
"dnty  of  preventing  the  sidewalk  from  be- 
coming dangerous  to  those  using  the  street" 
And  in  the  second  case,  It  was  held  that  up- 
on the  landlord  devolved  an  implied  duty 
to  use  reasonable  care  in  inspecting  and  re- 
pairing a  grate  in  the  sidewalk  in  front  of 
bis  property.  While  not  required  to  repair 
general  defectSt  yet,  when  he  cut  a  hole  in 
the  sidewalk,  the  court  said  the  duty  devolv- 
■ed  on  him  properly  to  construct  the  opening 
and   thereafter   to   nse   reasonable  care  to 


keep  it  In  repair  as  long  as  he  remained  In 
possession. 

"The  duty  sprang  from  the  necessity  of  having 
safe  sidewalks,  and,  as  the  necessity  is  continu- 
ous, BO  is  the  duty.  Upon  no  other  ground  can 
the  construction  of  a  grate  in  a  sidewalk,  which 
is  an  interference  with  the  public  highway,  bo 
justified,  even  when  permission  is  duly  granted." 

Upon  transfer  of  the  entire  interest  and 
possession,  as  the  duty  runs  with  the  land, 
the  same  duty  and  liability  would  devolve 
upon  the  grantee,  whether  in  fee  or  for  a 
term.  So  a  lease  of  the  entire  premises  and 
possession  thereof  by  the  tenant  would  doubt- 
less throw  the  burden  upon  the  latter.  But, 
even  though  the  tenant  agrees  to  keep  the 
premises  in  rei>alr,  the  owner  remains  liable 
for  injuries  resulting  from  a  defective  or 
unsafe  condition  existing  at  the  date  of  the 
demise.  Wells  t.  Ballou,  201  Mass.  244,  87  N. 
R  576;  Hill  v.  Hayes,  199  Mass.  411,  85  N. 
E.  434,  18  L.  E.  A.  (N,  S.)  375;  Matthews 
T.  De  Groff,  13  App.  Div.  356,  43  N.  Y.  Supp. 
237;   Calder  t.  Smalley,  supra. 

From  these  and  other  authorities,  we  find 
the  general  rule  to  be  that,  although  the 
owner  is  authorized  to  maintain  an  opening 
in  the  sidewalk,  he  is  held  to  the  exercise  of 
reasonable  care  and  diligence  in  making  and 
keeping  the  same  in  a  safe  condition.  Mc- 
GafBgan  v.  Boston,  149  Mass.  289,  21  N.  "O. 
371;  Leahan  v.  Cochran,  178  Mass.  566,  60 
N.  E.  382,  63  L.  R.  A.  891,  86  Am.  St  Bep. 
606;  HIU  V.  Hayes,  199  Mass.  411;  Wells  v. 
Ballou,  supra;  Irvine  v.  Wood,  supra;  Trus- 
tees T.  Foster,  supra;  Denver  v.  Dean,  10 
Colo.  376,  16  Pac.  30,  3  Am.  St  Bep.  594; 
Drake  v.  Kansas  City,  190  Mo.  370,  88  S.  W. 
689,  109  Am.  St  Bep.  759;  McLaughlin  v. 
Kelley,  supra;  1  Elliott  on  Roads  and 
Streets,  i  902;  Joyce  on  Nuisances,  IS  231. 
232;  Dickson  t.  HolUster,  123  Pa.  421,  16 
Atl.  484,  10  Am.  St  Rep.  533.  Nor  is  actual 
knowledge  by  him  of  an  existing  defect  in 
the  vault  or  Its  covering  essential  to  liability. 
It  is  sufficient  if,  by  the  exercise  of  reasona- 
ble diligence,  he  could  have  known  of  the 
dangerous  condition.  GllUs  v.  Light  Co.,  202 
Mass.  222,  88  N.  E.  779;  Calder  t.  Smalley, 
66  Iowa,  219,  23  N.  W.  638,  55  Am.  Rep.  270: 
Anderson  v.  Dickie,  1  Rob.  (N.  Y.)  238;  Latell 
V.  Cunningham,  122  Minn.  144,  142  N.  W.  141; 
Chicago  V.  Jarvls,  226  111.  614,  80  N.  B.  1079; 
Hayes  v.  Seattle,  43  Wash.  600,  86  Paa  852, 
7  L.  R.  A.  (N.  S.)  424,  117  Am.  SL  Rep.  1062. 
See,  also,  Keating  v.  Boston,  206  Mass.  327, 
92  N.  E.  431,  ^nd  valuable  note  19  Ann.  Cas. 
464.  As  said  In  Timlin  v.  OU  Co,  126  N.  Y. 
525,  27  N.  E.  786,  22  Am.  St.  Rep.  845,  even 
If  the  owner  did  not  create  the  defective 
condition,  yet  "if  to  his  knowledge  it  exist 
on  his  premises  at .  the  time  of  the  demise, 
and  is  of  a  character  dangerous  to  the  public 
or  an  adjoining  owner,  or  if  he  were  in  truth 
ignorant  and  yet  by  the  exercise  of  reason- 
able care  and  diligence  he  would  have  known 
of  its  existence,  there  Is  no  principle  which 
can  exempt  him  from  the  responsibility  any 
more  than  U  be  created  the  nuisance  him- 
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self."  Whether  the  grating  waa  defective 
when  the  Nortons  became  owners  of  the 
pToi)erty  and  at  the  time  of  their  lease  to 
Helmbrlght,  and  whether  they  negligently 
permitted  the  defective  and  unsafe  condition 
to  remain,  and,  If  so,  what  constituted  neg- 
ligence on  their  part,  were  Questions  solely 
for  the  jury.  McGafflgan  t.  Boston,  supra; 
Wells  V.  Ballou,  supra;  Hill  v.  Hayes,  su- 
pra; Olllis  ▼.  lilght  Co.,  supra;  Anderson 
V.  Dickie,  supra;  Reinbard  v.  Mayor,  2  Daly 
(N.  T.)  243;  Sterling  v.  Thomas,  60  111.  264; 
Chicago  V.  Jarvls,  226  IlL  614.  80  N.  B.  1079; 
Dickson  T.  HolUster,  supra;  Calder  v.  Smal- 
ley,  66  Iowa,  219,  23  N.  B.  638,  55  Am.  Rep. 
270;  Hayes  v.  Seattle,  supra;  Matthews  ▼. 
City,  78  App.  Dlv.  422,  80  N.  I.  Supp.  360; 
Latell  y.  Cunningham,  supra.  In  Calder  v. 
Smalley,  the  court  said : 

"It  was  shown  that  the  covering"  of  the  coal 
hole  "was  without  fastenings,  and  subject  to  be 
removed  by  any  person.  The  jury,  we  think, 
could  well  have  found  that  it  waa  negligent  to 
leave  the  covering  in  that  condition ;  that  the 
care  required  by  the  law,  for  the  safety  of  those 
who  frequented  the  street,  demanded  that  such  a 
trap  should  not  be  arranged  for  them  in  the 
sidewalk,  which  could  be  readily  set  by  the 
mischievous  and  malicious,  and  would  be  set 
by  the  negligent,  who  would  fall  properly  to 
replace  the  cover  after  using  it." 

[I]  Nor  can  defendants  exonerate  them- 
selves from  liability  on  the  ground  that,  at 
the  time  of  their  purchase,  a  tenant  of  thdr 
grantors  was  and  remained  in  possession  of 
part  of  the  premises.  If,  when  they  purchas- 
ed, the  property  had  been  vacant  and  subse- 
quently leased  by  the  Nortons,  there  could  be 
no  question  of  Uieir  duty  to  repair  and  fas- 
ten the  grate  if  then  dangerous;  and  if  there- 
after they  leased  to  Helmbrlght,  whether 
with  or  without  a  covenant  on  his  part  to 
repair,  the  defective  condition  continuing, 
they  would  still  remain  liable  for  any  injury 
occasioned  thereby.  The  owners,  then,  dear- 
ly bad  the  right  to  enter  and  observe  the  con- 
dition of  the  premises,  including  the  open- 
ing in  the  pavement,  and  make  necessary  re- 
pairs. And  it  was  their  dnty  to  enter  for 
this  punpose — a  duty  devolving  upon  them  in 
order  to  prevent  injury  to  pedestrians  on 
the  highway.  Any  failure  on  their  part  in 
the  performance  of  that  duty  would  rraider 
th^n  Uable  to  the  person  injured.  The  mere 
fact  that  part  of  the  premises  were  occupied 
by  Helmbrlght  would  not  operate  as  an 
excuse.  They  had  the  same  right  and  au- 
thority at  the  termination  of  the  lease  under 
which  he  first  entered.  And  if,  when  they 
again  leased  to  him,  they  knew,  or  by  the 
exercise  of  reasonable  diligence  could  have 
known,  the  grating  was  defective,  and  did 
not  repair  it,  we  are  unable  to  perceive  any 
difference  in  their  dnty  or  liability;  both 
remained  the  same. 

As  was  said  in  Lnsk  ▼.  Peck,  132  App. 
Dlv.  426,  116  N.  T.  Supp.  1051 : 

"Although  the  defect  in  the  structure  devel- 
oped during  the  period  covered  by  the  lease.  If 
the  o'wner  thereafter  made  another  lease  to  the 
same  parties  without  inspecting  the  structure. 


he  is  liable,  as  at  the  expiration  of  the  first 
lease  he  had  a  right  to  enter  and  malce  an  ex- 
amination. *  *  *  If  he  leases  the  premiaes 
knowing  the  public  use  is  to  continue,  be  must 
at  least  be  reasonably  assured  they  have  not 
deteriorated;  that  they  are  still  safe  for  oc- 
cupancy by  the  public.  This  obligation  re- 
quires affirmative  action  on  his  part;  and.  in 
order  that  he  may  be  exculpated  to  one  injured 
by  reason  of  the  decay  of  the  place  he  vouched 
for,  it  must  appear  be  inspected  the  property  or 
in  some  other  adequate  manner  fulfilled  his  ob- 
ligation to  the  public  before  leasing  the  same. 
Any  other  rule  might  relieve  a  responsible 
owner  from  the  duty  he  owes  to  the  public  and 
shift  the  burden  to  an  Irresponsible  tenant." 

See,  also,  Matthews  v.  De  GrofF,  13  App. 
Dlv.  866,  43  N.  Y.  Supp.  237;  Whalen  v. 
Gloucester,  supra;  Mancuso  v.  E^nsaa  City, 
supra. 

Flelschner  t.  Investment  Co.,  26  Or.  119, 
36  Pac.  174,  holds  that: 

"A  landlord  who  renews  a  lease  after  the  cre- 
ation of  a  nuisance  upon  the  premises  thereby 
becomes  chargeable  for  its  contmuance.  •  •  * 
Upon  the  surrender  of  the  old  lease,  the  com- 
pany was  invested  with  the  right  of  entry,  and, 
as  the  nuisance  was  in  existence  upon  the  prem- 
ises, it  must  be  presumed  to  have  been  aware  of 
the  fact,  and  hence  it  is  liable  for  its  continusmce 
under  the  exception  to  the  general  rule  tliat  it 
had  demised  premises  with  a  nuisance  then  in 
existence  thereon.  The  law  ia  well  settled  that 
if  the  tenant  creates  a  nuisance  upon  the  prem- 
ises during  the  term,  by  an  unusual  or  extraor- 
dinary use  thereof,  although  the  landlord  can- 
not be  made  chargeable  for  the  consequences  in 
the  first  instance,  yet,  if  he  subsequently  re- 
news the  lease  with  the  nuisance  thereon,  he 
becomes  chargeable  for  its  continuance." 

Sanford  v.  Clarke,  L.  R.  21  Q.  B.  Dlv. 
398,  holds  that,  even  on  a  weekly  tenancy, 
the  landlord  could  enter  and  make  repairs  at 
the  end  of  any  week;  and  that,  failing  to 
do  so,  he  is  liable  for  any  injury  resulting 
from  the  defective  condition  of  a  coal  plate 
in  the  pavement,  as  bis  duty  requires  the 
exercise  of  ordinary  care  in  anticipation  of 
defects  which  are  the  legitimate  result  of 
use  and  climatic  influences. 

[9]  Of  the  admission  and  rejection  of  cer- 
tain evidence,  oral  and  documentary,  defend- 
ants complain.  But,  as  no  part  of  what  was 
thus  admitted  or  rejected  became  a  part  of 
the  record  by  special  bills  of  exception  or  as 
grounds  of  the  motion  for  a  new  trial,  we  de- 
cline, under  the  authority  of  Gregory  v.  Rail- 
road Co.,  87  W.  Va.  606,  16  S.  B.  819,  Hal- 
stead  T.  Horton,  38  W.  Va.  727,  18  S.  B.  953, 
State  V.  Henaghan,  81  S.  E.  639,  and  other 
cases  decided  at  the  present  term,  to  devote 
the  time  necessary  to  search  the  voluminons 
record  in  order  to  discover  the  various  rul- 
ings complained  of  by  .them. 

[1(]  It  is  apparent,  without  further  dis- 
cussion, that  plalntlirs  instmctlon  C  was 
eminently  proper.  It  advised  the  jury  that, 
if  defendants  maintained  a  coal  hole  in  the 
sidewalk  in  front  of  their  premises,  It  was 
their  duty  to  equip  and  maintain  it  "in  a 
reasonably  safe  and  proper  condition,  so  as 
to  be  reasonably  safe  to  the  persons  walking 
upon  and  along  said  sidewalk,  and  for  any 
Injury  arising  from  their  failure  so  to  do  they 
are  liable."     Instruction  D  seems   immune 
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front  the  crltidsm  to  whlcb  defendants  at- 
tempt, to  subject  it  More  than  once  it  has 
been  approved  by  this  conrt  in  Identical  or 
similar  terms.  Riley  x.  Railway  C!o.,  27  W. 
Va.  151,  161;  Garrlco  v.  Railway  Co.,  89  W. 
Va.  102,  19  S.  S.  571,  24  li.  R.  A.  60.  The 
limitation  as  to  the  amount  of  damages  ascer- 
tainable did  not  vitiate  the  Instruction.  It 
simply  informed  the  jury  not  to  exceed  the 
sum  claimed  by  the  declaration.  That  It  did 
not  mislead  appears  from  the  amount  found 
by  the  verdict. 

F'nrther  complaint  is  made  by  defendants 
of  the  refusal  by  the  court  to  give  their  In- 
structions from  8  to  16,  Inclusive.  The  last 
seven  were  very  properly  rejected,  because 
in  conflict  with  the  authorities  we  have  cited, 
or  misleading,  or  without  evidence  in  their 
support.  We  further  think  instruction  8  was 
wrong,  for  it  told  the  Jury  "there  Is  no  rule 
of  law  necessarily  requiring  the  defendants 
to  fasten  the  lid  of  the  coal  hole  with  a  rod 
or  chain."  The  ordinance  in  evidence  spedf- 
IcaUy  requires  the  cover  to  be  fastened  in  the 
manner  stated  in  the  instruction.  But,  even 
In  the  absence  of  such  ordinance,  the  owner, 
as  we  have  seen,  was  required  by  law  to 
secure-  the  covering  in  some  manner  to 
make  the  grating  reasonably  safe  for  pedes- 
trians on  the  highway.  The  instruction  was 
in  direct  contravention  of  the  rule  thus  an- 
nounced. It  was  also  misleading  because.  If 
given,  the  Jury  might  have  Inferred  that  no 
duty  devolved  upon  the  owners  to  fasten  the 
grating  In  any  manner,  or  to  keep  it  In  a  rea- 
sonably safe  condition  of  repair. 

[11]  Instruction  No.  9,  asked  by  defend- 
ants, if  given,  would  have  Informed  the  Jury 
they  could  not  find  for  plaintiff  unless  they 
believed  there  was  a  distinct  preponderance 
of  the  evidence  in  her  favor. 

[13]  As  defined  by  lexicographers,  "dis- 
tinct" means  "clear  to  the  senses  or  mind ;" 
"easily  perceived  or  understood;"  "plain;" 
"unmistakable."  But  it  is  not  essential  that 
the  evidence  on  behalf  of  a  party  on  whom 
rests  the  burden  of  proof  must  unmistakably 
preponderate  In  his  favor  in  order  to  entitle 
Um  to  a  verdict,  or  that  for  this  purpose  the 
preponderance  must  be  clear  to  the  mind  or 
senses,  or  easily  understood  or  perceived. 
Evidence  which,  when  considered  in  its  en- 
tirety, satisfies  the  minds  of  the  Jury  of  the 
truth  of  the  facts  in  issue  is  sufficient  to 
show  a  preponderance  In  favor  of  such  party ; 
and  to  have  this  effect  the  preponderance 
^  need  not  be  perfectly  clear. 

"In  civil  cases  an  honeat  belief,  a  belief  which 
results  from  a  careful,  diligent  mvestigation  of 
the  proof,  is  all  that  is  to  be  expected."  Sim- 
moDS  V.  Insurance  Co.,  8  W.  Va.  474. 

[12]  Defendants  likewise  urge  reversal  be- 
cause, as  they4nslst,  the  verdict  Is  excessive 
and  contrary  to  the  evidence.  The  case  was 
twice  tried ;  each  time  resulting  in  a  finding 
for  plaintiff.  Although  the  second  verdict 
was  much  larger  than  the  first,  we  cannot] 


say  it  was  so  excessive  as  to  warrant  inter- 
ference by  this  court  Plaintiff  was  seriously 
injured.  While,  before  the  accident  she 
could  and  did  perform,  unaided,  all  her 
household  duties  and  obligations,  since  that 
time,  the  proof  tends  to  show,  she  was  un- 
able to  perform  such  duties,  became  feeble, 
nervous,  and  excitable,  and  required  the  con- 
stant assistance  of  a  servant  or  employe. 
Many  witnesses  were  examined  by  both  par- 
ties, among  whom  were  physldans  and  sur- 
geons of  eminent  ability,  at  least  two  of 
whom  made  a  physical  examination  and 
treated  plaintiff  for  the  injuries  received  by 
her,  while  others  testified  as  exi)erts.  The 
Jury  and  the  trial  Judge  saw  the  witnesses 
Including  the  plaintiff,  and  heard  thdr  testi- 
mony, which,  as  stated,  was  voluminous  and 
confiicting. 
Finding  no  error,  we  aflSrm  the  Judgment 

(74  W.  V«.  660) 

ROBERTS  et  aL  v.  GRUBBR  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  23,  1914.) 

(ByUabu*  ty  the  Court) 
Bquitt  (I  223»)— Qunmifa  Tma  (|  86»)— 

pLXAniNG. 

A  bill  in  equity,  which  does  not  ghow  that 
the  plaintiCF  has  such  a  clear  and  certain  in- 
terest in  the  subject-matter  of  the  suit  as 
would  entitle  him  to  the  relief  prated  for  in 
relation  thereto,  is  insufficient  on  demurrer. 

[£d.  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  §  502;  Dec  Dig.  {  223:*  Quieting 
Titie,  Cent  Dig.  H  73,  74;   Dec.  Dig.  g  36.*] 

Appeal  from  Circuit  Court  Cabell  County. 

Bill  by  Annie  M.  Roberts  and  others 
against  Sarah  Gruber  and  others.  From 
decree  for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

George  S.  Wallace,  of  Huntington,  for  ap- 
pellants. 0.  W.  Freeman,  of  Huntington,  for 
appellees. 

ROBINSON,  J.  The  original  and  amended 
bills  in  this  cause  were  rlghtiy  dismissed  on 
demurrer.  They  made  no  case  cognizable 
In  a  court  of  equity. 

The  original  bill  sought  the  removal  of 
cloud  from  titie  without  alleging  that  plain- 
tiffs were  In  possession  of  the  land,  or  oth- 
er facts  taking  the  case  out  of  the  general 
rule  in  that  regard.  It  was  therefore  plainly 
Insufficient  The  amended  bill  sought  to 
change  the  diaracter  of  the  cause  and  to 
present  matters  that  a  court  of  equity  would 
hear.    But  In  this  it  signally  failed. 

Gruber  In  his  lifetime  made  a  deed  to  his 
wife  for  a  lot  In  Central  City.  The  deed  con- 
tained an  absolute  grant  then  a  reservation 
of  the  use  and  rents  of  the  property  for  the 
life  of  the  grantor,  followed  by  a  provision 
that  the  estate  conveyed  should  not  vest  and 
take  effect  until  after  the  death  of  the  gran- 
tor. Gruber  died  testate,  devising  all  bis  es- 
tate, real  and  personal,  to  his  wife  as  long 
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as  she  lived  or  lemained  unmarried,  and 
then  to  his  children.  The  suit  Is  by  Qruber's 
children,  heirs  at  law,  against  the  widow, 
grantee  in  the  deed  and  devisee  under  the 
wlU. 

Plaintiffs  assert  that  the  deed  gave  defend- 
ant no  title,  because  it  undertook  to  vest 
an  estate  after  the  death  of  the  grantor  and 
is  therefore  not  a  grant  but  a  mere  testamen- 
tary disposition,  though  not  properly  exe- 
cuted to  be  proved  as  a  wilL  They  do  not 
unqualifiedly  assert  title  in  themselves  to 
the  lot  by  reason  of  the  alleged  invalidity  of 
the  deed,  but  say  that  a  contest  of  Gruber's 
will  has  been  instituted  by  them  and  is  pend- 
ing as  a  separate  suit,  and  that  if  the  contest 
is  decided  in  their  favor,  the  lot  will  be- 
long to  them,  subject  only  to  dower  in  de- 
fendant. 

The  prayer  of  plalntifCs  is  a  peculiar  one 
indeed.  It  is  that  the  court  construe  the 
deed;  that  if  the  deed  Is  found  to  be  void, 
as  plalntifrs  believe  it  is,  the  cause  be  con- 
tinued until  the  suit  contesting  the  wlU  is 
determined;  and  that  should  the  will  be 
found  not  to  be  the  true  will  and  testament 
of  Oruber,  the  lot  be  sold,  dower  therein  be 
ascertained  and  paid  defendant,  and  the  res- 
idue of  the  proceeds  distributed  to  plaintiffs. 

It  is  certainly  true  that  if  the  deed  and 
the  will  are  both  void,  plaintiffs  own  the 
lot  subject  to  dower  of  defendant  Tet,  If 
the  will  is  valid,  defendant  is  entitled  to 
the  lot  until  her  death  or  marriage  again, 
and  plaintiffs  are  not  entitled  until  there- 
after. In  that  event  plaintiffs  have  no  right 
to  that  for  which  they  pray,  a  sale  of  the 
lot,  with  payment  in  lieu  of  dower  to  defend- 
ant 

Now,  it  must  be  observed  that  invalidity  of 
both  the  deed  and  the  will  is  not  asserted 
by  this  suit  and  asked  to  be  declared  here- 
in. Invalidity  of  the  deed  alone  is  asserted 
and  asked  to  be  declared.  That  is  all  that 
is  asked,  until  it  is  ascertained  by  the  deter- 
mination of  another  suit  whether  plaintiffs 
may  be  heard  further.  Will  a  court  of 
equity  merely  construe  the  deed  when  to  do 
so  may  be  of  no  purpose  for  the  vindication 
of  right  belonging  to  plaintiffs?    Plainly  not 

The  bills  are  bad  because  they  do  not  show 
afDrmatlvely  and  positively  that  plaintiffs 
are  entitled  to  present  right'  in  the  lot  No 
more  Is  shown  than  that  plaintiffs  by  a  deci- 
sion in  an  independent  suit  may  have  right 


in  the  lot,  entitling  them  to  a  sale  of  the 
property  for  the  enjoyment  of  all  interested 
since  it  is  not  susceptible  of  dower  or  other 
partition  in  kind.  But  a  court  of  equity 
will  not  open  its  forum  to  hear  that  which 
may  be  merely  a  moot  question  and  avail 
nothing.  It  will  only  let  one  in  when  he 
asserts  clear,  certain,  and  complete  right  en- 
titling him  to  a  decree  that  will  avail  him  in 
relation  to  the  right  What  clear  right  in 
the  subject  matter  of  the  deed  which  plain- 
tiffs assert  to  be  void,  entitling  them  to  the 
ultimate  relief  asked  as  to  that  subject  mat- 
ter, do  they  show  by  the  bills?  None  indeed. 
They  simply  show  that  they  may  or  may  not 
be  entitled  to  such  relief.  Why  entertain 
them  when  the  contingency  aa  to  their  title, 
which  they  plainly  disclose  as  one  not  to 
be  settled  in  this  suit  may  make  it  absolute- 
ly futile  to  entertain  them? 

"Interest  in  the  subject-matter  of  the  suit, 
or  a  right  to  the  thing  demanded,  and  a  proper 
title  to  institute  the  suit,  are  essentially  neces- 
sary to  maintain  the  bill.  If  the  objection  ia 
apparent  upon  the  face  of  the  biU,  it  may,  and 
indeed  it  ought  to  be,  taken  by  way  of  demur- 
rer."    Story  s  Eq.  PL  sec  728. 

"Every  bill  must  show  clearly  that  the  plain- 
tiff has  a  right  to  the  thing  demanded,  or  sach 
an  interest  in  the  subject-matter  as  gives  him  a 
right  to  institute  a  suit  concerning  it;  and  If 
such  a  right  or  interest  is  not  shown  by  the  bill, 
the  defendant  may  demur,"  1  Daniell's  Chan. 
PI.  &  Pr.  314. 

Suppose  plaintiffs  proved  all  they  have  al- 
leged, that  the  deed  is  void,  and  that  a  suit 
is  pending  which  may  yet  declare  the  will 
void.  A  case  would  not  be  made  for  the  re- 
lief asked.  For  If  the  deed  is  void,  then  bj 
the  will  the  property  belongs  to  defendant 
nntil  her  death  or  marriage,  and  the  will 
must  be  annulled  before  that  for  which  plain- 
tiffs pray  may  be  had.  Tet  plaintiffs  do  not 
se^k  to  annul  the  will  herein.  They  do  not 
allege  Invalidity  of  the  will  as  an  issue  in 
this  salt  They  fail  to  present  a  chain  of 
positive  allegations  all  of  which  U  put  to 
issue  and  established  in  their  favor  vouch 
the  relief  they  seek. 

"A  plaintiff  can  no  more  obtain  relief  without 
proper  averments  in  his  bill  than  he  can  with- 
out proof  of  such  averments  when  made.  The 
one  18  as  essential  as  the  other,  and  both  must 
concur,  or  relief  cannot  be  granted."  5  Enc 
Dig.  Va.  &  W.  Va.  128. 

An  order  wUl  be  entered  afflrmlng  the  de- 
cree. 

LTNCH,  7.,  absent 
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BAIJJWIN  T.  LAMPKIN.     (No.  6394.) 

(Coort  of  Appeals  of  Georgia.    March  28, 1914. 
Rehearing  Denied  July  27,  1914.) 

(SiiUalut  hy  the  Court.) 

1.  Lardi-obo  and  Tbnant  (}  105*)— Aban- 

DOHMENT  BY  TEXANT— LIABILITY  FOB  RENT. 

The  evidence  did  not  require  a  finding  that 
there  was  a  rescission  of  the  contract  of  rental, 
bat  authorized  the  conclusion  reached  by  the 
jury,  to  the  effect  that  the  tenant  abandoned 
the  premises,  not  at  the  instance  of  the  land- 
lord ;  that  the  landlord  did  not  consent  to  the 
tenant's  breach  of  the  contract,  but  on  the  con- 
trary asserted  his  intention  to  hold  the  tenant 
liable  for  the  rent  which  would  accrue  during 
the  remainder  of  the  term.  The  case  at  bar  is 
therefore  distinguished  by  its  facts  from  that  of 
Gay  T.  Peak,  5  Ga.  App.  583,  63  S.  E.  650, 
Ledsinger  t.  Burke,  113  Ga.  74,  38  S.  E.  313, 
and  Rucker  ▼.  Tabor,  126  Ga.  132,  54  S.  S. 
969. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  790-793;    Dec.  Dig.  J 

2.  Lakdiabd  akd  Tkrant  ({  217*)— Aban- 
ooNiaiTT  BT  Tenant  —  RxuEDT  or  Lano- 

U)BD. 

There  was  no  demurrer  objecting  to  the 
form  or  nature  of  the  action.  The  action,  which 
was  for  one  month's  rent  past  due,  was  pend- 
ing before  the  landlord  resumed  possession  of 
the  premises  (if  in  fact  he  did  retake  posses- 
sion otherwise  than  as  agent  for  the  lessee) ; 
and  if  the  tenant  did  not  consent  that  the  land- 
lord might  re-rent  the  premises  upon  his  (the 
tenant's)  account,  the  fact  that  the  amount  re- 
ceived by  the  landlord  for  a  portion  of  the 
month  for  which  the  tenant  was  indebted  af- 
fords' the  tenant  no  ground  for  complaint. 

[Ed.  Note. — For  other  cases,  see  landlord 
and  Tenant,  CJent,  Dig.  H  86&-868;  Dec.  Dig. 
|217.»] 

3.  Lanolobd  and  Tenant  ($  110*)— Bbeaou 
BT  Tenant— Right  to  Relet. 

Where  a  tenant  is  notified  by  his  landlord 
that,  should  he  abandon  the  premises  and  re- 
nounce the  contract,  the  landlord  will  relet  the 
same  at  the  risk  and  for  the  account  of  the 
tenant,  and  the  tenant  interposes  no  objection 
to  this  proposal,  the  inference  that  the  tenant 
has  tacitly  constituted  the  landlord  his  agent 
for  that  purpose,  and  that  to  that  extent  there 
is  a  novation  of  the  original  contract,  is  au- 
thorized. Under  such  circumstances  the  land- 
lord might  make  a  contract  of  rental  upon  the 
tenant's  account  without  the  knowledge,  or  ex- 
press consent  or  approval  of  the  tenant. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  366-369,  371 ;  Dec.  Dig. 
I  110.*] 

4.  Appeal  and  Ebbob  (|  1006*)— Vebdiot— 
CoNFLiCTiNO  Evidence. 

The  controlling  issue  of  fact  presented  for 
the  determination  of  the  jury  was  whether  the 
tenant  assented  to  the  landlord's  proposal  to 
reduce  any  damages  consequent  upon  the  ten- 
ant's breach  of  the  contract  by  re-renting  the 
premises  to  the  best  advantage.  Upon  the  is- 
sue the  evidence  was  in  conflict,  but  the  ver- 
dict is  supported  by  some  evidence,  and,  having 
been  approved  by  the  trial  judge,  will  not  be 
disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  3860-3876,  3948-3950 ; 
Dec.  Dig.  f  1005.*] 

Brror  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 


Action  by  A.  C  Lampkin  against  L.  A. 
Baldwin.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

LoTick  G.  Fortson  and  Green,  Tilson  & 
McKinney,  all  of  Atlanta,  for  plaintiff  in 
error.  Mayson  &  Johnson  and  Alvin  L. 
Ricbards,  all  of  Atlanta,  for  defendant  .in 
error. 

RUSSELL,  G.  J.  Lampkln  sned  Baldwin 
for  $83.33,  one  month's  rent  of  certain  prem- 
ises described  in  the  account  stated.  The 
case  was  appealed  to  the  superior  court 
where  a  verdict  was  rendered. for  the  plain- 
tiff In  the  sum  of  $63.33.  The  defendant 
pleaded  that  the  plaintiff  failed  to  keep  the 
premises  in  ordinary  repair, and  in  a  condi- 
tion suitable  to  the  purposes  for  which  the 
house  was  rented,  and  that  In  addition  to 
the  violation  of  this  general. duty,  the  plain- 
tiff refused  to  make  certain  specified  repairs, 
which  the  defendant  contended  were  prom- 
ised at  the  time  of  the  making  of  the  con- 
tract of  rental  and  were  included  within  its 
terms.  As  to  the  iBsue  raised  by  this  por- 
tion, of  the  defendant's  plea  the  evidence  was 
in  conflict,  and  upon  the  testimony  in  the 
record  the  jury  were  authorized  to  find  that 
the  premises  were  in  good  condition,  and  that 
the  plaintiff  had  not  contracted  to  make  the 
special  inprovements  and  repairs  which  the 
defendant  claimed  were  to  have  been  made. 
In  his  answer  the  defendant  further  insisted 
that  he  notified  the  plaintiff  of  his  Intention 
to  vacate  the  premises,  and  that  the  plain- 
tiff voluntarily  reassumed  possession,  and 
thereafter,  without  giving  notice  of  his  inten- 
tion, to  rent  the  premises  at  the  risk  of  the 
defendant,  and  without  the  defendant's 
knowledge  or  consent,  relet  the  premises,  and 
that  thereby  the  plaintiff  bad  waived  his 
right  of  action,  and  was  estopped  from 
claiming  any  further  rent  from  the  defend- 
ant. As  to  this  portion  also  the  evidence 
was  in  conflict;  but,  giving  to  the  testimony 
in  behalf  of  the  plaintiff  the  same  preference 
which  was  accorded  to  It  by  the  jury,  the 
only  substantial  questions  which  arise  In  this 
case  are  whether  the  retaking  of  the  prem- 
ises by  the  plaintiff  under  the  circumstances 
detailed  by  him  amounted  to  such  a  rescis- 
sion of  the  contract  as  released  the  tenant, 
or  whether  If,  as  contended  by. the  plaintiff, 
the  defendant  tacitly  assented  to  a  reletting 
of  the  premises,  upon  his  account  and  at  his 
risk,  the  landlord  did  not  thereby  become 
the  agent  of  the  defendant,  and,  if  so,  wheth- 
er the  landlord  could  rel6t  the  premises  upon 
such  terms  as  might  seem  to  him  best,  with- 
out notice  to  the  tenant,  and  without  his 
knowledge  or  consent  or  approval  to  the 
new  contract  of  rental. 

[1]  Of  course.  It  is  well  settled  that  if  a 
landlord  retakes  possession  of  the  rented 
premises  for  his  own  benefit,  dther  directly 
or  lndlrei!tly,  before  the  termination  of  the 
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lease,  the  tenant  Is  reUevedi  from  UablUtyl 
for  that  portion  of  the  term  subsequent  to 
the  landlord's  entry.  Nor  does  It  matter  If 
the  landlord  is  not  benefited  or  derives  no 
return  from  the  unexpired  part ,  of  the  term. 
It  Is  enough  that  he  has  deprived  or  taken 
away  from  the  tenant  the  latter's  privilege 
of  enjoying  liis  lease  as  he  wlUs, — either  by 
occupying  the  premises  or  by  preventing  them 
from  being  occupied  at  aU  If  he  prefers.  It 
is  for  this  reason  that  the  rulings  in  Gay  v. 
Peak,  5  Ga.  App.  583,  63  S.  E.  650,  "Ledsinger 
V.  Burke,  113  Ga.  74,  38  S.  E.  813,  and 
Rndter  v.  Tabor,  126  Ga.  132,  54  S.  E.  959, 
which  are  relied  upon  by  counsel  for  the 
plaintiff  In  error,  are  not  in  point  in  the 
instant  case.  In  Gay's  Case,  as  in  this,  the 
tenant  notified  the  landlord  that  he  would 
vacate,  and  the  landlord  stated  that  he 
would  not  release  him.  but  in  Gay's  Case 
the  landlord  did  not  submit  to  his  tenant, 
as, in  this  case,  a  proposal  to  relet  the  prem- 
ises at  the  tenant's  risk  and  for  his  benefit, 
to  which  the  tenant  may  be  assumed  to  have 
assented  by  reason  of  his  silence  and  fail- 
ure to  object  at  the  time  the  proposal  was 
made.  Furthermore,  in  Gay's  Case,  after  the 
landlord  assumed  possession  of  the  premises, 
he  allowed  his  son-in-law  to  occupy  a  por- 
tion of  the  premises  free  from  rent,  thus  in 
effect  getting  the  use  of  the  premises  for 
himself  while  charging  the  rent  to  the  ten- 
ant, a  proceeding  which  was  not  only  Illegal 
but  wholly  inequitable.  In  the  case  at  bar, 
according  to  the  testimony  for  the  plaintiff, 
the  tenant  notified  the  landlord  that  he  was 
going  to  vacate,  and  the  landlord  distinctly 
informed  him  that  he  would  not  release  him, 
but  that  if  he  did  vacate  he  would  hold  him 
liable,  stating  In  the  same  connection  that 
he  would  rent  the  premises  for  the  plain- 
tiff's account  If  possible,  and  credit  him  with 
whatever  he  collected. 

We  bear  in  mind  that,  as  a  general  rule, 
the  duty  of  a  party  suffering  from  the  breach 
of  a  contract  to  diminish.  If  possible,  the 
damages  has  no  application  to  a  contract  of 
lease;  but  we  know  of  no  rule  of  law  which 
forbids  landlord  and  tenant  to  enter  Into  a 
contract  by  which,  in  order  that  the  dam- 
ages consequent  upon  the  tenant's  breach  of 
his  contract  may  be  as  small  as  possible,  the 
tenant  consents  that  the  landlord  may  relet 
the  premises  upon  the  tenant's  account,  and 
there  Is  testimony  in  this  record  which  au- 
thorized the  Jury  to  find  that  the  defendant 
in  this  case,  by  bis  silence  and  his  failure 
to  object  to  the  landlord's  proposal,  tacitly 
entered  into  a  contract  of  that  nature.  In 
the  Ledslnger  Case,  supra,  the  landlord 
when  notified  by  the  tenant  that  he  would 
vacate  the  premises,  did  not  release  him,  but 
told  him  that  he  would  leave  the  matter 
with  Holt,  his  agent,  with  full  power  to  act, 
and  thereafter  Holt,  the  agent  of  the  land- 
lord, called  for  the  keys,  without  any  ex- 
planation, and   proceeded   to  advertise  the 


premises  for  rent  In  behalf  of  his  principal, 
the  landlord.  In  the  case  of  Bucker  v. 
Tabor,  supra,  the  landlord  not  only  did  not 
notify  the  tenant  that  he  would  re-rent  the 
premises  for  the  tenant's  account,  bat  he 
did  not  credit  the  tenant  with  the  rent  which 
he  received  from  a  portion  of  the  premises 
he  had  rented  to  another  after  the  tenant 
vacated.  The  case  at  bar  Is  very  similar,  as 
to  its  facts,  to  the  case  of  Schachter  ▼.  Tug- 
gle  Co.,  8  Ga.  App.  561,  70  S.  B.  93,  and  Cox 
V.  McKlnley,  10  Ga.  App.  492,  73  S.  R  751, 
in  both  of  which  cases  the  tenants  were  held 
to  be  liable  for  rent  The  plaintiff's  evi- 
dence authorized  the  inference  that  the  ten- 
ant constituted  his  landlord  his  agent  for 
the  purpose  of  reducing  the  damages  conse- 
quent upon  his  breach  of  the  contract,  with- 
out any  restriction  upon  his  power  and  au- 
thority in  the  premises,  and  the  plaintiff's 
testimony  is  utterly  inconsistent  with  the 
theory  that  the  landlord,  either  expressly 
or  constructively,  consented  to  a  renunciation 
of  the  contract,  from  which  it  necessarily 
results  that  the  Jury's  finding  in  favor  of 
the  plaintiff,  after  making  allowance  for  the 
$20  collected  by  the  plaintiff  as  agent  for 
the  defendant,  is  supported  by  evidence; 
and  the  verdict,  being  approved  by  the  trial 
Judge,  will  not  be  disturbed. 

[2]  Ordinarily,  where  a  lessee  repudiates 
his  lease  and  abandons  the  premises,  the 
damages  consequent  upon  a  breach  of  the 
contract  are  to  be  measured  by  the  difference 
between  the  rent  stipulated  in  the  contract 
and  the  actual  value  for  the  balance  of  the 
term  (Reld  v.  Fain,  134  Ga.  508,  68  S.  E. 
97);  and  it  may  be  that  the  plaintiff  could. 
with  propriety,  have  brought  an  action  for 
damages,  bnt  the  testimony  at  the  command 
of  the  plaintiff  authorized  a  recovery  upon 
the  case  as  laid,  and  no  demurrer  was  in- 
terposed setting  up  the  contention  that  the 
remedy  sought  by  the  plaintiff  was  Inap- 
propriate. 

[3]  In  one  of  the  grounds  of  the  motion 
for  a  new  trial  error  is  assigned  because  the 
court  charged  the  Jury  that: 

"The  plaintiff  had  a  right  to  relet  the  premis- 
ea  at  the  risk  of  the  defendant,  by  givinx  him 
notice  that  he  would  rent  the  same  at  the  risk 
of  the  defendant  and  for  the  account  of  the  de- 
fendant, though  such  renting  was  without  the 
knowledge,  consent,  or  approval  of  the  defend- 
ant at  the  time  it  was  made." 

As  already  stated,  there  was  testimony 
which  authorized  the  Jury  to  conclude  that 
the  defendant  assented  to  a  special  agency 
conferring  upon  his  landlord  the  right  to 
relet  the  premises  to  the  best  advantage, 
without  any  restrictions  whatever  upon  his 
power,  and  If  the  Jury  found  this  to  be  true. 
It  would  be  unnecessary  for  the  landlord  to 
have  obtained  the  consent  or  approval  of  the 
tenant  who  had  vacated  the  premises  un- 
der such  circumstances;  and,  therefore,  it 
was  not  error  for  the  court  to  charge  the 
jury  that  if  they  found  the  testhnony  in  be- 
half of  the  plaintiff  to  be  true,  he  had  tha 
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right  to  relet  tbe  premises  without  the  knowl- 
edge, consent,  or  approval  of  the  defendant 
Where  a  tenant  breaches  a  contract  of  rent- 
al after  having  been  notified  by  his  land- 
lord that,  should  be  abandon  the  premises 
and  renounce  the  contract,  the  landlord  will 
relet  the  same  at  the  risk  and  for  the  ac- 
count of  the  tenant,  the  Inference  that  the 
tenant  tacitly  constituted  the  landlord  his 
agent  for  that  purpose,  and  that  to  that  ex- 
tent there  was  a  novation  of  the  original 
contract,  is  authorized.  Under  such  circum- 
stances the  landlord  might  make  a  contract 
of  rental  upon  the  tenant's  account  without 
the  knowledge,  consent,  or  approval  of  the 
tenant 

[4]  The  controlling  issue  of  fact  presented 
for  the  determination  of  the  Jury  was  wheth- 
er the  tenant  assented  to  the  landlord's  pro- 
Iiosal  to  reduce  any  damages  consequent 
upon  the  tenant's  breach  of  the  contract  by 
re-rentlng  the  premises  to  the  best  advan- 
tage. Upon  this  issue  the  evidence  was  in 
conflict,  but  the  verdict  was  authorized,  and, 
having  been  approved  by  the  trial  Judge, 
wiU.  not  be  disturbed. 

Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 


(14  Oa.  App.  807) 

BARRETT  v.  STATE.     (No.  6624.) 
(Court  of  AppeaU  of  Georgia.    July  21,  1014.) 

(Svllaiui  by  Editorial  Staff.) 

Homicide  (S  309*)— Instructions  on  Voluh- 
TARY  Manslauqhteb— Evidence. 

Evidence  that  deceased  without  sufficient 
provocation,  had  assaulted  defendant  Bome  time 
prior  to  the  killing,  with  the  intention  of  shoot- 
ing him,  and  bad  been  prevented  by  a  bystander 
from  carrying  out  this  intention,  authorized  an 
instruction  on  the  law  of  voluntary  manslaugh- 
ter in  the  heat  of  passion  caused  by  such  as- 
sault 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  ff  649,  650,  662-655;  Dec.  Dig.  § 
309.»1 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright  Judge. 

Marlon  Barrett  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Affirmed. 

E/ubanks  &  Mebane,  of  Rome,  for  pl&intlff 
in  error.  W.  H.  Elnnis,  Sol.  Gen.,  and  W.  B. 
Shaw,  both  of  Bome,  for  the  State. 

ROAN,  J.  Barrett  was  indicted  and  tried 
for  the  murder  of  Collins,  and  was  convicted 
of  voluntary  manslaughter.  He  excepts  to 
the  refusal  of  a  new  trial.  It  appears  that 
on  the  morning  preceding  the  night  that  the 
homldde  occurred  the  defendant  went  to  bis 
uncle's  house  and  left  his  gun  there,  and  took 
bis  ancle's  shotgun,  to  use  in  bird  hunting. 
After  the  bunt  was  over  he  came  back  by  his 
uncle's  house,  about  night,  left  his  uncle's 
gun,  took  his  own,  and  with  It  went  to  a 
dance.     He  set  his  gun  in  a  corner  of  the 


house.  Some  time  during  the  dance  Collins 
(as  appears  from  the  evidence  and  the  de- 
fendant's statement),  without  sufficient  cause, 
became  exasperated  with  the  defendant,  or 
claimed  to  be,  drew  his  pistol,  and  probably 
would  have  shot  the  defendant  had  not  a  by- 
stander interfered.  It  appears  from  the  e^- 
dence  that  Collins  afterwards  walked  around 
the  room  In  which  the  defendant  was  dancing, 
watching  the  defendant,  and  having  his  pistol 
in  Ms  hand  a  part  of  the  time.  The  evidence 
is  conflicting  as  to  what  occurred  at  the  exact 
time  of  the  killing,  the  evidence  for  the  state 
Indicating  tliat  the  defendant  picked  up  his 
gun  and  shot  ColUns  down  at  a  time  when 
ColUns  was  making  no  effort  to  harm  him, 
and  the  evidence  offered  by  the  defendant, 
and  supported  by  his  statement  tending  to 
show  that  Collins  had  a  pistol  In  his  hand, 
making  an  effort  to  shoot  the  defendant  at 
the  time  he  was  killed.  In  the  motion  for  a 
new  trial,  error  Is  alleged  because  the  court 
charged  the  jury  on  voluntary  manslaughter, 
the  defendant  insisting  that  under  no  view  of 
the  evidence  submitted  was  voluntary  man- 
slaughter In  the  case,  but  that  the  kUllng  was 
either  murder  or  Justifiable  homicide. 

Was  the  court  authorized,  under  the  evi- 
dence or  the  defendant's  statement  to  charge 
the  Jury  on  the  law  of  voluntary  manslaugh- 
ter? If  there  Is  anything  In  the  evidence  or 
in  the  defendant's  statement  that  tends  to 
show  that  Barrett  shot  and  killed  Collins 
while  laboring  under  a  beat  of  passion  Justi- 
fiably aroused,  and  on  account  thereof,  then 
the  Jury  should  have  been  charged  on  volun- 
tary manslaughter.  See  Fitzgerald  v.  State, 
90  Oa.  138, 15  S.  E.  672.  By  one  phase  of  tbe 
evidence,  and  from  the  statement  of  tbe  de- 
fendant, it  appeared  that  some  time  prior  to 
the  killing  Ck>Illns,  without  sufficient  provoca- 
tion, made  an  assault  upon  him,  and  evldient- 
ly  Intended  to  shoot  him,  and  that  a  bystand- 
er prevented  ColUns  from  carrying  this  inten- 
tion into  execution.  It  is  possible  that  this 
conduct  of  Collins  so  enraged  and  inflamed 
the  passions  of  Barrett  that  on  account  of  It 
and  before  bis  passion  had  sufficient  time  to 
cool  down  and  reason  to  resume  its  sway, 
he  fired  the  fatal  shot,  and,  if  so,  a  conviction 
of  voluntary  manslaughter  was  authorized. 
But  If  at  the  time  of  the  shooting  Collins  was 
acting  In  such  a  manner  as  to  arouse  ttie 
fears  of  a  reasonable  man,  and  by  it  made 
Barrett  believe  that  his  life  was  In  danger 
at  the  hands  of  ColUns,  or  that  Collins,  with- 
out Justification,  was  about  to  commit  upon 
him  a  serious  personal  Injury  amounting  to  a 
felony,  and  acting  under  these  fears,  Barrett 
shot  and  killed  Collins,  then  the  killing  would 
have  been  Justifiable  homicide.  The  Jury  was 
not  compell^  to  believe  any  particular  phase 
of  the  evidence  or  of  the  statement  of  the  de- 
fendant to  the  exclusion  of  every  other. 
Hence  it  was  not  Illegal  for  tbe  court  to  In- 
struct tbe  Jqry  as  to  the  law  applicable  tc 
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every  phase  presented  by  tbe  evidence  or  the 
Btatement  If  the  court  had  failed  or  refused 
to  charge  the  law  of  voluntary  manslaughter, 
and  the  jury  had  convicted  the  defendant  of 
murder,  the  defendant  would  have  been  jus- 
tified In  claiming  that  the  court  committed 
against  him  harmful  error  in  failing  to  charge 
upon  Toluutary  manslaughter,  as  by  one  phase 
of  the  evidence,  as  well  as  from  the  statement 
of  tbe  defendant,  the  killing  may  have  been 
the  result  of  a  heat  of  passion  aroused,  by  a 
previous  assault  on  defendant  by  the  decedent; 
and  the  defendant  was  entitled  to  have  the 
jury  say  by  their  verdict  whether  the  killing 
was  deliberate  and  actuated  by  malice,  or  up- 
on a  sudden  heat  of  passion  aroused  by  a 
previous  assault,  or  whether  it  was  justifi- 
able. 

As  no  other  error  of  law  is  alleged  to  have 
been  committed,  and  as  the  evidence  was 
abundant  to  justify  tbe  verdict,  the  Judg- 
ment overruling  the  motion  for  a  new  trial 
wlU  not  be  disturbed. 

Judgment  afilrmed. 


<14  Oa.  App.  778) 

FAHMERS'    COTTON    OIL    CO.    t.    T.    H. 
BROOKE  &  CO.    (No.  5425.) 

(Court  of  Appeals  of  Georgia.    July  21,  19140 

(BtiUabu$  hti  the  Court.) 

Sales  (|  161*)— Contbact— Deuvbbt. 

Where  goods  are  sold  under  a  written  con- 
tract fixins  a  price  "f.  o.  b.  cars"  at  the  place 
of  shipment,  without  any  right  reserved  for  the 
buyer  to  designate  thereafter  the  particular  com- 
mon carrier  to  whom  delivery  shall  be  made  by 
the  sellei^  the  contract  is  complied  with  by  a 
delivery  *'f.  o.  b,  cars"  of  any  one  of  several 
common  carriers  in  the  city  from  which  it  is 
agreed  shipment  shall  be  made,  whether  the  cars 
are  on  a  regularly  used  spur  or  side  track  of 
the  carrier,  or  on  the  main  line,  or  at  the  depot 
of  the  carrier,  at  the  point  of  shipment 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent. 
Dig.  il  377-380;   Dec.  Dig.  {  161.»I 

Error  from  City  Court  of  Atlanta;  H.  M. 
Bdd,  Judge. 

Action  by  the  Farmers'  Cotton  Oil  Com- 
pany against  T.  H.  Brooke  &  Co.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Beversed. 

^nie  Farmers'  Cotton  Oil  Company  brought 
suit  against  T.  H.  Brooke  &  Co.  on  an  open 
account  for  $220.94,  and  Interest  Upon  an 
agreed  statement  of  facts  the  case  was  sub- 
mitted to  the  judge  for  determination  with- 
out a  jury,  and  judgment  was  rendered  in 
favor  of  the  defendants  and  against  the  plaln- 
tiff  for  $10,  with  interest.  The  plalntlfr  ex- 
cepted to  this  Judgment 

The  agreed  statement  of  tacts  was  as  fol- 
lows: 

"On  the  28th  day  of  September,  1911,  T.  H. 
Brooke  &  Co.  of  Atlanta,  Ga.,  defendant,  en- 
tered into  a  contract  with  the  Farmers'  Cotton 
Oil  Company,  plaiatiS.  of  La  Grange,  Ga.,  a 
copy  of  which  is  as  follows: 


*  'Contract 

« 'Atlanta,  Ga.,  9/28A1. 
"'Sold  to  Messrs.  T.  H.  Brooke  ft  Company, 
Atlanta,  Ga.,  for  account  the  Farmers'  Cotton 
Oil  Company,  La  Grange,  Ga.: 
"  'Amount:      Fifteen    (15)    carloads    of    sound 

loose  cotton  seed  bulls. 
"  'Price :    Six  dollars  (6.00)  per  ton  of  2,000  # 

f.  o.  b.  cars  at  La  Grange,  Georgia. 
"  'Shipment:  Two  G)  cars  immediate,  three  (3) 
cars  October,  five  (5)  cars  November,  and 
five  (6)  cars  December,  1011. 
"'Terms:  Sight  draft  free  of  exchange;  sell- 
ers to  pay  brokerage.' 
"Tbe  residence  and  place  of  business  of  de- 
fendant was,  at  the  time  of  said  contract  and 
ever  since  has  been,  in  Atlanta,  Georgia.  The 
residence  and  cotton  oil  mill  of  the  plaintiff  is 
located,  and  always  has  been  situated,  on  tbe 
Atlanta,  Birmingham  ft  Atlantic  [Railroad]  in 
La  Grange,  Georgia,  on  which  railroad  only  is 
its  side  track  used  tor  the  loading  and  unload- 
ing of  cars.  The  location  of  plaintiff's  mill, 
however,  was  not  known  to  defendant  when  tbe 
contract,  as  above  set  forth,  was  entered  into. 
There  are  several  railroads  entering  and  doing 
business  at  La  Grange,  Georgia.  In  pursoance 
of  the  aforesaid  agreement  and  contract  of  pur- 
chase and  sale,  the  said  plaintiff  delivered  to  de- 
fendant seven  car  loads  of  loose  hulls,  which 
were  accepted  and  paid  for  by  defendant  On 
two  of  said  cars  there  was  a  trackage  or  switch- 
ing charge  of  $2  per  car;  the  same  being  for 
transfer  of -said  cars  after  loading  same  from 
the  side  track  of  the  plaintiff  located  on  the 
A.,  B.  &  A.  Raiboad  to  the  Atlanta  &  West 
Point  Railroad  Ciimpany's  track  in  La  Grange, 
which  amount  of  $4  was  paid  by  the  plaintiff 
and  charged  to  the  account  of  the  defendant 
Likewise,  on  five  cars  of  hulls  there  was  a 
charge  of  $2  per  car  for  trackage  or  switching 
from  the  side  track  of  plaintiff  on  the  A.,  B. 
&  A.  Railroad  to  that  of  the  Atlanta  &  West 
Point  Railroad  in  La  Grange,  which  sum  of 
$10  was  paid  by  defendant  and  charged  to  the 
account  of  the  plaintiff.  All  seven  cars  were 
ordered  by  defendant  shipped  to  Fairburn  and 
Palmetto  on  the  line  of  the  Atlanta  &  West 
Point  Railroad.  Said  railroad  passes  through 
La  Grange,  Georgia.  Defendant  did  not  know 
that  plaintiff  had  it  charged  for  any  trackage  or 
switching  on  any  of  the  seven  cars  of  hulls  on- 
tU  it  had  ordered  out  and  received  all  of  the 
seven  cars  of  hulls.  The  plaintiff  stood  ready, 
willing,  and  able  to  deliver  the  remaining  eijiht 
cars  of  hulls  to  defendant  keeping  the  same  for 
the  defendant  and  repeatedly  tendering  deliv- 
eries of  said  hulls  to  the  defendant  at  the  times 
specified  in  said  contract  and  f.  o.  b.  cars  plain- 
tiff's side  track  on  the  A.,  B.  &  A.  Railroad 
Company,  at  La  Grange,  Georgia.  The  de- 
fendant however,  refused  to  accept  the  same, 
or  any  part  thereof,  contending  that  there  was  a 
breach  of  the  contract  on  the  part  of  the  plain- 
tiff, for  failure  and  refusal  to  pay  the  $2  per 
car  trackage  or  switchint;  charge  on  the  seven 
cars  of  hulls  already  delivered,  or  on  the  re- 
maining cars  undelivered. 

"The  defendant,  under  its  construction  of  the 
contract  contended  that  it  was  the  duty  of  the 
plaintiff  to  deliver  the  hulls  as  ordered  by  the 
defendant  free  on  board  the  cars  of  any  railroad 
selected  by  defendant  doing  bnsiness  in  La 
Grange,  and  under  this  construction  defendant 
stood  ready  and  willing  to  accept  the  balaooe 
of  tbe  hulls  due  under  the  contract  The  use 
of  tbe  cabalistic  sign,  'f.  o.  b.,'  in  the  contract, 
meant  as  between  tbe  parties  'delivered  free  on 
board.'  The  plaintiff  refused  to  deliver  any  of 
said  hulls  free  on  board  cars  at  any  other  point 
in  La  Grange,  Georgia,  save  to  the  A.,  B.  &  A^ 
Railroad  at  La  Grange.  The  plaintiff,  havios 
demanded  acceptance  and  payment  under  its 
construction  of  the  contract,  which  was  refbjed, 
sold  said  hulls  on   the  13th   day  of  January, 


•For  other  eases  sm  mud*  topic  and  section  NIJHBBR  la  Dm.  Die.  A  Am.  Dig.  K«jr-No.  Serin  *  Hep'r  lDdwc«« 
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1912,  after  notice  to  the  defendant,  at  the  mar^ 
ket  price,  at  La  Grange,  Georgia,  receiving 
therefor  the  snm  of  $447.83;  which  amonnt  was 
$2  per  ton  less  than  the  sum  that  the  defendant 
agreed  to  pay  plaintiff  therefor,  and  which  sum 
was  ?225.&4  less  than  the  price  agreed  to  be 
paid  by  defendant  to  plaintiff  for  said  eight 
cars  of  hulls,  as  set  forth  in  the  contract  here- 
in above  referred  to.  The  market  price  of  said 
hulls  at  La  Grange,  Georgia,  was  unchanged 
from  December  21,  1911,  to  January  13,  1912." 

The  bill  of  exceptions  states  that: 

"The  following  documentary  evidence  was  in- 
troduced, by  agreement: 

"Two  'outward  interroad  switching  orders': 

"  'Atlanta  &  West  Point  Railroad  Company. 
The  Western  Railway  of  Alabama. 

"'The  Farmers'  Cotton  Oil  Company,  Dr., 
for  switching  car.  Initials  and  number,  A.  B. 
A.  16549 ;  contents,  Ca  hulls ;  weight,  60,000 ; 
rate,  200;  amount,  200;  from  Fanners'  Cot- 
ton Oil  Company ;  consi^ee,  A.  &  W.  J*. ;  final 
destination,  Fairbum,  Georgia :  issued  at  La 
Grange  Station,  10/^4/1911.  La  Grange,  Ga., 
October  25,  paid.  [Signed]  C.  M.  Awtrey, 
Agent. 

^'  'Instrnctioiis:  This  form  shall  be  used  to 
accomplish  delivery  of  car  load  shipments,  orig- 
inating at  industries,  warehouse,  and  side 
tracks  of  one  line  for  delivery  and  forwarding 
over  another  line.  Part  1.  To  be  rendered  to 
agent  of  transportation  line.  Part  S.  To  ac- 
company the  car  to  transportation  line.' 

"The  second  order  was  substantially  as  the 

"Also  two  freight  bills:  'Order  notto  T.  H. 
Brooke  &  Company,  one  to  Fairbam,  Georgia, 
and  the  other  to  Palmetto,  Georgia;  issuing 
station,  billing  station,  La  Grange ;  shipper  and 
original  point  of  shipment,  F.  C.  Oil  Company ; 
articles,  bulk  huUs ;  freight  charges,  1310 ;  ad- 
vances, 200:  total,  1510.  Recmed  payment 
[Signed]  T.  F.  Culbreath,  for  Company.'  * 

A.  H.  Thompson,  of  La  Grange,  for  plain- 
tiff in  error.  Jones  &  Chambers,  of  Atlanta, 
for  defendant  in  error. 

WADE,  J.  (after  stating  tbe  facts  as 
above).  It  is  agreed  by  counsel  for  both  par- 
ties in  this  case  that  the.  determination 
tbereof  depends  solely  upon  the  construction 
of  tbe  contract  of  sale  set  forth  in  the  above 
statement  of  facts ;  the  vital  question  being 
whether  or  not,  under  a  contract  providing 
for  delivery  "t  o.  b.  at  La  Orange,  Georgia," 
wbich  contains  no  other  limitation  as  to  de- 
livery, and  does  not  by  its  expressed  terms 
reserve  to  the  buyer  the  right  to  designate, 
before  any  shipment  shall  be  loaded  for 
transportation,  the  particular  carrier  to 
vfbom  such  shipment  shall  be  intrusted,  de- 
livery could  be  made  "f.  o.  b."  to  any  com- 
mon carrier  at  La  Grange,  Ga. 

The  defendants  contended  that  the  plaln- 
tltr  made  a  breach  of  the  contract  by  refus- 
ing to  ship  eight  cars  of  hulls  (rejected  on 
that  account  by  the  defendants),  except  "f. 
o.  b.  cars  plaintiff's  side  track  on  the  A, 
B.  &  A.  Railroad,  at  La  Grange,  Georgia," 
whereby  a  trackage  or  switching  charge  of 
^2  per  car  would  attach  thereto  if  the  de- 
fendants thereafter  routed  the  shipments  over 
the  Atlanta  &  West  Point  Railroad,  which 
was  one  of  the  several  other  railroads  enter- 
ing Ija  Grange ;  and  insisted  that  the  plain- 
tiff was  bound,  under  the  contract  aforesaid. 


to  deliver  the  hulls  "f.  o.  b.  cars"  to  any  par- 
ticular carrier  at  La  Grange  that  the  de- 
fendants might  designate.  They  contended 
that  the  goods  should  have  been  placed  free 
on  board  cars  at  a  place,  or  places.  In  La 
Grange  from  which  there  would  be  no  trans- 
portation charge,  except  the  regular  rail- 
road freight  charges  from  La  Grange,  Ga.,  to 
the  point  of  destination;  or.  In  other  words, 
that  any  charge  for  trackage  or  switching 
at  the  point  of  shipment  should  be  eliminat- 
ed. Would  a  tender  on  the  part  of  the  ven- 
dor of  the  fifteen  cars  of  hulls  "f.  o.  b.  cars" 
on  a  spur  track  of  the  Atlanta,  Birmingham 
&  Atlantic  Railroad  Company  at  La  Grange, 
ready  to  go  forward  to  the  vendees,  or  to 
such  person  as  the  vendees  might  name,  be  a 
compliance  on  the  part  of  the  vendor  with 
the  terms  of  the  contract,  or  would  the  re- 
fusal of  the  vendor  to  pay  the  transfer  or 
intratermlnal  switching  charge  of  $2  per  car 
from  the  tracks  of  the  Atlanta,  Birmingham 
&  Atlantic  Railroad  Company,  In  La  Grange, 
Ga.,  to  the  tracks  of  the  Atlanta  &  West 
Point  Railroad  C!ompany,  or  the  tracks  of 
any  other  railroad  at  Ia  Grange,  Oa.,  en 
route  to  destination,  constitute  such  a  breach 
of  contract  as  would  authorize  the  vendee 
to  refuse  the  eight  cars  of  hulls  actually  re- 
jected? 

In  the  first  place,  it  seems  clear  that  the 
words  "f.  o.  b.  cars  at  La  Grange,  Georgia," 
taken  In  their  ordinary  and  usual  significa- 
tion, would  Include  a  delivery  free  on  board 
cars  of  any  common  carrier  at  any  point 
within  the  limits  of  the  city  of  La  Grange, 
Ga.  The  Standard  Dictionary  defines  the 
preposition  "at,"  when  used  In  a  connection 
similar  to  this,  as  meaning  "within  the  lim- 
its of.  In,  within."  In  the  case  of  Harris  v. 
State,  72  Miss.  960,  18  South.  387,  33  L.  R. 
A.  85,  the  court  said  that: 

"The  preposition  'at,'  when  It  precedes  the 
name  of  the  place  and  denotes  situation,  fre- 
quently means  the  same  as  'in'  or  'within.' " 

In  4  Cyc.  365,  It  is  said  that: 

"At"  is  "a  word  of  somewhat  indefinite  mean- 
ing, whose  significance  is  generally  controlled 
by  the  context  and  attending  circiuiRtances  de- 
noting the  precise  sense  in  which  it  is  used. 
Used  in  reference  to  place,  it  often  means  'in' 
or  'within';  but  its  primary  idea  ia  'nearness' 
or  'proximity,'  and  it  is  commonly  used  as  the 
equivalent  of  'near'  or  'about.'  " 

"The  word  'at'  is  somewhat  indefinite;  it 
may  mean  'in'  or  'within,'  or  it  may  mean 
'near.'  Its  primary  idea  Is  nearness,  and  it  is 
less  definite  than  'in'  or  'on.'  'At'  the  house 
may  be  in  or  near  the  house."  Minter  v.  State, 
104  Ga.  758,  30  S.  E.  989. 

"The  woi-d  'at,'  when  used  to  denote  local 
position,  may  mean  'in,'  'on,*  or  'nearby,'  ac- 
cording to  the  context."  1  Words  and  Phrases, 
595. 

Giving  the  word  "at"  the  more  restricted 
meaning,  a  delivery  "at  La  Grange,  Georgia." 
would  be  a  delivery  "In"  or  "within"  that  city. 
It  was  conceded  by  both  parties.  In  the  state- 
ment of  facts,  that  the  letters  "f.  o.  b."  In 
the  contract  meant,  as  between  the  parties, 
"delivered  free  on  board."' 
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"A  Btipolation  for  delivery  'f.  o.  b.'  means 
that  the  seller  at  his  own  expense  shall  place 
the  goods  on  the  car  or  yessel  which  is  to  car- 
rr  uem  on  account  of  the  buyer,  at  whose 
risk  they  are  from  that  time."  24  Am.  &  Eng. 
Bhcy.  Law  (2d  Ed.)  1072. 

"The  initial  letters  *f.  o.  b.'  in  contracts  of 
sale  when  the  property  is  to  be  transported 
mean  free  on  board  the  cars  at  a  designated 
place,  whether  that  be  the  initial  point  of  ship- 
ment or  place  of  final  destination.  They  imply 
that  the  buyer  shall  be  free  from  all  the  ex- 
penses and  risks  attending  the  delivery  of  the 
property  at  the  point  named  in  the  contract  for 
such  purpose."  13  Am.  &  Eng.  Ency.  Iaw  (2d 
Ed.)  m 

It  Is  agreed  that  the  plaintiff  stood  ready, 
willing,  and  able  to  deliver  the  rejected  eight 
cars  of  hulls,  and  kept  them  for  the  defend- 
ants, repeatedly  tendering  delivery  at  the 
times  specified  In  the  contract,  and  "f.  o.  b. 
cars"  on  the  plaintiff's  side  track  on  the  At- 
lanta, Birmingham  &  Atlantic  Ballroad  in 
La  Grange,  Qa.  It  appears  that  the  seven 
cars  actually  shipped  by  direction  of  the 
buyers  were  routed,  by  their  direction,  over 
the  Atlanta  &  West  Point  Ballroad,  and  it 
may  be  that  the  remaining  eight  cars,  bad 
they  been  accepted  by  the  buyers,  would 
have  been  similarly  routed,  though  this  is 
not  disclosed  by  the  record,  and  cannot  be 
assumed. 

As  said  in  86  Cya  174: 

"The  effect  of  the  'f.  o.  b.'  depends  on  the 
connection  in  which  it  is  used,  and,  if  used  in 
connection  with  the  words  fixing  the  price 
only,  it  will  not  be  construed  as  fixing  the 
place  of  delivery." 

Here  It  appears  that  "f.  o.  b."  was  used  in 
the  contract  in  direct  connection,  not  only 
with  the  price  per  ton,  but  with  the  place  of 
delivery,  and  for  the  purposes  of  this  case 
we  will  consider  it  as  applying  especially  to 
the  place  of  delivery.  The  Railroad  Com- 
mission of  Georgia  is  empowered,  under  the 
provisions  of  section  2664  of  the  Civil  Code 
of  1910,  "to  prescribe  rules  with  reference  to 
spur  tracks  and  side  tracks,  with  reference 
to  thdr  use  and  construction,  removal,  or 
change,"  and  may  "prescribe  rules  and  penal- 
ties for  the  transfer  of  cars  through  yards 
of  connecting  roads."  Acting  thereunder  the 
Ballroad  Commission  adopted  rule  23a,  regu- 
lating charges  for  local  intraterminal  serv- 
ice, and  containing,  among  other  things,  the 
following: 

"2.  For  a  car  loaded  on  the  terminal  of  one 
carrier,  to  be  unloaded  on  the  terminal  of  an- 
other carrier,  where  only  two  carriers  are  in- 
terested, $4,  to  be  divided  as  follows:  Initial 
carrier,  $2.00;   delivering  carrier,  $2.00." 

From  this  it  appears  that  if  the  plaintiff 
liad  not  loaded  liie  hulls  "f.  o.  b."  on  the 
spur  track  of  the  Atlanta,  Birmingham  &  At- 
lantic Ballroad,  adjacent  to  its  mills,  but 
had  carted  the  hulls  at  its  own  expense  to 
the  main  line  of  the  Atlanta,  Birmingham  & 
Atlantic  Ballroad  within  the  limits  of  the 
city  of  La  Grange,  or  at  its  freight  depot 
there,  and  loaded  tl>em  on  a  car  standing  on 
the  main  line,  and  at  the  depot  of  the  At- 
lanta, Birmingtiam  &  Atlantic  Ballroad,  at 


La  Grange,  the  charge  of  $2  per  car  for 
switching  and  transferring  each  of  the  car» 
from  the  main  line  of  the  Atlanta,  Birming- 
ham &  Atlantic  Ballroad  to  the  tracks  of 
any  other  railroad  the  buyer  might  have 
named  would  still  have  been  a  proper  and 
legitimate  charge,  under  the  fixed  rules  of 
the  commission.  It  is  therefore  evident  that 
under  this  contract  delivery  "f.  o.  b.  cars" 
on  a  spur  track  of  the  Atlanta,  Birmingham 
&  Atlantic  Ballroad  was  as  effective  for  the 
purposes  of  the  plaintiff  as  delivery  on  the 
main  line  of  the  Atlanta,  Birmingham  tc 
Atlantic  Ballroad  would  have  been,  and 
placed  no  different  burden  upon  the  buyers 
than  would  have  rested  upon  them  if  de- 
livery had  been  on  the  main  track,  or  at  the 
depot  of  that  railroad.  Also  it  appears  that 
the  trackage  or  transfer  charges  were  a  le- 
gitimate part  of  the  regular  freight  tariff 
fixed  by  the  rules  of  the  Ballroad  Commis- 
sion for  the  movement  of  goods  to  destina- 
tion, and  was  in  no  sense  a  charge  for  deliv- 
ering goods  on  cars  "f.  o.  b."  ready  for  trans- 
portation by  a  common  carrier. 

It  was  within  the  power  of  the  buyers, 
when  making  the  contract,  to  place  therein, 
provided  the  seller  acceded  thereto,  a  stipu- 
lation reserving  to  the  buyers  the  right  to- 
designate  the  particular  carrier  at  La  Grange, 
Ga.,  to  whom  they  might  desire  deliveries- 
made  when  shipments  were  ordered  out  at 
the  dates  fixed  by  the  contract ;  but  no  sucb 
stipulation  was  actually  included  in  the  con- 
tract as  made.     Since,  undoubtedly.  In  the 
absence  of  a  right  reserved  In  the  contract 
to  designate  the  carrier  or  carriers  to  whom 
different  shipments  should  be  delivered   by 
the  seller,  a  delivery  by  the  seller  to   any 
common  carrier  at  the  place  where  delivery 
was  to  be  made  "f.  o.  b.  cars"  of  the  car- 
rier would  be  a  compliance  with  the  terms  of 
the  contract,  and  since  a  delivery  to  such  a 
common  carrier  on  a  spur  track  adjacent  to 
the  mills  of  the  seller  would  place  upon  the 
buyer  no   extra  or  additional  burden   over 
and  beyond  that  which  would  be  Incurred  by 
delivery  at  the  fright  depot,  or  on  the  main 
tracks  or  line  of  the  common  carrier,  such 
delivery  on  a  spur  track  would  be  also  a 
compliance  with  the  terms  of  the  contract 
requiring    delivery    "t.    o.    b.    cars    at    La 
Grange,  Georgia."     Delivery  "f.  o.  b.  cars" 
on  the  spur  track  was  exactly  what  the  temti 
imports — free  on  board  the  cars  of  a   com- 
mon carrier  "at,"  which  may  be  interpreted 
as  "in,"  or  "within,"  the  city  of  La  Grange. 
Ga. 

It  is  perhaps  true  that  the  buyers,  In  en- 
tering into  the  contract,  having,  as  It  ap- 
pears, no  knowledge  of  the  location  of  the 
mills  of  the  seller,  anticipated  no  charge  for 
trackage  or  switching,  but  assumed  that  the 
seller  could  as  easily  and  would  as  readily 
load  cars  on  one  railroad  as  another,  and 
possibly  they  would  not  have  entered  Inta 
the  contract  had  they  known  the  exact  sit- 
uation.   On  the  other  hand,  the  contract  i» 
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clear  and  nnamblgnons,  with  no  suspicion 
of  fraud  attached  thereto,  and  It  may  be 
that  the  seller,  In  negotiating  the  sale  of  the 
cotton  seed  hulls  to  the  buyers  at  and  for 
the  price  agreed  upon,  was  Induced  to  make 
the  contract  by  the  fact  that,  owlnig  to  the 
location  of  the  seller's  mills  on  the  spur 
track  of  the  Atlanta,  Birmingham  &  Atlantic 
Railroad,  the  hulls  could,  with  comparative- 
ly smaU  expense  to  the  seller,  be  placed  on 
board  the  cars. 

It  is  not  for  us  to  limit  or  extend  the 
terms  of  a  simple  contract,  and  we  hold  that 
the  plaintiff  compiled  with  its  obligations 
-under  the  contract  in  delivering  on  a  spur 
track  of  a  common  carrier  seven  cars  of  the 
fifteen  it  had  contracted  to  deliver  "f.  o.  b 
-cars  at  l4i  Grange,  Georgia,"  and  in  tender- 
ing at  the  times  stipulated  by  the  contract 
the  remaining  eight  car  loads  of  hulls  "f.  o. 
b.  cars"  on  the  same  spur  track,  notwith- 
standing the  tnstrnctions  received  from  the 
buyers  to  load  the  hulls  on  cars  located  else- 
where and  on  a  different  railroad  in  the 
same  city.  We  therefore  hold  that  the  Judg- 
ment entered  in  this  case  was  erroneous,  and 
that  the  plaintiff  was  entitled  to  recover 
from  the  defendants  the  loss  Incurred  by  the 
refusal  of  the  vendee  to  accept  the  hulls 
tendered  as  aforesaid,  and  also  to  recover 
the  sum  paid  out  by  the  plaintiff  as  track- 
age on  two  cars,  cliarged  to  the  vendee,  and 
included  in  the  account  sued  upon. 

Judgment'  reversed. 

BOAN,  J.,  absent  on  account  of  sickness. 


<u  Qa.  App.  sst) 

BUTTS   T.   STATE.      (No.   6746.) 
<Coort  of  Appeals  of  Georgia.    July  21,  1914.) 

(Svllahui  iy  the  Court.) 

1.  CKonnAi,  Law   (I  828*)— FAii,nBB  to  iJf- 
STBUCT — Accomplice. 

Where  a  witness  for  the  state  is  an  accom- 
plice the  failure  of  the  trial  judge  to  instruct 
the  Jury  as  to  what  would,  under  the  law,  con- 
stitute an  accomplice,  or  to  advise  tbem  that 
the  testimony  of  an  accomplice  alone  is  insuffl- 
<aent  to  convict  the  accused,  is  not  reversible 
error,  where  it  does  not  appear  that  there  was 
a  timely  written  request  for  such  instruction. 
Baker  v.  State,  14  Ga.  App.  — ,  81  S.  E.  805. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Uw,  Cent  Dig.  f  2007;   Dec.  Dig.  i  828.'] 

2.  Ceiminai.  IiAW    (S  610*)— Txstihont  or 
AccoMPLiCB— Necessity  or  Cobboboration. 

To  sustain  a  conviction  upon  the  testimony 
of  an  accomplice,  there  must  be  corroborating 
circumstances  which,  in  themselves  and  inde- 
pendently of  the  testimony  of  the  accomplice, 
directly  connect  the  defendant  with  the  crime, 
or  lead  to  the  Inference  that  he  is  guil^.  Gbild- 
«rs  T.  State,  52  Ga.  106 ;  McCrory  v.  State,  101 
Ga.  779,  780,  28  S.  E.  921:  Taylor  v.  State, 
110  Ga.  150,  161,  35  S.  B.  161. 

[Ed.  Not*. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  {S  112*-1128;  Dec.  Dig.  i 
SIC.*] 


8.  GBiinNAL  Law   (|  611*)  —  Testimont  or 
AocoHriJcs  — StrmciENOT  or  Cobboboba- 

TlOlf. 

Circnmstantial  evidence  may  sufficiently 
corroborate  the  testimony  of  the  accomplice  by 
directly  connecting  the  defendant  with  the  com- 
mission of  the  crime,  and  a  conviction  thus 
brought  about  will  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent.  Dig.  |{  1128-1137;    Dec.  Dig.   i 

4.  SumciENCT  or  Evideitck. 

Various  facts  and  circumstances  hrouf^ht 
out  by  the  evidence  plainly  lead  to  the  infer- 
ence that  the  defendant  was  guilty,  and  direct- 
ly connect  him  with  the  crime,  independently  of 
the  testimony  of  his  alleged  accomplice. 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;  J.  B.  Park,  Judge. 

Tom  Butts  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

See,  also,  13  Ga.  App.  274,  79  S.  E.  87. 

Sibley  &  Sibley,  of  MUIedgevllle,  for  plain- 
tiff in  error.  Jos.  E.  Pottle,  SoL  Gen.,  of 
MilledgevUle,  for  the  State. 

WADE,  J.    Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 

(U  Oa.  App.  ao) 
HANSFORD  t.  STATE.    (No.  5660.) 
(Court  of  Appeals  of  Georgia.    July  21,  1914.) 
{Byllabiu  hfi  the  Court.) 

1.  WKAPORS   (J   17*)  —  ACCUBATIOK  —  REQOT- 
SITB8. 

An  accusation  charging  a  violation  of  the 
act  prohibiting  the  carrying  of  pistols  without 
a  license  (Acts  1910,  p.  134)  is  fatally  defective, 
where  it  does  not  allege  that  the  accused  car- 
ried a  pistol  or  revolver  without  first  having 
taken  out  a  license  from  the  ordinary  of  the 
county  of  Ua  residence. 

[Ed.  Note.^For  other  oases,  see  Weapons, 
Cent.  Dig.  S{  20,  22-33;   DecTbig.  {  17.  •] 

2.  Weapons  (|i  9,  17*)— Accusatioh— Req- 
uisites—Constbuction  or  Statute. 

In  upholding  the  act  of  19l0  above  re- 
ferred to,  its  provisions  are  to  be  given  a  rea- 
sonable construction ;  and  since,  in  imposing  a 
reasonable  regulation  upon  the  carrying  of  pis- 
tols, the  manual  possession  of  a  pistol  at  one's 
home  or  place  of  business  is  not  penalized  by 
the  statute,  it  is  essential  that  an  accusation 
charging  a  violation  of  this  act  shall  affirma- 
tively allege  that  the  pistol  was  carried  or  was 
in  the  manual  possession  of  the  defendant  "out- 
side of  his  home  or  place  of  business." 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Cent  Dig.  f|  8,  20,  22-^ ;  Dec.  Dig.  §§  9, 17.*] 

8.  Oabbtino  Pistol  Without  a  License. 

For  the  reasons  stated  above,  the  court  err- 
ed in  overruling  the  demurrer  to  the  accusa- 
tion; and  since  the  subsequent  proceedings  in 
the  trial  were  nugatory,  it  would  be  profitless 
to  consider  assignments  of  error  relating  to  the 
admission  of  testimony,  or  to  the  charge  of  the 
court  in  the  particular  case,  not  likely  to  recur 
upon  a  future  investigation  of  the  case. 

.   Error  from  City  Court  of  Forsyth ;   T.  B. 
Cabaniss,  Judge. 

Ted  Hansford  was  convicted  of  carrying  a 
pistol  without  a  license,  and  brings  error. 
Reversed. 
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Bloodworth  &  Bloodworth,  of  Forsyth,  for 
plaintiff  In  error.  J.  M.  Fletcber,  Sol.  of 
Forsyth,  for  the  State. 

RTJSSELIi,  C  J.    Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  sickness. 


JM  G&.  App.  808) 

BELIi  T.  STATE.    (No.  5656.) 
(Court  of  Appeals  of  Georgia.    July  21,  1914.) 

(ByOalnu  (y  the  Court) 

1.  AduLTEBT   (I  4*)   —  BlOBT  TO  Ihotitijtb 
Prosecution. 

Since  a  woman  may  not  testis  against  her 
husband  on  a  charge  of  adultery,  neither  can 
■be  malce  an  affidavit  which  furnishes  the  basis 
for  a  warrant  against  him  for  this  offense,  or 
sign  an  accusation  charging  him  therewith. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  ii  8,  »;   Dec.  Dig.  i  4.»] 

2.  Cbimiwai.  Law  (8  210»)— Right  to  Insti- 
TUTE  Prosecution. 

Inasmuch  as  ber  evidence  tending  to  crimi- 
nate her  husband,  except  in  certain  cases  where 
the  law  specifically  allows  her  to  testify,  can- 
not be  received  against  him,  she  cannot,  by  af- 
fidavit or  accusation,  launch  and  £rect  against 
her  husband  a  force  which  she  may  not  there- 
after accelerate  or  retard  by  her  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  419:   Dec.  Dig.  |  3ia*] 

3.  Adultery  (|  6*)— Accusation  —  PiXA.  in 
Abatement. 

The  court  erred  in  striking  the  plea  in 
abatement,  which  set  up  that  the  accusation 
against  the  defendant  was  based  upon  an  illegal 
and  void  warrant,  because  the  warrant  was 
sworn  out  by  the  defendant's  wife,  who  was  in- 
competent under  the  law,  to  testify  against 
her  husband  on  a  charge  of  adultery.  Smith  v. 
State,  81  S.  E.  912. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  U  10.  U;  Dec.  Dig.  i  S.*] 

Error  from  City  Court  of  Taldosta;  3.  O. 
Cranford,  Judge. 

John  Bell  was  convicted  of  adultery,  and 
brings  error.    Reversed. 

D.  Goodloe  and  8.  M.  Varnedoe,  both  of 
Valdosta,  for  plalntUt  in  enor. 

WADB,  J.    Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  sickness. 


a4  Oa.  App.  S06) 

SCOTT  T,  STATE.    (No.  6681.) 

(Court  of  Appeals  of  Georgia.    July  21,  1914.) 

(fTyRaiuf  iy  the  Court.) 

1.  CBimNAi.  Law  (S  878*)— Tndictment-ahd 
Inpobmation  (j  12G*)— Effect  of  Genks- 
AL  Verdict. 

A  count  for  larceny  from  the  bouse  may 
properly  be  included  in  an  indictment  charging 
burglary,  and  a  general  verdict  finding  the  de- 
fendant guilty  upon  such  an  indictment  prop- 
erly construed,  is  a  finding  convicting  the  ac- 
cused of  the  higher  offense  charged,  and  for  that 
reason  the  motion  in  arrest  of  judgment  al- 
leging that  the  verdict  is  too  indefimte  to  au- 


thorize the  imposition  of  a  sentence,  is  not  well 
founded,  and  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  2098-2101;  Dec.  Dig^  { 
878;*  Indictment  and  Information,  Cent.  Dig. 
Si  414-418;    Dec  Dig.  f  129.*]      . 

2.  Cbihinai.  Law  (§§  868,  695*)— Etidbrcb— 

E[eabbat— Res  Gesta. 

The  court  properly  excluded  the  statement 
of  a  witness  that  "be,  Jim  Wilson,  came  to  my 
bouse  and  asked  me  for  Cato  [the  defendant], 
and  I  told  him  Cato  was  arrested,  and  he  said 
Cato  had  his  coat,"  upon  the  timely  objection 
that  it  was  hearsay,  although  the  objection  was 
couched  in  the  single  word  "hearsay."  It  is  ap- 
parent from  the  testimony  delivered  in  con- 
nection with  that  which  we  have  quoted  above, 
that  the  statement  of  the  witness  could  not  be 
treated  as  a  part  of  the  res  gests,  since  both 
the  visit  of  Wilson  and  his  statement  that  the 
defendant  had  bis  coat  occurred  after  the  de- 
fendant's arrest. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  806,  812,  814,  815,  821, 
1633rl638;   Dec.  Dig.  H  368,  695.*] 

8.  CBimNAi.  Law   (}  753*)  —  Direction  of 

Vebdict— Refusal. 

It  is  never  error  to  refuse  to  direct  a  ver- 
dict 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1713,  1727-1739;  Dec.  Dig. 
I  763.»] 

4.  CBnaNAi.  Law  ({  895*)— Evidencx  Iixe- 
OAixT  Pbocured— Admissibilitt. 

Evidence  of  guilt,  which  the  defendant  ei- 
ther directly  or  indirectly,  is  compelled  to  dis- 
close by  an  unlawful  search  and  seizure  of  bis 
person  under  illegal  arrest  is  not  admissible  in 
a  criminal  prosecution  of  the  person  thus  il- 
legally arrested. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  877 ;   Dec.  Dig.  }  895.*] 

5.  BuBOLABT  (8  28*)— Stolen  Articles— Ai>- 
hissibilitt  in  Evidence— Accusation. 

Stolen  property,  found  in  the  recent  pos- 
session of  one  accused  of  a  burglary  or  a  lar- 
ceny, and  which  is  identified  as  having  been 
contained  and  stored  in  the  bouse  which  was 
the  subject  of  the  burglary  or  larceny,  may 
properly  be  introduced  in  evidence,  dthoufb 
the  articles  thus  introduced  are  not  included  in 
those  set  forth  in  the  accusation.  Such  articles 
may  furnish  oorrolrarative  testimony  in  aid  of 
other  evidence  indicating  the  commission  of  a 
crime:  and  the  fact  that  such  articles  disap- 
peared at  the  same  time  with  other  articles 
enumerated  in  the  accusation  would  afford 
strong  presumptive  proof  of  the  commission  of 
the  burglary,  where  it  is  not  essential  to  prove 
more  than  that  the  breaking  was  with  intent  to 
steal. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  »  67-78;    Dec.  Dig.  |  2a*] 

6.  BuROLABT  ({  42*)— Possession  of  Stoi:.en 
Propebtt— EIffeot  as  Evidence. 

The  recent  possession  of  goods  stolen  or 
feloniout^  taken,  if  not  satisfactorily  explain- 
ed, is  sufficient  to  authorize  a  conviction  in  cas- 
es of  larceny  from  the  house  and  of  burglary, 
where  the  corpus  delicti  is  established.  As  to 
this  point  the  rule  is  the  same,  whether  the 
charge  be  larceny  or  burglary. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  8i  80,  104-107;   Dec.  Dig.  {  42.*] 

7.  BuaGi.ABT  (8  46*)— Instbuctions— Posses- 
siOB  OF  Stoubn  Goods— Effect  as  Evi- 
dence. 

The  court  having  with  substantial  correct- 
ness instructed  the  jury  that  in  a  case  resting 
upon  circumstantial  evidence,  the  evidence  to 
authorize  a  conviction  must  not  only  be  con- 
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■istent  with  ttie  guilt  of  tb«  accased,  bat  mnst 
be  such  as  to  exclude  evei?  other  reasonable 
hypothesis,  except  that  of  his  guilt,  it -was  not 
error  in  this  connection  to  charee  the  jury  that 
they  should  consider  along  with  this  the  far- 
ther principle  of  law  that  recent  possessioB  of 
stolen  goods  is  snfflcient  to  antborize  the  con- 
viction  of  the  person  in  possession,  unless  that 
possession  be  explained  to  the  satisfaction  of 
the  jury. 

[EA.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  H  111-120;   Dec.  Dig.  §  46.»] 

8.  Dknial  of  New  Tbial. 

In  yiew  of  the  ruling  in  the  fourth  bead- 
aote,  and  the  consequent  error  of  tbe  trial 
judge  in  refusing  to  exclude  evidence  which  was 
obtained  by  the  illegal  arrest  and  unlawful 
search  of  the  defendant's  person,  the  court  erred 
in  overruling  tbe  motion  for  a  new  trial. 

Error  from  Superior  CJourt,  Glynn  County; 
C.  B.  Conyers,  Judge. 

Cato  Scott  was  convicted  of, burglary,  and 
brings  error.    Reversed. 

R.  W.  Dnrden  and  F.  H.  Harris,  both  of 
Bmnswick,  for  plaintiff  In  error.  J.  H. 
Thomas,  Sol.  Gen.,  of  Jesup,  for  the  State. 

RUSSELL,  C.  J.    Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  sickness. 


(14  Oa.  App.  82$) 

SMITH  V.  STATE.    (No.  6768.) 
(Court  of  Appeals  of  Georgin.    July  21,  1914.) 

(SyUahut  ly  the  Court.) 

Crikt^ai,  Law  (§§  935,  1169»)— Appbai<— Vbb- 

DiCT— Evidence. 

The  evidence  was  sufficient  to  support  a 
verdict  of  guilty,  under  section  387  of  the  Pe- 
nal Code  of  1910,  and  since  the  trial  judge  re- 
fused to  grant  a  new  trial,  this  court  cannot, 
under  the  limitations  fixed  by  the  law  of  its 
beinf,  say  that  he  abused  his  discretion,  nor 
can  it  disturb  his  judgment  merely  on  account 
of  the  "weakness  of  tiie  case." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {g  2193,  2194,  2297,  2298,  30«8, 
8074-3083;    Dec.  Dig.  §g  935,  1159.*] 

Error  from  Superior  Court,  Tattnall  (boun- 
ty;   W.  W.  Sheppard,  Judge. 

Clifford  Smith  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

H.  H.  Elders,  of  Reldsville,  for  plaintiff  In 
error.  N.  J.  Norman,  Sol.  Gen.,  of  Savannah, 
for  tbe  State. 

WADE,  J.    Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 


iU  Ga.  App.  822) 

ATWATER  V.  STATE.     (No.  5752.) 
(Court  of  Appeals  of  Georgia.    July  21,  1914.) 

(8yttabu»  hy  the  Court.) 
CBimiTAi,  Law  (5   1159»)— Appeai^Revikw. 
Where  no  error  of  law  is  complained  of, 
and  there  is  evidence  which  supports  the  ver- 
dict, this  court  will  not  disturb  tbe  judgment  of 


tbe  trial  judge  in  refusing  to  set  aside  the  ver- 
dict. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent   Dig.  {$  3074-3083;    Dec.   Dig.   f 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;  W.  F.  George,  Judge. 

George  Atwater  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

M.  B.  Gannon,  of  Abl)eyille,  and  D.  B. 
Nicholson,  of  Roclielle,  for  plaintiff  in  error. 
Jos.  B.  Wall,  Sol.  Gen.,  of  Fitzgerald,  and  J. 
W.  Dennard,  of  Cordele,  for  the  State. 

WADE,  J.    Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sicluiess. 


(14  Ot.  App.  815) 
BDTTS  V.  STATE.     (No.  5736.) 
(Court  of  Appeals  of  Georgia.    July  21,  1914J 

(Byllabui  by  the  Court.) 

Cbhuitai.  Law  (j  1159*)  — Apfkal  — Cbedi- 
BiLiTT  OF  Witnesses. 

No  error  of  law  is  complained  of,  and, 
though  the  evidence  largely  preponderates  in 
favor  of  the  defendant's  innocence,  tbe  credi- 
bility of  the  witnesses  was  a  matter  addressed 
solely  to  the  discretion  of  the  trial  jury,  and 
the  exercise  of  this  prerogative  of  the  jury  is 
not  subject  to  review.  Jolly  v.  State,  5  Ga. 
App.  454,  63  S.  E.  520.  Even  the  probabiUty 
that  the  sale  was  incomplete,  upon  the  principle 
announced  in  Decker  v.  Gwinn,  95  Ga.  518,  '20 
S.  E.  240,  was  eliminated  by  the  testimony  of 
the  prosecutor,  as  well  as  by  the  fact  that  the 
theory  that  the  sale  was  incomplete,  because 
of  the  agreement  that  the  purcnase  pnce  should 
be  paid  in  advance  of  getting  the  whisliy,  is 
flatly  contradicted  by  the  defendant  in  his 
statement  in  his  own  behalf,  in  which  he  said 
that  the  prosecuting  witness  stole  the  whisky. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I«w,  Cent  Dig.  {|  3074-3083;  Dec.  Dig.  i 
1159.»] 

Error  from  City  Court  of  Sandersville ;  E. 
W.  Jordan,  Judge. 

Joe  Butts  was  convicted  of  violating  tbe 
prohibition  law,  and  brings  error.    Affirmed. 

M.  L.  Gross,  of  Sandersville,  for  plaintiff 
in  error.  J.  E.  Hyman,  Sol.,  of  Sandersville, 
for  the  State. 

RUSSELL,  a  J.    Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 


a*  Oa.  App.  824) 
NOLAN  V.  STATE.     (No.  5695.) 
(Court  of  Appeals  of  Georgia.    July  21,  1914.) 

(Syliabut  by  the  Court.) 
1.  Cbiminal  Law  (f  945*)  —  New  Tbial  — 
Newly  Discovered  Evidence. 

It  does  not  appear  that  the  alleged  new- 
ly discovered  evidence  could  have  been  obtain- 
ed by  the  defendant  at  the  trial  by  the  exercise 
of  the  utmost  diligence;    and  since  the  same. 
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if  credited  by  the  Jn^,  wonld  be  likely  to  pro- 
duce a  different  verdict  on  another  trial,  the 
court  erred  in  OTerruUng  the  ground  of  the  mo- 
tion for  a  new  trial  based  thereon. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  2324-2327,  2386;  Dec  Dig.. 
I  94k.»] 

2.  CBiiaRAi.  Law  (S  404*)  —  Dbhonbtratitb 

BVIMNCB— ADMIBSIBIUTT. 

The  proof  offered  at  the  trial  was  not  suf- 
ficient to  directly  connect  the  defendant  with 
the  cartridges  offered  in  evidence,  and  the  court 
erred  in  allowing  the  same  to  go  before  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  873,  8Q1-Sa&.  1457;  Dec. 
Dig.  f  404.»] 

3.  RXVtBW  OF  BXCEFTTONS. 

There  are  several  other  exceptions  (most 
of  which  are  without  any  substantial  merit); 
but,  since  the  questions  raised  by  these  excep- 
tions are  not  likely  to  occur  on  the  next  trial. 
It  is  onnecesaaiiy  to  discuss  the  same. 

Error  from  Superior  Court,  Cobb  County; 
H.  L.  Patterson,  Judge. 

John  Nolan,  alias  John  Jones,  was  convict- 
ed ot  crime,  and  brings  error.    Reversed. 

D.  E.  Johnston,  of  Atlanta,  and  Mozley  & 
Moss,  of  Marietta,  for  plaintiff  iu  error. 
Herbert  Clay,  Sol.  Gen.,  and  C.  H.  Griffin, 
both  of  Marietta,  for  the  State. 

WADE,  J.    Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  slckmBB. 


(U  da.  App.  U) 

LINDSEY  V.  STATE.    (No.  6678.) 

(Court  of  Appeals  of  Georgia.    July  21,  1914.) 

(Byttahu*  by  the  Court.) 

GanaRAi.  Law  ({  552*)— Psoor  to  Sustain 
Conviction— SuKFiciBNCT. 

The  most  that  can  be  said  in  behalf  of  the 
evidence  adduced  for  the  prosecution  is  that  it 
raises  a  suspicion  of  the  guilt  of  the  accused. 
One  cannot  be  convicted  of  crime  upon  the  bare 
suspicion  of  guilt,  and  where,  in  a  criminal 
case,  circumstantial  evidence  alone  is  relied  up- 
on, a  verdict  of  guilty  is  contrary  to  law,  if, 
upon  a  review  of  the  testimony,  the  hypothesis 
of  the  defendant's  innocence  is  as  well  support- 
ed as  the  conclusion  that  he  is  guilty.  For  this 
reason  the  court  erred  in  overruling  the  motion 
for  a  new  triaL 

[EkL  Note. — For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  {{  1257,  1259-1262;  Dec.  Dig. 
{  652.*] 

Error  from  Superior  Court,  Tift  County; 
W.  E.  Thomas,  Judge. 

L.  M.  Undsey  was  convicted  of  crime,  and 
brings  error.    Reversed. 

J.  W.  PoweU,  of  Nashville,  for  plaintiff  In 
error.  J.  A.  Wilkes,  Sol.  Gen.,  of  Moultrie, 
for  the  Stata 

RUSSELL^  C.  J.    Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  sickness. 


a<  Oa.  App.  808) 
TIMMONS  V.  STATE.    (No.  6522.) 
(Court  of  Appeals  of  Georgia.    July  21,  1914.) 

(ByOabut  by  the  Court.) 

1.  Labcktt  (I  40*)— Vabiarcs— Dkscbiftioif 
or  Stolxn  Ariual. 

While  (as  is  frequently  the  case  in  such 
matters)  the  different  witnesses  disagreed  in  de- 
scribing the  color  of  the  cow  alleged  to  have 
been  stolen,  there  was  some  evidence  descriptive 
of  the  color  of  the  cow,  which  was  substantially 
conformable  to  the  description  in  the  indict- 
ment; and  since  the  comparative  weight  to  be 
attached  to  the  testimony  of  the  different  wit- 
nesses is  a  matter  addressed  peculiarly  and  sole- 
ly to  the  Jury,  it  cannot  be  said  that  there  wa» 
a  fatal  variance  between  the  allegata  and  pro- 
bata. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  U  103^-126,  160;  Dec  Dig.  i  40.*] 

2.  Cbiminal  Law   (f  828*)— G?biai<— Failubb. 

TO  INSTBDOT— VaBIANCE. 

In  the  absence  of  an  appropriate  written 
request,  it  is  not  error  to  omit  to  call  the  at- 
tention of  the  jury  specifically  to  the  necessity 
for  a  substantially  exact  agreement  between  the 
indictment  and  tae  evidence  in  the  description 
of  a  cow  alleged  to  have  been  stolen. 

[Ed.   Note.— For    other   cases,    see   Criminal 
'  Law,  Cent  Dig.  §  2007 ;    Dec  Dig.  {  828.*! 
8.  Cobbobobatior  of  Accouplicb. 

The  circumstances  in  proof  corroborative  of 
the  testimony  of  the  accomplice  were  suCScient 
to  dispense  with  the  necessity  for  a  second 
witness. 

4.  Obiminai.  Law   (i  780*)— Irbtbuotiors— 

Evidence. 

An  instruction  that  '^  the  evidence  in  the 
case  satisfies  yon  beyond  a  reasonable  doubt  that 
the  cow  described  in  the  indictment  was  the 
property  of  Carrie  Lewis,  and  that  the  defend- 
ant, Joe  Timmons,  acting  in  concert  with  Alonzo 
Washington,  in  Early  county,  on  or  about  the 
date  alleged  in  the  indictment  wrongfully  and 
fraiidulently  took  and  carried  away  such  cow, 
with  intent  to  steal,  as  is  charged  and  allied 
in  the  bill  of  indictment  then  the  offense  charged 
against  him  wonld  be  made  out  and  you  would 
be  authorized  to  convict,"  is  not  subject  to  ex- 
ception upon  the  ground  that  the  Jury  probably 
understood  this  charge  to  mean  that  if  they  tte- 
lieved  the  evidence  of  the  accomplice,  without 
more,  they  would  be  authorized  to  convict  the 
defendant  The  exception  is  wholly  without 
merit  since  an  '  examination  of  the  charge 
shows  that  the  jury  were  correctly  instructed 
that  the  defendant  could  not  be  legally  con- 
victed upon  the  testimony  of  the  accomplice 
alone,  but  that  there  must  either  be  another  wit- 
ness, or  sufficient  corroborating  circumstances, 
to  support  and  uphold  the  testimony  of  the  ac- 
complice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ont.  Dig.  ii  1859-1863;  Dec  Dig.  i 
780.*] 

6.  CBiiaNAi.  Law  (U  762,  782*)— Cautiorabt 
Inbtbvctior. 

In  the  present  case  the  instruction  to 
"take  all  the  testimony  in  the  case,  coupled  with 
all  the  proven  circumstances,  m  connection 
with  the  defendant's  statement  measuring  that 
statement  by  the  rule  of  law  which  the  court 
has  given  you  in  charge,  determine  what  the 
truth  of  the  matter  is,  and,  when  you  have 
found  what  you  consider  to  be  the  truth,  let 
your  verdict  voice  that  truth,"  is  not  objec- 
tionable as  conveying  an  expression  or  intima- 
tion of  opinion,  nor  upon  the  ground  that  the 
language  used  tended  to  induce  the  jury  to  act 
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iipon  the  testimony  of  the  alleged  accomplice, 
or  any  other  particular  witness. 

[Ed.  Note.— For  other  cases,  see  CWminal 
I*w,  Cent  Dig.  U  1731,  1750,  1754,  1758,  1759, 
1769,  1847,  1849,  1851,  1852,  1877,  1878,  1880- 
1882,  1906,  1907,  1909-1911,  1960,  1966,  1967; 
Dec.  Dig.  S{  762,  782.»] 

■6.  Criuinai.  Law  (J  782*)— Instbuctioks. 

Viewed  in  connection  with  the  charge  of  the 
■coart  as  a  whole,  the  instruction  to  uie  jury 
tliat,  "if  you  believe  the  defendant  is  guilty,  you 
ought  to  so  find  him,"  is  not  erroneous  for 
the  reason  that  this  instruction  restricted  the 
jury  as  to  what  amount  or  what  liind  of  evi- 
dence they  should  base  their  belief  upon.  This 
instruction  did  not  leave  the  jury  free  to  base 
their  belief  upon  matter  extraneous  of  the  evi- 
'dence,  nor  tend  to  induce  them  to  act  upon  a  cer- 
tain portion  of  the  testimony  to  the  exclusion  of 
the  remainder,  in  Uie  manner  urged  in  the  as- 
signment of  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
liSw,  Cent.  Dig.  iS  1847,  1849,  1851,  1852,  1877, 
1878,  1880-18«J,  .1906.  1907,  1909-1911,  1960, 
1966,  1967 ;  Dec.  Dig.  |  782.*] 

7.  Cbimiitai.   Law    ({    1160*)— AppkaIt-Vkb- 
dict— evidencb. 

There  was  evidence  which  would  have  war- 
ranted the  acquittal  of  the  defendant,  but  the 
facts  and  circumstances  in  evidence  authorized 
his  conviction.  The  trial  was  free  from  error, 
and  the  judgment  of  the  trial  judge  in  approving 
4he  verdict  of  the  jury  cannot  be  disturbed. 

[EM.  Note.— For  other  cases,  see  Criminal 
Uw.  Cent.  Dig.  i  8084;   Dec.  Dig.  i  1160.*] 

Error  from  Superior  Court,  Early  County ; 
W.  a  Worrill,  Judge. 

Joe  Timmons  was  convicted  of  larceny  of  a 
-domestic  animal,  and  brings  error.    Affirmed. 

W.  D.  Sheffield,  of  Tampa,  Fla.,  and  Earle 
B.  Askew,  of  Arlington,  for  plalnttS  In  error. 
B.  T.  CastelloWi  Sol.  Gen.,  of  Cuthbert,  and 
R.  B.  Arnold,  of  Atlanta,  for  the  State. 

RUSSELL,  C.  J.    Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickneSB. 


iU  Oa.  App.  SID) 

SABLE  V.  STATE.    (No.  5743.) 
<Court  of  Appeals  of  Georgia.    July  21,  1914.) 

(SyUahui  by  th«  Court.) 
I.  CBiiaNAi.  Law  (fj  290,  291,  828*)— Pixa  of 
FoiucBB  Jbopaedt— Waivi»— Ihstbuotionb. 
Where  the  facts  required  to  support  a  sec- 
ond indictment  would  have  been  sufficient,  if 
proved,  to  procure  a  conviction  of  the  same  of- 
fense under  a  former  indictment  upon  which  the 
accused  had  been  tried,  and  the  time  of  the  com- 
mission of  the  offense  alleged  in  the  first  indict- 
inent  antedated  the  second  accusation  only  a  lit- 
tle more  than  six  months,  the  point  that  the 
accused  upon  the  trial  of  the  second  accusation 
was  put  in  jeopardy  as  to  a  portion  of  the  time 
covered  by  the  first  indictment  could  have  been 
raised  by  a  plea  of  former  jeopardy  on  his  ar- 
raignment upon  the  second  indictment.  Webb 
V,  State,  13  Ga.  App.  733,  80  S.  E.  14.  How- 
ever, in  such  a  case  as  the  foregoing,  the  failure 
to  file  a  timely  plea  of  former  jeopardy  must 
be  treated  as  a  waiver  of  that  right;  and  fail- 
ore  of  the  judge  to  instruct  the  jury  that  the 
defenoani  could  only  be  conncted  on  <n'mence 
of  his  guilt  of  the  same  offense  subsequent  to 
his  trial  upon  the  former  indictment  does  not 


require  a  reversal,  where  the  proof  in  behalf  of 
the  prosecution  was  confined  to  the  date  named 
in  the  second  accusation,  and  there  was  no  ap- 
propriate written  request  for  instructions  lim- 
iting the  range  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |J  666,  667,  2007;  Dec.  Dig. 
H  2M>,  291,  82&*] 

2.  Cbiuirai,  Law  (§  713*)— RsFOaAi,  or  Mis- 
TBiAi/— AxoniCBirr  or  Counsel. 

It  is  not  error  to  refuse  to  declare  a  mis- 
trial when  the  argument  of  counsel,  though  il- 
logical. Is  not  otherwise  prejudicial  to  the  rights 
of  the  opposing  party. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  C«nt.  Dig.  {{  1663,  1678;  Dec  Dig.  i 
713.*] 

3.  Cbiminai.  Law  ({  1064*)  —  Nsw  Tbiai.  — 
Ground  or  Motion— Appbal. 

A  ground  of  a  motion  for  a  new  trial  which 
merely  alleges  generally  that  the  court  erred  in 
a  specific  ruling,  and  does  not  attempt  to  point 
out  the  specific  error  or  ground  of  complaint, 
presents  nothing  for  the  consideration  of  the 
trial  court  or  the  court  of  review. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2676-2684;  Dec.  Dig.  i 
1064.*] 

4.  Intozicatino  Liquobs  (S  236*)— Pbobkcu- 

TION — SUFFICIENCT  OP  ETIDKNOK. 

The  evidence  was  sufficient  to  authorize  the 
conviction  of  the  accused,  and  there  was  no  er- 
ror in  refusing  a  new  triaL 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  f{  300-322;  Dec.  Dig.  1 
236.*] 

Error  from  City  Court  of  Savannah ;  Da- 
vis Freeman,  Judge. 

Loeb  Sable  was  convicted  of  keeping  In- 
toxicants In  his  place  of  business  in  viola- 
tion of  the  general  prohibition  law,  and 
brings  error.    Affirmed. 

Bonhan  &  Herzog,  of  Savannah,  for  plain- 
tiff In  error.  W.  C.  Hartrldge,  SoL  Gen., 
of  Savannah,,  for  the  State. 

RUSSELL,  O.  J.  The  plaintiff  In  error 
was  tried  upon  an  accusation  charg^g,  in 
the  first  count,  the  sale  of  Intoxicants,  and. 
In  the  second  count,  that  he  kept  such  in- 
toxicants at  his  place  of  business  in  violation 
of  the  general  prohibition  law.  He  was  ac- 
quitted upon  the  first  count  and  convicted 
upon  the  second,  and  he  excepts  to  the  Judg- 
ment overruling  his  motion  for  a  new  trial. 

[1]  In  one  of  the  grounds  of  the  motion 
for  a  new  trial  complaint  is  made  that: 

"The  court  erred  in  failing  to  charge  the  law 
in  reference  to  the  statute  of  limitations  in  mis- 
demeanors, to  wit,  that  the  defendant  would 
have  to  be  convicted  on  evidence  of  a  violation 
of  the  prohibition  law  since  his  last  conviction 
or  acquittal;  and  said  violation  would  have 
to  happen  within  two  ^ean  from  the  date  on 
which  the  warrant  was  issued  and  on  which  the 
accusation  was  founded." 

It  Is  extremely  doubtful  whether  the  as- 
signment of  error  Is  not  too  vague  and  in- 
definite to  be  considered;  but  giving  the 
plaintiff  In  error  the  benefit  of  the  doubt, 
and  assuming  that  it  Is  his  purpose  to  insist 
that  the  trial  was  vitiated  because  the  ac- 
cusation In  the  case  at  bar  was  filed  on 
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November  11,  1913  (for  It  appears  from  the 
record  that  the  defendant  was  tried  on  Octo- 
ber 1,  1913,  upon  a  similar  accusation  filed 
May  12,  1913,  charging  In  two  similar  counts 
a  violation  of  the  prohibition  law,  under 
which  the  state  could  have  proved  any  viola- 
tion which  was  within  the  terms  of  the  ac- 
cusation and  which  the  defendant  might  have 
committed  within  two  years  prior  to  the  date 
on  which  the  former  accusation  was  filed), 
we  must  hold  that  the  point  can  neither  be 
raised  by  exception  to  Instmctlonis  which  In 
and  of  themselves  are  correct  and  pertinent 
to  the  case,  nor  by  complaint  that  the  court 
failed  to  refer  to  a  proposition  which  should 
have  been  raised  by  an  appropriate  plea  of 
former  Jeopardy.  By  reason  of  the  tact  that, 
under  the  accusation  now  before  ns,  it  was 
within  the  power  of  the  state  to  prove  any 
unlawful  sales  or  any  unlawful  keeping  of 
Intoxicants,  on  the  part  of  the  defendant, 
within  two  years  prior  to  November  11,  1913, 
it  was  the  right  of  the  defendant  to  have  the 
court  to  exclude  any  testimony  tending  to 
show  that  he  has  committed  either  of  these 
offenses  prior  to  May  12,  1913,  but  this  ob- 
ject could  only  have  been  attained  by  a  plea 
of  former  Jeopardy.  Webb  t.  State,  13  Oa. 
App.  733,  80  S.  B.  14. 

Due  to  the  form  of  the  two  accusations,  it 
was  within  the  power  of  the  state,  by  ex- 
'  tending  the  range  of  the  evidence  to  any 
date  within  the  period  of  two  years  prior  to 
the  filing  of  the  accusation,  to  have  placed 
the  defendant  more  than  once  in  Jeopardy  by 
exposing  him  for  a  second  time  to  risk  of 
conviction  for  sales  or  unlawful  keepings  in 
which  he  might  have  participated  during 
nearly  18  months  included  alike  in  both  ac- 
cusations— ^the  one  before  the  court  and  that 
on  which  he  had  already  been  tiled. 

The  point  is  the  same  as  that  upon  which 
this  court  ruled  In  Webb  v.  State,  18  Ga.  App. 
733,  80  S.  E.  14.  In  that  case  the  question 
arose  on  an  appropriate  plea  of  former  Jeop- 
ardy, and  we  held  that  a  plea  of  former 
Jeopardy  should  be  sustained  where  one  trledi 
for  a  misdemeanor  was  subsequently  put  on 
trial  under  an  Indictment  charging  the  same 
character  of  misdemeanor,  and  where,  upon 
the  latter  indictment,  proof  could  be  made 
of  the  commission  of  the  offense  at  a  time 
within  the  period  covered  by  the  former  in- 
dictment, and  evidence  which  would  support 
a  conviction  under  the  second  indictment 
would  have  been  sufficient  to  convict  under 
the  first  Indictment,  basing  the  decision  upon 
Gully  V.  State,  116  Ga.  529,  42  S.  E.  790. 
As  pointed  out  In  the  Webb  Case,  it  is  very 
plain  that  the  defendant  Is  legally  in  Jeop- 
ardy for  an  offense  for  which  he  has  been 
previously  tried  and-  convicted  or  acquitted, 
when  the  range  of  the  evidence  against  the 
accused,  under  the  second  accusation,  might 
legally  have  included  the  same  transaction 
for  which  he  has  previously  been  subjected 
to  triaL    If  the  plalntlfl  in  error  had  filed 


a  plea  of  former  Jeopardy,  the  present  ac- 
cusation should  have  been  quashed,  and  the 
state  shoiild  have  been  required  to  confine- 
the  charge  in  such  specific  terms  as  would 
have  restricted  the  proof  to  a  transactlou 
subsequent  to  the  date  of  the  filing  of  the 
prior  accusation.  In  other  words,  the  second 
accusation  should  not  only  have  alleged  pro 
forma  the  day  upon  which  the  offense  was 
committed,  so  as  to  show  that  the  offense 
was  not  barred  by  the  statute  of  limitations, 
but  the  charge  should  also  have  stated  un- 
equivocally that  the  offense  charged  in  the 
pending  accusation  was  subsequent  to  May 
12,  1918.  However,  we  know  of  no  means; 
other  than  an  appropriate  plea  of  former 
Jeopardy,  by  which  the  point  can  be  raised 
and  the  limitation  be  placed  upon  the  power 
of  the  state  to  Include  within  the  range  of 
its  evidence  any  violation  of  the  law  not 
barred  by  the  statute  of  limitations.  In  the 
Webb  Case,  supra,  we  held  specifically  tha( 
it  was  not  within  the  power  of  the  court 
to  substitute  a  limitation  Imposed  upon  the 
range  of  evidence  by  the  court  ex  mere  motu 
for  the  rights  belonging  to  the  defendant 
under  a  timely  plea  of  former  Jeopardy.  If 
a  defendant,  with  the  accusation  before  him, 
upon  which  it  is  apparent  that  he  is  likely 
to  be  Jeopardized  by  proof  of  transactions 
which  could  have  been  proved  against  him 
on  a  former  trial  (and  which,  therefore,  were 
legally  included  in  that  trial),  omits  to  file 
a  plea  of  former  Jeopardy,  he  must  be  deem- 
ed to  have  waived  the  right  to  object  to  the 
proof  of  any  transaction  which  would  have 
been  legally  admissible  had  there  been  any 
former  trial.  It  may  be  that  he  is  consdoos 
that  no  testimony  can  be  Introduced  except 
such  as  bears  upon  the  single  transaction 
named  in  the  accusation  (as  was  the  case  in 
the  present  Instance),  but  in  any  event  we  see 
no  reason  which  would  prevent  him  from 
waiving  his  right  to  insist  upon  a  plea  of 
former  Jeopardy.  The  trial  Judge  did  not 
in  this  case  Instruct  the  Jury  that  they  could 
convict  the  accused  of  any  violation  of  the 
law  covered  by  the  accusation  and  which 
had  been  committed  by  the  accused  within 
a  period  of  two  years  prior  to  the  fiUng  of 
the  accusation,  and  the  Jury  could  not,  from 
the  instructions  have  understood  that  they 
would  be  authorized  to  convict  the  accused 
upon  evidence  other  than  that  referring  to 
the  date  fixed  in  the  accusation,  to  wit,  No- 
vember 9, 1913. 

[2]  2.  In  the  fifth  ground  of  the  motion 
for  a  new  trial  it  is  alleged  that: 

"The  court  erred  In  failing  to  declare  a  mis- 
trial on  motion  of  counsel  for  defendant  when 
made  on  account  of  the  following  remarks  of 
the  solicitor  general :  'The  witness  Fred  But- 
ler is  guilty  of  violating  the  prohibition  law, 
else  he  would  not  hide  behind  the  screen  of  his 
constitutional  rights;  and,  as  he  is  guilty  of 
violating  the  law,  this  defendant  is  guilty  of 
violating  the  prohibition  law,  because  the  oSject 
of  this  witness  Butler  in  not  answering  the 
questions  is  to  shield  the  defendant.  Sable.'" 
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Since  tbe  Jury  acquitted  the  defendant 
upon  tbe  first  count,  whicb  Charged  tbe  sale 
of  Intoxicants  in  violation  of  the  prohibition 
law,  it  does  not  appear  how  the  comments 
of  the  solicitor  general  could  in  any  event 
have  been  prejudicial  to  the  accused.  Upon 
the  first  count  the  testimony  for  the  state 
seemed  to  indicate  that  Butler  might  have 
sold  whisky  as  an  agent  and  at  tbe  instance 
of  the  accused,  but  tbe  acquittal  of  Sable 
upon  the  first  count  shows  that  all  the  tes- 
timony as  to  Butler's  connection  with  the 
case  was  disregarded.  There  is  nothing  in 
the  record  to  indicate  that  Butler  liad  any 
knowledge  of  or  concern  with  tbe  keeping 
of  Sable's  place  of  business.  But,  even  if 
the  inference  that  Butler  was  in  some  way 
concerned  In  Sable's  business  and  in  the 
whisky  kept  there  were  authorized,  still  we 
do  not  think  the  Judge  erred  in  refusing  to 
declare  a  mistrial  on  account  of  the  language 
of  the  state's  counsel.  We  do  not  apprehend 
that  It  would  naturally  follow  from  Butler's 
guilt  that  Sable  would  be  guilty  of  violating 
the  same  law,  as  argued  by  the  solicitor  gen- 
eraL  Non  sequltur  it  appears  to  us.  Nor 
does  it  necessarily  appear  that  the  only  ob- 
ject of  Butler  in  not  answering  the  ques- 
tions put  to  him  as  a  witness  was  to  shield 
Sable;  especially  in  view  of  the  testimony 
of  another  witness  that  the  bottles  purchased 
by  the  witness  were  obtained,  not  from  Sable, 
but  from  Butler  himself.  The  most  reason- 
able conclusion  upon  this  point  would  seem 
to  be  that  Butler  availed  himself  of  his  con- 
stitutional privilege  to  decline  to  answer  tbe 
question  because  he  could  not  truthfully  deny 
the  testimony  of  a  witness  which  Implicated 
him  in  an  unlawful  sale  of  intoxicating  liq- 
uors. Whether  we  are  right  In  our  view  of 
the  remarks  of  state's  counsel  or  not,  the 
argument  of  the  solicitor  general  was  ad- 
dressed to  the  evidence,  and  contained  no 
such  unfair  appeal  to  passion  or  prejudice 
as  demands  a  new  trial. 

[3]  8.  Tbe  remaining  grounds  of  the  mo- 
tion for  a  new  trial  allege  error  in  the  ad- 
mission of  testimony  or  in  refusing  to  ex- 
clude testimony.  The  first  of  these  grounds 
Is  fatally  defective,  because  it  does  not  show 
the  ground  of  objection  presented  to  the 
court  at  the  time  the  testimony  was  admit- 
ted, and  in  none  of  them  is  there  more  than 
a  general  statement  that  the  court  erred  in 
tbe  ruling  stated.  In  none  of  them  is  there 
fluay  attempt  to  point  out  why  the  alleged  rul- 
ing was  erroneous;  and  for  this  reason,  of 
course,  they  presented  nothing  for  the  con- 
sideration of  the  trial  court,  and  they  af- 
ford no  ground  for  review. 

[*]  4.  Only  one  witness  testified  to  suffi- 
cient facts  to  authorize  the  conviction  of  the 
accused  upon  the  count  charging  the  unlaw- 
ful keeping  of  Intoxicants  at  the  defendant's 
place  of  business;  but  the  testimony  of  this 
witness  alone  was  sufficient  to  authorize  the 


verdict,  and,  that  verdict  having  received 
the  approval  of  the  trial  Judge,  and  tbe  trial 
having  been  free  from  material  error,  this 
court  has  neither  the  right  'nor  the  desirs 
to  interfere  with  the  conclusion  reached. 
Judgment  affirmed. 

BOAN,  J.,  absent  on  account  of  sickness. 


(15  a«.  App.  1) 
POIXOCK  et  aL  t.  SKBI/TON  et  aL 
(No.  5428.) 

(Conrt  of  Appeals  of  Georgia.     July  21,  1914. 

On  Motion  for  Behearing, 

July  27, 1814.) 

(ByUaiut  by  the  Ootui.) 

1.  EviDEWCB  (8  434*)— PAEOiy— Fraud. 

The  fact  that  a  contract  is  in  writing  does 

not  protect  it  from  attack  by  parol  evidence 

tending  to  show  that  it  was  procured  by  fraud. 

[Ed.    Note.— For   other  cases,   see  Evidence, 

Cent.  Dig.  it  2005-2020;  Dec.  Dig.  i  434.*] 

2.  Pbikcipal  and  Aoeitt  ($8  48,  69*)— Dorr 
OF  Agent— Good  Faith— VALiDny  o»  Con- 

TBACT. 

The  relationship  of  principal  and  agent  de- 
mands of  the  agent  entire  loyalty  and  good 
faith  to  the  principal  and  any  breach  of  such 
&ith  and  loyalty  resulting  in  advantage  to  the 
agent  at  the  expense  of  the  principal,  will,  at 
the  instance  of  the  principal  void  a  contract 
between  the  principal  and  the  agent,  procured 
by  such  breach. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  S{  78,  130-145;  Dec. 
Dig.  U  48,  69.*] 

Error  from  City  Court  of  lia  Grange; 
Frank  Harwell,  Judge. 

Action  by  George  D.  Pollock  and  another 
against  James  E.  Skelton  and  another. 
Judgment  for  defendants,  and  platntiSB 
bring  error.    Affirmed. 

An  attachment  Issued  in  behalf  of  George 
D.  Pollock  and  Norris  N.  Smith  against 
James  E.  Skelton  and  W.  H.  Bruce,  to  re- 
cover $1,000,  alleged  to  be  due  as  purchase 
money  for  a  certain  bottling  plant  at  West 
Point,  Ga.  The  declaration  filed  thereon  al- 
leged that  tbe  defendants  purchased  tbe 
bottling  plant  from  the  plaintifl's  on  February 
21,  1912,  for  14,000,  of  which  $1,000  and  In- 
terest, represented  by  a  certain  note  cover- 
ing the  balance  of  the  purchase  price,  was 
due  and  remained  unpaid,  and  the  plaintiffs 
prayed  Judgment  therefor  against  the  de- 
fendants and  the  sureties  on  their  replevy 
bond. 

The  defendants  in  their  answer  averred 
that  they  were  not  Indebted  to  the  plalntlfl& 
In  any  sum  whatever,  but  on  the  contrary 
had  been  damaged  by  the  plaintiCts  in  the 
sum  of  $2,000;  that  the  plaintiffs  and  the 
defendant  Skelton  resided  at  Borne,  Ga.,  on 
or  about  February  21,  1912,  and  that  short- 
ly before  that  date  the  plaintiffs,  who  were 
largely  interested  in  a  certain  corporation 
manufacturing  and  selling  a  syrup  used  in 
tbe  concoction  of  a  "soft  drink,"  dispensed 


*For  oth«r  casea  see  Hune  topic  and  section  NUMBER  la  Dec  Dig.  ft  Am.  Dig.  Kar-N«.  Series  A  Rcp'r  Indexes 
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by  bottlers  in  different  locallttes,  approached 
Skelton,  and  represented  to  him  that  If  he 
and  Bruce,  the  other  defendant,  would  pur- 
chase a  certain  bottling  plant  at  West  Point, 
Ga.,  then  owned  by  the  West  Point  Whole- 
sale Grocery  Company,  the  plaintiffs  would 
agree  that  the  defendants  might  dispense  in 
that  territory  the  "soft"  drink  manufactured 
by  the  plaintiffs,  that  the  plaintiffs  stated 
further  that  the  owners  of  the  said  bottling 
plant  demanded  $4,500  for  it,  but  that  they 
thought  it  could  be  bought  for  less  If  the 
defendants  desired  to  purchase  It,  and  they 
agreed  to  accompany  Skelton  to  West  Point, 
Ga.,  to  assist  him  In  effecting  the  purchase; 
that  the  plaintiffs  went  with  Skelton  to  West 
Point,  Ga.,  as  the  agents  of  Skelton  and 
Bruce,  and  on  arrival  at  that  place  suggest- 
ed to  Skelton  that  he  go  to  a  hotel  and  re- 
main there,  as  they  could  trade  better  for 
blm,  and  tbey  would  see  the  grocery  com- 
pany and  obtain  the  best  price  they  could 
on  the  bottling  plant  and  the  property  be- 
longing thereto;  that  the  plaintiffs  went 
alone  to  see  the  grocery  company,  and  after 
a  time  returned  to  Skelton,  and  stated  to 
him  that  they  had  purchased  the  plant  for 
Bruce  and  himself,  for  $4,000,  and  had  there- 
by saved  Skelton  and  Bruce  $500;  that  the 
plaintiffs  then  agreed  to  take  a  certain  house 
and  lot  owned  by  Skelton  in  Rome,  Ga.,  at 
the  price  of  $3,000,  In  part  payment  for  the 
bottling  plant,  and  to  accept  the  note  of  the 
two  defendants  for  the  balance;  that  in  or- 
der to  execute  the  trade,  the  plaintiffs  caused 
the  defendants  to  enter  into  a  written  agree- 
ment with  them,  based  on  representations 
that  the  selling  price  of  the  bottling  plant 
demanded  by  the  grocery  company  was 
$4,000,  and  under  this  agreement  Skelton 
was  to  convey  to  the  plaintiffs  his  home  in 
Rome,  Ga^  and  the  note  for  $1,000  was  to 
be  executed  in  addition,  and  the  plaintiffs 
were  to  pay  for  the  defendants  the  $4,000 
to  the  grocery  company;  that  the  plaintifb, 
in  their  negotiations  with  the  grocery  com- 
pany were  acting  as  the  undisclosed  agents 
of  the  defendants,  and  were  agents  of  the 
defendants  when  they  effected  the  purchase 
of  the  bottling  plant,  and  when  making  the 
false  and  fraudulent  representations  to  the 
defendants  which  brought  about  the  execu- 
tion of  the  deed  from  Skelton,  and  the  sign- 
ing and  delivery  of  the  note  from  Skelton 
and  Bruce  to  plaintiffs;  that  the  plaintiffs 
actually  paid  the  sum  of  $2,000  only  for  the 
bottling  plant,  and  but  for  their  false  and 
fraudulent  representations  that  the  cost  of 
the  plant  was  $4,000,  Skelton  would  not  have 
executed  the  deed,  and  defendants  would 
not  have  signed  the  note  sued  upon  and  en- 
tered Into  the  contract,  a  copy  of  which  was 
attached  to  their  plea;  that  the  real  facts 
concerning  the  trade  and  the  amount  of  the 
consideration  paid  or  to  be  paid  by  the  plain- 
tiffs, to  the  grocery  company  did  not  be- 
come  known  to   the  defendants   until   Just 


before  the  date  of  the  attadiment,  as  the 
design  and  purpose  of  the  plaintiffs  was  to 
keep  the  defendants  from  knowing  the  actual 
terms  and  amount  paid  to  the  grocery  com- 
pany for  the  bottling  plant;  that  the  con- 
slderatlpn  of  the  note  which  was  the  basis 
for  the  attachment  had  entirely  failed,  and 
they  had  received  nothing  of  value  for  it; 
and  also  that  they  had  been  damaged  in  the 
sum  of  $2,000  by  reason  of  the  facts  alleged 
by  them.  By  amendment  the  defendants  set 
np,  farther,  that  in  the  event  it  should  ap- 
pear that  the  plaintiffs  were  not  their  agents 
in  the  purchase  of  the  bottling  plant,  they 
were  entitled  to  recover  against  the  plaintiffs 
$800  on  account  of  the  shortage  in  certain 
goods  or  articles  purchased  from  the  plain- 
tiffs, but  not  received,  as  set  forth  in  a  para- 
graph of  the  original  plea.  The  following  al- 
legations occur  in  the  plea: 

"The  said  Skelton  and  Bruce  relied  on  the 
representations  that  the  plant  cost  them  only 
the  sum  paid  to  the  owner  by  their  agents.  Pol- 
lock and  Smith,  and,  acting  on  said  representa- 
tiona  aforesaid,  Skelton  parted  with  the  title 
and  possession  of  bia  home,  worth  more  than 
$3,000,  and  the  two  defendants  herein,  executed 
the  said  note  sued  on.  But  (or  the  fraudulent 
representations  thns  made,  the  said  defendants 
would  not  have  traded,  nor  parted  with  their 
property,  nor  executed  the  said  note." 

The  evidence  in  behalf  of  the  defendants 
sustains  the  allegations  made  in  their  plea, 
on  every  material  point  They  Introduced  in 
evidence  the  contract  covering  the  sale  of 
territory  for  the  dispensing  of  Cherry  Nec- 
tar, dated  February  21,  1912,  and  a  contract 
of  sale  from  the  West  Point  Wholesale  Gro- 
cery Company  to  Smith  and  Pollock  of  the 
bottling  plant,  equipment,  and  supplies  of 
the  West  Point  Wholesale  Grocery  Company, 
for  the  sum  of  $2,000,  of  which  $500  was 
payable  within  60  days  and  the  balance  in 
two  payments  on  September  15,  1912,  and 
September  16,  1913.  The  description  of  the 
property  sold  Is  the  same  as  that  in  the  con- 
tract of  sale  from  Smith  and  Pollock  to  the 
defendants.  This  contract  further  provides 
that  the  bottling  plant  is  to  run  on  in  the  usu- 
al way,  and  accounts  to  be  kept  of  expenses, 
and  sales  to  be  turned  over  to  Smith  and 
Pollock  within  a  time  named.  The  contract 
is  headed,  "West  Point,  Georgia,  February 
19,  1912."  The  contract  for  the  sale  of  the 
bottling  plant  to  the  defendants  was  on  a 
paper  headed,  "Cherry  Nectar  Company," 
and  was  as  follows : 

"Rome,  Georgia,  Feb.  21,  1912.  This  agree- 
ment made  and  entered  into  this  day  and  be- 
tween Smith  &  Pollock  of  Rome,  Georgia,  of 
the  first  part,  and  J.  E.  Skelton  and  his  as- 
sociates of  the  second  part,  witnesseth:  That 
the  said  parties  of  the  first  part,  for  and  in  con- 
sideration of  four  thousand  dollars  ($4,000)  da 
hereby  bargain  and  sell  auto  the  said  J.  E. 
Skelton  and  his  associates,  parties  of  the  sec- 
ond part,  a  certain  bottling  plant  at  West 
Point,  Georgia,  recently  operated  by  the  West 
Point  Wholesale  Grocery  Company,  and  th« 
said  parties  of  the  first  part  agree  to  take  ia 
payment  therefor  a  certain  piece  of  property 
in  the  fourth  ward  in  Rome,  Georgia,  now  oc- 
cupied by  J.  E.  Skelton,  to  be  valued  at  thxM 
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thousand  (|3,000)  dollars,  and  a  promissory  note 
for  one  thousand  ($1,000)  dollars,  dated  Febru- 
ary 21,  1912,  and  due  in  six  months  after 
date,  with  interest  at  eight  per  cent.  The  said 
bottling  plant  to  consist  of  two  crown  ma- 
chines and  one  Hutchinson  machine,  one  car- 
bonater,  one  gasoline  engine,  one  soaker  vat, 
at  least  one  minimum  car  of  bottles  (30,000 
lbs.),  at  least  three  barrels  of  Gicoa-Cola  syrup, 
f200  worth  of  extracts  of  yarious  kinds,  and 
all  of  the  bottles  and  bottling  cases  used  and 
belonging  to  the  said  bottling  plant,  also  one 
buggy,  two  two-horse  wagons,  two  bay  mules 
used  by  the  plant,  harness  for  the  wagon,  and 
five  hundred  or  more  gross  of  crowns.  Said 
Smith  &  Pollock  agree  to  turn  over  to  said  J. 
B.  Skelton  and  his  associates  all  of  the  prop- 
erty, together  with  the  rights  and  privileges 
which  it  has  bought  from  the  said  West  Point 
Wholesale  Qrocery  Company." 
"[Signed]       Smith  &  Pollock, 

"by  Norris  N.  Smith  [L.  S.] 
"Jas.  E.  Skelton, 
"W.  H,  Bruce.    [L.  S.]" 

The  defendant  Skelton  testified  that  noth- 
ing was  said,  In  so  many  words,  to  the  effect 
ttaat  the  plaintiffs  sbonld  act  as  his  "agents" 
tn  effecting  the  trade  with  the  grocery  com- 
pany, but  that  they  agreed  to  buy  the  plant 
for  him  and  his  associates  as  cheaply  as  pos- 
Bible.  There  was  also  testimony  as  to  short- 
age In  the  goods  covered  by  the  contract  of 
purchase,  but  this  testimony  Is  Immaterial  in 
determining  the  questions  presented  here. 
It  appears,  further,  that  Pollock  and  Smith 
were,  respectively,  president  and  secretary 
of  the  Cherry  Nectar  Company  of  Borne, 
6a.  The  evidence  of  defendants,  tending  to 
show  that  the  relation  of  principal  and  agent 
existed  between  themselves  and  Pollock  and 
Smith  was  denied  by  the  plaintiffs,  but  the 
plaintiffs  admitted  that  Skelton  had  consult- 
ed them  In  regard  to  getting  territory  in 
which  to  bottle  Cherry  Nectar,  manufactur- 
ed by  a  corporation  in  which  they  were  in- 
terested. They  denied  that  any  misrepresen- 
tations had  been  made,  and  insisted  that  they 
bad  simply  advised  Skelton  that  the  plant 
would  cost  Skelton,  or  Skelton  and  Bruce, 
f4,000,  without  representing  to  him  what 
price  the  plalntiffB  would  have  to  pay  the 
(nrocery  company. 

The  Jury  returned  a  verdict  against  the 
plaintiffs  on  the  note  sued  upon,  and  in  favor 
of  the  defendants  for  $1,000,  damages.  A 
motion  for  a  new  trial  was  made  by  the 
plaintiffs  on  the  general  grounds,  and  on  a 
□timber  of  special  grounds;  the  motion  was 
overruled,  and  a  bill  of  exceptions  was  there- 
upon sued  out. 

Hatton  Lovejoy,  of  La  Orange,  and  J.  M. 
Htint,  of  AUanta,  for  plaintiffs  In  error.  A. 
H.  Thompson,  of  La  Grange,  for  defendants 
In  error. 

WADE,  J.  (after  stating  the  facts  as 
»bove).  On  the  general  grounds  it  is  unnec- 
essary to  say  more  than  that  the  evidence  in 
behalf  of  the  defendants  was  sufficient  to 
•upport  the  allegations  made  in  their  plea 
and  the  verdict  rendered  by  the  jury;  and, 
vrbUe  there  was  evidence  to  the  contrary, 


any  consideration  or  discussion  of  that  evi- 
dence is  concluded  by  the  verdict. 

The  first,  second,  third,  fourth,  fifth,  sixth, 
seventh,  eleventh,  twelfth,  and  thirteenth 
special  grounds  of  the  motion  for  a  new  trial 
are  addressed  to  the  proposition  that  the 
court  erred  in  admitting  certain  evidence  of- 
fered in  behalf  of  the  defendants  to  establish 
the  relation  of  principal  and  agent  between 
them  and  the  plaintiffs,  and  evidence  as  to 
whether  the  defendants  would  have  entered 
into  the  contract  to  purchase  the  bottling 
plant,  had  they  been  apprised  of  the  fact 
that  the  price  paid  for  it  by  the  plaintiffs 
was  only  one-half  as  much  as  the  price 
stipulated  to  be  paid  to  the  plaintiffs  by  the 
defendants,  and  evidence  as  to  the  experience 
or  knowledge  the  defendant  Skelton  had  of 
bottling  works  machlner?,  and  testimony 
to  the  effect  that  one  of  the  plaintiffs  had 
specifically  stated  to  the  defendant  Skel- 
ton that  the  plaintiffs  had  saved  the  defend- 
ants $500,  since  they  had  effected  the  pur- 
chase of  the  bottiing  plant  for  the  sum  of 
$4,000,  and  evidence  that  the  defendant 
Skelton  was  relying  on  the  plaintiffs  to  pur- 
chase the  property,  and  in  fact  all  the  oral 
conversations  between  the  plaintiffs  and  the 
defendant  Skelton;  that  all  of  such  evidence 
was  inadmissible  as  contradicting  by  parol 
the  written  contract  between  the  parties, 
which  showed  a  direct  sale  from  the  plain- 
tiffs to  the  defendants,  and  negatived  the 
idea  of  agency  altogether.  , 

[1]  Counsel  for  the  plaintiffs  insist  that 
since  the  defendants  pleaded  the  written  con- 
tract with  the  plaintiffs,  and  made  no  effort 
to  rescind,  cancel,  or  void  it,  the  defendants 
were  bound  by  Its  terms,  and  that  since  the 
contract  set  forth  above  establishes  a 
straight  sale  between  the  plaintiffs  and  the 
defendants,  with  no  reference  whatever  to 
agency,  all  testimony  touching  the  anteced- 
ent negotiations,  representations,  or  agree- 
ments between  them  were  mergsd  in  the 
written  contract  as  actually  signed,  and, 
since  It  did  not  appear  that  any  confidential 
relations  existed  between  the  parties,  that 
the  contract  was  not  procured  by  fraud,  and 
could  not  be  avoided  on  that  ground. 

[2]  It  is  perhaps  true  that  with  the  ex- 
ception of  the  allegations  noted  in  paragraph 
10  of  the  defendants'  plea,  given  above,  fraud 
Is  not  charged  eo  nomine,  but  it  is  likewise 
true  that  the  defense  alleges  specific  acts 
and  misrepresentations  on  the  part  of  the 
plaintiffs  which  amounted  to  fraud,  and 
clearly  charged  an  abuse  of  the  confidential 
relation  alleged  by  the  defendants  to  have 
existed  between  the  plaintiffs  and  themselves, 
which  would  amount  to  fraud  if  proved; 
and  the  jury  evIdenUy  considered  the  proof 
sufficient.  The  fact  that  the  pleader  did  not 
in  so  many  words  label  the  alleged  misrepre- 
sentations (which  were  declared  to  be  fraud- 
ulent) as  fraud  that  voided  the  contract  in- 
duced thereby  Is  not  material,  for  the  alle- 
gations    themselves     plainly     spelled     out 
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"fraud,"  and  that  In  capital  letters.  If  the 
contract  of  purchase  between  the  plaintiffs 
and  the  defendants  was  obtained  by  fraud, 
proof  of  the  fraudulent  acts  or  misrepre- 
sentations which  Induced  the  defendants  to 
sign  It  could  be  shown  by  parol  evidence, 
without  violating  the  principle  that  parol 
contemporaneous  evidence  is  not  admissible 
to  contradict  or  vary  the  terms  of  a  valid 
written  instrument  Since  fraud  voids  all 
contracts,  if  Skelton  and  Bruce  were  induced 
to  sign  tiie  agreement  by  the  representation 
that  the  property  then  and  there  conveyed 
to  them  was  or  would  be  purchased  from 
the  West  Point  Wholesale  Grocery  Com- 
pany for  $4,000,  when  in  point  of  fact  it 
had  already  been  purchased  by  Smith  and 
Pollock  from  the  grocery  company  for  $2,000 
only,  and  if,  without  this  misrepresentation, 
Skelton  and  Bruce  would  not  have  made  the 
purchase,  then  the  contract  was  obtained  by 
and  based  upon  fraud,  and  hence  was  a 
mere  legal  nullity  having  absolutely  no  bind- 
ing effect  upon  Skelton  and  Bruce;  and 
none  of  the  terms  of  such  a  void  Instrument 
can  be  considered  In  fixing  and  determining 
the  actual  relations  between  the  parties,  and 
the  Jury  were  relegated  to  the  oral  testi- 
mony to  determine  what  those  relations  were. 
The  Jury  evidently  concluded  that  the  con- 
tract was  obtained  by  fraud,  and  therefore 
was  an  absolute  nullity  as  to  all  its  terms; 
and  this  written  contract  having  been  in 
this  way  extinguished,  erased,  or  eliminated, 
the  Jury  then  resorted  to  parol  testimony  to 
determine  the  relation  between  the  parties, 
and,  accepting  the  testimony  in  favor  of  the 
defendants,  found  that  the  plaintiffs,  in  pur- 
chasing the  plant,  originally  were  acting  as 
agents  for  the  defendants;  that  they  had 
violated  the  trust  imposed  upon  them  by 
their  confidential  relation  to  the  defendants, 
and  had  thereby  obtained  from  the  defend- 
ants the  note  for  $1,000  without  considera- 
tion, and  had  otherwise  damaged  them  in 
the  amount  of  $1,000  addiUonal. 

"There  is  a  wide  difference  between  varying  the 
terms  of  the  written  contract  by  parol  or  other 
extrinsic  evidence,  and  showing  by  parol  or 
other  extrinsic  evidence  that  a  contract  never 
existed  because  of  fraudulent  representations, 
arts,  or  devices  by  which  it  was  induced.  The 
parol  evidence  in  the  latter  case  does  not  al- 
ter, vary,  or  contradict  the  contract,  but  ab- 
solutely destroys  it"  State  Historical  Associa- 
tion V.  Silverman,  6  Ga.  App.  560,  65  S;  E. 
2dS. 

See,  also,  Williams  v.  Moore-Gaunt  Co.,  3 
Ga.  App.  756,  60  S.  B.  372. 

"The  fraud  may  consist  in  a  misrepresenta- 
tion of  the  thing  which  is  the  subject-matter  of 
the  contract;  especially  is  this  true  where 
there  is  nothing  in  the  terms  of  the  contract 
which  actually  contradicts  the  facts  about 
which  the  misrepresentation  is  alleged  to  have 
been  made."  State  Historical  Association  v. 
Silverman,  supra;  and  see  Jaues  v.  Mercer 
University,  17  Ga.  515;  Epps  v.  Waring,  93 
Ga.  765,  20  S.  E.  645;  Barrie  v.  MUler,  104 
Ga.  312,  30  S.  E.  840.  69  Am.  St  Bep.  171. 

"The  relationship  of  principal  and  agent,  be- 
ing confidential  and  fiduciary  in  character,  de- 


mands of  the  agent  the  utmost  loyal^  and  good 
faith  to  his  principal.  Any  breach  of  this  good 
faith  whereby  the  prlncipsd  suffers  any  disad- 
vantage and  the  agent  reaps  any  benefit  is  a 
fraud  of  such  nature  as  to  preclude  the  agent 
from  taking  or  retaining  the  benefit;  also  from 
claiming  bis  commissions.  A  contract,  no  mat- 
ter how  solemnly  expressed,  obtained  by  an 
agent  from  his  principal  through  a  violation  of 
the  loyalty  and  good  faith  imposed  by  the  con- 
fidential relation,  is  void  and  is  not  enforceable 
in  law  or  in  equity."  Williams  v.  Moore-Gaunt 
Co.,  3  Ga.  App.  756  (1-3),  60  8.  B.  872. 

The  fraud  in  this  case  consists  in  the  mis- 
representation as  to  the  purchase  price  paid 
or  agreed  to  be  paid  by  the  plaintiffs  to  the 
grocery  company,  a  subject-matter  of  the  con- 
tract, but  there  is  nothing  In  the  terms  of  the 
contract  Itself  which  actually  contradicts  the 
fact  that  only  $2,000  was  paid  for  the  bot- 
tling plant  by  the  plaintiffs,  and  that  the 
plaintiffs  represented  to  the  defendants  that 
the  plant  cost  $4,000 ;  and  it  does  not  distinct- 
ly appear  from  the  terms  of  the  contract  that 
the  relation  between  the  parties  was  then 
and  had  always  been  that  of  vendor  and  ven- 
dee, and  the  testimony  declaring  the  original 
relation  between  them  to  have  been  that  of 
principal  and  agent  contradicts  no  express 
statement  in  the  contract  So,  if  the  con- 
tract was  actually  obtained  by  fraudulent 
representations  and  was  absolutely  void, 
there  was  nothing  to  prevent  the  Introduction 
of  parol  testimony  to  show  what  the  actual 
relation  between  the  parties  was. 

"Inadequacy  of  price  is  not  per  se  sufficient 
to  set  aside  a  sale,  unless  it  is  so  gross  as, 
when  combined  with  other  circamstances,  to 
amount  to  fraad;  bnt  if  it  be  great,  it  Is  of 
itself  a  strong  circumstance  to  evidence  fraud, 
and  this  is  true  where  it  is  attended  by  any  oth- 
er fact  showing  the  transaction  to  be  unfair, 
or  unjust,  or  against  good  conscience."  Oswald 
V.  Johnson,  140  Ga.  62-65,  7S  S.  E.  333,  cit- 
ing Parker  v.  Glenn,  72  Ga.  637. 

The  converge  must  be  equally  true  that  a 
gross  excess  in  price  over  and  above  the 
actual  value  of  property  sold  might  be  a  cir- 
cumstance indicating  fraud,  especially  where 
the  relations  between  the  parties  to  the  con- 
tract of  purchase  and  sale  are  confidential  in 
their  nature,  and  more  especially  where  the 
evidence  shows  that  false  representations 
were  made  as  to  the  value  of  the  proi)ert7 
conveyed,  knowingly  and  willfully,  which  in- 
duced the  contract ;  and  the  Jury  must  have 
found  in  this  case  that  such  representations 
had  been  made.. 

"Fraud  voids  all  contracts  (Civil  Code,  I 
4254),  and  the  law  is  liberal  in  allowing  ways 
and  means  for  relieving  from  the  consequences 
of  fraud,  provided  the  presence  and  evil  of 
the  alleged  fraud  are  first  shown."  Harrison 
V.  Lee,  13  Ga.  App.  346  (1).  79  S.  E.  211. 

The  fourteenth,  fifteenth,  sixteenth,  seven- 
teenth, eighteenth,  nineteenth,  and  twenty- 
first  grounds  of  the  motion  for  a  new  trial 
complain  of  alleged  errors  in  the  charge  of 
the  court,  but  in  view  of  our  ruling  as  to  the 
admissibility  of  the  testimony  in  reference, to 
the  means  by  which  the  contract  of  purchase 
was  obtained  from  the  defendants,  and  the 
fraud  practiced  upon  them  by  the  plaintiffs. 
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and  the  relation  actnally  exlBtlTig  between 
the  parties,  there  la  no  snbstantlal  merit  In 
any  of  these  exceptions ;  and  the  charge  fair- 
ly submitted  to  the  Jury  the  contentions  of 
the  parties  and  the  law  governing  their  con- 
sideration of  the  case.  It  is  claimed,  for  ex- 
ample. In  one  of  these  exceptions  that  the 
court  In  charging  the  Jury  as  to  the  defenses 
set  up  by  the  defendants  erred  in  stating  that 
they  contended  that  the  Cherry  Nectar  Com- 
pany, or  Pollock  and  Smith,  "approached" 
the  defendant  Skelton.  It  is  insisted  that  no 
eridence  authorized  this  charge.  The  record, 
however,  shows  that  on  one  occasion  Pollock 
and  Smith  invited  Skelton  to  their  ofBce  by 
telephone,  and  that  they  then  and  there  made 
to  him  the  first  definite  proposition  in  regard 
to  the  purchasing  of  the  said  West  Point 
plant;  and  this  certainly  authorized  the 
charge  on  this  point,  regardless  of  the  fact 
that  Skelton  may  have  theretofore  approach- 
ed them. 

The  exception  In  the  twenty-first  ground  is 
that  t3ie  court  erred  In  charging  the  Jury 
tbat^ 

"The  Intention  of  the  parties  may  differ 
among  themselves.  In  such  case  the  meaning 
placed  on  the  contract  by  one  party,  and  known 
to  be  thus  onderstood  by  the  other  party  at  the 
time,  shall  be  held  as  the  true  meaning. 

It  is  not  contended  that  this  instructloii 
(which  is  in  the  language  of  Civil  Code,  { 
4267)  is  not  a  correct  statement  of  the  law, 
bat  It  is  insisted  ttiat  it  bad  no  application 
to  the  evidence ;  tliat  in  the  instant  case  the 
terms  of  the  contract  are  plain  and  uuam- 
biguoos,  and  there  was  no  evidence  of  mis- 
undnstanding  on  the  part  of  the  defendants 
as  to  the  meaning  of  the  contract  of  sale, 
signed  by  defendants  and  plalntlfFs.  Admit- 
ting, for  the  sake  of  the  argument,  that  this 
Is  true,  it  does  not  appear  that  the  plalntlfFs 
suffered  any  injury  by  the  charge  in  question. 
The  verdict  rendered  Involves  a  finding  that 
this  contract  was  a  nullity  on  account  of  the 
fraud  practiced  by  the  plaintiffs  in  order  to 
procure  It,  and  since,  under  our  ruling  here- 
inbefore stated,  parol  evidence  was  admissi- 
ble to  set  up  the  only  actual  contract  made 
{tills  written  contract  obtained  by  fraud  be- 
ing a  mere  nullity  from  its  very  inception), 
no  injury  resulted  to  the  plaintiffs  from  this 
charge. 

The  plaintiffs  in  one  of  these  grounds  com- 
plain that  the  court  referred  to  the  Cherry 
Nectar  Company  in  connection  with  the  con- 
tract of  sale  to  the  defendants,  and  that  no 
evidence  warranted  this  reference.  This 
oonld  not  authorize  a  reversal,  since  there 
vrtis  much  evidence  from  which  the  Jury 
might  infer  a  very  close  connection  in  inter- 
est between  that  company  and  the  plaintiffs. 
Pollock  and  Smith,  the  president  and  the  sec- 
retary of  the  company,  and,  after  all,  the 
charge  objected  to  merely  stated  the  conten- 
tions of  the  defendants  as  set  out  In  their 
plea. 

On  the  whole,  as  stated  above,  we  see  no 

■nbstantial  merit  In  any  of  the  objections  to 
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the  charge  of  the  court;  and,  since  our  ruling 
as  to  the  extent  that  parol  evidence  was  ad- 
missible to  set  aside  and  void  the  written 
contract  covers  in  effect  the  only  real  Issues 
raised  by  these  various  exceptions  to  the 
charge  of  the  court,  it  would  be  worse  than 
useless  to  attempt  a  detailed  and  minute  dis- 
cussion of  said  exceptions,  especially  since 
the  mere  statement  of  the  seven  exceptions 
referred  to  occupies  eight  pages  of  the  type- 
written record,  more  or  less  argumentative, 
and  such  a  discussion  would  require  an  ex- 
haustive and  exhausting  comment,  altogether 
unnecessary. 

In  the  twentieth  ground  of  the  motion  for 
a  new  trial  it  is  contended  that  the  verdict 
is  contrary  to  the  charge  of  the  court,  since 
the  court  charged  the  Jury: 

"If  you  find  in  this  case,  therefore,  that  it 
might  have  been  understood  by  one  of  the  par- 
ties that  they  were  to  buy  the  property  for 
them,  for  the  defendants,  and  not  so  understood 
by  the  others,  there  would  have  been  no  contract 
of  agency  existing  between  them;  the  relation 
of  principal  and  agent  between  them  would  not 
exUt" 

,  It  Is  contended'  that  the  evidence  showed 
without  contradiction  that  the  plaintiffs  did 
not  understand  that  they  were  merely  acting 
as  agents  for  the  defendants,  and  there  was 
no  statement  in  the  evidence  for 'either  side 
that  the  plaintiffs  were  in  fact  to  act  as 
agents  in  purchasing  the  plant  We  tblnk 
this  contention  Is  not  well  founded,  since  the 
testimony  of  Skelton  would  have  authorized 
the  Jury  to  infer  that  both  the  plaintiffs  and 
Skelton  understood  that  the  plaintiffs  were 
to  act  as  agents  for  Skelton,  or  for  Skelton 
and  Bruce;  and  this  notwithstanding  that 
Skelton  testified  that  he  did  not  remember 
plaintiffs  had  said  In  so  many  words  that 
they  would  act  as  agents,  for  he  testified 
that  they  agreed  to  buy  the  plant  for  him, 
and,  taking  his  testimony  as  true,  it  estab- 
lishes that  Skelton  understood  that  the  plain- 
tiffs were  to  act  as  his  agents,  and  the  plain- 
tiffs knew  that  he  so  understood  the  matter. 
Tills  may  or  may  jiot  have  been  the  fact,  but 
there  was  evidence  from  which  the  Jury 
might  have  so  inferred,  and  they  so  found. 

In  the  twenty-second  and  twenty-third  spe- 
cial grounds  of  the  motion  for  a  new  trial 
the  plaintiffs  Insist  that  the  court  did  not 
construe  for  the  Jury  and  give  In  charge  to 
them  the  legal  construction  of  the  written 
contract  of  sale  from  the  plalntltb  to  the  de- 
fendants which  was  Introduced  in  evidence, 
and  failed  to  charge  the  Jury  that  this  con- 
tract, prima  fade,  showed  a  sale  directly 
from  the  plaintlfls  to  the  defendants  of  the 
bottling  plant  Involved.  It  does  not  appe&T 
that  there  was  any  timely  written  request  In 
writing  for  a  charge  of  this  character;  and  It 
appears  that  the  contract  referred  to  was 
plain  and  unambiguous,  and  needed  no  con- 
struction by  the  court  Besides,  no  construc- 
tion of  this  contract  could  possibly  have  avail- 
ed anything  to  the  plaintiffs,  since  the  Jury 
found  it  to  be  void  on  account  of  fraud  in  its 
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procarement,  and  It  wonid  have  no  binding 
effect  upon  the  defendants,  no  matter  what 
the  court  might  have  construed  It  to  mean. 

Reviewing  the  entire  case  and  all  the  evi- 
dence adduced,  It  la  Impossible  and  would 
not  be  proper  for  us  to  suggest  whether  In 
our  opinion  the  apparent  weight  of  the  evi- 
dence was  on  the  one  side  or  the  other.  It 
may  be  that  the  verdict  deprived  the  plain-, 
tiffs  of  a  $2,000  profit  to  which  they  were 
entitled  under  the  letter  of  the  law;  but, 
since  we  find  no  material  error  committed  by 
the  trial  conrt  and  the  Jury  has  declared  In 
favor  of  the  defendants,-  and  the  trial  judge 
In  his  discretion  saw  fit  to  overmle  the  mo- 
tion for  a  new  trial,  his  Judgment  In  refusing 
the  motion  Is  affirmed. 

Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sldaiesa. 

On  Motion  for  Rehearing. 

RUSSELU  C.  J.  After  a  very  careful  con- 
sideration of  the  motion  for  rehearing  the 
court  Is  constrained  to  deny  it.  It  is  evident- 
ly predicated  upon  a  mlaapprefaenslon,  either' 
of  the  record  or  of  the  previous  decisions  of 
this  court.  The  case  Is  so  fully  covered  by 
the  opinion,  of  Judge  WADE,  In  behalf  of  the 
court,  that  we  only  refer  to  one  phase  there- 
of. Counsel  for  the  plaintiffs  In  error  strong- 
ly insists  that  this  court  has  decided  the  case 
upon  an  issne  not  made  in  the  lower  court, 
and  concludes  by  saying  that: 

"If  the  court  is  of  the  opinion  that  the  ques- 
tion of  the  contract  being  void,  because  procured 
by  fraudulent  representatloiis,  is  properly  in  the 
case,  then  the  case  should  be  returned  to  the 
lower  court,  in  order  that  this  issue  may  be 
submitted  to  and  decided  bv  the  jury,  under 
proper  iostructions  a«  to  the  law  governing 
such  questions." 

As  already  pointed  oat  by  Jndge  WADB, 
the  case  before  ns  is,  in  effect,  a  simple  suit 
upon  a  note  (though  based  on  a  prior  attach- 
ment), and  not  an  action  based  upon  the  con- 
tract to  which  the  defendants'  plea  referred. 
The  contract  was  attached  to  the  defendants 
answer,  as  an  exhibit  explanatory  of  the  al- 
leged fraudulent  conduct  of  the  plaintitt  in 
the  procurement  of  the  note.  The  answor 
contains  sufficient  allegations  of  fraud, 
though  it  Is  not  denominated  eo  nomine,  and 
hence  the  trial  court  was  clearly  right  in  ad- 
mitting evidence  touching  a  consideration  of 
the  note.  The  consideration  of  the  note  may 
always  be  Inquired  into.  If,  to  secure  a 
contract  conceived  In  fraud,  and  for  no  other 
purpose,  the  defendants  were  induced  to  sign 
the  note,  and  so,  by  reason  of  the  fraud,  the 
defendants  received  no  consideration,  that 
fact  could  be  shown — as  it  appears  to  us  It 
was  shown — to  the  satisfaction  of  the  Jury. 

We  bear  in  mind  that  one  who  has  been 
fraudulently  induced  to  enter  into  a  contract 
most  either  affirm  or  disaffirm  and  offer  to 


rescind,  upon  discovery  of  the  frand,  bat 
the  answer  of  the  defendant  in  this  case 
amounted  to  a  declaration  of  Ills  acceptance 
of  the  contract,  with  a  demand  for  damages. 
If  the  testimony  of  the  defendant  as  to 
agency  was  credible  to  the  jury,  the  damages, 
of  course,  would  be  the  difference  between 
the  amount  actually  paid  for  the  property  by 
iPollock  and  Smith  as  the  defendants'  agents 
and  the  amount  which  Pollock  and  Smith 
falsely  and  fraudulently  reported  to  Skelton 
that  they  had  paid. 

The  insistence  of  counsel  that  our  decision 
was  predicated  upon  an  issue  foreign  to  the  ' 
case  appears  to  be  based  upon  the  fact  that 
the  trial  Judge,  in  his  instructions  to  the  Jury, 
made  no  reference  to  the  contract  being  void, 
and  did  not  charge  In  reference  to  fraudulent 
representations,  or  fraud  in  the  procarement 
of  the  contract,  or  Instract  the  Jury  •what 
fraud  would  void  the  contract  Wlthoat 
referring  to  the  charge  of  the  court,  and  con- 
ceding that  this  contention  of  the  plaintiffs 
in  error  is  correct,  it  would  in  no  sense  affect 
the  ruling  here.  The  case  and  the  Issues 
are  formed  by  the  pleadings,  and  depend  for 
their  support  upon  the  evidence  adduced.  If, 
upon  the  issue  thus  presented,  the  evidence 
authorized  the  conclasion  reached  by  the 
Jury,  it  becomes  entirely  immaterial  what 
instructions  were  given  or  omitted  by  the 
trial  judge,  unless  such  Instructions  or  the 
failure  to  give  tnstractlons  can  reasonably  be 
said  to  have  contributed  to  a  result  wUdi 
ought  not  to  have  been  reached. 

"The  validity  of  a  verdict  i«  to  be  tested  by 
the  law  as  it  is  written,  and  not  by  the  law  as 
it  is  given  in  charge."  Spence  v.  State,  7  Oa. 
App.  825,  68  S.  B.  448. 

^'I(  the  result  reached  by  the  jury  would  have 
been  the  correct  conclasion  of  the  case  had  the 
judge  ruled  or  charged  in  accordance  with  the 
contentions  of  one  of  the  parties  to  the  case, 
the  verdict  wIU  not  be  set  aside  merely  because 
the  judge  erroneously  •  *  •  omitted  to  give 
in  charce  to  the  jury  a  principle  which  should 
appropriately  have  been  Included  wittiin  his  in- 
structions. In  other  words,  if  the  result  reach- 
ed would  have  been  the  same  had  the  court 
ruled  properly,  and  if  the  jury  found  rightly  in 
spite  of  judicial  error,  the  finding  will  not  be 
set  aside  in  order  that  the  same  result  may  l>e 
reached  by  a  proceeding  free  from  legal  error." 
BirminKham  Fertilizer  Ca  v.  Dozier,  15  Oa. 
App.  760.  79  S.  E.  927. 

See,  also,  Tonng  v.  State,  10  Oa.  App.  116, 
72  S.  B.  935;  Register  v.  State,  10  Oa.  App. 
633,  74  S.  B.  429;  Jones  v.  State,  12  Oa.  App. 
135,  76  S.  B  1070.  The  contract  in  this  case 
Is  merely  collaterally  Involved ;  the  suit  was 
upon  a  note,  the  validity  of  the  considera- 
tion was  subject  to  parol  proof,  and  certainly, 
therefore,  it  was  admissible  for  the  defend- 
ants to  refer  to  the  contract,  which  was  In  a 
sense  ancillary  to  the  parol  evidence  of  fraud, 
in  pointing  out  how  the  note  was  wlthoat 
consideration. 

Rehearing  denied. 
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<U  Oa.  App.  790) 

GEORGIA  BT.  ft  POWER  CO.  t.  DAVIS. 

(No.  5449.) 
<Oonrt  of  Appeals  of  Georgia.    July  21,  1914.) 

(ByUaiut  by  the  Court.) 

1.  Plbadino  ($  104*)— Plba  to  JuBisDionoR 
— Sufficiency. 

"In  all  pleas  to  the  jurisdiction  of  the 
court,  it  must  appear  that  there  is  another 
court  in  this  state  which  has  jurisdiction  of 
the  case."     Civ.  Code  1910,  {  K666. 

[Eld.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  iS  213-217;    Dec.  Dig.  |  104.*] 

2.  Pbockss  (H  1S6,  160*)— OBJKcnoN  to  Rk- 

TTTBN— Plea  in  Abateubnt. 

Objections  to  the  retnm  of  a  deputy  shet^ 
iff  which  shows  legal  service  on  a  defendant 
must  be  raised,  before  judgment,  by  a  plea  in 
abatement,  and  in  connection  therewith  the  re- 
turn must  be  duly  traversed,  and  both  the  sber- 
iS  and  the  deputy  sheriff  are  necessary  parties 
to  the  traverse. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  S§  211,  223 ;   Dec.  Dig.  §§  156,  160.*] 

3.  Pbocess  (Si  155,  160*)- Tbavbbse  o»  0»- 
ncEB'a  Rktubn— Notice  or  Fiuno. 

Where  a  plea  in  abatement,  denying  serv- 
ice of  process,  includes  a  traverse  of  the  of- 
Seer's  return,  but  the  traverse  contains  no 
prayer  that  he  be  made  a  party,  and  the  record 
fails  to  disclose  that  be  bad  lawful  notice  of 
the  filing  of  the  traverse,  any  proceeding  had 
on  the  traverse  will  be  ineffectual  and  void,  and 
the  return  itself  conclusive. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  SS  210,  223 :  Dee.  Dig.  H  165,  160.*] 

Error  from  C!ity  Court  of  Carrollton;  Jas. 
Beall,  Judge. 

Action  by  H.  L.  Davis  against  the  Georgia 
Hallway  ft  Power  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

H.  Ia  Davis  brought  snlt  In  the  dty  court 
of  Carrollton  against  the  (Jeorgla  Railway  ft 
Power  Company  claiming  damages.  The  fol- 
lowing entry  of  service  appears  on  the  origi- 
nal declaration: 

"Georgia,  Carroll  County.  I  have  this  day 
served  the  defendant,  the  Georgia  Railway  & 
Power  Co.,  a  corporation,  by  serving  J.  G. 
Cheney,  its  agent  in  charge  of  its  office  and 
business  in  said  county,  by  leaving  a  copy  of 
the  within  writ  and  process  with  its  agent, 
the  said  J.  G.  Cheney,  at  the  office  and  place 
of  doing  business  of  said  corporation  in  said 
Carroll  coonty,  Ga.  This  July  11,  1913. 
"J.  li.   Webb,  Deputy  SherifC" 

At  the  appearance  term  die  defendant  filed 
a  plea  in  abatement,  duly  verified,  which  al- 
leged that  no  due  and  legal  service  bad  been 
made  upon  the  defendant,  and  set  out  a  copy 
of  the  return,  and  denied  that  J.  G.  Cheney, 
npon  whom  the  said  process  was  served,  was 
mn  officer,  servant,  or  agent  of  the  defendant, 
or  had  power  or  authority  to  receive  or  ac- 
cesstt  service  for  the  defendant,  and  denied 
that  he  was  a  person  upon  whom  service 
could  be  made,  so  as  to  bind  defendant.  The 
defendant  made  this  further  allegation  In  the 
plea: 

"The  defendant  further  shows  that  its  domi- 
cile is  in  the  county  of  Fulton,  state  of  Geor- 


gia,  where  due  and  legal  MMte  maj  be  ob- 
tained." 

But  the  plea  failed  to  sho^  that  there  was 
another  court  In  this  state  which  had  juris- 
diction of  the  case,  except  in  so  far  as  this 
might  be  Implied  from  the  allegation  quoted 
above.  The  defendant  thereupon  prayed  the 
court  for  a  discharge.  The  record  discloses 
no  prayer  that  the  officer  making  the  return 
of  service  be  made  a  party  to  the  proceeding, 
nor  does  It  appear  that  the  deputy  sheriff  or 
the  sheriff  was  actually  made  a  party,  or 
that  the  failure  to  make  these  officers  par- 
ties was  in  any  way  waived  by  the  plaintiff. 
It  does  not  appear  that  there  was  a  motion 
to  strike  the  special  plea  and  traverse,  on  ac- 
count of  the  failure  to  make  the  sheriff  or  the 
deputy  sheriff  a  party,  though  the  defect  Is 
urged  In  this  court.  By  consent  of  tiotb' 
plaintiff  and  defendant,  the  judge  heard  evi- 
dence and  rendered  judgment,  without  the  in- 
tervention of  a  jury,  on  the  Issues  raised  by 
the  plea  In  abatement,  and  found  that  J.  G. 
Cheney  was  such  an  agent  of  the  defendant 
as  that  service  on  Cheney  would  be  binding 
on  the  company,  and  that  service  on  the  de- 
fendant by  serving  Cheney  was  good  and  suf- 
ficient The  defendant,  in  Its  blU  of  excep- 
tions, complains  of  the  admission  of  alleged 
Irrelevant  and  Incompetent  testimony,  and 
complains  of  the  judgment  because  the  judge 
in  rendering  It  announced.  In  effect,  that  he 
had  admitted  both  parol  and  documentary 
evidence  which  was  Illegal,  and  added  that 
he  did  80  In  the  Intei'est  of  time  and  Intend- 
ing to  consider  only  the  legal  evidence  and  to 
exclude  from  consideration  all  Illegal  evi- 
dence so  admitted.  The  judgment  was  fur- 
ther objected  to  because  the  judge  announced 
that  be  would  then  rule  out  all  parts  of  a 
number  of  letters  previously  Introduced  In 
evidence,  "except  such  parts  of  them  as  Illus- 
trated the  Issues  Involved,"  and  further  said: 

"There  being  some  objection  made  to  parol 
evidence,  I  will  consider  the  same  so  far  as  le- 
gal and  pertinent" 

It  Is  objected  that  It  was  Impossible  for 
any  person  other  than  the  judg^  himself  to 
determine  from  these  rullngB  what  portion  of 
the  evidence  the  judge  considered  legal,  what 
part  he  Intended  to  exclude,  what  part  he 
considered  Illustrated  the  Issues  Involved,  or 
what  part  was  pertinent  and  proper ;  bo  that 
It  Is  Impossible  to  determine  upon  what  par- 
ticular evidence  In  the  record  the  judgment 
was  based. 

J.  O.  NeweU  and  L«on  Hood,  both  of  Car- 
rollton, M.  O.  Gamer,  of  New  York  City,  and 
Colquitt  ft  Conyers,  of  Atlanta,  for  plaintiff 
in  error.  S.  Holdemess  and  Boop  A  Fielder, 
all  of  Carrollton,  for  defendant  In  error. 

WADS,  J.  [1]  1.  If  the  aUegation  in  tba 
defendant's  plea  to  the  effect  that  Its  don*- 
die  was  in  the  county  of  Fulton,  state  «t 
Georgia,  "where  due  and  legal  service  maj 
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be  obtaineil,"  was  Intended  as  a  plea  to  the 
Jurisdiction,  it  fell  short  of  the  necessary 
requirements  as  set  ont  In  Code,  |  5666, 
which  declares  that: 

"In  all  pleas  to  the  Jurisdiction  of  the  court, 
it  must  appear  therein  that  there  is.  another 
coart  in  this  state  which  iias  jurisdiction  of  the 
case." 

The  code  section  is  plain,  and  the  point  has 
often  been  ruled  on  explicitly  by  the  Supreme 
Court.  See  Kahn  ▼.  Southern  Building  & 
Loan  Association,  115  Oa.  459,  41  S.  B.  648; 
Fain  V.  Crawford,  91  Ga.  30,  16  S.  E.  106.  It 
is  not  sufficient  to  deny  the  Jurisdiction  of 
the  court  In  which  the  action  was  brought, 
without  spedfiylng  which  court  has  Juris- 
diction of  the  cause,  Rldllng  v.  Stewart, 
77  Ga.  539;  National  Bank  of  Augusta 
■  y.  Southern  Porcelain  Mfg.  Co.,  55  Ga.  40; 
Akers  T.  High  Co.,  122  Ga.  279,  50  S.  B.  105 ; 
Pyron  r.  Rnohs,  120  6a.  1062,  48  S.  B.  434. 

[2]  2.  As  between  parties  and  privies,  the 
E^Iish  common-law  rule  still  obtains  in 
many  American  states,  that  the  return  of  an 
officer  Is  to  be  taken  as  true,  "as  to  all 
matters  which  are  properly  the  subject  of 
a  return  by  the  officer,  and  it  can  be  contro- 
verted only  In  an  action  against  the  officer 
for  a  fUse  return,  unless  It  Is  contradicted 
by  other  matter  appearing  of  record  In  the 
case,"  eta  82  Cyc.  514,  616.  In  Georgia, 
however,  the  statute  declares  (Civil  Code,  t 
5566): 

"The  entry  of  the  sheriff  or  any  officer  of 
the  court,  or  his  deputy,  may  be  traversed  by 
the  defendant  at  the  iirst  term  after  notice  of 
such  entry  is  had  by  him,  and  before  pleading 
to  the  merits;  but  this  shall  not  deprive  the  de- 
fendant of  his  right  of  action  against  the  sher- 
iff for  a  false  return." 

In  the  case  of  Bell  ▼.  New  Orleans  &  North- 
eastern RaUroad  Co.,  2  Ga.  App.  812,  816, 
59  S.  R  102,  104,  the  following  rule  Is  laid 
down: 

"When  the  record  shows  a  valid  return  of 
service,  and  it  is  necessary  to  resort  to  extrin- 
sic testimony  to  show  that  there  has  been  no 
service,  or  that  the  service  was  for  any  reason 
invalid,  the  objection  can  be  made  only  by 
plea  in  abatement  (if  before  judgment),  and  in 
Connection  therewith  the  sheriff's  return  must 
be  duly  traversed.  •  •  •  Being  a  dilator; 
plea,  it  must  be  filed  at  the  first  term,  at  least 
at  the  first  term  after  notice,  and  must  be 
sworn  to.  •  *  •  Unless  duly  traversed,  the 
return  of  the  sheriff  is  conclusive.  If  the  re- 
turn is  made  by  a  deputy  sheriff,  both  the  sher- 
iff and  the  deputy  sheriff  must  be  made  parties 
to  the  traverse." 

Under  this  ruling  It  will  be  seen  that  not 
only  the  deputy  sherlflF  who  actually  made 
the  return  In  this  case  should  have  been 
made  a  party  to  the  traverse  attacking  It, 
but  the  sheriff  also  should  have  been  made  a 
party  to  the  proceeding.  The  rule  that  the 
officer  making  the  return  Is  a  necessary  party 
to  the  traverse  has  been  announced  In  many 
cases  by  our  Supreme  Court,  and  also  In 
several  cases  by  this  court  In  O'Bryan  ▼. 
Calhoun,  68  Ga.  215,  It  Is  said  that: 

Where  "there  is  a  return  by  the  officer,  if  the 
defendant  intends  to  attack  the  verity  of  such 
return,  he  must  take  steps  by  filing  a  traverse 


thereto  and  by  order  to  make  the  sheriff  a  pai>- 
ty." 

And  further,  the  court  assigns  as  a  reason 
therefor  that  the  sheriff  and  his  securities  on 
his  official  bond  have  a  vital  interest  In  the 
question  raised  by  the  traverse  to  his  return, 
and  should  have  an  opportunity  to  be  heard 
on  the  Issue  so  made  by  the  defendant  In 
Southern  Express  Co.  ▼.  National  Bank  of 
Tifton,  4  Ga.  App.  399,  61  S.  E.  857,  It  Is  said 
that,  where  the  return  of  the  officer  shows 
legal  service.  It  can  only  be  attacked  by  a 
traverse  filed  thereto,  "to  which  the  officer 
maldng  the  entry  Is  a  necessary  party."  In 
(yConneil  v.  Friedman,  118  Ga.  831,  45  S.  B. 
668,  there  was  In  the  traverse  no  prayer  that 
the  officer  making  the  entry  should  be  made 
a  party,  and  the  record  did  not  disclose  that 
he  was  given  any  notice  of  the  filing  of  the 
traverse,  and  the  Supreme  Court  held  that 
"there  was  therefore  no  error  In  striking  the 
traverse."  In  Southern  Ry.  Co.  v.  Cook,  106 
Ga.  452,  32  S.  B.  585,  It  was  said: 

"Another  ground  of  the  motion  complained  of 
the  court's  disallowing  a  traverse  of  the  entry 
of  service,  which  had  been  filed  by  the  defendant 
It  does  not  appear  from  the  record  that  the 
sheriff  who  made  the  entry  was  made  a  party 
to  this  traverse  or  that  any  notice  of  its  filing 
was  given  to  him.  This  alone  was  a  sufficient 
reason  for  disallowing  the  traverse." 

In  ESder  v.  Cozart  59  Ga.  202,  it  was  said: 
"It  has  been  repeatedly  ruled  that  the  return 
of  the  sheriff  is  conclusive,  unless  traversed,  and 
that  the  sheriff  should  be  a  party  to  the  tra- 
verse, and  that  it  must  be  made  at  the  next 
term  after  notice  of  the  entry." 

In  Sanford  t.  Bates,  99  Ga.  145,  25  S.  B. 
35,  It  was  held  that  the  truth  of  the  return 
of  service  entered  upon  a  declaration  by  a 
sheriff  "cannot  be  called  in  question  without 
traversing  the  return  and  making  the  officer  a 
party  to  the  traverse.  •  •  •  In  the  ab- 
sence of  such  traverse,  the  entry  of  the  serr- 
ice  Is  conclusive." 

From  a  consideration  of  these  decislona 
It  is  easy  to  understand  the  reason  and  pur- 
pose of  the  rule  requiring  that  the  officer 
making  an  entry  of  service  should  be  made  a 
party  to  the  proceeding,  when  the  entry  is' 
brought  into  question  by  a  traverse.  If  the 
officer  has  in  fact  failed  to  discharge  bis 
duties,  to  the  proper  performance  of  whi(A 
he  is  held  by  his  official  bond,  he  and  his 
sureties  thereon  are  liable  for  his  errors  and 
omissions.  The  officer  must  therefore  have 
an  opportunity  to  be  heard,  if  the  Judgment 
to  be  rendered  Is  to  have  any  binding  effect 
upon  him  or  his  sureties.  If  a  traverse  to  a 
sherttTs  return  of  service  were  sustained 
where  the  sheriff  had  not  been  made  a  party 
to  the  proceedings,  and  the  plaintiff  should 
thereby  lose  his  claim  or  demand,  and  there- 
after seek  to  hold  the  sheriff  and  his. bonds- 
men liable  for  failure  to  serve  the  original 
process,  or  for  failure  to  serve  it  on  the  prop- 
er person  or  persons,  the  Judgment  dismissing 
the  proceeding  for  lack  of  service  or  for  in- 
sufficiency thereof  could  have  no  binding 
effect,  and  would  not  be  conclusive  evldence» 
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In  the  action  bronght  against  the  officer,  and 
hence  would  be  a  mere  nullity  as  to  him. 

In  tbe  Instant  case,  the  defendant  com- 
plains that  tbe  return  of  the  deputy  sheriff 
showing  service  by  him  on  the  Georgia  Ball- 
way  &  Power  Company,  "by  serving  J.  Q. 
Cheney,  Its  agent  In  charge  of  its  office  and 
business  In  snld  county,  by  leaving  a  copy  of 
the  within  writ  and  process  with  its  agent, 
tbe  said  J.  G.  Cheney,  at  the  office  and  place 
of  doing  business  of  said  corporation  in  said 
Carroll  county,  Ga.,"  was  not  good  and  suf- 
ficient service  upon  the  defendant,  for  the 
reason  that  Cheney  was  not  a  person  upon 
whom  service  could  be  made  so  as  to  bind 
the  defendant.  This  ia  a  dlBtlnct  denial  of  an 
essential  element  In  the  return  of  service, 
which,  U  true,  would  absolutely  negative  tbe 
return,  and  make  it  void  and  of  no  effect,  and 
would  therefore,  in  theory  at  least,  make  the 
sheriff  liable,  on  his  official  bond,  tor  any 
loss  which  the  plaintiff  could  trace  directly 
to  the  failure  on  the  part  of  the  sheriff  or  his 
deputy  to  serve  the  Georgia  Railway  &  Power 
Company  by  handing  a  copy  of  the  petition 
and  process  to  a  servant,  agent,  or  officer  in 
the  county  of  Carroll,  authorized  to  receive 
service  in  behalf  of  the  company,  U  there  was 
one  in  the  county ;  and  hence  the  sheriff  and 
his  deputy  were  directly ,  interested  in  the 
issue  raised  by  the  traverse,  and  should  have 
had  an  opportunity,  through  the  proper  or- 
der making  them  parties,  to  maintain  the 
truth  and  correctness  of  the  entry  in  ques- 
tion. Besides,  the  presumption  being  that 
the  officer  would  diligently  perform  his  duty, 
and  his  duty  being  to  bind  the  defendant 
company  by  service  upon  its  proper  agent  or 
officer,  it  must  be  assumed  that  he  had  a  good 
and  sufficient  reason  for  serving  the  person 
actually  served ;-  and,  If  he  had  been  a  party 
to  the  proceedings  and  had  been  heard  on  the 
trial  thereof,  he  might  have  produced  in  this 
case  (and  any  officer  might  possibly  in  simi- 
lar cases  produce)  abundant  testimony  to  sus- 
tain and  Justify  his  actions  and  to  clear  him 
from  all  suggestion  of  official  misconduct 
for  which  be  might  he  held  liable.  Without 
extending  the  argument,  it  is  sufficient  to  say 
that  the  doctrine  Is  settled  that,  where  an 
attack  is  made  on  a  return  of  service,  the  of- 
ficer must  be  made  a  party  to  the  proceedings 
or  the  traverse  may  be  dismissed,  or,  as  said 
In  the  case  of  Southern  Railway  Co.  v.  Cook, 
supra,  If  It  does  not  appear  from  the  record 
that  he  was  so  made  a  party,  this  alone  would 
be  sufficient  reason  for  disallowing  the  trav- 
erse; and  In  Sanford  v.  Bates,  supra.  It  Is 
taid  that.  In  the  absence  of  a  traverse  making 
the  officer  a  party,  "the  entry  of  service  is 
conduslve." 

From  this  we  deduce  the  conclusion  that, 
where  the  officer  making  the  return  is  not 
made  a  party  to  the  traverse  thereto,  there 
is  no  such  attack  make  upon  the  return  as 
would  Jnstlfy,  under  the  law,  a  judgment 
letting  it  aside,  and  the  proceedings  had  on 
nich  a  defective  traverse  could  amount  to 


nothing  where  the  traverse  Is  not  mstained, 
since  the  effect  would  be  merely  to  "disallow" 
the  traverse  and  leave  the  original  return, 
with  all  the  solemnity  properly  attaching  to 
it,  untouched  and  conclusive  as  to  tbe  state- 
ments properly  made  in  it 

[3]  3.  In  this  case  it  does  not  appear  that 
the  plaintiff  entered  any  objection  to  the 
traverse  as  filed,  on  account  of  tbe  fact  that 
there  was  no  prayer  that  the  sheriff  or  his 
deputy  should  be  made  parties  to  the  pro- 
ceedings or  that  no  notice  bad  been  given 
them;  nor  does  it  appear  that  any  motion  to 
dismiss  the  plea  in  abatement  was  made  for 
this  reason.  Nevertheless,  if,  in  the  absence 
of  a  proper  traverse,  to  which  tbe  officer  mak- 
ing the  return  ia  made  a  party,  the  plea  is 
a  mere  nullity  and  the  return  itself  remains 
conclusive  as  to  its  redtals,  we  do  not  see 
how  the  failure  to  object  on  account  of  the 
absence  of  necessary  prayers  and  parties 
could  vitalize  that  which  falls  short  of  what 
the  law  declares  necessary  in  order  to  even 
raise  an  issue  of  this  kind  for  trial;  and  it 
follows  as  a  logical  sequence  that  the  entire 
attack  made  on  the  return  of  the  sheriff,  In- 
cluding the  Judgment  of  the  court,  and  re- 
gardless of  whether  the  court  reached  the 
right  and  proper  conclusion  upon  legal  and 
sufficient  evidence  or  not,  left  matters  exact- 
ly where  they  were  when  the  attempted  trav- 
erse was  filed,  to  wit,  with  a  legal  and  suf- 
ficient return  from  the  officer,  showing  serv- 
ice upon  the  defendant,  which  is  conclusive 
as  to  such  service,  in  the  absence  of  such  an 
attack  as  constitutes  the  sole  attack  authoris- 
ed by  law. 

The  statute  providing  for  attack  by  trav- 
erse on  an  entry  of  service  by  an  officer  be- 
ing in  derogation  of  the  common  law,  as 
above  set  forth,  must  be  strictly  construed, 
and  since  our  Supreme  Court  has  repeatedly 
declared  that,  in  order  to  make  such  a  trav- 
erse good,  the  officer  must  be  made  a  party, 
or  otherwise  the  return  (If  valid  and  suf- 
ficient on  its  face)  is  conclusive,  it  follows 
that,  where  such  legal  traverse  Is  not  made, 
the  return  stands  as  If  no  attack  thereon  was 
attempted,  conclusive  on  the  parties,  since 
nothing  could  be  done  on  an  insufficient 
traverse  to  bring  the  verity  of  the  officer's  re- 
turn in  question  or  to  destroy  its  vital  force 
and  effect. 

In  this  case  the  judgment  had  the  effect 
of  disallowing  the  traverse,  and  therefore 
worked  tbe  same  result,  so  far  as  the  de- 
fendant is  concerned,  as  would  have  been 
reached  had  the  court  stricken  the  plea  In 
abatement  for  insufficiency,  and  therefore  the 
judgment  of  the  court  below  should  be  affirm- 
ed. It  Is  unnecessary,  as  suggested  above^ 
to  consider  the  many  objections  to  the  admis- 
sion of  testimony  alleged  to  be  Illegal  and 
which  may  have  aided  in  bringing  the  court 
to  a  concludon  which  (under  our  ruling) 
must  have  been  inevitably  reached  without 
such  evidence — ^namely,  that  the  defendant 
had  been  properly  served — since  the  entry 
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of  tlie  officer  diowed  legal  and  proper  service, 
and  no  foundation  for  an  attack  thereon  had 
even  been  laid. 
Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  slcknesa 

(74  W.  Va.  GE8) 

H0L8TON  T.  VAUGHAN.     (No.  2140.) 

(Supreme  Court  of  Appeals  of  West  ^rginia. 
June  23,  1914.) 

(Syttatui  iy  the  Court.) 

BoCNDABiES  (I  21*)  —  Location  —  Effect  of 
Deeds.         ' 

A  claimant  under  one  of  two  deeds  of  dif- 
ferent dates,  made  to  different  parties,  con- 
templating an  ei^bt-foot  rosd  or  passageway 
between  the  two  lots  of  Land  conveyed  hj  them, 
and  each  calling  for  the  side  of  the  road  next  to 
it,  as  its  boundary  line,  is  limited  to  the  line 
staked  oat  for  Um  along  the  side  of  the  road, 
even  though  the  road  may  thus  be  given  a 
breadth  of  more  than  eight  feet 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  S  181;   Dec.  Dig.  i  21.«] 

Appeal  from  Circuit  Court,  Mercer  County. 

BUI  by  H.  C.  Holston  against  J.  T.  Vangh- 
an.  From  decree  for  defendant,  plalntlft 
appeals.    Reversed  and  remanded. 

Woods  &  Martin,  of  Princeton,  for  appel- 
lant J.  W.  Hicks,  of  Holden,  and  R.  Kemp 
Morton,  of  CSiarleston,  for  appellee. 


POFFENBARGER,  J.  This  appeal  is  from 
a  decree  refusing  a  mandatory  Injunction  to 
the  plaintiff  to  compel  the  defendant  to  re- 
move, from  a  road  between  their  proi)ertle8, 
a  fence  built  thereon  by  the  latter,  under  the 
Impression  that  It  coincides  with  his  line, 
and  dismissing  the  bill  on  final  hearing. 

The  parties  have  a  common  grantor,  C.  B. 
Hughes,  but  their  deeds  are  not  of  the  same 
date.  That  of  Holston,  the  plaintiff,  bears 
date  September  14,  1907,  while  defendant's 
bears  date  July  24,  1909.  Each  conveys  a 
small  tract  or  parcel  of  land,  an  acre  more  or 
less,  and  contemplates  an  S-foot  roadway 
between  them.  Neither  deed  In  terms  grants 
any  part  of  the  road.  Holston's  calls  for  a 
stone  "In  the  edge  of  road  right  of  way,"  and 
bis  line  is  described  as  "running  with  the 
road  right  of  way  N.  43*  44'  W.  128.3  feet  to 
a  stone."  Vaughan's  calls  for  "a  stake  by 
the  lower  side  of  an  eight  feet  wide  road," 
and  describes  his  lines  as  running  "thence 
with  the  lower  side  of  same  N.  39°  45'  W.  49.7 
feet  to  a  stake;  thence  N.  46*  80' W.  167.3  feet 
to  a  stake  by  lower  side  of  the  above-men- 
tioned roadway." 

At  the  date  of  the  first  deed  there  was  a 
plainly  marked  road  along  the  lower  side  of 
the  lot  conveyed  by  it  and,  to  some  extent, 
graded.  Holston  built' bis  fence  a  little  above 
the  npper  side  of  this  road,  and  says  he  did 
so  in  order  to  make  his  posts  secure^  and  an 


ontbullding  on  his  lot  projects  about  0  inches 
below  the  fence,  but  does  not  teach  the  grad- 
ed and  used  road. 

A  short  time  before  the  date  of  the  insti- 
tution of  this  suit.  May,  1911,  Vaugban,  con- 
ceiving his  line  to  te  Just  8  feet  from  that 
of  Holston  and  Holston's  fence  to  be  on  his 
line,  built  his  fence  Just  8  feet  therefrom 
and  partly  In  the  road  as  graded  and  used. 
His  deed  calls  for  the  lower  side  of  the  road 
and  an  angular  line,  but  be  has  built  the 
fence  above  the  lower  side  of  the  road  and 
on  a  straight  line.  Ignoring  the  stakes  set 
for  his  own  line,  and  relying  ut>on  others 
which  be  and  his  grantor  say  fixed  the  line 
and  limit  the  boundary  of  Holston.  The 
Holston  deed  calls  for  no  stakes  on  the  line 
of  the  roadway.  Its  calls  are  for  stones. 
Vaughan's  deed  calls  for  stakes  on  the  lower 
side  of  the  road,  and  he  has  nevertheless 
built  bis  fence  without  reference  to  them. 
He  says  the  surveyor  and  his  grantor,  in  fix- 
ing his  line,  measured  down  8  feet  from  Hol- 
ston's corner  to  locate  bis,  but  his  deed  does 
not  call  for  a  stake  8  feet  from  Holston's 
comer.  It  makes  no  reference  to  Holston's 
comer,  line,  or  land.  He  started  to  build  his 
fence  on  the  line  staked  out  for  him  and  in 
conformity  with  the  calls  of  his  deed,  but, 
discovering  a  stake  which  he  took  to  be  a 
corner  of  Holston's  and  which  be  says  Hol- 
ston told  him  was  his  comer  stake,  began 
over  again,  fixing  his  comer  8  feet  from  the 
stake  and  paralleling  Holston's  fence. 
Hughes  endeavors  to  sustain  Vaughan's  claim 
by  his  testimony,  but  admits  departure  from 
the  stakes  driven  for  his  line,  saying: 

"I  don't  think  or  say  that  it  is  on  all  the 
stakes  or  touches  all  the  stakes  in  Mr.  Vaugh- 
an's line  as  put  In  by  the  engineer." 

It  is  hardly  necessary  to  say,  as  matter  of 
law,  that  Mr.  Vaughan's  right  is  conferred 
and  limited  by  his  own  deed,  and  that  the 
stakes  set  along  the  lower  side  of  the  road 
define  and  locate  bis  line.  His  claim  is 
founded  upon  the  erroneous  rssumptlons  that 
the  roadway  Is  limited  to  8  feet,  and  his 
grantor  conveyed  him  everything  beyond  an 
Imaginary  line  8  feet  distant  from  Holston's 
line.  Neither  the  surveys  nor  the  deeds 
were  made  at  the  same  time,  nor  does  ei- 
ther deed  call  for,  or  depend  in  any  way  up- 
on, the  terms  of  the  other.  If  the  two  con- 
veyances properly  located  leave  more  than  8 
feet,  and  a  space  of  only  8  feet  was  contem- 
plated, the  excess  must  be  attributed  to  an 
error  in  the  survey,  for  Vaughan's  deed  clear- 
ly limits  his  bomidary  to  the  stakes  along  the 
lower  side  of  the  road.  Snooks  v.  Wing- 
field,  52  W.  Va.  441,  44  S.  E.  277;  Tolley  v. 
Pease,  78  S.  E.  Ill;  Matbeny  v.  AUen,  63  W. 
Va.  443,  60  S.  E.  407,  129  Am.  St  Rep.  984. 

The  decree  Is  clearly  erroneous,  and  must 
be  reversed,  and  the  cause  remanded,  with 
directions  to  enter  a  decree  granting  the 
relief  prayed  for  in  the  UU. 


•For  otber  casn  see  same  topic  and  sactlon  NUMBER  In  Dee.  Dig.  ft  Am.  Die.  Key-No.  Series  ft  Rep'r  Indezaa 
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(98  S.  C.  188) 

LTJMMTJS  COTTON  GIN  CO.  v.  COUNTS. 
(No.   8869.) 

(Sapreme  Conrt  of   South  Carolina.     July  7, 
1014.) 

1.  CONTINTJANOK   (J  7*)— COKDUCT   O*  TBIAI<— 

Discretion  oi-  Cotjet. 

Matters  pertaining  to  the  trial  of  causes, 
including  the  hours  of  the  sessiona  of  the  court 
and  the  granting  or  refusing  of  motions  for  a 
contimiance,  either  within  or  beyond  the  term, 
are  in  the  discredou  of  the  trial  court 

[£M.  Note. — For  other  cases,  see  Continuance, 
Cent.  Dig.  §§  17, 18 ;   Dec.  Dig.  |  7.*] 

2.  Affkai.  and  Ekbob  (S  968*)  —  Review — 

DiSCBETIONABT  MATTKBS. 

A  trial  court's  discretion  in  matters  per- 
taining to  the  trial  of  causes,  including  the 
hours  of  the  sessions  of  the  court  and  the  grant- 
ing or  refusing  of  continuances,  within  or  be- 
yond the  term,  will  not  be  interfered  with  by 
the  Supreme  Court  unless  clearly  abused,  or, 
in  other  words,  unless  the  exercise  of  such  dis- 
cretion was  manifestly  erroneous  and  preju- 
dicial to  the  appellant 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3837 ;   Dec.  Dig.  |  066.*] 

3.  Triai,  (I  IS*)  —  Obdxb  or  Caixiro  akd 
Heabiko  OAT7eE& 

Where  a  cause  was  properly  docketed  for 
trial,  the  defendant  could  not  complain  that  it 
was  reached  and  ordered  to  trial  before  those 
ahead  of  it  on  the  calendar  were  tried  or  dis- 
posed of,  where  it  did  not  appear  that,  by  rely- 
ing in  good  faith  and  for  good  and  sufficient 
reasons  upon  the  belief  that  the  cases  ahead  of 
his  would  be  tried,  he  was  caught  unawares  and 
unprepared  for  trial,  and  though  his  attorney 
stated  that  defendant  was  out  of  the  city,  it 
did  not  appear  that  be  was  needed  as  a  wit- 
ness, or  for  any  other  purpose,  and  his  attorney, 
though  aslced,  did  not  say  that  he  bad  a  merito- 
rioas  defense  and  did  not  offer  any  evidence. 

[Ed.  Note.-— For  other  cases,  see  Trial,  Cent 
Dig.  H  34,  35 ;  Dec.  Dig.  i  15.*] 

4.  Tbial  ({  15*)— Ebeobs— Waivib  ob  Cube. 

Where  defendant  agreed  that  the  case 
should  be  mariied  "heard"  and  referred  to  a 
referee  to  take  and  report  the  testimony  to  the 
presiding  judge,  he  waived  any  error  in  the 
presiding  judge  s  failure  to  call  the  cases  on 
the  calendar  to  ascertain  what  cases  were  ready 
for  trial,  or  in  calling  defendant's  case  out  of 
its  order  on  the  docket  after  the  usual  hour  for 
adjournment  on  the  last  day  of  court. 

[Ed.  Note. — For  other  cases,  see  Trial,  Gent 
Dig.  §§  34,  35;   Dec.  Dig.  §  15.*] 

5.  Reit;bence  (§  24*)  —  Constbijctiok  and 
Etfect  or  Refebence. 

Where  the  parties  agreed,  when  a  case  was 
called  on  the  last  day  of  the  term  that,  it  should 
be  marked  "heard"  and  referred  to  a  referee  to 
take  and  report  testimony,  the  decree  was  to  be 
upon  the  testimony  so  taken  and  reported  as 
if  actually  heard  by  the  judge  in  open  court, 
and  his  decision  reserved. 

[EH.  Note. — For  other  cases,   see  Reference, 
Cent  Dig.  {  40;  Dec.  Dig.  $  24.*] 

9.  RnratXRci  ({  88*)  —  Ofebation  and  Bb^ 

RCT. 

Where  defendant  when  his  cause  was  call- 
ed for  trial  on  the  last  day  of  the  term,  agreed 
that  it  shoinid  be  marked  "beard"  and  referred 
to  a  referee  to  take  and  report  the  testimony, 
the  date  of  the  reference  being  fixed  in  the  order 
by  his  consent  and  for  his  convenience,  he  could 
not  complain  that  this  was  done,  or  that  the 
referee  failed  to  give  four  days'  notice  of  the 
reference,  and  filed  his  report  with  the  judge 
after  he  had  adjourned  court  and  left  the  cir- 


cuit, instead  of  with  the  clerk,  or  that  the  judge 
signed  and  filed  a  decree  and  judgment  after 
the  adjournment  of  court,  based  upon  the  tes- 
timony and  proceedings  before  the  referee. 

[E!d.  Note. — For  other  cases,  see  Reference, 
Cent.  Dig.  §§  57,  60;    Dec.  Dig.  |  33.*] 

7.  Appeal  and  Ebbqb  (8  924*)  —  Review  — 
PBEstnipnoNs. 

Under  Circuit  Court  rule  14  providing  that 
no  agreement  or  consent  between  the  parties  or 
their  attorneys  respecting  the  proceedings  in 
a  cause  shall  t>e  binding  unless  reduced  to  the 
form  of  an  order  by  consent  and  entered,  or  in 
writing  subscribed  by  the  party  against  whom 
it  shall  be  alleged,  or  unless  made  in  open 
court  and  noted  by  the  presiding  judge  or 
stenographer  on  his  minutes  by  the  direction 
of  the  presiding  judge,  it  would  be  presumed 
that  an  agreement  that  a  case  should  be  marked 
"heard"  and  referred  to  a  referee  to  take  and 
report  the  testimony  was  noted  by  the  presiding 
judge  where  nothing  appeared  to  the  contrary, 
especially  where  it  was  mentioned  in  the  decree. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  2899,  8726,  3727;  Dec 
Dig.  §  924.*] 

8.  OOBPOBATIONS    (|  614*)   —  AOTIONB   BT   — 

Pleading— CoBPOBATB  Ezistenck. 

An  allegation  in  the  answer  that  defendant 
had  neither  knowledge  nor  information  sufficient 
to  form  a  l>eUef  as  to  the  truthfulness  of  the 
allegation  of  the  complaint  respecting  plaintiffs 
corporate  existence,  and  that  he  therefore  de- 
nied such  allegation,  amounted  to  nothing  mora 
than  a  general  denial,  and  did  not  put  in  issa* 
plaintiff's  corporate  existence  or  capacity  to 
sue. 

[ESd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  gf  2052-2081 ;   Dec.  Dig.  f  514.*] 

9.  Pleading  ({  129*)— Answkb  —  ADioBSioiia 
BT  Failube  to  Deny. 

Under  Code  Civ.  Proc.  1912,  {  219,  pro- 
viding that  every  material  allegation  of  the  com- 
plaint not  controverted  by  the  answer  shall  be 
taken  as  true,  where  the  answer  admitted  and 
denied  the  allegations  in  specified  paragraphs 
of  the  complaint  the  allegations  of  the  para- 
graphs not  specified  would  be  taken  as  true, 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  M  270-275 ;   Dec.  Dig.  |  129.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurena  County ;  H.  F.  Rice,  Judge. 

"To  be  officially  reported." 

Action  by  Dummus  Cotton  Gin  Cimipany 
against  D.  H.  Counts.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Modified.      \ 

Defendant's  exceptions  were  as  follows: 

First  Beca.use  his  honor,  the  presiding  judg«, 
erred  in  not  sounding  the  docket  or  calling  the 
cases  on  calendar  2  to  ascertain  what  cases 
were  ready  for  trial  at  the  April  term  of  court 
for  Laurens  county,  1913. 

Second.  Because  his  honor  erred  in  calling 
this  case  for  trial,  it  being  No.  152  on  the  cal- 
endar, after  the  hour  had  arrived  for  the  ad- 
journment of  the  court  for  the  day,  Friday,  May 
9,  1913.  and  just  on  the  eve  of  the  adjournment 
of  the  April  term  of  court  sine  die. 

Third.  Because  his  honor  erred  in  calling  this 
case  i>eremptorily  for  trial  out  of  its  order  on 
the  docket,  and  ruling  that  the  case  must  pro- 
ceed to  trial,  after  counsel  for  defendant  nad 
stated :  (a)  That  his  client  was  not  in  court, 
and  that  he  was  out  of  the  city,  having  left  on 
the  evening  train  for  Columbia ;  (b)  and  after 
defendant's  counsel  bad  stated  that  he  was 
fatigued  and  worn  out,  having  been  engaged  in 
trial  of  jury  cases  for  several  days;  (c)  and 
after  the  day  was  over  and  darkness  of  night 
present;    (d)  and  after  counsel   for  defendant 
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stated  that  he  was  not  ready  for  trial,  and  did 
not  expect  any  cases  on  calendar  2  to  be  taken 
np  that  eTening. 

Fourth.  Be'cause  his  honor  erred  in  marking 
tte  case  "heard"  when  no  testimony  had  been 
taken  in  the  case. 

Fifth.  Because  his  honor  erred  in  referring 
the  case  without  consent  of  the  defendant's  at- 
torneys to  H.  S.  Blackwell,  as  special  referee, 
to  hold  a  reference  on  Tuesday,  the  13th  day 
of  May,  1913,  for  the  purpose  of  taking  testi- 
mony in  said  case. 

Sixth:  Because  the  special  referee  erred  _  in 
holding  a  reference  in  said  case  without  having 
given  four  days'  notice  of  said  reference. 

Seventh.  Because  the  said  referee  erred  in  not 
filing  his  repbrt  and  testimony  with  the  clerk  of 
court  of  common  pleas  for  I^urens  county. 

Eighth.  Because  the  special  referee  erred  in 
filing  his  report  with  Hon.  Hayne  F.  Bice,  pre- 
siding judge  of  the  court  of  common  pleas  for 
Laurens  county,  when  the  said  judge  had  ad- 
journed said  court  sine  die,  and  had  left  the 
circuit 

Ninth.  Because  his  honor,  the  circuit  itidg& 
erred  in  holding  that  counsel  for  plaintiff  and 
defendant  agreed  that  his  honor,  the  presiding 
judge,  should  mark'  die  case  "heard,"  refer  it 
to  H.  S.  Blackwell,  Esq.,  as  special  referee,  to 
take  testimony,  and  that  his  report  should  be 
submitted  to  the  presiding  judge  within  two 
weeks:  and  his  honor  also  erred  in  holding 
that  it  was  agreed  that  a  reference  should  be 
held  in  said  case  on  Tuesday,  May  13th. 

Tenth.  Because  bis  honor  erred  in  finding  and 
holding  that  the  allegations  of  paragraph  1  of 
the  complaint  are  not  in  issue. 

Eleventh.  Because  his  honor  erred  in  holding 
that  the  allegations  contained  In  paragraphs  2, 
7,  8,  9,  10,  11,  12,  13,  and  14,  having  not  been 
denied  by  the  answer  of  the  defendant,  are  to 
be  considered,  even  is  the  absence  of  testimony, 
as  admitted  and  tme. 

Twelfth.  Because  his  honor  erred  in  hearing 
the  said  case  and  trying  the  issues  in  said  case, 
and  signing  and  filing  a  decree  and  judgment  in 
said  case  after  he  had  adjourned  the  April, 
1913,  term  of  court  of  common  pleas  for  Laur- 
ens county  sine  die,  and  had  left  the  circuit, 
as  he  had  no  power  or  jurisdiction  to  try  said 
case  and  render  judgment  therein. 

Thirteenth.  Because  his  honor  erred  in  bear- 
ing and  trying  the  issues  in  said  case,  and  sign- 
ing and  filing  a  judgment  and  decree  In  said 
case,  based  upon  the  testimony  and  proceedings 
had  before  H.  S.  Blackwell,  referee,  on  less  than 
four  days'  notice,  and  upon  report  of  said  ref- 
eree, which  had  not  been  filed  with  the  clerk  of 
court  of  common  pleas  for  Laurens   county. 

Fourteenth.  Because  bis  honor  erred  in  heai> 
ing  and  trying  said  case  and  signing  and  filing 
a  decree  in  said  case  after  he  had  been  notified 
that  the  defendant,  D.  H.  Counts,  bad  been  ad- 
judicated a  bankrupt  under  the  United  States 
bankrupt  laws,  and  enjoined  and  restrained  by 
bis  honor,  H.  A.  M.  Smith,  United  States  Dis- 
trict Judge,  from  selling  and  disposing  of  any  of 
his  property,  except  in  the  usual  course  of  busi- 
ness. 

EHfteenth.  Because  bis  honor  erred  in  order- 
ing and  adjudging  that  the  plaintiff,  Lnmmus 
Cotton  Gin  Company,  bav6  judgment  against 
the  defendant,  D.  H.  Counts,  for  the  sum  of 
$1,616.10,  when  it  appears  that  the  principal, 
interest,  and  attorney's  commissions  on  the 
three  notes  sued  upon  and  alleged  to  be  due 
hy  the  defendant,  D.  H.  Counts,  amounted  to 
only  $1,612.46. 

Sixteenth.  Because  his  honor  erred  in  order- 
ing, adjudging,  and  decreeing  that  the  defend- 
ant's property  be  sold  by  the  sheriff,  and  out  of 
the  proceeds  arising  from  said  sale,  after  deduct- 
ing the  amount  of  the  costs  and  expenses  of  this 
action  and  of  such  sale,  said  sheriff  shall  pay 
to  the  plaintiff,  or  its  attorneys,  the  amount  of 
the  judgment,  $1,616.10,  when  it  appeared  that 


the  judgment;  should  have  been  only  $1,612.46, 
if  the  defendant  had  owed  the  notes  sued  upon. 

Richey  &  Ridiey,  o£  LeureQS,  for  appel- 
lant Dial  &  Todd,  of  Laurens,  for  respond- 
ent 

HYDRIOE,  X  The  following  statement  In 
taken  from  the  record: 

"This  action  was  comipenced  by  the  plaintiff 
named  al>ove  against  the  defendant  named  above 
by  the  service  of  a  summons  and  complaint  on 
the   defendant   on   the  22d   day   of  November, 

1912.  Within  20  days  the  defendant  served  his 
answer  in  said  case.  Within  20  days  there- 
after plaintiff  served  an  amended  sammons  and 
complaint,  and  within  20  days  thereafter  the 
defendant  served  his  answer  to  the  amended 
complaint.  The  pleadings  were  made  up  on 
January  16,  1913,  and  were  all  verified.  The 
case  was  placed  on  calendar  2  of  the  court  of 
common   pleas  for  said  county  for  the  April, 

1913,  term  of  said  court,  and  was  No.  152  on 
the  docket  Only  two  weeks  is  provided  hy 
law  for  the  April  term  of  the  court  of  com- 
mon pleas  for  said  county.  The  whole  of  the 
second  week  up  to  the  usual  hour  of  adjourn- 
ment on  Friday  was  taken  up  with  the  trial  of 
jury  cases.  Some  time  during  the  morning  ses- 
sion on  Friday  the  presiding  judge  announced 
in  open  court  that,  on  account  of  sickness  in 
the  family,  he  would  not  hold  court  on  Satur- 
day (the  next  day) .  After  the  usual  hour  tor 
adjournment  on  Friday,  but  while  the  court 
was  still  in  seaaion,  the  presiding  judge,  at  the 
i^uest  of  plaintifrs  counsel,  called  this  case 
up  for  disposition,  plaintiff's  counsel  asking 
that  it  be  heard.  Defendant's  attorney  strenu- 
ously objected  to  going  on  trial,  stating  that  he 
was  very  tired;  that  his  client  was  not  then 
in  town;  that  hia  client  had  been  adjudged  a 
bankrupt  and  <mjoined  from  disposing  of  his 
proper^,  etc.  HaintifTs  attorney  insisted  on 
a  trial,  stating,  in  substance,  that  he  had  fully 
apprised  defendant's  attorney  of  his  intention 
to  press  for  trial  at  this  term  at  the  first  op- 
portunity, etc.;  that  defendant  lived  in  the  dty 
of  Laurens,  and  that  he,  plaintiff's  counsel,  bad 
seen  him  in  town  that  day.  After  considerable 
discussion  of  the  matter  by  counsel  on  both 
sides,  other  than  is  set  out  above,  the  court 
announced  that  the  case  ^ould  have  to  go  to 
trial.    The  decree  states  what  further  occurred." 

In  settling  the  "case"  the  presiding  judge 
reported: 

"In  justice  to  the  presiding  judge  for  making 
what  appears  to  be  a  very  summary  disposition 
of  the  case,  it  should  be  stated  that  I  was  im- 
pressed by  what  passed  before  me  between 
counsel  engaged  in  the  case  with  the  idea  that 
the  defendant  had  no  defense,  but  was  fighting 
for  delay.  For  my  own  satisfaction,  I  called 
upon  Mr.  Richey,  Sr.,  who  was  in  charge  of 
the  case,  to  state  whether  or  not  it  was  his 
opinion,  from  what  he  knew  of  the  case,  that 
the  defendant  had  a  ^ood  defense^  Mr.  Richey 
would  not  answer  this  inquiry  in  the  affirma- 
tive, but  said  he  did  not  know.  This  incident 
served  to  confirm  the  opinion  already  formed.  - 
The  court  was  not  called  to  bear  any  other 
matter  on  calendar  2.  Q^ie  day  of  reference 
was  fixed  early  in  the  week  to  suit  the  con- 
venience of  Mr.  Richey,  Sr.,  who  stated  that 
he  would  be  out  of  town  the  latter  part  of  the 
week." 

[1, 2]  In  cases  too  numeroos  to  mention. 
It  has  been  held  that  matters  pertaining  to 
the  trial  of  causes.  Including  the  hours  of 
the  sessions  of  the  court,  and  the  granting 
or  refusing  of  motion  for  continuance,  either 
within  or  beyond  the  term,  are  in  the  discre- 
tlon  of  the  trial  court,  and  tliat  the  exercise 
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of  that  discretton  will  oot  be  Interfered 
with  by  tills  conrt,  unless  It  is  clearly  made 
to  appear  that  It  was  abused;  in  other 
words,  that  the  exercise  of  It  was  manifestly 
erroneous  and  prejudicial  to  the  appellant 
[3-1]  The  issues  baying  been  made  by  the 
pleadings,  the  case  was  properly  docketed 
for  trial,  and  no  other  or  further  notice  that 
it  would  be  called  for  trial  was  necessary 
(Code  Proc.  |  314),  although  it  seems  that 
plalntUTs  attorney  did  give  defendant's  at- 
torney ample  and  timely  notice  that  he  would 
press  for  trial  at  the  next  ensuing  term. 
While  cases  usually  are,  and  as  a  rule  ought 
to  be,  disposed  of  in  the  order  in  which  they 
are  placed  on  the  calendar,  those  first  on 
the  calendars  having  the  prior  right  of  trial, 
yet  this  rule  is  not  Inyariable  or  absolute. 
The  trial  Judge  should  be  allowed  some  dis- 
cretion la  dispatching  the  business  of  the 
court.  At  any  rate,  it  cannnot  be  success- 
fully contended  that  a  defendant  in  a  cause 
at  the  foot  of  one  of  the  calendars  has  any 
right  to  demand  that  every  case  ahead  of  his 
shall  be  disposed  of  before  his  can  be  tried. 
Those  ahead  of  him  may  waive  their  priority 
of  right  to  trial.  In  this  instance,  they  ap- 
pear to  have  done  so,  as  none  of  them  were 
in  conrt  demanding  their  priorities,  or  are 
now  complaining.  The  defendant  has  no 
right  to  complain,  because,  by  their  fftilure 
to  do  so,  his  case  was  reached  and  ordered 
to  trial  sooner  than  it  otherwise  would  have 
been,  unless  by  relying  in  good  faith  and 
for  good  and  suffldeut  reasons,  upon  the  be- 
lief that  the  cases  ahead  of  his  would  be 
tried  he  was  caught  unawares  and  unpre- 
pared for  trial.  If  this  had  been  so,  he 
should  have  made  it  appear  by  affidavit  But 
such  was  not  the  fact,  for  the  plaintiir  had 
given  him  timely  notice  that  he  would  press 
for  a  trial  at  the  first  opportunity.  More- 
over, the  defendant  did  not  attempt  to  show 
that  he  would  sufTer  any  legal  prejudice  by 
having  his  case  ordered  to  trial.  His  attor- 
ney stated  that  defendant  was  out  of  the 
dty,  but  he  did  not  say  that  he  vranted  to 
use  him  as  a  witness,  or  that  he  needed  him 
at  the  trial  for  any  other  purpose,  and  could 
not  safely  proceed  in  his  absence.  On  the 
contrary,  when  asked  by  the  conrt  if  he 
bad  a  meritorious  defense,  he  said  he  did  not 
know,  and,  notwithstanding  opportunity  was 
afterwards  given  him  to  prove  any  defense 
available  to  him  under  the  pleadings,  he  of- 
fered no  evidence  whatever,  and  has  not  of- 
fered any  good  reason  for  his  failure  to  do 
so.  To  reverse  a  Judgment  under  such  dr- 
cnmstances  and  for  such  reasons  would  bring 
the  administration  of  Justice  by  the  courts 
Into  merited  contempt  This  disposes  of  the 
first  three  exceptions.  But  every  good  ground 
raised  by  these  exceptions  was  waived,  when 
tlie  appellant  agreed  that  the  case  should  be 
marked  "heard,"  and  that  it  should  be  re- 
ferred to  a  special  referee  to  take  and  re- 
port the  testimony  to  the  presiding  Judge,  the 
date  of  the  reference  being  fixed  in  the  order 


by  his  consent  and  tot  his  convenience.  It 
necessarily  followed  that  the  decree  was  to 
be  based  upon  the  testimony  so  taken  and  re- 
ported. Just  as  if  the  case  had  actually  been 
heard  by  the  Judge  in  open  court,  and  his  de- 
cision reserved.  Roberts  v.  Wessinger,  68  S. 
G.  283,  48  S.  E.  248.  The  consent  of  de- 
fendant's attorney  to  marking  the  case 
"heard,"  and  to  the  order  above  referred  to, 
concludes  him  as  to  the  points  raised  by  the 
fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
twelfth,  and  thirteenth  exceptions. 

[7]  Appellant  contends,  however,  that  he 
did  not,  in  tact,  agree  that  the  case  be  mark- 
ed "heard,"  or  consent  to  the  order  of  refer- 
ence. Perhaps,  it  would  be  more  accurate  to 
say  that  his  contention  is  that  the  record 
does  not  show  affirmatively  that  he  did  so 
agree  and  consent,  except  the  statement  of 
the  circuit  Judge  in  his  decree  that  he  did, 
and  the  statement  of  the  plaintiff's  attorney 
to  that  effect  before  the  referee,  which  was 
made  in  response  to  defendant's  objections 
to  the  reference.  The  statements  of  both 
attom^s  as  to  that  matter  were  taken  down 
by  the  referee  and  reported  to  the  court 
The  appellant  relies  upon  rule  14  of  the  cir< 
cult  court,  to  wit: 

"No  agreement  or  consent  between  the  par- 
ties, or  their  attomeyB,  in  respect  to  the  pro- 
ceedings in  a  cause  shall  be  binding,  unless  the 
same  shall  have  been  reduced  to  the  form  of 
an  order  by  consent  and  entered;  or  unless  the 
evidence  shall  be  in  writing,  subscribed  by  the  • 
party  against  whom  the  same  shall  be  al- 
leged, or  by  bis  attorney  or  counsel;  or  unless 
made  in  open  conrt  and  noted  by  the  presiding 
judge  or  the  stenographer  on  bis  minutes  by  the 
direction  of  the  presiding  Judge." 

It  will  be  seen  that  the  rule  applies  to  all 
agreements  and  consents  between  the  parties 
or  their  attorneys,  whether  made  in  or  out  of 
conrt  But  it  will  be  noted,  also,  that  the 
rule  makes  a  material  difference  between 
those  made  out  of  court  and  those  made  in 
court  The  latter  need  not  be  in  writing,  but 
need  only  be  noted  by  the  presiding  Judge, 
or  by  the  stenographer,  under  Us  direction. 
It  does  not  appear  that  the  agreement  in 
question  was  not  noted  by  the  presiding 
Judge.  Nothing  appearing  to  the  contrary, 
we  are  bound  to  presume  that  it  was.  E2x 
parte  Pearson,  79  S.  C.  802,  eo  S.  EI  700. 
Moreover,  it  may  be  inferred  from  the  record 
that  it  was,  in  fact,  noted  by  the  Judge,  since 
he  mentioned  it  in  his  decree, 

[t]  In  the  first  paragraph  of  the  complaint, 
the  corporate  existence  of  the  plaintiff  is  al- 
leged. In  the  first  paragraph  of  the  answer, 
it  is  denied  as  follows: 

"The  defendant  alleges  that  he  has  neither 
knowledge  nor  information  sufficient  to  form  a 
belief  as  to  the  truthfulness  of  th*  allegation 
contained  in  paragraph  1  of  the  complaint,  and 
therefore  deaieB  the  same." 

This  amounts  to  nothing  more  than  a  gen- 
eral denial,  and  does  not  put  in  issue  the 
plaintiff's  corporate  existence  or  capacity  to 
sue.    Steamship  Co.  v.  Rogers,  21  S.  G  27. 

[9]  The  second  paragraph  of  the  answer 
admits  the  allegation  of  the  second  para- 
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graph  of  the  complaint  The  third  denies  the 
allegations  of  paragraphs  8,  4,  6,  and  6  of 
the  complaint.  Nothing  at  all  is  said  as  to 
the  allegations  contained  in  the  other  para- 
graphs of  the  complaint.  Section  219  of  the 
Code  of  Procedure  provides  that  every  mate- 
rial allegation  of  the  complaint  not  contro- 
verted by  the  answer,  as  prescribed  in  section 
199,  shall,  for  the  purposes  of  the  action,  be 
taken  as  true.  It  follows  that  there  was  no 
error  In  taking  as  true  all  the  allegatlona  of 
the  complaint,  except  those  contained  in 
paragraph  8,  4,  5,  and  6. 

The  statement  by  defendant's  attorney  that 
defendant  has  been  adjudged  a  bankrupt  by 
the  federal  court  and  enjoined  from  disposing 
of  his  property,  and  the  exception  based 
thereon,  need  not  be  considered,  as  it  turned 
out  that  the  order  was  reversed,  as  having 
been  erroneously  made. 

Upon  calculation  of  the  amount  due  on 
the  notes  sued  on,  we  find  an  error  of  $2.05 
against  the  defendant  In  other  words,  the 
judgment  was  too  great  by  that  amount  and 
must  be  reduced  accordingly.  It  is  therefore 
the  judgment  of  this  court  that  the  judgment 
of  the  circuit  court  be  reduced  in  amount 
$2.05,  and  that  so  reduced  it  be  affirmed. 

Note:  Let  the  exceptions  be  reported. 

GARY,  C.  J.,  and  WATTS,  FBASBR,  and 
QAQE,  JJ.,  concur. 

(98  S.  C.  152) 

OWATHMEY  et  al.  v.  BURGISS. 
(No.  8871.) 

(Supreme  Court  of  South  Carolina.     July  13, 
1914.) 

1.  Plbadiro    (I  364*)— Rkdundakt  MATrXB 
— STaiKiNO  Out. 

In  an  action  on  an  open  account  plaintiff 
must  prove  each  item,  and  cannot  recover  in- 
terest except  by  express  agreement,  while,  in 
an  action  on  an  account  stated,  he  may  recover 
upon  proof  that  defendant  agreed  to  the  account 
as  stated,  and  may,  under  Civ.  Code  1912,  | 
2S16,  recover  interest;  hence  a  third  cause  of 
action  on  an  account  stated,  based  on  practical- 
ly the  game  facts  as  those  alleged  in  the  first 
two  causes  of  action,  which  averred  that  there 
was  an  open  account  between  the  parties,  will 
no<:  be  stricken  on  the  ground  of  redundancy. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  115&-1162:   Dec  Dig.  {  364.*] 

2.  Action  (§  44*)— Joindeb— Account  Stat- 
XD  AND  Opkn  Account. 

Under  Code  Civ.  Proc.  1912,  |  218,  au- 
thorizing the  joinder  in  the  same  complaint  of 
several  causes  of  action  upon  contract,  an  ac- 
tion on  open  account  may  be  joined  with  an  ac- 
tion on  account  stated. 

[Iiid.  Note.— For  other  cases,  see  Action,  (3ent 
Dig.  18  378-^7;   Dec.  Dig.  i  44.*] 

3.  Bbokebs    (I   24*)  — Margins  — Dtttt    or 

Pbincipal. 

Where  defendant  failed  to  furnish  cotton 
brokers  with  whom  he  bad  had  transactions 
with  suffldent  funds  to  indemnify  themselves 
on  purchases  and  sales  made  for  his  benefit, 
the  brokers  were  not  bound  to  carry  his  con- 


tracts to  maturity;    It  being  the  duty  «t  die 
principal  to  indemnify  his  agent 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  i  19 ;    Dec.  Dig.  {  24.*] 

4.  Oahino  (I  12*)— What  Conhtitutbs. 

That  brokers,  through  whom  defendant  dealt 
in  cotton  for  future  delivery,  closed  out  bis 
transaction*  upon  his  failure  to  deposit  suffi- 
cient margins,  does  not  show  that  defendant 
had  no  intention  of  receiving  and  delivering  the 
actual  cotton,  thus  rendering  the  contract  bad 
under  Civ.  Code  1912,  f  3421,  denouncing  deal- 
ings In  futures. 

[Ed.  Note.— For  other  cases,  see  Oamlng,  (3ent 
Dig.  I  22;    Dec.  Dig.  {  12.*] 

B.  PiAADiNo   (g  214*)— DmnniBEX— Effect. 

A  demurrer  admits  the  allegations  of  a 
pleading  attacked. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  f$  52&-534 ;   Dec.  Dig.  f  214.*] 

6.  Gamino  (I  48*)— CoNTaACia  in  Futubes— 
JUBT  Question. 

In  an  action  by  a  broker  who  suffered  loss 
upon  contracts  entered  into  for  a  customer  for 
the  sale  and  purchase  of  cotton  in  the  future, 
where  different  inferences  as  to  whether  the 
transactions  constituted  dealings  in  futures,  de- 
nounced by  Civ.  Code  1912,  |  3421,  could  be 
drawn  from  the  allegations  of  the  complaint 
admitted  by  the  demurrer,  the  complaint  is 
good;    the  questions  being  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Gent  Dig.  f|  96-99;  Dec.  Dig.  {  48.*] 

7.  Gauino  (I  12*)— Gaming  Oontbaotb— Pd- 

TORES 

Under  Civ.  Code  1912,  f  3421,  providing 
that  every  contract  for  the  sale  or  transfer  at 
any  future  time  of  any  cotton,  etc.,  shall  be 
void,  unless  it  is  the  intention  of  both  parties 
to  the  contract  that  the  cotton  shall  be  actual- 
ly delivered,  a  broker  who  entered  into  con- 
tracts on  behalf  of  defendant  for  the  future 
sale  and  purchase  of  cotton  cannot  recover 
thereon,  where  defendant  had  no  intention  of 
actually  receiving  or  delivering  the  cotton. 

[Ed.  Note. — For  other  cases,  see  Gaming. 
Cent.  Dig.  |  22 ;    Dec  Dig.  {  iS.*] 

Eraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Orcult  Orart 
of  Spartanburr  County;  B.  W.  Memminser, 
Judge. 

"To  be  ofBdally  reported." 

Action  by  Archibald  B.  Owatbm^  and  an- 
other against  J.  F.  Burgiss.  From  an  order 
overruling  a  demurrer  to  the  complaint,  de- 
fendant appeals.    Affirmed. 

The  grounds  of  demurrer  were  as  follows: 

The  defendant  herein  demurs  to  the  second 
and  third  causes  of  action  set  out  in  the  com- 
plaint, because  the  same  do  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  for  the  fol- 
lowing reasons : 

(1)  Because  said  causes  of  action  allege  that 
the  contract  for  the  sale  of  500  bales  of  cotton 
for  delivery  in  May  and  the  contract  for  the 
purchase  of  200  bales  of  cotton  for  delivery  in 
March  was  a  bona  fide  transaction,  with  the  in- 
tention on  both  sides  that  the  actual  cotton 
should  be  delivered  in  March  and  May,  respec- 
tively ;  that  the  plaintiffs  dosed  out  both  of  said 
contracts  on  the  4th  day  of  Januarv,  long  prior 
to  the  time  when  thev  matured,  without  the  au- 
thority or  consent  of  the  defendant  and  there- 
fore in  violation  of  his  rights,  and  therefore  the 
plaintiffs  can  have  no  claim  against  the  defend- 
ant on  account  thereof.  If  these  were  bona 
fide  transactions,  the  plaintiffs  could  have  no 
right  of  action,  unless  they  perform  their  part 
I  of  said  contracts  and  carry  same  to  maturity. 
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HaTioff  Tiolated  the  contract  bj  dosing  it  oat 
before  the  time  stipulated,  they  could  naye  no 
cause  of  action. 

(2)  Because  it  is  alleged  in  said  causes  of  ac- 
tion that  the  plaintiffs  closed  out  the  March  and 
May  contracts,  mentionnl  therein,  because  the 
defendant  refused  to  put  up  $1,500  as  margins 
to  cover  game,  and  the  allegations  in  said  caus- 
es of  action  in  this  connection  conclusively  show 
that  it  was  not  the  bona  fide  intention  of  the 
plaintiffs,  much  less  of  the  defendant,  that  the 
actual  cotton  should  be  delivered  in  March  and 
May,  respectively,  therefore  said  contracts  were 
in  violation  of  the  law  of  this  state  against 
gambling  in  futures,   and  were  null  and  void. 

(3)  The  defendant  further  demurs  to  the 
wliole  complaint  on  the  ground  that  it  does  not 
state  facta  sufficient  to  constitute  any  cause  of 
action  for  the  following  reasons : 

It  appears  from  the  complaint  that  all  the 
transactions,  out  of  which  the  alleged  causes  of 
action  grew,  were  for  the  future  sale  and  deliv- 
ery on  one  side  and  the  purchase  and  accept- 
ance on  the  other  of  cotton ;  that  the  plaintiiEs 
were  acting  aa  agents  for  the  defendant,  and 
that  it  was  the  bona  fide  Intention  of  them- 
selves, as  agents,  that  the  cotton  should  be  de- 
livered and  received  in  kind,  and  there  is  no  al- 
legation in  the  complaint  that  it  was  the  bona 
fide  intention  of  the  defendant  to  either  deliver 
or  receive  the  cotton  in  kind,  or  that  defendant 
bad  authorized  said  agents  to  do  the  things  al- 
leged in  the  complaint  with  any  such  bona  fide 
intention ;  that  the  complaint  shows  by  section 
44  thereof  that  it  was  not  the  intention  of  the 
plaintiffs  to  hold  the  March  and  May  contracts 
open  until  they  matured,  so  that  the  actual  cot- 
ton should  be  delivered,  because  the  plaintifb 
called  for  "margins"  on  January  3d,  and,  with- 
out authority  from  the  defendant,  closed  them 
out,  showing  conclusively  that  it  was  not  the 
intention  of  the  plaintiffs  that  the  cotton  should 
be  delivered  in  March  and  May,  respectively, 
bnt  that  they  were  what  are  known  as  future 
contracts  or  gambling  in  futures.  The  acts  of 
the  plaintiffs  alleged  in  this  connection  show 
conclusively  that  they  had  no  such  bona  fide  in- 
tention for  delivery  of  the  actual  cotton. 

(4)  Because  it  appears  from  the  complaint  all 
the  way  through  that  plaintiffs  purchased  and 
■old  the  contracts  "in  their  own  name,  and 
without  disclosing  defendant's  name" ;  that  it 
thas  appears  that  said  Owathmey  &  Co.  on  one 
side  and  somebody  else,  not  named,  on  the  other, 
were  "seller  and  buyer,"  and  that  the  defendant 
had  notiiing  to  do  with  the  "selling  and  buy- 
ing^'; tibatln  this  action  it  is  Owathmey  &  Co., 
plaintiffs,  and  Burgite,  defendant,  who  are  be- 
fore this  court ;  that  there  is  no  allegation  that 
the  defendant  had  any  bona  fide  intention  to  re- 
ceive or  deliver  the  cotton  in  kind ;  that  there 
is  no  allegation  that  the  defendant  ordered  the 
cotton  bought  or  sold  under  the  rules  of  the 
New  York  Cotton  Exchange. 

That  the  whole  complaint  alleges  that  the 
plaintilb  and  some  one,  not  named,  were  the 
"seller  and  buyer,"  and  there  is  no  allegation 
that  the  defendant  had  any  intention  that  the 
actual  cotton  should  be  delivered  at  any  ,time, 
and  an  agent  who  advances  money  for  a  prin- 
cipal to  buy  or  sell  future  contracts  cannot  re- 
cover same,  under  the  circumstances  and  facta 
alleged  in  the  complaint. 

Johnson,  Nasb  &  Daniel,  of  Spartanburg, 
for  appellant.  John  R.  Abney,  of  New  York 
City,  and  Sanders  ft  De  Pass,  of  Spartanburg, 
ioT  respondents. 

HTDRICK,  J.  This  action  was  brought  to 
recover  a  balance  alleged  to  be  due  to  plain- 
tiffs  from  defendant  arislDg  out  of  dealings 
tn  cotton  futures  on  the  New  York  Cotton  Ex- 
change by  plaintiffs  as  agents  of  defendant 


The  plaintiffs  state  their  case  In  three  cansea 
of  action.  The  complaint  Is  too  long  to  re- 
port in  fuIL  It  contains  a  good  deal  of  rep- 
etition In  stating  the  details  of  the  various 
transactions,  so  that  we  shall  state  only  .the 
substance  of  the  allegations,  omitting  formal 
allegations  and  such  as  are  not  material  to 
the  consideration  of  the  question  made  by 
the  appeal. 

The  facts  alleged  are:  Plaintiffs  are  eotton 
commission  merchants  and  brokers  of  the  city 
of  New  York  and  members  of  the  New  York 
Cotton  Exchange.  Defendant  Is  a  resident 
of  Spartanburg,  S.  G.  The  purchases  and 
sales  hereinafter  mentioned  were  made  by 
plaintiffs  for  defendant,  as  his  agents,  snl>- 
Ject  to  the  by-laws,  rules,  and  regulations  of 
said  Exchange.  Except  those  of  January  4, 
1912,  which  will  be  specially  noticed  later, 
each  was  made  at  the  request  of  defendant, 
and  he  was  promptly  notified  of  each  by  wire 
and  mall,  and  also  of  the  results  of  the  trans- 
actions, as  they  were  closed  out  by  state- 
ments, showing  the  details  of  the  transac- 
tions, including  the  deduction  or  addition  of 
the  commissions  which  plaintiffs  were  en- 
titled to  charge  under  the  mies  of  the  Ex- 
change. Each  purchase  and  sale  was  made  in 
the  name  of  the  plaintiffs,  without  dlscIoB- 
ing  the  name  of  the  defendant  The  forego- 
ing facts  are  stated  In  each  cause  of  action 
to  which  they  are  appropriate.  The  Intoitlon 
of  the  parties  as  to  the  transactions  Is  alleg- 
ed in  the  following  language: 

"It  was  tlie  bona  fide  intention  of  both  par- 
ties-seller and  buyei^-at  the  time  of  making 
such  contract  that  the  cotton  should  be  actually 
delivered  and  received  in  kind  at  the  future 
period  mentioned,  and  certainly  such  was  the 
bona  fide  intention  of  plaintiffii,  aa  agents  tor 
defendant" 

The  transactions  set  up  as  the  first  cause 
of  action  were  as  follows: 

(1)  August  24,  1911,  bought  100  bales  for 
Jannary,  1912,  delivery,  September  8,  1911, 
closed  this  transaction  by  selling  100  bales 
for  January,  1912,  delivery,  making  for  de- 
fendant $110. 

(2)  August  25,  1911,  bought  100  bales  for 
October  delivery.  August  28,  1911,  bought 
100  bales  for  October  delivery,  September  6, 

1911,  closed  these  transactions  by  selling  200 
bales  for  October  delivery,  making  for  de- 
fendant $40. 

(3)  September  29,  1911,  sold  400  bales  for 
December  delivery.  October  7,  1911,  closed 
this  transaction  by  buying  400  bales  for 
December  delivery,  making  for  defendant 
$820. 

(4)  September  30,  1911,  sold  100  bales  for 
October  delivery.  October  11,  1911,  closed 
this  transaction  by  buying  100  bales  for 
October  delivery,  making  for  defendant  $295. 

(5)  October  16,  1911,  sold  200  bales  for 
May,  1912,  deUvery.  October  28,  1911,  dosed 
this  transaction  by  buying  200  bales  for  May, 

1912,  deUvery,  making  for  defendant  $100. 

(6)  November  26,  1911,  sold  400  bales  for 
May,  1912,  delivery.    December  13,  1911,  dos- 
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ed  this  transaction  by  baying  400  bales  for 
May,  1912,  delivery,  making  for  defendant 
$340. 

(7)  December  13,  1911,  bought  100  bales 
for  .May,  1912,  delivery.  December  18,  1911, 
closed  tbls  transaction  by  selling  100  bales 
for  May,  1912,  delivery,  making  for  defend- 
ant $65. 

(8)  September  13,  1911,  bought  200  bales 
for  January,  1912,  delivery.     December  28, 

1911,  closed  this  transaction  by  selling  200 
bales  for  January,  1912,  delivery,  losing  for 
defendant  ^,680. 

The  difference  between  the  sum  of  the 
previous  gains  and  the  loss  on  this  transac- 
tion la  $910,  payment  of  which  was  duly  de- 
manded of  defendant  and  refused. 

The  following  transactions  are  set  up  as 
the  second  cause  of  action: 

December  18,  1911,  sold  500  bales  for  May, 

1912,  delivery.  December  29,  1911,  bought 
200  bales  for  March,  1912,  delivery.  While 
plaintiffs  were  carrying  these  contracts,  de- 
fendant became  Indebted  to  them,  as  stated 
in  the  first  cause  of  action.  In  the  sum  of 
$910.  In  the  meantime  the  price  of  cotton 
for  May  and  March  deliveries  so  rose  that 
on  January  3,  1912,  these  contracts  showed 
a  loss  of  $510,  which,  with  plaintiffs'  com- 
missions, $105,  and  the  previous  loss  of  $910, 
amounted  to  $1,525.  Thereupon  plaintiffs  de- 
manded of  defendant  a  remittance  of  $1,500 
to  cover  these  losses  and  their  commissions 
in  part.  Their  demand  was  refused.  There- 
upon plaintiffs  notified  defendant  that,  unless 
they  were  notified  by  11 :45  o'clock  the  next 
day  that  remittance  of  said  sum  had  been 
made,  they  would  liquidate  said  contracts. 
Defendant  failed  to  make  the  remittance,  and 
on  January  4,  1912,  plaintiffs  closed  these 
transactions  by  buying  600  bales  for  May, 
1912,  delivery,  and  by  selling  200  bales  for 
March,  1912,  delivery;  the  former  resulting 
in  a  loss  to  defendant  of  $675,  and  the  lat- 
ter In  a  gain  of  $180,  the  net  result  being  a 
loss  to  defendant  of  $495,  which,  with  the 
previous  loss  of  $910.  makes  $1,405,  for  which 
judgment'  is  demanded  against  defendant 

In  the  third  cause  of  action,  the  transac- 
tions of  the  first  and  second  causes  of  ac- 
tion are  set  up  as  a  cause  of  action  on  an  ac- 
count stated;  it  being  therein  alleged  that 
the  account  between  the  parties  was  stated 
on  January  4,  1912,  that  it  was  found  that 
the  sum  of  $1,405  was  then  due  to  plaintiffs 
from  defendant,  and  that  defendant  agreed  to 
said  statement  of  the  account  and  promised 
to  pay  the  same,  but  no  part  thereof  has 
been  paid. 

The  defendant  moved  to  strike  out  the 
third  cause  of  action  as  irrelevant  and  re- 
dundant, and  demurred  to  the  first  and  sec- 
ond causes  of  action,,  and  also  to  the  whole 
complaint  for  Insufficiency.  The  motion  was 
refused,  and  the  demurrer  was  overruled. 

[1,1]  The  ground  of  the  motion  to  strike 
out  the  third  cause  of  action  Is  that  it  was 
merely  a  repetition  of  the  facts  of  the  first 


and  'second,  and  therefore  redundant  This 
ground  is  not  well  taken.  There  is  tbls  dif- 
ference: The  first  and,  second  causes  of  ac- 
tion are  based  upon  items  of  an  open  ac- 
count, while  the  third  is  upon  an  account 
stated. 

There  are  material  differences  In  the  rights 
of  the  parties  in  an  action  on  an  open  ac- 
count and  In  an  action  on  the  same  account, 
as  an  account  stated.  Some  of  them  are: 
In  the  first  plaintiff  must  prove  each  item  of 
the  account  and  cannot  recover  interest  ex- 
cept, in  equity,  under  peculiar  circumstances, 
or  upon  an  express  agreement  to  pay  Inter- 
est In  the  second  he  may  rest  his  case  upon 
proof  that  defendant  agreed  to  the  account, 
as  stated,  and  promised  to  pay  It  and  inter- 
est is  recoverable  on  such  an  account  by  stat- 
ute, dv.  Code,  t  251&  There  are  also  dif- 
ferences in  the  defenses  which  are  available 
under  a  general  denial  In  the  two  cases. 

It  Is  permissible,  under  section  218  of  the 
Code  of  OivU  Procedure^  to  Join  In  the  same 
complaint  a  cause  of  action  on  open  account 
and  one  on  the  same  account,  as  an  account 
stated,  as  both  causes  of  action  arise  out  of 
contract  In  such  a  case^  if  the  plaintiff 
falls  to  prove  the  cause  of  action  on  the  ac- 
count stated,  he  may  nevertheless  recover 
on  the  open  account  The  motion  was  there- 
fore properly  refused. 

[3-6]  The  grounds  of  demurrer  are  long  and 
argumentative  in  form.  We  shall  not  state 
them  here,  as  they  will  be  reported.  They 
make  the  point  that  notwithstanding  the  al- 
legations of  the  complaint  as  to  the  intention 
of  the  parties  thereto,  the  transactions  there- 
in stated  fall  under  the  ban  of  the  statute  of 
this  state  (section  3421,  Civ.  Code  1012,  being 
section  2310,  Civ.  Code  1902),  which  declares 
such  contracts  void,  unless  (one  of  the  excep- 
tions mentioned  in  the  statute)  it  Is  the  bona 
fide  Intention  of  both  the  parties  to  the  con- 
tract at  the  time  of  making  the  same,  that 
the  cotton  or  other  thing  bought  or  sold  shall 
be  actually  delivered  and  received  in  kind  at 
the  future  period  mentioned.  Defendant's 
contention  Is  based  upon  an  inference  from 
the  facts  stated  in  the  complaint  It  is  argued 
that  the  allegation  of  intention  as  to  the  May 
and  March  contract  Is  conclusively  shown 
to  be  untrue,  becanse  plaintiffs  closed  out 
said  contracts  on  January  4,  1912,  before 
they  matured,  without  authority  from  de- 
fendant and  therefore  in  violation  of  bis 
rights:  hence  they  have  no  cause  of  action; 
that  if  they  were  bona  fide  transactions, 
plaintiffs  would  have  no  right  of  action,  un- 
less they  performed  their  part  of  the  con- 
tracts, and  carried  them  to  maturity.  This 
argument  is  faulty  in  several  aspects:  (1) 
It  overlooks  the  reason  why  the  contracts 
were  closed  out  to  wit :  The  refusal  of  the 
defendant  after  demand,  to  Indemnify  the 
plaintiffs,  his  agents,  against  loss.  The  prin- 
cipal impliedly  agrees  to  indemnify  his  agent 
against  liability  for  loss  Incurred  in  conse- 
quence of  acts  done  in  pursuance  of  the 
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Agency,  and  to  reimburse  blm  for  losses  sus- 
tained In  the  execution  of  tlie  agency..  Bibb 
V.  Allen,  140  U.  S.  481,  13  Sup.  Ct  950,  37 
L.  Ed.  819;  31  Cyc.  1632;  Mecham  on  Agen- 
cy, »  653,  977,  1031.  (2)  It  assumes  tbat,  if 
tlie  contracts  were  valid,  it  was  the  duty 
of  the  plaintiffs  to  carry  them  to  maturity, 
which  they  were  not  bound  to  do,  for  the 
reason  just  stated.  (3)  It  assumes  that  the 
only  inference  ,to  be  drawn  for  closing  out 
the  contracts  is'  that  there  was  no  Intention, 
when  they  were  made,  to  perform  them  by 
actual  delivery  of  the  cotton.  But  the  clos- 
ing out  of  the  contracts  is  not  necessarily 
Inconsistent  with  the  intention  alleged. 
When  the  defendant  practically  repudiated 
the  contracts  by  refusing  to  indemnli^  the 
plaintifFs,  they  had  the  right  to  do  whatever 
was  reasonably  necessary  to  protect  them- 
aelvea  against  further  possible  loss.  There 
was  one  way,  if  not  the  only  way,  by  which 
they  could  certainly  do  this,  and  that  was 
adopted  by  the  plaintiffs.  They  had  sold 
and  agreed  to  deliver  600  bales  in  May.  To 
enable  themselves  to  perform  that  contract, 
they  bought  500  bales  to  be  delivered  to  them 
in  May,  so  that  they  would  have  the  cot- 
ton to  deliver  to  the  person  to  whom  they 
bad  sold  it  And  they  had  bought  and  agreed 
to  receive  for  defendant  200  bales  in  March. 
Not  wanting  it  themselves,  they  sold  200  bales 
tor  March  delivery,  so  that  they  could  have 
eome  one  to  whom  they  could  deliver  it,  when 
It  was  delivered  to  them.  And  so  the  two 
transactions  were  liquidated,  vritbont  fur- 
ther loss  either  to  the  plaintiffs  or  the  de- 
fendant. (4)  It  ignores  the  allegation  of  in- 
tention, the  truth  of  which  Is  admitted  by 
the  demurrer.  No  doubt,  if  the  facts  stated 
and  admitted  to  be  true  are  susceptible  of 
only  one  reasonable  inference,  it  is  one  of 
law  for  the  court;  but  where  they  admit  of 
more  than  one  inference,  as  we  have  shown 
they  do  in  this  case,  no  matter  how  strong 
or  convlndug  one  of  them  may  be,  it  is  the 
province  of  the  Jury  to  say  which  is  the 
correct  inference.  As  said  by  the  Supreme 
Court  of  the  United  States,  Is  Irwin  v.  Wil- 
liar,  110  U.  S.  499,  510,  4  Sup.  Ct  160,  166 
<28  L.  Ed.  226) : 

"We  do  not  doubt  that  the  question  whether 
the  transactions  came  within  the  definition  of 
wagera  is  one  that  may  be  determined  upon  the 
circnmBtances,  the  jury  drawing  all  proper  in- 
ferences as  to  the  real  intent  and  meaning  of 
the  parties,  for,  as  was  properly  said  in  the 
«harge:  'It  makes  no  difference  tbat  a  bet  or 
wager  is  made  to  assume  the  form  of  a  con- 
tract Gambling  is  none  the  less  such  because 
it  is  carried  on  in  the  form  or  guise  of  legiti- 
mate trade.'  It  might  therefore  be  the  case 
tbat  a  series  of  transactions  such  as  that  de- 
-acribed  in  the  present  record  might  present  a 
succession  of  contracts,  perfectly  yalid  in  form, 
but  which,  on  the  face  of  the  whole,  taken  to- 
gether, and  in  connection  with  all  the  attending 
-circumstances,  might  disclose  indubitable  evi- 
dences that  they  were  mere  wagers.  The  jury 
would  l>e  justified  in  such  a  case,  without  other 
•evidence  than  that  of  the  nature  and  clrcum- 
atances  of  the  transactions,  in  reaching  and  de- 
«laring  such  a  conclusion." 


[7]  The  next  point  is  that  there  is  no  al- 
legation that  defendant  had.  at  the  time  of 
making  the  contracts,  the  intention  prescrib- 
ed by  the  statute,  as  a  condition  of  their 
validity.  The  allegation  is  that  both  parties 
to  the  contracts — "seller  and  buyer" — had 
the  required  Intention.  It  is  further  alleged 
that  in  making  eaidi  contract,  the  plaintiffs 
were  the  agents  of  defendant  Therefore  the 
defendant  was  a  party  to  eadi  contract — as 
seller  or  buyer.  The  allegation  was  intend- 
ed to  apply  to  him  in  the  relation  which  he 
actually  bore  to  the  respective  transactions, 
as  well  as  to  the  other  parties  thereto, 
though  they  are  not  named.  But  the  fact 
that  they  are  not  named  is  not  material. 
That  is  evidentiary.  They  are  not  before 
the  court  The  plaintiffs  further  allege  that 
their  own  intention,  as  agents  of  the  defend- 
ant was  as  required  by  the  statute.  But 
whether  they  so  intended  or  not  the  defend- 
ant is  not  Uable,  unless  he  had  the  required 
intention.  Riordan  v.  Doty,  60  S.  C.  537,  27 
S.  E.  930;  Harvey  v.  Doty,  64  8.  C.  382,  32 
S.  E.  501. 

These  views  make  It  unnecessary  to  con- 
sider the  grounds  relied  upon  by  the  plain- 
tiffs In  the  circuit  court  in  opposition  to  the 
demurrer,  and,  in  this  court  to  sustain  the 
order  appealed  from,  which  is  affirmed. 

Affirmed* 

GARY,  e.  J.,  and  WATTS,  J,  concur. 

FRASER,  3.  (dissenting).  This  is  an  ac^ 
tlon  by  the  plaintiff  against  the  defendant  for 
failure  to  pay  losses  on  various  contracts  for 
future  delivery  of  cotton.  The  plaintiff  al- 
leges that  on  the  24th  day  of  August,  1911,  he 
(plaintiff),  on  the  order  of  the  defendant 
bought,  in  his  own  name  on  the  New  York 
Exchange,  100  bales  of  cotton  for  delivery  in 
January,  1912;  tliat  thereafter,  on  the  5th 
day  of  September,  1011,  the  defendant  by 
telegram,  directed  the  plaintiff  to  close  out 
said  transaction  by  selling  100  bales  of  cot- 
ton for  said  January  delivery;  that  on  the 
8th  of  September,  1011,  plaintiff  closed  out 
said  transaction  by  selling  100  bales  of  cot- 
ton ;  that  in  the  same  manner,  on  the  26th  of 
August  1011,  he  bought  100  bales  of  cotton, 
in  his  own  name,  for  the  defendant  for  de- 
livery in  October,  1911,  and  on  the  28th  of 
August  1011,  be  bought  another  100  bales  for 
the  defendant  for  October  delivery,  and  on 
the  6th  of  September,  1911,  by  the  defendant's 
direction,  the  plaintiff  closed,  out  said  trans- 
action by  a  sale  of  200  bales  of  cotton  for 
October,  1911,  delivery. 

There  is  no  use  to  go  through  all  the  trans- 
actions set  out ;  they  are  of  the  same  nature. 
The  plan  Is  to  buy  100  bales  of  cotton,  and 
then,  before  the  time  for  delivery,  100  bales 
are  sold.  If  it  is  the  same  cotton  or  the  same 
parties,  the  complaint  does  not  say  so.  When 
the  plaintiff  buys  or  sells  for  the  defendant 
the  name  of  the  other  principal  la  not  given. 
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When  a  merchant  In  legitimate  business 
makes  a  contract  to  bny  goods,  and  then 
makes  a  contract  to  sell  goods,  he  la  doing 
business,  not  closing  out  his  business.  Here 
when  the  defendant  buys  100  bales  of  cotton, 
and  then  sells  100  bales  of  cotton,  the  trans- 
action Is  closed.  The  defendant  has  made 
two  contracts  to  do  twcf  things,  and  there- 
fore he  is  not  required  to  do  either.  Accord- 
ing to  the  complaint,  the  contract  to  dellrer 
in  January  was  "closed  out"  by  the  contract 
to  receive  In  January.  What  possible  connec- 
tion in  real  bnsiness  can  there  be,  unless 
there  Is  an  agreement  to  offset  the  sale  against 
the  purchase?  There  is  no  such  obligation 
here.  The  statutes  of  this  state  make  all  con- 
tracts for  future  delivery  void,  with  three  ex- 
ceptions: (1)  Where  the  seller  Is  the  owner 
of  the  cotton;  or  (2)  authorized  by  the  owner 
to  sell;  or  (3)  It  was  the  bona  fide  intention 
of  both  parties,  at  the  time  of  making  the 
contract,  that  the  cotton  should  be  sold  and 
delivered  In  kind  at  the  future  time  specified 
in  the  contract 

The  plaintiff  seeks  to  recover  under  No.  8. 
The  allegations,  however,  reiterated  time  and 
again,  are  that  the  second  contract  closed 
out  the  first  contract.  The  effect  of  the  mak- 
ing of  the  second  contract  in  every  series 
was  to  annul  the  first  and  relieve  the  defend- 
ant of  all  obligation,  except  to  pay  or  receive 
the  differences.  This  complaint  alleges  a  de- 
mand for  the  differences,  and  not  a  demand 
for  delivery  or  receipt  of  the  cotton.  If  the 
plaintiff  had  bona  fide  contracts  to  deliver 
and  receive  cotton,  then  the  failure  to  deliver 
and  receive  the  cotton  is  the  breach  of  the 
ccmtract,  and  there  Is  no  allegation  of  a  fail- 
ure to  deliver  or  receive  cotton.  Even  if  the 
allegation  of  a  bona  fide  Intention  to  deliver 
and  receive  Is  a  sufficient  allegation  of  a  le- 
gal contract,  no  breach  of  It  has  been  alleged, 
and  therefore  no  cause  of  action  ttas  been 
stated. 

It  will  be  observed,  further,  that  the  alle- 
gation of  bona  fides  Is  not  made  as  to  all  the 
purchases  and  sales.  Paragraphs  34  and  36 
constitute  one  group.  The  complaint  unites 
these  two  transactions  as  one,  and  makes  the 
allegation  of  bona  fides  only  as  to  the  pur- 
chase. The  allegation  of  loss  Is  as  to  the 
combined  contracts,  and  there  is  no  allega- 
tion of  loss  as  to  the  purchase  alone.  Even 
supposing  that  the  allegation  of  bona  fides  is 
sufficient  to  sustain  an  action  for  loss  on  the 
purchase,  yet  there  is  no  allegation  of  bona 
fides  as  to  the -contract  of  sale,  and  the  con- 
tract of  sale  is  lUegal  (see  Code  1912,  {  3425), 
and  when  the  complaint  bases  the  right  to  re- 
cover on  the  result  of  two  contracts,  one  le- 
gal and  the  other  Illegal,  then  the  result  Is 
bound  to  be  tainted  with  illegality  and  un- 
enforceable; L  e.,  the  complaint  has  not  stat- 
ed a  cause  of  action.  Indeed  the  allegation 
as  to  a  bona  fide  intention  to  receive  and  de- 
liver could  not  have  been  made  as  to  the  sale, 
because  the  contract  of  sale  is  alleged  to 


have  "closed  out  Oie  transaction."  There 
could  therefore  have  been  no  intention  to  de- 
liver or  receive  on  the  second  contract  of  this 
series.  It  will  be  observed  that  in  the  first 
and  second  causes  of  action  the  allegBtion  of 
bona  fides  is  alleged  as  to  only  one  part  of 
one  series  of  purchase  and  sale.  Each  cause 
of  action  must  be  complete  in  itself. 

The  third  cause  of  action  is  for  an  account 
stated.  The  separate  caus(»  of  action  are 
not  mentioned,  and  not  relied  upon.  The  al- 
legation as  to  bona  fides,  therefore,  must  be 
confined  to  the  account  stated.  That  transac- 
tion dealt  with  the  payment  of  money  only, 
and  In  that  transaction  no  cotton  was  to  have 
been  delivered  or  received.  Even  if  the  de- 
fendant had  gone  further  than  merely  giving 
his  consent  to  the  result  of  the  stated  ac- 
count and  promise  to  pay  it,  and  had  given 
his  most  solemn  note,  bill,  bond,  judgment, 
mortgage,  or  other  security  in  whole  or  in 
part  for  the  balance  of  the  account,  the  se- 
curity so  given  would  have  been  utterly  void, 
frustrate,  and  of  noneffect  to  all  Intents  and 
purposes  whatsoever.    Code  1812,  |  3425. 

Even  If  the  third  cause  of  action  could  bor- 
row allegations  from  the  first  and  second 
causes  of  action,  we  have  seen  they  cannot 
stand,  because  each  of  them  is  based  in  part 
on  Illegal  transactions. 

It  seems  to  me  that  this  complaint,  not 
only  states  no  cause  of  action,  but  states  con- 
tracts that  the  statutes  have  expressly  de- 
clared illegal. 

The  purchases  and  sales  ate  said  to  have 
been  made  subject  to  the  rules  of  the  New 
York  EJxchange.  What  are  those  rules?  It 
may  be  that  no  reference  to  the  rules  need  be 
made;  but  the  reference  it  made,  and,  if  the 
rules  required  the  delivery  and  receipt  in 
every  contract,  it  would  have  been  a  use- 
ful allegation.  The  complaint  does  allege 
that  Exhibit  2  was  made  In  accordance  with 
those  rules,  and  Exhibit  2  shows  that  the 
failure  to  deliver  and  receive  was  unworthy 
of  mention.  Exhibit  2  shows  that  the  differ- 
ences in  money  only  constituted  the  breach 
of  the  contract  Exhibit  2  does  not  show 
that  receipt  and  delivery  in  kind  could  not  be 
had;  but  that  is  not  the  question.  If  the 
rules  are  pertinent  at  all,  they  must  require 
receipt  and  delivery  in  kind,  and  Exhibit  2 
(if  in  accordance  with  the  rules  as  alleged) 
shows  that  differences  only  were  required. 
The  statutes  require  a  bona  fide  intention  to 
deliver  and  receive  in  Idnd.  The  defendant 
was  both  buyer  and  seller  in  each  series. 
The  statute  requires  that  both  buyer  and 
seller  In  each  contract  shall  Intend  to  deliver 
and  receive  in  kind.  It  may  be  said  that  the 
allegation  of  a  bona  fide  intention  does  not 
apply  to  all  the  transaction;  but  it  does  ap- 
ply to  those  In  which  the  defendant  lost  out 
If  the  defendant  wants  to  disregard  those 
items  in  which  he  won,  the  court  is  at  liberty 
to  do  so.  The  statute  does  not  permit  the 
courts  to  separate  the  good  from  the  bad. 
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bat  declares  that.  If  the  Illegal  featnie  enters 
at  all,  the  whole  shall  be  utterly  void,  frut- 
trate,  and  of  mmeffeet  to  aU  intents  and  pur- 
poiet  tohat»oever. 
For  these  reasons,  I  dissent. 

(98  3.  a  IK)  ^^^^^ 

GANNON  T,  COX.    (No.  8879.) 

(Supreme  Court  of  South  Oarolina.     Jnir  16, 
1914.) 

1.  IjANDu>bd  and  Tenant  (I  274*)— Bxcm- 

BIV«   DiSTBESS   FOB   RiNT  —  PUNITIVI   DAK- 
AGK&— SUFFICrENCT  OF  EVIDKNCK. 

Evidence  in  an  action  under  (71t.  Code 
1912,  f  3520,  for  actual  and  punitive  dama^ 
for  an  excessive  distress  for  rent,  made  by  de- 
fendant on  plaintiff's  goods,  held  sufflcient  to 
anthorize  submitting  to  the  jury  whether  de- 
fendant acted  in  recaless  disregara  of  plaintiff's 
rights. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {f  1154-1166;  Dec.  Dig. 
{  274.«] 

2.  La.ndix>bd  and  Tenant  (I  274*)— ExoM- 
aivE  Distress  fob  Rent— ^oiespass. 

Where  the  levy  under  a  distress  warrant  is 
unreasonable  and  excessive,  the  person  procur- 
ing the  levy  is  liable  as  a  trespasser  ab  initio. 

[Ed.  Note. — For  otber  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ii  1154-1166;  Dec.  Dig.  | 
274.»] 

3.  Tbiai.  (I  296*)  —  Instbtjctions  —  Bbeob 
Cubed  by  Otheb  Instructions. 

In  an  action  for  damages  for  an  excessive 
distress  for  rent,  an  instruction  that  the  jury 
might  give  punitive  damages  against  defend- 
ant for  gross  negligence  in  keeping  his  accounts 
with  the  tenant  was  not  erroneous,  where  the 
court  charged  in  the  same  connection  that  de- 
fendant would  not  be  liable  for  punitive  dam- 
ages unless  so  grossly  negligent  that  the  law 
would  impute  willfulness  on  account  thereof. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.^fJ  705-713,  715,  716,  718;    Dec  Dig.  | 

4.  Landlobd  and  Tenant  (I  274*)— Excbs- 

aXVlE    DiBTBKSS    FOR    RKNT— PUNITIVE    DAM- 
AGES—ADMISSIBIUTT  OF  Evidence. 

In  an  action  for  actual  and  punitive  dam- 
ages for  excessive  distress  for  rent,  evidence 
(£at  defendant  was  reckless  in  ascertaining  the 
amount  due  and  distrained  for  an  excessive 
sum  is  admissible  to  sustain  the  allegation  for 
punitive  damages. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  |{  1164-1166;  Dec. 
Dig.  !  274.»] 

6.  JcDOMEHT  (S  718*)— Res  Judicata— Mat- 
ters Litioated. 

A  jud^ent  in  a  suit  for  claim  and  deliv- 
ery, in  which  the  right  to  damages  for  an  ez- 
CMSive  levy  under  a  distress  warrant  was  not 
litigated,  was  not  res  judicata  so  as  to  bar  a 
suMequent  litigation  of  such  question  in  an  ac- 
tion for  excessive  distress,  even  though  the  ques- 
tion might  have  been  litigated  in  the  first  aie- 
tion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  f 1 1063,  1066,  1099. 1234-1237,  1239, 
1241,  1247;  Dec.  Dig.  f  713.*] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Florence  County ;   H.  F.  Rice,  Judge. 

Action  bj  Frauds  Cannon  against  O.  O. 
Cox.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    AfQrmed. 


WIllcox  &  WIllcox,  of  Florence,  for  appel- 
lant Oasque  &  Page,  of  Florence,  for  re- 
spondent 

OART,  C.  J.  This  Is  an  action  under  sec- 
tion 3520,  volume  1,  Code  of  Laws  1912,  to 
recover  actual  and  punitive  damages  on  ac- 
count of  an  alleged  unreasonable  and  ex- 
cessive distress  for  rent,  made  by  the  de- 
fendant on  the  goods  of  the  plaintiff.  The 
Jury  rendered  a  verdict  In  favor  of  the  plain- 
tiff for  $250,  and  the  defendant  appealed. 
[1]  The  first  exception  is  as  follows: 
"His  honor  erred,  it  is  respectfully  submitted, 
in  refusing  to  grant  defendant's  motion  for  a 
nonsuit,  on  the  cause  of  action  based  on  will- 
fulness, made  at  the  dose  of  plaintiff's  case,  for 
the  reasons  stated  in  the  ground  for  such  mo- 
tion, which  was  as  follows :  'There  is  absolutely 
no  proof  of  any  willful  or  wanton  conduct  on- 
the  part  of  the  defendant' " 

The  amount,  for  whldi  the  defendant  dis- 
trained, was  $17,  and  the  description  of  the 
property  distrained  Is  as  follows:  One  oak  bed- 
stead, one  spring  and  mattress,  one  single 
bedstead  with  mattress  and  spring,  one  bu- 
reau, one  wash  stand,  one  trunk,  one  table, 
two  rockers,  four  chairs,  one  lamp,  one  stove 
and  utensils,  and  one  wardrobe  or  sideboard. 

The  plaintiff  thus  testified  as  to  the  value 
of  said  property: 

"Q.  What  were  the  goods  worth,  the  actual 
worth,  not  what  they  were  worth  to  you, 
but  what  were  they  worth?  A.  They  were 
worth,  at  least  estimation,  $300.  Q.  Were 
they  worth  $100?  A.  Tes,  sir.  Q.  It  says 
one  oak  bedstead;  what  kind  of  a  bedstead 
was  that?  A.  Heavy  rolled  foot  bed,  high 
head.  Q.  One  spring  and  mattress,  that  be- 
longed to  that  bed?  A.  Yes,  sir.  Q.  One  bu- 
reau; what  kind  of  a  bureau  was  that?  A.  I 
guess  about  32  by  33  inches.  Q.  It  belonged 
to  the  same  set?  A.  Yes,  sir.  Q.  One  wash 
stand?  A.  I  guess  22  by  30  inches.  Q.  Belong- 
ed to  the  same  set?  A.  Yes,  sir.  Q.  Single 
bed,  mattress  and  spring ;  what  kind  was  that? 
A.  Plain  bed.  Q.  Oak  bed?  A.  Yes,  sir.  Q. 
One  trunk,  what  kind  of  a  trunk  was  it?-  A. 
Ordinary  trunk.  Q.  One  table,  what  kind  of 
a  table  was  it?  A.  Round  table.  Q.  Oak  ta- 
ble? A.  Yes,  sir.  Q.  Two  rockers?  A.  Oak. 
Q.  Two  oak  rockers?  A.  Yes,  sir.  Q.  What 
were  they  worth,  actually  worth?  A.  $3  each 
Q.  Four  straight  chairs?  A.  Oak  chairs.  Q. 
Split  seat  or  cane  seat?  A.  Cane  seat  Q. 
One  lamp;  what  was  that  lamp  worth?  A. 
$1.  Q.  One  safe  and  utensils?  A.  $16.  Q. 
One  wardrobe  or  sideboard?  A.  Sideboaid.  Q. 
What  was  it  worth?    A.  $12." 

The  plaintiff  also  testified  as  follows,  in 
regard  to  the  amount  of  the  rent  that  was 
due,  when  the  distress  was  made: 

"Q.  Now,  Cannon,  at  the  time  this  distress 
warrant  was  issued,  the  records  show  that  the 
distress  was  for  $17;  did  you  or  not  owe  him 
$17  at  that  time.  A.  I  did  not  Q.  What  did 
you  owe  him?  A.  $6.15.  Q.  Did  you  or  not 
offer  to  pay  the  defendant  any  amount  you 
might  owe  him,  if  he  would  go  with  you  to 
your  attorney  and  check  up  your  receipts?  A. 
Yes,  sir;  I  would  settle  according  to  his  ac- 
counts, and  otherwise  I  wouldn't,  because  he 
could  beat  me  in  figaring,  and  I  wouldn't  trust 
a  receipt  in  his  hand." 

After  the  property  was  distrained,  the 
plaintiff  brought  an  action  in  claim  and  de- 
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lively,  and  the  defendant  thus  testified  as  to 
wbat  took  place  upon  tbe  trial  of  that  case: 

"Q.  At  that  time  he  produced  certain  receipts 
which  you  didn't  have  a  record  of.  and  those 
were  credited  on  the  account?  A.  Yes,  sir. 
Q.  State  whether  or  not  that  reduced  tbe 
amount  to  $6.15?    A.  Yes,  sir." 

There  was  testimony  contradicting  thje 
plaintiff,  both  as  to  the  value  of  the  proper- 
ty, and  as  to  what  took  place  between  him 
and  the  defendant.  In  regard  to  the  amount 
due. 

If  the  Jury  believed  the  testimony  of  the 
plaintiff,  it  was  sufiSdent  to  show  a  reclcless 
disregard  of  his  rights  by  the  defendant 

This  exception  Is  overruled. 

[J]  Second  exception: 

"His  honor  erred,  it  is  lespectftdly  submit- 
ted, in  refusing  to  direct  a  verdict  in  favor  of 
the  defendant,  upon  the  grounds  stated  in  sup- 
port of  said  motion,  which  were  as  follows: 
"There  is  no  proof  of  wanton  or  willful  conduct 
on  tbe  part  of  the  defendant  There  never  was 
any  distress  for  rent,  upon  which  to  base  the 
cause  of  action,  and  there  cannot  be  an;  cause 
of  action,  based  on  an  illegal  distress.'  " 

The  first  ground  has  already  been  dispos- 
ed of,  and  we  proceed  to  the  consideration  of 
the  second. 

One  of  the  allegations  of  the  plaintiff's 
complaint,  in  the  action  for  claim  and  de- 
livery hereinbefore  mentioned,  was  that  the 
defendant  had  distrained  for  more  rent  than 
was  due  him.  After  talking  possession  of  tbe 
property  nnder  a  distress  warrant,  and  re- 
quiring the  plaintiff  to  resort  to  an  action  in 
claim  and  delivery,  to  recover  possession  of 
his  property,  the  defendant  is  estopped  from 
interposing  the  objection  that  hla  action  was 
illegal. 

If  the  levy  was  unreasonable  and  exces- 
sive, the  defendant  was  a  trespasser  ab 
initio.    Lander  v.  Ware,  1  Strob.  16. 

This  exception  is  overruled. 

[3,4]  Third  exception: 

"His  honor  erred,  it  is  respectfully  submitted, 
in  ^ving  the  jury  this  charge :  'If  a  man  sets 
up  a  claim  for  a  good  deal  more  rent  than  he 
knows  is  owjng  him,  and  levies  a  distress  war- 
rant for  this  rent  he  is  liable  not  only  for  ac- 
tual damages,  but  for  punitive  damages  also; 
because  he  knows  he  is  doing  wrong.  But  if  a 
man  is  honest  in  his  belief  that  the  tenant  owes 
him  this  money,  and  unless  he  has  been  grossly 
negligent,  in  keeping  his  accounts  with  the  ten- 
ant, so  much  so  that  the  law  would  impute  will- 
fulness, on  account  of  that  gross  negligence, 
then,  if  he  claims  more  than  Is  due  him,  there 
is  no  willfulness  in  the  case,  and  there  can  be 
no  punitive  damages.  It  is  tor  the  jury  to  say 
whether  or  not  in  any  particular  case,  where  a 
man  makes  a  claim  for  more  than  is  due  bim, 
and  makes  a  distress  for  more  than  is  due  him, 
whether  he  ought  to  have  known  that  be  was 
claiming  more  than  was  due  him.  Or  the  jury 
can  say  whether  he  was  grossly  negligent  and 
claims  more  than  was  due  him,  and  makes  a 
levy  on  the  goods  and  chattels  of  his  tenant 
then  from  that  gross  negligence,  willfulness,  and 
wantonness  might  be  inferred.  The  error  be- 
ing :  (a)  That  he  thereby  charged  the  jury  that 
they  might  give  punitive  damages  for  gross  neg- 
ligence; and  (b)  that  gross  negligence  in  keep- 
ing an  account  cannot  be  of  such  a  character, 
as  to  indicate  recklessness,  and  thus  afford  a 
basis  for  punitive  damages." 


We  proceed  to  the  consideration  of  assign- 
ment of  error  (a):  Bis  honor  did  not  charge 
the  jury,  simply,  tbat  they  might  give  puni- 
tive damages  against  the  defendant  for  gross 
negligence,  in  keeping  his  accounts  with  tbe 
tenant,  but  charged  that  the  defendant 
would  not  be  liable  for  punitive  damages,  un- 
less he  has  been  grossly  negligent,  ^  much 
"so  that  the  law  would  Impute  willfulness, 
on  account  of  that  gross  negligence."  As 
thus  explained  or  qualified,  tbe  charge  was 
free  from  error. 

Assignment  of  error  (b):  It  must  be  re- 
membered that  this  is  not  an  action  for  neg- 
ligence in  keeping  an  account,  but  for  an  un- 
reasonable and  excessive  distress,  in  which 
the  amount  that  was  due  for  rent  was  an  ex- 
ceedingly Important  element  If  tbe  de- 
fendant was  reckless  in  ascertaining  tbe 
amount  that  was  due,  and  he  distrained  for 
a  larger  sum  than  was  due,  such  fact  was 
admissible  to  sustain  the  allegation  for  puni- 
tive damages. 

This  exception  is  overruled. 

There  was  no  exception  numbered  4,  and 
the  one  numbered  6  was  abandoned. 

[S]  Sixth  exception: 

"His  honor  erred,  It  is  respectfully  submitted, 
in  refusing  defendant's  motion  for  a  new  trial, 
for  the  reasons  set  forth  in  the  grounds  for  said 
motion,  which  were  as  follows :  'First  Because 
tbe  plalntUf  is  barred  and  estopped  from  main- 
taining this  action,  by  the  judgment  rendered 
in  the  claim  and  delivery  suit,  instituted  by  him 
against  this  defendant  in  the  magistrate's  court 
in  Florence  county,  which  judgment  is  pleaded 
in  paragraph  7  of  the  complaint  and  was  intro- 
duced in  evidence  In  the  trial  of  this  cause,  in 
that  the  parties  to  both  suits  are  the  same,  tbe 
subject-matter  is  tlie  same,  and  the  question  liti- 
gated in  the  present  case  was  either  litigated 
or  could  have  been  litigated  in  the  said  suit  in 
the  magistrate's  court  Second.  Because  the 
defendant  could  not  be  held  liable  for  an  unrea- 
sonable and  excessive  distress,  when  the  entire 
proof  showed,  that  there  had  never  been  any 
legal  distress  of  tbe  plantiff's  goods,  by  the 
bailiff  taking  them  ont  of  the  possession  of  the 
plaintiff,  and  actually  impounding  them.  Third. 
Because  the  verdict  is  manifestly  for  punitive 
damages,  and  there  was  no  proof  of  any  will- 
fulness or  wantonness  on  the  part  of  the  defend- 
ant, upon  which  such  damages  could  be  based. 
Fourth.  Because  there  was  no  proof  of 'an  un- 
reasonable and  excessive  distress." 

We  proceed  to  consider  tbe  first  assign- 
ment of  error. 

His  honor,  tbe  circuit  Judge,  in  refusing 
tbe  motion  for  a  new  trial,  said: 

"The  first  ground  raises  tbe  point  of  'res  judi- 
cata.' My  recollection  of  the  trial  is  that  this 
defense  was  never  raised  or  brought  to  the  at- 
tention of  the  court,  at  any  stage  of  the  trial, 
but  is  presented  here  for  the  first  time.  It  ap- 
pears to  me  therefore  that  it  comes  too  late. 
On  tbe  trial  the  plaintiff  Introduced  in  evidence 
the  record  of  an  action  of  claim  and  delivery, 
instituted  by  the  above-named  plaintiff  against 
the  defendant  for  the  recovery  of  the  possession 
of  the  chattels  distressed,  and  for  which  distress 
the  above-stated  action  was  brought  The  de- 
fendant now  claims  that  the  plaintiff  could  have 
presented  in  the  magistrate's  court  in  that  ac- 
tion her  demand  for  damages,  and,  not  having 
done  so,  the  question  of  damages  for  any  unrea- 
sonable or  excessive  distress  on   that  occasion 
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is  res  judicata  and  cannot  tfaln  be  litigated.  I 
think  that  upon  consideration  of  the  principles 
announced  in  Hart  t.  Bates,  17  8.  a  40.  Kirven 
T.  Va.  Car.  Chem.  Co.,  77  S.  C.  493,  58^8  E. 
424.  and  Cromwell  v.  Sack  County,  94  U.  S.  351, 
24  L.  Ed.  195,  and  their  application  to  the  facts 
in  this  case,  the  defense  of  res  judicata  cannot 
avail  the  defendant,  even  if  interposed  in  time." 

The  reasons  stated  by  his  honor,  the  cir- 
cuit judge,  are  satisfactory  to  this  court 

There  Is  only  one  authority  which  should 
be  added,  to  wit:  Va.  Car.  Chem.  Co.  t. 
Kirven,  216  D.  S.  252;  80  Sup.  Ct.  78,  64  li. 
Ed.  179. 

The  second  assignment  of  error  cannot  be 
sustained,  for  the  reasons  stated  in  consid- 
ering the  second  exception. 

What  has  already  been  said  disposes  of 
the  third  and  fourth  assignments  of  error. 

Judgment  affirmed. 

HYDRICK,  WATTS,  FRASER,  and  OAGE, 
JJ.,  concur. 

(»8  S.  C;  175) 

MITCHUM  V.  SHAW  et  al.  (No.  8876.) 

(Supreme  Court  of  South  Carolina.     July  16, 
1914.) 

1.  PABTrnoK  (I  S3*)  —  Plkadings  —  Cou- 

PI.AIRT. 

A  complaint,  which  purports  to  seek  par- 
tition, but  which  alleges  that  the  whole  title 
is  in  other  parties  to  the  action  than  defend- 
ant in  possession,  does  not  state  a  cause  of 
action  in  partition,  but  in  effect  demands  re- 
covery against  defendant  in  possession  who  has 
no  interest  in  partition  between  persons  claim- 
ing the  whole  title  as  against  him,  and  the 
o^y  remedy  of  the  plaintiffs  is  by  ejectment 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  J  87;   Dec.  Dig.  {  33.*] 

2.  Ejectmknt  ({  81*9— Actions. 

Where  two  actions  for  recovery  of  land 
were  discontinued,  a  subsequent  action  against 
the  same  defendant  in  possession  by  the  same 
plaintiffs  for  partition,  though  defendant  has 
DO  interest  in  the  land,  is  in  effect  an  action  for 
the  recovery  of  the  land  and  is  not  maintain- 
able under  the  rule  that  one  may  not  for  the 
third  time  be  brought  into  court  in  ejectment 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  i$  120-122 ;    Dec  Dig.  |  81.*] 

Appeal  from  Common  Pleas  Gircnit  Court 
of  Bamberg  County;  T.  S.  Spain,  Judge. 

Action  by  Henry  Mitchum  against  Emma 
B.  Shaw  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeaL  Rerersed,  and 
complaint  dismissed. 

Carter  &  Carter,  of  Bamberg,  and  Ran- 
dolph Mnrdaugb,  of  Hampton,  for  appellants. 
Mayfleld  &  Free,  of  Bamberg,  for  respondent 

GAGE,  J.  This  action  involves  the  right 
to  50  acres  of  land.  It  professes  to  be  an  ac- 
tion for  partition.  The  circuit  court  ao  held, 
and  ordered  partition.  The  real  defendant 
G.  B.  Clayton,  has  appealed,  and  stated  nine 
exceptions ;  but  there  are  bnt  two  issues,  and 
they  of  law. 

Confessedly,  the  land  formerly  belonged  to 
Isaac  Cbasserean.  He  conveyed  it  by  deed 
to  bis  wife,  Mary,  by  a  peculiar  instrument, 


which  the  dreult  court  has  copstmed;  but 
which  deed  is  not  relevant  to  the  Issues  upon 
which  the  cause  must  be  decided.  Mary  con- 
veyed the  land  by  way  of  mortgage  to  the 
Bank  of  Hampton.  That  mortgage  was  fore- 
closed, and  Clayton  became  the  purchaser,  at 
second  hand,  from  the  bank,  and  has  been  in 
possession  of  the  land  since  1904  claiming  It 
as  his  own.  Connelly  Is  his  tenant  Mary 
died  at  an  unascertained  day^  before  1905., 
Isaac  died  at  an  unascertained  day.  The  two 
left  dx  children,  to  wit  Emma  R.  Shaw, 
Sarah  R.  Rentz,  M.  Cornelia  Mitchum,  M.  E. 
Chassereau,  D.  W.  Chassereau,  and  W.  J. 
Chassereau.  The  last-named  died  and  left 
six  children,  to  wit  Minerva,  Klnard,  and 
Henry,  Willie,  Wyman,  Jere,  and  George 
Chassereau  (paragraph  4,  Complaint).  Be- 
fore the  commencement  of  this  action  In  1911, 
there  were  two  actions  to  recover  this  same 
land ;  one  in  1905  and  one  in  1906.  The  par- 
ties thereto  will  be  referred  to  hereinafter. 

[1]  Those  actions  were  confessedly  for  the 
recovery  of  real  property.  If  this  action  is  of 
the  same  character,  and  by  the  same  parties 
or  their  representatives,  then  it  is  barred  by 
the  statute.  Section  123,  Code  of  Procedure. 
The  plaintiff,  however,  stoutly  contends  that 
this  is  not  an  action  for  the  recovery  of  real 
property,  bnt  an  action  for  the  partition  of 
real  property;  and  for  authority  he  dtea 
Elmore  v.  Davis,  49  S.  G.  1,  26  S.  E.  898,  and 
Foster  T.  Foster,  81  S.  O.  807,  62  S.  B.  820. 
It  is  true  the  court  said  in  the  former  case 
that  the  character  of  the  action  is  determin- 
able by  the  complaint,  and  not  by  the  an- 
swer which  may  raise  the  question  of  title. 
If  that  be  so,  the  complaint  in  the  case  at 
bar  is  conclusive  that  this  is  not  an  action 
for  partition  so  far  as  Clayton  is  concerned. 

The  fifth  paragraph  alleges  that  the  whole 
title  is  in  other  parties  to  the  action  than 
Clayton.  If  that  be  so,  Clayton  is  wrongfully 
in  posiiession  (the  complaint  alleges  he  is  in 
possession),  and  the  only  remedy  to  be  had 
against  him  is  to  eject  him.  But  on  that  is- 
sue the  Constitution  gives  him  the  right  to  a 
trial  by  Jury.  He  has  no  Interest  in  a  parti- 
tion betwixt  the  owners  of  the  whole  title. 
It  would  be  a  feigned  procedure,  and  in 
total  denial  of  the  right  of  trial  by  jury,  to 
allow  three  persons  to  litigate  between 
themselves  the  division  of  a  title,  and  in  do- 
ing that  to  put  out  of  possession  a  fourth 
party,  on  the  land  and  claiming  it  as  his  own. 
Yet  that  is  this  case.  Reams  v.  Spann,  28 
S.  C.  530,  6  S.  B.  325. 

[2]  Thereupon  the  second  issue  arises,  and 
It  is  this:  Has  the  plaintiff  heretofore  had 
two  actions  to  recover  this  land? 

In  1906  all  the  children  of  Isaac  and  Mary, 
except  M.  Elmo  Chassereau,  sued  the  defend- 
ant Clayton  for  the  recovery  of  the  land. 
That  action  was  discontinued.  -In  the  same 
year  Henry  Mitchum,  the  present  sole  plain- 
tier,  secured  to  be  made  to  himself  a  deed  of 
their  interests,  from  all  the  heirs  of  Isaac 
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and  Mary  except  Bmina  Shaw,  who  held 
one-sixth,  .and  three  children  of  John,  who  to- 
gether held  one-twelfth.  In  the  next  year, 
1906,  Henry  Mltchnm,  Slmma  Shaw,  and  one 
of  the  children  of  John  sued  the  defendant 
Clayt<m  and  the  Bank  of  Hampton  for  the  re- 
covery of  the  land.  That  action  was  discon- 
tinued. In  1911  the  action  now  at  bar  was 
brought  by  Henty  Mltchum,  sole  plaintiff. 
The  two  actions  first  named  were  confessedly 
to  recover  possession  of  the  same  land,  they 
were  against  the  same  defendant,  they  set 
up  the  same  offensive  title,  and  Henry  Mltch- 
nm or  his  assignors  waa  the  plaintiff.  By 
the  law  of  the  land,  the  defendant  Clayton 
may  not  now  for  the  third  time  be  haled 
into  court  by  these  plaintiffs;  they  are  limit- 
ed to  two  actions  and  no  more. 

The  judgment  of  the  circuit  court  is  revers- 
ed, and  the  complaint  is  dismissed. 

OABT,  C.  J.,  and  HYDBICK,  WAHTS,  and 
n'BASBB,  JJ.,  concur. 


<9g  S.  C.  2U) 

In  re  WILLIAMS'  ESTATB.     (No.  8885.) 

(Supreme  Court  of  South  Carolina.     July  16, 
1914.) 

Apfkax  ano  Ebbob  ({  228»)— Pbesbntation 
Below— JuBT  Tbui/— AppoiinvENT  of  Ao- 

MINIBTBATOB. 

Where  a  party  desitlne  that  certain  issue* 
be  submitted  to  the  jury  In  a  proceeding,  on 
appeal  in  the  circuit  court,  for  the  appointment 
of  an  administrator  failed  to  comply  with  cir- 
cuit court  rule  28,  proTiding  that  where,  in  equi- 
ty cases,  a  trial  by  jury  of  iaauea  of  fact  is  de- 
sired, the  party  desiring  same  shall  within  ten 
days  after  issue  joined  give  written  notice  of 
his  intentions  in  such  respect,  and  shall  serve 
a  copy  of  the  questions  proposed  to  be  submit- 
ted to  the  jury,  his  exceptions  to  the  court's 
failure  to  submit  such  issues  to  a  jury  will  be 
overruled  on  appeal  to  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  1374-1381;  Deo.  Dig.  { 
228.*] 

Appeal  from  Common  Pleas  Circuit  Cionrt 
of  Calhoun  County;  G.  J.  Bamage,  Judge. 

In  the  matter  of  the  appointment  of  an 
administrator  of  the  estate  of  James  Wil- 
llama,  deceased.  From  an  order  of  the  dr- 
cnit  court  aflSrmlng  a  judgment  of  the  pro- 
bate court  appointing  J.  W.  Manoney  ad- 
ministrator, J.  l;  Williams,  Jr.,  appeals. 
Affirmed. 

Jacob  Moorer,  of  Orangeburg,  for  ap- 
pellant 

WATTS,  J.  nils  is  an  appeal  from  an 
order  of  Special  Judge  Bamage  In  affirming 
the  judgment  of  the  probate  court  in  apjwlnt- 
ing  J.  W.  Manoney  administrator  of  the  es- 
tate of  James  Williams,  deceased,  instead  of 
the  appellant,  J.  L.  Williams,  Jr. 

The  exceptions  allege  error  on  the  part  of 
the  trial  judge  In  not  submitting  Issues  to 
the  jury  as  asked  for  on  the  part  of  the  ap- 
pellant as  to   the  question   of  marriage  of 


the  deceased  to  two  womoi,  and  which  one 
was  his  lawful  wife,  and  who  were  his  le- 
gitimate children.  The  exceptions  are  over- 
ruled for  the  reason  that  the  appellant  fail- 
ed to  comply  with  rule  28  of  the  circuit 
court,  and  we  have  a  concurring  finding  of 
the  probate  court  and  circuit  court  as  to 
the  facts  Involved  and  under  the  authority 
of  Ex  parte  Small,  69  &  C.  43,  48  S.  B. 
40;  Ex  parte  Frlerson,  96  a  CI  34,  79  S.  B. 
791. 
Judgment  is  affirmed. 

OABT,  a  J.,  and  H7DBICK,  FBASBB  and 
GAOE,  JJ.,  concur. 

'  (98  S.  C.  Xm 

WTMB  V.   UNITED   STATBS   HBAI/IH   & 
ACCIDENT  INa  CO.    (No.  8801.)  i 

(Supreme  Court  of  South  Carolina.    Julgr  17, 
1914.) 

1.  Appeal  ahd  Ebbob  (i  1002*)  —  Bcvixw — 
Verdict. 

In  an  action  on  an  accident  policy  which 
the  insurer  claimed  was  void  because  the  in- 
sured had  other  insurance  in  force  at  the  time 
of  its  issuance,  where  there  was  evidence  for 
plaintiff  tending  to  show  that  the  insurer's 
agent  who  knew  of  the  existence  of  the  policy 
stated  that  it  made  no  difference,  a  verdict  for 
plaintiff  cannot  be  overthrown  on  appeal,  even 
though  the  insurer  offered  evidence  that  the 
insured  informed  the  a^ent  he  was  on  liis  way 
to  cancel  the  other  pohcy;  the  conflict  in  the 
evidence  raising  a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3935-3937;    Dec  Dig.   f 

2.  Insubanoe  ((  668*)— AcciDEirr  Poucncs— 
Actions— JuBT  Questions. 

In  an  action  on  an  accident  policy,  where 
defendant's  witness  stated  that  he  went  to  see 
insured,  and  insured,  in  reply  to  a  question,  stat- 
ed that  he  had  paid  the  premium,  tlie  question 
of  the  payment  of  the  premium  became  one  for 
the  jury,  though  there  was  other  evidence  of 
nonpayment 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  K  1666,  1732-1770;  Dec.  Dig.  { 
668.*] 

3.  Insttbanob  (i  654^*)— Accident  Pouons 
—Evidence. 

Where  there  was  nothing  in  the  record  to 
show  that  the  beneficiary  was  bound  to  pay  the 
premium  on  the  accident  policy  in  suit  the  ex- 
clusion of  a  question  to  the  beneficiary  as  t« 
whether  she  had  paid  the  premium  was  not  er- 
ror. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1674,  1686;   Dec.  Dig.  (  654i^'.*] 

4.  Insubance  (S  672*)— Aooidiht  Pouoiks— 
Actions — Juooiient. 

In  an  action  on  an  accident  policy,  where 
it  appeared  that  a  check  for  part  of  the  policy 
had  been  delivered  by  the  insurer's  agent  to  in- 
sured before  his  death,  but  had  not  been  cashed, 
a  judgment  in  favor  of  the  beneficiary  ahonld 
protect  the  agent  of  the  insurer  against  the 
unpaid  check. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1789,  1790,  1792-1794;  Dec.  Dig. 
{  672.*] 

Appeal  from  C!ommon  Pleas  Circuit  Court 
of  Spartanburg  Connty;   F.  B.  Gary,  Judge. 
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Action  by  Ponetta  Wylle  against  the  Unit 
ed  States  Health  &  Accidrat  Insurance  Com- 
pany. From  a  judgment  for  plalntlfl,  defend- 
ant appeals.    Affirmed. 

John  Gary  Eyans,  of  Spartanburg,  for  ap- 
pellant Sanders  &  De  Pass,  of  Spartanburg, 
for  respondent 

FRASER,  J.  [1]  John  Q.  Wylle  took  out  a 
policy  of  accident  Insurance  with  the  appel- 
lant company,  and  on  December  27,  1910, 
was  injured  by  a  fall  from  a  ladder,  and  as  a 
result  of  the  fall  died  in  February,  1911. 
The  policy  provided  a  death  benefit  of  $300 
and  a  monthly  accident  indeipnity  of  $30. 
The  defendant  refused  payment,  and  the  case 
was  tried  before  Hon.  Frank  B.  Gary  and  a 
jury.  The  verdict  and  judgment  were  for 
the  plaintiff,  the  beneficiary  under  the  poUcy, 
for  the  full  sum  of  $300.  From  this  judg- 
ment the  defendant  appealed  upon  five  ex- 
ceptions, as  follows: 

"(1)  The  uncontradicted  testimony  shows  that 
the  insured,  John  Wylie,  deceased,  had,  before 
and  at  the  time  of  the  issuance  of  the  policy, 
insurance  of  a  like  nature  in  another  company, 
and  under  the  terms  of  the  poXcy  sued  on  here 
such  other  insurance  rendered  this  policy  null 
and  void,  and  the  verdict  should  be  for  Uie  de- 
fendant*' 

It  IB  true  the  application  for  inauranoe 
stated  that  there  was  no  other  insurance, 
but  the  agent  of  the  company  wrote  the  ap- 
plication. There  is  no  dispute  about  the 
fact  that  the  agent  knew  of  the  existence  of 
the  other  policy  of  Insurance.  The  only  con- 
flict in  the  testimony  was  that  the  witness 
for  the  appellant  said  that  Wylie  told  him 
that  he  was  on  his  way  to  cancel  it,  and  the 
witness  for  the  respondent  said  that  the 
agent  of  the  alppellant  told  him  it  did  not 
make  any  difference.  The  record  dx>es  not 
show  that  the  existence  of  other  insurance 
rendered  the  policy  void,  and,  unless  it  did 
show  It,  this  court  cannot  declare  this  policy 
void  on  that  ground. 
2.  The  second  exception  is  as  follows : 
"(2)  The  uncontradicted  testimony  shows  that 
the  insured,  John  Wylie,  during  his  lifetime, 
for  a  valuable  consideration,  released  the  com- 
pany by  an  instrument  in  writing  of  all  liabil- 
ity under  the  policy  sued  on  In  this  case,  and, 
there  being  no  evidence  of  fraud  In  obtaining 
said  release,  the  verdict  should  be  for  the  de- 
fendant" 

The  presiding  judge  told  the  Jury  that  If 
tbey  found  that  there  was  any  fraud  in  pro- 
curing the  release,  then  the  release  was  void. 
Ihe  correctness  of  this  charge  is  not  ques- 
tioned, and  nnder  it  the  jury  had  the  right 
from  the  evidence  to  disregard  the  release. 

S.  The  third  exception  is  as  follows ; 

"(8)  The  uncontradicted  testimony  shows  that 
the  insured,  John  Wylie,  accepted  during  the 
lifetime  of  John  Wylie  the  check  of  the  agent 
of  the  defendant  company  for  $25  in  full  set- 
tlement of  all  liability  under  the  policy  sued  on 
in  this  case,  and  the  i-vidisputed  testimony 
shows  that  such  check  b<ra  never  been  returned 
or  tendered  to  the  defendant  company  or  its 
agents  before  th«  commencement  of  this  action. 


and  for  that  reason  the  verdict  should  be  for 
the  defendant." 

The  record  shows  that  the  respondent's  at- 
torneys offered  to  return  the  check,  and  this 
exception  cannot  be  sustained. 

[2]  4.  The  fourth  exception  la  as  follows: 
"The  undispnted  testimony  shows  that  the 
policy  sued  on  In  this  case  was  never  delivered 
to  John  Wylie  until  after  he  had  received  the 
injuries  alleged  to  have  caused  his  death,  and 
at  that  time  he  claimed  to  be  in  good  health, 
and  had  not  actually  paid  the  premium  due  to 
receive  the  policy,  and  nnder  its  terms  such 
conduct  worked  a  forfeiture  of  the  policy,  and 
the  verdict  should  be  for  the  defendant" 

The  record  does  not  show  that  the  i>olicy 
was  to  take  effect  only  nxtm  the  time  of  de- 
livery and  not  from  the  time  the  application 
was  accepted  and  the  policy  issued.  As  to 
the  nonpayment  of  the  premium,  there  was 
a  conflict  in  the  testimony.  The  appellant's 
witness  stated  that  he  went  to  see  Vvylie  and 
asked  him  if  he  had  paid  the  premium,  and 
Wylie  Said  he  had  paid  it  The  appellant's 
witness,  without  objection,  put  Wylie's  state- 
ment in  evidence,  and  that  made  it  a  ques- 
tion for  the  jury  to  say  whether  they  would 
believe  it  or  not  This  exception  is  over- 
ruled. 

[3]  6.  Exception  6  is  as  follows: 

"In  that  his  honor  erred  in  refusing  to  allow 
the  witness  Ponetta  Wylle  to  answer  the  fol- 
lowing question:  Q.  Did  yon  ever  pay  the  $3, 
the  first  assessment?  the  error  l>eing  that  said 
question  was  proper  and  relevant  to  the  issues 
made  in  the  case. 

This  exception  is  overruled.  There  is  noth- 
ing in  the  record  to  show  that  Ponetta  Wylie 
was  under  any  obligation  to  pay  the  premi- 
um, and  the  question  was  irrelevant 

[4]  Inasmuch  as  the  check  of  the  agent  of 
the  appellant  is  outstanding,  it  is  nothing  but 
right  that  the  agent  of  the  appellant  should 
be  protected,  and  it  is  therefore  adjudged 
that  a  new  trial  be  granted  unless  the  re- 
spondent shall  return  the  unpaid  check  to 
the  appellant  or  its  agent,  or  in  lieu  thereof 
shall  credit  the  judgment  with  the  amount 
of  the  check;  but  if  the  respondent  sliall 
comply  with  this  requirement  then  the  judg- 
ment is  hereby  affirmed. 

GARY,  G.  J.,  and  HTDRICK,  WATTS, 
and  GAGE,  JJ.,  concur. 


(M  s.  c.  SU) 
W,  J.  ANDREWS  ft  SON  ▼.  ATLANTIC 
COAST  LINE  R.  CO.    (No.  8886.) 

(Supreme  Court  of  South  Carolina.    July  17, 
1914.) 

1.  CABBmS  (f  20*)— Loss  OR  FRBiaHT^PKN- 

ALTIXS— ESTOPFXL. 

Where,  in  an  action  against  a  carrier  for 
loss  on  freight,  and  $60  penalty  for  nonpayment 
within  40  days,  it  appeared  that  plaintitfs  re- 
ceived in  due  time  through  their  agent  an  or- 
der for  the  amount  of  the  loss  and  failed,  until 
after  the  penalty  accrued,  to  return  same  or 
notify  defendant  that  it  would  not  be  accepted 
in  lieu  of  money,  though  they  had  previously 
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accepted  like   orders,   they  were   estopped   to 
claim  the  penalty. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  U  83^9,  133,  927;  Dec.  Dig.  { 
20.  •] 

2.  Cabboerb  (S  20*)— Loss  on  Fbeight^Pbk- 
altt  fob  nonpatmidnt— bxclusion  of  evi- 
DENCE. 

In  an  action  against  a  carrier  for  loss  on 
freight  and  a  penalty  for  nonpayment  within  40 
days,  evidence  of  defendant's  dealings  with  oth- 
er claimants  was  properly  excladed. 

TEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  33-49, 133,  927 ;  Dec.  Dig.  {  20.*] 

3.  Cabbibbs  (j  20*)— Loss  on  Fbbight— Pkn- 

ALTT  FOB  NoNPArMENi;— BJXCLUBION  OF  Evi- 
DBNCB. 

Where  in  an  action  against  a  carrier  for 
loss  on  freight  and  a  penalty  for  nonpayment 
within  40  days,  the  defense  was  that  payment 
had  been  made  within  the  40  days  by  an  order 
accepted  and  retained  by  plaintiffs,  it  was  er- 
ror to  exclude  evidence  of  former  dealings  be- 
tween the  parties,  wherein  plaintiffs  had  ac- 
cepted and  retained  like  orders. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  33-49, 188,  927 ;  Dec.  Dig.  {  20.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Snmter  County ;  XI1O0.  S.  Sease,  Jndge. 

Action  by  W.  X  Andrews  &  Son  against  tlie 
Atlantic  Coast  Line  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Mark  Reynolds  and  L.  W.  McI;emore,  both 
of  Sumter,  for  appellant  IJ.  D.  Jennings  and 
R.  D.  Epps,  both  of  Sumter,  for  respondent 

FRASER,  J.  [1]  This  is  an  action  for  72 
cents  loss  on  freight  and  550  penalty,  for 
nonpayment  within  40  days.  There  Is  evi- 
dence that  an  agent  of  the  defendant  called 
at  the  plaintiff's  place  of  business  and  left 
an  order  for  the  payment  of  the  72  cents 
within  the  40  days ;  that  the  place  of  destina- 
tion was  not  a  i>ay  station  and  the  order  was 
payable  at  Sumter,  several  miles  away;  that 
one  of  the  plaintiffs  knew  that  the  order  was 
in  his  store,  but  did  not  return  It,  nor  notify 
the  agent  that  he  would  not  accept  it,  until 
after  the  expiration  of  the  40  days.  One  of 
the  plaintiffs  testified: 

"Q.  Then  don't  you  think  he  had  the  right 
to  assume  that  you  had  gone  and  gotten  your 
money?  A.  I  guess  he  could  suppose  so  if  he 
wanted  to,  for  I  had  been  taking  payment  that 
way;   the  ones  that  passed  through  his  hands." 

The  plaintiffs  were  not  bound  to  take  any- 
thing but  money,  but  th^  could  not  legally 
demand  or  bring' suit  for  the  money  wUle  he 
still  held  the  defendant's  order  for  the  mon- 
ey. The  evidence  is  not  clear  as  to  when  the 
order  was  returned.  One  of  the  plaintiffs  at 
first  refused  to  return  the  order.  If  the 
plaintiffs  received  through  their  agent  an  or- 
der for  the  money,  and  they  knew  it  had  been 
delivered  as  payment  and  had  received  other 
orders  as  payment,  and  did  not  notify  the 
defendant  that  the  order  would  not  be  ac- 
cepted as  payment  until  the  penalty  had  ac- 
crued, then  the  plaintiffs  are  estopped  to 
claim  the  penalty. 


[2, 3]  The  magistrate  was  not  in  error  la 
excluding  evidence  as  to  dealings  with  other 
claimants,  but  was  in  error  in  excluding  evi- 
dence as  to  the  former  dealings  with  plain- 
tiffs. 

There  are  many  exceptions  in  which  there 
are  many  repetitions,  but  the  above  covers 
them  alL 

The  judgment  is  reversed. 

GARY,  O.  J.,  and  HZDRICK,  WATTS,  and 
GAGE,  33^  concur. 

"'°°°°°"  (98  S.  C.  206) 

TAYLOR  T.   SPARTANBtmO   RT.,   OA8   A 
ELECTRIC  CO. 

HENDERSON  ▼.  SAME.    (No.  8883.) 

(Supreme  Court  of  South  Carolina.    Jnler  16; 
1914.) 

1.  Cabbibbs  (i  248*)— Casbiagx  or  Passbn- 

OBBS— RBOVUkTIONS. 

A  Street  railroad  company  has  a  right  to 
make  and  enforce  reasonable  mles. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §{  994-096;    Dec.  Dig.  i  21&*] 

2.  Cabbibbs  (I  267*)  —  Tickets  and  Tbans- 
FBRs— Reasonableness  of  Regulations. 

A  rule  of  a  street  car  company  reouiring 
a  person  holding  a  transfer  ticket  to  take  the 
next  succeeding  car  at  the  point  designated  on 
the  transfer  is  reasonable,  as  a  protection 
against  imposition  and  fraud. 

[Ed.  Note.— For  other  cases,  see  Garners, 
Cent  Dig.  H  994-996;  Dec.  Dig.  i  267.*] 

3.  Cabbiebs  (I  856*)— Ejection— tTbansfer. 

A  street  car  company  whose  regulations 
required  persons  holding  transfers  to  take  the 
next  succeeding  car  at  tat  point  designated  was 
justified  in  refusing  transfers  of  passengers 
boarding  the  car  at  about  100  yards  from  such 
point,  and  in  demanding  fare  from  them,  and, 
on  their  refusal  to  pay,  was  not  liable  for  their 
ejection. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  f{  1409,  1410, 1423-1482;  Dec.  Dig. 
I  366.*] 

Appeal  from  Common  Pleas  drcait  Court 
of  Spartanburg  County;  B.  W.  Memminger, 
Judge. 

Actions  by  Noah  D.  Taylor  and  by  David 
W.  Henderson  against  the  Spartanburg  Rail- 
way, Gas  Sc  Electric  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed, 
and  complaints  dismissed. 

Sanders  ft  De  Pass,  of  Spartanburg,  tor 
appellant.  C.  P.  Sims,  ot  Atlanta,  for  re- 
spondents. 

WATTTS,  J.  These  actions  were  brought 
to  recover  punitive  damages  on  account  of 
the  alleged  willful,  wanton  ejection  of  the 
plaintiffs  from  a  car  of  defendant  in  the  city 
of  Spartanburg.  The  facts  developed  at  trial 
were  in  substance,  tliat  on  November  13, 
1910,  the  plaintiffs  boarded  one  of  defend- 
ant's cars  at  Arkwrlght,  on  South  Church 
street,  in  the  dty  of  Spartanburg,  and  paid 
the  fare  demanded.  A  "transfer  ticket"  was 
given  to  each  of  them  for  the  purpose  of  al 
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lowing  them  to  transfer  from  Church  Street 
line  to  the  next  succeeding  car  going  east  on 
the  Main  Street  line.  These  transfers,  In 
accordance  with  the  rule  of  the  company, 
provided  that  plaiutiffs  would  take  the  next 
succeeding  car  at  the  transfer  point  Indicated 
on  the  ticket,  to  wit,  where  Main  and  Church 
streets  cross  each  other.  The  plaintiffs  did 
not  board  the  car  at  this  place,  but  walked  up 
Main  street  to  Liberty  street,  about  200 
yards  from  the  place  of  transfer,  and  there 
got  on  the  car  going  in  the  direction  they  de- 
sired to  go.  The  conductor  refused  to  honor 
these  transfers,  and  when  the  car  stopped  at 
the  next  stopping  place  the  plaintiffs  refused 
to  pay  the  fare  demanded  and  disembarked 
from  tiie  car.  There  was  a  total  absence  of 
any  evidence  on  the  part  of  the  plaintiffs 
stowing  any  violence  or  rudeness  on  the  part 
of  the  conductor,  but  the  evidence  was  that 
he  was  courteous  and  polite  in  his  demeanor, 
and  was  only  trying  to  enforce  the  rules  of 
the  company  as  made  for  his  direction.  At 
the  conclusion  of  plaintiffs'  evidence  a  mo- 
tion for  a  nonsuit  was  made  by  the  defendant 
and  refused.  When  all  of  the  evidence  was 
in  a  motion  was  made  by  defendant  for  a 
direction  of  verdict,  which  was  refused; 
his  honor  holding  that  it  was  a  questioD  for 
the  Jury  to  determine  whether  the  rule  of  the 
company  was  a  reasonable  one  and  whether 
the  rights  of  the  plaintiffs  had  been  willfully 
evaded  or  recklessly  disregarded.  The  Jury 
rendered  a  verdict  in  favor  of  each  of  the 
plaintiffs  for  $35,  and  defendant  appeals,  and 
alleges  error  on  the  part  of  his  honor  in  not 
granting  a  nonsuit  or  directing  a  verdict  as 
asked  for  and  leaving  it  to  the  jury  to  deter- 
mine the  issues  submitted. 

[1]  A  street  railway  company  has  a  right 
to  make  and  enforce  reasonable  rules.  1 
ElUott  on  Railroads,  f|  188,  200,  202 ;  Funder- 
barg  V.  By.,  81  S.  C.  143,  61  S.  B.  1076,  21  L. 
R.  A.  (N.  S.)  868. 

[2, 3]  We  see  nothing  in  the  rule  requiring 
a  person  holding  a  transfer  ticket  to  take  the 
next  succeeding  car  at  the  point  designated 
that  Is  unreasonable.  There  was  no  evidence 
to  show  that  when  a  passenger  once  i>aid 
tbat  he  was  entitled,  as  a  matter  of  right,  to 
call  for  and  demand  a  transfer  ticket  atul 
ride  to  the  point  of  his  destination  on  any 
car.  The  car  company  had  the  right  to 
make  and  enforce  reasonable  rules  for  its 
protection  against  imposition  and  fraud.  In 
this  case  the  plaintiffs  were  furnished  trans- 
fers, and  if  they  had  followed  the  instruc- 
tions on  these  transfers  they  would  have  seen 
that  the  transfers  would  not  be  honored  un- 
less they  took  the  next  succeeding  car  at  the 
point  designated  in  the  transfers,  being  in 
these  cases  where  Main  and  Church  streets 
cross  each  other.  To  allow  a  passenger  who 
obtains  a  transfer  to-  board  a  car  at  any  time 
or  at  any  other  point  than  that  fixed  by  the 
transfer  would  nullify  this  reasonable  rule  of 


the  company,  which  by  both  authority  and 
reason  it  has  the  right  to  make,  and  the  con- 
ductor was  Justified  in  demanding  fare  and 
not  receiving  the  transfers  when  the  passen- 
ger enters  the  car  at  a  point  other  than  that 
prescribed  by  the  transfer  check  which  the 
passengers  had  accepted,  and,  if  passenger 
refuses  to  pay  under  such  circumstances,  the 
company  Is  not  liable  for  ejecting  Iiim. 
Clark's  Accident  Law  (Street  Railway,  2d 
£».)  p.  183,  {  81.  The  plaintiffs  should  have 
boarded  the  car  at  the  point  designated  by 
the  transfer.  The  uncontradicted  testimony 
shows  that  they  walked  some  distance  away 
from  this  point  and  boarded  the  car  at  a  dif- 
ferent place ;  this  they  did  not  have  the  right 
to  do  without  paying  the  fare.  When  the 
transfers  were  refused  and  fare  demanded, 
plaintiffs  were  Informed  in  a  polite  manner 
that  they  must  pay  or  get  off,  and  the  car 
was  stopped  and  plaintiffs  got  off.  There  is 
no  evidence  in  the  case  that  shows  that  the 
plaintiffs  were  In  any  manner  damaged,  in- 
convenienced, rudely  treated.  Insulted,  annoy- 
ed, or  that  there  was  any  wrongful  invasion 
of  their  rights,  or  that  there  was  any  Issuable 
facts  for  the  Jury  to  pass  upon,  and  his  honor 
was  in  error  In  not  granting  a  nonsuit  or  di- 
recting a  verdict  for  the  defendant  as  asked 
for. 

The   judgments   are   reversed,   and   com- 
plaints dismissed. 

GART,  a  J.,  and  HYDRIOK,  FRASBR, 
and  GAOE,  JJ.,  ooncar. 


(W  S.  C.  168) 
FIRST  NAT.  BANK  v.  CAROLINA  MID- 
LAND WAREHOUSE  CO.  et  at 
(No.  8872.) 

(Supreme  Court  of  South  Carolina.    July  15, 
1814.) 

ExKCXmOIT  (J  98*)— RkVIVAI/— LnOTATIONB. 

The  procedure  prescribed  by  •  Code  Civ. 
Proc.  1915,  {{  347-548,  for  the  revival  of  an 
execution,  moat  be  taken  witUn  ten  years  aft- 
er rendition  of  judgment 

[E^  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  {{  19B-202;   Dec  Dig.  {  98.*] 

Appeal  from  Common  Pleas  Circuit*  Court 
of  Barnwell  County;    Geo.  W.  Gage,  JudRe. 

Summons  by  the  First  National  Bank 
against  the  Carolina  Midland  Warehouse 
Company  and  others  to  renew  an  execution. 
From  a  Judgment  denying  relief  without 
prejudice  to  plaintiff  to  prosecute  his  remedy 
In  another  way,  plaintiff  appeals.    A£Brmed. 

Thos.  M.  Boulware,  of  Barnwell,  for  ap- 
pellant. J.  M.  Patterson,  of  Allendale,  for 
respondents. 

WATTS,  J.  OThis  was  a  summons  to  re- 
new an  execution,  and  was  heard  by  his 
honor.  Judge  Gage,  at  the  fall  term  of  the 
court,  in  1913,  for  Barnwell  County.  The 
summons    recited    that    the    judgment:    was 
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obtained  and  entered  upon  and  execution  is- 
sued thereon  April  10,  1895,  from  the  court, 
bat  that  the  active  energy  had  expired,  and 
defendants  were  summoned  to  show  cause 
why  the  same  should  not  be  renewed  at  the 
next  term  of  court  The  defendants  answer- 
ed and  alleged  that  more  than  ten  years  had 
elapsed  since  the  rendition  and  entry  of  the 
judgment  and  that  the  Uen  thereof,  if  any, 
had  been  lost  His  honor  refused  the  mo- 
tion without  prejudice  to  the  plaintiff  to 
prosecute  his  remedy  In  any  other  way  he 
sees  fit  except  that  determined  In  this  pro- 
ceeding. The  plaintiff  appeals  and  by  three 
exceptions  alleges  error  on  the  part  of  his 
honor.  At  the  hearing  exceptions  2  and  3 
were  abandoned.  The  first  exception  is  as 
follows : 

ri)  Because  his  honor  erred  in  sustaininK  and 
holding  sufficient  the  return  made  by  the  defend- 
ant C.  M.  Edenfield  to  the  summona  to  renew 
execution  on  said  judgment,  in  that,  this  beinK. 
not  a  summons  to  revive  said  judgment,  but  a 
summons  to  renew  execution,  which  is  the  equiv- 
alent of  a  motion  for  leave  to  issue  execution. 
His  honor  erred  in  applying  the  law  governing 
the  revival  of  judgments  and  in  not  holding  that 
the  plaintiff  could  apply  to  the  circuit  court  for 
leave  to  issue  execution  on  its  judgment  after 
10  yeara  from  its  date  and  within  20  years 
therefrom. 

This  exception  is  overruled.  Sections  347- 
349  of  Code  of  Laws  of  1912  provides  how 
an  execution  can  be  received  and  that  It 
must  be  within  ten  years  after  rendition  of 
Judgment  Blohme  v.  Schmancke,  81  S.  O. 
89,  61  8.  E.  1060,  and  cases  therein  dted. 

Judgment  affirmed. 

GARY,  C.  J.,  and  HYDRICK  and  FRAS- 
GR,  JJ..  concur.    GAGE,  3.,  disqualified. 


(98  S.  C.  180) 

BARNETT  V.  GOTTLIEB.    (No.  8877.) 

(Supreme  Court  of  South  Carolina.    July  16, 
1914.) 

1.  Tbiai.  (§  25*)— Argument  of  CJoTxwsEt— 
Right  to  Open  and  Ci.osb— Rules — En- 
fobcbment. 

The  court  must  enforce  rule  59,  relating 
to  the  right  to  open  and  close  the  argument, 
and  the  burden  is  on  the  successful  party 
wrongfully  permitted  to  close  the  argument  to 
show  waiver  of  the  right  by  the  defeated  party. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {f  44-75;  Dec.  Dig.  {  25.»] 

2.  Tbial  (i  110*)— Examination  of  Wftness- 

ES— NUMBEB   OF   COUNSEL— RULE    OF    CoURT. 

The  trial  judge  may  in  bis  discretion  dis- 
pense with  the  requirements  of  rule  31,  which 
provides  that  only  one  counBel  on  each  side 
shall  examine  or  cross-examine  a  witness. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ont 
Dig.  S  271 ;   Dec.  Dig.  i  110.*] 

3.  Evidence  (|  496*)  —  Opinion  —  Adequa- 
cy OF  Fine. 

In  an  action  for  damages  for  assault  and 
battery,  the  testimony  of  the  magistrate  fining 
defendant  for  the-  assault  and  battery,  that  he 
considered  that  $5  imposed  a  sufficient  fine  for 
the  offense,  was  incompetent  and  prejudicial,  in 


the  absence  of  any  foundation  on  whidi  to  give 
an  opinion. 

[Ed.  Note.— For  other  cases,  see  Bvidencei 
Cent  Dig.  |  2284;  Dec.  Dig.  {  496.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Marion  County ;  N.  F.  Rice,  Judge. 

Action  by  Nathan  Bamett  against  Samuel 
li.  Gottlieb.  From  a  Judgment  for  defendant 
plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

Nathan  Bamett,  of  St  Stephens,  for  ap- 
pellant Hoyt  McMlUan,  of  MuUlns,  for  re- 
spondent 

WATTS,  J.  TUB  was  an  action  for  dam- 
ages for  an  assault  and  battery.  The  de- 
fendant was  arrested  and  held  for  ball  under 
section  238  of  Code  Civ.  Proc.  1912.  He  fur-- 
nlshed  ball,  and  the  cause  was  tried  at  the 
April  term  of  the  court,  1913,  before  Judge 
Rice  and  a  Jury.  The  defendant  did  not 
appear  in  person,  but  was  represented  by 
counsel.  The  sureties  on  the  defendant's 
bond  were  also  represented  by  counsel.  The 
jury  returned  a  verdict  in  favor  of  the  de- 
fendant A  motion  for  new  trial  was  made 
and  refused.  Defendant  appeals,  and  by  five 
exceptions  asks  reversal. 

[1]  The  third  exception  imputes  error  on 
•the  part  of  his  honor  In  permitting  counsel 
for  defendant  to  reply  to  the  argument  of 
plaintiff  to  the  jury,  giving  counsel  for  de- 
fendant the  opening  and  closing  argument  to 
the  Jury.  Under  rule  59  of  the  circuit  court, 
under  the  pleading  In  this  case  the  plaintiff 
was  entitled  to  open  and  close  the  argument 
in  the  cause.  It  Is  true  that  the  record 
fails  to  disclose  that  the  plaintiff  claimed  his 
rights,  but  it  was  the  duty  of  the  court  to 
enforce  the  rules,  and  the  burden  is  on  the 
respondent  to  show  waiver  of  this  privilege 
on  the  part  of  the  appellant  and  no  attempt 
is  made  to  do  this. 

[2]  During  the  examination  of  witnesses, 
the  court  permitted  both  Mr.  Johnson,  who 
represented  the  sureties  on  the  defendant's 
bond,  and  Mr.  McMillan,  who  represented  the 
defendant,  to  examine  the  witnesses,  and  the 
plaintiff  protested,  and  we  flud  the  following: 

"Mr.  Bamett  (addressing  the  court):  May  it 
please  your  honor,  I  want  the  protection  of  the 
court  and  only  one  lawyer  to  be  examining  me. 
The  Court:  Mr.  Bamett,  the  court  aUowa. 
more  than  one  lawyer.  This  thing  is  getting 
tiresome  to  me.  Mr.  Bamett:  It  is  gettinr 
tiresome  to  me,  too." 

It  was  clearly  within  the  right  of  the 
Judge  to  dispense  the  requirements  of  rale 
31  of  circuit  court,  which  provides  that  only 
one  counsel  on  each  side  shall  examine  or 
cross-examine  a  witness,  and  not  more  than 
one  side  shall  sum  up  or  be  heard  In  any 
cause,  but  it  was  his  duty  to  enforce  the  rale 
as  to  the  plaintiff's  right  to  open  and  close, 
and,  when  his  honor  told  the  plaintiff  his 
objections  were  getting  tiresome  to  the  court, 
it  was  calculated  to  deter  the  plaintiff  from 
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further  nnewbtg  his  objections  along  tills 
line,  and  while  his  honor  had  the  right  to 
exercise  a  dlscretlcm  In  reference  to  rule  31 
of  the  circuit  court,  he  had  no  right  to  sus- 
pend or  change  rule  58  of  the  circuit  court, 
and  the  exception  must  be  sustained. 

[J]  Exception  1  complains  of  error  In  per- 
mitting evidence  over  objection,  among  other 
things  the  following  from  the  witness  Ganls, 
who  was  the  mayor  at  Nichols: 

*^ow  mnch  can  you  fine  a  man?"  Answer: 
"$100."  "How  much  did  you  fine  him?"  An- 
swer: "$5."  "Did  jon  consider  $6  a  saffident 
fine  as  punishment  for  his  offense?"  Answer: 
"I  thought  that  was  a  plenty  when  the  man 
came  up  Uke  be  did  and  not  being  arrested." 

This  was  clearly  Incompetent  and  highly 
prejudicial  to  the  plaintiff.  It  permitted  the 
witness  to  give  his  opinion  to  the  Jury  that 
the  defendant  had  been  sufficiently  punished 
and  that  the  plalntlfT  had  not  been  damaged 
by  the  alleged  Indignity  of  being  assaulted 
and  beaten.  The  witness  did  not  lay  the 
foundation  to  give  an  opinion  as  required  in 
Selbles  V.  Blackwell.  1  McHul.  66;  Jones  v. 
Fuller,  19  S.  C.  70,  45  Am.  Rep.  7<H ;  Cfheml- 
cal  Co.  V.  Klrven,  67  S.  O.  448,  86  S.  B.  745. 
The  admission  of  this  testimony  was  clearly 
erroneous  and  prejudicial,  and  the  exc^H 
tion  must  be  sustained. 

It  Is  unnecessary  to  consider  the  other 
exceptions. 

The  judgment  Is  reversed  and  new  trial 
granted. 

OART.  a  J.,  and  HYDRICK,  FRASER, 
and  OAQE^  J  J.,  ooncnr. 

(98  8.  C.  171) 

BASTERLINQ  et  aL  v.  ODOM.     (No.  8874.) 

(Supreme  Court  of  South  Carolina.     July  16, 
1914.) 

1.  Pbockss  (S  54*)— Service. 

Tinder  Code  Civ.  Proc  1912,  i  183,  pro- 
viding (or  service  by  the  sheriff  of  the  county 
where  defendant  may  be  found,  or  by  any  other 
person  not  a  party  to  the  action,  where  the 
venue  of  an  action  for  claim  and  delivery  was 
laid  in  C,  but  the  parties  resided  in  M.,  the 
process  was  properly  served  in  M.  by  a  non- 
official  person  not  a  party  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  {  66;    Dec.  Dig.  {  64. »] 

2.  Appeal  and  Ebbob  (I  00*)— Orders  Ap- 

PEALABLB— ISSXTES  INVOLVINQ   MkBITS. 

Where  the  venue  of  an  action  for  claim 
and  delivery  of  certain  cattle  laid  in  C.  was 
chanced  to  M.  for  convenience  of  witnesses,  er- 
ror u)  directing  the  sheriff  of  M.  to  seize  the 
cattle  in  C.  for  immediate  delivery  to  plaintiff 
did  not  present  an  issue  "involving  the  merits," 
and  was  therefore  not  a  matter  on  which  to 
base  an  appeal  authorized  by  Code  Civ.  Proc 
1912,  I  11,  par.  1. 

[Ed.  Note. — For  other  cbses,  see  Appeal  and 
Error,  Cent  Dig.  if  590-611;  Dec.  Dig.  {  90.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;   Franic  B.  Gary,  Judge. 

Action  by  H.  T.  and  A.  O.  Easterling,  co- 
partners, against  C.  D.  Odom.     From  Inter- 


locutory orders  in  faror  of  plaintUTs,  defend- 
ant appeals.    Dismissed. 

Gibson,  Muller  &  Tlson,  of  Dillon,  for  appel- 
lant D.  D.  McColl,  Jr.,  of  Benuettsville,  for 
tesponden'ts. 

GAGE,  J.  The  action  la  manifestly  for 
claim  and  delivery  of  five  head  of  cattle.  The 
venue  was  laid  in  Chesterfield,  wherein  the 
cattle  had  been  put  to  pasture  on  defendant's 
land.  All  the  parties  then  and  now  resided 
In  Marlboro,  (joncurrently  with  the  Issuance 
of  summons  and  complaint,  the  plaintiffs  de- 
manded the  "immediate  delivery"  of  the  cat- 
tle (Code  of  Procedure,  {  257) ;  but  the  sher- 
iff of  Chesterfield  had  not  executed  that  rem- 
edy nor  had  he  served  the  summons  and  com- 
plaint Both  were  served  in  Marlboro  by  "an- 
other person  not  a  party  to  the  action."  Code 
Procedure,  |  183.  The  plaintiffs  then  moved 
the  circuit  court  to  change  the  venue  to  Marl- 
boro for  the  convenience  of  witnesses  (Code 
Procedure,  i  176),  and  also  for  direction  to 
the  sheriff  of  Marlboro  to  seize  the  cattie  In 
Chesterfield  for  "Immediate  delivery."  The 
motion  was  granted.  The  defendant  consent- 
ed to  a  change  of  venue,  but  dissented  from 
all  service  of  process  by  another  than  the 
sheriff  of  Chesterfield,  and  from  direction  for 
seizure  by  sheriff  of  Marlboro. 

So  practically  the  appeal  makes  only  two 
Issues,  though  there  are  six  exceptions.  The 
first  is:  Ought  there  to  have  been  excIuEdve 
service  of  process  by  the  sheriff  of  Chester- 
field? The  second  is:  Did  the  circuit  court 
have  power  to  direct  the  sheriff  of  Marlboro 
to  go  into  the  pasture  of  Chesterfield,  take 
the  cattie,  and  carry  them  Into  Marlboro? 

[1]  On  the  first  issue,  the  provisions  of  the 
Code  are  conclusive  against  the  appellant 
Section  183  provides  for  service  by  the  "sher- 
iff of  the  cotmty  where  the  defendant  may  be 
found,  or  by  any  other  person  not  a  party  to 
the  action." 

The  defendant  was  not  "found"  In  Ches- 
terfield; he  was  in  Blarlboro,  and  was  there 
served  by  David,  who  was  not  a  party  to  the 
action. 

[2]  The  second  Issue  presents  nothing  "in- 
volving the  merits,"  and  is  therefore  not  a 
matter  to  be  appealed.  Code  of  Procedure,  { 
11,  par.  1, 

The  plaintiff  had  a  tight  to  immediate  de- 
livery, and  the  defendant  had  a  right  to  a 
redelivery.  How  these  rights  are  to  be  or- 
dinarily ^forced  is  set  out  in  the  Code  of 
Procedure;  but  that  they  have  not  be^i  so 
enforced  is  not  material  on  appeal,  when  the 
cattle  of  the  parties  In  the  p]»perty  Is  not 
imperiled. 

The  judgment  of  this  court  Is  that  the  ap- 
peal be  dismissed,  and  it  is  so  ordered. 

GARY,  O.  3.,  and  HYDBICJK,  WATTS,  and 
FRASER,  JJ.,  concur. 
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SULLIVAN  T.  KING  et  al.    (No.. 8911.) 

(Sapreme  Oonrt  of  Sooth  Carolina.     July  20, 

1914.) 

1.  JUSTICKS  OF  THE    PKACB    (j   10*)— BZMOVAI. 

— PowBB  OF  Governor. 

The  Governor  has  no  power  to  suspend  a 
magistrate,  without  first  giving  him  a  reason- 
able opportunity  to  be  heard  on  the  charge  of 
miscon^et,  and  an  unlawful  removal  does  not 
create  a  vacancy. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  16;   Dec.  Dig.  i  10.*] 

2.  JUOTIOSS  OF  TBI  PKAOK    (I  10*)— KUCOTAI. 
— POWBB  OF  OOVKBNOB. 

Where  a  magistrate  served  to  show  canse 
before  the  Governor  why  he  shonld  not  be  sus- 
pended from  the  office  made  return  in  person, 
and,  with  his  attorney,  attended  the  hearing  be- 
fore the  Governor,  who  announced  that  notice 
would  be  given  before  any  further  action  was 
taken,  and  the  Governor  subsequently  called  a 
meeting  of  the  members  of  the  House  of  Repre- 
sentatives for  the  connty  of  the  magistrate, 
without  notice  to  the  ma^strate  or  the  senator 
from  the  magistrate's  county,  and  at  the  meet- 
ing the  magistrate  was  suspended,  the  action 
of  the  Governor  was  void. 

[Bd.  Notev— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  (  16;   Dec.  Dig.  |  10.*] 

Appeal  from  Common  Fleas  Clrcnlt  Court 
Of  Anderson  Codnty;  H.  F.  Rlcek  Judge. 

"To  be  officially  reported." 

Mandamus  by  A.  B.  Sullivan  agalust  J. 
Mack  King  and  otbers,  County  Supervisors, 
and  the  County  Board  of  Comml8sloner8  of 
Anderson  County,  and  others,  to  compel  the 
payment  of  a  salary  to  petitioner.  From  a 
Judgment  granting  reUef,  defendant  B.  F. 
Wilson  appeals.  Beversed,  and  petition  dis- 
missed. 

Bonham,  Watkins  &  Allen  and  Quattle- 
baum  &  Cochran,  all  of  Anderson,  for  api>el- 
lant  J.  M.  Paget  and  Kurtz  P.  Smith,  both 
of  Anderson,  for  respondent. 

OABX,  O.  J.  This  is  an  appeal  from  an 
order  of  the  circuit  court  requiring  the  fiscal 
officers  of  Anderson  county  to  pay  the  salary 
of  the  petitioner,  on  the  ground  that  he  was 
the  duly  appointed  magistrate  during  the 
time  mentioned  in  his  petition. 

The  petition  alleges: 

That  on  the day  of  April,  1913,  Magis- 
trate B.  F.  Wilson,  holding  the  office  of  mag- 
istrate at  Anderson.  S.  C,  was  duly  suspended 
from  his  office  by  the  Governor  of  the  state  of 
South  Carolina,  after  due  notice  and  hearing, 
and  is  still  suspended  from  said  office.  That 
on  the  23d  day  of  April,  1013,  your  i>etitioner 
was  appointed  and  commissioned  by  the  Gov- 
ernor as  a  magistrate  at.  Anderson,  S.  C,  in 
the  place  of  the  said  B.  F.  Wilson,  so  suspended. 

The  answer  of  B.  F.  Wilson  to  the  rule 
to  show  cause  contains  the  following  al- 
legations: 

(1)  "That  he  was  appointed  to  the  office  of 
magistrate  at  the  city  of  Anderson,  S.  C,  by 
Governor  Blease,  by  and  with  the  advice  and 
consent  of  the  Senate,  and  duly  confirmed  and 
was  commissioned  on  the  8th  day  of  February, 
1911." 

(2)  "That  no  successor  to  this  respondent  as 
ma^strate  at  Anderson,  fi.  C,  has  ever  been 


appointed  by  and  with  the  advice  and  consent  of 
the  Senate,  and  this  respondent,  at  the  time  set 
forth  in  the  petition,  was  holding  said  office, 
and  still  holds  the  same,  under  the  appointment 
made  by  the  Governor  of  this  state  on  Febru- 
ary 8.  1911,  as  hereinabove  set  forth." 

(3)  That  respondent  has  never  been  legally 
suspended  from  the  office  of  magistrate.  That 
on  March  8,  1913,  respondent  was  served  with 
a  rule  to  show  cause  before  the  Governor,  on 
March  IS,  1913,  why  he  should  not  be  suspended 
from  the  office  of  magistrate  for  Anderson  coun- 
ty, and  that  he  made  return  to  said  rule,  and 
in  person,  with  his  attorney,  attended  the  hear- 
ing of  said  return  before  the  Governor.  That, 
when  the  return  had  been  heard,  the  Governor 
took  the  papers  and  stated  to  respondent's  at- 
torney, in  the  presence  of  respondent  that,  be- 
fore any  further  action  was  taken,  he  should 
have  notice.  That  thereafter,  to  wit,  on  April 
',  1913,  the  Governor  called  a  meeting  of 


the  members  of  the  House  of  Representatives 
for  Anderson  ooun^,  which  meeting  was  held 

at  Anderson,  S.  C.,  on  April ,  1913;  but 

no  notice  was  given  to  the  senator  from  Ander- 
son county  of  said  meeting,  nor  was  said  sen- 
ator present  at  said  meeting,  nor  was  he  given 
any  opportunity  to  be  present.  That  no  no- 
tice was  given  to  the  respondent  nor  his  attor- 
ney of  said  meeting,  and  neither  the  respondent 
nor  bis  attorney  were  present  at  said  meeting, 
nor  were  tbev,  or  either  of  them,  given  an  op- 
portunity to-be  present  That  at  said  meeting, 
of  which  respondent  had  no  notice,  the  Gov- 
ernor heard  and  received  charges  against  this 
respondent  the  exact  nature  of  which  is  to  this 
respondent  unknown,  as  they  have  never  been 
disclosed  or  submitted  to  him  by  the  Governor 
for  anv  reply  or  defense  respondent  might  have 
to  make  to  said  charges,  and  at  said  meeting 
the  Governor  submitted  to  the  said  members  of 
the  House  of  Representatives  the  question  of 
the  suspension  of  respondent  as  magistrate, 
stating  that  he  would  carry  their  wishes  into 
effect  and  thereafter,  in  order  to  carry  out 
their  decision,  addressed  and  sent  respondent 
the  two  letters  which  are  hereto  attached,  mark- 
ed Exhibits  A  and  B,  and  the  Governor  has 
refused  to  give  the  respondent  a  further  hear- 
ing." 

When  the  case  was  called  for  hearing  be- 
fore his  honor,  the  circuit  Judge,  the  record 
shows  that  the  following  took  place: 

"At  this  hearing,  and  before  it  was  com- 
menced, the  attorneys  for  B.  F.  Wilson  inquired 
of  the  other  attorneys  in  the  cause,  in  the  pres- 
ence of  the  judge,  whether  they  desired  to  trav- 
erse the  facts,  or  any  of  them,  which  were 
stated  in  the  return  of  the  defendant  B.  F.  Wil- 
son. To  this  inquiry,  said  attorneys  stated  to 
the  court  that  they  did  not  traverse  any  of  the 
facts  set  forth  in  the  return  of  the  defendant 
B.  F.  Wilson,  but  that  it  was  In  the  nature  of 
a  demurrer  to  same.  Thereupon  the  matter 
was  beard  by  his  honor.  Judge  Rice,  at  which 
said  hearing  all  statements  of  fact  in  the  said 
return  of  B.  F.  Wilson  were  deemed  and  taken 
as  true." 

[1]  The  office  of  magistrate  at  Anderson, 
S.  C,  was  not  vacant  at  the  time  the  peti- 
tioner alleges  that  he  was  appointed  and 
commissioned  by  the  Governor.  State  t. 
Bowden,  02  S.  C.  393,  75  S.  K.  866. 

The  Governor  has  not  the  power  to  suspend 
a  magistrate,  without  first  giving  him  a  rea- 
sonable opportunity  to  be  heard  on  the  charge 
of  misconduct  McDowell  v.  Burnett,  92  S. 
0.  489,  76  S.  B.  873. 

[2]  The  facts  stated  In  the  answer  of  B. 
F.  Wilson  to  the  rule  to  show  cause  are  suf- 
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fident  upon  their  face  to  show  that  he  was 
not  afforded  a  reasonable  opportunity  to  be 
heard  on  the  charges  of  mlsoondnct  In  of- 
fice; and  the  agreement  of  connsel  hereinbe- 
fore mentioned  U  to  the  effect  that  the  facts 
alleged  In  said  answer  should  be  deemed  and 
taken  as  true.  Therefore  the  action  of  the 
Goremor,  purporting  to  suspend  the  Incum- 
bent Wilson  and  the  appointment  of  the 
petitioner  A.  B.  Sullivan  in  his  place,  were 
noli  and  void. 

These  conclusions  practically  dispose  of  all 
other  questiona  presented  by  the  exceptions. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  -  be  reversed, 
and  tliat  the  petitioner  be  diamiaaed. 

HTDBICE,  WATTS,  FBASEB,  and  OAQB, 
JJ.,  concur 

<98  S.  C.  2«)  «■«==» 

PADGETT  et  al.  ▼.  NORTH  CAROUNA 
BOMB  INS.  CO.  (No.  8897.) 

(Supreme  Court  of  South  Garolhia.    July  17, 
1914.) 

1.  InsiTBAncB  (}  633*)  —  "Fboov  oy  Loss"  — 
Rbquirbmsnt  or  Pouot. 

Teclulcal  "proof  of  loss"  is  for  the  bene- 
fit of  the  insurer,  the  requirement  of  which 
arises  out  of  the  terms  of  the  policy,  and  which 
in  its  very  nature  must  substantially  conform 
to  the  reauirements  of  the  poliop,  ao  as  to  in- 
form the  insurer  ot  the  fire,  and  of  the  particu- 
lars thereof;  but  such  technical  proof  of  loss 
is  not  the  proof  of  the  loss  in  court,  which  is 
made  before  the  Jury  pursuant  to  the  rules  of 
evidence  to  prove  a  liability  under  the  policy, 
and  which  exists  independently  of  the  tedmical 
proof  of  los.1. 

[Eld.  Not«.~For  other  cases,  sea  Insurance, 
Cent.  Dig.  S  1320;   Dec  Dig.  {  632.* 

For  other  defiaitiona,  see  Words  and  Phras- 
es, vof.  6,  pp.  5686,  5G87.] 

2.  Insubanck  ({  558*)  —  Paoor  or  Loss  — 
Waiver. 

An  insurer,  on  receiving  a  statement  of  to- 
tal loss  from  the  insured,  20  days  after  the  fire, 
by  sending  an  investigator  to  the  place,  who 
talked  with  insured  about  the  fire  and  attempt- 
ed to  get  him  to  sign  a  paper,  and  made  no  de- 
mand for  further  or  more  particular  proof  of 
loss,  thereby  waived  any  right  to  such  further 
or  particular  proof  of  loss. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent    Dig.   H  1382-1390,   1405;    Dec.   Dig.   ( 

3.  INBTJRANOK  a  542*)— Paoor  or  Loss— Sur- 

ncIKNCT. 

Under  a  policy  requiring  insured  to  give 
immediate  notice  of  loss  in  writing,  stating  the 
quantity  and  cost  of  each  article,  the  aniouut 
claimed  thereon,  his  kpowledge  and  belief  as  to 
the  origin  of  the  fire,  the  interests  of  insured 
and  others,  the  cash  value  of  each  item,  the  in- 
cumbrances thereon,  other  insurance,  etc.,  with 
the  certificate  of  a  notary  that  of  his  belief 
that  the  loss  was  honestly  sustained,  a  state- 
ment by  insured  that  the  insurer  would  take 
notice  that  the  property  described  in  its  policy 
of  a  certain  numlier  was  totally  destroyed  by 
fire,  the  cause  and  ori^no  of  which  were  un- 
known, that  the  ownership  and  location  were 
as  stated  in  the  policy,  referring  to  a  mortgage 
incnnbrance,  the  absence  of  other  insurance, 
and  compliance  with  all  terms  of  the  policy, 
with  a  claim  for  a  total  loss  subscribed  and 


sworn  to,  was  a  reasonably  full  and  exact  com- 
pliance with  the  requirement 

[Ed,  Note. — For  other  cases,  see  Insurance,  ' 
Cent  Dig.  |{  134&-1846;  Dec.  Dig.  {  642.*] 

4  Insxtbanck  (t  665*)— SumciKNCT  or  Bfyi- 

DENCK— Paoor  or  Loss. 

In  an  action  on  a  fire  insurance  policy,  evi- 
dence on  the  trial  held  to  sufficiently  establiab 
the  loss. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  U  1655,  1707-1728;  Dec.  Dig.  { 
665.*] 

5.  INSUBANCB  (S  115*)- FoBrKITtXBB  — Tttlb 
AND  InTEBEST  or  INSUBED  —  EQUITABLE 
OWITEBSHIP. 

Under  a  policy  of  insurance  stipulating 
that  insured  was  the  sole  owner  in  fee  of  the 
land  upon  which  the  building  and  machinery 
stood,  a  conveyance  to  him  ot  the  fee  before 
the  policy  was  written,  by  liis  wife's  unwit- 
nessed deed,  constituted  him  the  equitable  own- 
er of  the  fee,  with  an  insurable  interest 

[Ed.  Note.— For  other  cases,  see  Inaurance, 
Cent  Dig.  H  189-157.  177;  Dec.  Dig.  i  116.*J 

6.  iRSimARCB  (I  284*)  — FOBIXITUBE  — Wa»- 
BANTT  or   PB0nTABI.Eni8S. 

Under  a  fire  insurance  policy  providing 
that  the  property  had  been  profitable,  and  that 
insured  had  every  reason  to  believe  that  it 
would  ao  continue,  as  to  which  it  appeared  that 
the  building  and  machinery  was  put  up  in 
August,  1912,  and  was  insured  October  29, 
1912,  so  that  there  was  no  chance  to  say  that 
it  was  improfitable,  the  insurer  knew  all  that 
insured  could  know,  and  there  was  no  warranty 
of  profitableness. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {|  668,  569,  662-606;  Dec  Dig.  t 
264.*] 

7.  Insubance  (!  284*)  —  FoarBiTUBE  —  Wab- 

BANTT  AS   TO   OPEBATION. 

The  answer  of  insured  to  a  question  by 
insurer  as  to  whether  the  gin  was  operated  by 
the  owner,  manager,  or  tenant,  that  it  was 
operated  by  the  owner,  was  not  sufficiently  def- 
inite to  convict  insured  of  making  an  untrue  an- 
swer, or  to  constitute  it  a  guaranty  that  on 
that  date  the  gin  was  being  operated. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  U  668,  659,  562-666;  Dec  Dig.  I 
264.*] 

8.  Appeai.  and  Ebbob  (|  1078*)  —  Mattebs 

CONBIDEBBD — ABQVMENT. 

A  defense  not  argued  oo  appeal  must  be 
considered  abandoned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |(  4256-4261;  Dec  Dig.  § 
1078.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Saluda  County;  John  S.  Wilson,  Judge. 

Action  by  W.  D.  Padgett  and  another 
against  the  North  Carolina  Home  Insurance 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant  appeals.    Affirmed. 

The  policy,  among  other  things,  provided 
that,  if  fire  occurred  the  insured  should  give 
immediate  notice  of  any  loss  thereby  in  writ- 
ing to  the  company,  protect  the  property  from 
further  damage,  forthwith  separaie  the  dam- 
aged and  undamaged  personal  property,  put 
It  in  the  best  possible  order,  make  a  com- 
plete inventory  of  the  same,  stating  the  quan- 
tity and  cost  of  each  article  and  the  amount 
claimed  thereon,  and  within  60  days  after  the 
fire,  unless  such  time  was  extended  in  wrlt- 
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Ing  by  the  company,  render  a  statement  to 
the  company,  signed  and  sworn  to  by  said 
insured,  stating  the  knowledge  and  belief  of 
the  Insured  as  to  the  time  and  origin  of  the 
fire,  the  Interest  of  the  Insured  and  of  all 
others  In  the  property,  the  cash  value  of  each 
Item  thereof,  and  the  amount  of  loss  thereon, 
all  Incumbrances  thereon,  all  other  Insurance 
whether  valid  or  not,  covering  any  of  said 
property,  and  a  copy  of  all  the  descriptions 
and  schedules  in  all  policies,  any  changes  in 
the  title,  use,  occupation,  location,  possession, 
or  exposures  of  said  property  since  the  issu- 
ing of  this  policy,  by  whom  and  for  what  pur- 
pose any  building  herein  described  and  the 
several  parts  thereof  were  occupied  at  the 
time  of  the  fire,  and  furnish.  If  required, 
verified  plans  and  specifications  of  building 
fixtures  or  machinery  destroyed  or  damaged, 
and  also.  If  required,  furnish  a  certificate  of 
the  magistrate  or  notary  public  (not  Inter- 
ested In  the  claim  as  a  creditor  or  otherwise, 
nor  related  to  the  insured)  living  nearest  the 
place  of  fire,  stating  that  be  bad  examined 
the  circumstances  and  believed  the  Insured 
had  honestly  sustained  loss  to  the  amount 
that  such  magistrate  or  notary  public  shall 
certify. 

The  statement  of  loss,  omitting  formal 
parts,  was  as  follows : 

You  will  take  notice  that  the  property  de- 
scribed in  your  policy  No.  513508  was  totally 
destroyed  by  fire  about  S  o'clock  of  the  morning 
of  January  1,  1913;  the  cause  and  origin  of 
said  fire  being  nnknown  to  this  deponent.  The 
ownership  and  location  of  said  property  were 
as  stated  in  said  policy.  The  cash  value  thereof, 
the  whole  insurance  and  loss  thereon,  together 
with  the  insurance  by  and  the  claim  upon  you, 
are  aa  follows:  Description  of  property:  One 
frame  wooden  building  as  described  in  policjr. 
and  one  Gullett  gin  system  and  fixtures,  3 
stand  built  and  constructed  by  Gullett  Gin  Co., 
as  described  in  policy,  whole  property  having 
cash  value  of  three  thousand  dollars,  and  whole 
insurance  in  your  company  twenty-two  hundred 
and  fifty  dollars,  and  the  whole  of  said  property 
was  destroyed,  and  there  was  a  total  loss,  and 
the  daim  upon  the  Insurance  company,  said  the 
North  Carolina  Home  Insurance  Company  of 
Raleigh,  N.  C,  Is  the  sum  of  twenty-two  hun- 
dred and  fifty  dollars,  and  the  only  incumbrance 
on  the  said  property  was  a  mortgage  in  favor 
of  Gullett  Gin  Co.,  and  there  was  no  other  in- 
surance on  the  said  property.  The  building  re- 
ferred to  in  said  policy  was  occupied  only  as 
germitted  therein,  and  said  fire  did  not  originate 
y  any  act,  design,  or  procurement  on  the  part 
of  the  insured  or  prohibited  in  said  policy,  and 
nothing  has  been  done  before  or  since  the  fire  by 
said  insured  to  violate  any  of  the  conditions 
of  the  said  policy.  There  has  l>een  no  change  in 
the  title,  use,  occupation,  location,  possession,  or 
exposures  of  said  property  since  the  issuing  the 
said  policy,  and  this  claim  and  proof  and  notice 
is  made  pursuant  to  the  terms  of  said  policy. 
That  all  conditions  and  terms  of  policy  hare 
been  complied  with  by  undersigned,  and  facts 
set  out  in  policy  are  hereby  adopted,  and  any 
fuller  or  further  proof  will  be  furnished  on  no- 
tice or  demand. 

Grier,  Park  &  Nicholson,  of  Greenwood, 
for  appellant  Thurmond  &  Bamage  and 
B.  W.  Croocb,  all  of  Salnda,  for  respondents. 


GAOB,  J.  Action  upon  a  lire  policy  of  li>- 
snrance.  The  pr<9erty  insured  was  a  gin 
and  house.  The  loss  was  total,  buUdlng  and 
machinery.  The  plaintiffs  bad  a  verdict  for 
the  full  amount  stipulated  in  the  policy, 
wbich  was  |2,35S.  The  defendant  appeals, 
and  assigns  seventeen  errors.  Of  these  six 
about  the  admission  of  incompetent  testimo- 
ny; two  about  the  refusal  to  strike  out  tes- 
timony; four  about  a  refusal  to  direct  a  ver- 
dict; five  al)out  the  charge  and  tlie  refusal 
to  charge. 

In  our  judgment  all  the  exceptions  are 
without  merit  The  appellant  has  presented 
the  case  under  three  heads:  (1)  The  admis- 
sion of  testimony,  (2)  the  direction  of  a  ver- 
dict, and  (3)  the  charge;  and  this  opinion 
will  adopt  the  procedure,  though  not  that 
order. 

But  prior  to  such  consideration  the  settling 
of  the  case  Is  best  manifested  by  a  history 
of  the  transaction.  The  plaintiff  Padgett  Is 
55  years  old,  and  never  bad  a  suit  at  law 
before  this.  He  bad  purchased  the  gin  plant 
on  a  credit,  and  the  real  solicitors  of  the  in- 
surance were  the  Gullett  Gin  Company,  which 
had  a  $1,500  mortgage  on  the  plant,  and  one 
Cyrmes,  who  sought  the  business  as  agent 
It  was  stated  at  the  bar  that  Cyrmes  is  a 
good  man.  Two  comi>anies  had  theretofore 
Issued  policies  of  insurance  on  the  plant  and 
then  canceled  them.  The  second  of  thes6 
policies  was  secured  and  written  by  Cyrmes, 
the  same  who  wrote  the  third  that  is  now 
in  issue.  Before  the  policy  Iiad  been  written 
the  land  upon  which  the  bouse  and  madiin- 
ery  stood  had  belonged  to  W.  D.  Padgett's 
wife;  but  before  tbe  policy  was  issued  she 
conveyed  the  same  tobim,  by  what  is  in  legal 
effect  and  was  an  unwitnessed  deed,  and  this 
to  conform  to  a  rule  of  tbe  company  that  tbe 
insured  must  own  the  property  embraced  in 
a  policy.  The  defendant  Insured  a  house  and 
machinery  therein  against  loss  by  fire.  It 
got  and  retains  tbe  premium  which  was  paid 
therefor.  Its  agent  knew,  when  tbe  policy 
was  written,  that  the  house  was  at  the  time 
Idle  and  unoccupied.  Its  agent  also  knew 
that  one  or  more  policies  upon  tbe  property 
had  been  canceled  aforetime.  The  good  faith 
of  the  agent  and  of  the  insured  is  not  Im- 
pugned by  pleading  or  testimony.  The  house 
was  erected  In  the  summer  of  1012 ;  the  ma- 
chinery then  installed.  The  policy  was  writ- 
ten 29th  October,  1912;  the  fire  occurred  lat 
January,  1913,  and  tbe  destruction  was  totaL 

This  lawsuit  Is  to  determine  the  rights  of 
the  parties;  tbe  Insured  demands  to  be  paid; 
the  Insurer  declines  to  pay. 

Tbe  errors  charged  fall  around  the  defens- 
es pleaded,  and  may  be  best  considered  in 
connection  with  the  defenses.  The  defenses 
are:  (1)  Failure  of  Padgett  to  make  proper 
proof  of  loss;  (2)  title  warranted  to  be  in 
Padgett;  (3)  property  warranted  to  be  in  ac- 
tive operation;    (6)  Padgett  misrepresented 
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that  Insurance  on  the  property  had  been  de- 
clined only  by  one  company  other  than  de- 
fendant 

[1]  As  to  "proof  of  loss,"  technical  "proof 
of  loss"  Is  not  proof  in  court  of  the  loss. 
The  first  Is  for  the  benefit  of  the  company, 
and  the  duty  to  make  it  arises  out  of  the 
terms  of  the  policy;  the  second  Is  tor  the 
benefit  of  the  Jury,  and  Is  made  before  the 
Jury  pursuant  to  the  rules  of  evidence  to 
prove  a  liability  under  the  policy,  and  it  ex- 
ists Independently  of  the  technical  "proof  of 
loss."  In  the  very  nature  of  the  case,  "the 
proof  of  loss"  must  only  substantially  con- 
form to  the  requirements  of  the  policy.  The 
real  issue  about  that  is :  Has  the  insured  in- 
formed the  insurer  of  the  fire  and  all  the  par- 
ticnlars  of  It?  That  is  what  the  insured 
here  agreed  to  do. 

[I,  3]  The  particular  words  of  the  policy 
thereabout  ought  to  be  reported  (commencing 
with  "if  flre  occur  the  insured,"  and  conclud- 
ing with  "notary  imbUc  shall  certify")* 

On  21st  January,  1913,  20  days  after  the 
flre,  the  Insured  made  and  swore  to  a  state- 
ment which  set  out  the  circumstances  of 
the  flre.  That  statement  ought  to  be  report- 
ed. A  copy  of  it  was  sent  to  the  company, 
and  the  receipt  of  it  was  not  denied.  The 
company  thereafter  sent  a  Mr.  Gothran  to 
the  locus,  and  he  talked  with  the  Insured 
about  the  flre;  be  desired  the  insured  to 
sign  a  paper,  which  the  insured  declined  to 
do,  and  there  was  no  dei^and  by  Mr.  Goth- 
ran, or  by  the  company,  for  any  further  or 
more  particular  "proof  of  loss."  The  inter- 
est both  of  the  insurer  and  the  Insured,  and 
that  Includes  the  Interest  of  the  public, 
would  have  been  subserved  by  a  suggestion 
from  the  company  to  Padgett  that  his  "proof 
of  loss"  was  not  so  full  and  so  exact  as  was 
required  by  the  policy.  And  the  failure  to 
make  such  suggestion  was  a  waiver  of  any 
right  to  have  it.  Madden  v.  Insurance  Co., 
70  a  O.  295,  49  S.  E.  855.  But  the  "proof 
of  loss"  that  was  supplied  was  a  reason- 
ably full  and  exact  compliance  with  the  gen- 
eral words  of  the  agreement  to  make  it,  un- 
der the  circumstances  of  the  case.  There 
were  no  particulars  to  report ;  the  conflagra- 
tion was  the  entirety. 

[4]  Akinto"proof  of  loss"  was  the  loss  prov- 
en at  the  trial  by  the  witnesses.  The  defend- 
ant has  excepted  to  the  character  of  that 
proof.  As  is  well  contended  by  appellant,  the 
"proof  of  loss"  made  to  the  company  does  not 
stand  for  proof  in  court.  But  Cyrmes,  speak- 
ing for  bis  principal,  answered  In  the  applica- 
tion that  he  "considered  the  value  as  stated 
in  the  application  to  be  correct;"  and  "he 
fully  recommended  the  risk  as  free  from  all 
financial  hazard";  that  the  "premises  were 
clean  and  in  good  ccmditlon."  The  witness 
Merdiant  testified  that  he  and  Cyrmes  went 
to  tbe  ginhonse  and  Usted  the  property  and 
looked  at  It  The  witness  Padgett  testified 
that  all  the  property  there  listed  was  totally 
destroyed  by  flre.    The  complaint  alleges  total 


destruction,  and  the  answer  admlttfid  it 
There  was  competent  proof  of  the  existence 
of  the  property,  piece  by  piece,  and  the  total 
destruction  of  it 

[6]  The  appellant's  second  contention,  that 
the  policy  must  run  to  the  real  owner  of 
the  thing  Insured,  is  true.  The  policy  stipu- 
lated that  the  assured  was  the  sole  owner  In 
fee  of  the  land  upon  which  the  outfit  stood. 
The  fact  is  that  the  land  once  belonged  in 
fee  to  the  wife ;  but  she  had  conveyed  it  to 
her  husband,  before  the  policy  was  written, 
by  what  in  effect  was  an  unwitnessed  deed, 
for  tbe  witness  signed  after  delivery,  and 
after  tbe  flre,  and  upon  acknowledgment  by 
tbe  wife  that  she  had  signed  the  deed  afore- 
time. Had  the  wife  conveyed  to  the  husband 
the  land,  by  a  properly  phrased  deed  to  car- 
ry the  fee,  except  it  was  not  witnessed,  that 
would  constitute  the  husband  the  equitable 
owner  of  the  fee,  an  Interest  fully  capable 
of  insurance,  and  as  good  for  this  and  many 
purposes  as  a  legal  fee.  The  case  is  not  al- 
tered that  the  deed  was  Improperly  wit- 
nessed. It  is  not  incumbent  to  cite  authority 
for  this  statement  of  the  law,  for  it  Is  ele- 
mentary. As  far  as  the  witnesses  were  able 
to  do,  admldst  the  objection  of  counsel,  they 
proved  the  signing  by  the  wife,  and  about 
that  there  is  no  real  ground  to  doubt  even. 

[I]  About  the  third  defense,  the  warranty 
of  profitableness,  there  was  such  a  warranty. 
The  language  Is: 

"That  the  property  has  been  profitable,  and 
the  assured  has  every  reason  to  believe  that  it 
will  80  contiiiae." 

But  Cyrmes,  the  agent  directly,  and  the 
company  through  tbe  statement  in  tbe  appli- 
cation knew  the  outfit  was  up  in  August 
1912,  that  it  was  insured  the  29th  October, 
1912,  and  that  there  was  then  no  chance  to 
say  it  had  been  profitable.  The  Insurer  knew 
all  about  that  matter  that  the  insured  could 
know.  There  could  be  no  profit  without 
operation,  and  there  had  practically  been  no 
operation. 

[7]  Upon  tbe  issue  of  whether  tbe  insured 
did  warrant  that  the  gin  was  in  actual  oper- 
ation when  Insured,  the  appellant  hardly 
quotes  correctly  the  answer  of  the  insured 
thereabout  The  question  was:  "Is  the  gin 
operated  by  owner,  manager,  or  tenant?" 
The  answer  was:  "Owner."  Was  the  ques- 
tion framed  to  find  out  if  the  gin  was  idle 
or  going,  or  was  It  framed  to  find  out  If  it 
was  worked  by  its  owner  or  by  a  tenant? 
In  the  application  of  the  Dixie  Insurance 
Company,  the  question  was:  "Will  tbe  gin 
be  operated  this  season?"  And  the  answer 
to  that  was:  "Stopped,  as  gasoline  engine 
•  •  *  Is  defective."  The  question  in  the 
first  case  stated  is  not  sufficiently  definite 
to  convict  the  insurer  of  making  an  untrue 
answer  to  It  or  to  constitute  it  as  a  guaran- 
tee that  on  October  29,  1912,  the  gin  was 
then  being  operated.  More  than  this,  the 
answer  was  written  by  Cyrmes,  the  agent 
and   he   knew   tbe  fact     If  anybody   was 
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guilty  of  misrepresentations,  it  was  Oyrmes. 
But  the  answer  did  not  plead  misrepresen- 
tation ;  the  court  charged  the  Jury  upon  the 
effect  of  it,  though  it  was  not  in  the  case; 
and  Cyrmes,  who  knew  the  facts,  was  not 
sworn. 

The  argument  here  is  that  Crymes  and 
Padgett,  in  effect,  committed  a  fraud  on  the 
company,  and  thkt  the  case  thus  falls  under 
Knobelodc  v.  Oermanla  Sar.  Bank,  50  S.  C. 
259,  27  S.  B.  962. 

There  is  not  a  sdntUla  of  testimony  to 
sustain  the  charge  of  fraud. 

[8]  The  fifth  defense  has  not  been  argued, 
and  must  be  considered  abandoned. 

The  Judgment  below  is  affirmed. 

OART,  O.  J.,  and  HTDBICK,  WATTS, 
and  FRASBB,  33.,  CQpcur. 


(tS  S.  C.  278] 

WHAT  ▼.  ATLANTIC  COAST  LINB  B.  CO. 
(No.  8902.) 

(Snprema  Court  of  South  Carolina.     July  17, 
1914.) 

Afpkai.  and  Bbbob  (i  120*)— Obdbbs  Appeal- 

ABLK. 

Where  on  appeal  to  the  circuit  court  a 
Judgment  of  a  magistrate  was  reyeraed  and 
new  trial  ordered  on  the  ground  that  there  was 
error  in  the  magistrate's  findings  of  fact,  the 
order  of  the  drcnit  court  is  not  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error  Cent.  Dig.  fi  840-862,  864,  8«S;  Dec. 
Dig.  i  120.*] 

Appeal  from  Common  Pleas  Clrcait  Court 
of  Barnwell  County;  W.  B.  Qruber,  Special 
Judge. 

"To  be  officially  reported." 

Action  by  Minnie  C.  Wray  against  the  At- 
lantic Coast  Iilne  Railroad  Company,  begun 
in  magistrate's  court,  where  Judgment  was 
rendered  for  plaintiff  and  defendant  appeal- 
ed to  the  circuit  court.  From  a  Judgment 
of  the  circuit  court  reversing  the  Judgment  of 
the  magistrate's  court  and  ordering  new  tri- 
al, plaintiff  appeals.    Appeal  dismissed.  . 

Thos.  M.  Boulware,  of  Barnwell,  for  ap- 
pellant   Harley  ft  Best,-  of  Barnwell,   for 

respondent. 

OART,  C.  J.  This  action  was  commenced 
In  a  magistrate's  court,  for  the  recovery  of 
$10  damages  to  a  trunk  while  it  was  being 
transported  by  the  deffflidant  as  baggage  of 
the  plaintiff,  from  Dunn,  N.  C,  to  Barnwell, 
S.  C,  and  for  the  statutory  penalty  of  $50  for 
failure  to  pay  the  claim  within  the  time  re- 
quired by  law.  Judgment  was  rendered  in 
favor  of  the  plaintiff  for  the  full  amount 
claimed,  and  the  defendant  appealed  to  the 
circuit  court,  whereupon  his  honor,  the  pre- 
siding Judge,  reversed  the  Judgment  and  or- 
dered a  new  trial,  on  two  grounds,  to  wit: 
(1)  Because  of  error  on  the  part  of  tbe  mag- 
istrate in  his  charge  as  to  the  measure  of 
damages;    and  (2)  because  he  was  "of  the 


oidnlon  that  the  plaintiff's  testimony  as  to 
the  value  and  damage  to  her  trunk  was  not 
as  full  and  satisfactory  as  it  ought  to  have 
been,  In  order  to  have  supported  a  rerdlct 
for  |10." 

One  of  tbe  grounds  upon  which  his  honor 
the  circuit  Judge,  based  his  order  for  a  new 
trial  was  that  there  was  error  on  the  part  of 
the  magistrate  in  his  findings  of  fact.  When 
an  order  for  a  new  trial  is  based  upon  a 
question  of  fact,  it  is  not  appealable.  Dangb- 
ty  V.  R.  R.,  92  S.  C.  861,  75  8.  B.  653;  Kirk- 
land  V.  Ry.,  93  8,  C.  674,  77  a  B.  700. 

Appeal  dismissed. 

HYDRICK,  WATTS,  FRASBR,  and  OAOE^ 
JJ,  ooncor. 

(»8  8.  C.  »Z> 
DAIiT    T.    JEFFERSON    HOTEL    OO. 
STANDEN  V.  SAME.    CASBLLO  t. 
SAME.    (No.  889a) 

(Supreme  Court  of  South  Carolina.    July  17» 
1914.) 

1.  Appkal  and  Ebbob  (§  1082*)  —  Dkcisiors 

OF    iNTEBiaCDIATS    CODBT  —  QlTSSTIOnS    RB- 
VISWABIJt. 

The  appellate  court  can  review  only  that 
portion  ,of  an  order  of  the  circuit  court  revers- 
ing and 'remanding  a  Judgment  of  a  magistrate 
which  is  appealed  from. 

[Eid.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1133-1136,  4270,  4281- 
4284,4280-4292;  I^tec.  Dig.  1 1082.*] 

2.  WoBK  ARD  Labob  (|  24*)— AonoifB  i«n 

COKFBRBATION— EVIDENCB. 

In  an  action  by  a  servant  for  compensation 
for  services  rendered  under  a  contract,  which  he 
breached,  proof  of  the  contract  is  no  proof  of 
the  value  of  the  services  rendered  whidi  will 
support  a  recovery  on  a  quantum  meruit. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  U  43-46;  Dec.  Dig.  i  24.*] 

S.  WoBK  AKD  Labob  (|  14*)— Compbrsatioh 

or  Skbvant— Right  to  Recovxb. 

Where  a  servant  hired  from  month  to 
month  breaches  his  contract  of  employment, 
leaving  during  the  month,  he  cannot  recover  up- 
on a  quantum  meruit  for  services  rendered. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  U  2fr-33 ;  Dec.  Dig.  i  14.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  CJounty;  R.  W.  Memmlnger, 
Judge. 

Actions  by  Jefferson  D.  Daly  against  the 
Jefferson  Hotel  Company,  and  by  Thomas 
Standen  and  by  Rudolph  Casello  against  the 
same  defendant.  In  magistrate's  court  there 
was  Judgment  for  plaintiff  in  each  case,  and 
defendant  appealed  to  the  circuit  court 
From  an  order  of  the  circuit  court  reversing 
and  remanding  the  case,  defendant  appeals. 
Order  reversed. 

Nelson,  Nelson  &  Oettys,  of  Columbia,  for 
appellant  G.  S.  Montcith,  of  Columbia,  for 
respondents. 

FRASER,  J.  The  record  shows  tbe  fol- 
lowing: 
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"The  above  casei  were  tried  before  Ma^strate 
H.  F.  Beuchel,  of  Richland  county,  the  plaintiff 
Daly  demanding  $54.21,  wages  due  bim  for 
eervicea  rendered  as  steward  at  the  Jefferson 
Ilotel  from  June  16  to  June  28,  1913,  both  in- 
clusive; the  plaintiff  Standen  demanding  $43.- 
29,  which  he  alleged  to  be  due  bim  as  wages  for 
aerrices  rendered  as  chef  of  the  Jefferson  Hotel 
from  June  16  to  June  28,  1913,  both  inclusive, 
and  the  plaintiff  Caaello  demanding  $32.60  for 
services  due  him  as  night  chef  at  the  Jefferson 
Hotel  from  Jane  16  to  June  28,  1913,  both  in- 
clusive. 

"The  form  of  the  complaint  In  each  case  is 
the  same.  The  following  is  a  copy  of  the  com- 
plaint in  the  Daly  case:  Complaint  has  been 
made  unto  me  by  Jefferson  D.  Daly  that  you 
are  indebted  to  him  in  the  full  and  just  sum 
of  $54.21,  wages  due  the  said  Jefferson  D.  Daly 
for  services  rendered  as  steward,  from  June 
16  to  Jane  28,  A.  D.  1918,  inclusive;  the  same 
being  13  days  wages  at  the  rate  of  $4.17  per 
day.  That  doe  demand  for  the  payment  of 
said  wages  has  been  made  apon  you,  but  no 
part  thereof  has  been  paid. 

"The  defendant  answered  in  each  case,  and  in 


each   case   set  op  a  counterclaim.     Each   an- 
swer 
denial. 


swer  contained 


IP  a  o 
for  a 


first  defense  a  general 


"In  the  case  of  Jefferson  D.  Dalr,  the  defend- 
ant set  up  a  connterclaim  for  $8.95,  money  ac- 
tnally  advanced,  and  for  $90  damages  alleging 
the  plaintiff  Daly  was  under  contract  of  em- 
ployment with  defendant  to  serve  defendant  aa 
steward  for  the  month  of  June,  1913,  and  that 
the  aaid  Daly  did  on  June  28th  willfully  breach 
his  said  contract  of  employment  and  did  will- 
fully, with  intent  to  injure  defendant,  induce 
and  persuade  other  employ6>  of  defendant  to 
leave  the  service  of  defendant  and  breach  their 
contracts  of  employment,  whereby  the  defend- 
ant was  left  without  warning  and  notice,  with- 
out sufficient  help  to  conduct  its  business  and 
was  forced  to  close  its  dining  room  in  the  midst 
of  a  meal  and  was  forced  to  turn  patrons  away, 
and  was  put  to  expense  and  inconvenience  in 
procuring  other  help. 

"In  the  cases  of  Thomas  Standen  and  Ru- 
dolph Casello  in  the  counterclaim  the  defend- 
ant demanded  $75  in  each  case  on  account  of 
the  alleged  willful  breach  of  contract,  as  set  out 
above  in  the  case  of  Jefferson  D.  Daly;  the  only 
difference  being  that  there  was  no  allegation 
that  these  plaintiffs  had  induced  others  to  leave 
the  employment  of  the  defendant. 

"The  cases  came  on  for  trial  before  Magis- 
trate Beuchel,  and  upon  motion  of  plaintiff's 
attorneys  to  coanteiciaims  were  stricken  out 
'  in  each  case,  except  so  much  of  the  counterclaim 
In  the  case  of  Jefferson  D.  Dalv  for  the  amount 
actually  advanced  as  alleged,  $8.95." 

The  magistrate  fonnd  for  the  plaintiff  in 
each  case.  The  defendant  appealed,  and  the 
appeal  was  heard  by  Judge  Memmlnger  on 
circuit,  who  made  the  foUovrtng  order: 

"This  case  comes  before  me  on  an  appeal  from 
the  judgment  in  favor  of  plaintiff  in  the  court 
of  Ifagutrate  H.  F.  Beuchel.  The  two  main 
issues  presented  by  the  exceptions  are  that  the 
magistrate  erred :  (1)  In  striking  out  the  coun- 
terclaim Interposed  in  the  defendant's  answer 
and  in  refusing  to  hear  testimony  in  support 
thereof;  and  (2)  in  refusing  defendant's  motion 
for  a  nonsuit  at  the  close  ofplaintiff's  testimony, 
and  refusing  to  direct  a  verdict  for  the  defend- 
ant at  the  dose  of  all  the  testimony,  upon  the 
grounds  set  out  in  the  exceptions. 

"I  think  that  the  magistrate  erred  in  strik- 
ing out  the  counterclaim  and  In  refusing  to  hear 


testimony  in  support  thereof,  and  the  exceptions 
raising  this  question  are  sustained.  The  assign- 
ment of  error  in  refusing  a  nonsuit  and  to  di- 
rect a  verdict  involves  the  question  of  whether 
a  servant  who  is  employed  at  a  stated  salary 
per  month,  but  who  voluntarily  quits  the  serv- 
ice of  the  master  before  the  expiration  of  the 
month,  is  entitled  to  recover  on  a  quantum 
meruit  for  the  service  actually  performed.  I 
am  of  the  opinion  that  the  law  does  not  pre- 
clude a  recovery  by  the  servant  for  the  value  of 
the  service  actually  performed,  even  though  he 
voluntarily  and  without  just  cause  quits  the 
service  of  the  master  before  the  expiration  of 
the  month.  The  exceptions  alleging  error  in  re- 
fusing a  nonsuit  and  to  direct  a  verdict  are 
overruled.  In  my  opinion,  the  measure  of  dam- 
age in  such  cases  is  the  reasonable  value  of  the 
service  performed  by  the  servant  up  to  the 
time  of  his  quitting  the  master's  employ,  less 
any  damages  sustained  by  the  master  on  ac- 
count of  the  breach  of  contract  by  the  servant. 
"It  is  therefore  ordered  that  the  judgment  be 
reversed  and  the  case  remanded  to  the  magis- 
trate for  a  new  trial  In  accordance  with  the 
principles  laid  down  In  this  order." 

[1]  There  Is  no  appeal  from  this  order,  ao 
far  as  it  affects  the  connterclaim,  and  that 
position  cannot  be  considered.  The  defend- 
ant appealed  from  the  order  and  raises  two 
questions:  (1)  Wlas  there  any  evidence  to  sup- 
port a  Judgment  upon  a  quantum  meruit? 
(2)  Can  an  employe  recover  upon  quantum 
meruit  for  aerrices  actually  periormed  un- 
der a  contract,  when  he  quits  the  service 
without  Justification  or  excuse,  before  the 
end  of  the  term  of  service? 

[2]  I.  The  first  question  must  be  answered 
in  the  negative.  There  was  no  evidence  of 
the  value  of  the  servloes  rendered.  The  only 
evidence  from  which  a  conclusion  could  be 
drawn  was  the  contract,  and  it  is  undisputed 
ttiat  the  plaintiff  broke  the  contract,  and  no 
excuse  was  offered.  The  plaintiffs  can  there- 
fore get  no  help  from  a  contract  which  he 
himself  has  broken. 

[3]  II.  The  second  question  must  also  be 
answered  In  the  negative.  An  employe  can- 
not recover  for  services  actually  rendered  up- 
on a  quanttun  meruit  where  he,  without  Jus- 
tification or  excuse,  abandons  the  contract 
before  the  end  of  the  term.  Byrd  y.  Boyd,  4 
McCord,  246,  17  Am.  Dec.  740. 

"When  the  employer  wantonly  and  without 
cause  turns  off  his  overseer,  at  a  season  of  the 
year  when  it  would  be  impossible  to  get  em- 
ployment elsewhere,  and  his  time  is  wholly  lost, 
I  should  feel  no  hesitation  in  enforcing  the  rule 
rigidly,  not  only  as  a  punishment  but  as  a 
just  remuneration  to  the  overseer;  and  so,  when 
the  overseer  abandons  the  employer  without 
cause  or  by  his  neglect  inflicts  a  loss  on  him 
commensurate  with  the  services  which  he  has 
performed,  he  clearly  deserves  no  compensa- 
tion." 

The  Judgment  of  this  conrt  is  that  the  or- 
der appealed  from  be  reversed. 

GARY,  C.  J.,  and  HTDBICE,  WATTS, 
and  OAGB,  JJ.,  concur. 
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BECKWITH  T.  MABTIN.    (No.  887a) 

(Supreme  Court  of  South  Carolina.    July  16, 
1914.) 

1.  Motions  (5  59*)— Pleadirq  ({  85*)— Resi- 

DKNO^-EXTENSION     OF     TlHB     TO     ANSWEB— 

Sbttino  Abide  Obdebb. 

A  circuit  judge  at  chambera  in  another  cir- 
cuit than  the  one  in  which  action  is  pending, 
without  notice  to  the  adverse  party  or  his  at- 
torney and  without  a  showing  that  there  is 
no  resident  or  presiding  judge  in  that  circuit 
has  no  power  to  grant  an  extension  of  time 
to  answer  the  complaint  and  to  set  aside  orders 
made  by  the  court  in  the  cause. 

[Ed.  Note. — For  other  cases,  see  Motions, 
Cent  Dig.  i§  73-81;  Dec.  Dig.  {  59  ;•  Plead- 
ing, Cent.  Dig.  SS  172-178 ;    Dec  Dig.  |  85.»] 

2.  Jt7D0UBNT  (S  342*)— POWEB  AT  CHAMBEBS— 

Setting  Abide  Judombnt. 

A  circuit  judge  has  no  power  at  chambers 
to  set  aside  a  judgment,  that  being  a  matter 
to  be  acted  upon  in  court. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |S  66&-671;   Dec.  Dig.  {  342.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  AbbevlUe  County;  T.  H.  Spain,  Judge. 

Action  by  Pearl  M.  Beckwitb  against  W.  B. 
Martin.  From  an  order  granting  an  exten- 
sion of  time  to  answer  the  complaint,  plain- 
tiff api)eal8.    Beversed. 

Wm.  N.  Graydon,  of  Abbeville,  for  appel- 
lant B.  B.  Copes,  of  Orangeburg,  and  J.  H. 
Moore,  of  Abbeville,  for  respondent 

WATTS,  J.  [1,  2]  Tbis  Is  an  appeal  from 
an  order  of  his  honor.  Judge  Spain,  and  In- 
TOlves  the  right  of  a  circuit  Judge  at  cham- 
bers and  In  another  circuit  than  the  one  in 
which  action  is  pending  without  notice  to  the 
adverse  party  or  his  attorney  to  grant  an  ex- 
tension of  time  to  answer  the  complaint  long 
after  the  time  has  expired  and  to  set  aside 
orders  made  by  the  court  In  the  cause.  The 
action  between  the  parties,  was  for  specific 
performance  of  a  contract  The  defendant 
gave  notice  of  a  motion  to  transfer  the  case 
to  another  county  for  trial.  This  motion  was 
refused,  and  notice  of  appeal  was  duly  given; 
but  the  appeal  was  never  perfected  and  was 
dismissed  by  the  clerk  of  the  Supreme  C^urt 
under  rules  1  and  2.  The  action  was  com- 
menced in  March,  1913,  and  no  answer  serv- 
ed. In  February,  1814,  nearly  a  year  after 
commencement  of  the  action.  Judge  Spain, 
then  prestdlng  in  Lexington  county,  without 
notice  to  the  plaintiff  or  her  attorney,  pass- 
ed an  order  extending  the  time  to  answer  un- 
til the  20th  of  February,  1914,  and  from  this 
order  this  appeal  is  taken.  The  appeal  must 
be  sustained  and  Judgment  reversed.  His 
honor  was  in  error  in  granting  the  order. 
Under  the  showing  made  before  him  he  was 
without  Jurisdiction  to  hear  the  motion.  He 
was  out  of  the  circuit  In  which  the  cause  was 
pending,  there  was  not  a  sufficient  showing 
before  him,  there  was  no  resident  or  presid- 
ing Judge  in  the  drcnlt  where  action  was 
pending.  He  should  not  have  made  an  order 
to  the  prejudice  of  the  plaintiff  without  no- 


tice. A  circuit  judge  1b  not  empowered  at 
chambers  to  set  aside  a  Judgment  That  Is 
for  the  court  Turner  v.  Foreman,  47  S.  C. 
31,  24  S.  E.  989;  Sarratt  v.  Mfg.  Co.,  77  &  C. 
85,  57  S.  E.  61& 

His  honor  was  in  error  in  attempting  at 
chambers  to  in  any  manner  interfere  with 
the  orders  passed  In  the  cause  by  the  presid- 
ing Judge.  He  was  without  power  or  author- 
ity to  so  do.  Mlddleton  ▼.  Denmark  Ice  & 
Fuel  Co.,  81  S.  E.  157,  and  cases  therein  cited. 

Judgment  reversed. 

GARY,  C.  X,  and  HTDBICK,  FBASEB, 
and  GAGE,  JJ.,  concur. 

'^'^^^^^^        (98  S.  C.  262) 

THORNTON  v.  SPARTAN  MILLS. 
(No.  8898.) 

(Supreme  Court  of  South  Carolina.    July  17, 
1914.) 

1.  Appbai.  and  Ebbob  (I  1064*)  —  Habkuess 

EBBOB— INSTBDOTIONS. 

Error  cannot  be  predicated  on  portions  of 
the  charge,  where,  when  they  are  considered 
in  connection  with  the  entire  charge,  there  is 
no  reasonable  ground  for  supposing  the  result 
would  have  been  difterent  had  they  not  been 
given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219,  4221-4224;  Dec. 
Dig.  {  1064.*] 

2.  Afpbal  and  Eebob  (§  1046*)  —  Rbvuw — 
Befusing  View— DiscBEnon. 

To  hold  refusal  of  defendant's  request  for 
a  view  by  the  jury  of  the  premises  where  plain- 
tiff was  injured  by  machinery  to  be  error,  the 
appellate  court  must  be  satisfied  that  the  re- 
fusal was  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  4128-4131,  4134;  Dec 
Dig.  i  1046.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  B.  W.  Memmlnger, 
Judge. 

"To  be  officially  reported." 

Action  by  Josle  Thornton  against  the  Spar- 
tan Mills.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Bomar  &  Osborne,  of  Spartanburg,  for  ap- 
pellant Gwynn  &  Hannon  and  John  Gary 
Evans,  all  of  Spartanburg,  for  respondent 

GABY,  C.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  of  the  de- 
fendant After  the  close  of  the  testimony, 
the  attorneys  for  the  defendant  requested 
his  honor,  the  presiding  Judge,  to  permit  the 
Jury  to  go  to  the  scene  of  the  accident  and 
examine  the  machine  by  which  the  plaintiff 
was  injured,  which  request  was  refused. 
The  accident  occurred  at  Spartan  Mills  la 
the  dty  of  Spartanburg,  about  a  quarter  of 
a  mile  from  the  courthouse.  The  Jury  ren- 
dered a  verdict  In  favor  of  the  plaintUt  for 
^,000,  and  the  defendant  appealed. 

The  first  and  second  exceptions  were  not 
argued,  and  therefore  will  not  be  considered. 
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The  fhlrd  and  fourth  exceptioiw  are  as 
follows: 

'^hird.  EJrror  In  charging  the  jury  aa  fol- 
loira,  in  connection  with  the  charge  on  the 
assumption  of  risk  and  contributory  negligence: 
TThere  are  many  who  do  not  approve  of  that 
doctrine  (meaning  the  doctrine  of  assumption 
of  rislcs  and  contributory  negligence),  and  Con- 
gress has  passed  a  law  to  abolish  it,  on  the 
principle  that  self-preserration  would  cause  a 
person  to  protect  oneself.'  It  being  respect- 
rally  submitted  that,  in  so  charging,  his  honor 
minimized  the  force  and  effect  of  assumption 
of  rislm  and  contributory  negligence,  giving  the 
jury  to  nnderstand  that  the  highest  authority 
in  onr  govemment  did  not  look  with  favor  upon 
it,  and  thus  gave  the  jury  an  opportunity  to 
take  the  same  view  as  Congress.  It  being  re- 
spectfully submitted  that  it  was  highly  im- 
proper for  his  honor  to  go  out  of  the  record 
and  make  such  remarks  to  the  jury. 

"Fourth.  Error  in  charging  the  jury,  in  con- 
nection with  his  charge  of  assumption  of  risks, 
as  follows:  That  does  not  mean  that  a  person 
assumes  the  risks  of  negligence.'  Thus  charg- 
ing the  jury  that  a  servant  does  not  assume  the 
risks  of  defects  and  dangers,  where  the  same 
is  due  to  negligence  of  the  master.  It  being 
respectfully  submitted  that  the  said  charge. was 
erroneous  and  gave  the  jury  to  understand  that 
assumption  of  risk  only  applies  to  defects  and 
dangers  not  due  to  negugence  by  a  master." 

[1]  When  those  portions  of  the  charge 
quoted  In  these  exceptions  are  considered  in 
connection  with  the  entire  charge,  there  Is 
no  reasonable  ground  for  supposing  that  the 
result  would  have  been  different,  If  his  honor 
the  presiding  judge  had  not  so  charged. 

[2]  The  fifth  exception  is  as  follows: 

"Fifth.  Error  in  not  sending  the  jury  to  the 
scene  of  the  accident,  or  giving  them  an  oppor- 
tunity to  go,  so  as  to  enable  them  to  judge  for 
themselves  whether  or  not  the  plaintiff  could 
and  did  see  the  danger,  which  caused  the  in- 
'  jury,  that  being  the  only  question  in  the  case, 
especially  as  it  appeared  from  the  evidence  that 
the  conditions  and  surroundings  were  exactly 
the  same  at  the  trial  as  when  the  accident  hap- 
pened, and  especially  as  the  evidence  of  the 
witnesses,  as  to  what  conld  be  seen,  was  con- 
flicting. It  is  submitted  that,  under  the  cir- 
cumstances. It  was  an  abuse  of  discretio'n  in  not 
permitting  the  jury,  or  at  least  offer  them  en 
opportunity,  to  go  to  the  scene  of  the  acci- 
dent" 

The  appellant's  attorneys  have  failed  to 
satisfy  this  court  that  there  was  an  abuse  of 
discretion,  on  the  part  of  his  honor,  the  pre- 
siding judge,  in  refusing  the  said  request 

Judgment  affirmed. 

HTDBICE,  WATTS,  FRASEE,  and  GAGE, 
JJ_  Goncnr. 


(M  S.  C.  197) 

JONSS  T.  CHARLESTON  4  W.  a  BY.  CO. 
(No.  8881.) 

(Supreme  Court  of  South  Carolina.     July  16, 

1.   COIOIXBCK  (i  8*)— EmPLOTXB'S  TiTABnjTT— 

Statutobt  niovisioNS. 

There  can  be  no  recovery  for  the  death  of 
sn  employs  of  a  railroad  company  engaged  in 
interstate  commerce,  who  leaves  no  dependent 


relatives,  under  a  state  statute  giving  a  right 
of  action  in  favor  of  relatives  whether  depend- 
ent or  not,  aa  the  federal  Employers'  Liability 
Act  April  22,  1908,  c.  149,  35  Stat.  65  (U.  S. 
Comp.  St.  Supp.  1911,  p.  1322),  Umiting  the 
right  of  action  to  dependent  relatives,  is  para- 
mount and  exclusive,  and  the  liability  of  in- 
terstate carriers  for  injuries  to  their  employes 
engaged  in  interstate  commerce  must  be  tested 
solely  thereby. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  §  5 ;   Dec.  Dig.  {  8.»] 

2.  DsATH  (S   103*)— Actions  fob  Dajiaoks— 
Questions  fob  Jubt. 

In  an  action  for  the  death  of  an  unmarried 
man  whose  father  and  mother  were  dead,  evi- 
dence that  a  brother,  who  was  a  farmer,  had 
been  and  was  at  the  time  of  the  trial  sick  and 
unable  to  work,  with  no  evidence  that  deceased 
had  ever  contributed  anything  to  his  support  or 
given  him  anything  or  rendered  him  any  service 
of  pecuniary  value  or  that  his  condition  and 
circumstances  were  such  that  deceased  would 
probably  have  felt  impelled  bjr  the  ties  of  af- 
fection to  render  him  any  service  or  assistance 
of  pecuniary  value,  did  not  make  a  question 
for  the  jury  aa  to  whether  the  brother  was  de- 
pendent on  deceased  within  the  federal  Employ- 
ers' LlabiUty  Act  April  22,  1908,  c.  149,  35 
Stat  65  (U.  S.  Comp.  St  Supp.  1911,  p.  1322). 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  i  141 ;  Dec.  Dig.  {  103.*] 

Appeal  from  Common  Fleas  Circuit  Court 
of  Abbeville  County;  Geo.  E.  Prince,  Judge. 

"To  be  officially  reported." 

Action  by  W.  P.  Jones,  as  administrator 
of  E.  D.  Clary,  deceased,  against  the  Charles- 
ton &  Western  Carolina  Railway  Company. 
From  a  judgment  on  a  directed  verdict  for 
defendant,  plaintUf  appeals.    Affirmed. 

J.  Howard  Moore,  of  Abbeville,  and  C.  M. 
Drununond,  of  Woodruff,  for  appellant 
Greene  &  Hill,  of  Abbeville,  and  F.  B.  Grler, 
of  Greenwood,  for  respondent 

HYDRICK,  J.  This  action  was  brought 
under  the  statute  of  this  state,  known  as 
Lord  Campbell's  act  (Civ.  Code  1912,  !{ 
3955  to  3958),  to  recover  damages  for  the 
alleged  wrongful  death  of  plaintifTs  in- 
testate, who  was  killed  while  in  the  service 
of  defendant  as  a  brakeman,  by  being  knock- 
ed down  and  run  over  by  some  freight  cars 
wlilch  he  was  attempting  to  uncouple.  At  the 
time  of  the  accident,  the  defendant  and  its 
said  employ^  were  both  engaged  in  interstate 
commerce.  The  deceased  was  a  young  man, 
20  years  of  age,  who  had  never  married.  His 
father  and  mother  were  dead,  but  he  left  a 
brother  and  sister,  for  whose  benefit  the  ac- 
tion was  brought  The  circuit  court  held 
that  the  proof  brought  the  case  within  the 
federal  Employers'  Liability  Act,  which  su- 
perseded the  state  statute  on  the  same  sub- 
ject, and  that  there  was  no  evidence  that  el- 
ther  the  brother  or  sister  was  dependent  on 
deceased,  and  directed  a  verdict  for  defend- 
ant 

[1]  Appellant  contends  that,  as  the  act  of 
Congress  gives  a  right  of  action  in  favor  of 
dependent  relatives,  while  the  state  statute 
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glvea  the  right  In  favor  of  relatives,  whether 
dependent  or  not,  the  two  statutes  do  not 
cover  precisely  the  same  field,  and  therefore 
the  state,  statute  was  not  superseded,  in  so 
far  as  it  gives  a  right  of  action  in  favor  of 
relatives  who  are  not  dependent.  This  is  a 
misconception  of  the  scope  of  the  legisla- 
tion of  Congress.  It  deals  with  the  liability 
of  interstate  carriers  by  railroad  for  inju- 
ries to  their  employes  while  both  are  engaged 
In  interstate  commerce.  It  creates  and  de- 
termines that  liability.  It  is  paramount  and 
exclusive,  and  necessarily  supersedes  the 
state  law  upon  that  subject  Therefore  the 
liability  of  such  carriers  for  such  injuries 
must  be  tested  solely  by  the  act  of  Congress, 
which  cannot  be  pieced  out  by  the  state  law 
on  the  same  subject  St.  Louis,  etc.,  Ry.  Co. 
V,  Hesterly,  228  U.  S.  702,  33  Sup.  Ct  703,  67 
L.  Ed.  1031,  and  cases  cited ;  Wabash  R.  Co. 
V.  Hayes,  234  U.  S.  86,  34  Sup.  Ct  729,  68 
li.  Ed.  — ,  filed  May  25,  1014;  Erie  E.  Co.  v. 
New  York,  233  TJ.  S.  671,  34  Sup.  Ct  756,  68 
L.  Ed.  — . 

[2]  It  is  contended  further  that,  even  In 
this  view  of  the  law,  the  testimony  requires 
submission  of  the  case  to  the  Jury,  because 
there  was  testimony  from  which  the  jury 
might  have  found  that  the  surviving  brother 
was  dependent  on  deceased.  The  only  testi- 
mony which  is  relied  upon  to  sustain  that 
contention  was  that  the  brother,  who  ia  a 
farmer,  resident  in  the  state  of  Alabama,  had 
been  sick  and  unable  to  work  tor  some  time, 
and  was  still  so,  at  the  time  of  the  trial.  But 
there  was  no  testimony  that  deceased  had 
ever  contributed  anything  to  his  support  or 
maintenance,  or  had,  at  any  time  or  under 
any  circumstances,  ever  given  him  anything, 
or  rendered  him  any  service  of  pecuniary 
value;  nor  was  there  anything  in  the  testi- 
mony to  warrant  the  inference  that  he  would 
have  done  so.  It  he  had  lived.  Indeed,-  there 
was  no  testimony  that  the  surviving  brother's 
condition  or  circumstances  were  such  that 
deceased  would  probably  have  felt  impelled 
by  the  ties  of  brotherly  aftecUon  to  render 
him  any  service  or  assistance  of  pecuniary 
value.  If  be  had  lived.  There  was  therefore 
no  reasonable  ground  for  expecting  any  pe- 
cuniary benefit  to  the  survivor  from  the  con- 
tinuance of  the  life  of  the  deceased.  Gulf, 
eta,  Ry.  Co.  v.  McGinnls,  228  U.  S.  173,  33 
Sup.  Ct  426,  67  U  Ed.  785,  and  cases  cited. 

Judgment  afitaned. 

GABI,  O.  J.,  and  WATTS,  ERASER,  and 
GAGE,  jj.,  concur. 


(S8  S.  C.  tOD 

HAMBBIGHT  v.  SOUTHERN  RT..  CARO- 
LINA DIVISION.     (No.  8890.) 

(Supreme  Court  of  South  Carolina.    July  17, 
1914.) 

1.  Pasties   (|   58»)— SuBsriTtrnow— Amehd- 

UENTS. 

An  order  allowing  plaintiff  to  amend  the 
Bummons  and  complaint  by  ■ubstituting  a  third 
person  aa  defendant  for  the  defendant  named  ii 
in  effect  a  dismissal  as  to  defendant  named,  and 
is  not  prejudicial  to  him. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  {S  88,  80;  Dec.  Dig.  |  58.*] 

2.  Costs  (I  48*)— Dismissait— Bioht  or  De- 
fendant TO  Costs. 

An  order  which  is  in  effect  a  dismissal  of 
the  complaint  entitles  defendant  to  costs,  and  it 
is  error  to  refuse  to  allow  him  to  tax  costs 
against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Coats,  Cent 
Dig.  iS  129,  192-210;   Dec.  Dig.  |  48.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;  J.  W.  De  Yore,  Judge. 

"To  be  officially  reported." 

Action  by  Nannie  S.  Hambright  as  admin- 
istratrix, against  the  Southern  Railway,  Car- 
olina Division.  From  an  order  allowing 
plalntifF  to  amend  the  summons  and  com- 
plaint and  from  an  order  denying  a  motion 
to  allow  defendant  to  tax  costs  against  plain- 
tiff, defendant  appeals.  Modified  and  af- 
firmed. 

Sanders  &  De  Pass,  of  Spartanbnri^  for 
appellant  Otts  &  Dobson,  of  Spartanbarg, 
for  resiwndent 

GART,  C.  J.  This  Is  an  appeal  from  an 
order  allowing  the  plaintiff  to  amend  the 
summons  and  complaint  by  substituting  the 
name  of  "Atlanta  &  Charlotte  Air  Line  Rail-, 
way  Company,"  Instead  of  the  defendant 
"Southern  Railway,  Carolina  Division":  also 
from  an  order  refusing  the  motion  to  allow 
the  defendant  to  tax  costs  against  the  plain- 
tlft. 

[1,21  The  order  allowing  the  amendment 
was,  in  effect,  a  dismissal  of  the  complaint 
against  the  defendant  Southern  Railway, 
Carolina  Division,  and  was  not  prejudicial 
to  its  rights.  Therefore  the  exception  as- 
signing error  in  this  respect  Is  overruled. 
But,  as  the  order  was  practically  a  dismissal 
of  the  complaint,  the  defendant  was  entitled 
to  its  costs,  and  there  was  error  in  refostns 
to  allow  the  defendant  to  tax  them  agalnat 
the  plaintiff.  , 

Modified. 

HYDRICK,  WATTS,  FBASER,  and  GAGB. 
JJ.,  concur. 
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S.O.) 

(96  S.  C.  804) 

PABIS  MOUNTAIN  WATEB  CO.  ▼.  CAMP- 
EBDOWN  liUIiLS.    (No.  8010.) 

(Supreme  Court  of  South  Carolina.    July  20, 
1914.) 

1.  Watebs  and  Waikb  Covbseb   (S  203*)— 
Wateb  Companies  —  Discbimination  Bb- 

TWBEN    (30N8UHEB8— ReMEOT. 

Where  a  water  company  having  a  francliise 
to  furnish  water  to  consumers  is  guilty  of  any 
illegal  discrimination  by  charging  certain  cou- 
Bumers  a  less  rate  than  it  charges  another  con- 
sumer, the  remedy  is  to  prevent  the  discrim- 
ination, and  the  latter  may  not  sue  to  compel 
the  company  to  grant  him  the  less  rate. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses.  Cent.  Dig.  U  280,  290-299; 
Dec  Dig.  I  203.*] 

2.  Watebs  and  Water  Cotjbbks  ({  203»)— Wa- 
TKB  Companies— Wateb  Bills— Intebest. 

A  water  company  furnishing  water  to  a 
consumer  pursuant  to  a  contract  whereby  the 
company  agrees  to  supply  water  at  a  specified 
rate,  minimum  $15  per  quarter,  fixed  as  the  1st 
dsys  of  January,  April,  July,  and  October,  and 
which  provides  that  the  contract  shall  expire  on 
January  Ist,  but  to  continue  in  force  from  quar- 
ter to  quarter  unless  30  days'  notice  of  termina- 
tion is  given  by  either  party,  and  which  author- 
ises the  company  to  cut  off  the  water  for  de- 
linquency in  payment  for  80  days,  does  not  au- 
thorize the  company  to  collect  interest  on  wa- 
ter bills.    . 

[Bd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  C^t.  Dig.  H  289,  290-299; 
Dec.  Dig.  f  203.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  J.  W.  DeVore  and  S. 
W.  G.  Shipp,  Judges. 

"To  be  ofBclally  reported." 

Action  by  the  Paris  Mountain  Water  Com- 
pany against  the  Camperdown  Mills.  From 
an  order  overruling  a  demurrer-  to  the  an- 
swer and  counterclaim,  plaintiff  appeals,  and, 
from  a  Judgment  granting  relief  to  plaintiff, 
both  parties  appeal.  Order  on  demurrer  re- 
versed, and  judgment  affirmed. 

Cothran,  Dean  &  Cotbran,  of  Greenville, 
for  appellant  Haynswortb  &  Haynswortli, 
of  GreenvlUe,  for  respondent. 

GARY,  C.  J.  The  following  statement 
appears  In  the  record: 

"This  action  was  instituted  in  the  court  of 
common  pleas  for  Greenville  county  on  April 
16,  1011,  for  $224.10,  with  interest  from  July 
1, 1010,  and  for  $314.16,  with  interest  from  Oc- 
tober 1,  1910,  on  account  of  water  furnished  the 
defendant  by  the  plaintiff  during  the  period  be- 
ginning April  1,  1910,  and  ending  September 
30,  1010,  under  written  contracts  dated,  re- 
spectively, October  1,  1904,  and  February  25, 
1007. 

,  "On  March  15,  1912,  the  plaintiff  served  up- 
on the  defendant,  written  notice  of  demurrer  to 
the  answer  and  counterclaim,  hereinafter  set 
out,  which  demurrer  was  heard  by  Judge  De 
Vote  at  November  term,  1912,  and  overruled. 
From  the  order  overruling  the  demurrer,  the 
plaintiff  gave  notice  of  appeal.  The  cause  then 
came  on  for  trial  upon  the  merits,  before  Judge 
Shipp  and  a  jury  at  April  term,  1913.  At  the 
dose  of  the  testimony,  upon  plaintiff's  motion, 
Judge  Shipp  directed  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  of  the  two  water  bills. 
$224.10  and  $314.16,  total  $538.26,  but  refused 
to  allow  the  plaintiff  interest  as  mimed.    Up- 
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on  the  verdict  thus  rendered,  the  plaintiff  duly 
entered  up  judgment,  and  from  that  judgment 
in  due  time  both  parties  have  appealed;  the  de- 
fendant contending  that  the  plaintiff  was  enti- 
tled to  nothing,  and  the  plaintiff  contending 
that  it  was  entitled  to  interest  as  claimed,  in 
addition  to  $538.26." 

In  its  answer  the  defendant  alleges  that: 

"The  plaintiff  was,  and  now  is,  engaged  in  the 
business  of  furnishing  water  to  the  city  of 
Greenville  for  public  purposes,  and  to  the  peo- 
ple of  said  cit:r,  and  the  territory  adjacent  there- 
to, for  domestic  manufacturing,  and  other  pur- 
poses; that  the  .plaintiff  is  and  was  a  quasi 
public  corporation,  and  is  engaged  in  serving  the 
public  in  the  matter  of  furnishing  water  as 
aforesaid ;  that,  under  the  laws  of  this  state, 
it  has  the  right  to  condemn  lands  for  its  cor- 
porate purposes,  and  to  exercise  other  valuable 
franchises,  given  to  public  service  corporations; 
that  under  the  franchise  granted  by  the  city 
of  Greenville,  and  under  the  ordinances  of  said 
city,  it  possesses  the  right  to  use  the  streets, 
alleys,  and  other  puhlic  places  in  said  city  for 
the  purpose  of  maintaining  its  water  main,  and 
discharging  its.  duties  as  aforesaid;  that  un- 
der the  law,  it  is  bound  to  serve  the  public  at 
reasonable  charges,  not  in  excess  of  those  set 
forth  in  its  franchise,  and  without  discrimina- 
tion as  between  customers  of  the  same  class;  and 
that  any  discrimination  between  its  cnstomers, 
is  illegal  and  void." 

The  defendant  also  alleged,  by  way  of  de- 
fense, that  other  mills  similarly  situated 
were,  at  the  time  of  the  contracts  between 
the  plaintiff  and  the  defendant,  being  sup- 
plied with  water,  at  the  rate  of  10  cents 
per  1,000  gallons,  without  the  knowledge  of 
the  defendant,  and  contrary  to  the  state- 
ments of  the  plaintiff,  and,  that  it  should  not 
therefore  he  required  to  pay  a  higher  rate 
than  others.  The  defendant  also  set  up  a 
counterclaim  for  excess  charges  paid  since 
1007. 

Section  7  of  the  franchise  under  whicb  the 
plaintiff  was  operating  contains, the  provi- 
sion that  It  shall  not  charge  rates  exceeding 
the  amount  therein  specified,  and  that  no 
water  shall  be  supplied  to  any  customer  per 
year  for  less  than  15  cents  per  1,000  gallons, 
where  the  supply  exceeds  10,000  gallons  per 
day. 

[1]  The  first  Question  that  will  be  consid- 
ered is  whether  there  was  error  on  the  part 
of  his  honor  the  presiding  Judge  In  overrul- 
ing the  demurrer  to  the  defense  set  up  in 
the  answer. 

It  is  not  contended  that  the  contracts  be- 
tween the  plaintiff  and  the  defendant,  were 
unauthorized  or  rendered  Illegal  by  reason 
of  any  provision  in  the  plaintiff's  franchise. 
There  is  no  view  under  which  the  claims  of 
the  defendant  can  be  sustained.  In  the  first 
place,  if  the  provision  of  the  .water  com- 
pany's franchise,  that  It  should  not  charge 
a  rate  less  than  15  cents  per  1,000  gallons 
has  no  application  to  mills  outside  the  limits 
of  the  city,  then  it  could  not  be  successfully 
contended  that  contracts  with  those  mills 
would  be  discriminatory.  But,  even  if  the 
provisions  of  the  franchise  are  alike  applica- 
ble to  the  mills  In  and  outside  the  city,  never- 
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tbeless  the  defendant  la  not  entitled  to  the 
relief  which  It  seeks.  The  remedy  where 
there  has  been  an  Illegal  discrimination  In 
the  administration  of  powers  conferred  by  a 
municipality  is  not  by  extending  to  others 
tbe  benefits  arising  from  such  discrimination, 
thereby  Increasing  the  numt)er  of  those  vio- 
lating the  law,  but  to  resort  to  the  remedies 
which  the  law  provides  for  preventing  the 
discrimination  altogether.  The  defendant 
is  practically  asidng  the  court  to  allow  It 
to  be  placed  In  the  same  category  as  those 
mills  that,  it  alleges,  have  entered  Into  on- 
lawful  contracts.  In  order  that  it  may  receive 
benefits  to  which.  It  alleges,  others  In  like 
plight  are  not  entitled. 

While  the  facts  In  Puller  v.  Payne,  96  S. 
C.  471,  81  S.  B.  176,  are  quite  dlOTerent  from 
those  In  the  present  case,  the  principle  upon 
wbldi  that  case  was  decided  is  conclusive 
of  the  question  under  conslder^itlon.  In  that 
case  the  court  said: 

"There  is  a  marked  distinction  where  the  dia- 
eriminatoiy  classification  is  created  by  the  act 
making  the  appropriation  and  when  such  clas- 
sification arises  from  Uie  manner  in  which  the 
provisions  of  the  statute  aie  administered  by 
the  fiscal  agents  in  assessing  property  subject 
to  taxation.  Conceding  that  tbe  classification 
mentioned  in  tbe  complaint  would  have  render- 
ed the  statute  under  which  tbe  appropriation 
was  made  null  and  void  if  authorized  by  the 
Legislature,  it  cannot  be  successfully  contended 
that  it  had  such  effect,  when  adopted  by  the 
fiscal  agents  of  the  county. 

"It  is  not  alleged  in  tbe  complaint  that  tbe 
statute  under  which  the  taxes  were  collected 
was  unconstitutional,  and  therefore  null  and 
void;  nor  that  the  fiscal  officers  assessed  her 
property  at  more  than  its  true  value;  nor  that 
tbe  rate  or  per  centum  upon  which  her  taxes 
were  collected  exceeded  that  which  the  law  pre- 
scribed; nor  that,  in  dealing  directly  with  her 
property,  there  was  a  failure  to  comply  with 
any  requirement  of  law.  We  therefore  start 
out  with  the  indisputable  proposition  that  the 
taxes  paid  by  the  plaintifE  did  not  exceed  the  pro- 
portionate amount  which  it  was  her  duty  to  pay, 
and  consequently  was  not  illegal.  She,  however, 
contends  that  it  would  be  inequitable  not  to  re- 
fund the  taxes  paid  by  her,  on  tbe  ground  that 
other  taxpayers  owning  property  similar  to  hers 
were  not  required  by  the  fiscal  authorities  to 
return  it  for  taxation,  and  that  thereby  a  great- 
er burden  was  imposed  upon  her  than  her  prop- 
er proportion  of  taxes.  In  the  first  place,  it 
cannot  be  successfully  contended  that  the  taxes 
paid  by  her  on  the  property  described  in  tbe 
complaint  should  l>e  refunded,  as  in  tliat  event 
she  would  occupy  towards  the  owners  of  simi- 
lar property  throughout  the  state  who  had 
paid  taxes  thereon  practically  tbe  same  rela- 
tion which  she  now  occupies  towards  those  in 
Greenwood  county  who  have  not  returned  their 
property  for  taxation.  It  was  inequitable  and 
imjust  for  them  to  refuse  to  return  their  prop- 
erty for  taxation,  and  pay  their  proportionate 
part  of  the  taxes,  and  it  would  be  equally  in- 
equitable and  unjust  for  her  to  be  excused  from 
paying  her  proportion  of  the  burden  imposed 
upon  the  taxpayers.  Two  wrongs  do  not  make 
a  right." 

Tbe  demurrer  should,  therefore,  have  been 
sustained. 

[I]  The  next  question  that  will  be  deter- 
mined Is  whether  there  was  error  In  the  In- 


struction to  the  Jury  that  the  plalntlfC  was 
not  entitled  to  Interest 

The  contracts  between  the  plaintiff  and 
the  defendant,  were  substantially  as  fol- 
lows: 

"The  water  company  agreed  to  supply  water 
to  the  mill  known  as  Camperdown  Mills,  also 
for  13  single  tenement  houses  and  24  double 
tenement  houses  occupied  by  operatives  of  said 
mills  at  the  rate  of  16  cents  per  1,000  gallons, 
minimum  |15  per  quarter.  The  contract  was 
to  expire  on  January  1,  1911,  but  to  continue 
in  force  from  quarter  to  quarter,  unless  30 
days'  notice  of  termination  Ira  given  by  either 
party.  The  quarter  days  were  fixed  as  the  1st 
days  of  January,  April,  July,  and  October. 
Tbe  water  rents  were  payable  on  said  quarter 
days.  Delinquency  of  30  days  justified  cutting 
off  water.  Water  to  be  measured  by  meters  sup- 
plied by  water  company.  Defendant  agreed  to 
tbe  terms   stated." 

The  contracts  did  not  provide  for  Interest, 
and  there  was  no  testimony  tending  to  show 
that  the  parties  had  agreed  as  to  the  amount 
that  was  due. 

These  views  practically  dlsiwse  of  all  ques- 
tions presented  by  the  exceptions. 

It  la  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

HYDRICK.  WATTS,  F&ASER,  and 
GAGE,  JJ.,  concur. 


(M  S.  C.  300) 

SAULS-BAKER  00.  v.  ATLANTIC  COAST 
LINE  B.  CO.  (No.  8906.) 

(Supreme  Court  of  South  Carolina.     July  18, 
1914.) 

Cabbikbs  (§  159*)  —  Cabbiagb  or  Goods  — 
Time  for  Payment  of  Lobs— Waivkb. 
Under  a  bill  of  lading  providing  that  claim 
of  loss  must  l>e  made  to  toe  carrier  within  four 
months,  tbe  act  of  a  connecting  carrier  in  in- 
dorsing its  freight  bill,  "Box  robbed,  12  bottles 
gone.  B.  [Signed]  L.  G.  A.,  Agent,"  and  in 
replying  to  a  claim  of  loss  filed  a  year  later  that 
if  claimant  would  reduce  his  claim  to  invoice 
cost  he  would  be  paid,  was  a  waiver  of  fail- 
ure to  file  claim  within  the  stipulate  four 
montiis. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §1  668-^71,  699-703%,  711-71i 
718,  718% ;   Dec.  Dig.  |  159. •] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;   Thos.  H.  Spain,  Judge. 

"To  be  officially  reported." 

Action  by  the  Sauls-Baker  Company 
against  the  Atlantic  Coast  Line  Ballroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Appeal  dismissed. 

McNeill  &  OUver  and  F.  U  WiUcoz,  all  of 
Florence,  for  appellant  Arrowsmltb  ft  Ba- 
ker, of  Lake  City,  for  respondent 

GART,  C.  J.  This  action  was  commenced 
In  a  magistrate's  court  on  tbe  14th  day  of 
December  1912,  for  the  recovery  of  $1.20,  the 
alleged  value  of  16  bottles  of  ginger  ale,  and 
$50  penalty  for  failure  to  pay  the  claim, 
within  the  statutory  period. 
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The  following  statement  appears  In  the 
magistrate's  report  of  tbe  trial: 

"From  the  testimony  and  the  documentair 
evidence  in  the  case,  sabmitted  to  me  without 
a  jury,  I  find  the  following  facts:  On  August 
12,  1911,  the  Southern  Bailway  Company  is- 
sued its  bill  of  lading  to  plaintiff's  consignor, 
for  one  case  of  ginger  ale,  consigned  to  plain- 
tiff at  Lat(e  City.  Upon  the  reverse  side  of 
said  bill  of  lading,  among  other  stipulations, 
is  found  the  following:  'Claims  for  loss,  dam- 
age, or  delay  must  be  made  in  writing  to  the 
carrier  at  the  point  of  delivery,  or  at  the  point 
of  origin,  within  four  months  after  delivery  of 
the  property,  or,  in  case  of  failure  to  make 
delivery,  then  within  four  months  after  reason- 
able time  for  delivery  has  elapsed.  Unless 
claims  are  so  made,  carrier  shall  not  be  liable.' 

"Defendant's  freight  bill  bearing  date  August 
19,  1911,  bearing  the  following  indorsement, 
'Box  robbed,  12  bottles  gone.  R.  [Signed]  L. 
G.  A.,  Agent,'  was  next  offered  in  evidence, 
with  the  testimony  of  plaintiff  that  the  notation 
had  been  made  thereon  by  an  agent  of  defend- 
ant 

"On  October  10^  1912,  plaintiff  filed  its  writ- 
ten claim  for  $1.20.  Claim  was  declined  by  two 
letters  of  defendant,  addressed  to  plaintiff,  bear- 
ing dates  respectively,  November  4  and  6,  1012, 
in  the  following  words:  'Have  claim  reduced  to 
invoice  cost  and  I  will  pay  at  once;  hurry  the 
return  of  papers.' 

"Plaintiff's  invoice  shows  the  case  to  con- 
tain 100  pints  of  ginger  ale,  of  the  value  of  7 
cents  per  pint,  adding  freight  of  $1  on  case 
makes  the  total  loss  of  plaintiff,  to  wit,  15  bot- 
tles at  8  cents  per  bottle,  $1.20,  as  claimed. 
The  defendant's  answer  denied  every  material 
allegation  of  the  complaint,  and  set  up  the 
above-quoted  stipulation  on  the  bill  of  lading 
as  a  defense. 

"Upon  hearing  argument  pro  and  con,  and  a 
reTiew  of  the  authorities.  I  concluded  that  the 
stipulation  was  a  reasonable  one,  but  under  the 
fa«ts  of  this  case  the  reason  for  the  enforcement 
of  the  stipulation  was  wanting,  the  defendant 
having  waived  its  right  to  demand  written 
notice  of  loss  or  damage  by  acknowledgment 
on  the  freight  bill  of  the  shortage  at  the  time 
of  delivery.  There  was  no  contest  as  to  the 
facts,  and,  viewing  the  letter  as  aBove,  I  ren- 
dered judgment  *  •  •  for  the  amount  sued 
for.  interest  and  the  penalty,  t(«ether  with  the 
costs  and  disbursements.    •    •     • 

"The  point  made  in  defendant's  second  ex- 
ception was  not  made  or  discussed  at  the  trial 
of  the  case,  but  if  it  had,  from  the  view  that  I 
take  of  the  law  and  facts  in  this  case,  it  could 
not  affect  the  result." 

The  second  exception  to  which  the  magis- 
trate referred  was  as  follows: 

"The  magistrate  erred,  it  is  respectfully  sub- 
mitted, in  holding  and  ruling  that  a  mere  nota- 
tion on  the  expense  bill  of  a  shortage,  in  case 
of  a  shipment  moving  over  more  than  one  line, 
^as  sufficient  to  show  a  waiver  of  the  right  to 
the  protection  afforded  by  the  provision  of  the 
bill  of  lading,  against  claims  not  filed  within 
four  months  from  the  date  of  delivery  of  ship- 
ment" 

The  only  assignment  of  error  made  by  the 
other  two  exceptions,  in  different  form  was: 

"That  the  magistrate  erred  in  holding  and 
ruling  that  a  mere  notation  on  the  expense 
bill  of  a  shortage  was  sufficient  to  show  a  waiver 
of  the  right,  to  the  protection  afforded  by  the 
bill  of  lading,  against  claims  not  filed  within 
fonr  months  from  date  of  delivery  of  shipment" 

His  honor,  the  drcolt  Judge,  dismissed  the 
appeal  on  the  anthority  of  the  cases  of 
Oeaver-Jeter  Co.  r.  Railway,  91  8.  C.  503, 


74  S.  B.  1071,  Ana.  Caa.  1S14A,  280;  Kelly 
V.  Railway,  84  S.  a  249,  06  &  B.  198,  137 
Am.  St  Rep.  842;  and  Charles  r.  Railway, 
78  S.  C.  36,  58  S.  B.  927,  125  Am.  St  Rep. 
762. 

The  defendant  thereupon  appealed  to  this 
court  upon  a  single  exception,  to  wit: 

"His  honor,  the  circuit  judge,  erred,  it  is  re- 
spectfully submitted,  in  finding  and  holding 
that  a  mere  notation  on  the  expense  bill  of  a 
shortage,  in  case  of  a  shipment  moving  over 
more  than  one  line,  was  sufficient  to  snow  a 
waiver  of  a  right  to  the  protection  afforded  b/ 
the  provision  of  the  bill  of  lading,  relieving  it 
from  liability  for  daims  not  filed  within  four 
months  from  the  date  of  the  delivery  of  the  ship- 
ment" 

It  will  be  observed  that  this  exception  and 
the  second  exception  hereinbefore  mentioned 
raise  the  same  question,  which  the  magis- 
trate states  was  not  made  or  discussed  on 
the  trial  of  the  case  before  him. 

The  only  authority  we  deem  it  necessary 
to  add  to  those  cited  by  his  honor,  the  cir- 
cuit Judge,  is  Hays  v.  Tel.  Ca,  70  S.  O.  16, 
48  S.  B.  608,  67  Ia  R.  A.  481,  106  Am.  St 
Rep.  731,  3  Ann.  Cas.  424,  In  which  the  court 
used  this  language: 

''Where  the  statement  or  proof  is  presented, 
after  the  time  limited  by  the  contract,  and  the 
claimant  tiiereafter  does  nothing,  and  incurs  no 
expense  or  trouble,  in  consequence  of  any  de- 
mand of  the  party  to  be  charged,  yet  waiver  of 
the  form  of  the  claim  and  of  the  tune  limit  will 
be  implied,  if  the  statement  or  proof  is  re- 
tained and  considered  on  its  merits  without  no- 
tice that  the  time  limit,  or  a  lack  of  written 
demand  in  proper  form,  will  be  relied  on." 

The  defendant  used  the  following  language 
In  the  two  letters  hereinbefore  mentioned: 

"Have  claim  reduced  to  invoice  cost,  and  I 
will  pay  at  once;   hurry  the  return  of  papers." 

The  record  shows  that  the  amoont  claimed 
corresponded  with  the  Invoice'  cost,  thus 
showing  an  additional  ground  of  waiver. 

Appeal  dismissed. 

HYDRICE,  WATTS,  FRASBR,  and  OAOB, 
JJ.,  concur. 


STATB  ▼.  WINTER. 


(98  8.  0.  m. 
(No  8006.) 


(Supreme  Court  of  South  Carolina.    July  18, 
1914.) 

Banks  awd  BAmEiRO  (I  21*)— Offknses  — 

ChWJKS— INSDMICIBNT   DEPOMT— EVIDENCE. 

In  a  prosecution  for  drawing  and  uttering 
a  check  on  a  bank  without  sufficient  funds  of 
the  drawer  to  meet  the  same,  evidence  that  the 
check  was  postdated  was  admissible,  since  the 
giving  of  a  postdated  check  is  but  a  promise  to 
pay  at  a  future  time,  antt  is  not  withm  the  stat- 
ute making  it  a  misdemeanor  to  draw  a  check 
without  funds  in  the  bank  to  pay  the  same. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  i  25;    Dec.  Dig.  |  21.*] 

Appeal  from  Common  Pleas  drcolt  Conrt 
of  Richland  County;  R.  W.  Memmlnger, 
Jndge. 

E.  Winter  was  convicted  of  drawing  and 
uttering  a  check  on  a  bank  without  funds  to 
meet  the  same,  and  he  appeals.    Reversed. 
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D.  W.  Robinson,  of  Columbia,  for  appel- 
lant W.  Hampton  Cobb,  of  Columbia,  for 
the  State. 

WATTS,  J.  The  defenflant  was  Indicted 
and  tried  before  bis  honor.  Judge  Memmlng- 
er,  under  section  208  of  the  Criminal  Code, 
for  drawing  and  uttering  a  check  for  $30.25, 
upon  a  bank,  without  sufficient  funds  to  meet 
the  same.  He  was  convicted  by  the  Jury 
and  sentence  imposed.  Defendant  appeals 
and  by  14  exceptions  questions  the  correct- 
ness of  his  honor's  ruling. 

The  ninth  exception  complains  of  error  in 
refusing  the  defendant's  Srst  request  to 
charge,  which  is  as  follows: 

(1)  "If  the  check  in  question  in  this  case  was 
given  prior  to  the  date  it  bears,  and  it  was  dat- 
ed at  a  subsequent  date  as  a  time  upon  which 
it  wag  to  bave  been  paid,  it  has  only  the  effect 
of  a  promise  to  pay,  at  a  future  time,  and  is 
not  within  the  statute  making  it  a  misdemeanor 
to  draw  a  daeck  when  the  drawer  baa  no  funds 
to  meet  it" 

This  was  a  correct  proposition  of  law  ap- 
plicable to  the  case  and  should  have  been 
charged.  The  defendant  bad  the  right  to 
show  that  the  check  was  given  at  a  different 
time  from  that  at  which  goods  were  purchas- 
ed and  obtained,  and  it  was  competent  for  the 
defendant  to  show  by  evidence  other  than  the 
check  Itself  that  it  was  not  correctly  dated. 
If  goods  were  obtained  at  one  time  and  check 
given  subsequently,  that  would  not  be  a  mis- 
demeanor but  a  simple  promise  to  pay.  U 
check  was  dated  ahead,  and  it  was  expressly 
stated  at  the  time  it  was  passed  that  the 
drawer  bad  no  funds  in  the  bank,  such- check 
would  only  mean  a  promise  on  the  part  of 
the  drawer  to  do  a  future  act  and  have  funds 
In  the  bank. at  the  future  time  stated  in  the 
check,  and  this  would  be  no  more  than  an 
obligation  to  pay  in  the  future,  and  the 
check  would  only  be  an  evidence  of  debt 
His  honor  was  in  error  in  interpreting  the 
statute  as  he  did  in  the  charge  to  the  Jury 
and  in  refusing  to  allow  the  defendant  to 
show  by  the  prosecuting  witness  that  the 
check  was  dated  ahead  and  to  show  that  the 
prosecuting  witness  had  admitted  that  the 
check  was  dated  ahead  at  the  time  it  was 
given,  and  the  exceptions  raising  these  ques- 
tions are  sustained. 

Judgment  reversed.    New  trial  granted. 

GARY,  C.  J.,  and  HTDRICK,  FBASER,  and 
GAGE,  JJ.,  concur. 


(98  S.  C.  220) 

COMMERCE  TRUST  CO.  v.  GRIMES  et  al. 
(No.  8892.) 

(Supreme  Court  of  South  Carolina.    July  17, 
1914.) 

Bnxs  AND  Notes  (f  365*)— RiaHTS  of  Boka 
Fids  Houjeb— Oefensbs. 

A  bona  fide  holder  of  a  negotiable  note 
before  maturity  for  a  valuable  consideration 
without  notice  holds  the  title  unaffected  by  any 


want  of  eonsideratlon  impeaching  the  validity 
of  the  note  as  between  the  original  partie» 
thereto. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |S  944,  958,  8S9;  Dec.  Di£. 
§  365.*] 

Appeal  from  Common  Pleas  Circuit  (}ourt 
of  Colleton  County;    I.  W.  Bowman,  Judge. 

Action  by  the  (^mmeroe  Trust  Company, 
a  corporation  created-  by,  and  existing  under, 
the  laws  of  the  state  of  Missouri,  against  M. 
Ll  Grimes  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Reversed. 

Smythe  &  Yisanska,  of  Charleston,  and 
Padgett  &  Moorer,  of  Walterboro,  for  appel- 
lant HoWell  &  Gruber  and  Peurlfoy  Bros., 
all  of  Walterboro,  for  respondents. 

FRASER,  J.  This  Is  another  action  on  a 
note  given  by  persons  in  this  state  to  Mc- 
Laughlin Bros.  The  undisputed  evidence 
showed  that  the  respondents  executed  nego- 
tiable notes  to  McLaughlin  Bros.,  that  the 
notes  were  assigned  for  value  before  maturi- 
ty to  the  appellant ;  and  there  is  no  evidence 
to  show  that  the  assigns  had  notice  of  any 
want  of  consideration. 

This  case  is  governed  by  the  case  of  the 
Bank  v.  Wallace,  97  S.  a  62,  80  S.  B.  460, 
and  the  Bank  v.  Stackhouse,  91  8.  G.  466,  74 
S.  E.  977,  40  L.  R.  A.  (N.  S.)  454.  In  the  for- 
mer case  the  Chief  Justice,  in  delivering  the 
opinion  of  this  court,  said : 

"When  the  case  of  Bank  v.  Stackhouse.  91  S. 
C.  466,  74  S.  E.  977,  40  L.  R.  A.  (N.  S.)  454, 
was  decided  by  this  court  it  did  not  seem  to 
the  writer  of  this  opinion  that  the  plaintiff 
therein  was  prima  facie  a  bona  fide  bolder  of 
the  note  upon  which  tlie  action  was  brought. 
The  principles  then  announced  are  practically 
the  same  as  those  involved  in  the  present  case. 
He  therefore  feels  constrained  to  follow  that 
case  as  an  authority,  as  long  as  it  remains  of 
force. 

"Judgment  affirmed." 

This  court  is  bound  by  those  two  opinions 
to  reverse  the  Judgmrait  in  this  case.  A  ver- 
dict for  the  plaintiff  in  this  case  should  have 
been  directed.    No  other  questions  arise. 

The  Judgment  appealed  from  is  reversed. 

GARY,  C.  J.,  and  HYDBICE,  WATTS,  and 
GAGE,  JJ.,  concur. 


(98  8.  C.  US) 
GRIMES  «t  aL 


CENTRAL  NAT.  BANK  ▼. 
(No.  8888.) 

(Supreme  Court  of  South  Carolina.    July  17," 
1914.) 

Appeal  from  Common  Pleas  Circuit  Court  of 
Colleton  County;   J.  W.  Bowman,  Judge, 

Action  by  the  Central  National  Bank,  a  cor- 
poration under  the  laws  of  the  United  States  of 
America,  against  M.  L.  Grimes  and  others. 
From  a  judgment  for  defendants,  plaintiff  ap- 
peals.    Reversed. 

Smythe  &  Visanska,  of  Charlest<m,  and  Pad- 
gett &  Moorer,  of  Walterboro,  for  appellant 
Howell  &  Gruber  and  Peurlfoy  Bros.,  all  of 
Walterboro,  for  respondents. 
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FRASER,  J.  The  facts  in  thia  case  being 
substantially  the  same  as  those  In  the  case  of 
Commerce  Trust  Co.  v.  M.  L.  Orimes  et  al.,  82 
S.  £.  420,  the  judgment  is  reversed,  for  the 
reasons  therein  stated. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
GA(x£,  J  J.,  concur. 

(M  S.  a  297)  == 

STATE  T.  SMALLS.    (No.  8807.) 

(Supreme  Court  ot  South  Carolina.     July  19, 
1914.) 

1.  Indictment   and    Infobuation    (i    83*)— 
ScFFicMNCY— Acting  Solicitob, 

Where  the  regular  solicitor  because  of  ill- 
ness was  unable  to  attend  court  and  perform 
his  duties,  the  court  may  appoint  an  acting  so- 
licitor, and  an  indictment  signed  by  the  acting 
solicitor  as  such  is  not  void  because  not  signed 
by  the  duly  elected  and  qualified  solicitor  of 
the  circuit 

[Ed.  Note<— For  other  cases,  see  Indictrftent 
and  Information,  Cent  Dig.  g|  182-1B7;  Dec. 
Dig.  I  33. »] 

2.  CBiiaNAi,  Law  (H  763,  764*)— TiiiAi/-Iir- 

BTBUCTIOHS. 

Under  Const,  art  6,  {  26,  declaring  that 
judges  shall  not  charge  in  respect  to  matters  of 
fact,  but  shall  declare  the  law,  it  is  improper 
for  a  judge  to  charge  that  the  defoise  oi  aUbi 
should  be  received  with  caution. 

[£!d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  1731-1748,  1752,  1768, 
1770;  Dec.  Dig.  H  763,  764.*] 

8.  Cbhonai.   Law    (i   788*)— PBOBBomon— 

Detensks. 

The  defense  of  alibi  is  entitled  to  be  con- 
sidered by  the  Jury  the  same  as  any  other 
defense,  the  jury  to  determine  that  credence 
Aall  be  given  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  (Tent  Dig.  {{  1708-1711;    Dec.  Dig.   | 

Appeal  from  General  Sesslona  Clrctilt 
Court  of  Cliarleston  County;  H.  F.  Rice, 
Judge. 

Allen  Smalls  was  convicted  at  arson,  and 
he  appeals.     Reversed  and  remanded. 

Logan  &  Grace  and  John  I.  Cosgrove,  all 
of  Charleston,  for  appellant  Frank  F.  Hem- 
don,  of  Charleston,  for  tbe  State. 

WATTS,  J.  The  defendant  was  Indicted 
for  arson,  charged  with  burning  a  gin  house. 
Tbe  case  was  called  for.  trial  before  his  hon- 
or, Judge  Rice,  and  a  Jury.  A  motion  was 
made  to  quash  tbe  indictment  on  tbe  ground 
that  It  was  signed  by  F.  F.  Herndon,  acting 
solicitor,  and  not  by  the  duly  elected  and 
qualified  solicitor  of  that  circuit;  the  con- 
tention being  that  the  Indictment  was  void 
ab  initio,  there  being  no  such  ofBcer  as  act- 
ing solicitor,  and  that  there  was  no  vacancy 
in  said  office  of  solicitor,  and  the  appoint- 
ment could  only  be  made  as  provided  for  by 
section  722  of  the  Code  of  Laws  of  S.  O.  by 
apimlntment  by  the  Governor  and  confirma- 
tion by  the  Senate.  The  motion  was  over- 
ruled and  defendant  put  on  trial  and  set  up 
as  a  defense  the  plea  of  alibi.  The  jury  re- 
turned a  verdict  of  guilty  with  recommenda- 
tion of  mercy.    Defendant  moved  for  a  new 


trial,  which  was  refused,  and  sentenced  to 
imprisonment  for  ten  years.  After  sentence 
defendant  appealed  and  asks  reversaL 

[1]  The  first  four  exceptions  aUege  error 
In  not  quashing  indictment  on  the  grounds 
asked  for.  These  exceptions  are  overruled 
for  tbe  reason  that  it  apiiears  that  on  Fet>- 
ruary  0,  1914,  bis  honor.  Judge  Rice  presid- 
ing at  the  court  of  general  sessions  for  Char- 
leston county,  passed  an  order  appointing  F. 
F.  Herndon,  Esq.,  acting  solicitor  for  that 
term,  by  reason  of  the  fact  that  the  solicitor, 
the  Honorable  John  H.  Peurlfoy,  was  un- 
able to  attend  court  and  perform  tbe  duties 
of  his  office  on  account  of  illness.  His  honor 
clearly  had  the  right  under  the  circumstanc- 
es to  make  tbe  appointment  for  the  purposes 
indicated  in  his  order  in  the  Interest  of  jus- 
tice and  the  orderly  administration  of  the 
same  in  order  that  the  court  might  proceed 
with  business  and  the  trial  of  persons  charg- 
ed with  violation  of  law,  and  these  excep- 
tions are  overruled. 

[2, 3]  The  third  exception  as  to  the  judge's 
charge  to  the  Jury  is  as  follows: 

"Because  bis  honor,  the  presiding  judge,  erred, 
it  is  respectfully  submitted,  in  charging  the 
jury  as  to  tbe  defense  of  alibi:  'Now,  Mr.  Fore» 
man  and  gentlemen  of  the  Jury,  I  think  I  may 
say  it,  and  I  am  going  to  say  it  anyhow,  that 
alibi  is  always  to  be  received  with  caution,  the 
defense  of  aubi,  but  when  it  is  made  out  then 
it  is  a  complete  defense.'  The  error  being  that 
his  honor  invaded  the  province  of  the  jury  by 
singling  out  one  plea  for  the  defendant  and 
differentiating  that  from  the  rest  of  tbe  evi- 
dence on  behalf  of  tbe  defendant,  and  prejudiced 
and  deprived  tbe  defendant  of  his  right  under 
the  Constitution  to  have  the  joir  exclusively  un- 
influenced by  any  expression  of  opinion  by  tbe 
circuit  judge,  pass  on  the  force  and  effect  and 
weight  and  sufficiency  of  all  of  the  evidence." 

This  exception  must  be  sustained.  Article 
5,  i  26,  of  the  Constitution  of  1885,18:  "Judges 
shall  not  charge  Juries  In  respect  to  matters 
of  fact,  but  shall  declare  the  law."  The  In- 
tention of  this  section  was  Intended  clearly 
to  leave  to  the  jury  all  questions  of  fact  and 
to  prevent  tbe  judges  from  forcing  npon  Ju- 
ries their  own  convictions  as  regards  matters 
of  fact  The  force  and  effect  of  any  evi- 
dence is  for  the  jury ;  it  is  for  them  to  deter- 
mine what  credence  they  will  give  to  It  and 
what  weight  it  will  have  with  them.  The 
juries  are  the  judges  of  all  matters  of  fact 
and  cannot  look  to  the  court  for  a  controlling 
view,  they  are  to  form  their  own  conclusions 
from  the  facts  submitted  to  them,  and  the 
court  cannot  employ  Its  Influence  over  the. 
minds  of  the  Jurors  to  force  ni)On  them  its 
conclusions  in  any  case.  The  court  Is  not  at 
liberty  to  give  its  conclusions  In  any  partic- 
ular portions  of  the  testimony.  The  real 
object  of  thia  clatise  in  the  (Constitution  is 
to  leave  the  decision  of  all  questions  of  fact 
to  the  Jury  exclusively  uninfluenced  by  any 
expressions  of  opinion  by  tbe  judge.  The 
Judge's  position  would  naturally  add  great 
weight  to  any  opinion  he  might  express  upon 
any  question  of  fact  arising  in  a  case,  and 
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for  this  reason  he  should  carefully  refrain 
and  avoid  expressing  any  opinion  that  he 
may  have  formed  from  the  facts  as  to  the 
force,  weight,  and  effect,  leaving  It  to  the 
Jury  to  draw  their  own  conclusions  and  not 
Impress  upon  them  any  Impression  that  the 
testimony  may  have  made  In  the  mind  of 
the  Judge.  The  Juries  are  to  determine  all 
questions  of  fact  uninfluenced  by  the  Judge 
and  unbiased  by  his  impressions.  His  honor 
was  In  error  In  charging  the  Jury  that  the 
defense  of  alibi  was  to  be  received  with  cau- 
tion that  defense  the  same  as  all  other  de- 
fenses Is  entitled  to  be  considered  by  the 
Jury  under  all  the  facts  and  circumstances 
of  the  case  the  same  as  any  other  defense, 
and  It  is  for  them  to  say  what  credence  they 
give  to  It  and  do  not  have  to  receive  It  with 
any  more  caution  than  they  do  any  other  evi- 
dence In  the  case.  The  rules  governing  one 
class  of  cases  must  rest  with  equal  force 
with  others.  The  plea  of  Insanity,  alibi,  and 
self-defense  are  all  to  be  measured  by  the 
safe  standard,  and  bis  honor  had  no  right 
to  prejudice  the  Jury  by  stating  to  them  as 
he  did  that  the  plea  of  alibi  must  be  re- 
ceived by  the  Jury  with  caution. 
Judgment  reversed,  and  new  trial  granted. 

GARY,  a  J.,  and  HYDBIQK,  FRASEB, 
and  6AOE,  JX,  concur. 

(«8  S.  C.  Z7!>) 

MAYBANK  &  CO.  y.  BOOERS.    (No.  880a) 

(Supreme  Court  of  South  Carolina.    July  18, 
1914.) 

1.  Tbiai.  (J   139*)— DiBKOTiow  or  Vbbdict— 
Evidence. 

If  there  is  any  evidence  in  favor  of  a  party, 

the  Judge  cannot  direct  a  verdict  against  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 

Dlf.  SI  332,  333,  838-341,  365;    Dec.  Dig.  i 

ISS.*] 

2.  PBINCIPAI.  and   AQBRT    (I    101*)— AUTHOB- 

ITT  or  Agent— C!oNTBACTS. 

An  agent  to  make  a  contract  is  not  an- 
thorized  to  rescind  or  vary  the  rights  of  his 
principal,  unless  special  authority  thereto  Is 
shown. 

[Eid.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  iS  256,  330,  846;  Dec.  Dig. 
i  101.»] 

3.  Gamino  (!  49*)— AonoiT  on  Futube  Con- 
TBACT— Evidence. 

In  an  action  for  the  seller's  failure  to  de- 
liver cotton  sold  under  a  contract  for  future  de- 
livery, invalid  unless  the  parties  intended  an 
actual  delivery,  evidence  that  the  seller,  while 
agent  for  another,  bad  made  previous  contracts 
with  the  buyer's  agent,  under  which  actual  de- 
livery had  been  made,  was  admissible  as  evi- 
dence of  intention  to  deliver. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  §§  100-102 ;   Dec.  Dig.  S  49.*i 

4.  Gaming  (§  49*)— Action  on  Futube  (3ow- 
tbact— bubden  of  proof— statute. 

L'nder  Civ.  Code  1912,  i  3421,  providing 
that  every  contract  for  the  future  sale  of  cotton 
•hail  be  void,  unless  it  is  the  bona  Gde  inten- 
tion of  both  the  parties,  at  the  time  of  con- 
tracting, that  the  cotton  shall  be  delivered  in 


kind  by  the  seller,  and  received  in  kind  by  the 
buyer,  section  3422  providing  that,  in  an  action 
to  enforce  such  contract  the  plaiiitiff  shall 
have  the  burden  of  proving  such  intention,  etc., 
and  section  8423  providing  that  the  loser  in  an 
unlawful  contract  for  future  delivery,  who  has 
paid  the  loss,  may  recover  his  money,  and  that 
his  oath  shall  be  prima  facie  proof  of  the  un- 
lawfulness of  the  contract,  the  buyer,  in  an 
action  for  the  seller's  failure  to  deliver  under 
Contracts  for  future  delivery  of  cotton,  in  which 
the  dispute  was  over  the  Intention  of  the  parties, 
had  the  burden  of  proving  both  bis  own  inten- 
tion to  heceive  and  the  seller's  intention  to  de- 
liver: and  the  contract  itself  was  not  sufficient 
proof  thereof. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  ||  100-102 ;    Dec.  Dig.  |  49.*] 

6.  Evidence  (|  91*)— Bubden  of  Pbooj^Ex- 

CEPTION. 

Where  there  is  a  general  prohibition  with 
exceptions,  the  burden  of  proof  is  with  him  who 
claims  to  oe  within  the  exception. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  113;   Dec  Dig.  S  91.*] 

6.  Evidence  (§  397*)— Enfoecbmbnt— Pbaud 
AND  Mistake. 

Contracts  which  are  lawful  cannot  be  va- 
ried and  will  be  enforced  as  written,  except  for 
mutual  mistake  and  fraud. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  1756-1765;   Dec.  Dig.  |  397.*] 

7.  CoNTBACTS  (I  138*)— Evidence  (|  437*)— 
Illegality — Effect.  > 

Contracts  that  are  unlawful  will  not  be  en- 
forced, and  contracts  that  are  suspicious  will 
be  inquired  into  and  proof  aliunde  allowed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  Si  681-700;  Dec.  Dig.  |  138;*  Evi- 
dence, Cent  Dig.  SS  2025-2029;  Dec.  Dig.  | 
437.*] 

8.  Gaming  (S  50*)— Action  on  Futube  Con- 
TBACT— Question  foe  Juby— Intention  to 
Deliveb. 

In  an  action  on  contracts  for  the  future 
delivery  of  cotton,  unlawful  unless  the 'buyer  and 
the  seller,  at  the  time  of  the  contract  intended 
that  the  buyer  should  receive  and  the  seller 
should  deliver,  where  there  was  some  evidence 
to  sustain  the  buyer's  burden  of  proving  such 
intention,  the  question  of  Intention  was  for  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  SI  108-107;   Dec.  Dig.  S  60.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County ;  Thoe.  H.  Spain,  Judge. 

Action  by  Maybank  &  Ca  against  F.  M. 
Rogers.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Ragsdale  &  Whiting,  of  Florence,  for  ap- 
pellant Wlllcox  *  Willcox,  of  Florence,  for 
respondent. 

FRASBR,  J.  This  is  an  action  on  two  con- 
tracts for  future  delivery  of  cotton,  brought 
by  the  plaintiff,  the  buyer,  against  the  defend- 
ant, the  seller,  for  failure  to  deliver  lOOO 
bales  of  cotton.  Both  the  plaintiff  and  the 
defendant  requested  the  trial  Judge  to  direct 
a  verdict  in  their  favor. 

Under  the  case  of  Beuttell  v.  Magone,  157 
U.  S.  155,  16  Sup.  Ct  566,  39  I*  Ed.  654,  the 
presiding  Judge  felt  bound  to  direct  a  verdict 
in  favor  of  the  one  or  the  other  and  directed 
a  verdict  In  favor  of  the  plaintiff.    Mr.  .In<)- 
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tice  (now  CJhlef  Justice)  White,  In  dellyerlng 
the  opinion  In  that  case,  said: 

"There  ia  obviously  no  disputed  question  of 
fact" 

In  the  later  case  of  Empire  State  Cattle 
Company  et  aL  t.  Railway  Co.,  210  U.  S.  1, 
10,  28  Sup.  Ct  607,  609,  52  L.  Ed.  931,  937,  15 
Ann.  Cas.  70,  72,  he  says: 

"The  validity  of  the  perempto^  instruction 
must  depend  upon  whether  the  evidence  was  so 
undisputed  or  was  of  such  a  conclusive  charac- 
ter as  would  have  made  it  the  duty  of  the  court 
to  set  aside  the  verdict  if  the  cases  had  been 
given  to  the  jury  and  verdicts  returned  in  fa- 
vor of  the  plainUflF." 

[1]  In  the  federal  courts  the  Judge  has 
great  latitude  in  dealing  with  facts  in  Jury 
cases.  In  our  state  courts  they  have  none, 
and.  If  there  Is  any  evidence  in  favor  of  a 
party,  the  Jadge  cannot  direct  a  verdict 
against  him. 

From  the  verdict  so  directed  and  the  Judg- 
ment entered  thereon,  the  defendant  appeal- 
ed upon  six  exceptions,  but  discusses  four 
propositions. 

[2]  I.  That  It  was  error  to  exclude  the 
answer  to  the  following  question  asked  the 
defendant: 

"During  the  fall  of  1909,  did  the  representa- 
tive of  Maybank  &  Co.,  at  this  place,  try  to  in- 
duce you  to  sell  any  contracts  in  Wall  street 
or  not?" 

The  ezclnslon  of  this  evidence  was  not  er- 
ror. It  needs  no  citation  to  show  that  an 
agent  to  make  a  contract  Is  not  authorized 
to  rescind  or  vary  the  rights  of  the  princi- 
pal unless  special  authority  Is  shown,  and 
there  was  none  shown  here. 

[3]  II.  That  It  was  error  to  require  the  de- 
fendant, on  cross-examination,  to  answer  the 
following  question: 

"Mr.  Rogers,  in  previous  years  or  in  a  pre- 
vious year,  did  you  malce  a  contract  with  Mr. 
McColl  for  Inman  &  Co.  for  the  future  delivery 
of  cotton?" 

Mr.  McColl  was  the  agent  of  the  plaintiff 
and  had  been  of  Inman  &  Co.  The  fact  that 
previous  contracts  had  l>een  made  nndeir 
which  actual  delivery  had  been  made  was 
some  evidence  of  intention.  The  weight, 
depending  on  drcumatances,  was  tor  the 
jury. 

III.  The  third  proposition  is  that  his  honor 
erred  in  not  directing  a  verdict  in  favor  of 
the  defendant.  This  cannot  be  sustained,  be- 
cause there  was  some  evidence  to  go  to  the 
Jury. 

[4-7]  IV.  The  fourth  proposition  is  that  his 
honor  erred  in  directing  a  verdict  for  the 
plaintiff.    This  propo-siUon  is  sustained. 

The  statute  (Code  1912,  §  3421)  provides: 

"Every  contract  •  •  •  for  the  sale 
•  •  •  at  any  future  time  *  *  ♦  of  any 
cotton  •  *  •  gball  be  void  unless  the  party 
contracting  •  •  *  is  at  the  time  of  mak- 
ing such  contract  ♦  •  •  (1)  the  owner  or 
assignee  thereof,  or  (2)  is  at  the  time  autlioriz- 
ed  by  the  owner,  •  ♦  •  or  (3)  unless  it  is 
the  bona  fide  intention  of  both  the  parties  to 
said  contract,  *  *  *  at  the  time  of  making 
the  same,  that  the  *  *  •  cotton  •  •  * 
shall  kc  actually  delivered  in  kind  by  the  par- 


ty contracting'  to  sell,  •  *  •  and  shall  be 
received  in  kind  by  the  party  contracting  to  re- 
ceive the  same." 

Section  8422  provides  that.  In  any  and  all 
actions  brought  In  any  court  to  enforce  such 
contract,  the  burden  of  proof  shall  be  upon 
the  plaintiff  to  establish  that  at  the  time  of 
making  such  contract  the  party  making  the 
same  was  (1)  the  owner,  or  (2)  was  at  the 
time  authorized  by  the  owner,  or  (3)  that  at 
the  time  of  making  snch  contract  it  was  the 
bona  fide  Intention  of  both  parties  thereto 
that  the  said  cotton  should  be  actually  de- 
livered and  received  in  kind  by  the  said  par- 
ties at  the  future  period  mentioned  therein. 

This  court  would  have  shut  Its  eyes  to  the 
history  of  our  own  times  U  It  did  recognize 
the  existence  of  a  war  upon  contracts  for 
future  delivery.  That  conflict  culminated 
In  these  statutes.  These  statutes  declare 
contracts  for  future  delivery  void  unless  (1) 
the  seller  is  at  the  time  of  making  the  coo- 
tract  the  owner,  or  (2)  authorized  by  the 
owner,  or  (3)  it  was  the  bona  flde  Intention 
of  both  parties  that  the  goods  should  be  de- 
livered and  received.  It  Is  the  duty  of  the 
courts  to  declare  the  meaning  of  the  statute 
and  not  to  consider  its  wisdom.  Q?he  ques- 
tion Is:  What  is  the  intention  of  the  law- 
making department,  as  expressed  in  the  stat- 
utes? Section  3421-  declares  every  contract, 
for  the  future  delivery  of  cotton,  void,  with 
three  exceptions.  The  general  rule  is  that, 
where  there  ia  a  general  prohibition  with  ex- 
ceptions, the  burden  of  proof  is  with  him  who 
claims  to  be  within  the  exception,  This  is  a 
general  rule,  and  general  rules  have  exc^>- 
tlons.  The  Legislature  took  no  chances.  In 
section  3422  it  declared  that,  in  all  actions 
on  contracts  for  future  delivery,  the  burden 
of  proof  shall  be  on  him  who  claims  under 
such  contract  It  did  not  content  Itself  with 
general  terms.  There  must  be  no  room  for 
mistake  here.  The  claimant  must  prove 
specific  things;  1.  e.:  (1)  That  the  seller  was, 
at  the  time  of  making  the  contract,  the  own- 
er; or  (2)  was  authorized  by  the  owner;  or 
(3)  that  It  was  the  bona  flde  Intention  of 
both  parties  thereto  that  the  cotton  sliould 
be  actually  delivered  and  received  in  kind. 
The  contention  here  is  over  the  intention  of 
the  parties.  It  is  not  contended  that  the 
defendant  was  the  owner  or  authorized  by 
the  owner  at  the  time  of  the  making  of  the 
contract  The  respondent  claims  that  it 
showed  that  the  buyer  intended  to  receive, 
and,  U  the  seller  did  not  Intend  to  deliver, 
he  was  bound  to  notify  the  buyer.  The 
statute  does  not  so  provide.  It  provides  that 
(in  this  case)  the  buyer  shall  not  only  prove 
its  intention  to  receive,  but  the  intention  of 
the  Mr.  Rogers  to  deliver.  There  is  a  test  of 
construction  that  is  applicable  here.  If  It 
had  been  the  intention  of  the  Legislature  to 
require  the  buyer  to  prove  the  intention  of 
the  seller  before  he  could  recover  for  non- 
delivery, could  It  have  declared  the  law 
more  clearly  than  it  has  done?    It  could  not 
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have  been  done.  It  requires  legislative  pow- 
er to  relieve  the  plaintiff  of  the  burden  of 
proving  the  defendant's  Intention.  That 
power  is  not  lodged  In  the  courts. 

The  respondent  says  the  intention  of  the 
defendant  is  proved  by  the  language  of  the 
contract,  and  men  are  bound  by  their  con- 
tracts. Here  there  Is  a  vrlde  distinction  be- 
tween lawful  contracts  and  contracts  that 
are  unlawful  or  bear  upon  their  faces  suspi- 
cion of  unlawfulness.  Contracts  that  are 
lawful  cannot  be  varied  and  wUl  be  enforced 
as  written,  except  for  mutual  mistake  and 
fraud.  Contracts  that  are  unlawful  will  not 
be  enforced.  Contracts  that  are  suspicions 
will  be  inquired  into  and  proof  aliunde  al- 
lowed. The  statute  (section  3422)  starts  out 
with  a  contract,  and  then  igoes  on  to  require 
proof.  If  the  contract  itself  were  sufficient 
proof,  then  section  3422  is  meaningless.  This 
section  does  not  purport  to  require  the  de- 
fendant to  make  proof  of  unlawfulness,  but 
requires  the  plaintiff  with  the  contract  in  his 
hand  to  make  proof.  The  contract,  there- 
fore. Is  not  sufficient  proof. 

The  statutes  do  not  stop  here.  Section 
3423  provides  that.  If  the  defendant  in  an 
unlawful  contract  for  future  delivery  had 
paid  the  loss,  he  would  have  been  entitled  to 
recover  back  his  money,  and  his  oath  shall  be 
prima  fade  proof  of  the  unlawfulness  of  the 
contract 

[1]  If  it  was  the  bona  fide  Intention  of 
both  the  buyers  and  seller,  at  the  time  of 
the  making  of  the  contract,  that  this  cotton 
should  be.  delivered  and  received,  i^lntlff 
ought  to  have  his  Judgment  for  his  loss.  If 
it  was  not  the  bona  fide  intention  of  both 
parties,  at  the  time  of  the  making  of  the 
contract,  that  tti^  cotton  should  be  delivered 
and  received  in  kind,  then  the  plaintiff  is  not 
entitled  to  a  Judgment  This  is  a  question  of 
taxA  for  the  Jury,  and  the  case  Is  remanded 
to  the  circuit  court  for  a  new  tzlaL 

Judgment  reversed. 

WATTS  and  OAOE},  JJ.,  concur.  GARY, 
C.  J.,  and  HTDRICK,  J.,  concur  In  the  re- 
sult 

(»8  S.  C.  1S2) 

GREER  V.  KIDATON.    (No.  8880.) 

(Supreme  Court  of  Sooth  Carolina..  July  16, 
1914.) 

1.  Costs  (|  240*)— Dibection  yoa  Patmbnt  or 
Costs— AuTHOKrrr  or  Court. 

The  circuit  court  In  an  action  at  law  has 
00  authority  to  direct  in  advance  who  shall  pay 
the  costs  of  appeal  from  the  judgment  direct- 
ed by  it  and,  where  it  directs  in  advance  who 
shall  pay  the  costs,  it  may  subsequently,  on  ap- 
plication, vacate  the  provision  of  the  order. 

(Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  Si  922-926:   Dec.  Dig.  {  240.*] 

2.  Appeai.  aro  Ersob  (i  569*)— Sffrn.EHXKi 
or  Cask  for  Afpkai.. 

Where  the  attorneys  cannot  agree  on  the 
case  for  appeal,  the  case  must  be  settled  by  the 
trial  court,  and  appellant  must  prepare  the  case 
as  fixed  for  him,  and,  where  be  Is  dissatisfied 


with  the  ruling  of  the  court  he  mnst  except 
and  question  the  correctness  thereof  when  the 
case  ig  heard  on  the  merits. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2530-2546;  Dec  Dig.  | 
569.*] 

3.  Appeal  and  ESbbob  (S  91*)— Obdkbs  Ap> 
fealable. 

An  order  vacating  the  part  of  an  order 
which '  directs  in  advance  who  shall  pay  the 
costs  of  appeal  from  a  judgment  does  not  affect 
any  substantial  rights  of  appellant  and  is  not 
appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  612-641;  Dec  Dig.  i  91.*] 

4.  Affkal  and  Ebbob  (i  117*)— Obokrs  Ap- 

PKAtABLX. 

An  order  of  the  drcnit  jndge  requiring  the 
printing  of  unnecessary  evidence  and  thereby 
imposing  unnecessary  expense  is  appealable, 
and  the  appeal  will  be  heard  with  the  excep- 
tions when  the  case  is  heard  on  the  merits. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  805-812;  Dec  Dig.  i 
117.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  I.  W.  Bowman,  Judge. 

Action  by  Harrison  Greer,  alias  Hack 
Greer,  against  W.  H.  Keaton.  Prom  orders 
settling  the  case  for  appeal,  plaintiff  appeals. 
Affirmed. 

See,  also,  80  a  B.  1118. 

Judge  Bowman,  at  his  chambers  at  Orange- 
burg, S.  C,  made  the  following  order  (omit- 
ting  caption): 

This  is  a  motion  by  plaintiff-appellant  for  an 
order,  supplemental  to  the  order  heretofore  pass- 
ed by  me  settling  the  "case"  for  appeal  to  the 
Supreme  Court,  to  require  the  defendant-respond- 
ent to  pay  for  transcribing  and  printing  the 
testimony,  and  to  require  the  sum  of  f68,  the 
estimated  cost  thereof,  to  be  deposited  bv  him 
in  advance  with  the  clerk  to  defray  said  ex- 
pense. 

Upon  mature  consideration  I  think  that  the 
matter  of  costs  and  disbursements  upon  appeal 
is  fully  covered  by  statute  and  should  be  taxed 
against  the  losing  party  on  said  appeal,  and 
that  I  have  no  authority  to  provide  who  is  to 
pay  the  same.  It  follows,  therefore  that  so  much 
of  my  former  arder  as  provides  that  the  re- 
spondent shall  pay  the  costs  must  be  vacated, 
and  that  the  motion  must  be  refu.sed,  and  it 
is  so  ordered.  It  is  further  ordered  that  such 
time  as  may  be  necessary  for  perfecting  said 
appeal  and  having  the  same  printed  and  docket- 
ed be  given,  not  to  exceed  80  days  from  the 
date  of  this  order. 

The  ordor  of  the  trial  Judge  settling  "Case" 
for  appeal,  omitting  caption,  is  as  follows: 

This  is  a  motion  under  rule  5  of  the  Supreme 
Court  (33  S.  El.  vii)  by  i^ntiff-appellant  to 
settle  the  "case"  for  appeal  to  the  Supreme 
Court,  said  appeal  being  from  my  order  dated 
September  12,  1913,  refusing  to  require  the  de- 
fendant-respondent to  pay  for  transcribing  and 
printing  the  testimony  for  the  former  appeal, 
and  to  deposit  with  the  clerk  in  advance  $68. 
the  estimated  cost  thereot 

It  is  ordered  that  the  amended  "case"  as  sub- 
mitted by  the  defendant-respondent  be  and  it  is 
hereby  settled  as  the  "case  for  appeal  to  the 
Supreme  Court  herein;  except  that  the  first 
paragraph  of  the  statement  be  changed  to  read 
as  follows: 

This  case  was  tried  by  a  Jury,  Judge  I.  W. 
Bowman,  Presiding  Judge,  at  the  June,  1913. 
term  of  the  court  of  common  pleas  for  Anderson 
county.     At   the   conclusion  of  the   testimony 
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defendanf  8  coniuel  moved  that  the  court  direct 
a  verdict,  urging  two  gronnds,  to  wit :  (1)  That 
there  was  no  testimony  to  support  a  Terdict  for 
the  plaintiff;  and  (2)  that  the  records  showed 
the  pendency  of  another  action.  The  court  re- 
fused defendant's  motion  on  the  first  ground 
and  directed  a  verdict  upon  the  second  ground. 
Judgment  for  the  plaintiff  was  entered  in  due 
time.  Plaintiff  appealed,  and  that  appeal  is 
DOW  pending  in  the  Supreme  Court 

Gelger  Sc  WolCe,  Of  Anderson,  tor  appellant 
Bonliam,  WatUns  &  AUeo,  o(  Anderson,  tor 
respondent 

WATTS,  3.  The  cause  was  tried  before 
Jndge  Bowman  and  a  Jury  at  the  June  term 
of  the  court  for  Anderson  county.  1913,  and 
was  one  for  an  accounting  between  landlord 
and  tenant  At  tlie  conclusion  of  the  testi- 
mony defendant's  counsel  moved  the  court  to 
direct  a  verdict  In  favor  of  the  defendant  on 
two  gronnds:  (1)  That  there  was  no  testimo- 
ny to  support  a  verdict  for  the  plaintiff ;  and 
(2)  that  the  records  showed  the  pendency  of 
another  action.  The  court  refused  the  mo- 
tion on  the  first  ground,  but  directed  a  verdict 
upon  the  second  ground.  From  this  order 
the  plaintiff  gave  due  notice  of  intention  to 
appeal  and  served  defendant's  counsel  with 
proposed  case  with  exceptlona  Defendant's 
counsel  declined  to  agree  to  the  case  as  pro- 
posed for  appeal,  bnt  proposed  an  amended 
case  Incorporating  a  transcript  of  the  entire 
testimony.  When  they  appeared  before  the 
trial  Jndge  to  settle  the  case,  he  adopted  and 
settled  the  case  for  appeal  the  case  Is  amend- 
ed, but  ordered  that  Inasmuch  as  the  testi- 
mony was  sot  necessary  to  the  ptalntlfTB 
case,  bnt  was  necessary  to  the  defendant's 
case,  the  defendant  pay  the  cost  of  printing 
the  same.  After  this  plaintiff's  counsel  serv- 
ed notice  of  a  motion  to  have  the  trial  Judge 
require  the  defendant  to  deposit  such  costs 
as  were  necessary  to  defray  costs  of  making 
and  printing  the  testimony  in  accordance 
with  the  order  of  the  Jndge  with  the  clerk  of 
circuit  conrt  On  September  12,  1013,  the 
trial  Jndge  passed  an  order  vacating  his  foi^ 
mer  order,  wherein  be  had  required  the  de- 
fendant to  pay  in  advance  the  expenses  of 
transcribing  and  printing  the  testimony  in 
the  case  for  the  purpose  of  appeal.  From 
this  last  order  plaintiff  appealed.  Both  or- 
ders of  the  Jndge  should  be  set  out  In  the  re- 
port of  the  case.  After  due  notice  given,  the 
respondent  moved  \o  dismiss  the  appeal  on 
the  ground  "that  the  same  is  not  appealable." 
The  sole  question  raised  by  appellant's  ex- 
ceptions Is,  In  this  appeal,  whether  the  In- 
sertion of  the  words  in  the  order  by  the 
Judge  "that  so  much  of  my  former  order  as 
provides  that  the  respondent  shall  pay  the 
costs  be  vacated"  was  prejudicial  to  the  ap- 
pellant 

[1]  The  trial  Jndge  had  no  power  or  an- 
thorlty  to  direct  In  advance  who  sbonld  pay 
the  costs  of  appeajl  from  the  Judgment  di- 
rected by  him,  and  when  a  motion  was  made 


before  him  to  enlarge  the  order  that  he  bad 
erroneously  made  by  retinlrlng  ttiat  a  fixed 
amount,  to  wit,  (68,  the  estimated  cost,  be 
deposited  with  the  clerk,  It  was  within  his 
power  to  vacate  that  part  of  his  order  that 
he  had  made  without  authority  or  power  to 
so  do.  He  had  Jurisdiction  of  the  whole  mat- 
ter. He  had  tried  the  cause  which  was  ap- 
pealed from. 

[2]  The  attorneys  could  not  agree  on  the 
case  for  appeal,  and  under  rule  S  of  the  Su- 
preme Court  It  was  his  duty  to  settle  the  case 
for  appeal  and  the  duty  of  appellant  to  pre- 
pare the  case  as  fixed  by  him  for  appeal,  and 
If  dlssatisfled  with  bis  ruling  to  have  ex- 
cepted and  questioned  the  correctness  there- 
of when  the  cause  was  beard  on  Its  merits. 
This  was  not  such  a  case  in  chancery  that 
the  Judge  had  it  wltiiin  his  discretion  to 
award  costs.  It  was  not  an  accounting  In 
equity  that  Involved  long  and  complex  ac- 
counting. There  was  no  complexity  In  the 
matter,  but  an  action  at  law  for  a  specific 
sum  of  money  alleged  to  be  due  to  plaintiff 
by  defendant,  one  being  the  landlord  and  the 
other  tenant,  tried  as  a  law  case  before  Jndge 
and  a  Jury.  It  was  treated  as  an  action  at 
law  with  issues  triable  before  a  Jury  by  all 
parties. 

[3]  The  circuit  Jud^e  was  without  Jurisdic- 
tion to  direct  In  advance  who  should  pay  the 
costs  of  appeal.  His  order  to  that  effect  In 
the  first  instance  was  a  nullity,  and  he  had 
the  right  to  vacate  it,  when  a  further  appli- 
cation was  made  to  him  to  enlarge  that  or- 
der and  for  the  purpose  of  carrying  it  Into 
effect  The  vacation  of  the  order  did  not  af- 
fect any  substantial  right  of  the  appellant 
and  was  not  appealable. 

[4]  If  the  circuit  Judge  required  the  print- 
ing of  unnecessary  evidence  and  Imposing  un- 
necessary expense,  an  appeal  from  this  would 
lie,  to  be  beard  with  the  exceptions  when 
case  was  heard  upon  the  merits. 

Order  appealed  from  affirmed. 

GARY,  G.  J.,  and  HTDBICK,  FRASBR, 
and  GAOB,  JJ.,  concur. 


(98  6.  C.  2») 

MITCHELL  et  al.  v.  HAMILTON  et  al. 
(No.  8009.) 

(Supreme  Court  of  South  Carolina.    July  20, 
1914.) 

1.  Appbai.  AMD  Erbob  (K  706,  1078*)— Rbo- 
OBD— Ghoitnds  of  Motion  roa  Nxw  TKial 
—Waiver  or  Ebbob. 

An  exception  to  the  denial  of  a  new  trial 
will  be  overruled,  where  the  record  does  not  dis- 
close the  gronnds  of  the  motion  and  where  the 
exception  was  not  argued. 

[Ed.  Note. — For  other  cases,  see  Appeal  and" 
Error,  Cent  Dig.  Jf  2944-2947,  4266-4261; 
Dec.  big.  H  706, 1078.*) 

2.  Ejxctukht  (i  80*)— BviDMNCc— Adiosbi- 

BILITY. 

In  an  action  for  possession  of  land,  tax  re- 
ceipts offered  by  plaintiff  are  properly  received 
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in  evidence  to  prove  a  claim  of  ownership  and 
that  the  state  had  parted  with  its  title. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  §|  254-277 ;    Dec.  Dig.  g  00.*] 

3.  Appeax  and  Ebrob  ({  273*)  —  Questionb 
Review ABLB— Denial  of  Nonsuit. 

An  exception  to  the  denial  of  a  nonsuit 
will  not  be  considered,  where  the  exception  fails 
to  state  the  grounds  on  which  the  motion  there- 
for was  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1590,  1606,  1620-1623, 
162&-ie30,  1764;  Dec.  Dig.  S  273.*] 

4.  Appbai.  and  Ebbob  (S  1032*)— Hakmlbss 

EbBOB— BUBDEN   OF   SHOWINO   PbEJUDICE. 

An  exception  to  the  admission  of  irrelevant 
and  incomi>etent  testimony  will  be  overruled  un- 
less appellant  satisfies  the  court  that  there  was 
prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4047-4051;  Dec.  Dig.  i 
1032.*] 

5.  Ejectment    (|    90*)— Evidence— Adkcssi- 

BILITT. 

In  an  action  for  the  possession  of  land,  a 
deed  executed  by  a  third  person  to  plaintiffs  for 
the  land  was  admissible  in  evidence  to  show  that 
plaintiflEs  or  their  ancestors  entered  under  color 
of  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  {§  264-277 ; .  Dec.  Dig.  {  90.*] 

6.  Advbbsk  Possession  (t  60*)  —  RiaarFDi. 
Possession— Effect. 

Though  a  person  enter*  rightfully  into  pos- 
session, be  may  change  the  nature  of  his  posses- 
sion by  disclaiming  the  title  and  giving  proper 
notice  thereof,  or  he  may  enter  as  a  trespasser 
in  the  first  instance  and  acquire  title  by  adverse 
possession. 

[Bid.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  g§  282-312,  323,  328;  Dec. 
Dig.  i  60.*] 

7.  Adverse  Possession   (|  40*)— Acts  Oon- 
stitdtinq. 

It  is  only  necessary  to  hold  adverse  posses- 
sion for  10  years  to  acquire  title,  but  it  u  oth- 
erwise where  the  person  entering  into  posses- 
sion relies  on  the  presumption  of  a  grant  in 
which  case  the  adverse  possession  must  con- 
tinne  for  20  years. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §{  148-183 ;  Dec.  Dig.  f  40.*] 

8.  Vbndob  and   Pubceaseb    (I  54*)— Con- 
TBACTS  OF  Sale— Rights  of  Pubchaseb. 

Where  a  purchaser  entered  into  and  re- 
mained in  possession  claiming  under  the  con- 
tract to  purchase,  his  rights  to  the  land  were 
equitable  as  against  the  vendor  or  a  subsequent 
purchaser. 

[Ed.  Note. — For  other  casro,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  85 ;   Dec.  Dig.  i  54.*] 

9.  JUBT  ({  13*)— Right  to  Tblal  by  Jubt— 
Equitable  Actions. 

The  rights  of  a  purchaser  entering  Into  and 
ronaining  in  possession  of  the  land,  claiming 
nnder  the  contract  to  purchase,  are  equitable 
and  are  triable  by  the  court  and  not  by  a  jury. 

iEA.  Note.— For  other  cases,  see  Jury,  Gent. 
t.  H  35-83;  Dec.  Dig.  1 13.*] 

10.  Jubt  (J  IS*)— Right  to  Tbial  bt  Jubt— 
Lkoal  and  Equitablk  Issues. 

While  legal  and  equitable  issues  may  be 
disposed  of  in  one  suit,  the  legal  must  be  sub- 
mitted to  a  jury,  while  the  equitable  must  l>e 
tried  by  the  court  unless  issues  are  framed  as 
provided  by  law. 

[Ed.  Note. — For  other  car.es,  see  Jury,  Cent 
Dig.  {{  35-83 ;    Dec.  Dig.  i  13.*] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Jasper  County ;  I.  W.  Bowman,  Judg& 

"To  be  officially  reported." 

Action  by  Fanny  B.  Mitchell  and  another, 
by  their  guardian  ad  litem,  Nancy  Mitchell, 
against  Elliott  Hamilton  and  another.  From 
a  judgment  for  plaintiffs,  defendants  appeal. 
Reversed  and  i%manded  for  new  triaL 

W.  P.  Tilllngbast,  of  Columbia,  for  appel- 
lants. Warren,  Warren  &  Wise,  of  Bldge- 
land,  for  respondents. 

GARY,  C.  J.  This  Is  an  action  to  recover 
poBsesslon  of  a  small  tract  of  land.  The  an- 
swer was  a  general  deniaL  The  Jury  render- 
ed a  verdict  In  f&vor  of  the  plaintiffs  for 
possession  of  the  land,  and  the  defendants 
appealed. 
[1]  The  first  exception  Is  as  follows: 
"His  honor  erred  in  refusing  defendants'  mo- 
tion for  a  new  trial  and  abusing  his  discre- 
tion in  so  refusing,  when  the  verdict  was  clear- 
ly inconsistent  with  the  law  and  the  evidence." 

The  record  does  not  disclose  the  grounds 
of  the  motion,  nor  was  the  eizceptlon  argued 
by  the  appellants'  attorneys.  It  Is  therefore 
overruled. 

[2]  The  second  exception  Is  as  follows: 

"His  honor  erred  in  not  sustaining  defend- 
ants' objection  to  the  introduction  of  tax  re- 
ceipts offered  in  evidence  by  plaintiffs,  and  in 
expressing  an  opinion  as  to  the  weight  and  im- 
portance to  be  attached  to  same." 

The  cases  of  Ellen  t.  Ellen,  16  S.  C  132, 
and  Bosby  ▼.  Ry.,  45  S.  C  312,  23  S.  E  50, 
show  that  the  receipts  wete  admissible  in 
evidence  for  the  purpose  of  proving  a  claim 
of  ownership,  and  that  the  state  had  parted 
with  Its  ttUe  to  the  land. 

This  exception  cannot  be  sustained. 

[3]  The  third  exception  is  as  follows: 

"His  honor  erred  in  not  granting  defendant^ 
motion  for  a  nonsuit,  at  the  close  of  the  plain- 
tiffs' testimony." 

This  exception  falls  to  state  the  grounds 
upon  which  the  motion  was  made,  and  there- 
fore will  not  be  considered.  Bank  v.  Jum- 
per, 39  S.  C.  296,  17  S.  E.  980;  Holtselaw  ▼. 
Oreen,  46  S.  C.  494,  23  S.  E.  615;  Tucker  v. 
Ry.,  51  S.  C.  306,  28  S.  E.  943. 

[4]  The  fourth  exception  is  as  follows : 
"His  honor  erred  in  permitting  A.  Q.  Wil- 
son, plaintiffs'  witness,  over  the  objection  of 
counsel  for  defendants,  to  testify  that  he  had 
paid  money  to  Nancy  Mitchell,  when  such  tes- 
timony was  absolutely  irrelevant  and  incom- 
petent" 

This  exception  must  he  overruled,  for  the 
reason  that  appellants'  attorneys  have  Call- 
ed to  satisfy  this  court  that  there  was  prej- 
udicial error. 
[5]  The  fifth  exception  Is  as  follows: 
"His  honor  erred  in  failing  to  instruct  the 
jury  to  disregard  the  deed  executed  by  H.  D. 
Burnett  administrator,  to  Fanny  B.  Mitchell 
and  Rebecca  Mitchell  to  the  land  in  dispute,  and 
to  let  it  have  no  weight  with  them  in  arriving 
at  their  verdict" 
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The  deed  was  admissible  In  evidence,  for 
the  purpose  of  showing  that  the  plaintiffs  or 
their  ancestors  entered  under  color  of  title. 

The  exception  la  overruled. 

[>]  The  sixth  exception  is  as  follows : 

"His  honor  erred  in  qualifying  defendants' 
adding:    'If  he  gets 


fifth  request  to  charge,  by 
that  iKwaesaion  rightfully. 


Hie  fifth  request  was  as  follows: 
"I  charge  you  that  where  a  party  goes  into 
poesesslon  of  a  piece  of  land,  and  holds  the 
same  adversely  for  ten  years,  and  has  thus  per^ 
fected  their  right  to  hold  by  adverse  posses- 
sion, their  possession,  thus  obtained,  cannot 
be  disturbed  oy  one  purchaang  from  the  former 
owner." 

His  honor,  the  presiding  Jndge,  said  "I 
charge  you  that.  If  he  gets  that  possession 
rightfully."  The  modification  of  the  charge 
was  erroneous,  for  the  reason  that,  even 
when  a  person  enters  rightfully  into  posses- 
sion of  land,  he  may  change  the  nature  of  his 
possession,  by  disclaiming  the  title  under 
which  he  entered,  and  giving  proper  notice  of 
8ucb  fact;  or  he  may  enter  as  a  trespasser  in 
the  first  Instance,  and  acquire  title  by  ad- 
verse possession.  McCutchen  t.  McOutcben, 
77  S.  C.  129,  57  S.  B.  678.  12  L.  B.  A.  (N.  S.) 
1140. 

This  exception  U  sustained. 

The  seventh  exception  is  as  follows; 

"His  honor  erred  in  refusing  defendants'  sixth 
request  to  charge." 

What  was  said  in  considering  the  third  ex- 
ception disposes  of  this  exception. 

[7]  The  eighth  exception  is  as  follows: 
"Hia  honor  erted  in  charging  the  jury  as  fol- 
lows: 'Now,  gentlemen,  if  a  man  goes  into 
possession  under  a  contract  to  purchase,  he 
holds  that  possession,  as  the  possession  of  the 
man  selling  him  that  land,  until  after  he  re- 
ooimces  his  relation  to  the  seller,  if  he  leaves 
the  place  and  then  comes  back,  and  says  he 
claims  onder  his  own  right,  and  holds  it  for 
twenty  years,  he  has  a  title  by  adverse  posses- 
sion.' The  error  being  such  charge  was  mis- 
leading and  erroneous.' 

This  charge  was  erroneous,  as  It  is  only 
necessary  to  hold  adversely  for  ten  years,  in 
order  to  acquire  a  title  to  land.  It  Is  ofber^ 
wise  where  the  party  entering  into  possession 
relies  upon  the  presumption  of  a  grant,  as  in 
that  case  the  adverse  possession  must  con- 
tinue for  20  years.  Ellen  v.  BUen,  16  S.  C. 
132;  Garrett  ▼.  Welnben;,  48  S.  C  28,  20  S. 
E.  8. 

This  exception  is  aastained. 

[I]  This  disposes  of  all  the  exceptions,  bat 
tbere  Is  a  matter  which  appeals  to  this  court, 
for  the  exercise  of  its  discretion  in  regard  to 
amendments.  The  defendants  requested  his 
honor,  the  drcnit  Jndge,  to  charge  as  fol- 
lows: 

"I  charge  you  that  where  one  has  full  Itnowl- 
edge  of  the  contract  to  parchase  laud,  entered 
Into  between  the  owner  and  the  person  in  pos- 


session of  the  land,  one  having  full  knowledge 
of  such  contract,  purchasing  this  land  from  the 
owner,  has  no  title  to  the  land  in  question,  and 
his  deed  thus  obtained  must  be  set  aside  as 
fraudulent  and  void.  This  is  based  upon  the 
fact  that,  where  one  pays  a  part  of  the  pur- 
chase price  of  land,  he  has  a  superior  right  to 
all  others,  and  an  equitable  interest  in  the 
land." 

His  ruling  was  as  follows: 

"I  cannot  charge  you  that,  just  as  it  is  here, 
it  may  be  under  certain  circumstances,  but  the 
ordinary  rule  is  that  if  I  own  a  piece  of  land, 
and  undertake  to  sell  it  to  you  and  put  you  in 
possession  of  it,  and  yon  paid  a  large  portion 
of  the  purchase  money,  then  Mr.  C.  comes  along 
and  buys  the  place  from  me,  and  buys  only  what 
interest  I  have;  whenever  you  want  to  perfect 
your  title,  you  must  bring  an  action  for  specific 
performance  against  him,  and  not  me.  When  I 
sold  him  the  place,  I  put  in  him  all  the  title  in 
me,  and  you  can  bring  a  suit  against  him  just 
as  you  could  have  against  me." 

[9]  There  was  testimony  to  the  effect  that 
Alonzo  Hamilton,  from  whom  the  defendants 
cla&n  title,  entered  into  possession  of  the 
land  In  1890,  under  a  contract  to  purchase  It 
from  those  under  whom  the  plaintiffs  deriv- 
ed their  title,  and  that  he  remained  in  pos- 
session of  the  land  until  his  death,  which 
took  place  a  year  or  two  before  the  case  was 
tried  on  circuit  His  rights  were  therefore 
equitable,  and  were  properly  triable  by  the 
court  and  not  by  a  Jury.  Adickes  v.  Lowry, 
12  S.  C.  98;  Brownlee  v.  Martin,  21  S.  C. 
392. 

[10]  His  honor,  however,  seemed  to  enter- 
tain the  opinion  that  it  would  be  necessary 
for  the  defendants  to  bring  an  Independent 
action  for  specific  performance.  In  order  to 
assert  their  rights  under  the  contract,  made 
between  Alonzo  Hamilton  and  the  plaintiffs' 
dncestors.  Such  is  not  the  case.  All  issues 
— both  legal  and  equitable — can  be  disposed 
of  in  one  action.  But  the  legal  must  be  sub- 
mitted to  a  Jury,  and  the  equitable  must  be 
tried  by  the  court,  unless  issues  are  framed 
by  the  court  in  the  manner  provided  by  law. 

The  defendants  did  not.  In  a  formal  man- 
ner, set  up  the  facts  upon  which  they  relied 
as  a  defense,  although  they  introduced  tes- 
timony to  sustain  It. 

In  order  that  the  Issues  may  be  clearly  de- 
fined uix>n  the  new  trial,  the  defendants 
should  have  the  opportunity  of  amending 
their  answer.  In  the  particulars  Just  men- 
tioned. 

It  Is  therefore  the  Judgment  of  this  comrt 
that  the  Judgment  of  the  circuit  court  be  re- 
versed, and  the  case  remanded  for  a  new 
trial,  and  that  the  defendants  be  allowed  to 
amend  their  answer,  within  20  days  after 
the  remittitur  is  sent  down,  by  setting  up  the 
defense  hereinbefore  indicated. 

HYDRICE,  WATTS,  and  FRASER,  JJ.. 
concur.     GAOE,  J.,  did  not  sit 
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(W  S.  C.  21E) 
BEACH  V.  ADDISON  et  al.     (No.  8887.) 

(Supreme  Court  of  South  Carolina.    July  17, 
1814.) 

1.  Appeai,  and  Ebbob  (},931*)  —  Beview  — 
Presumptionb. 

Though  the  probate  judge,  in  his  decree, 
stated  that  a  jurisdictional  question  had  been 
abandoned  by  a  party  subsequently  appealing 
to  the  circuit  court,  where  the  circuit  judge  ac- 
tually passed  upon  the  question,  it  will  be  pre- 
sumed on  appeal  to  the  Supreme  Court  that  the 
question  was  properly  before  the  circuit  court. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Di«.  {{  3728,  3762-^771;  Dec. 
Dig.  i  931.*]      -•"•"• 

2.  EXECUTOBS  AND  Administbatoks  ({  437*) 
—Actions  Aqainst  Personal  Bepbbsbnta- 
TiVE  —  Time  During  Which  Pbohibited  — 
"Suit  to  Recoveb  Debt." 

Cir.  Code  1912,  {  3962,  providing  that  no 
action  shall  be  commenced  against  an  executor 
or  administrator  to  recover  a  debt  of  decedent 
until  12  months  after  death  of  decedent,  pro- 
hibits, within  such  time,  a  suit  against  the  per- 
sonal representative  to  compel  an  accounting  of 
decedent^s  acts  as  guardian  of  the  estate  of  an 
infant ;  such  suit  being  one  to  recover  a  "debt" 
within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {{  1729-1761, 
1764;   Dec.  Dig.  |  437.*] 

Appeal  from  Common  Pleas  Circnit  Co\iTt 
of  Hampton  (bounty;   Geo.  W.  Gage,  Judge. 

Suit  by  Lewis  O.  Beach,  guardian  of  Flor- 
ence B.  Addison,  an  infant,  against  Ezekiel 
Williams  Addison  and  another,  executors  of 
J.  0.  Addison,  deceased.  From  a  decree  of 
the  circuit  court,  on  appeal  from  tlie  probate 
court,  defendants  appeal.    Beversed. 

Cfder,  Park  &  Nicholson,  of  Greenwood, 
for  appellants.  Howell  &  Gruber,  of  Walter- 
boro,  for  respondent 

FBASBB,  J.  J.  C.  Addison,  guardian  of 
Florence  B.  Addison,  an  Infant,  died  on  the 
26th  December,  1912.  Lewis  C.  Beach  was 
appointed  guardian  in  his  stead  on  the  16th 
January,  1913.  J.  C.  Addison  left  a  will  In 
Which  the  appellants  were  appointed  execu- 
tors. The  record  does  not  show  the  date  of 
the  probate  of  the  will,  but  it  could  not  have 
been  before  tbe  death  ot  the  testator,  J.  G 
Addison,  to  wit,  26th  December,  1912.  On 
the  10th  February,  1913,  Lewis  C.  Beach  com- 
menced suit  in  the  probate  court  for  Hamp- 
ton county  in  which  he  alleged: 

"That  your  petitioner  is  advised  and  believes, 
and  so  alleges,  that  it  is  necessary  that  the 
said  Ezekiel  Williams  Addison  and  Bichard 
Grady  Addison,  as  executors  of  the  estate  of 
the  said  J.  C  Addison,  deceased,  should  be 
cited  to  appear  before  this  honorable  court  and 
r,ender  a  true  and  correct  account  of  the  act- 
ings and  doings  of  the  said  J.  G.  Addison,  de- 
ceased, as  general  guardian  of  the  infant,  Flor- 
ence B.  Addison,  to  the  end  that  the  amount 
due  the  said  Florence  B.  Addison  by  the  estate 
of  the  said  J.  C.  Addison,  deceased,  as  general 
guardian  as  aforesaid,  may  be  ascertained  by 
judgment  and  decree  of  this  honorable  court, 
and  judgment  and  decree  rendered  therefor." 

The  prayer  of  the  petition  asked  that  the 
amount  due  "be  ascertained   and  Judgment 


and  decree  rendered  by  this  honorable  court, 
fixing  and  adjudicating  such  amount" 
,  [1]  The  appellants  answered,  and  pleaded 
to  the  Jurisdiction  of  the  court,  in  that  the 
suit  had  been  commenced  within  the  year. 
The  probate  Judge  said  In  his  decree  that  the 
question  was  abandoned  at  the  hearing  be- 
fore him,  hut  the  circuit  Judge  passed  upon 
the  question,  and  we  must  assume  ttiat  the 
question  was  properly  before  him.  Both  ap- 
pellant and  respondent  argued  the  question 
before  this  court  and  we  must  consider  it 
The  circuit  Judge  overruled  the  plea  to  the 
Jurisdiction,  and  the  executors  appealed. 

[2]  The  question  is:  Could  the  court  enter- 
tain Jurisdicflon  of  a  suit  like  this  VTithln  12 
months  from  the  date  of  the  death  of  the  in- 
testate? , 

The  statute  (Code  of  Laws  1912,  i  3962) 
reads: 

"No  action  shall  be  commenced  against  any 
executor  or  administrator  for  the  recovery  of 
the  debts  due  by  the  testator  or  intestate,  until 
twelve  months  after  such  testator  or  intestate's 
death." 

This  was  an  actlou  for  a  debt;  the  amount 
to  be  ascertained  by  an  accounting.  This  ia 
not  an  action  for  specific  personal  property. 
It  is  not  an  action  to  enforce  a  lien,  with  no 
demand  for  a  Judgment  for  a  deficiency.  The 
proceeding  Is  to  obtain  a  Judgment  for  a  debt 
brought  within  the  12  months.  No  other 
questions  arise.  Any  other  finding  would  be 
a  nullity. 

Judgment  reversed. 

GARY,  C.  J.,  and  HXDBIC!K,  aiid  WATTS, 
JJ.,  concur.    GAGE,  J.,  disqualified. 


(M  S.  c.  2U) 

CHUBCTH  ▼.  MOODT  et  al.     (No.  8895.) 

(Supreme  CJonrt  of  South  Carolina.    July  17, 
1914.) 

1.  Deeds  (§  126*)  —  CoNSTBucTioti  —  Estate 
Cbeated— -Conoitionai.  Fee. 

A  deed  from  husband  to  wife  in  its  grant- 
iiig  part  and  habendum  granted  the  land  "unto 
the  said  M.  S.  and  the  heirs  of  my  body  begot- 
ten in  wedlock  with  my  wife  M.  S."  The  war- 
ranty was  directed  to  "M.  S.  and  her  heirs  as 
above  stated  and  her  heirs  and  assigns."  Held, 
that  the  deed  was  to  be  construed  as  a  whole, 
and  that  it  was  the  intention  of  the  grantor  to 
convey  to  his  wife  a  fee  conditional,  limited  to 
a  particular  class  of  heirs  of  her  body,  the  word 
"my"  to  be  given  the  meaning  of  "her" ;  and 
hence,  the  wife  having  died  without  dispoidiig  of 
the  land,  the  same  passed  to  her  surviving  chil- 
dren begotten  of  her  marriage  with  the  grantor. 
[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  a  356V6,  357,  449 ;   Dec.  Dig.  {  126.»1 

2.  Deeds   (J  101*)  —  Consthuction  bt  Pab- 
TiES— Grantor. 

The  construction  placed  on  a  deed  b^  the 
grantor  after  its  ezecnton  is  not  material  in  its 
interpretation. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  233 ;   Dec.  Dig.  |  101.»] 

3.  Deeds   ({  177*)   —  Failure  of  Title  — 
BioHTS  as  Against  Third  Persons. 

A  grantee  whose  title  fails  cannot  recover 
the  land  as  against  a  hostile  claimant  where 
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the  consideration  named  lo  the  deed  has  been 
repaid  to  him  by  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Die.  U  549.  549%;  Dec  Dig.  1  177.*] 

Appeal  from  Common  Pleaa  Circuit  Court 
of  Dillon  County ;  T.  H.  Spain,  Judge. 

Suit  by  Laler  Church,  by  J.  R.  Church,  her 
guardian  ad  litem,  against  W.  T.  Moody  and 
Another.  From  the  decree,  the  defendant 
named  appeals.    Affirmed. 

The  deed  mentioned  In  the  opinion  reads 
as  follows: 

"The  State  of  South  Carolina,  County  of  Ma- 
rion: 

"Know  all  men  by  these  presents  that  I,  Na- 
than T.  Scott  in  the  state  aforesaid,  county  of 
Marion,  in  consideration  of  the  sum  of  ten  dol- 
lars and  other  valuable  consideration  to  me  paid 
by  Margaret  Scott  in  the  state  aforesaid,  Ma- 
rion county,  have  granted,  bargained,  sold,  and 
released,  and  by  these  presents  do  grant,  bar- 
gain, sell,  and  release,  unto  the  said  Margaret 
Scott  and  the  heirs  of  my  body  begotten  in  wed- 
lock with  my  wife,  Margaret  Scott,  a  certain 
tsract  of  land,  containing  sixty  acres  situate  on 
southwest  side  of  Bear  swamp,  Marion  county, 
S.  C,  bounded  north  by  Owens  land,  east  by 
land  of  Frank  Elvington,  south  by  land  of  W. 
H.   Breeden  and  John  L.  Scott,  west  by  land 


singular  the  rights,  members,  hereditaments, 
and  appurtenances  to  the  said  premises  belong- 
ing or  in  anywise  incident  or  appertaining.  To 
iiave  and  to  bold  all  and  singular  the  said  prem- 
ises before  mentioned  nnto  the  said  Margaret 
Scott  and  the  heirs  of  my  body  begotten  in  wed- 
lock with  my  wife,  Margaret  Scott.  And  I  do 
hereby  bind  myself,  my  heirs,  executors,  and 
administrators,  to  warrant  and  forever  defend 
all  and  singular  the  said  premises  unto  the 
said  Margaret  Soott  and  her  heirs  as  above 
stated  and  her  heirs  and  assigns  against  myself 
and  my  heirs  and  against  every  person  lawfully 
claiming  or  to  claim  the  same  or  any  i>art  there- 
of. Witness  my  hand  and  seal  this  the  12th 
day  of  November  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-two  and  in 
the  one  hundred  and  sixteenth  year  of  the  sover- 
eignty and  independence  of  the  United  States 
of  America.  N.  T.   Soott   [I<.   B.] 

"Signed,  sealed,  and  delivered  in  the  presence 
-of  (all  interlinings  before  signing) : 
"P.  C.  Rogers, 
"B.  D.  CarmichaeL" 

The  following  la  the  decree  of  the  conrt 
below: 

"By  consent  of  all  parties  this  action  for  par- 
tition was  beard  by  me  at  chambers  upon  an 
agreed  statement  of  facts,  a  jury  trial  upon  the 
issue  of  title  having  been  waived. 

"Briefly  stated,  the  facts  are  as  follows:  On 
November  12,  1802,  Nathan  Scott,  then  being 
the  owner  of  the  land  sought  to  be  partitioned 
in  this  action,  conveyed  the  same  to  bis  wife, 
Margaret  Scott,  'and  the  heirs  of  my  body  be- 
gotten in  wedlock  with  my  wife,  Margaret  Scott,' 
with  habendum  to  'Margaret  Scott  and  the 
'  htin  of  ray  t>ody  begotten  in  wedlock  with 
my  wife,  Margaret  Scott'  This  deed  was  duly 
recorded  in  the  proper  office.  At  the  date  of 
this  deed  Margaret  Scott  and  Nathan  Scott 
had  one  child  living,  the  plaintiff,  Laler  Church, 
and  subsequently  another  child  was  bom  to 
Margaret  Scott  and  Nathan  Scott,  the  defend- 
ant Clyde  Scott  Margaret  Scott  continued  to 
hold  the  land  without  making  any  disposition 
of  It  until  her  death  intestate  in  1907.  She 
left  surviving  her,  in  addition  to  her  husbaitd, 


Nathan  Seott,  her  two  children  bom  of  her 
marriage  with  Nathan  Scott,  namely.  Later 
Church  and  Clyde  Scott.  On  December  31, 
1908,  Nathan  Scott  made  a  straight  fee-simple 
deed  for  the  premises  to  the  defendant  W.  T. 
Moody.  Subsequently  Laler  Church  brought  this 
action,  alleging  that  she  and  Clyde  Scott  were 
seised  in  fee  of  the  premises  as  tenants  in  com- 
mon in  equal  proportions,  and  praying  that  the 
land  be  partitioned  equally  between  her  and 
Clyde  Scott  W.  T.  Moody  was  made  a  party 
defendant,  and  it  was  alleged  that  he  claimed 
some  interest  in  the  premises.  The  answer  of 
Clyde  Scott  admitted  the  allegations  of  the  com- 
plaint, and  joined  in  the  prayer  for  relief.  The 
answer  of  W.  T.  Moody  alleges  that,  as  the 
grantee  of  Nathan  Scott,  he  is  the  owner  in 
fee  of  the  entire  tract  of  land,  subject  to  plain- 
tiff's ownership  of  a  life  estate  in  one-half  of 
the  land,  and  that  the  defendant  Clyde  Scott  has 
no  interest  The  issues  thus  made  depend  upon 
the  proper  construction  of  the  deed  of  Nathan 
Scott  to  Margaret  Soott  W.  T.  Moody  con- 
tends that  the  deed  only  conveyed  a  life  estate 
to  Margaret  Scott  and  Laler  Church,  the  only 
child  of  Margaret  Scott  and  Nathan  Scott  liv- 
ing at  the  date  of  the  deed,  while  the  plaintiff 
Laler  Church,  and  the  defendant  Clyde  Scott 
contend  that  the  deed  conveyed  a  fee  conditional 
special,  and,  Margaret  Scott  having  died  with- 
out having  made  any  disposition  of  the  land, 
they  take  the  entire  estate.  So  therefore  the 
only  question  for  determination  by  the  court  is 
the  construction  of  the  deed. 

"Dnder  the  construction  contended  tor  by  W. 
T.  Moody  the  grant  would  have  to  be  construed 
as  a  grant  to  Margaret  Scott  and  her  children 
living  at  the  date  of  the  deed,  while  under  the 
construction  contended  for  by  ijaler  Church  and 
Oyde  Scott  the  words  under  consideration  must 
be  construed  as  if  the  grant  had  been  to  Marga- 
ret Scott  and  the  heirs  of  her  body  begotten  by 
her  husband,  Nathan  Soott  This  deed  was 
evidently  written  by  one  wholly  without  ^- 
perience  in  the  drafting  of  legal  Instruments, 
and  I  feel  sure  there  is  no  exact  precedent  by 
which  the  court  may  be  governed  In  the  con- 
struction of  the  deed.  In  such  a  case  It  is  the 
plain  duty  of  the  court  to  so  construe  the  deed 
as  to  give  effect  to  the  manifest  intent,  unless 
by  so  doing  some  rule  of  law  will  be  violated. 
Shaw  V.  Robinson,  42  8.  C.  345,  20  S.  B.  161 ; 
Duckett  V.  Butler,  67  S.  C.  180,  46  S.  B.  187. 
When  the  entire  deed  and  the  situation  of  the 

f)arties  are  considered,  I  have  no  doubt  that  this 
nstrument  was  intended  to  convey  a  fee  condi- 
tional special  to  Margaret  Scott 

"The  difficulty  in  this  case  seems  to  arise  from 
the  fact  that  Nathan  Scott  has  apparently  con- 
veyed the  premises  to  Margaret  Scott  and  the 
heirs  of  his  own  body  by  Margaret  Scott,  rather 
than  to  the  hrirs  of  the  body  of  Margaret  Scott 
by  Nathan  Scott.  If  the  grant  bad  been  unto 
Margaret  Scott  and  the  heirs  of  her  body  by 
Nathan  Scott,  it  moat  likely  never  would  have 
been  questioned  that  Margaret  Scott  took  a 
fee  conditional  special.  Lipscomb  v.  Hammett, 
6«  8.  O.  649,  3ff  S.  B.  194.  Yet  from  a  consid- 
eration of  all  parts  of  the  deed  and  the  situation 
of  the  parties,  I  think  beyond  doubt  Nathan 
Scott  intended  to. divest  himself  of  all  estate 
In  the  premises,  and  to  limit  tt  to  such  heirs  as 
Margaret  Scott  should  have  by  him.  The  word 
'heirs'  Is  so  circumscribed  In  the  deed  as  to 
make  it  plain  in  an;^  event  that  no  person  could 
take  under  such  designation  who  did  not  spring 
from  the  union  of  Margaret  Scott  and  Nathan 
Scott  and,  since  they  were  husband  and  wife, 
no  person  could  by  any  possibility  be  an  heir 
of  the  body  of  Nathan  Scott  by  Margaret  Scott 
without  also  being  an  heir  ot  the  body  of  Mar- 
garet Scott  by  Nathan  Scott  I  think  the  anx- 
iety of  Nathan  Scott  was,  not  so  much  to 
refrain  from  parting  with  the  entire  estate  and 
from  granting  an  estate  in  Indefinite  succession 
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to  Margaret  Scott  and  tbe  heirs  of  her  body,  as 
to  be  sure  that  the  estate  shonld  be  limited  to 
such  heirs  of  Margaret  Scott  as  should  be  born 
of  his  body,  and  when  resort  is  had  to  the  war- 
ranty it  seems  absolutely  conclusive  that  such 
was  his  intention,  for  the  warranty  is  to  'Mar- 
garet Scott  and  her  heiri  ai  above  itated.'  Of 
course  the  warranty  cannot  enlarge  the  estate 
granted ;  yet  it  is  always  permissible  to  -con- 
sider the  warranty  for  the  purpose  of  ascer- 
taining the  intention.  Austin  t.  Hunter,  85  S. 
C.  472,  67  S.  E.  734. 

Although  awkwardly  expressed,  the  intention 
is  the  important  consideration.  The  warranty 
shows  beyond  a  question  the  heirs  described  by 
Nathan  Scott  in  the  habendum  were  intended 
to  be  the  heirs  of  Margaret  Scott,  provided, 
only,  that  such  heirs  should  spring  from  the 
body  of  Nathan  Scott  Although  not  expressly 
in  point,  the  situation  in  ibiS  case  is  well  ex- 
pressed by  the  Supreme  Court  of  Missouri  in  the 
case  of  Reed  v.  Lane,  122  Mo.  311,  26  S.  W. 
957.  In  that  case  the  deed  was  to  'Martha 
May,  and  unto  her  heirs  by  the  body  of  Silas 
May  only,  and  assigns  forever.'  In  discussing 
the  proper  construction  of  this  deed,  which  was 
held  a  tee  tail,  the  court  said :  "She  objection  is 
made  that  the  words  of  procreation  used  in 
the  deed  are  insufficient  to  create  an  estate  tail, 
for  the  reason  that  the  limitation  is  not  to  the 
heirs  of  the  body  of  the  grantee,  Mrs.  May,  but 
to  those  of  the  body  of  Silas  May.  We  do  not 
think  there  is  any  force  in  the  objection.  While 
the  words  of  limitation  generally  used  *  *  • 
are  "heirs  of  the  body,"  their  use  is  not  ab- 
solutely essential.  Any  other  equivalent  words 
or  expression  which  clearly  makes  the  limitation 
to  the  heirs  of  the  body  of  the  grantee  will  be 
sufficient.  The  intention  of  the  parties  is  the 
primary  object  to  be  sought  in  the  construction 
of  such  instruments.' 

"It  might  make  the  meaning  of  the  deed  in 
this  case  plainer  to  read  the  word  'the'  as  'her* 
in  the  expression  'unto  Margaret  Scott  and  the 
heirs  of  my  body  begotten  in  wedlock  with  my 
wife,  Margaret  Scott'  In  that  case  the  grant 
would  be  unto  'Margaret  Scott  and  her  heirs  of 
my  body  begotten  in  wedlock  with  my  wife, 
Margaret  Scott'  Although  still  an  awkward  ex- 
pression, I  think  then  there  would  be  no  doubt 
as  to  the  proper  construction.  Such  substitu- 
tion of  one  word  for  another  ia  perfectiy  permis- 
iibJe  in  order,  to  effect  the  intention.  See,  the 
case  of  Sease  v.  Sease,  64  S.  C.  216,  41  S.  E. 
898,  where  the  word  'her'  is  changed  to  'their.' 

"There  are  also  other  features  of  the  deed 
tending  to  support  this  construction.  _  Nathan 
Scott  warrants  the  premises  to  Margaret  Scott 
and  her  heirs  and  assigns,  which  would  seem  to 
indicate  that  some  interest  conveyed  to  Mar- 
garet Scott  should  exist  after  her  death:  yet 
the  contention  of  W.  T.  Moody  would  limit  her 
to  a  life  estate.  There  is  also  no  warranty  to 
any  heirs  except  the  heirs  of  Margaret  Scott 
indicating  that  no  person  was  expected  to  take 
with  her  as  a  tenant  in  common.  Also,  if  there 
had  been  an  intention  to  convey  to  Margaret 
Scott  and  her  daughter,  the  piaintiff,  it  woald 
have  been  more  natural  to  call  her  by  name  in 
the  deed.  He  had  only  one  child,  tbe  plaintiff, 
and  if  the  writer  of  the  deed,  especially  one  in- 
experienced in  writing  deeds,  had  intended  to 
thereby  convey  an  interest  to  this  child,  I  think 
it  would  have  been  most  natural  for  him  to  have 
called  her  by  name,  rather  than  by  the  indefinite 
term  'heirs  of  the  body.'  Also  at  the  date  of 
this  deed  Nathan  Scott  had  only  one  child,  and 
it  would  be  unusual  for  him  to  refer  to  her  in 
the  plural  as  'heira' 

"Such  words  as  'heirs,'  'heirs  of  the  body,' 
'issne.'  and  'issue  of  the  body,'  have  frequently 
been  construed  to  mean  child  or  children,  when 
from  the  context  it  was  evident  that  the  words 
were  used  in  that  sense,  but  they  have  never 
been  so  construed  where  it  was  plain  they  were 
not  used  in  that  sense.  I  have  carefully  exam- 
ined   the   following  cases,   in   which   technical ' 


words  of  limitation  have  been  construed  to 
mean  children :  Holeman  ▼.  Fort,  3  Strob.  Ea. 
66,  61  Am.  Dec.  665;  Bailey  v.  Patterson,  3 
Rich.  E^.  156;  Moone  v.  Henderson,  4  Desaus. 
458;  McCown  v.  King,  23  S.  C.  238;  Hayne 
V.  Irvine,  25  S.  C.  289 ;  Lott  t.  Thompson,  36 
S.  C.  38,  16  S.  E.  278;  Shaw  t.  Robinson,  42 
8.  C.  342,  20  S.  E.  161:  Dnckett  v.  Butler, 
67  S.  C.  130,  46  S.  E.  137 ;  Reeves  v.  Cook, 
71  S.  C.  276,  61  S.  E.  93 ;  Rembert  ▼.  Evans, 
86  S.  G.  445,  68  S.  E.  659 ;  Rowe  v.  Moore,  89 
S.  C.  561,  72  S.  E.  468;  Guy  ▼.  Osborne.  01 
S.  C.  291,  74  S.  E.  617 ;  Porter  v.  Lancaster, 
91  S.  C.  300,  74  S.  E.  374.  In  all  of  these  cas- 
es it  was  manifest  from  the  face  of  the  instru- 
ment that  the  words  of  limitation  were  not  used 
in  their  technical  sense,  and  tiiat  the  parties  in- 
tended to  use  them  in  the  sense  of  children, 
but  I  do  not  think  these  cases  applicable  to  the 
case  at  bar,  for  the  reason  that  it  is  evident 
from  the  face  of  the  instrument  and  the  situa- 
tion of  the  parties  that  tbe  words  of  limitation 
were  not  used  in  the  sense  of  children.  Words 
of  limitation  should  be  given  their  technical 
meaning,  unless  a  different  meaning  is  required 
by  the  context  and  they  certainly  should  not 
be  construed  to  mean  children  when  all  the  evi- 
dence indicates  they  were  not  used  in  that 
sense.  What  I  conceive  to  be  the  true  rule  is 
thus  stated  in  the  case  of  Dixon  v.  Pendleton, 
90  S.  C.  12,  72  S.  E.  502 :  'The  words,  "chUd/ 
"son,"  "daughter,"  are  the  common  words  in 
which  men  think  *  *  *  of  their  immediate 
offspring,  and  when  the  word  issue  is  used  ei- 
ther in  tnought  or  In  expression  it  almost  inva- 
riably'denotes  an  intention  to  include  not  only 
children,  bnt<  other  lineal  descendants.  Hence 
"issue"  shonld  not  be  held  to  mean  children, 
unless  tbe  context  clearly  indicate*  that  re- 
stricted meaning.' 

"If  the  evidence  of  intention  were  even  more 
doubtful  than  it  is,  the  doubt  should  be  settled 
against  the  contention  of  W.  T.  Moody.  Un- 
der his  construction  of  the  deed  Nathan  T. 
Scott  retained  the  reversion  in  the  premises 
after  the  expiration  of  the  life  estate,  while  un- 
der the  construction  of  Laler  Church  and  Clyde 
Scott  he  parted  with  the  entire  estate.  It  is  a 
universally  accepted  rule  that  a  deed  is  to  be' 
construed  rather  against  tbe  grantor  than  in 
his  favor.  If  an  ambiguoos  expression  should 
be  used  with  no  evidence  whatever  to  indicate 
the  intention,  the  court  would  incline  to  a  con- 
struction against  the  interest  of  the  grantor, 
rather  than  to  a  construction  in  favor  of  his  in- 
terest. Peay  t.  Briggs,  2  Mill,  Const.  98,  12 
Am.  Dec.  666. 

"I  am  clearly  of  the  opinion  that  tbe  deed 
in  this  case  conveyed  a  fee  conditional  to 
Margaret  Scott,  limited  to  a  particular  class  o( 
heirs  of  her  body,  namely,  to  those  begotten  in 
wedlock  with  her  husband,  Nathan  Scott. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  Laler  Church  and  Clyde  Scott  are 
the  owners  of  the  premises  described  in  the 
complaint  as  tenants  in  common  in  equal  pro- 
portions, and  that  W.  T.  Moody  has  no  inter- 
est therein. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  a  writ  of  partition  in  the  usual  form  do 
issue  as  provided  by  law." 

James  W.  Johnson,  of  Marlon,  for  apt>el- 
lant  A.  P.  Woods  and  W.  F.  Stackhouse, 
both  of  Marlon,  for  respondent 

FRASER,  J.  This  was  an  action  for  par- 
tition, in  which  tbe  appellant.  Moody,  was 
made  a  party,  because  It  was  alleged  he 
claimed  some  interest.  Moody  did  claim  one 
halt  interest  in  fee  and  the  other  half  in  re- 
mainder. The  right  of  the  appellant  depends 
upon  the  construction  of  the  deed  of  N.  S. 
Scott  to  Margaret  Scott 

[1]  The  case  was  heard  before  Judge  Si>ain. 
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The  decree  of  Judge  Spain  la  affirmed  for 
the  reasons  therein  set  forth,  and  for  the  ad- 
ditional reason  that  when  this  deed  Is  con- 
strued In  the  light  of  the  warranty,  as  In 
Austin  T.  Hunter,  85  8.  C.  472,  67  S.  E  734, 
not  for  the  purpose  of  enlarging  the  estate 
ciHiTeyed,  but  to  explain  Its  meaning,  It  Is 
manifest  that  the  word  "my,"  In  the  haben- 
dum, means  "her." 

[2]  The  appellant  says  that  the  constmc- 
tlon  of  the  parties  themselves  should  have 
weight,  and  the  grantor,  after  the  death  of 
the  grantee,  conveyed  the  land  to  the  appel- 
lant. The  construction  of  the  grantor  after 
the  execution  of  this  deed  is  Immaterial. 
The  construction  of  the  grantee  In  the  subse- 
quent deed,  who  Is  the  appellant  here,  may 
be  material.  The  record  contains  the  follow- 
ing statement: 

[3]  "That  a  portion  of  the  pnrchaae  price 
of  $1,750  above  referred  to  was  represented  by 
certain  real  estate  which  was  conveyed  by  laid 
W.  T.  Moody  to  the  said  Nathan  T.  Scott  in 
exchange  for  the  lands  in  question,  and  that 
rabsegnent  to  the  commencement  of  this  ac- 
tion the  said  Nathan  T.  Scott  reconveyed  the 
said  lands  to  the  said  W.  T.  Moody,  and  also 
retnraed  to  him  a  portion  of  the  cash  repre- 
sented in  said  purchase  price." 

The  appellant  cannot  have  both. 
Let  the  decree  of  Judge  Spain  and  the  deed 
therein  referred  to  be  reported. 
The  judgment  appealed  from  is  affirmed. 

6ART,  C.  J.,  and  HTDRICK,  WATTS,  and 
GA6B,  JJ.,  concur. 


(98  S.  C.  209) 

WHiSON  T.  SOUTHERN  RT.  CO.  et  aL 
(No.  8884.) 

(Supreme  Court  of  South  Carolina.    July  16, 
1914.) 

Appkax  ano  Ebbob  (I  242*)— Pbesentation 

or  GBOTJIfDB  0»  RKVIEW  IN  COUBT  BBLOW— 

.  Necxssitt. 

A  party  cannot  on  appeal  take  advantage 
of  error  in  the  admission  of  evidence,  where  no 
ruling  was  made  on  his  objection,  and  the  lower 
coart  certified  that  he  did  not  hear  the  objec- 
tion ;  for  it  is  the  duty  of  one  objecting  to  evi- 
dence to  call  it  to  the  attention  of  the  court 
and  have  a  ruling  thereon. 

VEA.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  1417-1425;  Dec.  Dig.  { 
242.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  (^imty ;  T.  S.  Sease,  Judge. 

Action  by  G.  S.  Wilson  as  administrator 
of  D.  Ralney  Wilson,  deceased,  against  the 
Southern  Railway  Company  and  another. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Henry  &  McLure,  of  Chester,  for  appel- 
lant McDonald  &  McDonald,  of  Wlnnsboro, 
for  respondents. 

WATTS,  J.  This  Is  the  second  appeal  in 
this  case.  The  first  appeal  is  reported  in  93 
S.  C.  17,  75  S.  E.  1014.    On  the  first  appeal 


the  case  was  sent  ba<A  for  a  new  trial,  and 
was  tried  before  Judge  Sease  and  a  jury, 
and  resulted  in  a  verdict  in  favor  of  the  de- 
fendants. After  entry  of  judgment  plaintiff 
appeals,  and  by  his  exceptions  raises  one  is- 
sue only  that  the  circuit  judge  committed  er- 
ror In  allowing  over  objection  certain  tes- 
timony during  the  examination  and  cross- 
examination  of  T.  J.  Strait,  one  of  plaintiff's 
witnesses,  and  in  not  granting  a  new  trial. 
The  record  shows  that  Mr.  Henry  did  ob- 
ject, but  that  the  circuit  judge  made  no  rul- 
ing thereon,  for  the  reason,  as  explained  by 
him,  that  he  did  not  hear  the  objection  made 
by  plaintiff's  counsel.  It  was  the  duty  of 
counsel  when  objection  was  made  by  him  to 
have  the  judge  rule  on  it,  and  the  fact  that 
he  did  not  rule  and  states  that  he  did  not 
hear  the  objection  is  conclusive  and  it  must 
be  taken  as  if  the  evidence  was  received  the 
same  as  if  imobjected  to,  for  it  must  t>e  pre- 
sumed that  the  trial  judge  will  rule  on  any 
question  properly  presented  to  the  court.  It 
is  the  duty  of  counsel  to  raise  objection  to 
the  admissibility  of  any  testimony,  stating 
the  grounds  of  Ms  objection,  and  it  Is  the 
duty  of  the  court  to  make  a  ruling,  and 
counsel  should  insist  that  a  ruling  be  made. 
In  this  case  his  honor  states  he  heard  no  ob- 
jection, and  for  this  reason  did  not  rule. 
We  are  bound  to  accept  this  statement  as  to 
what  actually  occurred,  and  when  received 
was  received  as  if  unobjected  to,  and  there 
was  sufficient  evidence  to  sustain  the  ver- 
dict 

The  exceptions  are  overruled. 

Judgment  affirmed. 

GARY,  C.  J.,  and  HYDRICK  and  FRA- 
SER,  JJ.,  concur.  OAGE,  J.,  was  disqual- 
ified. 

(98  8.  C.  226) 

KEENAN  V.  MATTHEWS  et  ai.    (No.  8894.) 

(Supreme  (Tourt  of  South  Carolina.     July  17, 
1914.) 

Loos  AND  LOOGINO  (f  8*)— SaLK  OF  TlUBKB 
— CONTBACT  rOB  COUlflSSION  —  CONOTBUO- 
TION. 

Under  a  contract  providing  that  C.  was  not 
to  cut  or  sell  any  live  pine  timber  for  five  years, 
except  with  the  written  consent  of  K.,  and 
that,  when  sold  or  delivered,  C.  should  pay  K.  a 
commission  of  5  per  cent,  on  all  timber  sold, 
K.  was  not  entitled  to  a  commission  on  timber 
sold  more  than  five  years  after  execution  of  the 
contract 

[EM.  Note.— For  othier  cases,  see  Logs  and 
Logging,  C!ent  Dig.  H  ^12;  Dec  Dig.  f  3.*] 

Appeal  from  (yommon  Pleas  Circuit  Ck>urt 
of  Lexington  County;  John  S.  Wilson,  Judge. 

Action  by  William  J.  Keenan  againsjt  J.  L. 
Matthews  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

'  B.  L.  Craig,  of  Columbia,  for  appellant 
B.  L.  Asbill,  of  Leesvllle,  and  C.  M.  Eflrd 
and  J.  B.  Wlngard,  both  of  Lexington,  for 
respondents. 
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FRASBR,  7.  The  appellant  In  his  argu- 
ment states: 

"The  principal  question  at  Issne  in  this  case, 
and  the  only  question  involved  in  this  appeal, 
is  the  construction  of  that  portion  of  a.  certain 
contract  entered  into  between  William  J.  Keen- 
an  and  George  C.  Clark.  •  •  •  The  excep- 
tions allege  error  on  the  part  of  the  presiding 
judge  in  concluding  that  it  was  necessary  for 
the  timber  to  have  been  sold  within  five  years 
from  the  date  of  the  contract  in  order  for  Keen- 
an  to  be  entitled  to  the  5  per  cent." 

Judge  Wilson's  decree  is  as  follows: 

"The  issne  in  controversy  arises  under  the 
following  provision  in  a  bilateral  contract  ex- 
ecuted on  the  22d  day  of  October,  1002,  b7  the 
deceased,  George  C.  Clark,  and  the  plaintiff, 
WHliam  J.  Keenan :  'It  is  further  agreed  that 
the  said  party  of  the  first  part  is  not  to  cut, 
saw,  hew,  or  sell  any  live  pine  timber  now  on 
the  said  tract  first  above  described  for  the  term 
of  five  years  from  the  date  of  these  presents, 
except  with  the  approval  and  consent  in  writ- 
ing of  the  said  party  of  the  second  part,  and 
when  sold  or  delivered,  the  said  part;  of  the 
first  part  hereby  further  agrees  to  allow  the 
said  party  of  the  second  part  a  commission  of 
Ave  per  cent,  on  all  lumber  or  timber  sold  from 
'  the  said  tract  of  two  thousand  and  twenty-nine 
acres  of  land  above  described.'  The  question 
was  fully  argued  before  me  by  the  attorneys 
for  both  sides ;  the  pleadings,  the  contract,  and 
the  mortgage  executed  by  the  said  George  G. 
Clark  to  the  said  William  J.  Keenan,  of  even 
date  with  the  said  contract  in  question,  were 
submitted  to  me  during  the  argument 

"My  construction  of  the  portion  of  the  con- 
tract above  quoted  is:  The  party  of  the  first 
part  thereto  was  ^ot  to  cut,  saw,  hew,  or  sell 
any  live  pine  timber  on  the  tract  of  land  at  the 
time  of  tne  execution  of  the  contract  for  a  pe- 
riod of  five  years  from  the  date  of  the  contract 
without  the  approval  and  consent  in  writing  of 
the  party  of  the  second  part,  and  if  the  party  of 
the  second  part  consented  to  said  sale,  or  any  tim- 
ber was  sawed,  hewed,  or  cut  within  the  five 
years,  by  the  party  of  the  first  part,  with  the  ap- 
proval and  consent  in  writing  of  the  party  of  the 
first  part,  then  the  party  of  the  first  part  should 
allow  the  party  of  tne  second  part  a  commission 
of  5  per  cent,  on  all  lumber  or  timber  sold  or 
cut  from  the  said  tract  of  land. 

"Under  the  testimony  it  appears  that  the  tim- 
ber in  question  was  sold  more  than  ten  years 
after  the  execution  of  the  contract  in  question. 

"Therefore  my  conclusion  Is  that  the  plaintiff 
is  not  entitled  to  a  commission  of  6  per  cent, 
on  the  amount  realized  from  the  sale  of  the 
timber  in  question." 

This  decree  is  entirely  satisfactory  to  this 
court,  and  is  afilrm^,  for  the  reasons  there- 
in stated. 

OART,  0.  J.,  and  HTDBICK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(»s  S.  C.  fSO 

PATTERSON  T.  WAIiEEB  et  aL    (No.  8804.) 

(Supreme  Ck>nrt  of  South  Carolina.    July  18, 
1914.) 

triRDOB   AND    PtmCHASCB    (|    178*)— SAU    OF 

Land— Deficiknot  or  Aobbaob. 

Where  defendant  sold  plaintiff  a  tract  of 
land  in  accordance  with  specified  boundaries, 
and  the  tract  described  in  the  deed  correspond- 
ed with  the  courses  and  distances  pointed  out, 
a  false  representation  that  the  tract  contained 
20  acres,  when  in  fact  it  only  contained  12.4 
acres,  was  insufficient  to  establish  a  gross  de- 


fideney  entitlinf  plaintiff  to  recorer  a  propor- 
tionate part  of  the  price. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  S33-540;  Dec.  Dig. 
i  17C.«] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;   Ernest  Gary,  Judge. 

"To  be  officially  reported." 

Action  by  A.  Patterson  against  Henrietta 
Walker  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Dismissed. 

R.  G.  Holman,  of  Barnwell,  for  appellant. 
Thos.  M.  Boulware,  of  Barnwell,  and  Thoa. 
H.  Peeples,  of  Columbia,  for  respondents. 

OABT,  O.  J.  This  Is  an  appeal  from  an 
order  of  nonsuit 

On  the  10th  day  of  December,  1910,  the  de- 
fendant Henrietta  Walker  executed  a  deed 
of  conveyance  of  a  tract  of  land  to  the 
plaintiff,  which  is  thus  described: 

"All  that  certain  tract,  piece,  or  parcel  of 
land  situate,  lying,  and  being  in  Barnwell  coun- 
ty, in  the  state  aforesaid,  containing  and  meas- 
uring about  twenty  (20)  acres,  more  or  less,  and 
bounded  as  follows:  On  the  north  by  lands  of 
Floyd  Walker;  on  the  south  by  lands  of  Lewis 
Frazier;  and  on  the  west  by  lands  of  Sarah 
Ann  Reed.  The  land  hereinabove  described  be- 
ing the  same  conveyed  to  me  by  Briggs  Buist 

The  complaint  alleges:  That  previous  to 
the  times  thereinafter  mentioned  the  de- 
fendant Henrietta  Walker  represented  to  the 
plaintiff  that  the  tract  of  land  contained  20 
acres,  more  or  less.  That  the  plalntifl  went 
into  possession  of  said  tract  of  land  under 
said  deed,  believing  that  the  same  contained 
20  acres,  as  represented  by  said  deed  and 
said  statements  as  aforesaid,  until  the  10th 
day  of  May,  1912,  at  which  time  plaintilf 
called  in  a  surveyor  to  run  out  said  tract  of 
land,  and  then  the  same  was  found  to  con- 
tain only  12«/i«  acres.  That  said  plain- 
tiff bought  said  tract  of  land  on  a  basis  pf 
20  acres;  that  Is  to  say,  as  plaindll  un- 
derstood, at  the  price  of  $26.60  per  acre,  the 
same  being  one-twentieth  of  the  amount 
paid  therefor,  and  the  actual  survey  showing 
only  12Vio  acres,  leaves  a  defiidency  of 
7</io  acres,  which,  at  $26.00  per  acre 
amounts  to  the  sum  of  $201.40.  The  demand 
was  for  Judgment  In  the  sum  of  $201.40,  and 
for  costs.  The  defendant  denied  each  and 
every  allegation  of  the  complaint,  and  alleged 
by  way  of  defense  that  the  sale  was  In  gross, 
and  that  the  purchase  price  was  agreed  upon 
by  the  parties  to  said  deed,  without  reference 
to  the  number  of  acres  contained  within  the 
boundaries  of  said  tract  of  land.  The  ap- 
pellant's attorney  conceded  that  the  com- 
plaint does  not  allege  fraud  or  misrepresenta- 
tion. The  plalntifl  testified  that  the  defend- 
ant, through  her  agent,  pointed  out  the  land 
to  him  by  metes  and  bounds.  At  the  close 
of  the  testimony  his  honor,  the  presiding 
Judge,  granted  a  nonsuit,  from  which  the 
plaintiff  appealed. 
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The  appellanfa  attorney,  In  his  written 
argument,  thus  states  the  main  Question  In- 
Tolved: 

"Inasmuch  as  this  court  has  heretofore  re- 
fused relief  in  like  cases,  anless  a  gross  de- 
ficiency in  acreage  is  shown,  the  first  exception 
raises  the  main  question  to  be  determined,  viz.: 
Does  the  7.60  acres  shortage  out  of  20  acres 
I  which  equals  38  per  cent.)  show  a  gross  de- 
ficiency?" 

In  the  case  of  Erskine  ▼.  Wilson,  41  8.  O. 
198,  19  S.  E.  489,  it  was  held  that  where  a 
tract  of  land  is  sold  for  a  sum  in  gross,  by 
metes  and  bounds,  said  to  contain  253  acres, 
more  or  less,  with  general  warranty  of  the 
premises,  and  a  plat  calling  for  this  number 
of  acres  is  delivered  with  the  deed,  the  ven- 
dee is  not  entitled  to  recover  under  the  cove- 
nant of  warranty,  upon  it  being  made  to  ap- 
pear that,  while  the  plat  was  correct  in  its 
courses  and  distances,  it  was  erroneous  In 
its  calculation  of  acres;  the  tract,  in  fact, 
containing  but  128  acres,  there  having  be«i 
no  fraudulent  representation.    Syllabus. 

The  reasons  assigned  in  that  case  for  re- 
fusing relief  show  conclusively  that  the  ex- 
ception raising  the  question  under  consid- 
eration cannot  be  sustained.  Having  readi- 
ed this  conclusion,  the  other  questions  rais- 
ed by  the  exceptions  are  merely  academic. 

Appeal  dismissed. 

HYDRICE,  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 

(98  8.  C.  S48)  — ==- 

THORNTON  v.  SEABOARD  AIR  LINE  RT. 
(No.  8819.) 

(Snpreme  Court  of  South  Carolina.    April  22, 
1914.) 

1.  TBIAL    (I   169*)— JUBT   QCZSTIOK— DiBKOT- 

KD  Vebdict. 

If  there  is  no  competent  evidence  to  go  to 
the  jury,  a  nonsuit  should  be  granted. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  341,  869-367;    Dec  Dig.  (  159.*] 

2.  NeoUOXHOI   (I  136*)— AonON  —  DiBBCTBD 

Verdict. 

In  an  action  for  negligent  injuries  or 
wrongful  death,  plaintiff's  failure  to  prove  one 
of  the  several  acta  of  negligence  alleged  does 
not  warrant  the  direction  of  a  verdict  for  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  SI  277-353;  Dec  Dig.  S  136.*] 

3.  Master  and  Sebvant  ({  265*)— Dkath  or 
Sebvakt—Pbksxjmption— Suicide. 

Where  the  servant  of  a  railroad  was  run 
down  in  Uie  yards,  but  there  were  no  eyewit- 
nesses to  his  death,  it  will  not  be  presumed 
that  he  intended  to  commit  suicide,  and  threw 
himself  under  the  cars,  but  it  will  be  presumed 
that  he  was  attempting  to  carry  out  bis  duties 
with  due  care. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |i  877-903,  955 ;  Dec.  Dig. 
t  265.*] 

4.  NE0I.10KNCE  (S  184*)— PbESCMPTIOMS. 

While  negligence  cannot  be  presumed,  bat 
must  be  proven,  it  may  be  established  by  cir>' 
cumstantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  JS  267-270,  272,  273 ;  Dec.  Dig.  1 
184.»] 


5.  MAfftCB  AND  SEBVAnr  (i  284*)— IirjtniBS 
TO  Sebvant- Evidence— Jx»T  Question. 

In  an  action  for  the  wrongful  death  of  a 
train  inspector,  killed  by  a  train,  evidence  field 
sufficient  to  carry  the  case  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1000-1090,  1092-1132; 
Dec.  Dig.  I  284.*] 

6.  Appeal  and  Ebbob  (j  1066*)  —  Review  — 
HABifLEBS  Ebbob. 

In  an  action  for  the  wrongftd  death  of  a 
husband  and  father,  where  there  was  no  evi- 
dence that  he  contributed  to  the  support  of  a 
married  daughter,  the  giving  of  an  instruction 
on  the  right  of  children  who  bad  reached  their 
majority  to  expect  assistance  in  case  of  sick- 
ness, etc.,  was  harmless,  if  erroneous,  where 
the  jury  were  repeatedly  charged  that  recovery 
could  be  had  only  by  the  dependent  wife  and 
children,  to  the  amount  the  deceased  contribut- 
ed to  their  support 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4220 ;    Dec  Dig.  f  1066.*] 

7.  Tbiai.  (f  296*)  —  iNSTBUcnoNS  —  Ebbob 
Cubed  bt  Oteeb  Instbuctions. 

Where  the  court,  in  an  action  for  the 
wrongful  death  of  a  husband  and  father,  charg- 
ed that  the  law  only  intended  to  reimburse  the 
family  dependent  upon  the  husband,  a  charge 
that  It  made  no  difference  how  much  the  de- 
ceased was  earning,  the  question  being  how 
much  did  he  contribute  for  the  support  of  his 
family,  if  erroneous,  was  harmless. 

(BA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  705-713,  715,  716,  718;  Dec  Dig.  i 
296.*] 

8.  Tbiai.  (|  i67*)— Instbuctions— Requestts. 

In  an  action  for  the  wrongful  death  of  a 
father,  where  a  charge  was  requested  that  in 
determining  the  probable  duration  of  contribu- 
tions to  children,  one  of  whom  was  married,  and 
the  other  of  whom  was  a  boy  14  yean  of  age, 
it  must  be  considered  that  there  was  no  legal 
responsibility  resting  on  the  father  to  support 
children  who  have  arrived  at  the  age  of  21 
years,  it  was  not  error  to  add  that  if  those 
should  be  found  tiie  facta^  they  should  be  con- 
sidered. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  SS  668-672.  674 ;   Dec.  Dig.  {  267.*] 

9.  Maotbb  and  Sebvant  (|  204*)— Injubiei 
to  Sebvant— Fxdebai.  E^uplotebb'  Ijabii.- 
ITT  Act. 

Under  the  federal  Employers'  Liability  Act 
(Act  April  22.  1908,  c  149,  35  SUt  65  [U.  S 
Comp.  St  Supp.  1911,  p.  ISZiJ),  a  servant  does 
not  assume  the  risk  of  injuries  occasioned  by 
the  master's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  644-546;  Dec  Dig.  | 
204.*] 

10.  Tbiai.  (i  191*)  —  Instbuctions  —  Assum- 
ing Facts. 

The  refusal  of  a  charge  in  an  action  for  the 
wrongful  death  of  a  servant,  which  assumed 
that  he  was  not  killed  in  a  certain  manner,  is 
proper,  where  the  evidence  raised  conflicting  in- 
ferences. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  420-431,  436;   Dec  Dig.  |  191.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County. 

Action  by  Ella  M.  Thornton,  as  administra- 
trix, etc.,  of  J.  F.  Thornton,  against  the  Sea- 
board Air  Line  Railway.  From  a  judgment 
for  plaintiiT,  defendant  appeals.    Affirmed. 
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The  following  are  the  eighth  and  ninth  re- 
qaests  to  charge: 

VIII.  You  must  consider  in  estimating  dam- 
ages, if  any  damages  are  awarded,  the  probable 
duration  of  the  contributions  which  husband  and 
father  would  have  made  to  his  wife  and  chil- 
dren, and  in  arriving  at  this,  you  should  consid- 
er the  probable  expectancy  of  the  life  of  the 
husband  and  father,  how  long  he  would  have 
lived  to  have  given  them  money,  you  must  also 
bear  in  mind  the  probable  duration  of  the  con- 
tributions to  the  children,  one  of  whom  is  now 
married  and  the  other  of  whom  is  a  boy  14  years 
of  age,  and  you  must  consider  that  there  is 
no  legal  responsibility  resting  upon  the  father 
to  support  the  children  that  arrive  at  the  age  of 
21  years. 

By  the  Court:  I  charge  yon  that,  Mr.  Pore- 
man,  if  yon  should  find  dat  one  of  the  children 
is  married  and  the  other  a  boy  14  years  of  age ; 
if  you  should  find  those  to  be  the  facts,  then 
yon  are  to  take  into  consideration  those  facts  in 
determining  how  long  the  father  would  have 
probably  contribated  to  their  aupnort  in  setting 
at  the  amount 

IX.  If  you  conclude  to  award  damages,  you 
are  to  consider  the  probabilities  whether  or  not 
the  father's  contributions  to  the  children  would 
have  ceased  when  they  reached  the  age  of  ma- 
turity, or  at  their  marriage,  or  whether  they 
would  have  ceased  before  that  time. 

By  the  Court :  I  charge  you  that,  Mr.  Fore- 
man, but  I  charge  you  that  after  reaching  the 
age  of  21  years,  or  married,  children  are  not 
permitted  to  recover;  a  father  may  not  be  le- 
gally responsible  for  the  support  and  main- 
tenance of  his  children  after  they  are  21  years 
of  age,  but  if  they  should  be  sick  and  helpless, 
they  would  have  a  right  to  expect  the  parents 
to  assist  them  in  making  a  support.  You  are 
to  take  into  consideration  what  they  would 
reasonably  have  a  right  to  expect  in  Uie  event 
of  such  conditions. 

J.  Ia  Glenn,  of  Chester,  and  Greene  &  Hill, 
of  AbheTlUe,  for  appellant  Wm.  N.  Gray- 
don,  of  Abbeville,  for  respondent 

WATTS,  J.  This  was  an  action  by  tbe 
plaintiff  for  the  alleged  wrongful  killing  of 
plaintiff's  intestate,  J.  F.  Thornton,  by  the 
defendant  for  damages  under  the  federal 
Employers'  Liability  Act  The  cause  was 
tried  before  his  honor,  Judge  Prince,  and  a 
jury,  at  the  April  term  of  the  court,  1013, 
for  Abbeville  county,  and  resulted  In  a  ver- 
dict In  favor  of  the  plaintiff  for  $8,500.  Aft- 
er entry  of  Judgment  the  defendant  appeals, 
and  by  19  exceptions,  some  of  which  are 
subdivided,  complains  of  error  on  the  part 
of  his  honor  but  raises  practically  but  six 
questions. 

1.  Error  in  allowing  the  plaintlft  to  amend 
her  complaint  At  the  hearing  of  the  case 
In  this  court  the  defendant  abandoned  this 
exception. 

[1-G]  The  second  question  raised  by  the 
exceptions  alleges  error  in  refusing  to  direct 
a  verdict  for  the  defendant  as  moved  for  as 
set  out  In  exceptions  2,  3,  and  4.  It  is  so 
well  settled  that  if  there  \b  any  competent 
testimony  to  go  to  the  Jury,  a  nonsuit  can- 
not be  granted  or  verdict  directed  that  quo- 
tation of  authority  is  unnecessary.  It  has 
been  further  decided  that  the  failure  to 
prove  one  of  several  acts  of  negligence  alli- 
ed does  not  furnish  any  ground  for  tbe  direc- 


tion of  a  verdict    Cain  t.  Ballroad  Co.,  74 
S.  C.  90,  54  S.  B.  244. 

"Whenever  there  is  any  competent  testimony 
it  is  the  duty  of  the  judge  to  submit  the  case 
to  the  jury."  Buist  Co.  v.  Mercantile  Co..  73 
S.  C.  48,  S2  S.  E.  789. 

There  Is  no  dispute  that  the  plaintUTa  In- 
testate was  killed  by  the  train;  that  the 
yards  were  not  lighted;  and  the  evidence 
shows  that  there  was  no  one  on  the  back  of 
the  cars  to  give  warning,  and  there  is  no 
contention  that  any  warning  was  given.  The 
question  then  is:  Was  the  plaintiff's  intes- 
tate wrongfully  or  negligently  killed  by  the 
defendant  company,  its  agents,  or  servants? 
A  case  is  usually  made  out  by  the  positive 
teetimony  of  eyewitnesses  to  a  transaction, 
who  swear  they  saw  the  occurrence,  and  de- 
scribed bow  it  occurs;  in  this  case  we  have 
no  positive  testimony  as  to  how  it  occurred, 
as  no  witness  saw  how  It  happened,  and  we 
must  resort  to  the  evidence  of  circumstances 
to  arrive  at  a  conclusion  as  to  how  it  oc- 
curred, and  say  whether  or  not  there  waa 
sufficient  evidence  in  the  case  for  his  honor 
to  submit  the  question  to  the  jury  as  to 
whether  or  not  be  was  killed  negligently  by 
the  defendant  in  any  of  the  particulars  al- 
leged and  spedfled  in  the  complaint  There 
was  evidence  in  the  case  to  show  that  when 
the  deceased  left  the  office  to  Inspect  train 
No.  25  coming  into  the  yards  at  the  same 
time,  a  switch  engine,  with  a  number  of  cars 
back  of  it,  was  coming  down  the  yard,  on  this 
switch  engine  train  there  was  no  light  on 
the  rear  of  the  train,  which  was  the  front 
part  as  it  was  pushed  down  the  yards;  no 
one  was  going  ahead  of  It  to  warn  the  otber 
employes  in  tbe  yard;  no  one  waa  on  tbe 
front  of  the  leading  car,  as  required  by  the 
rules;  there  was  no  light  on  the  end  of  tbe 
cars;  and  no  warning  was  given  of  its  ap- 
proach. Train  No.  25  waa  coming  In  on  main 
line  when  deceased  started  to  inspect  it  Tbe 
switch  engine  and  cars  were  backing  down 
track  No.  1  at  tbe  same  time  No.  26  was 
coming  in  the  yard.  Thornton  was  missed 
by  White  when  be  started  to  inspect  train 
No.  26.  HU  evidence  is  that  there  was  a 
car  five  or  six  cars  from  tbe  caboose,  that 
had  some  flat  wheels,  and  be  stopped  there 
to  see  about  the  wheels,  and  also  looked  for 
Thornton,  but  did  not  see  bim,  as  be  was 
not  on  the  otber  side  of  the  car  where  he 
should  have  been.  White  and  Thornton,  the 
inspectors,  were  accustomed  to  walk  down 
to  the  train  as  it  came  into  the  yard,  watch 
tbe  train  as  it  passed  by,  so  that  the  time  the 
train  stopped  they  would  be  at  the  rear  of 
tbe  train,  when  they  would  start  tbe  inspec- 
tion. On  this  night  White,  one  of  the  inspec- 
tors, got  to  the  station,  but  saw  nothing  of 
Thornton.  After  inspecting  tbe  train  on  both 
sides  and  still  seeing  nothing  of  Thornton, 
he  mentioned  this  to  several  persons,  and  re- 
ported to  them  that  Thornton  was  missing. 
White  then  inspected  two  trains  before  be 
beard  that  Thornton  had  been  killed.    When 
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White  llrst  aiw  bim  after  be  was  killed  be 
was  lying  on  track  No.  1  south  of  the  ofBce, 
at  tbe  shops.    It  wonid  appear  from  the  evi- 
dence that  he  was  killed  on  the  north  side  of 
the  office  and  dragged  down  track  No.  1  to 
the  south  side.    The  cars  that  were  cat  were 
backed  down  track  No.  1  for  the  purpose  of 
attacbtng  them  to  the  rear  end  of  No.  25, 
which  was  to  run  from  there  to  Atlanta  as  a 
doable-header.    The  evidence  farther  showo 
that   the  cap  and  torch  of  Thornton  were 
foand  last,  on  north  of  office,  the  cap  be- 
tween track  No.  1  and  the  main  line,  the 
torch  about  two  yards  off.    Some  parts  of  his 
clothing  were  found  in  the  middle  of  track 
No.  1,  and  there  were  signs  that  he  had  been 
dragged  in  the  middle  of  track  No.  1.    The 
condnctor  of  train  No.  25  having  beard  of 
his   death  examined  bis  train  at  Elberton, 
6a.;    be  found  pieces  of  flesh  on  the  ninth 
car  from  the  caboose,  and  on  up  for  several 
cars  towards  the  engine,  thus  creating  an  in- 
ference that  the  cut  off  cars  when  they  were 
backed  down  track  No.  1  might  have  run  over 
and  killed  Thornton,  and  then  dragged  the 
body  down  the  track,  dragged  the  body  to- 
wards the  depot,  and  then  dragged  it  back 
past  the  office  to  the  south  side  of  the  office. 
A  number  of  cars  had  run  over  him.    Eigh- 
teen cars  from  the  rear  end  had  been  shoved 
down  the  track.    The  signs  of  dragging  were 
llrst  seen  about  150  yards  north  of  the  office, 
and  there  were  signs  that  he  had  been  drag- 
ged down  approximately  100  yards  south  of 
the  office.    The  evidence  was  that  the  yard 
was  dark.    It  was  in  evidence  that  the  boy 
who  found  the  body  could  not  tell  what  it 
was  until  he  struck  a  match.    There  was  evi- 
dence that  another  train,   No.  22,  came  in 
after  Thornton  went  out  to  inspect  No.  25, 
and  left  before  his  body  was  discovered,  and 
it  la  not  clear  what  time  this  train  No.  22 
came  in  by  the  evidence. 

Engineer  A.  J.  Andrews  testifies  tliat  he  is 
an  engineer,  lives  at  Abbeville,  and  his  run 
is  between  Monroe  and  Atlanta,  that  he  re- 
members the  night  Thornton  was  killed,  and 
that  Ho.  25  came  in  that  night  about  12 
o'clock,  and  that  it  came  in  ahead  of  No.  22, 
and  that  No.  25  was  the  train  that  Thornton 
should  have  inspected,  and  he  thinks  that 
No.  22  came  in  about  12 :30:  that  No.  22  was 
due  to  leave  at  1 :20,  and  left  on  time. 

As  has  been  said,  there  are  no  eyewitnesses 
to  the  killing.  There  is  nothing  proven  by 
eyewitnesses  as  to  whether  the  negligence  of 
defendant,  or  negligence  of  deceased,  or  his 
contributory  negligence,  caused  the  accident. 
The  evidence  sbovys  deceased  was  in  a  nor- 
mal condition  of  mind  when  he  left  to  in- 
spect the  cars,  and  there  is  no  suggestion 
that  he  c'umltted  suicide.  In  the  absence  of 
proof  to  the  contrary,  the  presumption  is 
that  he  was  attempting  to  carry  out  the  du- 
ties of  his  employment,  for  which  he  had 
contracted,  with  due  care  and  precaution; 
and,  while  plaintiff  cannot  recover  unless 
some  of  the  speclflcatlons  of  negligence  al- 


leged are  proven,  and  it  is  shown  In  some 
way  that  the  defendant  was  derelict  in  its 
du^  and  this  dereliction  and  negligence  was 
the  proximate  cause  of  the  injury,  yet  this 
can  be  established  by  facts  and  circumstanc- 
es proven  to  establish  these  particular  facts, 
and  while  one  fact  or  circumstance  proven 
may  not  be  sufficient  to  establish  a  particu- 
lar fact,  a  number  of  facts  proven,  combined 
tc^ether,  may  make  out  a  chain  of  circum- 
stances that  establish  a  fact,  and  this  idialn 
of  circumstances  in  this  case  may  establish 
on  the  part  of  the  plaintiff  the  negligence  in 
whole  or  in  part  alleged  in  her  complaint  as 
the  basU  for  recovery  of  damages.  As  was 
said  by  Chief  Justice  Gary  in  Smyly  et  aL 
V.  Colleton  Cypress  Co.  (S.  C.)  78  S.  E.  1026 : 
"The  plaintiffs  relied  upon  a  number  of  facts 
and  circumstances,  and  while  no  particular  one 
is  sufficient  to  show  that  tbey  were  in  posses- 
sion of  the  lands  at  the  time  mentioned,  never- 
theless when  the  facts  are  considered  as  a  whole 
they  BBtis^  us  that  the  nonsuit  was  properly 
refused." 

The  rule  Is  thus  stated  In  Railroad  t. 
ParUaw,  14  Rich.  237: 

"It  mav  be  that  no  one  of  the  fact*  would  of 
Itself  warrant  the  inference,  and  yet  when 
taken  together  they  would  produce  behef,  which 
is  the  object  of  all  evidence." 

In  Greenleaf,  Evidence,  |  61a,  it  Is  said: 

"It  is  not  necessary  that  the  evidence  should 
bear  directly  upon  the  issue.  It  is  admissible 
if  it  tends  to  prove  the  issue,  or  constitutes  a 
link  in  the  chain  of  proof,  although  alone  it 
might  not  justify  a  verdict  in  accordance  with 
it* 

In  the  case  of  Choctaw,  O.  &  O.  R.  Co.  v. 
McDade,  191  U.  S.  64,  24  Sup.  Ct  24,  48  U 
Ed.  96,  the  court  said : 

"There  'waa  evidence  tending  to  show  that 
McDade,  a  brakeman  in  the  employ  of  the  com- 
pany, was  killed  on  the  night  of  August  19,  1900, 
while  engaged  in  the  discharge  of  his  duties 
as  head  brakeman  on  a  car  on  one  of  the  com- 
pany's trains.  McDade  was  at  bis  post  of  dnty, 
and  when  last  seen  was  transmitting  a  signal 
from  the  conductor  to  the  engineer  to  run  past 
the  station  of  Ooodwin,  Ark.,  which  the  train 
was  then  approaching.  The  train  passed  Oood- 
win at  the  rate  of  20  to  25  miles  an  hour.  At 
Goodwin  there  was  a  water  tank,  having  attach- 
ed thereto  an  iron  spout,  which,  when  not  in  use, 
hung  at  an  angle  from  the  side  of  the  tank. 
Shortly  after  i>assing  Goodwin,  McDade  was 
missed  from  the  train,  and,  upon  search  being 
instituted,  bis  lantern  was  found  near  the  place 
on  the  car  where  he  was  at  the  time  of  giving 
the  signal.  His  body  was  found  at  a  distance 
of  about  675  feet  beyond  the  Goodwin  tank. 
There  was  also  testimony  tending  to  show, 
from  the  location  of  the  water  spout  and  the  in- 
juries upon  the  head  and  person  of  McDade, 
that  he  was  killed  as  a  result  of  being  struck 
by  the  overhanging  spout.  The  car  upon  which 
McDade  was  engaged  at  the  time  of  the  injury 
was  a  furniture  car,  wider  and  higher  than  the 
average  car,  and  of  such  size  as  to  make  it 
highly  dangerous  to  be  on  tgp  of  it  at  the  place 
it  was  necessary  to  be  when  giving  signals,  in 
view  of  the  fact  that  the  spout  cleared  the  car 
by  less  than  the  height  of  a  man  above  the  car 
when  In  position  to  perform  the  duties  required 
of  him.  There  was  no  eyewitness  to  the  exact 
manner  of  the  injury  of  McDade,  and  it  is  urg- 
ed that  the  court  below  should  have  taken  the 
case  from  the  jury  because  of  the  lack  of  testi- 
mony upon  this  point  It  was  left  to  the  jury 
under  proper  instructions  to  find  whether  Mc- 
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Dade  came  to  Ms  death  in  tbe  manner  stated 
in  the  declaration,  and  the  court  distinctly 
charged  tliat,  unless  satisfied  of  this,  there  could 
be  no  verdict  against  the  railroad  company. 
While  the  evidence  was  circumstantial,  it  was 
ample,  in  our  opinion,  to  warrant  tbe  submis- 
sion of  this  question  to  the  jury  under  the  in- 
structions given." 

So  we  say  in  tbe  case  at  bar,  without  fur- 
ther discussion  of  the  testimony,  after  care- 
fully studying  the  same,  that  the  evidence  of 
circumstances  was  ample  for  bis  honor  to 
submit  tbe  case  to  tbe  Jury,  and  these  excep- 
tions are  overruled. 

[I-I]  As  to  tbe  third  and  fourth  questions 
to  be  determined  by  tbe  court,  which  are  the 
exceptions  that  complain  of  error  on  tbe  part 
of  tbe  judge  In  charging  In  regard  to  the 
married  daughter,  and  In  charging  as  to 
what  children  could  expect  of  a  parent,  and 
In  charging  as  to  Increased  earning  capacity, 
we  do  not  think,  after  carefully  going  over 
tbe  Judge's  charge  as  a  whole,  that  tbe  de- 
fendant was  probably  prejudiced  thereby  to 
such  an  extent  as  to  warrant  a  reversal  by 
this  court  He  told  them  in  tbe  plainest 
terms  ba  could  use,  and  emphasized  this  by 
repetition,  that  tbe  law — 
"only  intended  to  reimburse  the  family  depend- 
ent upon  the  husband,  whose  death  was  caused 
by  the  wrongful  act  of  another;  you  can  allow 
•nch  damages  as  those  persons  are  reasonably 
expected  to  receive,  and  no  more.  Tou  have  a 
right  in  determining  this  to  consider  tbe  ages 
of  those  children.  Yon  have  a  right  to  con- 
sider tbe  fact  that  even  though  a  child  be  of 
good  physical  capacity,  and  intellectual  capac- 
i^,  as  long  as  he  is  a  minor,  it  would  have  the 
right  to  reasonably  be  supported  or  maintained 
by  his  father.  You  would  have  the  right  to  con- 
sider tbe  fact  that  the  daughter  is  married,  if 
she  is  married.  You  would  have  the  right  to 
take  into  consideration  tbe  question  as  to  wheth- 
er she  would  have  reasonably  expected  an:;'  con- 
tribution to  her  support  from  her  father,  if  liv- 
ing. Would  he  probably  have  granted  it? 
While  you  may  allow  the  children  to  recover 
under  this  act  who  are  beyond  the  age  of  21 
years,  it  must  be  by  reason  of  some  inability  or 
incapacity  of  the  children  to  earn  a  livelibood, 
because  this  act  was  intended  to  compensate 
people  who  are  dependent  relatives,  who  are 
dependent  upon  tbe  deceased  for  support,  and 
only  to  the  extent  to  which  they  are  dependent" 

In  another  part  of  his  charge  be  charged: 
"All  you  can  take  into  consideration  is  the 
loss  of  financial  support ;  it  makes  no  difference 
under  this  act  what  was  the  earning  capacity 
of  the  deceased ;  it  matters  not  how  much  mon- 
ey he  might  have  earned ;  it  has  nothing  to 
do  with  this  case.  The  question  is :  Bow  much 
did  he  contribute  to  the  support  and  main- 
tenance of  bis  wife  and  children?  That  is  the 
question,  and  the  burden  rests  upon  the  plain- 
tiff to  show  how  much  he  contributed,  and  the 
plaintiff  can  only  recover  in  this  cose,  if  she  is 
entitled  to  recover  at  all,  the  amount  she  has 
shown  by  the  greater  weight  of  evidence  that 
she  and  her  children  have  been  deprived  of  by 
tbe  death  of  her  husband." 

We  do  not  think  that  his  honor's  modifica- 
tion of  tbe  defendant's  ninth  .  request  to 
charge,  complained  of  by  defendant's  tblr- 
teentb  exception,  should  be  sustained,  as  tbe 
jury  could  not  have  been  misled  by  it  or  tbe 
defendant   prejudiced   thereby;    even   if  it 


were  erroneous,  it  was  harmless,  as  there  was 
nowhere  any  evidence  at  all  that  the  de- 
ceased contributed  one  cent  to  bis  married 
daughter,  or  that  she  was  in  any  way  de- 
pendent upon  him,  and  bis  honor  repeatedly 
explained  in  this  case  that  the  reoovery 
could  only  I)e  for  bis  wife  and  children  de- 
pendent upon  him,  to  tbe  amount  only  that 
he  contributed  to  them,  and  we  see  no  error 
on  tbe  part  of  bis  honor  in  tbe  particulars 
complained  of.  We  see  no  error  on  tbe  part 
of  bis  honor  in  modifying  defendant's  request 
to  charge  complained  of  for  the  reason  that  in 
his  charge  he  has  informed  the  jury  that  it 
was  Immaterial  to  tbe  question  bow  much 
the  deceased,  the  husband,  earned.  But  the 
question  is:  "How  much  did  be  contribute 
to  tbe  support  of  bis  wife  and  children?"  If 
be  was  in  error,  it  was  harmless  and  not 
prejudicial,  taken  in  connection  with  his 
charge.  But  we  say,  in  being  requested  to 
charge  the  eighth  request  of  defendant,  be 
bad  the  right  to  add  to  it  and  charge  as  be 
did.  He  announced  a  sound  proposition  of 
law. 

[I]  The  fifth  question  to  determine  is  that 
made  by  the  exceptions,  which  allege  error 
in  charging  tbe  law  as  to  assumption  of  rhiks. 
These  exceptions  cannot  be  sustained;  to 
have  held  this  would  have  been  in  conflict 
with  Employers'  liability  Act  as  construed 
by  tbe  Supreme  Court  of  the  United  States  in 
tbe  case  of  Mondou  t.  New  York,  New  Haven 
&  Hartford  R.  R.  Co.,  223  U.  S.  page  166,  32 
Sup.  Ct  160,  66  L.  Ed.  827,  38  L.  R.  A.  (N. 
S.)  44.  His  honor's  charge  in  reference  to 
this  was  more  favorable  to  the  defendant 
than  defendant  was  entitled  to,  and  defend- 
ant cannot  complain. 

The  sixth  question  to  be  determined  Is  ttiat 
made  by  exceptions  14,  16,  and  16,  alleging 
error  in  refusing  to  charge  defendant's  seven- 
teenth, eighteenth,  and  nineteenth  requests. 

The  fourteenth  exception  is  overruled  by 
what  has  been  said  lier^n  as  to  assumption 
of  risk. 

[10]  Tbe  fifteenth  exception  is  overruled 
for  the  reason  it  would  have  been  a  charge 
on  the  facts,  and  exception  10  is  overruled  as 
his  honor  bad  in  bis  own  language  charged 
tbe  law  embodied  therein  before  the  request 
was  presented  to  him,  and  in  substance 
charged  this  request.  After  a  thorou^  in- 
vestigation and  consideration  of  all  tbe  ex- 
ceptions, the  same  are, overruled  and  judg- 
ment affirmed. 

GABY,  C.  J.,  and  HYDBICK  and  FEAS- 
EB,  JJ.,  concur. 

ma.  c.  178) 

BOGERS  V.  FELDER.    (No.  8876.) 

(Supreme  Court  of  South  Carolina.     July  16, 
1914.) 

1.  Fbatjds,  Statute  of  (J  139*)— Pbomise  to 
Pat  Debt  of  Anothkr. 

Where  defendant's  father  owed  plaintiff  a 
debt,   defendant's   delivery   of  certain   cows  in 
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satisfaction  tbereof  was  not  a  promise  by  de- 
fendant to  pay  the  debt  of  another  within  the 
inhibition  of  tbe  statute  of  frauds. 

[£id.  Note.— For  other  cases,  see  Frauds,  Stat- 
ate   of.  Cent.  Di«.   {g  331-341;    Dec.   Dig.    { 

2.  DETiRTne  (J  8*)— Evidence— TiTut. 

In  an  action  to  recover  po^ession  of  two 
cows,  defendant's  previous  execution  of  a  mort- 
gage thereon  was  merely  evidence  that  she  as- 
serted title,  and  waa  insufiicieDt,  in  the  absence 
of  proof  of  ownership,  to  defeat  the  action. 

[Ed.  Note.— For '  other  cases,  see  Detinue, 
Cent.  Dig.  §i  13-15;  Dec.  Dig.  i  8.»] 

Appeal  from  CommoD  Pleas  Gircnlt  Conrt 
of  Clarendon  County ;  Frank  B.  Gary,  Judge. 

Action  by  D.  M.  Rogers  against  Julia  Ann 
Felder.  Judgdtent  for  plaintiff  on  appeal 
from  a  magistrate's  court,  and  defendant  ap- 
peals.    Affirmed. 

J.  J.  -Cantey,  of  Summerton,  for  appellant. 
Pnrdy  &  O'Bryan,  of  Manning,  for  respond- 
ent. 

GAGE,  J.  Action  In  a  magistrate's  court 
toe  the  recovery  of  tbe  poEsession  of  two 
cows.  Judgment  by  magistrate  for  plaintiff. 
Affirmed  by  circuit  court.  Appeal  bere  upon 
four  assignments  of  error. 

[1]  The  plainUff's  contention  in  tbe  trial 
court  was  tbat  defendant's  fatber  owed  plain- 
tiff a  debt,  and  defendant  delivered  to  plain- 
tiff tbe  cows  In  satisfaction  thereof.  If  ttiat 
be  so,  and  the  court  so  found,  then  It  was 
not  a  promite  by  defendant  to  pay  tbe  debt 
of  another ;  and  tbe  case  does  not  fall  within 
tbe  Inhibition  of  tbe  statute  of  frauds.  Thus 
the  third  exception  is  not  well  .taken. 

[2]  The  other  three  exceptions  relate  to 
tbe  force  and  effect  of  a  mortgage  on  the 
cows  which  defendant  had  aforetime  ex- 
ecuted to  O.  M.  Davis  &  Son.  At  most  the 
execution  of  such  a  mortgage  was  but  an 
assertion  of  title  by  Julia  Ann.  There  is 
no  question  but  that  she  did  have  title,  for 
the  plaintUTs  contention  is  she  delivered  the 
cows  to  him  in  satisfaction  of  a  debt  due  to 
him  by  another.  C.  M.  Davis  &  Son  did  not 
assert  title  under  their  mortgage;  they  did 
not  come  in  as  parties  to  the  cause;  they 
did  not  pursue  the  remedy  prescribed  at 
section  86  of  the  Code  of  Procedure;  and 
they  do  not  appeal  from  the  Judgment  of  the 
drcoit  court 

The  Judgment  of  the  circuit  court  Is  af- 
firmed.. 

GART,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASESt,  JJ.,  concur. 


(98  S.  C.  338) 

McEEOWN  V.  SOUTHERN  RT.  CO. 
(No.  8896.) 

(Supreme  Court  of  South  Carolina.     July  IT, 
1914.) 

1.  Carriers  (|  356*)— Tickets— LunTATioNS. 

Defendant     having    contracted     to    carry 

idaintiff  from  C.  to  G.,  and  given  him  a  ticket 


showing  inch  contract,  eontalnlne  the  single 
limitation,  "Not  good  on  W.  and  9.  W.  limit- 
ed,*' it  was  good  on  defendant's  train,  on  which 
plaintiff  took  passage,  offidall;  designated  "No. 
37,"  and  the  advertising  name  of  which,  appear- 
ing in  defendant's  folders,  when  the  ticket  was 
issued,  was  "N.  Y.,  A.  and  N.  O.  Limited," 
though  its  advertising  name,  when  tbe  ticket, 
which  was  an  old  one,  was  printed,  was  "W. 
and  S.  W.  Umited." 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ||  1409, 1410,  1423-1432;  Dec.  Dig. 
i  356.»] 

2.  Carriebs  ({  S83*)— EjEcnoir  or  PASSENaEB 
—Explanations  as  to  Ticket. 

Where  a  dispute  arises  between  a  passen- 
ger and  a  conductor  as  to  right  to  ride  on  tbe 
ticket  presented,  it  is  the  collector's  daty  to 
heed  reasonable  explanations  given;  and,  not 
having  heeded  the  explanations  given,  or  inves- 
tigated them,  but  ejected  the  passenger,  the 
reasonableness  of  the  explanations  is  a  question 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1492-1496 ;   Dec.  Dig.  {  383.*] 

3.  Carriers  (|  358*)— Ejection  or  Passen- 
OEB— MiNiMiziNO  Damages. 

A  passenger  is  not  required  to  minimize, 
by  paying  a  cash  fare,  damages  from  an  antici- 
pated wrong  of  ejection,  when  .the  ticket  pre- 
sented by  Urn  is  good,  but  is  claimed  by  the 
conductor  to  be  bad. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1434-1438;    Dec  Dig.  {  36a*] 

4.  Cabribrs  (I  356*)  —  Ejection  or  Passkn- 
OEE— Explanation  o»  Passenoer— Duty  to 
Investigate. 

It  being  the  duty  of  a  conductor,  claiming 
tbe  ticket  presented  by  a  passenger  was  not 
good,  to  investigate  a  reasonable  explanation 
given  by  the  passenger,  he  was  charged  with 
the  Information  which  an  investigation  that  he 
might  have  made,  by  communication  with  the 
ticket  seller,  would  have  furnished,  as  regards 
the  carrier's  right  to  eject  the  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  1400,  1410,  1423-1432;   Dec.  Dig. 

5  356.*] 

5.  Cabriebs  (S  882*)— Ejxctioh  or  Passen- 

gee— W1LUITI.NESS, 

Want  of  willfulness  of  the  carrier's  ticket 
agent  in  issuing  to  a  passenger  a  ticket  con- 
taining a  limitation  which  led  the  conductor  to 
believe  it  was  not  good  on  that  train,  cannot, 
as  regards  punitive  damages,  negative  tbe  will- 
fulness of  the  conductor  in  ejecting  the  passen- 
ger without  investigation  of  his  reasonable  ex- 
planation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  IS  1478.  1488-1491;  Dec  Dig.  | 
382.*] 

6.  Tbtai.  (8  194*)— Instructions  on  Facts. 

An  instruction  stating  tbe  law  applicable 
if  certain  facts  be  found  is  not  a  charge  on 
the  facts  in  violation  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  413,  436,  439-441,  44&-454,  456-166; 
Dec  Dig.  S  194.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chester  County ;  Geo.  E.  Prince,  Judge. 

Action  by  James  S.  McKeown  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

B.  L.  Abney,  of  Columbia,  and  McDonald 

6  McDonald,  of  Wlnnsboro,  for  appellant 
R.  L.  Douglas,  S.  E.  McFadden,  and  Marion 
&  Marion,  all  of  Chester,  for  respondent 
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FRASER,  J.  The  plaintiff,  who  lives  in 
Chester  county,  had  an  engagement  to  attend 
a  convention  that  met  in  Greenville  on  the 
18th  of  March,  1913.  From  Ills  home  he  caU- 
ed  over  the  phone  the  Southern  depot  at  Ches- 
ter, and  asked  tor  information  as  to  rontes 
and  rates  from  Chester  to  Greenville,  stat- 
ing that  he  wanted  to  reach  Greenville  about 
midday  of  18th.  There  was  a  choice  of 
routes  and  rates  offered.  The  agent  advised 
the  longest  route  and  highest  rate  by  Char- 
lotte. There  were  special  excursion  rates 
to  the  convention.  The  plaintiff  asked  the 
agent  if  he  knew  of ~  any  one  else  who  was 
going,  and  the  agent  replied  that  Mr.  Doug- 
las was  going,  and  the  plaintiff  told  the 
agent  he  would  communicate  with  Mr.  Dong- 
las  and  get  him  to  get  the  ticket  for  him. 
He  did  so.  Mr.  Douglas  bought  two  excur- 
sion tickets,  one  for  himself,  and  one  for  the 
plaintiff.  Mr.  Douglas  was  informed  that 
the  route  by  Charlotte  would  require  the 
payment  of  Pullman  fare  extra.  The  Pull- 
man tickets  were  purchased  in  Charlotte. 
The  train  these  gentlemen  took  at  Charlotte 
made  only  three  stops  between  Charlotte  and 
Greenville,  to  wit,  Gastonla  (?),  Blacksburg, 
and  Spartanburg.  Between  Charlotte  and 
Gastonla  the  ticket  collector  of  the  defend- 
ant and  the  Pullman  conductor  demanded 
the  tickets.  The  Pullman  conductor  took  his 
ticket,  but  the  ticket  collector  of  the  defend- 
ant refused  to  honor  the  tickets  of  the  plain- 
tiff and  Mr.  Douglas,  and  demanded  cash 
fare.  Both  of  these  gentlemen  refused  to 
pay  the  fare.  They  explained  fally  the  dr- 
cnmstances  nndec  which  the  tickets  were 
bought;  that  they  had  contracted  for  that 
train,  and  had  paid  all  that  was  demanded 
of  them;  and  that  they  were  assured  that 
they  had  complied  with  all  requirements  and 
were  entitled  to  ride  on  it  upon  their  tickets. 
They  requested  the  conductor,  to  whom  the 
matter  was  referred  by  the  ticket  collector, 
to  wire  the  Chester  agent  and  aticertaln  from 
him  the  facts.  The  conductor  declined  to 
wire,  as  it  might  take  until  the  next  day  to 
get  an  answer.  The  plaintiff  and  Mr.  Douglas 
were  told  that  If  they  did  not  pay  the  cash 
fare  by  the  time  they  reached  Blacksburg 
they  would  be  ejected.  They  did  not  pay, 
and  were  ejected.  This  action  was  brought 
for  both  actnal  and  punitive  damages  for  the 
ejectment  at  Blacksburg. 

The  defendant  did  not  deny  the  circum- 
stances surrounding  the  purchase  of  the  tick- 
et, and  claimed  that  the  delict.  If  any,  was  in 
the  issuance  of  the  ticket  at  Chester,  and 
not  the  ejectment  at  Blacksburg.  In  other 
words,  that  the  agent  at  Chester,  by  mere  in- 
advertence, had  delivered  to  the  plaintiff 
and  Mr.  Douglas  tickets  that  were  old,  out 
of  date,  and  tickets  that  the  conductor  on 
this  train,  which  was  a  "limited  train,"  could 
not  have  accepted,  and  that  the  conductor 
acted  in  perfect  good  faith  and  In  obedience 
to  rules  in  refusing  to  accept  the  tickets. 
(Mr.  Douglas  has  brought  a  separate  action.) 


The  judgment  was  for  the  plaintiff,  and  ttae- 
defendant  appealed. 

In  order  to  avoid  contusion,  it  is  well  t» 
eliminate  some  questions  that  are  not  before- 
this  court  This  is  not  a  question  of  rates. 
The  defendant  said  in  the  trial  more  than 
once:  "It  is  not  a  question  of  not  charg- 
ing enough."  It  is  not  a  question  of  through 
travel.  There  was  no  question  of  local  trav- 
eL  This  question  was  not  raised,  and  there 
were  other  local  passengers.  This  train  was 
to  stop  at  Greenville.  There  was  some  tes- 
timony as  to  some  offer  by  the  plaintiff  to 
pay  the  difference  between  the  ticket  and  the 
cash  fare,  but  this  is  not  important  here  as 
defendant  protested  that  "it  1»  not  a  question 
of  not  charging  enough." 

Two  questions  may  arise:  (1)  Did  the  tide- 
et  entitle  the  plaintiff  to  passage  on  this 
train?  (2)  If  the  ticket  was  insufficient,  was 
the  defendant  bound  to  heed  the  explanation 
of  the  passenger? 

[1]  1.  Did  the  ticket  enUtle  the  plaintiff 
to  passage  on  this  train?  The  trouble  with 
the  ticket  was  that  it  liad  printed  on  it  in 
red  letters  these  words:  "Not  good  on  Wash- 
ington and  Southwestern  Limited."  The  offi- 
cial designation  of  this  train  was  "No.  37."^ 
It  seems  that  the  ticket  was  old,  and  the 
advertising  name  had  been  changed  from 
"Washington  and  Southwestern  Limited"  to 
"New  York,  Atlanta  and  New  Orleans  Lim- 
ited." The  new  name  is  in  the  folders  Is- 
sued by  the  defendant,  and  the  new  name  is 
set  up  in  the  answer.  The  answer  set  up 
the  "New  Tork,  Atlanta  and  New  Orleans 
Limited  as  words  of  similar  import"  The 
defendant  made  a  contract  to  carry  the  plain- 
tiff from  Chester  to  Greenville  and  gave  the 
plaintiff  a  ticket  to  show  that  the  fare  had 
been  paid  and  the  contract  made.  The  ticket 
had  a  limitation.  Tbe  defendant  printed  anA 
issued  the  ticket  If  it  wanted  to  limit  the 
ticket,  it  ought  to  have  done  so.  It  did  lim- 
it the  ticket,  and  tbe  limitation  did  not  ap- 
ply. There  was  nothing  on  the  tldiet  to  show 
tliat  the  tidcet  was  not  good  on  "No.  37" 
or  tbe  "New  Tork,  Atlanta  and  New  Orleans 
Limited."  The  contract  of  transportation  be- 
ing general,  with  a  limitation  expressed,  tbe 
ticket  was  good,  and  the  plaintiff  was  en- 
titled to  be  transports,  unless  he  came  with- 
in the  limitations,  and  we  have  seen  that  be 
did  not 

The  second  question  based  upon  a  void 
ticket  need  not  be  discussed,  as  it  does  not 
properly  arise.  It  can  have  no  effect  on 
this  case. 

[2]  2.  Tbe  fifth  and  sixth  exceptions  com- 
plain of  error  in  the  refusal  of  the  motion  for 
a  nonsuit  and  a  direction  of  verdict  as  to 
punitive  damages.  Apart  from  the  fact  that 
the  plaintiff  was  ejected  after  the  presenta- 
tion of  a  valid  ticket  an  explanation  was 
given,  and  it  was  for  tbe  Jury  to  say  wheth- 
er it  was  reasonable  or  not  This  explana- 
tion the  conductor  refused  to  accept  or  even 
to  investigate,  and  the  only  reason  given  wa^ 
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that  he  might  not  have  been  able  to  learn 
the  truth  until  too  late.  The  duty  of  the 
-carrier  to  heed  the  reasonable  explanations 
of  the  passengers  Is  too  plain  and  the  au- 
thorities too  recent  and  too  numerous  to  re- 
•quire  citations. 

[3]  3.  The  fourth  exception  complains  of 
-error  in  the  refusal  of  his  honor,  Judge 
Prince,  to  charge  the  defendant's  flftb  re- 
quest to  diarge  In  reference  to  the  duty  of 
the  passenger  to  minimize  his  damages  by 
paying  the  cash  fare  in  anticipation  of  his 
■ejectment,  and  thereby  avoid  it  If  the  ac- 
tion had  been  for  a  past  wrong,  then  it  was 
Ills  duty  to  minimize.  To  this  point  the  au- 
thorities are  clear  and  fUlL  No  binding  au- 
thority has  been  cited  that  holds  that  a  pas- 
senger is  required  to  minimize  an  anticipated 
wrong.  For  instance,  if  the  wrong  complained 
of  had  been  the  mistake  of  the  agent  at  Ches- 
ter, then  the  duty  to  minimize  would  have 
been  upon  the  plaintiff.  Judge  Prince  held 
that  this  action  was  for  the  ejectment  at 
Blacksburg,  and  not  the  past  action  at  Ches- 
ter, and  the  rule  does  not  apply.  There  Is 
Just  as  much  difference  between  the  two  as 
there  Is  between  a  release  for  future  negli- 
gence and  a  release  for  past  negligence.  It 
may  be  that  a  nervous  inan  or  even  a  prudent 
<nan  will  have  enough  money  with  him  to 
purchase  his  tickets  and  pay  his  cash  fare, 
too,  in  case  it  Is  demanded,  but  there  is  no 
such  requirement,  and  the  plaintiff  here  said 
he  did  not  have  enough  for  botti. 

This  exception  is  overruled. 

[4]  4.  The  third  exception  is  much  like 
the  fourth,  except  that  his  honor  charged 
the  Jury  that  the  conductor  was  charged 
vltb  the  knowledge  of  what  happened  at 
Chester.  The  duty  of  the  conductor  was  to 
investigate.  Teddars  v.  Southern  By.,  07  S. 
O.  153,  81  S.  E.  474.  The  conductor  had 
the  opportunity  to,  at  least,  try  at  Gastonia 
before  they  reached  Blacksburg,  and  he  was 
charged  with  the  information  that  an  in- 
▼estlgation  might  have  furnished. 

6.  The  second  exception  raises  this  same 
question  of  imputed  knowledge,  and  la  cov- 
ered by  the  comment  on  exception  3. 

[S,  I]  6.  The  first  exception  cannot  be  con- 
densed, and  will  have  to  be.  copied. 

"(1)  Because  his  honor  erred  in  chargine  the 
jury  as  follows:  'Now,  I  charge  yon  in  this 
case  that  this  action  is  predicated,  not  on  the 
negligence  of  the  selling  agent,  but  on  the  negli- 
gence willfulness,  wantonness,  recklessness,  and 
maliciousness  of  toe  ejecting  agent.  I  charge  you 
that,  if  the  agent  at  Cheater  represented  to  the 
plaintiff  that  that  ticket  was  good  on  train  No. 
37  on  the  main  line,  and  the  plaintiff  paid  his 
money  on  that  representation  believing  it,  he 
bad  the  right  to  ride  on  No.  37,  and  I  charge 
you,  further,  that  it  is  the  doty  of  the  conduc- 
tor in  charge  of  one  of  the  defendant  company's 
trains  to  heed  the  reasonable  explanations  of 
a  passenger,  where  the  passenger  is  fonnd  to  be 
in  possession  of  an  irregular  ticket,  and,  if  be 
acts  without  heeding  the  reasonable  explanation 
of  a  passenger,  he  mns  the  risk  of  the  passen- 
ger's being  right,  and,  if  the  passenger  is  right, 
be   subjects   this  company    to   damages— to    a 


cause  of  action  for  damagea— itnd.  If  lie  reck- 
lessly, willfully,  or  wanton^  refuses  to  heed 
them,  he  subjects  his  company  to  punitive  dam- 
ages if  the  passenger  be  injured  through  the 
wrongful  ejection;  and  I  charge  you,  if  the 
passenger  bought  the  ticket  on  die  representa- 
tion of  that  agent  that  it  was  good  for  a  partic- 
ular train,  and  the  passenger  honestly  believed 
that,  paid  bis'  money  for  it  on  that  belief  and 
took  that  train,  if  be  was  ejected,  he  was  wrong- 
fully ejected.  Now,  I  am  making  this  plain, 
because  there  are  some  very  nice  questions  of 
law  that  the  defendant  and  other  companies  in 
like  circumstances  will  have  to  get  the  Supreme 
Court  to  settle.  But  yon  can't  settle  it.  Tou 
have  got  to  take  what  I  say,  and  I  am  giving 
you  what  I  believe  to  be  the  law' — the  specific 
error  being:  (a)  That,  while  the  action  may 
not  have  been  predicated  on  the  negligence  of 
the  selling  agent  at  Chester,  yet  such  negligence 
was  set  up  m  the  answer  of  the  defendant  in 
order  to  negative  willfulness,  wantonness,  reck- 
lessness, and  maliciousness  on  the  part  of  the 
ejecting  agent;  (b)  that  under  such  charge  his 
honor  practically  mstructed  the  jury  that  they 
must  render  a  verdict  for  the  plaintiff^  and 
thereby  charged  upon  the  facts  in  violatvon  of 
the  Constitution  of  this  state;  (c)  that  by  such 
charge  the  duty  of  the  plaintiff  to  minimize  the 
damages  ensuing,  or  about  to  ensue,  from  the 
negligence  of  the  selling  agent  at  Chester,  after 
his  attention  bad  been  called  to  such  negli- 
gence, was  entirely  excluded  from  the  consider- 
ation of  the  jury.' 

(a)  It  la  difficult  to  see  how  the  want  of 
willfulness  at  Chester  can  negative  willful- 
ness at  Blacksbnrg.  The  action  was  for  the 
ejectment  at  Blacksburg.  This  position  can- 
not be  sustained. 

(b)  That  charge  was  entirely  on  the  law, 
and  the  objection  cannot  be  sustained. 

(c)  This  position  cannot  be  sustained,  for 
the  reasons  stated  above. 

The  Judgment  is  affirmed. 

WATTS  and  GAGE,  JJ.,  concur. 

GARY,  C.  J.,  and  HTDRICE,  J.,  concnr  In 
the  result 

(MS.  a  M) 
DOUGLAS  V.  SOUTHERN  BT.  CO. 
(No.  8888.) 

(Supreme  Court  of  South  Carolina.     July  17, 
1914.) 

Appeal  from  Common  Pleas  Girenit  Oonrt'  of 

Chester  County;    G.  E.  Prince,  Judge. 

Action  by  R.  Ii.  Douglas  against  the  South- 
em  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

B.  L.  AbneyjOf  Colombia,  and  McDonald  & 
McDonald,  of  Winnsboro,  for  appellant.  B.  L. 
Douglas,  S.  E.  McFadden,  and  Marvin  &  Mar- 
vin, all  of  Chester,  for  respondent 

FBASEB,  J.  The  action  in  this  case  grew 
out  of  the  same  facts  as  the  case  of  McKeown 
T.  Southern  Railway  Co.,  82  S.  E.  437.  The 
complaints  and  answers  are  practicnlly  the 
same,  and  the  exceptions  raise  the  same  ques- 
tions. It  would  be  a  useless  waste  of  tigie  to 
write  and  a  useless  expense  to  print  a  separate 
opinion. 

The  judgment  in  this  case  is  affirmed,  fo' 
the  reasons  set  forth  in  the  McKeown  Case. 

WATTS  and  GAGE,  JJ.,  concur.  GARY,  C 
J.,  and  HYDRICK,  J.,  concur  in  the  result 
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a42  Oa.  131) 

SANDLIN  T. 


WILDBH.    (No.  487.) 


(Supreme  Cooit  of  Georgia.    July  17.  1814.) 

(Bytlaiui  by  the  Court.) 

1.  Sauus  (t  442*)— Breach'  of  Iufued  Wab- 
BANTT— Dakaokb  Recovehabu:. 

In  an  action  of  trover  to  recover  the  pos- 
session of  described  muies,  the  defendant  tiled 
a  plea  of  recoupment,  alleging  that  the  mules 
had  been  bought  from  the  plaintiff  under  a 
general  warranty,  implied  by  law,  that  the  prop- 
erty was  merchantable  and  reasonably  suited 
to  the  use  intended;  that  one  of  the  mules  was 
affected  with  glanders,  a  deadly  and  contagious 
disease,  a  fact  unknown  to  the  defendant  when 
the  mules  were  carried  to  his  place  of  business; 
that  the  disease  was  conmiunicated  to  others 
of  his  mules,  from  which  four  of  them  died; 
and  that  before  the  existence  of  the  disease 
was  discovered,  or  discoverable  by  Uie  exercise 
of  ordinary  care,  the  four  mules  died,  entailing 
a  loss  upon  the  defendant,  in  a  stated  amount. 
Other  allegations  were  that  the  defendant  was 
engaged  in  the  cross-tie  business,  and  to  pre- 
vent the  spread  of  the  disease  he  was  required 
to  quarantine  all  of  his  stock,  which  rendered 
it  necessary  to  shut  down  his  entire  business; 
that  in  feeding  the  males  while  quarantined  he 
incurred  expenses  of  a  stated  amount,  "and  in 
order  to  keep  his  labor  organized,  and  in  shape 
to  continue  bis  business  until  the  spread  of 
said  disease  was  stopped,  it  became  and  was 
necessary  for  him  to  maintain  in  bis  employ" 
designated  employes,  "to  each  of  whom  be  paid 
Us  regular  salary,  and  in  so  doi^  incurred  an 
expense"  of  a  stated  amount  The  defendant 
obtained  a  verdict  against  the  plaintiff  for  dam- 
ages, stated  in  a  gross  sum.  The  plaintiff 
made  a  motion  for  new  trial,  which  was  over- 
ruled, and  he  excepted.  Held,  while,  under  the 
ruling  in  Snowden  v.  Waterman  ft  Co.,  106 
Oa.  384;  81  S.  B.  110,  the  reasonable  or  neces- 
sary expense  of  treating  the  sick  moles,  main- 
taining them  in  quarantine,  and  the  like,  were 
proper  elements  of  damage,  there  was  nothing 
.  in  this  case,  as  presented,  to  authorize  a  hold- 
ing that  the  expense  of  keeping  the  defendant's 
labor  organized  was  a  direct  and  natural  result 
of  selling  the  diseased  mules.  Enenses  of  that 
character  incurred  by  the  defendant  were  not 
proper  elements  of  damage  against  the  plaintiff, 
and  it  was  error  to  charge  in  effect  that  the  ex- 
penses incurred  in  such  manner  were  recover- 
able. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  1284-1301;    Dec.  Dig.  {  442.*] 

2.  SuFFiciXROT  or  Btidxncx. 

The  plaintiff  in  error  relied  strongly  on 
the  assignments  of  error  based  on  die  genend 
grounds  of  the  motion  for  new  trial;  bat  as 
the  judgment  will  be  reversed  on  account  of  er- 
ror in  the  charge  of  the  court,  as  indicated  in 
the  preceding  note,  and  the  case  will  be  tried 
again,  and  the  evidence  may  not  on  another 
trial  be  the  same  as  shown  by  the  present  rec- 
ord, no  ruling  will  be  made  on  the  question  of 
the  sufficiency  of  the  evidence  to  support  the 
verdict 

8.  APPEAIi  AND  Ebrob  (I  1078*)  —  AsaiON- 
ifXNTS  or  Ebbob— Abandonment— Bbuf. 
Other  assignments  of  error  will  be  treated 

as    abandoned;    the   plaintiff   in    error   having 

failed  to  refer  to  them  in  bis  brief. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  H  4256-4261;    Dec.  Dig.  { 

1078.*1 

Error  from  Superior  Court,  Clinch  County ; 
T.  A.  Parker.  Judge. 
AcUon  by  P.  H.  Sandlin  against  B.  L.  Wil- 


der.   Judgment  for  defendant,  and  idaintiir 
brings  error.    Reversed. 

B.  W.  Cornelius,  of  Campbell,  Tex.,  B.  G. 
Dickerson,  of  Homervllle,  and  C.  A.  Stephens, 
of  Jasper,  Fla.,  for  plaintiff  In  error.  E.  K. 
Wilcox,  of  Valdosta.  and  W.  T.  Dickerson,  of 
Homenrille,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  AU 
the  Justices  concur. 


SHAW  et  al.  T.  BRAT  et  «L    (No.  415.)  t 
(Supreme  Court  of  Georgia.    June  15,  1914.) 

Error  from  Superior  Court,  Benien  Coun- 
ty; W.  B.  Thomas,  Judge. 

Action  by  F.  A.  Shaw  and  others  against  J. 
N.  Bray  and  others.  Judgment  for  defend- 
ants, and  plaintiffs  bring  error.    Affirmed. 

Lankford  ft  Moore,  of  Douglas,  for  plain- 
tlfts  In  error.  E.  K.  Wilcox,  of  Valdosta, 
for.  defendants  In  error. 

BECK,  J.  No  abuse  of  discretion  being 
made  to  appear,  the  order  of  the  Judge  refus- 
ing the  Interlocutory  Injunction  will  not  be 
disturbed. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(in  Ga.  49) 
KENT  T.  SIMPSON.    (No.  420.) 
(Supreme  Court  of  Georgia.    July  14,  1914.) 

(Syllabut  by  t\*  Court.) 

1.  Vkndob  and  Pubchaseb  (|  232»)  —  Bona 
B^DK  Pdbchaseb— Title  of  Occupant. 

"PossessioD  of  land  is  notice  of  whatever 
right  or  title  the  occupant  has."  Civil  Code 
1910,  i  4528.  "Notice  sufficient  to  excite  at- 
tention and  put  a  party  on  inquiry  is  notice  of 
ever^hing  to  which  it  it  afterwards  found  such 
inquiry  mi^ht  have  led.  Ignorance  of  a  fact, 
due  to  neghgence,  is  equivalent  to  knowledge,  in 
fixing  the  rights  of  parties."    Id.  J  4630. 

(a)  While  there  are  two  lines  of  authority  as 
to  whether  this  rule  applies  to  possession  by 
a  grantor  after  the  making  of  a  grant,  and 
there  are  certain  special  cases  dependent  on 
their  own  facts,  in  this  state  the  rule  generally 
applies  to  such  [KMnession  by  the  grantor  after 
the  making  of  a  deed  by  him.  Walker  v.  Neil, 
117  Ga.  733,  746.  45  S.  B.  387:  Long  v.  GU- 
bert  133  Ga.  691,  694.  695,  66  S.  E.  894; 
Berry  v.  Williams,  141  Ga.  642,  81  S.  B.  881, 
and  citations. 

(b)  The  case  of  Malette  v.  Wright,  120  Ga. 
735.  48  8.  B.  229,  stands  on  its  own  special 
facts;  and  while  certain  broad  language  is  used 
in  the  opinion,  the  decision  will  not  be  so  ex- 
tended as  to  conflict  with  the  general  rule, 
which  is  well  established  in  this  state,  as  above 
stated. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  %%  540-545,  {WS-5GJ; 
Dec.  Dig.  i  232.*] 

2.  EiJECTMENT  (8  110*)— iNSTBUcnoNs— Deed 
Fbadoientlt  Pbocubed. 

If  an  illiterate  person,  who  was  unable  to 
read  or  write,  was  fraudulent;  induced  to  sign 
a  paper  under  pretense  that  it  was  a  note,  when 
in  fact  it  was  a  deed,  but  remained  in  posses- 
sion of  the  land,  and  if  the  grantee  in  such 


*For  other  casea  see  sama  topic  and  aecUon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Serlas  ft  Rsp'r  Indoxas 

t  Rehearing  denied  July  25,  U14. 
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conveyaBce  conveyed  the  land  to  another,  who 
then  Drought  an  action  against  the  maker  to 
recover  poaiession,  and  in  defense  thereto  the 
defendant  introduced  evidence  tending  to  show 
the  above-stated  facts,  it  was  error  for  the  court 
to  charge  that  if  the  defendant  signed  the  deed 
believing  !t  to  be  a  note,  "and  under  mch  dr- 
cumBtances  that  he  neither  knew  that  the  same 
was  a  deed,  nor  in  the  exercise  of  due  care 
and  caution  should  have  known  that  the  same 
was  a  deed  convejdng  his  property,  that  is,  the 
premises  in  dispute  and  other  property,  then 
the  plaintiff  ought  not  to  recover  in  this  action, 
if  you  further  find  that  the  plaintiff  was  charge- 
able with  knowledge  of  these  facts."  Such 
charge  was  erroneous  in  reference  to  the  ex- 
ercise of  due  care  and  caution,  and  also  was 
not  full  in  regard  to  the  plaintiff  being  charge- 
able with  "knowledge"  of  these  facts. 

(a)  In  some  other  portions  of  the  charge 
there  was  inaccuracy  in  referring  to  the  ques- 
tion of  due  care  and  caution  on  the  part  of  the 
signer  of  the  deed.  Grimsley  r.  Singletary, 
1^  Ga.  56,  65  S.  E.  92,  134  Am.  St  Rep,  196. 

[Ed.  Note.— For  other  cases,  see  Ejectment. 
Cent.  Dig.  |{  819-326;  Dec  Dig.  f  110.»] 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;   W.  F.  George,  Judge. 

Action  between  Calvin  Kent  and  Mrs.  3.  E. 
Simpson.  From  the  Judgment,  Kent  brings 
error.     Reversed. 

Lewis  A.  Ullls,  Jr.,  of  Savannah,  and  Mc- 
Donald &  Grantham,  of  Fitzgerald,  for  plain- 
tiff in  error.  Haygood  &  Cntts,  of  Fitzgerald, 
for  defendant  in  error. 

FISH.  C.  J.  Judgment  reveraed.  All  the 
Justices  concur. 

ao  Oa.  48)  ==== 

COWART  V.  BUSH.    (No.  41&) 
(Sapreme  Court  of  Georgia.    July  14,  1914.) 

(Syllabut  ly  the  Court.) 

1.  Bills  and  Notes  (|  534*)  —  Attobnet's 
F«M— Notice. 

By  Civ.  Code  1910,  |  4252,  It  Is  provided 
that  an  obligation  to  pay  attorney's  fees  upon 
a  note,  in  addition  to  the  rate  of  interest  speci- 
fied therein,  ia  void  and  shall  not  be  enforced, 
unless  the  debtor  shall  fall  to  pay  such  debt  on 
or  before  the  return  of  the  court  in  which 
suit  is  broQght  for  the  collection  thereof,  pro- 
vided the  holder  of  the  note  shall  notify  the 
defendant  in  writing,  10  days  before  suit  is 
brought,  of  his  intention  to  bring  suit,  and  also 
of  the  term  of  court  to  which  it  will  be  brought. 
[Kd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  IS  1946,  1947;  Dec.  Dig.  | 
534.»] 

2.  Birxa  akd  Nons  (|  634*)  —  Attobrxt's 
Fem— Plea— VEKmcATioN. 

This  creates  a  statutory  condition,  and 
makes  the  enforcement  of  the  promise  to  pay 
attorney's  fees  in  addition  to  the  principal  and 
interest  conditional  upon  the  compliance  with 
the  terms  of  the  statute.  Accordingly,  where 
a  promissory  note  contains  a  promise  to  pay 
a  stated  principal,  with  interest  at  a  fixed  rate, 
and  all  cost  of  collection,  including  10  per  cent 
attorney's  fees,  to  the  extent  of  the  promise  to 
pay  attorney's  fees  the  contract  Is  not  an  un- 
conditional one,  but  the  condition  provided  in 
ttie  statute  attaches  itself  to  the  contract 
Turner  v.  Bank  of  Maysville,  13  Ga.  App.  547, 
79  S.  E.  180. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1946,  1947;  Dec  Dig.  { 
6S4.»1 


8.  ^iLLS  AWD  Notes  (!  485*)— PtEAwwo— At- 
xoBiTBT's  Fees. 

Where  suit  was  brought  on  a  promissory 
note  containing  a  promise  to  pay  a  principal 
sum,  with  interest  from  maturity  at  8  per  cent. 

?er  annum,  and  all  cost  of  collection,  mcluding 
0  per  cent  attorney's  fees,  a  plea  duly  filed, 
which  denied  that  the  defendant  was  indebted  to 
the  plaintiff  In  the  amount  alleged,  and  that 
the  plaintiff  had  given  the  notice  required  by  law 
in  order  to  recover  attorney's  fees,  and  which  al- 
leged that  at  the  time  when  the  defendant  exe- 
cuted the  note  he  was  a  minor,  was  neither  a  di- 
latory plea  nor  a  plea  of  non  est  factum;  and, 
the  petition  not  having  been  verified,  such  a 
plea  was  not  required  to  be  filed  under  oatji, 
and  it  was  error  to  strike  it  because  not  duly 
verified. 

(a)  The  plea  cannot  be  treated  as  a  sufficient 
plea  of  non  est  factum,  for  want  of  verification ; 
but  as  two  paragraphs  of  the  petition  alleged 
that  the  defendant  was  indebted  to  the  plaintiff 
the  principal,  interest,  and  attorney's  fees,  and 
that  the  notice  had  been  given  as  required  by 
the  statute,  the  plea  was  good  so  far  as  the  at- 
torney's fees  was  concerned. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Si  lfi42-1554;  Dec  Dig.  i 
485.*] 

4.  Gbound  roB  Revbbsal. 

The  court  having  erroneously  stricken  the 
plea  of  the  defendant  and  directed  a  verdict  for 
the  principal,  interest,  and  attorney's  fees 
claimed  in  the  petition  of  the  plaintiff,  a  rever- 
sal most  result 

Error  from  Superior  Court,  Miller  County; 
W.  C.  Worrill,  Judge. 

Action  b7  E.  Bush  against  W.  J.  Cowart 
Jadgm«)t  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

W.  I.  Geer,  of  Colquitt,  for  plalntlfl  in  er- 
ror. P.  D.  Rich,  of  Colquitt,  for  defendant 
In  error. 

FISH,  C.  J.  Judgment  reversed.  All  ttw 
Justices  concur. 

(lis  Oa.  4») 
HATSIilP  V.  FIELDS.    (No.  418.) 
(Supreme  Court  of  Georgia.    July  14,  1914.) 

(Byllabus  by  the  Court.) 

1.  Sales  (S  38*)  — Action  fob  Pbioe  — De- 
fense. 

There  was  no  error  in  sustaining  a  demur- 
rer to'  the  thirteenth,  fourteenth,  fifteenth,  and 
sixteenth  paragraphs  of  the  defendant's  answer,' 
as  to  allegations  of  representations  made  by 
the  seller  of  goods  as  to  their  value,  etc.,  in  th« 
absence  of  fraud  and  want  of  opportunity  for 
the  purchaser  to  examine  for  himself.  Castle- 
berry  V.  Scandrett,  20  Ga.  242:  Falkner  v. 
Lane,  58  Ga.  116;  Baldwin  v.  Danid,  69  Ga. 
783  (6a);  Martin  v.  Harwell,  115  Ga.  156(3), 
159,  41  S.  E.  686. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  65-77,  85;   Dec  Dig.  g  38.*] 

2.  Cube  of  Ebbob. 

The  presiding  judge  corrected  certain  er- 
rors in  the  verdict,  by  requiring  the  plaintiff  to 
write  off  a  specifieo  amount  in  order  to  prevent 
the  grant  of  a  new  trial;  and  counsel  for  the 
plaintiff  in  error  did  not,  in  his  brief,  insist  on 
assignments  of  error  other  than  those  control- 
led by  the  preceding  rulings. 

Error  from  Superior  Court,  Lee  County; 
Z.  A  Littlejobn,  Judge. 


•For  other  eases  see  same  topic  and  ssctlon  NUMBER  In  Dec.  Dig.  *  Am.  Dig-  K«y-No.  Series  *  Rep'r  Indexes 
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Action  by  Mr&  A.  J.  Fields,  admlnlstratjrtx, 
against  Mrs.  M.  A.  HaysUp.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

HoIUs  Fort,  of  Columbus,  for  plaintiff  In 
error.  Hall  &  Dennard,  of  Cordele,  and 
Ware  O.  Martin,  of  Leesburg,  for  defendant 
In  error. 

FISH,  a  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 

(142  Ga.  SO)  ==» 

DAY  T.  SCOTT.     (No.  421.) 
(Sapreme  Coort  of  Georgia.     July  14,  1914.) 

(Syttahut  by  the  Court.) 

Cbops  (8  8*)  —  Cboppeb's  Coktbaot  — Coh- 
stbx7cti0r. 

Under  a  contract  by  the  terms  of  which  a 

Earty  to  it,  in  consideration  of  bis  cultivating 
ind  belonging  to  another  and  doing  certain  oth- 
er tilings,  is  to  receive  "one-half  of  the  lint 
cotton,  corn,  and  every  other  crop  grown  on 
said  farm,"  the  person  cultirating  the  land 
(whether  tenant  or  cropper  it  is  not  material 
to  decide  in  this  case)  is  not  entitled  to  one- 
half  of  the  cotton  seed  produced  during  the 
season  in  which  the  crop  was  raised,  or  to  the 
proceeds  thereof.  The  use  of  the  expression 
"one-half  of  the  lint  cotton"  has  the  effect  of 
excluding  the  idea  of  participation  by  the  ten- 
ant or  cropper  in  the  cotton  seed. 

[Ed.  Note.— For  other  cases,  see  Crops,  Dec. 
Dfg.  i  8.*] 

Error  from  Superior  Court,  Crisp 'County; 
W.  F.  George,  Judge. 

Action  betwem  Homer  Day  and  Mrs.  M. 
J.  Scott  From  the  Judgment,  Day  brings  er- 
ror.   Affirmed. 

B.  F.  Strozier,  of  Cordele,  for  plaintiff  in 
error.  Oom  &  Jones,  of  Cordele,  for  d^eod- 
ant  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(X*i  Ga-  113) 

WACASIE  V.  RADFORD.    (No.  441.) 

(Supreme  Court  of  Georgia.     July  16,  1£14.) 

(SifUalnu  fiy  the  Court.) 

1.  DsuBT  (J  84*)— Dbbd  to  Sboubb  Dsubious 
Loan— Validity. 

A  deed  made  to  secure  an  usurions  loan 
is  void.    CiT.  Code  1910,  §  8442. 

[Ed.  Note.— For  other  cases,  see  Usury, 
Cent.  Dig.  SI  83-89;    Dec  Dig.  i  34.*] 

2.  UsDBY  (1 130*)— Dekd  to  Skcubb  Usubiottb 
Loan— EsTOPPEi/— Rights  of  Tbansfebee. 

The  grantee  in  a  security  deed  tainted  with 
usury  cannot,  as  against  the  maker  thereof, 
convey  a  good  title,  even  to  a  person  who  takes 
bona  fide,  before  maturity,  for  value,  and  with- 
out notice  of  the  fact  of  usury.  Pottle  v.  Lowe, 
99  Ga.  578,  27  S.  E.  145,  59  Am.  St  R.  24«; 
Beach  v.  Lattner,  101  Ga.  357  (2),  365,  28  S. 
B.  110. 

(a)  Accordingly,  if  a  deed  were  made  to  se- 
cure an  usurious  loan  and  contained  a  power 
to  sell  on  failure  to  make  payment  in  accord- 
ance with  the  contract,  and  if,  upon  the  failure 
of  the  debtor  to  pay,  the  creditor  exercised  the 
power  of  sale,  the  purchaser  at  such  sale  did 


not  obtain  a  good  title  by  vlrtae  thereof  as 
against  the  malcer  of  the  deed. 

(b)  The  mere  fact  of  making  the  deed,  if  it 
were  infected  with  usury,  did  not  estop  the 
grantor  from  asserting  its  invalidity  as  against 
one  who  purchased  it  at  a  sale  made  in  accord- 
ance with  the  power  contained  in  the  deed. 
But  the  conduct  of  the  maker  of  the  deed  in 
connection  with  the  deed  itself  may  be  such  as 
to  work  an  estoppeL 

[Ed.  Note.— For  other  cases,  see  Usury, 
Cent.  Dig.  {{  386-^91;   Dec.  Dig.  S  130.*] 

8,  UsuBT    (!    56*)  —  What    CoNsrrrnnneB  — 

Agent's  Crabqbb. 

Although  the  maximum  legal  rate  of  in- 
terest may  be  contracted  for  upon  a  given  loan, 
the  mere  fact  that  the  lender's  agent  may  have 
charged  the  borrower  an  additional  sum  as  a 
commission  for  obtaining  the  loan  for  the  bor- 
rower, or  for  services  rendered  to  the  bor- 
rower in  so  perfecting  his  title  as  to  furnish 
a  good  security,  would  not  render  the  transac- 
tion asurious  as  to  the  lender,  if  such  lender 
did  not  authorize  the  charge  by  the  agent,  hadi 
no  knowledge  thereof,  and  did  not  share  there- 
in. McLean  t.  Gamak,  97  Ga.  804,  25  S.  B. 
493;  Clarke  v.  Havard,  111  Ga.  242,  36  S.  E. 
837,  61  L.  R.  A.  499.  And  see  Pottle  v.  Lowp,- 
supra. 

[Ed.  Note.— For  other  cases,  see  Usury,. 
Cent  Dig.  H  122-127;    Dec  Dig.  {  56.*] 

4.   USUBT    ((    ISO*)— SBCUBITT    fob    USUEIOTJ* 

Loan— Saxb— Rights  of  Pubchaskb— Lien. 
If  a  deed  to  secure  an  indebtedness  which 
contains  a  power  of  sale  in  case  of  default  iii' 
payment  were  void,  becanse  infected  with  usu- 
ry, and  under  a  sale  made  by  the  creditor  ia 
accordance  with  the  power  a  third  person' 
bought  the  land,  in  a  suit  subsequently  brought 
by  him  for  the  purpose  of  obtaining  possession, 
to  which  the  maker  of  the  deed  pleaded  that  it 
was  void  on  account  of  the  usury,  the  purchas- 
er would  not  have  a  right  to  have  a  lien  estab- 
lished on  the  land  for  the  money  for  which  he- 
bad  paid  for  it  at  the  sale. 

[Ed.  Note.— For  other  cases,  see  Usnty,  Cent. 
Dig.  SS  386-391;   Dec  Dig.  {  130.*] 

6.  iNSTBUcrnoNS. 

The  charge  of  the  court  in  several  partic- 
ulars was  not  in  accordance  with  the  principles- 
above  announced,  and  a  reversal  must  result 

Error  from  Superior  Court,  Baker  County ; 
Frank   Park,   Judge. 

Action  between  W.  H.  Wacasie  and  H.  H. 
Radford.  From  the  Judgment,  Wacasie- 
brings  error.    Reversed. 

W.  I.  Geer,  of  Colquitt,  for  plaintiff  in  er- 
ror. Benton  Odom  and  A.  S.  Johnson,  both  Of 
Newton,  for  defendant  In  error. 

FISH,  a  J.  Judgment  reversed.  All  tb» 
Justices  concur. 


a42  oa.  zty 
Mcelroy  et  al.  ▼.  McELROY.    (No.  416.) 
(Supreme  Court  of  Georgia.     July  14,  1914.) 

(ByUahut  by  the  Court.) 
1.  Ejectment  (g  115*)— Tbiai  ({  261*)— Pab- 

TIAL   RBCOVEBT— EVIDKNCB — iNSTBUCTIONS. 

In  an  action  to  recover  land,  if  the  plaintiff 
be  entitled  to  recover  a  portion  of  the  premis- 
es sued  for,  a  recovery  may  be  had  for  such- 
portion,  if  it  is  sufficiently  identified  by  the  evi- 
dence, so  as  to  enable  the  jury  to  describe  it 
in  their  verdict;  but  if  the  evidence  as  to  such 
portion  be  so  vague  and  indefinite  as  to  fail  to 
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identify  any  particular  portion,  the  plaintiff  can- 
not recover. 

(a)  It  was  error  to  instruct  the  jury  that  the 
burden  was  on  the  plaintiffs  to  show  b^  evi- 
dence that  the  defendant  was  in  possession  of 
the  land,  where  the  defendant  by  plea  admitted 
he  was  in  possession. 

[Ed.  Note.— For  other  cases,  see  S^ectment, 
Cent  Dig.  S§  373,  407;  Dec.  Dig.  i  116;*  Trial. 
Cent.  Di(c.  S3  587-595 ;   Dec.  Dig.  S  251. •! 

2.  Appeal  and  Ebbob  (§  1066*)  —  Habiojess 
Ebbob— Inacoubacies  in  Instbdction. 

Under  the  evidence,  no  issue  of  title  by 
seven  years'  adverse  possession  under  color 
"was  involved.  The  defendant  claimed  the  land 
ander  a  deed  (which  he  exhibited  in  evidence) 
from  the  same  person  whom  the  plaintiffs 
claimed  to  have  subsequently  devised  it  to 
them.  If  the  defendant's  deed  included  the 
^premises,  the  plaintiffs  would  not  be  entitled  to 
recover,  regardless  of  the  length  of  time  of  the 
-defendant's  possession. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Cent  Dig.  {4220;  Dec.  Dig.  i  1066.*] 

3.  Ejectmknt  a  85*)— Equitable  Action— 
iNSTBCcnoNS  —  Pasties  Entitled  to  Be- 

COVEB. 

Instructione  to  the  jury  should  be  confined 
to  the  issues  made  by  tile  pleadings;  and, 
-where  the  right  of  all  the  parties  in  an  equita- 
ble action  to  sue  as  joint  plaintiffs  is  not  chal- 
lenged by  demurrer  or  plea,  it  is  error  for  the 
court  to  charge  the  jurjr  that  a  recovery  can- 
not be  had  by  the  plaintiffs,  unless  all  of  them 
«re  entitled  to  '■'cover. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  U  220-229;    Dec  Dig.  {  85.»] 

4.  Deeds   (f   114*)  —  CoNSTsprortoN  —  Ixandb 
Conveyed. 

A  deed  which  describes  the  premises,  giv- 
-ing  the  boundaries  and  estimating  the  area  as 
containing  a  certain  number  of  acres,  "more 
or  less,"  conveys  all  the  land  embraced  in  the 
calls,  although  the  acreage  may  exceed  the 
-estimate. 

[Ed.  Note. — For  other  cases,  see  Deeds.  Cent 
Dig.  {§  316-322,  326-329,  388;  Dec  Dig.  | 
114.*] 

5.  Witnesses  (|  159*)— Cohpxtkrot— T&ans- 
AcnoNB  WITH  Decedent. 

In  a  suit  by  an  executrix  to  recover  land 
-which  the  defendant  claims  to  have  been  con- 
veyed to  him  by  the  plaintiffs  testator,  where 
the  issue  is  whether  the  deed  covers  the  land 
in  dispute,  the  defendant  is  incompetent  to  tes- 
tify that  the  plaintiff's  testator,  prior  to  making 
-the  deed,  pointed  out  to  him  the  boundaries  of 
the  land  aiterwards  conveyed. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Die.  «|  629,  664,  666-669,  671-682;  Dec 
IMg.  I  1^.'] 

-«.  Evidence  (§  271*)— Self- Sebving  Dicla- 

BATION&— CONVEBSATION    WITH    ThIBD    PEB- 

aoN. 

Testimony  of  a  conversation  had  by  a  wit- 
-neas,  who  is  a  party,  with  another  person,  not 
ill  the  hearing  of  the  opposite  party,  is  incom- 
petent 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ft  1068-1079,  1081-1104;  Dec  Dig. 
f  271.*] 

Error  from  Superior  Court,  Fayette  Coun- 
-ty;  B.  T.  Daniel,  Judge. 

Action  by  Mrs.  Melvina  McElroy,  adminls- 
■tratrtz,  and  others  against  Peter  D.  McEXroy. 
Judgment  for  defendant,  and  plaintiffs  bring 
-error.    Heversed. 


J.  &.  Gollghtly,  of  Atlanta,  and  W.  B.  Hol- 
Ungsworth,  of  Fayettevllle,  for  plaintiffs  In 
error.  J.  W.  Wise,  of  Fayettevllle,  and  E.  J. 
Reagan,  of  McDonough,  for  defendant  In  er- 
ror. 

EVANS,  P.  J.  The  petition  Is  by  Mrs.  Mel- 
vina McElroy,  as  executrix  of  Peter  E.  Mc- 
Elroy, deceased,  and  as  an  individual,  and 
Smith  McElroy,  Marie  McElroy  Temple,  and 
P.  E.  McElroy;  and  the  defendant  is  P.  D. 
McETlroy.  The  suit  is  to  recover  a  described 
tract  of  land  alleged  to  have  been  devised  by 
Peter  E.  McElroy  to  Melvina  McElroy  for 
life,  and  at  ber  death  to  the  other  petition- 
ers, and  for  an  accounting  for  rents,  issues, 
and  profits  due  to  Melvina  McElroy'  as  exec- 
utrix during  the  time  the  defendant  was 
managing  the  estate  of  Peter  E.  McElroy,  as 
agent  of  the  executrix.  The  defendant  claims 
that  the  premises  in  dispute  are  included  in 
a  deed  executed  to  him  by  his  father,  Peter 
E.  McElroy.  The  trial  resulted  In  a  verdict 
for  the  defendant;  and  the  plaintiffs  sued 
out  a  bill  of  exceptions,  assigning  error  on 
the  court's  refusal  to  sustain  their  motion 
for  a  new  trial. 

[1]  1.  The  pleadings  narrowed  the  issue  of 
title  to  one  point,  viz.,  whether  the  premises 
In  dispute  were  embraced  In  the  defendant's 
deed  from  his  father,  Peter  E.  McElroy.  It 
the  land  was  not  so  included,  then  it  came 
within  the  operation  of  the  devise  in  the  will 
of  Peter  E.  McElroy  to  his  wife  and  children. 
There  was  much  confusion  in  the  testimony 
as  to  whether  the  defendant's  deed  Included 
all  or  any  part  of  the  disputed  territory.  In 
effect  the  court  instructed  the  jury  that  the 
burden  was  on  the  plaintiffs  to  prove  their  ti- 
tle; that  they  could  not  recover  the  entire 
premises  described  in  the  petition  without 
showing  title  to  the  whole;  but  that  they 
could  recover  less  than  the  whole,  if  they 
showed  title  to  a  portion,  and  the  evidence 
so  identifled  it  as  to  enable  the  jury  to  de- 
scribe such  portion  in  their  verdict;  that  if 
the  evidence  showed  a  right  to  the  recovery 
of  only  a  part  of  the  land,  and  this  part  was 
Incapable  of  identification,  so  that  it  could 
not  be  described  In  the  verdict,  the  plain- 
tiffs would  not  be  entitled  to  recover.  The 
foregoing  principles  are  well  settled  in  eject- 
ment practice.  In  connection  with  this 
charge,  the  court  Inadvertently  fell  into  an 
error  when  he  Instructed  the  jury  that  it  was 
Incumbent  upon  the  plaintiffs  to  show  by  ev- 
idence that  the  defendant  was  In  .possession 
of  the  land  sued  for.  The  defendant's  posses- 
sion of  the  locus  was  admitted  In  the  answer. 

[2]  2.  The  defendant  pleaded .  prescription, 
based  on  seven  years'  adverse  possession 
under  the  deed  from  his  father.  The  court 
instructed  the  jury  respecting  such  title  by 
prescription.  Complaint  is  made  of  alleg- 
ed inaccuracies  in  this  charge.  These  in- 
accuracies, even  if  erroneous  as  alleged,  would 
not  require  a  new  trial,  for  the  reason  that 
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tbe  Issue  of  title  tnmed  on  tbe  single  point 
of  the  Inclusion  of  tbe  land  sued  for  In  tbe 
deed  from  tbe  plalntUTs  testator  to  the  de- 
fendant. In  that  deed  tbe  boundaries  were 
given,  and  the  tract  was  estimated  to  contain 
50  acres,  more  or  less.  Tbe  title  to  all  tbe 
land  embraced  wltbln  tbe  calls  of  tbe  deed 
passed  from  the  grantor  to  the  defendant. 
If  that  deed  covered  tbe  locus  as  against  tbe 
plaintiffs,  tbe  defendant's  title  would  be  good, 
although  this  possession  may  not  have  been 
of  tbe  character  requisite  to  complete  a  ti- 
tle by  adverse  possession  for  seven  years  un- 
der color  of  title. 
[3]  3.  Tbe  court  charged  the  Jury  that: 
TThe  executrix  could  aue  for  the  recovery  of 
the  land  in  dispute.  The  executrix  and  legatees 
cannot  in  conjunction  sue  for  the  land,  and 
tbe  executrix  in  conjunction  with  the  legatees 
cannot  recover  the  land  in  this  case." 

Tbe  court  most  probably  bad  in  mind  the 
common-law  rule  in  ejectment  suits  that, 
where  a  Joint  demise  Is  land  In  the  declara- 
tion, evidence  of  a  Joint  Interest  in  tbe  plaln- 
tlfTs  lessors  must  be  given  before  tbere-can 
be  a  recovery.  But  tbe  common-law  rule  that 
all  must  recover  or  none  was  never  adopted 
by  courts  of  equity.  In  such  a  case  a  decree 
wUl  be  so  molded  so  as  to  do  Justice  to  all 
parties.  Bigbam  v.  Kistler,  114  Ga.  463,  459, 
40  8.  B.  303.  Objection  tbat  one  of  the  plain- 
tiffs has  no  Interest  in  the  suit,  if  tbe  defect 
appears  on  tbe  face  of  tbe  petition,  must  be 
taken  advantage  of  by  demurrer.  It  the  ob- 
jection does  not  appear  on  tbe  face  of  tbe 
pleading,  It  may  be  raised  by  plea.  A  mere 
misjoinder  of  plaintiffs  in  an  equitable  suit 
Is  waived  unless  asserted  by  pleading.  16 
Cyc.  204.  This  action  is  equitable  In  nature; 
there  was  no  objection  by  demurrer  or  plea 
to  any  misjoinder  of  plaintiffs;  and  It  was 
error  to  give  the  instruction  to  which  excep- 
tion Is  taken. 

[4]  4.  Peter  B.  McBlroy  conveyed  to  the 
defendant,  P.  D.  McBlroy,  60  acres,  more  or 
less,  of  land  having  certain  boundaries.  Tes- 
timony was  taken  tbat  these  boundaries  were 
pointed  out  and  located  by  tbe  grantor  at  the 
time  of  tbe  sale  and  conveyance  of  the  land 
to  the  grantee.  It  was  not  erroneous  to  In- 
struct tbe  Jury  tbat  the  deed  would  embrace 
all  the  land  within  its  calls,  and  as  located 
by  tbe  grantor,  although  the  area  might  ex- 
ceed 60  acrea 

[5]  8.  The  executrix  of  the  grantor  was  a 
party  plaintiff.  It  was  erroneous  to  permit 
tbe  defendant  to  testify  tbat  tbe  plaintiffs' 
testator,  a  few  weeks  before  conveying  tbe 
land  to  him,  pointed  out  the  boundaries,  and 
tbat  tbe  defendant,  upon  receiving  bis  deed, 
entered  into  possession  of  the  land,  and  since 
that  time  continuously  has  been  In  posses- 
sion. Tbe  evidence  act  (Civil  Code  1910,  § 
6858,  par.  1)  prevents  a  party  from  testifying 
about  a  transaction  or  communication  with 
a  deceased  person,  where  the  opposite  party 
ia  a  personal  representative  of  such  deceased 
person. 


[8]  6.  The  defendant  was  allowed  to  testify 
that  he  pointed  out  tbe  line  of  the  land  to  a 
witness  for  the  plaintiffs,  who  had  testified 
tbat  be  was  the  tenant  of  one  of  the  plain- 
tiffs. That  witness  did  not  testify  on  tbat 
point,  and  therefore  this  testimony  was  not 
admissible  for  the  purpose  of  ImpeachmenL 
Tbe  defendant's  conversation  and  acts  with 
a  third  person,  not  in  tbe  presence  of  plain- 
tiffs, could  not  bind  them. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

aa  Oa.  65) 
W.  J.  BELL  ft  CO.  ▼.  MARTIN  (two  cases). 
(Na  423.) 

(Supreme  Court  of  Georgia.     July  14,  1914.) 

(ByUalui  by  the  Court.) 

1.  BxKCunoir  (S  195*)— Oi-Anc  Cask— Pbook- 

DUBB. 

An  execution  based  on  a  foredosure  of  a 
mortgage  was  levied  on  land,  and  a  claim  was 
interposed.  When  the  claim  case  was  reached 
for  Mai,  neither  the  plaintiff  nor  bia  counsel 
were  present,  nor  were  the  papers  in  the  clerk'* 
ofiBce,  and  no  iasne  was  joined.  The  presiding 
jud^e  permitted  counsel  for  the  claimant  to  es- 
tablish a  copy  of  the  claim  alone,  and  to  pro- 
ceed ex  parte  to  introduce  evidence  in  support 
of  the  claim  and  directed  a  verdict  finding  the 
property  not  subject.  Held,  that  this  practice 
was  unauthorized  by  law.  The  levy  should  have 
been  dismissed. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  I  675;   Dec.  Dig.  |  195.*] 

2.  BzEounoiT  a  201*)— Claim  <3asb— Pbocx- 

DUBK. 

Under  former  rulings  of  this  court,  a  mo- 
tion to  set  aside  tbe  verdict  and  Judgment  so 
obtained  was  not  the  proper  remedy. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  581,  682;  Dec.  ^.  |  201.*] 

8.  Appbai.  and  Ebbob  (I  13*)  —  Biix  or  Ex- 

OEPnONS— BlOBT  TO  FILE. 

Although  during  the  term  when  the  ver* 
diet  and  judgment  were  taken,  a  motion  to  set 
them  aside  was  made,  and  to  the  overruling 
thereof  a  bill  of  exceptions  was  filed,  this,  not 
being  a  remedy  for  the  error,  did  not  prevent 
the  filing  of  a  bill  of  exceptions  io  due  time, 
assigning  error  directly  upon  the  action  of  the 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  47.  1896;  Dec.  Dig.  i 
13.*] 

Error  from  Superior  (3ourt,  Decatur 
(3ounty. 

Action  between  W.  J.  Bell  &  Co.  and  W.  D. 
Martin,  administrator.  From  tbe  Judgment 
W.  J.  BeU  &  Co.  bring  error  by  two  bills  of 
exceptions.  Afi3rmed  on  first  bill  of  ezc^>- 
tlons,  and  reversed  on  second. 

W.  I.  Geer,  of  Colquitt,  for  plaintiffs  In  er^ 
ror.  A.  H.  Bussell,  M.  E.  O'Neal,  and  W.  V. 
Custer,  all  of  Balnbridge,  and  Little,  Powell, 
Hooper  &  Goldstein,  of  Atlanta,  for  defend- 
ant in  error. 

LT7MPKIN,  J.  Judgment  affirmed  on  the 
first  bill  of  exceptions,  and  reversed  on  tbe 
second.    All  the  Justices  concur. 
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a4I  Oa.  H) 

CHEROKEB  LIFE)  INS.  CO.  T.  DAVIS  et  aL 

DAVIS  et  aL  t.  CHEROKEE  LIFE  INS.  CO. 

(No.  387.) 
(Supreme  Court  of  Georgia.    Jane  11,  1914.) 

(8i/ttaiut  hy  the  Court.) 
1.  Insubance  (§  70»)  —  Appointmbnt  o»  Re- 

OBIVEB — DETEBICINATIOX   Ot  RiOHT. 

The  Cherokee  Life  Insurance  Company  be- 
gan operations  as  an  industrial  life  insurance 
company.  About  March  1,  1812,  it  qualified  as 
a  legal  reserve  mutual  life  insurance  company, 
and  made  the  deposit  necessary  for  that  pur- 
pose. On  May  4,  191^,  it  became  a  stock  com- 
pany. Acts  1912,  p.  127,  I  1&  WhUe  it  was 
operating  as  an  indnstrial  company  it  issued  a 
number  of  certificates,,  apparently  claiming  au- 
thority BO  to  do  under  section  2510  of  the  Civil 
Code  of  1010.  After  the  change  to  the  mutual 
plan,  with  legal  reserve,  in  April  and  May,  19l2, 
it  issued  other  certificates  of  the  same  form 
aa  those  which  it  had  previously  issued.  The 
present  petition,  seeking  the  appointment  of  a 
receiver,  was  filed  by  purchasers  of  certificates 
after  the  mutual  p^n,  witii  legal  reserve,  had 
been  adopted,^and  before  the  change  to  the 
stock  plan.  There  is  no  allegation  that  they 
were  ignorant  of  the  fact,  or  that  they  were 
misled  in  regard  to  it.  Held,  that  whether  or 
not  a  receiver  should  be  appointed  to  take 
charge  of  the  assets  of  the  company  on  the  ap- 
plication of  the  plaintiffs  is  to  be  determined 
according  to  thdr  own  rights  and  status,  and 
not  those  of  others. 

[Ed.  Note.— For  other  cases,  see  Insarmace, 
Gent.  Dig.  i  93;    Dec  Dig.  {  70.*] 

2l  IiTBtriiANCX  (S  53*)— QcBTiFicATKs— Rights 

or  PUKCHASEBS. 

The  plaintiffs  having  taken  their  certifi- 
cates after  the  change  in  the  plan  of  the  busi- 
ness, they  took  snbject  thereto,  and  had  no 
ground  of  complaint  on  account  tnereof. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  49;    Dec  Dig.  {  53.*] 

3.  INBUBANCK  (|  152*)— Cebtificatss— Rkoxt- 

LATION. 

The  certificates  held  by  the  plaintiffs  were 
Apparently  issued,  not  with  reference  to  the  in- 
dustrial business  alone,  or  under  Civ.  Code 
1910,  I  2510  et  seq.,  but  by  an  insurance  com- 
pany, which  was  at  that  time  operating  as  a 
mntnal  insurance  company  on  the  reserve  plan, 
and  were  so  accepted.  Accordingly  they  will 
not  be  deemed  to  be  regulated  by  the  provisions 
of  the  Code  above  cited,  but  in  accordance  with 
their  own  terms. 

[Bd.  Note.— For  other  oases,  see  Insurance, 
Cent.  Dig.  f  312r  Dec  Dig.  f  152.*] 

4.  iNSXmANCB  CXBTiriOATBS. 

Except  as  to  providing  that  6  per  cent 
"interest'  per  annum,  payable  semiannually 
from  the  expense  fund,  instead  of  5  per  cent 
"dividend,"  the  certificates  here  involved,  treat- 
ed aa  those  of  a  mutnal  insurance  company 
with  legal  reserve,  are  substantiaUy  Uke  those 
laTolved  in  the  case  of  Lockridge  v.  State  Mu- 
tual Life  Insurance  Co.,  82  S.  E.  131. 
6.  EviDKHC*  (J  285*)  —  Insusawcb  (5  72*)  — 

CXBTinOATES— CONSTBUCnON— RSOEIVEBB. 

No  evidence  was  introduced  on  the  hearing 
of  the  application  for  tlie  appointment  of  a 
receiver,  but  counsel  for  the  respective  parties 
entered  into  a  stipulation  or  agreement  of  facts 
In  lien  thereoif.  Among  the  terms  of  this  stip- 
ulation were  the  following:  "It  is  further 
agreed,  if  it  is  determined  that  the  principal  of 
the  outstanding  income  or  guaranty  fund  cer- 
tificates is  a  liability  subject  to  enforcement  at 
the  present  time,  the  company  is  unable  to  meet 
the  obligation,  and  that  its  financial  and  busi- 
D<>s8   conditions  are  in   such  situation  that  a 


case  is  presented  for  the  appointment  of  a  re- 
ceiver; but  that  on  the  other  hand,  if  sueh 
principal  is  not  an  obligation  presently  enforce- 
able against  said  company,  that  the  company  is 
in  such  condition  that  the  appointment  of  a 
receiver  would  be  improper.  HtJd,  that  on 
the  face  of  the  certificates  owned  by  the  plain- 
tiffs the  "principal"  thereof  is  not  made  paya- 
ble on  demand;  but,  "should  the  company  dis- 
continue business,  upon  the  winding  up  of  said 
company,  after  the  payment  of  all  claims  due 
policy  holders,  the  holders  of  these  certificates 
shall  be  entitled  to  receive  pro  rata  from  the 
assets  of  said  company." 

(a)  This  record  does  not  show  facts  which 
would  authorize  the  court  to  hold  that  the 
principal  amount  of  such  certificates  is  an  obli- 
gation "presently  enforceable  against  the  com- 
pany." 

(M  WhUe  it  appears  that  since  the  1st  day 
of  January,  1913,  the  current  expenses  of  the 
company  have  greatly  exceeded  the  amount  in- 
cluded in  the  premiums  for  the  purpose  of  ex- 
penses (called  expense  loading),  and  the  defend- 
ant admitted  that  there  was  "no  expense  fund 
or  any  other  source  from  which  either  interest 
or  any  other  sum  can  lawfully  be  paid  on  said 
income  certificates,"  the  question  of  whether 
interest  can  lawfully  be  paid  is  one  of  law,  and 
not  concluded  by  the  opinion  of  the  defendant 
But  the  plaintiffs  do  not  seek  merely  to  recover 
interest,  or  to  cause  it  to  be  paid,  or  base  their 
claim  upon  its  payment,  or  charge  general  in- 
solvency; but  the  case  is  made  to  rest  upon 
whether  the  principal  amount  of  the  certificates 
is  an  obligation  presently  enforceable,  and  this 
court  deals  with  it  accordingly. 

[Ed  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  102U-1050 ;  Dec.  Di^.  i  265  ;•  In- 
surance, Cent  Dig.  |  96;  Dec  Dig.  i  7Z*] 

ft   APPEAI.  and  BBBOB  in  1180*)— RKVMSAIr- 

Bffeot 

Inasmuch  as  it  has  been  held  that  it  was 
error  to  appoint  a  receiver  at  all,  the  terms 
fixed  by  the  presiding  judge,  on  which  the  ap- 
pointment might  be  dissolved,  necessarily  fall 
with  the  reversal  of  the  judgment  making  the 
appointment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  !§  4626-4631,  4858,  4669; 
Dec.  Dig.  i  1180.*] 

Error  l^om  Superior  Court,  Floyd  County; 
Moses  Wrlgbt,  Judge. 

Action  by  F.  P.  Davis  and  others  against 
the  Cherokee  Life  Inaurtnce  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error,  and  plaintiffs  file  cross-bill  of  excep- 
tions. Judgment  reversed  on  main  bill,  and 
cross-bin  dismissed. 

Barry  Wright,  of  Rome,  and  King,  Spald- 
ing &  Underwood,  of  Atlanta,  for  plaintiff  In 
error.  Little,  Powell,  Hooper  &  Goldstein,  of 
Atlanta,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  reversed  on 
main  bill  of  exceptions.  Cross-bill  of  excep- 
tions dismissed.    All  tlie  Justices  concur. 

^^^  (142  Ga.  127) 

JONES  V.  COONBR.    (No.  46ft) 
(Supreme  Court  of  Georgia.    July  17,  1914.) 

(Syllahui  hy  th»  Conrt.) 

l  bxecutobs  akd  aoiomistbatobb  ({  193*)— 
Allowance  to  Widow— Objkctioh  to  Ap- 

FBAISEBS'    KETUBN — BUBDEN    Or  PBOOF. 

On  the  trial  of  an  issue  formed  by  ob- 
jections filed  by  an  assignee  of  adult  chfldren 
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of  a  decedent  to  the  return  of  ai>praiseni  set- 
tine  apart  a  year's  support  to  the  widow  and 
minor  children,  the  burden  of  proof  is  on  the  ob- 
jector. 

[Ed.  Note.— For  other  cases,  see  Ezecubjra  and 
Administrators,  Cent.  Dig.  {{  708-712;  Dec. 
Dig.  {  193.»] 

2.   EXBCTTTOES  AND  ADMINISTRATOBS  (|  180*)— 

AixowANCEs  —  Widow  of  Nonresident 
Landowner— Right  to  Support. 
'  Where  an  owner  of  land  located  in  this 
state  is  a  nonresident  at  the  time  of  his  death, 
his  widow,  although  a  nonresident  at  the  time 
of  her  application,  may  apply  in  this  state  to 
have  a  year's  support  set  apart  in  the  property 
of  her  deceased  husband,  located  in  this  state. 
In  view  of  this  ruling,  as  applied  to  the  facts 
of  the  case,  the  charge  complained  of  was  harm- 
ful error. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  {|  655,  671-680; 
Dec.  Dig.  S  180.*] 

Error  from  Superior  Court,  Camden  Coun- 
ty; C.  B.  Conyers,  Judge. 

Mrs.  Ifary  E.  Jones,  formerly  Mrs.  J.  A. 
Peeples,  Jr.,  applied  to  have  a  year's  support 
for  herself  and  minor  children  set  apart  In 
property  of  her  deceased  husband,  J.  A.  Fee- 
pies,  Jr.,  and  J.  F.  Cooner  filed  a  caveat 
Judgment  for  the  caveator,  and  the  applicant 
brings>error.    Reversed. 

S.  C.  Townsend,  of  St  Marys,  for  plaintiff 
in  error.  D.  S.  Atldnson,  of  Savannah,  for 
defendant  in  error. 

EVANS,  P.  J.  Mrs.  Mary  B.  Jones,  former- 
ly Mrs.  J.  A.  Peeples,  Jr.,  for  herself  and 
minor  children,  appUed  to  the  ordinary  of 
Camden  county  to  liave  a  year's  support  set 
,  apart  in  the  property  of  her  deceased  hus- 
band, J.  A.  Peeples,  Jr.,  alleged  to  have  been 
a  resident  of  that  county  at  the  time  of  his 
death.  The  appraisers  reported  that  they  had 
set  apart  a  tract  of  land  of  the  value  of  $300, 
which  was  the  only  property  of  the  decedent 
to  be  found.  J.  F.  Cooner  filed  a  caveat  on 
the  ground,  amongst  others,  that  J.  A.  Pee- 
ples, Jr.,  at  the  time  of  his  death,  was  a  resi- 
dent o^the  state  of  Alabatpa,  and  under  the 
laws  of  that  state  his  widow  and  children 
were  not  entitled  to  a  year's  support  The 
evidence  of  the  caveator  related  principally  to 
the  residence  of  Peeples  in  Alabama  at  the 
time  uf  his' death.  A  verdict  was  rendered 
for  the  caveator,  and  the  applicant  moved  for 
a  new  trial,  which  was  refused,  and  she  ex- 
cepts. 

[1]  1.  The  court  charged  the  jury  that  the 
only  issue  left  in  the  case  was  as  to  the  resi- 
dence of  J.  A.  Peeples,  Jr.,  at  the  time  of  his 
death,  and  further  charged: 

"In  that  connection  the  court  charges  yon  that 
the  plaintiff  in  the  case,  Mrs.  Mary  E.  Jones 
— the  burden  is  on  the  plaintiff  always  to  estab- 
lish her  right  to  a  recovery  by  a  preponderance 
of  evidence,  and  that  is  true  in  this  case,  but 
that  is  taken  along  with  the  further  fact  that 
the  residence  of  a  party  once  shown  to  exist 
in  any  one  place  is  presumed  to  continue  in  that 
place  until  the  contrary  appeeirs,  and  there  is 
no  issue  in  tlus  case  that  at  one  time  the  de- 
cedent, J.  A.  Peeples,  Jr.,  was  a  resident  of 
this  county." 


This  excerpt  from  tbe  charge  is  excepted 
to  on  the  ground  that  the  burden  of  proof 
was  not  upon  the  applicant  but  upon  the  ca- 
veator. Counsel  for  the  plaintiff  In  error  ar- 
gues only  this  ground  of  his  motion  for  a  nevr 
trial.  If  tbe  caveat  made  a  real  issue,  then 
the  charge  was  error,  because  the  caveator 
alleged  that  applicant  was  not  entitled  to  a 
year's  support,  by  reason  of  the  fact  tliat  ber 
husband  died  a  resident  of  Alabama,  and  un- 
der the  laws  of  that  state  she  was  not  enti- 
tled to  a  year's  support  allowance.  On  tbe 
face  of  the  proceeding  the  applicant  was 
prima  facie  entitled  to  a  year's  support,  and 
the  caveator  undertook  to  traverse  this  prima 
fade  right  The  burden  was  on  him  to  sus- 
tain bis  caveat  and  the  court  erroneously  in- 
structed the  jury  to  the  contrary.  Robson  v. 
Harris,  82  Ga.  153,  7  S.  B.  926 ;  Gunn  v.  Pet- 
tygrew,  93  Oa.  327,  20  S.  E.  S28;  Lee  ▼. 
English,  107  Ga.  166,  33  S.  B.  39. 

[2]  2.  But  as  the  case  is  to  be  tried  again, 
we  are  not  to  be  understood  as  ruling  that 
the  ground  of  the  caveat  is  good  In  law.  The 
right  of  a  widow  to  an  allowance  out  of  the 
estate  of  her  deceased  husband  is  statutory. 
The  statute  (CivU  Code  1910,  |  4041)  declares 
that: 

"Among  the  necessary  expenses  of  adminis- 
tration, and  to  be  preferred  before  all  other 
debts,  except  as  otherwise  specially  provided,  is 
the  provision  for  the  support  of  the  family,  to 
be  ascertained  as  follows :  Upon  the  death  of 
any  person  testate  or  intestate,  leaving  an  es- 
tate solvent  or  insolvent,  and  leaving  a  widow, 
or  a  widow  and  minor  child  or  children,  or 
minor  child  or  children  only,  it  shall  be  the 
duty  of  the  ordinary,  on  tbe  application  of  the 
widow,  or  the  guardian  of  the  child  or  children, 
or  any  other  person  in  their  behalf,  on  notice 
to  the  representative  of  the  estate  (if  there  is 
one,  and  if  none,  without  notice),  to  appoint; 
five  discreet  appraisers;  and  it  shall  be  the  duty 
of  such  appraisers,  or  a  majority  of  them,  to  set 
apart  and  assign  to  such  widow  and  children, 
or  children  only,  either  in  property  or  money, 
a  sufficiency  from  the  estate  for  their  support 
and  maintenance  for  the  space  of  twelve  months 
from  the  date  of  administration,  in  case  there 
be  administration  on  the  estate,  to  be  estimat- 
ed according  to  the  circumstances  and  standing 
of  the  family  previously  to  tbe  death  of  the  tes- 
tator or  intestate,  ^nd  Iceeping  in  view  also 
the  solvency  of  the  estate."    - 

The  Code  section  is  not  explicit  with  re- 
spect to.  the  effect  of  the  residence  of  the  de- 
cedent in  another  state  at  the  time  of  his 
death,  or  that  of  the  widow  and  minor  chil- 
dren at  tbe  time  of  the  application.  But  the 
statute  is  clear  that  such  allowance  is  made 
on  the  ground  that  the  same  is  a  necessary 
expense  of  administration  of  very  high  dig- 
nity. As  remarked  by  Bleckley,  C.  J.,  in  Far- 
ris  V.  Battie,  80  Ga.  187,  189,  7  8.  B.  262, 
263: 

"It  [the  statute]  is  a  branch  of  the  statute  of 
distributions,  and  prescribes  how  the  estate  of  a 
deceased  person,  to  this  extent  is  to  be  dispos- 
ed of.  Cfreditors  are  left  out  and  adult  chil- 
dren are  left  out,  until  this  much  of  the  estate 
is  withdrawn  from  it;  then  they  are  admitted 
for  participation  in  the  balance.  They  have 
no  right  to  anything  except  by  the  statute  of 
distributions.     To  take  at  all  they  must  look 
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to  th«  law,  and  moat  take  according  to  law. 
This  being  so,  we  consider  that  the  special  pro- 
vision applicable  to  the  widow  and  minor  chil- 
dren gives  them  tiiis  much  advantage  over  oth- 
er distributees.  It  makes  their  part  of  the  es- 
tate that  much  more,  and  tiiey  take  it  as  abso- 
lutely and  nnconditionally  and  for  as  long  a 
time  as  distributees  take  under  the  general  pro- 
visions of  the  statute.  It  requires  nothing  to 
give  a  right  to  this  benefit,  except  the  relation 
of  wife  or  minor  child.  When  that  relation  ex- 
ists at  the  time  of  the  death,  the  person  or  per- 
sons snstaining  it  arei  entitled  to  make  their 
claim  under  the  terms  of  the  statute,  and  this 
court  has  held  tliat  their  title  becomes  abso- 
lute." 

In  that  case  it  was  held  that  the  family 
of  an  Intestate  who  died  domiciled  in  Oeorgla 
were  entitled  to  a  year's  support  ont  of  his 
estate  to  the  exclusion  of  creditors,  although 
the  widow  and  minor  cliildren  were  not  resi- 
dents of  the  state  and  nerer  had  been.  This 
ruling  was  followed  in  Maddox  y.  Patterson, 
80  Ga.  719,  6  S.  E.  681.  The  conrt  treated  the 
widow's  and  minor  children's  right  to  a  year's 
support  as  a  statutory  gratuity,  dependent 
solely  uiwn  the  relation  of  v»lfe  or  minor 
diild,  wlthont  regard  to  their  residence.  The 
same  reason  which  Impels  a  constmctlon  that 
the  statute  gives  this  allowance  to  a  nonresi- 
dent family  requires  a  construction  that  they 
are  entitled  to  their  allowance  In  property 
of  the  decedent.  In  this  state,  though  he  may 
have  also  been  a  nonresident  of  the  state  at 
the  time  of  his  death.  This  result  follows 
from  the  statutory  declaration  that  the  al- 
lowance is  a  necessary  part  of  the  adminis- 
tration of  the  estate.  Property  of  a  nonresi- 
dent located  in  this  state  is  subject  to  admin- 
istration in  this  state.  Civil  Code  1910,  I 
4792.  This  jurisdiction  Is  not  lost  because  of 
the  prior  appointment  of  an  administrator  by 
the  proper  court  of  the  state  where  the  non- 
resident owner  was  domiciled  at  the  time  of 
his  death.  Ott  v.  Hutchison,  91  Ga.  81,  16 
8.  E.  106.  The  property  of  a  nonresident 
decedent  located  in  this  state  being  subject  to 
administration  here,  if  administration  is  had, 
the  expenses  of  administration  embrace  the 
widow's  and  minor  child's  right  of  exemption 
as  provided  by  the  statute.  But  the  statute 
permits  this  allowance  to  the  widow  and 
minor  child  In  advance  of  the  grant  of  ad- 
ministration, and  declares  that  It  is  a  neces- 
sary expense  of  administration,  clearly  Imply- 
ing that  the  procedure  for  setting  it  apart  Is 
regarded  as  In  pursuance  of  the  due  adminis- 
tration of  the  estate.  A  nonresident  heir  may 
cause  an  administration  of  the  property  of 
a  nonresident  decedent  for  the  purpose  of 
having  same  distributed  according  to  the 
laws  of  distribution.  And  as  the  year's  sup- 
port allowance  is  in  addition  to  the  right  of 
the  widow  and  minor  children  as  distributees, 
they  would  have  the  same  right  to  have  their 
statutory  allowance  as  they  would  have  to 
their  distributive  share. 

In  Mitchell  T.  Word,  64  Ga.  208,  the  intes- 
tate died  In  Florida  owning  personal  property 
In  Georgia.    The  widow  removed  from  Florida 


to  Georgia  after  her  husband's  death,  and 
made  application  for  a  year's  support  out  of 
his  estate.  This  court  held  that  by  comity 
the  application  could  be  made  here,  especially 
If  there  were  no  debts  against  the  Intestate 
in  the  state  of  his  domicile,  yet  the  amount 
of  the  allowance  would  be  regulated  by  the 
law  of  Florida.  The  decision  seems  to  hare 
proceeded  on  the  theory  that  personal  prop- 
erty, wherever  It  may  be.  Is  to  be  distributed. 
In  case  of  intestacy,  according  to  the  law  of 
the  domicile  of  the  intestate.  The  decision 
was  by  two  justices,  and  Jackson,  J.,  dissent- 
ed, upon  the  ground  that  the  year's  support 
of  the  family  Is  a  part  of  the  expenses  of  ad- 
ministration, and  must  therefore  be  regulated 
by  the  law  of  the  forum  where  administration 
Is  had,  and  that  if  administration  be  had  in 
Georgia  on  the  estate  of  a  decedent  who  died 
In  Florida,  the  amount  of  such  support  should 
be  regulated  by  the  law  of  Georgia  and  not  of 
Florida. 

Where  the  property  out  of  which  the  year's 
suiiport  is  sought  consists  of  land,  there  can 
be  no  doubt  that  the  law  of  the  state  where 
the  land  is  located  must  control  In  its  admin- 
istration. Otherwise  It  would  be  to  hold  that 
the  law  of  the  domicile  of  a  nonresident  In- 
testate would  control  the  Inheritance  laws  of 
this  state,  in  the  distribution  of  land  locat- 
ed within  Its  limits.  We  do  not  approve  the 
doctrine  of  the  majority  opinion  In  the  case 
of  Mitchell  V.  Word,  supra.  If  the  widow  has 
the  right  to  apply  to  the  Georgia  court  for  an 
allowance  out  of  property  located  in  Georgia, 
It  would  seem  that  the  Georgia  law  should 
control  the  amount  of  that  allowance.  We, 
therefore,  think  that  a  nonresident  widow  Is 
entitled  to  apply  for,  and  have  set  apart,  a 
year's  support  in  land  located  in  this  state, 
owned  by  her  deceased  husband,  whose  domi- 
cile was  In  another  state  at  the  time  of  bis 
death.  In  view  of  the  fact  that  the  case  was 
made  to  turn  on  the  issue  of  the  residence  of 
the  applicant's  husband  at  the  time  of  his 
death,  the  charge  was  harmful  error,  in  that 
the  Jury  were  Instructed  in  effect  that  the  bur- 
den of  proof  was  on  the  applicant  to  show 
that  her  husband  died  in  Camden  county,  in 
order  for  her  to  prevail,  which  would  not 
have  been  necessary  even  if  the  rule  as  to 
the  burden  of  proof  had  been  properly  stated. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

°°'^^"  a«  Ob.  67) 

HARRIS  et  al.  ▼.  LDXURX  FRUIT  CO.  «t  aL 

(No.  429.) 

(Supreme  Court  of  Georgia.    July  14, 1914.) 

(BvllaT>ua  l>v  the  Court.) 

1.  Bankkttptct  (5  20*)— Rights  of  Recxivxb 
— Possession  of  Land  in  Contbovebst  in 
Static  Coubt. 

Creditors  instituted  an  insolvency  action  in 
the  state  court  for  the  appointment  of  a  re- 
ceiver to  administer,  for  the  benefit  of  creditors, 
the  assets  of  a  debtor  alleged  to  be  insolvent. 
The  defendant  filed  a  cross-petition  against  one 
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of  the  plalntilb  and  two  other  persona,  alleg- 
ing that  snch  plaintiff,  and  other  defendanta  to 
the  cross-petition,  had  caused  a  fraudulent  sale 
to  be  made  of  certain  land  of  the  original  de- 
fendant, and  plaintiff  in  the  cross-action,  and 
praying  to  have  a  receiver  take  possession  of 
such  land,  to  have  the  sale  set  aside,  and  the 
deed  made  in  pursuance  of  it  canceled,  and  for 
other  relieL  An  ex  parte  order  was  granted 
upon  the  cross-petition,  directing  the  receiver 
to  take  possession  of  the  land.  The  purchaser 
at  the  sale,  and  a  defendant  in  the  cross-petition, 
who  bad  been  a  plaintiff  in  the  original  action, 
filed  motions  to  vacate  the  order  directing  the 
receiver  to  take  possession  of  such  land.  The  al- 
legations of  snch  motions  asserted  title  ad- 
versely to  the  plaintiff  in  the  cross-petition  and 
possession  thereof.  While  the  case  was  thus 
pending  before  the  state  court,  the  defendant  in 
the  original  petition,  who  was  the  plaintiff  in 
the  cross-petition,  was  adjudicated  a  voluntary 
bankrupt.  The  judge  of  the  state  court  refused 
to  hear  the  motions  to  revoke  the  order  directing 
the  receiver  to  take  possession  of  the  land  and, 
on  motion  of  the  receiver  appointed  by  the  court 
of  bankruptcy,  ordered  the  receiver  of  the  state 
court  to  deliver  to  such  receiver  in  bankruptcy 
all  of  the  assets  of  the  insolvent  debtor,  specify- 
ing in  the  order  that  this  should  include  the  land 
above  mentioned.  Held  that,  while  the  proceed- 
ings in  bankruptcy  superseded  the  general  in- 
solvency proceeding  In  the  state  court,  and  an 
order  for  a  deliveir  to  the  receiver  in  bankrupt- 
cy of  all  assets  clearly  belonging  to  the  bank- 
rupt, without  controversy,  was  proper,  yet,  un- 
der the  practice  governing  eqni  table  actions  in 
this  state,  the  cross-petition  by  which  the  defend- 
ant in  the  original  action  sought  to  cancel  the 
deed,  and  to  establish  its  right  to  the  land  held 
and  adversely  claimed  by  others,  was  not  an  in- 
tegral part  of  the  insolvency  proceeding,  but 
took  the  place  of  a  separate  bill  in  equity  by 
the  defendants  in  the  cross-petition.  So  far  as 
the  land  involved  in  this  controversy  was  con- 
cerned, it  stood  as  if  the  defendant  in  the  origi- 
nal proceeding  had  filed  a  separate  and  inde- 
pendent equitable  suit  against  the  defendants  in 
the  cross-action.  Had  such  a  suit  been  insti- 
tuted by  it,  the  voluntary  bankruptcy  of  the 
plaintiff  in  such  action  would  not  have  author- 
ized the  seizure  of  the  land  and  its  delivery  to 
the  receiver  of  the  bankruptcy  court,  until  the 
controversy  in  regard  to  the  title  and  right  of 
possession  thereto  had  been  determined.  The 
proceedings  in  bankruptcy  would  not  supersede 
the  right  of  the  state  court  to  proceed  with  ref- 
erence to  the  cross-petition  to  determine  the  is- 
sues Involved,  nor  would  it  transfer  the  right 
to  determine  those  issues  to  the  court  of  bank- 
ruptcy. It  was  accordingly  error  for  the  state 
court  to  substantially  seize  the  possession  of  the 
land  as  against  a  claim  of  title  and  possession 
in  another,  and  summarily  transfer  such  pos- 
session to  the  plaintiff  in  the  cross-action,  or 
the  receiver  in  bankruptcy  representing  him. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  t  23;  Dec  Dig.  |  20.*] 

2.  Motions  to  Revokk  Ex  fabte  Obdkb. 

Upon  motions  by  the  defendants  in  the 
cross-petition  to  revoke  an  ex  parte  order  direct- 
ing the  receiver  in  the  state  court  to  take  the 
lands  from  the  possession  of  the  defendants  in 
the  cross-bill,  the  Judge  did  not  make  any  rul- 
ing ;  and  whether  or  not  he  should  have  revoked 
the  order  is  not  now  for  decision. 

8.  Appeal  and  Ebbob  (|  19*)— Moot  Quks- 

TION— Bankbuptct. 

The  motion  to  dismiss  the  writ  of  error  In 
the  Supreme  Court,  upon  the  ground  that  ques- 
tfons  raised  in  the  bill  of  exceptions  are  moot, 
is  without  merit. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $}  63-80;   Dec.  Dig.  {  19.*] 


Error  from  Superior  Court,  Houston  Cotin- 
ty;  H.  A.  Mathews,  Judge. 

Insolvency  action  by  W.  H.  Harris  and 
others  against  the  Luxury  B'rult  Company 
and  others,  praying  the  appointment  of  a 
receiver  and  the  administration  of  the  cor- 
porate assets.  From  an  adverse  order,  plain- 
tiffs bring  error.    Beversed. 

W.  H.  Harris  and  two  others,  as  creditors, 
filed  an  insolvency  action  against  the  Luxury 
Fruit  Company,  a  corporation,  praying  for 
the  appointment  of  a  receiver  and  the  ad- 
ministration of  the  corporate  assets.  A  tem- 
porary receiver  was  appointed.  The  corpo- 
ration fliled  a  cross-bill,  averring  that  the 
title  to  certain  lands  and  possession  thereof 
had  been  fraudulently  obtained  from  it  by 
Harris,  aided  by  W.  R.  Brown,  whom  It  was 
asked  to  be  made  a  party.  It  was  prayed 
that  the  alleged  fraudulent  deed  be  canceled, 
and  that  the  land  be  placed  in  the  possession 
of  the  receiver  appointed  in  the  Insolvency 
proceeding.  An  ex  parte  order  was  granted, 
directing  the  receiver  to  tnke  possession  of 
the  land,  restraining  Harris  and  Brown,  until 
the  day  fixed  for  the  hearing  of  the  main  bill, 
from  conveying  or  otherwise  Interfering  with 
the  property,  and  requiring  the  defendants  in 
the  cross-bill  to  show  cause  why  the  prayers 
contained  therein  should  not  be  granted.  On 
the  day  following  the  ex  parte  order,  Harris 
and  Brown  filed  separate  motions  to  vacate 
it  On  the  day  set  for  the  hearing  of  these 
motions,  before  the  time  set  for  the  inter- 
locutory hearing  on  the  main  bill  and  cross- 
bill, the  Luxury  Fruit  Company  was  adjudi- 
cated a  bankrupt,  and  a  receiver  was  appoint- 
ed by  the  court  of  bankruptcy.  On  the  same 
day  the  receiver  orally  applied  to  fbe  state 
court  for  an  order  directing  the  receiver  of 
the  state  court  to  deliver  to  him  all  the  as- 
sets in  his  hands,  and  exhibited  to  the  court 
the  petition  of  the  debtor  for  the  appoint- 
ment of  a  receiver  in  the  United  States  court 
in  the  proceeding  in  bankruptcy  and  the  or- 
der of  the  referee  in  bankruptcy  appointing 
the  applicant  receiver  for  the  bankrupt  es- 
tata  The  court  refused  to  bear  the  motions 
by  Harris  and  Brown  to  vacate  the  motion 
directing  the  state  court  receiver  to  take 
possession  of  the  land,  but,  on  the  applica- 
tion Just  mentioned,  ordered  the  receiver  in 
the  state  court  to  turn  over  to  the  receiver 
in  bankruptcy,  in  addition  to  the  other  assets 
of  the  Luxury  Fruit  Company,  the  land  de- 
scribed in  the  cross-bill,  which  had  been  or- 
dered to  be  taken  in  charge  by  the  state 
court  receiver  under  the  ex  parte  order  above 
mentioned.  Brown  and  Harris  assign  error 
on  the  ruling  of  the  court 

Louis  L.  Brown,  of  Ft  Valley,  and  Jno.  R. 
L.  Smith,  of  Macon,  for  plaintiffs  In  error. 
Hardeman,  Jones,  Park  &  Johnston,  of  Ma- 
con, and  C.  L.  Shepard,  of  Ft  Valley,  for 
defendants  in  error. 
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ATKINSON,  J.  [1]  1.  It  appears  from  the 
record  that  Brown  claims  title  to  the  laud 
In  cantroTersiy  adversely  to  the  Luxury  Fruit 
Company,  under  a  sale  made  by  virtue  of  a 
power  of  sale  in  a  mortgage  given  by  it; 
that  Harris  was  in  actual  possession  but 
claimed  to  hold  under  Brown.  Thus  both 
title  and  possession  were  In  issue.  By  the 
cross-bill  the  Luxury  Fruit  Company  attack- 
ed, as  fraudulent,  a  certain  sale  and  deed 
pnrpoTtlng  to  bring  about  a  transfer  of  title 
from  that  corporation  to  BrowiL  It  alleged 
that  Harrla  had  previously  obtained  posses- 
sion as  its  lessee ;  it  prayed  that  a  receiver 
be  app<dnted  to'  take  charge  of  the  land; 
that  Harris  and  Brown  be  restnalned  and 
enjoined  from  selling  it  or  in  any  way  inter- 
fering with  the  title  claimed  by  the  corpora- 
tion, or  from  changing  its  status;  that  the 
sale  made  by  a  creditor  of  the  corporation, 
under  a  power  of  sale  included  in  a  mortgage 
or  security  deed,  should  be  declared  void, 
and  the  deed  executed  in  pui^uance  thereof 
to  Brown  should  be  surrendered  and  can- 
celed. In  the  alternative  it  prayed  for  an 
accounting  with  the  creditor.  It  also  prayed 
for  an  accounting  with  several  defendants 
mentioned,  and  for  general  relief.  It  is  clear 
that  the  litigation  involved  both  title  and 


Ordinarily  any  disturbance  of  the  posses- 
sion of  Harris  and  Brown  by  the  Luxury 
Fmlt  Company,  before  its  right  thereto  had 
been  declared  by  the  court,  would  be  pre- 
mature. So  would  It  be  If  the  receiver  in 
a  court  of  bankruptcy  should  assume  to  dis- 
turb the  possession  of  Harris  and  Brown, 
who  claimed  adversely  to  the  bankrupt  Bec- 
tion  70  of  the  Bankruptcy  Act  (Act  Jnly  1, 
1898,  C.  541,  30  Stat  505  [U.  S.  Comp.  St 
1901,  p.  3451]),  by  operation  of  law,  vests 
title  of  the  bankrupt  in  the  trustee  in  bank- 
ruptcy, but  does  not  purport  to  divest  the 
title  or  right  of  possession  of  third  persons 
holding  adversely  to  the  bankrupt  In  other 
words,  adjudication  in  bankruptcy  will  not 
operate  automatically  as  a  judgment  in  eject- 
ment, ousting  adverse  claimants  from  the 
possession  of  land.  The  federal  bankruptcy 
law  supersedes  the  state  Insolvency  law  in 
regard  to  the  administration  of  Insolvent 
estates.  See  1  Remington  on  Bankruptcy,  | 
1002.  But  this  refers  particularly  to  the 
estate  of  the  insolvent  and  has  no  applica- 
tion to  rights  of  others  holding  adversely  to 
the  insolvent  The  state  court  was  a  court 
of  competent  Jurisdiction,  and  the  action  was 
pending  on  the  cross-bill  when  the  Luxury 
Fruit  Company  was  adjudicated  a  bankrupt. 
^e  state  court,  having  taken  full  cognizance 
of  the  cause,  was  not  divested  of  its  juris- 
diction on  account  of  the  concurrent  Juris- 
diction conferred  by  the  federal  bankruptcy 
laws.  The  remedy  of  the  trustee  in  bank- 
ruptcy was,  under  section  11  of  the  bank- 
ruptcy act,  to  apply  to  the  state  court  to  be 


made  a  party  In  lien  of  the  Luxury  Fruit 
Company,  to  prosecute  the  rights  asserted 
in  the  cross-bill.  Eyster  v.  GafF,  91  U.  S. 
521,  23  L.  Ed.  403;  Merry  v.  Jones,  119  Ga. 
643,  46  S.  E.  861 ;  NeiU  v.  Barbaree,  135  Ga. 
771,.  70  S.  E.  638.  It  follows,  from  what  has 
been  said,  that  the  judge  erred  in  ordering 
the  state  court  receiver  to  turn  over  to  the 
receiver  In  the  court  of  bankruptcy  the  prop- 
erty sought  to  be  recovered  by  the  Luxury 
Fruit  Company  in  the  state  court  insolvency 
proceedings. 

[2]  2.  The  court  should  have  beard  and  de- 
termined the  motions  of  Harris  and  Brown 
to  revoke  the  ex  parte  order  directing  the 
receiver  In  the  state  court  to  take  charge  of 
the  property  referred  to  in  the  cross-bill,  but 
he  did  not  do  so;  therefore  the  propriety  of 
such  order  has  never  been  passed  upon  by 
the  trial  judge,  and  the  assignnients  of  error 
on  the  court  refusing  to  sustain  the  motion 
to  vacate  are  not  for  decision. 

[3]  3.  On  the  call  of  the  case  in  the  Su- 
preme Court,  a  motion  was  inade  to  dismiss 
the  bill  of  exceptions,  on  the  ground  that  no 
supersedeas  or  stay  of  judgment  was  taken, 
and  that  the  state  court  receiver  had  re- 
linquished his  possession  of  the  premises  to 
the  United  States  court  receiver,  and  there- 
fore the  qnestlon  raised  in  the  writ  of  error 
became  moot  The  property  which  was  de- 
livered into  the  possession  of  the.  United 
States  court  receiver  was  realtyi  and,  until 
the  plaintiffs  in  error  reverse  the  judgment 
complained  of,  they  will  not  be  in  a  position 
to  apply  to  a  Yederal  court  for  a  restoration 
of  possession.  It  is  to  be  presumed  that, 
upon  it  being  made  to  appear  to  the  bank- 
ruptcy court  that  the  order  placing  the  prop- 
erty bi  0\e  possession  of  the  receiver  in  the 
court  of  bankruptcy  was  improperly  granted,- 
the  latter  court  will  direct  its  receiver  to 
relinquish  his  possession  to  the  state  court 
receiver. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(mat.  SI) 

NETHERTON  et  ux.  v.  NETHBBTON.    (No. 

422.) 

(Supreme  Court  of  Georgia.     Jnly  14,  1914.) 

(Syttahut  by  the  Cotirt.) 
1.  OANCKLtATioir  or  Instbttvbhts  (I  61*)— 

iNSTBUOnONS— EVIDKRCB. 

On  the  trial  of  an  issue  as  to  whether  the 
execution  of  a  certain  instrument  in  writing  bad 
been  procured  by  fraud,  the  plaintiff  alleging 
that  she  thought  the  instrument  was  a  will  when 
in  fact  it  was  a  deed,  that  because  of  defective 
eyesight  she  could  not  read  it  and  that  she  did 
not  have  her  reading  glasses  with  her,  and  tes- 
tifying that  she  could  scarcely  read  with  the 
glasses  which  she  had  at  the  time  of  affixing  her 
signature  to  the  instrument,  and  that  she  was  75 
years  of  age,  and  just  recovering  from  an  at- 
tack of  illness,  it  was  not  error  for  the  court  to 
charge  the  jury  that  "she  further  alleges  and 
contends  that  she  could  not  read,  because  of  her 
extreme  old  age,  and  because  of  her  physical  in- 
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firmltiea,  and  because  of  the  fact  that  she  had 
not  yet  fully  recoyered  from  sickness,  and  be- 
cause of  the  fact  that  she  had  left  her  reading 
glasses  at  her  home  in  Unadilla." 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  S  108;  Dec.  Dig.  $ 
61.*] 

2.  Canoxixation  of  Instbuuentb  (|  61*)— 

I N8IBUCTI0NB— FbAUD. 

Nor  in  such  trial  was  it  error  for  the  court 
to  charge  the  jury  as  follows:  "I  charge  you 
that  fraud  will  authorize  a  court  of  equity  to 
annul  conveyances,  however  executed,  and  to 
relieve  against  awards,  judgments,  decrees,  or 
deeds,  obtained  thereby  or  by  imposition." 
While  so  much  of  this  charge  as  relates  to  the 
setting  aside  of  awards,  judgments,  and  decrees 
was  mere  surplusage,  the  statement  of  the 
rule  in  full  was  not  harmful  to  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  t  108;  Dec.  Dig 
I  61.»] 

3.  Canckli-ation  of  Instbuhbrtb  (|  51*)— 
iNSTSTJCTioKs— Confidential  Relations — 
Fbaud. 

Under  the  evidence  in  the  case  the  court 
did  not  err  in  charging  the  jury  upon  the  subject 
of  confidential  relations,  and  upon  the  subject  of 
fraud  actual  and  constructive ;  the  charge  be- 
ing substantially  as  contained  in  the  code  sec- 
tions relating  to  these  subjects. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  |  108;  Dec.  Dig. 
I  61.*] 

4.  Vebdict  Subtained. 

The  evidence  authorized  the  verdict 

Error  from  Superior  Court,  Dooly  County ; 
W.  F.  George,  Judge. 

Action  by  Mrs.  Sarah  Netherton  against 
George  B.  Netherton  and  wife.  Judgment  for 
plaintiff,  and  defendanta  bring  error.  Af- 
flrmed. 

Mrs.  Sarah  Netherton  brought  her  peti- 
tion against  George  B.  Netherton  and  his 
wife,  Sallle  R.  Netherton.  She  alleged,  that 
after  a  spell  of  sickness,  and  before  slie  bad 
entirely  recovered  from  the  effects  thereof, 
she  reoelred  a  message  from  Mrs.  Sallie  R. 
Netherton  notifying  her  to  come  from  Una- 
dilla, Ga.,  where  she  lived,  to  Macon,  Ga., 
where  the  defendants  were  then  residing; 
tliat,  thinking  the  defendants  desired  her  to 
make  them  a  visit,  she  went  to  the  city  of 
Macon  and  to  the  home  of  the  defendants, 
and  on  the  day  after  her  arrival  the  defend- 
ants stated  to  petitioner  that  they  desired 
her  to  make  a  'will.  George  B.  Netherton  is 
the  stepson  of  petitioner,  and  his  wife  her 
niece.  In  company  with  George  B.  Nether- 
ton and  his  wife  the  plaintiff  went  to  the 
ofSce  of  an  attorney,  for  the  purpose  of  hav- 
ing her  will  drawn.  When  the  will  was 
drawn  she  was  requested  by  the  two  defend- 
ants to  sign  the  same,  which  she  did,  as  she 
thought.  WQien  she  had  signed  her  name  to 
the  will  and  was  arising  from  the  table  the 
attorney  who  drew  the  will  presented  an- 
other paper  and  asked  her  to  sign  that,  she 
inquired  as  to  the  nature  of  this  paper,  and 
the  attorney  told  her,  in  the  presence  of  the 
defendants,  that  it  was  a  part  of  the  will; 
relying  on  this  statement,  being  75  years  old. 


infirm,  and  in  bad  health,  she  signed  the 
paper,  believing  it  to  be  a  part  of  the  will. 
Recently  she  discovered  that  the  paper  so 
signed,  which  she  believed  to  be  a  part  of  the 
will,  was  a  deed  giving  to  Mrs.  Sallie  U. 
Netherton  a  certain  house  and  lot  In  the 
town  of  UnadiUa,  Ga.  She  charges  that 
the  execution  of  the  deed  was  procured  by 
fraud  and  misstatement  on  the  part  of  the 
attorney  and  the  defendants,  and  that  the 
deed  was  without  consideration;  and  she 
prays  that  the  same  be  brought  into  court 
and  cancelea.  The  deed  was  attached  as 
an  exhibit  to  the  petition.  By  amendment 
she  alleged  that  on  leaving  home  she  had 
left  her  reading  glasses  there;  that  at  the 
time  of  the  execution  of  the  instrument  which 
she  sought  to  have  canceled  the  defendanta 
knew  that  she  did  not  bare  her  reading  glass- 
es, and  ttiat  she  could  not  read  without  them, 
and  that  she  reposed  confidence  in  Mrs. 
Sallie  Netherton,  her  niece,  and  in  her  step- 
son, George  Netherton,  not  to  misrepresent 
the  facts.  The  defendants  filed  their  plea 
and  answer,  denying  all  allegations  of  fraud, 
and  averring  that  the  deea  was  freely  and 
voluntarily  executed  and  delivered. 

The  plaintiff  testified  she  was  about  76 
years  old.  Sallie  Netherton  was  her  niece^ 
and  George  Netherton,  her  stepson;  that 
her  niece  had  lived  with  her  off  and  on  for 
15  or  20  years,  commencing  to  stay  with  her 
when  she  was  16  years  old,  and  stayed  with 
her  off  and  on  untU  she  was  married.  George 
Netherton  was  22  or  23  years  old  when  plain- 
tiff was  married  to  his  father,  and  lived  with 
her  for  about  five  years.  During  the  time  the 
two  defendants  lived  with  her,  she  had  no 
children  of  her  own,  and  they  took  the  place 
of  her  children ;  she  treated  them  as  her 
children,  and  loved  them  as  such.  She  re- 
ceived a  message  from  George  Netherton, 
asking  her  to  visit  him  in  Macon.  She  had 
been  sick,  and  was  sick  at  that  time,  widi 
grippe.  Upon  reaching  Macon  she  went  to 
the  home  of  the  defendants.  That  evening 
George  said  to  her  that  be  and  his  wife  want- 
ed her  to  make  a  will.  She  asked,  "What 
for?"  George  Netherton  said,  "She  wants  it 
written  by  a  lawyer."  Plaintiff  had  previ- 
ously to  this  time  executed  a  will.  She  re- 
pUed:  "Well,  U  I  do,  it  will  be  made  Just 
like  the  other  one  that  I  made  six  years  ago. 
I  will  make  it  Just  like  that,  and  let  a  lawyer 
sign  it."  The  next  morning  they  went  down- 
town, the  two  defendants,  their  daugnter-in- 
law,  and  plaintiff,  and  wuen  they  arrived  at 
the  office  George  said,  "We  have  got  that 
will  wrote,"  and  plaintiff  replied,  "All  right ; 
if  it  is  right  I  will  sign  it,  and  if  it  ain't  I 
won't"  They  went  into  the  office  of  the  at- 
torney, and: 

"The  lawyer  come  and  sat  down  by  me  and 
read  the  will  to  me;  it  was  in  print,  and  I 
didn't  understand  it  exactly  like  I  wanted  to, 
and  I  asked  him  to  read  it  the  second  time,  and 
be  read  it,  treated  me  mightv  nice,  real  it  loud 
so  I  could  understand  it;   and  he  says,  'We  will 
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have  to  go  in  this  next  room  and  sign  it,'  and  I 
■at  down  at  the  table  and  looked  over  it  and 
8aw  that  it  was  a  will,  and  signed  it,  and  went 
to  set  up  and  the  lawyer  says,  'stop,  Mrs. 
Netherton,  there  is  more  of  it,'  and  I  says,  'Are 
you  certain  of  that?'  and  George  says,  'Ma, 
that  is  all  right,'  and  I  says,  'Is  that  a  will; 
you  are  certain  it  is  a  will?  and  he  says,  'Tea, 
and  George  says  to  me,  'It  is  all  right.'  They 
wanted  me  to  sign  twice — that  the  law  required 
it,  two  signatures  to  the  wilL  Both  papers 
that  I  signed  looked  just  alike  to  me.  I  Just 
thought  that  he  had  turned  over  the  leaf  on  the 
other  side.  I  didn't  have  any  reading  glasses 
with  me,  and  I  didn't  take  the  paper  and  read 
it  carefully.  I  looked  over  it  and  read  it  care- 
fully, I  looked  over  it,  and  he  has  read  it  to 
me.  Without  my  reading  glasses  I  could  just 
make  out  to  read,  could  read  a  little  bit  with  the 
Klassea  I  had,  couldn't  read  enough  to  read  the 
entire  instrument  I  just  looked  over  it  enough 
to  see  that  it  was  a  will.  I  couldn't  read  it 
because  my  glasses  wouldn't  let  me  read  it.  In 
the  room  where  the  will  was  read  there  wasn't 
such  a  good  light;  there  was  a  better  light  in 
that  room  than  there  was  in  the  room  where  it 
was  signed.  I  made  out  to  put  me  name  to  it, 
takes  their  word  that  it  was  a  will,  had  con- 
fidence in  George,  and  thought  be  wouldn't  fool 
me,  and  confidence  in  Sallie." 

The  plaintiff  farther  testifled  that  U  she 
bad  known  the  Instrument  was  a  deed  she 
would  not  have  signed  It,  and  that  only  re- 
cently that  she  has  discovered  that  it  was  a 
deed,  and  gave  other  testimony  tending  to 
show  her  confidence  In  the  defendants,  mis- 
representations as  to  the  character  of  the 
instrument  signed  npon  the  part  of  the  at- 
torney who  drafted  the  same,  made  In  the 
presence  of  the  defendants,  and  that  they  did 
not  correct  these  misstatements,  or  gave  her 
tme  information  as  to  the  character  of  that 
instrument.  The  defendants  in  the  case 
lx>th  testifled  In  rebuttal  of  all  the  state- 
ments of  the  plaintiff  tending  to  show  acts  of 
posltiTe  fraud,  and  denied  also  the  testimony 
as  to  misrepresentations  made  by  the  attor- 
ney who  drafted  the  Instrument  In  question ; 
and  the  attorney  himself  denied  all  acta 
amounting  to  fraud.  Both  the  defendants 
and  the  attorney  and  another  witness  gave 
testimony  showing  that  the  plaintiff  knew 
the  contents  of  the  Instrument  that  she  sign- 
ed, and  that  no  deception  had  been  practiced. 
The  Jury  returned  a  verdict  in  favor  of  the 
plaintiff,  and  a  decree  was  entered  thereon 
that  the  deed  be  set  aside  and  canceled.  The 
defendants  made  a  motion  for  a  new  trial, 
.which  was  overruled,  and  to  this  Judgment 
the  movants  excepted. 

Cmm  ft  Jones,  of  Cordele,  for  plaintiffs  in 
error.  Watts  Powell  and  D.  L.  Henderson, 
both  of  Vienna,  and  B.  R.  Collins,  of  Blakely. 
for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
f1,21  1,2.  The  rulings  made  In  headaotes  1 
and  2  require  no  elaboration. 

[3]  3,4  Under  the  evidence  of  the  plain- 
tiff the  Jury  were  authorized  to  find  that  the 
defendants,  or  at  least  one  of  them,  George 
B.    Netherton,   stood  In  a  confidential  rela- 


tionship to  the  plaintiff.  He  was  her  step- 
son; he  had  Uved  In  the  house  with  her  for 
several  years  when  his  father  was  in  life; 
she  had  loved  him  as  a  son.  According  to  his 
own  testimony,  he  enjoyed  her  fullest  confi- 
dence.   He  testifled: 

"I  had  been  looking  after  her  business  for  her, 
signed  her  bank  checks,  and  looked  after  her 
collections  for  her,  signed,  collected  her  rents, 
and  made  Investments;  and  there  was  no  sus- 
picion; she  always  said  what  George  done  was 
right,  her  business  was  attended  to  without 
any  expense  in  the  world  to  her." 

And  there  was  testimony  tending  to  show 
that  she  had  looked  upon  him  as  a  son  and 
treated  him  as  a  trusted  child ;  that  she  de- 
sired to  have  him  and  his  wite  come  and 
live  with  her  again  in  her  extreme  old  age. 
Under  this  evidence  the  court  did  not  err 
in  charging  the  Jury  in  reference  to  the  sub- 
ject of  confidential  relations,  as  contained 
In  section  4627  of  the  Civil  Code,  which 
reads  as  follows: 

"Any  relations  shall  be  deemed  confidential, 
arising  from  nature  or  created  by  law,  or  re- 
sulting from  contracts,  where  one  party  is  so 
situated  as  to  exercise  a  controlling  influence 
over  the  will,  conduct,  and  interest  of  another; 
or  where,  from  similar  relation  of  mutual  con- 
fidence, the  law  requires  the  utmost  good  faith ; 
such  as  partners,  principal  and  agent,"  etc. 

While  so  much  of  that  section  as  relates  to 
confidential  relations  arising  from  contracts, 
or  created  by  law,  and  the  relations  of  part- 
nersy  principals,  agents,  etc.,  was  surplusage 
and  should  have  been  omitted,  the  mere  In- 
clusion of  these  Irrelevant  parts  of  the  law  In 
regard  to  confidential  relations  could  scarely 
have  been  harmful  to  the  defendants.  Nor 
nnder  the  evidence  was  it  error  to  charge  the 
law  substantially  as  contained  In  section 
4622  of  the  Civil  Code,  relaUve  to  actual  and 
constructive  fraud. 

[4]  There  was  no  merit  in  the  other  criti- 
cisms upon  the  charge.  Some  verbal  inac- 
curacies, it  is  true,  are  pointed  out ;  but  the 
court  in  a  clear  and  lucid  manner  Instructed 
the  Jury  as  to  the  real  issues  in  the  case; 
and,  there  being  evidence  to  authorize  the 
verdict,  the  Judgment  refusing  a  new  trial 
is  affirmed. 

Judgment  affirmed.  All  the  Justices  C(m- 
cur. 

a«  Qa.  m) 

JONES  T.  JONES  et  al.  (two  cases). 

(No.  314.) 

(Supreme  Court  of  Georgia.    April  27,  1914.) 

(Byllalvi  by  the  Conri.) 

1,   JUDOMEMT   (I    713*)— CONOLTISIVKIfESS— ES- 
TOPPBL. 

T.  R.  Jones  executed  to  himself,  as  executor 
of  the  will  of  J.  P.  Jones,  deceased,  a  mortgage 
reciting  that  he  had  taken  charge  of  the  estate 
and  become  indebted  to  it  and  desired  to  secure 
such  indebtedness  by  mortgage.  It  was  re- 
corded. Subsequently  he  made  an  entry  of  can- 
cellation of  the  mortgage,  signed  by  himself  as 
executor,  and  later  as  an  individual  executed  an- 
other mortgage  to  a  different  person.  The  wid- 
ow and  children  of  the  testator,  alleging  them- 
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■elTei  to  be  tibe  only  beneficiariea  under  the  will, 
filed  an  equitable  proceeding  attacking  the  can- 
cellation of  the  mortgage  seeuting  the  indebt- 
edness of  Jones  to  the  estate,  or  any  effort  to 
create  a  priority  in  favor  of  another,  and  prayed 
for  a  foreclosure  of  the  mortgage.  Jones  filed 
an  answer,  in  which  he  made  no  substantial 
contest,  except  that  he  did  not  admit  the  amount 
recited  to  be  due  in  the  mortgage,  but  prayed 
that  that  be  determined.  A  consent  decree  was 
taken,  declaring  that  the  mortgage  was  .valid 
and  should  be  foreclosed  for  an  amount  to  be 
thereafter  determined,  and  that  the  property 
should  be  brought  to  sale.  Jones  had  been  ad- 
judged a  bankrupt,  and  after  the  taking  of  this 
consent  decree  his  trustee  in  bankruptcy  inter- 
vened in  the  litigation  and  sought  to  attack  the 
previous  decree  and  mortgage,  and  to  have  the 
property  delivered  to  him  to  be  administered  in 
the  court  of  bankruptcy.  To  this  intervention 
general  and  roecial  demurrers  were  filed,  and 
were  sustained,  except  so  far  as  to  allow  the  in- 
tervener to  contest  the  amount  due  on  the  debt 
secured  by  the  mortgage.  To  this  judgment  the 
trustee  in  bankruptcy  excepted,  and  brought  the 
case  to  this  oonrt  The  writ  of  error  was  dis- 
missed on  the  ground  that  the  case  was  still 
pending  in  the  court  below  for  determination  of 
the  amount  due  on  the  alleged  debt,  and  that  it 
was  therefore  prematurely  brought  to  this 
court  Leave  was  granted  to  the  plaintiff  in  er- 
ror to  file  exceptions  pendente  lite  in  the  case. 
Wikle  V.  Jones,  131  Ga.  37,  61  S.  E.  1124. 
After  the  remittitur  was  made  the  judgment  of 
the  superior  court  of  Bartow  county,  an  agree- 
ment was  made  and  entered  on  the  minutes,  durr 
ing  the  July  term,  that  the  case  should  be  heard 
before  the  vresidizig  judge  without  •  jury  before 
August  1,  1908.  On  August  17th,  a  decree  was 
rendered,  which  recited  that  the  case  was  sub- 
mitted to  the  court  without  the  intervention  of 
a  jury,  by  consent  of  all  parties,  and  that  all 
parties  plaintiff,  the  defendant  Jones,  and  the 
intervener  were  present.  It  thereupon  adjudged 
the  amount  due  on  the  mortgage  to  be  $5,158.43, 
besides  interest,  and  decreed  that  the  mortgage 
be  foreclosed,  and  the  property  be  sold  and  the 
proceeds  applied  to  the  extinguishment  of  the 
mortgage  debt,  and  that  if  there  should  be  any 
balance  it  should  be  applied  as  the  law  directs. 
The  trustee  in  bankruptcy  again  excepted.  This 
jodgmeot  was  affirmed.  Wikle  v.  Jones,  133  Ga. 
266,  65  S.  E.  677.  Upon  the  return  ol  the  last 
remittitur,  the  judgment  of  the  Supreme  Court 
was  made  the  judgment  of  the  8Ui>erior  court  at 
a  regular  term  and  in  open  court  An  execution 
based  on  the  decree  was  issued,  upon  which  va- 
rious payments  were  made.  It  was  levied,  and 
the  mortgaged  property  was  advertised  for  sale. 
The  mortgagor  filed  an  equitable  petition,  seek- 
ing to  have  an  accounting  as  to  payments  made 
by  him,  and  praying  for  injunction  and  general 
relief.  The  defendants,  the  widow  and  children 
of  the  decedent,  filed  an  answer  and  cross-peti- 
tion in  which  they  sought  to  disregard  the  de- 
cree and  have  an  accounting  for  items  antedat- 
ing it.  Held,  under  the  facts  above  stated  the 
plaintiffs  in  that  case  (defendants  in  this)  will 
not  be  heard  to  say  that  the  decree  was  invalid 
because  rendered  in  vacation,  or  to  have  a  gen- 
eral accounting,  without  regard  to  the  amount 
fixed  by  it  as  due  at  the  time  of  its  rendition  nnd 
secured  by  the  mortgage.  This  is  true,  although 
the  decree  foreclosing  the  mortgage  was  taken 
before  the  time  for  final  settlement  of  the  estate 
which  was  provided  in  the  will. 

[Ed.  Note. — For  other  oases,  see  Judgment 
Cent  Dig.  {|  1063,  1066,  1009.  1234-123T,  1239, 
1241,  1247;   Dec  Dig.  S  713.»] 

2.  Judgment  (J  720*)— Concldsiveness— Pa- 
rol Aqbeeuent. 

The  right  to  commismons,  in  so  far  as  ad- 
judicated by  that  decree,  could  not  be  attacked 
by  reason  of  an  alleged  parol  agreement  on  the 


part  of  the  executor  not  to  charge  any  com* 
missions. 

[Ed.  Note.— For  other  cases,  see  Judgment; 
Cent  Dig.  |  1251;   Dec.  Dig.  i  720.*] 

3.  Patment  ({  38*)  —  Appuoation  —  Dibeo- 
TICKS  OF  Debtor. 

If  the  mortgagor,  after  the  foreclosure  of  the 
mortgage,  made  certain  payments,  with  direction 
that  they  should  be  entered  as  credits  on  the 
mortgage  fi.  fa.  which  was  accordingly  done,  this 
would  reduce  the  amount  dua  on  the  execution 
accordingly ;  and  even  if  the  mortgagor  was 
indebted  to  the  plaintiffs  in  additional  amount 
on  account  of  certain  attorney's  fees,  the  plain- 
tiffs could  not  thereafter  have  the  credits  taken 
from  the  fi.  la.  and  applied  to  the  payment  of 
such  unsecured  attorney's  fees,  even  though  the 
amount,  after  being  so  received  and  applied  on 
the  mortgage  execution,  may  have  been  paid  to 
the  attorneys 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  |  161 ;    Dec.  Dig.  {  38.*] 

4.  Executors  and  Aduinistratobs  ({  481*) — 
CoMMissioRs— Contract— Validity. 

If  the  executor  was  entitled  to  certain  com- 
missions, and  if,  during  the  administration  and 
after  the  rendition  of  the  decree  allowing  him 
commissions  to  a  certain  date,  he  stated  to  the 
attorney  for  the  beneficiaries  of  the  estate  that 
he  did  not  expect  to  charge  commissions  on  the 
final  accounting,  this  mere  statement  without 
consideration  or  without  evidence  to  show  that 
it  had  been  acted  upon,  would  not  alone 
amount  to  a  binding  contract;  and  there  wa» 
no  error  in  so  charging  in  substance. 

[£d.  Mote.— iB'or  other  cases,  see  E^xecutor■ 
and  Administrators,  Cent  Di«.  i  2082;  Dec. 
Dig.  I  401.*] 

5.  No  Ebbob. 

Some  of'  the  grounds  of  the  motion  tot  a 
new  trial  were  not  so  stated  as  to  raise  any 
specific  point  for  decision^  but  the  preceding 
headnotes  decide  the  principal  contentions,  and 
no  errors  appear  which  require  a  reverral  at 
the  instance  of  the  plaintiffs  in  error. 

6.  Evidence  (|  442*)  —  Executors  and  Ad- 
uinibtbators  ({  ill*)— Infants  (I  57*)— 
Action  against  Administratob— Liability- 
— ^Alteration  by  Contract — Parol  Evi- 
dence. 

The  benefidaries  of  the  estate  entered  into 
a  written  contract  with 'the  executor  as  an  in- 
dividual, by  which  they  agreed  to  prosecute  the 
litigation  to  a  final  termination,  and,  if  possible, 
to  set  up  and  establish  tlie  priority  of  their 
mortgage  over  the  second  mortgage  on  the  prop- 
erty, and,  if  such  litigation  snould  prove  suc- 
cessful, to  bring  the  property  to  sale  under  the 
mortgage  fi.  fa.,  bid  it  in,  take  the  legal  title 
thereto,  and  thereupon  execute  to  the  executor 
in  his  individual  capacity  a  bond  for  title,  "ob- 
ligating themselves  to  reconvey  said  property  to 
said  T.  R.  Jones  upon  his  payment  to  them  of 
the  full  amonnt  due  by  him  to  them,  as  the  same 
matures  according  to  the  will  of  J.  P.  Jones,, 
deceased,  on  the  debt  held  by  them  against  him, ' 
to  secure  which  the  mortgage  now  held  by  them 
was  glvin :  it  being  understood  that  said  T.  R. 
Jones  sball  remain  acting  executor  of  the  es- 
tate of  J.  P.  Jones,  deceased,  unless  he  desires 
to  resign,  which  he  may  do  at  any  time."  It 
was  further  agreed  between  the  parties  that 
in  the  event  the  beneficiaries  of  the  estate 
should  fail  to  succeed  in  the  litigation  mention- 
ed, T.  R.  Jones  should  execute  and  deliver  to 
them  a  second  mortgage  upon  the  property  to  se- 
cure the  indebtedness  owing  by  him  to  them, 
subject  to  the  mortgage  sought  to  be  made  sec- 
ond by  the  litigation,  to  a  specified  extent. 
Held,  that  whether  or  not,  under  the  general  law 
unaffected  by  contract  the  beneficiaries  of  the 
estate  might  have  filed  an  equitable  proceeding 
to   set   aside    the   entry   of  cancellation    made 
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by  the  execotor  and  to  re-establish  the  mort- 
gage, and,  upon  a  successful  termination  of 
such  .proceeding,  have  held  the  executor  indl- 
vidually- liable  for  the  expenses  (including  attor- 
ney's fees)  of  correcting  his  improper  entry,  yet 
where  the  parties  did  not  pursue  such  a  remedy, 
but  entered  into  a  contract  of  the  character 
above  stated,  which  included  other  things  be- 
sides the  mere  correction  of  the  improper  entry 
and  the  re-establishment  of  the  mortgage,  and 
provided  for  buying  in  the  pr<^>erty  and  recon- 
veying  it  upon  the  making,  by  the  mortgagor 
(who  was  also  the  executor),  of  certain  pay- 
ments therein  specified,  and  which  did  not  in- 
clude any  provision  for  the  payment  of  attor- 
ney's fees  and  expenses  by  him,  this  superseded 
by  contract  any  general  legal  right  to  recover 
snch  Attorney's  fees  and  expenses,  if  it  would 
have  otherwise  existed. 

(a)  The  written  contract  is  on  its  face  com- 
plete. It  included  mutual  obligations  presum- 
ably beneficial  to  the  parties  respectively.  Ad- 
ditional agreements  on  the  part  of  one  party  or 
to  the  other  cannot  be  added  thereto  by  parol 
evidence;  there  being  no  proceeding  to  correct 
the  written  contract  on  the  gronnd  of  fraud,  ac- 
cidentiOr  mistake. 

(b)  While  it  appears  In  the  record  that  one 
of  the  beneficiaries  of  the  estate  was  a  minor 
at  the  time  when  he  signed  the  contract,  yet  it 
appears  that  be  became  of  age  in  1910,  that  the 
contract  has  been  acted  on,  a  decree  has  been 
rendered,  payments  have  been  made  upon  it,  and 
the  plaintiffs  in  that  litigation  have  souglit  to 
enforce  the  execution  issued  upon  snch  decree 
mnce  his  arrival  at  age.  Nor  was  his  minority 
ever  set  up,  pending  the  litigation,  as  a  reason 
why  it  should  not  proceed. 

(c)  Under  this  ruling,  the  plaintiffs  in'  the 
former  litigation,  who  were  the.  defendants  in 
the  present  litigation,  but  who  filed  a  cross- 
petition,  were  not  entitled, to  recover  attorney's 
fees  and  expenses  on  account  of  such  former  Ut- 
igation. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  K  1874-189T;  Dec.  Dig.  L442:« 
Executors  and  Administrators,  Ont  Dig.  U 
448-162  -,  Dec.  Dig.  I  111  ;*  Infants,  Cent.  Dig. 
K  136-148, 161 ;  Dec  Dig.  |  67.»] 

7.  Appeal  and  Ebbor  (J  1151*)— Bxectjtobo 

AND  ADUiniSTRATOBS  (S  492*)— MODIFIOA- 
TIOH  OF  JT7D01IKNT— WAIVKB  OV  BIOHT  TO 
OOMMISSION. 

Begardless  of  the  question  of  whether  there 
were  any  inaccuracies  in  the  charge  on  the  sub- 
ject of  commissions  or  the  agreement  on  the 
part  of  the'  executor  not  to  charge  commissions, 
the  uncontradicted  evidence  as  to  the  capse 
which  brought  about  (his  litigation  after  the 
decree  was  rendered  establishing  the  mortgage, 
and  that  he  has  since  its  rendition  made  cer- 
tain payments  on  his  own  indebtedness  thus  es- 
tablished, negatives  any  right  on  his  part  to 
charge  commissions  since  the  rendition  of  the 
decree;  and  nothing  shown  in  this  record 
establishes  any  right  on  his  part  to  snch  commis- 
sions. 

(a)  Whatever  may  be  the  effect  of  the  fact 
that  In  the  decree  which  was  rendered  an  allow- 
ance was  made  for  certain  commissions  claimed 
prior  thereto,  so  far  as  negativing  or  abrogating 
an  alleged  agreement  on  the  part  of  the  executor 
not  to  charge  commissions  If  he  should  be  ap- 
pointed is  concerned,  this  does  not  prove  that 
since  the  rendition  of  the  decree  he  has  rendered 
services  entitling  him  to  further  commissions,  or 
that  his  conduct  has  not  debarred  him  from 
claiming  commissions. 

(b)  Under  the  evidence  and  the  principles  of 
law  controlling  this  case,  the  litigation  should 
be  brought  to  an  end.  and  it  is  unnecessary' to 
direct  a  further  trial  because  of  the  indusion  in 
the  recovery  of  certain  items  to  which  tiie  de- 
fendants in  the  court  below  (plalntifis  in  cross- 


petition)  were  not  entltie^.  The  judgment  is 
accordingly  affirmed,  with  direction  that  it  and 
the  verdict  be  modified  as  follows:  The  amount 
found  to  be  due  on  the  mortgage  fi.  fa.  is  fixed 
at  $1,886.52  principal,  with  interest  thereon. 
The  executor  is  not  entiUed  to  credit  for  com- 
missions since  the  decree  of  August  17,  1908. 
The  plaintiffs  in  the  cross-peUtion  in  the  court 
below  are  not  entitled  to  recover  the  items  of 
expenses  of  the  previous  litigation,  which  were 
allowed  to  them  by  the  verdict  and  judgment  in 
the  present  case,  nor  interest  thereon,  nor  the 
$l,O0O  attorney's  fees  and  interest  thereon.  Let 
the  judgment  below  be  so  modified  as  to  conform 
to  these  directions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ont.  Dig.  ff  4498-4808;  Dec.  Dig.  { 
1151  ;•  Executors  and  Administrators,  Cent 
Dig.  i  2083 ;    Dec.  Dig.  i  492.*] 

Error  from  Superior  Court,  Bartow  Conn- 
ty;  A.  W.  Flte,  Judge. 

Action  by  T.  R.  Jones  against  Mrs.  M.  C. 
Jonee  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error,  and  plaintiff 
flies  cross-bill  of  exceptiona  Affirmed,  with 
direction. 

3.  T.  Norrls,  of  Cartersvllle,  for  plaintiffs 
in  error.  T.  W.  Mllner  &  Sons,  Paul  F.  Akin, 
and  Neel  &  Neel,  all  of  Cartersvllle,  for  de- 
fendant In  error. 

FISH,  C.  J.  Judgment  affirmed  in  each 
case,  with  direction.    All  the  Justices  concur. 


UO  Oa.  Ml) 

GRACBN  ▼.  MATOR  AND  ALDERMEN  OF 

CITY  OF  SAVANNAH  et  al.  (No.  463.) 

(Supreme  C!ourt  of  Georgia.    July  17,  1914.) 

(8vlUbu$  iy  BditorUa  Staff.) 

1.  Afpbai.  and  BIbbob   (I  839*)— PamiriA- 
TioN  FOB  Rkview— Scops  of  Rktikw. 

Where  on  review  of  proceedings  for  the  val- 
idation of  mnnicipal  bonds  it  does  not  appear 
whether  the  iriijections  to  sndi  validation  were 
stricken  on  demurrer  aa  being  insufficient  or 
whether  they  were  heard  in  oonnection  with  the 
entire  case  on  the  law  and  facts,  the  Supreme 
Court  will  deal  witii  the  assignments  of  error  in 
the  light  of  the  entire  record,  instead  <^  confin- 
ing itself  to  the  case  as  one  strictly  of  sustain- 
ing a  demurrer  to  the  objections. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  2915,  8278,  3279,  3280, 
3286-3288,  3290-3293,  3297-8800,  3377;  Dec. 
Dig.  {  839.*] 

2.  MUNICIPAI'   COBFORATIONS   (|  918*)— BOND 

EuxyrioN— -Vauditt. 

That  a  city  election  was  to  determine 
whether  bonds  should  be  Issued  to  purchase  a 
site  and  also  to  erect  a  public  auditorium  there- 
on did  not  render  the  election  void  as  being  for 
two  distinct  purposes  which  could  not  be  sub- 
mitted to  he  voted  on  in  one  ballot 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {J  1919-1923;  Dee. 
Dig.  i  918.*] 

3.  MiTNiciPAi.  Cospobations  ({  931*)— Bond 
Election— Vauditt—Usb  or  Funds. 

Merely  that  a  city  may  contemplate  and  in- 
tend to  use  for  an  unlawful  purpose  the  pro- 
ceeds of  bonds  voted  for  a  lawful  purpose  is 
not  ground  for  refusing  to  validate  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1944-1947;  Dec 
Dig.  i  931.*] 
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4.   MUNICIPAI.  CORPOBATIONa   (S  918*)— BowD 

Election— Rbquisitb  Majobitt— Detkbmi- 

WATION. 

Where  the  Legislatnre  has  provided  for  the 
registration  of  TOtera  in  a  municipality,  the 
number  of  voters  registered  thereunder  is  the 
test  for  ascertaining  whether  the  requisite  two- 
thirds  majority  has  been  obtained;  and  such 
registration  will  be  considered,  rather  than  the 
general  rule  provided  by  CSv.  Code  1910,  {  443, 
in  the  absence  of  such  a  registration  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1919-1923;  Dec. 
Dig.  S  918.»] 

6.  Statutes  (I  76*)— Spboiai  LEOisLATioir— 

MtTNiciPAL  Bond  Election. 

Acts  1910,  p.  1144,  providinjr  for  the  regis- 
tration of  voters  in  the  city  of  Savannah  prior 
to  a  city  bond  election,  !s  not  violative  of  Const. 
art.  1,  I  4,  par.  1  (Civ.  Code,  1910,  f  6391),  pro- 
hibiting special  legislation  where  provision  has 
already  been  made  by  the  general  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SI  TT^-TS^ ;    Dec.  Dig.  (  76.*] 

6.  Municipal  Corporations  (i  918*)— Bond 
Elbotion— Rkgistbation- Validitt. 

That  two  employes  of  the  city  treasurer's 
office  were  deputized  by  the  city  treasurer  in 
charge  of  a  registration  to  assist  in  the  registra- 
tion did  not  render  the  registration  void  so  as  to 
leave  the  city  without  any  registration  for  a 
bond  election,  where  a  resolution  of  the  mayor 
and  aldermen  recited  that  the  existing  force  of 
the  city  treasurer's  office  was  inadequate  to  com- 
plete the  registration  and  authorized  the  mayor 
to  appoint  two  employes  of  the  treasurer's  office 
to  complete  the  work. 

[Ed.  Note. — For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  {{  1919-1923;  Dec. 
Dig.  i  918.*] 

7.  MuNiciPAi,  Corporations  (}  918*)— Vaxi- 
dation  of  Bonds— Rxoistbation  and  Elec- 
tion. 

In  proceedings  to  validate  dty  bonds,  an 
objection  that  the  city  treasurer's  office  was  not 
kept  open  the  full  time  required  by  Acts  1910, 
p.  1144,  {  1,  providing  for  the  registration  of 
voters  in  the  city  of  Savannah,  could  not  pre- 
vent validation  of  the  bonds  after  the  election, 
where  it  was  not  shown  that  the  variance  was 
material  or  had  any  probable  effect  on  the  regis- 
tration or  election. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  1919-1928;  Dec. 
Dig.  i  9ia*] 

8.  Municipal  Corporations  ({  918*)— Vau- 
dation—Reoistration— Objection. 

In  proceedings  to  validate  city  bonds,  an 
objection  that  the  list  of  registered  voters  pro- 
vided for  by  Acts  1910_,  p.  1144,  §  1,  was  not 
made  and  filed  by  the  city  treasurer,  but  by  the 
city  marshal  and  a  person  appointed  by  the 
mayor  to  keep  open  the  voters'  book  during  the 
registration,  was  properly  overruled,  where  ft  did 
not  show  that  the  list  filed  was  not  a  correct  list 
of  the  registered  voters  as  made  up  in  the  treas- 
urer's office  by  himself  or  those  acting  under 
him  by  his  authority. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent.  Dig.  {{  1919-1923;  Dec. 
Dig.  8  918.*] 

9.  Municipal  Cobpobations  (i  918*)— Vau- 
DATioN  of  Bonds— Objection. 

In  proceedings  to  validate  dty  bonds,  an 
objection  that  less  than  two-thirds  of  the  whole 
number  of  registered  voters  voted  for  the  issu- 
ance of  the  bonds  was  properly  overruled, 
though  only  1,105  affirmative  votes  were  cast, 
and  the  whole  number  signing  the  registration 
book  was  1,681,  where  it  appeared  that  133  vot- 
ers whose  names  appeared  on   the  original   list 


were  disqualified  for  nonpayment  of  taxes,  and 
that  the  list  was  purged  of  snch  names. 

[Ed.  Note. — For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  U  1919-1923;  Dec. 
Dig.  {  918.*! 

Error  from  Superior  Court,  Ghatfaam 
County;  W.  G.  Charlton,  Judge. 

Petition  by  the  Solidtor  General  of  the 
Eastern  Circuit  against  the  Mayor  and  Al- 
dermen of  the  City  of  Savannah  and  otliers 
for  validation  of  bonds,  and  T.  B.  Gracen 
filed  objections.  A  Judgment  was  entered 
validating  the  bonds,  and  Gracen  brings  er- 
ror.    Affirmed. 

Geo.  H.  Rlcbter,  of  Savannah,  for  plaintiff 
In  error.  John  Rourke,  Jr.,  D.  8.  Atkinson, 
and  W.  a  Hartrldge,  Sol.  Gen.,  all  of  Sa- 
vannah, for  defendants  in  error. 

FISH,  C  J.  [1]  1.  From  the  record  and 
bill  of  exceptions  the  exact  course  of  proce- 
dure In  the  court  below  Is  not  dear.  The 
bill  of  exceptions  recites  that  the  solicitor 
general  of  the  Eastern  circuit  filed  a  peti- 
tion against  the  mayor  and  aldermen  of 
the  dty  of  Savannah  for  the  validation  of 
$200,000  of  bonds,  and  a  rule  nisi  was  Is- 
sued thereon;  that  the  plainttfl  In  error, 
alleging  himself  to  be  a  dtlsen  of  the  dty 
and  a  resident  of  the  county  and  munici- 
pality, filed  objections  to  the  validation  of 
the  bonds,  and  was  duly  made  a  party  In  the 
proceedings;  that  -  at  the  hearing  of  the 
proceedings  the  municipal  corporation  filed 
Its  answer  to  the  petition  and  its  demurrer 
to  the  objections  of  the  citizen;  that  "after 
argument  on  the  hearing  of  the  said  demur- 
rer," the  Judge  entered  his  opinion  "over- 
ruling all  of  the  objections" ;  and  that  there- 
after a  Judgment  was  duly  entered  confirm- 
ing and  validating  the  bonds.  Error  is  as- 
signed on  the  overruling  of  the  objections  of 
the  plaintiff  in  error  and  on  entering  a  Judg- 
ment validating  the  bonds.  The  record  con- 
tains an  opinion  filed  by  the  presiding  Judge, 
which  bei^ns  with  the  recital; 

"After  due  formalities,  the  auesticm  before  me 
is  whether,  in  view  of  the  objections  made  by 
the  intervener,  an  issue  of  bonds  by  the  respond- 
ent shall  be  validated." 

The  objections  are  then  grouped  and  dis- 
cussed.   The  opinion  closes  thus: 

"All  of  the  objections  are  therefore  over- 
ruled, and  an  order, will  be  taken  validating  the 
issue  of  bonds." 

The  opinion  was  dated  November  1.  1913. 
A  Judgment  of  validation  was  taken,  dated 
November  8,  which  opens  with  the  following 
recital: 

"The  above  cause  coming  on  regularly  for 
trial  at  the  time  as  set  in  the  order  and  adver- 
tised to  the  public,  and  it  appearing  to  the  sat- 
isfaction of  the  court  that  notice  of  hearing 
has  been  duly  published  as  required  by  law, 
and  the  mayor  and  aldermen  of  the  dty  of  Sa- 
vannah having  made  answer  thereto,  and  upon 
consideration  of  the  proofs  submitted  in  support 
of  the  allegations  of  the  i>etition  and  answer, 
and  it  appearing   that  certain  objections  have 
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[been]  filed,  which  have  been  overruled  by  the 
court,  as  wiU  more  fully  appear  by  reference  to 
the  opinion  of  the  court  rendered  on  the  1st  day 
of  November,  1913:  Therefore,  upon  consider- 
ing the  questions  of  law  and  fact  in  said  cause," 
etc. 

It  does  not  appear,  therefore,  whether  the 
objectloas  were  stricken  on  demurrer  as  be- 
ing insufficient  on  their  face,  or  whether  they 
were  heard  in  connection  with  the  entire 
case  on  law  and  facts,  and  were  dealt  with 
In  the  light  oi  the  petition  of  the  solicitor 
general  and  answer  of  the  city  and  wliat- 
ever  evidence  was  introduced,  though  none 
Is  set  oat  in  the  bill  of  exceptions.  Under 
such  facts  and  recitals  this  court  will  deal 
with  the  points  made  in  the  light  of  the 
entire  record,  rather  than  as  being  confined 
to  the  case  as  one  strictly  of  sustaining  a 
demnrrer  to  the  allegations  of  the  objector. 

[2]  2.  An  election  held  by  a  municipal  cor- 
poration for  the  purpose  of  determining 
whether  bonds  should  be  Issued  for  the  pur- 
chase of  a  site  and  the  erection  of  a  public 
auditorium  thereon  was  not  void  on  the 
ground  that  this  constituted  two  distinct  and 
separate  purposes  'which  could  not  be  sub- 
mitted at  one  election  and  to  be  voted  on  in 
one  ballot  A  site  for  an  auditorium  is  in- 
separably connected  with  the  auditorium 
itself,  and  an  auditorium  cannot  be  erected 
without  a  site. 

[3]  3.  An  allegation  that  the  municipal  au- 
tboilties  do  not  contemplate  or  intend  to 
use  the  proceeds  of  any  of  the  bonds  for  the 
purchase  of  a  site,  but  contemplate  and  in- 
tend to  use  the  proceeds  thereof,  or  so 
much  as  may  be  necessary,  for  the  erection 
of  an  auditorium  on  a  site  already  owned  by 
tbem,  does  not  furnish  ground  for  a  refusal 
to  validate  bonds  which  have  been  author- 
ized by  an  election  for  the  purpose  of  se- 
lecting a  site  and  erecting  an  auditorium. 
If  the  public  authorities  should  seek  to  use 
in  an  unlawful  manner,  or  for  an  unlawful 
purpose,  the  proceeds  of  the  bonds  thus  au- 
thorized, the  remedy  is  not  by  a  refusal  to 
validate  the  bonds  for  the  purpose  for  which 
they  were  authorized. 

[4]  4.  Under  the  ruling  in  Gavin  v.  City 
of  AUanta,  86  Ga.  132, 12  S.  E.  262,  and  the 
cases  following  it  (Floyd  County  v.  State,  112 
Ga.  794,  38  S.  B.  37;  McKnlght  v.  Senola, 
U6  Ga.  916,  42  S.  E.  256;  Wilklns  v. 
Waynesboro,  116  Ga.  359,  42  S.  B.  767; 
Farmer  v.  Thomson,  133  Ga.  94,  101,  65  S. 
E.  180),  where  the  Legislature  has  provided 
for  the  registration  of  voters  in  a  municipal- 
ity, the  number  of  voters  roistered  there- 
under is  the  test  for  ascertaining  whether 
the  requisite  two-thirds  majority  of  the 
qualified  voters  of  such  municipality  has 
been  obtained  at  an  election  for  which  such 
r^stration  was  provided,  and  at  which 
assent  of  such  majority  was  requisite  to 
empower  the  municipality  to  Incur  an  In- 
dphtedneas  under  the  Constitution  of  1877. 
T-''ier»  aoch  provision  has  been  made  by  the 


Legislature  as  to  the  registration  of  voters 
in  a  municipality  who  are  qualified  to  vote 
at  such  election,  such  registration  will  be 
conslc'ered,  rather  than  the  general  rule 
provided  by  the  Civil  Code  1910,  $  443,  in 
the  absence  of  such  a  registration  law  as  to 
the  municipality. 

[6]  (a)  Under  the  rulings  above  cited,  the 
act  of  1910  (Acts  1910,  p.  1144)  providing  for 
the  registration  of  voters  in  the  city  of  Sa- 
vannah prior  to  an  election  touching  the  is- 
suance of  municipal  bonds  is  not  unconstitu- 
tional, as  being  violative  of  the  clause  of  the 
Constitution  of  this  state  prohibiting  special 
legislation  ki  cases  for  which  provision  has 
already  been  made  by  the  general  law.  Arti- 
cle 1,  §  4,  par.  1;  Civil  Code  1910,  {  6391. 

[6]  6.  One  Of  the  objections  of  the  plain- 
tiff in  error  alleged  that  the  voters'  book  pro- 
vided for  by  the  act  of  1910  was  not  kept 
open  for  the  signature  of  voters  by  the  treas- 
urer of  the  city  of  Savannah  or  a  deputized 
registrar  appointed  by  him  from  among  the 
employes  of  his  ofllce,  as  by  the  act  provid- 
ed, but  was  kept  open  by  a  person  or  per- 
sons appointed  by  the  mayor  of  the  city  of 
Savannah  pursuant  to  a  resolution  of  the 
mayor  and  aldermen  adopted  on  a  named 
date,  and  that  said  registration  was.  there- 
fore void.  One  ground  of  demurrer  raised 
the  poii;t  that  the  resolution  was  not  set  oift 
so  that  it  could  be  determined  whether  its 
terms  were  violative  of  the  act  to  the  extent 
of  constituting  an  entirely  different  reglstra- 
tlon  from  that  contemplated  by  the  act,  or 
whether,  at  most,  there  was  a  mere  irregu- 
larity in  the  manner  In  which  the  act  was 
carried  into  effect  If  this  objection  be  con; 
sidered  simply  in  the  light  of  the  demurrer, 
the  objection  is  Insufficient,  and  was  subject 
to  be  stricken. 

(a)  If  the  answer  of  the  city  be  consider- 
ed in  connection  with  this  ground  of  objec- 
tion, it  appears  from  a  copy  of  the  resolution 
of  the  mayor  and  aldermen,  thereto  'attach- 
ed, that  it  recited  that  the  then  existing  of- 
fice force  of  the  city  treasurer  was  not  ade- 
quate to  complete  the  registration  before  the 
election,  and  authorized  the  mayor  to  appoint 
two  employes  in  the  treasurer's  office  of  Sa- 
vannah for  the  purpose  of  doing  and  com- 
pleting the  work.  The  answer  of  the  dty 
alleged  that  these  two  emplpy^s  in  the  dty 
treasurer's  office  were  deputized  by  the  city 
treasurer  in  charge  of  the  registration.  If 
such  be  taken  to  be  the  facts,  this  did  not 
render  the  registration  void,  so  as  to  amount 
to  no  registration  and  leave  the  city  without 
any  registration  for  the  bond  election. 

[7]  6.  A  general  allegation  that  the  voters' 
book  was  not  kept  open  in  the  office  of  the 
treasurer  in  the  dty  hall  of  Savannah  from 
0  o'dock  a.  m.  to  4  {I.  m.  each  day,  Sunday 
excepted,  as  required  by  the  aforesaid  act 
but  not  showing  that  the  variance  was  ma- 
terial, or  trivial,  or  that  it  had  any  prob- 
able effect  upon  the  registration  or  the  elec- 
tion, was  not  suffident  as  an  objection  to  pre- 
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vent  the  vaUdatlon  of  the  bonds  after  the 
election. 

[»]  7.  The  objection  that  the  list  of  regis- 
tered voters  provided  for  by  the  act  was  not 
made  by  and  filed  with  the  clerk  of  the  dty 
of  Savannah  by  the  treasurer,  as  required  by 
the  act,  but  by  the  marshal  of  the  dty  and 
one  of  the  persons  appointed  by  the  mayor  to 
keep  open  the  voters'  book  as  dealt  with  In 
the  previous  headnote,  was  properly  over- 
ruled. It  did  not  show  that  the  list  filed 
with  the  clerk  was  not  a  correct  list  of  reg- 
istered voters  as  made  up  In  the  treasurer's 
office  by  himself  or  those  acting  under  him, 
or  that  the  acting  assistant  of  the  treasurer 
was  not  authorized  by  him;  that  the  physi- 
cal act  of  filing  the  list  with  the  clerk,  not  by 
the  treasurer  In  person,  constituted,  at  most, 
more  than  a  mere  irregularity,  which  did  not 
affect  the  validity  of  the  election.  If  the  an- 
swer of  the  mayor  and  council  be  considered 
and  the  facts  alleged  therein  be  treated  as 
established,  it  has  attached  to  It  a  copy  of  the 
certificate  by  the  treasurer  and  the  deputy 
registrar,  addressed  to  the  clerk  of  the  coun- 
cil, referring  to  the  list  aa  previously  fur- 
nished, and  certlEfying  that  a  specified  num- 
ber of  persons  were  not  qualified  to  vote  be- 
cause of  nonpayment  of  taxes,  thus  treating 
the  list  as  having  been  furnished  by  the  treas- 
urer. 

[I]  8.  Two  grounds  of  objection  were  to 
the  eftect  that  the  two  persons  referred  to  in 
the  next  preceding  headnote  filed  with  the 
clerk  a  list  which  contained  the  names  of  the 
registered  voters,  but  also  distinguished  cer- 
tain of  them  as  disqualified  because  of  the 
alleged  nonpayment  of  taxes  due  the  dty; 
that  certain  of  these  names  were  stricken 
from  the  list;  that  the  whole  number  sign- 
ing the  book  was  1,681,  of  which  number 
two-thirds  would  be  1,121;  and  that  1,105 
affirmative  votes  were  cast  for  the  Issuance 
of  the  bonds,  which  was  less  than  two-thirds 
of  the  whole  number.  It  did  not  appear  that 
any  of  the  names  of  the  qualified  voters  who 
were  authorized  to  vote  were  stricken  from 
the  list.  If  the  verified  answer  of  the  dty 
and  the  exhibits  thereto  be  considered  either 
as  having  been  introduced  in  evidence  or  as 
having  been  sustained  by  aliunde  evidence, 
It  alleged  that  the  total  number  of  qualified 
voters  was  1,638,  as  shown  by  the  certificate 
of  the  treasurer  and  deputy  registrar,  and 
that  1,177  votes  were  cast,  of  which  1,105 
were  in  favor  of  the  Issuing  of  bonds  and  72 
against  it,  as  was  shown  by  the  election  re- 
turns signed  by  the  managers.  Attached  to 
the  answer  were  exhibits  of  copies  of  the  re- 
turns and  the  certificates  of  the  treasurer 
and  deputy  registrar  mentioned  In  the  previ- 
ous headnote,  which  showed  that  133  voters 
and  names  appearing  on  the  original  list  were 
disqualified  because  of  nonpayment  of  taxes 
for  the  year  preceding  that  in  which  the  elec- 
tion was  held,  and  that  the  list  as  purged  of 
such  names  contained  1,538  registered  voters. 


9.  CJonsiderlng  the  record  as  a  whole,  there 
was  no  error  in  overruling  the  objections  filed 
by  the  plaintiff  in  error  to  the  vaUdatlon  of 
the  bonds.  If  there  were  any  irregularities, 
they  were  not  shown  to  be  such  as  to  render 
the  entire  registration  and  election  void  or  to 
have  affected  the  result  thejreof. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

att  Oa.  41) 
MURRELLB  et  aL  v.  BROUGHTON- 
(No.  417.) 
(Supreme  Court  of  Georgia.     July  14,  1914.) 

(8yllalu$  (y  the  Oottrt)  . 

1.  Wills  (|  467*)— Constbuotion. 

A  testator  in  an  item  of  bia  will  gave  to 
his  wife  his  land  located  in  two  named  counties, 
and  also  certain  personalty.  Following  this  dis- 
position, and  in  the  same  item,  the  testator  de- 
clared: "This  bequest  is  to  my  wife  for  and 
during  her  life  or  widowhood,"  etc.  Held,  that 
the  wife's  estate  in  the  land  by  virtue  of  this 
item  was  for  life  or  widowhood. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  I  975;    Dec  Dig.  S  457.*] 

2.  Wiixs  (J  e34*)— CoNSTRuCTiow. 

In  the  items  of  the  will  set  forth  in  the 
statement  of  facta  the  testator  devised  a  life  es- 
tate to  bis  daughter  Jocora,  with  remainder 
over  to  her  children,  and,  upon  her  failure  to 
leave  children,  then  by  executory  devise  to  the 
testator's  childwn  «r  representatives  of  chil- 
dren. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent 
Dig.  it  1488-lBlO;   Dec.  Dig.  {  634.»] 

3.  Estoppel  (|  98*)  —  Partitioh  (|  116*) — 
Pebsonb  EsTOPPsn— Actual  Pabtition. 

The  partition  of  the  testator's  land,  under 
the  award  and  Judgment  rendered  in  the  action 
brought  by  his  administrator  de  bonis  non,  with 
the  will  annexed,  against  the  legatees  and  dev- 
isees of  the  testator,  is  effective  as  a  division  in 
severalty  of  all  the  estate,  present  and  prospec- 
tive, accruing  under  the  will  to  the  parties 
thereto. 

(a)  A  testator  devised  proiwrty  t«  bis  foar 
children,  one  of  whom  was  named  Jocora. 
With  respect  to  the  devise  to  her  the  testator 
provided  as  follows:  "I  will  that  the  property  to 
which  my  daughter  Jocora  (my  youngest  child) 
be  vested  in  trust  in  her  mother,  but  she  Is  to 
have  the  use  of  the  same.  She  dying  without 
issue,  it  is  to  revert  to  my  estate  and  be  equally 
distributed  among  my  children  and  their  rep- 
resentatives. But  if  my  said  daughter  should 
marry  and  leave  children,  then  the  property  to 
vest  in  them  at  the  death  of  their  mother,  said 
Jocora."  Upon  the  death  of  Jocora  without 
children,  the  property  devised  to  her  passed,  un- 
der the  will,  to  the  testator's  children  and  grand- 
children in  life  at  the  time  of  her  death  per 
stirpes.  Great-grandchildren  of  the  testator  who 
take  under  will  are  not  estopped  by  any  act  of 
their  deceased  mother,  who  was  a  grandchild; 
since  they  take,  not  as  heirs  of  their  mother, 
but  directly  under  the  will. 

[Ed.  Note.— For  other  eases,  see  Estoppel, 
Cent.  Dig.  f  290:  Dec.  Dig.  *  98 ;♦  Partition, 
Cent  Dig.  {{  Zlti,  450-153;    Dec.  Dig.  {  116.*] 

4.  Estoppel  (|  27*)— By  Dkkd— EvinENCB. 

Some  of  the  deeds  were  relevant  and  ad- 
missible, but  that  from  Mrs.  Duke  was  not  ad- 
missible as  tending  to  show  an  estoppel  by  rati- 
fication against  her  children,  who  were  claiming 
the  land,  not  as  her  heir&  but  as  executory 
devisees  under  the  will  of  J.  B.  Slack. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  ${  68-67;   Dec.  Dig!  |  27.*] 


*ror  otber  case*  see  ssme  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dls.  Kay-No.  Series  &  Rep'r  Indexae 
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Error  from  Sap«rlor  Goort,  Morgan  Conn* 
ty;  Jas.  B.  Park,  Judge. 

Action  by  G.  W.  H.  Murrelle  and  othem 
against  Mrs.  M.  P.  Brongbton.  Judgment  for 
defendant,  and  plalntUIs  bring  error.  Re- 
versed. 

In  1865  Joseph  B.  Slack  died  testate.  Tbe 
second,  third,  and  fourth  Items  of  his  will  are 
as  follows: 

"Item  2.  To  my  beloved  wife,  Telltha  O.  T., 
who  has  always  been  a  kind  wife  and  a  lov- 
ing, trustful  companion,  I  give  my  entire  lands 
situate  and  being  in  the  counties  of  Morgan 
and  Jasper  in  said  state.  In  addition  I  give 
to  my  said  beloved  wife  twenty  (20)  negroes 
snch  as  she  ma^  choose  to  select  from  my  entire 
negroes.  She  is  to  have  all  my  household  and 
kitchen  furniture  of  every  kind,  ten  mules  se- 
lected by  her,  and  such  stock. of  cattle  hogs, 
sheep  and  goats  as  she  may  desire,  with  provi- 
sioDs  ample  and  snfScient  for  one  year.  She  is 
to  have  my  carriage  and  harness,  and  the  cot- 
ton crop  now  on  hand.  This  bequest  is  to  my 
wife  for  and  during  her  life  or  widowhood; 
bat  if  my  said  wife  should  marry  again,  then 
in  that  case  she  is  to  have  by  estimation  prop- 
erty equal  to  one  fifth  of  my  estate,  disposable 
at  her  will;  but  she  is  to  have,  in  case  of  mar- 
riage, no  more  than  the  one  fifth,  and  this  is  to 
be  estimated  with  reference  to  all  and  every- 
thing she  may  receive,  even  to  tbe  allowance  for 
support  for  one  year. 

'^^Item  3.  At  this  time  I  have  four  living  chil- 
dren, to  wit:  Ann  Clotilda,  wife  at  Bene  D. 
Murrelle,  Georgia  U.  T.  Smith,' wife  of  Thom- 
as v.  Smith,  Henry  Lee  Slack,  my  only  son, 
and  Jocora  Slack,  my  youngest  daughter.  Now 
it  is  my  will,  that  after  my  wife  shall  have  re- 
ceived her  portion  of  my  estate  that  the  residue, 
consisting  of  sundry  negroes,  stock,  property  of 
every  kind  and  description  belonging  to  my  es- 
tate, be  divided  among  my  four  children  above 
named;  but  in  this  mse:  The  property  beloi»- 
ing  to  Ann  Ch>tUda  Mnnwile,  wife  of  Rene  D. 
Murrelle,  is  to  be  a  trust  estate  vesting  in  her 
for  life  and  her  children  in  equal  parts  at  her 
death,  but  in  no  way  to  be  liable  to  the  debts  of 
her  husband  now  or  in  future.  The  property  be- 
longing to  Georgia  U.  T.  wife  of  Thomas  P. 
Smith,  is  likewise  secured  to  the  wife,  free  from 
the  husband's  control  and  liabilities.  Henry  Lee 
Slack's  portion  of  my  estate  is  to  vest  in  trust 
in  my  wif^  Telitha,  as  trustee  of  Henry  Lee, 
and  the  said  trustee  or  her  successors  do  not 
permit  the  corpus  of  the  property  to  be  encroach- 
ed upon.  If  said  Henry  Lee  Slack  should  die 
and  leave  children  at  his  death,  then  in  that 
case  the  property  by  this  will  bequeathed  is  to 
Test  in  said  child  or  children  living  at  the  death 
of  said  Henry  Lee  Slack;  but  if  said  Henry 
Lee  shall  die  without  issue,  then  in  that  case 
tbe  property  Is  to  return  and  vest  in  my  other 
children  or  their  legal  representatives.  But  if 
my  wife,  trustee  for  said  Henry  Slack,  after 
his  marriage  and  death  without  children,  shall 
believe  that  his  wife  is  worth  and  deserving 
justly  some  of  the  proiwrty,  then  in  that  case 
my  wife  may  give  as  trustee  one  half  of  the 
property  held  in  trust  for  said  Henry  Lee  Slack 
to  his  widow  in  fee,  the  other  half  to  vest  In 
my  estate  and  be  distributed  among  my  chil- 
dren, or  their  representatives  if  any. 

"Item  4t.  I  will  that  the  property  to  my  daugh- 
ter Jocora  (my  youngest  child)  be  vested  in 
trust  in  her  mother,  but  she  is  to  have  the  use 
of  the  same.  She  dying  without  issue,  it  Is  to 
revert  to  my  estate  and  be  equally,  distributed 
among  my  children  and  their  representatives. 
But  if  my  said  daughter  should  marry  and  leave 
children,  then  the  property  to  vest  in  them  at 
the  death  of  their  mother,  said  Jocora." 

Mrs.  Telltha  C.  T.  Slack,  the  wife  Of  the 
testator,  died  In  1888,  without  having  mar- 


ried again.  Her  chUdren  Mrs.  Georgia  XT.  T. 
Smith,  Mrs.  Jocora  Slade  (formerly  Jocora 
Slack),  and  Henry  Lee  Slack  snrrlved  ber. 
Her  daughter  Mrs.  Ann  Clotilda  Murrelle» 
bad  died,  leaving  aa  her  heirs  at  law  O.  W. 
Mnrrelle,  Mrs.  Snsle  Mnrrelle  Hosford,  and 
Mrs.  Tommle  E.  Duke.  The  three  clilldren 
of  the  testator  mentlohed  In  the  will,  and  the 
children  of  the  deceased  daughter,  Ann  Clo- 
tilda Mnrrelle^  after  tbe  death  of  Mrs.  Te- 
lltha C.  T.  Slack,  divided  the  land  amongst 
them.  The  division  was  accomplished  in  this 
way:  G.  D.  Perry,  administrator  de  bonis 
non,  with  the  wiU  annexed,  of  Joseph  B. 
Slack,  filed  a  petition  for  direction  and  for 
Interpleader  against  the  legatees.  This  peti- 
tion was  mislaid,  and  was  never  recorded. 
There  appears  on  the  minutes  of  the  court  an 
agreement  between  tbe  parties  thereto  to  sub- 
mit the  various  matters  of  Issue  to  arbitra- 
tors. Tbe  name  of  Mrs.  Tommle  B.  Duke 
was  not  signed  to  this  agreement  Tbe  arbi- 
trators In  1884  made  their  award  (more  ope- 
dflcally  referred  to  in  tbe  opinion,  infra), 
which  was  made  the  Judgment  of  tbe  court 
in  1888,  as  follows: 

"Whereupon  it  is  ordered  and  adjudged  by 
the  court  that  the  award  in  this  case  be  entered 
on  the  minutes  of  this  court,  and  be  made  the 
judgment  thereof.  Ordered  further  that  the  par- 
ties defendant  pay  the  cost  March  term,  1889. 
March  7,  1898.'' 

In  1887  Mrs.  Jocora  Slade  sold  and  c<hi- 
veyed  the  share  assigned  to  her  In  the  award 
to  W.  A.  BroUghton,  fnom  whom  the  defend- 
ant Mrs.  Brongbton  derives  her  title.  Mrs. 
Tommle  Duke  died  in  1801,  leaving  surviving 
childoen.  Mrs.  Jocora  Slade  died  in  1806, 
without  cblldreo.  Henry  L,  Slack  died  in 
1810,  without  children.  Tbe  present  action 
la  brought  by  G.  W.  Murrelle  and  Mrs.  Susie 
Murrelle  Hosford,  the  children  of  Mrs.  Tom- 
mle E.  Duke,  and  the  children  of  Mrs.  Geor- 
gia U.  T.  Smith  (who  died  in  1910)  to  recover 
the  land  assigned  in  tbe  award  to  Mrs.  Jo- 
cora Slade,  and  Is  against  Mrs.  Broughton, 
who  Is  the  successor  in  title  of  W.  A.  Brought 
ton,  tbe  grantee  of  Mrs.  Slade.  i:[pon  the 
dose  of  the  evidence. tbe  court  directed  a 
verdict  in  favor  of  the  'defendant  The 
plaintiffs  moved  for  a  new  trial,  wbich  was 
refused,  and  they  excepted. 

J.  B.  PotUe,  of  Mflledgeville,  and  P.  a 
Foster,  Sr.,  of  Madison,  for  plaintiffs  in  er- 
ror. E.  W.  Butler,  of  Madison,  and  S.  H. 
Sibley,  of  Union  Point  for  defendant  in  er- 
ror. 

EVANS,  P.  J.  (after  stating  the  tacts  as 
above).  [1]  1.  The  testator  gave  to  hla  wife 
both  realty  and  personalty.  In  the  same  Item 
of  his  wife  he  declared  that :  "This  bequest 
Is  to  my  wife  for  and  during  her  life  or 
widowhood."  Although  the  technical  slgnlfl- 
cation  of  the  word  "bequest"  relates  to  perw 
aonal  property,  we  do  not  think  this  testator 
had  In  mind  such  a  narrow  use  of  the  word. 
Tbe  will  as  a  whole  discloses  that  he  meant 
that  his  wife  was  to  have  an  estajte  for  life 
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or  widowhood  in  all  the  property  given  to 
her  by  the  will. 

[2]  2.  The  widow  never  married,  and,  In 
the  discussion  of  the  limitations  over,  we 
will  treat  her  estate  as  for  life,  determinable 
upon  her  death.  The  testator  declares  that, 
after  bis  wife  has  received  her  portion  of  the 
estate,  the  residue  is  to  be  divided  amongst 
his  four  children.  The  share  going  to  his 
daughter  Mrs.  Murrelle  is  declared  to  be  a 
trust  estate,  the  title  to  which  vests  in  Mrs. 
Murrelle  for  life,  and  In  her  children  at  her 
death.  The  share  given  to  his  daughter  Mrs. 
Smith  is  "likewise  secured  to  the  wife,  free 
from  the  husband's  control  and  liabilities." 
For  the  purposes  of  this  case  it  is  unneces- 
sary to  decide  whether  Mrs.  Smith  takes  a 
fee,  or  only  a  life  estate,  with  a  limitation 
over  to  her  children  upon  her  death.  We 
will  omit  any  discussion  of  the  nature  of  the 
estate  of  Henry  Slack  under  the  will,  as  that 
is  not  Involved  in  the  present  litigation.  The 
testator  by  the  fourth  item  declared  that  the 
property  given  to  his  daughter  Jocora  was 
to  be  held  in  trust  by  her  mother. 

"She  [Jocora]  dying  without  issue,  it  is  to 
revert  to  my  estate  and  be  equally  distributed 
amon^  my  children  and  their  representatives. 
But  if  my  said  daughter  should  marry  and 
leave  children,  then  the  property  to  vest  in  them 
at  the  death  of  their  mother,  said  Jocora." 

At  first  blush  some  confusion  may  arise 
as  to  whether  Che  limitation  over  in  the 
fourth  item  is  applicable  to  the  estate  be- 
queathed to  Jocora  in  remainder,  on  account 
of  the  nomination  of  her  mother  as  trustee 
over  the  whole  estate  given  this  daughter, 
which  included  the  remainder  estate,  to 
which  she  had  no  right  of  possession  until  her 
mother's  death.  This  confusion  Is  dispelled 
when  we  remember  that  the  wife  is  given  an 
option  to  convert  her  life  estate  into  a  small- 
er one  In  severalty  by  remarrying ;  in  which 
event  the  daughter  Jocora  would  have  a 
present  interest  in  one-flfth  of  her  father's 
estate.  Moreover,  there  Is  a  strong  intima- 
tion In  the  will  that  the  bequest  to  the  widow 
does  not  cover  the  whole  of  the  testator's 
property.  We  think  It  clear  that  the  testa- 
tor devised  to  his  daughter  Jocora  a  life 
estate,  with  remainder  over  to  her  children, 
and,  upon  failure  to  have  children,  then  by 
executory  devise  to  the  testator's  children 
and  representatives  of  children.  Therefore, 
upon  the  death  of  Mrs.  Jocora  Slade,  the 
property  devised  to  her  passed  under  the 
will  to  the  testator's  children  or  their  repre- 
sentatives, unless  they  lost  their  right  to  it 
under  the  award  and  Judgment  which  will 
be  presently  considered. 

[3]  3.  Upon  the  death  of  Mrs.  Slack,  the 
life  tenant,  three  of  the  testator's  children, 
viz.,  Mrs.  Smith,  Mrs.  Jocora  Slade,  and 
Henry  Slack,  were  in  life.  The  other  daugh- 
ter, Mrs.  Murrelle,  had  died,  leaving  three 
children,  Mrs.  Tommie  B.  Duke,  G.  W.  Mur- 
relle, and  Susie  Murrelle.  The  administra- 
tor de  bonis  non,  with  the  will  anne.\eil,  of 
the  testator  filed  a  petition  against  them. 


praying  for  direction,  etc.  The  exact  na- 
ture of  the  allegations  and  prayers  cannot 
be  stated,  on  account  of  the  loss  of  the  orig- 
inal petition  and  the  omission  of  the  clerk 
of  the  superior  court  to  record  It,  but  the 
three  surviving  children  of  the  testator  and 
two  of  Mt8.  Murrelle's  children,  viz.,  Susie 
Murrelle  and  G.  W.  Murrelle,  entered  into  a 
written  submission  of  their  differences  to 
arbitration.  The  agreement  does  not  pur- 
port to  have  been  signed  by  Mrs.  Tommie 
E.  Duke,  but  it  is  urged  that  she  is  bound 
by  the  award  and  Judgment,  because  a  wit- 
ness swears  she  did  sign  the  agreement,  and 
because  she  participated  in  the  arbitration, 
accepted  and  acted  on  the  partition  made  by 
the  arbitrators  in  the  award,  which  was  con- 
firmed as  the  Judgment  of  the  court,  wherein 
the  case  was  "instituted''  in  her  name  as  a 
party  defendant.  For  the  sake  of  the  ar- 
gument, we  wUl  consider  her  as  having 
signed  the  agreement  to  arbitrate  and  as  a 
party  to  the  case  out  of  which  the  arbitra- 
tion was  submitted. 

The  agreement  to  arbitrate  recited  that 
the  administrator  de  bonis  non,  with  the 
will  annexed,  of  J.  B.  Slack  had  filed  a  pe- 
tition In  the  superior  court  of  Morgan  coun- 
ty praying  for  a  construction  of  the  will  of 
her  testator,  and  for  direction  in  the  further 
administration  of  the  estate.  It  further 
recited  that  the  surviving  children  of  the 
testator,  and  the  children  of  the  deceased 
child  of  the  testator,  had  agreed  to  submit 
to  arbitration  all  matters  at  Issue  between 
them  in  reference  to  the  estate.  For  the 
purpose  of  adjusting  the  Interest  of  all  par- 
ties concerned,  and  to  expedite  the  arbitra- 
tion, the  legatees  agreed  to  divide  the  land 
of  the  estate  into  four  equal  shares  accord- 
ing to  value ;  one  share  each  to  be  the  prop- 
erty respectively  of  Mrs.  Smith,  Mrs.  Jocora 
Slade,  and  Henry  £<.  Slack;  and  the  re- 
maining share  to  be  the  property  of  the 
children  of  the  late  Mrs.  Murrelle.  The 
general  location  of  each  of  these  shares 
was  Indicated.  It  was  agreed  that,  as  Henry 
L>.  Slack  had  theretofore  conveyed  awayi 
a  part  of  the  estate,  he  was  to  account  for 
the  same  in  the  adjustment  contemplated. 
It  was  further  agreed  that,  as  Mrs.  Jocora 
Slade  and  Henry  L.  Slack,  In  connection 
with  the  widow  of  the  testator,  bad  conveyed 
eertaln  lands,  they  were  to  account  for  the 
same  in  the  adjustment.  It  was  further 
stipulated  that  the  agreement  was  to  be  in- 
corporated In,  and  form  the  basis  of;  an 
award  to  be  made  by  the  arbitrators,  which 
award  was  to  be  made  the  Judgment  of  the 
court,  and  that  quitclaim  deeds  were  to  be 
interchanged  by  all  parties  to  the  agreement. 
There  was  a  provision  that  Mrs.  Smith  and 
the  children  of  Mrs.  Murrelle  did  not  waive 
or  relinquish  their  right,  title,  and  interest 
In  and  to  any  of  the  land  theretofore  con- 
veyed by  Henry  I*  Slack  and  Mrs.  Jocora 
Slade.  The  award  followed  closely  the 
terms  of  the  submission.    The  arbitrators 
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valued  t3ie  realty,  and  divided  it  into  four 
sharest  three  oT  which  were  separately  as- 
signed to  Mrs.  Smith,  Mrs.  Jocora  Slade,  and 
Charlie  Slacfc  (to  whom  Henry  Slack  had 
conveyed  his  interest),  and  the  remainins 
share  was  divided  into  three  parts,  which 
were  separat^y  allotted  to  each  of  the  three 
children  of  Mrs.  Murrelle.  The  arbitrators 
In  the  award  reported  that  Mrs.  Jocora  Slade 
and  Henry  L.  Slack  had  sold  off  their  un- 
divided Interest  in  56%  acres  of  land,  and 
that  was  taken  into  account  In  the  division. 
The  arbitrators  also  reported  that  the  tes- 
tator's widow,  by  virtue  of  her  power  under 
the  will,  had  conveyed  to  Henry  Ia  Slack 
certain  land,  the  value  of  which  they  deduct- 
ed from  his  share.  The  award  also  declared 
that  each  of  the  parties  should  execute  to 
the  others  quitclaim  deeds  to  the  lands  as- 
signed. The  award  was  made  the  Judgment 
of  the  court. 

Upon  the  death  of  the  life  tenant  the  chil- 
dren of  Mrs.  Murrelle  owned  a  fee-simple 
interest  in  one-fourth  of  the  entire  estate. 
Mrs.  Smith  had  an  estate  in  possession,  either 
for  life  or  In  fee,  of  one-fourth  of  the  es- 
tate ;  the  other  two  children,  Mrs.  Slade  and 
Henry  Slack,  had  only  a  life  estate.  The 
parties  manifestly  wished  to  have  posses- 
sion of  their  respective  shares,  so  as  to  en- 
able them  to  improve  their  property  without 
possible  danger  of  the  improvements  being 
for  the  advantage  of  the  whole  estate.  The 
arbitrators  undertook  not  only  to  divide  the 
estate  in  possession,  but  also  such  estates  in 
expectancy  as  the  parties  thereto  might 
liave.  This  Is  indicated  by  the  award  that  tbe 
parties  interchange  quitclaim  deeds,  and  the 
decree  made  this  provision  of  the  award  ef- 
fective. Any  of  the  parties  thereto  could 
have  compelled  the  execution  of  the  quit- 
claim deeds.  But  equity  considers  that  done 
which  ought  to  have  been  done.  If  these 
Xiartles  had  made  quitclaim  deeds  as  pro- 
vided In  the  Judgment,  then  such  deeds  would 
have  operated  to  convey  not  only  the  pres- 
«nt  interest,  but  any  future  or  contingent 
interest  which  the  parties  might  have,  under 
the  will,  in  the  land.  The  Judgment  con- 
cluded the  parties  thereto  as  to  recovering 
any  interest  which  might  have  accrued  un- 
der the  will  in  the  future  upon  the  happening 
of  any  contingency  named  therein. 

The  subject-matter  of  litigation  is  the  land 
which  was  assigned  to  Mrs.  Jocora  Slade. 
She  died  without  children  in  1905,  and  at  that 
time,  according  to  the  terms  of  the  testa- 
tor's win,  her  Interest  reverted  to  his  es- 
tate, and  was  subject  to  equal  division 
among  his  children  and  grandchildren  in  life 
at  that  time.  At  the  time  of  this  reverter 
Mrs.  Smith  was  in  life,  and  she  would  have 
been  entitled  to  her  interest  in  the  same 
but  for  the  decree,  the  effect  of  which  was 
to  convey  all  of  her  estate  to  the  other 
parties  to  the  agreement.    Two  of  the  chil- 


dren of  Mrs.  Murrelle— namely,  G.  W.  Mur- 
relle and  Mrs.  Susie  Murrelle  Hosford— ' 
were  In  life  at  that  time,  and  likewise  they 
were  bound  by  their  agreement;  but  Mrs. 
Duke  predeceased  Mrs.  Slade,  and  the  re- 
verter was  not  to  her,  but  to  her  children, 
under  the  will  of  the  testator.  Although 
Mrs.  Duke  may  have  been  bound  so  far  as 
any  estate  in  exx)ectancy  she  could  convey, 
she  could  not  bind  her  children,  who  took, 
not  as  heirs  at  law  of  her,  but  under  the  will 
of  the  testator.  We  are  therefore  of  the 
opinion  that  Mrs.  Duke's  children  would  be 
entitled  to  recover  one-sixth  of  the  estate, 
but  that  the  other  plaintiffs — viz.,  G.  W. 
Murrelle,  Mrs.  Susie  Murrelle  Hosford,  and 
the  heirs  of  Mrs.  Smith — are  not  entitled  to 
recover,  because  of  the  decree  and  the  award 
of  the  arbitrators. 

[4]  4.  From  the  award  and  Judgment 
thereon  it  appeared  that  Mrs.  Jocora  Slade 
and  Henry  L.  Slack  had  sold  and  conveyed 
66%  acres  of  the  common  property.  The 
arbitrators  found  that  their  deed  operated 
only  to  convey  their  interest,  which  was  one- 
half,  and  they  were  required  to  account  for 
one-half  the  value  of  the  land.  7%ey  fur- 
ther found  the  title  to  the  other  half  of 
this  tract  to  be  in  the  other  parties  to  the 
award.  The  defendant  tendered  In  evidence 
deeds  which  these  parties  subsequently  made, 
as  indicating  a  ratification  and  approval 
of  the  award.  As  Mrs.  Duke's  children  are 
entitled  to  recover  because  they  take  under 
the  will  of  J.  B.  Slack,  and  not  as  heirs 
of  their  mother,  the  latter's  deed  is  irrele- 
vant to  the  purpose  for  which  it  was  offered. 
The  deeds  by  the  other  plaintiffs  of  their  in- 
terest in  this  tract,  containing  a  recital  that 
the  land  conveyed  was  "that  part  of  land 
lot  163  originally  belonging  to  J.  B.  Slack, 
containing  56%  acres,  more  or  less,  accord- 
ing to  a  survey  made  in  1894  under  direc- 
tion of  the  arbitrators  to  whom  was  sub- 
mitted the  case  of  G.  D.  Perry,  Adm'r.,  ete., 
V.  Georgia  U.  T.  Smith,  Tommie  B.  Duke,  et 
al.,"  were  relevant  to  show  that  the  makers 
of  the  deeds  acquiesced  in  the  arbitration. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

attOa.  tz) 
COrCH  et  al.  v.  CRANBJ. 

CBANB  V.  COUCH  et  at 

(No.  248.) 

(Suptene  Court  of  Georgia.    March  11, 1914.) 

{SyUabui  by  th«  Court.) 
1.  Vbndob  and  Purchaseb   (§S  214,  219*)— 
AssioNEE  OF  Vendee— Obuoationb— Com- 
plaint—Special  Deuubbeb. 

The  assignee  of  a  vendee  is  not  sabject  to 
the  obligation  of  the  contract  of  sale,  except  ui>- 
on  his  option  to  enforce  it  by  specific  perform- 
ance. In  a  suit  by  a  vendor  against  the  assignee 
of  the  vendee,  prayine  for  a  recovery  of  a  pei> 
sonal  judgment  on  the  ground  that  such  as- 
signee "assumed  or  agreed  to  assume  the  debts 
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due  your  petitioner  for  the  purchase  of  said 
property,"  the  defendant  may  call  tor  more  def- 
inite specification  of  liability  by  special  demur- 
rer. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Puichaser,  Cent.  Die.  §»  430,  442-448,  453-460 ; 
Dec.  Dig.  {§  214,  2I9.*J 

2.  Vbndob   and   Pubohabbb    (S   219*)  —  Ao- 

TIONB— PaKTIES. 

In  a  suit  by  a  Tendor  against  the  assignee 
of  the  vendee,  praying  for  the  appointment  of  a 
receiver  and  a  sale  of  the  property  (the  title  to 
which  has  been  retained  by  the  vendor)  and  an 
application  of  the  proceeds  to  the  purchase- 
money  debt,  where  the  allegations  of  the  peti- 
tion do  not  show  any  assumption  of  the  debt 
by  the  vendee's  assignee  or  a  relinquishment  of 
the  vendee  from  the  iwymest,  the  vendee  is  a 
necessary  party. 

[Ed.  "Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {S  453-460;  Dec.  Dig. 
J  219.*] 

8.  Vendob  and  Pdbchaseb  (f  269*)  —  De- 
vault  or  PuBCHAsxB— 'Rkmboiks  or  Vbn- 
dob. 

A  vendor  of  real  estate  who  sells  it  on  cred- 
it, delivering  possession  to  the  vendee,  taking 
notes,  and  giving  bond  to  make  title,  may  either 
sue  for  the  land  upon  failure  to  pay  the  notes, 
or,  upon  failure  of  the  purchaser  to  pay  the 
notes  as  they  mature,  be  may  sue  them  to  judg- 
ment, file  a  deed  and  have  it  recorded,  and  sell 
the  land  as  provided  by  the  statute. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  if  759-763;  Dec.  Dig. 
f269.*] 

4.  EXECUTOBS   AND  AOiaNISTBATOBS    (|  439*) 

— AoTXONs  Bt  ok  Aoainst— Pabties. 

In  a  suit  by  the  vendor  of  land  against  the 
vendee's  assignee,  where  he  prays  for  the  sale 
of  the  land  by  a  receiver  to  be  appointed  by 
the  court,  and  the  application  ~of  the  proceeds 
to  the  liquidation  at  tne  purchase  price  of  the 
land,  it  is  not  erroneous  to  allow  the  vendee's 
administratrix  to  be  made  a  party  on  her  ap- 
plication. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  S|  1766,  1766, 
1770,  1771,  1774,  1786 ;   Dec  Dig.  i  439.*] 

5.'PLEADrNo  (fOO*)— Answeb  to  iNCONfllEnV 

■KNT  Remedies— Right  to  Object. 

^A  plaintiff  cannot  concurrently  pursue  in- 
consistent remedies  in  the  same  action ;  and,  if 
be  does  so  without  objection,  he  cannot  com- 
plain that  the  defendant's  answer  is  responsive 
to  both  remedies. 

[Ed.   Note.— For   other   cases,   see    Pleading, 
Cent.   Dig.  $$  184,  185,  187,  190,  194;    Dec. 
Dig.  f  90.*] 
6.  Vendob  and  Purchas«b  (5  219*)— Action 

Against  Vendee's  Aesionee— AcoouNTiNa 

—Right. 

If  the  vendor  seeks  to  recover  the  land  from 
one  to  whom  the  vendee  has  transferred  the 
vendor's  bond  to  make  title,  such  assignee  by 
equitable  plea  may  require  an  accounting  for 
the  purchase  money  paid  in  part  performance 
of  the  contract  by  the  vendee.  In  such  an  ac- 
covutlng  (he  equities  of  both  parties  are  to  be 
considered. 

fl^d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  CentDig.  {{  463-460 ;  Dec.Dig.  1 219. 

'^JjSl^'if  ^^^  PtraoHASKB  (K  98,  100,  lie, 

119*)— CONTBAOT    OF    SALB--RiGHT    TO    RK- 

Acind. 

In  order  to  exercise  the  ngnt  ot  rescission 
of  a  contract  for  fraud,  the  defrauded  party 
fflnst  act  promptly  on  the  discovery  of  the  fraud, 
and  must  restore,  or  offer  to  restore,  whatever 
be  has  received  by  virtue  of  the  contract,  if  it 
is  of  any  value.  Neither  the  answer  of  the  ven- 
dee's administratrix  nor  the  vendee's  assignee 


contained  averments  justifying  t  rescission  of 
the  sale. 

[Ed.  Note.— For  other  caseq,  bqs  Vendor  and 
Purchaser,  Cent  Dig.  Jg  168-165.  170,  205-208, 
212-214;   Dec.  Dig.  §1  98,  100,  116,  119.*] 

8.  Assignments    (§  24*)— Right  or  Action. 

A  right  of  action  for  injuries  arising  from 
fraud  is  not  assignable. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  g§  42-46 ;   Dec.  Dig.  S  24.*] 

9.  Saues   (8  347*)— Vendob  and  Pitrchaseb 

(I    309*)- MlSBEPBESENTATiaN   —   REMEDIES 

OF  PuBCHASBB  —  Abatement  of  Pubchasb 

Pbioe. 

In  the  sale  of  land  ai^d  personalty  as  an  en- 
tirety, misrepresentation  or  deceit  as  to  quality, 
inducing  the  purchaser  to  pay  an  excessive 
price,  may,  in  a  proper  case,  afford  ground  for 
rescission  of  the  contract,  or  be  the  basis  of  an 
action  for  damages,  but  will  not  authorize  an 
abatement  of  the  purchase  price  on  the  groond 
of  partial  failure  of  consideration. 


Dig.  f  809.*] 

Error  from  Superior  Court,  Fayette  Coun- 
ty; R.  T.  Daniel,  Judge. 

Action  by  A.  J.  Crane  against  Mrs.  Eva 
Couch.  Judgment  for  plaintiff,  and  defend- 
ant brings  error,  and  plaintiff  files  cross-biU 
of  exceptlona.  Judgment  on  main  bill  af- 
firmed in  part  and  reversed  in  part,  and  on 
cross-bill  alQrmed. 

The  petition  was  by  A.  J.  Crane  against 
Mrs.  Eva  Couch.  Its  substance  was  as  fol- 
lows: The  plaintiff,  on  November  16,  1910, 
sold  to  Mrs.  S.  A.  Fannie  Key  a  tract  of  land 
estimated  to  contain  680  acres,  and  certain 
personal  property,  for  the  sum  of  $27,067, 
payable  as  follows,  $10,087.60  In  cash,  and 
$12,000  In  six  annual  Installments  of  $2,000, 
and  one  of  $2,979150,  due  on  or  before  Jan- 
uary 16,  1919 ;  the  deferred  payments  being 
evidenced  by  notes  bearing  Interest  at  6  per 
cent  per  annum  from  December  1,  1910.  A 
bond  for  title  was  executed  by  the  plaintiff 
to  Mrs.  Key,  wtaereln  the  obligor  covenanted 
to  convey  tbepinperty  to  the  obligee  on  her 
payment  of  'the  pnrdiase-prlce  notes  repre- 
senting the  deferred  payments.  It  was  stip- 
ulated In  the  bond  that  should  any  of  the 
notes  remain  unpaid  for  30  days  after  ma- 
turity, time  b^ng  of  the  essence  of  the 
agreement;  the  obligor  should  have  the  right 
to  declare  all  the  notes  due,  and  to  proceed 
to  collect  the  same.  It  was  further  stipulat- 
ed that  the  obligor  was  to  cause  the  land  to 
be  surveyed,  and  that  the  last  note  ^^aa  to 
be  Increased  or  diminished  fOr  such  an 
amount  as  was  represented  ,by  the  acreage 
In  excess  of  or  less  than  630  acres,  at  the 
rate  of  $50  per  acre.  A  survey  of  the  land 
was  bad,  and  the  tract  was  found  to  contain 
11  acres  less  than  the  estimated  amoont, 
and  this  deficiency  ($550)  was  credited  on 
the  last  note.  Mrs.  Key  made  the  cash  pay- 
ment and  paid  the  note  ot  $2,0(H)  falling  due 
in  1912.  On  September  12,  1912,  she  trans- 
ferred her  bond  for  title  to  her  daughter. 
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Mrs.  Eva  Couch,  wtao  entered  Into  possessloD 
of  the  property-  and  assumed  the  debt  due  to 
the  plaintiff  for  the  purchase  money  of  the 
property.  The  second  note  of  the  series  fell 
due  on  January  15,  1913,  and  was  not  paid, 
and  default  in  payment  hdd  continued  for 
more  than  30  days  prior  to  th6  suit.  The 
plaintiff  demanded  payment  of  the  purchase 
money  of  Mrs.  Couch,  who  refused  to  pay. 
The  property  had  deteriorated  in  value,  some 
of  the  personal  property  had  been  sold  off, 
the  live  stock  was  neglected  and  was  In  poor 
condition,  and  the  property  would  not  bring 
at  a  sale  enough  money  to  satisfy  the  bal- 
ance of  the  jmrcbase-money  debt  Mrs. 
Couch  refuses  to  yield  possession  of  the 
property.  Mrs.  Key  is  dead,  leaving  no  prop- 
erty, and  Mrs.  Conch  has  no  property  ex- 
cept her  equity  in  that  purchased  from  the 
plaintiff  by  Mrs.  Key.  The  prayers  were 
for  the  appointment  of  a  receiver,  a  sale  of 
the  property  by  the  receiver  to  pay  the  bal- 
ance of  tlie  purchase  price,  an  injunction  to 
prevent  the  defendant  from  selling  or  in- 
cumbering the  property,  and  a  judgment 
against  her  for  the  unpaid  purchase  money. 
At  the  appearance  term  the  defendant  filed 
a  demurrer  and  an  answer  to  the  petition, 
and  at  the  same  term  the  plaintiff  filed  a  de- 
murrer to  the  answer.  The  petition  was 
amended  by  adding  a  prayer  that  the  plain- 
tiff recover  iwssesalon  of  the  property.  Aft- 
erwards Mrs.  Conch,  who  had  been  appoint- 
ed administratrix  of  her  mother,  Mrs.  S.  F. 
Fannie  Key,  was  made  a  party  defendant  in 
her  representative  capacity,  and  filed  an  an- 
swer. The  plaintiff  filed  a  demurrer  to  the 
answer  of  the  administratrix.  The  facts 
alleged  in  the  answer  of  Mrs.  Couch  are  the 
same  as  those  averred  in  her  answer  as  ad- 
ministratrix of  Mrs.  Key,  the  two  differing 
only  In  respect  to  the  relief  prayed.  The 
purchase  of  the  property  on  the  terms  as  al- 
leged In  the  petition,  the  payment  of  one 
note,  and  default  as  to  the  others  are  ad- 
mitted. It  is  averred  that  the  plaintiff  ai>- 
proached  Mrs.  Key  to  sell  her  the  property 
Involved  In  the  suit,  and  that  on  account  of 
ber  feeble  health  she  sent  her  daughter,  Mrs. 
Coach,  and  her  son-in-law,  Mr.  Couch,  to  in- 
spect the  property.  The  plaintiff  pointed  out 
a  herd  of  cattle  and  said  they  were  fine 
stock;  thalt  be  was  running  a  dairy;  that 
tbe  cattle  were  producing  milk  of  the  daily 
value  of  $20;  'and  that  the  cows  were  fine 
Jerseys,  giving  100  gallons  of  milk^  per  day. 
He  pointed  out  150  acres  of  bottom  land,  and 
represented  that  It  was  dry  (which  it  was ' 
»t  that  time),  and  would  grow  'fine  summer 
grass,  and  that  he  had  used  this  bottom  land 
tor  a  pasture.  He  also  represented  the  land 
as  "healthy  and  free  from  malaria  and  all 
right,"  and  ideally  suited  for  a  dairy  farm ; 
that  he  was  rapidly  making  money  on  it; 
and  that  tbe  property  was  well  worth  what 
Mrs.  Key  contracted  to  pay  for  It.  It  l8< 
averred  that  these  representations  were 
false,  in  that  the  condition  of  the  premises 


was  such  that  it  was  dangecoos  to  live  there- 
on, because  of  malaria;  that  Mrs.  Key  con- 
tracted malaria,  and  died  about  two  years 
after  moving  on  the  place;  and  that  many 
of  the  tenants  and  their  families  were  af- 
flicted with  malaria  to  such  an  ext^it  as  to 
Interfere  with  their  work.  The  bottom  land 
was  practically  worthless  for  pasture,  but 
Mrs.  Coach  could  not  discover,  at  the  time 
of  the  inspection,  that  It  was  not  as  repre- 
sented. The  cows  were  not  Jerseys,  but  of 
a  scrub  stock,  yielding  only  12  or  15  gallons 
of  milk  a  day ;  and  the  plaintiff  was  not  re- 
ceiving $20  worth  of  milk  at  tbe  time.  Upon 
consun^matlon  of  the  contract  with  Mrs. 
Key,  he  told  his  tenants  to  remain  on  the 
place,  as  he  would  be  back  there  within 
three  years  to  take  diarge  of  the  premises. 
The  land  and  personalty  were  not  worth  ex- 
ceeding $12,000.  It  Is  averred  that  the  plain- 
tiff practiced  an  artifice  to  induce  the  pur- 
chase, by  falsely  representing  himself  as  a 
very  religious  man ;  that  on  the  occasion  of 
their  visit  to  inspect  tbe  property  they  spent 
the  night  at  his  home,  and  just  before  par- 
taking of  meals  he  offered  up  fervent  pray- 
ers for  divine  guidance  in  tbe  day's  busi- 
ness, and  these  affectations  of  piety  were  in- 
tended to  disarm  any  suspicion  which  they 
might  have  entertained,  and  did  have  that 
effect ;  that  all  of  these  false  representations 
and  artfifl  practices  were  Intended  to  de- 
fraud Mrs.  Key  into  contracting  to  pay  a 
grossly  excessive  price  for  the  property; 
that  Mrs.  Key  erected  on  the  premises  two 
houses  of  the  value  of  $900,  built  a  wire 
fence  around  the  pasture  land  at  a  cost  of 
$150,  and  put  tbe  land  In  better  condition 
than  It  was  at  the  time  when  purchased. 
It  was  admitted  that  4  mules  and  30  head 
of  cattle  had  been  sold,  and  about  15  head  of 
cattle  had  died ;  but  it  was  averred  that.  In- 
stead of  11  mules  which  had  been  purchased, 
there  was  now  fifteen  on  the  premises,  which 
are  more  valuable  than  those  purchased,  and 
46  head  of  cattle,  which  collectively  are 
worth  more  than  those  originally  purchased, 
and  that  the  land  and  personalty  thereon  are 
as  valuable  as  that  embraced  In  the  sale  to 
Mrs.  Key.  It  was  further  averred  that  the 
defendants  complained  to  the  plaintiff  of  his 
misrepresentations,  and  requested  a  resds- 
'sion  of  the  contract,  offering  to  pay  rent  for 
the  time  they  were  In  possession,  if  he  would 
pay  them  bade  the  money  they  bad  expend- 
ed; whldh  request  the  plaintiff  refused.  The 
prayer  of  tbe  administratrix  was  that,  inas- 
much as  the  consideration  had  partially  fail- 
ed, and  as  tbe  payments  of  ber  Intestate 
equaled  the  value  of  the  propclrty,  the  plain- 
tiff be  denied  a  recovery;  and  if  for  any  rea- 
son this  could  not  be  done,  she  prayed  for  a 
recovery  of  the  amount  paid  by  her  Intes- 
tate, and  sucfa  other  relief  as  might  be  ap- 
propriate; Mrsk  Couch  expressly  prayed  for 
a  rescission  of  the  contract,  a  recoupment  of 
$15,000  damages,  and  an  accounting  from  the 
plaintiff  of  the  purchase  money  paid  to  him 
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by  ber  motber  In  pursuance  of  the  contract 
of  sale,  In  tbe  event  the  plaintiff  elected  to 
recover  the  land.  The  court  overruled  the 
defendant's  demurrer  to  the  petition,  and 
sustained  the  plaintiff's  demurrers  to  both 
answers.  Tbe  defendant  excepted  to  this 
Judgment;  and  the  plaintiff  by  cross-blU  ex- 
cepted to  tbe  Judgment  making  tbe  adminis- 
tratrix of  Mrs.  Key  a  party  defendant 

W.  B.  Hollingsworth,  of  Fayetteville,  and 
J.  F.  Oolightly,  of  Atlanta,  for  plaintiff  in 
error.  J.  W.  Wise,  of  Fayetteville,  for  de- 
fendants in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  One  of  the  prayers  of  the 
petition  was  for.  a  Judgment  against  Mrs. 
Couch,  to  be  declared  a  special  lien  on  tbe 
property.  Tbe  defendant  is  not  liable  to 
the  plaintiff  on  tbe  basis  that  she  was  tbe 
assignee  of  tbe  plaintiff's  vendee;  for  it  is 
well  settled  that  the  assignee  of  the  vendee 
is  not  subject  to  the  obligations  of  the  con- 
tract, except  upon  bis  option  to  enforce  spe- 
cific performance.  6  Pom.  Eq.  Jur.  {  851. 
If  tbe  assignee  of  tbe  vendee  is  liable  to  the 
vendor,  it  is  because  of  ber  assumption  of 
tbe  vendee's  obligations.  Tbe  petition  alleged 
that  tbe  defendant  "assumed  or  agreed  to 
assume  the  debts  due  your  petitioner  for  tbd 
purchase  of  said  property."  The  defendant 
specially  demurred  to  tbe  sufficiency  of  this 
allegation  as  creating  an  obligation  to  pay 
the  notes  of  tbe  vendee,  on  tbe  ground  that 
the  alleged  contract  of  assumption  and  the 
consideration  were  not  pleaded.  Tbe  defend- 
ant was  entitled  to  more  specific  allegation 
on  this  point,  and  tbe  special  demurrer  ougbt 
to  have  been  sustained. 

[2]  2.  Tbe  defendant  also  demurred  special- 
ly to  the  prayer  of  tbe  petition  for  a  sale  of 
Uie  property  by  a  receiver  and  an  appropria- 
..tlon  of  tbe  proceeds  of  sale  to  tbe  payment  of 
the  debt  of  Mrs.  Key^  on  the  ground  that  tbe 
plaintiff  was  not  entitled  to  tills  relief  unless 
ber  motber,  the  plaintiff's  vendee,  was  a 
party,  so  that  a  Judgment  mlg^t  be  bad 
against  her  adjudging  tbe  plaintiff  entitled 
to  recover  some  or  all  of  tbe  unpaid  purchase' 
money  due  on  the  notes.  Tbe  plaintiff  would 
not  be  entitled  to  a  sale  of  the  property  and 
the  application  of  the  proceeds  to  the  pay- 
ment of  the  notes  without  a  Judgment  fixing 
the  amount  due ;  and  the  maker  of  tbe  notes 
would  be  a  necessary  party  to  this  relief. 
But  this  error  was  corrected  by  the  defend- 
ant's voluntary  motion  to  have  tbe  vendee's 
administratrix  made  a  party,  which  was 
granted  by  tbe  court 

[3]  3.  The  plaintiff  amended  bis  petition, 
praying  a  recovery  of  tbe  property.  No  ob- 
jection was  made  to  this  amendment  A 
vendor  of  real  estate,  who  sells  it  on  credit 
delivering  possession  to  tbe  vendee,  taking 
notes,  and  giving  bond  to  make  title  when 
the  purchase  money  is  paid,  may  either  sue 
tor  tbe  land  upon  tbe  failure  to  pay  the 


notes  or  any  of  tbem  (Alston  r.  Wingfleld. 
53  Oa.  18;  McHan  v.  Stansell,  39  6a.  191}. 
or,  upon  failure  of  tbe  purchaser  to  pay  tbe 
notes  as  they  mature,  the  vendor  may  sue 
on  them  to  Judgment  file  a  deed  and  have 
it  recorded,  and  sell  the  land  as  provided  by 
law  in  such  cases  (CivU  Code  1910,  %  6037). 
Both  remedies,  however,  cannot  be  concur- 
rently pursued  in  the  same  actlim.  This 
right  of  action  against  the  vendee  to  recover 
I)ossession  of  the  property  on  tbe  vendee's 
default  extends  to  the  vendee's  assignee  in 
possession.  So  that  independently  of  the 
plaintiff's  right  to  other  relief  prayed,  the 
petition  stated  a  cause  of  action  for  tbe  re- 
covery of  the  proper^. 

[4]  4.  Tbe  plaintiff  did  not  strike  bis 
prayer  for  a  sale  of  tbe  property  by  a  re- 
ceiver for  tbe  purpose  of  applying  tbe  pro- 
ceeds of  the  sale  to  the  payment  of  the 
purchase-money  notes.  The  administratrix 
of  tbe  vendee,  who  was  the  maker  of  the 
notes,  would  be  a  proper,  even  If  not  a  nec- 
essary, party  to  tbe  grant  of  this  relief; 
and  there  was  no  error  in  allowing  ber  to 
be  made  a  party  defendant  on  her  own 
motion. 

[E]  5.  The  plaintiff  in  his  petition,  as  origi- 
nally filed,  prayed  Judgment  against  Mrs. 
Couch  for  tbe  balance  of  the  purchase  money, 
and  also  tbe  appointment  of  a  receiver  to  sell 
tbe  property,  and  apply  tbe  proceeds  thereof 
to  (be  balance  due  on  tbe  parcbase-money 
debt  He  amended  bis  petition,  praying  for  a 
recovery  of  the  property.  The  administra- 
trix of  the  vendee  was  made  a  party  defend- 
ant on  ber  own  motion.  The  plaintiff  In  his 
petition  as  finally  amended  was  pressing  in- 
consistent remedies;  L  e.,  a  recovery  of  the 
property,  and  also  a  recovery  of  the  balance 
of  tbe  purchase  money  through  the  medium 
of  a  sale  by  a  receiver.  A  plaintiff  cannot 
pursue  inconsistent  remedies  in  the  same 
action.  If  an  appropriate  demurrer  bad  been 
filed,  he  would  have  been  put  to  an  election; 
but  no  such  demurrer  was  filed,  and  tbe  an- 
swer was  responsive  to  both  remedies  pur- 
sued by  tbe  plaintiff. 

[I]  6.  Where  a  vendor  sues  on  bis  title  and 
recovers  the  land  from  tbe  vendee,  a  rescis- 
sion ensues  by  operation  of  law;  for  be  can- 
not rightfully  retain  both  land  and  purchase 
money.  McDaniel  v.  Gray,  69  Ga.  433.  Re- 
scission involves  restoration  to  the  original 
status,  and,  if  tbe  vendor  seeks  to  recover  tbe 
land,  tbe  vendee  by  equitable  plea  may  re- 
quire an  accounting  for  tbe  purchase  money 
paid  in  part  performance  of  the  contract  by 
the  vendee.  In  such  an  accounting  the  ven 
dee  is  to  be  charged  with  damages  occasioned 
by  ber  breach  and  a  fair  rental  value  of 
the  property  during  the  time  it  was  held  in 
possession  under  the  agreement  Lytle  v. 
Scottish  American  Mortgage  Co.,  122  Ga.  458, 
50  S.  B.  402.  The  assignee  of  a  bond  for 
title  acquires  all  the  rights  and  equities 
which  the  assignor  has  therein.    Walker  v. 
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Maddox,  lOS  Gm.  25S,  81  8.  E.  166;  Burney 
Tailoring  Co.  t.  Cnzzort,  132  Ga.  852,  65  S. 
B.  140.  Wben  Mrs.  Key  transferred  her 
bond  for  title  to  Mrs.  Conch,  the  latter  ac- 
quired all  of  Mrs.  Key's  equities  therein, 
which  embraced  a  right  to  hare  an  equitable' 
accounting  from  the  vendor  for  so  much  of 
the  purchase  money  as  was  paid  to  him  by 
Mrs.  Key  in  pursuance  of  the  contract  of 
sale.  Hie  twenty-seventh  paragraph  of  Mrs. 
Couch's  answer  is  as  follows: 

"But  defendant  savs  that  it  would  be  inequi- 
table and  unjust  to  allow  plaintiff  to  take  charge 
of  and  recover  this  property  from  her  without 
refunding  and  repaying  the  money  her  mother 
paid  out.  She  says  she  is  willing  to  account 
for  every  dollar  in  rents  that  the  place  is 
worth,  and  let  him  account  to  her  for  the  inter- 
est on  the  money  which  she  paid  out  two  years 
ago,  and  that  it  would  be  equitable  to  have  an 
accounting  between  her  and  said  plaintiff;  that 
■he  be  made  to  account  for  the  rents  of  the 
place,  and  he  should  be  made  to  account  for  the 
.  interest  on  the  money  that  she  has  paid  out, 
and,  if  he  wants  the  property  back,  she  is  will- 
ing for  him  to  take  it,  provided  he  return  her 
money;  but,  if  be  is  not  willing  to  return  her 
money  with  interest,  then  she  prays  that  the 
court  find  that  she  has  paid  all  the  place  is 
worth,"  etc. 

In  the  concluding  sentence  of  paragraph  29 
of  her  answer  she  prays: 

"That  the  court  see  to  It  that  she  is  not  mo- 
lested, and  that  this  property  is  not  taken  from 
her,  and  that  she  be  ilot  caused  to  lose  the  mon- 
ey which  her  mother  turned  over  to  her;  but 
that  the  court  wait  and  have  an  accounting  be- 
tween her  and  said  plaintiff,  and  let  a  jury  pass 
UTXin  the  question,  and  that  the  court  award 
this  place,  and,  if  not,  that  the  court  award  her 
the  money  expended  by  her  mother." 

Her  answer  also  contained  a  prayer  for 
general  rdlef.  While  the  answer  praying 
for  an  equitable  accounting  may  not  have 
been  technically  drawn  and  may  be  open  to 
special  demurrer,  yet,  as  against  a  general 
demurrer,  it  is  sufficient  to  require  the  sub- 
mission of  the  matter  to  a  Jury,  and  should 
not  have  been  stricken  as  a  whole.  So  long 
as  the  plaintiff  Is  insisting  npon  both  of  his 
remedies,  he  cannot  object  to  an  answer  re- 
siMnslve  and  appropriate  to  both  remedies. 

[7]  7,  Neither  the  vendee  nor  her  assignee 
Is  entitled  to  a  rescission  of  the  contract  on 
the  ground  of  fraud,  under  the  facts  alleged 
in  their  answers.  For  the  exercise  of  the 
right  of  rescission  of  a  contract  for  fraud  the 
defrauded  party  must  act  promptly  on  the 
discovery  of  the  fraud,  and  must  restore  or 
oGTer  to  restore  whatever  he  has  received  by 
virtue  of  the  contract,  if  it  Is  of  any  value. 
Civil  Code  1910,  {  43QSS;  Hunt  T.  Hardwick, 
68  Ga.  100;  Jordy  v.  Dunlevie,  139  Ga.  325,  77 
S.  B.  162.  There  is  a  general  averment  in 
tbe  pleas  that  Mrs.  Couch  made  complaint  to 
tlie  plaintiff  and  asked  for  a  rescission  of  the 
contract,  agreeing  to  pay  him  rent  on  the 
place  for  what  time  she  and  her  mother  had 
occapled  the  same,  provided  he  would  pay 
them  back  the  money  they  had  expended, 
which  the  plaintiff  refused.  It  does  not  ap- 
pear when  this  offer  was  made.    But  it  does 


appear  that  the  alleged  trandnlent  acts  and 
representations  complained  of  were  known  to 
both  Mrs.  Couch  and  her  mother  when  the  lat- 
ter, more  than  a  year  after  she  had  been  in 
possession  of  the  property,  paid  the  first  pur- 
chase-money note.  If  the  offer  of  restoration 
occurred  prior  to  this  time,  and  the  vendee, 
with  a  full  knowledge  of  the  alleged  fraudu- 
lent acts  and  conduct  of  the  plaintiff,  paid 
to  the  plaintiff  one  of  the  purchase-money 
notes,  such  payment  would  amount  to  a  waiv- 
er of  the  fraud  and  an  affirmance  of  the  con- 
tract, and  estop  the  defendant  from  claiming 
a  rescission  of  it  Tuttle  v.  Stovall,  134  Ga. 
325,  67  S.  E.  806,  20  Ana  Cas.  168.  If  the 
offer  to  restore  was  made  after  the  payment 
of  the  note  with  knowledge  of  the  fraud,  she 
cannot  disaffirm  a  contract  after  electing  to 
perform  it  There  Is  still  another  reason  why 
the  administratrix  cannot  have  rescission  of 
the  contract,  and  that  Is  because  her  intes- 
tate conveyed  her  equity  and  rights  In  the 
property  before  her  deaUi,  and  put  it  out  of 
her  power  to  restore  the  status. 

[I]  8.  Mrs.  Couch,  as  assignee  of  her  moth- 
er, has  no  right  of  action  against  the  plain- 
tiff on  account  of  the  fraud  alleged  to  have 
been  practiced  on  her  mother.  A  right  of  ac- 
tion for  injuries  arising  from  fraud  cannot 
be  assigned.  Civil  Code,  i  3655;  Morehead  v. 
Ayers,  136  Ga.  488,  71  S.  E.  788. 

[9]  9.  Is  the  administratrix  of  the  vendee, 
under  the  allegations  of  her  answer,  entitled 
to  have  an  abatement  of  the  purchase  price 
on  the  ground,  of  failure  of  consideration? 
The  representations  of  the  plaintiff  are  not 
alleged  to  be  warranties.  Those  representa- 
tions are  alleged  to  have  been  fraudulent 
statements  made  with  the  Intent  to  induce 
the  vendee  to  pay  a  larger  price  for  the  prop- 
erty than  it  was  actually  worth.  There  Is  a 
clear  distinction  between  the  rule  of  law 
touching  a  misrepresentation  upon  which  one 
has  acted  to  his  injury  In  the  purchase  of 
property  and  a  warranty  touching  the  charac- 
ter and  quality  of  the  property  sold.  Misrep- 
resentations or  other  deceptive  means  used  to 
Induce  the  purchase  may  afford  ground  for 
rescission  of  the  contract,  or  be  the  basis  of 
an  action  for  damages.  In  such  case  the  ac- 
tion is  not  based  on  any  warranty,  but  upon 
the  fraudulent  conduct  practiced.  A  warran- 
ty enters  into,  and  forms  a  part  of,  the  con- 
tract between  seller  and  purchaser.  And  In 
case  the  purchaser  is  sued  for  the  purchase 
money,  he  can  recoup  or  offset  any  damages 
he  may  have  sustained  in  consequence  of  the 
breach.  Newman  v.  Claflln,  107  Ga.  89,  32 
S.  E.  493.  Tbe  administratrix  is  not  seeking 
to  recover  damages  by  way  of  cross-action  for 
any  deceit  on  her  intestate,  bnt  to  have  an 
abatement  of  the  purchase  price  on  the  ground 
that  there  is  a  failure  of  consideration.  The 
contract  of  sale  is  expressed  in  writing,  and 
the  administratrix  cannot  set  up  any  express 
parol  warranty  by  way  of  addition  to  or  in 
variance  of  the  writiug.  Moreover,  no  judg- 
ment is  sought  against  the  adminlstratrlz. 
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We  reach  the  condnslon  that  the  plea  of  fail- 
ure of  consideration  la  not  good  In  law. 

Judgment  on  main  bill  of  exceptions  af- 
firmed in  part  and  reversed  in  part;  on  cross- 
bill affirmed.    All  the  Justices  concur. 


(142  Oa.  34) 

BANE  OF  SOPBRTON  v.  EMPIRE  REAI/TI 
TRUST  CO.  et  al.    (No.  404.) 

(Supreme  Court  of  Oeonria.     June  13,  1914.) 

(8vllaiu$  by  the  Court.) 

1.  CospoBATioNB  (§  557*)— Suit  to  Mab- 
SHAi.  Assets— Afpoinxuent  of  Receivea— 
Validity. 

A  corporation  cannot,  as  a  plaintiff,  main- 
tain an  equitable  suit  to  marshal  ita  own  as- 
Mts;  and  tlie  appointment  of  a  receiver  under 
such  a  proceeding_,  over  the  objection  of  cred- 
itors duly  made,  is  error.  Steele  Lumber  Co. 
V.  Laurens  Lumber  Co.,  98  Ga.  329,  24  B.  B. 
755 ;  Oresham  t.  Crossland,  69  Ga.  271 ;  Mar- 
tin V.  Brown,  129  Ga.  562,  669,  59  S.  E.  302. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §|  2227,  2228,  2230-2236 ;  Dec.  Dig. 
J557.»] 

2.  CoBPOBATions  (!S  566,  657*)  —  Rkckivbb- 
SHIP— Emkbgenct. 

Under  the  facts  set  out  in  the  petition  and 
its  amendments,  no  case  was  presented  in  which 
a  majority  or  minority  of  the  stockholders  were 
proceeding  against  other  stockholders  or  di- 
rectors and  toe  company,  because  of  facts  au- 
thorizing such  a  proceeding,  to  protect  their  in- 
terest as  against  such  defendants  and  obtain  a 
distribution  of  the  assets.  But  in  substance 
this  was  a  proceeding  by  the  company  itself,  or 
its  stockholders  and  directors,  to  prevent  cred- 
itors from  enforcing  their  claims,  lest  it  might 
result  in  loss  to  stockholders. 

<a)  The  fact  that  the  stockholders  and  di- 
rectors had  each  passed  resolutions  that  the  ac- 
tive conduct  of  business  should  cease,  and  that 
an  equitable  petition  should  be  presented  to 
the  court  for  toe  appointment  of  a  receiver,  did 
not  create  such  an  emergency  as  authorized  the 
directors  themselves,  as  such  and  as  stockhold- 
ers (one  other  stockholder  joining  them),  to  ob- 
tain a  receivership  and  an  injunction  against  an 
objecting  judgment  creditor.  This  would  be  for 
the  plaintiffs  to  create  an  emeigency  and  then 
take  advantage  of  it. 

(b)  In  an  amendment  it  was  alleged  that,  on 
the  proper  and  economical  administration  of  the 
assets  of  the  company,  it  was  amply  solvent, 
and  that  the  parties  in  immediate  danger  of  loss 
were  the  stockholders. 

(c)  That  the  action  under  such  resolutions 
was  brought  In  the  name  of  the  directors,  who 
were  also  stockholders  (one  director  not  being 
alleged  to  be  a  stockholder  and  one  other  stock- 
holder joining  as  a  plaintiff),  and  the  company 
was  named  as  a  party  defendant  along  with  the 
creditors  against  whom  the  injunction  was 
prayed,  and  that  company  filed  an  amended  an- 
swer, joining  in  the  prayer  for  the  appointment 
of  a  receiver,  did  not  chanee  the  status  relative- 
ly to  one  of  such  creditors  who  held  a  judgment 
and  who  objected  to  the  appointment  of  a  re- 
ceiver and  the  grant  of  an  injunction. 

(d)  The  allegation  in  one  of  the  amendments 
that,  since  the  filing  of  the  original  petition,  the 
corporation  had  instituted  proceedings  for  a  sui^ 
render  of  ite  charter  and  a  dissolution,  under 
the  act  of  1910  (Acts -1910.  p.  106),  6ut  not 
showing  that  the  surrender  had  been  accepted  in 
accordance  witll  the  statute,  did  not  confer  the 
right  upon  these  plaintiffs  who  sued  as  direc- 
tors and  stockholders,  to  obtain  the  appoint- 
ment of  a  receiver  and  the  grant  of  an  injunc- 
tion  against  creditors  of  the  company.    The  ac- 


tion was  not  brought  In  connection  with  Bncb 
proceeding  to  surrender,  nor  was  the  receiver 
appointed  as  ancillary  thereto,  in  order  to  pre- 
serve assets  until  the  hearing  could  be  had  upon 
the_  petition  to  surrender  the  charter.  But  the 
petition  of  the  corporation  to  snrrender  its  char- 
ter was  merely  alleged  as  an  additional  fact,  io 
connection  with  others,  to  show  why  a  receiver- 
ship should  be  granted  in  this  equitable  peti- 
tion; and  the  order  granted  by  the  presiding 
judge  made  no  reference  to  the  proposed  sur- 
render of  the  charter,  but  appointed  a  "perma- 
nent receiver,"  and  granted  an  injunction 
against  the  creditors. 

(e)  No  ruling  U  made  at  this  time  as  to  what 
effect,  if  any,  the  acceptance  of  the  proposed 
surrender  of  the  charter  of  the  company,  made 
by  way  of  cross-petition  in  this  proceeding,  and 
further  orders  based  thereon,  might  have.  Such 
questions  are  left  for  determination  when  thej 
arise. 

[Ed.  Note.-— For  other  cases,  see  Corporations, 
Cent.  Dig.  Jl  2219-2226,  2227.  22S  223cP 
2236;  Dec.  Dig.  §§  5.56,  5d7.*]        ^^   ^^ 

8.  lNJT7Rcnoir  ({  151»)— Plbadiho— Demttb- 

B£B. 

The  judgment  creditor  interposed  obJectioD 
to  the  grant  of  an  interlocutory  injunction,  and 
to  the  appointment  of  a  receiver,  by  filing  a  de- 
murrer which  challenged  such  a  proceeding  oP 
the  right  to  appoint  a  receiver  under  it.  This 
could  not  be  heard  and  determined  as  a  demur- 
rer at  the  interlocutory  hearing,  but  could  be 
considered  as  a  legal  showing  against  the  in- 
terlocutory relief  prayed. 

(a)  No  point  appears  to  have  been  made  in 
the  trial  court  as  to  any  effect  of  not  formally 
renewing  the  demurrer  after  the  amendments, 
and  such  demurrer  was  considered  on  the  hear- 
ing. This  court  win  not  uphold  the  judgment 
on  the  ground  that  one  of  the  amendments  was 
da,ted  after  the  demurrer  was  filed. 

[Ed.  Note.— For  other  cases,  see  Injanction. 
Cent.  Dig.  {  336;   Dec.  Dig.  J  151.»]  ^'""-"""' 

4.  Receitkbship    anu    Inteblocutobt    Ik- 
junction. 

Under  the  pleadings  (no  other  evidence  be- 
mf  brought  up)  it  was  error  to  appoint  a  re- 
ceiver and  grant  an  interlocutory  injunction 
over  the  objection  of  the  judgment  creditor. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Equitable  petition  by  tbe  directors,  wbo 
were  also  stockholders,  and  one  other  stock- 
holder, of  the  Empire  Realty  Trust  Com- 
pany, against  such  company,  the  Bank  of  So- 
perton,  and  others,  praying  for  the  appoint- 
ment of  a  receiver  and  for  an  injunction.  Re- 
ceiver appointed,  Injunction  granted,  and  tbe 
bank  brings  error.  -  Reversed. 

A  corporation  was  chartered  by  the  supe- 
rior court,  and  Its  assets  consisted  mainly  of 
real  estate.  At  a  regular  annual  meeting  of 
the  stockholders,  In  which  the  holders  of  more 
than  two-thirds  of  the  capital  stock  partic- 
ipated, the  following  resolutions  were  unani- 
mously adopted: 

"Whereas  the  assets  of  said  company  are  in 
such  a  shape,  and  the  condition  of  the  market 
is  such,  that  said  assets  cannot  be  rendered 
available  for  the  meeting  of  the  obligations  of 
the  company  without  disastrous  sacrifice  of  said 
assets  and  without  great  loss  to  the  parties  in- 
terested in  said  assets,  and  whereas  tbe  assets 
of  this  company  are  in  excess  of  the  liabilities 
of  the  company,  and  bv  proper  handling  shoulo 
meet  the  demands  of  all  parties  concerned,  and 
whereas,    it    Is    iilapossible    for    the    company 
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throagh  Ita  officera  and  agents,  or  in  any  other 
way  -without  the  aid  of  the  conrt,  to  protect  the 
interest  of  those  concerned  and  to  prevent  losa 
and  sacrifice,  and  whereas  Buita  are  being  filed 
against  said  company,  and  judgments  are  being 
obtained  at  a  heavy  coat,  which  threaten  to 
force  the  asaeta  of  the  company  upon  the  mar- 
ket at  a  great  loss,  and  will  also  cause  the  oth- 
er creditors  of  this  company  to  proceed  to  seise 
the  assets  of  the  company  and  dispose  of  them 
at  forced  sale  also  at  a  losa;  therefore  be  it  re- 
solved that  counsel  of  the  company  be  author- 
ized and  instructed  to  make  application  to  the 
proper  conrt  for  the  purpose  of  having  said 
coart  take  charge  of  the  assets  of  the  company 
and  conserve  the  same,  and  through  its  receiv- 
er to  take  charge  of  the  assets  of  the  company 
and  protect  the  interest  of  all  parties  concerned, 
under  the  orders  and  direction  of  said  court." 

On  the  same  day,  at  a  meeting  of  the  board 
of  directors,  the  action  of  the  stockholders 
was  confirmed  and  ratified,  and  the  same  res- 
olution was  nnanlmonsly  adopted.  Thereup- 
on the  directors,  who  were  also  stockholders, 
and  one  other  stockholder,  filed  an  equitable 
I>etltlon,  refentng  to  the  resolutions,  and  al- 
leging that  the  company  was  without  funds, 
and  unable  to  raise  any  without  serious  sac- 
rifice of  Its  property;  that  two  of  its  credi- 
tors had  obtained  Judgments  against  It,  and 
one  of  them  had  made  a  lery ;  that  two  other 
creditors  had  begun  suit;  that  the  stockhold- 
ers, ofiScers,  and  directors  were  unable  to 
oontlnue  the  business,  under  the  existing  cir- 
cumstances, without  irreparable  loss  to  the 
creditors  and  stockholders  of  the  company; 
that  the  company  was  solvent,  and  under  the 
proper  administration  of  Its  assets  by  the 
court  could  pay  Its  creditors  and  save  Its 
stockholders  from  loss;  that  the  market  for 
Its  assets  was  not  good,  and  a  forced  sale 
would  entail  great  loss;  and  that  a  repelver 
was  necessary  for  their  protection.  The  ap- 
polQtment  of  a  receiver  was  prayed,  and  the 
grant  of  Injunction  to  prevent  the  creditors 
who  had  sued  from  prosecuting  their  suits, 
and  the  Judgment  creditor  from  proceeding 
to  enforce  its  Judgment,  and  that  all  credi- 
tors be  required  to  set  up  their  claims  In  this 
action.  By  amendment  it  was  alleged  that 
the  continued  operation  of  the  company 
would  result  In  insolvency ;  that  the  stock- 
holders and  directors  had  ceased  the  con- 
duct of  business,  and  "had  taken  the  officers 
off  a  salary  basis,"  and  directed  them  to 
cease  active  operation;  that  there  were  25 
creditors  and  24  stockholders;  that  the  judg- 
ment creditor  had  caused  a  levy  to  be  made 
on  a  tract  of  land  which  the  debtor  had -con- 
veyed to  another  by  deed  as  a  security  for 
a  debt,  and  such  land  was  not  subject  to  levy; 
and  that  since  the  filing  of  the  original  pe- 
tition the  company,  by  a  eross-petltlon,  had 
asked  for  a  decree  of  dissolution.  By  anoth- 
er amendment  it  was  alleged  that  there  were 
mortgages  on  a  considerable  part  of  Its  real 
estate;  that  the  Judgment  creditor  had  In  its 
possession  collateral  security,  and  ought  to 
look  first  to  that  for  the  coilectloa  of  Its  debt; 
that  one  of  the  creditors  who  had  brought 


suit  against  the  company  held  a  dalm  on 

which  the  company  was  Indorser;  that  other 
creditors  holding  collateral  security  were 
threatening  to  sue  the  company  and  enforce 
their  claims  against  its  unincumbered  prop- 
erty; that  the  plaintiSs,  who  were  directors, 
were  trustees  for  the  creditors  and  stockhold- 
ers ;  that  the  company  was  amply  solvent, 
and  that  It  would  pay  all  creditors  in  full,  if 
properly  administered;  but  that  there  was 
Immediate  danger  of  loss  to  the  stockholders 
otherwise.  The  company  filed  an  answer,  In 
which  it  Joined  in  the  application  for  the 
grant  of  an  Injunction  and  the  appointment 
of  a  receiver.  The  judgment  creditor  filed  a 
demurrer  which,  among  other  thint^s,  chal- 
lenged the  character  of  the  proceeding,  and 
was  urged  as  legal  cause  against  the  inter- 
locutory relief  prayed.  It  appeared  to  have 
been  filed  between  the  dates  of  the  first  and 
second  of  the  two  amendments.  On  the  hear- 
ing the  presiding  judge  appointed  a  receiv- 
er and  granted  the  writ  of  Injunction.  The 
judgment  creditor  excepted. 

Hardeman,  Jones,  Park  &  Johnston,  of 
Macon,  for  plaintiff  In  error.  Mallary  &  Wlm- 
berly,  of  Macon,  for  defendants  In  error. 

LUMPKIN,  J.  Judgment  reversed.  AU 
the  Justices  concur. 

""""  a*  Q*.  Appr.  WD 

NASHVILLE,  a  A  ST.  L.  RTi  v.  O.  V.  TRU- 

ITT  CO.    (No.  5409.) 
C.  V.  TRUITT  CO.  V.  NASHVILLD,  C.  ft  ST. 

L.  KT.     (No.  6410.) 

(Court  of  Appeals  of  Georgia.    July  21,  1914.) 

(St/llabut  iy  the  Court.) 

1.  Cabbisks  (f  158*)— Intebstaxb  Cabbibb— 
Carilack  Akendubnt— Contbact  Limita- 
tion or  Liability. 

The  provisions  in'  the  Carmack  amendment 


Stat  386  (U.  S.  Comp.  ^t.  IMl,  p.sHs),  that 
no  contract,  receipt,  rule,  or  regulation  shall 
exempt  an  mterstate  carrier  from  the  liability 
thereby  imposed,  does  not  forbid  a  limitation 
of  liability,  in  case  of  loss,  to  a  valuation  agreed 
upon  In  the  contract  of  shipment,  for  the  pur- 
pose of  determining  which  of  two  alternative 
rates  shall  apply  to  the  shipment. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  Si  663-667,  699-703^,  708-710,  718, 
718% ;   Dec.  Dig.  |  15».*) 

2.  Cakkiebs  (§8  218,  228,  230»)— Shipukitt  ov 
LivB  Stock  —  Gonvebsiok  —  PREsimPTioR 
—  Daiiaqkb  Rboovebablb  —  Qdbstioh  iob 

JOBY. 

Where,  in  the  course  of  transportation  of 
live  stock  by  a  common  carrier,  inferior  ani- 
mals are  substituted  for  some  of~.tho8e  originally 
shipped,  a  conversion  on  the  part  of  the  carrier 
may  be  presumed;  and  although  the  substitu- 
tion occurs  in  the  course  of  an  interstate  ship- 
ment, made  under  a  contract  limiting  liability  to 
an  agreed  valuation  for  each  animal  shipped,  a 
recovery  of  damages  based  on  the  actual  value 
of  the  animals  would  be  authorized,  unless  the 
explanation  offered  by  the  carrier  is  sufficient  to 
negative  the  idea  of  a  wrongful  conversion,  and 
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of  negligence  amounting  to  gross  or  wanton  neg- 
ligence on  the  part  of  the  carrier.  Whether 
the  explanation  is  sufficient  is  a  question  for  de- 
termination by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriera, 
Cent.  Dig.  M  674-696.  927.  928.  933-949,  957- 
062 ;    Dec.  Dig.  §§  218,  228,  230.*] 

Error  from  City  Court  <rf  La  Orange; 
Frank  Harwell,  Judge. 

Action  by  the  C.  V.  Truitt  Company  against 
the  Nashville,  Chattanooga  &  St.  Louis  Rail- 
way. Judgment  for  plalntifr,  and  defend- 
ant brings  error,  and  plaintiff  files  cross-blU 
of  exceptions.  Judgment  on  cross-bill  of  ex- 
ceptions reversed  and  main  bill  of  exceptions 
dismissed. 

C.  V.  Truitt  Company  sued  out  an  attach- 
ment against  the  Nashville,  Chattanooga  & 
St  Louis  Railway,  and  filed  a  declaration  al- 
leging that  the  plaintiff  delivered  to  the  de- 
fendant a  car  load  of  mules,  to  be  trans- 
ported from  Nashville,  Tenn.,  to  La  Grange, 
Oa.,  that  one  of  the  mules  died  in  transit,  and 
its  value  was  $250,  and  that  three  of  them 
were,  without  the  knowledge  or  consent  of 
the  plaintiff,  exchanged  or  substituted  In 
transit  for  three  others,  which  were  $200  less 
in  value  than  the  three  for  which  they  were 
substituted.  It  was  alleged  that  the  railway 
company  was  guilty  of  negligence,  becatise 
the  floor  of  the  car  in  which  the  mules  were 
placed  was  in  a  wet  and  slippery  condition, 
and  the  amount  of  sawdust  or  other  material 
placed  on  it  was  not  sutficlent  to  dry  it  or 
prevent  the  feet  of  the  mules  from  coming 
In  contact  with  It,  and  they  could  not  safely 
stand  thereon;  that  unusual  and  unnecessa- 
ry force  was  used  In  the  effort  to  couple  the 
car  to  the  engine,  and  that,  in  starting  off 
with  the  car  after  it  had  been  coupled,  the 
engine  gave  an  unusual  and  unnecessary 
jerk;  that,  In  stopping  for  the  purpose  of 
switching  the  car  to  the  yards,  the  engine  was 
stopped  too  suddenly,  and  the  unusual  and 
unnecessary  suddenness  with  which  it  was 
stopped  caused  "a  jerk  and  bump"  to  the  car, 
and,  in  starting  off  from  this  position,  the 
engine  started  too  suddenly  and  too  rapidly, 
and  gave  an  unusual  and  unnecessary  Jerk 
to  the  car;  that,  by  reason  of  the  sudden 
starting  and  stopping  and  jerking  of  the  car, 
one  of  the  mules  fell  down,  and,  because  of 
the  slippery  condition  of  the  floor,  was  una- 
ble to  get  up  again ;  that,  after  the  mule  had 
been  thrown  down,  the  car  was  carried  back 
and  unloaded  in  one  of  the  stock  pens  of  the 
railway  company,  with  the  exception  of  this 
mule,  which  was  allowed  to  remain  ail  nigh 
In  the  car,  exposed  to  extremely  cold  weath- 
er, and  was  not  removed  until  the  next  morn- 
ing; and  that  the  result  of  all  of  this  negli- 
gence was  the  loss  of  the  mule  by  death.  It 
was  alleged,  as  to  the  three  mules  substitut- 
ed for  mules  of  the  plaintiff,  that  on  arrival 
of  the  car  at  La  Orange  the  plaintiff  called 
the  attention  of  the  agent  of  the  delivering 
railroad  company   to  the  substitution,   and 


had  a  written  exception  noted,  and  the  agent 
agreed  to  have  reparation  made.  By  amenl- 
ment  it  was  alleged,  as  to  the  valuation  ex- 
pressed In  the  bill  of  lading  (and  relied  upon 
by  the  defendant  as  limiting  its  liability),  that 
the  valuation  was  not  agreed  upon  in  order 
to  secure  a  lower  rate  or  any  particular  rate, 
but  was  merely  stated  in  a  printed  bUI  of  lad^ 
ing,  used  generally  by  the  defendant  with- 
out any  regard  to  the  actual  value  of  the 
stock  shipped,  and  that  the  printed  value  in 
this  bill  of  lading  was  not  in  fact  the  rea- 
sonable value  of  the  stock  shipped,  and  was 
never  understood  to  be  the  real  value,  either 
by  the  plaintiff  or  the  defendant. 

The  defendant,  in  its  answer,  denied  the  si' 
legations  as  to  negligence,  and  as  to  the  sub- 
stitution of  three  inferior  mules,  and  pleaded 
that,  if  it  was  liable  for  the  loss  of  the  mul* 
that  died,  the  contract  of  shipment  limited  it* 
liability  to  $100;  It  being  stated  in  the  biXi 
of  lading,  under  which  the  shipment  w»« 
made  from  Nashville,  Tenn.,  to  La  Grangt^ 
Ga.,  that  in  consideration  of  the  acceptance 
by  the  railway  company  of  the  reduced  rat*: 
of  $86  per  car.  Instead  of  the  tariff  rate  of 
$172  per  car,  it  is  agreed  by  the  shipper  that  ■■ 

"Should  loss  or  damage  occur  for  which  thr 
[railway  company]  may  be  liable,  the  value 
at  the  place  and  date  of  shipment  shall  govern 
the  settlement,  in  which  the  amount  claimed 
shall  not  exceed,  *  *  *  for  horses  and 
moles,  each  $100,  which  it  is  agreed  [is]  aa 
much  as  such  animals  as  herein  agreed  to  be 
worth  are  reasonably  worth." 

The  defendant  pleaded  further  that  it  wa» 
released  from  liability  by  the  stipulation  in 
theblU  of  lading  that: 

The  shipper  "hereby  assumes  all  risk  of  in- 
jury .which  the  animals  or  any  of  them  may  re- 
ceive in  consequence  of  either  or  any  of  them 
being  wild  and  unruly  or  weak,  and  of  the 
escape  of  any  portion  of  said  stock,  or  by 
maiming  each  other  or  themselves,  or  in  con- 
sequence of  heat  or  suffocation  or  other  ill  ef- 
fects of  being  crowded  In  the  cars." 

It  was  further  pleaded  that  the  plaintiff 
had  failed  to  give  the  written  notification  as 
to  the  alleged  loss  or  damage  as  required  In 
the  contract 

The  trial  resiilted  In  a  verdict  In  favor  of 
the  plaintiff  for  $119.50.  The  defendant 
made  a  motion  for  a  new  trial  on  the  usual 
general  grounds  only,  th^  motion  was  over- 
ruled, and  it  filed  a  bill  of  exceptions.  The 
plaintiff  also  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  It  filed  a  cross-bill 
of  «xceptions.  The  plaintiff's  motion  for  a 
new  trial  was  upon  the  usual  general  grounds, 
and  upon  the  special  ground  that  the  court 
erred  in  charging  the  jury  tluit,  as  a  matter 
of  law,  the  plaintiff  was  bound  by  the  valua- 
tion expressed  in  the  contract  of  shipment 
and  could  not  recover  moie  than  the  sum  of 
$100  for  each  horse  or  mule,  and  that  It  be- 
ing admitted  by  the  plaintiff  that  It  accepted 
the  substituted  mules  and  sold  them,  and 
that  each  was  worth  more  than  the  $100  val- 
uation expressed  In  the  contract  of  shipment 
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the  plaintiff  conld  not  recover  for  any  differ- 
ence in  price  between  tlie  males  shipped  and 
the  mules  so  substituted;  and  the  only  ques- 
tion in  the  case  that  the  jury  might  con- 
sider was  whether  or  not  the  plaintiff  was 
entitled  to  recover  anything  for  the  mule 
which  it  was  alleged  had  died.  It  was  con- 
tended that  the  court  erred  in  these  instruc- 
tions, because  they  were  not  authorized  by  the 
evidence,  and  because,  under  the  evidence, 
the  question  of  damages  resulting  from  the 
alleged  substitution  should  have  been  sub- 
mitted to  the  Jury,  and,  further,  "because  the 
contract  of  shipment  and  the  value  admitted 
by  the  plaintiff,  in  the  pleadings,  of  the  three 
substituted  mules  actually  received  by  the 
plaintiff  did  not  preclude  a  recovery  by  the 
plaintiff  of  the  damages  suffered  by  reason 
of  the  substitution  of  said  mules." 

B.  T.  Moon,  of  La  Grange,  and  Tye,  Pee- 
ples  &  Jordan,  of  Atlanta,  for  plaintiff  in  er- 
ror. Hatton  Lovejoy,  of  La  Grange,  for  de- 
fendant In  error. 

WADB,  J.  (after  stating  the  facts  as  above). 
Since  the  controlling  question  in  this  case  is 
involved  in  a  consideration  of  the  points  rais- 
ed by  the  cross-bill  of  exceptions,  it  would  be 
futile  to  consider  or  discuss  the  sole  question 
raised  by  the  main  bUl  of  exceptions,  sued 
out  because  the  court  refused  to  grant  the  de- 
fendant's motion  for  a  new  trial,  which  was 
based  entirely  on  the  alleged  insufficiency  of 
the  evidence  to  sustain  the  verdict  Under 
tbe  mUng  hereinafter  made  on  the  cross- 
bill, the  case  must  go  back  for  another  trial, 
and  the  evidence  adduced  at  that  trial  may 
t>e  radically  different  from  that  contained  in 
the  present  record. 

[1]  1.  Since  tbe  Carmack  amendment  of 
June  29,  1906,  has  received  interpretation 
from  the  Supreme  Court  of  the  United  States, 
the  rule  heretofore  maintained  in  Georgia, 
under  tbe  decisions  of  our  Supreme  Court, 
and  of  this  court,  as  exemplified  in  the  cases 
of  Louisville  &  Nashville  Railroad  Co.  v. 
Tharpe,  11  Ga.  App.  465,  75  S.  B.  6T7,  and 
Central  of  Georgia  RaUway  Co.  t.  Hall,  124 
Oa.  322,  52  S.  B.  679.  4  L.  R.  A.  (N.  S.)  898, 
110  Am.  St  Rep.  170,  4  Ann.  Cas.  128,  as  to 
limitation  of  liability  by  a  common  carrier  by 
means  of  a  contract  prearranging  the  amount 
of  damages,  has  been  materially  qualified. 
In  tbe  case  of  Adams  Express  Co.  v.  Cron- 
Inger,  226  U.  S.  600,  33  Sup.  Ct  153,  57  L. 
Ed.  314,  44  L.  R.  A.  (N.  S.)  257,  the  Supreme 
Court  says  that: 

It  is  "an  established  rule  of  the  common 
law  •  •  •  that  such  a  carrier  may  by  a 
fair,  open,  just,  and  reasonable  agreement  lim- 
it the  amount  recoverable  by  a  shipper  in  case 
of  loss  or  damage  to  an  agreed  value  made 
for  the  purpose  of  obtaining  the  lower  of  two 
or  more  rates  of  cbprgos  proportioned  to  tbe 
amount  of  the  rislt." 

Also,  in  the  same  ca.se,  the  court  holds  that 
nnder  the  Carmack  amendment  inquiry  as  to 
tbe  actual  value  of  an  interstate  shipment  Is 
not  vital  to  tbe  fairness  of  a  stipulation  in 


the  carrier's  receipt,  limiting  its  liability  to 
an  agreed  or  declared  value,  where  it  appears 
from  the  receipt,  as  well  as  from  the  publishi 
ed  rates  on  file  with  the  Interstate  Commerce 
Commission,  that  the  rate  charged  was  based 
upon  value;  and  it  is  held  that  a  shipper's 
knowledge  that  the  carrier's  rate  was  based 
upon  the  value  of  the  shipment  Is  to  be  pre- 
sumed, where  this  plainly  appears  from  the 
terms  of  the  bUl  of  lading,  and  from  the  pub- 
lished rates  on  file  with  the  Interstate  Com- 
merce Commission.  See,  also,  Chicago,  St. 
Paul,  Minneapolis  &  Omaha  Railway  Co.  v. 
Latta,  226  U.  S.  519,  S3  Sup.  Ct  155,  57  L. 
Ed.  828;  Missouri,  Kansas  &  Texas  Railway 
Co.  ▼.  Harriman,  227  U.  S.  657,  33  Sup.  Ct. 
397,  67  L.  Ed.  690;  and  Chicago,  Burlington 
&  Quincy  Railway  Co.  v.  MUler,  226  U.  S. 
513,  38  Sup.  Ct  155,  67  L.  Ed.  323.  All  of 
these  cases  sustain  the  doctrine  that  tbe  ship- 
per and  the  carrier  of  an  interstate  shipment 
are  not  forbidden,  by  the  provisions  of  the 
Carmack 'amendment  to  limit  by  contract  the 
carrier's  liability  to  an  agreed  value,  made 
to  adjust  the  rate.  In  Kansas  City  Southern 
Railway  Go.  v.  Carl,  227  U.  S.  639,  33  Sup. 
Ct  391,  67  L.  Ed.  683,  the  court  held  that  a 
limitation  of  liability,  in  case  of  loss  or  dam- 
age, to  a  valuation  agreed  upon  for  the  pur- 
pose of  determining  which  of  two  alten^- 
tive  rates  shall  apply  to  a  particular  ship- 
ment is  not  forbidden  by  the  Carmack  amend- 
ment; and  In  Missouri,  Kansas  &  Texas 
RaUway  Co.  t.  Harriman,  227  U.  8.  657,  33 
Snp.  Ot  397,  67  L.  Ed.  690,  it  was  lield,  as  to 
a-  contract  for  the  shipment  of  live  stock, 
tliat  a  stipulation  of  the  character  referred 
to  was  not  forbidden  by  tbe  Carmack  amend- 
ment even  though  the  true  value  of  the  an- 
imals greatly  exceeded  the  agreed  valuation, 
where  it  was  not  claimed  that  the  slUpper  was 
Informed  of  their  value  or  quality,  and  it  was 
held  that  the  valuation  named  in  the  ship- 
ping contract  was  as  much  an  agreed  valu- 
ation as  though  the  shipper  Itad  stated  the 
value  on  inquiry. 

From  a  consideration  of  these  rulings  of 
the  Supreme  Court  of  the  United  States,  it 
does  not  appear  to  be  material  that  no  spe- 
cial inquiry  was  made  by  the  carrier  at  the 
time  the  contract  of  shipment  was  entered 
into,  since  it  nowhere  appears  that  the  car- 
rier bad  knowledge  of  any  great  discrepancy 
between  the  actual  value  of  the  mules  and 
tbe  limiting  valuation  placed  thereon  as  a 
basis  for  the  lower  of  two  rates  allowed  to 
the  shipper.  In  fact  in  tbe  case  of  Chica- 
go, Burlington  &  Quincy  Railway  Co.  v.  Mil- 
ler, 226  U.  S.  513,  33  Sup.  Ct  155,  67  L.  Ed. 
323,  supra,  it  appears  that  the  bill  of  lading 
placed  a  value  upon  a  certain  stallion  of  $100, 
which  tbe  plaintiff  claimed  was  actually 
worth  $2,000,  and  that  the  limitation  stipu- 
lated in  the  contract  was  void  under  a  stat- 
ute of  Iowa,  tbe  state  In  which  the  contract 
was  made,  and  was  also  illegal  and  Invalid 
under  a  clause  in  tbe  Constitution  of  Nebras- 
ka, tbe  state  in  which  tbe  loss  occurred,  and 
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in  wbkh  tbe  case  'w'as  tried,  and  yet  the  Su' 
preme  Court  sustained  the  contract  as  writ- 
ten, and  declared  that  Congress  had  manlr 
fested  a  purpose  to  take  possession  of  the  en- 
tire subject  of  liability  of  a  carrier  by  tall- 
road  for  Interstate  shipments,  and  that  the 
regulations  contained  In  the  act  of  1887, 
as  amended  by  the  act  of  June  29,  1006, 
had  superseded  all  state  regulation  upon  the 
same  subject 

To  us  it  appears  that  the  evidence  clearly 
established  the  existence  of  two  different  law- 
ful rates,  not  only  on  file  with  the  conunis- 
sion,  but  also  plainly  set  forth  in  the  bill  of 
lading  Issued  by  the  carrier,  which  limited 
the  valuation  of  each  mule  to  $100,  for  the 
purpose  of  applying  the  lower  of  two  rates 
named  in  the  contract.  As  decided  In  the 
case  of  Adams  Express  Co.  t.  Croninger,  su- 
pra, it  is  immaterial  whether  or  not  there 
was  any  discussion  or  oral  agreement  be- 
tween the  carrier  and  the  shipper,  or  the 
agents  of  the  shipper,  since,  as  was  there 
held,  inquiry  as  to  the  actual  value  of  an  in- 
terstate shipment  is  not  vital  to  the  fairness 
of  such  a  stipulation,  where  it  plainly  ap- 
pears from  the  receipt,  as  well  as  the  pub- 
lished rates  on  file  with  the  Interstate  Com- 
merce Commission,  that  the  rates  were  based 
upon  value.  As  stated  above,  not  only  did  it 
appear  from  the  evidence  that  the  freight 
rate  of  $86,  charged  for  this  shipment  as  the 
rate  applicable  under  contracts  limiting  11a- 
l^lity,  and  the  rate  of  $172  applicable  in  the 
absence  of  such  a  contract,  were  published 
rates  filed  with  the  Interstate  Commerce 
Commission,  but  the  contract  itself  set  forth 
axplidtly  that  the  "tariff  rate  on  this  ship- 
ment from  Nashville,  Tennessee,  to  Ija 
Orange,  Georgia,  is  $172  per  car,"  and  that 
"In  consideration  of  the  transportation  by 
the  carrier  of  this  car  load  of  mules  from 
Nashville,  Tennessee,  to  Ia-  Grange,  Geor- 
gia, at  the  rate  of  $86  per  car,  the  same 
being  a  special  rate,  lower  than  the  tariff 
rate  charged  when  this  contract  is  not  exe- 
cuted," the  shipper  relieves  the  carrier  of 
'Certain  liabilities,  and  also  agrees  that,  should 
loss  or  damage  occur  for  which  the  carrier 
may  be  Uable,  the  value  at  the  place  and 
date  of  shipment  shall  govern  the  settlement, 
and  the  amount  claimed  shall  not  exceed  $100 
«ach  for  horse  or  mule. 

"A. contract  of  carriage  Uviting  the  liability 

of  the  cairier  for  loss  or  injury  regardlc«s  of 
actual  loss  must  be  based  on  a  sufficient  con- 
sideration. Mere  agreement  for  transportation 
between  parties  to  a  shipment  will  not  support 
an  agreement  to  limit  the  carrier's  common-law 
liability ;  an  independent  coDsideration,  such 
as  a  rednc<^  freight  rate,  or  an  agreement  to 
transport  over  its  line  and  that  of  a  connect- 
ing carrier,  being  necessary.  The  shipper  must 
be  given  an  opportunity  to  choose  between  tlie 
common-law  right  and  rate  and  the  special  con- 
tract rate  and  limited  liability."  1  Moore  on 
Carriers  (2d  Ed.)  442,  443. 

[2]  2.  The  common-law  rule  made  carriers 
practically  Insurers  of  property  while  the 
property  was  being  transported  by  them'; 
and,  from  public  policy,  they  are  not  allowed 


to  contract  to  exempt  themselves  from  loss 
arising  from  the  negligence  of  their  agents 
and  employes.  But  this  rule,  from  the  ne- 
cessity of  the  case,  has  been  in  a  measure 
relaxed  so  far  as  relates  to  the  carriage  of 
live  stock,  and  the  carrier  is  not  an  Insurer 
against  injuries  resulting  from  the  inherent 
nature  or  propensities  of  the  animals  them- 
selves, and  not  from  negligence  on  the  part 
of  the  carrier.  Of  coarse,  the  carrier  can- 
not exempt  Itself  by  contract  from  the  con- 
sequences of  a  tortious  act  committed  through 
its  agents  or  employes. 

"A  railroad  company  undertaking  to  trans- 
port live  stock  Is  liable  for  the  negligence  of  its 
agents  and  servants,  but  not  as  insurer."  2 
Moore  on  Carriers  (2d  Ed.)  818.  "The  principle 
is  well  established  that  a  common  carrier  may 
be  held  in  trover  when  it  is  guilty  of  mis- 
feasance, although  the  wrong  may  have  been 
unintentional.'*  Id.  275.  "The  general  rule  is 
that  a  carrier  is  not  liable  in  conversion  for 
mere  nonfeasance,  although  he  may  be  Uable  for 
negligence.  Thus  trover  will  not  lie  for  the 
mere  omission  of  the  carrier,  as,  where  the 
property  has  been  lost  or  stolen  through  his 
negligence,  and  so  cannot  be  delivered  to  the 
owner,  and  the  inability  to  deliver  does  not 
arise  from  any  act  of  the  carrier.  Mere  non- 
delivery by  a  common  carrier  wUl  not  oonsti- 
tute  a  conversion,  nor  will  a  refusal  to  deliver, 
on  demand,  if  the  goods  have  been  lost  through 
negligence,  or  have  been  stolen.  A  conversion 
implies  a  wrongful  act,  a  misdelivery,  a  wrong- 
ful disposition  or  withholding  of  property. 
There  must  be  proof  of  a  wrongful  disposition 
or  wrongful  withholding."  Id.  284,  285,  and 
cases  there  cited. 

It  is  settled  in  this  state  that  loss  of 
goods  hy  a  wrong  delivery,  negligently  made 
by  the  carrier,  is  a  conversion,  for  which  the 
carrier  Is  liable  to  account  at  the  full  value 
of  the  goods,"  and  does  not  come  within  the 
terms  of  a  special  contract  fixing  a  limited 
valuation  uiwn  the  goods  at  the  time  of  ship- 
ment, in  consideration  of  a  lawful' induction 
of  the  freight  rate.  Savannah,  Florida  & 
Western  Ry.  Co.  t.  Sloat,  93  Ga.  803,  20  &  B. 
219,  and  Atlantic  Coast  Line  Railroad  Co. 
V.  GoodwUt,  1  Ga.  App.  351,  57  S.  E.  1070. 
In  these  two  cases  inanimate  freight  was 
shipped.  In  Georgia  Southern  &  Florida  Ry. 
Co.  V,  Greer,  2  Ga.'App.  516,  58  S.  B.  782,  It 
was  held  that:     • 

"A  carrier  of  live  stock  can,  bv  special  con- 
tract, be  released  from  liability  for  Injuries  to 
such  stock  arising  from  named  causes,  and  can, 
as  to  these  and  all  other  incidents  of  trans- 
portation, by  such  contract  stipulate  for  lia- 
bility only  in  the  event  of  damage  and  loss  by 
the  gross  negligence  of  its  servants." 

As  held  In  aeveral  decisions  at  the  TTnited 
States  Supreme  Court,  hereinbefore  referred 
to,,  and  the.  recent  c^se  of  Atchison,  Topeka  & 
Santa  FS  Railway  Co.  v.  Robinson,  233  U. 

S.  178,  S4  Sup.  Ct  566,  58  L.  Ed. ,  ttie  ef'- 

fect  of  the  Canuack  amendment  to  the  Hep- 
bum  act  was  to  ^ve  to  the  federal  jurisdic- 
tion control  over  interstate  commerce,  and 
to  make  supreme  the  federal  legislation  reg- 
ulating liability  for  property  transported 
by  common  carriers'  in  interstate  commerce ; 
and  since  it  appears  that  Congress  intended 
to  take  possessloh  of  the  entire  subject  of  In- 
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terstate  shipments,  to  the  exclaslon  of  the  va- 
lions  states,  the  decisions  of  the  United  States 
Supreme  Court  which  allow  full  force  and 
effect  to  contracts  limiting  liability,  where 
based  upon  a  proper  consideration  (as,  for 
Instance,  the  lower  of  two  lawful  rates),  not 
only  necessitate  a  more  literal  enforcement 
of  the  terms  of  such  contracts  than  was  re- 
quired by  the  Georgia  courts  before  the  con- 
struction by  the  United  States  Supreme 
Court  of  the  Carmack  amendment  to  the 
Hepburn  Act,  but  may  even  eventually  nar- 
row the  limits  of  what  has  been  heretofore 
held  to  be  a  conversion  nnder  the  law. 

It  Is  conceded  by  able  counsel  for  the  rail- 
road company  that  a  carrier  cannot  actuall; 
convert  goods  and  be  protected  by  a  valuation 
claose,  since: 

"Where  the  carrier  has  converted  the  goods, 
he  will  be  deemed  to  have  thereby  abandoned 
the  contract  of  shipment,  a^d  he  cannot  there- 
after insist  on  a  stipulation  that  his  liability 
■hall  be  limited  to  a  certain  sum  at  which  the 
goods  are  valued ;  nor  can  he  do  go  where 
Bie  negligence  which  occasioned  the  loss  was 
wanton  or  willful."  1  Hutchinson  on  Carriers 
(3d  Ed.)  i  432.  "He  cannot,  of  course,  exoner- 
ate himself  from  the  consequences  of  the  fraud 
or  felony  either  of  himself  or  of  bis  servants." 
Id.  S  418.  And  "a  contract  cannot  avail  if 
the  act  of  the  carrier  or  his  servants  amounts 
to  misfeasance.  *  •  •  xhe  act  which  will 
derive  the  carrier  of  the  benefit  of  a  contract 
for  limited  liability  fairly  made  must  be  an 
affirmative  act  of  wrongdoing,  not  merely 
ordinary  neglect  in  the  course  of  the  bailment 
It  need  not  necessarily  be  intentional  wrong- 
doing; but  the  mere  omissiod  of  ordinary  care 
in  the  safe-keeping  and  carriage  of  goods  is  not 
the  misfeasance  mtended  by  the  authorities." 
Id.  {  478.  "Where  there  is  a  suit  for  a. conver- 
sion, the  wrongdoer  cannot  take  advantage  of 
an  agreed  valuation  of  the  property  in  order  to 
lessen  the  amount  of  his  Uability."  Georgia 
Southern  &  Florida  Ry.  Co.  v.  Johnson,  121 
Ga.  231,  48  S.  B.  807. 

In  Georgia  Railroad  Co.  v.  Keener,  93  Ga. 
808,  21  S.  E.  287,  44  Am.  St  Rep.  197,  Where 
a  portion  of  the  goods  were  stolen,  and  there 
was  no  evidence  to  show  how  or  under  what 
drcnmstances  the  theft  occurred,  the  court 
said; 

"Presumptively  the  loss  .was  occasioned  by  the 
company's  negligence,  and,  this  being  so,  It  was 
liable  for  the  full  value  of  the  goods  so  lost." 

It  appears,  however,  that  In  that  case  the 
stipulation  by  ^hlch  It  was  sought  to  limit 
tbe  liability  of  the  shipper  to  a  stated  valua- 
tion was  not  valid,  since  there  was  no  at- 
tempt to  estimate  the  value  of  the  goods; 
whereas,  tbe  contract  In  the  instant  case  la 
a,  good  and  valid  contract  under  the  recent 
holdings  of  the  United  States  Supreme  Court 
referred  to  above. 

We  may  ctmclude  ttiat  evidence  of  an  actu- 
al conversion,  or  of  some  wrongful  act,  or  of 
'willful  or  wanton  negligence  would  b/B,  neces- 
sary, under  the  present  state  of  the  law,  be- 
fore a  contract  limiting  liability  on  an  In- 
terstate shipment,  by  a  fixed  agreement  as 
to  value  9f  the  shipment  would  be  construed 
as  fnmlshlng  no  security  against  the  collec- 
tion from  the  carrier  of  the  actnal  value  of 
live. stock,  where  loss  occurred;  and,  though 


It  may  be  conceded  that  a  failure  to  deliver 
at  the  point  of  destination  would  raise  a 
presumption  against  tbe  carrier  that  a  con- 
version had  occurred,  the  presumption  Is  not 
conclusive,  but  may  be  overcome  (If  it  defi- 
nitely appears  that  such  loss  resulted  from 
negUgence,  not  amounting  to  gross- negligence, 
In  which  event  the  contract  limitation  would 
apply,  and  tbe  recovery  be  determined  there- 
by). In  the  absence  of  any  evidence  or  ex- 
planation from  the  carrier,  and  upon  proof 
that  three  Inferior  mules  had  been  substitut- 
ed for  three  others  delivered  to  the  carrier 
for  transportation,  the  plalntlS  was  entitled 
to  recover  the  actual  value  of  the  mules  as 
shown  by  proof,  less  the  value  of  those  sub- 
stituted, and  which,  were  accepted  by  tbe 
consignee  under  protest  On  the  other  hand, 
if  no  substitution  occurred,  there  could  be  no 
recovery  for  such  difference,  or  if  the  sub- 
stitution occurred  through  no  wrongful,  wan- 
ton, or  willful  act  of  the  carrier  or  Its  agent 
bat  through  negligence  only,  not  amounting 
to  gross  or  wanton  negligence,  then  the  re- 
covery to  which  the  plaintiff  would  be  enti- 
tled would  be  limited  by  the  contract  of  ship- 
ment to  the  agreed  valuation  of  $1(X>  per 
mule,  In  consideration  of  the  lower  rate 
charged;  and,  since,  the  mules  actually  re- 
ceived were  of  greater  value  than  this,  there 
conld  be  no  recovery  on  account  of  the  sub- 
stitution. 

From  the  evidence  for  the  railroad  com- 
pany) the  Jury  would  have  been  authorized 
to  Infer,  had  they  wished  to  believe  this  tes- 
timony rather  than  that  In  behalf  of  the 
plaintiff,  that  the  mule^  originally  loaded  on 
the  car  at  Nashville,  Tenn.,  were  the  actual 
mules  delivered  to  the  plaintiff  at  La  Grange, 
since  that  testimony  showed  that  the  identi- 
cal mules  loaded  at  Nashville  were  unloaded 
on  the  same  day  at  the  same  place,  and  after 
the  removal  of  one  which  had  been  Injured, 
the  remaining  twenty-eight  mules  were'  re- 
loaded, at  Nashville  the  next  day ;  that  the  car 
was  sealed  before  It  left  Nashville,  and  was 
sealed  when  It  readied  Atlanta ;  that  the  seal 
on  tbe  car  was  brotcen  In  Atlanta,  and  tbe 
mules  found  therein  were  unloaded,  and 
these  identical  mules  afterwards  reloaded, 
and  the  car  was  again  sealed,  and  the  ship- 
ment forwarded  to  La  Orange,  where  the 
seal  was  again  broken,  and  the  mules  were 
unloaded,  and  the  claim  was  made  by  the 
plaintiff  that  three  Inferior  mules-  had  been 
substituted  for  three  of  the  mules  shipped. 
Under  this  testimony  the  jury  conld  have 
found  that  no  substitution  had  been  effected, 
had  they  seen  fit  to  believe  the  circumstan- 
tial evidence  going  to  show  that  no  substi- 
tution occurred,  either  by  accident  or  inten- 
tion, but  that.  If  there  was  a  substitution,  it 
occurred  between  the  time  of  the  sale  of  the 
mules  to  the  consignee  and  the  time  when 
the  drove  of  mules  was  delivered  to  the  car- 
rier for  transportation,     i,. 

Also,  the  jury  might  have  determined  that 
there  was  no  willful,  wanton,  or  wrongful 
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conversioii  on  the  part  of  tbe  carrier,  its 
agents  or  employte,  and  tbat.  If  tbere  was 
a  substitution,  it  did  not  occur  from  any  such 
cause,  but  possibly  was  tbe  result  of  acci- 
dental or  negligent  intermingling  of  the 
mules  with  other  mules  at  the  stockyards  in 
Nashville  or  Atlanta,  without  any  tortious 
act  or  intention  on  the  part  of  the  carrier, 
and  without  profit  or  advantage  to  it,  and 
without  even  gross  negligence  (»  its  part, 
and  possibly  on  account  of  the  natural  pro- 
pensities of  the  animals  themselves,  which 
the  contract  was  intended  to  guard  against 
Tbe  loss  raised  a  presumption  of  a  conver- 
sion, sufficient  to  sustain  the  verdict ;  but  tbe 
explanation  or  the  proof  offered  in  behalf  oS 
the  carrier  might  have  convinced  tbe  Jury, 
for  aught  we  know,  that  there  was  no  bad 
faith  or  gross  negligence  on  the  part  of  the 
carrier,  its  agents  or  employes,  in  which 
event  the  limitation  as  to  value,  fixed  by  tbe 
contract,  would  have  applied,  or,  if  tbe  jury 
believed  there  was  no  substitution,  they 
might  have  so  found,  under  tbe  evidence. 

On  tbe  other  hand,  if  the  Jury  had  believed 
there  was  a  substitution,  and  if  in  their  opin- 
ion tbe  explanation  made  by  tbe  carrier  did 
not  rebut  tbe  presumption  arising  from  such 
substitution,  they  might  have  found  that 
there  was  a  wrongful,  willful,  or  wanton 
conversion,  or  a  conversion  brought  about  by 
gross  negligence,  and  might  in  such  event 
have  rendered  a  verdict  against  the  carrier 
for  such  difference  in  value  between  the 
mules  shipped  and  the  mules  received  as  the 
evidence  might  have  shown. 

It  follows  that  the  court  erred  in  with- 
drawing from  tbe  consideration  of  the  Jury 
the  entire  question  as  to  the  substitution  of 
three  certain  mules  for  three  others  of  higher 
value,  and  the  whole  matter  should  have  been 
submitted  to  the  Jury,  under  a  proper  charge 
instructing  them  as  to  their  consideration  of 
the  contract  of  affreightment  and  the  ex- 
planation offered  by  tbe  railroad  company 
to  account  for  the  loss  by  substitution,  if 
such  a  loss  actually  occurred. 

Judgment  on  cross-bill  of  exceptions  re- 
versed ;  main  bill  of  exceptions  dismissed. 

ROAN,  J.,  absent  on  account  of  sickness. 


a*  Q«.  App.  8U)         

JONES  V.  STATE.    (No.  6672.) 
(Ooort  of  Appeals  of  Oeorgia.    July  21,  1914.) 

(SvUabui  by  the  Court.) 
1.  Cbiminal  Law  (SJ  419.  420*)— Evidencb— 

HEABSAT— DiSOBDEBLT   HOUSE. 

On  the  trial  of  one  charged  with  maintain- 
ing a  lewd  house,  it  was  error  for  the  court  to 
permit  a  witness  for  the  state  to  testify  (over 
tbe  objection  that  the  evidence  elicited  was  ir- 
relevant, immaterial,  and  prejudicial  to  tbe  de- 
fendant) as  follows:  "I  am  prosecuting  bim  be- 
cause different  people  have  told  me  what  kind 
of  a  lewd  house  it  was."  "I  arrested  him  be- 
cr.ase  it  had  been  frequently  reported  to  me  by 
the  best  citizens  that  he  was  running  a  lewd 
house,  and  they  asked  me  why  I  allowed  that  to 


go  on  right  in  tbe  main  business  part  of  town, 
and  there  wag  hardly  a  day  passed  but  what 
somebody  spoke  about  that  whorehouse." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  973-983 ;  Dec.  Dig.  §|  419, 
420.*] 

2.  Cbiminal  liAW    ({{  S08,  778*)— Instbdo- 

TIONB— PbESUHFTION  S . 

In  a  criminal  investigation,  it  is  error  for 
tbe  court  to  give  in  charge  to  the  jury  section 
1015  of  the  Penal  Code  of  1910  relative  to  the 
presumption  which  arises  that  a  charge  or  claim 
is  well  founded,  where  a  party  has  evidence  in 
his  power  and  within  his  reach  by  which  he  may 
repel  such  claim  or  charge  against  him,  etc.  Tbe 
presumption  of  innocence  remains  with  the  de- 
fendant until  overcome  by  sufficient  proof,  not- 
withstanding his  failure  to  produce  evidence,  or 
even  to  make  a  statement  at  bis  trial,  denying 
bis  guilt  Wilson  v.  State,  8  Ga.  App.  816  (3), 
70  S.  E.  193 :  WiUiamson  v.  State,  9  Ga.  App. 
442  (1),  71  S.  E.  509;  Long  v.  State,  126  Ga. 
109,  54  S.  E.  906:  MUls  v.  State,  133  Ga.  155 
(5),  65  S.  E.  358;  Worley  v.  State,  136  Ga. 
231,  235,  71  S.  E.  168. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  731,  1846-1852,  1854-1857, 
1960,  1967;   Dec.  Dig.  iS  308,  778.*] 

3.  Cbiminai,  Law   ({  786*)— iRSTBucnona— 
Statement  of  Accused. 

There  was  no  error  in  the  following  charge: 
"The  defendant  in  this  case  made  a  statement 
just  sudi  statement  as  the  law  permits  him  to 
make."  Davis  v.  State,  14  Ga.  App.  — ,  82 
S.  E.  292,  decided  July  7, 1914. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gj  1787,  1895-1901,  1960, 1984 ; 
Dec.  Dig.  I  786.»] 

4.  DiSOBDEBLT  House  (|§  16,  20*)— Instbuo- 
noNs— Pboof— Evidence  of  Reputation. 

A  charge  which  authorizes  the  jury  to  con- 
vict a  defendant  of  the  offense  of  keeping  a 
lewd  house,  if  satisfied,  beyond  a  moral  and  rea- 
sonable certainty  and  beyond  a  reasonable  doubt 
by  evidence  of  the  "open  and  notorious  reputa- 
tion of  the  bouse  and  by  the  general,  open,  and 
notorious  character  of  the  inmates  thereof,'  that 
fornication  or  adultery  was  therein  committed, 
is  erroneous.  Coleman  v.  State,  6  Ga.  App. 
766,  64  S.  E.  828 ;  Smith  v.  State,  13  Ga.  App. 
241,  79  S.  E.  51 ;  Ward  v.  State,  80  S.  E.  295. 
"Reputation  for  lewdness  may  be  a  circum- 
stance tending  to  show  tbe  character  of  the 
bouse,  and  may  be  considered  by  tbe  jury  in 
corroboration  of  such  facts  and  circumstances 
as  may  reasonably  satisfy  them  of  the  essential 
fact  that  fornication  or  adultery  was  actually 
committed  therein."  Smith  v.  State,  supra,  13 
Ga.  App.  241,  242  (2),  79  S.  E.  51,  52. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent  Dig.  SS  21-25,  31;  Dec.  Dig.  H 
16,  20.*] 

5.  DiSOBDEBLT  HOUBE    ({  20*)— iNSTBUCTtONS 
— KnOWLBDOB. 

A  charge  that  tbe  defendant  might  be  con- 
victed of  keeping  a  lewd  house,  if  the  jury 
should  be  satisfied  b^  the  evidence,  to  a  moral 
and  reasonable  certainty,  and  beyond  a  reason- 
able doubt'  "that  the  defendant  bad  knowledge, 
either  actual  or  implied,  that  there  was  com- 
mitted in  the  house,  alleged  to  be  maintained  by 
bim,  acts  of  adultery  or  fornication,"  was  er- 
roneous. The  defendant  must  have  actual,  and 
not  implied,  knowledge  that  acts  of  adultery  ur 
fornication  are  committed  in  the  bouse  main- 
tained by  him.  Such  actual  knowledge  may  be 
shown  by  direct  proof,  or  by  proof  of  facts  or 
circumstances  from  which  the  jury  might  infer 
that  the  defendant  did  have  actual  knowledge 
that  acts  of  adultery  or  fornication  were  com- 
mitted in  the  bouse. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent  Dig.  i  31 ;   Dec.  Dig.  {  20.*] 


*For  otliar  cans  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indeze* 
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«.   DiSOBDEHLT  HOTTSB    {|  20*)— INBTBUOTIONS 

— ExPBEBSiON  OF  Opinion. 

The  court  erred  in  charging  the  jury  as 
follows:  "I  further  charge  you  that,  nouing 
appearing  to  the  contrary,  a  man  is  piesnmed 
.  to  know  the  character  of  the  house  maintained 
by  him  and  the  inmates  of  the  same,  as  the 
same  is  generally,  openly,  and  notoriously  known 
in  the  community  in  which  said  honse  may 
have  been  maintained."  This  charge  tended  to 
express  an  opinion  as  to  the  character  of  the 
house  and  its  inmates,  whereas  the  jury  should 
have  been  left  to  draw  such  inference  in  regard 
thereto  as  the  proven  facts  and  circumstances 
might  authorize. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  {  31 ;   Dec  Dig.  {  20.*] 

7.  DiSOBDIBLT  HOUSB   (§  20*)— INBTBOOTIONB 

— CouuussioH  OP  Lewd  Act. 

Various  portions  of  the  charge  of  the  court 
are  objected  to,  each  of  wliich  in  effect  anthor- 
ized  the  jury  to  convict,  if  lewd  women  were 
housed  by  the  defendant  and  such  women  did 
ply  their  immoral  vocation  with  the  knowledge 
of  the  landlord,  without  further  instructing  the 
jury  that  it  must  appear  that  such  lewd  women 
committed  acts  of  fornication  or  adultery  in  the 
particular  house  which  the  evidence  indicates  to 
be  a  lewd  house.  No  statute  prohibits  a  land- 
lord from  boarding  or  housing  lewd  women,  and 
the  house  where  they  may  be  so  maintained  will 
not  be  a  lewd  house,  unless  acts  of  fornication 
or  adultery  are  therein  committed.  If  lewd 
women  ply  their  vocation  away  from  their 
domicile,  this  alone  will  not  constitute  their 
landlord  the  keeper  of  a  lewd  house,  even  though 
he  might  have  ■  knowledge  that  their  conduct 
elsewhere  was  the  reverse  of  exemplary. 

[£d.   Note.— For  other  cases,  see  Disorderiy 
^ouae.  Cent.  Di«t.  ^  31;   Dec.  Dig.  {  20.*] 

8.  DiBOBDKBLT  HOUSK    (8  20*)— INBXBUOTIONS 

— Pbooi'  of  Single  Aot. 

A  charge  which  authorized  the  conviction 
of  one  charged  with  keeping  a  lewd  house,  on 
j;>roof  of  the  commission  of  one  act  of  fornica- 
tion or  adultery  therein  with  the  knowledge  of 
the  defendant,  who  maintained  and  kept  the 
house,  provided  he  had  knowled^,  prior  to  the 
commission  of  the  offense  that  it  was  about  to 
be  committed,  is  erroneous.  "One  swallow  does 
not  make  a  summer,"  and  one  act  of  fornication 
or  adultery  does  not  necessarily  constitute  the 
honse  in  which  it  is  committed  a  lewd  house. 
Besides,  the  charge  was  too  broad,  since  the 
keeper  of  a  hotel  or  a  boarding  house  might  have 
knowledge  that  such  an  offense  was  about  to  be 
committed  prior  to  the  commission  thereof, 
and  yet  be  unable  for  some  reason  to  intervene 
in  time  and  prevent  its  consummation. 

[Ed.   Note. — For  other  cases,   see  Disorderly 
Honse,  Cent.  Dig.  {  31 ;   Dec.  Dig.  {  20.*] 

9.  DiSOBDERLT  HOUBK  ({  20*)— Insibootions 
— KN0WI.ED0K. 

The  following  charge  was  error:  "I  charge 
yon  that  while  it  is  necessary  for  the  state  to 
ahow  knowledge  on  the  part  of  the  defendant 
that  fornication  or  adultery  was  practiced  in 
the  house,  yet  such  knowledge  may  be  found  to 
exist  from  the  fact  that  the  house  had  the  repu- 
tation of  being  lewd,  and  that  lewd  women  stay- 
ed there,  In  connection  with  other  facts."  It 
authorized  the  jury  to  find  that  the  defendant 
bad  knowledge  that  fornication  or  adultery  was 
practiced  in .  his  bouse,  if  the  jnry  should  fur- 
ther find  "that  the  house  bad  the  reputation  of 
being  a  lewd  house  and  that  lewd  women  stayed 
therein,  in  connection  with  other  facts."  Knowl- 
edge that  the  inmates  of  a  bouse  were  lewd  wo- 
men would  not  necessarily  charge  the  keeper 
of  such  bouse  with  knowledi^  that  fornication 
or  adultery  was  practiced  in  that  particular 
faonse.  The  jury  might  infer  knowledge  on  the 
part  of  the  defendant  that  fornication  or  adul- 
tery was  practiced  in  his  bouse  from  the  reputa- 


tion of  the  hou^e,  ftrom  the  character  of  the  in- 
mates, coupled  with  other  corroborating  circum- 
stances sufficient  to  induce  such  a  coDclusion : 
but  this  is  a  question  solely  tor  them.  Seaidea 
the  "other  facts"  nerpaiiary  to  be  proved  were 
not  indicated. 

[Ed.  Note.— For  ocber  cases,  see  Disorderly 
House,  Cent  Dig.  {  81;   Dec.  Dig.  {  20.*] 

10.  DisoBMBLT   House    (§   20*)  —  Inbtbuc- 
TioNs— Actual  Knowledge. 

The  exception  is  well  taken  that  the  judge, 
in  his  charge  to  the  jury,  after  defining  "lewd 
house,"  added  that  "it  is  sufficient  if  it  be  prov- 
en to  yonr  satisfaction,  beyond  a  reasonable 
doubt;  that  fornication  and  adultery  were  prac- 
ticed in  such  house."  This  was  erroneous,  since 
it  excluded  from  the  consideration  of  the  jury 
the  necessity  for  the  state  to  show,  by  either  di- 
rect evidence  or  sufficient  circumstances,  that 
the  defendant  had  knowledge  that  fornication  or 
adultery  was  practiced  within  the  house,  and 
may  have  confused  the  jury. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  f  31 ;   Dec.  Dig.  {  20.*] 

11.  Motion  fob  New  Trial. 

It  is  unnecessary  to  refer  to  the  general 

grounds  of  the  motion,  since  the  case  must  go 
ack  for  a  new  trial,  and  the  evidence  at  such 
trial  may  be  altogether  different 

Error  from  City  Court  of  Fitzgerald;  D. 
B.  Grlffln,  Judga 

J.  It.  Jones  was  convicted  of  maintaining 
a  lewd  bouse,  and  brings  error.     Reversed. 

McDonald  &  Qrantbam,  of  Fitzgerald,  for 
plaintiff  In  error.  W.  H.  Horne,  SoL,  of  Fitz- 
gerald, for  the  State. 

WADE,  J.    Judgment  reversed. 

BOAN,  J.,  absent  on  accoout  of  slckneea. 


(U  Ga.  Ai>p.  787) 
LEARY  V.  STATE.    (Mo.  6464.) 
(Court  of  Appeals  of  Georgia.    July  21,  1914.) 

(Syllaiiu  hv  the  Court.) 

1.  Cbiminal  Law   ({   1180*)— AppbaIt-Law 
OF  THE  Case. 

The  decision  in  this  case  is  controlled  by 
the  ruling  in  Leary  v.  State,  13  Ga.  App.  626, 
79  S.  E.  584,  which  is  necessarily  the  law  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  "H  3002-8004;  Dec.  Dig.  { 
1180.*] 

2.  HOKICIOE  ({  141*)— ASSAUXT  WITH  INTENT 

TO  MuBDEB— Indictment— "Administebbd." 
In  legal  significance  the  term  "administer," 
when  used  in  an  indictment  charging  an  assault 
with  intent  to  murder  by  the  administration  of 
a  certain  substance  in  food,  necessarily  con- 
veys the  thought  that  the  substance  alleged  to 
have  been  administered  was  swallowed  or  par- 
taken of  by  the  person  to  whom  it  is  alleged  the 
substance  was  administered ;  and  for  this  rea- 
son the  court  did  not  err  in  overruling  the  de- 
murrer to  the  indictment  There  can  be  no  ad- 
ministration of  a  poison  or  other  injurious  sub- 
stance, used  with  the  felorious  intent  of  having 
a  person  swallow  it,  unless  the  intended  victim 
partakes  of  it 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  {{  237-249 ;  Dec.  Dig.  i  141.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  196-197.] 
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3.  HouiciD*  (I  89*)— Assault  with  Irtbht 

TO  MOBDEB— Evidence. 

^oneh  the  indictment,  which  diarged  that 
the  defendant  did  actually  administer  broken 
glass  to  the  prosecutor,  was  sufficient  to  with- 
stand the  demnrrer,  the  court  erred  in  overml- 
ing  the  motion  for  a  new  trial,  becanae  the  ev- 
idence was  uncontradicted  that  the  prosecutor 
discovered  the  fragments  of  glass  in  hia  food  and 
declined  to  eat  it,  thus  defeating  the  design  of 
the  accused  upon  his  life. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {§  116-118;   Dec  Dig.  {  89.*] 

Error  from  Superior  Conrt,  Lowndes  Coun- 
ty;  W.  E.  ThomaB,  Judge. 

Jule  Leary  was  convicted  ot  assanlt  with 
Intent  to  lilll,  and  brings  error.    Reversed. 

See,  also,  13  Ga.  App.  626,  79  S.  E.  684. 

Franklin  ft  Lengdale,  ot  Valdosta,  tor 
plaintiff  in  error,  i.  A.  Wllkea,  SoL  Gen.,  of 
Moultrie,  for  the  State. 

RTJSSBLI<,  0.  J.  TliU  is  the  second  ap- 
pearance of  this  case  in  this  court  Upon  a 
former  review  of  the  record,  the  judgment  of 
the  lower  court  was  reversed  because  the 
court  erred  in  overruling  the  demurrer  to 
the  Indictment  In  the  former  bill  of  excep- 
tions, no  question  other  than  that  of  the  de- 
fectiveness of  the  demurrer  was  presented. 
13  Gb.  App.  626,  79  S.  B.  584.  At  the  Novem- 
ber term,  1913,  of  Lowndes  superior  court 
the  plalntlfl  In  error  was  again  Indicted  and 
placed  on  trial,  and  the  present  writ  of  error 
Is  brought  for  the  purpose  of  reviewing  er- 
rors alleged  to  have  been  committed  upon 
the  trial  of  the  accused  upon  the  new  indict- 
ment As  to  the  two  indictments  the  case 
presents  a  marked  similarity  to  that  of  the 
case  of  Johnson  v.  State,  90  Ga.  441, 16  S.  E. 
92;  Id.,  92  Oa.  36,  17  S.  B.  974. 

[1, 2]  1.  Before  pleading  to  the  merits  of 
the  case,  the  defendant  demurred  to  the  in- 
dl<jtment,  both  generally  and  on  special 
grounds;  the  conrt  overruled  the  demurrer; 
and  exception  was  taken  pendente  lite. 
There  was  no  error  in  overruling  the  special 
ground  that  the  indictment  did  not  charge 
the  defendant  with  the  procuring  or  induc- 
ing the  prosecutoi;  to  swallow  the  glass.  The 
indictment  alleged  that  the  defendant  did 
actually  administer  and  cause  to  be  adminis- 
tered to  the  prosecutor  the  broken  glass 
which  was  the  deadly  weapon  alleged  to 
have  been  used  in  making  the  assault ;  and  it 
could  not  be  Inferred  from  this  allegation 
that  the  assault  was  made  by  procurement  or 
inducement  As  to  the  ground  in  which  the 
complaint  is  made  that  the  indictment  failed 
to  charge  In  what  manner  the  broken  glass 
was  deposited,  It  is  enough  to  say  that  the 
Indictment  charged  that  the  ground  glass 
used  by  the  defendant  was  deposited  in  cer- 
tain collard  greens  and  com  bread,  which 
were  administered  to  the  prosecutor.  The 
manner  In  which  the  broken  glass  was  ad- 
ministered to  the  prosecutor,  the  ownership 
of  the  collard  greens  and  com  bread,   and 


whether  tbey  were  cooked  or  not,  were,  ot 
course,  wholly  immaterial  to  the  guilt  or  in- 
nocence of  the  accused;  and  for  that  reason 
the  fifth,  sixth,  and  eighth  grounds  of  the 
demurrer  were  without  merit,  and,  as  the  In- 
dictment alleged  that  the  glass  was  deposited 
in  the  collard  greens  and  actually  adminis- 
tered to  the  prosecutor,  it  would  be,  in  the 
view  that  we  take  of  the  case,  immaterial 
whether  the  prosecutor  partook  of  the  deadly 
eatables  or  desisted,  not  on  account  .of  the 
defendant  but  through  the  intervention  of 
s6me  one  else,  or  on  account  of  his  own  time- 
ly discovery  of  the  peril  to  which  he  was  ex- 
posed. The  court  ruled  correctly  in  overrul- 
ing the  general  demurrer.  The  indictment 
ondtt  review  when  the  case  was  here  be- 
fore charged  that: 

Jule  Leary  "unlawfully,  feloniously,  and  with 
malice  aforethought  did  put  broken  glass  into 
the  collard  greens  and  corn  bread  of  Lucioa 
Zeigler,  the  said  broken  glass  being  a  weapon 
likely  to  produce  death,  and  the  said  broken 
glass  being  then  and  tnere  deposited  in  said 
collard  greens  and  com  bread  with  the  intent 
then  and  there  to  cause  said  Lucius  Zeigler  to 
eat  the  same,  and  the  said  acts  in  and  upon  the 
said  Jule  Leary  did  thereby  make  an  assault 
with  the  intent  the  said  Lucius  Zeigler  to  kill 
and  murder,  and  the  said  Jule  Leary  with  said 
broken  glass  which  he  then  and  there  deposited 
as  aforesaid  did  unlawfully,  feloniously,  and 
with  malice  aforethought  attempt  to  kill  the 
said  LttciUB  Zeigler." 

In  the  Indictment  now  b^Ore  as  It  is 
charged  that: 

"Jule  Leary  unlawfully,  feloniously,  and  with 
malice  aforetoought  and  with  certain  broken, 
ground-up,  and  uiivered  glass,  which  was  then 
and  there  deposited  by  the  said  Jule  I^eary  in 
certain  collard  greens  and  corn  bread,  and  then 
and  there  adnunistered  to  one  Lucius  Zeigler, 
a  human  being  in  the  peace  of  the  state,  and 
the  said  broken,  ground-up  and  shivered  glass 
being  then  and  uiere  a  weapon  likely  to  produce 
death,  in  and  upon  one  Lucius  Zeigler,  a  human 
being  in  the  peace  of  the  state  then  and  there 
being,  did  make  an  assault  with  the  intent  the 
said  Lucius  Zeigler  to  kiU  and  murder.  And  the 
said  Jule  Leary.  with  said  broken,  ground-up, 
and  shivered  glass,  which  he  (the  said  Jule 
Leary)  then  and  there  deposited  in  said  col- 
lard greens  and  com  bread,  for  the  purpose  of 
administering  the  same  to  said  Lucius  Zeigler, 
and  did  actually  administer  the  same  to.  said 
Lucius  Zeigler,  did  then  and  there  unlawfully, 
feloniously,  willfully,  and  with  malice  afore- 
thought administer  and  cause  to  be  administer- 
ed tibe  said  ground-up,  broken,  and  shivered 
glass  unto  the  said  Lucius  Zeigler,  with  the  in- 
tent and  purpose  aforesaid,  contrary  to  the  laws 
of  said  state,  the  good  order,  peace,  and  digni- 
ty thereot" 

In  passing  upon  the  sufficiency  of  the  in- 
dictment in  the  former  case,  we  held  that  it 
was  bad  because  it  was  not  alleged  either 
that  the  Intended  victim  partook  of  the  food 
containing  the  bits  of  glass,  or  that  the  ac- 
cused administered  glass  to  the  victim  with 
intent  to  kill  him,  and  that  the  demurrer  to 
the  indictment  should  have  been  sustained, 
because  an  indictment  which  charges  merely 
that  the  accused  put  broken  glass  into  the 
Intended  victim's  food,  with  intent  that  he 
should  eat  it  was  insulhcient  to  charfre  an 
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assault  with  Intent  to  kill,  and  that  the  acts 
then  related  fell  under  the  ruling:  in  Peebles 
V.  State,  101  Ga.  585,  28  S.  B.  920.  The  In- 
dlctment  now  before  us  does  not  charge  that 
the  Intended  victim  partook  of  any  of  the 
food  in  which  the  glass  was  contained,  but 
it  is  plainly  alleged  that  the  accused  admin- 
istered the  ground  or  shivered  bits  of  glass 
with  the  intent  to  kill  the  prosecutor,  and  we 
think  this  is  sufficient,  because,  as  counsel  for 
the  plaintiff  in  error  insists,  "there  can  be 
no  administration  of  it  unless  the  victim 
partakes  of  the  substance  containing  the 
poison."    18  Ga.  App.  629,  79  S.  E.  584. 

When  this  case  was  here  before.  Judge  Pot- 
tle, delivering  the  opinion  of  this  court.  In 
ruling  upon  the  demurrer,  said: 

"The  indictment  in  the  present  case  does  not 
allege  eitber  that  the  intended  victim  partook 
of  the  food  containing  the  bits  of  glass,  oi  that 
the  accused  administered  glass  to  the  victim 
with  the  intent  to  kill  him.  The  effect  of  the 
ruling  in  the  Johnson  Case,  as  explained  and 
restricted  by  the  decision  in  the  Feobles  Case, 
is  that  in  cases  of  this  cliaracter  there  can  be 
no  assault  unless  the  poison  is  administered  to 
the  victim,  and  there  can  be  no  administration 
of  it  unless  the  victim  partakes  of  the  sub- 
stance containing  the  poison." 

By  calling  attention  to  the  fact  that  the 
indictment  tbeax  before  us  omitted  to  allege 
^ther  that  the  Intended  victim  partook  of 
the  food  containing  the  glass,  or  that  the 
accused  administered  the  glass,  we  intended 
to  make  plain  that  an  allegation  either  that 
the  victim  partopk  of  the  glass  or  that  the 
accused  administered  the  glass  (in  either 
case  with  the  intent  to  kill  the  intended  vio- 
tim)  would  cure  the  defect  pointed  out  in 
the  indictment  then  before  us,  and  the  state- 
ment that  there  can  be  no  administration 
of  poison  (or  other  deadly  substance),  unless 
the  victim  partakes  of  the  substance  contain- 
ing the  poison,  was,  as,  clearly  understood 
by  the  trial  Judge,  a  statement  that  in  legal 
signiflcance  the  word  "administer"  includes 
the  thought  that  the  person  intended  to  be 
assaulted  partook  of  the  deleterious  sub- 
stance by  means  of  which  It  was  sought  to 
accomplish  his  death.  In  other  words,  the 
poison  or  other  deadly  element  cannot  be 
said  to  have  been  administered  unless  it  is 
Introduced  into  the  body  of  the  Intended  vic- 
tim, either  with  or  without  his  knowledge. 

In  the  case  of  Johnson  v.  State,  02  Ga.  37, 
17  S.  B.  974,  the  Supreme  Court  sustained 
an  indictment  which  except  in  the  added  al- 
legation that  the  deadly  substance  was  ad> 
ministered,  was  substantially  in  the  terms  of 
a  former  indictment  which  had  been  held 
defective.  In  tliat  case  the  substance  alleged 
to  have  been  administered  was  poison  instead 
of  glass,  but  the  charge  waa  simply  that  the 


accused  "administered"  poison,  and  upon  the 
point,  now  raised  as  to  the  indictment  in  the 
present  case,  that  the  indictment  failed  to 
allege  also  that  the  intended  victim  partook 
of  the  food  containing  glass.  Justice  Lump- 
kin said: 

"No  person  of  ordinary  common  sense  would 
have  any  difficulty  ii  understanding  that  the  in- 
dictment means  to  charge  an  attempt  to  talce 
the  life  of  Mr.  Romare  by  Introducing  a  dead- 
ly poison  into  his  stomach,  and  this,  under  the 
above-cited  section,  Is  sufficient." 

The  charge  In  the  indictment  now  before 
us,  that  the  broken  glass,  was  administered, 
includes  an  allegation  that  the  glass  was  in- 
troduced into  the  stomach  of  the  prosecutor 
in,  this  case,  and  for  tliia  reason  the  court 
did  not  err  in  overruling  the  general  demur- 
rer. 

[3]  2.  For  the  same  reason  whiOh  con- 
strains us  to  approve  the  Judgment  upon 
the  demurrer,  we  think  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial,  for 
it  is  plain  from  the  uncodtradlcted  evidence 
in  the  record,  that  the  prosecutor,  Lucius 
Zeigler,  saw  the  glass  in  his  dinner  budcet 
almost  as  soon  as  he  opened  it  for  the  pur- 
pose of  eating  his  noonday  meal,  and  that  he 
desisted  from  eating  any  of  the  food;  and, 
under  the  ruling  in  the  Johnson  Case,  supra, 
as  well  as  under  'the  rulings  of  the  Supreme 
Court  in  Peebles  v.  State,  101  Ga.  585,  28  S. 
B.  920,  Groves  v.  State,  116  Ga;  516,  42  S.  B. 
755,  59  L.  R.  A.  598,  and  Chelsey  v.  State, 
121  Ga.  340,  49  S.  B.  2S8  (following  the  rul- 
ing in  Regina  t.  Button,  8  C.  &  P.  660),  the 
state  failed  to  prove  the  case  asi  laid,  and 
the  conviction  of  the  accused  was  unwarrant- 
ed by  the  evidence.  If  the  questiou  were  an 
open  one,  the  soundness  of  the  rulings  we 
have  cited  might,  in  the  opinion  of  the  writ- 
er, b^  gravely  questioned,  but  o|ir  personal 
opinion  is  of  no  consequence,  since  the  point 
has  been  squarely  ruled  in  decisions  which 
are  binding  upon  us.  This  renaers  any  dls- 
oussion  of  this  point  unnecessary;  and  also, 
since  this  point  is  controlling,  it  would  be 
profitless  to  deal  with  other  assignments  of 
error.  Viewing  the  evidence  in  the  record  in 
the  light  of  the  rulings  of  the  Supreme  Court, 
above  referred  to,  the  defendant  must  be 
granted  a  new  trial,  for  the  reason  that  the 
Jury  were  not  authorized  to  convict  him  of 
assault  with  intent  to  murder,  in  the  face  of 
the  positive  and  uncontradicted  evidence  that 
his  design  was  defeated  because  the  presence 
of  the  glass  in  the  food  was  discovered  be- 
fore the  intended  victim  had  eaten  any  of  it 
Peebles  v.  State,  supra. 

Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  sickness. 
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82  SOUTHEASTERN  BEPORTBB 


(Ga. 


(14  Qa.  App.  7K) 

J.  Il  BETTS  CO.  T.  MIMS.    (No.  6431.) 
(Court  of  Appeals  of  Oeorgia.    July  21,  1914.) 

(ByUabut  by  BditorM  Btaff.) 

1.  Appeal  and  Erhob  (J  730*)— Absighmkntb 
OP  Ebbob— Pointing  Out  Erbob. 

An  asaignment  of  error  to  a  portion  of  the 
charge,  as  contrary  to  law  on  its  face,  making 
no  attempt  to  show  how  it  la  contrary  to  the 
law,  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
mrtor,  C;ent  Dig.  {t  3013-3016;  Dec.  Dig.  S 
780.*] 

2.  Appbai.  and  Ebbob  (|  230*)— Objection8 
iv  LowEB  CouBT  —  iNSTBUcnoNB  —  Neces- 
sity OF  Requests— Omissions. 

That  complaint  may  be  made  of  the  court 
not  having  charged  more  fully  and  specifically, 
it  shonld  appear  timely  requests  were  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  230.*] 

8.  Appeai,   and   Ebbob    (S  730*)  —  Assiow- 
KXNTS  OF  Ebbob— PoiNTiNO  Out  Ebbob. 
Assignments  of  error  to  the  court  not  hay- 
ing charged  more  fully  and  specifically,  should 
point  out  wherein  it  failed. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  3013-3016;  Dec.  Dig.  J 
730.*] 

4.  ApPEAi  AND  Ebbob  (f  730*)  —  AssiOK- 
ICENTS  07  Ebbob— Pointing  Out  Ebbob. 

An  assignment  of  error  that  the  court  erred 
in  charging  as  therein  set  out,  not  stating 
wherein  it  was  error,  is  insufficient. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  3013-3016;  Dec.  Dig.  { 
780.*f 

Error  from  City  Court  of  Ashbuin;  R.  1l 
Tipton,  Judge. 

Action  by  J.  J.  Minis  against  J.  L.  Betts 
Company.  There  was  a  Verdict  for  plain- 
tiff, and  defendant  was  refused  a  new  trial, 
and  brings  error.   Affirmed. 

See,  also,  9  Ga.  App.  718,  72  a  E.  271. 

In  a  suit  for  damages  on  account  of  the 
breach  of  a  logging  contract  which  the  de< 
fendant  prevented  the  plaintiff  from  carry- 
ing out  to  completion,  the  gross  amount  the 
plaintiff  would  have  earned  had  he  been  al- 
lowed to  continue  in  the  performance  of  the 
contract,  less  such  part  of  the  necessary  ex- 
pense of  performance  as  was  saved  to  him 
by  reason  of  his  not  being  required  to  per- 
form, would  furnish  the  basis  for  a  calcula- 
tion of  his  damages.  The  amount  to  be  de- 
ducted in  this  case  should  be  ascertained 
from  a  consideration  of  the  facts,  and  after 
taking  into  consideration  the  duty  resting  up- 
on the  plaintiff  to  diminish  the  damages  as 
f&r  as  possible  by  utilizing  the  teams  purchas- 
ed by  the  plaintiff  to  carry  out  the  logging 
contract  in  any  available  work,  or  by  sell- 
log  them  to  the  best  advantage  and  as  sug- 
gasted  by  economy.  The  verdict  should  rep- 
resent the  natural  net  loss  to  the  plaintiff. 
Mimms  V.  Betts  Co.,  9  Ga.  App.  718-721,  72 

5.  E.  271. 

Mima  brought  suit  against  the  Betts  Com- 
pany, claiming  damages  in  the  sum  of  $5,750, 
on  account  of  the  alleged  breach  of  a  logging 


contract,  entered  Into  between  himself  and 
the  defendant  on  January  1,  1908,  by  whicb 
it  was  agreed  that  the  plaintiff  would  cut 
and  haul  logs  for  the  defendant,  and  place 
them  on  the  line  of  a  certain  tramroad,  using 
for  that  purpose  as  many  teams  as  he  might 
be  able  to  purchase,  not  exceeding  seven.    Ac- 
cording to  the  contention  of  the  plaintiff,  Uiis 
contract  was  to  continue  through  the  year 
1908  and  up  to  January  1,  1909,  and  in  pur- 
suance of  it  he  purchased  five  teams  and 
worked  them  until  June  1,  1908,  when  the 
defendant  refused  to  allow  plaintiff  to  con- 
tinue hauling.    He  alleged  that  if  he  had  been 
allowed  to  perform  his  contract  he  would 
have  cut,  hauled,  and  placed  on  the  traiproad 
300,000  feet  of  logs  per  month,  which,  at  the 
contract  price  of  $3.50  per  thousand,  would 
liave  made  the  sum  of  $1,050  per  month',  or 
$7,350  during  the  seven  months  between  June 
1,  1908,  when  he  was  compelled  to  abandoa 
his  undertaking,  and  January  1,  1909;    that 
the  necessary  expenses  he  would  have  incur- 
red in  catting,  hauling,  and  placing  the  logs 
on  said  tramroad  in  accordance  with   the 
contract  would  have   aggregated    $500    per 
month,  or  $3,500  for  the  seven  months  from 
June  1, 1908,  to  January  1,  1909,  and  that  aft- 
er deducting  this  amount  from  the  gross  sum 
of  $7,350  which  he  would  have  earned  as 
aforesaid,  there  would  have  been  left  $3,860 
as  a  net  profit  to  him;  that  he  bought  the 
five  teams  at  a  cost  of  $2,800,  solely  for  the 
purpose  of  carrying  out  his  contract  during 
the  year  1908;  that  he  was  imable,  when  he 
and  his  teams  were  thrown  out  of  employ- 
ment, to  get  other  employment  for  himself 
and  the  teams,  and  It  was  too  late  in  the 
year  for  him  to  begin  farming,  so  that  he 
was  compelled.  In  order  to  preserve  and  cale 
for  his  mules  and  oxen,  to  buy  feed  for  them 
until  he  could  sell  them,  and  he  was  unable 
to  sell  them  until  he  had  expended  for  such 
feed  $400;    and  that  he  was  finally  obliged 
to  sell  the  teams  at  a  loss  of  $1,500,  and  did 
sell  some  of  them  to  the  defendant  for  less 
than  cost  to  himself,  to  avoid  greater  loss 
and  damage  from  keeping  and  feeding.    Ad 
amendment  to  the  petition  set  out  the  expen- 
ditures for  feeding  and  caring  for  the  teams, 
incurred  after  June  1,  1908,  and  during  the 
remainder  of  that  year,  and  speciflcally  set 
forth  the  various  amounts  the  plaintiff  had 
paid  for  the  several  teams,  and  the  amount 
lost  on  the  sale  of  each,  and  the  dates  when 
the  sales  were  effected,  all  of  the  sales  being 
made  during  the  fall  of  1908  and  in  the  early 
part  of  1909.    A  general  demurrer  to  the  peti- 
tion was  sustained,  and  that  judgment  was 
reversed  by  this  court    9  6a.  App.  718,  72  S. 
E.  271.    Afterwards,  in  an  effort  to  comply 
with  suggestions   made  by  this   court,   the 
plaintiff  filed  an  amendment  changing  from 
$400  to  $654.50,   the  sum    alleged    to    have 
been  expended  in  feeding  the  teams,  and  al- 
leging how,  when,  and  to  whom  the  various 
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^eama  were  sold,  the  amount  of  loss  Incurred 
thereby  on  each  team,  and  the  efforts  made 
by  plaintiff  to  rent  or  sell  them  separately 
and  singly,  or  otherwise,  and  to  obtain  em- 
ployment for  himself,  and  setting  out  defi- 
nitely the  number  of  days  the  teams  were 
fed,  and  the  cost  thereof,  and  declaring  that 
the  best  possible  prices  that  could  be  ob^in- 
«d  for  said  teams  at  the  various  times  they 
were  sold  were  actually  obtained  by  him. 
The  trial  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  $1,715.84.  The  defendant  ex- 
cepted to  the  refusal  of  a  new  trial. 

John  B.  Hutcheson,  of  Ashburn,  and  J, 
H.  Tipton,  of  Sylvester,  for  plaintiff  In  error. 
J.  A.  Comer,  of  Ashburn,  Crum  &  Jones,  of 
Cordele,  and  Perry,  Foy  &  Monk  and  Tison 
A  Bell,  all  of  Sylvester,  for  defendant  in  er- 
ror. 

WADE,  J.  (after  staUng  the  facts  as 
above).  The  first  three  grounds  of  the  mo- 
tion for  a  new  trial  are  the  usual  general 
Sronnds,  and  require  no  extended  comment, 
as  there  was  ample  evidence  to  sustain  the 
verdict. 

The  fourth  ground  objects  to  a  long  ex- 
tract from  the  charge  of  the  court,  consist- 
ing of  Code  section  4395,  of  several  para- 
graphs stating  the  contentions  of  the  plain- 
tiff, and  of  the  following  Instructions: 

"If  yoQ  believe  that  the  plaintiff  is  entitled 
to  recover,  and  in  an  effort  to  mitigate  the 
damages  did  sell  a  number  of  teams  for  a  less 
amonnt  than  the  teams  would  have  been  worth 
at  the  expiration  of  the  contract,  then  the  de- 
fendant would  be  liable  to  the  plaintiff  for  the 
difference,  if  any,  of  the  value  of  the  teams  so 
sold  at  the  time  fixed  for  the  expiration  of  the 
contract  and  the  time  of  the  actual,  sale  of  the 
same;  provided  you  believe  that  the  plaintiff,  in 
making  the  sale,  was  under  the  expense  of  the 
care  and  feeding  of  the  teams,  and  got  the  high- 
est price  obtainable." 

"Plaintiff  claims  that  several  of  the  teams  he 
could  not  sell,  and  he  was  forced  to  the  expense 
of  feeding  and  caring  for  said  teams  from  the 
breach  of  the  contract  until  the  time  the  con- 
tract would  have  expired." 

"If  ypn  believe,  from  all  the  evidence  sub- 
jnitted  to  you  in  this  case,  that  the  plaintiff  is 
entitled  to  recover,  and  that  the  plaintiff,  aft- 
er the  breach  of  the  contract,  used  care  and 
•diligence  to  lessen  the  damages  caused  by  the 
breach  (if  you  believe  there  was  a  breach  of 
the  contract),  by  trying  to  sell  the  teams  or 
procuring  work  for  them,  and  failed  to  do  so, 
and  was  forced  to  feed  and  maintain  such  teams, 
be  would  be  entitled  to  recover  the  actual  cost 
«f  the  feed  and  the  maintenance  of  such  teams 
until  the  date  of  the  expiration  of  the  agreement 
between  the  parties." 

[1]  This  latter  excerpt  from  the  charge  of 
the  court  is  objected  to  for  the  following  rea- 
aons: 

(1)  "Because  the  same  is  contrary  to  law 
upon  Its  face."  This  assignment  of  error 
cannot  be  considered,  since  it  makes  no  at- 
tempt to  show  how  or  In  what  manner  the 
charge  is  contrary  to  law. 

(2)  "Because  the  same  Instructs  the  Jury  to 
the  effect  that  the  plaintiff,  If  enutled  to  re- 
cover at  all,  was  entitled  to  recover  the 
amount  that  he  would  have  earned  from  the 


date  of  the  alleged  breach  of  the  contract  to 
the  date  of  its  expiration,  less  expenses  of 
carrying  out  the  contract,  and  also  the  dif- 
ference between  the  amount  received  upon 
the  sale  of  the  teams  and  the  amount  the 
same  would  have  been  worth  at  the  expira- 
tion of  the  contract,  and  also  the  cost  of  feed- 
ing and  taking  care  of  the  teams  pending  an 
effort  to  sell  them."  The  movant  Insists  that 
the  plaintiff  could  in  no  event  "recover  more 
than  his  net  earnings  from,  the  date  of  the 
alleged  breach  to  the  date  that  he  claimed 
the  contract  expired."  This  objection  Is  not 
well  founded,  In  view  of  the  decision  hereto- 
fore rendered  by  this  court,  mentioned  supra, 
in  which  the  court  said: 

"If  by  the  exercise  of  ordinary  care  and  dili- 
gence the  plaintiff  could  have  employed  his 
teams  profitably  in  other  work,  it  was  his  duty 
to  do  so.  But  it  was  alleged,  that  when  the 
breach  occurred  it  was  a  time  of  the  year  when 
other  work  was  not  available.  The  plaintiff 
was  confronted  with  the  proposition  as  to 
whether  it  would  be  more  economical  to  keep 
the  teams  and  continue  to  feed  them  until  work 
could  be  obtained,  or  to  dispose  of  them  at  a 
loss.  It  was  his  duty  to  act  under  the  circum- 
stances as  an  ordinarily  prudent  man  would 
have  acted.  He  alleges  that  it  was  more  eco- 
nomical to  sell  them.  If  so,  the  loss  thus  in- 
curred is  an  element  which  may  properly  enter 
into  the  calculation  of  damages." 

From  this  and  from  what  follows  In  the 
same  opinion.  It  is  clear  that  this  objection 
to  the  charge  of  the  court  is  not  well  founded. 

(3)  It  Is  complained  that  the  instructions 
were  mixed  and  confusing;  but  the  movant 
failed  to  set  out  In  what  way  or  manner  the 
charge  lacked  clearness;  and,  taking  Into 
consideration  the  complicated  nature  of  the 
action,  it  appears  to  us  that  the  Instructions 
of  the  court  were  perhaps  as  clear  as  the  na- 
ture of  the  case  permitted. 

(4)  It  is  objected  that  the  instructions  were 
not  consistent  with  the  rule  laid  down  In 
the  former  decision  by  this  court  (9  6a.  App. 
718,  72  S.  E.  271).  We  take  the  contrary 
view,  and  see  no  material  variance  between 
the  rule  heretofore  enunciated  by  this  court 
and  the  measure  of  damages  suggested  by  the 
trial  Judge. 

The  fifth  special  ground  of  the  motion  for 
a  new  trial  complains  that  "the  cotirt  tailed 
to  instruct  the  Jury  as  to  the  correct  and 
legal  measure  of  damages  to  apply  In  this 
case,  in  the  event  the  Jury  determined  that 
the  plaintiff  should  recover." 

In  the  sixth  special  ground  It  is  complain- 
ed that  the  court  failed  to  give  the  Jury  the 
proper  and  legal  Instructions  to  "guide  them 
in  determining  the  amount  of  the  net  earn- 
ings" that  the  plaintiif  wonld  be  entitled  to 
recover,  etc. 

In  the  seventh  special  ground  It  la  con- 
tended that  the  court  failed  to  give  the  Jury 
the  proper  and  legal  instructions  "to  guide 
them  In  determining  the  amount  to  be  de- 
ducted from  the  amount  of  net  earnings  to 
be  recovered  by  the  plaintiff,"  etc. 

[2,  3]  It  does  not  appear  that  anj«  timely 
written  request  for  a  fuller  or  more  specific 
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charge  than  that  Urea  by  the  court  was 
made  at  the  trial,  nor  does  it  tLppeex,  from 
these  last  turee  exceptions,  wherein  the  court 
failed  to  properly  Instruct  the  jury  or  charge 
the  law;  and  since  no  specific  assignments 
of  error  are  therein  ifiade,  we  cannot  know 
why  the  charge  was  considered  Insufficient, 
especially  since  the  charge  as  a  whole  ap- 
pears to  cover  all  of  the  material  conten- 
tions of  the  parties. 

[4]  In  the  eighth  gronnd  of  the  motion  for 
a  new  trial  it  is  complained  that  the  court 
erred  in  charging  the  jury  as  therein  set  out, 
but  it  is  not  stated  how  or  in  what  manner 
the  court  so  erred,  and  therefore,  as  has 
be&a.  often  mled,  the  assignment  of  error 
cannot  be  considered.  The  same  may  be  said 
of  the  ninth  and  tenth  special  grounds  of 
the  motion  for  a  new  trlaL  What  the  movant 
may  have  had  In  mind,  or  for  what  reason 
the  movant  objected  to  the  charge  complain- 
ed of  in  the  eight,  ninth,  and  tenth  special 
grounds  of  the  motion,  it  is  impossible  for 
this  court  to  determine  from  anything  that 
Is  set  out  and  declared  in  these  grounds 
themselves;  and,  since  it  is  neither  proper 
nor  admissible  for  tliis  court  to  analyze, 
weigh,  and  measure  excerpts  from  the  charge 
of  a  trial  Judge,  in  order  to  discover  a  pos- 
sible error  not  specifically  and  directly  sini 
gled  out  and  complained  of  by  a  bill  of  ex- 
ceptions or  a  motion  for  a  new  trial  (as  the 
case  may  be),  and  since  the  charge  as  a 
whole  seems  to  have  fairly  and  impartially 
stated  the  various  contentions  of  the  parties, 
we  cannot  give  consideration  to  these  excep- 
tions. 

Judgment  afBrmed. 

BOAM,  J.>  absent  on  account  of  sickness. 


(74  W.  Va.  6S8) 
HARROLD  T.  CITY  OF  HUNTINGTON. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
June  23,  1914.) 

(8vttah»$  hv  th«  Court.) 

1.  MUNICIPAt  QOBPOBATIONS  (|  864*)— Stbket 
Improvementb^"Cbkatino  a  Debt." 

Contracting  for  street  improvement  to  be 
paid  for  out  of  a  city's  current  revenues  la  not 
creating  a  debt"  within  the  meaning  of  section 
8,  art,  10,  of  the  ConBtitotion. 

[Ed.  Note.— For  .  ot&er  cases,  see  Municipal 
Corporations,  Cent  Dig.  S§  1828-1835;  Dec. 
Dig.  {  864.»] 

2.  MUWICIPAI.  COBPOBATIONS  (I   874*)  —  IM- 

PBovXMENTa— Provision  fob  Payment. 
It  will  not  be  presumed,  because  a  city  has 
dot  the  fund  in  its  treasury  with  which  to  pay 
for  the  work  at  the  time  it  contracts  for  it, 
that  it  has  not  made  ample  provinon  for  pay- 
ment out  of  its  current  lev7. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  §§  905,  910;  Dec.  Dig. 
i  374.»] 

3.  Municipal  Cobfobations   (I   374*)— Con- 
tracts—Validity— Pbesumption. 

The  courts   will  indulge  every  reasonable 
presumption  in  favor  of  the  validity  of  a  dty'e 


contract,  appearing  on  Its  face  to  be  reasonable 
and  within  the  general  scope  of  the  city's 
charter  powers. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  905,  910;  Dec.  Dig. 
§374.*] 

4.  M0NICIPAI.  Cobpobations  (i  122*)— Con- 
tracts-Resolutions. 

A  resolution  passed  by  a  dty  council 
awarding  a  contract  for  street  improvement  will 
be  presumed  to  have  received  the  necessary 
two-thirds  inajorlty  vote  of  councilmen  present 
at  the  meeting,  when  the  minute  contains  bo 
record  of  the  vote. 

[Ed.  Note. — For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Big.  SI  281-289;  Dec.  Dig, 

6.  Municipal  Oobpobations  (|  338*)— Cok- 

TBACTS — Validity. 

A  contract  for  street  improvement  need 
not  be  in  writing  and  signed  on  behalf  of  the 
city  in  order  to  be  binding. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  866,  867;  Dec  Dig. 
I  338.*] 

6.  Tbial  (i  68*)— Opening  Casb— Rbcepxior 

or  OuiTTED  Evidence. 

A  trial  court  has  discretion  to  reopen  a 
case  at  the  request  of  either  party,  after  it  has 
been  closed  and  before  it  has  gone  to  the  jury, 
and  admit  evidence  to  prove  an  omitted  tact 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  SI  158-163;   Dec  Dig.  |  68.*] 

Error  to  Oircnit  Court,  Cabell  County. 

Action  by  George  W.  Harrold  against  the 
City  of  Huntington.  Judgment  for  plaintifF, 
and  defendant  brings  error.    Affirmed. 

Simms,  Endow,  Fltzpatrlck  &  Baker  and 
Marcum  tc  Shepherd,  ail  of  Huntington,  for 
plaintiff  in  error.  Wyatt  &  Graham,  of 
Huntington,  for  defendant  in  error. 

WIUJAMS,  J.  FlalnUff  recovered  a  Judg- 
ment in  the  circuit  court  of  Cabell  county 
against  the  city  of  Huntington  on  the  30th 
of  November,  1907,  for  $266.74,  balance 
claimed  by  him  to  be  due  on  a  contract  for 
the  laying  of  sewer  pipe,  and  defendant  was 
awarded  this  writ  of  error. 

The  suit  is  for  the  price  of  laying  46  feet 
of  244nch  sewer  pipe,  at  $2.09  a  foot,  and 
building  three  manholes  at  $20  each.  Plain- 
tiff had  laid  1,800  feet  of  sewer  pipe  under 
the  same  contract,  which  was  paid  for;  but 
the  dty  is  resisting  payment  for  the  46  feet 
and  the  three  manholes,  on  the  ground  that 
the  work  was  not  done  in  a  workmanlike 
manner  and  according  to  spedfications. 

[1, 2]  The  case  was  tried  by  a  Jury,  and  a 
number  of  exceptions  were  taken  to  the  rul- 
ings of  the  court  The  first  point  made  In 
brief  of  counsel  Is'  that  the  city  had  no  right 
to  undertake  the  improvement  at  that  time, 
because  its  street  fund  was  overdrawn  and 
it  is  forbidden,  by  section  8,  art  10,  of  the 
Constitution,  to  create  a  debt  without  a  vote 
of  the  people.  The  fact  that  the  funds  in 
the  dty's  treasury  were  overdrawn  is  not 
alone  suffldent  to  prove  that  it  was  "creat- 
ing a  debt,"  within  the  meaning  of  the  con- 
stitutional provision,  by  contracting  for  the 
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Improyement.  Iii  fhe  absence  of  evidence  to 
the  contrary,  it  must  be  presumed  that  the 
city  bad  made  provision  for  the  improve- 
ment out  of  the  current  revenues,  that  it 
bad  made  the  necessary  levy  to  meet  the 
city's  portion  of  the  expense,  which  was  the 
one-third.  The  other  two-thirds,  by  virtue 
of  its  charter  and  an  ordinance  passed  pnr- 
anant  thereto,  was  to  l>e  assessed  as  a  spe- 
cial tax  on  the  lota  abutting  on  either  side 
of  the  street  in  which  the  eewer  was  laid, 
provided  such  special  tax  should  not  exceed 
SO  cents  per  front  foot  on  any  lot  This  spe- 
cial assessment,  of  course,  had  to  be  made 
after  the  work  was  undertaken,  and,  as  to 
that  part  of  the  cost,  it  was  not  in  any  sense 
the  city's  debt;  the  lot  owners  being  alone 
liable  for  it  Providing  for  the  cost  of  street 
improvement  out  of  current  revenues  is  not 
creating  a  debt  within  the  meaning  of  the 
Gonatitation,  prohibiting  counties,  cities, 
ediool  districts,  and  municipal  corporations 
from  creating  a  debt  Davis  v.  Wayne  Coun- 
ty Court.  38  W.  Va.  104,  18  S.  B.  373 ;  Clay 
Co.  V.  New  Martinsville,  67  W.  Va.  525,  68 
8.  B.  118.  In  the  absence  of  evidence  to 
show  that  the  dty  had  not,  by  ordinance, 
made  ample  provision  in  its  levy  to  pay  for 
the  work  contracted  for,  it  must  be  presum- 
ed that  it  did  so  provide,  and  that  it  pro- 
ceeded lawfully  in  undertaking  the  improve- 
ment in  question.  Armstrong  v.  Taylor 
County  Court,  41  W.  Va.  602,  24  S.  B.  9M; 
Hanley  v.  County  Court,  60  W.  Va.  439,  40 
8.  E.  389. 

[S,  4]  It  is  urged  that  the  contract  Is  not 
binding  on  the  dty  because  it  does  not  ap- 
pear that  it  was  awarded  to  plaintiff  by  a 
two-thirds  majority  vote  of  the  councilmen 
present  at  the  meeting.  Section  42  of  the 
dty  charter  (chapter  160,  Acta  1901)  reads 
as  follows: 

"No  money  aball  be  appropriated  by  the  conn- 
cO,  and  no  contract  on  behalf  of  said  dty  shall 
be  entered  into  or  antborued,  nor  shall  any  or- 
dinance be  passed  unless  two-thirds  of  the  mem- 
bers present  when  the  question  is  put  concur 
therein;  or  unless  the  same  be  concbrred  in  at 
two  snccessive  regular  meetings  of  tbe  oonndl, 
held  at  different  dates,  by  a  majority  of  the 
members  present  at  .eadt  meeting." 

The  dty,  by  regular  ordinance)  bad  an- 
tliorized  tbe  constnictioD  of  lateral  sewers 
In  many  of  the  avenues,  streets,  and  alleys 
of  the  dty,  dtber  by  itself  under  tbe  direc- 
tion of  the  proper  officers  of  the  dty  or  upon 
tbe  lowest  and  best  terms  after  advertising 
for  bids,  and  provided  that  payment  of  two- 
tbirds  of  tiie  cost  should  be  made  by  means 
of  spedal  assessments  to  be  levied  upon  the 
lots  abutting  upon  either  side  of  the  street 
or  alley,  provided  it  did  not  exceed  60  cents 
per  lineal  foot  of  lot  That  ordinance  em- 
braced the  streets  in  which  the  sewer  in 
question  was  laid.  A  resolution  adopted  by 
tbe  dty  coundl  on  January  18,  1906,  reads 
as  follows: 

"On  motion  of  Mr.  Coon,  seconded  by  Mr. 
Hatcher,  the  contract  of  the  24-iDcb  lateral 
••war,   in  the  alley   between  Fifth  and  Sixth 


avenues,  between  Twentieth  and  Twenty-Fifth 
streets,  be  awarded  to  George  W.  Harrold,  at 
$2.09  per  foot,  and  manholes  at  $20.00  each, 
under  the  Lateral  Sewer  Act" 

It  is  insisted  that  because  the  minute 
does  not  show  that  the  resolution  was  con- 
curred in  by  two-thirds  of  the  members  of 
the  council  then  present  it  is  therefore  void.' 
The  contract  seems  to  be  fair  and  reason- 
able on  its  face  and  is  the  character  of  con- 
tract that  the  dty  has  power  to  ma&e,  and 
the  invariable  rule  of  the  courts.  In  such 
cases,  is  to  indulge  every  legal  presumption 
in  favor  of  their  validity.  28  Cyc.  675.  It 
will  not  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  necessary 
two-thirds  majority  vote  of  tbe  councilmen 
present  was  wanting.  Notwithstanding  the 
charter  provision  may  be  mandatory,  the 
presumption  is  that  the  coundl  complied 
with  it  Marklove  v.  Utlca,  etc.,  R.  Co.,  48 
Misc.  Rep.  258,  96  N.  Y.  Supp.  795. 

"When  a  corporation  seeks  to  avoid  its  con- 
tract on  the  ground  of  its  want  of  power  to  con- 
tract where  the  contract  is  not  upon  its  face 
necessarily  beyond  the  scope  of  its  authority, 
it  will,  in  the  absence  of  proof,  be  presumed  ta 
be  valid,  and"  it  is  held  that  "the  corporation 
must  make  good  its  defense  of  ultra  vires  by 
plea  and  proof."  Brown  v.  Pomona  Bd.  of  £id- 
ucation,  103  Cal.  681,  37  Pac  603. 

"Where  unanimity  is  indispensable  to  the 
\igal  authority  to  make  an  order  on  the  books 
of  a  corporation,  and  such  order  was  entered  of 
record,  it  should  be  presumed  to  hbve  been  made 
with  the  unanimity  required,  although  that  fact 
does  hot  appear  in  the  record."  City  of  Lex- 
ington V.  Headley,  etc.,  68  Ky.  (5  Bush)  608. 

"Where  a  motion  to  dispense  with  the  second 
and  third  readings  of  an  ordinance  was  adopted 
by  a  town  coundl,  at  a  meeting  at  which  six 
out  of  the  seven  members  were  present,  but  the 
record  fuled  to  show  the  vote  upon  such  mo- 
tion, the  presumption  was  held  to  be  that 
it  received  the  requisite  three-fourths  vote  of 
all  the  members,  and  tbe  ordinance,  which  was 
passed  by  tbe  unanimous  vote  of  the  members 
present  was  held  valid."  State  v.  Vail,  63 
Iowa,  650,  6  N.  W.  709. 

See,  aliso.  Town  of  Eldora  v.  Burllngame, 
62  Iowa,  82,  J7  N.  W.  148 ;  Downing  v.  City 
of  Milton  vale,  30  Kan.  740,  14  Pac.  281; 
City  of  Rome  v.  Whitestown  Water  Works 
Co.,  113  App.  Dlv.  647,  100  N.  T.  Supp.  367, 
affirmed  in  187  N.  Y.  642,  80  N.  B.  1106. 

[SI  A  written  contract  was  prepared,  but 
was  never  in  fact  signed  by  plaintiff  or  by 
any  one  for  the  dty.  That  it  was  not  signed 
Is  immaterial.  Flaintltr  swears  he  did  the 
work  under  the  contract  and  according  to 
tbe  spedfications  furnished  Iiim,  and  that 
tbe  dty  engineer  and  bis  assistant  were  fre- 
quently present  and  inspected  the  woric. 
The  dty  cannot  repudiate  the  contract  be- 
cause it  was  not  signed.  .  Why  it  was  not 
signed  does  not  appear;  presumably  it  was 
simply  neglected.  A  written  contract  was 
not  necessary  to  bind  tbe  dty.  City  of 
Charleston  v.  littlepage.  Judge,  80  S.  B.  131. 
Plaintiff  bid  for  the  work,  and  the  dty's  ac- 
ceptance of  tbe  bid  by  awarding  tbe  contract 
to  him  was  a  meeting  of  minds,  and  consti* 
tntes  a  binding  contract  We-  are  not  dted 
to  any  provision  in  the  dty's  diarter  which 
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requires  sadi  contracts  to  be  In  writing  and 
signed.  Moreover,  the  dty  Is  estopped  by 
Its  conduct  to  deny  the  contract.  28  Cya 
674. 

The  city  sought  to  recoup  damages  be- 
cause of  the  alleged  imperfection  of  the 
work.  It  claims  that  the  sewer  was  not  laid 
on  the  grade  established  by  the  engineer,  and 
that  it  does  not  carry  off  the  water.  The 
testimony  on  this  point  is  conflicting,  and 
the  matter  is  one  of  fact  for  jury  determina- 
tion. There  Is  no  established  fact  that 
shows  that  the  verdict  is  against  the  evi- 
dence. The  fact  depended  wholly  upon  con- 
flicting oral  testimony,  and  we  have  no  right 
to  disturb  the  verdict 

Counsel  for  defendant  in  error  insist  that 
unliquidated  damages  cannot  be  matter  of 
set-off.  This  is  true.  Case  Mfg.  Co.  v. 
Sweeney,  47  W.  Va.  638,  '35  S.  B.  853; 
Clark's  O.  Ouano  Co.  v.  Appliijg,  33  W.  Va. 
740,  10  S.  B.  800.  But  defendant's  plea  can 
very  properly  be  treated  as  notice  of  recoup- 
ment, for  it  sets  up  a  claim  to  damages 
on  account  of  defective  work. 

[6]  Complaint  is  made  because  the  court 
permitted  plaintiff  to  introduce  a  witness  to 
prove  an  omitted  fact  after  the  trial  of  the 
case  had  been  closed  and  instructions  had 
been  passed  up  to  the  court  This  was  a 
matter  within  the  sound  discretion  of  the 
trial  court  *We  cannot  see  that  the  court 
abused  Its  discretion ;  In  fact,  we  think  the 
court's  action  was  proper.  Clarke  v.  Ohio  K. 
R.  Co.,  39  W.  Va.  732  (Syl.  pt  9)  20  S.  E. 
696 ;  McManns  v.  Mason,  43  W.  Va.  186,  27 
S.  B.  293. 

The  judgment  Is  affirmed. 

LYNCH,  J.,  absent 


(74  W.  Va.  649) 

ROWAN  V.  TRACT  et  aL    (No.  2367.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  30,  1914.) 

(BylUilm*  hy  tk«  OvwrtJ 

1.  BXEOTITOBS  AND  Administsaxobs  (J  487*)— 

Suit  Against  Executor. 

A  bill  filed  by  a  widow,  and  as  creditor  and 
devisee  under  the  will  of  ber  deceased  husband, 
against  his  executor,  heirs  and  other  devisees, 
within  less  than  a  year  from  the  date  of  the 
qualification  of  the  executor,  being  the  first  ex- 
ecutor, seeking  an  accounting,  convention  of 
creditors,  and  a  decree  for  debts  claimed  by  her 
and  also  a  distribution  of  the  estate,  ia  prema- 
ture, and  demurrable. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {|  1720-1761, 
1764;    Dec.  Dig.  |  437.*] 

2.  Costs  (§  236*)— Costs  ow  Appeal. 

When  the  demurrer  to  such  bill  has  been 
overruled  and  the  cause  heard  on  its  merits, 
and  dismissed  as  presenting  no  cause  for  equi- 
table relief,  without  a  proper  saving  of  plain- 
tiff's legal  or  equitable  right  accrued  or  to  ac- 
crue, costs  incurred  in  this  eourt  will  be  de- 
creed appellant  on  reversal  of  the  decree  below, 
sustaining    the   demurrer,   and    remanding   the 


cause  with  leave  to  amend  and  for  farther  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  il  900-905,  907;    Dec  Dig.  |  236.*] 

Appeal  from  Circuit  Court,  Monroe  County. 

BUI  by  Mary  B.  Rowan  against  H.  P.  Tra- 
cy, executor,  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Payne,  Minor  ft  Bonchelle,  of  Charleston, 
for  appellant.  T.  N.  Read,,  of  Hlnton,  and 
John  li.  Rowan,  of  Union,  for  appellees. 

MILLER,  P.  Plaintiff  snlng  as  widow  of 
and  as  creditor  under  an  alleged  antenuptial 
contract  and  as  devisee  under  the  will  of  the 
late  Col.  John  M.  Rowan,  deceased,  filed  her 
bill  against  bis  executor,  and  other  devisees 
and  heirs,  seeking  an  accounting  by  the  ex- 
ecutor, a  convention  of  the  creditors,  and  a 
decree  that  four  thousand  dollars  of  said  es- 
tate be  turned  over  to  her  in  satisfaction  of 
said  antenuptial  contract;  and  to  have  paid 
her  one  third  of  the  personal  estate  as  pro- 
vided in  said  will;  also  a  decree  for  two 
hundred  dollars,  alleged  to  be  due  her  for 
money  paid  out  of  her  separate  estate  for 
the  use  and  benefit  of  the  decedent  and  that 
certain  notes  made  by  ber  to  one  Steel  and  In- 
dorsed by  her 'said  husband  be  made  a  charge 
upon  and  paid  out  of  his  said  estate,  and  for 
general  relief. 

The  bill  alleges  that  the  testator  died 
March  14,  1910,  and  that  Tracy  qualified  as 
executor  shortly  thereafter.  This  suit  was 
Instituted  December  22,  1910,  within  ten 
months  from  the  date  of  the  death  of  the  tes- 
tator, and  within  a  less  period  from  the  date 
the  executor  qualified.  . 

The  bill  was  demurred  to  and  answered 
by  the  executor,  and  all  the  other  beneficia- 
ries under  the  will,  the  answer  denying  all 
the  material  allegations  of  the  bill.  On 
final  bearing,  on  bill,  demurrer  thereto,  an- 
swers and  proofs,  the  demurrer  was  over- 
ruled, but  on  the  merits  the  court  by  the  de- 
cree appealed  from  further  adjudged  and  de- 
creed "that  there  are  no  equities  In  the 
plaintiff's  bin,  and  that  the  plaintiff  is  not 
entitled  to  the  relief  prayed  for  therein," 
and  further  "that  said  bill  be,  and  the  same 
hereby  is,  dismissed,  without  prejudice  to 
any  future  action  plaintiff  may  be  entitled 
to  take  for  any  matter  not  adjudicated  here- 
in," and  that  defendants  recover  their  costs. 

[1]  Outside  plalntifTs  rights  as  creditor, 
and  devisee,  not  a  single  other  right  Is  al- 
leged in  her  bill.  No  equitable  rights  are 
set  up  or  relief  prayed  for,  nothing  to  let 
plaintiff  into  a  court  of  eqtiity  for  any  pres- 
ent relief.  As  a  creditor  she  has  complete 
and  adequate  remedy  at  law,  for  aught  that 
is  alleged  In  the  bill.  Without  showing  some 
grounds  for  equity  jurisdiction  such  as  in- 
adequacy of  the  legal  remedy.  Inability  to  ob- 
tain satisfaction  of  his  debt  by  pursuit  there- 


•For  other  cum  sm  tun*  topic  and  Motion  NUMBER  In  Dec.  Die.  *•  Am.  Dig.  Key-No.  Sarlu  It  Rep'r  ladaxM 


Digitized  by  VjOOQIC 


W.Va.) 


GRIFFITH  V.  ADAIR 


479 


of  to  Jadgment  and  ezecntlon,  or  necessity  for 
discovery  or  some  other  groand  for  equity 
cognizance  a  bill  of  this  character  Is  not 
maintainable.  Price  t.  Lalng,  87  W.  Va.  873, 
68  S.  B.  24. 

As  one  for  dlstrlbatlon  of  the  estate  the  bill 
Is  premature.  By  section  29,  chapter  87,  seri- 
al section  4055,  Code  1813,  a  personal  rep- 
resentative cannot  be  Compelled  to  pay  any 
legacy  or  make  distribution  of  the  estate  of 
a  decedent  until  after  a  year  from  the  date 
of  the  order  conferring  authority  upon  him, 
unless  It  Is  otherwise  provided,  and  a  bill  by 
the  testator's  widow  seeking  to  compel  the 
executor  to  do  otherwise  Is  demurrable,  and 
cannot  be  sustained.  Harris  v.  Orr,  42  W. 
Va.  74B,  26  S.  B.  455.  So  we  ai«  of  opin- 
ion that  the  demurrer  should  have  been  sus- 
tained, and  If  after  leave  given  to  amend, 
plalntlfF  failed  to  amend  her  bill  so  as  to 
show  equitable  grounds  for  relief,  her  bill 
should  have  been  dismissed,  saving  all  rights 
legally  existing,  or  equitable  rights  thereaft- 
er to  accrue,  and  this  without  having  under- 
taken to  ottierwlse  dispose  of  any  of  her 
rights  or  the  rights  of  any  of  the  other  par- 
ties. 

The  decree  below  will  therefore  be  revers- 
ed, and  the  cause  remanded  with  direction 
to  enter  an  order  sustaining  the  demurrer, 
and  with  leave  to  plaintiff  to  amend  her  bill 
within  such  reasonable  time  as  the  court 
may  prescribe,  and  upon  default  thereof  that 
her  bill  stand  dismissed,  but  to  be  without 
prejudice  to  any  rights  or  remedies,  legal  or 
equitable,  existing  or  thereafter  to  accrue  to 
plaintiff  against  defendants,  or  either  of 
them,  growing  out  of  any  of  the  matters  per- 
taining to  said  estate. 

[2]  Now  as  to  the  costs  Incurred  in  this 
court  Appellees  Insist  and  assign  as  cross 
error,  that  the  court  below  should  have  sus- 
tained their  demurrer,  and  as  appellant  was 
responsible  for  the  error  of  the  court  In  over- 
ruling the  demurrer  she  should  not  recover 
costs  here.  Appellant  may  be  said  to  be  legal- 
ly responsible  for  the  court's  error  In  over- 
ruling the  demurrer;  but  the  error  did  not 
end  there.  Appellees  procured  the  court  to 
dispose  of  the  case  on  Its  merits  on  the 
ground  that  there  were  no  equities  In  the  bill, 
and  In  attempting  to  save  plaintiff  her  rights, 
erroneously  limited  those  rights  to  such  as 
bad  not  been  adjudicated.  As  all  rights 
claimed  were  by  the  pleadings  and  proofs 
Oled  made  issues,  the  decree  pronounced,  we 
think,  amounted  to  an  adjudication  of  all 
plaintiff's  rights,  leaving  none  unadjudlcated. 
This  was  error  which  appellant  could  have 
corrected  only  by  appeal  to  this  court  If 
the  court  had  simply  dismissed  the  bill  with- 
out any  saving  and  the  record  showed  no  re- 
quest by  her  for  a  saving  of  her  rights  we 
would  simply  correct  the  decree  and  affirm 
without  costs,  agreeably  to  the  rule  promul- 
gated In  Frye  v.  MUey,  54  W.  Va.  324,  46  S. 
R  135,  Teter  v.  Teter,  65  W.  Va.  167,  63  8. 


B.  967,  and  Newton  v.  Kemper,  66  W.  Va. 
130,  66  S.  B.  102.  Our  conclusion,  therefore. 
Is  that  plaintiff  Is  entitled  to  costs  Incurred 
on  this  appeal,  and  the  decree  entered  here 
will  so  provide. 

'"°°°°°°"  (74  W.  Va.  64«) 

GRIFFITH  V.  ADAIR.    (No.  2888.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  30,  1914.) 

(8vU»iu*  tv  th4  Court.) 

1.  linrrtATiON  or  Actions  (I  150*)  —  Potr- 

PONBMENT— AOREEUEHT  TO   PaT  ANNTJITT. 

An  agreement  to  pay  an  annuity,  making 
no  reference  in  any  way  to  the  existence  of  an 
antecedent  debt,  the  interest  on  wtiicb  would 
equal  the  annual  payments,  nor  in  any  way  sug- 
gesting the  payments  stipulated  for  are  inter- 
est, cannot  be  regarded  as  evidence  of  such 
debt  or  of  the  postponement  of  payment  there- 
of, until  the  time  of  cessation  of  the  annual 
payments. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  AcUons,  Cent  Dig.  H  610^-618;  Dec.  Dig.  f 
150.*] 

2,  BVIDERGK  (I  418*)— PaKOL— AOREKMXHT  TO 

Pat  Annuttt. 

Nor  can  parol  evidence  be  admitted  to 
broaden  or  extend  its  operation  so  as  to  give 
It  such  effect 

[Bd.  Note. — For  other  cases,  see-  Evidence, 
Cent  Dig.  fS  1865-1857, 1859,  18U0;  Dec  Dig. 
i  413.*1 
8.  LnnTATiow  or  Actions  (j  195*)— Matuwtt 

9w  Debt— Pbesumption. 

Pre-existinK  Indebtedness  of  the  person 
obligating  himself  to  pay  such  an  annuity,  shown 
by  his  admission,  accompanied  by  his  further 
admission  that  the  payments  contemplated 
were  interest  on  the  debt,  is  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  have 
been  due  and  payable  at  the  date  of  the  annui- 
ty agreement 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  ||  711-716;  Dec.  Dig.  | 
195.*] 

Error  to  Circolt  Court  Monroe  (bounty. 

Assumpsit  by  J.  F.  Griffith,  executor,  against 
R.  W.  Adair.  Judgment  for  defendant  and 
plaintiff  brings  error.    Affirmed. 

R.  F.  Dunlsp,  of  Hinton,  for  plaintiff  in 
error.  T.  N.  Read,  of  Hinton,  for  defendant 
in  error. 

POFFBNBARGBR,  J.  In  this  action  of  as- 
sumpsit on  the  common  counts  and  a  special 
one,  by  an  executor,  to  collect  the  principal 
of  an  alleged  debt  on  which  all  Interest  has 
been  paid,  the  court  directed  a  verdict  for 
the  defendant  deeming  the  debt  to  have  been 
barred  by  the  statute  of  limitations  or  to  have 
been  released  In  consideration  of  an  annuity, 
to  the  payment  of  which  the  debtor  bound 
himself  by  an  Instrument  sealed  and  dated 
March  6,  1891. 

The  declaration  charges  the  existence  of  in- 
debtedness from  the  defendant  to  the  testa- 
trix, prior  to  March  6,  1891,  which  she  per- 
mitted him  to  keep  and  retain  as  a  loan,  until 
her  death,  in  consideration  of  his  agreement 
to  pay  her  the  interest  thereon  annually.  No 
note  or  other  written  evidence  of  the  original 
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debt  was  produced,  nor  Is  there  any  oral 
evidence  tending  to  prove  the  amount  claim- 
ed. The  executor  found  no  note  and  had  no 
personal  knowledge  of  the  alleged  debt  A 
girl  who  had  lived  with  the  testatrix,  almost 
all  the  time,  from  1885  until  the  date  of  her 
death,  in  April,  1911,  and  had  access  to  her 
pape^  knew  nothing  of  any  note  for  the 
amount  claimed.  Nothing  in  the  form  of 
written  evidence  of  any  obligation  on  the  part 
of  the  defendant  was  adduced,  except  an  In- 
strument reading  as  follows: 

"I,  R.  W.  Adair  promise  and  bind  mysdf  aty 
heiis  executors  &c  to  pay  to  Mra.  Nancy  Adair 
the  sum  of  twenty  four  34-100  dollars  yearly 
on  the  first  day  of  March,  1892,  and  in  each  sac- 
ceeding  year,  so  long  as  the  said  Nancy  Adair 
shall  Uve,  the  said  yearly  payments  to  begin  the 
1st  day  of  March,  1882.  Given  under  my  hand 
and  seal  this  6th  day  of  March,  1891. 

"R.  W.  Adair.    [SeaLf' 

The  girl  testified  that  the  defendant  had 
often  called  and  paid  what  she  termed  the  in- 
terest, the  annual  payment  stipulated  in  the 
Instrument  Just  quoted.  As  evidence  of  an 
admission,  a  part  of  the  testimony  of  the 
defendant  in  another  proceeding  was  intro- 
duced, without  objection.  This  was  to  the  ef- 
fect that,  prior  to  March  6, 1891,  he  had  owed 
the  testatrix  about  $300,  and  she,  agreeing 
nerer  to  collect  it,  tf  he  would  pay  the  inter- 
est on  the  amount  annually,  as  long  as  she 
should  live,  had  surrendered  the  note  to  blm 
and  taken  In  lien  thereof  his  written  obliga- 
tion to  make  the  annual  payment  of  124.34. 

A  sufficient  plea  of  the  statute  of  limita- 
tions interposed  raises  two  questions:  ■  (1) 
Whether,  assuming  the  existence  of  a  debt, 
on  March  6,  1891,  the  paper  put  In  evidence 
iwstponed  the  day  of  payment  until  the  date 
of  the  death  of  the  creditor;  and  (2)  wheth- 
er the  debt  as  admitted  is,  independently  of 
such  writing,  barred  by  the  statute,  or  rather 
whether  it  was  due  and  payable  at  the  date 
of  the  execution  of  said  paper,  so  as  to  set 
the  statute  in  operation. 

[1]  Unaided  by  oral  testimony,  the  paper 
shows  no  pre-existing  debt.    It  makes  no  ref- 


erence to  any  Indebtedness  at  all  other  than 
the  amounts  for  which  it  obligated  the  de- 
fendant. It  Is  an  agreement  to  make  certain 
annual  payments,  and  that  only.  If  it  bad 
been  executed  after  the  alleged  debt  had  be- 
come barred,  it  would  not  be  sufficient  as  a 
new  promise,  for  such  a  promise  must  be  in 
writing  and  clear,  by  Its  terms  or  implica- 
tion. Abrahams  v.  Swann,  18  W.  Va.  274,  41 
Am.  Rep.  692;  Stiles  v.  OU  &  CJoal  (Jo.,  47  W. 
Va.  838,  86  S.  £.  986;  Qnarrler's  Adm'r  T. 
Quarrier's  Heirs,  36  W.  Va.  810,  15  S.  B.  154. 
No  word  in  it  suggests  any  debt  which  could 
be  so  revived.  If  the  promise  to  pay  interest 
on  a  debt  in  future  would  suffice,  the  paper 
would  still  be  Inadequate,  because  the  sums 
agreed  to  be  paid  are  not  designated  as  in- 
terest No  inference  of  an  agreement  to  pay 
an  existing  debt  at  a  future  date  can  possibly 
arise  from  Its  terms.  By  the  same  course  of 
reasoning,  the  ImpossibHity  of  making  It 
lengthen  the  time  of  payment  of  a  debt  not 
barred  is  demonstrable. 

[2]  Nor  can  any  addition  to  its  terms  be 
made  by  resort  to  parol  evidence.  It  Is  a  con- 
tract in  writing  whidt  can  neither  be  nar- 
rowed nor  extended  by  oral  evidence. 

[3]  The  admission  above  referred  to  Is  the 
only  evidence^  of  any  debt  While  It  does  not 
show  whether  the  debt  was  due,  so  as  to  start 
the  statute,  or  not  the  reasonable  inference 
arising  from  the  facts  stated  is  that  it  was 
then  due,  for  the  parties  deemed  it  advisable 
to  make  a  new  arrangement  for  which  there 
could  have  been  no  occasion,  if  the  debt  waa 
to  run  durtng  the  life  of  the  creditor.  Bear- 
ing interest,  as  it  presumptively  did,  the  cred- 
itor's situation  would  have  been  far  better 
without  the  new  arrangement  than  with  it 

Our  conclusion  is  that  the  debt  if  any,  was 
barred  by  the  statute,  and  as  no  claiib  is 
made  as  to  any  installments  under  the  agree- 
ment shown,  all  of  them  having  been  paid,  the 
court  properly  directed  a  verdict  for  the  de- 
fendant 

Eence  the  Judgment  will  be  affirmed. 
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FIHST  NAT.  BANK  OP  SPARTA  ▼,  HAN- 
COCK WAREHOUSE  CO,    (No.  438.) 

(Supreme  CJourt  of  Georgia.     July   16,   1914.) 

CfifyllabtM  hf  th«  Oovrt.) 

1.  EVIDENCB  (§   461*)— PaBOI/— NOTICK. 

A  cotton  buyer  gave  to  a  bank  written  no- 
tice directed  to  a  warehouse  company  as  fol- 
lows: "This  is  to  notify  yon  that  all  cotton 
bought  by  me  and  paid  for  by  the  First  Nation- 
al Bank  belongs  to  them,  and  cannot  be  dis- 
I>o8ed  of  by  me  without  their  consent,  the  cot- 
ton being  subject  to  their  order."  It  appeared 
that  this  notice  was  dated  September  27,  1911, 
and  was  exhibited  by  an  officer  of  the  bank  to 
an  officer  of  the  warehouse  on  the  day  following. 
The  testimony  is  in  conflict  as  to  whether  the 
warehouse  accepted  the  notice  as  binding  on  it 
Cotton  was  bought  and  put  in  charge  of  the 
warehouse  both  before  and  after  the  date  of  the 
notice.  Beld,  that  the  language  of  the  notice  is 
ambiguous,  and  parol  evidence  is  admissible  to 
explain  whether  it  was  intended  only  to  apply 
to  cotton  which  the  bnyer  had  already  pnrcbased 
at  the  time  of  signing  the  notice,  or  whether  It 
also  included  purchases  made  subsequently 
thereto. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  M  2129-2188 ;   Dec.  Dig.  S  461.*] 

2.  WABEROtTBEIOnr  (§  84*)— AOnoRB  AOAINSI 

— AoifiSHioN  or  BriDBNOB. 

The  court  did  not  err  in  admitting  the  tes- 
timony of  certain  vritnesses  as  set  out  in  divi- 
'  Biona  2,  S,  and  4  of  the  opinion. 

[Bd.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  f|  71-85 ;  Dec.  Dig.  |  84.*] 

5.  WABKH0U8BMSN   (f  34*)— AOTIONB  AOAINST 

— DiBECTioK  or  Vbbdict. 

The  court  erred  in  direction  «  verdict  for 
the  defendant. 

[Ed.  Note.— For  other  cases,  gee  Warehouse- 
men, Cent  Dig.  H  71-85;  Dee.  Dig.  i  34.*] 

(Additional  BvOalut  by  Bditorial  Staff.) 

4.  EviDERcs  (I  460*)  —  Pabol  Bvidehob  — 

"Ambiguity." 

"Ambiguity"  Is  an  uncertainty  of  meaning 
in  the  terms  of  a  written  instrument  (citing 
Words  and  Phrases,  vol.  1,  p.  867). 

[Bd.  Note.— For  other  casea^  see  E^vidence, 
Cent.  Dig.  §|  206&-2082,  2084 ;  Dec.  Dig.  i 
450.*] 

6.  GUAKAKTT  (S  36*)— COWSTEUOTION  OF  COH- 
TBACT— "Alt.  XiIABILlTT." 

The  words,  "all  liability,"  in  the  contract 
of  hypothecation  import  a  continuing  guaranty, 
and  not  a  security  for  a  single  sum,  or  ex- 
hausted when  the  loans  equal  the  amount  of  the 
note  (citing  Words  and  Phrases,  vol.  1,  p.  319). 
[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  {g  38-45;   Dec.  Dig.  f  36.*] 

Error  from  Superior  (3onrt,  Hancock  Coun- 
ty;  J.  B.  Park,  Judge. 

Action  by  the  First  National  Bank  of 
Sparta  against  the  Hancock  Warehouse  Com- 
paay.  Judgment  for  defendant,  and  plain- 
tlir  brings  error.    Reversed. 

The  First  National  Bank  of  Sparta  brought 
salt  against  the  Hancock  Warehouse  Com- 
pany, and  the  petition  shows  substantially 
tbe  following:  During  the  cotton  season  of 
1911  J.  A.  Thomas  purchased  from  tbe  Han- 
cock Warehouse  Company  156  bales  of  cotton 
at  varlons  times,  giving  In  payment  therefor 
bis  checks  upon  the  Flrat  National  Bank  of 


Sparta,  drawn  in  favor  of  the  Hancock  Ware- 
house Company.  On  September  27,  1911, 
Thomas  sent  tbe  defoidant  Instmctlons  In 
writing  as  follows: 

"Sept  27,  1911.  Tbe  Hancock  Warehouse 
Company,  CHty.  Gentlemen:  This  is  to  notify 
you  that  an  cotton  bought  by  me  and  paid  for 
by  the  First  Nation^  Bank  belongs  to  them, 
and  cannot  be  disposed  of  by  me  without  their 
consent,  the  cotton  being  subject  to  their  or- 
der. Very  respectfully  [Signed]  Joe  A.  Thom- 
as." 

This  order  was  delivered  by  Thomas  to 
H.  L.  Mlddleb  rooks,  the  cashier  of  the  plain- 
tiff bank,  and  by  him,  on  September  28th,  ex- 
hibited to  James  W.  Alfrlend,  president  of 
the  Hancock  Warehouse  Company,  with  In- 
structions to  hold  all  cotton  paid  for  by  check 
of  Joe  A.  Thomas  on  the  First  National  Bank 
of  Sparta  subject  to  the  order  of  the  banlc, 
which  Instructions  Alfrlend,  as  president  of 
tbe  warehouse  company,  agreed  to  recognize 
and  comply  with,  and  In  compliance  with  the 
Instructions  declined  to  ship  142  bales  of 
cotton,  then  In  defendant's  warehonse  and 
paid  for  by  the  plaintiff  bank  on  the  order  of 
Joe  A.  Thomas,  until  such  instrnctlons  were 
received  from  the  plaintiff  bank.  On  Sep- 
tember 29,  1911,  Joe  A  Thomas  gave  to  tbe 
Hancock  Warehouse  Company  his  check  on 
the  First  National  Bank  of  Sparta  for  the 
sum  of  ^608.33,  payable  to  the  Hancock  Ware-< 
house  Company,  In  payment  for  11  bales  of 
cotton.  On  September  30, 1911,  Joe  A.  Thom- 
as gave  to  the  Hancock  Warehouse  Company 
his  check  on  the  First  National  Bank  of 
Sparta  for  ^140.14,  payable  to  tbe  order  of 
the  Hancock  Warehouse  Company,  In  pay- 
ment for  three  bales  of  cotton.  The  14  bales 
of  cotton  so  purchased  were  paid  for  In  tbe 
due  course  of  trade  In  the  same  manner  aa 
the  '142  bales  before  referred  to,  which  had 
been  held  by  the  warehouse  company  subject 
to  the  order  of  tbe  plaintiff  bank.  The  two 
checks  referred  to  were  Indorsed  by  the  Han- 
cock Warehouse  Company  and  paid  by  tbe 
Flrat  National  Bank  of  Sparta.  On  October 
7,  1911,  the  plaintiff  bank,  through  its  cash- 
ier Mlddlebrooks  ordered  the  Hancock  Ware- 
house Company  to  ship  the  last  14  bales  of 
cotton  to  Nixon  &  Wright,  Augusta,  Ga.,  the 
Instructions  being  given  to  James  W.  Al- 
frlend, president  of  the  warehouse  company, 
bis  attention  having  been  called  to  the  previ- 
ous order  of  Thomas  to  the  warehouse  com- 
pany above  referred  to,  and  to  tbe  fact  of 
the  cotton  being  paid  for  by  tbe  bank,  which 
Instmctlons  Alfrlend,  for  the  warehouse  com- 
pany, declined  to  comply  with  and  refused  to 
deliver  tbe  cotton  to  the  plaintiff  bank,  or  Its 
order.  On  October  U,  1911,  the  plaintiff 
bank,  In  writing,  requested  the  defendant 
warehouse  company  to  furnish  It  with  the 
numbers,  weights,  and  marks  of  the  14  bales 
of  cotton.  In  order  that  It  might  be  In  pos- 
session of  the  description  of  the  cotton  paid 
for  by  It  on  tbe  checks  of  Joe  A.  Thomas.  On 
October  12,  1911,  the  warehouse  company  de- 
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cllned  In  writing  to  furnisb  the  Information 
requested  by  the  plaintiff,  stating  that  the  14 
bales  of  cotton  were  af  the  time  stored  In  the 
warehouse,  and  that  the  defendant  company 
had  Issued  receipts  therefor  on  the  order  of 
Joe  A.  Thomas,  without  the  consent  or  knowl- 
edge of.  the  plaintiff  bank,  and  contrary  to 
the  Instructions  previously  given  to  the  ware- 
bouse  company,  and  which  the  latter  had 
agreed  to  comply  with.  Joe  A.  Thomas  Is  In- 
solvent, and  a  Judgment  against  hlm  for 
$743.47,  the  amount  of  the  checks.  Is  uncol- 
lectible. The  checks  would  not  have  been 
paid  by  the  bank  except  for  the  Instructions 
given  by  Thomas  to  the  defendant  company, 
which  the  latter  agreed  to  observe,  and  on  the 
faith  of  which  the  checks  were  paid.  By  its 
refusal  to  comply  with  the  foregoing  Instruc- 
tlong,  upon  the  faith  of  which  It  collected 
from  the  plaintiff  bank  the  checks,  and  by 
declining  to  deliver  the  14  bales  of  cotton  to 
the  plaintiff  bank,  the  defendant  company 
has  damaged  the  plaintiff  In  the  sum  of 
$743.47,  besides  interest,  for  which  it  seeks 
judgment 

The  defendant  denied  the  material  allega- 
tloDs  of  the  petition,  and,  answering  special- 
ly, among  other  things,  averred  that  the  in- 
stmctions  in  the  letter  of  Thomas  to  the 
warehouse  company  were  exhibited  to  its 
president,  J.  W.  Alfriend,  on  September  28, 
1911,  but  It  denied  that  it  agreed  to  recognize 
and  comply  therewith.  Its  president  stated 
to  the  oashier  of  the  plaintiff  that  the  defend- 
ant would  decline  to  accept  the  terms  and 
conditions  of  the  letter  of  Thomas  by  writ- 
ing an  acceptance  on  the  bottom  of  the  letter, 
but  that  Alfriend  would  reply  to  the  letter  of 
•rhomas  accepting  instructions,  as  to  shipping 
cotton,  and  wotild  also  notify  the  plaintiff 
bank  in  writing  that  defendant  had  such  in- 
structions and  would  hold  cotton  subject  to 
their  order.  Mlddlebrooks,  cashier,  then 
withdrew  the  letter  of  Thomas,  stating  to  Al- 
friend that  he  would  make  a  copy  of  the  let- 
ter and  forward  the  original  to  the  defend- 
ant during  the  afternoon  of  September  28, 
1911.  Alfriend  stated  to  Mlddlebrooks  that 
upon  receipt  of  the  letter  they  would  either 
decline  or  agree  to  ship  cotton  under  the  In- 
Ktructions  above  referred  to.  Without  having 
received  the  letter  referred  to,  after  Its  being 
withdrawn  from  the  defendant  as  alleged,  the 
defendant  was  notified  by  Joe  A.  Thomas  to 
ship  142  bales  of  cotton,  which  he  had  pnr^ 
chased  and  held  in  the  warehouse  of  the  de- 
fendant, Thomas  stating  at  the  time  that  he 
would  also  get  the  plaintiff  bank  to  notify  the 
defendant  to  ship  this  lot  of  cotton.  The 
plaintiff  did  notify  the  defendant  to  ship,  as 
Thomas  had  already  done,  the  142  bales,  and 
tjiey  were  shipped  under  these  Instructions 
on  September  29, 191L  The  defendant  admits 
that  the  14  bales  of  cotton  were  purchased 
from  it  by  Thomas  and  were  paid  for  by 
checks  on  the  plaintiff  bank,  but  denies  that 
tber«  were  instractlons  from  the  plaintiff 


bank  as  to  these  14  bales  at  the  time,  or  that 
these  14  bales  were  held  subject  to  any  order 
from  the  plaintiff  bank.  The  14  bales  of  cot- 
ton were  purchased  by  Thomas  in  due  course 
of  trade,  with  no  agreements  or  contracts 
between  the  defendant  and  the  plaintiff  in 
regard  thereto.  The  cotton,  after  having  been 
paid  for  by  Thomas,  was  held  by  the  defend- 
ant subject  to  his  order  as  purchaser,  he  stat- 
ing to  the  defendant  that  the  instmctiona 
which  he  had  given  the  plaintiff  on  Septem- 
ber 27, 1911,  referred  only  to  cotton  which  he 
had  on  hand  in  defendant's  warehouse  at  the 
time  the  letter  of  instructions  was  given,  and 
which,  under  the  verbal  instructions  of  Thom- 
as and  the  plaintiff,  had  been  shipped  by  the 
defendant  on  September  29,  1911.  On  Octo- 
ber 6,  1911,  Thomas  called  on  the  defendant 
for  warehouse  receipts  ^or  the  14  bales  of  cot- 
ton which  he  had  purchased  on  September 
29,  1911,  and  the  defendant  Issued  warehoow 
receipts  to  the  order  of  Thomas  for  the  cot- 
ton before  any  orders  and  instructions  were 
received  from  the  plaintiff,  which  the  defoid- 
ant  did  not  know  in  the  transaction,  except 
to  accept  payment  for  the  cotton  in  due 
course  of  trade,  by  checks  drawn  by  Thomas 
on  the  plaintiff  bank.  At  such  time  the  de- 
fendant had  no  previous  order  of  Thomas  aa 
to  any  shipment  of  cotton;  all  the  cotton 
which  had  been  shipped  was  on  verbal  orders 
of  Thomas  and  the  142  bales  shipped  by  or- 
ders of  Thomas  and  the  plaintiff  bank.  The 
written  order  of  September  27, 1911,  had  been 
withdrawn  by  the  plaintiff,  and  was  not  in 
th^  possession  of  the  defendant.  After  this 
defendant  notified  plaintiff  that  it  had  issned 
warehouse  receipts  for  the  14  bales  of  cotton, 
and  could  not  ship  the  cotton  under  plaintlfTs 
orders  and  instructions.  The  letter,  which 
the  plaintiff  bank  had  held  since  September 
27,  1911,  was  by  the  plaintiff  mailed  by  reg- 
istered letter  on  the  afternoon  of  October  7, 
1911,  and  received  by  the  defendant  on  Octo- 
ber 8, 1911.  Defendant  denies  that  it  had  any 
agreement  with  the  plaintiff  in  reference  to 
the  14  bales  of  cotton  for  which  it  issued  its 
receipts  to  Thomas. 

The  witnesses  for  the  plaintiff  testified  sub- 
stantially to  the  allegations  set  out  in  the 
petition.  Mlddlebrooks,  plaintiff's  cashier, 
testified  that  the  letter  was  to  cover  all  cot- 
ton that  might  be  purchased,  and  the  defend- 
ant's witnesses  testified  to  the  averments  of 
the  answer.  After  the  evidence  was  all  in, 
the  court  Instructed  the  Jury  that  the  letter 
of  instructions  of  September  27,  1911,  was 
not  ambiguous,  and  would  only  include  cotton 
that  had  been  purchased  by  Thomas  and  paid 
for  by  the  plaintiff  bank  up  to  September 
27,  1911.  He  then  directed  a  verdict  for  the 
defendant,  which  was  accordingly  rendered. 
A  new  trial  was  refused,  and  the  plaintiff 
excepted. 

Bnrwell  &  Fleming,  of  Sparta,  for  plain- 
tiff in  error.  B.  U  Meriitt,  ot  Sparta,  for 
defendant  in  error. 
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HILIi,  X  (after  stating  the  facts  as 
above).  [1]  1.  Tbe  court  below  held  that  the 
following  letter,  written  by  the  purchaser  of 
certain  cotton  from  the  defendant  warehouse 
company,  was  not  ambiguous,  and  that  It  on- 
ly referred  to  cotton  which  had  been  pur- 
chased by  Thomas  and  paid  for  by  the  First 
National  Bank  of  Sparta  up  to  September 
27,  1911,  the  date  of  the  letter.  A  verdict 
was  accordingly  directed  for  the  defendant, 
and  exception  was  taken  to  the  judgment  over- 
ruling the  plalntUTa  motion  for  a  new  trial. 
Hie  letter  was  as  follows: 

"Sept  27,  1911.  The  Hancock  W&rehonse 
Company,  City.  Gentlemen :  This  is  to  notify 
you  that  all  cotton  boo^t  by  me  and  paid  for 
by  the  First  National  Bank  belongs  to  them, 
and  cannot  be  disposed  of  by  me  without  their 
consent  the  cotton  beine  subject  to  their  or- 
der. Very  respectfully  [Signed]  Joe  A.  Thom- 
as." 

[4]  Ib  the  language  contained  In  the  above- 
quoted  letter  unambiguous,  as  held  by  the 
trial  judge?  Ambiguity  is  an  uncertainty  of 
meaning  In  the  terms  of  a  written  Instrument. 
1  Words  and  Phrases,  867.  Under  our  Civil 
Code,  I  4268,  parol  evidence  is  admissible  to 
explain  both  latcmt  and  patent  ambiguities. 
In  Belle  Oreene  Mining  Co.  v.  Tuggle,  66  Oa. 
662.  657,  Chief  Justice  Jackson  thus  states 
the  rule: 

"Parol  testimony  may  explain  written  terms 
when  donbtfnl,  and  if  tiiose  terms  do  not  show 
a  clear  meaning,  the  understanding  of  the  pai^ 
ties  may  be  shown  outside  to  ascertain  the 
meaning;  but  where  tbe  contract  is  not  cloudy 
but  all  light,  it  were  folly  to  make  it  shine  by 
lesser  lights.  Where  the  sun  is  shining  gas  is 
useless." 

In  Armistead  v.  McQuire,  46  Ga.  232,  It 
was  held: 

"Where  the  language  of  an  Instrument  in 
writing  Is  ambiguous,  and  may  be  fairly  un- 
derstood in  more  ways  than  one,  it  should  be 
taken  in  tbe  sense  put  upon  it  by  the  parties 
at  the  time  of  its  execution,  and  the  court  will 
hear  evidence  as  to  the  facts  and  surroundings, 
and  decree  according  to  the  truth  of  the  mat- 
ter." 

It  is  insisted  that  the  language  of  the  let- 
ter of  instructions  is  susceptible  of  but  one  con- 
struction, namely,  that  it  referred  to  cotton 
which  had  already  been  "bought"  and  had 
been  "pKl^d"  for,  and  at  that  time  belonged 
to  the  First  National  Bank  of  Sparta,  if 
this  view  la  correct,  then  the  court  was  un- 
doubtedly right  In  the  construction  placed 
by  bim  upon  the  letter  of  September  27th, 
and  In  directing  a  verdict  for  the  defendant 
But  from  a  careful  reading  of  tbe  letter  we 
think  it  is  also  susceptible  of  tbe  construc- 
tion that  it  referred,  not  only  to  all  cotton 
previously  bought  by  Thomas  and  which  was 
paid  for  by  the  bank,  but  to  all  cotton  whicb 
was  to  be  bought  by  Thomas  in  the  future 
and  thus  paid  for.  The  testimony  of  tbe 
officers  of  the  bank  tended  to  show  that 
Thomas  was  insolvent,  and  that  this  letter 
vas  tbe  sole  basis  of  credit  upon  which  the 
checks  given  by  Thomas  to  tbe  warehouse 
company  were  paid  by  tbe  bank.  And  the 
testimony  of  Thomas  himself  tended  to  show 


that,  of  the  thousands  of  bales  of  cotton 
bought  by  him  and  paid  for  by  the  bank, 
this  was  the  only  transaction  in  which  be 
bad  had  the  cotton  receipts  issued  In  his 
own  name.  The  president  of  the  warehouse 
company  had  been  notified  of  the  letter  and 
its  contenta  The  evidence  for  the  plaintUF 
tended  to  show  that  in  all  the  transactions 
between  Thomas  and  the  bank  the  title  to  the 
cotton  was  to  be  in  the  bank.  Under  the 
uncertainty  of  the  language  as  contained  in 
the  letter,  what  was  the  real  intent  of  tbe 
parties  as  expressed  in  the  letter  Itself?  If 
the  meaning  is  uncertain,  as  we  think  it  is, 
then  parol  evidence  should  be  allowed  to  go 
to  tbe  jury  that  they  may  find  what  the  true 
meaning  of  the  parties  was.  We  do  not  think 
it  can  be  said,  as  matter  of  law,  under  the 
facts  of  this  case,  that  the  letter  is  so  cer- 
tain and  definite  that  parol  evidence  is  not 
admissible  to  explain  the  true  meaning  of  the 
parties.  See  9  Cyc.  677,  679,  686,  687 ;  Armis- 
tead V.  McGulre,  46  Oa.  232. 

[5]  In  Agawam  Bank  v.  Strever,  18  N.  T. 
602,  613,  where  a  note  was  delivered  to  a 
bank  with  a  written  memorandum  thereon 
that  it  was  left  as  collateral  security  for  "all 
liability  Incurred  by  D.  &  H.,"  It  was  hdd, 
that: 

"Evidence  was  admissible,  for  the  pnrpose  of 
arriving  at  the  intent  of  the  parties  in  the 
hypothecation,  that  D.  8e  H.  were,  at  the  time, 
under  no  liability  to  the  bank.  The  words  'all 
liability'  In  the  contract  of  hypothecation  im- 
port a  continuing  guaranty,  and  not  a  security 
tor  a  single  sum,  or  exhausted  when  the  loans 
equal  the  amount  of  the  note." 

See,  also,  Olson  t.  Cook,  67  Bilinn.  662,  69 
N.  W.  636;  1  Words  and  Phrases,  819.  Tbe 
letter  being  ambiguous,  tbe  case  under  the 
testimony  should  have  been  submitted  to  tbe 
Jury. 

[2]  2.  Brror  is  assigned  because  the  court 
allowed  H.  L.  Mlddlebrooka,  tbe  cashier  of 
the  plaintiff  and  a  witness  on  its  behalf,  in 
response  to  a  question  of  defendant's  coun- 
sel  on  cross-examination,   to  testify: 

"Mr.  Thomas  executed  to  us  a  note  and  mort- 

f;age  for  $500,  to  secure  anything  that  be  might 
086  in  the  cotton  business  thereafter.  This  is 
tbe  note  and  his  signature  lindicatlng  note  as 
appears  on  page  9  of  the  orief  of  evidence]. 
That  was  on  the  day  he  signed  this  letter,  but 
I  don't  recall  whether  they  were  signed  at  the 
same  time.  The  $500  note  was  a  margin  on 
which  he  was  to  purchase  cotton  that  season. 
We  still  hold  Mr.  Thomas'  note  and  have 
made  no  effort  to  collect  it,  it  was  aimidy  giv- 
en as  a  margin." 

This  ruling  of  the  court  was  not  erroneous 
for  tbe  reason  that  Thomas,  not  being  a 
party  to  the  case,  tbe  private  arrangements 
for  financing  his  personal  account  were  not 
relevant  to  the  issue  In  the  case.  It  not  b» 
ing  contended  that  the  bank  had  not  lost  the 
amount  paid  for  the  14  bales  of  cotton.  This 
evidence  was  admissible  as  throwing  some 
light  on  the  meaning  of  the  letter  of  Septem- 
ber 27,  1911. 

3.  Complaint  is  made  because  the  court  al- 
lowed J.  A.  Thomas,  a  witness  tor  the  de* 
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fendant,  to  testUjr,  orer  objection  of  plaln- 
tUTa  counsel,  aa  followa: 

"I  exhibited  this  letter  of  credit  [indicatine 
letter  of  R.  L.  Wall  to  J.  A.  Thomas,  dated 
September  11,  1811]  to  Mr.  H.  L.  Middlebrooka, 
and  he  said,  all  right,  to  go  ahead  and  buy  cot- 
ton. On  this  I  bought  200  or  300  bales  of 
cotton.  I  bought  cotton  by  giving  my  check 
for  it,  ahipping  to  R.  L.  Wall,  and  he  gave  the 
draft,  and  I  would  pay  the  warehouse  with 
my  check  on  the  Eirst  llational  Bank.  I  did 
not  bay  a  bale  of  this  cotton  for  J.  A.  Thomas 
individually;  I  bought  it  on  a  letter  of  credit 
mailed  to  me  by  Mr.  Wall." 

TbiB  evidence  was  admissible  for  the  same 
reason  aa  that  set  out  in  the  preceding  divi- 
sion of  this  opinion. 

4.  Error  is  assigned  becanse  the  court  per- 
mitted J.  A.  Thomas, 'a  witness  for  the  de- 
fendant, to  testify: 

"Mr.  Middlebrooka  suggested  that  I  buy  40 
or  50  bales  of  cotton  to  reduce  the  average 
price.  He  said,  'Give  me  a  margin  and  buy 
cotton  for  yonradf.'  I  gave  him  a  $600  mort- 
gage as  a  margin  to  boy  cotton  in  the  futare." 

This  ruling  was  not  erroneous,  for  the  rea- 
son assigned,  that  Thomas  was  not  a  party 
to  tite  case  and  his  private  transaction  could 
not  affect  the  Issue.  It  was  admissible  for 
the  same  reasons  given  in  the  two  preceding 
divisions  of  this  opinion. 

[$]  6.  The  court  ecred  in  directing  a  ver- 
dict for  the  defendant  The  evidence  should 
have  been  submitted  to  the  Jury.  It  was  a 
question  for  the  jury  to  determine  from  all 
the  evidence  what  the  parties  meant  by  the 
language  as  contained  in  the  letter  of  Sep- 
tember 27th.  Was  the  title  to  all  the  cotton 
purchased  by  Thomas  and  paid  for  by  the 
bank  after  that  date  to  be  in  the  bank  sub- 
ject to  its  order,  or  was  only  the  cotton  pur- 
chased by  Thomas  and  paid  for  by  the  bank 
prior  to  that  date  to  be  in  the  bank  subject 
to  its  order?  Did  the  warehouse  company 
agree  to  hold  all  the  cotton  purchased  by 
Thomas,  and  paid  for  by  the  bank  subse- 
quently to  September  27th,  subject  to  the 
order  of  the  bank?  These  are  some  of  the 
issues  of  fact  which  should  be  submitted  to 
the  jury  under  the  evidence.  We  think  the 
court  erred  in  holding  the  letter  of  Septem- 
ber 27tb  unambiguous,  and  in  directing  a  ver- 
dict for  the  defendant 

Judgment  reversed.  All  the  Justices  con- 
cur. 


an  Qa-  6t) 

GREBR  V.  STATB.     (No.  428.) 
(Supreme  Conrt  of  Georgia.    July  14,  1914.) 

(SvOobut  by  th4  Court.) 

1.  Gbimirai^   Law  ({  814*)— Instotjctionb— 

Refusal. 

The  theory  of  voluntary  .manslaughter  was 
not  presented  either  by  the  evidence  or  the 
prisoner's  statement,  and  it  was  not  error  to 
refuse  the  several  requests  to  charge  on  that 
■object,  or  to  omit  to  charge  thereon. 

[Ed.  Note. — For  other  cases,  see  Criminal 
l>w,  Cent.  Dig.  iS  1821,  1833,  1839,  1860,  1865, 
1883,  1890,  1924,  1979-1985,  1987;  Dec.  Dig.  S 
814.*] 


2.  CnnciNAL  Law  (i  829*)— BxruaAi.  ov  nc- 

STBDCnONS   COVSRED. 

In  so  far  as  they  stated  correct  principles 
of  law  applicable  to  the  case,  the  requests  to 
charge  on  the  subject  of  reasonable  fear  were 
covered  by  the  general  charge. 

[Ed.  Note. — For  other  cases,  see  CSriminal 
Law,  Cent  Dig.  |  2011;  Dec  Dig.  i  ffi9.«] 

8.   HeFUSAI,  of  iNSTKtJCnONS. 

The  requests  to  charge,  referred  to  in  the 
sixth  and  eleventh  grounds  of  the  amended  mo- 
tion for  new  trial,  did  not  correctly  state  the 
law,  and  were  properly  refused. 
4.  Instructions. 

.  There  was  evidence  to  aathorlce  the  in- 
structions complained  of  in  the  sixteenth  and 
seventeenth  grounds  of  the  Amended  motion  for 
new  trial;  and  the  charge  as  there  complained 
of  stated  correct  principles  of  law,  and  did  not 
invade  the  province  of  the  jury. 
6.  Vebdict  and  DmoAi  ov  New  Tbiai.  Ai- 

FBOVED. 

The  evidence  was  suffident  to  support  the 
verdict,  and  there  was  no  error  in  refusing  s 
new  tnal. 

Error  f^m  Superior  Court,  Jasper  County ; 
J.  B.  Park,  Judge. 

Adam  Greer  was  convicted  of  crime,  and 
brings  error.   Affirmed. 

W.  8.  Florence,  Doyle  Campbell,  B.  H. 
Baynes,  and  H.  T.  Pope,  aH  of  Montieello,  for 
plaintiff  in  error.  Jos.  B.  Pottle,  SoL  G«n., 
of  Mllledgeville,  and  Warren  Giice^  Atty. 
Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  afflrmed.  AU 
the  Justices  concur. 


attOik  iu» 
WILSON  T.  WILSON.    (No.  488^ 
(Supreme  Oourt  of  Georgia.     July  18,  VSlAi 

(BvlUibvt  by  Editorial  Staff.) 

New  Tbial  (f  154*)— Disiossai.  or  MonoH. 
Where  a  motion  for  new  trial  was  asmgn- 

ed  for  hearing  on  the  day  of  April,  and 

was  continued  until  May  10th,  for  the  reason 
that  no  brief  of  evidence  was  presented,  and 
at  that  time  there  was  no  appearance  for  mov- 
ant, the  judgment  dismissing  the  motion  was 
proper. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ii  812,  818;  Dee.  Dig.  §  154.*] 

Error  from  Superior  Court,  Taylor  Goimtyf 
B.  T.  RawliDgs,  Judge. 

Action  between  W.  B.  Wilson -and  Beriba 
Wilson.  From  the  judgment,  tlie  executor 
brings  error.    Affirmed. 

W.  D.  Crawford,  of  Buena  Vista,  and  Jeie 
M.  Moore,  of  Montezuma,  for  plaintiff  to  er- 
ror. C.  W.  Foy,  of  Butler,  for  defoidant 
in  error. 

HILL,  J.  No  brief  of  the  evidence  waa  ai>- 
proved  or  brought  up  in  this  case.  The  trial 
Judge  certifies  that: 

"The  motion  for  new  trial  in  the  above-stat- 
ed matter  was  first  assigned  for  a  hearing  oo 
the  day  of  April,  1918 ;  the  same  was  con- 

tinued until  May  10,  1813,  for  the  reason  that 
no  brief  of  evidence  was  presented.  I  further 
certify  that  on  May  10th,  when  the  hour  arrived 
for  the  trial  of  said  motion,  there  was  no  mv- 
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pearance  for  movant  nor  aiiTthing  to  indicate 
why  he  was  not  present  at  that  time." 

Tbe  contention  tliat  it  was  "not  tbe  fault 
of  tlie  movant  that  the  brief  was  not  present- 
ed at  the  trial,"  and  that  the  Judgment  dis- 
missing the  motion  was  contrary  to  law,  for 
tbe  reason  that  "the  case  was  reported  by 
the  regular  conrt  stenographer  for  the  Chat- 
taboochee  (drcnit,  and  said  stenographer  bad 
not  written  ont  the  evidence  in  said  case  by 
tbe  date  set  to  hear  said  motion,"  will  not 
avail  the  movant  The  conrt  below  did  not 
err  in  dismissing  the  motion.  Lambert  Hoist- 
ing Engine  Co.  v.  Bray,  127  Ga.  452,  66  S. 
El  613;  Eason  v.  Mayor,  etc.,  of  Americus, 
106  Ga.  179,  82  S.  E.  106 ;  Western,  etc.,  B. 
Co.  V.  Callaway,  111  Ga.  889,  36  S.  B.  967. 

Jadgment  afiSnned.    All  Justices  ooncnr. 


(142  On.  lOt) 

HRATH  T.  SMITH  et  aL    (No.  437.) 
(Snpreme  Conrt  of  Georgia.     Jnly  16,  1914.) 

(SvllalHu  Ip  th«  Court.) 

1.  Tbial  (S  251*)— iNBTBUcnoNS— Issnss. 

A  failure  to  instruct  the  jnigr  on  issues  not 
before  them  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  687-fi96;   Dec.  Dig.  i  251.*] 

2.  VEBnioT  AKD  Dsniix  ot  Nkw  Tbiai.  Ab- 

PBOVXD. 

The  verdict  is  supported  by  the  evidence, 
and  tbe  court  did  not  err  in  refasing  a  new 
trial 

Error  from  Superior  Court,  Talbot  County; 
8.  P.  Gilbert,  Judge. 

Action  by  U  W.  Smith,  as  administrator  of 
the  estate  of  Albert  H.  Heath,  against  Mrs. 
Mittie  Heath  and  another.  Judgment  for 
plaintiff,  and  tbe  defendant  named  brings 
error.    Affirmed. 

Ifc  W.  Smith,  as  administrator  upon  the 
estate  of  Albert  H.  Heath,  filed  liis  petition 
against  Mrs.  Mittie  Heath  and  Mrs.  Mary  P. 
Stanley,  and  showed  substantially  as  fol- 
lows: As  administrator  he  proceeded  to  take 
charge  of  the  property  of  tbe  estate,  and  to 
rent  and  otherwise  manage  it  as  seemed  to 
the  best  interest  of  tbe  estate.  In  1897  suit 
was  brought  against  lilm  as  administrator, 
in  tbe  superior  court  of  Talbot  county,  ^at 
the  instance  of  Frank  W.  Stanley,  on  a  note 
of  petitioner's  intestate,  Albert  H.  Heath, 
amounting  to  $436,  wbicli  note  was  secured 
by  a  deed  to  land  of  Heath,  b^ng  aU  of  tbe 
property  of  Heatb  of  which  petitioner,  as 
administrator,  became  possessed.  On  tbe  9th 
day  of  March,  1903,  Judgment  was  rendered 
against  petitioner  as  administrator  for  $689.- 
99  principal,  interest,  and  costs,  in  favor  of 
Mary  P.  Stanley,  executrix  of  Frank  W. 
Stanley.  It  was  a  special  Judgment  against 
the  lands  of  petitioner's  intestate,  and  a 
'  general  Judgment  as  to  any  other  property 
of  tbe  intestate.  This  was  tbe  only  debt  of 
liis  Intestate  of  which  petitioner  had  notice. 


and  before  tbe  rendition  of  tbe  Judgment  he 
paid  over  to  the  agent  of  Stanley  such  funds 
arising  from  the  lands  of  bis  intestate  as 
came  into  bis  tiands  from  time  to  time,  and 
obtained  receipts  therefor,  which  were  in- 
cluded in  Us  returns  to  the  ordinary,  and  at- 
tached to  the  petition  as  exhibits.    In  April, 

1903,  an  execution  based  on  this  special  Judg- 
ment was  levied  upon  tbe  lands  of  bis  intes- 
tate, and  they  were  sold  as  provided  by  law 
for  $390,  which  sum,  together  with  tbe  pay- 
ments petitioner  had  previously  made,  leaves 
a  balance  still  due  on  tlie  Judgment,  wUch 
Mary  P.  Stanley,  execntrix,  demands  of  peti- 
tioner. In  Mart^  1903,  Mittie  Heath,  widow 
of  petitioner's  intestate,  Iiad  set  apart  to  her 
as  a  year's  support  the  sum  of  $300  in  money 
out  of  tbe  Intestate's  estate.     In  January, 

1904,  the  ordinary  rendered  judgment  against 
petitioner,  requiring  him  to  pay  tbe  sum  of 
$300  as  a  year's  support  to  Mittie  Heatb. 
From  this  Judgment  petitioner  entered  an 
appeal  to  tbe  superior  court,  whicb  is  now 
pending.  Mittie  Heatb  has  also  instituted 
suit  on  his  bond  as  administrator,  which  is 
also  pending  in  tbe  superior  court  He  had 
no  funds,  nor  has  be  ever  bad  any  property 
in  his  liandB  in  any  wise  belonging  to  tbe 
estate  of  A.  H.  Heatb,  exc^t  tbe  lands,  to- 
gether with  the  rents  arising  from  them,  all 
of  wlilcb  he  has  paid  out  as  appears  by 
reference  to  bis  returns  to  the  court  of  ordi- 
nary, except  the  sum  of  $108.02,  the  proceeds 
from  the  rent  of  the  land  collected  before  the 
levy  of  tbe  execution,  wliicb  sum  be  tenders 
into  conrt  MitUe  Heatb  and  Mary  P.  Stan- 
ley are  nonresidents  of  Talbot  county,  and 
Mittie  Heath  is  insolvent  Petitioner  Is 
about  to  be  Involved  in  a  multiplicity  of 
suits,  which  will  resnlt  in  great  loss  and 
damage  to  tbe  estate.  He  is  unable  to  deter- 
mine the  respective  priorities  in  tbe  prem- 
ises set  out  He  prays  tliat  Mary  P.  Stanley 
and  Mittie  Heatb  be  required  to  Interplead 
as  to  their  respective  claims  to  the  funds  in 
bis  bands;  for  direction  of  tbe  court  as  to 
these  funds;  and  that  tlie  suits  against  lilm 
be  enjoined. 

Mrs.  Mittie  Heath,  answering,  set  up  that 
the  plaintiff,  as  administrator,  had  not  made 
true  and  legal  returns  to  tbe  ordinary  as 
required  by  law;  that  the  ordinary  bad  set 
apart  to  her  a  year's  support,  and  the  plain- 
tiff bad  no  legal  defense  to  the  Judgment 
therefor  in  her  favor;  that  he  has  in  bis 
hands  the  sum  of  $355.21  principal  (Instead 
of  $108.02,  as  alleged  in  tbe  petition),  which 
be  collected  from  the  lands  of  his  intestate; 
that  be  has  paid  out  legally,  on  vouchers, 
only  tbe  sum  of  $10.04;  that  be  is  insolvent; 
and  that  she  brought  suit  on  bis  bond,  which 
he  had  breached.  Sbe  denied  that  there 
would  be  any  multiplicity  of  suits.  Mrs. 
Stanley  admitted  substantially  all  of  the 
allegations  in  the  petition.  She  further  aver- 
red that  after  tbe  death  of  A.  H.  Heath  his 
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widow,  Mrs.  Mlttle  Heatb,  abandoned  the 
lands  and  failed  to  administer  on  tbem ;  that 
respondent  petitioned  the  conrt  of  ordinary 
to  grant  letters  of  administration  to  L.  W. 
Smith,  which  was  done,  so  that  she  might  en- 
force her  claim  against  the  estate  of  the  de- 
cedent; that  A.  H.  Heath,  previously  to  hia 
death,  had  conveyed  all  of  his  property  to  re- 
spondent's intestate,  Frank  W.  Stanley;  that 
the  fund  which  Smith,  as  administrator,  ad- 
mits is  in  his  hands  is  the  proceeds  from  the 
rent  of  this  land,  accumulated  pending  the 
clearing  of  her  title  as  administratrix,  and 
the  fund  so  arising  is  transferred  with  the 
obligation  of  the  lands  itself ;  that  soon  after 
the  death  of  A.  H.  Heath  his  widow  left 
and  abandoned  the  real  estate  formerly  be- 
longing to  him,  and  took  with  her,  of  his 
property,  a  horse,  mule,  and  other  personal- 
ty of  the  value  of  $200,  or  other  large  sum, 
which  she  appropriated  to  her  own  use ;  that 
she  also  rented  the  lands  for  the  year  1887, 
collected  rents,  appropriated  them  to  her 
own  use,  and  never  accounted  to  Smith,  the 
administrator,  for  the  same;  and  that,  tf 
Mrs.  Heath. was  entitled  to  a  year's  support 
in  the  sum  of  1300,  she  has  received  it.  Mrs. 
Stanley  prayed  that  Mrs.  Heath  be  required 
to  account  for  the  several  sums  received  by 
her. 

Certain  agreed  questions  of  fact  were  sub- 
mitted to  the  Jury.  These,  with  the  an- 
swers of  the  Jury,  are  as  follows: 

"First  Did  Mrs.  Mlttle  Heath  abandon  pos- 
session of  the  land  of  A.  H.  Heath,  deceased? 
Zes.  Second.  What  was  the  value  of  the  prop- 
erty received  by  Mrs.  Heath  from  her  husband's 
estate  after  the  death  of  the  latter?  1711.00. 
Third.  What  sums  has  L.  W.  Smith  as  admin- 
istrator paid  out  as  such?    $236.19." 

Upon  this  verdict  the  conrt  entered  a  de- 
cree enjoining  Mrs.  Heath  from  prosecuting 
the  actions  against  Smith,  administrator, 
and  that  the  Judgment  in  her  favor  be  de- 
clared settled  and  satlsfled,  "it  appearing 
that  she  has  received  property  of  the  estate 
largely  in  excess  of  the  sum  set  apart  to  her 
as  a  year's  support  prior  to  the  date  the 
same  was  set  apart."  It  was  further  decreed 
that  Smith,  administrator,  pay,  out  of  the 
funds  found  by  the  Jury  to  be  in  his  hands, 
such  necessary  expenses  of  administration 
as  have  been  Incurred  by  him  since  the  filing 
of  his  returns  (specifying  certain  costs)  and 
"the  balance,  if  any,  to  be  paid  to  *  *  * 
Mary  P.  Stanley,  executrix,  to  be  credited 
upon  said  fl.  fiu";  that  Smith  be  discharged 
as  administrator ;  and  that  Mrs.  Mlttle  Heath 
pay  certain  costs  in  the  ordinary's  court,  and 
the  cost  of  the  suits  filed  by  her  in  the  su- 
perior court  against  Smith,  administrator, 
and  the  American  Bonding  Company.  Mrs. 
Heath  made  a  motion  for  a  new  trial,  which 
was  refused,  and  she  excepted. 


J.  X  Bull  ft  Son,  <f  Oglettiorpe,  for  plain- 
tift  In  error.  W.  N.  McGehee  and  A.  3.  Per- 
ryman,  both  of  Talbotton,  and  Howell  Hollls, 
of  Columbus,  for  defendant  in  error. 

BILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  only  ground  of  the  motion  for 
new  trial  which  need  be  considered  here  is  as 
follows : 

"Because  the  court  erred  in  failing  to  charge 
the  jur^p  that  a  year's  support  being  set  apart 
to  Mittie  Heath,  that  it  could  not  be  collateral- 
ly attacked  in  this  court;  that  the  judgment 
was  final." 

This  would  present  a  serious  question  If 
objection  had  been  properly  made  in  the 
court  below.  But  by  reference  to  the  fore- 
going statement  of  facts  it  will  be  seen  that 
only  three  questions  were  submitted  to  the 
Jury,  and  these  were  by  agreement  of  the  par- 
ties. None  of  the  questions  submitted  involv- 
ed a  collateral  attack  on  the  Judgment  of  the 
court  of  ordinary,  setting  apart  the  12 
months'  support  No  objection  was  properly 
made  at  the  trial  to  the  introduction  of  evi- 
dence which  resulted  in  the  verdict,  on  the 
ground  that  a  collateral  attack  was  being 
made  on  the  Judgment  of  the  court  of  ordi- 
nary. No  exception  was  taken  to  the  verdict, 
except  as  contained  in  the  general  grounds  of 
the  motion  for  new  trial ;  and,  as  to  that,  we 
think  the  verdict  is  supported  by  the  evi- 
dence. The  exception  was  likewise  general 
to  the  final  Judgment  of  the  court  The  court 
merely  entered  a  decree  on  the  verdict,  which 
is  supported  by  the  evidence,  and,  as  the  only 
three  issues  which  were  submitted  to  the 
Jury  by  agreement  of  the  parties  did  not  in- 
volve a  question  of  collateral  attack  on  the 
Judgment  of  the  court  of  ordinary,,  setting 
aside  the  12  months'  support,  the  court  did 
not  err  in  failing  to  charge  as  set  out  That 
issue  was  not  involved  in  the  trial  before  the 
Jury.  The  court  could  only  Instruct  the  Jury 
on  Issues  which  were  before  them,  and  doubt- 
less did  instruct  them  on  the  agreed  issues 
which  were  submitted  to  them.  But  a  fail- 
ure to  instruct  on  issues  which  are  not  in- 
volved in  the  case  is  not  error.  Bven  if  evi- 
dence was  admitted  which  tended  to  attack 
the  Judgment  of  the  court  of  ordinary,  no 
such  spedflc  and  definite  assignment  of  er- 
ror is  made  thereto  as  can  be  considered. 

[2]  2.  The  other  grounds  of  the  motion  are 
either  without  merit,  or  are  so  vague  and  in- 
definite as  that  they  cannot  be  considered. 
The  verdict  is  supported  by  the  evidence,  and 
the  court  did  not  err  in  refusing  a  new  trial. 
In  some  instances  it  was  not  shown  that  the 
ground  of  objection  urged  in  this  court  to 
the  admission  of  evidence  was  made  and  pass- 
ed on  by  the  trial  court 

Judgment  afiirmed.  All  the  Justices  con- 
cur. 
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(U2  On.  -'- 

CITY    OF  CARTBRSVILLB   t.   McGINNIS 
et  al. 

McGINNIS  et  al.   v.  CITY  OF  CABTKRS- 

VILIvB. 

(No.  430^ 

(Sopreme  Court  of  Geoixia.     July  16>  1U14.) 

(ByUahut  ly  the  Court.) 

1.  Statutes   (§   138*)— Trria   awd   8ubjbot> 
Matter— Amendatory  Statdtb. 

The  act  approved  August  18,  1911  (Acta 
1911,  p.  019),  entitled  "An  act  to  amend,  con- 
■olidate  and  supersede  the  several  acts  incor- 
porating the  city  of  Cartersville  in  the  county 
of  Bartow,  state  of  Georgia,"  etc.,  is  not  un- 
oonstttntional  because  it  does  not  distinctly  de- 
scribe the  law  to  be  amended. 

(£kl.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  }g  205,  206;   Dec  Dig.  {  1S&*] 

2.  Statutes  (§}  107,  120*)— Titlb  and  Sub- 
jxct-Mattkb. 

Nor  is  the  act  open  to  the  constitutional 
objection  of  a  plurality  of  subject-matters,  or 
that  it  contains  matter  different  from  what  is 
expressed  in  the  title  thereof. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  iS  121^134,  168-172;  Dec.  Dig.  U 
107,  120.*] 

8.  Municipal  CoRPosATiONa  ({§  106,  111*)— 

Enactksnt  or  Obdinances. 

The  recital,  in  the  minutes  of  the  munici- 
pality, of  the  enactment  of  the  ordinance  shows 
sabstantial  compliance  with  the  method  prescrib- 
ed by  the  charter  for  the  enactment  of  ordi- 
nances. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  M  221-223,  226-228, 
245-^6;   Dec  Dig.  »  m  HI-*] 

4.  MUKIOIPAL       COBFOBATIONS       (|       592*)  — 

WiiOHiito  Obdinancb— Vaudot. 

The  weigliing  ordinance  of  the  city  of  Car- 
tersville is  not  antagonistic  to  Civil  Code  1910, 
S  1844-1850,  and  therefore  is  not  invalid  on 
e  ground  of  special  legislation  concerning  mat- 
ter already  provided  for  by  a  general  law. 

[Ed.  Note. — For'  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  gS  1311-1314;  Dec 
Dig.  I  502.*] 

B.  Weights  and  Measubes  (|  1*)  —  MuNiOi- 

PAI.  RSOTnCATIONS— Vauditt. 

A  municipal  ordinance  requiring,  under  ap- 
propriate penalty,  bulky  commodities  like  cotton 
and  coal  for  sale  within  the  city  limits  to  be 
weighed  on  public  scales  maintained  by  the  city 
is  a  valid  exercise  of  police  power. 

[Bd.  Note.— For  other  caaea,  see  Weights  and 
Measorea,  Cient  Dig.  f  1;    Dec  Dig.  f  1.*] 

6.  Municipal  Cobfobations   (§  63*)— Judi- 
cial towEB— Wisdoh  of  Legislation. 

The  wisdom  of  legislation  within  the  power 
of  the  monicipality  to  enact  is  to  be  decided  by 
the  proper  municipal  authorities. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corp'-rations,  Cent  Dig.  {§  155,  1378,  1379; 
Dec  Dig.  i  te.*] 

7.  Weights  and  Measubes  (S  5*)— Munici- 
pal Regulations  —  Vauditt  —  Restbaint 

OF  TBADE. 

An  ordinance  requiring  the  weighing  of 
heavy  commodities,  sold  in  bulk  and  by  weight 
in  the  city  limits,  on  the  city  scales,  under  an 
appropriate  penalty,  is  not  unreasonable  and  in 
restraint  of  trade.  Snch  legislation  is  designed 
to  prevent  fraud  and  imposition  upon  the  dti- 
wns,  and  is  a  legitimate  market  regulation.. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  {{  4-7 ;  Dec.  Dig.  g  6.*] 


8.  Weights  and  Measubes  (g  5*)— Munici- 
pal Regulations— Aduinistbation. 

A  weighing  ordinance,  requiring  that  cer- 
tain commodities  shall  be  weighed  on  the  public 
scales  before  being  offered  for  sale  in  the  mu- 
nicipality, must  contain  ample  provision  for 
compliance  with  its  terms,  and  must  be  reason- 
ably administered.  The  evidence  does  not  show 
that  the  ordinance  was  being  administered  in  an 
unreasonable  manner. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  gg  4-7 ;   Dec  Dig.  g  5.*] 

9.  Municipal     Cobpobations     (g    627*)    — 
Weighing  Obdinanck— Vauditt. 

That  one  may  suffer  in  his  business  by  the 
enforcement  of  an  ordinance  under  the  police 
power  does  not  deprive  a  dty  of  its  right  to  a 
proper  exercise  of  It 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  627.*] 

10.  Weights  and  Measubes  (g  1*)— Munici- 
pal Regulations — Vauditt. 

The  enactment  and  enforcement  of  a  weigh- 
ing ordinance  is  in  discharge  of  a  governmental 
function,  and  does  not  engage  the  dty  in  com- 
mercial businesa 

[KA.  Note.— For  other  cases,  see  Weights  and 
Measures,  Cent  Dig.  g  1 ;  Dec.  Dig.  g  1.*] 

11.  Weights  and  MsAsuiua  (g  8*)— Munici- 
pal Regulations— Vaudity. 

While  munidpal  authorities  may  lawfully 
pass  an  ordinance  requiring  bulky  commodities 
intended  to  be  sold  in  the  mnnidpality  to  be 
weighed  on  public  scales,  and  that  such  com- 
modities be  sold  in  the  municipality  at  that 
weight,  yet  they  cannot  give  to  the  public  weigh- 
er full  discretionary  power  to  fix  the  tare  and 
reductions  from  the  gross  weight  of  any  artide 
weighed  "according  to  tlie  custom  of  the  trade, 
or  as  conditions  necessary  to  fairness  and  jus- 
tice require,"  and  make  the  tare  or  reduction 
thus  ascertained  by  him  a  conclusive  determina- 
tion of  same. 

[Ed.  Note.— For  other  cases,  see  Weights  and 
Measures  Cent  Dig.  g  10;    Dec.  Dig.  g  8.*] 

12.  MuNiciPAi.  Cobpobations  (g  111*)— Ob- 
imnancb-'Validitt. 

The  charter  limited  the  munidpality  to  fix- 
ing the  penalty  by  imprisonment  to  60  days  for 
the  violation  of  an  ordinance  The  ordinance 
fixed  the  limit  of  imprisonment  at  90  days.  In 
80  far  as  the  time  fixed  by  the  ordiuEuice  ex- 
ceeded the  limitation  prescribed  by  the  charter, 
the  ordinance  is  invalid ;  but  such  excess  in  the 
time  of  imprisonment  does  not  impair  the  valid- 
ity of  the  ordinance  as  a  whole. 

[£M.  Note.— For  other  cases,  see  Municipal 
Corporations,  C^ent  Dig.  gg  245-256 ;  Dec.  IHg. 
g  111.*] 

Error  from  Superior  Court,  Bartow  Coun- 
ty; A.  W.  Flte,  Judge. 

Petition  by  B.  H.  McGlnnls  and  others 
against  the  City  of  Cartersville  to  enjola  the 
enforcement  of  a  weigUng  ordinance.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror, and  plaintiffs  file  cross-bill  of  exceptions. 
Affirmed  on  main  bill  of  exceptions  and  re- 
versed on  cross-bilL 

J.  H.  Wikle,  Neel  &  Neel,  and  J.  T.  Norrls, 
all  of  Cartersville,  for  plaintiff  In  error.  Fin- 
ley  &  Henson,  of  Cartersville,  for  defendants 
In  error. 


EVANS,  P.  J.    This  Is  a  petition  by  B.  H. 

McGlnnls  and  B.  M.  Coding  against  the  dty 

I  of  Cartersville  to  enjoin  the  enforcement  of 
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an  ordinance  reqaiiing  cotton  and  certain  oth- 
er bulky  articles  sold  within  the  mnnicipality 
to  be  weighed  on  the  dty  scales.  It  was  al- 
leged that  McGlnnls  was  engaged  In  the  busi- 
ness of  buying  and  selling  cotton  under  a  mu- 
nicipal license,  and  that  Coding  was  a  weigher 
duly  licensed  by  the  ordinary  In  compliance 
with  Civil  Code  1810,  S  1844  et  seq.,  and  en- 
gaged In  the  business  of  weighing  cotton,  and 
In  the  employment  of  his  coplaintUf.  The 
court  temporarily  restrained  the  defendant 
from  enforcing  the  ordinance.  Subsequently 
the  restraining  order  was  "modified  so  as  to 
permit  the  defendant  to  continue  weighing 
cotton  for  the  public  at  ten  cents  per  bale, 
but  plaintiffs  are  required  In  the  meantime  to 
keep  a  strict  account  of  the  number  of  bales 
weighed  by  them  during  the  continuance  of 
the  restraining  order,  to  be  reported  to  this 
court"  After  hearing  evidence  on  the  day 
set  for  the  Interlocutory  hearing,  the  court 
continued  the  restraining  order,  as  modified, 
until  the  further  order  of  the  court,  and  fur- 
ther directed  that  this  order  apply  to  all 
buyers  of  cotton  and  produce  in  the  dty  of 
Cartersville.  The  dty  of  Cartetsvlile  sued 
out  a  bill  of  exceptions,  complaining  of  the 
continuance  of  the  restraining  order,  and  the 
plaintiffs  sued  out  a  cross-bill  of  exceptions, 
complaining  that  the  court  erred  in  refusing 
to  grant  a  temporary  injunction  without  the 
modifications  Imposed  by  the  court. 

The  substantial  features  of  the  ordinance, 
80  far  as  applicable  to  the  facts  of  the  case, 
are  as  follows: 

"An  ordinance  to  provide  (or  a  public  weigher 
and  a  system  of  public  weighing,  the  regu- 
lation of  weights  and  measures  of  cotton, 
coal,  produce,  and  other  commoditiet  sold 
in  the  city  of  Cartersville. 

"Section  1.  The  public  weigher  shall  procure 
from  the  ordinary  of  Bartow  countv  a  set  of 
standard  weights  and  measures,  and  shall  ex- 
amine each  and  every  scale  and  other  instrument 
for  weighing  and  measuring  in  the  city,  and 
all  weights  and  measures  shall  conform  to 
standards,  and  for  each  examination  and  ar- 
rangement of  said  scales  be  shall  receive  the 
sum  of  ten  cents,  and  shall  stamp  the  instru- 
ment with  the  letter  O." 

Section  2  provides  for  the  report  of  the  per- 
sons using  false  weights  and  measures. 

Section  3  provides  that:  "A  ^stem  of  pub- 
lic weighing  is  hereby  established,  and  the 
scales  put  in  service  by  the  ordinance  shall  be 
the  standard  for  the  city  of  Cartersville." 

"Section  4.  One  or  more  weighers  shall  be  em- 
ployed by  the  board  of  commissioners  of  said 

city,  whose  salary  shall  be  $ per  month, 

and  he  shall  be  required  to  take  an  oath  to 
justly,  fairly,  and  impartially  weigh  all  articles 
presented  for  weighing,  and  to  give  a  true  cer- 
tificate or  other  evidence  of  each  article  weigh- 
ed by  him.  He  shall  also  be  required  to  give 
bonfl  with  good  security  in  the  sum  of  $1,000 
conditioned  for  the  faithful  performance  of  his 
duties  as  such  public  weigher." 

Section  5  provides  for  the  appointment  and 
removal  from  office  of  the  public  weigher. 

"Section  6.  Every  person,  firm,  or  corpora- 
tion, before  selling  in  said  city  any  cotton,  hay, 
grain,  produce  or  other  article,  or  anything  sold 
in  bulk  from  wagon  or  other  vehicle,  except  as 
herein  provided  T's  required]  to  have  same  weigh- 
ed by  the  public  weigher,  who  shall  make  a 
record,  upon  a  lxx>k  kept  for  that  purpose,  of 


the  date,  description  of  article  and  weight,  and 
the  owner  or  person  having  same  weighed,  and 
at  the  same  time  make  out  in  Ink  or  indelible 
pencil  a  certificate  or  ticket  showing  the  same 
information,  with  the  correct  weight  thereof, 
and  sign  same  in  person,,  and  such  weight  so 
certified  shall  be  the  weight  by  which  such  ar- 
ticle shall  be  bought  or  sold  in  said  city,  and 
for  which  he  shall  collect  a  fee  of  ten  cents,  un- 
less otherwise  provided  by  law,  to  be  paid  by 
the  owner  or  person  having  same  weighed ;  and 
it  shall  be  the  doty,  and  the  purchaser  is  hereby 
required,  to  retain  the  ticket  or  certificate  and 
deduct  from  the  purchase  price  the  sum  of  ten 
cents  for  each  bale  of  cotton  and  ten  cents  for 
each  load  or  part  of  wagon  load  weighed  and 
certified  by  him.  And  the  weigher  shall  daily 
collect  from  the  purchaser  the  weighing  fee 
aforesaid,  and  place  same  in  the  city  treasury. 
In  the  event  of  any  mistake  in  weight  the  per- 
son getting  the  advantage  occasioned  by  such 
error  shall  refund  or  make  good  to  the  loains 
party  the  amount  of  such  error  on  demand. 

"Section  7.  It  shall  be  the  duty  of  the  public 
weigher  to  determine  all  questions  of  tare  or 
reduction  from  gross  weights  of  any  article 
weighed,  according  to  the  custom  of  the  trade, 
or  as  conditions  necessary  to  fairness  and  jus- 
tice require;  and  his  decision  shall  be  consid- 
ered the  fair  and  correct  reduction.  And,  in 
all  weighing,  to  furnish  a  certificate  of  tare, 
gross,  and  net  weight  thereof." 

Section  8  provides  for  the  attendance  of  the 
public  weigher  from  sun  up  until  sunset,  equip- 
ped with  necessary  books,  tags,  and  appliances 
for  carrying  out  the  provisions  of  the  ordinance. 

Sections  9,  10,  11,  12,  13,  14,  and  15  refer 
to  the  weighing  of  coaL 

"Section  16.  Any  person,  firm,  or  corporation 
violating  this  ordinance  shall  on  conviction  be 
fined  not  exceeding  $60,  and  confined  in  the  dty 
prison  or  work  upon  the  public  streets  of  the 
city  chain-gang  not  exceeding  ninety  days.  Ei- 
ther one  or  more  or  all  of  said  penalties  may  be 
Imposed  in  the  discretion  of  the  court;  and  in 
the  event  of  violation  of  this  ordinance  by  a 
corporation,  its  chief  or  managing  officer  snail 
be  subject  to  the  penal^  herein  provided,  in  the 
discretion  of  the  court." 

The  validity  of  this  ordinance  Is  attacked 
on  the  grounds  that  the  act  incorporating  the 
dty  of  Cartersville  is  unconstitntloDal ;  that 
the  ordinance  was  never  adopted  as  required 
by  the  statute ;  and  that  It  la  void  as  being 
unreasonable  and  In  restraint  of  trade,  and 
as  not  affording  dne  process  of  law. 

[1]  1.  The  act  approved  Angust  18,  1911 
(Acts  of  1911,  p.  919),  enUtled  "An  act  to 
amend,  consolidate  and  supersede  the  several 
acts  incorporating  the  dty  of  Cartersville,  in 
the  county  of  Bartow,  state  of  Georgia;  tocre- 
ate  a  new  charter  and  municipal  government 
for  said  corporation ;  to  declare  the  rights  and 
powers  of  the  same ;  to  provide  for  the  crea- 
tion of  a  board  of  commissioners  for  admin- 
istering all  the  affairs  of  said  dty;  •  •  • 
to  provide  means  by  which  legislation  for 
said  dty  can  be  initiated  and  franchises  and 
ordinances  referred  to  the  qualified  voters 
thereof  for  approval  or  rejection  and  to  pro- 
vide for  the  recall  of  elective  officers,  and  for 
other  purposes,"  Is  attacked  as  being  uncon- 
stitutional. It  la  insisted  that  the  act  col- 
lides with  article  8,  |  7,  par.  17,  of  tbeCk>nstl- 
tutlon  (Civil  Code  1910,  i  6445),  which  de- 
clares that  no  law  shall  be  amended  or  repeal- 
ed by  mere  reference  to  its  title,  but  the 
amending  or  repealing  act  shall  distinctly  de- 
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scribe  tbe  law  to  be  amended  dr  repealed,  as 
well  as  the  alteration  to  be  made,  In  that  the 
act  in  question  fails  to  describe  the  varioos 
acts  incorporating  the  city  of  CartersTiUe 
which  are  amended,  consolidated,  and  super- 
seded by  the  terms  of  that  act  Xbis  consti- 
t«itional  provision  does  not  embrace. an  act 
which  does  not  purport  to  amoid  or  repeal 
any  particular  law,  but  which  is  complete  in 
Itself ;  such  an  act  may  amend  prior  statutes 
without  reference  to  them.  It  was  held  in 
Bagwell  T.  LawrencevUle,  94  Oa.  664,  21  S.  B. 
903,  that: 

"The  phrase  'An  act  to  amend  the  several 
acts  incorporatiiig  the  town  of  Lawrenceville' 
is  sufficiently  descriptive  of  the  law  to  be  amend- 
ed, the  amending  act  not  undertaking  to  express- 
ly repeal  or  modify  any  of  the  provisions  con- 
tained in  the  acts  incorporating  the  town  of 
LAwrenceville,  but  only  adding  affirmative  leg- 
islation which  might  have  been  constitutionally 
enacted  without  making  any  reference  what- 
ever to  existing  laws  touching  that  town,  the 
sole  repealing  clause  in  the  act  being  the  usual 
general  clause  repealing  all  confiicting  laws  and 
parts  of  laws." 

The  doctrine  of  this  case  is  that  an  act 
complete  in  itself  may  so  operate  on  prior 
acts  as  to  materially  change  or  modify  them, 
without  being  within  the  mischief  designed 
to  be  remedied  by  this  provision  of  our  Con- 
stitution. The  act  of  1911  provides  a  {»m- 
plete  legislative  plan  of  government  popu- 
larly known  as  a  commission  form  of  gov- 
ernment, and  provides  means  by  which  legis- 
lation can  be  initiated  and  franchises  and 
ordinances  referred  to  the  qualified  voters 
thereof  for  approval  or  rejection,  and  for  the 
recall  of  elective  officers,  and  for  other  pur- 
poses. The  act  provides  a  complete  and  in- 
dependent form  of  municipal  government 
The  fact  that  it  confers  powers  previously 
exercised  by  other  officers  upon 'the  commls- 
slonera  is  not  so  much'  an  attempt  to  express- 
ly amend  or  repeal  any  particular  law  as  to 
establish  a  new  and  independent  system  or 
government  which,  on  account  of  Its  incon- 
sistency, would  have  the  effect  of  supplanting 
the  old  system. 

While  the  constitutionality  of  the  act  may 
be  sustained  on  the  doctrine  already  stated, 
tl^e  act  of  1911  designates  the  law  to  be 
amended  in  substantial  compliance  with  the 
Constitution.  It  has  been  held  that  an  act  of 
the  Legislature  entitled  "An  act  to  amend 
the  charter  of  Ellljay,  in  the  county  of  Gil- 
mer, and  to  confer  certain  powers  therein 
named,"  was  not  violative  of  the  provisions 
of  article  3,  $  7,  par.  17,  of  the  Constitution 
(Civil  Code  1910,  {  6445),  on  the  ground  that 
the  act  failed  to  sufficiently  designate  the 
previous  acts  of  the  General  Assembly  which 
constituted  the  charter  of  the  town  of  Elli- 
jay.  Shippen  Lumber  Co.  v.  Snilott,  134  Ga. 
699.  68  S.  E.  609. 

[2]  2.  It  is  further  contended,  inasmuch  as 
the  act  confers  upon  the  newly  elected  com- 
niissioners,  immediately  upon  thelt  election, 
the  powers  and  duties  theretofore  vested  in 
the    mayor  and  aldermen,  the  water,  lii^t 


and  bond  commission,  and  the  board  of  acbool 
Gommlasioners,  that  the  act  of  1911  contains 
a  different  subject-matter  from  what  is  ex- 
pressed in  the  title,  and  offends  the  consti- 
tutional demand  that  no  law  shall  pass 
which  refers  to  more  than  <Hie  snb]ect-mat- 
ter  or  contains  matter  different  from  what 
is  eixpressed  In  the  title  thereof.  Civil  Code 
1910,  S  6487.  The  title  of  the  act  creating  a 
new  charter  for  the  city  of  CartersvlUe  pro- 
vides for  a  government  by  commission,  and 
that  tile  board  of  commissioners  therein  creat- 
ed shall  have  power  to  administer  all  of  the 
affairs  of  the  city.  In  defining  their  powers 
and  duties  it  is  competent  for  the  Legislature 
to  further  provide  that  duties  theretofore  dis- 
charged by  other  officers  shall  be  discharged 
by  them.  The  matter  contained  in  the  sec- 
tion referred  to  is  germane  to  the  general 
purpose  of  the  act  and  does  not  subject  the 
act  to  the  criticism  of  plurality  of  subject- 
matters.  Mayor,  eta,  of  Americus  v..  Perry, 
U4  Ga.  871,  40  S.  E.  1004.  67  L.  B.  A.  230 

[3]  3.  The  ordinance  is  said  to  be  Invalid 
because  it  was  not  enacted  pursuant  to  the 
requirements  of  the  statute  for  the  enactment 
of  ordinances.  The  minutes  of  the  munici- 
pality recite  that  "the  following  was  passed 
by  a  full  and  favorable  vote,"  the  ordinance 
following  the  recital  on  the  minutes,  bear 
ing  a  particular  date,  and  purporting  to  have 
been  signed  by  the  mayor.  The  sixteenth  sec- 
tion of  the  act  of  1911  provides  that: 

"No  ordinance  or  resolution  of  any  kind  or  for 
any  purpose  shall  become  valid  and  effective  un- 
til seventeen  days  after  the  same  shall  have 
been  entered  and  signed  by  the  mayor  or  by 
two  of  the  other  commissioners  in  oi>en  meet- 
ing; and  the  minutes  shall  show  that  it  was  so 
signed  and  approved,  together  with  the  date  of 
such  signature." 

The  minutes  fairly  show  that  the  ordi- 
nance was  adopted  by  a  vote  of  the  mayor 
and  commissioners  at  a  meeting  of  the  board, 
and  that  it  was  dated  and  signed  by  the 
Mayor  and  duly  entered  upon  the  minutes  as 
prescribed  by  the  statute.  The  omission  of 
an  enacting  clause  does  not  invalidate  the 
ordinance.  Horr  &  Bemls  on  Municipal  Police 
Ordinance),  {  72.  Even  if  such  clause  was 
necessary  to  its  validity,  in  the  absence  of 
proof  to  the  contrary,  the  recital  in  the  min- 
utes that  the  ordinance  was  passed  raises  a 
presumption  In  favor  of  the  regularity  of  its 
enactment     28  Cyc.  396. 

[4]  4.  It  Is  further  contended  that  under 
the  constitutional  prohibition  against  local 
legislation  upon  a  subject  already  provided 
for  by  a  general  law  (Civil  Code  1910,  t  6391), 
the  ordinance  is  void,  inasmuch  as  the  sub- 
ject-matter to  which  the  ordinance  relates  Is 
embraced  in  the  Civil  Code  1910,  S  1844  et 
seq.  These  Code  sections  make  It  unlawful 
for  the  weigher  to  weigh  any  bale  of  cotton 
or  other  article  of  produce  sold  by  weight, 
without  first  taking  and  subscribing  an  oath 
to  Justly,  impartially,  and  without  deduction 
weigh  all  such  tiotton  and  other  artltdes  of 
produce  sold  by-  weight  that  may  be  shown 


Digitized  by 


v^oogle 


490 


82  SOUTHBASTEBN  BEPOBTBB 


(O*. 


to  him  for  that  purpose,  and  tender  a  trae  ac- 
count thereof  to  the  parties  concerned,  If  so 
required.  The  welgjier  may  nevertheless 
make  such  deduction  for  wet  or  other  cause 
as  may  be  reasonable,  when  the  seller  or  his 
agent  shall  thereto  consent,  but.  In  tendering 
a  true  account,  he  shall  state  the  gross  and 
net  weights  and  the  deduction.  The  welgh- 
.  er's  oath  must  be  recorded  with  the  ordinary. 
It  Is  further  provided  (section  1860)  that  the 
corporate  authorities  of  all  cities  and  towns 
may  make  such  further  regulations  for 
weighing  as,  in  their  judgment,  may  tend  to 
effect  the  object  of  these  code  provisions,  and 
that,  nntil  altered  by  the  mnnidpal  authori- 
ties, the  fees  for  weighing  shall  be  such  as 
are  now  fixed  by  law.  The  manifest  object 
of  these  Code  sections  was  to  secure  fair  and 
Just  weights  In  the  disposal  of  agricultural 
products,  and  it  is  expressly  declared  that 
municipalities  may  make  additional  regula- 
tions to  accomplish  this  object.  The  ordi- 
nance does  not  dispense  with  the  taking  and 
filing  of  the  weigher's  oath  with  the  ordi- 
nary, as  required  by  the  statute,  but  requires 
an  additional  oath.  The  other  provisions  of 
the  ordinance  are  not  void  because  of  any 
antagonism  to  these  Code  sections. 

[S]  5.  The  ordinance  is  assailed  as  being 
unreasonable  and  in  restraint  of  trade.  It 
Is  well  established  that  ordinances  regulating 
the  character  of  weights  to  be  used  for  cot- 
ton, coal,  and  other  bulky  articles  sold  and 
delivered  within  the  corporate  limits  of  a 
municipality  are  strictly  an  exercise  of  the 
police  power.  8  McQuillin,  Mun.  Cor.  |  970. 
In  commenting  on  the  power  of  cities  in 
this  respect  Mr.  Justice  Peckham  said: 

"Regulationi  respecting  the  pursuit  of  a  law- 
ful trade  or  buiinesa  are  of  frequent  occurrence 
in  the  various  cities  of  the  country,  and  what 
such  regulations  shall  be  and  to  what  particu- 
lar trade,  business,  or  occupation  they  shall  ap- 
ply are  questions  for  the  state  to  determine, 
and  their  determination  comes  within  the  prop- 
«r  exercise  of  the  police  power  by  the  state,  and, 
unless  the  regulations  are  so  utterly  unreasona- 
ble and  extravagant  in  their  nature  and  pur- 
pose that  the  property  and  personal  rights  of 
the  citizen  are  unnecessarily,  and  in  a  manner 
wholly  arbitrary,  interfered  with  or  destroyed 
without  due  process  of  law,  they  do  not  extend 
beyond  the  power  of  a  state  to  pass,  and  they 
form  no  subject  for  federal  interference." 
Gundling  v.  Chicago,  177  U.  S.  183,  20  Sup. 
Ct  633,  44  L.  Ed.  725. 

The  object  of  the  ordinance  Is  the  preven- 
tion of  fraud,  by  requiring  cotton  and  other 
bulky  articles  sold  in  the  city  to  be  weighed 
upon  correct  scales  by  a  sworn  official  of  the 
city ;  and,  as  this  object  is  clearly  within  the 
police  power,  the  ordinance  will  not  be  de- 
clared invalid,  unless  its  provisions  are  so 
arbitrary  as  to  unreasonably  interfere  with 
the  personal  and  property  rights  of  those  af- 
fected by  its  enforcement 

[I]  6.  Much  of  the  evidence  on  the  inter- 
locutory hearing  bore  upon  the  wisdom  of  the 
ordinance  as  affecting  the  quantity  of  cot- 
ton which  would  likely  be  brought  into  that 


market  We  are  inclined  to  think  that  the 
preponderance  of  the  evidence  tends  to  show 
that  the  probable  effect  of  the  enactment  and 
enforcement  of  the  ordinance  will  be  to  in- 
crease the  cotton  trade  in  GartersviUe  by  In- 
suring fair  and  correct  weights  of  that  com- 
modity. But  be  that  as  it  may,  the  com- 
mercial advantages  or  disadvantages  result- 
ing from  the  enactment  of  valid  municipal 
legislation  will  not  affect  the  validity  of  the 
ordinance. 

[7]  7.  The  ordinance  Is  said  to  be  anrea- 
sonable  because  it  forbids  the  sale  of  cotton 
and  other  bulky  articles  In  the  city,  unless 
weighed  on  the  city  scales  and  certified  by 
the  welghmaster.  It  wlU  be  noted  that  the 
ordinance  does  not  require  products  weighed 
in  the  city  to  be  weighed  on  the  public  scales, 
where  they  are  not  to  be  sold  or  offered  for 
sale  within  its  limits.  A  municipality  in  the 
exerdae  of  its  police  power  may  enact  and 
enforce  regulations  for  the  protection  of  its 
inhabitants  against  false  and  fraudulent 
weights  In  the  sale  and  exchange  of  bulky  com- 
modities. The  power  to  make  such  regulation 
Implies  the  power  to  enforce  it,  and  the  usual 
way  of  effectually  enforcing  such  regulation 
is  by  provision  in  the  ordinance  that  the  sel- 
ler shall  not  offer  a  commodity  for  sale  with- 
in the  city  without  production  of  the  munici- 
pal welghmaster's  certificate,  under  a  pre- 
scribed penalty.  City  of  Lamar  v.  Wledman, 
57  Mo.  App.  507;  Gaines  v.  Coates,  51  Miss. 
335;  State  v.  Tyson,  111  N.  0.  687,  16  S.  E. 
238 ;  Davis  ▼.  Town  of  Anita,  73  Iowa,  325, 
35  N.  W.  244;  McLean  v.  Arkansas,  211  D. 
S.  539,  29  Sup.  Ct  206,  53  L.  Ed.  315;  Tates 
V.  Milwaukee,  12  Wis.  673. 

[I]  8.  It  is  further  urged  that  the  require- 
ment to  weigh  all  cotton  sold  in  CartersviUe 
on  the  public  scales  is  oppressive,  because  in- 
adequate faculties  are  provided.  The  evi- 
dence does  not  show  that  any  person  has  been 
hindered  or  inconvenienced  in  the  sale  of  cot- 
ton or  other  article  required  to  be  weighed  on 
the  public  scales.  Two  or  three  witnesses 
gave  their  opinion  that  It  would  be  trouble- 
some and  inconvenient  to  drive  their  teams 
to  the  public  scales  for  the  purpose  of  weigh- 
ing cotton  before  offering  it  for  sale  In  an- 
other part  of  the  city.  Such  personal  incon- 
venience should  yield  to  the  public  good,  and 
will  not  be  accounted  as  sufficient  cause  for 
declaring  the  ordinance  unreasonable.  Of 
course,  ample  provision  for  weighing  cotton 
and  oCher  articles  under  the  ordinance  must 
be  provided  by  the  city;  otherwise  its  en- 
forcement might  be  enjoined  as  an  unreason- 
able administration  of  the  law. 

[I]  9.  One  of  the  plaintiffs  contends  that 
the  enforcement  of  the  ordinance  will  Injure 
his  business  of  buying  and  selling  cotton. 
But,  whatever  injury  or  Inconvenience  one 
may  suffer  in  such  cases,  be  is,  in  the  eye 
of  the  law,  compensated  by  sharing  the  com- 
mon benefit  resuldng  from  the  exercise  of 
this  power  for  the  protection  and  benefit  of 
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tbe  public.  Deema  t.  Baltimore,  80  Md.  164, 
30  Aa  648,  26  U  B.  A.  541,  45  Am.  St  Bep. 
339. 

[10]  10.  The  requirement  that  all  sales  of 
certain  commodities  within  the  city  shall  be 
by  the  dty  weights,  and  the  exaction  of  a 
market  fee  for  each  weighing,  does  not  put 
the  dty  into  a  business  enterprise.  The  regu- 
lation of  weighing  cotton  is  in  tbe  discharge 
of  a  governmental  function,  and  in  no  sense 
a  private  enterprise. 

[11]  U.  In  addition  to  the  provision  of  the 
ordinance  In  regard  to  the  ministerial  duty 
of  weighing,  the  seventh  section  provides  as 
follow^: 

"It  shall  be  tbe  duty  of  the  public  weigher  to 
determine  all  questiong  of  tare  or  reduction 
from  gross  weights  of  any  article  weighed,  ac- 
cording to  tbe  custom  of  tba  trade,  or  as  condi- 
tions necessary  to  fairness  and  justice  require; 
and  bis  decision  shall  be  considered  tbe  fair 
and  correct  reduction.  And,  in  all  weighing, 
to  furnish  a  certificate  of  tare,  gross,  and  net 
weight  thereof." 

In  addition  to  the  general  attack  made 
upon  the  entire  ordinance  as  being  unrea- 
sonable, this  section  is  specially  attacked  on 
the  ground  that  it  Is  violative  of  the  clause 
of  the  state  Constitution  prohibiting  the  tak- 
ing of  proiierty  without  due  process  of  law, 
because  purchasers  and  sellers  are  required 
to  submit  to  the  arbitrary  decision  of  the 
public  weigher,  without  appeal  or  other 
means  of  redresa  The  determination  of  all 
questions  of  tare  or  reductions  from  gross 
weights,  according  to  the  custom  of  the  trade, 
or  as  conditions  necessary  to  fairness  and 
Justice  require,  is  something  more  than  mere- 
ly weighing  the  articles  ui>on  public  scales 
and  determining  their  weight  by  a  fixed  stan- 
dard. It  Involves  a  determination  of  facts 
and  the  use  of  discretion  or  Judgment  beyond 
the  mere  weighing  of  articles.  The  section 
declares  that  the  decision  of  the  weigher  shall 
be  considered  the  fair  and  correct  reduction 
to  be  made  from  the  gross  weights.  No  pro- 
vision Is  made  for  any  hearing  or  any  method 
of  redress  or  correction  in  regard  to  his  de- 
daion.  The  objection  raised  to  this  section 
Is   therefore  well  taken.     We  confine   onr- 


selves  to  Che  ground  of  attack  asserted 
against  this  section  of  tbe  ordinance,  and  are 
not  to  be  understood  as  holding  whether  or 
not  It  would  be  valid  as  against  any  other 
objection  than  that  urged.  This  provision  of 
section  7  enters  into  tbe  scheme  of  the  entire 
ordinance,  and  is  expressly  made  applicable 
to  every  article  provided  to  be  weighed  there- 
under ;  and,  Inasmuch  as  the  section  is  void 
for  the  reason  above  stated,  the  whole  ordi- 
nance will  fall  with  it 

[1 2]  12.  The  sixteenth  section  is  said  to  be 
repugnant  to  article  1, 1 1,  par.  3,  of  the  Con- 
stitution, In  that  it  deprives  persons  of  their 
liberty  without  due  process  of  law,  for  the 
reason  that  the  dty  has  no  authority  under 
its  diarter  to  Impose  a  penalty  of  confinement 
in  the  dty  prison,  or  work  npon  the  public 
streets  in  the  city  chain  gang,  of  not  exceed- 
ing 90  days,  either  or  both,  for  the  infraction 
of  an  ordinance.  The  charter  of  the  dty 
(Acts  1906,  p.  596)  provides  that  the  police 
court — 

"shall  have  power  to  punish  all  violations  of 
the  charter  or  any  ordinance  of  the  city  by 
fine,  not  to  exceed  two  hundred  dollars,  impris- 
onment in  the  city  prison,  or  in  the  county  jail 
(having  previously  arranged  with  the  county 
authorities),  not  to  exceed  sixty  days  and  to. 
work  on  the  streets  in  the  dty  chain-gang,  or 
such  other  public  place  as  the  mayor  or  acting 
mayor  may  direct,  not  to  exceed  four  months; 
any  one  or  more  of  these  punishments  may  be 
inflicted,"  etc. 

The  provision  In  the  ordinance  for  im- 
prisonment in  the  dty  prison  exceeds  the 
dty's  iwwer  by  SO  days,  but  this  clause  is 
only  void  for  the  excess  over  the  charter 
limit  City  of  Greenville  v.  Prldmore,  86  S. 
G  442,  68  S.  E.  636,  138  Am.  St  Rep.  1058. 

Some  other  attacks  are  made  on  tbe  valid- 
ity of  the  ordinance,  but  we  do  not  consider 
them  meritorious,  and  a  statement  of  them  is 
unnecessary,  as  they  are  more  or  less  involv- 
ed in  the  foregoing  discussion.  We  think 
that  the  ordinance  is  invalid  for  the  reason 
assigned,  and  that  the  court  erred  in  lefnsing 
to  grant  an  absolute  injunction. 

Judgment  affirmed  on  the  main  Mil  of  ex- 
ceptions, and  reversed  on  tbe  cross-bill.  AU 
the  Justices  concur. 
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R.  J.  &  B.  F.  CAMP  LUMBER  CO.  et  aL  ▼. 

CITIZENS'  BANK  OF  VALDOSTA. 

(No.  483.) 

(Supreme  C^urt  of  Georgia.     July  IC^  1914.) 

(BvJlahu*  6v  tha  Court.) 

1.  Intebest  ({  29*)— liEOAi.  Rats. 

No  greater  rate  of  interest  than  8  per  cent, 
per  annum  can  lawful]^  be  reserved,  charged, 
or  taken,  directly  or  indirectly,  by  any  con- 
tract or  contrivance  whatever,  for  any  loan  or 
advance  of  money  in  this  state. 

[EM.  Note.— For  other  cases,  see  Interest, 
Cent,  Dig.  8  60;   Dec  Dig.  {  29.*] 

2.  USUBY  (}  109*)— OLnOTATION*— PEBIOD. 

iSuits  for  the  recovery  of  usury  must  be 
brought  within  12  monUia  from  the  payment 
thereof. 

(Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  §f  267-269;   Dee.  Dig.  {  109.*J 

3.  Limitation  of  Actions  (§  14*)— UBtrBT  (| 
111*)— Canckllation  of  Notb— Pbtitiok. 

A  petition  is  not  subject  to  demurrer  which 
alleges,  in  substance,  as  follows:  The  plaintiff 
borrowed  from  the  defendant  bank  the  sum  of 
$40,000,  and  agreed  to  pa;  for  the  use  of  the 
money  the  sum  of  $10,000,  and  to  secure  the 
notes  (for  $50,000)  the  plaintiff  executed  con- 
veyances of  certain  realty  to  the  president  of  the 
bank  individually,  who  In  turn  conveyed  it  to 
the  bank,  which  executed  to  the  plaintiff  a  bond 
for  title  to  the  land.  Subsequently  the  plaintiff 
paid  to  the  bank  the  principal  sum  due  on  the 
notes,  with  legal  interest  thereon,  but  refused 
to  pay  the  excess  interest  Desiring  to  sell  a 
portion  of  the  realty  conveyed  to  the  bank,  the 
plaintiff  and  the  bank  eatwed  into  a  written 
agreement  whereby  the  bank  assented  that  the 
plaintiff  might  sell  the  realty,  and  the  purchase- 
money  notes  therefor  were  placed  wltii  the  bank 
for  collection,  with  the  agreement  that,  if  the 
plaintiff  and  the  bank  could  not  agree  as  to  the 
payment  of  the  usury  alleged  to  be  charged  the 
plaintiff,  then  suit  should  be  brought  to  deter- 
mine the  question  of  usury,  provided  it  was 
brought  within  6  months  from  the  date  of  the 
agreement  Plaintiff  and  the  hank  could  not 
agree  as  to  the  payment  of  Oxe  alleged  usury; 
and  this  suit  Is  filed  by  the  plaintiff  against 
the  bank  after  the  expiration  of  6  months  from 
the  date  of  the  agreement,  but  within  12  months, 
to  recover  the  amount  collected  by  the  bank 
on  the  notes  left  with  the  bank  as  collateral  se- 
curity, and  for  the  purpose  of  canceling  the  note 
of'  the  plaintiff  made  to  the  bank  and  all  con- 
veyances to  secure  the  same;  it  being  alleged 
that  this  note  contained  only  usury,  and  that 
the  deed  to  secure  the  same  was  infected  with 
usury  and  void. 

[Ed.  Note. — For  -other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  ${  69-61;  Dec.  Dig.  { 
14  ;•  Usury,  Cent  Dig.  Jg  272-306";  Dec  Dig. 
§  111.*] 

Error  from  Superior  Court,  Lowndes  Coun- 
ty;  W.  B.  Thomas,  Jndge. 

Action  by  R.  J.  ft  B.  F.  Camp  Lumber 
Company  and  others  against  the  Citizens' 
Bank  of  Valdosta.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Reversed. 

The  R.  J.  &  B.  F.  Camp  Lumber  Company, 
a  corporation  under  the  laws  of  the  state  of 
Florida,  and  George  W.  Saxon,  Frank  Rob- 
erts, W.  B.  Cate,  H.  B.  Taylor,  and  J.  A. 
Maultsby,  as  trustees  under  a  certain  deed 
of  trust  executed  to  them  by  the  lumber  com- 
pany for  the  benefit  of  its  creditors,  brought 


suit  against  the  Citizens*  Bank  of  Taldosta 
for  the  recovery  of  usury  and  for  otber  relief. 
The  defendant  filed  Its  demurrer  to  the  peti- 
tion, which  was  sustained,  and  the  plaintiffs 
excepted.  The  material  allegations  of  the 
petition  set  out,  in  substance,  that  the  Citi- 
zens' Bank  of  Valdosta  had  loaned  to  the  B. 
J.  ft  B.  F.  Camp  Lumber  Company  the  sum 
of  $40,000,  but  was  unwilling  to  make  the 
loan  in  consideration  of  the  highest  rate  of 
interest  the  lumber  company  could  legally 
obligate  Itself  to  pay  under  the  laws  of 
Georgia.  The  bank  and  the  lumber  company 
finally  agreed  that  If  the  bank  would  make 
the  loan  the  lumber  company  would  pay  to 
the  bank  the  sum  of  $10,000  over  and  above 
the  legal  rate  of  interest  for  the  advance  of 
the  money.  The  lumber  company  according- 
ly executed  to  the  bank  25  promissory  notes 
for  the  principal  sum  of  $2,000  each,  the  first 
of  which  should  be  due  and  payable  on  the 
17th  day  of  July,  1907,  and  monthly  there- 
after for  24  months,  all  of  the  notes  stipulat- 
ing for  the  payment  of  interest  from  date  at 
the  rate  of  8  per  cent  per  annum  and  10 
per  cent  attorney's  fees.  To  secure  the  pay- 
ment of  the  notes  the  lumber  company  exe- 
cuted a  conveyance  in  the  fbrm  of  an  ab- 
solute warranty  deed  conveying  a  very  large 
tract  of  timber  lands  In  South  Georgia  and 
Florida;  the  principal  stockholders  in  the 
company  and  their  wives  Joining  In  the  ex- 
ecution of  the  conveyance.  In  order  to  avoid 
the  appearance  of  charging  excesslTe  in- 
terest for  the  advance  of  the  money,  and 
purely  as  a  device  to  evade  the  usury  laws  of 
the  state,  the  bank  required  the  lumber  com- 
pany and  its  stockholders  and  their  wives  to 
execute  the  deed  of  conveyance  to  John  F. 
Lewis  (the  president  of  the  bank)  individual- 
ly, who  subsequently  transferred  the  convey- 
ance to  the  bank  to  secure  the  payment  of 
the  $50,000;  and  the  defendant  bank  execut- 
ed its  bond  for  title  to  reconvey  the  property 
upon  the  payment  of  the  26  promissory  notes. 
John  F.  Lewis  did  not.  In  fact  pay  or  agree 
to  pay  the  lumber  company  the  considera- 
tion, and  i&ere  was  no  consideration  what- 
ev'er  except  the  $40,000  loaned  by  the  bank, 
to  secure  which  the  deed  was  given.  The 
notes  covered  not  only  the  $40,000  loaned  to 
the  company  by  the  bank,  but  also  the  $10,- 
000  charged  for  the  advance  of  the  money; 
the  same  being  over  and  above  the  legal  rate 
of  Interest  Prior  to  the  18th  day  of  Novem- 
ber, 1911,  the  lumber  company  paid  to  the 
bank  20  of  the  promissory  notes  first  matur- 
ing, amounting  in  the  aggregate  to  the  prin- 
cipal sum  of  $40,000,  with  Interest  on  each 
of  them  from  date  at  the  rate  of  8  per  cent 
per  annum,  and  refused  to  pay  the  remaining 
5  notes  for  the  aggregate  principal  sum  of 
$10,000,  with  Interest  at  8  per  cent  per  an- 
num. The  lumber  company  owed  large  sums 
to  creditors  other  than  the  bank,  and,  in 
order  to  secure  the  payment  of  them,  execut- 
ed a  deed  of  trust  to  certain  of  the  creditors. 


*For  other  cases  see  sune  topic  and  section  NUMBER  In  Dee.  Dig,  £  Am.  Dls.  Ke7-No.  Series  &  Rep'r  Indexea 
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among  wbom  are  plaintiffs  la  tbla  petition. 
By  the  terms  of  the  trust  deed  all  the  as- 
seta  of  the  Inmber  bompany,  Including  large 
bodies  of  timber  land,  sawmills,  etc,  were 
conveyed  to  the  trustees  for  the  use  of  the 
creditors  of  the  company.  The  trustees,  to- 
gether with  the  officers  of  the  lumber  com- 
pany, were  to  operate  the  company  for  the 
benefit  of  Its  creditors  until  they  were  all 
paid,  etc.  During  the  summer  of  1911,  by 
and  with  the  approval  of  the  trustees,  the 
lumber  company  opened  negotiations  with 
the  A.  O.  Oarbnt  Lumber  Company,  a  cor- 
poration of  Echols  county,  Ga.,  lor  the  sale 
of  all  the  timber  on  certain  lots  of  land  In 
Echols  county,  the  same  bedng  covered  by 
the  conveyance  executed  by  the  Camp  Lum- 
ber Company  and  R.  J.  &  B.  F.  Camp  and 
their  wives  to  John  F.  Lewis,  which  was 
transferred  by  the  latter  to  the  Citizens' 
Bank  of  Valdosta.  The  Camp  Lumber  Com- 
pany finally  agreed  with  the  Garbnt  Lumber 
Company  upon  the  terms  of  sale  of  the  tim- 
ber for  the  consideration  of  $21,875,  $2,000 
thereof  to  be  held  up  until  the  termination 
of  a  certain  suit  pending  in  the  superior 
court  of  Echols  county,  wherein  L.  J.  Strick- 
land was  plalntUI  and  the  Camp  Lumber 
Company  was  defendant,  which  suit  Involved 
certain  of  the  timber.  The  balance  of  the 
purchase  price,  amounting  to  $19,875,  was 
to  be  paid  by  the  A.  O.  Oarbut  Lumber  Com- 
pany In  Installments  of  $2,000  i>er  month,  ex- 
cept the  last  one  of  $1,875;  and  the  pay- 
ments were  to  be  represented  by  notes  ex- 
ecuted by  the  Garbut  Lumber  Comilany  and 
secured  by  a  mortgage  on  the  timber  so  con- 
veyed, etc.  As  the  bank  held  the  conveyance 
executed. by  the  Camp  Lumber  Company  to 
John  F.  Lewis  and  by  him  transferred  to 
the  bank,  and  was  apparently  the  holder  of 
the  legal  title  to  the  timber,  the  Garbut  Lum- 
ber Company  refused  to  consummate  the 
trade  without  the  consent  and  approval  of 
the  bank  and  Its  agreement  that  it  would  not 
molest  it  in  the  cutting  and  removal  of  the 
timber.  On  the  28th  day  of  November,  1911, 
the  bank,  the  A.  G.  Garbut  Lumber  Company, 
and  R.  J.  &  B.  F.  Camp  Lumber  Company 
entercid  into  a  written  agreement,  whereby 
the  bank  assented  to  the  trade  upon  certain 
terms  and  conditions  in  the  agreement  set 
forth  at  great  length,  the  material  portions 
of  which  will  b6  set  but  later.  In  Novem- 
ber, 1911,  the  Camp  Lumber  Company  and 
the  creditors'  committee  or  trustees  executed 
to  the  Garbut  Lumber  Company  a  deed  con- 
veying all  their  right,  title,  and  interest  in 
and  to  all  the  timber  on  the  lots  of  land 
Abore  faUnded  td.  The  Garbut  Lumber  Com- 
pany thereupon  executed  and  delivered  to 
the  Camp  Lumber  Company  nine  promissory 
notes  for  the  sum  of  $2,000  each  and  one 
-note  for  $1,875,  bearing  interest  at  the  rate 
■ot  8  per  cent  per  annum,  wtaick  notes  cov- 
ered the  purchase  price  of  the  timber,  exclu- 
sive of  $2,000  held  by  the  Garbut  Lumber 
■Company  ultder  the  terms  of  the  agreement, 


etc.  On  the  same  day  the  Camp  Lumber 
Company  transferred  and  assigned  to  the 
bank  all  of  the  promissory  notes  except  the 
first  one,  maturing,  together  with  the  mort- 
gage, in  accordance  with  the  terms  and  con- 
ditions of  the  contract;  and  the  bank  has 
since  collected  six  of  the  promissory  notes  so 
assigned  to  it,  amounting  in  the  aggregate  to 
the  sum  of  $12,000,  besides  interest  thereon 
amounting  to  $360.  The  bank  holds  the  sum 
of  $12,360  collected  by  it  from  the  Garbut 
Lumber  Company  on  the  notes,  upon  its  right 
to  apply  the  same  or  so  much  thereof  as  may 
be  necessary  to  the  payment  and  satisfaction 
of  the  five  promissory  notes  executed  by  the 
Camp  Lumber  Company  to  it  on  the  17tb 
day  of  June  lOOT,  representing  the  usury  as 
alleged,  and  refuses  to  pay  the  Camp  Lumber 
Company  the  money  or  to  apply  it  in  any  way 
except  to  the  payment  of  the  usury  covered 
by  the  notes.  For  the  foregoing  reasons  the 
five  notes  held  by  the  bank  against  the  Camp 
Lumber  Company,  bearing  date  of  June  17, 
1907,  are  not  legal  and  binding  obligations  of 
the  company;  and  the  conveyance  executed 
by  it  to  John  F.  Lewis  for  the  purpose  of  se- 
curing the  loan  which  was  transferred  by 
him  to  the  bank,  being  Infected  with  usury, 
is  void.  By  the  contract  between  the  bank, 
the  Garl>ut  Lumber  Company,  and  Camp 
Lumber  Company,  it  is  provided,  in  sub- 
stance, that  the  l>ank  shall  hold  the  money 
collected  on  the  notes  of  the  Garbut  Lumber 
Company,  or  so  much  thereof  as  may  be  suf- 
ficient to  cover  the  amount  of  principal  and 
Interest  of  the  five  notes  of  Camp  Lumber 
Company  held  by  it  until  the  validity  or 
legality  of  the  last-mentioned  notes  and  of 
the  transaction  in  which  they  were  given, 
on  the  ground  of  usury,  shall  be  adjusted 
and  settled  between  the  parties,  or,  in  the 
event  of  their  failure  to  reach  an  amicable 
adjustment,  until  the  adjudication  thereof 
by  the  court  The  Camp  Lumber  Company 
has  been  unable  to  adjust  the  controversy 
with  the  bank.  The  bank  will  not  acknowl- 
edge that  the  five  notes  are  illegal  and  not 
binding  npoa  the  Camp  Lumber  Company, 
and  will  not  undertake  to  force  the  payment 
of  the  notes,  by  suit  or  otherwise,  except  by 
applying  the  proceeds  of  the  notM  collected 
by  it  from  the  Garbut  Lumber  Company  to 
the  satisfaction  of  the  notes.  -  llie  agreement 
entered  into  between  the  Citizens'  Bank  of 
Valdosta  and  the  Camp  Lumber  Company 
and  the  Garbut  Lumber  Company  provided, 
in  part,  that  in  case  of  the  sale  of  the  tim- 
ber lands  to  the  Garbut  Lumber  Company, 
all  the  notes,  except  the  first  maturing  note 
for  $2,000,  shall  be  assigned  by  the  Camp 
Lumber  Company  to  the  Citisens'  Bank  of 
Valdosta,  together  with  such  security  as 
may  have  been  given  for  the  payment  of  the 
same,  and  that  "a  sufficient  portion  of 
the  amount  first  accummulated  by  the  pay- 
ment of  said  notes,  from  month  to  month, 
to  cover  the  amount  of  the  principal  and  in- 
terest upon  said  five  piomissos]!  notes  shall 


Digitized  by 


v^oogle 


494 


82  BOUTHBASTERN  REPORTBB 


(Oa. 


be  held  by  said  bank  until  the  Talidity  or 
legality  of  said  notes  and  of  the  said  trans- 
action on  the  ground  of  usnry  shall  be  ad- 
Justed  and  settled  between  the  said  Citizens' 
Bank  of  Valdosta  on  the  one  part,  and  the 
Bald  R.  J.  &  B.  F.  Camp  Lumber  Company 
and  Its  creditors'  committee  on  the  other 
part,  or.  If  they  shall  be  unable  to  oome  to 
an  amicable  agreement  about  the  same,  until 
the  adjudication  and  determination  thereof  by 
the  court,  provided  legal  proceedings  therefor 
shall  be  commenced  within  six  months  from 
the  date  hereof,"  etc.  The  prayers  were, 
among  others,  that  the  deed  of  conveyance 
executed  by  ttie  Camp  Lumber  Company  to 
John  F.  Lewis,  and  transferred  by  him  to 
the  bank,  be  decreed  to  be  infected  with 
usury  and  void;  that  the  same,  together  with 
the  transfer,  be  delivered  up  and  canceled, 
and  that  the  petitioners  have  Judgment 
against  the  bank  for  the  sum  of  money  col- 
lected by  it  from  the  Garbut  Lumber  Com- 
pany on  the  notes  executed  to  tiie  Camp 
Lumber  Company,  which  sum  the  bank 
threatens  to  apply  on  the  five  promissory 
notes  of  the  Camp  Lumber  Company. 

B.  E.  Wilcox,  of  Valdosta,  A.  B.  Small,  of 
Lake  City,  Fla.,  and  Little,  Powell,  Hooper 
&  Goldstein,  of  Atlanta,  for  plaintiffs  in  er- 
ror. W.  A.  Dodson,  of  Amerlcus,  for  defend- 
ant in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
One  of  the  grounds  of  demurrer  alleges  that 
the  petition  should  be  dismissed  because  of 
the  plaintiffs'  failure  to  comply  with  the 
terms  and  conditions  of  a  certain  agreement, 
dated  November  18,  1911.  The  material  por- 
tions of  this  agreement  were  as  follows: 

"Now,  therefore,  it  Is  agreed  betweeh  the  par- 
tiea  hereto  that,  if  said  sale  be  consummated,  all 
of  laid  notes,  except  the  first  maturing  note 
for  two  thousand  dollars,  shall  be  asaigned  by 
the  R.  J.  As  B.  F.  Camp  Lumber  Company  to 
the  aald  Citizens'  Bank  of  Valdosta,  together 
with  such  security  as  may  have  been  given  for 
the  payment  of  the  same,  and  that  a  sufficient 
portion  of  the  amount  first  accumulated  by  the 
payment  of  said  notes,  from  month  to  month, 
to  cover  the  amount  of  the  principal  and  inter- 
est upon  said  five  promissory  notes  shall  be 
held  by  said  bank  until  the  validity  or  legality 
of  said  notes  and  of  the  said  transaction  on  the 
ground  of  usury  shall  be  adjusted  and  settled 
between  the  said  Citizens'  Buik  of  Valdosta  on 
the  one  part,  and  the  said  R.  J.  ft  B.  F.  Camp 
Lumber  Company  and  Its  creditors'  conmiittee 
on  the  other  part,  or,  if  they  shall  be  unable 
to  come  to  an  amicable  agreement  about  the 
same,  until  the  adjudication  and  determination 
thereof  by  the  court,  provided  legal  proceedings 
therefor  shall  be  commenced  within  six  months 
from  the  date  hereof." 

This  agreement  was  executed  between  the 
plaintiffs  in  this  case  and  the  defendant  bank 
with  reference  to  certain  notes  alleged  by 
the  plaintiffs  in  their  petition  to  have  been 
given  for  the  payment  of  usurious  interest 
arising  from  another  transaction.  The  plain- 
tiffs desired  to  sell  a  portion  at  the  property 
transferred  to  the  defendant  bank  to  secure 
the  notes  held  by  it  against  the  plaintiff,  and 


the  defendant  bank  agreed  that  this  l>e  done, 
provided  enough  of  the  purchase  money 
notes  were  deposited  as  above  set  out.  Tlie 
case  hinges  upon  the  legality  of  this  agree- 
ment The  contract  bore  date  November  18, 
1911,  and  the  suit  was  not  filed  until  the 
27th  day  of  August,  1912,  more  than  6 
months  from  the  date  of  the  agreement  If 
the  contract  that  suit  must  be  commenced 
within  6  months  is  legal,  then  the  plaintiffs 
are  barred  of  recovery.  But  if  the  contract 
is  Illegal  and  void  for  any  reason,  then  the 
plaintiffs  have  the  statutory  period  of  12 
months  within  which  to  bring  their  action. 

[1]  The  Civil  Code,  |  3436,  provides: 

"It  shall  not  be  lawful  for  any  person,  com- 
pany, or  corporation  to  reserve,  charge,  or 
take  for  any  loan  or  advance  of  money,  or  for- 
bearance to  enforce  die  collection  of  any  sum 
of  money,  any  rate  of  interest  greater  than 
eight  per  centum  per  annum,  either  directly  or 
indirectly  by  way  of  commission  for  advances, 
discount,  exchange  or  by  any  contract  or  con- 
trivance or  device  whatever.' 

[2]  And  section  3441  declares: 

"Any  plea  or  suit  for  the  recovery  of  such 
forfeiture  shall  not  be  barred  by  lapse  of  time 
shorter  than  one  year." 

The  action  is  in  the  nature  of  a  suit  for 
money  had  and  received.  At  tonmion  law, 
and  under  the  statutes  of  our  state,  Uie  pay- 
ment by  a  debtor  of  usury  to  a  creditor  gives 
a  right  of  action  in  favor  of  the  debtor  tot 
the  amount  of  the  usury  so  paid.  As  said  by 
Nisbet,  J.,  in  the  case  of  Whitehead  t.  Peck, 
1  Ga.  140,  149: 

"In  cases  where  the  borrower  pays  the  nso- 
rions  Interest  himself,  the  statute  against  usu- 
ry and  the  fact  of  payment  create  a  contract 
There  is  in  the  transaction  a  direct  relation 
between  the  parties,  viz.,  privi^.  The  money  is 
paid  by  the  plaintiff  and  is  received  by  the  de- 
fendant for  his  nse.  It  is  the  money  of  tlie 
plaintiff  which  he  holds,  and  it  being  received 
against  the  statute  of  usury,  he  cannot  retain  it 
In  conscience.  Ex  aqoo  et  bono  the  plaintiff  is 
entitled  to  it  In  that  case  the  borrower  could 
certainly  recover." 

See,  also,  Parker  v.  Fulton  Ass'n,  42  Oa. 
461-464;  Pope  v.  MarshaU,  78  Ga.  636,  4  S. 
E.  116. 

[3]  This  case  is  here  on  exceptions  to  the 
Judgment  of  the  court  below  in  sustaining  the 
demurrer  to  the  petition.  The  demurrer  ad- 
mits the  well-pleaded  allegationa  The  peti- 
tion shows  that  the  lumber  company  did  not 
owe  the  bank  anything  on  the  principal  sum 
or  any  legal  interest  on  the  original  debt 
The  principal  and  legal  rate  of  interest 
had  been  paid  in  full.  There  was  nothing 
in  the  nature  of  a  debt  held  by  the  bank 
against  the  lumber  company,  except  the  notes 
which  represented  the  alleged  usurious  inter- 
est. This  agreement  was  'entered  into  be- 
tween the  bank  and  the  lumber  company,  and 
by  its  terms  the  bank  was  to  receive  the  pro- 
ceeds of  certain  notes  belonging  to  the  lum- 
ber company  and  apply  them  to  the  settle- 
ment of  the  usury  note,  alleged  to  be  only  for 
the  usurious  interest.  The  contest  over  the 
usury  is  the  basis  of  the  contract  And  the 
consideration  of  the  agreemoit  to  sue  within 
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tile  six  months  la  based  upon  tbe  note  con- 
taining the  UBory.  Tbla  being  tbe  considera- 
tion, an  agreement  to  soe  for  usury  witliln 
a  i>eriod  less  than  tbat  fixed  by  the  statute 
is  as  illegal  and  void  as  the  collection  of  the 
usury  itself.  As  said  by  Judge  Bleckley  in 
Trlbble  ▼.  Anderson,  63  Ga.  66: 

"Usury  stalks  like  a  pestilence  through  every 
form  of  contract,  and  poisons  all  it  touches." 

Tbe  lumber  company  arranged  to  pay  the 
usurious  interest.  It  is  true,  by  placing 
notes  as  collateral  security  with  the  bank, 
with  authority  to  collect  and  appropriate  the 
payment  in  case  of  nonagreement  of  the  par- 
ties, or  failure  to  sue  within  the  time  agreed 
upon.  The  surroundings  of  the  case  indi- 
cate that  the  agreement  was  secured  through 
"a  kind  of  moral  duress,  Just  as  debtors  are 
supposed  to  pay  usury  in  ordinary  cases." 
Pope  v.  Marshall,  supra.  It  was  said  In  that 
case  (78  Oa.  640,  4  S.  B.  118): 

"No  disguise  of  language  can  aTsil  for  oot- 
erlng  up  usury  or  glossing  over  an  usurious 
contract.  The  theory  tbat  a  contract  will  be 
usurious  or  not  accordi^  to  the  kind  of  paper 
bag  it  is  put  up  in,  or  according  to  the  more 
or  leas  ingenious  phrases  made  use  of  in  nego- 
tiating it,  la  altogether  erroneous.  The  law  m- 
tends  that  a  search  for  usury  shall  penetrate  to 
the  substance." 

It  is  insisted  that  the  real  consideration 
for  the  agreement  to  sue  within  six  months 
was  the  releasing  of  the  property  held  by  the 
bank  as  security  for  the  note  due  by  the 
lumber  company.  But  back  of  It  all  the 
chief  bone  of  contention  was  the  $10,000  us- 
ury claimed  to  be  due  by  the  lumber  com- 
pany to  the  bank.  That  was  "the  substance" 
that  each  party  to  the  agreement  was  cod- 
tending  for.  And,  .this  being  true,  the  consid- 
eration of  the  agreement  was  void. 

The  defendant  in  error  cites  a  number  of 
cases  holding  to  the  effect  tbat  the  period 
fixed  by  statute  within  which  suit  may  be 
brought  can  be  lessened  by  agreement;  but 
these  cases  all  relate  to  contracts — mostly 
insmrance — where  the  subject-matter  was 
lawful,  and  were  based  upon  a  valid  consid- 
eration. In  the  instant  case  the  considera- 
tion was  unlawfuL  The  entire  balance  of 
the  note  due  by  the  lumber  company  to  the 
bank.  If  tbe  allegations  of  the  petition  are 
true,    represented   usniy,   the   collection   of 


which  is  unlawful  under  our  statute.  Sec- 
tion 3440  of  the  OItU  Code  provides: 

"No  contrivance  or  arrangement  between  the 
parties  to  any  such  unlawful  transaction,  or 
their  privies,  shall  have  the  effect  to  discharge 
such  forfeiture,  except  it  be  an  actual  and  full 
payment  of  the  amount  so  forfeited" 

— ^referring  to  the  forfeiture  of  the  excess 
beyond  lawful  interest.  Assuming  the  alle- 
gations of  the  petition  to  be  true,  the  note 
held  by  the  bank  against  the  lumber  com- 
pany contains  only  usury,  and  is  therefore 
void ;  and  no  device  or  contrivance  whatever 
by  which  the  parties  agreed  to  pay  or  se- 
cure the  usurious  note  is  valid  and  enforce- 
able like  the  note  itself,  the  effort  to  se- 
cure the  note  and  require  the  lumber  com- 
pany to  bring  suit  within  six  months  la  ab- 
solutely void.  Nor  could  the  lumber  com- 
pany waive  its  legal  rights  upon  a  consider- 
ation which  was  usurious  and  void.  See 
Oleghom  v.  Greeson,  77  Ga.  848;  Lowry  t. 
Parker,  88  Ga.  841,  »  8.  B.  677;  Trlbble  r. 
Anderson,  63  Ga.  6S. 

But  it  Is  argued  that  the  bank  had  not  ap- 
plied the  money  collected  from  the  Garfout 
Lumber  Company,  and  which  belonged  to  the 
plaintiff,  to  the  usurious  note  of  the  lumber 
company  up  to  the  time  of  bringing  the  suit, 
but  was  merely  threatening  to  apply  it. 
There  Is  no  question  raised  in  the  record  but 
that  the  sum  claimed  to  be  due  to  the  bank  is 
usurious.  The  bank  has  deeds  to  the  plain- 
tiffs' lands  to  secure  that  debt.  All  deeds 
tainted  with  usury  are  void.  This  is  an 
equitable  petition  to  cancel  the  deeds  as  being 
void  because  tainted  with  usury.  A  court  of 
equity,  having '  Jurisdiction  of  the  case  for 
the  purpose  of  canceling  the  deeds  if  found 
to  be  tainted  with  usury,  would  also  require 
the  money  in  the  hands  of  the  bank,  which 
was  collected  from  the  Garbut  Lumber  Com- 
pany and  which  the  bank  had  no  right  longer 
to  hold,  to  be  paid  to  the  plaintiff,  and  the 
usurious  notes  and  conveyances  canceled. 
We  think  that  the  petition  set  forth  a  cause 
of  action,  and  that  the  court  erred  in  sus- 
taining the  demurrer.  See  Page  on  Con- 
tracts, {  513. 

Judgmott  reversed.  All  tbe  Justices  con- 
CTir. 
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OttOa.  8S) 

TUCKER,  Sheriff.  ▼.  HI7SON  ICB  &  MACH. 
WORKS.    (No.  4?2.) 
■   (Supreme  Court  of  Georgia.    July  IB,  1914.) 

(ayllabua  by  th«  0<mrt.) 

1.  Judges   (§  28*)— Judqmemt  ({  U*)— Axr- 
THOBiTT— Rendition— Time, 

Judges  of  the  superior  courts  "cannot  ex- 
ercise any  power  out  of  term  time,  except  the 
authority  is  expressly  granted ;  but  they  may, 
by  order  granted  in  term,  render  a  judgment  in 
vacation.*   Civ.  Code  1810,  {  4854. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  Si  109-139;  Dec.  Dig.  J'28;»  Judgment, 
Cent.  Dig.  {{  14,  14% ;  Dec.  Dig.  i  11.*] 

2.  Motions  (S  8*)— Authokitt  iw  Vaoatior 
— "slttinq  of  the  coubt." 

There  is  no  statute  expressly  conferring  up- 
on judges  of  the  superior  courts  powpr  to  grant 
rules  absolute  in  vacation  against  officers  sub- 
ject to  be  ruled;  but  the  Civ.  Code  1910,  {  6346, 
provides  that:  "The  judges  of  the  superior 
conrt,  •  •  •  upon  application,  may  grant 
rules  nisi  against  all  officers  subject  thereto,  in 
vacation  or  in  term  time,  which  rule  nisi  shall 
contain  a  full  statement  of  the  case  In  which 
the  officer  is  called  upon  to  show  cause,  and  al- 
so of  the  time  and  place  of  hearing;  and  if 
granted  in  vacation,  the  officer  called  on  shall 
be  served  with  a  copy  thereof  before  the  sitting 
of  the  court  to  whldi  it  is  made  returnable ;  and 
if  granted  in  term  time,  such  service  shall  be 
penected  before  the  case  is  called  for  hearing." 
Ulie  language  of  this  section,  viz.,  "the  sitting  of 
the  court  of  which  it  [rule  nisi]  is  made  return- 
able," and  "such  service  shall  be  perfected  be- 
fore the  case  is  called  for  hearing,  clearly  in- 
dicates that  the  hearing  on  the  rule  nisi  and 
the  granting  of  the  rule  absolute,  if  the  facts  on 
such  hearing  shall  so  authorise,  shall  be  during 
"the  sitting  of  the  court";  that  is,  during  a 
term  of  court. 

[Ed.  Note.— For  other  cases,  see  Motions, 
Cent.  Dig.  {  5;   Dec.  Dig.  i  8.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6523,  6624;  vol.  8,  p.  7800.] 

3.  MoTiom  (i  8*)— AmmoBiTZ  Dusino  V^- 

CATTOR. 

Accordingly,  where  a  judge  of  a  superior 
court  issued  in  vacation  a  rule  nisi  against  a 
sheriff,  calling  on  him  to  show  cause  on  a  given 
date  in  vacation  why  a  rule  absolute  should  not 
be  granted  against  nim,  snd  the  sheriff  at  the 
time  designated  made  a  special  appearance  for 
the  purpose  of  objection  to  the  Judge  bearing 
and  passing  on  the  matter  in  vacation,  on  the 
ground  that  the  judge  was  without  power,  au- 
thority, or  jurisdiction  to  require  him  to  show 
cause  or  to  respond  to  the  rule  nisi  In  vacation, 
and  then  and  there  urged  such'  objection,  the 
judge  erred  in  overruling  the  same  and  in  nuUi- 
Ing  the  rule  absolute. 

|Kd.  Note.— For  other  cases.  Ma  Motions, 
Cent.  Dig.  {  6 ;   Dec.  Dig.  {  &•] 

4.  Apfkai.  and  Esbob  (jt  131*)— Mattebs  Re- 
TiBWABLB— Rulings  in  Void  Pboceedings. 

As  the  judge  had  no  power  to  hear  and  de- 
termine the  matter  in  vacation,  what  toolt  place 
subsequently  to  the  overruling  of  the  respond- 
ent's objection  was  a  nullity,  and  therefore  this 
rourt  is  not  called  upon  to  review  rulings  made 
by  the  judge  on  the  hearing  after  the  overruling 
of  the  respondent's  objection. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  895 ;   Dec.  Dig.  f  131.*]  I 


Error  from  Superior  Oonrt,  Irwla  Coun- 
ty; W.  F.  George,  Jndge. 

Action  between  W.  A.  Tncker,  Sheriff,  and 
the  Huson  Ice  &  Machine  Works.  From  tlie 
Jadgment,  the  sheriff  brings  error.   Reversed. 

Philip  Newbern,  of  Odlla,  and  Alex.  Kop- 
Un,  of  Fitzgerald,  for  plaintiff  in  error. 
Fulwood  &  Skeen,  of  Tifton,  for  defendant  Id 
error. 

FISH,  O.  J.  Judgment  reversed.  AH  the 
JusUces  concur. 


OttOa.  S6) 
HOLMES  T.  COBB  REAL  ESTATE  CO. 
et  aL    (No.  424.) 

(Supreme  Conrt  of  Georgia.     July  14,  1814.) 

(Byllabu*  hy  the  Court.) 

1.  Appkal  akd  Ebbob  (S  618*)— Recobd— Rb- 
rusAi,  or  Ambndmknt  —  Biu.  of  EIxcbp- 

TIONB. 

It  has  frequently  been  held  bv  this  court 
that  where  a  plaintiff  offers  to  the  court  an 
amendment  to  be  allowed  and  filed  as  a  part  of 
the  record,  and  the  court  refused  to  allow  it, 
the  paper  does  not  become  a  part  of  the  record 
by  merely  filing  it  in  spite  of  the  disallowance; 
and,  if  exception  is  taken  to  such  refusal  to 
allow  it,  the  proposed  amendment  should  be 
brought  up  in  Uie  bill  of  exceptions  or  attached 
thereto  as  an  exhibit  properly  identifled,  and 
cannot  be  brought  up  by  speci^ing  it  as  a  part 
of  the  record,  of  which  it  never  legitimatdy  be- 
came a  part. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2842-2356;  Dec.  Dig.  i 
618.*] 

2.  Appeal  and   Ebbob   (f  681*)- Pbesenta- 
TiON  POB  Review— Dismissal  or  Petition. 

This  court  having  held,  in  138  Ga.  589, 
76  S.  E.  652,  that  the  plaintirs  petiUon  in  this 
case  was  subject  to  general  demurrer,  and  that 
it  was  error  to  refuse  to  dismiss  it,  and  the 
plaintiff  not  having  brought  to  this  court  an 
amendment,  which  he  proposed  to  make  before 
the  remittitur  from  this  conrt  was  made  the 
judgment  of  the  court  below,  in  such  manner 
as  to  be  considered  by  this  court,  it  cannot  be 
held  that  there  was  any  error  in  making  the 
judgment  of  this  court  the  judgment  of  the  trial 
conrt  and  in  dismissing  the  petition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Di«.  {{  2883,  2884;  Dec.  Dig.  { 
681.*] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; W.  B.  Thomas,  Judge. 

Action  by  James  Holmes  against  the  Cobb 
Real  Estate  Company  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

See,  also,  138  Ga.  588,  75  S.  B.  852. 

Parker  &  Dowllng  and  T.  H.  Parker,  all  of 
Moultrie,  for  plaintiff  In  error.  Shlpp  & 
Kline,  of  Moultrie,  for  defendants  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  AU  the 
Justices  concur. 


•For  other  cases  see  same  tople  and  Mction  NUMBER  In  Dee.  Dig.  A  Am.  Dl*.  Key-No.  Series  A  Rw'i  Indexes 
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(10  Oil  M) 

DAVIS  T.  BANKS.     (No.  4S4.) 
,Snpreme  Court  of  Oeorgia.    Jnly  16,  1914.) 

(HyOabuM  ty  the  Otmrt.) 

I.  Saxes  (8  465*)— Corditiokal  Biu.  ov  Sau 

— Becobdikg.' 

On  the  16th  day  of  February,  1912,  Cham- 
berlin- Johnaon-Du  Bose  Company  sold  to  Weiss 
certain  personal  property,  retaining  title  in  the 
bill  of  Bale.  Walker,  the  attesting  notary  of 
the  conditional  bill  of  sale,  was  an  officer  and 
stockholder  in  the  seller  company.  The  in- 
strument was  recorded  on  March  6,  1912.  Sub- 
■equently;the  vendor  sued  out  an  attachment 
•gainst  Weiss,  which  was  levied  on  the  per- 
•ooalty  embraced  in  the  bill  of  sale.  The  entry 
of  levy  of  the  attachment  failed  to  state  that 
the  property  levied  on  was  the  property  of  the 
defendant  Judgment  in  personam  In  the  at- 
tachment  proceeding  was  entered  in  favor  of 
the  plaintiif  against  the  defendant,  no  notice 
having  been  given  to  the  defendant.  A  general 
fi.  fa.  was  issued  on  the  Judgment,  and  was  lev- 
ied upon  the  proper^  in  question.  At  the  sale 
under  this  levy  Davis  became  purchaser;  and 
immediately  thereafter  the  same  property  was 
levied  upon  as  the  proper^  of  Weiss  under  an 
attachment  sued  out  by  Banks.  Davis  filed  a 
claim.  On  the  trial  of  the  claim  case  the  con- 
ditional bill  of  sale  was  introduced  as  evidence. 
The  judge  directed  a  verdict  for  Banks.    Held: 

On  account  of  the  fact  that  Walker  was  a 
■tockbolder  and  officer  in  the  original  vendor 
corporation,  the  conditional  bill  of  sale  was  not 
properly  recorded. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  t  1353:   Dec.  Dig.  {  466.*] 

2.  Sauu  (t  472*)— Title  Corvstxd— Condi- 

XIONAI.  Bni.  or  SAI.K. 

As  against  persons  acquiring  liens  on  the 
property,  other  than  contract  liens  acquired  by 
parties  having  notice  of  the  original  conditional 
bill  of  sale,  the  -sale  to  Weiss  conveyed  the  ab- 
solute title. 

lEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  1366-1376;   Dec.  IMg.  {  472.*] 

3.  ExECTmoN  (S  275*)— Sale— TiTM  Acquib- 

■D  BY  BTTTEB. 

Davis,  the  claimant  acquired  no  title  un- 
der his  purchase  at  a  sale  by  virtue -of  a  general 
execution  based  upon  the  judgment  in  personam 
rendered  in  the  first  attachment  proceeding, 
where  there  had  been  no  notice  to  the  defend- 
ant in  the  attachment,  and  he  had  not  appeared 
nor  replevied  the  property. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  «  16,  148,  845,  791-^796;  Dec.  Dig. 
I  276.*] 

4.  ExBCunow  (|  275*)— Defective  Levy— Bj- 
»ECT— Sam. 

It  was  not  competent,  on  the  hearing  of  the 
claim  case,  to  amend  the  levy  in  the  first  at- 
tachment case  or  the  jndement  in  that  case. 
Such  an  amendment,  if  allowable  under  some 
circumstances,  could  not  have  had  the  effect 
of  relating  back  io  as  to  moke  the  judgment 
rendered  In  the  attachment  case  valid. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  16,  148,  346.  791'-796;   Dec.  Dig. 
I  276.*] 
6.  Ruuito  IN  Pbiob  Case. 

The  court  upon  review  declines  to  reverse 
the  ruling  in  the  case  ofAlbright-Pryor  Co.  v. 
Pacific  Selling  Co.,  126  6a.  498,  55  S.  E.  251, 
115  Am.  St  Rep.  108. 

6.   DiBBCTBD  VEBDICT  AFPBOTED. 

Dnder  the  facts  of  the  case  the  court 
properly   directed   a   verdict  in   favor   of   the 

glaintiff.     Carithers  v.   Venable,   52   Ga.   389; 
teen  &  MarshaU  v.  Harris,  81  Ga.  681,  8  S. 


E.  206:  CottreH  t.  lierebant^  Baak.  88  Oa.  608, 
617,  16  S.  B.  944 ;  Parks  v.  Williams,  137  Ga. 
578,  73  S.  E.  839;  Southern  Iron  &  Equip- 
ment Co.  V.  Voyles,  188  Ga.  258,  75  S.  E.  248, 
41  L.  R.  A.  (N.  S.)  875,  Ann.  Cas.  1913  D,  369. 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge.  .    ' 

Action  by  I.  R.  Banka  against  R.  L.  Davis. 
Judgment  for  plaintiff  on  a  directed  verdict, 
and  defendant  brings  error.     Affirmed. 

Smith,  Hammond  &  Smith  and  E.  B.  Trout- 
man,  all  of  Atlanta,  for  plaintiff  In  error.  B. 
D.  Thomas,  of  Atlanta,  for  defendant  in  er- 
ror. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


iX*t  Oa.  81) 
FRXER  et  aL  v.  STATE.    (No.  431.) 
(Supreme  0>urt  of  Georgia.    July  16, 1814.) 

(Syllahiu  ly  the  Court.) 

1.  Bah,  (I  77*)— FoBFEiTCBB— Issues  — Pab- 

TIES. 

It  is  proper  to  direct  a  scire  facias,  issued  on 
the  forfeiture  of  a  criminal  recognizance,  to  all 
and  singular  the  sheriffs  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  {{  335-349,  379,  403 ;   Dec  Dig.  i  77.*] 

2.  Bah.  ({  77*)— Fobfbitxtbb— Sebvicb— JcDO- 

IIENT. 

In  a  proceeding  by  scire  facias  to  forfeit  a 
criminal  recognizance,  a  judgment  may  be  en- 
tered up  against  the  bail  without  service  of 
scire  facias  upon  his  principal. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  a  335-349,  379,  408 ;   Dec.  Dig.  {  77.*] 

S.  Bail   (f  77*)— Fobfeitobb— Sebviob— Suf- 

FICISNGT. 

In  a  proceeding  of  the  character  mentioned 
In  the  preceding  note,  where  the  bail  resided 
in  a  different  county  from  that  in  which  the 
scire  facias  was  returnable,  but,  being  in  the 
county  where  the  writ  was  returnable,  the  sher- 
iff served  him  personally,  the  service  so  made 
was  sufficient.  It  was  unnecessary  to  serve 
him  by  second  original. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  {{  835-349,  379,  408 ;    Dec.  Dig.  {  77.*1 

4.  Bail  (§  77*)— FoBrairuBB— Question   fob 

JuKT— CoNFLiCTiNo  Evidence. 

The  evidence  was  sufficient  to  support  the 
verdict. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  |§  335-349,  379,  403;   Dec  Dig.  i  77.*] 

Error  from  Superior  Court,  Talbot  County ; 
8.  P.  Gilbert,  Judge. 

i'loteediug  by  scire  facias  to  forfeit  a 
criminal  recognizance  by  the  State  against 
J.  O.  Fryer  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

J.  O.  Fryer,  as  principal,  and  R.  L.  Gra- 
ham, as  security,  gave  their  recognizance  tot 
the  principal's  appearance  to  answer  an  in- 
dictment In  the  superior  court  of  Talbot 
county.  Upon  the  principal's  default  of  ap- 
pearance the  bond  was  forfeited,  and  scire 
facias  was  Issued,  being  directed  to  the  sher- 
iffs of  this  state.  The  principal  was  not 
served.    The  ball  was  served  by  the  sheriff 


•For  otber  eases  see  sams  topie  and  ssctlon  NUHBBR  in  Dee.  Dig.  ft  Am.  Die.  Ksy-No.  Sarlas  *  Rsp'r  Indsz^ 
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of  Talbot  county,  be  being  In  that  county 
at  tbe  time  of  tbe  service.  The  ball  filed 
hlfl  motion  to  dismiss  the  proceeding,  on  the 
grounds:  (a)  That  the  sdre  facias  was  void, 
because  It  was  directed  to  the  sheriffs  of  this 
state  and 'their  lawful  deputies,  and  not  to 
the  sheriff  and  his  lawful  deputies  of  Talbot 
county,  the  same  being  the  county  from  which 
It  was  Issued;  (b)  that  his  principal  had 
not  been  served  with  a  copy  of  the  sdre 
fiadas,  nor  did  he  waive  service;  (c)  because 
the  ball,  at  the  time  of  the  service,  though 
being  In  Talbot  county,  was  a  resident  of 
Lee  county,  wherefore  the  only  mode  of  serv- 
ice was  by  second  original.  The  ball  also 
filed  an  answer  that  he  had  been  discharged 
of  all  liability  on  the  bond  by  the  formal  sur- 
'  render  of  his  principal  to  the  sheriff.  By 
consent  the  Issues  on  the  motion  and  the 
plea  were  tried  together.  Upon  the  conclu- 
sion of  the  evidence  the  jury  returned  a  ver- 
dict aglnst  the  defendant  Exception  is  tals- 
en  to  the  court's  failure  to  instruct  the  Jury 
In  accordance  with  the  contentions  made  In 
the  motion  to  dismiss,  and  of  a  certain  In- 
struction given  by  the  court. 

3.  J.  Bull  &  Son,  of  Oglethorpe,  for  plain- 
tiffs in  error.  Geo.  C.  Palmer,  Sol.  Gen.,  ot 
Columbus,  for  the  State. 

ATKINSON,  J.  [1]  1.  The  court  did  not 
formally  rule  upon  the  motion  to  dismiss.  Hla 
Instruction  to  the  Jury,  however,  was  equiva- 
lent to  overruling  It  The  statute  (Penal 
Code,  S  962)  does  not  In  terms  provide  for 
the  direction  to  ofilcers  of  a  scire  facias  is- 
sued on  the  forfeiture  of  a  criminal  recog- 
nizance; but  it  does  provide  that,  if  tbe 
parties  reside  out  of  tbe  county  or  state, 
scire  facias  may  be  served  by  publication  as 
in  cases  of  scire  facias  to  revive  a  Judgment 
By  analogy  a  scire  facias  on  the  forfeiture 
ot  a  criminal  recognizance  should  issue  as 
provided  for  the  issuance  of  a  scire  facias 
oa  a  dormant  judgment.  The  statute  as  to 
dormant  judgment  provides  that  the  scire 
facias  should  be  directed  to  all  and  singular 
the  sheriffs  of  this  state.  Civil  Code,  {  697& 
We  think,  therefore,  that  the  sdre  fadas 
was  properly  directed. 

[2]  2.  The  complaint  Is  made  that  no  judg- 
ment can  be  entered  up  against  the  ball  until 
the  prindpal  has  been  served  or  has  waived 
,servlce.  No  question  is  made  In  tbe  record 
because  there  was  no  return  of  non  est  in- 
ventus as  to  the  principal.  The  sole  point 
is  that,  aa  a  condition  precedent  to  a  Judg- 


ment against  a  ball,  there  must  be  a  service 
of  the  scire  facias  upon  his  prlndpaL  The 
condition  of  a  criminal  recognizance  la  not 
for  the  payment  of  money  if  the  prindpal 
falls  to  pay  it,  bat  for  the  appearance  of  tbe 
prindpal ;  In  default  of  sudi  appearance,  the 
security  binds  himself  to  pay  the  sum  obli- 
gated as  an  original  undertaking.  The  stat- 
ute is  not  mandatory  that  the  service  shall 
be  by  publication,  but  is  permissive.  The  lan- 
guage Is  that  "The  sdre  facias  may  be 
served  by  publication,  as  in  the  cases  of 
sdre  facias  to  revive  judgment"  But  we 
do  not  understand  the  statute  to  mean  that 
a  judgment  against  the  ball  cannot  be  enter- 
ed up  unless  the  prindpal  is  served  by  pub- 
lication or  otherwise,  as  a  condition  preced- 
ent to  the  entry  of  Judgment  on  the  bond. 
Indeed,  the  statute  provides  that  if  at  such 
return  term  no  suflSdent  cause  be  shown  to 
the  contrary,  judgment  on  motion,  shall  be 
entered  against  the  prindpal  and  sureties,  or 
such  of  them  as  have  been  served.  Penal 
Code,  i  962.  This  is  a  clear  Inference  that 
service  on  others  is  not  a  condition  precedent 
to  taking  a  Judgment  against  those  that  have 
been  served. 

'[3]  3.  It  appeared  from  the  evidence  that 
tbe  ball,  at  the  time  he  signed  the  bond,  was 
a  resident  of  Talbot  county,  Ga. ;  but  at  the 
time  he  was  served  he  was  living  in  Lee 
county.  It  appeared  that  he  was  In  Talbot 
county  at  the  time  of  service  by  tbe  sheriff 
of  Talbot  county ;  and  the  question  is  wheth- 
er the  service  under  these  conditions  is  good. 
The  sheriff  had  authority  to  serve  the  writ 
in  that  county;  the  bail  was  in  that  county 
at  the  time^  and  was  personally  served.  We 
know  of  no  reason  why  such  service  is  not 
valid.  It  will  be  borne  In  mind  that  the 
point  made  goes  to  the  service,  and  not  to 
the  jurisdiction  of  the  court  There  Is  no 
question  that  the  sdre  fadas  against  tbe 
bail  is  to  be  Issued  from  the  court  of  tbe 
county  in  which  the  indictment  was  pre- 
ferred, and  not  from  tbe  court  of  the  county 
where  tbe  ball  resided. 

[4]  4.  On  the  issue  as  to  whether  tbe  prin- 
dpal had  formally  surrendered  to  the  sheriff 
there  was  a  sharp  conflict  of  evidence.  The 
sheriff  testified  that  there  had  been  a  for- 
fdture  of  the  bond;  that  the  principal  had 
paid  the  costs  on  that  forfeiture;  and  that 
he  did  not  surrender  himself  Into  his  custody. 
The  jury  had  a  right  to  take  this  testimony 
as  true. 

Judgment  affirmed.  All  tbe  Justices  caa- 
cur. 
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(1*2  Qa.  M) 

ATTiAMTA  &  WEST  POINT  R.  CO-  t.  GOIiB- 

MAN.    (No.  435.) 
(Sapreme  Court  of  Georgia.    Jnly  10^  1914.) 

{ByUalut  hif  the  Court.) 

1,  IdUiTATton  OF  AcnoNB  (I  85*)  —  AonoK 

»0E    PEWAiTT— STATUTB   APPLIOABLB. 

The  statute  of  limitations  applicable  to  a 
■uit  againBt  a  railroad  company  under  Civ.  Code 
1910, 1  2756,  to  recoTer  a  penalty  of  $1,000  for 
a  failure  to  sell  ticketa  of  a  connecting  railroad 
company  at  the  price  or  rate  fixed  by  the  Rail- 
road Commission  for  jMissage  over  the  Unea  of 
gncfa  connecting  roads  ia  that  provided  by  Civil 
Code  1910,  I  4370,  for  suits  by  informers  to 
recover  any  fine,  forfeiture,  or  penalty. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  U  109,  158-167 ;   Dec.  Dig. 

2.  Limitation  or  Actions  (I  72*)— iIpfuoa- 
TioN  OF  Statute— Pknaltt, 

The  provision  contained  in  Civ.  Code  1910, 
i  4S74,  to  the  effect  that  infants,  idiots,  or  in- 
sane persons,  or  persons  in  prison,  who  labor 
under  such  disabilities  "-when  the  cause  of  ac- 
tion accrues,"  shall  be  entitled  to  the  same  time, 
after  the  disability  is  removed,  to  bring  an  ac- 
tion as  is  prescribed  in  the  Code  for  otker  per- 
sons has  no  application  to  suits  by  informers  to 
recover  penalties ;  and  the  statute  of  limitations 
applicable  to  actions  of  that  character  is  not 
suspended  so  as  to  allow  an  infant  the  same 
time,  after  becoming  of  age,  to  bring  such  a 
suit  as  is  prescribed  for  other  persons,  before 
the  bar  of  tne  statute  will  attach. 
.  [Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {§  390-398;  Dec.  Dig.  § 
72.*] 

(Additional  SyUaiut  tv  Biitorial  Staff.) 

S.  Action  (S  1*)- "Cause  or  Action." 

The  term  "cause  of  action"  ordinarily  in- 
elades  the  idea  of  some  right  of  the  plaintiff  vio- 
lated or  some  duty  to  the  plaintiff  broken.  [Cit- 
ing Words  &  Phrases,  vol.  2,  pp.  1015-1019; 
vol.  8,  p.  7698.] 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  1-7,  85;   Dec.  Dig.  {  1.*] 

Error  from  Superior  Coart,  Fulton  Coun- 
t7;   Geo.  li.  Bell,  Judge. 

Action  by  Lurleen  Coleman  against  the  At- 
lanta &  West  Point  Railroad  Company  for  a 
penalty.  Judgment  for  plalntUT,  and  defend- 
ant brings  error.    Reversed. 

Dorsey,  Brewster,  Howell  &  Heyman,  of 
Atlanta,  for  plaintiff  in  error.  Watklns  & 
Latimer,  of  Atlanta,  and  S.  Holdemess,  of 
CarroUton,  for  defendant  In  error. 

LUMPKIN,  3.  Lnrleen  Coleman,  by  next 
friend,  brought  a  suit  against  the  Atlanta  & 
West  Point  Railroad  Company  to  recover  a 
penalty  of  $1,000,  under  CivU  Code  1910,  g 
2755,  because  of  the  alleged  refusal  of  the 
company  to  comply  with  section  2753  in  re- 
gard to  selling  tickets  over  a  connecting  line 
at  the  price  fixed  by  the  Railroad  Commis- 
sion for  passage  over  the  lines  of  such  con- 
necting roads.  It  was  alleged  that  the  trans- 
action which  formed  the  subject-matter  of 
the  suit  occurred  on  January  29,  1910,  and 
tbat  the  plaintiff  then  was  and  still  Is  a  mi- 
nor.   The  suit  was  begun  on  August  12, 1912. 


The  defendant  demurred  to  the  petition,  one 
ground  of  demurrer  being  that  the  action 
was  barred  by  the  statute  of  limitations  of 
one  year  applicable  to  suits  bronght  by  in- 
formers. Civil  Code  1910,  {  4370.  The  de- 
murrer was  overruled,  and  the  defendant  ex- 
cepted. 

The  exemptions  from  the  operation  of  stat- 
utes of  limitations  commonly  granted  to  in- 
fants do  not  rest  upon  any  fundamental 
doctrine  of  the  law,  but  upon  the  legislative 
will  expressed  in  the  statutes.  Infants  could 
be  put  upon  the  same  footing  as  adults  In 
this  respect;  and,  unless  excepted,  they  so 
stand.  Schauble  v.  Bchulz,  137  Fed.  389,  69 
C.  C.  A.  681;  Vance  v.  Vance,  108  U.  S.  514, 
521,  2  Sup.  Ct  854,  27  L.  Ed.  808.  Where  a 
statute  limits  the  time  for  commencing  ac- 
tions given  by  It,  unless  such  statute  express- 
ly excepts  minors,  or  they  are  exempted  by 
some  general  law  from  being  barred,  the  lim- 
itation will  apply  to  them.  25  Cyc.  1262; 
Mewbnm's  Heirs  v.  Bass,  82  Ala.  622,  2 
South.  520;  Norton  v.  Mayor,  etc,  of  New 
York,  16  Misc.  Rep.  303,  38  N.  T.  Supp.  90; 
Hines  V.  Weaver,  84  Ga.  265,  10  S.  E.  741. 
Whether  the  statutory  limitation  for  an  ac- 
tion of  the  character  here  brought  was  sus- 
pended in  favor  of  infants,  so  that  they 
would  not  be  barred,  was  thus  not  a  mat- 
ter of  fundamental  right,  but  of  legislative 
intent.  ' 

[1]  It  has  been  held  that  an  action  by  an 
Individual  for  a  penalty  authorized  by  a 
statute  is  to  be  classified  with  actions  by 
informers,  relatively  to  the  statute  of  limi- 
tations, so  as  to  be  barred  In  one  year  from 
the  time  the  defendant's  liability  thereto  Is 
discovered,  or,  by  reasonable  diligence,  could 
be  discovered.  Civil  Code  1910,  §  4370 ;  West- 
em  Union  Telegraph  Co.  t.  Nunnally,  86  6a. 
603,  12  S.  E.  578. 

[2]  Section  4374  of  the  CMl  Code  of  1910, 
which  was  also  contained  In  former  Codes, 
reads  as  follows : 

"Infants,  idiots,  or  insane  persons,  or  per- 
sons imprisoned,  who  are  such  when  the  cause 
of  action  accrues,  shall  be  entitled  to  the  same 
time,  after  the  disabilit:r  is  removed,  to  bring 
an  action,  as  is  prescribed  in  this  Code  for 
other  persons." 

It  la  contended  that  this  langauge  Is  broad 
enough  to  Include  actions  by  informers,  and 
that,  the  last  Code  having  been  adopted  with 
both  sections  In  It,  the  statute  as  to  actions 
by  informers  does  not  run  against  an  Infant 
during  its  minority.  If  the  language  of  the 
Code  Is  clear  and  unambiguous,  and  works 
this  result,  It  must  be  followed,  no  matter 
how  absurd  the  result  may  be.  But  If  it  is 
open  to  a  different  construction,  then  the 
origin  and  history  of  the  legislation  on  the 
subject,  which  was  codified  In  these  sections, 
may  be  considered  In  reaching  a  correct  con- 
clusion. The  colonial  act  of  March  26,  1767, 
fixed  a  limitation  of  six  months  upon  the 
bringing  of  suits  for  i>enaltles,  flues,  or  for- 
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feittires,  and  contained  no  exception  In  favor 
of  minors.  Several  acts  toncblng  limitations 
of  actions  of  different  kinds  were  passed,  and 
in  some  of  tbese  exceptions  were  made  In 
favor  of  infants ;  but  they  did  not  change  the 
limitation  as  to  suits  for  penalties  and  for- 
feitures. Ii^  1856  (Acts  1855-66,  p.  233)  a 
general  statute  of  limitatlonB  was  enacted, 
apparently  dealing  with  the  entire  subject. 
A  number  of  its  sections  declared  the  limita- 
tions applicable  to  various  specified  classes  of 
actions.  Then  followed  a  provision  that 
when  any  person  entitled  to  sue  "as  afore- 
said" may  labor  under  any  of  certain  speci- 
fied disabilities,  including  infancy,  they  shall 
be  entitled  to  sue  "within  the  time  afore- 
said," after  such  disability  may  be  removed. 
The  words  quoted  show  that  the  exceptions 
related  to  limitations  already  declared.  The 
limitation  on  actions  for  a  fine,  penalty,  or 
forfeiture  was  not  one  of  these.  In  a  later 
section  of  the  act  a  limitation  of  one  year 
was  declared  as  to  these,  and  no  exception 
was  mentioned.  It  Is  clear  that,  under  such 
an  act,  the  exception  In  favor  of  infants  did 
not  apply  to  suits  by  informers  to  recover  a 
penalty.  When  the  first  Code  was  codified 
(intended  to  become  effective  January  1, 
1861,  but  with  a  postponement  till  January 
1,  1863),  the  codlfiers  did  not  follow  the  or- 
der of  the  sections  as  set  out  in  the  act  of 
1856,. but  rearranged  their  provisions  under 
a  general  head  of  "Limitations  of  Actions  on 
Contracts,"  with  subheads  of  "Periods  of 
lilmitatlons,"  "Exceptions  and  Disabilities," 
and  "New  Promise."  By  including  the  peri- 
od of  limitation  applicable  to  actions  by  in- 
formers for  penalties  under  the  first  head, 
and  placing  the  exception  in  favor  of  infants 
and  others  under  the  second  head,  the  order 
of  the  act  of  1856  was  reversed.  The  words 
"as  aforesaid"  and  "'within  the  time  afore- 
said" were  also  omitted  as  not  suitable  to  a 
Code,  and  the  time  allowed  to  persons  under 
stated  disabilities,  "when  the  cause  of  action 
accrues,"  for  bringing  the  action  after  the 
'  removal  of  the  disabilities  was  to  be  the 
same  "as  is  prescribed  in  this  Code  for  oth- 
er persons."  Code  of  1863,  {  2867.  This  ar- 
rangement has  since  been  preserved  in  later 
€odes.  Was  it  intended  by  this  change  in 
position  and  language  to  diange  the  law  so 
as  to  make  the  exceptions  to  the  statute  of 
limitations  apply  to  actions  by  informers  for 
the  recovery  of  penalties?  In  view  of  the 
history  of  the  legislation,  the  t)urpose  of  per- 
mitting suits  by  informers,  and  the  language 
of  the  Code  Itself,  we  think  not 

The  primary  purpose  of  legislation  impos- 
ing penalties  and  authorizing  suits  by  in- 
formers Is,  in  general,  not  compensation,  but 
correction  or  pecuniary  forfeiture  for  doing 
the  prohibited  act.  The  Code  expressly  calls 
the  suit  here  authorized  one  for  a  penalty. 
Did  the  Legislature  ever  contemplate  that  a 
penal  or  quasi  penal  action  against  a  com- 
mon carrier  was  authorized  to  be  brought  by 


an  Infant — ^perhaps  of  tender  years — ^but  that 
the  right  to  so  proceed  should  be  preserved 
and  the  penalty  or  forfeiture  could  be  inflict- 
ed many  years  afterward,  when  the  child 
should  have  reached  its  majority?  In  regard 
to  the  particular  action  here  involved,  the 
number  of  persons  authorized  to  sue  is  limit- 
ed; but  in  many  actions  permitted  to  be 
brought  by  informers  there  is  no  restriction  - 
upon  the  class  of  possible  plaintiffs.  So  that, 
if  the  argument  of  counsel  for  the  defendant 
in  error  were  sound,  in  most  cases  of  suits 
permitted  to  be  brought  by  informers,  the 
person  doing  the  prohibited  act  would  remain 
liable  to  suffer  the  penalty  until  at  least  one 
year  after  all  the  minora  then  living  in  the 
state  should  become  of  age.  That  there 
were  grown  persons  who  could  proceed,  or 
that  many  minora  might  arrive  at  age, 
would  make  oo  difference.  The  action 
would  remain  open  to  the  last  possible  in- 
former after  arriving  at  his  majority.  Aa 
Insane  persons  and  persons  imprisoned  are 
also  included  In  the  exception  contained  in 
section  4374  of  the  Code,  it  would  seem,  un- 
der such  a  construction,  that  the  liability  to 
actions  by  informers  generally  would  not  be 
barred  until  all  the  lunatics  had  died  or  re- 
covered, and  all  the  prisoners — ^including 
those  sentenced  for  life — ^had  been  discharged 
or  pardoned,  or  had  died.  Did  the  law- 
makers Intend  the  exception  to  be  one  which 
would  produce  anch  arbitrary  and  absurd 
results? 

[S]  The  exception  declared  by  the  section 
quoted  is  in  favor  of  infanta,  idiots,  insane 
persons,  or  persons  imprisoned,  "who  are 
such  when  the  cause  of  action  accrues,"  and 
the  same  time  is  allowed  to  bring  the  action, 
after  the  removal  of  the  disability,  as  that 
allowed  to  persons  sui  Juris.  This  contem- 
plates the  preservation  of  the  right  to  sue 
for  persons  having  "a  cause  of  action,"  but 
laboring  under  the  named  disabilities  to  sue. 
The  expression  "a  cause  of  action"  has  been 
defined,  from  the  standpoint  of  rights,  as 
some  particular  right  of  the  plaintiff  against 
the  defendant  together  with  some  definite 
violation  thereof  which  occasions  loss  or 
damagre;  and  from  the  standpoint  of  duties, 
as  some  particular  legal  duty  of  the  defend- 
ant to  the  plaintiff,  together  vrith  some  def- 
inite breach  of  that  duty  which  occasions 
loss  or  damage.  This  definition  was  given 
in  Georgia  in  discussing  the  law  of  pleading; 
but  similar  definitions  have  been  made  else- 
where. Ellison  V.  Georgia  Railroad  Co.,  87 
Oa.  691,  689,  IS  S.  B.  809;  City  of  Columbns 
V.  Anglln,  120  Ga.  785,  791,  48  S.  B.  818; 
2  Words  and  Phrases,  1015.  This  may  not 
be  an  exhaustive  definition^  nor  do  we  mean 
that  there  may  not  be  causes  of  action  aris- 
ing from  or  conferred  by  statutes.  But  the 
expression  ordinarily  Includes  the  Idea  of 
som^  right  of  the  plaintiff  violated  or  some 
duty  to  the  plaintiff  broken.  Statutes  al- 
lowing actions  by  informers  do  not  include 
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any  snch  Idea.  The  informer  has  no  vested 
right  In  the  forfeiture  until  after  judgment, 
and  a  repeal  of  the  law  will  abate  a  i)endlng 
action.  Woodburn  v.  Western  Union  Tel&- 
graph  Co.,  95  Ga.  808,  23  S.  E.  116.  liawa  of 
this  character  establish  a  penalty  for  doing 
or  not  doing  some  particular  thing,  and  per- 
mit informers  generally,  or  certain  inform- 
ers, to  prosecute  an  action  for  such  penalty. 
The  suit  before  us  is  of  that  character,  and 
not  for  damages.  The  mere  statement  in  tlie 
petition  that  the  defendant  was  Uable  for 
11,000.15  (15  cents  being  the  alleged  over- 
charge) did  sot  serve  to  change  the  nature 
of  the  action.  The  distinction  between  a  per- 
mission to  an  Informer,  or  one  in  the  nature 
of  an  informer  to  sue  for  a  penalty,  and  the 
general  right  of  every  person  with  a  cause  of 
action  to  assert  it,  is  manifest,  as  is  also 
the  reason  why  the  Legislature  allowed  ad- 
diUonal  time  within  which  an  infant  might 
assert  his  rights  or  redress  his  wrongs. 

In  the  case  before  us  the  action  was  bar- 
red by  the  statute  of  limitations,  and  It  was 
error  to  overrule  that  ground  of  the  demur- 
rer. This  being  so.  It  would  be  useless  to 
discuss  other  grounds. 

Judgment  reversed.  All  the  Justices 
concur. 


(98  S.  C.  S19) 

BRAMLETT     v.      SOUTHERN      BI.      CO. 
(No.  8812.) 

(Supreme  (Tonrt  of  South  Carolina.    July  31, 
1914.) 

1.  Masteb  and  Sebvant  (J  110*)— Irjubixs 
TO  Se&vaitt— Fedbbal  EinrLOYEBs'  Liabii.- 
rrr  Act— Designation  oir  Appixanok. 

Where  a  Bwitcbman  jumped  at  a  footboard 
on  0>e  tender  of  an  engine,  miaaed  his  footing 
because  of  the-  defective  condition  of  the'  board, 
and  was  thrown  down  and  injured,  and  daring 
the  tri*l  defendant's  counsel  referred  to  the 
board  as  a  "footboard"  and  "running  board"  in- 
terchangeably, he  was  not  entitled  to  a  ruling 
that  the  accident  was  not  within  the  federal 
Employers'  Liability  Act  (Act  April  22,  1908, 
c.  148,  35  Stat  65  [U.  S.  Comp.  St.  Supp. 
1911,  p.  1322]).  because  such  act  forbids  the  use 
of  defective  "running  boards"  and  that  the 
board  in  question  was  not  a  running  board,  but' 
a  footboard. 

[Ed.  Note. — For  '6tber  cases,  see  Master  and 
Servant,  Cent  Dig.  |S  £14,  214%;    Dec.  Dig. 

ma*] 

2.  CoMKKBCB  jjjl-  8*)--RBOTn.ATi0N— Powsa  or 

CONOBES*— EMPLOYBBe'   LIABILITY  AOTi 

Where  a  switchman  was  injured  while  mak- 
ing up  an  interstate  train,  his  right  to  recover 
depended  on  the  federal  Employers'  Liability 
Act  (Act  April  22,  1908,  c.  149.  35  Stat  65  [U, 
S.  Comp.  St  Supp.  19ll,  p.  1322]),  which  su- 
perseded all  provisions  of  the  state  Constitu- 
tion itiating  to  'assumed  risk. 
.  [Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  S  5;,. Dec.  Dig.  {  8.*] 

3.  TBIAI.  (j  296*)— IWSTBUOTIONB— CONSTBUO- 
TION. 

Where,  in  an  action  for  injuries  to  a 
switchman  in  making  up  an  interstate  train,  the 
court  adjudged  that  the  federal  Employers'  Lia- 
bility Act  (Act  April  22,  1908,  c.  149,  35  SUt 
65  [U.  S.  Comp.  St  Supp.  1911,  p.  1322])  alone 
governed  the  case  and  uat  in  the  particulars 


mentioned  in  the  statuM  assumed  risk  Vas  no 
defense,  remarks  of  the  court  oonoeming  the  gen- 
era] law  of  assumed  risk  were  not  erroneous, 
as,  in  effect,  adjudging  that  the  defense  of  as- 
sumed risk  was  eliminated  whether  the  defect 
causing  the  injury  was  a  violation  of  the  fed- 
eral act  or  not. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D^.^ll  T05-713,  715,  716,  718;    Dec.  Dig.  | 

4.  Mastkb  AND  Sebvant  (J  286*)— Injdbies 
TO  Sebvant— Railboad^—FEdebal  Employ- 
EBs'  l^ABiuTr  Act  —  Running  Boabd  — 

QuKSTION  FOB  JUBY, 

Where  plaintiff,  a  railroad  switchman, 
while  making  up  an  interstate  train,  jumped 
at  a  defective  board  on  the  toider  of  the  en- 
gine, missed  his  footing,  and  was  Injured,  wheth- 
er the  board  was  a  "running  board"  within  the 
federal  Employers'  Liability  Act  (Act  April  22, 
1908,  c.  14ft  35  Stat.  65  [tJ.  S.  Comp.  St  Supp. 
1911,  p.  1822]),  forbidding  the  use  of  defective 
"running  boards,"  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  K  lOOL  1006,  1008,  1010- 
1015,  1017-1033,  l036-l()42,  1()44,  1046-1050; 
Dec.  Dig.  i  286.*] 

Appeal  from  Common  Pleas  CSrcnlt  Court 
Of  Greenville  CJounty';   H.  P.  Rice,  Judge. 

Action  by  A.  B.  Bramlett  against  the 
Southern  Railway  Company.  Judgment  for 
plalntitr,  and  defendant  appeals.     AfSrmed. 

C^othran,  Dean  &  Cothran,  of  Ore«iviUe, 
for  appellant  J.  J.  McSwaln  and  M.  F.  An- 
sel, both  of  Greenville,  for  respondent. 

ERASER,  J.  This  is  an  action  for  per- 
sonal injury.  The  plaintiff  claimed  timt  be 
was  a  switchman  In  the  employ  of  the  de- 
fendant; that  be  went  to  the  switch  on  a 
switch  engine,  and  after  the  engine  and  cars 
passed  over  the  switch  he  threw  the  switch ; 
that  the  engine  stopped  very  near  the  switch ; 
that  the  rules  permitted  the  engine  to  move 
only  after  he  (plalntUT)  bad  given  the  signal ; 
that  be  could  signal  either  the  fireman  or  the 
engineer;  that  he  was  on  the  fireman's  side 
and  looked  up,  but  did  not  see  the  fireman, 
and  gave  no  signal ;  that  the  train  crew  were 
in  a  hurry,  and  hie  started  across  the  track 
to  signal  the  engineer ;  that  when  he  was  on 
the  track  he  saw  the  engine  coming,  back 
rapidly  and  very  close  to  him ;  that,  In  order 
to  save  himself  from  being  run  over  by  the 
engine,  be  jjumped  at  a  footboard  on  the 
front  of  the  tender  (the  engine  was  miming 
backwards),  and  missed  his  footing  on  ac- 
count of  the  defective  condition  of  tbe  foot- 
board. The  plaintiff  was  thrown  under  the 
engine  and  seriously  injured. 

The  defendant  set  up  that  the  plaintiff 
himself  gave  the  signal  to  come  back,  and 
then  went  on  the  track  In  front  Of  the  moving 
engine,  that  It  was  a  very  dangerous  place; 
denied  the  defective  condition  of  tbe  board ; 
pleaded  assnmptlon  of  risk  and  contrlbatory 
negligence. 

The  plaintiff  was  engaged  in  making  up 
an  interstate  train,  and  the  defendant  claim- 
ed that  the  plaintiff's  rights.  If  any,  are  un- 
der the  federal  statute. 
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The  trial  resulted  In  a  verdict  and  jadg- 
ment  for  the  plaintiff,  and  the  defendant  ap- 
pealed npon  twelve  exceptions.  The  appel- 
lant, however,  condenses  his  exceptions  Into 
four  propositions,  which  are  as  follows: 

[1]  I.  "The  spedflc  acts  of  negUgence 
charged  In  the  complaint  are  not  breaches  of 
any  federal  statate  enacted  for  the  safety 
of  employ^a." 

The  point  here  Is  that  the  federal  statntfi 
forbids  the  nse  of  defective  "running  boards," 
and  the  board  complained  of  Is  a  "foot- 
board," and  a  footboard  Is  not  within  the 
provision  of  the  federal  statute.  In  the  com- 
plaint the  board  In  question  Is  called  a  "foot- 
board." In  the  answer  of  appellant  the  board 
Is  called  In  the  third  paragraph  the  "run- 
ning board."  In  the  fourth  paragraph  it  is 
called  the  "footboard."  In  the  cross-exam- 
ination of  the  plaintiff,  he  was  three  times 
asked  by  appellant  about  the  "running 
board."  In  the  trial  of  the  cause  the  appel- 
lant used  the  terms  "footboard"  and  "running 
board"  Interchangeably.  If  there  was  a  dif- 
ference. It  ought  to  have  appeared  In  the  evi- 
dence, and  there  was  no  evidence  of  a  distinct 
tlon  between  the  two.  The  appellant  request- 
ed his  honor,  Judge  Rice,  to  charge  the  Jury 
that  the  plaintiff  had  not  brought  himself 
within  the  protection  of  the  federal  statute. 
This  his  honor  declined  to  do,  and  properly 
so.  To  Illustrate:  A  man  Is  charged  with 
killing  a  partridge  out  of  season.  The  judge 
who  tried  the  case  could  no  more  charge 
that  the  bird  in  question  was  a  partridge 
than  he  could  charge  that  the  defendant  had 
killed  it  So  here,  his  honor  could  not 
charge  that  the  board  npon  which  the  plain- 
tiff attempted  to  stand  was  not  a  running 
board,  particularly  when  the  words  had  been 
used  interchangeably  by  the  appellant,  and 
there  was  no  evidence  of  a  distinction  in  the 
testimony. 

[2]  II.  "The  spedflc  acts  of  negUgence 
charged  In  the  complaint  not  being  breaches 
of  any  federal  statute  enacted  for  the  safety 
of  employes,  the  defense  of  assumption  of 
risk,  as  at  common  law,  Is  open  to  the  de- 
fendant, unaffected  by  any  constitntional  or 
statutory  enactment  of  South  Carolina." 

His  honor  charged  the  Jury  in  unmistak- 
able terms,  at  appellant's  request: 

"VII.  This  action  is  to  be  determined  by  the 
provisions  of  the  Employers'  Liability  Act  of 
Concresa,  which  supersedes  all  state  regulations 
of  the  subject." 

"XI.  Whatever  In  the  Constitution  of  South 
Carolhia  which  militates  against  the  defense 
of  assumption  of  risk  is  anpereeded  by  the 
Employers'   Liability  Act  of  Congress." 

This  proposition  cannot  be  sustained. 

[S]  III.  "The  error  of  the  presiding  Judge 
in  construing  the  Employers'  Liability  Act" 

In  discussing  this  proposition,  appellant  says: 

"The  effect  of  this  charge  is  that,  where  there 
is  any  defect  in  the  appliance  fnmished  by  the 
master,  irrespective  of  the  vital  inquiry  whether 
the  defect  is  a  violation  of  a  federal  statute 
enact^  for  the  safety  of  the  employi  or  not, 


the  defense  of  assumption  of  risk  is  eliminated. 
This,  as  we  submit,  under  the  Horton  Case,  233 

U.  S.  492,  34  Sup.  Ct  635,  58  L.  Ed.  is 

clearly  a  misconception  of  the  effect  of  the  lia- 
bility acta.  If  the  defect  la  not  a  breach  of 
such  a  statute,  the  defense  is  open  aa  at  common 
law." 

In  the  charge  his  honor  did  make  some  re- 
marks about  the  general  law  of  assumption 
of  risks,  but  he  charged  the  Jury  in  unmis- 
takable terms  that  the  federal  Employers' 
Liability  Act  alone  governed  this  case,  and 
it  does  seem  that  the  jury  could  not  have 
misunderstood  him.  In  the  particulars  men- 
tioned in  the  federal  statute,  assumption  of 
risk  is  not  a  defense. 

[4]  IV.  "The  errors  of  the  presiding  Judge 
in  his  declaration  of  the  assumption  of  risk." 

His  honor  left  it  properly  to  the  Jury  to 
say  whether  the  board  was  a  "running 
board."  If  it  was  a  "running  board,"  then 
the  plaintiff  was  within  the  protection  of  the 
statute  if  it  was  defective.  These  were  ques- 
tions of  fact  The  Judge  told  the  Jury  that 
the  federal  statute  alone  applied. 

The  Judgment  is  affirmed. 

GARY,  O.  J.,  and  HXDRICK,  WATTS, 
and  GAGE,  JJ.,  concur. 

(74  W.  Va.  6U) 
ATKINSON  et  aL  ▼.  CHESAPEAKE  ft  O.  BT. 

CO. 

(Supreme  Conrt  of  Appeals  of  West  Virginia. 

June  30,  1914.) 

(BytUAut  hy  the  Cowrt.) 
\.  Waters  and  Watbb  Courses  ({  51*)— Ob- 

BIBUOnONS— Ii[ABn.ITT. 

One  can  not  negligently  obstruct  or  divert 
the  water  of  a  natural  course  to  the  injury  ot 
another  without  liability. 

W;Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {{  42,  43;  Dec  Dig. 

2.  Nequqenoi:  (S  63*)— Act  of  God. 

That  which  reasonable  human  foremght, 
paina.  and  care  should  have  prevented  can  not 
be  called  an  act  of  God. 

[Ed.  Note.— For  other  casea,  see  NegUgence, 
Cent  Dig-  {{  80,  81;   Dec.  IMg.  S  63.*] 

Error  to  Circuit  Court,  Logan  County. 

Action  by  Elvessla  P.  Atkinson  and  others 
against  the  Chesapeake  &  Ohio  Railway  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

Bnslow,  Fitspatrlck,  Alderson  St  Baker,  of 
Huntington,  for  plaintiff  in  error.  Cbafln 
ft  Bland,  of  Logan,  for  defendants  in  error. 

ROBINSON,  J.  Damages  in  the  sum  of 
five  hundred  dollars  having  been  awarded 
plaintiffs  against  defendant,  the  latter  com- 
plains of  error. 

[1]  The  ground  of  action  Is  the  diversion 
of  water  from  Its  natural  course  to  the  In- 
Jury  of  plaintiffs'  land.  There  is  evidence 
from  which  the  jury  were  warranted  In  find- 
ing that  defendant  negligently  maintained  an 
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tnsnfDcient  and  Impiopeily  constrncted  culvert 
tor  the  passage  of  water  In  Its  natural  course 
under  a  railroad  fill,  and  tbat  tlie  mainte- 
nance of  sudi  a  Calvert  caused  the  water 
to  become  damned  up  and  to  flow  out  of  Its 
course  over  plalntUTs'  land.  And  as  to  tbe 
extent  of  tbe  Injury  there  Is  evidence  war- 
ranting  the  Jnry  In  finding  the  sum  which 
they  returned.  One  can  not  negligently  ob- 
stmct  or  divert  the  water  of  a  natural 
coarse  to  the  Injury  of  another  without  lia- 
bility. Neal  V.  Railroad  Co.,  47  W.  Va.  318, 
34  a  B.  914. 

[2]  Defendant  nibmits  that  on  the  occa- 
sion of  the  particular  Injury  complained  of 
an  extraordinary  rain  caused  the  culvert  to 
become  stopped  ap  so  that  the  water  over- 
flowed plaintiffs'  land.  It  says  that  the  In- 
jnry  was  caused  by  a  thing  that  oould  not 
possibly  hare  been  foreseen — by  an  act  of 
Ood.  But  the  evidence  warrants  the  conclu- 
sion that  the  extraordinary  rain  would  not 
have  proved  harmful  to  plaintiffs  If  de- 
feidant  had  observed  its  dnty  to  exercise 
reasonable  care  in  the  maintenance  of  a  cnl- 
vert  commensurate  with  the  size  of  the  wa- 
ter course  and  with  the  area  and  character 
of  the  country  that  it  must  naturally  drain. 
So  we  may  say  tbat  it  was  not  an  act  of  Ood 
tbat  injured  plaintiffs,  but  the  act  of  defend- 
ant in  neglecting  to  provide  that  which  pru- 
dence dictated  as  necessary  for  the  passage 
of  the  water  under  the  fill  in  the  natural 
coarse  at  times  of  heavy  rains.  Though  the 
rain  was  extraordinarily  heavy,  a  culvert 
suitable  for  ordinary  rains  would  have  pre- 
vented injury  to  plaintiffs.  Such  is  a  conclu- 
sion fairly  warranted  by  tbe  evidence.  If 
defendant  had  done  that  which  reasonable 
care  and  foresight  dictated  it  should  do. 
plaintiffs  would  not  have  been  injured  even 
though  the  rain  was  so  extraordinary  that 
the  sending  of  it  must  be  considered  an  act  of 
God.  It  was  human  intervention  that  pri- 
marily caused  the  Injury.  That  which  rea- 
sonable human  foresight,  pains,  and .  care 
should  have  prevented  can  not  be  called  an 
act  of  God.  McGraw  v.  Railroad  Co.,  18  W. 
Va.  361,  41  Am.  Bep.  696;   1  Gyc.  768. 

There  is  no  prejudicial  error  shown  by  tbe 
record.    Tbe  Judgment  will  be  afSrmed. 

(74  W.  Va.  58S) 

BOWIXiL  V.  WTBOB  et  aL    (So.  2286.) 

<Sapreme  Conrt  of  Appeals  of  West  Virginia. 
Jnne  23,  1914.) 

(Syttalua  ly  the  Court.) 

1.  Apfxai.  and  Ebbob  ({  1051*)  —  Habiojess 
Ebbor— Admission  of  Evidenck. 

While  the  loss  and  coatents  of  a  warrant 
offered  Id  evidence  and  connected  with  a  legal 
proceeding  should  ordinarily  be  proved  by  the 
legal  CDstodias  of  such  paper,  rather  than  by 
other  witnesses,  yet  if  the  fact  and  contents  of 
such  paper  otherwise  sufficiently  appear  from 
other  parts  of  the  record  to  which  the  paper 
belongs,  admitted  in  evidence,  the  admission  of 


the  evidence  of  sncb  otlier  witness  wtn  not  con- 
Btitnte  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4161-^170:    Dec.  Dig.  f 

2.  Famm  Impkibonment  (|  28»)— Void  Wab- 

bant— bxclnsion  of  evidence. 

On  the  trial  of  an  action  for  false  impris- 
onment and  assault,  the  truth  of  the  matter 
charged  in  a  void  warrant  on  which  plaintiff 
was  unlawfully  arrested,  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  |{  103,  104;    Dec.  Dig. 

S.  Cbiminai.  Law  ({  207*)  —  Husband  and 
Wira  (I  307*)— Pboseoution  fob  Nonsup- 
poBT— Fowbb  to  Ibsdb  Wabbant. 

Notaries  public,  by  section  4,  chapter  61, 
serial  section  2798,  Code  1918,  constituted  con- 
servators of  the  peace,  have  no  authority  as 
such  to  Issne  warrants,  retnrnable  before  them- 
selves, or  before  justices  of  tbe  peace,  for  vio- 
lations of  section  16cII,  chapter  144,  serial  sec- 
tion 6174,  Code  1913;  nor  is  any  one  unless 
the  wife  or  an  agent  of  tbe  West  Virginia  Hu- 
mane Society,  anthorized  to  make  such  com- 
plaints. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig,  {{  ^H  418,  440,  472-475; 
Dec.  Dig.  I  207:*  Hnsband  and  Wife,  Gent 
Dig.  IJ  1104,  1107;   Dec  Dig.  {  307.*] 

4.  Cbiminai.  Law  (§  250*)— Powkbs  of  No- 
TAKiEs— Breach  of  the  Peace— Sdmmabt 
TBiAi^^uBisDicrnoN. 

Tbe  authority  of  notaries  public,  as  well  as 
of  justices,  as  conservators  of  the  peace,  not 
being  otherwise  prescribed  by  statute,  is  lim- 
ited to  tbe  powers  possessed  by  conservators 
of  the  peace  at  common  law,  prior  to  the  enact- 
ment of  St  1  Edw.  Ill,  c.  IS,  authorizing  the 
appointment  of  justices  of  the  peace.  Those 
duties  were  to  prevent  and  arrest  for  breaches 
of  the  peace,  in  their  presence,  but  not  to  ar- 
raign and  ti<y  the  offender. 

[Ed.  Note. — For  other  cases,  see  Crfminal 
Law,  Cent  Dig.  {§  520-523;   Dec  Dig.  {  250.*] 

5.  False  Impbisonment  <S  40*)  —  iRBiBtro- 
TioNs— Amount  or  Recovebt. 

There  was  no  reversible  error  in  the  giving 
and  refusing  of  the  instructions  in  this  case. 

[Ed.  Note. — For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  1 119;  Dec  Dig.  {  40.*] 

6.  tauat  imfbisonmert  ({  86*)  —  exoessits 
Damages. 

Nor  can  we  judicially  say  the  verdict  and 
judgment  for  plaintiff  for  $200.00  was  exces- 
sive. 

[Ed.  Note.— For  other  eases,  see  False  Im- 
ptisonment.  Cent  Dig.  {|  110,  113-115;    Dec 

tMg.  I  8e.*i 

Error  to  Circuit  Court,  Mercer  Oonnty. 

Action  by  Mark  Howell  against  3.  M.  Wy- 
8or  and  others.  Judgment  for  plaintiff,  and 
defendant  Wjaot  brings  error.    Affirmed. 

Woods  &  Martin,  of  Princeton,  for  plain- 
tiff in  error. 


MILLER,  P.  Of  the  three  counts  of  tbe 
declaration,  the  first  charges  malicious  prose- 
cution, the  second  false  imprisonment,  and 
tbe  third  assault  and  battery. 

On  the  trial,  when  defendants  proposed  to 
prove  by  sundry  witnesses  the  truth  of  tbe 
charge  in  the  warrant  upon  which  plaintiff 
was  arrested,  plaintiff  objected  and  withdrew 
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the  first  oonnt,  and  annonnced  that  he  relied 
solely  on  the  second  and  third  counts. 

There  was  a  yerdlct  and  Judgment  for 
plaintiff  for  $200.00,  and  which  by  the  pres- 
ent writ  of  error  defendants  seek  to  reverse. 

[1]  The  first  point  of  error  Is  that  the  court 
permitted  plaintiff  to  prove  by  himself  and 
his  counsel,  In  place  of  the  clerk  or  custodian 
of  the  court  papers,  the  probable  loss  and 
contents  of  the  original  warrant  Issued  by 
defendant  Wysor,  as  notary  public,  In  place 
of  offering  the  clerk  Into  whose  hands  the  evi- 
dence tended  to  show  the  warrant  had  been 
placed  by  plaintiff's  counsel,  along  with  all 
the  other  court  papers,  at  the  close  of  a  pre- 
vious trlaL  Plalntlff'a  counsel  swore  he  had 
examined  the  court  pajjers,  and  was  unable 
to  find  the  warrant  A  certified  transcript  of 
the  docket  of  the  Justtoe^  before  whom  plain- 
tiff was  tried  on  the  warrant,  admitted  in 
evidence,  showed  the  Issuance  of  the  warrant, 
the  appearance  of  the  accused,  trial,  acquit- 
tal, and  discharge.  The  certificate  of  the  Jus- 
tice to  the  transcript  certified  also  that  be 
had  delivered  the  original  warrant  to  plain- 
tiff's counsel  before  the  previous  trial.  It 
may  have  been  technical  error  to  attempt  to 
prove  the  loss  and  contents  of  the  warrant  by 
plaintiff  and  bis  connsel.  Instead  of  by  the 
derk,  bat  as  the  transcript  of  the  Justice 
showed  the  tact  of  the  issuance  of  the  war- 
rant, the  character  of  the  charge,  failure  of 
plaintiff  to  support  his  wife  and  children,  his 
arrest,  and  the  result  of  the  trial,  we  do  not 
think  the  error  was  material  or  prejudiciaL 
The  issuance  of  the  warrant,  and  the  arrest, 
were  facts  conceded  °on  the  trial,  and  there 
was  an  attempt  to  Justify  on  the  truth  of 
the  charge,  showing  want  of  malice.  We  do 
not  think  the  error  such  as  calls  for  reversal. 

[2,  S]  The  second  ground  of  error  is  the  re- 
fusal of  the  court  to  permit  defendants  to 
show  the  truth  of  the  charge  made  in  the 
warrant  As  plaintiff  withdrew  his  first 
count  charging  malicious  prosecution,  we  do 
not  think  the  court  erred.  The  truth  of  the 
matter  charged  was  immaterial  on  the  trial 
for  false  imprisonment  The  court  below  per- 
mitted evidence  to  show  the  friendly  feeling 
and  good  will  of  defendants  towards  plaintiff, 
at  and  before  his  arrest  This  was  as  much 
as  defendants  were  entitled  to  on  the  trial  of 
the  second  and  third  counts.  It  is  conceded 
that  the  warrant  issued  by  Wysor,  notary 
public,  on  complaint  of  defendant  Hughes, 
and  addressed  to  and  executed  by  defendant 
McClentock,  a  deputy  sheriff,  charging  plain- 
tiff with  non  support  of  his  wife  and  children, 
made  a  misdemeanor  by  section  16cl,  chapter 
144,  serial  section  5173,  Code  1913,  was  an 
Illegal  proceeding,  and  upon  which  defendants 
could  not  legally  Justify  false  Imprisonmant 
or  assault 

That  the  warrant  was  void,  we  think  clear, 
first  because  Wysor,  as  notary  public,  had 
no  Jurisdiction  In  the  premises.  Section 
IGcII,  of  said  chapter  144,  serial  section  6174, 


Oode  1913.  gives  Justices  of  the  peace  Jnrto- 
dictlon  to  issue  such  warrants,  but  not  nota- 
ries public:  Second,  because  Hughes,  who 
made  the  complaint  is  not  of  the  classes  of 
persons  authorized  by  said  section  16cl,  to 
make  such  complaint  By  that  section  "the 
wife  or  any  agent  of  the  West  Virginia  Hu- 
mane Society"  may  make  such  complaint 
Hughes  was  therefor  an  intermeddler,  nnau- 
thorlzed.  We  do  not  overlook  section  4,  diap- 
ter  61,  serial  section  2798,  Code  1913,  respect- 
ing notaries,  prescribing,  among  other  things, 
that  "he  shall  also  be  a  conservator  of  the 
peace  wltUn  bia  county,  and  as  snch  con- 
servator shall  exercise  all  .the  powers  oon« 
terred  by  law  upon  JusUces  of  the  peace." 
This  statute  ccmfers  on  him  none  of  the  Judi- 
cial powers  of  a  Justice;  but  only  the  power 
of  a  Jnstice  as  a  conservator  of  the  peace. 

[4]  Anciently  and  prior  to  Statute  1  Edw. 
ni,  chapter  16,  antttorlzlng  the  appointment 
of  justices  of  the  peace,  '^x>n8ervator8  of  the 
peace"  were  common  law  officers,  elected  by 
the  jjeople.  Their  duties  as  sueh  were  to  pre- 
vent and  arrest  for  breaches  of  the  peace 
in  their  presence,  but  not  to  arraign  and  try 
the  offender.  6  Ghltty's  Bngllsh  Statutes  (6th 
Ed.)  776,  and  note;  Smith  v.  Abbott  17  N.  J. 
Law  (2  Har<)  868,  866;  In  re  Barker,  66  Vt 
14,  20.  Section  28,  article  8,  of  our  Oonsti- 
tutlon,  prescribing  the  Jurisdiction  of  Justices 
of  the  peace,  says,  among  other  things,  "they 
shall  be  conservators  of  the  peace."  Tbis 
plainly  meant  to  confer  on  them  the  powers 
anciently  exercised  by  the  common  law  ofil)- 
cers.  Wherefore,  we  construe  said  section  4, 
chapter  61,  of  the  Code,  making  notaries  con- 
servators of  the  peace,  and  as  such  giving 
them  the  same  Jurisdiction  as  Justices,  as 
limiting  them  strictly  to  the  powers  of  Jus- 
tices as  such  conservators,  and  as  not  con- 
ferring Judicial  powers.  29  Oyc.  1068-d070. 
At  page  1070,  it  is  said,  of  the  ofilce  of  no- 
tary, among  other  things: 

"In  eeneral  the  office  is  ministerial  and  not 
judicial;  but  in  some  JuriBdictions  it  has  been 
held  with  respect  to  particular  acta  that  nota- 
ries act  Judidaily." 

The  only  case  of  that  Und  In  this  state,  so 
far  as  we  recall,  is  Henderson  v.  Smith,  26 
W.  Va.  829,  68  Am..  Bep.  139,  holding  that 
the  official  act  of  a  notary  in  taking  and  cer- 
tifying the  acknowledgment  and  privy  exam- 
ination of  a  married  woman  to  a  deed  was  in 
the  nature  of  a  Judicial  act  and  that  though 
imperfectly  performed,  the  evidence  not  show- 
ing malice,  or  corrupt  or  impure  motive,  he 
was  not  liable  in  damages  for  such  act  The 
opinion  gives  the  reason  for  this  holding.  In 
that  case,  however,  the  damages  accrued 
from  the  imperfect  exercise  of  authority  con- 
ferred. In  the  case  at  bar  there  was  no  au- 
thority whatever  for  the  act  attempted.  The 
writ  In  this  case  being  void,  issued  by  an  of- 
ficer without  authority,  on  the  complaint  of 
one  not  authorized,  though  directed  to  an 
officer  with  authority  to  execute  lawful  writs 
of  Justices  constituted  no  protection  to  any 
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of  the  defendazfts  for  fUse  imprisonment  or 
assault 

[S]  The  third  Kroand  of  error  assl^ed  la 
the  rejection  of  defendants*  Instmctlon  to 
the  jury  to  find  for  them.  As  this  Instruction 
was  based  on  defendants'  theory  that  plain- 
tiff's case  failed  for  want  of  proof  of  the 
original  warrant,  enough  has  been  said  to 
show  want  of  merit  in  this  point 

The  fourth  point  Is  that  the  court  errone- 
ously rejected  defendants*  instruction  to 
the  Jury  No.  2,  saying  that  though  they  muft 
And  for  plalntlfF,  the  amount  was  entirely 
with  them,  and  which  might  be  any  where  be- 
tween the  amount  sued  for  and  one  cent 
Such  an  Instruction,  we  think,  would  hare 
been  misleading.  True  no  elements  of  dam- 
age were  proven,  except  loss  of  time,  and  the 
humiliation  from  the  arrest  One  cent  would 
have  been  little  compensation  for  such  In- 
jury. The  Jury  might  hare  misconstrued 
such  an  Instruction.  The  court  gave  for  de- 
fendants instruction  No.  3,  telling  the  Jury, 
according  to  the  rule  in  Ogg  t.  Murdock,  25 
W.  Va.  139,  that  they  could  only  allow  plain- 
tiff compensatory  damages,  that  la,  damages 
to  Indemnify  him,  and  not  vindicative  or  pu- 
nitive damages.  This  Instruction  sufficiently 
covered  the  question  of  damages,  we  think. 

[I]  Lastly,  It  Is  suggested  the  verdict  Is 
excessive.  We  doubt  whether  In  morals 
plaintiff  was  entitled  to  any  verdict  Wysor 
and  wife  were  hla  neighbors  and  friends,  and 
out  of  their  own  substance  had  supplied 
plalntlfTs  wife  and  little  children  ivlth  the 
necessary  food  when  he  was  neglecting  them 
and  they  were  crying  for  food.  Wysor  and 
the  other  defendants  were  evidently  inspired 
by  proper  motives,  but  as  often  happens,  evil 
has  been  returned  for  good.  The  Jury,  how- 
ever, and  not  ourselves,  are  the  Judges,  and 
seeing  no  error  In  the  record  for  which  we 
would  be  authorized  in  reversing  the  Judg- 
ment, It  must  be  affirmed.   Judgment  affirmed. 

LYNCH,  J.,  absent 

(«  W.  Va.  «I8)  === 

MARTIN  et  «1.  v.  WHITE  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  30,  1914.) 

(Byttaiui  by  the  Oourt) 

1.  Mandaut;*  (§  10*)— TmjB  to  OmoK— Evi- 

DEMCB. 

To  admit  one  to  office  by  mandamus  a 
clear  legal  right  to  the  office  must  be  shown  by 
the  claimant 

(Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  f  37;   Dec.  Dig.  1 10.*] 

2.  MUHICIPAI.  COBFOBATIOnS   d  84*)— TOWN 

Council. — T1TI.K  TO  Offick. 

By  statute.  Code  1913,  cb.  47,  see.  23  (sec 
2404),  a  town  council  may  judge  of  the  election 
and  qual!6cation  of  its  own  members,  but  it 
«an  not  do_  so  validly  without  notice  to  him 
wliose  election  or  qualification  is  questioned. 

[Ed.  Note. — For  other  .cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  189-181;  Dec.  Dig. 


8.  MiTinoiPAL  O0BPOBATIOR8  (I  84«)— TowH 

CotJNon/-TrrL»  to  Omos. 

One  claiming  office  as  member  of  a  town 
council  on  the  ground  that  another  entitled 
thereto  by  the  face  of  the  returns  has  by  the 
judgment  of  the  council  been  declared  disquali- 
fied to  hold  the  office,  does  not  show  legal  right 
to  the  same  when  the  judgment  of  disqualifica- 
tion is  void. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  189-191 ;  Dec  Dig. 
184.*] 

4.  Mandahtts  (I  77*)— Tttle  to  OmcB— Jx7- 

BisnionoK. 

Where  by  (Tode  1918.  ch.  47,  Mec  23  (sec. 
2404),  a  town  council  is  the  tribunal  to  judge 
of  the  election  and  qualification  of  its  own  mem- 
bers, the  question  whether  in  fact  one  is  quali- 
fied to  be  a  member  of  the  conndi  is  not  cog- 
nizable in  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  Sl  161-169;    Dec  Dig.  |  77.*] 

Error  to  Glrcalt  Conrt,  Wetxel  Gonnty. 

Application  by  J.  B.  Martin  and  others  for 
writ  of  mandamus  against  J.  B.  White  and 
others.  Judgment  for  plalntlflB,  and  defend- 
ants bring  error.  Reversed,  and  judgment 
rendered. 

Robinson  &  Robinson,  of  Wheeling,  and 
Larrlck  &  Lemon,  of  New  Martinsville,  for 
plaintiffs  in  error.  J.  F.  Throckmorton,  of 
Hundred,  and  M.  H.  WilUs,  of  New  Martins- 
ville, for  defendants  In  error.. 

ROBINSON,  J.  Martin  and  Kearns  by 
mandaaniB  demand  admission  to  the  offices 
of  mayor  and  conncUman,  respectively,  of  the 
town  of  Hundred,  a  municipal  corporation 
noder  the  provisions  of  chapter  47  of  the 
Code  of  West  Virginia.  A  judgment  below 
awards  the  petitioners  the  peremptory  writ 
The  respondents  prosecute  error. 

The  petitioners  were  candidates  at  a  reg- 
ular town  election  to  succeed  themselveB 
in  tbe  offices  named.  The  town  council  as 
a  oanvasaing  Ixwrd  found  that  the  competi- 
tors of  petitioners  for  tbe  offices  bad  re- 
ceived the  highest  number  of  votes.  Imme- 
diately after  the  canvass  of  the  returns  tbe 
conncU  adjourned  as  a  canvassing  board  and 
reconvened  in  council  meeting.  Objections 
were  at  once  entered  to  Issuing  certificates 
of  election  to  White,  who  had  received  the 
highest  number  of  votes  for  mayor,  and  to 
Mayne,  Booth,  Kuhn,  and  Zimmerman,  who 
on  the  face  of  the  returns  were  elected  as 
conndlmen.  These  objections  were  based 
on  disqualification  under  the  following  pro- 
vision of  the  statute: 

"No  person  shall  l>e  qualified  to  hold  the  of- 
fice of  mayor,  recorder,  or  councilman  of  such 
city,  town  or  village  unless  he  is  a  legal  voter 
and  was  for  the  preceding  year  assessed  with 
and  paid  taxes  upon  at  least  one  hundred  dol- 
lar's worth  of  real  or  personal  property  therein." 

Code  1913,  ch.  47,  sec.  13  (sec.  2394).  The 
council  sustained  the  objections  entered, 
held  White,  Mayne,  Booth,  Kuhn,  and  Zim- 
merman to  be  disqualified,  declared  that 
those  who  had   received  the  next  highest 
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namber  of  yotee  were  elected,  asd  ordered 
certlflcatea  of  election  to  be  issued  to  tliem. 
Bnt,  notwitbstandliig  this  action  of  the  coun- 
cil, White  and  the  others  took  their  oaths 
of  office  as  mayor  and  councllmen,  respec- 
tively, and,  with  the  duly  elected  recorder 
and  a  duly  elected  councilman  as  to  whom  no 
objections  of  dlsgualiflcation  were  entered, 
proceeded  to  act  as  the  council  of  the  town. 
They  have  ever  since  acted  as  such.  Peti- 
tioners claim  that  White  and  the  others  who 
were  declared  to  be  disqualified  are  Intmd- 
ers  Into  the  oflSces. 

[1  ]  1.  That  in  the  Virginias  mandamus  lies 
to  admit  to  office  one  who  shows  the  legal 
right  thereto,  there  can  be  nd  question.  It 
Is  sometimes  said  that  title  to  office  may  be 
settled  by  mandamus.  This  statement  is 
not  accurate  There  are  many  contests  for 
office  which  can  not  be  settled  by  mandamus 
proceedings.  It  Is  where  one's  title  to  an 
office  is  as  a  matter  of  law  settled  that  man- 
damus because  of  his  legal  right  will  admit 
him  thereto.  An  examination  of  the  sub- 
ject throughout  the  cases  wUl  lend  support 
to  no  other  view.  The  gist  of  it  all  is  that 
to  admit  one  to  office  by  mandamus,  or,  to 
use  the  inaccurate  expression,  to  settle  title 
to  office  by  that  remedy,  a  clear  legal  right 
to  the  office  must  be  shown  by  the  claimant. 
It  is  a  basic  principle  in  mandamus  that  the 
relator  or  petitioner  must  show  a  clear  legal 
right  to  what  he  demands.  Button  t.  Holt, 
S2  W.  Va.  672.  44  S.  B.  164;  Moees  on 
Mandamus,  124;  Merrill  on  Mandamus,  sec. 
66. 

Then,  do  petitioners  show  clear  legal 
rights  to  the  offices  they  demand?  They 
say  they  are  entitled  because  the  so-called 
Intruders  were  declared  disqualified  under 
the  statute.  They  maintain  that  as  holdovers 
they  are  entitled  as  against  those  who  were 
declared  disqualified.  But  assuming  that  as 
holdovers  petitioners  are  entitled  to  claim 
as  against  those  returned  as  elected  but  de- 
clared to  be  disqualified,  we  are  of  opinion 
that  disqualification  of  those  returned  as 
elected  has  not  been  legally  established,  and 
that  by  the  face  of  the  returns  aa  canvassed 
they  have  prima  facie  rights  to  the  offices 
they  now  fill.  Until  the  disqualification  of 
those  who  were  found  to  be  elected  on  the 
face  of  the  returns  is  established  accord- 
ing to  law,  petitioners  clearly  do  not  show 
themselves  entitled.  The  prima  facie  rights 
of  White  and  the  others  to  certificates  of 
election  must  be  brushed  out  of  the  way  by 
proper  legal  action  before  petitioners  in  any 
event  can  claim.  Was  the  action  of  tbe 
council  In  that  regard  sufficient?  Did  it 
bar  White  and  the  others  from  their  prima 
fade  rights  shown  by  the  face  of  tbe  re- 
turns?   We  answer  In  the  negative. 

[2]  2.  It  is  Indeed  fundamental  that  "no 
msn  shall  be  condemned  unheard."  A  Judg- 
ment purporting  to  deprive  one  of  right  with- 
out giving  him  an  opportunity  to  be  heard  in 
resistance   to  the  deprivation  of  bis  right 


can  not  avail.  It  seems  to  be  conceded  tbat 
those  declared  by  the  council  to  be  disquali- 
fied to  hold  the  offices  to  which  they  were 
elected  were  given  no  notice  or  oi^Mitunlty 
of  a  hearing  on  the  charges  of  disqualifica- 
tion made  against  them.  The  record  of  tbe 
council  does  not  show  notice.  Nor  does  It 
show  that  those  against  whom  the  charges 
were  made  appeared  to  the  proceedings.  Tbe 
council's  action  in  a  matter  of  this  kind  is 
void  when  its  Jurisdiction  to  act  does  not  by 
Its  record  affirmatively  appear.  Shank  v. 
Bavenswood,  43  W.  Va.  242,  27  S.  E.  223. 
The  proceedings  by  which  White  and  tbe 
others  were  declared  disqualified  were  whol- 
ly ex  parte.  One's  election  to  office  can  not 
be  annulled  that  way.  The  proceedings  were 
not  even  taken  at  a  regular  meeting  of  the 
council,  but  at  a  special  one.  True,  "all 
contested  elections  shall  be  heard  and  de- 
cided by  the  council."  Code  '1913,  ch.  47, 
sec.  23  (sec.  2404).  And  "this  constitutes  the 
council  a  special  tribunal,  to  Judge  of  the 
election  and  qualification  of  Its  own  mem- 
bers." Thompson  v.  McAllister,  38  W.  Va. 
485,  18  S.  E.  770,  24  L.  R.  A.  343.  But  the 
law  inherently  prescribes  that  notice  of  the 
proceedings  ediall  be  given  to  those  whose 
rights  are  contested.  White  and  his  col- 
leagues were  deprived  of  the  prima  fade 
rights  appearing  in  thdr  favor  on  the  face 
of  the  canvassed  returns,  without  notice 
to  them  that  the  coundl  would  act  on  dhaxg- 
es  affecting  those  rights.  The  action  of  the 
council  in  adjudging  them  disqualified  to 
bold  the  offices  is  absolutely  void.  It  does 
not  supersede  their  prima  fade  rights  to 
the  offices.  The  certificates  of  election  Is- 
sued to  petitioners  are  of  course  equally  as 
void  as  the  action  on  which  the  issuance  of 
tbe  certificates  is  based. 

[1]  3.  Now,  since  the  election  of  White 
and  the  others  appearing  by  the  returns  has 
not  been  put  out  of  the  way  by  valid  action  of 
the  council  In  Judging  of  tbe  election  and 
qualification  of  its  own  members,  what 
showing  do  petitioners  make  for  admission 
to  the  offices  they  claim?  Plainly  none.  As 
long  as  the  election  of  White  and  his  col- 
leagnies  is  not  legally  superseded,  petitioners 
can  not  legally  have  rights.  Indeed  the 
demand  of  petitioners  for  the  writ  of  man- 
damus Is  based  on  the  assumption  of  tbe 
ouster  of  White  and  the  others  by  a  vaUd 
Judgment  of  the  council.  We  have  shown 
that  the  assumption  is  not  well  founded. 

[4]  4.  The  question  whether  .White  and  the 
others  were  in  fact  disqualified  Is  not  cog- 
nizable in  mandamus.  It  can  not  properly 
arise  in  these  proceedings.  The  statute  con- 
stitutes the  council  of  the  tovvn  a  tribunal 
to  hear  and  determine  that  question.  The 
Jurisdiction  U  there,  not  in  mandamus. 
"The  election  and  qualification  of  munid- 
pal  officers  are  matters  of  which.  In  the  first 
instance,  the  council  of  the  dty,  town  or 
village  has  sole  and  exclusive  cognizance, 
within  tbe   limitations   prescribed   by   law. 
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Should  It  decide  erroneonBly,  there  la  appel- 
late, bat  not  original.  Jurisdiction  In  the 
drcnlt  court"  Moore  v.  Holt,  B8  W.  Va. 
507,  47  S.  E.  251;  Thompson  v.  McAUtater, 
supra.  We  have  not  a  case  of  the  council 
deciding  erroneously  as  to  the  qualification 
of  its  members.  As  we  have  seen.  It  did 
not  decide  at  all.  What  It  undertook  was 
abortive  and  void  for  want  of  notice  to  those 
most  Interested.  Its  action  is  as  if  none  was 
ever  taken  by  It  But  even  if  it  had  validly 
proceeded  and  then  decided  erroneously, 
mandamus  would  not  properly  lie  and  oper- 
ate by  way  of  review  of  its  judgmoit  The 
remedy  by  certiorari,  plainly  provided  by 
law.  Mandamus  will  not  be  allowed  to  usurp 
the  function  of  appellate  process.  It  can 
never  be  employed  in  the  absence  of  stat- 
nte  for  the  correction  of  errors  of  inferior 
tribunals  acting  Judicially.  State  v.  County 
Court,  33  W.  Va.  589,  11  S.  B.  72;  Miller  v. 
County  Court  84  W.  Va.  286,  12  S.  B.  702; 
Roberts  v.  Paul,  GO  W.  Va.  628,  40  S.  B.  470. 
Petitioners  having  failed  to  show  legal 
rights  to  be  admitted  to  the  offices  they  de- 
mand, the  peremptory  writ  should  have  been 
denied.  The  Judgment  will  be  reversed,  and 
proper  Judgment  denying  the  wilt  will  be 
entered  here. 

(74  W.  Va.  623) 

WILLIAMS  V.  BUROESS  et  al. 

<Supreme  Conrt  of  Appeals  of  West  Virginia. 
Jane  30,  1914.) 

(ByUahui  hv  th«  Ooitrt.) 

1.  Baitkb  and  Banking  (|  185*)— Dbposits 
—SET-Onr —■Action  by  Rkckivsb  —  Action 

ON    NOTB. 

In  an  action  by  a  receiver,  upon  a  note 
dne  an  insolvent  bank,  the  maker  baa  a  right 
to  let  off  against  the  note  money  on  deposit  in 
the  bank  to  Us  credit  at  the  time  the  receiver 
was  appointed,  notwithstanding  the  note  waa 
not  then  dae,  and  notwithstanding  the  bank  had 
pledged  it  to  secure  the  payment  of  a  debt  which 
It  owed,  and  which  was  paid  out  of  proceeds  of 
other  secnrlties  pledged  at  the  same  time,  and 
the  note  retnmed  to  the  receiver. 

[Bid.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  375-379;    Dec.  Dig.  I 

2.  Banks  and  Banking  (I  77*)— Insolvknt 
Bank— Assets— Oblioobb  on  SECtrwriBS. 

When  the  debt  of  an  insolvent  bank,  thus 
■tcnred,  baa  been  paid  out  of  the  proceeds  of  a 
portion  of  the  securities,  the  remaining  ones  be- 
come assets  of  the  bank,  to  lie  administered  by 
the  receiver,  and  they  are  subject  to  the  right 
of  set-off  in  favor  of  the  obligors  thereon  against 
the  bank,  existing  at  the  date  of  tlte  receiver's 
appointment 

(Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  IS  166-176^;  Dec  Dig.  | 
77.*] 

3.  Banks  and  Bankino  ({  135*)— Deposits 
—  SKT-Orr  — Receiveb  of  Plbdoob  —  Notx 
Deposited  as  Seousitt. 

That  the  proceeds  of  a  note,  thus  deposited 
as  security,  would  have  been  consumed  in  pay- 
ment of  the  debt,  if  the  pledgee  had  collected 
and  applied  the  securities  as  they  became  due, 
does  not  affect  the  right  of  set-off,  after  payment 


of  the  debt  and  return  oC  the  note  to  the  receiver 
of  the  pledgor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  876-379;  Dec.  Dig.  { 
135.*] 

Error  to  Circuit  Court  Mercer  County. 

Action  by  C.  L.  Williams,  as  receiver,  etc., 
against  R.  L.  Burgess  and  another,  partners, 
etc  Judgment  for  plaintiff,  and  defendants 
bring  error.    Reversed  and  remanded. 

Boss  &  Eahle,  of  Bluefleld,  for  plaintUfs  in 
error.  Sanders  &  Crockett  of  Bluefleld,  for 
defendant  In  error. 


WILLIAMS,  J.  a  L.  wmiauM,  receiver 
of  the  Fidelity  Banking  &  Trust  Company, 
recovered  a  Judgment  for  1536.66  against  R. 
L.  and  J.  K.  Burgess,  and  they  were  granted 
this  writ  of  error. 

The  case  was  tried  by  the  court  In'  lien  of 
a  Jury  upon  the  following  state  of  facts  as 
they  appear  by  the  record,  viz. :  On  the  lltb 
of  September,  1911,  G.  L.  WilUams  was  ap- 
pointed receiver  for  the  Fidelity  Banking  & 
Trust  Company.  Plaintiffs  In  error  then  had 
on  deposit  in  the  bank  $672.89.  They  bad. 
on  the  22d  of  May,  previous,  executed  the 
note  of  the  Burgess  Electric  Company,  a 
partnership  composed  of  themselves,  for  $500, 
payable  four  months  after  date  to  their 
Joint  order  as  Individuals,  at  the  Fidelity 
Banking  &  Trust  Company,  and  bad  indorsed 
it  and  had  it  discounted  by  said  bank.  The 
Fidelity  Banking  &  Trust  Company  owed  the 
National  aty  Bank  of  Baltimore  $10,000, 
payable  on  the  20th  of  September,  1911,  and, 
to  secure  its  payment  had  executed  its  note 
and  indorsed  over  to  it,  as  collateral  security, 
a  number  of  notes  aggregating  $15,270.05. 
Among  the  securities  so  placed  in  the  hands 
of  the  Baltimore  bank  was  the  Burgess  note. 
In  order  to  prevent  a  sacrifice  of  the  securi- 
ties by  a  sale  of  them,  which,  under  the 
terms  of  their  agreement,  the  Baltimore  bank 
had  a  right  to  make,  the  receiver  induced  the 
First  National  Bank  of  Bluefleld  to  take 
up  the  note,  together  with  the  uncollected 
securities,  which  it  did  on  the  4th  of  October, 
1911.  At  that  time  there  remained  unpaid 
of  the  principal  debt  the  sum  of  $6,525.75, 
and  the  uncollected  securities,  among  which 
was  the  Burgess  note,  amounted  to  $14,670.05. 
The  First  National  Bank  of  Bluefleld  collect- 
ed enough  of  the  securities  to  pay  the  balance 
of  the  principal  debt  and  about  $1,100  more, 
leaving  the  Burgess  note  and  some  others  un- 
collected. This  action  was  brought  by  the  re- 
ceiver to  collect  the  Burgess  note.  The 
Burgesses  claimed  the  right  to  set  off  against 
it  the  money  which  they  had  on  deposit  in  the 
bank  when  It  failed,  which  right  was  denied 
by  the  trial  court  Mr.  Pollock,  vice  pres- 
ident of  the  First  National  Bank  of  Bluefield, 
In  his  testimony,  when  Questioned  with  ref- 
I  erence  to  the  interest  his  bank  had  In  the  nn- 
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collected  flecnrltles  and  tbe  sniplus  cash  re- 
maining after  payment  of  tbe  principal  debt, 
replied: 

"That  to  a  matter  for  Mr.  Williams  (mean- 
ing the  receiver)  to  dispose  of.  I  don't  know 
what  diapoaltion  to  make  of  it." 

This  proves  that  the  Burgess  note  was  an 
asset  of  the  Insolvent  bank,  to  be  administer- 
ed by  the  receiver.  The  First  National  Bank 
of  BInefleld  had  no  further  claim  upon  it 

[1]  The  sole  question  for  decision  la.  Were 
the  Burgesses  entitled  to  the  defense  of  set- 
off? We  think  they  were.  The  authorities 
are  uniform  in  holding  that  a  depositor  may 
set  off  his  funds  on  deposit  in  an  insolvent 
bank  against  a  debt  which  he  owes  It,  wheth- 
er the  debt  is  due  at  the  time  of  Insolvency 
or  not  The  relaHon  of  debtor  and  creditor 
exists  between  a  bank  and  its  depositor,  and 
the  fact  that  the  bank  becomes  insolvent  be- 
fore the  depositor's  note  is  payable  does 
not  destroy  the  relation  nor  affect  the  right 
of  set-off.  1  Morse  on  Banks  &  Banking 
(4th  Bd.)  I  338;  Alderson  on  Receivers,  | 
673;  84  Cyc.  194;  2  Michle  on  Banks  &  Bank- 
ing, 1099  to  1063,  and  numerous  cases  cited. 

[2,  3]  But  counsel  for  defendant  In  error  In- 
sist that  the  facts  in  this  case  constitute  an 
exception  to  the  general  mle  respecting  set- 
off, that  the  rights  of  a  receiver  become 
fixed  as  of  the  time  of  his  appointment,  and 
that  the  note  having  been  assigned  to  a 
creditor  of  the  insolvent  bank  as  security 
and  not  having  been  returned  before  the  re- 
ceiver's appointment,  together  with  the  fact, 
which  it  18  claimed  the  record  discloses,  that 
If  the  securities  had  been  collected  and  ap- 
plied on  the  debt,  in  the  order  in  which  they 
became  due,  the  proceeds  of  the  Burgess  note 
would  have  been  used  in  the  payment  of  the 
balance  dne  on  the  debt  which  It  with  other 
notes,  had  been  pledged  to  secure.  But  we 
do  not  think  these  facts  take  the  case  out  of 
the  general  rule.  True,  the  receiver  suc- 
ceeded to  the  rights  of  the  insolvent  bank, 
which  must  be  determined  by  the  facts  and 
circumstances  existing  at  the  date  of  his  ap- 
pointment; he  can  claim  no  higher  right 
than  the  bank  Itself.  But  what  would  have 
been  the  bank's  rights  with  respect  to  the 
Burgess  note  If  it  had  not  become  Insolvent? 
The  collateral  notes  never  became  the  proper- 
ty of  the  Baltimore  bank;  they  were  only 
pledged  to  It  as  security,  and  it  had  only  a 
qualified  interest  in  them.  It  had  a  right  to 
collect  them  as  they  became  due  and  apply 
the  proceeds  on  its  debt  until  it  was  paid; 
but  it  did  not  do  so.  It  assigned  its  debt, 
then  overdue,  to  the  Blrst  National  Bank 
of  Bluefield,  together  with  nearly  all  the  se- 
curities, some  of  which.  Including  the  Burgess 
note,  were  also  overdue  on  the  4th  of  October. 
The  principal  debt  was  due  on  the  20th,  and 
the  Burgess  note  on  the  22d,  of  September, 
previous.  The  First  National  Bank  took 
over  the  debt  and  securities  at  the  request  of 
the  receiver,  in  order  to  prevent  a  sale  of 
them  In  Baltimore  and  a  probable  sacrifice  of 


the  secnrltleB.  It  acquired  the  rights  of  the 
Baltimore  bank,  no  more  and  no  less.  The 
Burgess  note  was  no  more  subject  to  offset 
in  the  hands  of  the  First  National  Bank  than 
It  was  in  the  hands  of  the  Baltimore  bank. 
Davis  v.  Noll,  38  W,  Va.  66,  17  S.  E.  791, 
45  Am.  St  Rep.  841 ;  chapter  08a,  S  58,  serial 
section  4229,  Code  1913.  But  on  the  other 
hand,  it  acquired  no  greater  property  interest 
in  the  paper  than  its  transferror  had,  whldx 
was  the  qualified  interest  of  a  pledgee,  and 
when  the  debt  was  iwld  with  proceeds  of 
other  aecuritieB,  and  the  Burgess  note  was 
left  in  the  hands  of  the  pledgee,  It  became 
again  the  unqualified  proiwrty  of  the  pledgor. 
It  was  then  the  property  of  the  Fidelity 
Banking  ft  Trust  Company,  and  the  right  of 
set-off  in  favor  of  the  makers  attached  as  If 
possession  of  the  note  had  always  remained 
with  the  bank.  It  had  never  at  any  time 
parted  with  its  property  in  the  note,  and 
the  right  of  setH>ff  existed  in  favor  of  the 
Burgesses  at  the  time  the  receiver  was  ap- 
pointed, subject  of  course,  to  be  defeated 
by  a  contingency  which  never  happened. 

The  cases  cited  ia  brief  of  counsel  for  de- 
fendant in  error  do  not  support  the  proposl-' 
tion  contended  for.  The  case  on  which  they 
chiefly  rely  is  Balbach  v.  Frellnghuysen, 
Rec'r  (0.  C.)  15  Fed.  675.  Complainants  in 
that  case  had  on  deposit  In  the  Mechanics' 
National  Bank  of  Newark  over  $7,000  when 
the  receiver  was  appointed,  and  sought  to 
have  that  sum  set  off,  pro  tanto,  against  two 
notes  for  $16,000  each  which  they  had  exe- 
cuted to  the  bank  before  its  failure,  which 
occurred  on  the  29th  of  October,  1881.  The 
notes  were  payable  respectively  on  the  19th 
of  November  and  13th  of  December,  1881. 
The  right  of  set-off  was  denied  in  that  case, 
because  one  of  the  notes  was  discounted 
originally  by  another  bank,  and  had  never  at 
any  time  been  the  property  of  the  insolvent 
bank,  and  the  other  bad  been  pledged  as  col- 
lateral, .together  with  other  securities  ag- 
gregating $442,000,  to  secure  a  large  Indebt- 
edness which  the  insolvent  bank  owed  the 
Mechanics'  National  Bank  of  New  York,  and 
was  collected  by  It  and  the  proceeds  used  to 
pay  the  debt  After  the  securities  had  all 
been  collected  and  the  debt  paid,  there  re- 
mained a  surplus  of  about  $7,000,  and  plain- 
tiff claimed  an  equitable  lien  upon  it  Bnt  . 
the  court  held  that  no  such  lien  existed,  and 
that  the  receiver  could  not  nse  the  surplus  so 
as  to  give  a  preference  to  complainants  over 
the  other  creditors.  That  Is  a  very  different 
state  of  facts  from  those  here  presented.  But 
In  the  present  case  the  secorlty  was  not  col- 
lected by  the  pledgee,  the  debt  was  paid  out 
of  the  proceeds  derived  from  other  securities, 
and  the  Burgess  note  came  back  Into  the 
hands  of  the  receiver,  freed  of  any  lien  or 
incumbrance.  It  was  then,  as  if  it  had  never 
been  pledged,  the  unqualified  property  of  the 
Insolvent  bank,  and  the  Burgesses  had  the 
right  to  set  off  against  It  the  amount  that  the 
bank  owed  them. 
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In  Scott  T.  Armstrong,  149  XT.  S.  499,  at 
page  611,  18  S^up.  Ct  148,  at  page  1{S2  (36  L. 
Ed.  1059),  wblcb  was  a  case  Involving  tbe 
right  to  set  off  deposits  against  a  debt  dne  an 
insolvent  national  bank,  Fuller,  C.  J.,  in  dis- 
cussing tbe  United  States  statutes  relating  to 
tbe  powers  and  duties  of  the  Comptroller  of 
tbe  Currency  respecting  the  distribution  of 
assets  of  Insolvent  banks,  says: 

"The  aacceeding  statntea  were  but  In  recogni- 
tion, in  bankruptcy  and  otherwise,  of  the  prac- 
tice in  chancery  in  the  settlement  of  estates, 
and  It  may  be  said  that  in  the  distrlbntion  of 
the  asMta  of  iuKdvents  onder  voluntary  or 
■tatntory  tmsts  for  creditors  tbe  set-off  of  debts 
dne  has  been  universally  conceded.  The  eonity 
of  equality  among  creditors  is  either  found  in- 
applicable to  such  set-offs  or  yields  to  their 
superior  equity." 

See,  also,  Snyder's  Sons  v.  Armstrong  (CL 
C.)  87  Fed.  18;  Yardley  ▼.  aottaler  {0.  0.)  40 
Fed.  837. 

Clnte  V.  Warner,  8  App.  DIt.  40,  40  N.  T. 
Snpp.  392,  presents  a  state  of  facts  almost 
Identical  with  those  In  the  present  case. 
There  tbe  insolvent  bank  had  pledged  a  note, 
held  by  it  against  one  of  its  depositors,  to- 
gether with  other- securities,  to  secure  a  debt 
which  It  owed  to  another  bank.  Tbe  debt 
was  paid  (presumably  out  of  proceeds  from 
other  securities,  although  it  does  not  appear 
from  the  report  of  the  case  bow  it  was  paid), 
and  tbe  depositor's  note  returned  to  the  re- 
cover. In  a  suit  by  the  maker  of  the  note 
against  the  receiver,  the  court  held  that  he 
had  a  right  to  have  his  deposits  in  the  in- 
solvent bank  set  off  against  his  note.  See, 
also,  the  following  cases  which  contain  a  very 
thorough  dlscnsslon  of  the  principle  here 
Involved:  Fera  v.  Wlckham  et  al.,  135  N.  T. 
223,  31  N.  B.  1028, 17  L.  R.  A.  456,  and  Hugh- 
Itt  T.  Hayes,  136  N.  Y.  168,  32  N.  EL  706. 

The  finding  and  Judgment  of  the  lower 
court  are  set  aside,  and  the  case  remanded 
tor  a  new  trial. 


(74  W.  Va.  636) 

MORRISET  et  al.  v.  WILLIAMS. 

WILLIAMS    V.    FIDEaOITT    BANKING    ft 
TRUST  00.  et  aL 

(Supreme  Oourt  of  Appeals  of  West  Virglsia. 
June  80,  1914.) 

(SyTtabw  hf  th«  Oourt.) 

L  CoBFOBAlnoNs  (I  80*)— Sttbsobiftiors  ot 
Stock— Pdbohasi  of  Stock — LtABiurr  or 
Stockboldbbs. 

The  general  rule  that  a  subscription  or  pur- 
chase of  tbe  stock  of  a  corporation  will  not  be 
rescinded  even  for  fraud,  when  no  action  to  that 
end  is  taken  nntU  after  the  declared  iusdvency 
of  the  corporation  by  a  receivership,  is  not 
without  qnalificatfon.  If  proper  eqifities  of 
creditors  will  not  be  affected,  the  rule  should 
not  apply.  And  particularly  where  no  debts  of 
the  corporation  have  accrued  subsequent  to  the 
subscription  or  purchase,  rescission  may  be  liad. 

(Ed.  Note.— For  other  cases,-  see  Corporations, 
Cent.  1^-^11  244,  246-264,  1407,  140?% ;  Dec. 


2.  COBPOBATTONS  (|  80*)— 4Saub  ow  Stock— 
Rescission— iNSoLVEircT  or  CoBPOBAiron. 
A  fraudulent  sale  by  an  insolvent  bank  of 
shares  of  its  capital  stock  may  be  rescinded  by 
the  purchaser,  though  action  in  that  behalf  is 
not  taken  until  after  a  receiver  for  thi  bank 
has  been  appointed,  where  no  great  length  of 
time  elapsed  between  the  sale  and  the  receiver- 
ship, the  purchaser  did  not  actively  participate 
in  the  management  of  the  bank,  no  want  of  dili- 
gence on  tbe  part  of  the  purchaser  in  discover- 
ing tbe  tnui  or  in  taking  steps  to  rescind  ap- 
pears, and  no  considerable  amount  of  indebted- 
ness, remaining  unpaid,  accrued  against  tbe 
bank  subsequent  to  tbe  sale. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  I|  244,  2^6-264,  1407,  1407% ;  Dec. 
Dig.  I  80.*I 

Appeal  from  carcnlt  Court,  Mercer  County. 

Bill  by  A.  Morrisey  and  others  against  C. 
L.  WiUlams,  receiver,  and  by  C.  L.  Williams, 
receiver,  against  the  Fidelity  Banking  ft 
Trust  Company  and  others.  The  cases  were 
consolidated,  and  from  the  decree,  Morrisey 
and  others  appeaL  Reversed,  and  decree  ren- 
dered. 

Ross  ft  Kahle,  of  Blnefleld,  for  appellants. 
Sanders  ft  Crockett,  of  Bluefleld,  for  appel- 
lees. 


ROBINSON,  J.  The  appeal  brings  up  for 
review  decrees  in  consolidated  causes,  styled 
as  Morrisey  et  al.  v.  Williams,  Receiver,  and 
Williams,  Receiver,  v.  FldeUty  Banking  ft 
Trust  Co.  et  aL  In  tho  first  named  cause 
Morrisey  sought,  on  tbe  ground  of  fraud,  a 
rescission  of  a  sa^e  of  bank  stock,  which  anle 
was  made  to  him  by  an  officer  of  the  bank  on 
Its  behalf  only  a  short  time  before  tbe  bank 
as  insolvent  went  into  the  hands  of  a  re- 
ceiver. Tbe  decree  therein  denies  him  relief. 
The  object  of  tbe  other  cause  was  to  enforce 
for  the  benefit  of  tbe  creditors  of  the  bank 
the  so-called  double  liability  of  the  stock- 
holders. In  it  the  receiver  has  decree  against 
Morrisey  for  an  amount  equal  to  that  of  the 
shares  of  stock  held  by  blm  under  the  sale 
that  be  sought  to  have  rescinded  in.  the  first 
named  suit  Morrisey  complains  of  the  de- 
crees against  him.  If  the  decree  in  the  first 
named  cause  must  be  reversed,  tbe  decree  in 
the  other  cause  necessarily  falls.  Clearly  if 
the  sale  of  the  stock  is  rescinded,  liability  as 
a  holder  of  the  stock  can  not  be  enforced 
against  Morrisey. 

[1,  2]  While  we  have  great  respect  for  the 
Judgment  of  the  learned  chancellor  who  de- 
cided the  causes,  we  are  of  opinion  that  the 
sale  of  tbe  stock  to  Morrisey  was  fraudulent 
in  equity  and  that  under  the  facts  and  citv 
cumstancee  api>earing  he  may  have  the  same 
rescinded.  We  are  confirmed  in  this  view  by 
the  same  chancellor's  finding  and  decree  in  a 
cause  presenting  the  same  issues  upon  vir- 
tually the.  same  facts  and  calling  for  the 
application  of  the  same  law,  as  in  tbe  Morri- 
sey Case.  That  cause  la  Scott  v.  WiUlams, 
Receiver,  82  S.  E.  611,  also  here  on  appeaU 


•Vor  otliar  cacM  *m  imm*  toplo  and  seetton  NUMBBR  In  Dm.  Dig.  *  Am.  Dig.  Key-No.  Ssrlw  *  Rsp'r  laduo 


Digitized  by 


v^oogle 


610 


82  SOUTHEASTERN  BEFORTEB 


(W.Va. 


and  to  be  decided  herewith  by  separate  mem- 
orandnm.  Scott's  Case,  demanding  on  the 
ground  of  frand  a  resd^on  of  a  sale  to  him 
of  stock  in  the  insolvent  bank,  is  the  same  as 
Morrlsey's.  It  Is  no  stronger.  Indeed  the 
one  Is  nearly  Identical  with  the  other  so  tliat 
no  practical  distinction  can  be  made  between 
them.  Yet  in  the  Scott  Case,  decided  some 
months  later  than  the  other,  the  chancellor 
decreed  a  rescission.  It  therefore  appears 
that  npon  maturer  consideration  the  chancel- 
lor most  commendably  confessed  his  error  In 
the  former  decree  in  the  Morrisey  Case.  One 
of  the  noblest  traits  of  a  Judge  Is  willingness 
to  change  his  views  when  convinced  that  they 
are  wrong. 

It  will  serve  no  practical  ptirpose  to  nar- 
rate the  evidence  in  relation  to  the  sale  of  the 
stock  to  Morrisey.  It  suffices  to  say  that  the 
facts  and  drcnmstances  point  clearly  to  the 
conclusion  that  the  bank  officer,  by  represen- 
tations which  he  knew  or  at  least  was  charge- 
able vrlth  knowing  were  false,  palmed  off  on 
Morrisey  stock  In  the  insolvent  bank,  held  by 
it  as  collateral  to  a  past  due  note,  through 
leading  him  to  believe  It  was  new.  stock,  and 
took  in  lien  of  the  same  from  Morrisey  a  good 
and  valuable  certificate  of  deposit  In  a  for- 
eign bank.  In  less  than  a  month  thereafter 
the  bank  was  forced  to  close  its  doors.  The 
certificate  of  deposit  Is  still  in  the  hands  of 
che  receiver.  In  equity  and  good  conscience 
it  mnst  be  returned  to  Morrisey. 

It  is  submitted  for  the  receiver  that  a  sub- 
scription or  purchase  of  st«ck  in  a  corpora- 
tion can  not  be  rescinded  even  for  fraud 
when  no  action  In  that  behalf  is  taken  until 
after  a  declared  insolvency  of  the  corpora- 
tion by  a  receivership,  the  rights  of  creditors 
then  having  stepped  in  as  entitled  to  superior 
consideration.  In  many  cases  this  Is  true. 
It  la  not  true  In  this  case.  The  rule  rests 
on  the  rights  of  creditors.  When  the  reason 
for  the  rule  does  not  arise,  the  rule  la  of 
course  not  applicable. 

From  the  record  It  does  not  appear  that 
the  rights  of  creditors  intervened  between 
the  time  Morrisey  took  over  the  stock  and  the 
time  the  receiver  took  charge,  a  period,  as 
we  have  said,  of  less  than  a  month.  It  does 
not  appear  that  liabilities  of  the  bank  accrued 
within  this  period  for  which  the  stockhold- 
ers would  be  liable.  We  can  not  see  that  the 
liabilities  increased  one  cent,  or  that  a  single 
new  creditor  came  In,  while  the  stock  was  in 
Morrlsey's  bands  under  the  fraudulent  sale. 
Liabilities  of  the  bank  accruing  prior  to  the 
purchase  by  Morrisey  of  the  stock  did  not 
attach  against  him  as  a  stockholder.  Our 
law  plainly  says  that  the  stockholders  are 
only  liable  for  the  liabilities  of  the  bank  "ac- 
cruing while  they  are  such  stockholders." 
Const  art  11,  sec.  6  (Code  1913,  p.  cxzl), 
Code  1913,  ch.  47,  sec.  TSalll  (sec.  8034); 
Dunn  T.  Bank,  82  S.  E.  758,  decided  at  this 
term.  Stockholders  In  banks  by  the  Issuance 
of  new  stock  to  them,  or  by  the  transfer  of  the 


stock  of  others  to  them,  do  not  assume  the  so- 
called  double  liability  as  to  debts  of  the  bank 
existing  prior  to  the  issuance  or  transfer  of 
the  stock.  They  are  liable  only  for  debts 
accruing  subsequent  to  their  acquirement  of 
the  stock.  A  transferer  of  bank  stock  re- 
mains liable  for  debts  of  the  bank  that  accm- 
ed  while  he  held  the  stock.  This  is  the  plain 
Import  of  our  law.  Similar  provisions  in 
other  states  are  so  understood.  Laws  of 
Illinois,  1889,  page  59 ;  Sbuey  v.  Holmes,  21 
Wash.  223,  57  Pac.  818.  Surely  it  would  not 
be  equity  to  allow  the  receiver  to  apply  Mor- 
rlsey's money  to  the  payment  of  creditors  of 
the  bank  to  whom  the  law  does  not  bind 
him.  Plainly  Morrlsey's  right  to  a  rescission 
Is  superior  to  the  rights  of  creditors  to  whom 
debts  were  due  from  the  bank  before  he  be- 
came a  stockholder.  They  lent  no  credit  on 
the  strength  of  his  having  stock,  either  the- 
oretically or  actually.  They  are  in  no  worse 
position  than  if  he  had  never  purchased  the 
stock.    A  rescisslpn  can  do  them  no  harm. 

While  the  general  principle  relied  on  by 
the  receiver  Is  usually 'applicable  when  a  con- 
siderable length  of  time  lapsed  between  the 
purchase  of  the  stock  and  the  demand  for  re- 
scission, yet  sound  authorities  refuse  to  apply 
it  under  such  circumstances  as  are  disclosed 
in  Morrlsey's  Case.  We  shall  not  dte  the 
cases.  The  books  readily  disclose  them. 
From  a  leading  text  the  following  Is  i>erti- 
nent: 

"In  England,  and  in  some  of  the  states  in 
this  conntr;,  it  has  been  held  that  a  aubscrip- 
tion  camiot  be  repudiated  on  the  ground  of 
fraud,  for  the  first  time,  after  the  corporation 
has  become  insolvent,  and  has  made  an  assign- 
ment or  gone  into  the  hands  of  a  receiver  or 
an  assignee  in  banlcruptcy,  even  though  the 
fraud  may  not  have  been  discovered  before  in- 
solvency, and  though  there  may  have  been  no 
laches  in  discovering  it  According  to  the  bet- 
ter opinion,  however,  this  doctrine  cannot  be 
sustained  without  qualification.  Surely,  the 
equity  of  a  person  who  has  been  induced  to 
subscribe  for  stock  in  a  corporation,  without 
negligence  on  his  part  by  the  deceit  of  its  of- 
ticers  or  agents,  and  who  has  not  been  gnUty 
of  negligence,  either  in  failing  to  discover  the 
fraud,  or  in  repudiating  his  subscriiption  after 
its  discovery,  cannot  be  said  to  be  inferior  to 
the  equity  of  persons  dealing  with  the  corpora- 
tion and  becoming  its  creditors,  and  he  should 
not  be  denied  the  ri|;ht  to  set  up  the  fraud  as 
a  defense  in  an  action  or  other  proceeding  to 
enforce  his  subscription,  merely  because  the 
corporation  has  become  insoUrent,  and  it  is 
sought  to  enforce  the  subscription  for  the  bene- 
fit of  its  creditors.  The  view  that  he  has  such 
right  is  supported  by  well-conaidered  cases, 
both  in  England  and  in  this  country.  This 
rule  should  undoubtedly  be  applied  where  no 
debts  have  been  contracted  by  the  corporation 
since  the  date  of  the  subscription."  2  Clark 
and  Marshall  on  Private  Corporations,  sec. 
473g. 

A  complete  examination  of  the  authorities 
leads  us  to  believe  that  the'  United  States 
Circuit  Court  of  Appeals  of  the  Eighth  Cir- 
cuit In  Newton  National  Bank  v.  Newbegln, 
74  Fed.  135,  20  C.  O.  A.  839,  33  L.  R.  A.  727. 
fairly  states  the  law,  wher^  it  is  said ; 

"If  a  considerable  period  of  time  has  elapsed 
since  the  subscription  was  made;    if  the  sab- 
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Bcriber  has  actfydr  participated  in  the  manage- 
ment of  the  affairs  of  the  corporation ;  if  there 
baa  been  any  want  of  diligence  on  the  part  of 
the  stockholder,  either  in  discovering  the  al- 
leged fraud,  or  in  taking  steps  to  rescind  when 
the  frand  was  discovered ;  and,  above  all.  If 
any  considerable  amount  of  corporate  indebted- 
ness has  been  created  since  the  subscription  was 
made,  which  is  outstanding  and  unpaid, — in 
all  'of  these  cases  the  right  to  rescind  should  be 
denied,  where  the  attempt  is  not  made  until  the 
corporation  becomes  insolvent.  But  if  none  of 
these  conditions  exist,  and  the  proof  of  the  al- 
leged fraud  is  clear,  we  think  that  a  stockholder 
should  be  permitted  to  rescind  his  subscription 
as  well  after  as  before  the  company  ceases  to 
be  a  going  concern." 

Now,  without  entering  Into  details,  we  may 
say  that  none  of  the  conditions  mentioned 
aboTe  as  warranting  a  denial  of  rescission, 
appear  In  Morrlsey's  Case.  No  considerable 
period  of  time  elapsed;  'Morrlsey  did  not 
actively  participate  In  the  management  of  the 
affairs  of  the  bank;  there  was  no  want  of 
diligence  on  his  part  In  discovering  the  frand 
or  in  taking  steps  to  rescind ;  and  no  consid- 
erable amount  of  the  bank's  Indebtedness  ac- 
crued while  h^  held  the  stock.  The  mere 
presence  of  Morrlsey  at  a  meeting  In  response 
to  a  hurried  call  of  the  stockholders  when 
the  bank's  falling  condition  first  became  gen- 
erally known,  can  not  bind  blm  as  partldpat- 
ing  in  the  management  of  the  affairs  of  the 
bank.  He  would  naturally  go  there  to  see 
how  things  stood.  While  there  he  In  no  way 
committed  himself  to  keep  the  stock — In  no 
way  did  that  which  would  condone  the  fraud 
practiced  on  him.  Indeed  it  Is  a  reasonable 
Inference  that  by  the  report  of  the  presi- 
dent made  at  this  meeting,  Morrlsey  first  re- 
alized that  he  bad  been  deceived  by  the  sale 
of  the  stock  to  him.  Only  a  short  time  before 
that  in  the  negotiation  of  the  sale  he  had 
been  assured  by  officers  of  the  bank  that  its 
condition  was  flourishing.  Nothing  appears 
that  would  reasonably  charge  him  with  no- 
tice to  the  contrary.  In  two  days  after  the 
meeting  the  commissioner  of  banking  closed 
the  bank.  Morrlsey  obtained  leave  to  sue 
the  receiver  for  rescission,  at  the  earliest  op- 
portunity. He  brought  his  suit  at  the  first 
Cerm  of  court  available.  What  lack  of  dili- 
gence in  taking  steps  to  rescind?  None.  As 
to  the  last  named  condition — ^tbe  accrual  of 
Indebtedness  against  the  bank — ^we  have  al- 
ready spoken.  We  have  said  that  there  is 
no  proof  of  the  accrual  of  indebtedness.  If 
any  did  accrue,  the  Inferences  from  the  proof 
of  what  business  the  bank  did  during  the 
time  tliat  Morrlsey  held  the  stock  point  to 
,    the  fact  that  the  same  was  inconsiderabla 

What  we  have  said  sufficiently  disposes  of 
the  questions  determining  the  appeal.  The 
Hecree  In  the  first  named  cause  wlU  be  re- 
versed and  a  decree  rescinding  the  sale  of 
the  bank  stock  will  be  here  entered,  The 
decree  in  the  other  cause  will  also  be  revers- 
ed in  so  far  as  it  adjudges  liability  on  the 
■core  of  this  particular  stock. 


(74  W.  Va.  636) 

SCOTT  ▼.   WILLIAMS   et   aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  30,  1014.) 

(Bi/llahtu  ty  the  Court.) 

Rktikw  on  Appeai,. 

A  case  governed  by  the  principles  enunciat- 
ed In  Morrisey  et  al.  ▼.  Williams,  Receiver,  and 
Williams,  Receiver,  v.  Fidelity  Banking  &  Trust 
Ca  et  aL,  82  S.  E.  609,  decided  herewith. 

Appeal  from  Circuit  Court,  Mercer  County. 

Bill  by  Luther  Q.  Scott  against  C.  L. 
WlUlams,  receiver,  and  others.  Decree  for 
plalntlir,  and  defendants  ai^eal    Affirmed. 

Sanders  ft  Crockett,  of  Bluefleld,  for  appel- 
lants. Boss  &  Kahle,  of  Bluefleld,  for  ap- 
pellee. 

ROBINSON,  J.  We  have  already  mention- 
ed this  case  in  the  opinion  in  the  consoli- 
dated causes  of  Morrisey  et  aL  v.  Williams, 
Receiver,  and  Williams,  Recover,  v.  Fidelity 
Banking  ft  Trust  Co.  et  aL,  82  S.  B.  509,  de- 
cided herewith.  By  reference  to  that  opinion 
the  character  of  this  case  will  be  disclosed 
and  the  principles  of  law  governing  it  found. 
The  decision  therein  controls  here.  The  de- 
cree complained  of  will  be  affirmed. 


(74  W.  Va.  604) 
ZOLSMAN  T.  TOTZ  et  aL     (No.  2364.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  SO,  1914.) 

(ByOahua  ly  the  Court.) 

1.  AOKNOWLEDGMKNT    ((    16*)— OlTIOKBS   AU- 
THORIZED   TO   TaKX— MATOBS. 

The  mayor  of  a  municipality  within  this 
state  possesses  no  legal  authority  to  take  and 
certify  acknowledgments  to  deeds  or  other  writ- 
ings; such  authority  being  limited  by  section 
3,  c.  73  (sec.  3806)  (3ode  1013,  to  the  persons 
therein  named. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  H  06-103;   Dec.  Dig.  |  16.*] 

2.  ACKNOWLEDOMENT    (|  6*)— VALIDITT. 

An  acknowledgment  to  a  trust  deed,  certi- 
fied by  an  officer  having  no  legal  authority  there- 
for, is  void  and  ineffectual  for  any  purpose. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  gg  46-«4,  56 ;  Dec.  Dig.  g  6.*) 

Appeal  from  Circuit  Court,  McDowell 
County. 

Bill  by  Bessie  Zolsman  against  Louis  Totz 
and  others.  Decree  for  defendants,  and  plain- 
tiff appeals.  Reversed,  and  injunction  rein- 
stated. 

Anderson,  Strother  ft  Hughes,  of  Welch, 
for  appellant  Strother,  Taylor  ft  Taylor,  of 
Welch,  for  appellees. 

LYNCH,  J.  The  real  question  upon  this 
review  relates  to  the  right  of  a  mayor  of  a 
municipality  to  take  and  certify  acknowl- 
edgments to  a  deed  of  trust,  a  sale  under 
which  plaintiff  sought  to  enjoin.  She  was 
at  the  date  of  the  deed  a  married  woman 


•For  oUier  cssM  ■••  nm»  tople  snd  section  NUMBER  In  Dee.  Dig.  £  Am.  Dls.  K«r-No.  Series  ft  Rep'r  Indexes 


Digitized  by 


v^oogle 


512 


82  SODTHBASTEBN  BBPOBTBB 


(W.VWL. 


Uvlng  with  her  husband.  By  bill,  and  upon 
examination  as  a  witness,  she  denies  exe- 
cution of  the  trust  and  liability  for  the  debt 
thereby  secured.  But  a  discussion  of  the 
testimony  is  unnecessary,  if  the  acknowledg- 
ment was  not  properly  certified,  for  It  Is  well 
settled  In  this  state  that,  to  bind  her,  the 
deed  of  a  married  woman  must  be  acknowl- 
edged, and  the  acknowledgment  certified  by 
an  officer  legally  authorized  for  that  pur- 
pose. Without  such  acknowledgment,  her 
deed  is  ineffectual  as  a  conveyance  of  her 
property  for  any  purpose.  Pickens  t.  Sout, 
67  W.  Va.  422,  68  S.  E.  354, 

[1,  2]  We  think  section  3,  c.  73,  Code  1918, 
limits  authority  for  the  certification  of  ac- 
knowledgments to  the  persons  therein  named. 
Section  2  directs  the  clerk  of  the  county  court 
to  record  deeds  or  other  writings  when  ac- 
knowledged for  the  purpose;  and  section  3 
requires  him  to  admit  to  record  any  writing 
as  to  any  person  whose  name  Is  signed  there- 
to, upon  the  request  of  any  person  Interested 
therein,  upon  n  certification  of  his  acknowl- 
edgment before  a  Justice^  notary  public,  re- 
corder, prothonotary,  or  clerk  of  any  court 
within  the  United  States,  or  commissioner 
within  the  same  appointed  by  the  Ooremor 
of  this  state.  It  also  prescribes  the  form  of 
such  acknowledgment.  The  mayor,  not  be- 
ing among  those  enumerated.  Is  necessarily 
excluded.  Being  without  authority,  his  cer- 
tificate is  Told  and  futile. 

Nor  Is  there  virtue  in  the  contention  based 
on  section  39,  c.  47  (sec.  2425),  wherein  it  Is 
said  a  mayor  shaU  within  the  municipality 
"havci,  possess  and  exercise  all  the  powers. 


and  perform  all  the  duties  vested  by  law  In 
a  Justice  of  the  peace."  By  subsequent 
clauses  of  the  same  section,  it  Is  evident  the 
Legislature  Intended  to  further  prescribe  and 
limit  the  Jurisdiction  and  authority  of  tbe 
mayor,  in  so  far  as  deemed  concurrent  witb 
that  of  a  justice.  Therein  it  is  declared  he 
shall  have  the  same  power  as  a  Justice  to 
Issue  attachments  in  dvll  suits,  though  tbe 
cause  of  action  arose  out  of  the  dty,  bat 
that  said  attachment  shall  be  returnable  and 
be  heard  before  some  Justice  of  his  county 
Authority  to  take  and  certify  acknowleds- 
ments  evidently  was  not  in  the  legislative 
mind  or  purpose  at  the  time  chapter  47  waa 
enacted,  because  it  had  fully  expressed  it- 
self in  its  grant  of  authority  in  the  section 
first  dted. 

This  court  In  Fleming  v.  Brvin,  6  W.  Va. 
216,  held  void  and  ineffectual  a  certiUScate  of 
acknowledgment  by  a  niayor  ot  Staunton, 
Va.,  in  October,  1863,  although  by  section  6, 
c.  48,  C!ode  1860,  "every  person  holding  the 
office  of  mayor,  recorder  or  alderman  of  an 
Incorporated  town  shall  by'  virtue  of  sach 
office  be  a  Justice  of  the  corporatlom" — lan- 
guage much  more  comprehensive  than  Mo- 
tion 39,  a  47.  As  of  OOOTBe  the  qnestlan 
of  authority  d^ends  upon  our  own  statute, 
decisions  of  other  states  servo  no  useful  pur- 
pose. 

The  deed  not  having  passed  tittle  to  tbe 
lot,  because  void  as  to  plaintiff,  the  court 
erred  In  dissolving  the  injunction.  For  tbto 
error,  we  reverse  tbe  decree  of  September 
11,  1912,  aad  xetnstate  aad  p«petuata  tb* 
I  InJoncdWL 
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HATCHBB  T.  BUSH.     (No.  48T.) 

(Supreme  Court  of  Georgia,     July  25,  1914.) 

(SyUabut  by  t&«  Court.) 

1.  FBAUDtJIJ:NT  CON-S-EYANCKB    (|  308*)— 8«»- 

nCIENCT    OF   EVIDENCS. 

Where  one  who  was  a  creditor  of  a  mother 
and  her  son  filed  an  equitable  petition  to  have 
canceled  a  deed  which  had  been  executed  by 
the  mother  and  the  son  to  another  son  of  the 
mother,  on  the  ground  that  the  same  was  fraud- 
ulent and  was  made  for  the  purpose  of  delayinx 
and  hindering  petitioner  in  the  collection  of  his 
debt,  and  upon  the  trial  of  the  case  the  evi- 
dence showed  merely  that  the  mother  and  son, 
who  were  debtors  of  the  petitioner,  had  convey- 
ed the  property  embraced  in  the  deed  to  the 
other  son  tor  a  conqlderatlon  expressed  In  the 
deed,  and  there  was  no  evidence  that  the  gran- 
tee in  the  deed  had  notice  of  the  creditor's  debt, 
or  that  the  creditor  relied  upon  his  debtors 
ownership  of  the  property  for  the  aatlBfaction 
of  his  debt,  which  was  not  reduced  to  jodgment 
antil  after  the  execution  of  the  conveyance,  and 
no  other  Indicia  of  fraud  was  shown,  the  rela- 
tionship of  the  parties  alone  appearing  as  the 
basis  for  the  petitioner's  contention  that  the 
transaction  was  fraudulent,  and  where  it  ap- 
peared also  that  the  creditor  had  given  his  con- 
sent to  his  debtors  for  tbem  to  sell  the  property 
npon  the  nnderstanding  that  they  woold  turn 
over  the  proceeds  to  him  npon  his  debt,  it  not 
being  chinned  that  the  grantee  in  the  deed  had 
notice  of  this  understanding,  the  court  did  not 
err  In  granting  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Fraadulent 
Cnnveyances,  Cent  Dig.  {{  923-940 ;  Dee.  Dig. 
1308.*]     "•  •   " 

2.  Appeal  and   Ebbob    (|   1078*)  —  Excep- 
tions Not  Uboed  in  BBixr. 

Exceptions  to  rulings  of  the  coart,  made 
In  the  bill  of  exceptions,  but  not  urged  nor  re- 
ferred to  in  the  brief  of  counsel,  will  be  treated 
as  abandoned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  4256-4261;  Dec.  Dig.  | 
107a«] 

Error  from  Superior  Court,  Orlsh  County; 
W.  F.  George,  Judge. 

Action  by  T.  E.  Hatcbw  against  T.  O.  Bush. 
Judgment  for  defendant,  and  plalntitf  brings 
error.    Affirmed. 

M.  M.  Eakes,  of  Covdele,  for  plaintlfl  Ib  er- 
ror. J.  T.  Hill,  of  Oordde,  for  defendant  In 
error. 

BECK,  J.  Judgment  affirmed.  All  the  Jos- 
tlces  concur. 

<14a  Oa.  1E3) 

GABT  T.  SECURITIES  (X>.  et  al. 
(No.  470.) 

(Supreme  Court  of  Georgia.    July  23,  1914.) 
iSyllaiut  ty  the  Court.) 

1,    X*BIAL    (S   159*)— DiBBCTION  OF  NOWSUTT. 

Under  the  allegations  in  the  petition  the 
tmrden  was  upon  the  petitioner  to  establish  her 
equitable  right  and  title  to  the  property  involv- 
ed, and,  further,  to  show  by  evidence  that  she 
had  not  been  guilty  of  laches  in  the  assertion  of 
such  right  and  title.  This  burden  she  failed  to 
carry,  and  the  court  properly  awarded  a  non- 
suit. 

[E^  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  341,  359-367;   Dec.  Dig.  §  159.*) 


2.  Appeal  and  Ebbob  (f  1047*)— Habmxe^ 

Bbbdb. 

While,  alter  a  commission  to  take  inter- 
rogatories has  been  issued,  executed,  and  re- 
turned, a  copy  of  the  interrogatories,  if  the 
original  are  lost,  may  be  established  instanter, 
no  reversal  will  result  in  this  case  for  a  re- 
fusal to  allow  the  establishment  of  a  copy  of 
certain  interrogatories  on  motion;  as  it  ap- 
pears from  the  answers  to  the  interrogatories 
proposed  to  be  established  that  the  evidence 
contained  in  the  answers,  if  it  had  been  admitr 
ted,  should  not  have  changed  the  result. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  4132,  4133.  4146-4162; 
Dec  Dig.  {  1047.»] 

8.  RnUNOB  AI  TBXAIi. 

No  material  errors  are  shown  in  the  other 
rulings  of  the  court  made  pending  the  trial. 

Error  from  Superior  Court,  Douglas  Coun- 
ty; Price  Edwaids,  Judge. 

Action  by  B.  B.  Gary  against  the  Secnrltlea 
Comj^uxf  and  others.  Jnugment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

J.  S.  James,  of  Atlanta,  for  plaintiff  In  er- 
ror. W.  T.  Roberts  and  J.  B.  Hutcheson, 
both  of  Douglasrllle,  for  defendants  In  error. 

BECK,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 

attOa.  US) 
CITIZENS'  BANK  t.  J.  IC  KENT  CO.  et  al. 

(No.  444.) 
(Supreme  0>art  of  Georgia.    July  16.  1914!) 

{BvUaiut  by  th«  0«nrt.) 

1.  (TOBPOBAXIORS  (I  244»)— IKSOLVIKOT— Li- 

ABiLiTT  or  Stockholskks. 

The  defendants  as  to  whom  the  court 
granted  a  nonsuit  had  been  stockholders  in  a 
corporation  which  had  become  insolvent,  and 
the  plaintiffs  sought  to  recover  of  these  defend- 
ants the  amount  of  the  unpaid  subscriptions  for 
the  shares  of  stock  for  which  it  was  claimed 
they  were  tndividnally  liable  under  the  charter 
of  the  corporation.  But  it  appears  that  the 
shares  of  stock  of  these  defendants  had  been 
transferred  to  other  parties  prior  to  the  fail- 
ure; and,  it  not  appearing  that  the  failure  of 
the  corporation  took  place  within  six  months 
after  the  date  of  the  transfer  of  the  stock,  the 
court  did  not  err  in  granting  the  nonsuit.  Civ. 
Code  1910,  Si  2247,  2248. 

[E^.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ||  960-977 ;  DecTbig.  {  244.*] 

2.  BxrUNos  on  Evidence. 

There  was  no  material  error  in  the  rulings 
of  the  court  as  to  the  admission  and  rejection 
of  testimony. 

Error  from  Superior  CJourt,  Tift  County; 
W.  E.  Thomas,  Judge. 

Action  by  the  Citizens'  Bank  against  the  J. 
M.  Kent  Company  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

J.  J.  Murray,  of  NsshvUle,  for  plaintiff  in 
error.  Fulwood  ft  Skeen,  B.  D.  Smith,  and 
H.  S.  Murray,  all  of  Tlfton,  for  defendants 
in  error. 

BECK,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


•For  other  eases  sea  same  tople  and  section  NUMBSSB.  In  Deo.  DIs.  A  Am.  Dig.  Ksy-No.  Seriss  *  R^'r  ladezM 
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(X*i  Oa.  U4) 

OORDAT  T.  CRAVEY  et  aL     (No.  44a) 
(Supreme  Conrt  of  Georgia.    July  16,  1914.) 

(StUaiut  by  (k«  Court.) 

1.  Bv^DE^CE  (§  143*)— Matkbialitt. 

While  certain  portions  of  the  evidence,  ad- 
mitted over  the  objection  of  the  caveators,  were 
of  slight  materiaUtr,  yet,  as  they  were  not 
entirely  immaterial  or  irrelevant,  the  court  did 
not  err  in  admitting  the  same. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  g§  424.  426-428;   Dec.  Dig.  |  143.*] 

2.  IKSTBDCTIONB. 

The  court  in  his  charge  fuUy  and  fairly 
submitted  the- issues  raised  by  the  caveat,  and 
the  portions  of  the  charge  excepted  to  were 
not  error  for  the  reasons  assigned. 

3.  Appeal  and  Ebbob  (§  1<X)5»)  —  Eethw — 

SUFFICIKNCY    OF    EVIDKNCK. 

There  was  sufficient  evidence  to  antborise 
the  verdict ;  and,  the  same  having  received  the 
approval  of  the  trial  judge,  it  will  not  be  dis- 
turbed here. 

VEi.  Note.— For  other  cases,  see  Appeal  and 
Brror^  Cent  Dig.  {|  3860-3876,  3948-3950; 
Dec.  Dig.  i  1005.*] 

Evans,  P.  J.,  and  Atkinson,  J.,  dissenting  In 
i^art 

Error  from  Snperlor  Ooart,  Turner  Coun- 
ty ;  Frank  Park,  Judge. 

Action  between  O.  B.  Gorday  and  Dicey 
Cravey  and  others.  From  the  Judgment, 
Gorday  brings  error.  Affirmed. 
•  B.  A.  Rogers,  of  Ashbum,  M.  A.  Warren, 
of  Camilla,  and  J.  H.  Tipton,  of  Sylvester, 
for  plaintiff  in  error.  Crum  &  Jones,  of  Cor- 
dele,  and  W.  T.  Williams,  of  Sycamore,  for 
defendants  in  error. 

BECK,  J.  Judgment  afDrmed.  All  the 
Justices  concur,  except  EVANS,  P.  J.,  and 
ATKINSON,  J.,  dissenting  as  to  the  third 
headnote. 

(142  Qa.  ee) 
WASHINGTON  et  al.  v.  RUDUIJ>H  et  at 
(No.  427.) 

(Supreme  Court  of  Georgia.     July  14,  1914.) 

(BvUaJnM  b»  Bditorial  Staff.) 

Appbai.  and  Ebbob  ({  1015*)  —  Nsw  Tbial  — 

Review. 

The  first  grant  of  a  new  trial  wUl  not  be 
disturbed  on  a  writ  of  error,  where  the  evidence 
does  not  demand  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3860-3876;  Dec.  Dig.  { 
1016.*] 

Error  from  Superior  Court,  Camden  Coun- 
ty;   C.  B.  Conyers,  Judge. 

Action  between  Hannah  Washington  and 
others  and  John  Rudulpb  and  others.  From 
an  order  granting  the  latter  a  new  trial,  the 
former  appeal.    Affirmed. 

S.  C.  Towuaend,  of  SL  Marys,  for  plaintifts 
in  error.  Jno.  J.  Moore,  of  Waycross,  for 
defendants  In  error. 

EVANS,  P.  J.  This  case  fails  under  the 
general  rule  that  the  first  grant  of  a  new 


trial  will  not  be  disturbed,  where  the  erl- 
dence  does  not  demand  the  verdict  Civil 
Code  1910,  {  6204;  Cox  v.  Grady,  132  Ga.  36S. 
64  S.  E.  262. 

Judgment  affirmed.    AH  the  Justices  con- 
cur. 

(142.  Oa.  67) 
TOOLBl   T.  WIREGRASS   DEVELOPMENT 
CO.    (No.  425.) 

(Supreme  Court  of  Georgia.     July  14,  1914.) 

(Byllalnu  hy  t%»  Oourt.) 

1.  Bbokebs  (!  42*)— Reoovebt  of  Cowiasioir 
—Defense— Failubb  to  CoMPtT  with  Stat- 
ute. 

Under  a  statute  passed  for  the  purpose  of 
raising  revenue,  which  provides  that  every  pier- 
son  or  firm  engaged  in  the  business  of  buying 
or  selling  real  estate  on  commission  shall  pay 
the  sum  of  $10  for  each  county  in  which  he  or 
they  may  conduct  such  business,  and  that,  be- 
fore such  persons  shall  be  authorized  to  open 
up  or  carry  on  such  business,  they  shall  go  be- 
fore the  ordinary  of  the  coun^  in  which  they 
propose  to  do  business  and  register  their  names 
and  the  business  they  propose  to  engage  in,  the 
place  where  it  is  to  be  conducted,  and  shall  then 
pay  their  tax  to  the  collector,  and  that  any 
person  failing  to  compl;^  with  the  foregoing  re- 
quirements snail  be  guil^  of  a  misdemeanor, 
but  which  does  not  provide  that  the  business 
conducted  by  such  persons  tailing  to  comply 
with  the  statute  shall  be  void  and  unenforceable, 
it  is  not  a  defense  to  a  suit  brought  by  such 
person  selling  or  buying  real  estate  on  commis- 
sion, to  i;ecover  commissions  on  sales  of  real 
estate  made  by  him,  that  he  had  failed  to  pay 
ttie  tax  and  register  as  required  by  the  statute, 
[lid.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  |  43 ;    Dec.  Dig.  {  &.*] 

2.  SUFFIOIENOT  OF  PETITION. 

The  court  erred  in  sustaining  the  demurrer 
to  the  plaintiff's  petition. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  John  F.  Toole  against  the  Wire- 
grass  Development  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

The  plaintiff,  John  F.  Toole,  brought  suit 
against  the  Wiregrass  Development  Company 
to  recover  the  sum  of  $7,500  as  commissions 
on  sales  of  real  estate  during  the  years  of 
1910  and  1911.  The  petition  alleged  in  sub- 
stance as  follows:  In  June,  1910,  the  i^ain- 
tiff  was  conducting  a  real  estate  business  at 
Macon,  Ga.  At  this  time  plaintiff  and  def  aid- 
ant began  negotiations  looking  to  the  employ- 
ment of  plaintiff  by  defendant,  to  handle  and 
sell  for  defendant  a  lot  of  town  property  at 
Pecan  City  in  Dougherty  county,  Ga.  The 
property  was  divided  into  numerous  parcels, 
and  it  was  in  the  contemplation  of  the  par- 
ties that  the  parcels  should  be  sold  separate- 
ly or  together,  and  that  it  would  probably  take 
several  months  in  order  to  complete  the  sale. 
In  August,  1910,  pursuant  to  the  negotiations, 
defendant,  through  its  prudent  and  general 
manager,  W.  E.  Aycock,  telegraphed  plain- 
tiff to  come  to  its  office  at  Moultrie,  Ga.,  to 
discuss  with  the  defendant  the  making  of  the 
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coMmeL  in  response  to  the  telegram  plaln- 
tUT  wuut  to  defendant's  office  and  came  to 
an  dgreement  with  defendant,  by  the  terms 
of  wlilch  plaintiff  was  to  move  from  Macon, 
Oa^  to  Pecan  City,  and  was  to  remain  there 
as  a  resident  salesman  and  general  agent  of 
the  defendant  company,  looking  after  and 
preaerrlng  the  lands,  Improving,  advertising, 
and  selling  the  same  as  rapidly  as  possible. 
Under  the  agreement  plaintiff  was  to  re- 
ceive no  salary  or  compensation  for  bis  serv- 
ices, except  commissions  on  the  purchase 
price  of  any  and  all  of  the  lands  sold  by  the 
company;  plaintlfTs  commissions  being  10 
per  cent  of  the  purchase  price  of  all  sales 
made  by  htm  alone  and  Independently  of  the 
efforts  of  other  real  estate  agents  and  of  de- 
fendant, and  S  per  cent  upon  any  and  all 
other  sales  of  land  made  by  the  conlpany 
while  plaintiff  continued  at  the  work.  In 
October,  1910,  plaintiff  removed  from  Macon 
to  Pecan  City  and  entered  upon  his  duties 
under  the  contract.  He  continued  to  remain 
at  Pecan  City  until  September,  1911.  During 
the  time  he  was  at  Pecan  City  he  faithfully 
discharged  his  duties  under  the  contract,  and 
vigorously  advertised  and  pushed  the  sales 
of  the  parcel  of  laud,  carefully  protected  It, 
and  remained  on  it  for  the  purpose  of  show- 
ing prospective  purchasers  over  it  and  gave 
bis  best  efforts  to  the  establishment  of  a 
post  office,  schools,  churches,  and  merchants 
in  the  town.  During  the  months  of  October, 
November,  December,  January,  and  Febru- 
ary, considerable  portions  of  the  lands  were 
sold  by  the  company  to  various  persons, 
amounting  to  about  $12,000 ;  and  in  each  in- 
stance, as  soon  as  the  sale  was  closed,  the 
defendant  paid  the  plaintiff,  in  accordance 
with  Its  contract  10  per  cent  commissions 
on  such  sales  as  were  made  by  the  plaintiff 
alone  and  5  per  cent  on  cdl  other  sales.  In 
the  course  of  his  advertising  the  lands  and 
by  correspondence,  the  plaintiff,  in  February, 
1911,  wrote  to  J.  H.  Ernest  of  Albany,  Ga., 
who  was  dealing  extensively  in  lands  in  that 
vicinity,  seeking  to  effect  a  sale  of  the  en- 
tire tract  of  land  to  him.  He  did  not  reply 
to  the  letter  in  writing,  but  soon  thereafter 
went  to  see  the  lands  and  began  to  consider 
the  purchase.  While  continuing  his  efforts 
to  sell  the  land,  W.  E.  Aycock,  the  president 
of  the  company,  notilied  the  plaintiff,  in 
April,  1911,  that  he  had  hopes  of  selling  the 
entire  remaining  portion  of  the  land  to  Ern- 
est, and  suggested  to  plaintiff  that  he  sus- 
pend further  advertisement  of  the  lands  pend- 
ing the  negotiations  vrlth  Ernest  Fending 
these  negotiations,  Aycock  consulted  with  the 
plaintiff  as  to  the  manner  of  securing  the  sale 
to  Ernest ;  and  finally,  a  short  time  thereaft- 
er, Aycock  notified  plaintiff  that  the  company 
had  succeeded  in  selling  to  Ernest  all  of  the 
projperty  then  remaining,  except  a  few  town 
lots.  The  company  did,  in  June,  1911,  sell 
to  Ernest,  or  to  him  and  his  associates,  the 
remaining  land,  and  the  price  agreed  upon 
was  $150,000.    After  the  sale  Aycock  told 


plaintiff  that  plaintiff's  commission  of  S  per 
cent  on  the  purchase  price  should  be  paid 
as  soon  as  possible,  but  that  the  purchase 
price  was  partly  on  credit,  and  plaintiff  might 
have  to  take  his  commissions  In  notes,  which 
plaintiff  agreed  to  do.  Later,  in  November, 
1911,  plaintiff  was  notified  by  Ayco<&  that 
he  would  not  be  paid  his  commis^ons  on 
the  sale  to  Ernest,  for  the  alleged  reason 
that  the  directors  of  the  company  declined  to 
authorize  payment 

Plaintiff  further  alleged:  He  did  not,  in 
the  year  1911  or  1912,  go  before  the  ordinary 
of  Bibb,  Dougherty,  or  Colquitt  county  and 
register  bis  name,  the  business  that  he  pro- 
posed to  engage  in,  and  the  place  where  It 
was  to  be  conducted,  or  pay  special  tax  as  a 
person  engaged  in  the  business  of  buying  and 
selling  real  estate  on  commission.  It  was  not 
necessary  for  him  to  do  so,  because  the  con- 
tract made  by  him  with  defendant  was  one 
of  employment  and  service,  and  not  one  of 
the  real  estate  owner  on  the  one  hand  and 
a  person  or  firm  engaged  in  the  business  of 
buying  and  selling  real  estate  on  commissions 
on  the  other,  tor  the  reason  that  plaintiff 
was  not  at  the  time  of  making  the  contract, 
or  at  any  time  during  the  execution  there- 
of, a  person  or  firm  engaged  in  the  business 
of  buying  or  selling  real  estate  on  commis- 
sion; but,  on  the  contrary,  plaintiff  was, 
during  all  of  that  time,  the  employe  of  de- 
fendant alone^  and  hla  entire  time  and  serv- 
ices were,  by  the  terms  of  the  contract,  com- 
manded by  the  defendant  alone,  and  he  was 
not  employed  by  or  rendering  service  to  any 
one  else.  The  contract  between  plaintiff  and 
defendant  was  not  audi  a  one  for  the  sell- 
ing of  real  estate  on  commission  as  is  con- 
templated by  the  tax  acts  imposing  a  tax 
on  a  person  or  firm  engaged  in  the  business 
of  buying  or  selling  real  estate  on  commis- 
sion. Further,  at  the  time  that  plaintiff 
was  engaged  in  the  execution  of  the  contract, 
he  was  an  indigent  Confederate  soldier,  who 
was  a  resident  of  this  state,  and  therefore 
was  not  subject  to  the  payment  of  the  tax, 
and,  ev«>  If  he  was  subject  to  the  tax,  the 
nonpayment  of  It  is  not  and  should  not  be 
a  legal  reason  why  he  should  not  be  en- 
titled to  his  compensation  under  the  terms 
of  the  contract 

The  defendant  demurred  to  the  x>etltion  on 
the  grounds,  among  others,  that  there  noth- 
ing was  alleged  to  show  that  Aycock  had  any 
authority,  expressed  or  Implied,  to  bind  the 
defendant  corporation;  and  that  the  plain- 
tiff could  not  recover  a  money  judgment, 
against  the  defendant ;  the  petition  showing 
that  there  was  only  an  agreement  for  a 
sale,  and  that  no  sale  had  been  finally  con- 
summated, and  not  alleging  that  the  pur- 
chase price,  or  any  portion  thereof,  had  ever 
been  paid  to  the  defendant  A  further 
ground  of  demurrer  was  that,  It  appearing 
that  the  plaintiff  had  not  complied  with  the 
law  with  reference  to  real  estate  agents  tak- 
ing a  license  to  do  business,  there  can  be  no 
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recovery  In  this  case.  The  court  sustained 
the  demurrer  on  each  and  every  ground,  and 
dismissed  the  petition.  Whereupon  the 
plaintiff  excepted. 

W.  A.  OoTlngton,  of  Uonltrle,  and  Pope  ft 
Bennet,  of  Albany,  for  plaintiff  In  error. 
Shlpp  &  Kline,  of  Moultrie,  for  defendant  In 
error. 

HILL,  J.  (after  stating  the  t&cta  as  above). 
The  plaintiff  brought  suit  against  the  Wire- 
grass  Development  Company  to  recover 
certain  commissions,  amounting  to  $7,500, 
alleged  to  have  been  earned  by  the  •  sale 
of  certain  real  estate  under  and  by  virtue  of 
a  contract  entered  Into  between  the  plaintiff 
and  the  defendant.  The  defendant  demurred 
to  the  petition  on  the  various  grounds  set  out 
in  the  foregoing  statement  of  facts.  One 
ground  of  the  demurrer  was  that  the  plaintiff 
was  not  entitled  to  recover  because  he  had 
not  complied  with  the  law  with  reference  to 
real  estate  agents  taking  out  a  license  to  do 
business  as  required  by  statute,  and  that  the 
contract  was  therefore  void  and  unenforce- 
able. The  court  sustained  the  demurrer  and 
dismissed  the  petition.  We  will  now  consider 
this  ground  of  the  demurrer. 

[1]  The  avil  Code,  1971,  provides: 
"Upon  every  person  or  firm  engaged  la  the 
business  of  buying  or  selling  real  estate  on  com- 
mission, or  as  agents  renting  real  estate,  the 
sum  of  ten  dollars  for  each  county  in  which  be 
or  they  may  conduct  said  business.  And  if 
such  person  or  firm  shall  engaee  in  auctioneer- 
ing, or  selling  property  at  public  outcry,  or  by 
auction  sales,  he  or  they  shall  also  be  liable  for 
.and  required  to  pay  the  tax  required  of  auc- 
tioneers by  section  823." 

Section  978  of  the  GlvU  Code  la  as  follows: 

"Before  any  person  shall  be  authorized  to 
open  up  or  carry  on  said  business  [as  provided 
for  m  that  article,  which  included  section  971, 
supra],  they  shall  go  before  the  ordinary  of  the 
county  in  which  they  propose  to  do  business 
and  register  their  names,  the  business  they  pro- 
pose to  engage  in,  the  place  where  it  is  to  be 
conducted,  and  they  shall  then  proceed  to  pay 
their  tax  to  the  collector.  *  •  •  Any  person 
failing  to  register  with  the  ordinary,  or,  hav- 
ing registered,  fails  to  pay  the  special  tax  as 
herein  required,  shall  be  guilty  of  a  misdemeanor 
and"  be  punished  accordingly. 

The  defendant  relies  upon  the  decision  in 
the  case  of  Murray  v.  WilllamB,  121  Ga.  63, 
48  S.  E.  686,  where  it  was  held: 

"A  physician  who  has  failed  to  register  in 
compliance  with  the  provisions  of  the  Political 
Code,  §1  1479,  1480,  cannot  recover  for  pro- 
fessional services  rendered  by  him." 

The  Murray  Case  stands  upon  a  very  dif- 
ferent footing  from  the  case  at  bar.  That 
case  was  based  upon  the  law  now  embodied 
in  the  Civil  Code  of  1910,  $S  1684,  1685,  as 
follows: 

"Sec.  1684.  Every'  person  lawfully  engaged 
in  the  practice  of  medicine  within  this  state,  be- 
fore commencing  to  practice,  shall  register  in 
the  office  of  the  clerk  of  the  superior  court  ot 
the  county  wherein  he  resides  and  is  practicing, 
or  intends  to  commence  the  practice  of  medi- 
cine, in  a  book  to  be  kept  for  the  purpose  by 
said  clerk,  his  name,  residence,  and  place  of 
birth,  together  with  his  authority  for  practicing 


medicine,  as  prescribed  In  thU  chapter.  Tl:» 
person  so  registering  stiaJl  subscribe  or  verifif, 
by  oath  or  affirmation,  before  a  person  duU' 
qualified  to  administer  oaths  under  the  laws  cc 
this  state,  an  affidavit  containing  such  facts,  and 
whether  such  authority  is  by  diploma  or  license^ 
and  the  date  of  same,  and  by  whom  granted, 
which  shall  be  exhibited  to  the  county  clerk  be- 
fore the  applicant  shall  be  allowed  to  register. 
The  county  clerk  shall  receive  a  fee  of  fifty  cents 
for  each  registration,  to  be  paid  by  the  person 
so  registering. 

"Sec.  1685.  Any  such  registered  physicis]) 
in  this  state,  who  may  change  his  residence 
from  one  county  into  another  county  in  this 
state,  shall  register  within  the  clerk's  office  of 
the  county  to  which  he  removes  and  wherein  he 
intends  to  reside  and  to  practice  medicine,  as 
provided  in  the  preceding  section." 

These  sections  of  the  Code  were  not  adopt- 
ed primarily  for  the  purpose  of  raising  rev- 
enue, as  In  the  case  of  the  tax  required  of 
real  estate  agents,  and  others,  as  we  wUl 
show  later,  but  for  the  purpose  of  regnlatlng 
the  practice  of  medldne  in  this  state.  It  was 
on  grounds  of  public  policy  and  for  the  pro- 
tection of  the  citizens  of  the  state.  These 
last-quoted  sections  are  not  in  the  same  divi- 
sion of  the  Code  as  are  the  sections  relating 
to  real  estate  agents.  In  the  Murray  Case, 
supra,  rish,  P.  J.,  said: 

"These  sections  of  the  Code  are  Intended  to 
protect  the  public  against  incompetent  and  un- 
qualified practitioners  of  medicine,  and  not  for 
raising  revenue,  and  are  therefore  prohibitory." 

The  former  sections  requiring  real  estate 
agents,  and  other  classes  of  taxpayers,  to 
register  and  pay  a  license  tax  are  revenue 
measures,  and  are  placed  under  the  title 
"Public  Revenue,"  whereas  the  latter  are 
classed  under  the  title  "Practice  of  Medicine, 
How  Regulated."  It  will  be  observed,  from 
reading  the  foregoing  sections  of  the  Code, 
that,  "before  commencing  to  practice,"  every 
person  lawfully  engaged  in  the  practice  of 
medicine  within  the  state  shall  register  In  the 
office  of  the  clerk  of  the  superior  court,  etc. 
The  clerk  shall  receive  a  fee  of  50  cents  for 
each  registration.  This  clearly  is  not  a  rev- 
enue measure,  as  in  the  other  case.  Section 
1697,  which  Is  codified  from  the  act  of  1884 
(Acts  1894,  p.  89),  expressly  provides  that,  if 
any  person  "shall  practice  medicine  or  sui> 
gery  in  this  state  in  violation  of  the  provi- 
sions of  this  article,  *  *  *  it  shall  not  be 
lawful  for  him  to  recover  compensation  for 
service  which  may  be  claimed  to  have  bees 
rendered  by  him  as  such  physician  or  siu> 
geon."  TMs  section  also  makes  a  violation  of 
the  provisions  of  the  article  a  misdemeanor 
and  punishable  as  such,  as  did  section  1491 
of  the  Political  Code  of  1893,  in  force  when 
the  decision  in  the  Murray  Case  was  render- 
ed. The  controlling  question  in  the  Instant 
case  is:  Was  the  act  of  the  plaintiff  in  sell- 
ing real  estate  on  commission,  without  hav- 
ing registered  and  paid  his  license  tax  as  re- 
quired by  law,  void;  and  is  he  precluded 
from  recovering  on  the  contract  made  with 
the  defendant  because  of  his  failure  to  reg- 
ister and  pay  the  tax  as  required  by  the 
statute? 
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In  the  case  of  Hughes  v.  Snell,  28  Okl.  828, 
115  Pac.  1105,  34  L.  R.  A.  (N.  S.)  1133,  Ann. 
Cas.  1912D,  374,  the  plaintiff  brought  suit 
to  recover  commissions  earned  on  a  sale  of 
real  estate.  The  defendants  answered  that 
the  sale  and  the  business  out  of  which  the 
same  grew  on  the  part  of  the  plaintiff  were 
prohibited  and  made  unlawful  by  Talid  ordi- 
nances of  Oklahoma  City  in  that  the  plain- 
tiffs had  failed  to  procure  a  license  to  per- 
mit them  to  engage  in  the  bnsiness  of  real 
estate  agents  or  brokers,  as  required  by  the 
ordinance,  and  therefore  the  contract  was 
Yoid  and  unenforceable.    It  was  held: 

"To  the  general  rule  that  an  act  in  violation 
of  a  statute  or  municipal  ordinance'  forbidding 
it  is  void,  there  ia  the  exception  that  when  the 
statute  or  ordinance  is  for  the  purpose  of  rais- 
ing revenue,  and  does  not  make  the  act  itself 
void,  and  the  act  is  not  malum  In  ae  nor  detri- 
mental to  good  morals." 

In  the  case  of  Vermont  Loan,  etc,  Co.  t. 
Hoffman,  6  Idaho,  876,  49  Pac.  814,  87  L.  R. 
A.  609,  95  Am.  St  Rep.  186,  it  was  said: 

"The  general  rule,  as  urged  by  appellants, 
that  a  contract  founded  on  an  act  forbidden  by 
a  statute  under  a  penalty  is  void,  although  it 
be  not  expressly  declared  to  be  so,  is  correct 
and  well  established  by  authority.    But,  in  ap- 

{)lying  the  rule,  many  courts  have  excepted  from 
ts  <q^ration  one  class  of  cases.  Viz.,  when  the 
statutory  prohibition  is  found  in  a  statute  en- 
acted for  the  purpose  of  raising  revenue  or  the 
regulation  of  traffic  or  business,  when,  unless 
it  is  manifestly  the  intention  of  the  statute  to 
make  the  contract  void,  the  court  will  treat  the 
contract  as  valid." 

In  Sutherland  on  Stat  Con.  i  836,  it  la 
■aid: 

"When  a  statute  is  for  revenue  purposes,  or  ia 
a  r^ulation  of  a  traffic  or  business,  and  not  to 
prohibit  it  altogether,  whether  a  contract  which 
violates  the  statute  shall  be  treated  as  wholly 
void  will  depend  on  the  intention  expressed  in 
the  particular  statute.  Unless  the  contrary  in- 
tention is  manifest,  the  contract  will  be  valid." 

In  the  case  of  Coates  v.  Locust  Point  Co., 
102  Md.  291,  62  Ati.  ^5,  5  Ann.  Cas.  895,  It 
was  said: 

"The  failure  of  a  hawker  and  peddler  to  take 
out  the  license  required  by  the  Code  did  not  af- 
fect the  contract  between  the  unlicensed  peddler 
and  the  purchaser  of  goods  from  him.  The 
statute  furnished  more  reason  for  such  a  con- 
tention as  that  made  by  the  appellee  than  the 
one  applicable  to  real  estate  brokers  does.  Sec- 
tion 24  (formerly  27)  of  article  56  provides  that 
'no  hawker  or  peddler  shall  buy  for  sale  out  of 
the  state,  or  buy  to  trade,  barter  or  sell, 
•  •  •  within  the  state,  any  goods,  wares,  or 
merchandise,  until  he  shall  have  first  taken  out 
a  license  for  that  purpose.'  The  penalty  pre- 
scribed by  that  statute  for  its  violation  is  the 
imposition  of  a  fine,  and  this  court  said  ^  'When 
the  law  declares  the  consequence  of  its  viola- 
tion, the  contract  can  in  no  sense  be  regarded 
as  illegal,  unless  the  law  Itself,  either  by  its 
manifest  intent  or  in  express  terms,  so  declares 
it  The  provisions  of  the  Code  referred  to 
neither  directly  nor  Indirectly  refer  to  any  con- 
sequences, save  the  payment  of  a  fine  for  a  vio- 
lation of  the  law,  and  the  failure  to  pay  such 
fine,  so  that  It  can  only  be  recarded  as  a 
revenue  measure,  and  does  not  affect  the  con- 
tract between  an  unlicensed  peddler  and  the  pur- 
chaser of  goods  from  him.'  The  statute  now  un- 
der consideration  is  to  be  found  in  article  4  of 
the  Local  Code,  applicable  to  Baltimore  city. 
Sectian  658  provide*  that  'any  person,  copart- 


nership or  firm  applying  for  the  same,  and  pay- 
ing the  sum  of  money  herein  provided,  may  ob- 
tain a  license  for  carrying  on  the  business  of 
real  estate  broker  in  the  cit^  of  Baltimore,'  etc. 
Section  659  makes  it  a  misdemeaQor  and  im- 
poses a  fine  for  carrying  on  such  business  with- 
out first  obtaining  a  Ucense  but  does  not  de- 
clare invalid  a  contract  made  by  one  who  was 
not  licensed  or  indicate  that  such  should  be  the 
result  It  would  seem,  then,  to  be  clearly  'a 
revenue  measure,'  such  as  was  spoken  of  in 
Banks  v.  McCo^er  [82  Md.  518,  34  Atl.  539, 
51  Am.  St  Rep.  478].  We  are  therefore  of 
opinion  that  the  plaintiff  was  not  precluded 
from  recovering  by  reason  of  anything  in  that 
local  law." 

In  the  case  of  Watklns  Land  Mtg.  Co.  t. 
Thetford,  43  Tex.  Civ.  App.  536,  96  S.  W.  72, 
the  plaintiff  brought  suit  to  recover  commis- 
sions for  the  sale  of  land.  The  defense  was 
that  the  plaintiff  had  not  paid  the  occupation 
tax  and, obtained  a  license  as  required,  and 
was  therefore  precluded  from  recovering  com- 
missions.   The  court 'said: 

"We  do  nqt  think  this  contention  b  sound. 
In  our  opinion  it  was  not  the  purpose  or  inten- 
tion of  the  statute,  providing  for  the  payment 
of  an  occnpation  tax  by  a  real  estate  agent  or 
broker,  to  make  such  payment  a  prereouIsUe  to 
bis  right  to  pursue  the  occupation.  The  civil 
statutes  providing  for  the  tax,  and  the  penal 
statutes,  making  it  a  misdemeanor  to  pnrsne 
the  occnpation  without  paying  the  tax,  were  en- 
acted for  the  purpose  of  providing  a  source  of 
revenue  for  the  state  ano  the  enforcement  of 
the  collection  thereof." 

In  the  case  of  Armato  v.  Dreyfns  CTez.  Oiv. 
App.)  34  S.  W.  450,  It  Is  said: 

"Assuming  that  appellee  was,  as  to  the  serv- 
ice alleged,  one  pursuing  the  occnpation  of  land 
agent,  within  the  meaning  of  the  former  article 
the  question  is  solved  by  determining  whether 
the  prohibition  contained  in  the  latter  article 
is  directed  against  the  person  or  the  business. 
It  is  plain  •  •  •  that  the  primary  object  of 
the  statute  is  to  provide  revenue,  and  tiiat  it 
was  not  its  purpose  to  repress  or  prohibit  the 
several  occupations  it  undertakes  to  license. 
The  provision  is  that  no  person  shall  pnrsne 
any  occupation  unless  he  has  such  a  receipt, 
which  means  that  the  person  is  prohibited,  and 
not  the  occupation.  No  consideration  of  public 
policy,  nor  one  looking  to  the  regulation  of 
the  business,  enters  into  tiie  statute  in  qaes- 
tion.  The  purpose  sought  to  be  observed  is  al- 
together different  It  could  with  as  much  pro- 
priety be  asserted  that  a  merchant  carrying  on 
business  under  the  same  circumstances  would 
not  be  allowed  to  enforce  payment  for  goods 
sold,  nor  a  banker  for  money  loaned.  If  the 
Legislature  intended  that  the  act  should  be  so 
far-reaching  in  its  operation,  it  would  certainly 
have  made  such  intention  clear.  The  view  is 
amply  sustained  by  authority."  ' 

See,  also,  to  the  same  effect,  Harris  v. 
Runnels,  53  U.  S.  (12  How.)  79. 13  L.  Ed.  801 ; 
Nlemeyer  v.  Wright,  75  Va.  239,  40  Am.  Rep. 
720,  and  cases  cited. 

As  stated  In  the  first  part  of  this  opinion, 
the  sections  of  the  Code  requiring  each  per- 
son or  firm  engaged  in  the  business  of  bay- 
ing or  selUng  real  estate  on  commission  are 
In  the  division  of  the  Civil  Code  under  the 
title  "Public  Revenue."  Article  1  provides 
an  ad  valorem  tax  for  the  payment  of  out- 
standing bonds  of  the  state  and  an  ad  valor- 
em tax  to  meet  approprlatlona  Then  follows 
the  provisions  that: 
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"In  addition  to  the  ad  valorem  tax  on  real 
estate  and  personal  property,  as  required  by 
the  Constitution  and  provided  for  in  the  pre- 
ceding sections,  the  following  specific  and  occu- 
pation taxes  shall  be  levied  and  collected  each 
and  overy  year,  beginning  in  1910."  Civil  Code, 
S  916. 

The  tax  Imposed  on  real  estate  dealers  fol- 
lows in  this  same  article.  It 'Is  nowhere  pro- 
vided that  a  failure  to  pay  the  tax,  or  to 
procure  the  license  and  register,  renders 
any  contract  made  by  the  real  estate  dealer 
in  violation  of  the  act  void.  The  penalty -for 
the  violation  of  the  act  Is  against  the  person 
of  the  agent,  and  not  against  his  act.  For  a 
violation  of  the  act  he  la  to  be  pnnished  as 
for  a  misdemeanor,  which  is  merely  a  means 
of  enforcing  the  payment  of  the  tax  against 
the  defaulter,  but  the  state  does  not  specif- 
ically or  by  necessary  Implication  make  con- 
tracts of  sale  between  a  dealer  in  real  estate 
violating  the  statute  and  third  persons  void 
because  of  a  failure  to  pay  the  tax.  The  act 
nowhere  declares  that  such  contracts  shall 
be  void ;  and,  unless  it  does  so  expressly  or 
by  necessary  implication,  under  the  weight 
of  authority '  the  contracts  are  valid  and  en- 
forceable. 

[2]  From  what  has  been  said,  and  the  au- 
thorities cited,  we  bold  that  the  plalntifTs 
petition  set  forth  a  good  cause  of  action,  and 
should  not  have  been  dismissed  on  demurrer. 
The  other  grounds  of  demurrer  are  without 
substantial  merit 

Judgment  reversed.  All  the  Justices  con- 
cur. 


TH0RNBDB6  v.  McBBIDB.     (No.  426.) 
<Supreme  Court  of  Georgia.     July   14,   1914.) 

Krror  trom  Superior  Court,  Montgomery 
County;    E.  D.  Graham,  Judge. 

Action  tMtween  J.  C.  Tliomburg  and  J.  A. 
McBride.  From  the  judgment,  Tbombnrg 
brings  error.     Reversed. 

Cbas.  D.  Load,  of  Mt.  Vernon,  and  W.  C. 
McAllister,  of  McBae,  for  plaintiff  in  error. 
8affold  &  Stallings,  of  Cochran,  and  L.  C.  Un- 
derwood, of  Mt.  Vernon,  for  defendant  in  error. 

Hllili,  J.  This  case  is  controlled- by  the  de- 
cision this  day  rendered  in  the  case  of  Toole  v. 
Wiregrasa  Development  Co.,  82  S.  E.  514. 

Judgment  reversed.    All  the  Justices  concur. 


<141  Oa.  193) 

TAYLOR  et  aL  V.  WEST.     (No.  486.) 
(Supreme  Court  of  Georgia.     July  26,  1914.) 

(SyUahiu  hv  the  Court.) 

1.  Landlobd  and  Txnant   (Si  86,   119*)  — 
Lease— Option   or   Renewai^Tenant  at 

SUFFEBANCE. 

The  defendants  entered  into  possession  of 
certain  lands  as  transferees  of  a  lease  executed 
by  the  plaintiff's  testator,  leasing  certain  lands 
to  tlie  lessee  for  turpentine  purposes.  The  lease 
was  for  a  period  extending  from  the  1st  of  De- 
cember, 1905,  to  "the  end  of  the  turpentine  sea- 
son 1910,"  and  gave  to  the  lessee  or  the  trans- 
ferees of  the  lease  "the  privilege  of  renewing 
said  contract  at  55.00  per  annum."    Beld,  the 


clause  last  quoted  from  the  lease  contained  an 
option  'of  renewal.  And  when  the  defendants, 
lieing  in  possession  of  the  land  at  or  about  the 
close  of  the  term  for  which  it  waa  leased,  upMt 
being  informed  by  the  agent  of  the  leaaor  uat 
the  lease  would  expire  according  to  its  terms, 
failed  to  exercise  the  option  of  renewal  until 
after  the  expiration  of  the  lease,  and  then,  aft- 
er demand  for  possession  by  the  agent  of  the 
lessor,  refused  to  surrender  possession  to  the 
lessor  or  his  agent,  they  were  tenants  at  suffer- 
ance ;  their  entry  having  been  lawful,  but  their 
continued  possession  wrongful  Crawford  ▼■ 
Crawford,  139  Ga.  394,  TI  S.  E.  557 ;  Stanley  v. 
Stembridge,  140  Ga.  750,  79  S.  B.  842 ;  18  Am. 
&  Eng.  Ene.  L.  (2d  Ed.)  692,  and  cases  there 
cited. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  U  270-275,  428-431; 
Dec  Dig.  iS  86,  119.*] 

2.  Landlobd  and  Tenant  (|  296*)— Holdino 

OveB— SVIQCABT   PaOOEEDINOa 

Under  such  circumstances  the  lessor  waa 
entitled  to  avail  himself  of  the  summary  pro- 
ceedings of  a  dispoBsesaory  warrant  to  secure 
possession  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  |i  1272-1275, 1283;  Dec. 
Dig.  §  296.*] 

3.  Landlord  and  Tenant  (J  310*)— SmotABT 
Pbocbedings— Recovebt  of  Doubuc  Rent. 

Where  such  proceedings  are  arrested  by 
the  making  of  a  counter  affidavit  and  thegiving 
of  bond  under  the  provisions  of  section  5887  of 
the  Civil  Code,  and  the  issue  made  by  the  affi- 
davit and  coimter  affidavit  is  determined  against 
the  tenant,  then  the  lessor  is  entitled  to  double 
rent,  under  the  provisions  of  section  5389. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  §8  1319,  1320;  Dec 
Dig.  i  310.*i 

4.  Review  on  Apfkai.. 

There  is  no  merit  in  the  exceptions  to  the 
court's  charge,  and  the  evidence  authorized  the 
verdict 

Error  from  Superior  Conit,  Clay  County; 
W.  C.  Worrill,  Judge. 

Action  by  J.  W.  West  executor,  against 
W.  T.  Taylor  and  others.  Judgment  for 
plalntUT,  and  defendants  bring  error.  Af- 
firmed. 

Rambo  &  Wright  of  Blakely,  for  plaintiffs 
in  error.  W.  H.  Oorr,  of  Dawson,  for  de- 
fendant in  error. 


BECK,  J.  Judgment  affirmed.,  AU  the 
Justices  concur. 

aa  Ob.  US) 
CUNNINGHAM  et  aL  v.  WATERS.    (No.  445.) 
(Supreme  Court  of  Georgia.    July  16,  1914.) 

(ByUabu*  by  the  Court.) 

1.  Appeal  and  Ebbob  (J  997*)  —  B«ti»w — 
Refcsal  to  Direct  Vebdict. 

Under  previous  rulings  of  this  court  a  re- 
fusal to  direct  a  verdict  will  not  furnish  ground 
for  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4023,  4024;  Dec  Dig.  { 
997.*] 

2.  iNSTBtrcrnoNB. 

There  was  no  error  in  the  charges  com- 
plained of,  requiring  a  reversal,  and  the  evi- 
dence supported  the  verdict. 


•For  other  caeei  see  ume  topic  ana  section  NUMBER  In  Dee.  Olg.  A  Am.  Dig.  Key-No.  Svries  t  Rep'r  Indexes 
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Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  B.  Thomas,  Judge. 

Action  by  Frank  Waters  against  R.  L. 
Cunningham  and  others.  Judgment  for  plaln- 
tltr,  and  defendants  bring  error.    Affirmed. 

W.  A.  Covington,  Q.  R.  Kline,  and  J.  D. 
McEenzie,  all  of  Moultrie,  for  plaintiffs  1q 
error.  James  Humphreys  and  W.  F.  Way, 
both  of  Moultrie,  for  defendant  In  error. 

FISH,  G.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

a«  Oa,  114) 
DENNIS  T,  GHISWOLD  et  aL    (No.  442.) 
(Supreme  Court  of  Georgia.    July  16,  1914.) 

(SyUabut  Iv  tK«  Court.) 

TBIAL  ({  139*)— DiKECTINQ  Vbbdiot. 

While  the  evidence  would  have  anthorized 
a  finding  in  favor  of  the  defendant,  yet  there 
was  some  evidence,  based  especially  on  testi- 
mony in  regard  to  admissioas  by  defendant, 
tending  to  support  the  theory  that  the  defend- 
ant did  not  have  a  deed  to  the  property  at  the 
time  of  the  death  of  the  plaintiflrg  intestate. 
In  view  of  this  fact  it  wa»  error  to  direct  a 
verdict  for  the  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Di|.^{f  332,  333,  33S-^1,  365;    Dec   Dig.  i 

Error  from  Superior  Court,  Turner  Coun- 
ty; Frank  Park,  Judge. 

Action  by  T.  H.  Dennis,  administrator, 
against  Emma  T.  Grlswold  and  others.  Judg- 
ments for  defendants,  and  plaintiff  brings  er- 
ror.   Reversed. 

J.  H.  Pate  and  Z.  Bass,  both  of  Ashburn, 
and  Haygood  &  Outts,  of  Fitzgerald,  for 
plaintiff  in  error.  Jno.  B.  Hutcheson,  of  Ash- 
bum,  and  McDonald  &  Grantham,  of  Fitz- 
gerald, tor  defendants  In  error. 


FISH,  C.  J.    Judgment  reversed. 
Justices  concur. 


All  the 


(142  Oa.  110) 

BANK  OF  STEWART  COUNTY  v.  MABDBB 

et  aL    (No.  439.) 
(Supreme  Court  of  Georgia.    July  16,  1914.) 

(ByUabiM  hy  the  Court.) 

1.  Insdbancb  (i  592*)— EioHT  to  Pbocmdb— 
FoLiAwino  Tbust  Funds. 

While  it  may  be  true  that  where  a  bolder 
of  a  policy  of  insurance,  payable,  not  to  the 
estate  of  the  insured,  bat  to  a  named  benefi- 
ciary, uses  trnst  funds  in  his  hands  in  payment 
of  the  premiums  on  the  insurance,  and  where 
the  amount  of  the  policy  upon  the  death  of 
the  insured  is  paid  to  the  beneficiary,  the  pro- 
ceeds of  the  policy  thus  paid  to  the  beneficiary 
will  be  impressed  with  a  trust  in  the  hands  of 
the  beneficiary,  and  can  be  subjected  to  the 
demands  of  the  cestui  que  trust  to  an  amount 
equal  to  the  premiums  paid,  and  while  an  of- 
ficer of  a  corporation,  such  as  a  cashier  of  a 
bank,  who  surreptitiously  used  the  funds  of  the 
corporation  in  payment  of  premiums  on  a  life 
insurance  policy,  might  be  treated,  relatively 
to  the  money  so  used,  as  a  trustee  ex  maleficio, 
nevertheless  where  an  officer  of  a  banl^  (the 
cashier  in  the  present  case),  although  he  had 
an  overdraft  on  the  books  of  the  bank,  checked 


out  other  moneys  from  the  bank  to  pay  his  in- 
surance premloms,  and  regularly  was  accustom- 
ed to  use  the  receipts  for  premiums  paid  as 
checks,  and  these  receipts  were  charged  against 
him  on  the  books  of  the  bank,  and  the^e  prac- 
tices were  known  to  other  officers  and  directors 
of  the  bank,  and.  where  subsequently  to  the 
payment  of  the  premiums  in  this  manner  the 
bank  through  proper  officials  had  a  settlement 
with  the  cashier  who  had  paid  the  premiums 
on  his  insurance  policy  in  the  manner  indicat- 
ed above,  taking  from  him  notes  to  cover  his 
overdraft  and  indebtedness  to  the  bank,  with 
the  exception  of  certain  items  overlooked,  the 
items  thus  overlooked  being  other  than  his 
checks  and  receipts  for  premiums,  the  money 
thus  paid  upon  ue  checks  of  the  cashier  and 
upon  his  receipt  for  premiums  due  on  his  pol- 
icy of  insurance,  relatively  to  the  bank  and 
its  right  to  be  reimbursed  for  the  fonds  so 
used,  was  an  ordinary  debt,  and  the  money  paid 
by  the  insurance  coomany  upon  the  policy  of 
insurance  to  the  beneficiary  named  therein  was 
not  so  impressed  with  any  trust  in  favor  of  the 
bank  that  it-  might,  in  a  suit  instituted  there- 
for, claim  the  payment  of  the  amount  of  the 
premiums  as  a  trust  fund  traced  into  the  hands 
of  the  beneficiar?. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1475;    Dec  Dig.  i  692.*] 

2.  Nonsurr. 

The  foregoing  rules  the  controlling  ques- 
tion in  the  case;  and,  upon  the  application  of 
the  principle  there  stated  to  the  evidence  offer- 
ed by  the  plaintiff,  a  nonsuit  was  properly  or- 
dered. 

Error  from  Superior  Court,  Stewart  Coun- 
ty; W.  U.  Harper,  Judge  pro  bac 

Action  by  the  Bank  of  Stewart  County 
against  S.  B.  Mardre,  administratrix,  and 
others.  Judgment  for  defendants,  and  plain- 
tifl  brings  error.     Affirmed. 

Tomlinson  Fort,  of  Roswell,  N.  M.,  and 
Little,  Powell,  Hooper  &  Goldstein,  of  Atlan- 
ta, for  plaintiff  In  error.  T.  T.  James,  of 
Lumpkin,  and  R.  1$.  Maynard,  of  Americus, 
for  defendants  in  error. 

BECK,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 

042  Oo.  US) 
PUTNEY  T.  BRYAN.    (No.  448.) 
(Supreme  Court  of  Georgia.    July  16,  1914.) 

(Byllabut  hy  the  Court.) 

1.  Executors  and  Administratoes  (8  161*)— 
Right  to  Bobbow  Monkt— Liabiutt  or 
Estate— Payment  of  Debts. 

An  administrator,  by  virtue  of  his  ap- 
pointment as  such,  has  no  legal  right  to  bor- 
row money  and  bind  the  estate  by  a  note  and 
mortgage  given  therefor,  although  the  money 
was  Dorrowed  for  the  benefit  of  the  estate. 
O'KeUy  v.  McGinnis,  141  Ga.  379,  81  S.  E.  197. 

(a)  Nor  will  the  fact  that  the  money  may  have 
been  used  tor  the  benefit  of  an  insolvent  es- 
tate to  pay  debts  give  the  lender  an  equitable 
lien  on  the  mortgaged  property  or  other  as- 
sets of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {§  614-620; 
Dec  Dig.  f  151.*] 

2.  Subbogation  ({  23*)  —  Aovanoeuentb — 
Monet  Loaned  to  Estate. 

Where  money  is  borrowed  and  used  by 
an  administrator  of  an  Insolvent  estate,  as  men- 
tioned in  the  preceding  note,  the  lender,  having 
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advanced  It  to  Um  TolmltarUy  and  withont  be- 
ing forced  to  do  ao  in  order  to  protect  any 
right  of  hig  in  the  property,  will  not  become 
subrogated  to  the  rights  of  creditors  whose 
debts  have  been  paid.  Wilkins  v.  Gibson,  113 
Ga.  81,  38  S.  B.  374,  84  Am.  St.  Rep.  204: 
Ragan  v.  Standard  Scale  Co-.,  128  Ga.  644,  58 
S.  E.  81. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  f§  60-66;  Dec.  Dig.  {  23. •] 

3.  DiSHISSAI.  ON  Deuvbbbr. 

There  was  no  error  in  dismissing  the  pe- 
tition on  demurrer. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; W.  B.  Thomas,  Judge. 

Action  by  F.  F.  Putney  against  JH.  L.  Bry- 
an, administrator.  Judgment  for  defendant, 
and  plaintiff  brings  error.     Affirmed. 

Pope  &  Bennet,  of  Albany,  and  A.  O.  Pow- 
ell, of  Atlanta,  for  plaintiff  In  error.  Bryan 
&  Bryan,  of  Moultrie,  for  defendant  in  error. 

ATKINSON,'  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(142  Oa.  U7) 

STEPHENS  V.  MATHIS.    (No.  44T.) 
(Supreme  Court  of  Georgia.    July  16,  1014.) 

(Bvlhtlm*  »y  the  Omirt.) 
1.  FoBciBUC  Entbt  ahd  Dbtairkb  (I  21*)— 

(30DNTEB  Affidavit— SuFTiciENCT. 

On  March  25,  1912,  H.  D.  Mathis  made  af- 
fidavit, under  Civ.  Code  1910,  |  5380,  that  he 
in  good  faith  claimed  the  right  of  possession  of 
certain  premises  which  were  in  the  poaBsssion 
of  J.  J.  Stephens  who  did  not,  in  good  faith, 
claim  any  right  of  possession,  and  yet  refused 
to  abandon  the  same.  Stephens,  in  order  to 
prevent  eviction,  lodged  with  the  sheriff,  on 
April  2,  1012,  a  purported  counter  affidavit,  in 
which  he  said  that  he  was  the  agent  of  his  wife, 
and  as  such  agent  was,  at  the  time,  seised  and 
possessed  in  fee  dmple  of  the  premises  describ- 
ed in  the  afiSdavit  to  evict;  "but  affiant,  as 
agent  for  Ms  wife  nor  as  an  individual,  is  not 
now  in  possession  of  said  premises;  afSant's 
said  wife,  Mrs.  J.  F.  Stephens,  in  whom  fee- 
simple  title  to  said  premises  was  vested,  sold 
said  premises  and  made  a  warranty  deed  there- 
to to  one  T.  P.  Parrish  about  six  weeks  prior 
to  issuing  and  service  of  said  affidavit  to  evict 
affiant  as  an  intruder;  that  said  Parrish  imme- 
diately took  possession  of  said  premises  under 
said  deed,  and  is  now  in  possession,  having  re- 
mained in  possession  continuously  from  said 
date  until  the  present  time."  The  sheriff  re- 
turned the  affidavit  to  the  superior  court,  where 
it  was  treated  as  a  good  affidavit  Evidence 
was  submitted  by  botn  parties,  and  a  verdict 
was  returned  for  the  plaintiff,  which  the  court 
refused  to  set  aside  on  motion  for  new  trial. 
Held,  this  was  a  proceeding  under  Civ.  Code 
1910,  {  5380,  for  the  eviction  of  an  intruder. 
The  plaintiff's  affidavit  was  in  due  form,  and  it 
was  the  duty  of  the  sheriff  to  proceed  as  pro- 
vided in  that  section,  unless  presented  with  a 
counter  affidavit  from  the  alleged  intruder, 
stating  that  he  "does  in  good  faith  daim  the 
legal  right  to  possession  of  the  said  land  or 
tenement."  The  affidavit  tendered  by  the  de- 
fendant was  not  a  compliance  with  the  statute 
either  in  form  or  substance,  and  was  insaffi- 
cient  to  present  any  issue  for  trial  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent  Dig.  S{  93-104; 
Dec.  Dig.  {  21.*) 


2.  FoBciBLE  Entkt  awd  Dktaiseb  (|  21*) — 
Sufficient  Comrna  Ajtidavit-IIeview 
ON  Afpkai^ 

Although  the  parties  proceeded  to  trial  as 
if  a  legal  affidavit  had  been  made,  and  a  ver- 
dict was  rendered  In  favor  of  the  plaintiff,  aft- 
er which  the  defendant  moved  for  a  new  trial, 
and,  after  a  judgment  overruling  it  brought  the 
case  to  this  court,  under  the  affidavit  filed  by 
him,  he  had  no  standing  in  the  superior  court 
to  contest  the  plaintiff^  right  of  possession; 
nor  has  he  any  right  in  this  court  to  obtain  a 
judgment  on  the  merits,  determining  the  valid- 
ity of  the  plaintiff's  claim  to  possession.  Ac- 
cordingly, direction  is  given  that  the  verdict  and 
judgment  be  set  aside,  the  purported  counter 
affidavit  be  dismissed,  and  the  original  affidavit 
be  returned  to  the  hands  of  the  sheriff,  that  he 
may  proceed  as  by  law  is  provided  where  no 
counter  affidavit  is  ffled. 

[Ed.  Note.— For  other  cases,  see  Fordble  E!n- 
try  and  Detainer,  Cent  Dig.  ff  93-104;  Dec 
Dig.  I  21.»J 

Ehrror  from  Superior  CJourt,  Berrien  Coun- 
ty;  W.  O.  Thomas,  JadgR 

Action  by  H.  D.  Mathis  against  J.  J. 
Stephens.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  with  direc- 
tions. 

W.  B;  Smith,  of  NashviUe,  and  J.  Z.  Jack- 
son, of  Adel,  for  plaintiff  in  error.  Knight, 
(3bastain  &  Gasklna,  ot  NashTllle,  for  defend- 
ant In  error. 

ATKINSON,  3.  Judgment  reversed,  with 
direction.    All  the  JustloeB  concur. 


(142  Ga.  1151 
PARRISH   T.   CASTLEBBRRZ  et  sL   ■ 
(No.  446.) 
(Supreme  Court  of  Georgia.    July  16,  1914.) 

(Byttabtu  hy  th»  Court.) 

1.  JUBT  (|  09*)— EXCUSINO  JlTBDB— OboUNUS. 

On  tne  trial  of  a  civil  case  a  party  has  the 
right,  in  the  selection  of  jurors,  to  have  strick- 
en from  the  panel  all  who  have  declared  an 
opinion  on  the  merits  of  the  case.  Pen.  Code 
1910,  §  859;  Haney  ▼.  Hightower  Institute, 
113  Ga.  289,  208.  88  S.  B.  7^  Justices  of  the 
Inferior  Court  v.  (Iriffln  &  West  Point  Plank 
Road  Co.,  15  Oa.  39.  '  Accordingly,  on  the  trial 
of  a  case  instituted  by  the  filing  of  a  protest  to 
the  return  of  processioners  appointed  to  mark 
the  lines  of  a  tract  of  land,  there  was  no  er- 
ror, while  selecting  the  jury,  for  the  judge  to 
excuse  a  person  on  the  panel  who  had  been 
one  of  the  processioners,  and  whose  finding  was 
under  attack,  and  substitute  therefor  another 
person  competent  to  serve  as  a  juror. 

[Eld.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  SS  438-443,  445-448;   Dec.  Dig.  %  ^.'l 

2.  BouNDABiEs  (8  35*)— EviDiNCK  to  Eotab- 

USH. 

Where  land  conveyed  by  a  deed  was  de- 
scribed as  follows:  "All  that  tract  or  parcel 
of  land  lying  in  lot  No.  381  in  the  0  Die.  of 
Berrien  county,  on  which  the  said  John  A.  Par- 
rish is  building  a  mill.  The  lines  to  run  as 
follows:  Commencing  on  the  east  line  of  said 
lot  at  the  miUpoud,  running  with  said  line  north 
to  an  agreed  and  marked  line,  thence  west  to 
opposite  halfway  millrace,  thence  south  across 
said  race  sufficiently  far  to  take  all  water  priv- 
ileges, thence  east  to  east  line,  and  thence 
north  to  starting  point  Containing  3  acres, 
more  or  less"— it  was  competent  for  the  gran^. 
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tor,  in  a  subgequent  Utieation  between  hlmeelf 
and  the  transferee  of  the  grantee,  to  testify 
that  the  boundaries  of  the  land  as  conveyed 
by  him  were  agreed  to  and  marked  oat,  asd  a 
practical  location  made  of.it. 

(a)  The  evidence  did  not  contradict  the  deed. 

rEd.  Note. — For  other  cases,  see  Bonndaries, 
Cent.  Dig.  «  ISa-lSe,  107-150,  163,  165,  1T7- 
183:   Dec  Dig.  |  35.*] 

8.    BOTTNDABIKS    (|   38»)  —  DoOlTltEWTABT   BVI- 

DBNCE— Plats. 

The  evidence  tended  to  show  that  the  plat, 
which  was  attached  to  the  protest  as  an  ezmbit, 
was  a  correct  representation  of  the  property 
conveyed,  and  there  was  no  error  in  admitting 
the  plat  in  connection  with  such  evidence. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  SS  160-162,  164,  166-176;  Dec.  Dig. 
|38.»J 

4.  Ruunos  on  Btidxnck. 

Other  rulings  of  the  conrt  upon  the  ad- 
missibility of  evidence  wer«  in  accord  with  the 
decision  of  this  court  when  the  case  was  before 
it  on  a  former  occasion.  Castleberry  t.  Par- 
lish.  135  Oa.  527,  69  S.  E.  817. 

fi.  iNOTRvcnons. 

The  excerpts  from  the  charge,  npon  which 
error  was  assigned,  stated  correct  principles 
of  law  applicable  to  the  case. 

6.  Appeal  aitd  Bbbob  (§|  1078, 1162*)— Habu- 

UESS  EBBOBr-AiaNDinNT  OF  DeCBEE. 

Upon  the  application  of  a  landowner,  lines 
around  a  tract  of  land  were  run  and  marked 
by  processioners.  An  adjoining  landowner  filed 
a  protest,  in  which  he  alleged  that  the  lines  as 
ran  by  the  processioners  were  not  the  old  Unes 
marked  anew,  bnt  that  other  lines  described 
by  him  were  the  tme  lines.  The  iury  found  a 
verdict  in  favor  of  "the  defendant,"  and  a  Judg- 
ment was  entered  that  the  lines  as  contended 
for  by  him  in  his  protest  were  troe  lines  be- 
tween him  and  the  applicant  for  the  j>roceB- 
■ioning.  later,  at  chambers  in  vacation,  on 
the  hearing  of  the  motion  for  new  trial,  filed 
by  the  appucant,  the  presiding  jud^e  so  amend- 
ed the  decree  as  to  strike  from  it  the  estab- 
lishment of  the  lines  contended  for  by  the  pro- 
teatant,  and  to  insert  in  lieu  thereof  a  judg- 
ment uat  the  lines  as  run  by  the  processioners 
were  not  established  as  the  true  lines  between 
the  parties.  Held,  that  if  the  presiding  judge 
waa  without  authority  at  chambers  to  amend 
bis  decree,  his  effort  to  do  so  was  harmless  er- 
ror as  against  the  applicant  for  processioning; 
there  bemg  no  proper  exception  to  the  form 
of  the  original  judgment 

(a)  An  erroneons  effort  to  amend  a  decree  at 
a  time  when  the  judge  was  without  Jurisdic- 
tion to  do  '80  furnished  no  cause  for  the  grant 
of  a  new  trial. 

(b)  Direction  is  given  that  so  mnch  of  the  or- 
der overruling  the  motion  for  new  trial  as  un- 
dertakes to  amend  the  original  judgment  be' 
stricken. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  If  4240-4247,  4483-4496; 
Dec  Dig.  §1  1073,  1162.*] 

7.  StTFFiciENOT  OF  ISmveycs. 

The  evidence  was  suflSdent  to  support  the 
ver£ct,  and  there  was  no  error  in  refusing  a 
new  trial. 

Error  from  Superior  Coart,  Berrien  Coan- 
ty;  W.  B.  Thomas,  Jxtige. 

Proceedings  by  A.  J.  Parrisb  against  Hen- 
ry Castleberry  and  others  to  establish  a 
boundary.  Judgment  for  defendants,  and 
plaintiff  brings  error.    AfSrmed. 


Hendricks  &  Hendricks,  of  NasbvlUe,  for 
plaintiff  in  error.  W.  D.  Bole,  of  Nashville, 
for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed,  wltb 
direction.    All  the  Jnstlces  ooncor. 


attQa.U» 
HILL  T.  HILL.    (Na  450.) 
(Supreme  Court  of  Georgia.    July  16,  1914.) 

(Syttalut  by  the  Oou/rt.) 

1.  Amendment  to  Petitios. 

There  was  no  error  in  overruling  the  de- 
murrer to  the  plaintiETs  petition,  or  in  allowing 
the  amendment  thereto. 

2.  Appeai.  and  Ebbob  (§   1170*)— Habmlebb 
Ebbob. 

While  some  of  the  rulings  of  the  court 
may  not  have  been  free  from  slight  inaccura- 
cies, none  of  them  are  such  as  to  require  a  new 
titai. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  4231-4233;  Dec.  Dig.  I 
1170.*] 

3.  SXJFFICIENCT  or  EVIDENCE. 

The  verdict  was  supported  by  the  evidence, 
and  there  was  no  error  in  overruling  the  mo- 
tion for  a  new  triaL 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W,  D.  Ellis,  Judge. 

Action  by  Jennie  HlU  against  Turner  Hill. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Danl  MacDougald,  of  Atlanta,  for  plaln- 
Ufl  in  error.  T.  J.  Ripley,  of  Atlanta,  tor 
defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(142  da.  US) 
FOX  T.  BURNS.     (No.  451.) 
(Supreme  Court  of  Georgia.     July  16.  1914.) 

(Syndbu*  hi/  th«  Court.) 

1.  Appeal  and  Ebbob  (|  750*)— AssiomnNra 
or  Ebbob— Judgment  on  Demubbbb. 

Where  in  the  bill  of  exceptions  error  is 
neither  assigned  on  the  judgment  overruling  a 
demurrer  nor  on  the  exceptions  certified  pen- 
dente lite,  the  judgment  on  demurrer  is  not 
brought  under  review. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Xrror,  Cent  Dig.  S|  3074-3083;  Dec  Dig.  | 
760.*] 

2.  Tbial  (g  296*)— Instbuotions  — Habmless 
Ebbob. 

The  evidence  was  sufficient  to  support  the 
verdict  Some  of  the  excerpts  from  the  charge 
may  not  have  been  strictly  applicable;  but, 
in  view  of  the  entire  charge,  which  fairly  sub- 
mitted the  issues,  such  error  will  be  deemed 
harmless. 

[Ed.  NoU.— For  other  eases,  see  IMal,  Cent 
Dig.  H  706-713,  716,  716,  718;  Dec  Dig.  i 
296.*J 

Error    from    Superior    Court,    Effingham 
County;   W.  W.  Sbeppard,  Judge. 
Action  between  T.  M.  Fox  and  O.  W.  Bums. 
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From  tbe  Judgment,  Fox  brings  error.    Af- 
flrmed. 

H.  B.  Strange,  of  Statesboro,  for  plaintUF 
In  error. 

BVANS,  P.  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 

(142  Ga.  I2S) 

WILLIAMS  T.  HANKS.    (No.  465.) 
(Supreme  Court  of  Georgia.     July  17.  1914.) 

(BfOdbiu  by  the  Court.) 

1.  Dkkds  ({  199*)— Trial  ({  253*)— Exectt- 
TiON— Evidence — Insxbdoiiorb  —  Foboebt 
OF  Deed. 

S.  T.  Hanks  bronght  complaint  for  land 
against  Dave  Williams.  The  title  relied  on 
by  the  plaintiff  for  a  recovery  began  with  a 
deed  from  the  defendant  to  J.  A.  Flournoy,  and 
extended  by  mesne  conveyance  to  himself.  The 
defendant  attacked,  as  a  forgery,  the  deed  pur- 
porting to  be  from  himself  to  Flournoy,  and 
testified  that  he  bought  tbe  land  from  J.  A. 
Flournoy  for  $800,  paid  the  purchase  money, 
and  received  a  deed  from  J.  A.  Flournoy  to  the 
premises;  that  he  never  signed  any  paper  ex- 
cept a  mortgage  to  J.  A.  Flournoy,  with  power 
of  aale,  dated  February  7,  1885,  which  was 
two  days  junior  in  date  to  the  pretended  deed 
from  defendant  to  Flournoy,  and  that  he  had 
lived  upon  tbe  premises  since  the  date  of  his 

5urchase  from  Flournoy,  a  period  of  30  years, 
'he  court  instructed  the  jury :  "The  case,  as 
it  now  presents  itself,  gentlemcti,  has  only 
one  issue  for  you  to  determine,  and  that  is 
whether  or  not  the  defendant  executed  the  deed 
which  has  been  introduced   in  evidence.     The 

Slaintiff  relies  on  that  deed  for  title,  and  the 
efendant  says  it  is  a  mortgage.  That  is  the 
only  issue  that  is  now  left  in  the  case  for  you 
to  pass  upon." 

Htld: 

1.  Whether  the  primary  deed  in  the  plain- 
tilTs  chain  of  title  was  a  forgery  or  not  was  a 
substantial  issue  raised  in  the  case ;  and  the 
charge  was  erroneous  because  it  confused,  if 
it  did  not  entirely  eliminate,  this  issue. 

(a)  The  relevancy  of  the  mortgage  was  to 
show  that  the  deed  upon  which  plaintifF  relied 
was  a  forgery,  inasmuch  as  it  was  not  likely 
that  J.  A.  Flournoy,  the  grantee  in  such  deed, 
-would  subsequently  take  a  mortgage  upon  the 
premises  from  the  defendant.  Under  the  cir- 
cumstances we  think  there  was  error  in  the 
■charge  sufficient  to  require  a  new  trial,  in  or- 
der that  the  issue  of  forgery  may  be  better  pre- 
sented. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  S  595-600;  Dec.  Dig.  J  19»:*  Trial,  Cent. 
Dig.  a  813-623;    Dec.  Dig.  i  253.*] 

2.  Deeds  (§  199*)— Fobokrt— Evidence. 

On  the  trial  of  the  question  of  forgery,  aa 
indicated  in  the  preceding  note,  it  was  not  com- 
petent to  prove  by  an  apent  of  the  alleged  gran- 
tee named  in  the  deed  that  the  price  asked  for 
the  land  generally  of  the  grantee  (it  appearing 
tliat  he  owned  ouier  lands  In  the  community), 
during  the  time  the  witness  was  acting  as 
agent,  was  much  under  the  actual  value  thereof. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  if  595-600;   Dec.  Dig.  §  199.*] 

3.  ASSIGNKEHTB    OT    EBBOB. 

Other  assignments  of  error  are  without 
merit,  and  not  of  such  character  as  will  require 
elaboration. 

4.  Instructions. 

The  charge  as  a  whole  in  no  way  tended  to 
relieve  the  confusion  created  by  the  erroneous 
instruction  referred  to  in  the  first  headnote. 


Error  from  Superior  Court,  Oamden  Coun- 
ty; C.  B.  Conyers,  Judge. 

Action  by  S.  T.  Hanks  against  Dare  Wil- 
liams. Judgment  for  plaintiff,  and  defendant 
brings  error.    Rerersed. 

H.  Boy  Lang,  of  Waverly,  and  Jno.  J. 
Moore,  of  Waycross,  for  plaintiff  in  error. 
S.  C.  Townsend,  of  St  Marys,  for  defendant 
In  error. 

ATKINSON,  J.    Judgment  reversed.    All 

the  Justices  concur. 


(74  W.  Va.  661) 
HENRY  T.  HENRY.    (No.  2291.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 
June  23,  1914.) 

(Bvllaitu  iy  Me  Court.) 

1.  JunoHENT  (§  903*)— Action  ok  Jxtdoicbiit 
■  —Bight  of  Action. 

To  sustain  an  action  thereon,  as  a  debt  of 
record,  a  judgment  or  decree  must  be  com- 
plete, definitive,  and  absolute.  If  it  is  discre- 
tionary with  the  court  rendering  it  as  to  its  en- 
forcement, or  is  subject  to  modification  in  such 
manner  as  to  destroy  the  apparent  right  to 
money  due  and  unpaid  which  it  purports  to 
confer,  such  right  is  not  a  debt  of  record,  and 
tbe  judgment  or  decree  does  not  sustain  the  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  Si  1722,  1723;   Dec  Dig.  {  903.*] 

2.  JrooUENT   (i    929*)— FoBBIQN  jDOOlOtKT— 

FtJix  Faith  and  (jbbdit. 

A  judgment  or  decree  which  is  not  abso- 
lute and  final  in  the  sense  above  indicated  is  not 
enforceable  in  this  state  by  virtue  of  the  feder- 
al Constitution  and  laws,  guarantedng  full  faith 
and  credit  to  judgments  in  states  other  than 
those  of  their  rendition. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cient  Dig.  i  1768;   Dec  Dig.  i  929.*] 
8.  Divorce  (§  331*)— Separate  Maintexaxcr 

— FoBEioN  Jddombnt— What  Constitutes. 
An  order  of  the  Supreme  Court  of  New 
York,  made  on  motion  in  a  suit  for  separation, 
^ot  matured  for  final  hearing,  granting  to  the 
plaintiff  alimony  pendente  lite,  and  never  in  any 
sense  carried  into  final  judgment  in  the  cause, 
is  not  enforceable  in  this  state,  even  as  to  in- 
stallments of  such  alimony  due  and  unpaid;  it 
being,  in  effect  a  mere  interlocutory  decree, 
subject  to  modification  and  vacation  by  the 
court  which  entered  it 

[Ed.  Note.-^For  other  cases,  see  Divorce, 
Cent  Dig.  ii  841,  842;    Dec.  Dig.  {  831.*] 

Error  to  Circuit  Gonit,  Mercer  County. 

Action  by  Virginia  Lee  Henry  against  John 
Randolph  Henry.  Judgment  for  defendant 
and  plaintiff  brings  error.    Affirmed. 

Woods  4  Martin,  of  Princeton,  for  plaintiff 
in  error.  Sanders  &  Crockett,  of  Bluefield, 
for  defendant  in  error. 

POFFBNBARGER,  J.  In  an  action  of 
debt  for  the  recovery  of  numerous  unpaid 
Installments  of  temporary  alimony,  ordered  to 
be  paid  weekly  by  the  defendant  herein  to 
his  wife,  the  plaintiff  herein,  during  tbe  pend- 
ency of  a  suit  for  separation,  not  divorce.  In 
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the  Supreme  Coiirt  of  New  York  for  Kings 
County,  by  the  latter  against  the  former,  the 
circuit  court  of  Mercer  county,-  trying  the 
case  In  lieu  of  a  Jury,  found  for  the  defend- 
ant, and  rendered  a  Judgment  accordant  with 
the  finding,  which  has  been  brought  here  by 
a  writ  of  error  for  review. 

Upon  the  hearing  of  tbe  motion  for  the  or- 
der requiring  the  payment  of  alimony  pen- 
dente lite  and  counsel  fees,  affidavits  of  the 
defendant  and  other  witnesses  were  read  and 
filed  in  opposition  thereto,  but  the  court,  on 
November  19,  1904,  ordered  the  defendant  to 
pay  the  plaintUF  $20  per  week  during  the 
pendency  of  the  action  for  the  support  of 
herself  and  her  children,  none  of  which  was 
ever  paid.  At  the  date  of  the  Institution  of 
tbis  action  the  allowances  so  made  aggregated 
$5,700,  and  the  interest  on  them  for  the  aver- 
age time  amounted  to  $934.80,  making  a  total 
of  $6,634.80.  The  suit  in  which  the  order 
was  made  was  not  prosecuted  to  final  decree, 
however.  Nothing  seems  to  have  been  done 
In  it  after  the  entry  of  said  order. 

In  August,  1905,  a  second  suit  for  absolute 
divorce  and  dissolution  of  the  marriage  and 
the  custody  of  their  child  was  instituted  by 
Mrs.  Henry  and  prosecuted  to  a  final  decree 
in  her  favor,  which  was  entered  October  1, 
1906. 

Recovery  was  refused  by  the  trial  court  on 
account  of  the  character  of  the  order  under 
which  the  allowances  are  claimed,  it  being 
Interlocutory  and  not  final,  and  of  the  dis- 
solution of  the  marriage  by  the  decree  In  the 
subsequent  suit  for  divorce,  not  quite  two 
years  after  the  entry  of  the  order  requiring 
the  payment  of  alimony.  Weekly  payments, 
during  the  pendency  of  the  suit,  having  been 
ordered,  It  Is  claimed,  on  the  one  hand,  that 
the  suit  is  still  pending  and  the  Installments 
accruing,  and,  on  the  other,  that  the  suit 
has  terminated  by  abandonment  or  discontin- 
uance or  by  force  of  the  dissolution  of  the 
marriage,  since  the  suit  for  separation  can- 
not consistently  be  deemed  to  be  pending  aft- 
er the  termination  of  the  marital  relation  by 
the  decree  of  absolute  divorce. 

The  defendant  seems  to  have  appeared  In 
defense  of  the  motion  for  alimony,  but  there 
is  no  proof  of  service  upon  him  of  the  order 
allowing  it,  and  he  never  made  any  defense 
to  the  later  suit  for  divorce.  He  left  New 
Tork  and  got  beyond  the  Inrlsdlctlon  of  the 
coort  Immediately  after  the  order  was  made 
in  the  first  suit,  thus  preventing  enforce- 
ment of  It  and  also  personal  service  in  the 
second  suit,  authorizing  rendition  of  a  final 
decree  for  alimony  in  that  suit  as  a  part  of 
the  decree  of  divorce.  Not  having  taken  a 
final  decree  for  alimony  in  the  separation 
suit,  Mrs.  Henry  procured  a  decree  of  divorce 
In  the  later  one  In  whidi  she  could  not  take 
a  decree  for  alimony,  because  there  was  no 
Jurisdiction  therein  for  such  a  decree  on  ac- 
count of  lack  of  either  personal  service  up- 
on the  defendant  or  appearance  by  him.  Now 
It  is  said,  she  cannot  procure  a  final  decree 


in  the  first  suit,  because  she  la  no  longer  the 
defendant's  wife. 

[1]  Such  of  these  circumstances  as  are  ad- 
verted to  In  argument  by  the  defendant  in 
error  are  relied  upon  as  tending  to  sustain 
the  view  that  the  order  could  not  be  enforced 
in  the  courts  of  New  Tork,  or  at  least,  would 
not  be,  and  is  therefore  not  enforceable  here. 
Whether  it  could  be  or  would  be  enforced 
there  is  not  conclusive  of  the  case  here.  If 
it  is  subject  to  complete  vacation  or  modifica- 
tion, so  as  to  destroy  the  apparent  right  to 
•the  alimony  already  accrued  under  It,  in 
whole  or  in  part,  no  other  court  is  bound  to 
enforce  it,  or  could  do  so  consistently  with 
sound  legal  principles.  To  enforce  It  would 
be  to  deal  with  It  as  a  Judgment  conferring 
right  to  the  money  spedfled  in  it  If  it  is 
only  conditional  or  subject  to  the  will  of  th» 
court  by  which  it  was  entered,  it  does  not 
confer  such  right;  wherefore  it  cannot  be 
treated,  in  other  courts,  as  a  Judgment.  Judg- 
ments and  decrees  are  recognized,  by  courts 
other  than  those  in  which  they  are  rendered, 
as  debts  of  record,  but  not  iinless  they  are 
final  and  complete  to  the  extent  of  vesting 
absolute  and  unconditional  right  in  the  per- 
sons in  whose  favor  they  are  made. 

"In  order  that  a  Judgment  should  be  available 
as  a  cause  of  action,  it  is  plainly  necessary 
that  it  should  be  complete  and  definitive  in  its 
nature  and  a  valid  and  subsisting  legal  obliga- 
tion. Hence  no  action  can  be  maintained  up- 
on a  merely  interlocutory  judgment  or  order." 
Black  on  Judgments,  |  058. 

To  sustain  an  action  on  it  as  upon  a  Judg- 
ment, a  decree  in  chancery  must  likewise 
direct  payment  of  a  fixed,  liquidated,  and  ab- 
solute debt  in  money.    Black,  Judg.  g  962. 

[2]  This  principle  applicable  to  actions  on 
Judgments  and  decrees  has  full  force  and  ef- 
fect In  actions  on  Judgments  and  decrees  of 
the  courts  of  sister  states,  the  benefit  of 
which  are  preserved  and  sustained  by  the 
Constitntlon  and  laws  of  the  United  States. 
In  other  words,  incomplete,  conditional,  or 
discretionary  orders,  Judgments,  and  decrees 
are  not  within  the  protection  of  the  full  faith 
and  credit  clause  of  the  federal  Constltutton. 

"Furthermore,  the  judgment  is  conclusive  up- 
on tbt!  parties  only  when  it  is  a  definitive  judg- 
ment upon  the  same  cause  of  action  upon  its 
merits.  An  interlocutory  order  upon  a  special 
appKcatioo  pending  the  suit  Is  not  concluBiTe 
upon  a  similar  application  in  an  action  in  an- 
other state.  And  the  rule  of  conclusiveness 
does  not  apply  to  a  suit  dismissed  for  alleged 
want  of  prosecution  and  never  tried  on  its  mer- 
its, because,  under  such  circumstances,  the 
cause  of  action  remains  unlitigated,  and  there 
is  in  fact  no  judgment"    Black,  Judg.  §  867. 

And  the  rule  applies  in  actions  to  enforce 
Judgments  and  decrees  for  alimony  in  states 
other  than  the  state  of  their  rendition.  Sis- 
tare  V.  Slstare,  218  TJ.  S.  1,  30  Sup.  Ct  682,  54 
U  Ed.  905,  28  L.  R.  A;  (N.  S.)  1068;  Lynde  v. 
Lynde,  181  U.  S.  187,  21  Sup.  Ct  555,  45  L. 
Ed.  810;  Page  t.  Page,  189  Mass.  85,  75  N.  B. 
92,  4  Ann.  Cas.  296;  Mayer  v.  Mayer,  164 
Mich.  386,  117  N.  W.  890,  19  U  B.  A.  (N.  8.) 
245,  129  Am.  St  Bep.  477. 
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Unlike  the  decree  in  Slstare  v.  Slstare,  re- 
lied upon  as  controlling  us  In  the  disposition 
of  this  case,  tbe  one  upon  which  this  action 
id  founded  w^s  entered  upon  a  motion  be- 
fore the  cause  was  matured  for  hearing  on 
its  merits.  In  tbe  Slstare  Case  the  unpaid 
alimony  was  permanent  alimony,  given  by 
a  final  Judgment  This  is  temporary  accord- 
ed by  a  mere  order.  The  court  held  that  a 
New  York  decree  for  permanent  alimony  Is 
not  susceptible  of  modification  so  as  to  annul 
the  right  to  money  that  has  become  due  and 
payable  under  it,  but  only  as  to  money  to  be- 
come due  under  it  in  the  future.  The  power 
of  modifioation  is  merely  prospective,  not  re- 
troactive. As  to  decrees  for  temporary  ali- 
mony, the  Slstare  Case  decides  nothing. 

[3]  The  statutory  provisions  under  which 
the  order  was  made  (section  1769,  Code  Civ. 
Proc.  N.  T.),  says  the  court.  In  which  the  ac- 
tion for  separation  or  divorce  is  pending, 
"may,  in  its  discretion,  during  the  pendency 
thereof,  from  time  to  time,  make  and  modify 
an  order  or  orders  requiring  the  husband  to 
pay  any  sum  or  sums  of  money  necessary  to 
enable  the  wife  to  carry  on  or  defend  the  ac- 
tion, or  to  provide  suitably  for  the  education 
and  maintenance  of  the  children  of  tbe  mar- 
riage, or  for  the  support  of  tbe  wife,  having 
regard  to  the  drcumstances  of  the  respective 
parties." 

A  further  provision  to  be  considered  (sec- 
tion 1771,  Code)  requires  the  court  to  "give, 
either  In  the  final  Judgment,  or  by  one  or 
more  orders,  made  from  time  to  time,  before 
final  Judgment,  such  directions  as  Justice  re- 
quires, between  the  parties,  for  the  custody, 
care,  education,  and  maintenance  of  any  of 
the  children  of  the  marriage,  and  where  tbe 
action  1b  brought  by  the  wife,  for  the  support 
of  the  plaintlCf." 

These  provisions,  read  together,  seem  to 
Indicate  that  the  order  made  on  motion  be- 
fore maturity  of  the  cause  for  final  hearing 
may  be  allowed  to  stand  as  and  for  a  part  of 
the  final  decree  or  Judgment,  and  does  so,  un- 
less set  aside  or  superseded  by  some  provi- 
sions of  the  final  Judgment,  and  so  the  New 
York  courts  seem  to  bold. 

"An  order  for  alimony,  pendente  lite.  Is  sn- 
perseded  by  the  Judgment.  Wood  v.  Wood,  7 
Lans.  204. 

"If  an  ez  parte  order  for  alimony  Is  granted, 
and  considerable  time  afterwards  a  final  decree 
is  made  in  tbe  cause,  and  before  the  notice  to 
set  aside  such  order  as  irregular,  a  motion  to 
set  it  aside  after  final  decree  will  not  be  heard." 
Longfellow  v.  Longfellow,  Clark's  Chy.  K.  240. 

The  same  case  further  declares: 

"A  final  decree  in  a  cause  disposes  of  the 
whole  cause  and  of  all  previoas  interlocutory 
questions." 

Tbe  New  York  Code  dassifles  Judgments  as 
interlocutory  and  finaL  Section  1200.  A  sub- 
sequent section  defining  interlocutory  Judg- 
ments has  been  repealed.  Section  120L  This 
leaves  the.  distinction  between  interlocutory 
and  final  decrees  lecogdlzed  In  equity  practice 


in  force.  Chamberlain  ▼.  Dempsey,  36  N.  T. 
144;  Mundorff  v.  Mundorff,  1  Hun  (N.  Y.)  41; 
Trufant  ▼.  Merrill,  37  How.  Prac.  (N.  Y.)  531. 

While  the  statute  does  not  define  interioeu- 
tory  Judgments,  the  courts  construing  it  treat 
them  as  mere  orders,  not  Judgments  at  alL 
A  decision  overruling  a  demurrer  and  a  de- 
cision of  the  general  term  afBrming  it  are  de- 
clared not  to  be  Judgments,  but  mere  orders. 
Ford  V.  David  et  al.,  13  How.  Prac.  (N.  Y.) 
193.  A  decision  disposing  of  the  case,  except 
that  a  reference  is  directed  to  take  an  ac- 
count, is  not  a  Judgment  Lawrence  v.  Loan 
&  Trust  Co.,  15  How.  Prac.  (N.  Y.)  57.  A  di- 
rection by  a  court  or  Judge,  not  contained  ia 
a  Judgment  is  an  order.  Section  767,  Code. 
An  application  for  an  order  is  a  motion.  Sec- 
tion 768.  The  entry  here  Involved  conforms 
to  the  statute.  It  neither  adjudges  nor  de- 
crees. It  simply  orders  and  was  entered  upon 
a  motion,  and  not  founded  in  terms  upon  the 
complaint.  A  motion  is  designed  to  furnish 
relief  in  the  progress  of  the  action  or  pro- 
ceeding in  which  it  was  made,  and  generally 
relates  to  procedure  only.  In  re  Jetter,  78  N. 
Y.  601;  Railroad  Co.  v.  Davis,  65  N.  Y.  145. 
Such  orders  fall  within  the  definitions  of  in- 
terlocutory Judgments  and  decrees,  over  whiCh 
courts  in  other  Jurisdictions  hare  complete 
power  and  control,  and  which  they  may  modi- 
fy or  wholly  vacate  at  any  time  before  final 
Judgment  or  decree.  In  this  state  a  court 
may  modify  or  set  aside  any  interlocutory  - 
Judgment  or  decree  entered  by  it  after  the 
.close  of  the  term  or  at  any  time  before  it  has 
been  carried  into  final  Judgment  or  decree. 
Rhelms  v.  Ins.  Co.,  39  W.  Ya.  672,  20  S.  B>. 
670;  Clarke  v.  Railroad  Co.,  89  W.  Va.  732, 
20  B.  B.  696;  Bleme  v.  Ray,  87  W.  Va.  571, 
16  S.  B.  804.  Such  seems  to  be  the  law  in 
New  York.  Moore  v.  Merritt  9  Weud.  482, 
holding  that  an  officer  having  power  to  make 
an  order  has  power  to  revoke  it  See,  also, 
Blgelow  V.  Heaton,  2  How.  Prat  (N.  Y.)  207. 
An  order  directing  payment  of  counsel  fees 
and  alimony  pendente  lite  was  held.  In  Nichols 
V.  Nichols,  12  Hun  (N.  Y.)  428,  not  conclusive 
of  right  to  accrued  and  unpaid  installments. 
The  plaintiff,  in  whose  favor  the  order  had 
been  made,  in  a  suit  for  separation,  later  be- 
gan an  action  for  divorce  in  Connectlcat,  and 
then  applied  for  a  subsequent  order  In  New 
York  to  compel  payment  of  the  accrued  and 
unpaid  alimony,  and  the  court  held  the  order 
granting  it  should  be  vacated  and  all  pro- 
ceedings stayed  in  the  New  York  suit 

Oqr  conclusion,  in  view  of  the  New  York 
statutory  provisions  and  their  Interpretation 
by  the  courts  of  that  state,  is  that  the  order 
awarding  the  temporary  alimony  Is  wholly 
discretionary  as  to  its  enforcement  with  the 
New  York  court,  and  may  be  by  it  wholly  set 
aside  80  as  to  destroy  the  right  to  the  ac- 
crued and  unpaid  Installmeots,  wherefore 
there  Is  no  right,  in  the  courts  of  this  state, 
to  enforce  It  Likely  tbe  New  York  court 
would  not,  under  the  circumstances,  set  it 
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aside;  bnt  that  la  not  the  test    It  is  a  ques- 
tion of  Its  power  and  authority  over  It 

Agreeably  to  this  conclnsion,  the  Judgment 
-complained  of  will  be  affirmed. 

LTNCH,  J.,  absent 


<M  W.  Va.  667) 

STATB  ▼.  DAVIS.    (No.  2817.) 

(Supreme  Court  of  Appeals  of  West  Virgiida. 
June  30,  1914.) 

fBvilaJM*  by  the  Oavrt.) 

1.  CBrMiwAi,    Law   (f  404*)— Evidencb— Ad- 

laSSIBIUTT. 

Otlier  evidence  tending  in  appreciable  de- 
gree to  connect  defendant  tberewitn,  it  was  not 
«rror  to  admit  evidence  of  the  finding  by  a  wit- 
ness on  defendant's  premises  of  an  empty  shell 
with  ru9ed  edges,  of  a  certain  gauge,  used  in 
loadin^;  sliotguns,  the  other  evidence  tending 
to  prove  recent  possession  by  him  of  four  shells 
loaded  with  shot  and  steel  balls,  and  threats 
by  defendant  to  kill  one  Reed,  who  was  in  com- 
pany with  deceased  when  killed,  such  shot  and 
balls  being  like  those  found  in  the  body  of  de- 
-ceased  after  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  H  873,  891-89S,  1457;  Dec. 
Dig.  }  404.»]  "    "        • 

2.  Ckiminal  Law  (J  398»)— Bbst  and  Skcon- 

DABT  EVIDKNCX— DXMONSTBATITX  EVIDENCK. 

The  rule  of  best  and  secondary  evidence, 
applicable  to  instruments  of  writing,  is  not  gen- 
erally, it  ever,  applicable  to  instruments  em- 
ployed, or  to  the  clothing  or  other  articles  con- 
nected with  a  homicide,  and  the  trial  court  com- 
mitted no  reversible  error  in  permitting  the 
witness  who  found  the  empty  shell  on  deceas- 
ed's premises  to  describe  toe  shell  and  its  con- 
dition when  found,  without  producing  the  shell 
found,  and  delivered  by  him  to  the  aberiff. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Low,  Cent  Dig.  §|  879-886;   Dec.  Dig.  {  39a*] 

8.  HoviciDK  ({  888*)  —  Habmlub  Euob  — 

Admission  or  Evidence. 

Evidence  of  defendant's  threat  against  the 
property  of  another  in  connection  with  a  threat 
made  against  the  one  at  whom  the  fatal  shot 
-may  have  been  aimed  does  not  constitute  re- 
versible error. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
<3ent  Dig.  %%  709-713;  Dec  Dig.  i  338.*] 

A.  Cbiuinal  Law  ({  1170%*)— Habmlbbs  Eb- 
BOB— Examination  of  Witnesses. 

The  propounding  of  questions  by  the  pros- 
ecuting attomejr,  on  cross-examination  of  a 
prisoner  on  a  trial  for  homicide,  suggestive  of 
other  crimes  committed  by  him,  objections  to 
which  sre  promptly  sustained  by  the  trial 
court,  and  to  which  no- answers  are  required  or 
«iven,  and  no  comments  of  counsel  allowed 
thereon,  does  not  constitute  reversible  error. 
Distinguishing  State  v.  Sheppard,  49  W.  Va. 
J582,  89  8.  B.  676. 

[Bd.  Not«.— For  other  cases.  See  Criminal 
Law,  Cent  Dig.  H  S12»-3135;  Dee.  Dig.  | 
1170%.*] 

6.  Cbihinai.  Law  (Si  823,  1172*)— Habkubs 

EbSOR— INSTBUCTIONS. 

An  instruction  to  the  Jury  bssed  on  the 
theory  of  homicide  by  lying  in  wait,  with  a 
deadly  weapon,  and  telling  the  Jury  that  in  such 
cases  it  is  not  necessary  to  show  that  the  msJ- 
ice  existing  in  the  heart  of  the  prisoner  at  the 
time  of  the  killing  was  directed  against  the  de- 
ceased, is  not,  when  properly  construed,  an  as- 


sumption of  the  fact  of  malice,  so  as  to  consti- 
tute reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  Si  1992-1995,  3128,  3164-3163, 
8169;   Dec.  Dig.  Is  823,  1172.*] 

6.  Cbiminai.  Law  (S  822*)  —  Instbuotions — 
constrdction. 

Nor  will  such  an  instruction  constitute  re- 
versible error,  because  it  concludes  by  telling 
'the  jury  if  they  find  defendant  guilty  of  the 
homicide,  by  lying  in  wait,  with  a  deadly  weap- 
on, they  must  find  the  prisoner  guilty  of  mur- 
der in  the  first  degree.  Such  instrnction  prop- 
erly construed  means  simply  that  homicide  so 
committed  constitutes  murder  in  the  first  de- 
gree, and  that  it  is  the  duty  of -the  Jury  on 
their  oaths  to  so  find,  but  it  does  not  invade 
the  province  of  a  Jury  nor  deprive  them  of 
their  right  or  duty  under  the  statute  to  fix  by 
their  verdict  the  degree  of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  18  1990,  1991, 1994,  1995,8158; 
Dec.  Dig.  i  822.*] 

7.  Cbikinal   Law    (8   822*)— iNBTBUCnoNa— 
CONSTBUOTION— Abbibact  Pbopositionb. 

Instructions  numbered  4  and  5,  given  at 
the  instance  of  the  State,  being  the  same  as  in- 
structions 3  and  5,  approved  in  State  v.  Abbott 
64  W.  Va.  411,  62  ST  E.  693,  when  read  and 
considered  in  connection  with  all  the  other  in- 
structions to  the  Jui^,  do  not  violate  the  rule 
of  our  dedsions  against  propounding  abstract 
propositions  to  the  Jury  without  any  reference 
to  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  tt  1990,  1991,  1994,  1995, 
3158;   Dec.  Dig.  {  822.*] 

8.  Cbiuinai.  Law  (S  889*)— Foku  or  Vbbdiot 
— Obal  DinEorioN. 

An  oral  direction  by  the  court  to  the  Jury, 
after  returning  a  verdict  of  guilty  as  charged 
in  the  indictment,  to  return  to  their  room  and 
find  the  degree  ot  the  crime,  is  not  violative  of 
the  statute^  nor  does  such  direction  of  the 
court  constitute  reversible  error. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  2109,  2110,2112;  Dec.  Dig. 
S  889.*] 

Error  to  Circuit  Court  Raleigh  County. 

William  Davis  was  convicted  of  murder 
In  the  first  degree,  and  brings  error.  Affirm- 
ed. 

File  ft  File  and  Dunn  ft  Anderson,  all  of 
Beckley,  and  W.  R.  Thompson,  of  Hunting- 
ton, for  plaintiff  In  error.  A.  A.  Lilly,  Atty. 
Oen.,  John  B,  Morrison  and  J. .  Bw  Brown, 
Asst  Attys.  Gen.)  and  J.  W.  Maxwell,  of 
Beckley,  for  the  State. 


MILLER,  P.  [1]  indicted  and  convicted 
of  murder  in  the  first  degree,  the  first  error 
assigned  by  defendant  is  that  the  court  per- 
mitted the  State  to  prove  by  the  witness 
Lilly  the  finding  of  an  empty  shell  near  de- 
fendant's home  about  fifteen  hours  after 
the  homicide,  and  from  which  the  load  had 
been  removed,  evidenced  by  the  ruffled  edge 
of  the  shell,  and  which  had  never  snapped 
or  fired,  the  primer  having  also  l)een  left  In 
the  cap ;  and  to  also  prove  by  him  that  un- 
loaded shells  with  primer  and  cap  can  be 
bought,  but  which  do  not  show  raffled  or  torn 
edges,  as  this  one  did;  and  also  and  in  the 
same  connection,  and  without  the  production 
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of  the  sbell  fonnd  and  delivered  by  the  wit- 
ness to  the  sheriff  or  his  deputy,  to  exhibit 
to  the  jnry  another  shell,  which  the  witness 
said  was  like  the  shell  found  on  the  defend- 
ant's premises. 

The  finding  of  the  shell  and  Its  condition 
were  eyldeutly  admitted  as  circumstances 
tending  to  connect  defendant  with  the  hom- 
icide and  to  account  for  the  character  of 
the  leaden  shot  and  steel  balls  found  in  the 
body  of  the  deceased,  the  steel  balls  accord- 
ing to  the  evidence  being  such  as  are  found 
In  ball-bearing  bicycles. 

A  witness  Haley  testified  that  the  defend- 
ant about  two  months  before  the  homicide 
had  exhibited  to  -him  four  shells,  stating 
that  they  were  loaded  with  steel  balls  tak- 
en from  an  old  bicycle;  that  defendant  had 
given  him  one  of  the  balls,  which  he  bad  car- 
ried for  a  while,  and  had  then  put  it  in  his 
trunk  where  he  had  kept  it  until  a  week  or  so 
after  the  shooting ;  that  in  the  same  conver- 
sation defendant  bad  told  him  that  two  of 
the  shells  were  to  kill  Sid  Reed,  and  the 
others  to  shoot  the  front  glass  out  of  Mont 
Manklnsi'  store.  It  is  objected  that  the  shell 
found  on  the  defendant's  premises  was  not 
sulliclently  connected  with  defendant  with 
reference  to  the  time,  place  and  circumstance 
of  the  homicide  so  as  to  render  it  compe- 
tent evidence,  and  moreover,  that  the  shell 
which  the  witness  Lilly  exhibited  was  not 
the  sbell  found,  and  therefore  not  the  best 
evidence  of  the  fact  of  finding  it,  or  the  con- 
dition when  found,  and  that  no  reason  be- 
ing given  for  not  producing  the  shell  found 
and  delivered  to  the  sheriff,  the  use  by  the 
witness  of  the  one  in  place  of  the  other  to 
illustrate  his  testimony  was  Improper,  and 
reversible  error. 

We  think  the  finding  of  the  shell  and  its 
condition  when  found  being  so  nearly  con- 
nected in  time,  place  and  circumstance  with 
the  homicide,  and  in  connection  with  other 
evidence,  tended  in  such  an  appreciable  de- 
gree to  connect  the  prisoner  with  the  shell 
itself  as  to  render  the  evidence  admissible. 
Of  Course  these  facts  were  but  circumstances, 
but  they  were  very  Important  facts  in  the 
chain  of  circumstances  developed  in  the  ev- 
idence, tending  to  connect  the  prisoner  with 
the  crime.  Of  course  it  is  possible,  as  sug- 
gested, that  the  shell  found  had  been  placed 
on  defendant's  premises  by  some  one  else, 
but  the  Jury  would  consider  this  possibility 
in  connection  with  the  other  evidence. 

In  support  of  bis  contention  that  the  pris- 
oner was  not  sufficiently  connected  with  the 
shell,  and  because  of  the  lapse  of  time  inter- 
vening, his  counsel  rely  on  McBride  v.  Com., 
05  Va.  818,  824,  30  S.  B.  454.  In  that  case 
it  was  decided  that  the  fact  of  the  finding  of 
a  piece  of  rope  on  the  premises  of  one  jointly 
Indicted  with  the  defendant  was  not  compe- 
tent to  support  the  theory  of  the  Common- 
wealth that  It  was  used  by  the  prisoner  in 
carrying  the  body  of  the  deceased  to  the 
place  wber«  it  was  found.    As  the  court  in 


that  case  observed,  there  was  not  the  slight- 
est evidence  connecting  th£  prisoner  with 
this  rope,  nor  any  evidence  showing  or  tend- 
ing to  show  the  use  of  a  rope,  nor  did  any 
of  the  facts  proven  show  or  tend  to  show 
that  any  rope  had  been  used  by  any  one  to 
convey  the  body  to  the  place  where  it  was 
found  concealed  in  the  bushes,  a  long  dis- 
tance from  the  place  where  the  rope  was 
found.  Here  we  have  a  case  where  the  de- 
ceased was  killed  with  leaden  shot  and  steel 
balls  of  the  same  kind  proven  to  have  been 
in  the  possession  of  the  prisoner  but  two 
weeks  before  the  homicide,  and  which  facts, 
taken  in  connection  with  evidence  of  his 
threats  to  kill  Reed  with  shots  of  the  same 
character,  constitute  evidence  strongly  point- 
ing to  the  guilt  of  the  accused.  We  think 
there  can  be  no  doubt  in  the  world  of  the 
admlsBlbility   of  this   evidence. 

[2]  The  other  point  made  against  this  evi- 
dence is  that  the  shell  used  by  the  witness  to 
illustrate  Ills  testimony  was  not  the  best  evi- 
dence. The  rule  relating  to  best  and  secon- 
dary evidence,  applicable  in  the  case  of  con- 
tracts in  writing  or  other  written  instru- 
ments, is  not  generally  applicable  on  a  trial 
for  homicide,  to  Instruments  employed,  or 
the  condition  of  the  clothes  or  other  articles 
connected  therewitlL  As  a  general  rule  such 
articles  need  not  be  produced  in  court,  but 
may  be  described.  Underwood  v.  Common- 
wealth, 119  Ky.  384,  84  S.  W.  310;  Jones  on 
Evidence  (2d  Ed.)  244.  The  authorities  re- 
lied upon  by  prisoner's  counsel  in  support  of 
his  proposition,  including  State  v.  Lowry,  42 
W.  Va.  205,  208,  24  S.  EX  561,  are  therefore 
inapplicable.  They  show  that  the  rule  in- 
voked is  applicable  generally,  if  not  exclu- 
sively, to  Instruments  of  writing.  If  the 
prisoner  had  desired  to  controvert  the  accu- 
racy of  the  description  of  the  shell  found  he 
could  easily  have  summoned  the  sheriff,  to 
whom  it  was  delivered,  and  shown  by  him 
the  fact  of  his  possession  and  the  condition 
of  the  shell. 

[3]  The  next  point  of  error  is  that  it  was 
not  proper  to  admit  the  evidence  of  the  wit- 
ness Haley  as  to  the  alleged  threat  of  the 
prisoner  to  shoot  the  glass  out  of  Manklns' 
store.  Of  course  this  threat  was  not  in  it- 
self evidence  of  defendant's  threat  against 
Reed,  or  the  deceased,  but  it  was  a  part  of 
the  same  conversation,  and  if  a  motion  had 
been  made  to  strike  out  the  particular  part 
relating  to  the  shooting  of  the  glass  out  of 
the  store,  no  doubt  it  would  have  been  strick- 
en out  But  we  do  not  see  that  it  was  mate- 
rial or  prejudicial.  The  Jury  would  not  have 
convicted  the  prisoner  of  the  homicide  be- 
cause of  this  evidence  of  his  threat  against 
the  property  of  another.  If  it  could  have 
had  any  effect  it  simply  showed  the  evil  mind 
and  intent  of  the  prisoner,  in  connection  with 
the  threat  against  Reed.  We  see  no  prejudi- 
cial error  in  the  admission  of  this  evidence. 
Wharton  on  Homicide,  935,  and  Wharton's 
Criminal  Evidence  (10th  Ed.)  section  910,  do 
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not  support  tbe  contentlonB  of  defendant's 
coonsel  on  thla  proposition. 

[4]  Tbe  third  point  of  error,  urged  in  con- 
nection with  defendant's  motion  for  a  new 
trial,  Is  that  couns^  for  the  State,  on  cross- 
examlnation  of  the  prisoner,  propounded  to 
him  certain  questions  Imputing  other  crimes 
committed  by  him,  as  to  all  of  which  ques- 
tions it  is  conceded  the  court  promptly  sus- 
tained the  objections  of  the  prisoner's  coun- 
sel, and  the  witness  was  not  required  to  an- 
swer. We  see  no  reversible  error  In  this.  No 
such  case  Is  here  presented  as  In  State  r. 
Sheppard,  48  W.  Va.  582,  598,  29  8.  B.  676. 
In  that  case  the  court  permitted  answers  to 
sach  questions  and  comments  of  counsel 
thereon.  Tbe  prosecutor  should  not  have 
asked  these  questions,  but  when  the  court 
properly  ruled  on  them,  all  was  done  that 
could  be  done  to  correct  the  error.  If  trial 
courts  could  be  required  to  set  aside  verdicts 
for  such  errors  of  counsel  few  cases  would 
ever  reach  an  ending. 

[5]  Tbe  fourth  point  relates  to  the  giving 
of  State's  instruction  numbered  3.  The  criti- 
cisms of  this  instruction  are,  (a)  that  it  as- 
sumes the  fact  and  existence  of  malice  in  the 
heart  of  the  prisoner  at  the  time  of  the 
homicide,  and  that  It  was  directed  against 
the  deceased;  (b)  that  though  submitting 
to  the  Jury  the  sole  question  of  the  guilt  or 
innocence  of  the  accused,  it  then  tells  them 
if  found  guilty  they  musi  find  the  prisoner 
guilty  of  murder  in  the  first  degree. 

When  fairly  considered  we  do  not  think  the 
instruction  properly  subject  to  the  first  criti- 
cism. It  we  paraphrase  it  by  placing  the  last 
clause  first,  it  will  be  clearly  manifest  that 
the  fact  of  malice  was  not  assumed,  thus: 
"If  the  Jury  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  prisoner, 
on  tbe  morning  of  the  homicide,  was  lying  in 
wait,  with  a  deadly  weapon,  to  kill  Reed  and 
by  mistake  killed  Davis,"  which  of  course 
would  necessarily  show  malice,  then  it  would 
not  be  "necessary  to  show  that  the  malice 
existing  in  the  heart  of  the  prisoner  at  the 
time  of  the  killing  was  directed  against  the 
deceased."  This  would  certainly  be  a  cor- 
rect statement  of  the  law,  and  this  was  plain- 
ly what  the  court  intended,  and  what  in  con- 
nection with  all  the  other  instructions  given 
the  Jury  would  naturally  understand  was  the 
intention  of  the  court.  The  first  part  of  tbe 
instruction  stated  abstractly  would  no  doubt 
be  error,  but  qualified  as  it  Is  by  what  fol- 
lows we  do  not  think  it  misleading,  or  that 
it  can  be  said  to  have  assumed  the  fact  of 
malice.  State  v.  Allen,  45  W.  Va.  65,  75,  SO 
8.  B.  209.  Where;  however,  the  facts  assum- 
ed in  an  Instruction  are  admitted  or  clearly 
and  conclusively  proven  the  assumption  there- 
of hi  an  instruction  is  harmless  error,  and  not 
ground  for  reversal,  which  is  the  converse  of 
the  proposition  stated  in  point  11  of  the 
syllabus  of  State  v.  Robinson,  20  W.  Va.  713, 
43  Am.  Rep.  799,  and  point  1  of  the  syllabus 
In  State  v.  Dickey,  46  W.  Va.  319,  33  S.  B3. 


231,  and  the  proposition  we  assert  is  afilrmed 
by  the  4th  point  of  the  syllabus  in  State  v. 
Douglass,  28  W.  Va.  297. 

[I]  The  supposed  error  in  the  use  of  the 
word  "must"  In  this  instruction  is  especially 
urged.  It  is  contended  that  telling  the  Jury 
that  they  mutt  find  the  prisoner  guilty  of 
murder  in  the  first  degree  was  an  invasion 
by  the  court  of  ttie  province  of  the  Jury,  and 
of  the  rights  of  the  prisoner  under  section  19, 
chapter  159,  serial  section  5595,  Code  1913, 
to  have  the  Jury  and  not  the  court  fix  the  de- 
gree of  the  crime.  No  one  would  contend  for 
a  moment  we  suppose  that  if  such  is  the  fair 
Interpretation  of  the  instruction  it  would  not 
be  error.  But  taking  it  in  connection  with  all 
the  other  instructions  given  on  behalf  of  the 
State  and  the  prisoner  we  do  not  think  the 
use  of  this  word  rendered  the  instruction 
bad.  Instructions  making  use  of  this  word  in 
the  same  connection  in  homicide  cases  have 
been  approved  by  this  court  In  State  v.  Cain, 
20  W.  Va.  679 ;  State  v.  Kelllson,  66  W.  Va- 
691,  698,  47  S.  EL  168,  and  State  v.  ClUTord, 
59  W.  Va.  1,  62  S.  B.  981.  Considered  in  con- 
nection with  all  the  other  instructions,  or 
even  abstractly,  we  are  quite  confident  the 
Jury  were  not  misled  to  believe  that  they  were 
thereby  deprived  of  their  right  and  duty  un- 
der the  statute  to  fix  the  degree  of  the  .crime. 
That  the  instruction  did  no  more  than  tMl 
them  that  if  they  found  the  facts  to  be  as  as- 
sumed the  prisoner  was  guilty  of  first  degree 
murder,  and  that  It  was  their  duty  under 
their  oaths  to  find  him  so  guilty,  is  plainly 
manifest  from  the  language  employed.  Tbe 
court  bad  clear  right  to  go  this  far.  The 
sense  in  which  the  word  "must"  was  used 
here  was  In  the  sense  of  duty,  it  being  the 
duty  of  the  Jury  on  their  oaths  to  find  him 
guilty  of  the  ofTense  proven.  Railroad  Co.  v. 
Scanlan,  168  lU.  34,  48  N.  B.  149.  WbUe 
mandatory  in  a  sense  the  Instruction  did  not 
amount  to  a  command  to  return  a  verdict  of 
first  degree  murder  and  none  other.  We  do 
not  interpret  Rhodes  v.  Com.,  48  Pa.  396,  nor 
Lane  v.  Com.,  59  Pa.  371,  nor  any  of  the  other 
cases  cited  and  relied  on  by  counsel,  nor  in- 
deed tbe  more  recent  cases  In  Pennsylvania, 
of  Com.  V.  Fellows,  212  Pa.  297,  61  Atl.  922 , 
and  Com.  v.  Chapler,  228  Pa.  630,  77  AU.  1013, 
34  L.  R.  A.  (N.  S.)  74,  as  opposed  to  our  con- 
struction'. It  will  be  found  on  an  examina- 
tion of  the  Instructions  condemned  in  those 
cases  that  they  either  told  the  Jury  they  must 
find  a  verdict  as  directed  and  none  other,  or 
used  language  of  like  import,  and  from  which 
the  Jury  could  only  infer  they  were  required 
to  find  the  degree  of  crime  named  in  the  In- 
struction. An  instruction  somewhat  like  the 
one  involved  here  was  condemned  In  Watson 
V.  Com.,  85  Va.  867,  9  S.  E.  418,  not  because 
of  the  use  of  the  word  "must,"  but  because 
the  Instruction  in  eflfect  told  the  Jury  that  the 
use  of  a  deadly  weapon  by  the  slayer  alone 
raises  the  crime  to  the  degree  of  murder  in 
the  first  degree,  in  the  absence  of  proof  of 
the  characteristics  of  tbe  crime,  and  for  oth- 
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er  reasons  glvea  State  r.  Attbott,  8  W.  Va. 
742,  and  State  v.  Welch,  36  W.  Va.  690,  15 
S.  E.  419,  we  do  not  think  supimrt  the  defend- 
ant's interpretation  of  this  Instruction.  The 
Instructions  condemned  tn  Pennington  v.  Gll- 
laspie,  66  W.  Va.  643,  68  S.  EL  1009,  and  Fluk 
r.  Tboaias,  66  W.  Va.  490,  66  S.  E.  650,  19 
Ann.  Cas.  571,  for  the  use  of  mandatory  words 
In  respect  to  damages  recoverable  under  onr 
dvil  damage  act,  were  based  upon  the  proper 
construction  of  the  statute  that  such  damages 
were  not  a  matter  of  right  but  solely  with- 
in the  discretion  of  the  Jury,  if  actual  dam- 
ages were  found,  and  that  as  far  as  the  court 
might  go  was  to  tell  the  Jury  if  they  found 
actual  damages  they  might  also  find  ex- 
emplary damages. 

[7]  The  next  points  we  will  consider  relate 
to  the  giving  of  State's  Instructions  numbered 
4  and  5.  A  criticism  common  to  both  is  that 
they  state  the  law  abstractly,  and  not  by 
reference  to  the  evidence  In  the  case.  Num- 
ber 4  does  make  reference  to  evidence ;  num- 
ber 5  wholly  disconnected  from  other  instruc- 
tions given  might  be  regarded  as  a  statement 
of  the  law  in  the  abstract;  but  Instructions 
are  to  be  considered  and  read  as  a  whole. 
These  two  Instructions  are  Identical  with 
instructions  8  and  6^  given  and  approved  In 
State  ▼.  Abbott,  64  W.  Va.  411,  62  S.  E.  69a 
State's  Instruction  number  2,  in  State  ▼. 
Sheppard,  supra,  49  W.  Va.  page  606,  con- 
demned for  railnre  to  make  any  reference  to 
the  evidence,  was  because  It  told  the  Jury 
that  tf  they  believed  to  a  moral  certainty,  be- 
yond a  reasonable  doubt,  that  the  defendant 
committed  the  act  for  which  he  was  Indicted, 
they  should  find  him  guilty,  etc.,  was  because 
It  left  it  to  the  Jury  to  say  without  reference 
to  the  evidence  whether  the  prisoner  was  so 
guilty.  It  omitted-  to  say  "^  they  believe 
from  the  evidence"  to  a  moral  certainty,  etc. 
In  Claiborne  v.  Railway  Ca,  46  W.  Va.  363, 
865,  33  S.  E.  262,  the  instruction  condemned 
and  dted  as  an  illustration  of  a  bad  Instruc- 
tion, was  because  by  making  no  reference  to 
the  evidence,  and  tiom  the  character  of  the 
tnstnictlon,  it  necessarily  suggested  to  the 


Jury  that  In  the  opinion  of  tbe  court  there 
was  evidence  of  both  fraud,  malice,  oppres- 
sion, etc.,  Justifying  the  application  of  the 
legal  prot>osition  propounded.  And  it  does 
not  appear  that  other  instructions  were  given 
in  those  cases  which  did  refer  to  the  evidence, 
and  tn  connection  with  which  the  abstract 
propositions  complained  of  could  have  been 
considered  as  presenting  the  whole  case  on 
the  law  and  facts,  as  is  the  case  at  bar.  In  . 
State  V.  Kellison.  supra,  66  W.  Va.  699,  47 
S.  E.  166,  It  Is  said,  the  instructions  must  be 
taken  and  read  as  a  whole,  and  if  upon  be- 
ing so  read  they  propound  the  law  correctly, 
and  do  not  mistake  it  In  any  particular  they 
afford  no  ground  for  setting  aside  the  ver- 
dict So  held,  also,  In  McCue  v.  Com.,  103 
Va.  919,  49  S.  E.  623.  The  rule  on  this  sub- 
ject is  fully  stated  in  2  Thompson  on  Trials 
<2d  Ed.)  section  2407,  and  need  not  be  here 
repeated. 

[8]  The  last  point  Is  that  the  court  Im- 
properly instructed  the  Jury  after  they  re- 
turned into  court  with  their  verdict  of  "guilty 
as  charged  In  the  Indictment"  The  instruc- 
tion complained  of  Is  as  follows:  "Gtatle- 
men  of  the  Jury:  Ton  have  failed  to  state 
In  your  verdict  of  what  yon  find  the  defend- 
ant guilty.  You  will  take  the  indictment  and 
return  to  your  room  and  specify  of  what  you 
find  the  defendant  guUty.  If  anything;  and 
yon  are  hereby  Instructed  that  there  is  charg- 
ed in  the  indictment  In  this  case  murder  of 
the  first  degree,  murder  of  the  second  degree 
and  voluntary  manslaughter,  and  will  return 
to  your  room  and  wecify  what  you  find  the 
defendant  guilty  of.  If  anything."  This  In- 
struction orally  delivered  amounted  to  noth- 
ing more  than  a  direction  as  to  the  form  of 
the  verdict  Of  course  they  were  told  they 
must  fix  the  degree  of  the  crime,  but  we 
do  not  tEink  the  instruction  violated  the  pro- 
vision of  our  statute.  2  Thompson  on  Trials, 
section  2380;  III  Cent  R.  Ca  ▼.  Wheeler, 
149  111.  526,  86  N.  E.  1023;  Smltii  t.  People, 
142  111.  117.  81  N.  E.  699. 

Finding  no  error  we  must  afBrm  the  Judg- 
ment 
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COLEMAN  T.  FIELDS,  SherUC,  et  uL 
(No.  484.) 

(Supreme  0>urt  of  Georgia.     July  29,  1914.) 

(SyUabm  iy  the  Ooi»t.) 

JUDOMiERT  (I  68Q*)— Res  Judicata. 

Where  an  act  of  the  Legislature  author- 
feed  the  levy  of  a  local  School  tax  in  counties, 
and  provided  that  before  it  should  go  into  effect 
in  any  given  county  the  question  should  be  sub- 
mitted to  the  voters  thereof  at  an  election  held 
■for  the  purpose,  and  receive  a  designated  ma- 
jority, and  after  such  an  election  had  been  held 
and  the  requisite  majority  obtained,  and  the 
count?  authorities  were  about  to  levy  a  tax  un- 
der the  law,  a  citizen  and  taxpayer  filed  suit 
to  declare  the  election  void  and  the  law  inap- 
plicable, and  prayed  that  the  officers  be  enjoined 
from  levying  a  tax  under  the  law^  and  a  final 
judgment  was  rendered  against  hun,  the  judg- 
ment so  Tendered  is  conclusive  npon  the  same 
plaintiff  in  a  subsequent  action  to  enjoin  the 
collection  of  taxes  for  the  year  in  which  the  first 
levy  was  made,  or  any  subsequent  year,  where 
the  ground  relied  on  to  enjoin  the  collection  of 
the  tax  is  that  tiie  election  was  void  and  the  law 
inapplicable  in  the  county. 

(Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SS  1062-1064,  1067,  1073, 1084, 1085, 
1092-1095,  1132 ;  Dec.  Dig.  i  B85.»] 

Error  from  Superior  Court,  Emanuel  C!oun- 
47;   B.  T.  RawUngs,  Judge. 

Action  by  J.  C.  Coleman  against  1.  A. 
Fields,  Sberifl,  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

The  act  of  1905  (Acts  1905,  p.  425),  as 
amended  by  the  act  of  1906  (Aqts  1906,  p. 
61),  provided,  among  other  things,  for  the 
levy  and  collection  of  a  school  tax  for  educa- 
tional purposes.  It  was  declared  that  the 
act  should  become  operative  in  a  county-  or 
district  when  put  In  force  by  an  election, 
called  in  a  certain  manner,  and  determined 
by  a  certain-  majority  of  votes.  The  provi- 
sions In  regard  to  holding  such  an  election 
are  now  set  forth  in  Civil  Code  1910,  i  1534. 
In  1907  an  election  was  held  in  Emanuel 
coxmty  to  determine  whether  the  act  should 
become  operative  In  that  county.  After  the 
election  It  was  formally  declared  that  the 
requisite  majority  had  TOted  In  favor  of  the 
measure.  The  coimty  commissioners  were 
about  to  levy  a  local  tax  for  school  purposes, 
whereupon  John  O.  Coleman  and  other  nam- 
ed persons  instituted  an  action  against  the 
members  of  the  board  of  education  and  the 
commissioners  of  roads  and  revenues  of  the 
county  to  declare  the  election  and  the  stat- 
ute void,  and  to  enjoin  the  levy  of  a  tax. 
Numerous  grounds  of  attack  were  made  on 
the  election  and  the  statute  relied  on  as  a 
basis  for  levying  the  tax,  but  only  two  of 
them  need  now  be  stated,  namely:  (a)  That 
school  districts  were  never  laid  out  In  the 
cotmty  as  provided  by  the  act;  (b)  that,  omit- 
ting the  votes  cast  in  the  forty-ninth  dis- 
trict, the  requisite  two-thirds  majority  was 
not  obtained,  and  the  votes  from  that  dis- 
trict could  not  be  counted  because,  no  elec- 


tion precinct  faaviiig  been  established  therein, 
the  election  in  tliat  district  was  void.  Ou 
the  Interlocutory  hearing  the  judge  refused 
to  enjoin  the  defendants,  and  upon  writ  of 
error  the  judgment  of  the  trial  court  was 
affirmed.  Coleman  t.  Board  of  Education  of 
Emannel  (bounty,  181  6a.  643,  63  S.  E.  41. 
Subsequently,  on  the  regular  trial,  the  judge 
directed  a  verdict  against  the  plaintiffs,  and 
the  case  was  again  brought  .to  the  Supreme 
Court,  and  the  writ  of  error  dismissed,  leav- 
ing the  judgment  of  the  trial  court  to  stand 
affirmed.  (Coleman  v.  Board  of  Education  of 
Emanuel  County,  136  Oa.  844,  72  S.  B.  169. 
Afterward  local  taxes  were  levied  for  school 
purposes  in  the  county.  John  C.  .Coleman 
omitted  to  pay  his  taxes,  and  two  separate  ex- 
ecutions were  issued  against  him,  each  of 
which  included  the  local  tax  for  school  pur- 
poses, one  for  the  first  year's  tax  under  oper- 
ation of  the  act,  and  the  other  for  the  sec- 
ond year's  tax.  John  O.  Coleman  then  insti- 
tuted a  suit  against  the  sheriff  to  whom  the 
executions  were  directed,  and  against  the 
county,  to  enjoin  the  collection  of  the  school 
tax,  urging  only  the  two  grounds  of  attaclc 
above  set  out.  The  defendant  pleaded  the 
former  judgment  as  a  bar  to  the  action,  and 
on  the  hearing  the  judge,  to  whom  the  case 
was  submitted  on  an  agreed  statement  of 
facta,  refused  the  injunction.  Error  is  as- 
signed upon  this  judgment 

F.  H.  SaCTold  and  Saffold  &  Jordan,  all  of 
Swalnsboro,  for  plaintiff  in  error.  Williams 
&  Bradley,  of  Swalnsboro,  for  defendants  In 
error. 

ATKINSON,  J.  (after  stating  the  facts  as 
above).  Coleman  was  a  party  plaintiff  in 
both  actions.  While  different  officers  of  the 
county  were  sought  to  be  enjoined.  It  was 
not  contended  that  there  was  a  variance  be- 
tween the  actions  in  the  matter  of  parties 
defendant  The  first  action  sought  to  en- 
join the  levy  of  a  local  tax,  while  the  second 
suit  sought  to  enjoin  collection  after  the  tax 
had  been  levied.  The  grounds  of  attack  in 
the  second  were  included  in  the  first  In  the 
first  case  there  was  a  final  judgment  against 
Coleman,  and  it  was  conclusive  against  him 
in  the  second.  It  was  contended  that  the 
suit  to  enjoin  the  levy  of  the  tax  related 
merely  to  the  tax  for  one  year,  while  the  suit 
to  enjoin  collection  of  the  tax  related  to  tax- 
es for  another  year,  and  on  that  account  the 
subject-matters  of  the  suits  were  different, 
and  the  former  judgment  would  not  be  con- 
clusive (citing  Georgia  Railroad  &  Banking 
Co.  T.  Wright,  124  Ga.  596,  53  S.  E.  251;  28 
Cyc.  1182  [b] ;  Keokuk,  etc.,  R.  Co.  v.  Missouri, 
152  U.  S.  301,  14  Sup.  Ct  692,  38  L.  Ed.  460; 
Davenport  v.  Rock  Island  R.'  O.,  38  Iowa, 
633,  640).  But  ^bls  takes  an  unduly  restricted 
view  of  the  scope  of  the  Judgment  in  the  for- 
mer case.  While  in  the  first  suit  it  was  pray- 
ed that  the  officers  be  enjoined  from  levying 
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tte  tax,  the  scope  of  the  action  was  broader, 
iind  sought  a  decree  declaring  the  election  and 
the  law  void,  so  that  no  tax  could  be  levied 
thereunder.  This  attack  was  not  directed 
4galnst  the  levy  of  a  tax  for  one  year  any 
more  than  another  year,  but  went  to  the  right 
of  the  county  to  tax  at  all.  This  right  to 
tax  Ues  at  the  foundation  of  the  second  ac- 
tion, and  upon  that  controlling  auestion  Cole- 
man was  concluded  .by  the  former  Judgment. 
OItU  Code  1910,  §  4336;  Kennedy  v.  Mc- 
Carthy, 73  Ga.  346;  Kelly  &  Jones  Co.  r. 
Moore,  128  Ga.  683,  68  S.  B.  181;  Harris  ▼. 
Equitable  Securities  Co.,  129  Ga.  241,  68  S.  E. 
831. 

Judgment  affirmed.  All  the  Justices  con- 
cnr. 

aa  Oil  1S7) 

BTJSH  ▼.  BLACK.    (No.  478.) 
(Supreme  Court  of  Georgia.     July  23,  1914.) 

(Byltabut  hy  the  Court.) 

1.  Spxcizio  Pebfobmance  (§  29*)— Exoharok 
OF  Lani>— OoMTBAOT— Dkscbiption— Sunr- 
ounct. 

Where  a  contract  for  the  sale  or  exchange 
of  land  was  beaded  "Atlanta,  Ga.,  June  7, 
l9l2,"  and  described  the  property  to  be  convey- 
ed as  "#401  Spring  known  as  the  Cob  Home 
50x160  more  or  less,"  such  description  was  not 
so  vague  and  indefinite  as  to  render  a  petition 
for  specific  performance  by  the  purchaser  sub- 
ject to  general  demurrer.  Prima  facie  the  prop- 
erty mentioned  in  the  contract  would  be  treated 
as  in  Atlanta,  Ga.,  in  the  absence  of  anything 
appearing  to  the  contrary;  and,  while  the  de- 
scription was  carelessly  made,  it  could  be  ap- 
plied to  its  subject-matter  by  proper  allegation 
and  proof. 

[Eid.  Note.— For  other  cases,  see  Specific  Per- 
formance, CenL  Dig.  H  69-82;  Dec.  Dig.  i 
29.*] 

2.  Sfeoifio  Psbfobhanob  (S  94*)— Exohahob 
OF  Land— Contract. 

Construing  together  the  instruments  which 
are  set  out  in  the  statement  of  facta,  the  clause 
in  that  signed  by  the  defendant  as  vendor,  to 
the  effect  that  tiie  vendee  would  assume  the 
loan  on  the  proper^  "provided  tbe  loan 
on  401  Spring  runs  for  two  years  at  5^%," 
was  a  condition  or  proviso  inserted  Tor  the  bene- 
fit of  the  purchaser  (the  plaintiff).  Wliere  tbe 
plaintiff  alleged  that  he  was  ready  and  willing 
to  comply  with  the  contract,  and  had  tendered 
to  the  defendant  a  warranty  deed  in  accordance 
therewith,  conveying  the  lot  which  he  had 
agreed  to  convey  to  her,  and  had  tendered  to 
her  for  her  signature  a  like  deed  conveying  to 
him  the  lot  described  in  the  preceding  headnote, 
in  which  deed  was  contained  an  assumption  of 
the  loan  mentioned  in  the  contract,  and  that 
the  defendant  had  refused  (o  accept  the  con- 
veyance from  him  or  to  execute  the  one  to  him, 
and  further  that  he  stood  ready  at  all  times  to 
comply  with  the  terms  of  the  agreement  of  ex- 
change between  himself  and  the  defendant,  and 
made  the  tender  continuing,  this  waived  any  ob- 
jection on  his  part  because  of  the  provision  in 
his  favor  above  mentioned;  and  the  petition 
was  not  subject  to  general  demurrer  on  the 
ground  that  the  contract  was  conditional  and 
that  it  did  not  appear  that  the  condition  had 
been  complied  with. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  if  249-256 ;  Dec.  Dig.  | 
94.*] 


Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  B«n,  Jadg& 

Suit  hy  Guy  L.  Bush  against  Mrs.  L.  B. 
Black,  for  specific  performance  of  a  contract 
for  tbe  exchange  of  land.  From  an  order  bus 
talning  a  general  demurrer  to  the  petition, 
plainUfT  brings  error.    Beversed. 

Guy  L.  Bush  filed  a  petition  against  Mrs. 
L.  B.  Black,  to  obtain  specific  performance  of 
a  contract  for  the  exchange  of  lands,  based, 
in  substance,  upon  the  following  allegations : 
Petitioner  and  defendant  entered  into  a  writ-  - 
ten  contract  for  the  exchange  of  real  estate, 
as  shown  by  two  exhibits  attached  to  the  pe- 
tition, to  wit: 

"Exhibit  A. 
"Atlanta,  Ga.,  June  T,  1912. 

"$ Beceived  of  Mrs.  L.  Black 

dollars,  as  part  purchase  money  on  the  follow- 
ing described  property:-  #65  Ponce  de  Leon 
place  known  as  Dr.  Bosh  property  lot  50x160 
more  or  less  to  10"  alley.  Which,  on  and  for  ac- 
count of  the  owner  and  vendor,  we  have  this 
day  sold  to  the  purchaser  above  named,  subject 
to  approval  of  vendor  and  titles  being  good,  or 
made  good  within  a  reasonable  time,  for  the 
sum  of  even  exchange  #401  Spring  for  to  be 
paid  as  follows:  #65  Ponce  de  Leon  place. 
Will  assume  the  loan  of  $2,500  on  401  Spring. 
Edwin  P.  Ansley,  Agent,  per  B.  A.  Tomlmson. 

"I  hereby  agree  to  purchase  Hie  above-describ- 
ed property  on  terms  and  conditions  above  nam- 
ed.   Mrs.  L.  B.  Black,  Purchaser. 

"I  hereby  approve  of  the  above-mentioned  sale 
on  tbe  terms  and  conditions  named,  and  agree 
to  pay  to  Edwin  P.  Ansley,  agent,  on  the  date 
formal  transfer  is  made,  a  commission  of  two 
hundred  and  <><>/iqo  dollars.  Guy  L,  Bush, 
Owner  and  Vendor. 

"Exhibit  B. 
"Atlanta,  Ga.  June  7th,  1912. 

"?10.00.  Received  of  Dr.  G.  L.  Bush  ten 
dollars  as  part  purchase  money  on  the  following 
described  property:  #401  Sprlngknown  as  the 
Cob  home  50x160  more  or  less.  Which,  on  and 
for  account  of  the  owner  and  vendor,  we  have 
this  day  sold  to  the  purchaser  above  named, 
subject  to  approval  of  vendor  and  titles  being 
good,  or  made  good  within  a  reasonable  time, 
for  the  sum  of  #65  Ponce  de  Leon  Place, 
48x160  more  or  less,  to  be  paid  as  follows: 
To  assume  loan  $2,000,  and  even  exchange  of 
equities  #65  Ponce  de  Leon  Place  at  6,000.00 
and  401  at  5,500.00,  provided  the  loan  on  401 
Spring  runs  for  two  years  at  5^%.  EMwin 
P.  Ansley,  Agent,  per.  B.  A.   Tomlinson. 

'II  hereby  agree  to  purchase  the  above-de- 
scribed property  on  terms  and  conditions  above 
named.    Guy  L.  Bush,  Purchaser. 

"I  hereby  approve  of  the  above-mentioned 
sale  on  the  terms  and  conditions  named,  and 
agree  to  pay  to  Edwin  P.  Ansley,  agent,  on 
the  date  formal  transfer  is  made,  a  commis- 
sion of  one  hundred  and  eighty-seven  &  °Vio» 
dollars.  Mrs.  L.  B.  Black,  Owner  and  Ven- 
dor." 

The  petition  alleged  that  petitioner  was- 
"ready  and  willing  to  comply  with  the  terms 
of  said  agreement,  and  in  furtherance  thereof 
executed  and  tendered  to"  defendant  a  war- 
ranty deed  to  the  land  owned  by  him,  and  at 
the  same  time  tendered  to  her  for  execution 
a  warranty  deed  conveying  to  him  the  land 
owned  by  her.  Copies  of  these  deeds  were 
attached  to  the  petition  as  exhibits.    It  was 
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alleged  that  tbe  defendant  refused  to  ac- 
cept the  deed  from  him  to  her,  and  also  re- 
fused to  execute  the  deed  from  her  to  Mm, 
and  "that  your  petitioner  now  stands  ready 
and  holds  himself  at  all  times  ready  to  com- 
ply with  the  terms  of  said  agreement  to  ex- 
change between  himself  and  the  said  Mrs. 
Black,  and  makes  the  tenders  above  referred 
to  continuing  tenders."  The  court  sustained 
a  general  demurrer  to  the  petition,  to  which 
ruling  the  plaintiff  excepted. 

Green,  Tilson  &  McKlnney,  of  Atlanta,  for 
plaintiff  In  error.  W.  O.  Wilson,  of  Atlanta, 
for  defendant  in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(la  Go.  120) 

STBICKLAND  T.  BABCOCK  LUMBER  CO. 

(Na  453.) 
(Supreme  Court  of  Georgia.     July  17,  1914.) 

(8vna1>u$  by  the  0<mrt,) 

1.  BIVIDBNCa    (§    870*)— D0CTJ1«NTB— ATJTHEW- 
TICATION. 

Where  the  burden  is  upon  a  party  offering 
a  recorded  deed  in  evidence  to  eataoliah  the 
genuineness  of  the  deed,  an  affidavit  of  forgery 
having  been  filed  under  the  provisions  of  section 
4210  of  the  Civil  Code,  it  will  not  suffice,  after 
baring  shown  the  death  of  the  two  attesting 
witDesaes  to  the  deed,  to  prove  the  genuineness 
of  the  signature  of  the  attesting  witnesses ;  buL 
in  order  to  carry  the  burden,  the  plaintiff  should 
go  further  and  introduce  that  which  is  declared 
by  the  Code  to  be  primary  evidence;  that  Is, 
proof  of  the  actual  signing  by  the  alleged  maker 
of  the  deed,  or  of  the  genuineness  of  his  signa- 
ture affixed  thereto,  or  that  such  evidence  was 
not  attainable. 

[Ed.  Note.— For  other  cases,  see  E/vidence, 
Cent  Dig.  H  1538,  1559,  IMO,  1562-1578, 
1592;   Dec.  Dig.  {  370.*] 

2.  AFTEAt,    AND    EBBOB    (g    1050*)— HABKUtSS 

Ebju>&— BuuNos  ON  Evidence. 
Had    the   evidence   which   was  offered    by 
the  plaintiff  been  admitted  and  taken  as  true 
by  the  court  and  jury,  it  should  not  have  chang- 
ed the  result. 

[ISd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  1068,  1009,  4153-4157, 
4166;  Dec.  Dig.  |  1060.*] 

8.    SOTFFICIXNOT  OF  EVIDKNOK. 

The  deeds  relied  upon  by  the  plaintiff  hav- 
ing been  found  to  be  forgeries,  a  verdict  ad- 
vene to  the  plaintiff  upon  the  chi^  issue  neces- 
sarily followed. 

Brror  from  Superior  Court,  Miller  County ; 
W.  0.  Worrill,  Judge. 

Action  by  L.  J.  Strickland  against  the  Bab- 
cock  Lumber  Company.  Judgment  for  de- 
fendant, and  plaintur  brings  error.    Affirmed. 

W.  L  Geer,  of  Colquitt,  for  plaintiff  in  er- 
ror. T.  S.  Hawes,  of  Balnbrldge,  for  defend- 
ant in  error. 


BECK,  J.  Strickland  brought  suit  against 
the  Babcock  Lumber  Company  for  the  recovery 
of  a  lot  of  land.  He  attached  to  tils  petition  the 
abstract  of  title  relied  on,  which  embraced 
five  different  deeds.    An  affidavit  of  forgery 


was  filed  as  to  each  of  these  deeds,  and  the 
Issue  raised  by  the  affidavit  of  forgery  was 
tried  separately.  One  of  the  deeds  was  found 
by  the  Jury,  under  direction  of  the  court,  to 
be  a  forgery,  and  the  jury  returned  a  verdict 
finding  that  the  other  deeds  were  forgeries. 
The  jury  also  returned  a  verdict  In  the  main 
case  In  favor  of  the  defendant;  the  plaintiff 
admitting  that,  without  the  deeds  which  had 
been  found  to  be  forgeries,  he  could  not  make 
out  his  case.  A  motion  for  a  new  trial  was 
overruled,  and  to  this  ruling  the  plaintiff 
excepted. 

1.  There  is  one  controlling  question  in  this 
case;  and  that  is  whether  the  court  erred  in 
directing  the  jury  to  find  that  a  certain  deed 
contained  in  the  abstract  of  title,  and  a  neces- 
sary Unk  in  plaintUTa  daim'  of  title,  was  a 
forgery.  It  is  provided  in  section  4210  of  the 
Civil  Code  that: 

"A  registered  deed  shall  be  admitted  in  evi- 
dence in  any  court  in  this  state  without  further 
proof,  unless  the  maker  of  the  deed,  or  one  of 
his  heirs,  or  the  opposite  party  in  the  cause  will 
file  an  affidavit  that  the  said  deed  is  a  forgery, 
to  the  best  of  his  knowledge  and  belief,  when  the 
oourt  shall  arrest  the  cause  and  require  an  i»- 
sue  to  be  made  and  tried  as  to  the  genuineness 
of  the  alleged  deed." 

The  effect  of  a  verdict  upon  the  trial  of  the 
special  issue  made  by  an  affidavit  of  forgery 
is  to  settle  the  question  of  the  genuineness  for 
all  purposes  of  the  trial  In  chief.  Neither 
party  will  thereafter  be  permitted  to  allege 
or  to  prove,  in  contravention  of  the  verdict, 
that  the  deed  Is  or  is  not  genuine;  and  the 
finding  on  the  special  issue  is  conclusive  up- 
on the  parties  and  privies,  not  only  as  to  the 
present,  but  also  as  to  all  future  litigation 
(that  is,  as  to  the  direct  question  of  the 
factum  of  the  deed).  Powell's  Actions  for 
Land,  20S  et  seq.;  Roberta  v.  Boberts,  101 
Ga.  765,  29  S.  E.  271;  Smith  v.  Stone,  127 
Ga.  483,  66  S.  O.  640.  A  certain  deed  in  this 
case,  purporting  to  be  a  deed  executed  by  one 
J.  P.  Newell,  conveying  the  land  in  contro- 
versy to  C.  H.  Smith,  had  as  subscribing  wit- 
ness one  Shaw  and  one  Holzendorf,  J.  P.  The 
death  of  both  Shaw  and  Holzendorf  waa 
proved,  and  there  was  evidence  tending  to 
show  that  the  signature  of  the  attesting  wit-, 
ness  Holzendorf  was  genuine.  Whether  Ne- 
well, the  grantor,  was  dead  does  not  appear, 
nor  was  there  any  evidence  as  to  the  genuine- 
ness of  his  signature  adduced.  The  court  at 
first  rejected  the  deed,  and  then  admitted  it 
on  the  trial  of  the  special  issue,  but  directed 
the  Jury  to  find  that  it  was  a  forgery;  and 
this  mllng  is  complained  of  as  error.  We  are 
of  the  oidnlon  that  there  is  no  merit  In  the 
exception.  It  was  proper  on  the  trial  of  this 
special  issue  to  settle  the  question  of  the 
genuineness  of  this  deed.  It  Is  for  that  imr- 
pose  the  special  issue  was  made  up  and  sub- 
mitted to  a  jury.  The  burden  of  proving  the 
genuineness  of  it  was  upon  the  plaintiff; 
and,  unless  he  carried  tliat  burden,  a  ver- 
dict against  him  was  properly  directed.  That 
waa  a  question  to  be  settled  before  the  trial 
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of  the  chief  Isane  was  entered  upon.  The 
deed  Itself  was  not  over  30  years  of  age.  To 
escape  the  condemnation  of  an  adverse  ver- 
dict at  the  hands  of  a  Jury,  It  was  necessary 
for  the  party  offering  It  as  evidence  to  es- 
tablish Its  genuineness.  The  only  evidence 
which  he  offered  to  show  this  was  the  proof 
which  we  have  recited  above;  that  is,  of  the 
death  of  the  two  attesting  witnesses  and  of 
the  genuineness  of  the  signature  of  one  of 
those  witnesses.  No  evidence  was  ofCered  to 
prove  the  handwriting  of  the  maker  of  the 
Instrument,  nor  the  genuineness  of  his  signa- 
ture; nor  was  It  shown  that  such  evidence 
was  unattainable.  While,  under  the  provi- 
sions of  our  Code  relative  to  proof  of  execu- 
tion of  deeds  prior  to  the  act  approved  De- 
cember 16, 1895,  entitled  "An  act  to  authorize 
any  written  Instrument  to  be  admitted  in  evi- 
dence when  the  subscribing  witnesses  are 
dead,"  etc.  (Acts  1895,  p.  90),  the  rule  was 
that  an  unrecorded  instrument  purporting  to 
be  a  deed,  signed  by  pne  person  as  maker 
and  two  other  persons  as  witnesses,  was  ad- 
missible in  evidence  upon  proof  of  the  death 
of  the  subscribing  witnesses  and  further 
proof  of  the  genuineness  of  the  signature  of 
one  or  both  of  the  witnesses,  and  no  proof  as 
to  the  genuineness  of  the  signature  of  the 
grantor  was  necessary,  a  different  rule  came 
into  existence  by  the  passage  of  the  act  re- 
ferred to  above.  The  act  is  now  embraced  In 
section  5834  of  the  Civil  Code,  and  reads 
as  follows: 

"Whenever  the  subscribing  witnesses  to  an 
instrament  in  writing  are  dead,  insane,  incom- 
petent, or  Inaccessible,  or,  being  produced,  do 
not  recollect  the  transaction,  then  proof  of  the 
actual  signing  by,  or  of  the  handwriting  of,  the 
alleged  maker  shall  lie  received  as  primary  evi- 
dence of  the  fact  of  execution ;  and,  if  snch  evi- 
dence be  not  attainable,  the  court  may  admit 
evidence  of  the  handwriting  of  the  subscribing 
witnesses,  or  other  secondaiv  evidence,  to  estab- 
lish such  fact  of  execution. 

Wliat  was  said  by  Mr.  Justice  Atkinson  in 
the  case  of  McVicker  v.  Conlcle,  96  Ga.  584, 
24  8.  B.  23,  related  to  the  rule  of  evidence  In 
regard  to  'the  proof  of  execution  of  deeds  be- 
fore the  passage  of  the  act  of  1896.  It  will 
be  observed  In  that  case  that  the  writer  of 
the  opinion,  as  well  as  another  justice  of  this 
court,  was  of  the  opinion  that  the  rule  which 
is  referred  to  as  existing  prior  to  the  act  of 
1895  was  a  teclmical  rule  and  one  which  pre- 
▼aQed  over  right  reason  In  relation  to  the 
subject;  and  the  writer  suggested.  In  the 
course  of  his  opinion,  that  since  no  better 
reason  could  be  assigned  for  the  existence  of 
this  rule  than  its  antiquity,  and  since  under 
conditions  at  that  time  existing  ttie  reason 
of  the  rule  liad  long  since  ceased,  the  Legis- 
lature might  well  abrogate  it  and  substitute 
therefor  another,  less  arbitrary,  less  techni- 
cal, and  better  adjusted  to  our  judicial  sys- 
tem. It  will  be  seen  that  the  suggestion  is 
that  evidence  of  th6  gentilneness  of  the  sig- 
nature of  the  maker  of  an  Instrument  will  be 
more  pertinent  and  of  more  value  In  the  in- 


vestigation of  the  genuineness  of  an  Instru- 
ment than  evidence  as  to  the  handwriting  of 
the  witnesses.  And  the  General  Assembly  of 
the  state,  which  met  next  after  the  publica- 
tion of  tiiat  opinion,  enacted  the  law  which 
is  embraced  in  section  $834  of  the  Civil  Code, 
quoted  above.  As  we  understand  it,  under 
that  act,  whenever  the  subscribing  witnesses 
to  an  instrument  in  writing  are  dead,  proof 
of  the  actual  signing  by,  or  of  the  handwrit- 
ing of,  the  alleged  maker  shall  be  received 
as  primary  evidence  of  the  fact  of  execution ; 
and  when  the  plaintiff  In  this  case,  in  order 
to  establish  a  deed,  relied  upon  the  proof  of 
the  handwriting  of  the  witnesses  who  are  dead, 
instead  of  offering  proof  of  the  handwriting 
of  the  alleged  maker  of  tills  Instrument,  he 
failed  to  offer  that  which  the  Code  Itself 
makes  the  primary  and  best  evidence.  And, 
Iiavlng  failed  to  make  any  proof  of  tlie  actual 
signing  of  the  deed  by  direct  testimony  or 
by  proof  of  handwriting,  he  failed  to  carry 
the  burden  which  rested  upon  him  in  the 
trial  of  the  special  issue  made  by  the  affida- 
vit of  forgery,  and  the  court  proi)erly  directed 
the  jury  to  so  find. 

2.  Had  the  evidence  which  was  offered  by 
the  plaintiff  been  admitted  and  taken  as  true 
by  the  court  and  jury,  it  should  not  have 
changed  the  result. 

3.  The  deeds  relied  upon  by  the  plaintiff 
having  been  found  to  be  forgeries,  a  verdict 
adverse  to  the  plaintiff  uppn  the  diief  Issue 
necessarily  followed. 

Judgment  affirmed.  All  the  Justices  concur. 

a*S  Oa.  186) 

CONSOLIDATED  LUMBER  CO.  OF  GEOR- 
GIA V.  OCEAN  S.  S.  CO.  OF 
SAVANNAH. 

OCEAN  S.  S.  CO.  OF  SAVANNAH  v.  CON- 
SOLIDATED LUMBER  CO.  OF 
GEORGIA. 
(No.  484.) 
(Supreme  Conrt  of  Georgia.     July  24,  1914.) 

(SvUabut  hy  the  Court.) 
1.  Mechanics'  Librs  (f  63*)— Leabsd  Pbop- 

EBTT— lMI>B0ViUaiNT8    BT    LESSEE. 

A  steamship  company,  owning  certain 
wharf  property,  leased  the  same  to  a  railroad 
company  for  a  period  of  five  years.  At  the  ex- 
piration of  the  term,  the  lease  was  renewed 
from  year  to  year  upon  the  same  terras,  one  of 
which  was  that,  on  the  termination  of  the  lease, 
there  should  be  an  eQuitable  adjustment  between 
tbe  parties  of  the  value  of  any  betterments  and 
improvements,  properly  chargeable  to  capital 
account,  which  should  have  been  erected  or 
constructed  on  the  demised  premises  by  the  rail- 
road company  with  the  erpress  written  consent 
of  the  steamship  company.  During  one  of  the 
years  after  the  original  period  of  tbe  lease  had 
expired,  but  while  the  lease  was  in  force  un- 
der a  renewal  for  a  year,  the  railroad  comi>a- 
ny  constructed  wharves  and  a  shed  under  a  con- 
tract with  a  contractor.  Tbe  nlalntiff  furnish- 
ed lumber  to  the  contractor  which  was  used 
in  the  improvement,  and  dtily  recorded  his 
claim  of  lien.  The  Bteamshio  company,  after 
the  construction  of  the  wharves  and  shed  by 
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tbe  contractor,  reimbursed  the  railroad  compa- 
ny for  the  expense  of  such  construedoii,  thoagh 
it  did  not  consent  in  writing  to  the  lessee's 
making  the  improvement.  Held,  that  the  ma- 
terialman is  not  entitled  to  a  lien  on  the  im- 
proved property, 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
,  litens.  Cent.  Dig.  i  80;   Dec.  Dig.  |  63.*) 

2.  Mechanics*  Liens  (J  67*)— Bioht  to  Ldin 

— IDBNTITT    OF    OWNEBSHIP— BFFI;0T. 

The  circumstance  that  the  railway  compa- 
ny owned  most  or  all  of  the  stock  in  the  steam- 
ship company  does  not  affect  the  case,  because 
this  did  not  make  the  two  coirporations  iden- 
timl,  and  thos  render  the  property  of  the  steam- 
ship company  that  of  the  railway  company. 

[Hid.  Note.— For  other  cases,  see  Mechanici^ 
Liens,  Cent.  Dig.  Sf  64-71,  74;  Dee.  Dig.  { 
87.«] 

Error  from  Superior  Conrt,  Cbatliam  Coun- 
ty; W.  O.  Charlton,  Judge. 

Action  by  the  Consolidated  Lumber  Com- 
pany of  Georgia  against  the  Ocean  Steamship 
Company  and  others.  The  demurrer  to  the 
petition  was  overruled,  a  verdict  directed  for 
plaintiff  as  against  a  verdict  directed  for 
defendant  steamship  company  and  against 
the  other  defendants,  and  plaintUC  excepts, 
and  the  steamship  company  filed  a  cross- 
bill. Affirmed  oh  main  bill  of  exceptions, 
and  cross-bill  of  exceptions  diHmiwwd. 

Robt  L.  Coiang,  of  Savannah,  and  Bennet, 
Twltty  ft  Ree.se,  of  Brunswick,  for  plaintiff 
In  error.  Lawton  &  Cunningham,  H.  W. 
Johnson,  and  Osborne  &  Lawrence,  all  of 
Savannah,  for  defendant  in  error. 

EVANS,  P.  J.  A  suit  to  foreclose  a  ma- 
terialman's lien  was  Instituted  by  the  Con- 
solidated Lumber  Company  of  Georgia 
against  John  H.  McKenzle's  Sons  ft  Co.,  as 
contractors,  and  the  Ocean  Steamship  Com- 
pany of  Savannah,  as  owner  of  the  property 
against  which  the  lien  was  sought  to  be 
asserted.  The  Ocean  Steamship  Company 
filed  its  demurrer  to  the  petition,  which  was 
overruled ;  and  exceptions  pendente  lite  were 
taken  to  this  ruling.  Both  defendants  filed 
answers ;  and,  upon  the  close  of  the  evidence, 
the  court  directed  a  verdict  for  the  plaintiff 
against  the  contractors,  McKenzie's  Sons  ft 
Co.,  and  in  f&vor  of  the  owner  of  the  proper- 
ty, the  Ocean  Steamship  Company.  The 
plaintiff  excepts  to  the  direction  of  the  ver- 
dict ;  and  the  Ocean  Steamship  Company,  by 
cross-bill,  excepts  to  the  overruling  of  Its 
demurrer. 

The  facte  developed  at  the  trial  were  these : 
The  Central  of  Georgia  Railway  Company  on 
October  15,  1910,  made  a  contract  with  John 
H.  McKenzle's  Sons  ft  Co.  to  build  certain 
wharves  and  shed  at  slip  No.  3  on  the  prop- 
erty of  the  Ocean  Steamship  Company  of  Sa- 
vannah. The  final  estimate  of  the  work  at 
the  contract  price  amounted  to  $129,866.00. 
The  Central  of  Georgia  Railway  Company  has 
paid,  on  account  on  the  contract  price,  $116,- 
4)78.84;  of  this  amount  |2,470Ji3  was  paid 
after  this  suit  was  filed.    The  Consolidated 


Lumber  Company  of  Georgia  contracted  with 
McKenzle's  Sons  ft  Co.  to  furnish  certain 
lumber  to  build  the  wharves  and  shed  on  slip 
No.  3 ;  and  the  lumber  furnished  under  the 
contract,  to  the  extent  of  the  value  claimed  In 
the  suit,  actually  went  Into  the  construction 
of  these  wharves  and  shed.  The  property  on 
which  the  wharves  and  shed  are  located  was 
owned  by  the  Ocean  Steamship  Company, 
and  was  leased  by  the  Central  of  Georgia 
Railway  Company.  That  lease  Is  dated 
August  2,  1904,  and  was  for  the  term  of  five 
years  from  July  1,  1904,  "to  be  completed 
and  ended  on  the  13th  day  of  June,  1909." 
The  lease  was  renewed  from  year  to  year  on 
the  same  terms,  and  was  in  existence  during 
the  time  of  the  contract  Involved  in  this  case, 
and  for  some  time  thereafter.  The  remaining 
parts  of  the  lease  material  to  the  questions 
to  be  decided  are: 

"The  railway  company  will  pay  from  time 
to  time,  as  they  mature,  all  taxes,  all  assess- 
ments ordinary  and  extraordinary,  premiums  on 
fire  insurance,  cost  of  maintenance  and  opera- 
tion, and  all  other  expenses  of  every  kind  or 
nature  (except  as  herein  otherwise  provided)  in 
connection  with  the  said  leased  property.  The 
railway  company  will  maintain  the  said  leas- 
ed property  m  good  condition  and  repair  (in  all 
respects  up  to  the  standard  of  its  present  con- 
dition), and  will,  at  the  expiration  of  the  lease, 
return  it  to  the  steamship  company  in  like 
good  condition  and  repair,  ordinary  wear  and 
tear  excepted.  The  railway  company  will  com- 
plete, and  will  advance  for  account  of  the 
steamship  company  the  money  for  the  improve- 
ments now  Koing  on  by  mutual  consent  of  the 
parties  in  tne  Boston  Slip,  and  the  steamship 
company  will  reimburse  ue  railway  company 
for  the  entire  cost  thereof,  without  interest, 
in  equal  monthly  installments,  the  first  in- 
stallment to  be  paid  so  soon  as  the  cost  shall 
be  definitely  ascertained,  and  the  last  install- 
ment to  be  paid  in  the  month  of  June,  1907, 
with  liberty  to  the  steamship  company  to  an- 
ticipate payment  at  any  time,  but  without  dis- 
count. On  the  termination  of  this  lease  for 
any  cause,  whether  by  reason  of  the  expiration 
of  the  term  herein  limited,  or  otherwise,  there 
shall  be  an  equitable  adjustment  between  the 
parties  hereto  of  the  value  of  any  betterments 
and  improvements  (not  herein  provided  for), 
properly  ciiargeable  to  capital  account,  which 
shall  have  been  erected  or  constructed  on  the 
demised  premises  by  the  railway  company  with 
the  expressed  written  consent  of  the  steamship 
company.  Except  as  herein  noted,  no  allowance 
Ehall  be  made  by  the  steamship  company  to 
the  railway  company  for  betterments  and  im- 
provements. On  the  failure  of  either  party 
to  observe  any  of  the  covenants  of  this  lease, 
the  other  party  may  at  its  option  cancel  and 
terminate  the  same  by  giving  90  days'  written 
notice  of  its  desire  to  do  so.  From  and, after 
the  expiration  of  the  time  limited  in  said  no- 
tice, all  rights  of  both  parties  hereunder  shall 
be  determined,  and  this  contract  shall  thereaft- 
er be  annulled,  except  (1)  to  enable  each  party 
to  collect  from  the  other  any  sums  which  tnay 
be  due  up  to  the  date  of  such  termination,  and 
(2)  to  carry  out  the  equitable  adjustment  of 
the  value  of  betterments  and  Improvements 
hereinbefore  provided  for." 

This  lease  has  been  canceled  and  a  new 
lease  made  pending  the  suit,  at  which  time 
the  Ocean  Steamship  Company  of  Savannah 
reimbursed  the  Central  of  Georgia  Railway 
Company  for  the  nloney  expended  on  these 
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ImproTements,  and  tbe  r«ntal  was  Increased 
on  a  certain  percentage  on  the  improvements. 
The  plaintiff's  claim  of  lien  was  properly  re- 
corded within  tbe  time  prescribed  by  law. 
The  stock  of  the  Ocean  Steamship  Company 
consists  of  20,000  shares,  and  Is  registered 
on  the  books  of  the  company  as  follows:  8 
shares  are  held  by  8  Indlvldnals,  each  hold- 
ing one  share ;  42  shares  are  held  in  the  name 
of  the  railway  company;  and  10,950  shares 
by  ,tbe  Central  Trust  Company.  The  facts 
with  reference  to  the  19,950  shares  registered 
in  the  name  of  the  Central  Trust  Company 
are  as  follows :  In  1877  the  Central  RaUroad 
&  Banking  Company  of  Georgia  made  a  deed 
conveying  this  stock  to  the  Central  Trust 
Company  to  secure  a  debt  Tbe  stock  was  de- 
posited with  the  Central  Trust. Company,  and 
registered  under  its  name.  Upon  the  insolv- 
ency of  the  Central  Railroad  &  Banking  Com- 
pany of  Georgia  on  March  4, 1892,  the  equita- 
ble interest  of  that  corporation  in  tills  stock 
sold  at  public  sale  was  bought  in  by  Samuel 
Thomas  and  Thomas  F.  Ryan,  and  subse- 
quently conveyed  by  them  to  the  Central  of 
Georgia  RaUway  Company.  The  deed  to  se- 
cure the  debt  to  tbe  Central  Trust  Company 
has  not  been  foreclosed,  nor  was  there  any 
default  on  that  debt  during  the  insolvency 
of  the  Central  Railroad  &  Banking  Company 
of  Georgia.  The  Central  Railway  Company 
now  owns  the  equitable  Interest  in  that  stock, 
subject  to  the  deed  held  by  the  Central  Trust 
Company.  The  contract  between  McKenzle's 
Sons  &  Go.  and  the  railway  company  was 
also  put  in  evidence. 

[1]  1.  The  Improvements  into  which  the 
plaintUTs  lumber  went  were  made  pursuant 
to  that  clause  of  the  contract  between  the 
steamship  company  and  tbe  raUway  company 
that,  on  the  termination  of  the  lease,  there 
shall  be  an  equitable  adjustment  between  the 
parties  of  the  value  of  any  betterments  and 
improvements  (not  provided  for  in  the  con- 
tract), properly  chargeable  to  capital  account, 
which  shall  have  been  erected  or  constructed 
on  the  demised  premises  by  the  railway  com- 
pany with  the  expressed  written  consent  of 
tbe  steamship  company.  The  steamship  com- 
pany contends  that  It  did  not  consent  in  writ- 
ing to  the  construction  of  the  improvement ; 
that  it  had  no  contractual  relation  with  the 
lumber  company ;  and  that  the  lumber  com- 
pany has  no  Hen  on  its  property  for  work 
done  at  the  Instance  of  its  tenant,  the  railway 
company.  On  the  other  hand,  tbe  lumber 
company  contends  that  the  contract  between 
the  railway  company  and  the  steamship  com- 
pany contemplated  the  erection  of  permanent 
improvements  for  the  betterment  of  the  land- 
lord's property,  for  the  expense  of  which  the 
tenant  was  to  be  reimbursed,  and  that  the 
tenant  was  actually  reimbursed;  that  al- 
though the  improvements  were  made  by  tbe 
railway  company  without  tbe  written  consent 
of  the  steamship  company,  yet  the  voluntary 
payment  to  the  railway  company  by  the 
steamship  company  for  these  Improvements 


was  a  ratiflcatlpn  of  their  construction,  at  the 
instance  of  and  for  the  benefit  of  the  steam- 
ship company. 

The  statute  gives  to  one  furnishing  mate- 
rial for  the  improvement  of  real  estate  upon 
the  employment  of  a  contractor,  or  some  oth- 
er person  than  the  owner,  a  lien  upon  the 
real  estate  improved  for  the  material  used 
In  the  improvement  Civil  Code  1910,  |  3352. 
This  has  been  construed  to  mean  that  tbe 
material  so  furnished  must  be  under  contract 
with  a  contractor  or  with  some  person  occu- 
pying a  similar  relation  to  the  owner  as  that 
of  contractor.  Pittsburg  Plate  Glass  Co.  v. 
Peters  Land  Co.,  123  Ga.  723,  61  S.  B.  725. 
And  in  that  case  it  was  held  that  one  who 
furnishes  material  for  the  improvement  ot 
real  estate,  upon  tbe  employment  of  a  con- 
tractor whose  contract  for  the  Improvement 
is  with  a  lessee,  and  who  sustains  no  con- 
tractual relation  with  the  owner  of  the  fee,  la 
not  entitled  to  a  lien  as  against  the  owner 
of  the  premises.  A  tenant  cannot  order  work 
done  upon  the  demised  premises  and  charge 
the  owner  with  the  cost,  unless  there  Is  some 
relation  existing  between  lilm  and  his  land- 
lord other  than  that  of  lessor  and  lessee,  by 
virtue  of  which  the  landlord  expressly  or  im- 
pliedly consents  to  the  contract  under  which 
the  Improvements  are  made.  The  mere  knowl- 
edge of  the  landlord  that  the'  Improvements 
are  being  made  by  the  tenant  is  insufficient 
to  charge  him  or  bis  premises  with  their  cost 
He  must  either  expressly  or  impliedly  au- 
thorize the  tenant  to  make  the  improvements 
for  the  former's  benefit  Central  of  Georgia 
Railway  Co.  t.  Shiver,  125  Ga.  218,  63  S.  SS. 
610. 

The  provision  in  the  lease  contract  did  not 
contemplate  that  the  railway  company  was 
to  act  as  agent  of  the  steamship  company  in 
constructing  any  improvement.  AU  that  the 
steamship  company  covenanted  was  to  have 
an  equitable  adjustment  with  the  raUway 
company,  at  the  end  of  the  lease,  for  sudi  im- 
provements as  were  made  with  its  written 
consent  This  does  not  amount  to  an  obliga- 
tion to  reimburse  the  railway  company  for 
the  money  expended  by  the  railway  company. 
The  improvements  at  tbe  end  of  the  lease 
may  be  worth  much  less  than  they  cost,  or 
they  may  be  of  a  character  mainly  valuable 
to  the  tenant  and  of  little  value  to  tbe  land- 
lord. The  lessor  obligates  to  pay  no  certain 
sum,  and  tbe  amount  that  may  be  due  on  an 
equitable  adjustment  may  be  much  less  than 
the  contract  price.  Where  a  materialman  is 
entitled  to  foreclose  a  lien  on  the  property  of 
a  landowner  on  account  of  materials  furnish- 
ed to  a  contractor  for  the  impro'vement  of  the 
real  estate,  the  amount  of  his  recovery  can- 
not exceed  the  contract  price.  Stevens  v. 
Georgia  Land  Ca,  122  Ga.  317,  50  S.  E.  100. 
Hence,  as  the  steamship  company  never 
agreed  to  pay  any  stated  amount  to  the  rail- 
way company,  it  could  not  be  ascertained,  la 
advance  of  tbe  termination  of  the  lease, 
whether  the  claim  of  the  lienor  is  in  excess  or 
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less  than  what  would  be  due  on  an  equitable 
adjustment  Under  the  circumstances,  we  do 
not  think  that  the  plaintiff  was  entitled  to  the 
lien  attempted  to  be  asserted. 

[2]  2.  The  Interest  of  the  railway  company 
as  a  stockholder  In  the  steamsMp  company 
does  not  subject  the  property  of  the  steam- 
ship company  to  the  lien.  This  point  was 
expressly  ruled  In  Sparks  t.  Dunbar,  102  Ga. 
129,  29  S.  E.  295.  There  was  no  error  In  di- 
recting the  verdict  to  wUcb  exception  is  tak- 
en. 

Judgment  affirmed  on  main  bill  of  excep- 
tions. Cross-bill  of  exceptiona  dismissed.  All 
the  Justii-es  concur. 

(143  Ga.  183) 

WATEBS  T.  NATIONAL  WOOLEN  MILLS 

etaL    (No.  459.) 
(Supreme  Court  of  Georgia.     July  17.  1914.) 

(ayllabitt  hy  the  Court.) 

1.  Abbmt  (I  63*)— Necessity  of  Wak&aht. 

The  general  rule  is  that  a  person  can  be 
arrested  for  a  crime  onJy  by  an  officer  ander 
and  by  rirtue  of  a  warrant  Usned  for  the  pur- 

P<*«-  .  .  » 

U)  But  one  may  be  arrested  by  an  officer 
without  a  warrant  (1)  If  the  offense  is  commit- 
ted in  the  officer's  presence,  or  (2)  the  offender 
ia  endeavoring  to  escape,  or  (3)  for  other  cause 
there  is  likely  to  be  a  failure  of  justice  for 
want  of  an  officer  to  issue  a  warrant. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  SS  145-156;  Dec  Dig.  %  CS.*] 

2.  Palm  Impbisonmbwt  (8  2*)— What  Com- 
smTUTXS. 

"fUse  imprisonment  consists  in  the  unlaw- 
ful detention  of  the  person  of  another,  for  any 
length  of  time,  whereby  be  ia  deprived  of  his 
personal  liber^." 

[E:d.  Note.— For  other  cases,  see  False  Im- 
priBonment,  Cent   Dig.   %  1;    Dec.   Dig.   |  2.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  2657-2661;   voL  8,  p.  7660.]    ' 

8.  Falbk  Impbibommknt  (|  20*)— Petitiok— 

sujhcikncy. 

A  petition  which  alleged  that  the  defend- 
ants caused  certain  detectives  to  ^o  to  plain- 
tiff's room  at  a  hotel  where  he  resided,  and  to 
arrest,  detain,  and  imprison  him,  without  a  war- 
rant, in  the  police  teirracks  of  the  city,  thus 
depriving  him  of  hid  personal  liberty  for  a  con- 
siderable time,  and  that,  at  the  time  of  the 
arrest  and  imprisonment,  the  plaintiff  was  com- 
mitting no  crime,  and  bad  committed  no  crime, 
but  was  alone  in  his  room,  and  that  by  reason 
of  the  false  arrest  and  imprisonment  he  was 
Drought  into  public  contempt  and  ridicule,  made 
to  suffer  great  mental  humiliation  and  pain, 
and  caused  to  lose  a  position  paying  him  $75 
per  month,  wherefore  he  claimed  damages  in  a 
certain  amount  for  the  false  imprisonment  set 
forth  a  good  cause  of  action,  and  the  court  erred 
in  dismissing  the  petition  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  False  Im- 

Srisonment  Cent  Dig.  |i  86-87;    Dec.  Dig.  | 
9.*] 

Error  from  Superior  Conrt,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  E.  L.  Waters  against  the  Nation- 
al Woolen  Mills  and  E.  H.  Winn.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Beversed. 


E.  L.  Waters  brought  suit  against  the  Na- 
tional Woolen  Mills  and  E.  H.  Winn,  to  re- 
cover damages  for  an  alleged  false  arrest  and 
imprisonment  The  case  made  by  the  peti- 
tion was  snbstantiaUy  as  follows:  On  the 
3l8t  day  of  March,  1913,  Winn,  acting  in  bis 
Individual  behalf,  and  also  acting  In  behalf, 
and  in  the  interest  and  as  the  duly  authorized 
agent  of  the  National  Woolen  Mills,  procur- 
ed, advised,  and  caused  two  detectives,  Vick- 
ery  and  Hamby,  to  go  to  the  plaintiff's  room 
at  the  Leland  Hotel  In  the  city  of  Atlanta 
and  arrest,  detain,  and  imprison  the  plain- 
tiff. The  arrest  and  detention  were  without 
warrant,  against  Ills  wUl,  without  authority, 
and  unlawful  and  false.  By  reason  of  this 
unauthorized  and  unlawful  arrest,  detention 
and  imprisonment,  he  was  deprived  of  his 
personal  liberty  for  a  considerable  time,  and 
was  kept  at  the  police  barracks  in  the  city  of 
Atlanta  for  several  hours  before  he  was  able 
to  secure  bond.  At  the  time  of  the  arrest 
be  was  committing  no  crime,  nor  had  be 
committed  any  crime;  but,  on  the  contrary, 
he  was  alone  in  hhi  own  room  at  the  hot^, 
where  he  had  been  boarding  for  more  than  12 
months  previously,  and  was  quietly  dressing 
for  bis  evening  meat  The  two  detectives 
came  to  his  room  and  arrested  and  falsely 
imprisoned  him,  at  which  time  a  large  crowd 
of  persons,  several  of  whom  were  his  friends 
and  acquaintances,  were  assembled  at  the  ho- 
tel for  their  evening  meal.  The  detectives 
upon  the  arrest  led  him  down  from  the  ho- 
tel by  the  front  way,  where  the  crowd  of 
boarders  and  diners,  his  friends  and  ao- 
quaintances,  had  assembled,  subjecting  him 
to  the  curious  gaze  of  all  those  present,  and 
causing  him  great  humiliation  and  mental 
pain.  At  the  time  of  the  arrest  he  was  em- 
ployed as  a  reporter  and  stenographer  by  the 
Presbyterian  Missionary  Layman's  Move- 
ment, a  religious  organization,  at  a  salary  of 
$75  per  month.  By  reason  of  the  unlawful 
and  false  arrest  and  imprisonment,  he  was 
brought  Into  disrepute,  and  was  discharged 
from  his  position  as  reporter  and  stenogra- 
pher; he  was  forced  to  an  expense  of  $15 
in  obtaining  bond;  his  reputation  for  hon- 
esty, integrity,  and  uprightness  was  injured 
and  damaged;  and  it  had  been  rendered 
]»rd  for  him  to  obtain  employment  He 
sues  for  $5,000  damages,  and,  by  reason  of 
the  aggravating  circumstances,  asks  exem- 
plary and  vindictive  damages. 

Holbrook  &  Corbett,  of  Atlanta,  for  plain- 
tiff in  error.  C.  B.  Reynolds,  of  Atlanta,  for 
defendants  in  error. 

HILL,  J.  (after  stating  the  tacts  as  above). 
The  case  was  dismissed  on  general  demurrer. 
The  allegations  of  the  petition,  set  out  in 
the  statement  of  facts,  must  be  taken  as 
true  on  demurrer;  and,  so  taking  them,  we 
think  they  set  forth  a  good  cause  of  action. 
Counsel  for  the  defendants  InsistB  that,  while 
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die  allegation  Is  fbat  the  arrest  was  wlthont 
warrant,  at  the  same  time  It  Is  all^^ed  that 
the  plaintiff  was  put  to  the  expense  of  $15 
In  glrlng  bond ;  and  it  Is  argued  that  from 
this  allegation  It  Is  fair  to  assume  that  the 
bond,  which  the  defendant  was  required  to 
give,  was  an  appearance  bond  In  a  criminal 
case  In  which  the  plaintiff  was  arrested; 
and  therefore  that  any  claim  for  damages 
which  the  plaintiff  ndght  have  Is  not  for 
false  arrest,  or  for  false  imprisonment,  but 
for  malicious  prosecution,  and  that  in  such 
case  It  would  be  necessary  for  him  to  allege 
that  the  prosecution  terminated  In  his  favor 
prior  to  the  bringing  of  his  suit  for  damages. 
In  view  of  the  allegations  in  the  petition, 
we  cannot  assume  that  the  bond  given  by 
the  plaintiff  was  "an  appearance  bond  In  the 
criminal  case  in  which  he  was  arrested." 
There  is  nothing  in  the  petition  or  in  the 
whole  record  to  indicate  that  there  was  a 
criminal  case  pending  agatost  the  plaintiff 
in  which  he  was  arrested.  It  did  not  appear 
whether  the  detectives  were  public  employes 
or  private  detectives.  The  plaintiff  alleges 
that  he  had  committed  no  crime,  and  was 
committing  no  crime,  and  was  arrested  with- 
out warrant  or  authority  of  law.  We  cannot 
assume  from  the  fact  that  he  gave  bond  that 
he  had  committed  crime,  or  was  even  charged 
with  crime.  He  was  In  prison,  unlawfully 
as  he  claims;  and  he  wanted  to  be  out  of 
prison,  and  gave  bond  and  was  released. 
Just  what  kind  of  bond,  and  whether  It 
was  to  answer  any  criminal  charge.  Is  not 
alleged.  We  cannot  assume,  from  the  mere 
allegation  that  the  plaintiff  w«is  forced  to 
an  ewense  of  $15  "In  obtaining  bond,"  that 
he  was  charged  with  a  criminal  offense,  and 
that  the  bond  was  given  for  his  appearance 
to  answer  that  charge. 

[1]  The  record  is  silent  as  to  the  offense 
for  which  he  was  arrested,  if  any.  If  he 
had  not  committed  any  crime  (or  if  he 
had  he  was  not  endeavoring  to  escape), 
or  if  he  was  committing  no  crime  in  the 
presence  of  the  arresting  officers,  or  for  other 
cause  there  was  not  likely  to  be  failure  of 
Justice  for  want  of  an  officer  to  issue  a  war- 
rant, they  liad  no  authority  to  arrest  him 
without  a  warrant  Poial  Code,  |  917.  It 
nowhere  appears  that  the  plaintiff  comes 
within  the  exceptions  to  the  general  rule  that 
an  officer  must  arrest  for  a  crime  under  a 
warrant. 

[2]  At  Gonunon  law,  to  constitute  the  of- 
fense of  false  imprisonment,  only  two  things 
were  necessary:  (1)  The  detoitlon  of  the  per- 
son, and  (2)  Uie  unlawfulness  of  the  deten- 
tion. 

"Every  confinement  of  the  person  is  an  Im- 
prisonment, whether  it  be  in  a  common  prison, 
or  in  a  private  bouse,  or  in  the  stocks,  or  even 
by  forcibly  detaining  one  in  the  public  streets." 
2  BL  Com.  book  3.  p.  127. 

See  19  Oyc.  319;  12  Am.  *  Bug.  Bnc. 
Law  (2d  Ed.)  721;  1  Coolej  on  Torts  ^ 
Ed.)  290. 


Our  ClTil  Code  1910,  {  4447,  whldi  Is  but 
a  codification  of  the  common  law,  is  as  fol- 
lows: 

"False  imprisonment  consists  in  the  unlawful 
detention  of  tbe  person  of  another,  •  •  • 
whereby  he  is  deprived  of  his  personal  liberty." 

In  an  action  to  recover  damages  for  false 
InipriBoniuent,  the  only  essential  elements  of 
tbe  action  are  the  detention  and  the  unlaw- 
fulness of  the  detention.  Westberry  t.  Clan- 
ton,  136  Ga.  795,  72  S.  B.  238. 

In  the  case  of  Thomas  v.  State,  91  6a>. 
204,  206,  18  S.  B.  305,  306,  Judge  Bleckley 
said: 

"No  one  who  properly  appreciates  the  sa- 
credness  of  personal  liberty,  and  tbe  jealousy  of 
tbe  law  In  euardine  the  same,  can  doubt  that 
as  a  general  rule  the  law  requires  a  warrant 
in  order  to  render  an  arrest  legal,  whether  it  be 
made  hy  a  policeman  or  any  pobtic  officer.  Only 
three  exceptions  to  this  rule  are  recognized  by 
the  Code.  See  section  4723  [18821.  The 
first  is  where  an  offense  is  committed  In  the 
officer's  presence;  the  second  where  the  offend- 
er is  endeavoring  to  escape;  and  the  third 
where,  from  other  cause,  there  is  likely  to  be 
a  failure  of  justice  for  want  of  an  officer  to  is- 
sue a  warrant.  Where  an  arrest  for  a  past 
offense  is  intended,  and  there  is  no  present  emer- 
gency, no  want  of  time  or  opportunity  for  ob- 
taining a  warrant,  why  shoula  a  policeman  be 
allowed  to  dispense  wiui  a  warrant  when  other 
officers  of  the  law  could  not?  Any  informa- 
tion as  to  the  commission  of  an  offense  which 
would  serve  as  a  reasonable  basis  for  malciog 
an  arrest  would  serve  for  sning  out  a  war- 
rant. The  policeman  could  himself  apply  for 
and  obtain  It,  if  the  injured  party  or  other  per- 
son giving  information  declined  to  do  so,  since 
(he  afSdavit  required  to  obtain  a  warrant  need 
not  char^  the  offense  absolutely  and  without 
qaalification,  but  only  to  tbe  Iiest  of  tihe  affi- 
ant's knowledge  and  belief." 

In  Gordon  v.  Hogan,  li4  Ga.  354,  40  S.  E. 
229,  Hogan  instituted  an  action  against 
Gordon,  of  Spalding  county,  and  Ragan,  of 
Carroll  county,  to  recover  damages  for  false 
imprisonment.  It  was  alleged  that  Gordon 
unlawfully  arrested  and  Imprisoned  Hogan 
in  the  guardhouse  of  the  city  of  Griffin  with- 
out reasonable  or  proper  cause,  and  that  the 
imprisonment  was  made  at  the  instigation 
and  procurement  of  Ragan.  Gordon  attempt- 
ed to  Justify  the  arrest  on  the  ground  that  he 
was  a  police  officer  of  the  dty  of  Griffin  and 
was  authorized  to  make  arrests  for  viola- 
tions of  the  law  of  the  state,  and  that  there 
was,  at  the  time  of  the  arrest  In  Griffin,  a 
legal  warrant  for  the  arrest  of  Hogan  In  Car- 
roll county.  It  did  not  appear  that  the  ar- 
resting officer  had  the  warrant  at  the  time 
of  the  arrest,  or  that  he  ever  had  It,  or  had 
ever  seen  it,  or  bad  knowledge  that  a  warrant 
was  in  existence.  Gordon  testified  that  he 
arrested  Hogan  on  -  directions  on  a  postal 
card  signed  "J.  G.  Tanner,  Sheriff."  ThXa 
was  the  only  authority  the  poUce  officer  had 
for  making  the  arrest  In  the  opinion  Judge 
Little  said: 

"The  evidence  makes  a  clear  case  of  false 
imprisonment  against  Gordon,  the  policeman, 
for  wbldi  he  was  liable  in  damages  to  the 
plaintiS." 

The  verdict  and  Judgment  against  both  de- 
fendants were  upheld  by  this  court     See, 
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also,  the  case  of  Franklin  t.  Amerson,  118 
Ga.  860,  45  S.  E.  698,  where  it  was  held: 
"Where,  in  an  action  for  false  imprisonment, 
the  plaintiff  makes  out  a  prima  facie  case  of 
anlawful  arrest  and  detention,  and'  the  defend- 
ant defends  npon  the  gronnd  that  he  waa  an  offi- 
cer authorized  to  make  arrests,  and  arrested  the 
plaintiff,  for  an  alleged  misdemeanor,  without  a 
warrant,  because  there  was  likely  to  be  a  failure 
of  justice,  for  want  of  an  officer  to  Issue  a  war- 
rant, the  burden  is  on  the  defendant  to  estab- 
lish that  the  circumstances  were  such  as  to  au- 
thorize him  to  arrest  the  plaintiff  without  a 
warrant.  The  farts  of  the  present  case  render- 
ing the  above  rule  applicable  therein,  and  the 
defendant  having  wholl/  failed  to  snow  that 
there  was  likely  to  be  a  failure  of  justice  for 
want  of  an  officer  to  issue  a  warrant,  the  verdict 
in  his  tavor  was  contrary  to  evidence  and  to 
law." 

There  is  nothing  in  the  petition  or  in  the 
record  anywhere  to  Indicate  that  there  was 
a  prosecution  of  the  plalntiS  by  the  defend- 
ant, and  that  such  prosecutloq  was  terminat- 
ed. There  is  nothing,  therefore,  in  the  pres- 
ent case  to  bring  it  wUhia  the  law  with  ref- 
erence to  malidons  prosecutions.  CHtII  Code, 
H  4440,  4446. 

[3]  Under  the  allegations  of  the  petition, 
a  case  of  false  Imprisonment  has  been  set 
forth,  and  the  court  erred  in  dismissing  it  on 
demnrrer. 

Jvidgmant  reversed.  AU  the  Justices  con- 
car. 

(Itt  Qs.  ItT) 

WATERS  v.  WALKOVER  SHOE  SHOP. 

(No.  462.) 

{SopraiEc  Court  of  Georgia.     July  17,  1914.) 

Eirror  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  E.  L.  Waters  against  the  Walk- 
over Bhoe  Shop.  Judgment  for  defendant, 
and  plalntlfC  brings  error.     Reversed. 

Holbrook  ft  Coitett,  of  Atlanta,  for  plain- 
tiff In  error.  C.  B.  Reynolds,  of  Atlanta,  for 
defendant  in  error. 

HILL,  J.  This  case  la  controlled  by  the 
decision  this  day  rendered  hy  this  court  in 
the  case  of  Waters  v.  National  Woolen  Mills, 
82  S.  B.  G35,'ante.  The  allegations  in  this 
case  as  to  the  detectives  making  the  arrest 
was  that  they  were  detectives  "in  the  employ- 
ment of  the  dty  of  Atlanta."  It  did  not  ap- 
pear that  they  were  a  part  of  the  police  force 
of  the  city,  so  as  to  raise  any  question  in 
regard  to  the  provisions  of  the  city  charter 
on  the  subject  of  the  police  and  their  duties. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(142  Oa.  138) 

WATERS  ▼.  WINN  et  aL    (No.  460.) 
(Supreme  C!oart  of  Georgia.     July  17,  1914.) 

(BvJlakut  hv  the  Court.) 
1.  Malicious  PaosKcunoir  (§S  1,  51*)— "Mau- 

OIOUS    ABBBST"— FLKADINQ. 

The  actions  for  malicious  arrest  and  ma- 
licious prosecution  are  essentially  of  the  same 


nature ;  the  former  being  appropriate  to  arrests 
under  civil  process,  and  the  latter  to  arrests  un- 
der criminal  process.  In  either  action  it  is  nec- 
essary to  allege  the  termination  of  the  proceed- 
ing out  of  which  the  writ  issued,  in  uvor  of 
the  plaintiff.  The  first  count  of  the  petition 
failed  to  state  a  cause  of  action. 

[Kd.  Note.— For  other  cases,  see  Malicious 
Prosecution,  C3eat  Dig.  §{  1,  96,  90 ;  Dec.  Dig. 
§S  1,  51.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4309,  4310.] 

2.  Malicious    Prosecutiott    (J    35*)— Whem 
Maintainable  — Compromise  ob  Pbosecu- 

TIOK. 

To  maintain  an  action  for  malicious  prose- 
cution the  plaintiff  must  prove  that  the  prosecu- 
tion has  terminated  in  bis  favor.  If  the  termi- 
nation of  a  prosecution  has  been  brought  about 
hy  compromise  of  the  parties,  an  action  for 
malidoua  prosecution  cannot  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Proeecution,  CentDlg.  §i  71-77 ;  DecDig.  {  35.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

AcUon  by  E.  L.  Waters  against  E.  R.  WUm 
and  the  National  Woolen  Mills.  Judgment 
for  defendants,  and  plalntlS  brings  error. 
Afhrmed. 

Holbrook  ft  0>rbett,  of  Atlanta,  for  plain- 
tiff in  error.  O.  B.  Reynolds,  of  Atlanta,  tor 
defendants  in  error. 

EVANS,  P.  J.  E.  L.  Waters  brought  salt 
against  E.  R.  Winn  and  the  National  Woolen 
MlUs.  The  petition  contained  two  counta 
The  first  count  alleged  that  Winn,  as  the 
agent  and  with  the  approval  of  Ills  code- 
fendant,  sned  out  a  warrant  before  a  Justice 
of  the  peace,  charging  him  with  the  offense 
of  a  misdemeanor;  that  he  was  arrested  by  a 
lawful  constable ;  that  the  arrest  was  with- 
out probable  cause ;  that  he  was  not  guilty 
of  the  offense  charged  in  the  warrant,  nor 
guilty  of  any  other  offense;  that  the  arrest 
was  malicious;  and  that  he  had  sustained 
the  damages  set  out  In  the  second  count  he 
alleged,  in  addition  to  the  matters  set  out 
in  the  first  count,  that  upon  being  arrested 
he  was  brought  before  the  Justice,  when  the 
warrant  was  withdrawn  by  the  defendants  in 
consideration  of  his  agreeing  to  pay  off  and 
discharge  a  debt  owing  by  him  to  the  Nation- 
al Woolen  Mills,  whidi  was  done,  and  the 
warrant  was  withdrawn.  The  petition  was 
dismissed  on  general  demurrer,  and  the  plain- 
tiff excepted. 

[1]  1.  The  first  count  of  the  petition  claim- 
ed damages  for  a  malicious  arrest  At  com- 
mon law  an  action  on  the  case  oonld  be 
maintained  whenever  an  injury  to  a  person 
or  his  property  or  reputation  was  occasioned 
by  regular  process  of  a  court  of  competent 
Jurisdiction,  maliciously  adopted.  If  the  In- 
Jury  complained  of  was  an  arrest  under  valid 
process,  the  remedy  was  for  malicious  arrest 
and  prosecution.  If  the  arrest  was  made 
under  civil  process,  as  where  one  had  been 
maliciously  and  without  probable  cause  taken 
into  custody  for  debt,  or  where  there  had 


•For  other  cues  see  uma  topic  awl  Motion  NUUBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Seriee  A  Rep'r  Indexes 
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been  a  malldons  boldlng  of  a  person  to  ball, 
ttae  action  was  one  for  a  mallclons  arrest; 
but  If  the  process  under  which  the  plaintiff 
was  arrested  was  criminal  the  action  was  one 
for  a  malldoua  prosecution.  2  Saunders  on 
Pleading  and  Evidence,  319;  1  Chltty  on 
Pleading,  149;  Ahem  ▼.  Collins,  39  Mo.  145. 
These  forms  of  actions  differ  in  no  essential 
particular.  In  an  action  for  malicious  ar- 
rest the  determination  of  the  proceeding  out 
of  which  the  prosecution  Issued  must  be  al- 
leged, and  also  that  It  was  determined  In  the 
plaintiff's  favor.  Likewise,  In  an  action  for 
malicious  prosecution,  the  prosecution  must 
be  ended  before  the  right  of  action  accrues. 
Civil  Code,  I  4446;  Porter  v.  Johnson,  96  Ga. 
14B,  23  S.  B.  123 ;  Mulllns  v.  Matthews,  122 
Ga.  286,  BO  S.  E.  101 ;  Gordon  v.  West,  129 
Oa.  632,  69  S.  E  232,  13  L.  R.  A.  (N.  S.)  549. 
The  first  count  of  the  petition  does  not  allege 
that  the  prosecution  terminated  In  the  plain- 
tiff's favor,  and  for  that  reason  no  cause  of 
action  for  a  malldons  arrest  or  malidous 
prosecution  Is  set  out 

The  allegations  in  the  first  count  are  in- 
BnfBdent  to  set  out  a  cause  of  action  for  false 
Imprisonment.  An  arrest  under  a  warrant, 
valid  In  form.  Issued  by  a  competent  author- 
ity upon  a  suffldent  complaint,  is  not  false 
imprisonment  Joiner  v.  Ocean  Steamship 
Co.,  86  Ga.  238,  12  S.  E.  361;  Page  v.  Cltl- 
cens'  Banking  Co.,  Ill  Ga.  73,  86,  36  S.  B. 
418,  61  li.  R.  A.  463,  78  Am.  St  Rep.  144; 
Gordon  v.  West  supra. 

Nor  does  the  first  count  set  out  a  cause  of 
action  for  a  malidous  abuse  of  process.  An 
action  for  a  malidous  abuse  of  process  lies 
where  a  party  employs  process,  legally  and 
proi>erly  Issued,  wrongfully  and  unlawfully, 
for  a  purpose  which  is  not  Intended  by  law 
to  effect;  and  for  such  malldons  abuse  of 
dvU  or  criminal  process  an  action  will  lie 
against  the  party  responsible  for  the  abuse. 
Porter  v.  Johnson  and  Mulllns  v.  Matthews, 
supra.  There  la  no  allegation  In  the  first 
count  that  the  warrant  was  sued  out  and 
the  defendant  arrested  thereunder,  to  ac- 
complish any  ulterior  purpose. 

The  first  count  of  the  petition,  therefore,  is 
defective  In  setting  out  an  action  for  mali- 
dous arrest  or  malidous  prosecution,  In  that 
it  fails  to  allege  the  termination  of  the  pro- 
ceeding in  the  plaintiff's  fkivor ;  it  is  defective 
in  setting  out  a  cause  of  action  for  false  im- 
prisonment inasmuch  as  it  is  distinctly  alleg- 
ed that  the  plaintiff  was  arrested  by  virtue 
of  a  warrant,  valid  in  form,  Issued  by  a  com- 
petent authority,  upon  sufficient  complaint; 
it  is  defective  as  stating  a  cause  of  action 
for  malidous  abuse  of  process,  in  that  there 
is  no  allegation  that  the  process  was  employ- 
ed to  perform  any  other  function  than  that 
Intended  by  law. 

[2]  2.  In  the  second  count  the  plaintiff  sues 
for  a  malidous  prosecution.  He  alleges  that 
the  prosecution  was  withdrawn  by  the  defend- 
ants In  consideration  of  bis  agreement  to  pay 


off  and  dlscbarge  a  debt  on  condition  that 
the  defendant  should  not  prosecute  the  crim- 
inal case  further,  that  this  was  done,  and  that 
the  warrant  was  then  withdrawn  by  the  de- 
fendants. The  allegation  Is  that  the  prosecu- 
tion was  terminated  because  of  his  agreement 
to  pay  a  certain  sum  of  money.  It  is  essen- 
tial to  the  maintenance  of  an  action  for  ma- 
lidous prosecution  that  the  plaintiff  shall 
prove  that  the  prosecution  not  only  termi- 
nated, but  terminated  in  his  favor.  Civil 
Code  1910,  {  4446.  Such  termination  may  be 
caused  by  the  voluntary  abandonment  of 
the  case  by  the  party  who  instituted  the 
prosecution.  But  the  rule  seems  to  be  well 
settled  that  where  the  termination  of  the 
prosecntlon  has  been  brought  about  by  com- 
promise and  agreement  of  the  parties,  an 
action  for  malidous  prosecution  cannot  be 
maintained.  Craig  v.  Ginn,  3  PennewllI  (Del.) 
117,  48  AU.  192,  63  L.  a  A.  715,  94  Am.  St 
Rep.  77.  In  Welch  v.  Cheek,  125  N.  C.  353, 
34  S.  E.  531,  it  appeared  that  the  plaintiff 
compromised  with  the  defendant  and  con- 
sented to  the  dismissal  of  the  action  before 
the  Justice:    The  court  said: 

"It  U  a  settled  rule  that  before  an  action 'like 
the  present  to  recover  damages  can  be  main- 
tained, the  criminal  action  must  have  terminat- 
ed in  some  way,  either  by  nolle  prosequi,  ver- 
dict, or  quashing,  etc  When,  However,  the 
termination  has  been  induced  and  brought  about 
by  the  defendant  he  cannot  maintain  an  action 
for  damages." 

In  Atwood  ▼.  Belme,  73  Hun,  547,  26  N.  Y. 
Snpp.  149,  the  parties  sued  out  cross-warrants 
charging  assault  and  battery,  and  one  for 
larceny.  After  trying  one  of  the  assault  and 
battery  cases,  counsel  for  the  parties  agreed 
that  they  would  absent  themsdves  from  court 
upon  the  day  to  whidi  the  other  cases  were 
adjourned,  and  each  warrant  was  dismissed 
for  want  of  prosecution.  The  court  aald  that 
the— 

"disposition  of  the  matter  was  judidous  and 
creditable  to  all  concerned,  but  It  was  not  sucti 
a  termination  of  the  prosecution  as  would  sus- 
tain an  action.  In  principle  It  was  a  com- 
promise or  an  abandonment  of  the  proceeding 
by  mutual  consent  and  no  real  determination 
has  been  had.  On  that  ground  the  plaintiff's 
case  fails." 

The  theory  that  a  termination  by  compro- 
mise and  settlement  defeats  an  action  for 
malicious  prosecution  has  thus  been  stated 
by  the  Supreme  Court  of  Maine,  in  Morton  v. 
Young,  55  Me.  24,  92  Am.  Dec.  565: 

"If  be  (the  plaintiff]  settled  the  demand  under- 
Btandingly  and  voluntarily,  he  is  estopped  from 
denying  that  the  defendant  had  probable  cause 
for  bringing  the  suit" 

The  plaintiff  having  alleged  that  the  war- 
rant was  withdrawn  on  account  of  his  ex- 
ecuted agreement  to  pay  a  certain  sum  of 
money,  he  is  not  entitled  to  maintain  against 
the  defendants  an  action  for  malicious  prose- 
cution In  suing  out  the  warrant 

Judgment  affirmed.  AU  the  Justlcea  oon- 
cor. 
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WATERS  V.  DAVIS  et  al.    (No.  461.) 
{Supreme  Court  of  Georgia.     July  17,  1914.) 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Jud^e. 

Action  by  B.  L.  Waters  against  J.  TU.  Davis 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Holbrook  &  Corbett,  of  Atlanta,  for  plaintiff 
in  error.  C.  B.  Beynolds,  of  Atlanta,  for  de- 
fendants in  error. 

BYANS,  P.  J.    This  case  is  controlled  by  the 
case  of  Waters  t.  Winn,  ante,  82  S.  B.  537. 
Judgment  a£Srmed.    All  the  Justices  concur. 

a<2  Oa.  147)  ''^^^^^^ 

Mcdonald  t.  valdosta  inv.  go. 

(No.  468.) 
(Supieme  Court  of  Georgia.    July  22,  1914.) 

fSylldbtu  ly  the  Oovri.) 

Trusts  (SS  191,  194,  200*)— Tbustkbs— Sam 
OF  Land — Obdeb  or  Cotjkt— Necessity. 
A  testator  by  the  first  item  of  his  will  con- 
ftrred  on  bis  executrix  the  power  °"to  buy  and 
sell  property  at  any  time  she  may  deem  fit,  and 
to  take  control  of  all  m^  affairs  the  same  as  her 
own,  without  any  application  or  returns  to  be 
made  to  the  regular  courts  of  law  regulating 
such  cases ;  to  pursue  such  course  with  my  af- 
fairs as  if  I  were  personally  present  and  per- 
formed the  same."  Another  item  of  the  will 
appointed  his  executrix  guardian  of  his  children, 
and  vested  her  with  "full  power  over  their 
persons  and  property  that  is  now  guaranteed  or 
vested  in  myself,  and  to  manage  and  control 
their  persons  and  their  property  as  she  deems 
best  for  their  interests,  with  as  full  power  as  in 
item  1st"  The  executrix  and  guardian  thus  ap- 
pointed purchased  the  real  estate  in  controversy, 
and  took  a  deed  to  herself  as  trustee  for  the 
children  of  testator,  "under  the  same  limita- 
tions, restrictions,  and  powers  as  are  allowed, 
directed,  and  contained  in  the  last  will  and 
testament  of  the  said  Henry  B.  Moore,  de- 
ceased," the  testator.  Subsequently  the  trustee 
applied  to  the  judge  of  the  superior  court  for 
an  order  to  sell  the  lands  belonging  to  her  ces- 
tuis  que .  trust,  and  to  re-invest  the  proceeds, 
which  was  granted  at  chambers  on  December 
13,  1869.  Ttxe  land  was  sold  by  the  trustee  and 
a  deed  executed  by  her  as  such  to  the  purchaser, 
conveying  the  land  in  controversy.  The  deed 
contained  no  recital  of  the  application  and  or- 
der to  sell.  The  grantee  and  those  who  hold  un- 
der him  have  held  possession  of  the  land  under 
the  deed  for  over  40  years.  The  plaintiff  (Mc- 
Donald), who  is  the  grandson  of  the  testator, 
brought  suit  as  the  heir  at  law  of  his  deceased 
mother,  on  whose  estate  there  was  no  adminis- 
tration, to  recover  an  undivided  twelfth  interest 
in  the  land.  The  court  granted  a  nonsuit 
Held,  that  the  deed  of  the  ^stee  is  to  be  con- 
strued as  if  the  language  in  the  will  authoriz- 
ing the  guardian  to  sell  was  incorporated  in  the 
deed. 

(a)  Under  the  terms  of  the  will,  the  trustee 
or  testamentary  guardian  had  the  authority  to 
sell  the  land  and  execute  a  deed  to  the  same 
without  an  order  of  court  for  that  purpose. 

(b)  Begardless  of  whether  the  order  was  le- 
gally obtained  in  vacation,  the  trustee  had  au- 
thority to  sell  the  land,  and  her  deed  as  trustee 
conveyed  all  the  title  she  and  her  cestuis  que 
trust  had  thereto. 

Jc)  The  court  did  not  err  In  granting  a  non- 
it 

[X!d.  Note.— For  other  cases,  see  Trusts,  Cent 
Dte.|l  243,  249,  267-269;   Dec.  Dig.  «  191, 


Knor  from  Superior  Court,  Lowndes  Coun- 
ty;  W.  B.  Tbomas,  Judge. 

Ejectment  by  G.  O.  McDonald  against  tbe 
Valdosta  Investment  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  P.  Wallls,  of  Americns,  J.  P.  Knight,  of 
Nashville,  and  E.  K.  Wilcox,  of  Valdosta,  for 
plaintiff  in  error.  Denmark  &  Griffin,  of 
Valdosta,  for  defendant  In  error. 

HILL,  J.  This  case  tnms  mainly  upon 
the  oonstmction  of  the  will  of  Henry  E. 
Moore,  which  was  dated  June  18,  1861,_and 
was  probated  in  solemn  form  on  December 
26,  1862.  The  Items  of  the  will  necessary 
for  a  proper  determination  of  this  case  are 
aa  follows: 

"Item  I.  I  do  hereby  constitute  and  appoint 
my  mother  (Mrs.  Mary  Moore)  my  executrix. 
She  is  hereby  vested  with  full  power  to  pay  all 
my  liabilities  which  btave  accrued  to  me  since 
coming  to  this  county,  to  collect  all  debto  due 
me  and  receipt  for  the  same,  and  to  buy  and  sell 
property  at  any  time  she  may  deem  fit,  and  to 
take  control  of  all  my  affairs  the  same  as  her 
own,  without  any  application  or  returns  to  be 
made  to  the  regular  courts  of  law  regulating 
such  cases;  to  pursue  such  course  with  my  a^ 
fairs  as  if  I  were  personally  present  and  per- 
formed the  same. 

"Item  II.  I  desire  my  mother  to  be  appointed 
guardian  of  my  children  (Alice  M.,  Henry  E., 
and  Georgia  A.  Moore),  and  that  she  be  vested 
with  full  power  over  their  persons  and  property 
that  is  now  guaranteed  or  vested  in  myself,  and 
to  manage  and  control  their  persons  and  their 
property  as  she  deems  best  for  their  interests, 
with  as  full  power  as  item  1st" 

The  present  case  Is  an  action  of  ejectment 
brought  by  tbe  plalntUf,  George  C.  McDon- 
ald, against  the  Valdosta  Investment  Com- 
pany, to  recover  a  one-twelftb  undivided  In- 
terest In  the  land  sued  for.  Plaintiff  claims 
title  as  an  heir  at  law  of  his  mother,  Georgia 

A.  (Moore)  McDonald.  Tbe  evidence  for  tbe 
plaintiff  tended  to  show  that  Georgia  Moore 
was  tbe  daughter  of  Henry  E.  Moore,  tbe 
testator,  and  that  she  was  bom  January  19, 
1860,  and  died  April  4,  1884,  and  there  has 
been  no  administration  on  ber  estate.  She 
married  K.  M.  McDonald,  who  died  June  30, 
1910.  Tbe  plaintiff  was  bom  March  30,  1884, 
and  was  tbe  only  child  of  Georgia  (Moore) 
McDonald  and  K.  M.  McDonald.  Plaintiff 
brought  bis  suit  in  March,  1912,  a  few  days 
before  be  was  28  years  old.  Letters  of  guard- 
ianship issued  by  tbe  court  of  ordinary  of 
Lowndes  county  to  Mary  Moore,  appointing 
her  guardian  of  Alice  M.,  Henry  E.,  and 
Georgia  A.  Moore,  minor  children  of  Henry 

B.  Moore,  dated  June  1,  1863,  were  admitted 
in  evidence.  The  letters  of  guardianship 
contained  tbe   following  clause: 

"I  do  commit  the  guardianship  of  said  or- 
phans to  you,  the  said  Mary  Moore,  you  assent- 
ing thereto  by  the  acceptance  of  these  letters. 
That  you  inquire  into  and  take  charge  of  their 
estate,  real  and  personal,  and  all  other  things  to 
do  by  law  you  ought  to  do  for  said  wards.'* 

Also  a  deed  from  R.  A.  Peeples  to  Mary 
Moore,  conveying  tbe  land  In  question,  in 
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trnst  for  Alice,  Henry,  and  Georgia,  minor 
children  of  H.  E.  Moore,  deceased,  dated 
January  24,  1868,  and  containing  the  follow- 
ing clause: 

"I,  Richard  A.  Pecplea,  •  ♦  ♦  do  hereby 
bargain,  sell,  and  convey  unto  Mary  Moore,  in 
trust  for  Alice,  Heni7  and  Georgia,  minor  chil- 
dren of  Henry  E.  Moore,  deceased,  under  the 
same  limitations,  restrictions,  and  powers  as 
are  allowed,  directed,  and  contained  in  the  last 
will  and  testament  of  the  said  Henry  E.  Moore, 
deceased,"  etc. 

Also  the  petition  of  Mary  Moore,  trustee 
for  Henry,  Alice,  and  Georgia,  minor  children 
of  H.  B.  Moore,  deceased,  to  the  Judge  of 
the  superior  court  of  Lowndes  county,  for 
an  order  allowing  the  sale  of  certain  prop- 
erty. Including  that  In  question,  dated  De- 
cember 13,  1869,  together  wltb  the  order 
granted  at  chambers  on  December  20,  1869, 
allowing  the  sale.  Also  a  deed  from  Mary 
Moore,  trustee  for  Henry,  Alice,  and  Georgia 
Moore,  to  John  O.  Wlsenbaker,  dated  De- 
cember 21,  1869,  reciting  a  consideration  of 
$1,000.  Also  a  deed  dated  December  21, 
1877,  from  Alice  M.  Slmms  (n«e  Moore),  H.  E. 
Moore,  and  Georgia  A.  Moore,  children  of  H. 
B.  Moore,  deceased,  to  C.  N.  Mayson,  as 
trustee  of  Susan  Augusta  McBrlde.  (It  Is 
recited  In  the  blU  of  exceptions  that  this 
deed  was  in  fact  signed  only  by  Alice  M. 
Slmms  and  H.  E.  Moore.)  Also  a  deed  from 
J.  C.  Wlsenbaker  to  R.  A.  Anderson  et  aL, 
and  a  deed  from  Anderson  et  al.  to  C.  N. 
Mayson,  as  trustee  for  Susan  Augusta  Mc- 
Bride,  conveying  a  tract  of  land  of  which  the 
land  In  controversy  is  a  part.  Also  a  chain 
of  conveyances  from  0.  N.  Mayson,  as  trus- 
tee of  Susan  A.  McBride,  into  the  defend- 
ant, the  Valdosta  Investment  Company.  At 
the  conclusion  of  the  evidence  the  court 
granted  a  nonsuit  and  dismissed  the  peti- 
tion. 

It  is  insisted  that  the  defendant's  tlUe 
depends  on  the  validity  of  the  order  of  the 
Judge  of  the  superior  court,  purporting  to 
authorize  Mrs.  Mary  Moore,  as  trustee,  to 
aell  the  property  In  controversy.  It  Is  ar- 
gued that,  prior  to  the  act  of  1889,  Judges 
of  the  superior  court  bad  no  a'uthority  to 
grant  in  vacation  an  order  to  a  guardian  to 
sell  the  lands  of  his  ward,  and  that  a  deed 
executed  under  a  sale  thus  granted  is  void. 
See  MUls  v.  Geer,  111  Ga.  276(3),  291,  36 
S.  E.  673,  52  L.  R.  A.  934.  Under  the  view 
we  take  of  this  case.  It  is  immaterial  wheth- 
er the  order  of  the  Judge  of  the  superior 
court  to  sell  was  granted  in  vacation  or  not, 
or  whether  the  guardian  was  appointed  stat- 
utory guardian  and  sold  the  land  by  virtue 
of  an  order  obtained  In  that  capacity.  Un- 
der the  terms  of  the  deed  from  Peoples  to 
Mary  Moore,  the  trustee,  she  was  vested  with 
the  "same  limitations,  restrictions,  and  pow- 
ers as  are  allowed,  directed,  and  contained 
in  the  last  wUl  and  testament  of  said  Henry 
B.  Moore,  deceased."  And  the  will  confer- 
red on  her  the  authority  "to  buy  and  sell 


property  at  any  time  she  may  deem  fit,  and 
to  take  control  of  all  my  affairs  the  same  as 
her  own,  without  any  application  or  returns 
to  be  made  to  the  regular  courts  of  law  reg- 
ulating such  cases;  to  pursue  such  course 
with  my  affairs  as  if  I  were  personally  pres- 
ent and  performed  the  same"  This  language 
Is  broad  and  comprehensive,  and  under  Its 
terms  we  think  the  trustee  bad  full  power 
to  sell  and  dispose  of  any  of  the  property 
of  Henry  E.  Moore,  without  an  order  of 
court,  or  irrespective  of  whether  the  trus- 
tee was  appointed  statutory  guardian  and 
sold  it  as  such.  Under  the  powers  confer- 
red by  the  deed  and  will,  the  trustee  could 
sell  any  of  the  testator's  property  the  same 
as  he  could  if  living.  It  follows  that,  if  she 
bad  these  powers  under  the  will  of  the  tes- 
tator, she  had  the  same  powers  as  to  the 
land  in  controversy  under  the  deed  from  Peo- 
ples to  her,  as  trustee  for  Henry,  Alice,  and 
Georgia  Moore;  the  latter  being  the  mother 
of  the  plaintiff.  The  same  powers  are  ex- 
pressly given  to  the  trustee  in  the  deed  as 
were  given  by  the  will  of  H.  E.  Moore,  and 
the  deed  Is  to  be  construed  as  if  the  lan- 
guage of  the  will  were  Incorporated  in  the 
deed.    See  6  Am.  A  Eng.  EInc.  Law,  516. 

It  appears  from  the  evidence"  that  Mary 
Moore,  as  trustee  for  the  mother  of  the  plain- 
tiff, and  for  her  brother  and  sister,  sold  the 
property  conveyed  by  Peeples  to  one  Wlsen- 
baker, and  executed  a  deed  to  him  as  trus- 
tee, and  the  grantee  of  Wlsenbaker,  and  sub- 
sequent grantees  on  down  to  the  defendant 
in  error,  held  possession  of  this  property  un- 
til the  present  suit  was  filed,  a  period  of 
over  40  years.  The  deed  from  Mary  Moore, 
trustee,  to  Wlsenbaker  does  not  redte  the 
granting  of  the  order  by  the  Judge  of  the 
superior  court  to  sell  the  land. 

From  the  foregoing  we  conclude  that  un- 
der tne  deed  from  Peeples  to  Moorot  trustee, 
and  under  the  will  of  H.  E.  Moore,  when 
Mrs.  Moore,  as  trustee,  conveyed  the  land 
in  qukstion  to  Wlsenbaker,  she  conveyed  all 
the  interest  that  she  as  trustee  had,  or  that 
Georgia  Moore,  afterwards  McDonald,  had 
In  the  property;  and  it  necessarily  foUovra 
ttiat  the  plaintiff,  as  the  heir  at  law  of 
Georgia  (Moore)  McDonald,  has  no  interest 
in  the  land,  and  that  the  court  was  right  in 
granting  a  nonsuit  and  dismissing  the  peti- 
tion. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


attOa.  lEU 
JONES  ▼.  CITY  OF  ATLANTA.  (No.  469.) 
(Supreme  Court  of  Georgia.     July  22,  1914.) 

(ByUahui  by  th«  Court.) 
1.  MumciPAi.  CoBPoBATiONB  (IS  733,  742*)— 

WlDENIHG     StBEETS— NEQLIOENCB— INJTJBT 

TO  TBAVEt,KBs— Authority  of  Crrr. 

A  petition  seeking  to  recover  damages 
against  the  city  of  Atlanta  alleged,  among  other 
tilings,    the  following:    The  city   widened   and 
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Sraded  ono  of  its  streets,  cutting  from  the  lot 
whereon  the  plaintiff  resitied  a  atrip  about  6 
feet  wide,  and  lowering  the  grade  in  front  of 
it  about  4  feet,  so  as  to  leave  no  means  of 
ingress  and  egress  to  and  from  that  side  of 
the  lot  Lying  between  the  lot  whereon  the  plain- 
tiff resided  and  that  of  her  next  neighbor  was 
an  alley.  In  widening  the  street  the  city  exca- 
vated the  alley  and  made  steps  for  her  to  en- 
ter her  back  yard,  so  as  to  reach  her  house; 
that  being  the  only  means  of  exit  or  entrance 
constructed  by  the  city  for  her  use  in  reaching 
her  home.  When  the  city  widened  the  street 
there  was  a  fence  separating  the  alley  from  the 
plaintifTs  lot,  and  at  the  time  of  widening  the 
street  the  city  cut  off  aboat  14  feet  of  the  fence 
"in  one  compact  mass,"  ond  so  placed  it  as  to 
lean  np  against  the  remainder  of  the  fence  on 
the  side  nearest  plaintiff's  home  in  an  almost 
perpendicnlar  position— at  an  angle  of  about 
10  degrees— without  being  secured  in  any  way; 
and  in  this  position  the  city  allowed  it  to  re- 
main for  about  two  weelcs.  While  plaintiff 
was  passing  along  the  alley,  going  from  her 
home  to  the  street,  the  part  of  the  fence  thus 
placed  and  left  standing  by  the  city  fell  upon 
and  injured  her.    Held: 

(a)  The  petition  was  not  subject  to  general 
demurrer. 

(b)  The  acts  complained  of  were  alleged  to  be 
those  of  the  city,  and  it  cannot  be  held  as 
matter  of  law  that  the  grading  and  widening 
of  its  streets  are  ultra  vires  acts  of  the  city  of 
Atlanta. 

(c)  If  in  the  exerdse  of  the  corporate  powers 
of  the  municipality,  in  widening  and  changing 
the  grade  of  one  of  its  streets,  the  city,  through 
its  agents  and  employes,  acts  so  negugently  as 
to  cause  personal  injury  to  one  who  lives 
upon  a  lot  abutting  on  the  street  being  im- 
proved, and  who  is  lawfully  passing  to  and  fro;n 
such  lot,  a  cause  of  action  arises  to  such  injured 
person. 

(d)  This  la  not  an  action  for  damages  to  prop- 
erty arising  from  a  trespass  thereon  by  serv- 
ants or  employes  of  a  city,  committed  during  the 
progress  of  the  woric  done  in  effecting  the  grade 
•f  the  street  or  wholly  disconnected  therewith, 
as  was  held  to  be  the  case  in  Houghton  v.  City 
of  Atlanta.  113  Ga.  948,  39  S.  E.  316.  Where 
one's  property  is  taken  or  damaged  for  public 
use  by  a  municipal  corporation  in  widening 
or  ffraiding  one  of  its  streets,  he  may  have  a 
right  of  action  arising  from  the  negligent  man- 
ner in  which  the  street  is  widened  or  graded. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1647-1649,  1560, 
U61, 1663;  Dec.  Dig,  |{  733.  742.*] 

2.  Plxadiko  (S  248*)— Pktition— Akxnduxnt 
— N«w  Causk  ov  Action. 

To  the  petiticHi  described  in  the  preceding 
faeadnote  an  amendment  wag  offered,  in  sub- 
stance as  follows:  The  defendant  is  vested  by 
law  with  authority  over  its  streets  and  alleys 
under  its  charter,  and  is  charged  by  law  with  a 
duty  to  prevent  injuries  arising  from  the  nnsafe 
condition  of  its  streets  caused  by  itself  or  other 
persons.  The  city  through  its  coostruction  de- 
partment surveyed  and  laid  off  the  street  run- 
ning in  front  of  the  lot  whereon  plaintiff  re- 
sided, and  requested,  permitted,  and  directed 
"the  Fulton  county  chain  gang,  by  and  through 
the  commisdoners  of  Fulton  county,"  to  exca- 
vate, dig,  and  widen  that  street  or  aveuue, 
which  was  done  in  accordance  with  a  resolution 
passed  by  the  city  council  and  under  the  su- 
pervision of  and  in  accordance  with  the  plans 
and  survey  of  the  city  and  for  its  benefit  A 
portion  of  the  fence,  which  was  taken  down  and 
placed  as  set  out  in  the  petition  above  described, 
projected  out  and  onto  the  western  edge  of  the 
sidewalk  nearest  the  alley,  and  the  city  allowed 
it  to  thus  remain  for  about  two  weeks,  with- 
out placing  about  it  any  barrier,  fence,  rope,  or 


notice  or  warning  of  its  dangerous  condition, 
and  without  notifying  the  plaintiff  of  any  dan- 
ger; and  as  plaintiff  was  passing  along, the  al- 
ley, going  from  her  home  to  the  street,  that 
part  of  the  fence  left  leaning  as  aforesaid  fell 
against  her  just  as  she  had  reached  and  was  up^ 
on  the  west  sidewalk  of  the  street    Held: 

(a)  This  did  not  add  a  new  cause  of  action 
to  the  original  petition. 

(b)  The  original  petition  having  alleged  that 
the  fence  was  taken  up  by  the  city  in  the  progress 
of  work  upon  the  street  and  was  so  placed 
as  to  lean  against  that  part  which  was  left 
standing,  the  allegation  that  it  was  so  placed 
as  to  project  over  a  part  of  the  sidewalk  and 
left  thus  standing  did  not  add  a  new  cause  of 
action. 

(c)  The  original  petition  having  alleged  that 
the  acts  described  were  done  by  the  city,  an 
amendment  which  alleged  that  the  city,  being 
invested  with  authority  over  its  streets  and  al- 
leys, and  being  charged  with  the  duty  of  keeping 
them  in  a  safe  condition,  and  to  prevent  injury 
from  a  failure  so  to  do  arising  from  the  conduct 
of  itself  and  others,  requested,  permitted,  and 
directed  the  work  to  be  done  by  others  under 
its  supervision,  and  in  accordance  with  its 
plans  and  surveys,  and  for  the  benefit  of  the 
city  (though  such  other  persons  were  the  coun- 
ty commissioners  causing  the  work  directjy  to  be 
done  by  convicts),  this  did  not  constitute  a  sep- 
arate and  distinct,  cause  of  action.  In  the  pe- 
tition the  allegation  was  that  the  city  did  the 
work.  The  amendment  was  to  the  effect  tliat 
the  city  caused  it  to  be  done  by  others  under 
its  direction  and  supervision.  Mayor,  etc.,  of 
Savannah  v.  Waldner,  49  Ga.  316. 

(d)  Nor  did  the  allegation  in  the  amendment 
that  a  portion  of  the  fence  removed  by  the  city 
was  left  projecting  partly  on  the  sidewalk,  and 
fell  on  or  against  the  plaintiff  just  as  she  "had 
reached  and  was  upon  the  west  sidewalk"  of  the 
street,  constitute  a  new  cause  of  action,  in  view 
of  the  allegations  of  the  original  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  U  686.  687,  689-706.  708%,  709; 
Dec.  Dig.  {  248.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  tPendleton,  Judge. 

Action  by  Elizabeth  Jones  against  the  City 
of  Atlanta.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

Hewlett  ft  Dennis,  of  Atlanta,  for  plain- 
tiff in  error.  Jaa.  L.  Mayson  and  W.  D. 
Bills,  Jr.,  both  of  Atlanta,  for  defendant  la 
error. 

FISH,  O.  3.  Judgment  reversed.  AU  the 
Justices  concur. 


(14Z  Oa.  1SS> 

BITnCK  ft  MATS  v.  GEORGIA,  F.  ft  A. 

RT,  CO.     (No.  474.) 
(Supreme  Court  of  Georgia.     July  24,  1914.) 

(Byttabiu  by  the  Court.) 
ExECUTioM  ({  167*)— Levy— RioHT  of  Wat— 

ILLEOALITT. 

A  common-law  execution,  founded  upon  a 
judgment  against  the  Georgia,  Florida  &  Ala- 
bama Railway  Company,  a  corporation  operat- 
ing a  line  of  railway  in  Florida  and  Georgia, 
was  levied  upon  certain  realty  as  the  property 
of  the  defendant  railway  company,  described  as 
"three  houses  and  lots  in  the  city  of  Colquitt, 
and  containing  three  acres,  more  or  less,  and 
being  i>art  of  lot  of  land  No.  152  in  the  Thir- 
teenui  district  of  Miller  county,  and  bounded 
on  the  north  and  west  by  lands  of  J.  S.  Budi^ 
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on  the  east  by  G.,  F.  &  A.  track,  and  the 
north  by  street  leading  to  Newton."  As  against 
this  levy  the  defendant  filed  an  aflSdavit  of  ille- 
gality, embracing,  among  other  grounds,  the  fol- 
lowing: "That  the  three  houses  and  lots  levied 
upon  by  said  sheriif  are  a  part  and  parcel  of 
the  right  of  way  of  the  said  defendant  railway 
company,  and  that  the  houses  built  and  situat- 
ed upon  said  right  of  way  are  section  houses 
wherein  the  hands  of  this  defendant  live  and 
reside  who  work  upon  said  railway  track  and 
keep  the  same  in  repair.  That  said  houses  are 
necessary  to  the  operation  of  said  railway  com- 
pany, and  said  houses  are  situated  upon  the 
nght  of  way  of  said  railway  company.  •  •  • 
That  said  property,  being  situated  upon  and 
a  part  of  the  right  of  way  of  said  railway  com- 
pany, cannot  be  levied  upon,  segregated,  and 
sold  separate  and  apart  from  the  franchise. 
That  said  defendant,  the  Georgia,  Florida  & 
Alabama  Railway  Ciompany,  is  a  railway  cor- 
poration duly  chartered,  and  under  said  charter 
and  the  laws  is  required  to  perform  certain 
functions  for  the  public,  and  In  the  perform- 
ance of  those  functions  It  is  essential  and  nec- 
essary that  said  company  have  the  peaceful 
and  uninterrupted  use  of  its  right  of  wa^  and 
buildings  used  in  the  operation  of  said  railway, 
and  the  levy  thereon  is  illegal  and  void.  That 
the  levy  and  sale  of  said  right  of  way  and  said 
houses  would  necessarily  affect  the  operation 
of  said  railroad  as  a  whole,  and  the  same 
cannot  be  taken  and  sold  separate  and  apart 
from  the  whole.  That  said  right  of  way  is  es- 
sential to  the  existence  of  said  company  and 
the  performance  of  its  duties  to  the  public." 
Held,  that  the  court  properly  refused  to  sus- 
tain a  general  demurrer  to  the  affidavit  of  il- 
legality and  to  dismiss  the  same.  City  of  At- 
lanta V.  Grant,  57  Ga.  340;  Farmers'  Loan 
Co.  V.  Cfendler,  87  Ga.  241,  13  S.  B.  660; 
33  Cyc.  555  et  seq.  See,  also,  Connor  v.  Ten- 
nessee Central  Railway  Co.,  109  Fed.  981,  48 
C.  C.  A.  730,  54  L.  R.  A.  687,  and  the  au- 
thorities there  cited. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  488,  488;   Dec.  Dig.  (  167.*] 

Error  from  Superior  Court,  Miller  Coun- 
ty;  W.  C.  WorrlU,  Judge. 

Execution  proceeding  by  Blttlck  &  Hays 
against  the  Georgia,  Florida  &  Alabama  Rail- 
way Company.  From  an  order  overruling 
a  general  demurrer  to  defendant's  affidavit  of 
illegality,  plaintiffs  bring  error.    Affirmed. 

Per»»M  &  Persons,  of  Forsyth,  and  W.  I. 
Oeer,  of  Colquitt,  for  plalntlftB  In  error. 
Busb  ft  Stapleton  and  P.  D.  Rich,  all  of  Col- 
quitt, and  W.  H.  Krause  and  T.  S.  Hawes, 
both  of  Balnbridge,  for  defendant  in  error. 


BECK,  J.   Judgment  affirmed.   All  the  Jus- 
tices concur. 

a42  a«.  ua) 

BURT  V.  KING.    (No.  483.) 

(Supreme  Court   of  Georgia.     July  24,  1914.) 

(SylUihiu  hy  the  Court.) 

1.  TsiAL  (§  251*)  — Instbdctions  — Applica- 
tion TO  Cask. 

Under  the  pleadings  and  evidence  in  the 
case,  there  was  no  merit  in  the  exception  to 
that  part  of  the  court's  charge  to  the  jury  in 
which  they  were  instructed  that  the  plaintiff 
"alleges  that  she  is  a  saleswoman,  and  received, 
by  permission  of  her  husband,  and  enjoyed  the 
proceeds  of  her  own  labor;    that  she  was  earn- 


ing $65  a  month,  and  lost,  on  account  of  tkt 
injury,  three  months'  time,  three  months'  pay." 
[Ed.  Note.— For  other  cases,  see  Trial,  C!ent 
Dig.  H  587-695;    Dec.  Dig.  I  251. •] 

2.  TBLAI.  (i  252*)  — iRSTBUCnONS  — Appuoa- 
TION  TO  CaSB. 

Inasmuch  as  there  was  evidence  from  which 
the  jury  might  have  found  in  favor  of  the  plain- 
tiff a  verdict  for  an  amount  that  would  com- 
pensate her  for  loss  of  time  and  earnings  dur- 
mg  the  period  through  whidi  she  was  incapaci- 
tated from  labor,  without  finding  that  she  was 
also  liable  to  pay  for  medical  services  rendered 
in  the  treatment  of  the  injuries  alleged  to  have 
been  received,  the  court  erred  in  charging  the 
jury  that  "she  also  sues  for  medical  bill  which 
she  alleges  was  necessarily  incurred  by  reason 
of  her  injury,  and  that  would  be  a  legitimate 
item  of  expense;  and  as  to  that  yon  would  look 
to  the  evidence  and  give  her,  if  you  find  for  her, 
such  an  amount  as  would  reasonably  compensate 
for  her  physician's  bills  necessarily  incurred  on 
account  of  the  injury." 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  SI  505,  59&-612;    Dec.  Dig.  |  252.*] 

3.  Instbxtctionb. 

There  are  no  material  errors  in  the  other 
portions  of  the  court's  charge  complained  ot 

Ebror  from  Superior  Court,  EHiIton  County; 
Geo.  L.  Bell,  Judge. 

Action  by  Ida  L.  King  against  W.  H.  Burt 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed  on  conditions. 

Mrs.  Ida  L.  King  brought  suit  against  W. 
H.  Burt  alleging:  That  the  defendant  used, 
in  connection  with  his  business,  certain 
horses  and  wagons;  that  on  the  7th  day  ot 
May,  1911,  a  borse,  the  property  of  the  de- 
fendant, which  was  harnessed  to  a  wagon, 
was  left  standing  in  the  street  In  the  dty  of 
Atlanta  In  front  of  the  defendant's  place  of 
business;  that  the  horse  was  unhitched,  and 
no  drtvor  or  other  person  In  or  at  said  wagon 
was  in  charge  of  the  same;  that  an  ordi- 
nance of  the  clt7  of  Atlanta  makes  it  unlaw- 
ful for  the  owner  or  person  in  charge  to 
permit  a  horse  or  team  attached  to  a  vehicle 
to  stand  in  the  street  of  the  city  under  the 
circumstances  set  forth  above,  and  in  doing 
so  the  defendant  violated  the  ordinance  and 
was  negligent  in  this  regard;  that  it  was 
negligence  on  the  part  of  the  defendant  to 
thus  leave  the  horse  unhitched,  as  It  was 
liable  to  take  fright  and  run  away  from  the 
noises  and  other  happenings;  that  said  act 
of  negligence  damaged  the  plaintiff,  tn  that 
while  she  was  walking  along  the  public  side- 
walk of  a  named  street  and  rightfully  using 
the  same,  being  In  the  exercise  of  ordinary 
care  for  her  own  protection,  and  Just  as  she 
reached  the  point  in  front  of  the  defendant's 
place  of  business  where  the  said  horse  was 
standing,  the  borse  took  fright  at  some  noise 
or  occurrence  in  the  street  and  suddenly  ran 
upon  the  sidewalk  and  came  in  collision  with 
the  plaintiff,  who  was  thus  knocked  down 
upon  the  sidewalk  and  received  serious  per- 
sonal injuries,  from  which  she  has  suffered 
greatly,  and  as  a  result  of  which  she  had 
Incurred  expenses  for  medical  attention  and 
in  liirlng  a  nurse;  that  plaintiff  was  a  mar^ 
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lied  woman,  aiid  was  allowed  by  her  bo*- 
band  to  receive  and  enjoy  the  proceeds  of 
her  own  labor;  that  she  was  a  saleswoman 
at  a  salary  of  $66  per  month,  and  lost,  as  the 
reanlt  of  said  Injury,  more  than  three  months' 
time  and  three  months'  pay.  The  defendant 
filed  Ms  plea  and  answer  and  denied  the  al- 
legatlous  upon  which  plaintiff  based  her  con- 
tention that  he  was  Uable  In  damages  for 
the  Injuries  received.  Upon  the  trial  the 
Jury  returned  a  verdict  In  favor  of  the  plain- 
tur.  The  defendant  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  to  this 
Judgment  he  excepted. 

Moore  &  Branch,  of  Atlanta,  for  plaintiff 
In  error.  Colquitt  k  Conyera,  of  Atlanta,  for 
defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
[1]  1.  In  the  motion  for  a  new  trial  it  is 
complained  that  the  court  erred  in  diarglng 
the  Jury  as  follows: 

"She  alleges  that  she  was  a  saleswoman,  and 
received,  by  permission  of  her  husband,  and  en- 
joyed the  proceeds  of  her  own  labor ;  that  she 
was  eamingr  $65  a  month,  and  lost,  on  account 
of  the  injury,  three  months'  time^  three  months' 
pay." 

This  charge  is  assigned  as  error  on  the 
ground  that,  from  the  evidence  In  the  case, 
"it  Is  clearly  shown  that  the  plaintiff  is  a 
married  woman  living  with  her  husband,  and 
therefore,  under  the  law,  any  loss  of  serv- 
ices would  have  to  be  sued  for  by  the  hus- 
band and  not  the  wife,  and  further  because 
there  1b  no  evidence  which  authorized  the 
diarge."  The  plaintiff  alleged  in  her  petition 
that  she  was  allowed  by  her  husband  to  re- 
ceive and  enjoy  the  proceeds  of  her  own  la- 
bor, and  upon  the  trial  testified: 

"I  was  saleswoman  for  the  Tailor  Made  Cor- 
set Gomrany.  I  had  been  with  them  nearly  six 
years.  Their  place  of  bnainess  was  6^  White- 
hall street.  My  salary  was  $66  a  month.  I 
had  an  arrangement  with  my  hasband  by  which 
I  got  my  pay  and  paid  expenses." 

She  farther  testified: 

"It  is  true  I  was  working  for  myself  and  in- 
dependent of  my  husband  at  that  time,  making 
a  claim  entirely  for  myself,  for  my  lost  time 
and  expenses.  I  was  independent  of  my  hus- 
band in  that  respect." 

It  is  clear,  from  a  comparison  of  the  charge 
with  the  part  of  the  pleadings  and  evidence 
quoted  above,  that  the  Criticism  upon  the 
charge  Is  without  merit. 

[2]  2.  In  the  motion  for  a  new  trial  the 
plaintiff  in  error  complains  of  the  following 
charge  of  the  court: 

"She  also  sues  for  medical  bill  which  she  al- 
leges was  necessarily  incurred  by  reason  of  her 
injury,  and  that  would  be  a  legitimate  item  of 
expense ;  and  as  to  that  you  would  look  to  the 
evidence  and  ^ve  her,  if  you  find  for  her,  such 
an  amount  as  would  reasonably  Compensate  for 
ber  physician's  bills  necessarily  incurred  on  ac- 
count of  the  Injury." 

This  diarge  was  criticised  on  the  grounds 
that: 

"There  was  no  evidence  to  authorize  it,  and 
because  the  plaintiff,  being  a  married  woman 
and  living  with  her  husband,  was  not  entitled 


to  sue  and  recover  for  the  items  mentioned  in 
this  portion  of  the  charge,  and  because  the  court 
took  from  the  jury  the  question  of  fact  as  to 
whether  there  was  an  agreement  that  the  plain- 
tiff might  receive  her  own  wages  free  from  any 
claim  of  the  husband,  and  that  she  become  lia- 
ble for  her  own  expenses." 

We  are  of  the  opinion  that  the  exceptions 
to  this  charge  are  well  taken.  As  we  have 
ruled  above,  the  court,  under  the  evidence 
and  pleadings,  was  clearly  right  In  submit- 
ting to  the  Jury  the  question  as  to  whether 
or  not  the  plaintiff  in  the  case,  although  she 
was  married  and  living  with  ber  husband, 
could  recover  for  the  value  of  ber  services 
and  lost  time. 

Under  the  ruling  in  the  case  of  Georgia 
R.  Go.  T.  Tice,  124  Ga.  459,  52  S.  B.  916,  4 
Ann.  Cas.  200,  If  a  wife  is  living  with  her 
husband,  and  is  engaged  In  a  business  or 
avocation  from  which  earnings  result,  and 
receives  an  injury  at  the  hands  of  a  wrong- 
doer which  incapacitates  her,  either  in  whole 
or  in  part,  from  performing  the  work  of 
such  business  or  avocation,  she  is  not  en- 
titled to  recover  on  account  of  the  loss  thus 
occasioned;  but  it  Is  also  the  law  as  recog- 
nized in  the  same  case,  where  the  husband 
has  given  his  consent  to  her  engaging  In  this 
business  and  receiving  the  earnings  there- 
from as  her  own,  that  she  Is  entitled  to 
recover  for  a  tort  which  results  In  causing 
her  loss  of  earnings  for  any  period  of  time. 
And  we  think,  as  we  have  ruled  above,  that 
the  court  was  clearly  right  in  submitting  to 
the  Jury,  under  the  evidence  which  we  have 
quoted,  the  question  as  to  whether  or  not 
the  plaintiff  was  entitled  to  recover  for  the 
loss  of  earnings  resulting  from  the  injury 
received  through  the  period  of  time  for  which 
she  was  incapacitated  to  labor.  But  we  do 
not  think  that  the  court  should  have  stated 
to  the  Jury,  as  he  did  in  the  extract  from  his 
charge  now  under  consideration,  that  it  fol- 
lows, as  a  matter  of  law,  that  the  Jury  would 
give  her,  in  case  they  found  a  verdict  in  the 
plaintiff's  favor,  such  an  amount  as  would 
compen^te  for  her  physician's  bills  necessa- 
rily incurred  on  account  of  her  injuries. 
While  the  court,  under  the  evidence,  might 
have  submitted  to  the  Jury  the  question  as 
to  whether  or  not,  in  case  they  found  for  her, 
under  his  instructions,  compensation  for  her 
loss  of  earnings,  they  would  also  find  for 
her  an  amount  to  compensate  for  her  meiS- 
ical  bills,  the  evidence  Is  not  so  clear  upon 
the  question  as  to  whether,  under  the  ar- 
rangement with  her  husband,  the  plaintiff 
was  to  pay  her  own  medical  bills  or  for  med- 
ical attention  that  she  might  receive,  as 
to  require  a  finding  for  her  as  to  these  items 
in  case  they  should  find  an  amount  to  com- 
pensate her  for  loss  of  time  and  earnings.  The 
jury  might  have  believed  from  the  evidence 
that,  under  the  arrangement  with  her  hus- 
band, she  was  to  collect  and  hold  her  earn- 
ings as  her  own,  without  finding  that  she  was 
also  responsible  for  such  medical  attention 
as  she  might  require;    and,  in  the  absence 
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of  an  nnderstandtng  between  ber  and  her 
husband  that  she  would  be  responsible  for 
such  medical  services  rendered  her,  the  hus- 
band, and  not  the  plaintiff,  would  be  respon- 
sible for  sndi  medical  attention;  and,  as  It 
does  not  appear  that  the  wife  had  actually 
paid  the  amount  of  the  physician's  bills,  It 
might  be  that  the  husband  was  still  liable 
for  them.  In  whldi  case  the  wife  should  not 
be  entitled  to  recoTcr  for  them.  This  was 
such  error  as  wQl  require  the  grant  of  a 
new  trial,  unless  the  plaintiff  will  write  off 
■  from  the  verdict  the  amount  of  the  physi- 
cian's bill,  In  which  case  the  Judgment  will 
stand  affirmed.  This  direction  Is  given  be- 
cause the  physician's  bill  Is  a  certain,  fixed' 
sum,  to  wit,  $50,  requiring  no  calculation, 
and  there  Is  no  controversy  as  to  the  amount 
of  it 

[3]  S.  There  are  no  material  errors  In  any 
other  portions  of  the  court's  charge  com- 
plained of. 

Judgment  affirmed  on  conditilon.  All  the 
Justices  concur. 

<142  oa.  les) 

McLAIN  T.  EABON.     j(No.  476.) 
<Snpteme  Court  of  Georgia.     July  24,  1914.) 

(Byllalu*  by  th«  Ooitrt.) 

1.   VfXXJta   (§  681*)— COKBTBUOnoW— E8TATE»— 
BXBCTTTOBT  TBUST— BENBFICIABIKS. 

An  action  of  ejectment  was  brought  to  re- 
<»ver  a  tract  of  land  to  which  the  defendant 
<!laimR  title  under  a  deed  made  by  B.  E.  Wilcox, 
executor  of  th«  will  of  Thomas  D.  Wilcox,  and 
by  prescription  under  that  deed  if  it  did  not 
convey  title.  The  plaintiff  was  a  devisee  under 
the  will  and  a  child  of  the  testator.  After  pro- 
viding for  the  payment  of  debts  and  for  a  cer- 
tain special  legacy,  the  testator  devised  the 
residuum  as  follows:  "All  the  rest  and  residue 
of  my  property  •  •  •  I  give,  devise,  and  be- 
'Oueath  to  my  executor  hereinafter  named  [B. 
E.  Wilcox],  in  trust  to  apply  the  same  to  use 
and  benefit  of  my  wife,  Boxey,  and  my  children 
bom  and  to  be  bom  of  her,  the  same  to  be  kept 
together  and  so  used  until  Ihe  youngest  of  said 
-children  bom  and  to  be  bom  shall  arrive  at  the 
age  of  twenty-one  years  or  marries,  or  until 
the  death  or  marriage  of  my  said  wife."  It  is 
further  provided  that  if  the  widow  should  die 
before  the  youngest  child  becomes  of  age  the 
property  is  to  be  divided  by  the  executor  be- 
tween the  surviving  children ;  if  she  should 
marry  before  the  youngest  became  of  age,  the 
executor  shall  equally  divide  it  between  her  and 
the  children.  But  if  the  widow  survived  un- 
married until  the  youngest  child  became  of  age 
(and  that  is  what  actually  happened),  then  the 
flaid  property  was  to  be  equally  divided  between 
the  widow  and  surviving  children.  By  item  6 
of  the  will  B.  E.  Wilcox  was  made  executor  and 
given  the  power  "to  take_  possession  of  all  I 
own,  as  though  I  were  living."  He  was  given 
authority  to  make  advances  to  the  children  as 
they  became  of  age,  etc.  Held:  (a)  That  under 
the  terms  of  the  devise  quoted  above  the  trust 
created  was  executory,  for  "something  remained 
to  be  done  by  the  trustee,  either  to  secure  the 
property,  to  ascertain  the  objects  of  the  trust, 
or  to  distribute  according  to  a  specified  mode.' 
Civil  Code,  §  3736.  (b)  The  trustee  named  was 
trustee  for  the  children,  the  remaindermen,  as 
well  as  for  the  tenant  for  life  or  during  widow- 
hood, the  will  declaring  that  the  testator  gives, 
-devises,  and  bequeaths  the  residue  of  his  proper- 


ty, in  which  was  embraced  tHe  land  In  contro- 
versy, "to  miy  executor  herednafter  named, 
in  trust  to  apply  the  same  to  use  and  benefit  of 
my  wife,  Boxey,  and  my  children  bom  and  to 
be  born  of  her.''  Johnson  v.  Cook,  122  6a.  524, 
50  S.  E.  867 ;  Davis  v.  HoIUngsworth,  113  Oa. 
210,  38  8.  E.  827,  84  Am.  StTBep.  233;  CvMk- 
man  v.  Coleman,  92  Ga.  772,  19  S.  E.  46. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {|  1599-1601,  1612,  1613;  Dec  Dig.  | 
681.*] 

2.  LivK  Estates  ({  8*)— Adykhsb  Poaasssioii 
— EqinTABU  Beuaikdkbs. 

The  trustee  named,  being  trustee  both  fM 
the  children  and  for  the  tenant  for  life  or  dur- 
ing widowhood,  was  vested  with  the  legal  title 
in  fee,  and  the  remainders  were  equitable  in 
their  nature.  So,  under  the  well-established 
principle  laid  down  in  our  decisions,  if  the  trus- 
tee, had  he  Inought  this  suit,  under  the  facts 
of  this  case  would  have  been  defeated  under  a 
claim  of  prescriptive  title  made  by  the  defend- 
ant the  remainderman  must  likewise  fail  in  his 
action. 

TEd.  Note.— For  other  cases,  see  Life  Es- 
tates, Cent.  Dig.  H  24^28;  Dec.  Dig.  (  8.*] 

3.  Life  Estates  ({  8*)— Adtbbsb  Pobbessioh 
— Conveyance  bt  Tbttbteb. 

Bad  the  trustee  brought  the  suit,  he  would 
have  been  barred;  It  appearing  under  the 
agreed  statement  of  facts  that  the  defendant 
and  his  predecessors'  in  title  had  been  in  open, 
notorious,  peaceable,  and  adverse  possession  for 
the  statutory  period  necessary  for  the  ripening 
of  prescriptive  title.  Consequently  the  judge 
did  not  err  in  finding  for  the  defendant,  the  case 
having  lieen  submitted  to  the  court  for  decision 
without  the  intervention  of  a  jury. 

[Ed.  Note.— For  other  cases,  see  Life  Es- 
tates, Cent  Dig.  K  24-28 ;   Dec.  Dig.  i  8.*] 

Error  from  Superior  Oonrt,  Bea  Hill  Coun- 
ty; W.  F.  George,  Judge. 

Ejectment  by  D.  W.  McLein  against  H.  h. 
Babon.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Haygood  &  Cutts,  of  Fitzgerald,  Akerman, 
Akerman  &  McManus,  of  Macon,  H.  J.  Quin- 
cey,  of  Ocilla,  and  M.  J.  Teomans,  of  Dawson, 
for  plaintiff  in  error.  Little,  Powell,  Hooper 
&  Goldstein,  of  Atlanta,  and  Elklns  &  Wall,  L. 
Kennedy,'  and  McDonald  &  Grantham,  all  of 
Fitzgerald,  for  defendant  In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C  J.,  dlsquali- 
fled. 

0.0  Oa.  1<Q 
HATGOOD  &  CUTTS  v.  PEBBaNS  et  aL 
(No.  478.) 

(Supreme  Court  of  Georgia.     July  24.  19140 

(SyllaiiU  hy  the  Govrt.) 

1.  Tbial  (J  251*)—lNSTBucTioN8— Issues. 

Where  attorneys  filed  a  claim  of  lien  on 
certain  land  which  had  been  recovered  in  a  suit, 
reciting  that  there  was  a  special  contract  thai 
they  were  to  have  a  certain  undivided  interest 
in  such  land  in  case  of  a  recovery,  and  where 
In  the  proceeding  to  foreclose  the  lien  they  al- 
so alleged  a  special  contract  that  they  were  to 
have  a  specified  interest  as  a  conditional  fee, 
and  the  evidence  in  their  favor  tended  to  sup- 
port this  allegation,  there  was  no  error  in  shap- 
ing the  charge  to  nt  the  case  as  made,  and  in 
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not  shaping  it  ao  bi  to  anthorize  a  recovcrj  on 
a  qnantum  merait 

[£d.  Note.— For  other  casea,  see  Trial,  Cent 
Dig.  S>  687-595;   Dec  Dig.  {  26L*] 

2.  iNSTBtrcnONB, 

If  there  wu  any  inaccuracy  of  expression 
in  any  part  of  the  charge,  it  was  not  snch  as  to 
require  a  reversal,  under  the  fact*  of  the  case. 

3.  SrriTiciKKOT  or  Evidenck. 

The  verdict  was  supported  Iky  th*  evi- 
dence. 

S&Tor  from  Superior  CSoort,  Ben  Hill  Coun- 
ty;   W.  r.  George,  Judge 

Action  by  Haygood  &  Cutts  against  Hi.  0. 
Perkins  and  others.  Judgment  for  defend- 
ants, and  plaintlSs  bring  error.    Aflirmed. 

Lw  Kennedy  and  McDcmald  ft  Orantbam, 
all  of  Fitegerald,  for  plaintlfb  in  error.  ES- 
Uns  &  Wall,  of  Fitzgerald,  for  defendants 
In  error. 

IfUMFEaN,  J.  Judgment  affirmed.  All 
the  Justices  Concur,  except  FISH,  0.  J.,  dis- 
qualified. 


aa  oa.ii)i) 

LIVBLY  et  aL  t.  McCRABY  et  aL    (No.  492.) 

(Supreme  CV>ttrt  of  Georgia.     July  2S,  1914.) 

(evttahM*  by  Me  Court) 
niiTBTS  (I  8'n*)^8vn!  TO  BaiABLUH— Som- 
cixNCT  or  Petition. 

The  petition  failed  to  show  any  equitable 
right  of  the  plainUff,  authorizing  the  decree 
■ought;  and  the  court  did  not  err  In  dismissing 
the  same  upon  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  H  388-599;    Dec  Dig.  I  371.*} 

Error  from  Superior  Court,  Fulton  Coun- 
ty :  Geo.  L.  Bell,  Judge. 

Action  by  Cecelia  Lively  and  others  against 
L.  J.  McCrary,  administratrix,  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Affirmed. 

The  plaintiffs  filed  an  equitable  petition 
seeking  a  decree  declaring  them  to  tie  the 
owners  of  a  half  Interest  in  certain  property 
in  the  dty  of  Atlanta,  the  legal  title  to  which 
was  in  the  defendant,  but  which  title,  it  is 
alleged,  the  defendant  took  with  knowledge 
of  the  equitable  rights  of  the  plaintiffs  to  a 
half  interest  It  is  alleged  that  in  1863 
James  B.  Wilson,  being  the  owner  of  certain 
property  in  Augusta,  Ga.,  by  deed  conveyed 
the  same  to  William  Keener  and  his  succes- 
sors, "together  with  all  and  singular  the 
rt{^t8,  members,  and  appurtenances  whatso- 
ever thereunto  belonging  or  in  any  wise  ap- 
pertaining, and  the  remainders,  reversions, 
rents,  issues,  and  profits  thereof  and  every 
party."  The  habendum  clause  In  this  deed 
was  as  follows: 

"To  have  and  to  hold  the  said  lot  or  parcel 
of  land  and  all  and  singular  the  premises  and 
appurtenances  thereunto  belonging  as  aforesaid, 
and  every  part  thereof,  unto  him  the  said  Wm. 
V.  Keener  and  his  successors  forever.  In  trust 
always  for  the  sole  and  seoarate  use,  benefit. 
and  behoof  of  the  said  Maria  L.  Wilson,  wife 
of  the  said  Jamea  B.  Wilson,  wholly  free  from 


and  not  subject  to  the  debts,  contracts,  or  Ua- 
bilities  of  the  said  James  B.  Wilson,  existing 
or  hereafter  contracted,  for  and  during  the 
term  of  her  natural  life,  and  on  her  death  to 
the  children  of  the  marriage  of  the  said  Jamea 
B.  and  Maria  L.,  share  and  share  alike,  the 
child  or  children  of  a  deceased  child  to  stand 
in  the  place  of  the  parent;  and  should  it  be 
deemed  advisable  at  any  time  hereafter  to  sell 
and  convey  ttie  afore  described  property,  the 
said  trustee  or  any  of  bis  successors  shall 
have  power  to  sell  and  convey  the  same  by 
consent  of  the  said  Maria  L.  Wilson,  without 
application  to  any  court  for  leave,  the  said 
Maria  L.  Wilson  to  nianifest  such  consent  by 
joining  in  the  conveyance,  and  the  sum  rais- 
ed from  such  sale  to  tie  immediately  Invested 
in  other  property  to  be  held  in  the  same  man- 
ner and  subject  to  the  like  use  and  trusts  as 
that  herein  conveyed;  and  the  said  Maria  L. 
Wilson,  shall  have  power,  upon  the  death,  res- 
ifnation,  or  removal  from  the  state  of  the  said 
Wm.  v.  Keener,  or  any  successors,  to  appoint 
by  writing  under  her  hand  and  seal,  other  fit 
and  proper  persons  as  successors  to  the  said 
Wm.  V.  Keener,  trustee,  or  any  successors, 
which  person  so  appointed  by  her  as  trustee  as 
aforesaid  shall  be  clothed  with  all  the  powers 
and  subject  to  all  the  responsibilities  herein 
oonferrea  upon  and  assumed  by  the  said  Wm  . 
V.  Keener.* 

Subsequently  William  Keener,  the  trustee 
named  in  the  deed,  resigned  the  trust,  and 
James  B.  Wilson,  the  grantor  In  the  deed  re- 
ferred to  above,  was  himself  appointed  trus- 
tee. James  B.  Wilson,  it  is  aUeged,  after 
becoming  trustee,  did  legally  sell  said  trust 
property,  and  "did  dissipate  the  proceeds 
thereof ;  afterward  the  "said  James  B.  Wil- 
son did  convey  to  the  cestui  qui  trust  of  the 
life  estate  of  Mrs.  Maria  V.  Wilson  other 
property  in  lieu  of  said  dissipated  trust  es- 
tate. A  copy  of  said  deed  substitnting  other 
property  in  lieu  of  the  trust  estate  is  hereto 
attached,  marked  'Exhibit  B.'"  It  is  al- 
leged that  me  effect  of  this  last  deed  re- 
ferred to  from  James  B.  Wilson  to  Maria  L. 
Wilson  was  to  put  a  life  estate  in  Mrs.  Maria 
L.  Wilson,  knd  that  all  limitations  and  uses 
of  the  trust  attached  to  the  property  de- 
scribed In  this  last  deed  from  James  B.  to 
Maria  L.  Wilson,  and  that  the  property  re- 
ferred to  in  this  last  deed  was  substituted  In 
lieu  of  the  trust  estate  alleged  to  have  been 
dissipated.  The  property  in  controversy  is 
a  part  of  the  property  conveyed  by  the  deed 
from  James  B.  Wilson  to  Maria  L.  Wilson, 
and  passed  from  Maria  L.  Wilson  by  succes- 
sive conveyances  to  the  defendant  It  is  al- 
leged that  the  defendant  and  those  through 
whom  title  passed  to  him  took  with  notice  of 
the  rights  and  equities  of  the  plaintiff.  The 
plaintiffs  are  children  and  descendants  of 
children  of  James  B.  and  Maria  L.  Wilson,  re- 
maindermen under  the  first  deed  hereinabove 
referred  to.  The  court  sustained  a  general 
demurrer  to  the  petition  and  dismissed  the 
same,  to  which  ruling  plaintiffs  excepted. 

F.  A.  Hooper,  H.  H.  Turner,  and  Candler, 
Thomson  &  Hirsch,  all  of  Atlanta,  for  plain- 
tiffs in  error.  E.  M.  ft  G.  F.  Mitchell,  of  At- 
lanta, for  defendants  In  error. 
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BECK,  J.  (after  stating  the  tacts  as 
above).  We  are  of  the  opinion  that  the  court 
correctly  held  that  the  petition  should  be  dis- 
missed upon  general  demurrer.  While  James 
B.  Wilson,  after  having  sold  the  trust  estate 
which  was  created  for  his  wife  for  her  life, 
with  his  children  as  remaindermen,  dissipat- 
ed the  proceeds  thereof,  It  does  not  appear 
that  when  he  deeded  other  property  to  his 
wife  it  was  done  as  a  substitution  in  lieu  of 
the  trust  estate;  nor  were  the  proceeds  of 
the  trust  estate  which  James  6.  Wilson  sold 
and  dissipated  traced  into  the  property  which 
James  B.  Wilson  conveyed  to  his  wife,  Maria 
L.  Wilson.  In  the  deed  from  James  B.  Wil- 
son to  his  wife,  Maria  L.  Wilson,  after  recit- 
ing that  as  trustee  he  had  sold  a  certain 
house  and  lot  In  the  city  of  Augusta  for  the 
sum  of  $900  or  about  that  sum,  which  be  bad 
received  for  the  property  and  which  came  in- 
to his  hands  as  trustee,  and  that,  through  un- 
fortunate Investments  alleged  to  have  been 
made  in  good  faith,  but  without  tbe  consent 
of  bis  wife,  the  trust  funds  were  wholly  lost 
and  dissipated,  he  then,  recites  that: 

"Justice  and  equity  require  that  I  should  re- 
imburse my  said  wife  for  the  amount  so  lost 
by  me,  and,  being  willing  so  to  do,"  etc. 

And  then  the  deed  further  redfes: 
"Now,  therefore,  this  Indenture  made  this 
21st  day  of  February,  in  tbe  year  of  our  Lord 
1879,  between  James  B.  Wilson  of  the  county 
of  Fulton  and  state  of  Georgia,  of  the  one  part, 
and  his  wife,  Maria  L.  Wilson,  of  the  same 

Slace,  of  the  other  part,  witnesseth :  That  said 
ames  B.  Wilson,  for  and  In  consideration  of 
the  premises  aforesaid,  to  wit,  the  sum  of  nine 
hundred  dollars  to  him  in  hand  paid,  at  and 
before  tbe  sealing  and  delivery  of  these  presents, 
the  receipt  whereof  is  hereby  ackoowledged, 
bath  granted,  bargained,  sold,  and  conveyed  and 
doth  by  these  presents  grant,  sell,  bargain,  and 
convey  unto  his  said  wife,  Maria  It.  Wilson, 
all  that  tract  of  land,"  etc. 

Here  follows  a  description  of  the  land,  part 
of  which  is  now  in  controversy.'  Then  fol- 
lows the  habendum  clause: 

"To  have  and  to  hold  tbe  said  premises  with 
all  and  singular  the  rights,  members,  and  ap- 
purtenances to  the  same  in  any  manner  being 
or  belonging,  to  tbe  only  proper  use,  benefit, 
and  behoof  of  her,  tbe  said  Maria  L.  Wilson, 
her  heirs,  executors,  administrators,  and  as- 
dgns,  in  fee  simple.  And  the  said  James  B. 
Wilson,  his  heirs,  executors,  and  administra- 
tors, the  said  premises  unto  the  said  Maria  L<. 
Wilson,  her  heirs,  executors,  administrators, 
and  assigns,  against  the  said  James  B.  Wilson, 
his  heirs,  executors,  and  administrators,  and  all 
and  every  other  person  or  persons,  shall  and 
will  warrant  and  defend  forever  by  virtue  of 
these  presents." 

WhUe  there  might  be  a  strong  Inference 
that  James  B.  Wllaon  Intended  this  land  as 
a  substitution  for  the  land  Included  In  the 
trust  estate  which  had  been  dissipated,  and 
that  It  should  be  impressed  with  the  trust 
and  uses  created  In  the  deed  first  referred  to 
in  tbe  statement  of  facts,  from  the  recital 
that  it  is  in  consideration  of  the  said  sum  of 
$900,  the  same  amount  which  he  bad  received 
for  the  trust  est&te,  tbls  inference  cannot 
OTCTCome  the  necessary  construction  of  the 


deed  from  Wilson  to  bis  wife.  Under  tbe  re- 
citals in  that  deed  this  Is  an  intent  to  convey 
to  tbe  wife  property  "to  reimburse  my  said 
wife  for  tbe  amount  so  lost  by  me" ;  and, 
after  this  recital  showing  tbe  purpose  for 
which  this  deed  was  made,  in  the  habendum 
clause  it  is  recited  that  she  is  to  have  and 
bold  tbls  property  to  tbe  only  proper  use, 
benefit,  and  behoof  of  her,  the  said  Maria  L. 
Wilson,  her  heirs,  executors,  administrators, 
and  assigns,  to  fee  simple.  This  was  a  con- 
veyance In  fee  simple  by  a  deed  warranting 
title;  and  a  court  cannot  by  construction 
pass  upon  inferences  and  convert  It  Into  a 
deed  conveying  a  mere  Ufe  estate  to  Maria 
L.  Wilson  and  the  remainder  to  her  children. 
Whether  the  deed  could  have  been  so  re- 
formed as  to  speak  tbe  alleged  intention  of 
tbe  grantor  need  not  be  inquired  into,  as  no 
attempt  Is  made  to  reform  it,  and  proper  par- 
ties for  that  purpose  are  not  before  the  court 
Tbe  allegation  in  tbe  petition  that  the  deed 
from  James  B.  Wilson  to  bis  wife,  Maria  L. 
Wilson,  substituted  the  property  conveyed  In 
that  deed  for  the  trust  property  dissipated 
waa  a  mere  conclusion,  based  upon  the  con- 
struction of  a  deed  which  does  not  have  tbe 
import  sought  to  be  ascribed  to  it  Tbe  rul- 
ing of  tbe  court  below  sustaining  a  general 
demurrer  to  tbe  petition  was  right,  and  must 
be  affirmed. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 

(142  Oa.  205) 
NBAL  V.  TOWN  OF  DECATUR.  (No.  493.) 
(Supreme  Court  of  Georgia.     July  25,  1914.) 

(Syllalui  hy  the  Court.) 

1.  MTJNlCrPAI.  COKPOBATTONS  (J  442*)— PUB- 
IJO  IMPBOVKMENTS  —  ASaESSUENTB  —  CON- 
TRACT Not  TO  Assess. 

On  July  19,  1910,  a  fi.  fa.  for  the  amount 
of  an  assessment  for  constructing  a  sewer  was 
issued  by  the  town  of  Decatur  against  abutting 
land  of  D.  O.  Neal,  and  duly  levied  on  the  prop- 
erty. The  defendant  filed  an  affidavit  of  illegal- 
ity, denying  the  right  of  the  town  to  levy  an 
assessment  against  his  property.  One  of  the 
grounds  of  illegality  was  that  on  a  former  oc- 
casion, when  the  town  of  Decatur  desired  a 
right  of  way  through  the  property  for  location 
of  a  sewer,  different  from  that  for  which  the 
assessment  was  made,  the  officers  of  the  munici- 
pality entered  into  an  af;reement  with  tbe  de- 
fendant's predecessor  in  title,  whereby  the  prop- 
erty levied  on  would  be  exempt  from  all  future 
sewer  assessments,  In  consideration  of  the 
grant  of  tbe  right  of  way,  and  in  pursuance  of 
tbe  agreement  the  municipality  accepted  the 
right  of  way  and  constructed  the  sewer,  and  for 
a  period  of  more  than  seven  years  has  contin- 
uously enjoyed  the  easement,  and  thereby  rati- 
fied and  become  estopped  from  repudiating  the 
contract  for  exemption  from  assessments  for  the 
cost  of  sewers.  The  other  ground  of  illegality 
was  that  the  sewer  for  which  the  assessment 
was  made  was  impracticable  for  use  on  the  de- 
fendant's property,  in  that  it  was  above  the 
grade  of  the  property  on  which  his  houses  were 
located,  and  that,  if  his  houses  should  be  con- 
nected with  the  sewer,  it  would  be  injurious  to 
the  health  of  the  occupants  of  the  houses.  Held, 
that  the  principles  announced  in  Horkan  v.  Citv 
of  Moultrie,  136  Ga.  561,  71  S.  E.  785,  are  ap- 
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pllcable  to  this  case.  The  alleged  agreement 
was  ultra  vires  and  void,  and,  being  so,  coold 
not  be  ratified  by  continued  use,  under  the  con- 
tract, of  the  sewer  through  the  land  by  the  mu- 
nicipality; nor  would  the  benefit  thereby  re- 
eelTed  estop  the  mnniclpalitr  from  subsequently 
setting  up  the  invalidity  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporatioDS,  Cent.  Dig.  {  1062;  Dec.  Dig.  | 
442.*] 

2.  MUNICIPAI.  COSPORATIONS    (|  437*)— Siw- 

Kii»— Assess  MKNTs-^BsNEFiTS. 

The  fact  that  the  abutting  property,  in  its 
present  condition,  may  not  be  specially  benefited 
by  construction  of  the  sewer,  would  not  render 
the  assessment  iUegal.  Georgia  Bailroad  Co.  t. 
Decatur,  137  Ga.  537,  73  S.  B.  830. 40  L.  R.  A. 
(N.  S.)  ^35. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Coit  Dig.  t  1051;  Dec.  Dig.  | 
437.*] 

8.  DisMissAi.  or  AmoAvrt. 

The  affidavit  was  properly  dismissed  on  de- 
murrer. 

Brror  from  Superior  Court,  Dekalb  County ; 
tt.  8.  Boan,  Judge. 

Proceeding  by  the  Town  of  Decatur  against 
D.  O.  Neal  on  a  fl.  fa.  to  collect  a  sewer  as- 
sessment Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

McClelland  ft  McClelland,  of  Atlanta,  for 
plaintltt  in  error.  U  J.  Steele,  of  Decatur, 
for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Jostlcea  concur. 


<li2  Ga.  208) 

8INGLBTARY  et  aL  v.  CHIPSTBAD, 

Mayor,  et  al. 

CHIPSTBAD.  Mayor,  et  aL  v.  SINGLBTARY 

et  aL 

(No.  496.) 

(Supreme  Court  of  Georgia.     July  27,  1914.) 

(BvUahui  by  the  Ocmrt.) 

Abatement  and  Revival  (§  9*)— Othkb  Ac- 
tion Pending — Pasties  in  Intebest. 

The  charter  of  the  city  of  Blakely  defined 
the  ooiporate  limits  as  embracing  a  designated 
area,  and  in  a  separate  portion  of  the  charter 
other  boundaries  were  specified  as  "school  lim- 
its," which  embraced  the  territory  within  the 
defined  corporate  limits  and  also  a  larger  area. 
It  purported  to  authorize  the  officers  of  the  mu- 
nicipality to  maintain  schools  and  provide  for 
the  levy  and  collection  of  a  local  tax  on  all  prop- 
erty within  the  area  designated  as  "school  lim- 
its, by  authority  of  an  election  held  for  the 
purpose  of  supporting  such  schools.  The  plain- 
tiffs, in  behalf  of  themselves  and  all  the  tax- 
payers owning  property  subject  to  such  school 
tax  in  the  city  of  Blakely,  and  in  the  six  miles 
square  known  as  "school  Imiits,"  filed  a  petition 
to  enjoin  the  collection  of  a  tax  to  support  the 
schools,  on  the  ground  that  the  attempt  to  es- 
tablish such  a  school  district  was  unconstitn- 
tionaL  and  that  the  election  held  for  that  pur- 
pose was  void.  On  the  hearing  of  the  applica- 
tion for  an  interlocutory  injunction  it  was 
pleaded  and  proved,  without  contradiction,  that 
certain  other  persons  had  filed  a  petition  in 
which  it  was  alleged  that  the  plaintiffs  therein 
were  dtizens  of  the  city  proper,  and  sued  as  "a 
class  of  citizens  residing  m  the  city  of  Blakely," 
and  prayed  that  the  city  be  enjoined  from  col- 
lecting the  tax  "upon  property  in  the  city  of 


Blakely,  and  in  the  six  miles  square  known  aa 
the  school  limits,"  and  that  this  action  was  still 
pending.  It  was  further  proved,  without  con- 
flict, that  the  plaintiffs  in  the  present  action  in- 
stigated the  first  suit  by  agreeing  to  pay  the 
costs  of  court  and  attorney's  fees  for  prosecut- 
ing the  case,  though  they  refused  to  be  named  aa 
parties  thereto,  and  that  both  suits  involved 
the  same  'questions  as  to  the  constitutionality 
of  the  creation  of  the  school  district  and  the 
right  to  tax  property  wiAin  such  limits  by  vir- 
tue of  an  election  held  therein.    Held: 

(a)  Under  such  facts  the  presiding  judge  cor- 
rectly refused  to  grant  an  interlocutory  injunc- 
tion on  the  second  application,  aa  to  all  proper- 
ty within  the  city  Umits  proper,  but  erred  in 
granting  an  interlocutory  injunction  against  the 
levy  and  collection  of  the  tax  on  property  with- 
in the  school  limits  outside  of  the  city  limits 
proper. 

(b)  Under  the  facts  already  stated,  the  plain- 
tiffs in  the  second  action  were  not  entitled  to 
maintain  it  and  procure  an  injunction  thereon 
during  the  pendency  of  the  first  action,  institut- 
ed by  them  aa  a  class  action  in  the  ntune  of 
other  parties.  The  election  was  held  through- 
out the  territory  prescribed  by  the  charter  aa 
"school  limits,"  and  not  merely  within  the  cor- 
porate limits  proper.  Accordingly,  the  validity 
of  the  establishment  of  such  school  limits  (in- 
cluding the  corporate  limits  proper),  ^e  holding 
of  an  election  to  determine  tiie  question  of  tax- 
ation, and  the  levying  of  taxes  by  virtue  of 
such  an  election  were  involved  in  each  of  the 
two  suits,  and  the  mere  fact  that  one  of  the 
plaintiffs  in  the  second  action  owned  property 
outside  of  the  corporate  limits  proper,  but  with- 
in the  general  school  limits,  would  not  so 
chan^  the  situation  as  to  authorize  the  plain- 
tiffs m  the  second  action  to  obtain  an  injunc- 
tion pending  the  first  suit 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent   Dig.  S|  73-^85;  Dec.  Dig, 

Error  from  Superior  Court,  Early  County; 
W.  C.  WorrUl,  Judge. 

Suit  by  A.  J.  Singletary  and  others  against 
M.  T.  Chlpstead,  Mayor,  and  others.  From 
an  order  granting  an  interlocutory  injunc- 
tion, restraining  the  levy  and  collection  of  a 
school  tax  on  property  within  school  limits 
outside  the  dty  of  Blakely,  but  denying  the 
Injunction  as  to  all  property  within  the  city 
limits  proper,  both  parties  bring  error.  Af- 
firmed as  to  the  first  ruling,  and  reversed  aa 
to  the  second. 

A.  H.  Gray,  of  Blakely,  for  plaintiffs  in 
error.  Olessner  ft  Collins  and  Walter  Park, 
all  of  Blakely,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed  on  the 
main  bill  of  exceptions,  and  reversed  on  the 
cross-blU.    All  the  Justices  concur. 


atiOa.  237) 

STARR  T.  SOUTHERN  FITTINGS  ft 
FOUNDRY  C30.  et  aL    (Na  495.) 

(Supreme  Court  of  Georgia.     July  27,  1914.) 

(Sj/Ualtu  by  the  Court.) 

NONHUXT. 

There  was  no  error  in  granting  a  nonsuit 

Error  from  Superior  Court,  CSiatham  Coun- 
ty ;  W.  G.  Charlton,  Jndge. 
Action  by  W.  W.    Starr,    for    nse,    etc.. 


*For  otfear 
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against  the  Southern  Fittings  ft  Foundry 
Ckunpany  and  others.  B^m  a  judgment  of 
nonsuit  plaintiff  brings  error.    Affirmed. 

Twlgga  &  Oazan,  of  Savannah,  for  plaintiff 
in  error.  Oliver  &  Oliver  and  P.  W.  Meldrlm, 
all  of  Savannah,  for  defendants  in  error. 

BVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(142  Qa.  196) 

BUCHAN  V.  WIIiLIAMSON  (two  cases). 

(Na  489.) 

(Supreme  Court  of  Georgia.     Julj  25,  1914.) 

(Byllabtu  5y  the  Court.) 
JuDGUKNT  (i  68£*)— RjES  Judicata. 

A  judgment  adverse  to  the  plaintiffs,  in  an 
action  by  uie  heirs  of  a  decedent  against  a  pur- 
chaser of  land  at  a  sheriff's  sale,  seeking  can- 
cellation of  the  sheriff's  deed  and  an  accounting 
for  rent  and  to  have  title  decreed  to  be  in  plain- 
tiffs, will  not  bar  a  subsequent  action  of  eject- 
ment against  the  purchaser  by  an  administrator 
for  recovery  of  the  land,  where  it  is  necessary 
for  the  administrator  to  have  the  prt>perty  in 
order  to  pay  the  debts  of  the  estate. 

(a)  Whether  the  heirs  would  be  concluded  by 
the  former  judgment  on  applicaticm  for  distribu- 
tion (A  the  residue  of  the  recovered  property, 
after  payment  of  debts,  is  not  for  decision. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1211 ;   Dec.  Dig.  {  088.*] 

Error  from  Superior  Ooart,  Dodge  County; 
n  D.  Graham,  Judge. 

Actions  by  S.  A.  Buchan,  administratrix, 
against  A.  G.  Williamson,  judgment  for  de- 
fendant, and  plaintiff  brings  error.    Reversed. 

W.  B.  Terrell,  of  Atlanta,  and  J.  A.  Neese, 
of  Eastman,  for  plaintiff  in  error.  Wooten  & 
Griffin,  BoberU  &  Smith,  and  W.  M.  Clem- 
ents, all  of  Eastman,  for  defendant  in  error. 

ATKINSON,  J.  L  The  tacts  which  appear 
from  the  recitals  in  headnote  need  not  be  re- 
stated. The  plaintiffs  in  the  first  suit  were 
the  widow  and  children  of  the  decedent,  some 
of  the  latter  appearing  by  another  person  as 
next  friend.  When  the  suit  was  filed,  there 
was  no  permanent  administration.  There 
was  a  temporary  administrator,  who  gave  his 
consent  that  the  heirs  might  sue ;  but  he  was 
without  power  to  bring  the  suit  Ward  t. 
McDonald,  1S5  Ga.  616,  69  S.  B.  817.  Conse- 
quently his  consent  for  the  heirs  to  sue  would 
not  bind  creditors  of  the  estate.  After  ter- 
mination of  the  suit,  the  widow  was  appoint- 
ed permanent  administratrix,  and,  as  such, 
instituted  the  new  suit  and  sought  to  recover 
the  property  in  order  to  make  distribution 
among  the  heirs  and  pay  debts  of  the  estate. 
To  this  suit  the  defendants,  by  plea  of  res 
adjndicata,  set  up  the  judgment  in  the  for- 
mer case.  The  case  was  tried  solely  on  the 
lasne  raised  by  this  plea.  In  addition  to  all 
that  has  been  stated  above,  there  was  evi- 
dence tending  to  show  the  existence  of  debts. 
Whether  they  were  barred  by  the  statute 
of  limitations  waa  left  In  confusion  by  the 
evidence,  but  there  was  no  contention  that 


they  were  barred.  Under  the  drcnmstances, 
they  must  be  treated  as  subsisting.  If  the 
heirs  had  recovered  in  the  former  salt,  the 
recovery  would  have  been  solely  for  their 
Interest  If  the  administratrix  should  recov- 
er in  the  present  suit  it  would  be  for  the 
dual  purpose  of  paying  debts  of  the  estate 
and  making  legal  distribution  of  any  residue. 
It  thus  appears  that  the  parties  plaintiff  in 
the  two  suits  were  not  identical,  nor  was 
there  complete  identity  of  subject-matters. 
It  is  declared  in  the  Civil  Code,  |  3934: 

"The  administrator  may  recover  possession  of 
any  part  of  the  estate  from  the  heirs  at  law,  or 
purcnasers  from  them j  but.  In  order  to  recover 
lands,  it  is  necessary  for  him  to  show,  upon  the 
trial,  either  that  the  property  sued  for  has 
been  in  his  possesErion,  and  without  his  consent 
is  now  held  by  the  defendant,  or  that  it  Is  neces- 
sary for  him  to  have  possession  for  the  purpose 
of  paying  the  debts  or  making  a  pro^r  distribu- 
tion. An  order  for  sale  or  distribution,  granted 
by  the  ordinary  after  notice  to  the  defendant, 
shall  he  conclusive  evidence  of  either  fact." 

If  the  heirs  had  prevailed  in  the  first  suit 
and  acquired  possession  of  the  property,  nev- 
ertheless the  administrator  could  have  r«> 
covered  the  land  from  them,  if  It  was  neces- 
sary for  him  to  have  it  in  order  to  pay  the 
debts  of  his  Intestate.  To  hold  that  the  judg- 
ment against  the  heirs  would  conclude  the 
administrator  would  in  etCect  avoid  so  much 
of  the  Code  section  above  set  forth  as  refers 
to  the  right  of  the  administrator  to  recover 
from  heirs  where  necessary  to  pay  debts,  and 
thereby  substantially  interfere  with  the 
rights  of  creditors. 

There  being  sufficient  evidence  to  submit 
the  question  of  existing  debts,  It  was  errone- 
ous, under  all  the  circumstances,  to  direct  a 
verdict  sustaining  the  plea..  If  the  adminis- 
trator should  recover,  and  there  should  re- 
main any  property  after  paying  the  debts, 
whether  the  former  judgment  would  conclude 
the  heirs  on  distribution  of  the. estate  is  not 
now  for  decision. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


an  Oa.  in) 

GEORGIA,  P.  ft  A.  RT.  CO.  r.  BITTICK  ft 

MAYS. 

SAME  V.  MAYS  &  BITTICK. 

(No.  485.) 

(Supreme  Court  of  Georgia.     July  25,  1914.) 

<5vRa&««  hy  the  Court.) 

1.  evidenck  (§  581*)— tcstimont  at  fobmkb 
TbiaLi— Abskncb  of  Witness. 

On  the  second  trial  of  a  case,  after  the 
grant  of  a  new  trial,  a  witness  who  had  tes- 
tified on  the  first  trial  was  absent  His,  testi- 
mony, as  incorporated  in  the  brief  of  evidence 
agreed  upon  by  counsel  and  approved  by  the 
court  in  connection  with  the  motion  for  a  new 
trial,  was  offered  in  evidence.  To  lay  the  foun- 
dation for  its  introduction,  a  witness  testified 
that  he  was  the  general  manager  of  the  defend- 
ant railroad  company,  and  bad  succeeded  the 
absent  witness  as  such ;  that  be  did  not  know 
where  the  witness  was;  Uiat  such  witness  was 
with  a  named  railroad  at  Mobile.  Ala.,  but  he 
understood  that  the  witness  had  left  there  and 
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gone  to  North  Carolina;  that  snch  witneu  left 
the  defendant  railroad  compaDy  and  accepted 
another  position  at  Mobile,  and  left  there  and 
vent  to  another  railroad;  that  he  located  luch. 
witneaa  about  ten  days  befor*  the  trial,  and 
wrote  to  the  witness  several  letters  and  sent 
him  several  telegrams;  that  the  absent  witness 
finally  went  back  to  Mobile,  moving  his  family 
to  North  Carolina,  and  telegraphed  to  the  tes- 
tifying witness  that  it  would  be  impossible  for 
him  to  be  present ;  and  that  the  testifying  wit- 
ness had  not  heard  from  him  for  a  week  or  ten 
days.  Held,  that  this  made  out  a  prima  facie 
case  of  inaccessibility  on  the  part  oi  the  absent 
witness :  and,  there  being  no  other  evidence  on 
the  subject,  it  was  error  to  exclude  his  testi- 
mony on  the  former  trial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  2414-2418;   Dec.  Dig.  {  581.*] 

2.  TUAi.  <|  68*)— Seoeftior  of  Bvidxncx— 

DisoBBiioR  OF  Cotnrr. 

The  matter  of  permitting  the  plaintiff  to 
Introdace  additional  testimony  after  the  defend- 
ant had  announced  closed  is  addressed  to  the 
sound  discretion  of  the  presiding  judge,  and  it 
was  not  abused  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  1S8-163 ;  Dec.  Dig.  |  6&*] 

8.   IllBTBDCrnORS. 

While  the  excerpts  from  the  charge  may 
have  contained  one  or  two  inaccuracies  of  ex- 
pression, yet^  when  considered  in  connection 
with  the  entire  diarge,  they  do  not  constitute 
serious  error.  On  anotlier  trial  they  will 
doubtless  be  eliminated. 

Error  from  Saperlw  Court,  Miller  County ; 
W.  a  Worrlll,  Judge. 

Actions  by  Blttldc  ft  Mays  and  Mays  &  Bit- 
tick  against  tbe  Georgia,  Florida  &  Alabama 
Hallway  Company.  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Judgment  re- 
Tersed  In  each  case. 

T.  S.  Hawes  and  Krauae  &  Rich,  all  of 
Balnbrldge,  and  Bush  &  Stapleton,  of  Col- 
quitt, for  plaintiff  In  error.  Persons  &  Per- 
sons, of  Forsyth,  and  W.  L  Oeer,  of  Colquitt, 
for  defendants  In  error. 

LUMPKIN,  J.  This  case  was  formerly  be- 
fore the  Supreme  Court,  and  a  reversal  was 
had.  136  Oa.  138,  70  S.  E.  1106.  On  the  sec- 
ond trial  a  material  witness  on  behalf  of  the 
defendant  was  absent  The  defendant  offer- 
ed bis  testimony  as  contained  In  the  brief  of 
the  erldence  agreed  upon  and  approved  In 
connection  with  the  previous  motion  for  a 
new  trlaL  The  evidence  offered  to  show  the 
Inaccessibility  of  the  witness  Is  sufficiently 
stated  in  the  first  headnote.  It  was  enough 
to  Show  prima  facie  that  the  absent  witness 
was  in  another  state  and  Inaccessible,  and 
that  unsuccessful  efforts  bad  been  made  on 
behalf  of  the  defendant  to  obtain  his  pres- 
ence. Eagle  &  Phenlx  Mfg.  Co.  v.  Welch, 
61  Oa.  444,  and  cases  (;ited.  While  In  Atlanta 
ft  Charlotte  R.  Co.  t.  Gravltt,  93  Ga.  369,  20 
8.  ¥3.  550,  26  h.  B.  A.  653,  44  Am.  St  Rep. 
145,  It  was  said  that  the  determination  of 
whether  or  not  a  witness  beyond  the  luris- 
dictlon  of  the  state  was  inaccessible  In  the 
sense  in  'which  that  word  is  employed  in  the 
Code  was  in  each  case  a  matter  of  determina- 
tion by  the  presiding  Judge  in  the  use  of  a 


sound  discretion,  yet,  under  the  facts  here 
appearing,  we  think  that  a  case  of  Inaccessi- 
bility was  prima  facie  shown ;  and,  there  be- 
ing no  conflicting  eTldence  or  other  reason 
to  throw  doubt  upon  the  showing  so  made, 
the  evidence  should  have  been  admitted.  No 
injustice  can  arise  from  this,  because  the  wit- 
ness had  testified  on  a  former  trial,  and  had 
been  cross-examined,  and  his  entire  exami- 
nation was  contained  In  the  brief  of  evidence 
offered  In  evidence. 

It  having  been  shown  that  the  witness  was 
out  of  the  state,  and  that  he  had  expressed 
an  Inability  to  be  present  some  ten  days  be- 
fore the  trial,  it  was  unnecessary.  In  order 
to  show  diligence,  for  the  party  desiring  to 
use  his  testimony  to  continue  to  telegraph  to 
him  up  to  the  very  time  when  the  trial  took 
place.  Some  courts  have  held  that  there 
should  be  an  effort  to  obtain  the  testimony 
of  a  witness  out  of  the  state  by  Interrogato- 
ries. But  this  has  not  beoi  considered  neces- 
sary by  this  court,  where  the  witness  has 
been  subject  to  examination  and  cross-exami- 
nation on  a  former  trial  of  the  same  case, 
and  his  testimony  at  such  trial  has  been  ottex- 
ed  at  the  second  triaL 

Judgment  reversed  in  each  case.  All  the 
Justices  concur. 


(141  Os.  IM) 
CULPEPPER  V.  CUNNINGHAM.  (No.  4T7.) 
(Supreme  Court  of  Georgia.  '  July  24,  1914.) 

fBvUabiH  by  the  Court.) 

1.  IiAIfDLORD  AND  TKNAITT  (t  270*)— DISTRISS 
PBOCKEDINOS— EVIDKNCB— Relbtanct. 

There  was  no  error  in  admitting  in  evi- 
dence the  agreement  which  was  entered  into  by 
the  parties  pendente'  lite,  and  the  bond  which 
was  given  in  accordance  therewith.  They  tend- 
ed to  explain  the  status  which  the  parties  had 
thus  fixed  for  themselves  by  agreement 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  «  1098-1123,  1125,  1126, 
1128-1189,  1146,  1148;   Dec.  Dig.  {  270.*] 

2.  Landlokd  and  Tenant  (i  265*)— Cbea- 
TioN  or  Relatior— Distress  Pboceedino — 
Temanct  fbom  Yeas  to  Teas. 

The  agreement  of  the  parties  specifically 
limited  the  cultivation  by  the  defendant  and 
payment  of  rent  to  the  year-1911.  Had  it  pro- 
ceeded no  further,  and  had  the  defendant  re- 
mained in  possession  and  cultivated  the  land 
after  that  year  had  ezi>ired,  the  relation  of 
landlord  and  tenant  might  have  continued. 
But  it  was  expressly  stipulated  that  "after 
the  crops  are  cultivated  and  harvested,  then, 
unless  said  suit  is  finally  terminated,  the  rela- 
tion and  standing  of  the  parties  to  the  above- 
stated  suit  shall  be  the  same  as  it  now  is  un- 
der the  order  of  the  court"  After  the  crops 
for  the  year  1011  had  been  cultivated  and 
harvested,  the  suit  was  not  finally  terminated. 
The  relation  and  standing  of  the  parties  as  to 
the  suit  when  the  agreement  was  made  was  that 
the  plaintiff  alleged  that  the  defendant  was  a 
trespasser,  who  was  wrongfully  Interfering  with 
the  bands  of  the  plaintiff,  while  the  defendant 
contended  that  he  was  not  a  trespasser,  but 
had  entered  upon  the  property  under  a  claim  of 
right  and  that  he  was  not  intimidating  the 
hands  of  the  plaintiff.  The  status,  as  fixed  by 
the  injunctive  order  of  the  court  waa  that  the 
defendant  was  enjoined  as  prayed  in  tiie  peti- 
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tion;  that  la,  from  threfctening  and  intimidat- 
intc  the  farm  laborers  of  the  petitioner,  from 
moTing  upon  the  premises,  and  from  moving 
any  article  that  he  bad  already  placed  upon 
the  premisea.  This  status,  which  was  expressly 
preeeryed  by  agreement  after  the  cultivation 
and  harvesting  of  the  crop  of  1911,  was  not 
one  of  landlord  and  tenant;  and  did  not  author- 
ise the  plaintiff  to  proceed  against  the  defend- 
ant as  a  tenant  by  means  of  a  distress  war- 
rant. It  was  accordingly  error  to  refuse  to 
grant  the  motion  for  a  nonsnit  and  to  direct 
a  verdict  for  the  plaintiff. 

(a)  Moreover,  the  only  fixing  of  any  date  for 
the  payment  of  the  rent  of  1911  was  October 
Ist  of  that  year,  if  the  plaintiff  should  maintain 
and  finally  win  the  then  pending  suit  There 
was  nothing  authorizing  the  collection  of  rent 
from  year  to  year  on  October  Ist  While  a 
witness  for  the  plaintiff  testified  in  general 
terms  that  the  rent  was  due  at  the  time  the 
distress  warrant  was  taken  oat,  he  showed  that 
this  was  a  mere  conclusion,  by  testi^ing  that 
there  was  no  contract,  agreement,  or  under- 
standing between  the  parties,  except  that  con- 
tained in  the  writing. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  H  1062-1074;  Dec.  Dig. 
I  266.«1 

Error  from  Superior  Court,  Criap  County; 
B.  D.  Graham,  Judge. 

Action  by  Mrs.  S.  Bi  dumlngliam  against 
S.  B.  Culpepper.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

See,  aUo,  139  Ga.  88,  76  S.  B.  750. 

On  September  29,  1009,  the  plaintiff  filed  a 
petition  agalnsfc  the  defendant,  alleging  that 
the  former  was  the  owner  of  certain  land  and 
the  crops  thereon;  that  the  defendant  entered 
upon  the  premises,  and  threatened  and  Intim- 
idated the  farm  bands  of  the  plaintiff,  so  as 
to  canse  tbem  to  dlsoontlnne  work ;  and  that 
the  entry  of  the  defendant  was  a  trespass, 
without  title  or  right  of  possession.  The 
prayer  was  that  the  defendant,  his  agents, 
and  confederates  be  restrained  and  enjoined 
from  threatening  and  Intimidating  the  farm 
laborers  of  the  plaintiff,  that  he  be  restrained 
and  enjoined  from  moving  upon  the  premises, 
and  that  he  be  required  not  to  move  any 
article  that  he  had  already  placed  upon  the 
premises.  The  defendant  answered,  denying 
that  the  plaintiff  was  the  owner  of  the  land 
and  crop,  or  that  his  act  was  a  trespass,  or 
that  be  threatened  and  intimidated  the  em- 
ployes of  the  plaintiff.  He  alleged  that  he 
peaceably  and  quietly  entered  upon  the  land 
under  an  honest  claim  of  right,  and  without 
objection  on  the  part  of  the  plaintiff,  and 
that  he  moved  Into  a  dwelling  bouse  upon  the 
premises,  and  was  peaceably  and  quietly  oc- 
cupying it  with  his  family.  An  Interlocutory 
injunction  was  granted,  restraining  the  de- 
fendant on  terms  as  prayed. 

The  trial  took  place  on  May  16,  1911.  It 
was  agreed  by  counsel  for  both  parties  that 
the  only  Issue  to  be  passed  upon  by  the  Jury 
was  as  to  whether  the  defendant  had  Inter- 
fered with  the  plaintiff's  hands  or  agents. 
It  was  further  agreed  that  at  the  time  when 
the  defendant  was  served  with  process  he 
wns  not  on  the  premises,  but  after  service 


he  was  permitted  to  visit  the  family  without 
t>elng  in  contempt  of  court  The  Jury  found 
for  the  plaintiff,  and  a  decree  was  entered, 
permanently  enjoining  the  defendant,  his 
agents,  and  confederates  from  threatening 
and  intimidating  the  farm  laborers  of  the 
plaintiff,  and  from  "moving  upon  the  prem- 
ises described."  A  motion  for  a  new  trial 
was  made,  and  upon  its  being  overruled  Che 
case  was  brought  to  this  court  The  Judg- 
ment was  affirmed.  139  6a.  88,  76  S.  B. 
750.  The  remittitur  was  dated  December 
11,  1912. 

While  the  case  was  pending  in  the  trial 
court,  on  December  31,  1910,  the  parties  en- 
tered into  an  agreement  containing  the  fol- 
lowing terms: 

(1)  That  the  defendant  was  to  be  allowed  to 
cultivate  and  farm  during  the  year  1911  upon 
all  the  farm  lands  of  the  property  in  dispute, 
upon  his  giving  bond  with  good  security  in  the 
sum  of  $200  payable  to  the  plaintiff  and  for 
the  rent  of  the  said  premises  for  the  year  1911. 
(2)  That  the  bond  was  to  be  payable  to  the 
plaintiff,  provided  she  should  sustain,  maintain, 
and  finally  win  in  the  suit  then  pendingj  but, 
should  she  fail  to  sustain  and  maintain  her 
suit,  then  the  bond  was  to  be  a  nullity.  (3) 
"This  agreement  in  no  way  affects  the  present 
status  of  the  parties  to  this  suit  and  the  said 
S.  B.  Culpepper  [the  defendant]  has  no  other 
rights  under  this  contract  than  to  cultivate  for 
the  year  1911  farm  lands  of  the  lands  now  in 
dispute  of  the  above-stated  case.  After  the 
crops  are  cultivated  and  harvested,  then,  unless 
the  said  suit  is  finally  terminated,  the  rela- 
tion and  standing  of  the  parties  to  the  above- 
stated  suit  shall  be  the  same  as  it  now  is  un- 
der the  order  of  the  court"  (4)  The  defendant 
was  at  once  to  remove  a  named  person  from 
the  premises. 

Under  this  agreement  a  bond  was  given, 
which  recited  the  pendency  of  the  suit  and 
the  making  of  the  agreement,  including  the 
stipulation  for  the  giving  of  the  bond  "for 
the  rent  of  the  premises  for  the  year  1911, 
without  changing  the  status  of  either  party  in 
said  suit"  It  thereupon  bound  the  principal 
and  surety  for  the  payment  of  $200  for  the 
plaintiff  In  the  action.  The  condition  was 
that,  if  the  plaintiff  should  maintain  and 
finally  win  the  suit,  then  the  amount  of  the 
bond  was  to  be  payable  and  collectible  by  the 
plaintiff  by  October  1,  1911;  but,  if  she 
should  fall  finally  to  maintain  her  stdt,  then 
the  bond  was  to  be  null  and  void. 

On  October  4,  1912,  the  plaintiff,  through 
an  agent,  made  affidavit  and  obtained  a  dis- 
tress warrant  against  the  defendant  in  the 
former  action,  alleging  that  he  owed  the  sum 
of  $200  for  renjt  for  the  year  1912.  He  filed 
a  counter  affidavit,  denying  that  be  was  the 
tenant  of  the  plaintiff  or  was  indebted  In  any 
amount  for  the  rent.  On  the  trial,  the  papers 
showing  the  history  of  the  case,  as  above  re- 
cited, were  Introduced  in  evidence.  The  hus- 
band of  the  plaintiff  (she  being  a  married 
woman)  testified  that  the  defendant  was  in 
possession  and  farmed  on  the  land  during  the 
year  1912,  that  the  rent  was  worth  $200,  that 
"the  rent  was  due  at  the  time  of  suing  out 
the  distress  warrant,"  that  there  never  was 


'For  other  cases  see  ume  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indezea 


Digitized  by  VjOOQIC 


Ga.) 


SILVERTHOBNE  y.  ARKANSAS  SOUTHEASTERN  RY.  CO. 


651 


Any  ag:reemeiit  about  the  place,  or  rent  of  It, 
between  the  plaintiff  and  the  defendant  for 
the  year  1912,  unless  it  was  in  the  agreement 
and  bond  already  mentioned,  that  they  consti- 
tuted the  only  agreement  that  was  ever 
made  between  the  parties  about  the  place, 
that  the  defendant  cultivated  the  place  in 
1911  under  that  agreement,  and  then  remain- 
ed in  possession  and  cultivated  the  premises 
In  1912,  without  any  further  agreement  or 
understanding  between  him  and  the  plaintiff. 
The  defendant  objected  to  the  admission  in 
evidence  of  the  written  agreement  and  bond. 
On  the  close  of  the  evidence  introduced  by  the 
plaintiff,  the  defendant  moved  for  a  nonsuit, 
which  was  denied.  He  introduced  no  evi- 
dence. The  court  directed  a  verdict  for  $200 
for  the  rent  for  1912.  The  defendant  ex- 
cepted. 

Pearson  Ellis,  of  Cordele,  and  Haywood  & 
CnttB,  of  Fitzgerald,  for  plaintiff  In  error. 
Bfaz  EL  Land,  of  Cordele,  for  defendant  in 
error. 

LUMPKIN,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  disquali- 
fied. 

(142  Ga.  194)  

SILVERTHORNB  v.  ARKANSAS   SOUTH- 
EASTERN RT.  CO. 
ARKANSAS  SOUTHEASTERN  RT.  CO.  ▼. 
SILVERTHORNB. 
(No.  48a) 
(Supreme  C!oart  of  Georgia.     July  25,  1914.) 

(ByUtUu  by  the  Otmrt.) 

1.  WoBK    AHD    La^bob    (I    30^— AonoK    TOB 
SBBViots  —  Quantum  Mbbuit  —  Instbuc- 

TIONS. 

Under  the  pleadings  and  evidence  in  the 
ease,  the  court  did  not  err  in  treating  the  plain- 
tiff's case  as  one  based  upon  a  quantum  meruit, 
and  in   cbargiug   the  jury  accordingly. 

[Bid.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  S§  59-65;   Dec  Dig.  $  30.*] 

2.  Appeal  a5d  Ebbob   (|  1050*)— Habicless 
Ebbob— RuLiNos  on  Evidence. 

While  certain  of  the  evidence  objected  to  by 
the  plaintiff  may  have  been  IrreleTant,  it  was 
not  of  such  materiality  as  to  be  ground  for  the 
grant  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  1068,  1069,  415»-4157, 
4166;  Dec.  Dig.  |  1(K0.»] 

3.  WoBK  AND  Labob  (|  28*)— SujmcntNCT 
or  Evidence. 

The  evidence  authorized  the  verdict 
[Ed.  Note.— For  other  cases,  see  Work  and 
libor.  Cent  Dig.  H  17,  65:   Dec.  Dig.  {  28.»] 

Error  from  Superior  C!oart,  Decatur  Coun- 
ty;   Frank  Park,  Judge. 

Action  by  A.  E.  Sllverthome  against  the 
Arkansas  Southeastern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error,  and  plaintiff  assigns  cross-error.  Af- 
firmed on  main  bill  of  exceptions,  and  dis- 
missed on  cross-bill  of  exceptions. 

A.  B.  Sllverthome  sued  out,  against  Ar- 
kansas  Southeastern    Railway   (Company,    a 


nonresident  corporation,  an  attachment 
which  was  levied  upon  certain  property; 
and  this  was  afterwards  replevied.  The  dec- 
laration In  attachment  alleged  that  the  de- 
fendant company  was  Indebted  to  the  plain- 
tiff In  the  sum  of  "$4,800,  besides  interest;  the 
same  being  on  an  account  as  hereinafter  de- 
scribed. That  said  account  Is  for  salary  due 
by  the  said  railway  company  to  petitioner 
at  the  rate  of  $200  per  month,  commencing 
February  1,  1910,  and  $200  per  month  each 
month  thereafter,  Including  January,  1912,  a 
total  of  24  months.  Petitioner  shows  that 
he  was  employed  by  the  defendant  compa- 
ny as  secretary  and  general  manager,  and 
that  the  amount  named  is  due  as  salary  for 
services  rendered  by  petitioner  In  the  capac- 
ity aforesaid."  A  copy  of  the  account  is  at- 
tached to  the  declaration,  which  is  as  fol- 
lows: 

Arkansas  Southeastern  Ry.,  to  A.  E.  Sllver- 
thome, Dr. 

Salary  as  secretary  and  general  man- 
ager of  the  Arkansas  Southeastern 
Railway  for  twenty-four  months,  at 
the  rate  of  $200  per  month,  com- 
mencing February  1,  1910,  and  for 
each  month  thereafter,  up  to  and  in- 
cluding January,  1912 $4,800.00 

The  defendant  answered,  denying  the  ma- 
terial allegations  of  the  declaration.  Upon 
the  trial  of  the  case  the  jury  returned  a  ver- 
dict for  the  defendant  Upon  the  overrul- 
ing of  this  motion  for  a  new  trial,  the  plain- 
tiff sued  out  a  writ  of  error;  and  the  de- 
fendant filed  a  cross-bill  of  exceptions,  as- 
signing error  upon  certain  rulings  of  the 
court  made  pending  the  triaL 

Erie  Jd.  Donalson,  of  Balnbrldge,  for  plain- 
tiff in  error.  Jno.  R.  Wilson,  of  Balnbrldge, 
for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  1.  Whether  this  Is  a  suit  for  a 
breach  of  a  contract  or  upon  a  quantum  mer- 
uit for  the  value  of  the  services  rendered  is 
not  clear.  The  plaintiff  introduced  evidence 
to  show  that  be  had  a  contract  with  the  de- 
fendant company  under  which  he  was  to  re- 
ceive $200  per  month  as  a  salary  for  his 
services  as  general  manager;  but  it  does  not 
appear  any  more  clearly  from  the  evidence 
than  from  the  petition  In  the  case  for  how 
long  a  period  this  salary  was  to. continue, 
except  that  it  is  inferential  that  a  continu- 
ance of  the  salary  was  for  the  period  of  his 
office  as  general  manager  of  the  company. 
Nor  does  it  appear  that  this  contract  was  en- 
tered Into  upon  the  part  of  the  defendant 
company  by  authority  of  any  corporate  ac- 
tion, or  by  any  representative  or  agent  of 
the  company  having  authority,  to  make  a  con- 
tract with  the  plaintiff  for  such  a  salary.  It 
is  true  that  the  plaintiff  himself  testified: 

"As  general  manager  of  the  Arkansas  South- 
eastern Railway  Company  I  had  entire  charge 
of  the  road,  traffic,  and  the  operation  and 
construction   of   the   road.     My   services   were 


•For  otliar  cmm  Me  nam*  topic  and  asctlon  NUMBER  Id  Dec.  Dig.  A  Am.  Dig.  Ke]r-No.  Series  ft  Rep'r  Inciexei 


Digitized  by 


Google 


552 


82  80UTHEA.STBRM  BEPORTEB 


(O*. 


accepted  by  the  companj\and  no  objection  waa 
made  to  my  aetrices.  The  railroad  company 
agreed  to  pay  me  $200  per  month.  This  agree- 
ment waa  not  in  writing:  it  was  a  verbal 
agreement  *  *  *  I  think  the  directora  of 
the  railway  company  met  annnaUy.  I  do  not 
remember  whether  the  salaries  or  the  oScers 
were  made  by  the  board  of  directors  or  by  the 

f  resident,  vice  president,  and  general  manager. 
do  not  think  the  salaries  were  fixed  by  the 
board.  My  salary,  I  think,  waa  fixed  by  the 
president,  vice  president,  and  myself,  in  con- 
sultation. My  salary  from  the  lumber  company 
in  1910-11  was  over  $800  per  month.  I  was 
not  secretary  and  general  manager  of  both 
companies  in  1910.  I  was  general  manager  of 
both  companies  in  1911,  and  up  till  January, 
1912.  ♦  '  •  ♦  I  was  general  manager  of  both 
companies  during  the  year  1910-11.  I  do  not 
think  the  directors  of  both  companies  were  the 
same.  They  had  the  same  general  manager 
and  superintendent" 

In  answer  to  the  question  as  to  whether 
the  board  of  directors  had  voted  his  salary 
for  mo-il,  the  plaintiff  answered: 

"The  president  and  vice  president  fixed  it 
It  was  fixed  by  three  ofiicers.  It  was  agreed 
between  me  and  the  other  officers  of  the  rail- 
road company  that  no  salary  was  ever  to  be 
paid  any  of  the  officers  of  the  railroad  company 
that  did  not  perform  any  actual  service.  I 
roent  most  of  my  time  for  the  railway  company. 
Every  day  there  woald  come  up  something  with 
reference  to  railroad  affairs.  It  would  be  hard 
to  say  how  mncb  ot  my  time  I  gave  to  the  rail- 
road company  and  how  much  to  the  lumber  qom- 
pany;  part  of  my  time  was  required  by  each. 
•  *  *  I  should  say  that  my  services  to 
the  railroad  company  were  easily  worth  $200 
pet  month.  •  •  ♦  Mv  duties  generally  were 
to  arrange  things  financially,  buying  all  of  the 
material,  and  seeing  that  the  line  was  aurvevcd 
in  the  right  places;  and  I  had  full  and  com- 
plete charge  of  all  the  operation.  I  had  a  supei^ 
intendent  there.  I  made  the  plans  and  he  car- 
ried them  out  I  made  arrangements  for  the 
railroad  to  get  the  money  to  finance  it  I  sup- 
pose that  half  my  time  was  consumed  for  the 
railway  company.  I  was  the  active  man  of  the 
road,  except  the  superintendent  under  me. 
The  president  and  vice  president  did  not  per- 
form any  duties  ,at  all.  They  were  to  attend 
the  meetings  once  a  year,  with  the  secretary 
and  treasurer  and  myself.  The  treasurer  and 
the  secretary  and  general  manager  were  the 
only  two  that  received  a  salary.  The  direc- 
tors knew  that  I  was  rendering  these  servicea 
They  knew  the  salary  I  was  getting.  They 
saw  the  reports  each  month  on  which  was 
shown  the  salary." 

Other  evidence  was  Introduced  by  the 
plaintiff  to  show  the  value  of  hia  services  as 
general  manager ;  and  the  railroad  company 
Introduced  evidence  bearing  upon  this  point 
The  testimony  regarding  the  value  of  the 
services  waa  very  conflicting.  Some  of  the 
witnesses  testified  that  the  services  rendered 
bad  no  value ;  others  testified  that  the  serv- 
ices were  worth  as  high  as  $300  per  month. 

From  the  uncontradicted  evidence  In  the 
record  It  appears  that  the  plaintiff  had  been 
discharged  from  his  office.  Under  the  pro- 
visions .of  section  3588  of  the  CJIvIl  Code, 
where  one  Is  employed  under  a  contract  for 
a  year,  and  the  employer  wrongfully  dis- 
charges the  agent  before  the  end  of  the  year, 
the  latter  may  either  sue  Immediately  for 
any  special  injury  from  the  breach  of  tbe  con- 
tract, or,  treating  the  contract  as  rescinded, 


may  sne  for  fiie  ralne  of  the  services  ren- 
dered, or  be  may  wait  till  the  expiration  of 
the  year  and  sue  for  and  recover  his  entire 
wages.  The  court  below  during  the  entire 
case,  as  shown  by  his  charge  to  the  Jnry  upon 
the  conclusion  of  the  evidence,  was  of  tbe 
opinion  that  the  plaintiff  based  his  right  of 
recovery  upon  a  quantum  meruit;  and  we 
are  of  the  opinion  that  the  court  took  tbe 
proper  view  of  the  case. 

[1]  There  Is  no  allegation  in  the  petition 
and  nothing  in  the  evidence  to  show  that  the 
term  of  service  for  which  the  plaintiff  was 
engaged  as  general  manager  had  expired,  and 
that  he  was  suing  to  recover  bis  entire  wages, 
or  that  he  was  suing  for  any  special  Injury 
for  a  breach  of  the  contract  And,  that  being 
true,  the  court  did  not  err  In  submitting  the 
case  to  the  Jury  In  his  charge  upon  the  single 
theory  that  the  plaintiff  reUed  upcm  a  quan- 
tum meruit  And,  his  charge  upon  this  sub- 
ject to  the  Jury  being  substantially  correct, 
the  Judgment  refusing  a  new  trial  wUl  not 
be  disturbed  because  of  certain  verbal  inac- 
curacies in  some  of  the  excerpts.  It  may  be 
remarked,  moreover,  that  tbe  submission  of 
the  case  upon  the  theory  that  plaintiff  relied 
upon  a  quantum  meruit  was  not  hurtful  to 
him.  Had  he  relied  solely  upon  a  contract 
for  a  stipulated  sum  as  a  salary,  then  the  de- 
fendant might  well  have  urged  that  no  valid 
contract  for  a  stipulated  sum  was  shown.  It 
appears  from  the  evidence  that  the  board  of 
directors  had  not  authorized  a  contract  to 
pay  the  plaintiff  a  salary  of  $200  per  month 
as  general  manager ;  and  it  nowhere  appears 
that  the  president  or  vice  president  had  any 
right  at  a  "consultation"  to  bind  the  com- 
pany by  any  action  upon  this  subject  It  can- 
not be  inferred  from  anything  In  this  record 
that  the  president  or  vice  president  had  any 
authority  of  this  nature  whatever.  The  re- 
verse of  this  proposition  is  inferable,  rather. 
The  general  manager,  under  the  by-laws  of 
the  corporation,  liad  the  power  to  employ  and 
discharge  labor.  In  tbe  words  of  the  plain- 
tiff himself  while  testifying  at  the  trial: 

"Tbe  president  and  vicis  president  did  not  per- 
form any  duties  at  all.  They  were  to  attend  tbe 
meetings  once  a  year  with  the  secretary  and 
treasurer  and  myself.  The  secretary  and  treas- 
urer and  the  general  manager  were  the  only  two 
that  received  a  salary." 

So  Mr.  SilTerthome  himself  was  tbe  only 
one  having  any  semblance  of  authority  to 
agree  that  he  (Sllvertborne),  as  general  man- 
ager, should  have  a  salary  of  $200  per  month; 
and  it  can  hardly  be  Insisted  that  a  contract 
to  pay  himself  this  salary  would  be  binding 
npon  this  corporation. 

[2]  2.  While  certain  of  the  evidence  object- 
ed to  by  the  plaintiff  may  have  been  irrele- 
vant, it  was  not  of  aacb  materiality  as  to  be 
ground  for  the  grant  of  a  new  trial. 

[3]  3.  The  evidence  authorized  the  verdict 

Judgment  afiBrmed  on  the  main  bill  of  ex- 
ceptions. Orosa-bUl  dismissed.  All  the  Jus- 
tices concur. 
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(142  Oa.  ITS) 

SHROEDEB  t.   GEORGIA   BY.    &   BLBO- 

TBIO  GO.     (No.  482.) 
(Snpreme  Court  of  Georgia.     July  24,  1914.) 

(Sfllnhut  hy  the  Court.) 

GABBIBItS    (I    828*)— IRJCTT   TO   PaBSENQSR— 

NoNSinr. 

The  conrt  did  not  err  in  grantiny  a  nonsuit. 
[Ed.    Note.— For   otlier   eaaee.    aee   Carrien. 
Cent.  Dig.  {8  1367-1369;  Dee.  Dig.  {  328.*! 

Error  from  Superior  Court,  Fulton  Oonn- 
ty;   Gea  li.  BeU,  Judge. 

Action  by  H.  M.  Shroeder  against  the 
Georgia  Railway  &  Electric  Company.  Judg- 
ment for  defendant,  and  plaintllf  l)ring8  er- 
ror.   Afiarmed. 

Mrs.  H.  M.  Bhroeder  sued  the  railway  com- 
pany on  account  of  personal  Injuries  sustain- 
ed by  her  by  reason  of  one  of  the  defendant's 
cars  running  against  her.  On  the  trial,  at 
the  conclusion  of  the  eridence  Introduced,  by 
the  plaintiff,  the  court  awarded  a  nonsuit; 
and  to  this  ruling  the  plalntlCT  excepted.  The 
circumstances  under  which  the  plaintiff's  in- 
juries were  received  will  appear  from  the 
following  extracts  from  her  testimony: 

"I  now  live  at  330  Highland  avenue,  Atlanta. 
and  on  the  14tta  day  of  December,  1911,  lived 
at  the  same  place.  I  had  lived  there  prior  to 
the  14Ui  of  December  four  years.  On  that 
morning  my  husband  and  I  had  occasion  to 
come  to  town  on  the  car,  and  undertoolc  to 
l>oard  one  of  the  defendant's  cars  at  the  halfway 
■topping  place  Iwtween  Alaska  and  Sampson 
streets,  called  the  Phoenix  stop;  that  is,  halfway 
between  Alaska  avenue  and  Sampson  street. 
The  Phcenix  Planing  Mill  office  is  directly  across. 
The  street  car  track  there  is  double  track  and 
was  double  at  that  time.  It  was  about  8  o'clock 
in  the  morning.  It  was  not  a  crossing;  it  was  a 
stopping  place.  A  sign  'Cars  Stop  Here'  was  on 
a  board  nailed  to  a  pole.  It  had  been  a  stop- 
ping place  about  six  months,  I  suppose.  I  had 
occasion  to  board  the  car,  prior  to  that  time,  at 
that  point  I  had  always  caught  the  car  there 
after  they  had  a  stopping  place  there.  I  board- 
ed the  car  at  that  point  prior  to  that  about 
once  a  week.  We  were  gomg  to  do  Christmas 
•hopping,  my  husband  and  I,  and  we  came  out 
(we  live  on  an  elevated  lot),  and  we  went 
across  on  the  opposite  side  and  stopped  at 
Stocks'  coal  yard.  From  there  we  saw  the  car 
coming  over  the  bridge,  and  we  ran  out  of  the 
ofBce  and  halfway  up  on  the  sidewalk,  and  then 
ran  out  into  the  street,  and  as  I  ran  out  into 
the  street  I  threw  up  my  hands  to  signal  the 
rootorman.  I  then  ran  on  almost  to  the  stop- 
ping place.  I  looked  back,  and  I  thought  the 
motorman  was  stopping  for  me.  I  ran  on  just  a 
few  feet  or  so,  just  about  the  place  they  stop, 
and  as  I  threw  my  foot  on  the  track  the  car 
struck  me.  It  was  necessary  for  me,  in  order 
to  board  the  car,  to  be  on  the  north  side  of 
the  track,  and  we  were  on  the  south  side. 
*  •  •  The  bridge  over  the  steam  railroad 
tracks  is  about  6€0  feet  from  the  stopping 
place.  From  the  office  of  the  Stocks  Coal 
Company  to  where  we  were  going  to  take  the 
car  is  about  80  to  100  feet  When  I  first  saw 
the  car  it  was  coming  over  the  bridge.  I  ran  a 
little  faster  than  a  walk.  My  husband  was 
with  me  on  the  left-hand  side  of  me.  Just  be- 
fore I  got  to  the  point  where  I  started  over  to 
get  ready  to  board  the  car,  I  looked  to  see 
where  the  car  was.  It  was  then  atx)ut  60 
feet  away,  I  judge.    When  it  was  crossing  the 


bridge  when  I  first  saw  It  coming,  I  don't  know 
whether  it  was  running  teat  or  slow.  I  tliougbt 
it  was  running  fast  when  I  stepped  off  the  side- 
walk. When  I  looked  back,  just  l>efore  cross- 
ing ov^t,  I  was  under  the  impression  it  was 
stopping.  The  motorman  did  not  give  me  any 
signal  at  all  or  ring  the  bell  before  the  car 
struck  me.  The  car  struck  me  on  the  right 
side  of  my  body.  I  don't  know  how  it  hit  me, 
but  I  was  thrown  around,  and  I  felt  myself  go- 
ing down  by  the  side  of  the  car,  and  my  head 
struck,  lie  part  of  my  body  struck  by  the 
car  I  think  was  my  limb  below  the  knee.  Be- 
Ipw  my  knee  on  the  right  side  there  was  a  big 
knot,  as  large  as  my  fist,  for  a  month.  •  •  • 
Stocks'  office  is  directly  across  from  our  home. 
My  husband  and  I  had  gone  across  to  Stocks' 
office  that  morning,  and  bad  been  in  there  just 
a  few  minutes.  We  were  looking  down  there  for 
the  street  car.  We  went  in  there  for  that  pui^ 
pose  and  because  it  was  cold,  and  it  was  warm 
in  there ;  waited  in  there,  instead  of  in  the 
street  We  did  not  wait  in  our  house.  We 
were  on  an  elevated  lot,  and  you  can  stand  in 
the  office  door  there  and  see  the  car  as  it  comeii 
over  the  bridge,  aAd  you  cannot  from  uur  piazza. 
Our  house  was  back  from  the  street  about  15 
feet,  I  suppose.  We  could  have  time  to  get 
from  there  up  to  the  stopping  place  and  catch 
a  car  coming  in,  but  we  bad  gone  over  to 
Stocks'  to  wait  for  the  car.  That  was  on  the 
opposite  side  of  the  street  from  where  you  had 
to  get  on  the  car.  .  •  ♦  •  The  car  coming  in 
towards  town  was  on  the  side  of  the  street 
next  to  our  house  and  the  side  of  the  street 
away  from  Stocks'  office.  .  We  were  still  in 
Stocks'  office  when  we  saw  the  car  -  coming ; 
we  were  standing  in  the  door  inside  where  it 
was  warm. 

"When  I  first  saw  the  car  I  thought  it  was 
coming  fast.  When  I  was  in  the  door  it  was 
about  400  feet  from  that  place,  as  I  estimated 
it,  down  to  the  bridge.  ♦  •  •  I  didn't  think 
about  the  speed  of  the  car;  I  Just  thought  it 
was  going  fast  I  didn't  try  to  make  an  es- 
timate of  the  speed  of  the  car.  I  couldn't  well 
estimate  the  speed  of  the  car.  I  know  it  was 
going  faster  than  it  usually  does.  I  cannot 
give  the  jury  an  estimate  of  how  fast  it  was 
going  at  that  time.  I  saw  it  coming,  and, 
after  my  husband  went  out,  I  followed  him. 
We  went  out  then  on  the  sidewalk  next  to 
Stocks'  store.  •  *  • .  I  was  next  to  the  street 
on  the  left-hand  side  of  the  street  coming  up 
towards  town.  We  ran  up  the  sidewalk  faster 
than  you  can  walk.  We  ran  a  medium  gait  I 
heard  the  car  coming  when  T  was  running.  I 
knew  it  was  coming  during  all  of  the  time.  My 
husband  and  I  were  running  a '  medium  run,  run- 
ning along  the  sidewalk  together,  he  a  little  in  ad- 
vance. •  •  •  We  ran  up  there  on  that  side- 
walk about  halfway,  about  60  feet  When  I  left 
the  sidewalk  }.  threw  up  mv  hands  and  signaled 
the  motorman.  Then  I  had  run  about  half- 
way to  the  stopping  place,  about  60  feet  on 
the  sidewalk  (that  is,  before  I  stepped  off  the 
curbing  into  the  street)  and  then  I  looked 
back  to  see  the  car.  I  couldn't  tdl  how  fast 
the  car  was  running  Just  .now,  and  I  could 
not  tell  how  fast  the  car  was  running  then. 
Up  to  this  time,  when  I  looked  back,  that 
is  the  first  time  I  had  nndertaken  to  give  any 
signal  When  I  stepped  off  the  curbing  into  the 
street  and  looked  around  and  still  saw  the  car 
coming,  •  ♦  •  when  I  stepped  off  the  corb- 
ie into  the  street,  the  car  was  about  200  feet 
off.  I  could  not  say  whether  the  car  was  go- 
ing faster  or  slower  than  when  I  first  saw  it 
at  that  time.  There  are  two  tracks  there. 
Hie  car  track  of  the  car  coming  to  town  was 
on  the  right  hand  of  the  street  and  there  is  a 
distance  between  the  car  track  and  the  curbing 
for  a  wagon  to  stand.  •  ♦  •  I  was  not  run- 
ning on  the  track  the  car  was  on,  but  on  the 
other  car  track.    I  was  on  the  left  of  the  way 
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the  ear  was  coming.    I  was  near  the  left-hand 
rail  of  the  other  car  track. 

"I  heard  the  car  coming  during  all  the  time  I 
waa  running  tiiose  60  feet  •  •  *  From 
the  time  I  had  stepped  into  the  street  and 
ran  up  that  distance,  hearing  tiie  car  coming 
I  hadn't  loolEed  back  at  the  car.  *  *  *  I 
couldn't  tell  how  far  the  car  went  after  it  had 
struck  me.  •  •  ♦  After  running  up  that  oth- 
er 50  feet  on  this  left-hand  rail  of  the  other 
street  car  track,  I  then  started  to  go  towards 
the  car  track  tnat  the  car  was  on.  Just  as 
I  was  about  to  step  on  the  rail,  or  near  the 
rail  of  the  car  track  nearest  to  me,  the  car  hit  me 
right  on  my  right  foot  up  tiiere.  I  was  still  run- 
ning at  that  time.  Now,  when  I  turned  from 
towards  this  other  car  track  and  turned  to  the 
right  to  run,  just  aa  I  put  my  foot  over  and 
was  putting  it  down  near  the  left-hand  rail 
of  the  car  track  that  the  car  was  on,  the  car 
hit  me;  the  front  left-hand  comer  of  it  hit  me 
below  Uie  knee.  I  didn't  stop  running  from  the 
time  we  started  from  Stocks'  coal  yard  until  the 
time  the  car  hit  me:  I  only  looked  back.  I  didn't 
stop  still  then.  One  time  looked  back ;  the 
first  time  was  when  I  had  run  along  about 
60  feet  on  the  sidewalk  and  I  was  still  running. 
Then  I  came  into  the  street  onto  the  left-hand 
rail  of  the  other  car  track  and  ran  about  50 
feet  more;  knowing  that  during  that  time  the 
car  was  coming  and  bearing  it  coming,  I  did 
not  stop  running.  I  looked  back  five  or  six 
feet  before  I  started  to  step  over  the  track. 
Five  or  six  feet  then  before  I  started  to  step 
OTer  the  track.  Five  or  six  feet  then  before  I 
started  from  the  other  car  track  across,  I  looked 
back  again ;  I  was  still  running.  Then  I  ran 
on  up  five  or  six  feet  farther  before  I  started 
across.  Then  I  ran,  before  I  tamed  to  go 
across,  five  or  six  feet  further.  I  went  diag- 
onally towards  and  closer  to  the  other  track 
where  the  car  was.  •  •  •  Jugt  as  I  got 
there  and  started  to  step,  still  running,  the 
left-hand  front  part  of  the  car  came  in  contact 
with  me,  some  part  of  my  leg,  just  as  I  made 
the  step.  The  car  must  have  been  coming  a 
little  bit  faster  than  I  thought  it  was.  I  half 
walked  and  was  half  carried  to  my  home. 
There  was  a  person  on  either  side  of  me.  Just 
aa  I  made  the  step,  just  as  I  was  hit,  my  hus- 
band hollered  at  me.  He  said,  'Look  out!' 
That  was  just  as  I  waa  struck.  ♦  •  •  No 
obstruction  whatever  was  between  me  and  that 
motorman  when  I  gave  him  the  first  signal  that 
I  wanted  the  car  to  stop  for  us  to  get  on. 
When  I  looked  back  the  second  time,  after  I 
bad  left  the  sidewalk,  running  up  to  the  place 
to  board  the  carj^otning  was  between  me  and 
the  motorman.  when  I  looked  back  at  the  car, 
the  motorman  was  on  the  front  of  the  car  and 
looking  ahead.  When  I  left  that  left-hand 
track  crossing  over  after  going  50  feet,  I  left 
it  diagonally  when  I  was  crossing  nver  to  catch 
the  car.  I  went  diagonally  from  the  sidewalk 
going  that  way.  I  mean  diagonally  all  the  way. 
There  was  a  board  at  the  halfway  stop.  It  was 
on  the  telephone  pole  on  the  left-band  side.  I 
never  did  get  quite  even  with  that  board.  I 
never  had  quite  gotten  up  as  near  towards  town 
where  the  board  was  before  the  car  hit  me.  I 
was  a  shorter  distance  than  a  car  length  from 
the  board;  I  suppose  about  as  far  as  from 
here  to  that  end  of  that  [indicating  end  of  rail- 
ing in  front  of  the  jury  box]." 

The  remainder  of  tbe  plalntUt's  testimony 
related  to  the  character  and  extent  of  her 
Injuries  and  the  pain  caused  thereby. 

The  plaintiff  put  in  evidence  an  ordinance 
of  the  city  of  Atlanta,  prohibiting  the  run- 
ning of  street  cars,  at  such  places  as  that 
where  she  was  injured,  at  a  speed  more  than 
15  miles  per  hour. 

The  testimony  of  her  husband  was  In  sub- 


stantial accordance  with  hers.  The  following 
extracts  are  from  his  testimony: 

"When  I  first  saw  the  car  it  was  coming  over 
the  Southern  Railroad  bridge,  nearly  600  feet 
oS.  When  I  saw  it  crossing  the  bridge,  I  pre- 
sume it  was  running  15  or  16  miles  an  hour. 
When  we  saw  the  car,  we  immediately  attempt- 
ed to  get  up  to  this  halfway  stop,  in  front  of 
the  Phoenix  Planing  Mill.  We  left  the  office 
immediately  upon  seeing  the  car  coming  across 
the  bridge.  From  Stocks'  office  to  this  point 
where  we  board  this  car  is  about  100  feet  We 
went  towards  town  at  rather  a  rapid  gait 
Went  up  the  sidewalk  a  part  of  the  waj.  We 
went  at  a  gait  fast  enough  to  catch  the  car. 
We  were  moving  in  a  right  rapid  walk  up  there 
towards  that  halfway  stop.  •  ♦  •  After 
leaving  the  curbing  we  ran  into  the  middle  of 
the  track  and  went  right  up  the  two  tracks. 
There  are  two  tracks  there  that  turn  parallel, 
and  we  ran  between  the  two  tracks.  *  *  • 
When  we  went  across  the  track,  we  were  right 
at  the  stopping  place.  Then  the  car  struck  my 
wife.  She  had  undertaken  to  go  across.  She 
was   crossing    right   square   across    the   track. 

*  *  *  I  saw  the  car  just  as  it  struck  her  and 
hollered,  'Look  out!'  just  as  tlie  car  hit  her. 
Just  as  this  car  struck  her  I  grabbed  her.  I 
think  the  car  struck  her  ankle  and  probably  her 
hip.  She  had  bruises  on  her  ankle  and  her  hip. 
The  car  dragged  her,  I  suppose,  two  or  three 
feet  The  car  went  between  50  and  76  feet,  be- 
fore the  motorman  stopped  it  He  gave  us  ab- 
solutely no  signal,  that  I  heard,  as  he  approach- 
ed. I  was  in  a  position  to  have  heard,  had  it 
been  given.  When  the  car  struck  my  vrife,  I 
should  presume  it  was  goin^  at  least  20  mUes 
an  hour.  When  I  saw  it  coming  over  the  bridge, 
I  suppose  it  was  going  12  to  15  miles  an  hour, 
or  something  like  that  I  did  not  look  at  the 
car  from  that  time  until  I  looked  at  it  just  be- 
fore it  hit  my  wife.  I  went  up  towards  the 
crossing  as  soon  as  I  saw  it  start  across  the 
bridge.  There  was  no  obstruction  between  the 
motorman,  if  he  had  been  looking  ahead,  to  pre- 
vent him  seeing  that  we  were  going  to  take  the 
car.  •  *  ♦  Our  house  is  on  the  right-hand 
side  of  Highland  avenue,  coming  into  town.  On 
this  morning  we  went  over  to  Stocks'  Coal  Com- 
pany and  waited  there  until  we  saw  the  car 
coming.  We  did  this  because  it  was  cold,  and 
we  could  get  a  better  view  of  the  car  over  there 
on  the  south  side.  *  *  *  I  saw  the  car  com- 
ing, and,  in  my  opinion,  it  was  coming  about  16 
miles  an  hour  when  I  saw  it.  I  estimate  that 
it  was  about  400  feet  away.  •  •  •  There 
was  nothing  back  there  to  keep  us  from  seeing 
the  car  coming  up.  We  could  see  the  car  very 
easily  by  looking  back.  We  walked  up  on  the 
sidewalk,  I  suppose,  about  40  or  50  feet 
Neither  of  us  was  running  during  the  time 
rapidly,  not  in  a  dead  run.  We  were  going  fast- 
er than  an  ordinary  pace  for  an  ordinary  walk. 

•  •  •  When  I  went  that  40  or  50  feet  I 
didn't  look  back  at  alL  I  knew  the  car  was 
coming,  for  I  had  seen  it  coming  and  heard  it 
coming.  When  I  got  out  in  the  street  I  didn't 
look  back  to  see  now  fast  it  was  coming,  or 
how  close  it  was.  »  •  •  We  could  not  take 
the  car  on  the  side  we  were  on,  as  we  were  to 
the  left  of  its  car  track.  During  the  time  we 
were  left  on  its  car  track,  I  didn't  look  back  to 
see  how  fast  the  car  was  coming  or  bow  close  it 
was.  •  •  *  As  soon  as  she  turned  directly 
and  took  one  step  over  that  way,  the  car  came 
in  contact  with  her.  *  *  *  I  am  familiar 
with  the  speed  of  cars  from  riding  on  them. 
That  car,  before  it  struck  my  wife,  was  going 
at  least  20  miles  an  hour.  I  did  not  see  the 
motorman  apply  his  brakes.  •  •  •  As  I 
started  across  I  could  easily,  or  my  wife  could 
have  easily,  looked  around  to  see  where  the  car 
was.  There  was  no  obstruction  to  keep  me 
from  it  •  ♦  ♦  When  1  turned  around  and 
saw  the  car,  and  my  wife  turned,  the  car  wa^ 
right  there  and  hit  my  wife;   it  was  ins^antane- 


Digitized  by  VjOOQIC 


da.) 


SHROEDER  ▼.  GEORaiA  RY.  A  ELECTRIC  CO. 


655 


oos.  I  did  not  attempt  to  estimate  the  exact 
speed  of  that  car,  but  the  car  was  running  faster 
than  it  had  been  before,  or  she  would  have  had 
time  to  get  back  oS  the  track.  After  the  car 
had  hit  my  wife  and  Icnocked  hw  down,  it  stop- 
ped some  60  or  60  feet  away." 

There  was  testimony  of  a  jthyslclan  and 
of  another  witness  as  to  the  character  and 
extent  of  the  plaintiff's  injuries. 

Brown  ft  Randolph,  Parker  &  Scott,  and 
Westmoreland  Bros.,  all  of  Atlanta,  toe  plain- 
tiff in  error.  Colquitt  ft  Conyers,  of  Atlanta, 
tor  defendant  in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  There  was  evidence  which  would 
authorize  the  jury  to  find  that  the  defendant 
company  was  negligent  at  the  time  plaintia 
was  injured ;  and  the  question  here-  for  de- 
termination is  whether,  notwithstanding  the 
defendant's  negligence,  the  plaintiff  was 
guilty  of  sadi  negligence  as  to  preclude  a  re- 
covery. As  appears  from  the  evidence  for 
tbe  plaintiff,  she  and  her  husband,  at  the 
time  they  first  saw  the  car  which  they  desir- 
ed to  board,  were  not  at  the  regular  stopping 
place  or  on  the  north  side  of  the  street  where 
they  should  be  in  order  to  signal  and  take 
tbe  car,  but  were  on  tbe  south  side  of  tbe 
street,  about  100  feet  away  from  the  stop- 
ping place.  After  they  saw  the  car  coming 
rapidly  over  the  bridge,  plaintiff  and  her 
bosband  started  up  the  street  on  the  south 
or  left-hand  side  towards  the  stopping  place. 
After  going  on  the  sidewalk  about  60  feet 
towards  the  stopping  place^  they  stepped  off 
into  the  street,  and  plaintiff  then  threw  up 
her  hand  as  a  signal  for  the  motorman  to 
stop,  at  the  time  looldng  towards  the  car 
and  seeing  that  it  was  rapidly  approaching. 
She  continued  on  towards  the  stopping  place, 
not  on  the  track  that  the  car  was  on,  but  on 
the  otber  track  or  between  the  tracks  and 
in  a  place  of  safety.  FrcHn  the  time  plaintiff 
left  the  o£Bce  of  the  Stocks'  Coal  Company  to 
the  time  when  she  was  hit  by  the  car,  she 
knew  that  it  was  coming.  She  had  seen  it 
as  she  left  the  office,  and  when  within  some 
fiO  feet  of  the  crossing  she  turned  and  saw 
it  again,  and  during  the  whole  time  Imew 
that  it  was  rapidly  approaching  the  crossing, 
though,  she  testified,  when  she  looked  back 
just  before  reaching  the  crossing  she  "was 
under  the  impression  it  was  stopping."  The 
car  was  then  some  60  feet  from  tier,  and  she 
bad  some  6  or  6  feet  further  to  go  before 
reaching  the  point  for  tbe  car  to  stop.  With- 
out looking  again  to  see  how  far  the  car  was 
away  or  to  ascertain  its  speed,  she  turned 
Just  as  the  car  reached  her  and  attempted 
to  cross  the  track  in  front  of  it ;  and,  as  she 
made  tbe  first  step  towards  crossing  the 
track  that  tbe  car  was  on,  it  struck  her. 

In  Atlanta  Railway  ft  Power  Co.  v.  Owens, 
119  6a.  833,  47  S.  B.  213,  Justice  Cobb,  speak- 
ing for  the  court,  said: 

"The  case  presented  shows  that  at  tbe  time 
she  [tbe  plaintiff]  drove  upon  the  track  die  knew 
the  car  was  approaching,  both  from  tbe  noise 


and  the  light,  though  her  view  of  the  track  was 
obstructed  by  the  wagon.  Under  such  circum- 
stances, any  prudent  person  would  have  taken 
some  precaution  to  ascertain  how  near  tbe  car 
was  from  the  point  where  the  attempt  to  cross 
was  to  be  maae;  and  to  attempt  to  cross  un- 
der the  circumstances  indicated  by  the  plaintiffs 
testimony,  where  she  had  full  knowledge  that 
the  car  was  approaching  and  did  n6t  Imow  how 
near  or  how  far  it  was,  or  at  what  rate  of 
speed  it  was  running,  was  such  an  act  of  negli- 
gence on  her  part  as  would  preclude  a  recovery 
by  her.  She  should  at  least  have  taken  the  pre- 
caution to  ascertain  how  near  the  car  was,  be- 
fore attempting  to  cross  the  track,  when  she  was 
on  notice,  both  by  the  noise  and  the  light  of 
the  car,  that  it  was  approaching.  This  seems 
to  be  a  case  where  the  plaintiff,  knowing  the 
danger,  deliberately  took  tbe  risk  of  being  able 
to  cross  before  the  car. could  reach  th»" point 
where  she  intended  to  cross,  and  made  an  error 
of  judgment  as  to  the  time  that  would  elapse 
before  the  crossing  could  be  made  or  before  the 
car  would  reach  tnat  point.  Such  an  attempt 
under  such  circumstances,  was  an  act  of  gross 
negligence  on  her  part,  and  evidenced  such  a 
lack  of  prudence  as  to  entirely  defeat  a  recovery 
by  her.  *  •  •  The  plaintiff  having,  in  our 
opinion,  failed  to  take  such  precautions  for  her 
safety  as,  under  the  circumstances,  an  ordinarily 
prudent  person  would  have  taken,  she  would  not 
be  entitled  to  recover,  notwithstanding  the  car 
may  have  been  run  at  an  unlawful  rate  of  speed 
at  the  time  of  the  collision." 

This  language  is  quite  appropriate  to  the 
case  at  bar  nnder  its  facts.  We  are  of  the 
opinion  that  the  trial  Judge  properly  awarded 
a  nonsuit 

Counsel  for  plaintiff  In  error  cited  the  case 
of  Harrison  v.  Georgia  Ry.,  etc.,  Co.,  134  Ga. 
718,  68  S.  B.  605.  The  facts  in  that  case  were 
stronger  for  the  plaintiff  than  those  In  the 
present  case  are  for  the  plaintiff  here.  It 
did  not  appear  in  the  Harrison  Case  that  Mrs. 
Harrison,  who  was  killed  by  the  running  of 
a  street  car,  actually  saw  the  rapidly  ap- 
proaching car ;  she  had  on  a  surbonnet  which 
may  have  prevented  her  from  seeing  the  car. 
It  did  appear  that  her  son,  who  was  a^ 
preaching  the  crossing  where  they  expected 
to  board  the  car,  was  ahead  of  her,  and  that 
be  crossed  the  track  and  was  at  tbe  place 
where  it  was  customary  to  signal  the  car  to 
stop,  and  did  so  signal  it  He  was  in  view  of 
his  mother,  who  was  directiy  approaching 
him,  and  the  inference  conid  easily  have 
been  drawn  by  tbe  jury  that  she  had  the 
right  to  assume  that  the  car  would  be  stop- 
ped in  response  to  his  signal;  and  this  court 
thought  that  it  should  go  to  tbe  jury.  The 
rule  followed  in  the  Owens  Case  was  clearly 
recognized  in  the  Harrison  Case. 

Another  case  relied  on  by  counsel  for  plain- 
tiff in  error  is  that  of  Howard  v.  Savannah 
Electric  Co.,  140  Ga.  482,  79  S.  B.  112,  where 
the  direction  of  a  verdict  for  tbe  defendant 
was  reversed  by  this  court  In  tbe  opiniou 
in  that  case  it  was  said  that: 

"The  petition  did  not  allege,  nor  did  the  evi- 
dence show,  that  the  deceased  ever  saw  the  ap- 
proaching car  before  he  stepped  upon  the  track 
where  he  was  struck." 

In  that  case  it  did  not  appear  that  the 
plaintiff  knew  of  the  approaching  car  which 
struck  him,  or  had  any  knowledge  that  any 
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danger  was  Imminent,  when  he  undertook  to 
cross  the  track  of  the  defendant  company. 

The  case  at  bar  ia  also  distinguishable  from 
Obat  of  Columbus  Raiiroad  Co.  t.  Asbell,  133 
Ga.  573,  66  S.  B.  902.  In  that  case  it  did  not 
appear  that  Uie  person  run  over  by  a  street 
car  knew  of  the  approach  of  the  (!ar  which 
struck  him.  There  was  no  evidence  that  he 
saw  or  beard  it.  He  had  just  alighted  from 
one  car  of  the  defendant  company;  and, 
though  he  undertook  to  see  if  a  car  was 
approaching,  he  could  not  do  so  on  account  of 
a  shadow  produced  by  an  electric  street 
light,  and  there  was  evidence  that  the  rum- 
bling noise  of  the  car  from  which  he  alighted 
prevented  him  from  hearing  the  approaching 
car. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

a«2  Ok.  160) 

PARKER  V.  PLANTERS'  BANK  OF  AMER- 

lOUS.     (No.  476.) 
(Supreme  Court  of  Geoigia.     July  24,  1914.) 

(Byllahv  ly  the  Court.) 

1.  MoBTOAQES  ({  499*)— FoBKCLOsuBE  — Ex- 
ecution—Assignment. 

An  execution  Issued  upon  a  Judgment  of 
foreclosure  of  a  mortgage  on  realty  was  levied, 
and  a  daim  was  interposed.  The  claimant 
agreed  with  the  plaintiff  to  buy  the  execution. 
It  was  transferred  to  him;  he  gave  a  note  to 
the  plaintiff,  and  retransferred  the  execution, 
by  an  assifnment  written  on  a  separate  paper, 
to  the  original  plaintiff  to  secure  the  note,  also 
delivering  the  possession  of  the  execution.  On 
his  failure  to  pay  the  note  according  to  its 
terms,  the  holder  of  the  execution  proceeded  to 
have  it  oiforced  against  the  land.  The  defend- 
ant in  execution  filed  an  affidavit  of  illegality, 
claiming  Uiat  it  had  been  fully  paid.  The  evi- 
dence relied  on  to  sustain  the  illegality  tend- 
ed to  show  payment  to  the  c^imant  of  the  land 
after  the  purchase  of  the  execution  by  bi;n  and 
its  retransfer  to  the  original  plaintiff,  and  with- 
out its  production.  Betd  that,  if  the  defendant 
in  execution  paid  the  amount  thereof  to  the 
claimaat  after  the.  latter  had  retransferred  the 
execution  ,to  the  original  plaintiff '  as  security 
and  while  the  latter  had  the  possession  and 
control  of  it,  he  did  so  at  his  peril,  although 
he  may  not  have  known  of  such  retransfer; 
and,  if  the  person  to  whom  the  payment  was 
made  was  not  authorised  to  receive  the  money, 
payment  to  himi  would  not  affect  the  rights 
of  the  owner  and  holder,  who  did  not  receive 
it 

[Ed.  Note.— For  other  cases,  see  Morteages, 
Cent  IMg.  gS  147a-1485;    Dec.  Dig.  g  499.*] 

2.  Vebdict— BviDKNCB— New  Tbial. 

The  verdict  was  support;,ed  by  the  evidence, 
and  there  was  no  error  ia  overruling  the  motion 
for  a  new  triaL 

Error  from  Superior  Court,  Sumter  Coun- 
ty; Z.  A.  Uttlejohn,  Judge. 

Action  by  the  Planters'  Bank  of  Americus 
against  A.  W.  Parker.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

An  execntion  based  on  the  foreclosure  of  a 
mortgage  on  realty  was  levied  on  the  mort- 
gaged property.  The  defendant  interposed 
an  affidavit  of  iU^allty  on  the  ground  that 


the  amount  thereof  had  been  fully  paid  and 
the  execution  had  been  discharged.  There 
was  evidence  tending  to  show  that  a  levy  liad 
been  made  upon  the  property,  to  which  a 
claim  had  been  interposed;  that  an  agree- 
ment was  made  between  the  plt^ntiff  in  fl.  fa. 
and  the  claimant,  by  which  the  latter  pur- 
chased the  mortgage  fl.  fft.  and  also  a  com- 
mon-law fl.  fa.;  that  the  plalntlfC  in  fl.  f a. 
transferred  the  executiona  to  the  claimant, 
took  from  him  a  note  for  an  agreed  amount, 
and  on  the  same  day  took  a  retransfer  of 
the  executions  as  security  for  -the  note ;  that 
a  payment  of  $214.53  was  received  and  cred- 
ited; that  subsequently,  on  failure  of  fur- 
ther payment  to  it,  the  holder  of  the  mortgage 
fl.  fa.  proceeded  to  collect  the  balance  by 
causing -a  levy  to  be  made  on  the  land;  and 
that  In  the  meantime  one  of  the  defendants,  in 
fl.  fa.  had  made  payments  to  the  claimant, 
having  been  informed  that  the  transfer  had 
been  made  to  the  claimant,  but  not  knowing 
that  the  latter  had  retrdnsferred  the  execu- 
tion to  the  original  plaintifT  in  fl.  fa.  as  a  se- 
curity. The  evidence  was  not  altogether 
clear  as  to  whether  the  payments  made  by  the 
defendant  In  fl.  fa.  to  the  claimant  were  suffi- 
cient to  discharge  It,  or  whether  he  acted 
without  notice  of  the  retransfer  of  the  fl. 
fa.  as  security.  But  this  becomes  immaterial 
as  a  question  of  fact,  because  the  court  charg- 
ed that  if  the  defendant  in  execntion  paid  the 
amount  of  It  to  the  claimant,  who  was  not 
In  possession  of  it  at  the  time,  but  had  prevl- 
ously  transferred  it  to  the  original  plalntlfl, 
who  was  in  possession  of  It,  such  a  payment 
would  be  at  the  risk  of  the  defendant  who 
made  It,  and  would  not  be  binding  upon. the 
holder  of  the  execution,  unless  it  should  ap- 
pear that  the  person  making  the  collection 
was  authorized  by  the  holder  to  do  so.  This 
was  the  controlling  point  in  the  case.  The 
Jury  found  against  the  affidavit  of  illegality. 
A  motion  for  a  new  trial  was  overruled,  and 
the  defendant  In  fl.  fa.  excepted. 

Ij.  J.  Blalock  and  Shipp  ft  Sheppard,  all  of 
Americus,  for  plaintiff  in  error.  R.  L.  May- 
nard,  of  Americas,  for  defendant  in  error. 

LUMPKIN,  3.  (after  stating  the  facts  as 
above).  1.  At  common  law  neither  choses  in 
action  generally  (not  including  negotiable  in- 
struments In  that  expression)  nor  Judgments 
could  be  so  assigned  as  to  vest  the  legal  title 
in  the  assignee  and  authorize  him  to  enforce 
Hiem  in  his  own  name.  He  acquired  an  equi- 
table interest,  but  the  enforcement  of  the 
right  had  to  be  in  the  name  of  the  assignor. 
By  the  GMX  C!ode  1910,  {  3653,  it  Is  provided 
that: 

"All  choses  in  action  arising  upon  contract 
may  be  assigned  so  as  to  vest  the  title  in  the 
assignee,  but  he  takes  it,  except  negotiable  se- 
curities, subject  to  the  equities  existing  be- 
tween the  assignor  and  debtor  at  the  time  of  the 
assignment,  and  until  notice  of  the  assignment 
is  given  to  the  person  liable." 
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By  section  4274  It  Is  declared  that  all  bonds, 
fipeclaltles,  or  other  contracts  In  writing  for 
the  payment  of  money  for  any  article  of 
property,  and  all  judgments  and  execatlons 
from  any  court  In  this  state,  are  negotiable 
by  Indorsement,  or  written  assignment,  In 
the  same  manner  as  bills  of  exchange  and 
promissory  notes;  and  that  no  Indorsement 
or  assignment  need  be  under  seal. 

By  section  5969  It  Is  further  declared  that : 
"Any  plaintiff  or  transferee  may  bona  fide, 
and  (or  a  valuable  consideration,  transfer  any 
judgment  or  execution  to  a  third  person,  and  in 
all  cases  the  transferee  of  any  judgment  or 
'execution  shall  have  the  same  rights,  and  be 
Uable  to  the  same  equities,  and  sub^'ect  to  the 
same  defenses  as  the  original  plaintiff'  in  judg- 
ment was." 

It  win  be  observed  that  the  language  In 
regard  to  the  assignment  of  choses  In  action^, 
arising  npon  contract  and  the  transfer  of 
judgments  is  not  IdentlcaL  In  regard  to  the 
former  It  Is  .provided  that  the  assignee  shall 
take  subject  to  the  equities  existing  between 
the  assignor  and  debtor  at  the  time  of  the 
assignment,  "and  until  notice  of  the  assign- 
ment is  given  to  the  person  liable."  In  the 
section  dealing  with  transfers  of  judgments 
or  executions,  these  qnoteid  words  are  not 
used,  bnt  it  Is  provided  that  the  transferee 
shall  have  the  same  rights  and  be  Uable  to 
the  same  equities  and  subject  to  the  same 
•defenses  "as  the  original  plalntlfl  In  judg- 
ment wa&"  The  equities  protected.  Irrespect- 
ive of  notice,  were  equities  between  the  par- 
ties to  the  judgment,  and  not  those  in  favor 
«f  strangers  to  the  judgment,  as  to  whose 
names  and  Interest  the  record  may  be  silent 
Western  National  Bank  v.  Maverick  Nation- 
al Bank,  90  Ga.  839,  344,  846,  16  8.  £L  942, 
85  Am.  8t  Bep.  210. 

In  Robinson  v.  Schly,  6  Oa.  615,  it  la  held 
that  where  an  execution  has  been  levied  on 
property  which  is  claimed  by  a  third  person, 
and  the  claimant  seeks  to  show  that  the  judg- 
ment has  been  satlsfled,  he  must  prove  that 
the  payment  has  been  made  to  the  plalntlfr 
In  fl.  fa.,  or  the  person  holding  the  legal  con- 
trol under  him.  If  he  had  notice  of  the  trans- 
fer from  the  plaintiff  In  fl.  fa.,  payment  to  the 
latter  would  not  suffice.  In  some  jurisdic- 
tions It  Is  held  tbat  notice  to  the  defendant 
in  fl.  fa.  of  a  transfer  by  the  original  plain- 
tiff Is  necessary  to  complete  the  right  of  the 
transferee  and  prevent  payment  to  the  origi- 
nal plaintiff  from  being  sufficient;  bnt  this 
question  is  not  here  Involved.  Payment  was 
not  made  to  the  original  plaintiff  In  fl.  fa., 
who  also  held  the  title  to  the  execution  by 
retransfer,  but  was  made  to  a  person  to 
whom  It  was  transferred  and  who  has  re- 
transferred  it  before  payment  was  made.  It 
does  not  appear  that  this  person  was  author- 
ized to  make  tbo  collection,  or  that  the  pay- 
ments found  their  way  to  the  owner;  nor 
-does  It  appear  that  the  fl.  fa.  was  in  the  cus- 
tody or  possession  of  such  person  when  the 
payment    was   made.     Thus  the   defendant 


made  payments,  not  to  the  holder  or  owner 
of  the  execution,  but  to  one  who  had  for  a 
very  brief  period  been  the  transferee  there- 
of before  he  made  a  retransfer  of  It  In  mak- 
ing such  payments,  the  defendant  in  execu- 
tion took  the  risk  of  the  authority  of  the  per- 
son to  whom  he  made  them  to  receive  them. 
That  the  defendant  In  execution  knew  of  the 
proposed  purchase  of  the  execution  by  the 
claimant  and  was  informed  that  a  transfer 
had  been  made  to  such  claimant,  but  did  sot 
know  of  the  retransfer  to  the  original  plain- 
tiff as  security,  would  not  alone  protect  him. 
There  was  no  plea  or  evidence  setting  up  any 
estoppel  on  the  part  of  the  holder  of  the  ex- 
ecution. The  charge  of  the  court  was  in 
substantial  accord  with  what  has  been  said 
above,  and  was  not  erroneous. 

2.  The  evidence  authorized  the  verdict 
and  there  was  no  error  In  overruling  the  mo- 
tion for  a  new  trial. 

Judgment  affirmed.  AU  the  Justices  con- 
cur. 

a*i  Oa.  168) 
SMITH  V.  BAKER  COUNTY.    (No.  480.) 
(Supreme  Court  of  Georgia.     July  24.  1914.) 

(8vUabu$  h»  the  Oomt.) 

Oomnaa  (|  131*)  —  Claiks  —  Subvitob's 
SxBvicis— Disputed  Countt  Lim. 

Where  suit  was  brought  by  a  surveyor, 
who  was  appointed  by  the  GoTemor  to  run  a 
disputed  line  between  two  counties  under  Civil 
Code  1910,  I  472  et  seq.,  to  recover  from  one 
of  such  counties  one-half  of  the  charge  for 
such  survey,  there  was  no  error  in  dismissing 
the  suit  on  general  demurrer,  on  the  ground 
that  there  is  no  valid  law  authorizing  a  county 
to  levy  taxes  to  meet-  such  a  claim,  and  that 
a  county  is  not  liable  to  suit  thereon. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  U  600-602;   Dec  Dig.  {  131.*] 

Error  from  SnjDeilor  Court,  Baker  C!ounty ; 
Frank  Park,  Judge. 

Action  by  Royal  R.  Smith  against  Baker 
County.  Judgment  for  defendant  and  plain- 
tiff brings  error.    Affirmed. 

Pope  &  Bennet  of  Albany,  for  plaintiff  in 
error.  A.  S.  Johnson  and  Benton  Odom,  both 
of  Newton,  for  defendant  in  error. 

LUMPKIN,  J.  The  Constitution  limits 
the  purposes  for  which  a  county  may  levy 
taxes.  Civil  Code  1910,  i  6562.  Taxation  Is 
the  normal  and  ordinary  source  of  income  of 
counties.  The  act  of  1887,  whidi  undertakes 
to  place  upon  counties  the  duty  of  paying 
for  services  of  a  surveyor  appointed  by  the 
Governor  to  run  disputed  county  lines  (Civil 
Code  1910,  fg  472,  478),  was  passed  with  ref- 
erence to  the  normal  condition  of  counties, 
and  contemplated  payment  from  normal 
sources,  and  not  merely  from  accidental  pe- 
cuniary windfalls.  It  dealt  with  all  counties 
which  might  have  disputed  lines,  not  merely 
with  those  which  might  possibly  have  prop- 
erty subject  to  levy  and  not  arising  from  tft.x- 
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ation,  U  any  gacb  there  be.  It  certainly  did 
not  Intend  to  declare  a  liability  to  pay,  whlcb 
In  few,  tf  any,  cas^  could  be  enforced.  There 
Is  nothing  to  Indicate  that  It  could  be  enforc- 
ed In  this  case.  The  law  was  a  general  one, 
not  one  passed  to  operate  In  possible,  though 
unusual  and  highly  Improbable,  situations. 
But  this  court  has  held  that  payment  (f  such 
a  claim,  eren  If  reduced  to  Judgment,  cannot 
be  enforced  by  taxation,  or  from  money  aris- 
ing from  taxation.  Robert  t.  Wilkinson 
County,  137  Ga.  601,  73  S.  B.  838. 

In  Early  County  v.  Baker  County,  137  Ga. 
126,  72  S.  El  905,  the  act  providing  a  method 
for  surveying  and  fixing  of  disputed  county 
lines  was  attacked  as  unconstitutional,  on  the 
contention  that  it  provided  for  a  hearing  by 
the  Secretary  of  State,  and  thus  sought  to 
confer  on  him  judicial  powers,  when  the  Con- 
stitution declares  that  the  three  departments 
of  government  shall  be  kept  separate,  and 
that  no  person  discharging  the  duties  of  one 
shall  at  the  same  time  exercise  the  functions 
of  either  of  the  others.  The  act  was  upheld 
on  the  ground  that  the  provision  was  not  for 
litigation  between  counties,  but  that  counties 
were  political  subdivisions  of  the  state,  that 
the  state  could  lay  out  counties  and  fix 
county  lines,  and  that  It  also  could  provide 
means  by  which  it  could  ascertain  such  bound- 
aries if  they  became  obscure  or  uncertain. 
This  treated  the  proceeding  as  the  exercise 
of  a  political  function  of  the  state  govern- 
ment, and  not  a  suit  between  counties.  If  it 
had  been  considered  as  a  litigation  between 
counties,  the  act  would  have  had  to  be  de- 
clared unconstltutionaL  Viewed  as  the  ex- 
ercise of  a  political  function  of  the  state  to 
fix  or  make  clear  the  boundaries  of  its  sub- 
divisions, there  Is  no  provision  In  the  Consti- 
tution which  authorizes  the  Legislature  to 
require  the  counties  to  pay  the  expenses  of 
such  a  proceeding. 

The  statement  In  the  Constitution  that  each 
county  shall  be  a  body  corporate,  with  such 
powers  and  limitations  as  may  be  prescrib- 
ed by  law  (Civil  Code  1910,  |  6594)  does  not 
authorize  the  Legislature  to  impose  debts  up- 
on counties,  or  to  require  counties  to  incur 
Indebtedness  otherwise  than  as  in  the  Con- 
stltntion  provided.  If  such  an  unlimited  con- 
struction were  placed  upon  the  language  re- 
ferred to,  all  constitutional  limitations  upon 
conntles  could  be  swept  away.  For  certiiln 
purposes  counties  are  incorporated,  but  this 
does  not  destroy  the  rest  of  the  Constitution. 

It  was  contended  that  the  decision  in  More- 
land  ▼.  Troup  County,  70  Oa.  714,  controlled 
this  case.  We  cannot  concur  In  that  view. 
Prior  to  the  adoption  of  the  Constitution  of 
1877,  there  had  been  some  difference  of  opin- 
ion among  the  Judges  of  this  court  as  to  the 
liability  of  a  county  for  damages  resulting 
from  negligence  In  failing  to  keep  up  public 
Orldges.  When  the  case  just  above  cited  was 
decided,  that  difference  still  existed.  It  was 
rhen  declared  that,  if  such  a  liability  for 


damages  so  resulting  existed  prior  to  the 
adoption  of  the  ConstltuUon  of  1877,  the  lia- 
bility was  not  destroyed  by  the  adoption  of 
that  Constitution,  and  that  a  suit  for  dam- 
ages 80  resulting  after  Its  adoption  was  not 
demurrable.  At  a  later  date  the  difference 
of  opinion  above  mentioned  was  reconciled, 
and  in  Dearlng  v.  Shepherd,  78  Oa.  28,  it  was 
decided  that,  where  a  Judgmoit  was  obtained 
against  a  county  for  injuries  to  a  horse,  caus- 
ed by  a  defective  bridge,  which  the  county 
was  chargeable  with  the  duty  of  maintaining 
and  keeping  In  repair,  the  county  commission- 
ers could  be  compelled  by  mandamus  to  pay 
it,  the  right  to  raise  money  to  make  such  pay- 
ment being  Included  in  the  power  to  levy  a 
tax  to  build  and  repair  bridges.  Thus  the 
conditional  statement  contained  in  Moreland 
V.  Troup  County,  supra,  was  eliminated,  and 
the  rule  was  declared  both  as  to  liability  and 
duty  to  pay  In  such  case,  though  not  as  an- 
ticipated by  Bleckley,  J.,  in  his  dissenting 
opinion  In  Davis  v.  Home,  64  Ga.  69,  71. 

In  the  case  before  us,  there  Is  no  question 
as  to  whether  a  county  was  liable,  prior  to 
the  Constitution  of  1877,  for  a  failure  to  dis- 
charge a  duty  in  regard  to  bridges;  but  an 
effort  was  made  by  the  Legislature,  long  after 
the  adoption  of  that  Constitution,  to  impose 
upon  a  county  a  duty  to  pay  for  certain  serv- 
ices of  a  surveyor  appointed  by  the  Governor 
in  connection  with  exercise  of  a  state  func- 
tion. The  two  things  are  quite  different  In 
case  of  a  liability  Imposed  by  the  Constitu- 
tion itself,  such  as  for  taking  or  damaging 
private  property  for  public  use,  a  different 
question  would  arise  as  to  harmonizing  parts 
of  the  Constitution. 

What  we  have  said  does  not  affect  any  part 
of  the  act  under  consideration,  except  the 
provision  as  to  requiring  payment  of  the  ex- 
penses by  the  counties. 

Judgment  affirmed.  All  the  Justices  oon- 
enr. 


(ua  cku  i7i> 
DENNABD  v.  LEWIS  et  sL    (No.  481.) 
(Supreme  Court  of  Georgia.     July  24,  1914.) 

(Byllabu*  b«  the  Court.) 
1.  Affiqavitb  (1 18*)— UsB  in  Evidbrok— Rk- 

covEBY  OF  Land. 

On  the  trial  of  an  equitable  petition 
brought  against  certain  defendants  to  recover 
deacnbed  lands  in  their  possessioo,  where  the 
plaintiff  prayed  for  injunction,  receiver,  etc., 
and  a  cross-petition  was  filed  by  one  who  inter- 
vened and  had  himself  made  a  party  defendant 
and  claimed  title  to  the  land,  all  the  other  de- 
fendants diBclaiming  title  except  as  against  the 
plaintiff,  it  was  not  error  to  refuse  to  permit 
tb«  plaintiff  to  introduce  in  evidence  an  affida- 
vit of  one  who  bad  since  died,  and  who  was  not 
a  party  to  the  case,  the  affidavit  bavins  been 
previously  used  on  the  hearing  of  an  injunction 
case  between  other  parties,  some  of  whom  wore 
parties  to  the  case  on  trial.  Even  if  the  affida- 
vit was  relevant  and  material,  it  could  not,  un- 
der the  facts,  be  admissible  as  evidence. 

[Ed.   Note. — For   other  cases,  see  Affidavits, 
Cent  Dig.  {{  69-78;   Dec.  Dig.  |  18.*] 
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2.  TBIAI,  ((  2S1*)— IlTBTBTTOnORS  — APPUCA- 
BrUTT  TO  ISSUKS. 

Under  the  pleadings  and  eyidence  in  this 
caM  the  court  did  not  err  in  failing  to  charge 
the  Jury  section  3698,  Civ.  Code  1010,  which 
proTides  that:  "The  tenant  cannot  dispute  his 
landlord's  title,  nor  attorn  to  another  while  in 
possession." 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  687-605;   Dec.  Dig.  {  251.*] 

S.  Nxw  Tbial  (f  150*)— Nkwlt  Disco vebxd 

G  VIDENCK— DXrEN  OANTB. 

A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence,  where  it 
appears  that  the  newly  discovered  witnesses 
were  parties  defendant  to  the  suit  on  trial,  and 
were  present  in  court  during  the  trial,  and  were 
known  to  be  present  by  the  movant,  and  the  af- 
fidavits do  not  disclose  what  degree  of  diligence, 
if  any,  was  exercised  to  discover  the  evidence. 

[£d.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  U  30&-310;   Dec.  Dig.  i  160.*] 

4.  QuiKTnro  Titue  (|  44*)— Bvidbncx— Quit- 
clahc. 

It  was  not  error,  on  the  trial  of  such  a 
case  as  set  out  in  headnote  1,  to  admit  in  evi- 
dence a  quitclaim  deed  from  certain  heirs  at 
law  of  one  of  the  alleged  vendees  of  the  plain- 
tiff, over  the  objection  that  it  was  irrelevant 
and  immaterial,  and  should  not  be  admitted  "ex- 
cept for  purposes  of  showing  that  grantor  con- 
veyed whatever  interest  he  had  in  the  land  to 
H.  B.  Lewis,"  the  real  defendant  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  {$  89-92 ;   Dec.  Dig.  {  44.*] 

5.  Btidkncx  (S  473*)— Ruxvancy  —  Cokolu- 

SION   OF  WiTNKSS. 

The  court  did  not  err  in  excluding  from  the 
inry,  at  the  instance  of  counsel  for  the  real  de- 
fendant (the  others  having  disclaimed  title),  the 
evidence  of  a  witness  sworn  for  the  plaintiff  as 
follows:  "In  conversation  with  H.  B.  Lewis 
[the  real  defendant],  in  representing  H.  B. 
Lewis'  brothers  in  other  litigation,  I  got  the 
impression  that  H.  B.  Lewis  was  the  tenant  of 
the  plaintiff,  Dennard,  and  I  linow  from  what 
he  said  to  me  that  he  was  acting  with  the  plain- 
tiff, Dennard,  and  against  his  father."  The  wit- 
ness also  stated  that  be  had  no  way  of  gaining 
the  impression,  except  from  the  statement  of  H. 
B.  Lewis,  although  witness  could  not  repeat  the 
language  used  bv  Lewis,  and  could  not  repeat 
the  substance  of  what  Lewis  said  to  the  wit- 
ness. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  II  2220-2233;   Dec.  Dig.  |  473.*] 

6.  Vebdict — EviDBNCB— Sale  of  Land. 

The  evidence  was  sufficient  to  show  a  sale 
of  the  land  as  contended  by  the  intervener,  and 
was  sufficient  to  support  the  verdict  The  court 
did  not  err  in  refndng  a  new  trial 

Error  from  Superior  Court,  Pnlaakl  Conn- 
ty;  E.  D.  Graham,  Judgfe 

Action  by  J.  J.  Dennard  and  others  against 
John  Lewis.  Judgment  for  defendant,  and 
complainants  bring  error.    Affirmed. 

J.  J.  Dennard  proceeded  against  four  nam- 
ed defendants  as  Intrnders  npon  two  lots  of 
land,  aggregating  406  acres,  under  the  CItU 
Code,  I  63S0.  The  defendants  tendered  the 
counter  affidavit  provided  for  by  that  section, 
and  remained  In  possession  of  the  land.  The 
plaintiff  then  filed  his  petition  to  the  superior 
court,  praying  that  he  recover  possession  and 
mesne  profits,  that  the  title  be  decreed  to  be 
In  him,  and  that  a  receiver  be  appointed  to 
take  charge  of  the  land  and  rent  it  pending 


the  suit.  He  described  the  recorded  deeds 
under  which  he  claimed  title,  and  alleged 
that  he  had  held  ezclnslve,  nnlnterrupted,  and 
peaceable  possession  for  over  20  years ;  that 
the  defendants  entered  without  his  consent, 
without  any  title;  that  they  were  insolvent; 
and  that  If  they  were  permitted  so  to  remain, 
he  would  be  damaged  without  redress,  the 
rental  value  of  the  land  being  $400  a  year, 
etc  The  defendants  answered,  In  effect,  that 
they  held  possession  as  tenants  under  H.  B. 
Lewis  who,  they  Wjsre  advised  and  believed, 
was  the  true  owner.  They  prayed  that  he  be 
allowed  to  Intervene  and  be  made  a  party 
defendant ;  and  they  vouched  him  Into  court 
to  defend  his  title.  He  was  allowed  by  order 
of  court  so  to  Intervene;  and  his  answer 
was,  In  substance,  as  follows :  About  Septem- 
ber 7,  1889,  the  plalntlft  sold  the  land  to  In- 
tervener and  his  father,  J.  W.  Lewis,  for  $1,- 
500,  taking  their  notes  for  the  price,  and 
executing  and  delivering  to  them  his  bond 
for  title.  He  put  them  in  possession  of  the 
land,  and  thereafter  they  held  adverse,  con- 
tinuous, peaceable,  public,  and  uninterrupted 
possession  until  the  death  of  J.  W.  Lewis  In 
July,  1911,  since  which  date  Intervener  has 
so  held.  Upon  the  faith  of  the  contract  of 
sale  and  purchase  they  expended,  with  plaln- 
tlfTs  knowledge,  labor  and  money  In  clear- 
ing the  land  and  erecting  permanent  Im- 
provements thereon.  After  they  had  done 
this,  the  plaintiff  by  fraudulent  means  (de- 
scribed) obtained  from  J.  W.  Lewis  the  bond 
for  title  and  destroyed  It  When  intervener 
heard  of  this  conduct  he  notified  the  plainttfT 
that  he  would  not  abide  this  effort  to  avoid 
the  sale  and  retake  the  land,  but  would  hold 
it  under  the  terms  of  the  sale.  The  plaintiff 
then  agreed  that  he  would  not  Insist  on  a  re- 
scission of  the  contract,  but  would  make  good 
and  sufficient  title  to  the  land  on  payment  of 
$1,605,  granting  such  time  as  Intervener 
might  wish,  and  until  final  demand  by  plain- 
tiff for  payment,  so  lodg  as  Intervener  paid 
him  an  amount  equal  to  8  per  cent  on  the 
agreed  price.  Pursuant  to  this  contract  In- 
tervener gave  plalntUC  his  notes  for  the  price, 
due  January  1,  1901.  Ever  since  the  making 
of  this  agreement  or  contract  of  purchase. 
Intervener  has  paid  plaintiff  the  annual  sum 
he  agreed  to  pay  as  interest,  and  plaintiff  has 
accepted  the  payments  -with  full  knowledge 
that  they  were  made  In  pursuance  of  the  con- 
tract of  purchase.  The  taxes  on  the  land 
have  been  paid  by  Intervener  and  J.  W.  Lewis 
ever  since  1889.  The  Improvements  made  by 
them  on  the  land  amounted  to  $1,500  or  oth- 
er large  sum.  J.  W.  Lewis,  before  his  death 
In  January,  1911,  released  and  set  over  to 
intervener  his  right  and  title  to  the  land,  in 
consideration  of  love  and  affection,  the  labor 
and  money  that  Intervener  had  expended 
and  of  his  payments  of  the  annual  Interest, 
aud  of  the  occupancy  and  use  of  the  land  by 
J.  W.  Lewis  during  the  rest  of  his  life ;  this 
with  the  plaintiff's   knowledge.     There  has 
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been  no  administration  on  the  estate  of  J.  W 
Lewis;  and  his  belra  at  law  have,  for  good 
and  valuable  considerations,  sold  and  convey- 
ed to  Intervener  their  title  and  Interest  as 
snch  helra  About  16  days  after  the  filing  of 
the  petition,  Intervener  tendered  to  plaintiff 
$1,733.40  as  the  amount  of  principal  and  In- 
terest due  on  the  purchase  price  of  the  land, 
and  requested  him  to  make  Intervener  a  deed 
convening  the  title;  but  this  was  refused. 
The  tender  is  made  continuous.  He  prays 
for  spedflc  performance  of  the  contract  of 
sale,  for  decree  that  he  has  title  to  the  land, 
eta  A  verdict  was  i^endered,  and  decree  was 
entered  thereon,  that  the  plaintiff  be  required 
to  convey  the  land  to  the  Intervener  upon 
payment  of  $1,733.40.  The  plaintiff  excepted 
to  the  overruling  of  his  motion  for  a  new 
trial,  the  material  grounds  of  which  are  in- 
dicated by  tite  headnotes. 

W.  li.  &  Warren  Orlce,  of  Hawklnsvllle, 
and  J.  T.  Hill  and  J.  W.  Dennard,  both  of 
Gordele,  for  plaintiffs  In  error.  J.  P.  Ross, 
of  Macon,  and  H.  E.  Coates,  of  Hawklnsvllle, 
for  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 

(14a  Go.  lU) 

KINABD  et  aL  T.  OEOBQB.     (No.  440.) 
(Snpr«tte  Court  of  Oeorgla.     July  16,  1914.) 

(ByUabut  if  a«  OourtJ 

1.  AUEiroiaNT  TO  Pleadiko.      . 

There  was  no  error  in  overroling  the  de- 
murrers to  the  petition  on  the  condition  as  to 
amendment  which  was  Imposed  by  the  presiding 
judge. 

2.  EZKCtTTOBS  AND  ADiamBTHATOBa  (|  426*)— 

BiaHT  or  Action. 

The  general  rule  Is  that,  if  there  la  an  ad- 
mlnlatration  on  the  estate  of  a  decedent,  the 
right  to  bring  suit  to  protect  an  equitable  inter- 
est of  such  estate,  arising  from  payments  made 
by  the  decedent  under  a  bond  for  title  and  a 
subsequent  conveyance  to  by  the  obligor  to  one 
who  takes  with  notice,  is  in  the  administrator; 
but  this  rule  is  subject  to  modification  under 
jwculiar  circnmstances,  such  as  collusion  be- 
tween the  administrator  and  the  obligor,  or  the 
person  to  whom  the  latter  conveyed,  for  the  pur- 
pose of  defrauding  those  interested  in  the  es- 
tate, and  obtaining  a  personal  benefit  for  the  ad- 
ministrator as  an  inoividual.  Eidwards  v.  Kil- 
patrick,  70  Ga.  328 ;  Anderson  v.  Goodwin,  12S 
Ga.  663  (5),  668,  S4  S.  E.  679. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  if  1663,  16^; 
Dec.  Dig.  I  426.*] 

8.  Affeal  and  Erbob   (I  1180*)— Pueadina 
m  246,  254*)  —  EmcT   or  Rkvkbsai.  — 

AilBNDlfENT— DiMUBBIS. 

The  original  petition  alleged  that  a  person 
dince  deceased  bad  purchased  a  lot  of  land,  had 
^aken  a  bond  for  title,  and  had  paid  approxi- 
mately a  certain  amount  of  the  purchase  price 
(alMUt  two-thirds),  leaying  approximately  an- 
other stated  amount  due  thereon,  and  that  the 
administrator  had  surrendered  tbe  t>ond  for  ti- 
tle to  the  vendor,  wbo  bad  accepted  the  balance 


of  tiie  purchase  money  from  a  third  person  and 
conveyed  the  land  to  him,  and  he  in  turn  had 
conveyed  certain  otiier  land  to  the  administrator 
as  an  individual  (one  deed  described  him  as  ad- 
ministrator of  the  estate),  thus  seeking  to  de- 
fraud the  estate  of  the  interest  of  the  decedent 
arising  from  the  payment  made  by  him.  It  was 
further  alleged  that  the  person  who  made  the 
conveyances  of  certain  land  to  the  administrator 
took  from  the  latter  a  note  for  tbe  same  amount, 
which  such  person  had  paid  to  the  original  ven- 
dor as  tbe  balance  of  the  purchase  mone^,  with 
a  mortgage  to  secure  it,  and  that,  on  failure  of 
the  administrator  to  make  full  payment,  such 
person  bad  obtained  an  execution,  caused 
the  property  which  be  bad  conveyed  to  the  ad- 
ministrator to  be  sold,  bid  it  in  for  less  than  tiie 
amount  of  the  execution,  and  had  caused  the  exe- 
cution to  be  levied  for  the  balance  on  some  of 
the  personal  property  of  the  estate.  An  amend- 
ment, made  to  meet  a  ruling  of  the  court,  stated 
the  amounts  definitely  instead  of  approximately, 
alleged  that  there  were  no  debts  of  the  estate, 
and  prayed  that,  if  there  should  appear  to  be 
any  such,  proper  order  should  be  granted  in  re- 
gard to  their  payment  from  the  fund  which 
might  arise  from  tbe  sale  of  the  property,  after 
an  adjustment  had  been  had  in  regard  to  the 
money  paid  to  the  original  vendor  and  the  use 
of  the  property  after  its  improper  conveyance, 
allegations  in  regard  to  which  were  contained 
in  the  original  petition.    Held: 

(a)  The.  amendment  met  the  requirement  of 
the  court's  order  in  overruling  the  demurrer  on 
condition. 

(b)  The  original  demurrers  did  not  raise  the 
question  of  the  necessity  of  making  the  adminis- 
trator as  shch,  as  well  as  in  his  Individual  ca- 
pacity, a  party  defendant  The  suit  was 
brought  by  the  guardian  of  two  children  of  the 
decedent,  who  were  alleged  to  be  tbe  sole  heirs. 
The  amendment  to  the  petition  did  not  stop 
with  merely  making  definite  the  amounts  which 
had  been  previously  alleged  approximately,  but 
went  further,  and  alleged  that  there  were  no 
debts  of  the  estate,  and  sought,  if  there  were 
any,  to  make  provinon  in  regard  to  them.  This 
was  such  a  material  amendment  as  reopen^ 
the  petition  tor  a  new  demurrer,  one  ground  of 
which  raised  the  question  as  to  the  necessity  of 
having  the  administrator,  as  such,  before  tbe 
court.  It  was  accordingly  error  to  strike  such 
a  demurrer,  tendered  after  the  making  of  the 
amendment. 

(c)  The  court  having  struck  tbe  new  demurrer 
tendered,  and  the  trial  having  proceeded  without 
a  necessary  party,  a  reversal  on  that  account 
renders  tbe  further  proceedings  nugatory.  Ac- 
cordingly, the  questions  arising  in  the  further 
progress  of  the  case  need  not  be  determined. 

[Ed.  Note. — For  other  cases,  sec  Appeal  and 
Error,  Cent  Dig.  K  4626-4631,  4668,  4669; 
Dec.  Dip.  I  1180;*  Pleading,  Cent  Dig.  U  6T6- 
683,  762-760;   Dec  Dig.  (1  246,  264!»] 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;  W.  F.  George,  Judge. 

Action  by  Llla  George,  guardian,  against 
O.  B.  A.  ESnard,  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Be- 
▼ersed. 

Haygood  &  Ontts,  O.  B.  Teal,  and  L.  Ken- 
nedy, all  of  Fitzgerald,  for  plaintiffs  in  error. 
Elkins  ft  Wall  and  McDonald  &  Grantham, 
all  of  Fitzgerald,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  reversed.  AU 
the  Justices  concur. 
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BTHBIDOE  T.  HORNE  et  tl.    (No.  449.) 
(Supreme  Court  of  Georgia.     July  18,  1914.) 

(SyUahui  6tf  the  Court.) 

Review  on  Appeai.. 

The  charge  of  the  court  fairly  and  correctly 
covered  the  issues.  The  evidence,  though  cos- 
flicting,  was  ample  to  sustain  the  verdict,  and 
no  reason  appears  for  the  grant  of  a  new  trial. 

Error  from  Superior  Court,  Pnlaskl  Coun- 
ty;   E.  D.  Graham,  Judge. 

Action  between  P.  T.  Ethrldge  and  Mrs.  E. 
J.  Home  and  others.  From  a  judgment  In 
favor  of  the  latter,  the  former  brings  error. 
Affirmed. 

H.  E.  CkmteB,  of  HawklnsviUe,  and  Hall  ft 
Roberts,  of  Macon,  for  plaintiff  in  error.  W. 
U  ft  Warren  Grlce  and  0.  R.  Pearce,  all  of 
HawUnsvUle,  for  defendants  in  error. 


BVAlfS,  P.  J.     Jadgment  afBrmed. 
Oie  Justices  concur. 


All 


(14a  a«.  it2) 
STRICKlJkND  et  al.  v.  FENDER  et  aL 
(No.  468.) 
(Supreme  Court  of  Georgia.     July  17,  1914.) 

(ByllaiuM  by  *A«  Court.) 

1.  Denial  of  Continttance. 

There  was  no  error  in  overruling  the  mo> 
tion  for  a  continuance. 

Z  Descent  and  Dibtbibutior  (|  90*)— Ac- 
tion BT  Heibb. 

Under  the  ruling  in  Greenfield  v.  Mclntyre, 
112  Ga.  691,  38  S.  E.  44,  before  heirs  at  law  of 
a  deceased  intestate  can  recover  land  which  be- 
I<»ged  to  the  estate  of  such  intestate,  they  must 
prove  that  there  was  no  administration  on  the 
estate,  or  that  the  administrator,  if  there  was 
one,  assented  to  their  bringing  the  suit  See, 
also,  Crummey  v.  Bentley.  114  Ga.  746  (3),  749, 
40  S.  E.  766 ;  Wilson  ▼.  Wood,  127  Ga.  316,  66 
S.  E<.  487.  No. case  of  fraud  by  an  administra- 
tor, or  other  circumstance  varying  the  general 
rule,  as  in  Anderson  v.  Goodvrin,  12S  Ga.  663 
(5),  668,  64  S.  E.  679),  appears  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Ont  Dig.  H  861-358,  368-381; 
Dec.  Dig.  {  90.*] 

8.  AonoN  BT  Heibs. 

The  rulings  above  cited  are  controlling  in 
the  present  case,  and  under  them  it  was  error 
to  overrule  the  motion  for  a  new  triaL 

Error  from  Superior  (Tonrt,  Cllncli  Coun- 
ty; T.  A.  Parker,  Judge. 

Action  by  J.  B.  Strickland  and  others 
against  W.  F.  Fender  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Reversed. 

8.  Burkhalter,  of  HomervUle,  and  B.  W. 
(^melius,  of  C!ampbeU,  Tex.,  for  plaintiffs  in 
error.  R.  G.  Dickerson  and  W.  T.  Dickerson, 
both  of  Homerville,  for  defendants  In  error. 


Hllili,  J.     Judgment  reversed. 
Justices  concur. 


AU  the 


(Ui  ite.  124) 
ATE3NSON  et  aL  v.  ALEXANDER. 
(No.  464) 

(Supreme  Court  of  Georgia.     July  17,  1914.) 

(Byllabua  ly  Editonal  Staff.) 

Mabtbb  and  Skbvant  (§  265»)  —  Death  of 
Sebvant— Emploteks*  Liabilitt  Act— Pbe- 
suitPTiON  OF  Negligence. 

Employers'  Liability  Act  (Civ.  Code  1910, 
I  2782  et  seq.)  provides  that  every  carrier  shall 
be  liable  to  the  personal  representative  of  a 
servant  killed  in  its  employ  from  the  negligence 
of  the  officers  or  employes  of  the  carrier,  ex- 
cept that  no  recovery  shall  be  had  if  the  per- 
son killed  brought  about  his  death  by  bis  own 
carelessness,  amounting  to  a  failure  to  exer- 
cise ordinary  care,  and  if  death  results,  the 
employer  shall  be  Uable  unless  it  appears  that 
its  employes  exercised  reasonable  care.  Beli, 
that  where  a  car  inspector,  was  killed  while 
standing  on  defendant's  tracks  by  a  train  alleg- 
ed to  have  been  backed  against  him  at  a  high 
rate  of  speed,  without  a  lookout,  in  violation 
of  a  rule  of  the  company,  and  without  signal,  a 
presumption  of  negligence  on  the  part  of  de- 
fendants  employes  arose  which  was  sufficient, 
in  the  absence  of  evidence  on  its  part,  to  sus- 
tain a  verdict  for  intestate's  administratrix. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  877-908,  955;  Dec.  Dig. 
I  266.*] 

Error  from  Superior  Court,  Ben  HiU  Coun- 
ty;  W.  F.  George,  Judge. 

Action  by  M.  Lu  Alexander  as  administra- 
trix, etc.,  against  H.  M.  Atkinson  and  others 
as  receivers  of  the  Atlanta,  Birmingham  & 
Atlantic  Railroad  (Company.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Under  the  Employers'  liablUty  Act  of  1909 
(Civil  C!ode  1910,  {  2782  et  seq.),  where  suit 
was  brought  by  the  administratrix  of  a  de- 
ceased employ^  of  receivers  operating  a  rail- 
road as  a  common  carrier,  whose  death  .was 
caused  by  being  run  over  by  an  engine  of  the 
defendants,  alleged  to  have  been  negligently 
run  at  an  improper  speed,  without  proper  sig- 
nals, and  without  any  lookout,  though  it  was 
running  backward  through  a  railroad  yard 
where  many  employes  were  constantly  at 
work,  and  where,  on  the  trial,  the  evidence 
introduced  by  the  plaintiff  tended  to  show 
that  the  decedent  was  killed  by  being  run 
over  by  an  engine  of  the  defendants  wliile 
he  was  engaged  in  his  business  as  a  car  in- 
spector in  their  yards,  and  was  standing  on 
one  of  its  tracks,  a  presumption  of  negligence 
arose  against  the  defendants,  and  there  was 
no  error  in  refusing  to  grant  a  nonsuit. 

(a)  The  evidence  did  not  authorize  it  to  be 
declared  as  matter  of  law  that  such  negli- 
gence on  the  part  of  the  deceased  was  shown 
as  to  prevent  a  recovery  by  hie  administra- 
trix. 

(b)  After  the  overruling  of  the  motion  for 
a  nonsuit,  the  defendants  having  introduced 
no  evidence,  a  verdict  in  favor  of  the  plain- 
tiff was  not  contrary  to  law  as  being  without 
evidence  to  support  it 
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Boiling  WMtfleld,  of  Bnmswick,  and  M- 
kins  Sc  Wall,  of  Fitzgerald,  for  plaintiffs  in 
error.  W.  L.  &  Warren  Grice,  of  Hawklns- 
▼ille,  J.  A.  Drake,  of  Atlanta,  and  McDonald 
&  Granthain,  of  Fitzgerald,  for  defendant  in 
error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
aboTe).  Mrs.  Mary  L.  Alexander,  as  adminis- 
tratrix of  J.  T.  Alexander,  deceased,  brought 
an  aption  against  the  receivers  of  the  Atlan- 
ta, Birmingham  It  Atlantic  Railroad  Com- 
pany, to  recover  on  account  of  the  homldde 
of  her  intestate,  caused  by  an  engine  of  that 
comi)any,  while  the  road  was  being  operated 
by  the  defendants.  After  the  evidence  for 
the  plaintiff  closed,  counsel  for  the  defend- 
ants moved  for  a  nonsuit,  which  was  refused. 
Ko  evidence  was  introduced  for  the  defend- 
ants, and  the  Jury  found  a  verdict  fbr  the 
plaintiff.  A  motion  was  made  for  a  new 
trial,  on  the  grounds  that  the  verdict  was 
contrary  to  law  and  evidence,  and  without 
evidence  to  support  it  The  moti(Mi  was  over- 
ruled, and  the  defendants  excepted. 

The  Employers'  Liability  Act  of  1909  (avil 
Code  1910,  i  2782  et  seq.)  was  intended  to 
woiIe,  and  did  work,  a  great  change  in  regard 
to  the  right  of  employes  of  common  carriers 
by  railroads  to  recover  for  injuries  arising 
from  negligence  of  the  company  or  of  coem- 
ployte.    It  declared : 

"Every  common  carrier  by  railroad  shall  be 
liable  in  damages  to  any  person  suffering  Injury 
while  he  is  employed  by  aacli  carrier,  or,  in 
case  of  death  of  such  employ^,  to  his  or  her 
personal  representative  •  •  •  for  snch  in- 
jury or  death  resulting  in  whole  or  in  part  from 
the  negligence  of  any  of  the  officers,  agents,  or 
employes  of  such  carrier,  or  by  reason  of  any 
defects  or  insufficiency,  due  to  its  negligence,  in 
its  cars,  engines,  appliances,  machinery,  track, 
roadbed,  works,  boats,  wharves,  or  other  equip- 
ment: Provided,  nevertheless,  no  recovery  shall 
be  had  hereunder  if  the  person  killed  or  injur- 
ed brought  aboat  his  death  or  injury  by  his 
own  carelessness  amounting  to  a  failure  to  ex- 
ercise ordinary  care;  or  ir  he,  by  the  exercise 
of  ordinary  care,  could  have  avoided  the  conse- 

?uences  of  the  defendant's  negligence.  »  •  * 
n  case  death  results  from  injury  to  the  em- 
ploye, the  employer  shall  be  liable  unless  it 
make  It  appear  tlmt  it,  its  agents,  and  employes 
have  exerased  all  ordinary  and  reasonable  care 
and  diligence,  the  presumption  being  in  all  cas- 
es against  the  employer.  If  death  does  not 
result  from  the  injury,  the  presumption  of  neg- 
ligence shall  be  and  remain  as  now  provided  by 
law  in  case  of  injury  received  by  an  employs  in 
the  service  of  a  railroad  company." 

Section  2783  applies  the  doctrine  of  com- 
parative negligence  to  the  employes  of  com- 
mon carriers  by  railroads,  and  authorizes  a 
recovery,  although  the  employe  may  have 
been  guilty  of  negligence  contributing  to  the 
injury,  but  not  amounting  to  a  failure  to  ex- 
ercise ordinary  care;  the  damages  recover- 
able being  diminished  in  proportion  to  the 
amonnt  of  negligence  attributable  to  such 
employfti 

In  the  present  case  the  employ^  was  killed 
by  an  engine  of  the  defendant    Negligence 


was  charged  in  the  petition  in  falling  to  keep 
a  proper  lookout  in  running  at  a  high  rate 
of  speed  in  violation  of  a  rule  of  the  com- 
pany, and  in  failing  to  give  any  signal  of  the 
approach  of  the  engine,  which  was  running 
backward  through  railroad  yards  where 
many  employes  were  constantly  at  work. 
The  plaintiff  introduced  evidence  tending  to 
show  that  her  intestate  was  killed  while  he 
was  engaged  in  bis  business  as  a  car  inspec- 
tor, and  was  standing  on  a  track  In  the  yard 
of  the  company.  The  defendants  introduced 
no  evidence.  Thus  a  presumption  of  negli- 
gence arose  against  them.  The  evidence  in- 
troduced by  the  plaintiff  did  not  rebut  that 
presumption;  nor  can  it  be  held  that  such 
evidence  showed  clearly  that  the  decedent 
brought  about  his  death  by  his  own  careless- 
ness, amounting  to  a  failure  to  exercise  ordi- 
nary care,  or  that  by  the  exercise  of  ordinary 
care  he  could  have  avoided  the  consequences 
of  the  defendant's  negligence^  so  that  as  mat- 
ter of  law  it  can  be  declared  that  there  can 
be  no  recovery.  Accordingly,  there  was  no 
error  in  overruling  a  motion  for  a  nonsuit 
or  in  refusing  to  grant  a  new  trial,  after  ver- 
dict, on  the  ground  that  it  was  not  author- 
ized by  the  evidence^ 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

ao  Oa.  itf) 
EVERETT  T.  INGRAM.    (No.  466.) 
(Supreme   Court  of  Georgia.     July  20,  1914.) 

(SyUahut  (y  the  Court.) 

1.  Bulb  and  Notbs  (f  634*)  —  Attobnbt's 
Fees— Pbincipai,  and  Intbrebt. 

Where  a  note  contained  a  promise  to  pay  a 
stated  sum  of  money  on  a  named  date,  "with 
interest  from  maturity  at  eight  per  cent  per 
annum,"  and  agreed  that  if  the  maker  should 
fail  to  pay  the  note  at  maturity,  and  it  should 
be  placed  in  the  hands  of  an  attorney  for  col- 
lection, "then  and  in  that  event  I  hereby  admit 
that  I  have  damaged  [the  payee]  or  the  hold- 
er of  this  note  ten  per  cent  of  the  amount  of 
sold  debt  by  forcing  them  to  employ  an  attor- 
ney on  account  of  my  default;  and  said  damage 
is  hereby  declared,  for  value  received,  to  be  liq- 
uidated damages  and  collectible  as  part  of  said 
original  debt  »  •  ♦  and  I  hereby  agree  to 
pay  ten  per  cent  attorney'-s  fees";  and  where  in 
a  suit  on  such  note,  to  obtain  an  equitable  fore- 
closure of  a  deed  to  secure  it,  the  plaintiff 
claimed  principal  and  interest  and  10  per  cent. 
interest  thereon,  and  the  defendant  admitted 
that  the  plaintitE  was  entitled  to  recover,  and 
that  he  was  due  "the  attorney  fee,"  unless  a 
plea  of  partial  payment  filed  by  him  should  be 
sustained  and  assumed  the  burden  of  proof,  aft- 
er a  verdict  for  the  plaintiff  it  furnished  oo 
ground  for  a  reversal  that  the  court  instructed 
the  jury  that,  if  they  found  against  the  defend- 
ant's contention,  they  would  compute  the  at- 
torney's fees  upon  the  principal  and  interest. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1946,  1947;  Dec.  Dig.  I 
534.»] 

2.  UauKT  (S  98*)— Effect. 

Usury  will  avoid  a  deed  given  to  secure  a 
debt,  but  will  not  render  void  a  note  given  for 
such  debt,  as  to  the  principal  and  legal  interest. 
The  instruction  of  the  court  to  the  Jnry  on  this 
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subject,  in  aniwer  to  a  qneBllon  propounded 
by  them,  was  neither  erroneous  nor  misleading. 
[Bd.  Note.— For  other  cases,  see  TJsnry,  Cent 
Dfg.  SI  205-213;    Dec.  Dig.  |  98.*] 

8.  Tbiai,  (I  255*)— IWBIBUCnoKS— ISSXTM. 

Where  the  only  issue  was  whether  certain 
payments  on  a  promissory  note  had  been  made 
to  one  as  the  agent  of  the  payee,  and  no  qaes- 
rlon  was  raised  as  to  the  author!^  of  such 
agent,  or  denial  that  a  payment  to  mm  was  a 
payment  to  his  principal,  but  the  contention 
was  as  to  whether  in  tact  any  such  payments 
had  been  made  to  the  agent,  and  counsel  for 
the  princtpaJ  admitted  in  open  court,  during 
the  trial,  that  the  agent  had  authority  to  do 
whatever  he  undertook  to  do  for  his  principal, 
it  furnished  no  ground  of  complaint  by  the 
maker  of  the  note,  when  sued  thereon,  that  the 
court  did  not  charge,  witbont  request,  that  a 
iwyment  to  the  agent  would  bind  the  principal 
even  if  the  agent  failed  to  pay  to  his  principal 
sums  80  collected. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  627-641;   Dec.  Dig.  I  256.*] 

4.  JUBT  (S  90*)— JUBOBS— DlBQUALinOATION— 
"AlTINITY. 

That  a  first  cousin  of  a  juror  married  a 
sister  of  the  plaintiff  did  not  make  the  juror 
kin  by  affinity  to  the  plaintiff  so  as  to  disquali- 

§■  the  juror.    City  of  unlton  v.  Humphries,  139 
a.  566  (^,  661,  77  S.  £3.  790,  and  citations. 
[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {S  413-418,  422;   Dec.  Dig.  |  90.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  1,  pp.  245-247.] 

5.  JUBT  «  90*)— New  Trial  «  140*)  — Dis- 

QUALIFIOATION    — .  INTEREST    —     RSI-ATION- 
SHtP— "VlTAIXT    INTEBESTED." 

That  a  first  cousin  of  a  juror  assisted  the 

Jilaintiff  in  procuring  evidence  and  selecting  a 
Dry  did  not  disqualify  the  juror,  it  not  ap- 
pearing that  his  kinsman  had  any  pecuniary  in- 
terest in  the  result  of  the  triaL 

(a)  The  decisions  of  this  court  touching  the 
disqualification  of  a  juror  by  reason  of  relation- 
sliip  to  a  prosecutor  in  a  criminal  case  do  not 
apply  to  a  civil  case  involving  the  facts  stated 
in  the  preceding  headnote. 

(b)  The  general  statement  in  the  affidavit  of 
the  defendant,  made  in  support  of  this  ^onnd 
of  the  motion  for  a  new  trial,  that  the  kinsman 
of  the  Juror  was  "vitally"  interested,  In  view 
of  the  contest,  apparently  meant  only  deeply, 
not  pecuniarily,  interested. 

(c)  The  other  contentions  touching  the  rela- 
tionships of  a  juror  are  substantiaLy  covered 
by  the  ruling  made  in  the  headnote  numbered  4 
above;  and  they  do  not  fnmish  ground  for  a 
new  trial. 

[Ed.  Note.— For  other  eases,  see  Jury,  Cent. 
Dig.  H  413-418,  422;  Dee.  Dig.J  90;*  New 
Trial,  Cent  Dig.  Sf  284-287,  289,  302,  30«; 
Dec.  Dig.  i  140>] 

6.  Vebdict  —  Motion  iob  New  Tbxai.— Di- 

MIAI.. 

The  evidence  sustained  the  verdict,  and 
there  was  no  error  in  overruling  the  motion 
for  a  new  triaL 

7.  Costs  (I  280*)— Appeal— Pboceedino  joe 
Delat. 

It  does  not  appear  so  clearly  that  the  case 
was  brought  to  this  court  for  delay  only  aa  to 
authorize  the  award  of  damages  against  the 
plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Ooata,  Cent 
Dig.  SI  983-006.  1002,  1003;  Dec.  Dig.  I 
200.*] 

Error  from  Superior  Conrt,  Early  County ; 
W.  C.  Worrill,  Judge, 
Action  by  E.  O.  Ingrain  against  C.  B.  Ever- 


ett   Judgment  for  plalntifF,  and  defendant 
brings  error.    Affirmed. 

Bambo  &  Wright,  of  Blakely,  and  W.  I. 
Geer,  of  Oolquitt,  for  plaintiff  in  error. 
Glessner  tc  Park,  of  Blakely,  for  defendant 
in  error. 


LUMPKIN,  J.     Judgment  affirmed, 
the  Justices  concur. 


All 


(142  Oa.  146) 
PAUCETT  V.  KOGERS.     (Na  464.) 
(Supreme  Court  of  Georgia.     Jnly  17,  1914.) 

(ByUahu*  by  Ike  OowrU) 

1.  iNJUHCnoH  (S  121*)— Tbespass  to  Larp— 
Amenduent  to  Petition. 

Where  a  petition  alleged  that  the  plaintiff 
was  in  poBBession  of  a  certain  land  lot,  stating 
the  number  of  the  lot  and  district  and  the  coun- 
ty wherein  it  was  located,  and  that  the  defend- 
ant had  entered  upon  it  and  taken  possession 
of  "about  25  acres  on  the  south  side  of  said 
tract  of  land,"  and  was  proceeding  to  clear  it 
up  and  plant  a  crop  upon  it  and  do  other  recited 
acts,  and  sought  to  enjoin  the  defendant  from 
doing  such  acts  and  interfering  with  the  posses- 
sion, and  to  have  him  evicted  from  the  land, 
such  petition  was  amendable  by  accurately  de- 
scribing the  portion  of  the  land  lot  of  which  it 
was  alleged  that  the  defendant  had  taken  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  IS  253-261 ;   Dec.  Dig.  |  121.*] 

2.  Akendment  to  Petition. 

There  was  no  error  in  allowing  such  an 
amendment,  and  in  overruling  a  demurrer  as 
against  the  contention  that  the  original  petition 
was  void  for  want  of  a  sufficient  description  of 
the  land  involved,  and  that  there  was  nothing 
to  amend  by. 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Action  by  Lou  Rogers  against  William 
Faucett  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

H.  H.  Perry,  of  Gaineavllle,  for  plaintiff  in 
error.  0.  R.  Faulkner,  of  Bellton,  and  Ed. 
Quilllan  and  W.  A.  Charters,  botli  of  Gaines- 
ville, for  defendant  In  error. 

FISH,  O.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(142  Qa.  200) 

CLARK  T.  SMITH. 

SMITH  T.  CLARK. 

(No.  490.) 

(Supreme  Court  of  Georgia.     July  2S,  1914.) 

(SyXlabiu  by  th»  Court.) 

1.  Laitolobd  anp  Tenant  (|  80S*)  — Wab- 
bant  to  Dispossess— Affidavit. 

In  order  for  a  warrant  to  dispossess  a  ten- 
ant holding  over  to  issue  under  Civil  C^ode  1910, 
S  5385,  it  IS  required  that  the  owner,  his  agent, 
or  attorney  at  law.  or  attorney  in  fact,  shall 
make  oath  to  the  facts. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  1303-1300;  Dec.  Dig. 
S  303.*] 
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2.  LANDI.OBD   AITD   TeiTANT   (|   803*)— ACTION 

TO  Dispossess— Affidavit. 

There  is  no  law  vhich  authorizes  an  at- 
torney at  law  or  in  fact  to  execute  an  affidavit 
in.  the  name  of  the  owner  of  the  premises,  pur- 
porting to  be  made  and  signed  b;  such  owner. 
One  person  cannot  make  an  affidavit  in  the 
.name  of  another,  though  he  may  make  it  in  his 
own  name  as  agent  or  attorney  of  such  other, 
where  the  law  so  authorises. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  SS  1303-1309;  Dec.  Dig. 
I  808.*} 

8.  Landlobd  and  Tenant  (i  303*)— Action 
TO  Dispossess— Affidavit. 

Where  an  aihdavit  purporting  to  have  been 
made  by  the  owner  of  land  for  Oie  purpose  of 
obtaining  a  warrant  against  a  tenant  nolding 
over  was  signed  in  the  name  of  such  owner  by 
an  attorney  at  law,  and  an  affidavit  was  made 
by  the  defendant  denying  that  he  held  the  prem- 
ises under  the  alleged  landlord,  or  any  one 
from  whom  he  claimed  the  premises  or  who 
claimed  under  him,  and  where  on  the  trial  the 
evidence  disclosed  that  the  alleged  landlord 
did  not  in  fact  make  the  affidavit  which  formed 
the  basis  of  the  proceeding  and  was  not  pres- 
ent when  it  was  executed,  but  that  it  was  made 
in  his  name  by  an  attorney  at  law  author- 
ized to  act  for  him,  and  such  attorney  thereup- 
on, with  the  permission  of  the  ooort  and  with- 
out objection,  filed  an  additional  affidavit  stat- 
ing that  be  was  an  attorney  of  the  plaintiff  on 
the  date  when  the  affidavit  was  made  and  that 
the  plnintifC  authorized  him  to  make  it,  this  ad- 
ditional affidavit,  wbich  is  called  an  amend- 
ment to  the  original  paoer  purporting  to  be  an 
affidavit,  did  not  core  the  defect.  Swearing  is 
personal,  and  cannot  be  done  by  proxy.  The 
person  who  swears  to  an  affidavit  must  do  so 
in  his  own  name,  and  not  in  the  name  of  an- 
other; and  where  an  attempt  is  made  by  one 
person  to  make  an  affidavit  in  the  name  of  an- 
other, an  additional  affidavit  that  he  was  au- 
thorized so  to  do  will  not  make  the  original  af- 
fidavit good. 

(a)  with  both  affidavits  before  the  court,  tber 
did  not  show  that  any  person  swore  to  the 
truth  of  the  allegations  necessary  to  furnish 
a  basis  for  the  proceeding. 

(b)  Accordingly  it  was  error  to  refuse  to  dis- 
miss the  proceeding  on  motion  of  the  defendant. 

[E!d.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  if  1303-1309;  Dec.  Dig.  S 
803.*] 

4.  Appeal  and  Ebbok  (|  1078*)  —  Assion- 

UXHTS  or  EbBOB— ABANDONUENT. 

All  other  assignments  of  error  related  to 
the  judgment  on  the  grounds  set  up  in  the  mo- 
tion for  new  trial,  and  were  expressly  abandon- 
ed in  the  bri^  of  counsel  for  plaintiff  in  error. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S|  4256-1261;  Dec.  Dig.  i 
107a*J 

a.  Appeai,  and  Ebbob  (I  1078*)— Moot  Ques- 
tions—Dismissal  or  Cboss-Bill. 

The  cross-bill  of  exceptions  assigns  error 
only  on  the  allowance  of  an  amendment  to  the 
motion  for  new  triaL  All  of  the  grounds  of 
the  motion  for  new  trial  having  l>een  abandon- 
ed by  the  plaintiff  in  error,  the  questions  rais- 
ed therein  become  moot,  and  the  cross-bill  of 
exceptions  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  4266-1261;  Dec.  Dig.  S 
1078.*] 

Error  from  Superior  Court,  Camden  Coun- 
ty;  O.  B.  Conyers,  Judge. 

Action  by  Adeline  Smith  against  J.  A. 
Clark.  Judgment  for  plaintiff,  and  defend- 
ant brings  error,  and  plaintiff  assigns  cross- 


error.    Reversed  on  main  bill  of  ezceptloiu^ 
and  cross-bill  of  exceptions  dismissed. 

S.  C.  Townsend,  of  St  Marys,  for  plaintiff 
In  error.  D.  S.  Atlcinsoii,  of  Savannali,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  reversed  on 
main  bill  of  exceptions.  Cross-bill  of  exc^>- 
tions  dismissed.    All  the  Justices  concur. 

'°°°°°°°"  (148  Q<L  140 

BEDELL  v.  BERWICK,    (No.  467.) 
(Supreme  (3ourt  of  Georgia.     July  20,  1914.) 

CSyUahut  by  the  Court.) 

1.  Mabtkb^nd  Sxbvant  (|  38*)— Wbonoiti. 
DisoHA  BOB— Petition. 

A  petition  for  damages  on  account  of  a 
wrongful  discharge  of  a  servant  which  alleged 
that  in  March,  1911,  the  plaintiff  contracted 
with  the  defendant  to  work  for  him  as  a  book- 
keeper and  "saleBlady"  in  his  place  of  busi- 
ness until  January  1,  1912,  at  and  for  a 
designated  contract  price  per  month,  sufficiently 
alleged  a  contract  of  employment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {|  12,  46,  46;  Dec.  Dig.  | 
39.*] 

2.  Master  and  Sebvant  (|  89*)— WaoNornL 
DisoHABOE— Petition- SurnciENCT. 

As  against  a  general  demurrer,  allegations 
that  at  a  designateid  time,  pending  the  term  of 
employment  and  while  the  servant  was  engaged 
in  performing  the  work  for  which  she  was  em- 
ployed, the  master  ordered  her  to  leave  the 
place,  and,  on  being  reminded  by  her  of  the 
existence  of  the  contract  threatened  to  put 
her  out  of  the  building  in  which  her  work 
was  to  be  performed,  and  made  a  motion  to- 
wards her  as  if  to  execute  the  threat,  when 
the  servant  to  prevent  the  execution  of  the 
threat,  left  the  building,  sufficiently  alleged  a 
discharge  from  the  employment  Willis  v.  Mus- 
cogee Manufacturing  Co..  120  Ga.  307,  (iOl, 
48  S.  E.  177,  1  Ann.  Cas.  472;  Sigmon  v.  Gold- 
stone,  lie  App.  Div.  490,  101  N.  T.  Snpp.  984; 
Merkin  v.  Gersh,  30  Misc.  Eep.  758,  63  N.  Y. 
Supp.  75. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Se^^■ant  Cent  Dig.  Si  12,  46,  46;  Dec  Dig.  { 
39.*] 

Error  from  Superior  Court,  Camden  Coun- 
ty;  C.  B.  Conyers,  Judge. 

Action  by  E.  M.  Berwick  against  J.  K. 
Bedell.  Judgment  for  plaintifl,  and  defend- 
ant brings  error.    Affirmed. 

E.  H.  Williams,  of  Blackshear,  for  plain- 
tiff in  error.  S.  C.  Townsend,  of  St  Marys, 
for  defendant  In  error. 

ATKINSON,  J.  Judgment  aflhmed.  AU 
the  Justices  concur. 

■"^^^  aa  GtL  US) 

PLANTERS'  FERTILIZER  CO.  t.  WHEEL- 
ER.    (No.  472.) 
(Supreme  Cionrt  of  Georgia.     July  23,  1914.) 

(ByUabut  by  tk«  Court.) 

AOBICULTUBB    (S    7*)— SALB   OF   E^BTILIZEBS— 

Failubb  to  Tag — AcnoN  fob  Pbicb. 

Under  the  act  approved  December  18,  1901 
(Acts  1901,  p.  63),  embodied  in   the  Code  of 
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1810,  a  contract  for  the  sale  of  commercial  fer- 
tilizer is  not  illegal  merely  because  tbe  seller 
omits  to  attaeli  tax  tags,  as  provided  for  In  the 
act,  to  the  separate  sacks  in  which  the  ferti- 
lizer is  contained.  Accordingly  where,  in  a  suit 
on  a  promissory  note  given  for  the  purchase 
price  of  fertilizer,  the  defendant  admitted  in 
his  plea  the  execution  of  the  note,  and  assumed 
the  harden  of  proof,  he  could  not  avoid  a  re- 
covery merely  by  showing  that  tags  were  not 
attached   to  the  separate  parcels  thereof. 

[Bd.  Note. — For  other  cases,  see  Agricultore, 
Cent  Dig.  S|  13, 14 ;  Dec  Dig.  |  7.*] 

Lumpkin,  J.,   dissenting. 

Elrror  from  Superior  Court,  Johnson  Coun- 
ty;   K.  J.  Hawkins,  Judge. 

Action  by  the  Planters'  Fertilizer  Com- 
pany against  J.  S.  Wheeler.  Judgment  for 
defendant,  and  plalntlir  brings  error.  Re- 
versed. 

The  Planters'  Fertilizer  Company  brought 
an  action  on  a  promissory  note  against  J.  S. 
Wheeler.  The  defendant  pleaded  that  the 
note  was  given  for  the  purchase  price  of 
certain  fertilizer,  and  was  void  for  the  reason 
that  the  plaintiff  did  not  comply  with  the 
law  regulating  the  sale  of  fertilizers,  in  that 
the  saclcs  In  which  the  fertiUzer  was  con- 
tained, whUe  duly  branded,  were  not  tagged 
as  required  by  law.  The  plaintiff  obtained  a 
Terdlct  for  a  sum  less  than  that  which  ap- 
peared to  be  due  on  the  face  of  the  note. 
The  court  refused  to  grant  a  new  trial,  and 
the  plaintiff  excepted. 

SUrdoth  &  Claxton,  of  WrlghtSTllle,  for 
plaintiff  In  error.  E.  Li  Stephens,  of  Wrictbts- 
vUle,  for  defendant  In  error. 

ATBnNSON,  J.  The  only  point  made  In  the 
motion  for  new  trial  Is  that  the  verdict  is  wltb- 
oat  evidence  to  support  It.  In  his  plea  the  de- 
fendant admitted  the  execntlon  of  the  note, 
and  that  the  plaintiff  was  the  holder  thereof, 
and  assumed  the  burden  of  proof.  He  offered 
testimony  tending  to  show  that  the  considera- 
tion of  the  note  was  for  fertilizer,  and  that  one 
of  the  cars  of  fertilizer,  which  was  shipped 
from  Tennille,  Oa.,  to  him  at  Kite,  Oa., 
March  ID,  1011,  on  being  opened  was  discov- 
ered to  have  no  tags  attached  to  the  sacks. 
The  nnconttadteted  evidence  was  that  the 
fertiUzer  had  been  dnly  registered,  and 
there  was  no  evidence  that  it  had  not  been 
duly  Inspected.  The  sole  reliance  of  the 
defense  was  upon  the  fact  that  the  sacks  did 
not  have  tags  attached  to  them.  Upon  this 
question  there  was  a  conflict  of  evidence, 
but  the  verdict  was  with  the  defendant;  and, 
on  motion  for  new  trial  by  the  plaintiff,  the 
question  of  law  is  made,  Does  the  statute 
cmidemn  the  sale  of  fertiUzer  merely  because 
tags  were  not  attached  to  the  sacks,  there 
being  compliance  with  the  law  in  all  other  re- 
spects? The  sale  was  made  in  March,  1911, 
before  the  passage  of  the  act  approved  Au- 
gust 22,  1911  (Acts  1911,  p.  172).  The  law 
under  which  the  question  is  to  be  decided  is 
the  act  of  1901  (Acta  1901,  p.  65),  embodied 


In  Civil  Code  of  1910,  Sf  1771,  1772,  et  seq. 
This  law  provides  for  the  registration  of 
brands  and  the  analysis  of  fertilizers  In  the 
office  of  the  commissioner  of  agriculture,  and 
the  names  of  the  brands  under  which  the 
fertilizers  are  to  be  sold.  These  are  provi- 
sions for  the  protection  of  users  of  commer- 
cial fertlUzers.  Under  Civil  Code,  f  1793. 
provision  is  made  under  which  mamifactnr- 
ers  and  manipulators,  who  have  registered 
their  brands,  may  forward  to  the  commission- 
er of  agriculture  their  requests  for  "tax 
tags,"  stating  that  they  are  to  be  used  upon 
brands  of  fertiUzer  duly  registered.  The 
request  is  required  to  be  accompanied  with 
the  sum  of  10  cents  per  ton  as  an  inspection 
fee.  Dp<»i  the  receipt  of  such  request  and 
the  prescribed  inspection  fee,  It  Is  the  duty  of 
the  commissioner  of  agrlcnltare  to  issue  tags 
to  the  person  applying  for  the  same,  "who 
shall  attach  a  tag  to  each  bag,  barrel,  or 
package  thereof,  whldi,  when  attached  to  said 
package,  shaU  be  prima  fticie  evidence  that 
the  seller  has  complied  with  the  require- 
ments of  this  chapter."  This  has  a  dual 
purpose:  (a)  Teniae  revenue  to  cover  the 
costs  of  inspection;  (b)  to  prescribe  a  rule 
of  evidence  under  which  it  may  be  shown 
prima  fade  that  the  seUer  has  compUed  with 
the  requirements  of  the  law.  By  making  it 
a  duty  to  pay  Inspection  fees,  and  to  place 
tax  tags  on  the  separate  parcels,  it  was  not 
designed  to  make  sales  of  fertiUzer  unlawful 
if  such  tags  were  not  so  attached  to  the  par- 
cels. The  question  as  to  the  legality  of  sales 
of  fkrtUlzer  is  dealt  with  in  other  portions 
of  the  statute.  In  Civil  Code,  |  1794.  it  is 
declared  that: 

"It  shall  not  be  lawfal  for  any  mannfkotarer 
or  company  *  *  *  to  offer  for  sale  in  this 
state  any  fertilizer  •  *  *  that  has  not  been 
registered  with  the  commissioner  of  agriculture 
as  required  by  this  chapter.  The  fact  that  the 
purchaser  waives  the  inspection  and  analysis 
thereof  shall  be  no  protection  to  said  party  sell- 
ing or  offering  the  same  for  sale." 

This  provision  of  the  law  refers  to  the' 
failure  to  register  the  fertiUzer  with  the  com- 
missioner of  agriculture,  which  was  a  matter 
required  to  be  performed  in  advance  of  the 
Issuance  of  the  tax  tags,  and  had  no  refer- 
ence whatever  to  tags.  Another  provision  of 
the  statute  is  found  in  Penal  Code,  |  643, 
which  declares  that: 

"Any  person  aeUing  or  offering  for  sale  any 
fertilizers  *  *  *  without  first  having  com- 
pUed with  the  provisions  of  law  as  to  the  inspec- 
tion, analysis,  and  sale  of  commercial  fertilisers 
*     *     *     shall  be  guilty  of  a  misdemeanor." 

Neither  has  this  any  reference  to  the  sub- 
ject of  attaching  tax  tags  to  the  separate  par- 
cels of  fertilizer.  It  thus  appears  that  un- 
der the  act  of  1801,  supra,  there  Is  one' pro- 
vision for  the  protection  of  nsers  of  fertili- 
zers, to  the  effect  that  contracts  for  the  sale 
thereof  shall  be  unlawful  unless  the  fertilizer 
has  been  duly  registered  before  the  sale,  and 
another  to  the  effect  that  a  person  selling  or 
offering  for  sale,  without  having  complied 
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with  the  proylslons  of  law  In  regard  to  in- 
spection, analysis,  and  sale  of  fertUlzers, 
shall  be  punished  as  for  a  misdemeanor.  Bnt 
there  la  no  provision  to  the  effect  that  the 
contract  shall  be  void,  or  that  any  penalty 
shall  be  imposed.  If  the  seller  ahonld  fall  to 
attach  tags  to  the  separate  parcels.  It  Is 
manifest  that  the  mere  failure  to  attach  tax 
tags  to  the  separate  parcels  of  fertilizer  will 
not  render  the  contract  of  sale  unlawful.  In 
this  connection  see  Toole  v.  Wiregrass  De- 
velopment Co.,  82  S.  E.  614 ;  Hlllls  t.  Comer, 
IS  Ga.  App.  214,  78  8.  B.  1107;  Arling- 
ton Oil  &  Onano  Ca  ▼.  Swann,  13  Ga.  App. 
562,  79  S.  B.  476.  As  the  defendant  assumed 
the  burden  of  proof,  and  offered  no  other  evi- 
dence In  defense  of  the  action  against  him, 
the '  verdict  was  unauthorized,  and  a  new 
trial  should  be  granted. 

The  ruling  here  made  does  not,  in  any  way, 
conflict  with  the  decision  in  Allen  v.  Pearce, 
80  Ga.  417,  7  8.  EI  82,  which  was  based  od 
the  act  of  1877  (Acts  1877,  p.  37,  Code  of 
1882, 1 1653[a]),  which  required  that  the  analy- 
sis of  fertilizers  be  stated  on  the  "brand 
tags,"  and  made  it  a  misdemeanor  for  manu- 
facturers and  dealers  to  offer  fertilizers  for 
sale  or  distribution  without  having  a  brand 
tag  attached  to  the  parcels.  Nor  is  it  in 
conflict  with  the  decisions  In  Holt  v.  Navas- 
sa  Guano  Co.,  114  Ga.  666,  40  S.  E.  735,  and 
Zipperer  ▼.  Doyle,  124  Ga.  895,  53  S.  B.  505, 
both  of  which  were  based  on  the  act  of  1891 
(Acts  1890-91,  p.  143,  Political  Code  of  1895, 
H  1663,  1564,  1670),  which  contained  provi- 
sions similar  to  those  in  the  act  of  1901,  mak- 
ing it  the  duty  of  the  dealer,  before  offering 
fertilizer  for  sale,  to  attach  tax  tags  to  the 
separate  parcels  (Civil  Code  of  1910,  $S  1793, 
1794),  and  a  further  provision  that  all  sales 
made  "in  any  other  manner  than  as  required 
in  this  article  shall  be  absolutely  void."  Po- 
litical Code  of  1896,  f  1570.  This  last  section 
was  not  carried  into  the  Code  of  1910,  but, 
as  seen  above,  a  substitute  therefor  was 
made,  merely  condemning  the  sales  where 
there  was  no  registration.    Civil  Code  1010, 

Judgment  reversed.  AH  the  Justices  con- 
cnr,  «cowt  LUMPKIN,  J.,  dissenting. 


(142  Oa.  11) 

LOUISVILLB    A    N.    R.    CO.    t.    PARRTS. 
(No.  452.) 

(Supreme  Court  of  Georgia.     July  17,  1914.) 

(Syllaiiu  by  Editorial  Staif.) 
Cabbixbs  ({  355*)— Tbakspobtation  or  Pab- 

8BNGKB8— PAILTTBE    TO    PUBCHASE    TiCKrr — 

T^AiN  Pabe— Rbfusai.  to  Pat— Ejection. 
Where  a  passenger  boarded  a  railroad  train 
without  a  ticket,  which  he  could  easily  have 
obtained  by  the  exercise  of  ordinary  diligence, 
and  then  refused  to  pay  train  rates  fixed  by  the 
carrier's  passenger  traffic  sheet  then  in  effect, 
the  carrier  was  authorized  to  eject  him. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  fS  1416-1422 ;   Dec.  Dig.  S  356.*] 


Error  from  Superior  C^urt,  Fannin  Coun- 
ty;   H.  Lb  Patterson,  Judge. 

Action  by  H.  C.  Parrls  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Reversed. 

W.  H.  Butt,  of  Blue  Ridge,  and  D.  W. 
Blair,  of  Marietta,  for  plaintiff  in  error. 
Geo.  F.  Gober,  of  Atianta,  and  C.  EL  Griffin, 
of  Marietta,  for  defendant  in  error. 

BECK,  J.  From  the  evidence  contained  in 
the  record  in  this  case  it  appears  that  the 
plaintiff  (who  sues  for  having  been  illegally 
ejected  from  a  passenger  train  while,  as  be 
claims,  he  was  rightfully  on  the  same  as  a 
passenger)  took  passage  on  a  train  of  the  de- 
fendant railroad  company  to  be  transported 
from  a  point  in  Georgia  to  a  point  in  Tennes- 
see, and,  not  having  purchased  a  ticket,  ten- 
dered a  certain  amount  in  money  for  his 
fare.  According  to  the  undisputed  evidence, 
as  shown  by  the  defendant's  passenger  traffic 
sheet,  which  witnesses  testified  was  then  In 
effect,  the  amount  tendered  by  the  plaintiff 
was  less  than  that  which  the  conductor  had  a 
right  to  demand  of  a  passenger  who  had  fail- 
ed to  procure  a  ticket  and  was  paying  train 
rates.  The  evidence  further  showed,  beyond 
controversy,  that  the  plaintiff's  failure  to 
purchase  a  ticket  at  the  initial  point  was  not 
due  to  any  failure  upon  the  part  of  the  rail- 
road company  to  afford  ample  opportunities 
for  the  procurement  of  the  same,  but  was 
due  entirely  to  the  failure  of  the  passenger  to 
exercise  the  slightest  degree  of  diligence  lo 
endeavoring  to  procure  it.  Under  these  dr- 
cimistances  the  conductor  had  the  right,  and 
It  was  his  duty,  to  eject  tb«  passeng^  from 
the  train;  and,  having  done  so  without  the 
exercise  of  undue  force  or  violence,  the  plain- 
tiff was  not  entitled  to  recover  any  amount 
as  damages,  and  a  verdict  finding  for  him,  al- 
though the  amount  found  was  small,  was 
without  evidence  to  support  it;  and  the  mo- 
tion for  a  new  trial,  made  by  the  defendant 
company  after  the  verdict,  should  have  been 
sustained  and  the  verdict  set  aside.  It  was 
error  to  overrule  the  motion  for  a  new  trial, 
and  the  Judgment  is  reversed.  Georgia 
Southern  &  Florida  R.  Co.  v.  Asmore,  88  Ga. 
629,  15  S.  B.  13,  16  U  R.  A.  63;  Southern 
Railway  Co.  v.  Fleming,  128  Ga.  241,  67  S. 
E.  481. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(142  Oa.  224> 
TERRY  V.  BROWN  et  aL     (No.  466.) 
(Supreme  CJourt  of  (Georgia.     July  20,  1914.> 

(Byllabut  by  the  Court.) 

1.  BviDKNCK    (I   309*)— Pkdigbee— Dkcxaba- 
TioN  OF  Alleged  Kjksman. 

This  case,  so  far  as  it  relates  to  the  rejre- 
tion  of  certain  evidence  in  regard  to  pediproe. 
is  in  principle  controlled  by  the  decision  in 
Greene  v.  Almand,  111  Ga.  735,  36  S.  E.  057. 
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which,  haTinc  b«en  concurred  ia  by  all  the  mem- 
bers of  the  court,  is  binding  natil  raversed  or 
modified. 

[B:d.  Note.— For  other  caaes,  see  Brldenoe, 
Cent.  Dig.  i  U62;  Dee.  Dig.  |  80».»] 

2.    ElTECTUKNT    (S   95*)  — E VIDBNCB. 

After  the  rejection  of  the  evidence  referred 
to  in  the  preceding  headnote,  there  was  no 
error  in  granting  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Gent.  Dig.  K  280-295 ;  Dec.  Dig.  |  96.*] 

Error  from  Superior  Court,  Worth  County; 
Frank  Park,  Judge. 

Action  by  T.  F.  Terry,  administrator, 
against  James  Brown  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

N.  A.  Morris  and  Geo.  D.  Anderson,  both  of 
Marietta,  and  J.  J.  Forehand  and  J.  H.  Tip- 
ton, both  of  Sylvester,  for  plaintiff  in  error. 
I.  A,  Bush,  of  Sac  City,  O.  W.  Monk,  of 
Sylvester,  and  Pope  &  Bennet,  of  Albany, 
for  defendants  in  error. 


LUMPKIN,  J.  In  1905  Terry,  as  adminis- 
trator of  William  Hadaway,  deceased, 
brought  an  action  against  James  Brown  and 
a.  A.  Horkan,  to  recover  a  certain  lot  of 
land.  The  land  was  granted  In  1837  to  Wil- 
son Hadaway's  orphans,  the  grant  containing 
a  recital  that  the  land  had  been  drawn  by 
such  orphans,  of  Bryant's  district,  Wilkes 
county.  The  plaintiff's  case  depended  on 
showing  that  William  Hadaway  was  the  only 
son  of  Wilson  Hadaway,  and  therefore  took 
the  land  under  the  designation  above  stated. 
Evidence  was  offered  to  show  certain  state- 
ments of  William  Hadaway's  mother,  since 
deceased,  to  the  effect  ttiat  she  was  the  wid- 
ow of  Wilson  Hadaway,  who  had  died  a 
number  of  years  before ;  that  William  Hada- 
way was  bis  only  child ;  and  that  they  were 
living  in  Wilkes  county  at  the  time  of  the 
death  of  Wilson  Hadaway.  Evidence  of  cer- 
tain statements  of  William  Hadaway  while 
in  Ufe,  tending  to  show  that  he  was  the  son 
of  Wilson  Hadaway,  were  also  offered.  These 
statements,  though  made  before  any  contro- 
versy arose,  were  rejected.  At  the  close  of 
the  evidence  introduced  on  behalf  of  the 
plaintiff,  a  nonsuit  was  granted,  and  the 
plaintiff  excepted. 

[1]  1.  The  ruling  of  the  trial  conrt  in  re- 
gard to  the  rejection  of  evidence  is  controlled 
by  the  decision  in  Oreene  v.  Almand,  ill  6a. 
735,  36  S.  E.  957.  That  decision  was  concur- 
red in  by  all  of  the  Justices  of  this  court,  and 
under  the  statute  (avil  Code  1910,  S  8207), 
it  is  binding  until  overruled  or  modified  with 
the  concurrence  of  six  justices. 

Speaking  for  himself,  the  writer  is  of  the 
opinion  that,  in  applying  a  correct  general 
principle,  that  decision  fell  into  error,  and  is 
contrary  both  to  sound  reason  and  to  the  great 
weight  of  authority.  It  is  true  that  a  simi- 
lar ruling  is  made  in  Blackburn  v.  Crawford, 


70  U.  S.  175,  18  L.  Ed.  186.  But,  with  great 
respect  to  that  liigh  court,  the  decision  men- 
tioned does  not  seem  to  be  well  grounded,  to 
the  extent  to  whi<di  it  appears  to  go,  and  has 
been  criticised.  In  Fulkerson  v.  Holmes,  117 
n.  S.  389,  6  Sup.  Ct  780,  29  L.  Ed.  915,  a 
recital  in  an  ancient  deed  of  the  death  intes- 
tate of  a  former  owner  of  land  conveyed  by 
it,  and  that  the  grantor  in  the  deed  was  his 
only  son  and  heir,  and  conveying  the  land 
to  a  i>er8on  under  whom  a  party  to  the 
action  claimed,  was  held  to  be  admissible  in 
evidence,  after  the  lapse  of  over  60  years,  in 
order  to  prove  the  pedigree  of  the  son,  who 
died  after  making  the  deed.  The  decision  in 
Blackburn  v.  Crawford,  supra,  was  not  di- 
rectly modified,  but  it  was  held  that  the  simi- 
larity of  names,  and  the  fact  that  the  patent 
issued  to  the  former  owner  was  found  with 
the  papers,  was  sufiSdent  evidence  of  rela- 
tionship to  him  to  authorize  the  admission  of 
the  grantor's  statements. 

The  rule  as  to  proof  of  pedigree  Is  thus 
stated  in  Civil  Code  1910,  {  5764,  and  was  like- 
wise contained  in  previous  Codes: 

"Pedigree,  including  descent,  relationship, 
birth,  marriage,  and  death,  may  be  proved  ei- 
ther by  the  declarations  of  deceased  persona 
related  by  blood  or  marriage,  or  by  general  re- 
pute in  tiie  family,  or  by  genealogies,  inscrip- 
tions,  'family   trees,'  and  similar   evidence." 

This  did  not  arise  from  a  legislative  en- 
actment, but  from  a  codification  of  the  gen- 
eral rule.  Where  statements  of  deceased  per- 
sons are  offered  In  evidence  on  the  subject  of 
pedigree.  It  is  of  course  a  general  rule  that 
there  must  be  some  extrinsic  evidence  that 
such  declarant  was  related  to  the  family; 
but  where  the  question  is  whether  any,  ot 
what,  relationship  exists  between  two  sup- 
posed branches  Of  the  same  family,  it  is  suf- 
ficient to  establish  the  connection  of  the  de- 
ceased declarant  with  either  branch,  in  order 
to  render  such  declaration  admissible.  Re- 
lationship is  mutual;  and  the  question  of 
whether  A.  is  related  to  B.,  or  a  member  of 
B.'s  family,  also  involves  the  question  wheth- 
er B.  is  related  to  A.,  or  is  a  member  of  A.'9 
family.  Where  the  question  is  whether  A. 
and  B.  are  related,  it  is  Just  as  competent  td 
prove  that  A's  circle  of  relationship  includes 
B.  as  to  prove  that  B.'s  circle  of  relationship 
includes  A.  Proof  of  pedigree  by  statements 
of  deceased  relatives,  and  reputation  in  the 
femily,  is  recognized  as  an  exception  to  the 
hearsay  rule,  based  on  necessity.  Where  the 
question  is  whether  a  person  now  living  is  re- 
lated to  or  descended  from  another,  dead  for 
many  years,  perhaps  a  century  or  more,  to 
hold  that,  before  declarations  of  deceased 
persons  could  be  admitted  in  evidence,  their 
relationship  to  the  dead  person  with  whom 
it  was  sought  to  connect  the  living  pcirson 
must  be  shown,  and  that  it  is  not  sufficient  to 
show  the  relation  of  the  declarant  to  the 
living  person,  would  often  be  practically  de- 
structive of  the  rule  itself,  and  would  be 
to  disregard  the  basis  on  which  the  rule  is 
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f  oixnded  If  It  should  be  held  that  there  must 
be  evidence  of  the  relationship  of  the  deceas- 
ed declarant  with  both  tamlllea,  or  branches, 
then  there  wonld  be  no  need  for  the  dedara- 
tlon  to  be  admitted,  because  the  eTidence  re- 
quired as  a  basis  for  the  admission  of  the 
declaration  would  show  the  Tery  thing  to 
prove  which  the  declaration  would  be  admis- 
slbla 

In  Blackburn  ▼.  Crawford,  supra,  Mr.  Jus- 
tice Bwayne  quoted  from  the  opinion  of  Lord 
Brougham  In  Monkton  t.  Atty.  Gen.,  2  Rnas. 
A  Myl.  147, 156.  But,  in  the  same  caae^  I<ord 
Brougham  said; 

"I  cannot  go  to  the  length  of  holding  that  yon 
most  prove  him  to  be  connected  with  both 
the  branches  of  the  family  touching  which  bis 
declaration  is  tendered."  (The  ori^nal  report 
is  not  accessible  to  Ihe  writer  at  this  time,  bat 
the  qaotation  made  is  copied  in  ssveral  text* 
boolta  and  opinions.) 

It  is  Illogical  to  hold  that  pedigree  must  be 
proved  by  starting  at  the  top  and  coming 
downward,  Instead  of  by  starting  at  the  bot- 
tom and  going  upward.  In  Greene  v.  Al- 
mand,  supra,  several  of  the  authorities  dted 
in  support  of  the  decision,  when  thoroughly 
considered,  do  not,  in  the  opinion  of  the 
writer  hereof,  sustain  it  It  may  be  remark- 
ed that  in  the  second  edition  of  one  of  the 
works  dted  (18  Am.  &  Eng.  Ena  Law  [Ist 
Ed.]  260)  the  rule  is  stated  substantially  as 
here  contended,  as  to  two  supposed  branches 
of  a  family.  22  Am.  &  Eng.  Bnc.  Law  dlA  Ed.) 
643. 

In  2  Wigmore  on  Evidence,  1491,  it  is 
said: 

"It  follows.  In  applying  the  foregoing  princi- 
ple, that  where  an  alleged  relationship  between 
Doe  and  Roe  is  to  be  testified  to,  a  rdation  of 
Doe  may  speak  to  it,  becaase  it  concerns  the  re- 
lationship of  Doe's  family,  while  a  relation  of 
Boe  may  eqnally  speak  to  it,  becaase  it  con- 
cerns the  relationsbip  of  Roe's  family;  hmoe, 
all  that  is  required  of  the  declarant  is  a  con- 
nection with  either  one  or  the  other,  but  not 
with  both.  •  •  •  Any  other  rule  would 
prodace  this  singular  inconsistency  that  if  in 
1868,  Doe  and  Roe  being  both  poor,  Doe's 
son  James  mentions  Roe  in  a  letter  as  his  fa- 
ther's cousin,  and  then  dies  in  1864,  and  if  in 
1884  litigation  arises  and  James  is  proved  to  be 
the  son  of  Doe,  his  letter  wonld  be  received  if 
Doe  bad  become  the  wealthy  one  and  Roe's 
relatives  were  daiming  a  share,  bnt  would  be 
rejected  (without  other  proof)  if  Roe  had  hap- 
pened in  the  meantime  to  become  the  weal- 
thy one  and  Doe's  relatives  were  seeking  a 
share.  Yet  this  seems  to  be  the  logical  con- 
sequence of -the  doctrine  laid  down  by  the  fed- 
eral Supreme  Court" 

In  Sitter  ▼.  Oehr,  105  Pa.  677,  61  Am.  Bep. 
207,  Pazson,  J.,  discusses  the  authorities  at 
length,  and  readies  a  like  conclusion.  See, 
also,  2  Taylor  on  Ev.  640;  1  Gr.  Ev.  (16tb 
Ed.)  114c;    Eaton  v.  Talmadge,  24  Wis.  217. 

There  are  some  limitations  upon  the  ad- 
missibility of  such  declarations.  Lord  El- 
don's  statement  in  Whltelocks  v.  Baker,  IS 
Ves.  514,  that  declarations  in  the  family,  and 
descriptions  in  wills,  upon  monuments,  and 
in  Bibles  and  registry  books  are  admitted 
"upon  the  prindple  that  they  are  the  natural 


effuslona  of  a  party  who  must  know  the 
truth,  and  who  8i>eaks  npon  an  occasion  when 
the  mind  stands  in  an  even  position,  without 
any  temptation  to  exceed  or  to  fall  short  of 
the  truth,"  has  often  been  quoted.  Sncb 
declarations  must  be  made  ante  litem  mo- 
tam,  that  la,  before  any  controversy.  Per- 
haps actual  controversy  may  not  be  neces- 
sary to  exclude  such  evidence,  if  there  Is  any 
spedflc  and  adequate  reason  to  attribute 
an  unfair  or  insincere  motive  to  the  dedar- 
ant  in  making  the  declaration.  But  this  does 
not  change  the  general  rule  of  admissibility, 
or  the  fact  that  most  dedaratlons  of  deceas- 
ed members  of  a  fbmily,  or  reputation  in  a 
family,  may,  to  a  greater  or  less  extent,  af- 
fect inheritances,  or  the  like.  Though  evi- 
dence may  be  admissible,  it  is  not  necessarily 
conclusive.  Its  weight  is  matter  for  further 
consideration.  An  interesting  discussion  of 
the  basis  of  the  rule,  the  circumstantial  guar- 
anty of  trustworthiness,  the  limitations;  and 
the  testimonial  qualification  of  witnesses,  will 
he  found  in  2  Wigmore  on  Ev.,  1481  et  seq., 
and  cases  there  dted. 

The  writer  of  this  opinion  has  extended' 
somewhat  his  observation  in  regard  to  the 
rule,  because  he  is  of  the  <^iinIon  that  it  is 
an  important  one  affecting  inheritances,  and 
proof  of  family  connections,  and  that  at  some 
time  the  case  of  Greene  v.  Almand,  111  Ga. 
786,  36  8.  B.  957,  should  be  reconsidered. 
While  the  general  statement  that  a  deceased 
declarant  must  be  shown  to  be  related  to  the 
family,  in  order  to  admit  his  declaration  in 
evidence,  la  correct,  the  application  of  that 
rule  so  aa  to  require  proof  that  the  declarant 
must  be  related  to  the  person  with  whom  it 
was  sought  to  connect  the  plaintiff,  and  that 
it  is  not  suffident  to  show  his  relationship 
to  the  plaintiff,  though  speaking  ante  litem 
motam,  should  be  reviewed. 

In  the  present  case,  the  action  bdng 
brought  by  the  administrator  of  William 
Hadaway,  objection  to  statements  of  the  in- 
testate as  self-serving  could  be  urged  with 
greater  force  than  to  those  of  the  other  de- 
clarant See,  in  this  connection,  Drawdy  v. 
Hesters,  130  Oa.  161,  60  &  B.  461,  16  L.  B. 
A.  (N.  S.)  190. 

It  was  contended  that  the  exduded  evi- 
dence, or  some  of  it,  was  admissible  on  the 
subject  of  identity  as  well  as  pedigree,  and 
that  some  of  it  was  admissible  as  family 
tradition.  The  real  question  involved  was 
not  the  identity  of  two  named  persons,  but 
the  pedigree  of  the  plaintiff.  Identity,  if  in- 
volved at  an,  was  only  inddentally  so.  The 
evidence  was  offered  and  rejected  in  bulk. 
References  in  the  testimony  of  certain  wit- 
nesses to  family  history  appear  to  have  relat- 
ed to  statements  of  William  Hadaway,  the 
Intestate,  whose  administrator  was  the  plain- 
tiff, and  of  his  mother,  and  perhaps  of  his 
children.  The  two  witnesses,  parts  of  whose 
testimony  were  rejected,  were  a  son  of  the 
Intestate  and  a  son-in-law,  who  was  his  ad- 
ministrator, bringing  the  suit    The  evidence 
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was  excluded  as  a  whole,  and,  under  tbe  de- 
cisloD  of  tblB  conrt  above  dted,  most,  If  not 
all,  of  It  was  Inadmissible,  and  a  reversal 
cannot  be  granted  on  that  ground. 

[2]  2.  Exception  was  taken  to  the  grant 
of  a  nonsuit  After  the  evidence  above  men- 
tioned had  been  excluded,  substantially  all 
that  remained  tending  to  make  out  a  prima 
fade  case  was  evidence  that  In  1837  the  state 
granted  the  land  In  dispute  to  "Wilson  Hada- 
way's  orphans  of  Bryant's  district,  Wilkes 
county,  their  heirs  and  assigns  forever"; 
that  WUllam  Hadaway  died  In  1899,  and  the 
platntUI  later  was  appointed  his  administra- 
tor, and  certain  entries  in  a  family  Bible,  and 
testimony  connected  therewith,  which  were 
admitted  without  objection.  In  regard  to 
this  Bible,  John  F.  Hadaway,  a  son  of  Wil- 
liam Hadaway,  who  stated  that  he  was  6t) 
years  old,  testified  as  follows: 

"Ihia  book  that  you  now  present  to  me  Is  a 
Bible,  a  familv  Bible.  It  was  the  family  Bible 
at  the  time  of  my  father's  death ;  this  [identi- 
fying and  referring  to  certain  pages  in  the  book] 
is  tbe  family  history  and  record;  this  was  the 
&mUy  BiUe  prior  to  the  death  of  my  father. 
I  first  saw  this  writing  in  this  Bible.  I  can't 
tell  you  exactly  when — a  good  while  ago.  That 
is  my  fatber^s  family  Bible;  my  sister  has  had 
it;  she  took  it  and  kept  it  with  her;  she  took 
it  in  1889.  I  could  not  tell  you  who  made  these 
entries  in  that  Bible;  I  don't  know  who  made 
them;  my  father  could  not  write.  I  do  not 
know  the  handwriting  in  that  book.  I  don't 
know  when  I  first  saw  this  handwriting  in  this 
book.  I  know  it  is  the  family  record  of  the 
temily.''' 

The  witness  further  testified  that,  to  tbe 
best  of  his  recollection,  he  had  seen  tbe  en- 
tries in  the  Bible  in  relation  to  his  fatber's 
birth  and  marriage  and  the  names  of  the 
children  a  number  of  years  before  the  death 
of  his  father,  perhaps  30  or  40  years.  On  the 
first  page  of  the  Bible,  under  the  head  of 
"Births,"  the  first  entry  was,  "William  Hada- 
way, son  of  Wilson  and  Aley  Hadaway,  was 
bom  November  9,  A.  D.  1812."  The  next  was, 
"Nlcey  C.  Hadaway,  wife  of  William  Hada- 
way, was  born  March  17,  A.  D.  1814."  Then 
followed  entries  relating  to  other  persons,  ap- 
parently children  and  a  second  wife  of  WU- 
llam Hadaway.  The  fSmlly  Bible  did  not 
purport  to  be  that  of  Wilson  Hadaway,  or 
to  contain  entries  in  regard  to  his  birth,  mar- 
riage, or  children.  It  was  the  family  Bible 
of  William  Hadaway,  and  Its  first  entry  re- 
lated to  him  alone.  Assuming  that  it  has 
probative  value  to  show  that  William  Hada- 
way was  tbe  son  of  Wilson  Hadaway,  it  did 
not  abow  that  he  was  the  only  son.  It  went 
no  further  than  to  operate  as  evidence  that 
he  was  one  of  tbe  persons  falling  within  tbe 
description,  "Wilson  Hadaway's  orph's."  In 
order  to  recover,  It  was  incumbent  on  him  to 
show  either  that  he  was  the  only  orphan  of 
William  Hadaway, -so  as  to  be  entitled  to  re- 
cover the  entire  land,  or  bow  many  of  such 
orphans  there  were,  so  as  to  show  what  un- 
divided part  of  the  land  he  owned.  Dupon 
V.  Mclisren,  63  Oa  470  (2). 


Accordingly  tbere  was  no  error  In  grantlnc 
a  nonsuit 

Judgment  affirmed.  All  the  Justices  oon- 
cnr. 


(142  Oa.  20» 

McWILlilAMS  V.  SMITH  et  al.    (No.  497.) 
(Supreme  Court  of  Georgia.     July  27,  1914.) 

(Stillahui  bt  the  Court.) 

1.  CONSTITDTIOKAI,    LAW    (|    24*)— CoNSniC- 

TioNAL  Amendmehts—Adoptiok— Effect. 
"If  an  amendment  to  the  Constitution  has 
been  proposed  by  the  Legislature,  duly  submit- 
ted to  the  voters  of  the  state  for  ratification  or 
rejection,  and  by  them  has  been  ratified,  so  that 
the  amendment  has  become  an  integral  part  of 
the  Constitution;  it  cannot  be  declared  void  on 
the  ground  that  in  some  particular  h  does  not 
accord  with  some  other  provision  of  the  same 
instrument." 

(a)  "The  different  provisions  of  the  Constitu- 
tion should  be  harmonized,  if  practicable.  If 
an  amendment  duly  adopted  necessarily  con- 
flicts with  some  previous  provision,  the  amend- 
ment, being  the  last  expression  of  tbe  sovereign 
will  of  the  people,  wifl  prevail  as  an  implied 
modification  pro  tanto  of  tbe  farmer  provision." 

(Eld.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §|  21-29;  Dec.  Dig.  S  24.*] 

2.  Statutes  rt  76*)— SpgciAi  Laws-Obqan- 

IZATION   OT  COUBT. 

The  act  of  August  20,  1913  (Acts  1913.  p. 
146  et  seq.).  is  not  violative  of  article  1,  { 
4,  par.  1,  of  the  Constitution  of  1877  (Civ. 
Code  1910,  I  6891),  as  being  a  special  law  en- 
acted in  a  case  for  which  provision  had  pre- 
viously been  made  by  an  existing  general  law. 
The  constitutional  amendment  of  19l2  (Acts 
1912,  p.  80),  which  was  adopted  by  the  peo- 
ple, provided  for  the  enactment  of  a  law  cre- 
atmg  a  court  or  courts  or  system  of  courts  in 
cities  of  20,000  or  more  inhabitants. 

[Ed.    Note.-^For   other    cases,    see    Statutes, 
Cent  Dig.  H  77%-78%;   Dec.  IMg.  i  76.*] 
8.  CoNSTiTtJTioNAi.    Law    (|5    229,    283*) — 

CoxiBTS  (J  42*)— Dttb  Pbocess  of  Law— Es- 

TABLIBEMBMT   Or  COUBT. 

■  The  act  of  1913,  above  mentioned,  is  not 
violative  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  whicb  de- 
clares that  no  state  shall  deprive  any  person 
of  life,  liberty,  or  property  without  due  process 
of  law,  or  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  «$  685,  891.  892,  904-006; 
Dec  Dig.  II  229,  283;*  Courts,  Cent  Dig.  {{ 
163-170,  181-1S3;   Dec.  Dig.  |  42.*] 

4.  Counties  ({  153V^*)  —  Fiscai.  Mahaoe- 
MENT— Loaning  Cbedit— Coubts. 

The  act  above  mentioned  is  not  violative 
of  article  7,  {  6,  par.  1,  of  the  Constitution  of 
this  state  (Civ.  Code  1910,  {  6561),  which  pro- 
hibits any  county  from  appropriating  money 
for  or  loaning  its  credit  to  any  corporation, 
company,  association,  or  individual,  except  for 
purely  charitable  purposes. 

[Ed.  Note. — For  other  cases,  see  Counties. 
(3ent  Dig.  §{  221.  222;    Dec  Dig.  J  153%.»1 

5.  Taxation  (|  28*)— Levt  of  Taxes— Legis- 
lative PowEB— Delegation— CouBTS  —  Es- 
tablishment—Jubibdiction. 

Nor  as  a  whole  is  it  violative  of  article  7, 
i  6,  par.  2,  of  the  Constitution  of  this  state 
(Civ.  Code  1910,  {  6562),  which  declares  that 
the  General  Assembly  shall  not  have  power  to 
delegate  to  any  county  the  right  to  levy  a  tax, 
except  for  certain  specified  purposes,  one  of 
which  is  for  expenses  of  courts,  inasmuch  as 
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the  act  establisheB  a  lystem  of  courts  under 
the  constitutional  amendment  of  1912,  keep- 
ing separate  the  section  which  is  within  the 
corporate  limits  of  the  city  of  Atlanta  and  in 
Fulton  county  and  the  section  which  ia  in  such 
corporate  limits  and  in  De  Kalb  county,  and 
provides  for  the  payment  of  the  expenses  of  the 
Fulton  county  section  of  the  court  by  that 
county. 

(a)  Inasmuch  as  the  act  of  1913,  establishing 
the  municipal  court  of  Atlanta,  separating  it 
into  two  sections,  and  authorizing  the  expenses 
of  the  Fulton  county  section  to  be  paid  from 
taxation  in  the  county  of  Fulton,  is  in  its  main 
feature  constitutional,  the  superadding  of  a  ju- 
risdiction to  sit  as  a  court  of  inquiry  in  regard 
to  warrants  charging  criminal  offenses  commit- 
ted elsewhere  than  in  Fulton  county  (should 
it  be  held  to  be  invalid)  is  not  such  an  essential 
part  of  the  act  as  to  render  it  unconstitution- 
al as  a  whole,  or  to  require  the  grant  of  an 
injunction  to  prevent  the  payment  of  the  ex- 
penses of  the  Fulton  county  section  of  such 
court  from  taxation  raised  in  that  coudty. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  60;    Dec  Dig.  |  28.*] 

6.  Statotes  (II  64, 107, 124*)— Validitt— Ti- 
ns. 

The  act  of  1913  is  not  Toid  as  being  in 
violation  of  article  3,  |  7,  par.  8,  of  the  Con- 
stitution of  this  state  (Civ.  Code  1910,  {  6437). 
which  declares  that  no  law. or  ordinance  shall 
paM  which  refers  to  more  than  one  subject- 
matter,  or  contains  matter  different  from  what 
is  expressed  in  the  titie  thereof. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  EHg.  f|  68-66,  121-134,  184-186,  195; 
Dec.  Dig.  II  64,  107,  124.*] 

7.  Statdtkb   (I  64*)— Pabtiai.   iNVALiDlxr— 
EIffect. 

The  present  action  was  brought  by  a  tax- 
payer of  Fulton  county,  residing  outside  of  the 
city  of  AUanta,  for  the  purpose  of  enjoining 
the  payment  of  the  salaries  and  expenses  of  op- 
erating the  court  established  under  the  act  of 
1913.  Attacks  were  made  on  certain  special 
portions  of  that  act  relative  to  procedure.  If 
any  of  them  are  invalid,  it  seems  that  they 
do  not  so  affect  the  rights  of  a  taxpayer,  as 
to  authorize  him  to  enjoin  the  payment  of  the 
expenses  of  the  court  as  a  whole,  and  perhaps 
might  be  eliminated  from  the  act  without  de- 
■troying  it  as  a  whole. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  11  68-66,  195;  Dec  Dig.  |  64.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Snlt  by  D.  H.  McWUliama  against  Shel- 
by Smith,  commissioners,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.    AfDrmed. 

Gober  &  Jackscm,  of  Atlanta,  for  plainttfT 
In  error.  Walter  McElreath,  A.  C.  King,  and 
A.  G.  Powell,  all  of  Atianta,  Edgar  Watklna, 
of  Washington,  D.  C,  and  L.  Z.  Rosser,  of 
Atlanta,  for  defendants  In  error. 

HILL,  J.  The  Legislature  during  the  ses- 
sion of  1912  passed  an  act  proposing  an 
amendment  to  the  Constitution  qf  the  state, 
which  was  approved  by  the  Governor  on 
July  30,  1912,  and  the  proposed  amendment 
was  subsequently  ratified  by  the  people. 
The  amendment  was  as  follows: 

"There  shall  be  in  each  militia  district  one 
justice  of  the  peace  whose  official  term,  except 
when  elected  to  fill  an  unexpired  term,  shall  be 


four  years;  provided,  however,  that  the  Gene»- 
al  Assembly  may,  in  its  discretion,  abolish  jus- 
tice courts  and  the  office  of  justices  of  the 
peace  and  of  notary  public  ex  officio  justices 
of  the  ^eace  in  any  city  of  this  state  having  a 
population  of  over  twenty  thousand,  except  the 
city  of  Savannah,  and  establish  in  lieu  thereof 
such  court  or  courts  or  system  of  courts  as  the 
General  Assembly  may,  in  its  discretion,  deem 
necessary,  conferring  upon  such  new  court,  or 
courts,  or  system  of  courts,  when  so  established, 
the  jurisdiction  as  to  subject-matter  now  exer- 
cised by  justice  courts  and  by  justices  of  the 
peace  and  notaries  public  ex  officio  justices  of 
the  peace,  together  with  such  additional  juris- 
diction, either  as  to  amount  or  subject-matter, 
as  may  be  provided  by  law,  whereof  some  oth- 
er court  has  not  exclusive  jurisdiction  under 
this  Constitution;  together  also  with  such  provi- 
sion as  to  rules  and  procedure,  in  such  courts 
and  as  to  new  trials  and  the  correction  of  er- 
rors in  and  by  said  courts  and  with  such  fur- 
ther provision  for  the  correction  of  errors  by 
the  superior  court  or  Court  of  Appeals,  or  the 
Supreme  Court  as  the  Generol  Assembly  may 
from  time  to  time,  in  its  discretion,  provide  or 
authorise.  Any  court  so  established  shall  not 
be  subject  to  the  rules  of  uniformity  laid  down 
in  paragraph  1  of  section  9  of  article  6  of  the 
Constitution  of  Georgia."    Acts  1912,  p.  30. 

After  the  adoption  of  the  amendment  an 
act  of  the  Legislature,  approved  August  20. 
1913,  was  passed,  creating  the  municipal 
court  of  Atianta.  The  first  section  of  the 
act  was  as  follows: 

"Be  it  enacted  by  the  General  Assembly  of 
the  state  of  Georgia,  and  it  is  hereby  enacted  by 
the  authority  of  the  same,  that  effective  Janu- 
ary first,  1914,  all  justices*  courts  and  the  of- 
fice of  justice  of  the  peace  and  of  notary  pulv 
lic  ex  officio  justice  of  the  peace,  in  the  city  of 
Atianta,  Georgia,  be  and  the  same  are  hereby 
abolished,  and  in  lieu  thereof,  the  municipal 
court  of  Atlanta  is  hereby  created  and  estab- 
lished, with  the  civil  and  criminal  jurisdiction 
hereinafter  provided.  Tlie  territorial  jurisdic- 
tion of  said  court  shall  be  coextensive  with 
the  corporate  limits  of  the  city  of  Atlanta  as 
the  same  now  are,  or  may  hereafter  be,  defined 
by  law;  but  there  shall  be  separate  sections 
of  said  court;  one  section  for  that  part  of  the 
city  of  Atianta  within  the  county  of  Fulton, 
and  one  section  for  that  part  of  said  city  with- 
in the  county  of  De  Kalb."    Acts  1913,  p.  145. 

The  municipal  court  of  Atlanta  was  or^ 
ganized  January,  1914.  On  the  7th  day  of 
January,  1914,  D.  H.  McWilllams  filed  his 
petition  for  injunction  against  the  commis- 
sioners of  roads  and  revenues,  and  H.  L. 
Culberson,  treasurer,  of  Fulton  county,  and 
alleged  that  he  was  a  citizen  and  taxpayer 
of  Fulton  county,  residing  at  East  Point 
outside  the  limits  of  the  city  of  Atlanta; 
that  the  commissioners  of  roads  and  revenues 
have  charge  of  the  fiilancial  affairs  of  Ful- 
ton county,  and  disburse  and  pay  out  the 
county  funds,  and  audit  the  claims  against 
the  county;  that  H.  L.  Culberson  is  the 
county  treasurer,  and  it  is  bis  duty  to  pay 
the  warrants  drawn  by  the  commissioners; 
that  the  salary  lists  and  expenses  of  the 
municipal  court  of  Atianta  entail  and  charge 
a  large  obUgatton  to  be  paid  out  of  taxes  col- 
lected from  the  property  of  the  entire  coun- 
ty of  Fulton,  although  at  least  three-fourths 
of  the  area  of  the  county  U  without  the  lim- 
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its  of  the  city  of  Atlanta ;  that  the  levy  of 
taxes  upon  the  entire  county  of  Fulton,  pro- 
viding for  the  maintenance  of  a  local  court 
for  a  portion  of  the  county,  Is  Inequitable 
and  nnjust,  and  denies  to  plaintiff  and  those 
-cltUsens  outside  of  the  limits  of  the  dty  of 
Atlanta  and  In  Fulton  county  the  equal  pro- 
tection of  the  laws,  and  Is  without  due  pro- 
cess of  law.  The  petition  attacks  the  act 
creating  the  court,  and  the  amendment  to  the 
Constitution,  as  being  In  violation  of  many 
provisions  of  the  state  Constitution,  which 
will  be  later  considered.  The  prayers  were 
to  restrain  the  chairman  dt  the  board  of  com- 
missioners of  roads  and  revenues  from  xp- 
provlng  any  warrant  upon  the  treasurer  of 
the  county  for  claims  for  the  salaries  of  the 
officers  of  the  municipal  court,  and  that  H. 
h.  Culberson,  tieasurer  of  the  connty,  be  en- 
joined and  restrained  from  paying  any  war- 
rant 80  drawn  for  the  salaries  out  of  the 
tonds  of  Fulton  county.  The  court  refused 
the  Injunction,  and  the  plaintiff  excepted. 

[1]  1.  The  amendment  to  the  Constitution, 
whldb  was  passed  by  the  Legislature  at  the 
June,  1912,  session,  and  which  was  approved 
July  30,  1912,  submitted  to  the  people  of 
Georgia  the  question  of  ratlflca^on  of  the 
amendment,  as  follows: 

"For  ratification  of  amendment  to  article  6, 
section  7,  of  the  Constitution,  authorizing  the 
establishment  of  other  courts  in  certain  cities 
in  lien  of  justice  courts,"  and,  /'Against  ratifi- 
cation of  amendment  to  article  6,  section  7, 
of  the  Constitution,  authorizing  the  establish- 
ment of  other  courts  in  certain  cities  In  lien 
of  justice  courts." 

It  Is  Insisted  by  the  plaintiff  in  error  that, 
under  the  terms  of  article  13,  |  1,  par.  1,  of 
the  Constitution  (section  6610  of  the  Civil 
Code),  which  Is  as  follows:  "Any  amendment 
or  amendments  to  this  Constitution  may  be 
proposed  In  the  Senate  or  House  of  Represen- 
tatives, and  If  the  same  shall  be  agreed  to 
hy  two-thirds  of  the  members  elected  to  each 
of  the  two  houses,  such  proposed  amendment 
or  amendments  shall  be  entered  on  their  jour- 
nals, with  the  yeas  and  nays  taken  thereon. 
And  the  General  Assembly  shall  cause  such 
amendment  or  amendments  to  be  published  in 
one  or  more  newspapers  In  each  congressional 
'district,  for  two  months  previous  to  the  time 
of  holding  the  next  general  election,  and 
shall  also  provide  for  a  submission  of  such 
proposed  amendment  or  amendments  to  the 
people  at  said  next  general  election;  and 
If  the  people  shall  ratify  such  amendment  or 
amendments  by  a  majority  of  the  electors 
qualified  to  vote  for  members  of  the  General 
Assembly,  voting  thereon,  such  amendment  or 
amendments  shall  become  a  part  of  this  Con- 
stitution. When  more  than  one  amendment 
la  snbmitted  at  the  same  time,  they  shall  be 
BO  snbmitted  as  to  enable  the  electors  to  vote 
on  each  amendment  separately,"  article  6, 
section  7,  of  the  Constitution  of  the  state  (sec- 
tions 6523,  6524,  and  6625  of  the  avll  Code) 
is  the  only  part  or  portion  of  the  Constitution 
that   was    amended  by    the    constitutional 


amendment,  and  all  the  other  parts  and  por- 
tions of  the  Constitution  were  left  In  full 
force  and  effect  after  the  adoption  of  the 
amendment  In  1912,  and  that  paragraph  1  of 
section  9  of  article  6  of  the  Constitution  (Civ- 
il Code  of  1910,  i  6527),  which  provides  that: 
"The  jurisdiction,  powers,  proceedings,  and 
practice  of  all  courts  or  officers  Invested  with 
Judicial  powers  (except  dty  courts),  of  the 
same  grade  or  class,  ♦  •  •  and  the  force 
and  effect  of  the  process,  judgment,  and  de- 
cree by  such  courts^  severally,  shall  be  uni- 
form. This  uniformity  must  be  established 
by  the  (Seneral  Assembly" — was  not  changed 
or  affected  by  the  adoption  of  the  amendment 
approved  July  30,  1912,  for  the  reason  that 
no  such  quee^on  was  ever  submitted  to  the 
people  of  Greorgla  for  ratification,  and  that 
the  most  that  can  be  claimed  under  the 
amendment  is  that  It  allowed  the  Legislature 
to  abolish  justice  courts  and  the  office  of  jus- 
tice of  the  peace  and  notaries  public  ex  offldo 
justices  of  the  peace,  in  any  dty  of  this  state 
having  a  population  of  over  20,000,  except 
the  dty  of  Savannah,  and  establish  in  lieu 
thereof  such  court  or  courts  or  system  of 
courts  as  the  General  Assembly,  in  its  discre- 
tion, may  deem  necessary,  conferring  upon 
such  new  court  or  courts  or  system  of  courts 
so  established  the  jurisdiction  as  to  the  sub- 
ject-matter now  exerdsed  by  justices'  courts 
and  by  a  justice  of  the  peace,  and  a  notary 
public  ex  offido  justice  of  the  peace.  It  is 
not  insisted  that  the  amendment  to  the  Con- 
stitution was  not  constitutionally  submitted 
to  and  ratified  by  the  people,  and  that  it  is  not 
now  a  part  of  the  Constitution.  The  ques- 
tion for  determination  is  whether  the  amend- 
ment changed  or  affected  paragraph  1,  i  9, 
art  6,  of  the  Constitution  (CivU  Code  of  1910. 
{  6527),  relating  to  uniformity  of  courts,  for 
any  of  the  reasons  urged  by  the  plaintiff 
In  error.  In  the  case  of  Hammond  v.  Clark. 
136  Ga.  313  (10),  314,  71  S.  B.  479,  38  U  R. 
A.  (N.  B.)  77.  it  was  bead: 

"If  an  amendment  to  the  Constitution  has 
been  proposed  by  the  Legislature,  duly  sub- 
mitted to  the  voters  of  the  state  for  ratification 
or  rejection,  and  by  them  has  been  ratified,  so 
that  the  amendment  has  become  an  integral 
part  of  the  Constitution,  it  cannot  be  declared 
void  on  the  ground  that  in  some  particular  it 
does  not  accord  with  some  other  provision  of 
the  same  instrument  The  different  provisions 
of  the  Constitution  should  be  harmonized,  if 
practicable.  If  an  amendment  duly  adopted 
necessarily  confiicts  with  some  previous  provi- 
sion, the  amendment  being  the  last  expression 
of  Uie  sovereign  will  of  the  people,  will  pre- 
vail as  an  implied  modification  pro  tanto  of 
the  former  provision." 

Whether  there  la  an  Inconsistency  between 
the  amendment  adopted  in  1912  and  section 
6627  of  the  Civil  Code  It  Is  not  necessary  now 
to  decide.  But  it  may  be  said  that  the 
amendment  was  evidently  drawn  with  a  view 
to  obviate  the  very  attack  now  being  made 
on  It,  and  the  last  clause  In  it  provides  that 

"Any  court  so  established  shall  not  be  subject 
to  the  rules  of  uniformity  laid  down  in  para- 
graph 1  of  section  9  of  artide  6  of  the  Con- 
stitution of  Georgia." 
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Whether  section  6527  was  amended  or 
changed  by  the  amendment  of  1912  or  not, 
the  amendment  la  the  last  expression  of  the 
sovereign  will  of  the  people;  and,  nnder  the 
rallng  In  the  Hammond  Case,  snpra,  the 
amendment  will  prevail  as  an  Implied  modi- 
fication of  the  former  provision. 

[2]  2.  The  second  section  of  the  act  of  1913, 
together  with  several  other  sections  of  the 
same  act,  is  attacked  as  being  In  violation  of 
paragraph  1,  |  4,  art  1  (Civil  Code  1910,  | 
6391),  which  provides  t&at: 

"Laws  of  a  general  nature  shall  have  uniform 
operation  throughout  the  state,  and  no  special 
law   shall  be  enacted   in    any   case   for  which 

Erovision  haa  been  made  by  an  existing  general 
tw." 

The  second  section  of  the  act  of  1918  is  as 
follows: 

"Be  it  further  enacted  by  tlie  authority  afore- 
said, that  eCFective  January  1.  1914.  the  office 
of  constable  in  the  city  of  Atlanta  be  and  the 
same  is  hereby  abolished." 

It  Is  alleged  that  there  Is  a  general  law 
for  the  election  of  two  constables  in  each 
militia  district  of  the  state,  and  to  abolish  the 
office  of  constable  in  the  militia  districts  of 
the  city  of  AUanta  Is  a  violation  of  the  provi- 
sion of  the  Constitution  above  qnoted,  and 
that  such  law  is  void.  And  it  is  insisted  that 
the  same  objection  is  good  against  section  24 
of  the  act  of  1913,  which  provides  for  the  ap- 
pointment of  marshals  with  the  same  duties 
and  anthorlties  of  constables,  and  section  16 
of  the  act,  which  provides  for  the  payment  of 
salaries  to  the  marshals  out  of  the  county 
treasury.  As  already  pointed  ont  In  the  first 
division  of  this  opinion,  on  the  first  Wednes- 
day In  October,  1912,  the  people  of  the  state 
ratified  an  amendment  to  the  Constitution 
providing  for  the  abolition  of  Justices'  conrts 
and  the  establishing  in  lien  thereof  in  cities 
containing  20,000  or  more  population  (except 
Savannah)  certain  courts  or  system  of  courts. 
As  authorized  by  the  Constitution  as  thna 
amended,  the  Legislature  passed  an  act,  ap- 
proved August  20,  1913  (Acts  1913,  p.  145), 
and  abolished  Justices'  courts  and  the  offices  of 
Justices  of  the  peace  and  notaries  public  ex 
officio  Justices. of  the  peace  in  the  city  of  At- 
lanta, and  created  in  lieu  thereof  the  munic- 
ipal court  of  Atlanta,  and  defined  its  powers, 
duties,  eta  We  do  not  think  that  the  act  of 
1913,  in  BO  far  as  It  abolishes  Justices'  courts 
In  the  city  of  Atianta  and  creates  the  munici- 
pal court  of  Atianta  in  lieu  thereof,  is  In 
conflict  with  the  provisions  of  the  Constitution 
prohibiting  the  passage  of  special  laws  in 
cases  where  there  Is  provision  by  an  existing 
general  law.  The  act  conferring  Jurisdiction 
upon  the  municipal  court  of  Atlanta,  by  virtue 
of  the  authority  of  the  constitutional  amend- 
ment, is  a  general  and  not  a  special  law. 
The  power  to  peas  the  act  aboUehing  the  Jus- 
tice courts  and  creating  the  municipal  court 
was  expressly  conferred  by  the  amendment 
to  the  Constitution.  It  haa  been  held  that 
laws  relating  to  a  constitutional  dty  court 
are  general  and  not  special  laws.  Adair  T. 
EUis,  83  Ga.  464,  467,  10  S.  B.  U7. 


[S]  8.  Does  the  amendment  to  the  Cktnstita- 
tion  and  the  act  of  1913,  as  contended,  vio- 
late the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States?  The  language 
of  that  amendment  Is  aa  follows: 

"All  persons  bom  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  th« 
state  wherein  they  reside.  No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the  priv- 
ileges or  immnnities  of  citizens  of  the  tlnited 
States;  nor  shall  any  state  deprive  any  person 
of  life,  liberty,  or  property,  wiUiont  due  process 
of  law ;  nor  deny  to  any  person  within  its  juria- 
diction  the  equaJ  protection  of  the  laws.'*^ 

It  la  argued  that  the  levy  of  taxes,  under 
the  act  of  1913,  upon  the  entire  county  of 
Fulton,  provides  for  the  supiwrt  of  a  local 
court  for  a  portion  of  Fulton  county,  and 
that  such  levy  is  Inequitable  and  unjust,  and 
denies  to  the  plalntifC  and  those  dtlzens  liv- 
ing outside  the  dty  of  Atlanta  In  Fulton 
county  the  equal  protection  of  tiie  laws,  and 
that  such  levy  would  be  without  due  pro- 
cess of  law.  It  is  also  contended  that  the 
amendment  a.pptovtA  July  80,  1912,  by  which 
the  dty  of  Savannah  is  excepted,  is  also  Id 
violation  of  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States  for  the 
same  reason.  In  Hammond  t.  Clark,  sapia. 
It  was  salcl: 

'^The  Legislature  (in  pursuance  of  an  amend- 
ment of  the  Constitution  of  the  state)  sought  to 
increase  the  salariea  of  judges  of  the  superior 
courts  in  certain  circuits  containing  the  largest 
cities  of  the  state,  and  to  have  the  difference 
between  what  was  paid  to  the  judges  from  the 
state  treasury  and  the  amount  so  fixed  paid 
from  the  treasuries  of  the  respective  counties  in 
which  such  cities  were  located.  The  acts  making 
such  provision  were  declared  by  this  oonrt 
to  be  in  violation  of  the  Constitution.  An 
amendment  to  the  Constitution  was  proposed 
by  the  Legislature,  and  ratified  by  the  people, 
which  changed  the  Constitution  as  to  the  sala- 
ries of  such  judges  for  the  future  and  also 
ratified  the  acts  of  the  Legislature  aa  of  their 
respective  datea" 

This  amendment  was  attacked  by  the  treas- 
urer of  the  county  afTected  by  the  amend- 
ment, on  the  ground  that  It  was  In  vlolaticm 
of  the  fourteenth  amendment  of  the  Constitu- 
tion of  the  United  States,  which  declares  that 
no  state  shall  deprive  any  person  of  property 
without  due  process  of  law,  or  deny  any  per- 
son the  equal  protection  of  the  laws.  It  was 
held  that  the  amendment  was  not  void  aa 
being  In  conflict  with  the  fourteenth  amend- 
ment of  the  Ck>nstitution  of  the  United 
States.  It  Is  undoubtedly  true  that  there 
must  be  some  relation  between  the  purpose 
for  which  the  tax  is  levied  and  the  taxing 
district  See  1  Cooley  on  Taxation  (3d  Ed.) 
249.  There  must  be  between  the  court  and 
the  taxpayer  a  reciprodty  of  duty  and  obli- 
gation. If  the  county  is  the  taxing  district, 
and  the  purpose  of  the  act  is  to  support  a 
purely  munidpal  object  such  for  Instance  as 
the  purchase  and  laying  out  of  a  dty  park, 
there  is  no  proper  relation  between  the  pur- 
pose of  the  tax  and  those  who  live  outside  of 
the  munldpallty.  If  the  munidpal  court  of 
Atlanta  ia  to  be  regarded  as  no  part  of  the 
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state  Judicial  systsm,  but  as  a  purely  mu- 
nicipal project,  thep  persons  or  property  In 
Fulton  county  outside  of  Atlanta  cannot  be 
taxed  for  its  support.  But,  on  the  other 
hand,  if  the  municipal  court  of  Atlanta  is  to 
.  be  regarded  as  a  part  of  the  Judicial  system 
of  the  county  or  state  by  virtue  of  the  con- 
stitutional amendment,  then  the  whole  county 
may  be  taxed  for  its  support,  notwithstanding 
its  Jurisdiction  is  only  within  the  municipal 
limits.  The  superior  and  dty  courts  of  the 
state  are  a  part  of  the  Judicial  system  of  the 
State.  The  city  of  Atlanta  has  such  courts 
within  Its  confines.  We  may  infer  that  the 
Legislature,  acting  upon  the  knowledge  of 
the  existence  of  snch  courts,  and  in  order  to 
give  relief  to  the  crowded  dockets  of  the 
<dty  and  superior  courts,  and  thus  facilitate 
the  trial  of  causes,  established  the  munic- 
ipal court  partly  as  a  relief  of  such  courts. 
Thus  the  Legislature  in  creating  the  munic- 
ipal court  of  Atlanta  conferred  on  that  court 
Jurisdiction  ajs  to  subject-matters  which,  at 
the  time  of  the  adoption  of  the  constitutional 
amendment,  was  exercised  by  the  Justices' 
courts  and  Justices  of  the  peace  under  the 
Ck>nstltntion  and  laws  of  the  state,  and.  In 
"addition,  shall  have  Jurisdiction  to  try  and 
dispose  of  all  dvll  cases  of  whatever  nature, 
*  *  *  concurrent  with  the  superior  courts, 
Including  not  only  such  suits  as  are  begun 
by  petition  and  process  or  summons,  but  also 
all  other  kinds  of  suits  or  proceedings  which 
now  or  hereafter  may  be  in  use  in  the  supe- 
rior courts  of  this  state,  or  the  Justice  courts, 
either  under  the  conunoa  law  or  by  statute, 
Including  among  others,  attachment  and  gar- 
nishment proceedings,  illegalities,  counter  af- 
fidavits to  any  proceedings  from  said  court, 
statutory  awards,  proceedings  against  intrud- 
ers and  tenants  holding  over,  partition  of 
personalty,  trover  and  ball,  distress  war- 
rants and  issues  tiiereon,  foreclosures  of  all 
liens  and  mortgages  on  personal  property, 
possessory  warrants  and  other  like  proceed- 
ings and  processes  wherein  the  principal  sum 
sworn  to,  sued  for  or  claimed  to  be  due,  ex- 
clusive of  Interest,  costs  and  attorney's  fees, 
or  the  value  of  the  property  sued  for  does  not 
exceed  $500.00,  and  of  which  Jurisdiction  is 
not  vested  exclusively  in  other  courts  by  the 
Constitution  of  the  state  of  Oeorgia,  and  ex- 
cept extraordinary  remedies  as  defined  In 
sections  5440  to  5505,  inclusive,  of  the  Code 
of  1910,"  eta  Acts  1918,  p.  158,  i  28.  The 
act  of  1913  provides  for  a  writ  of  error  from 
the  appellate  division  of  the  municipal  court 
to  the  Court .  of  Appeals,-  which  is  a  part  of 
the  Judicial  system  of  the  state.  And  wheth- 
er writ  of  error  from  the  municipal  court'  to 
the  Court  of  Appeals,  or  certiorari  to  the 
superior  court,  which  la  also  a  part  of  the 
Judicial  system  of  the  state,  is  the  remedy  in 
such  cases,  there  is  such  a  relation  between 
the  municipal  court  and  the  courts  which  are 
a  part  of  the  Judicial  system  of  the  state  and 
the  taxpayers  and  taxing  district  of  the  en- 
tire coun^  of  Fulton  that  the  whole  county 


may  be  taxed  for  the  support  of  the  munici- 
pal court  of  Atlanta.  The  outlying  districts 
In  a  county,  particularly  if  sparsely  settled, 
are  exi>osed  to  the  perils  usually  Incident  to 
a  large  dty  within  the  county,  and  are  in 
need  of  police  protection,  and  it  has  been 
held  that  a  county  may  be  compelled  to  ap- 
propriate a  part  of  its  revenue  to  the  special 
needs  of  the  police  board  of  a  city  within  its 
limits,  and  that  an  act  for  that  purpose  is 
liable  to  no  constitutional  objection.  2  Cooley 
on  Taxation  <3d  Ed.)  1297. 

In  his  work  on  Constitutional  Limitations, 
Judge  Cooley  says  (7th  Ed.  p.  678) : 

"Taxes  should  only  be  levied  for  those  pur- 
poses which  properly  constitute  a  public  bur- 
den; but  what  is  public  good  and  what  are 
public  purposes  and  what  does  properly  consti- 
tute a  public  burden  are  questions  which  the 
Legiidature  must  decide  upon  its  own  judgment, 
and  in  respect  to  which  it  is  vested  with  a 
large  discretion,  which  cannot  be  controlled 
by  the  courts,  except,  perhaps,  where  its  ac- 
tion is  clearly  evasive,  and  where,  under  pre- 
tense of  a  lawful  authority,  it  has  assumed 
to  exercise  only  what  is  unlawful.  Where  the 
power  which  is  exercised  is  legislative  in  its 
character,  the  courts  can  enforce  only  those  lim- 
itations which  the  Constitution  imposes  under 
those  implied  restrictions  which,  resting  in  theo- 
ry only,  the  people  have  been  satisfied  to  leave 
to  the  judgment,  patriotism,  and  sense  of  jus- 
tice of  their  representatives. 

In  Mayor,  etc,  of  Athens  v.  Long,  54  6a. 
330,  Judge  McOay  said : 

"The  general  rule  that  it  is  not  competent  for 
the  judiciary  department  of  the  government  to 
interfere  with  the  legislative  department  in  the 
exercise  of  the  taxing  power,  except  in  cases 
where  it  is  attempted  to  violate  the  prohibitions 
of  the  Constitotion,  is  undeniable.  Nor  can  we 
give  our  assent  to  the  proposition,  however 
respectable  the  authority  on  which  it  rests,  that 
the  courts  may  set  up  their  notions  of  equality 
and  fairness,  so  as  to  cpntrol  the  Legislature 
in  its  Judgment,  when  the  Constitution  contains 
no  restriction.  It  is  impossible  that  taxes  shall 
be  absolutely  equal;  and,  if  there  be  no  con- 
stitutional rule,  the  discretion  to  determine  the' 
objects  and  the  mode  of  taxation  must  neces- 
sarily be  left  with  that  branch  of  the  govem- 
ment  to  which  the  people  have  intrusted  the 
power  to  tax." 

The  Legislature  of  1913  in  Its  discretion 
has  authorized  the  payment  of  the  salaries  of 
the  officers  of  the  Fulton  division  of  the  mu- 
nicipal court  of  Atlanta,  upon  warrants  ap- 
proved by  the  chairman  of  the  board  of  com- 
missioners of  roads  and  revenues  of  Ful- 
ton county,  and  drawn  upon  the  county  treas-- 
urer  of  said  county.  We  think  that  there  is 
such  a  relation  between  the  district  outside 
the  dty  of  Atlanta  and  the  munldpal  court 
established  within  the  dty  of  Atlanta  as  that 
it  cannot  be  held  that  the  provision  of  the 
Constitution  said  to  be  offended  has  been 
violated  by  the  act  of  1913. 

[4]  4.  The  plaintiff  in  error  Insists  that  the 
act  of  August  20,  1913,  creating  the  munici- 
pal court  of  Atlanta,  and  providing  that  the 
salaries  of  the  judges,  marsbais,  and  clerk.s  of 
the  court  are  taxed  against  the  county  of  Ful- 
ton, and  that  this  charge  is  upon  all  the  tax- 
able property  of  the  county  of  Fulton,  Is  In 
violation  of  paragraph  1,  {  8,  art  7,  of  the 
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Gonstltntlon;  that  the  courts  of  justices  of 
the  peace  and  notaries  public  who  are  ex 
officio  Justices  of  the  peace  of  the  remainder 
of  Fulton  county  outside  of  the  limits  of  the 
dty  of  Atlanta  collect  their  pay  and  get  their 
remuneration  as  such  oflScera  from  their 
costs  and  fees  and  charges  prescribed  by  the 
general  laws  of  Georgia;  that  the  payment 
of  the  salaries  and  expenses  of  the  municipal 
court  of  Atlanta  is  for  and  In  behalf  of  the 
municipal  corporation  of  Atlanta  only,  and 
that  the  residents  and  Inhabitants  of  the  dty 
of  Atlanta  are  benefited  thereby,  and  that 
for  this  reason  the  act  of  August  20,  1913, 
establishing  the  municipal  court  of  Atlanta, 
in  80  far  as  It  attempts  to  place  the  salary 
and  expense  accounts  upon  the  county  of 
Fulton,  is  In  violation  of  paragraph  1,  {  6, 
art  7,  of  the  Constitution  of  the  state  of 
Georgia,  which  is  embraced  In  section  6561 
of  the  Civil  Code,  and  which  Is  as  follows : 

'^The  General  Assembly  shall  not  anthoriza 
any  county,  municipal  corporation,  or  political 
dlyiaion  of  the  state  to  become  a  stoclsholder  in 
any  company,  corporation,  or  association,  or  to 
appropriate  money  for  or  to  loan  its  credit 
to  any  corporation,  company,  association,  insti- 
tution, or  individual,  except  for  purely  char- 
itabl*  purposes." 

The  act  of  1913  does  not  come  within  the 
prohibition  of  article  7,  t  6,  par.  1,  of  the 
Constitution  above  quoted  (Civil  Code  of 
1910,  I  6561). 

[E]  6.  It  was  contended  that  the  act  of 
1913  was  violative  of  article  7,  |  6,  par.  2,  of 
the  state  Constitution  (avU  Code  of  1910,  { 
6661),  which  provides  that  the  General  As- 
sembly shall  not  have  power  to  delegate  to 
any  county  the  right  to  levy  a  tax,  except  for 
certain  purposes,  one  of  which  Is  "expense  of 
courts,"  on  the  ground  that  the  municipal 
court  was  not  a  county  court  of  Fulton  coun- 
ty or  one  for  the  exiienses  of  which  county 
taxation  could  be  levied,  and  on  the  ground 
that  section  35(b)  of  that  act  authorized  the 
Fulton  county  section  of  the  municipal  court 
to  hold  courts  of  inquiry  under  warrants 
charging  offenses  to  have  been  committed 
elsewhere  than  In  the  county  of  Fulton.  The 
general  legislative  scheme,  as  appears  from 
the  act  of  1913,  was  to  create  a  municipal 
.court  for  the  dty  of  Atlanta,  with  two  sec- 
tions, one  within  the  dty  of  Atlanta  in  BMl- 
tOD  county,  and  one  within  the  dty  of  Atlan- 
ta in  De  Kalb  county.  The  constitutional 
amendment  of  1912  made  no  provision  for 
the  payment  of  the  expenses  of  the  court 
therdn  provided  for.  The  act  of  1913  sought 
to  provide  for  the  expenses  of  the  De  Kalb 
section  by  authorizing  the  officers  of  that 
section  to  be  compensated  by  collecting  the 
fees  allowed  by  law  to  Justices  of  the  peace 
and  constables  prior  to  the  adoption  of  the 
amendment  to  the  CJonstltution  and  the  tM. 
of  1918.  It  will  be  borne  in  mind  that  the 
munidpal  court  of  Atlanta  has  no  Jurisdiction 
over  purely  municipal  aCCairs.  It  is  a  court, 
vrltb  Increased  JurlsdlcUon,  aobstituted  by 


constitutional  authority  for  Justices'  courts 
within  dties  having  a  population  of  20,000 
and  over  (except  Savannah);  and  Justices' 
courts  are  constitutional  courts  forming  a 
part  of  the  Judicial  system  of  the  state,  and 
the  expenses  of  them  are  sustained  in  part 
by  fees  and  in  part  by  taxes  collected  from 
the  dtlzens  of  the  counties  on  property  with- 
in those  counties.  Thus,  in  addition  to  the 
fees  authorized  by  law  to  be  collected  by  the 
officers  of  those  courts,  the  county  authorities 
having  charge  of  county  revenues  are  au- 
thorized, upon  recommendation  of  the  grand 
Jury,  to  erect  suitable  courthouses  in  the 
militia  districts  of  the  state  and  levy  a  tax 
for  that  purpose.  Cilvil  Code  1910,  {  4706. 
The  same  authorities  are  also  authorized  to 
provide,  at  the  expense  of  the  counties,  dock- 
ets and  indexes  at  cost  for  Justices  of  the 
peace  and  notaries  pnblic  ex  officio  Justices 
of  the  peace.  OMl  Ode,  i  4708.  As  already 
pointed  out,  the  C!onstitutlon  authorizes  the 
counties  to  levy  a  tax  for  the  "support  of 
courts,"  and  the  munidpal  court  of  Atlanta 
was  substituted  for  a  portion  of  the  courts 
which  were  formerly  a  part  of  the  Judidal 
system  of  courts,  and  was  thus  itself,  by  the 
Legislature,  established  as  a  part  of  the  Ju- 
dicial system  of  courts.  But  this  does  not 
authorize  the  levying  of  taxes  on  a  dtizen  of 
one  county  for  the  support  of  a  court  in  an- 
other county,  in  the  absence  of  some  provi- 
sion in  the  Constitution  for  that  purpose.  It 
does  not  appear  that  any  authority  was 
granted,  or  effort  made,  to  levy  and  collect 
taxes  in  De  Kalb  county  for  the  suntort  of 
the  De  Kalb  section  of  the  municipal  court, 
or  for  the  support  of  the  Fulton  section  ex- 
ercising Jurisdiction  in  De  Kalb  county  with- 
in, the  munidpal  limits  of  Atlanta. 

We  do  not  consider  of  any  importance  the 
argument  that  the  court  may  or  may  not  be 
self-sustaining  In  a  finandal  way.  Ck>nrt8 
of  Justice  are  not  created  for  financial  gain. 
They  are  a  necessary  branch  of  government 
for  the  protection  of  life,  liberty,  and  proi>er- 
ty;  and  the  fact  that  a  court  may  not,  by 
fines  and  forfeitures,  receive  enough  money 
from  delinquents  to  pay  the  current  expens- 
es of  the  court  and  its  officers  is  no  argu- 
ment in  favor  of  declaring  the  act  creating 
the  court  void.  Mere  cost  cannot  be  con- 
sidered in  the  administration  of  Justice.  All 
forms  of  government  for  the  protection  of 
sodety  are  expensive,  and  the  burden  of 
maintaining  them  may  be  upon  the  dtizen 
and  his  property  by  taxation.  It  is  true  that 
courts  should  be  conducted  as  economically 
as  may  be  consistent  with  the  proper  en- 
forcement of  the  law.  The  levy  and  collec- 
tion of  taxes  are  necessary  to  the  mainte- 
nance of  courts,  and  the  Legislature  elected 
by  the  people  is  invested  with  the  discretion 
to  levy  taxes  and  appropriate  money  within 
the  limitations  imposed  by  the  Constitution, 
and  has  the  power  to  pass  laws  for  the  pur- 
pose of  creating  and  maintaining  the  courts. 
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And  the  courts  will  not  Interfere  with  the 
ezerdse  of  the  taxing  power,  onless  It  tIo- 
latea  some  provision  of  the  Constitution  ox 
the  laws  of  the'  state. 

The  other  g^round  of  attack  made  apon  the 
act  of  1913,  under  the  section  of  the  Constl- 
tation  above  cited.  Is  because  of  the  Inclu- 
sion In  that  act  of  section  36(b)  In  reference 
to  holding  courts  of  Inquiry.  That  section 
Is  somewhat  complicated  and  not  altogether 
clear.  But  If  it  undertakes  to  add  to  the  le- 
gitimate Jurisdiction  of  the  Fulton  county  sec- 
tion of  the  municipal  court  a  further  Juris- 
diction which  cannot  be  constitutionally  sus- 
tained, this  is  a  mere  Incident,  and  should 
not  operate  to  invalidate  the  entire  act.  We 
have  seen  that  the  court  or  system  In  Its 
general  characteristics  Is  constitutional,  and 
that  the  Fulton  county  section  is  so  separated 
from  that  in  De  Kalb  county  that  it  can  be 
legitimately  supported  by  taxes  levied  In 
Fnlton  county.  If,  therefore,  In  Its  main  and 
essential  features  we  have  a  court  created  by 
an  act  of  Legislature  In  pursuance  of  the  con- 
stltutlonal  amendment  of  1912,  the  expenses 
of  which  can  legitimately  be  paid  by  taxes  in 
Fnlton  county  levied  toe  the  expenses  of 
courts  (so  far  as  the  Fulton  county  section  Is 
concerned),  and  If  the  Legislature  has  sought 
to  superadd  to  this  lawfully  established  court 
a  Jurisdiction  to  try  certaUi  cases  as  a  court 
of  inquiry  which  cannot  be  legitimately  so 
tried,  this  particular  feature  of  the  act  may 
be  declared  Invalid,  If  the  question  is  properly 
made,  without  destroying  the  act  as  a  whole 
or  destroying  the  coort  as  a  whole  because 
of  snch  superadded  feature. 

[II  6.  It  U  contended  that  the  act  of  1913 
violates  the  provisions  of  the  Gonstltatlon 
(ClvU  C!ode,  I  6437),  which  declares  that  no 
law  or  ordinance  shall  pass  which  refers  to 
more  than  one  subject-matter,  or  contains 
matter  different  from  what  is  expressed  In 
the  title  thereof.  The  act  does  not  contain 
matter  different  from  what  Is  expressed  in 
the  title.  The  title  of  the  act  Is  as  follows : 
"ATI  act  to  carry  into  effect  In  the  city  of  At- 
lanta the  provisions  of  the  amendment  to  para- 
graph 1,  of  section  7,  of  article  6  of  the  Con- 
stitution of  the  state  of  Georgia,  ratified  Octo- 
ber 2d,  1912,  relating  to  the  abolition  of  Jus- 
tice courts  and  the  office  of  Jostice  of  the  peace 
and  of  notary  public  ex  officio  Justice  of  the 
peace,  in  certain  cities  and  the  establishment 
bi  lieu  thereof  of  such  court  or  courts,  or  aye- 
tem  of  courts,  as  the  General  Assembly  may 
deem  necessary:  and  in  pursuance  thereof,  to 
alwUsh  all  Justice  courts  and  the  office  of  Jus- 
tice of  the  peace  in  the  city  of  Atlanta,  Georgia. 
and  to  establish  in  lieu  thereof  the  municipal 
court  of  Atlanta,  in  the  city  of  Atlanta ;  to  de- 
fine its  Jurisdiction  and  powers;  to  provide  for 
the  appointment,  qualifications,  duties,  powers, 
and  compensation  of  the  judges  and  other  offi- 
cers thereof;  to  provide  for  pleading  and  prac- 
tice and  rules  of  procedure  and  new  trials  there- 
fat  and  appeals  and  writs  of  error  therefrom; 
to  abolish  the  office  of  constable  in  said  city; 
to  provide  for  separate  sections  of  said  court; 
to  define  the  territorial  Jurisdiction  of  eacli 
section,  and  the  Jurisdiction  of  said  sections 
as  to  amount  and  subject-matter ;  and  for  other 
purposes." 


It  Is  contended  that  the  title  to  the  act, 
pnri>orting  to  establish  a  municipal  coort 
for  the  city  of  Atlanta,  establishes  a  court 
for  that  part  of  Atlanta  in  the  county  of 
De  Kalb,  with  different  powers  and  Jurisdic- 
tion, and  entirely  independent  of,  the  mu- 
nicipal court  of  Atlanta,  and  with  different 
qualifications  of  the  Judges  of  the  court,  etc., 
and  that  the  act  established  two  entirely  dif- 
ferent and  independent  courts,  and  therefore 
is  unconstitutional  and  void.  The  whole 
scheme  and  purpose  of  the  act  is  to  establish 
a  municipal  court  within  ^e  dty  of  Atlanta, 
and  that  is  what  the  act  purports  to  do.  The 
fact  that  the  conrt  so  created  has  Jurisdic- 
tion in  territory  in  De  Kalb  county  within  the 
dty  of  Atlanta,  or  that  the  Jurisdiction  of 
the  division  of  the  court  in  De  Kalb  county 
is  different  from  that  in  B\ilton,  does  not 
make  the  act  void  for  the  reason  that  the 
act  contains  matter  different  from  that  ex- 
pressed in  the  title,  or  for  the  reason  that 
the  qualiflcatlona  of  the  Judges  in  the  De 
'Kalb  division  of  the  court  are  different  from 
those  in  the  Fulton  division.  The  amendment 
to  the  Constitution  conferred  on  the  Legis- 
lature the  power  to  establish,  instead  of  the 
abolished  Justices'  courts,  "such  court,  or 
courts,  or  system  of  courts  as  the  General  As- 
sembly," in  its  discretion,  "may  deem  necessa- 
ry." Acts  1912,  p.  30.  See  Mayor  v.  Hughes, 
110  Ga.  795,  36  S.  B.  247;  Richardson  r. 
Macon,  132  Ga.  122,  63  S.  E.  790;  Clark  v. 
Black,  136  Ga.  812,  72  S.  JB.  251.  The  one 
subject-matter  in  the  title  of  the  act  of  1913 
was  the  abolition  of  Justices'  courts,  and  the 
ofilce  of  Justice  of  the  peace  and  notaries 
public  ex  offldo  Justice  of  the  peace,  tn  the 
city  of  Atlanta,  and  the  establishment  of  a 
munldpal  court  In  lieu  thereof  in  those  mili- 
tia districts  lying  within  the  dty  of  Atlanta. 
While  the  act  is  an  extensive  one,  and  goes 
into  many  details  in  order  to  carry  out  its 
purposes,  the  matter  In  the  body  of  the  act 
corresponds  with  the  purposes  stated  in  the 
title. 

[7]  7.  The  petitioner  in  this  case  was  a 
taxpayer  residing  in  Fnlton  county  outside 
of  the  dty  of  Atlanta.  The  purpose  of  the 
suit  was  to  enjoin  the  payment  of  the  sala- 
ries of  the  officers  of  the  municipal  court  of 
Atlanta,  and  the  payment  of  the  expenses  of 
operating  the  court  under  the  act  of  1913. 
Certain  portions  of  the  act  were  attacked 
relatively  to  the  method  of  procedure  in  the 
municipal  court  of  Atlanta.  Even  If  any  of 
these  provisions  are  Invalid,  they  do  not  so 
affect  the  rights  of  a  taxpayer  living  outside 
the  limits  of  the  municipality  in  which  the 
court  Is  situated  as  to  authorize  him^  to  en- 
join the  payment  of  the  expenses  'of  the 
court  as  a  whole.  If  some  portions  of  the 
act  relating  to  the  court's  procedure  are  in- 
valid, this  would  not  destroy  the  act  as  a 
whole. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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VAUGHN  ▼.  BOYD,     (No.  47L) 
(Sopi^me  Coort  ot  Georgia.     July  28,  1914.) 

(Svllaliu  by  tfi«  Oourt.) 

Pbocess  (S  119*)— Sbbvicb— Exemptionb. 

Where  an  attachment  returnable  to  a  supe- 
rior court  of  this  state  wag  levied  on  certain 
certificates  of  stock  in  a  corporation  chartered 
in  Florida,  and  the  defendant,  who  was  a  resi- 
dent of  Florida,  came  into  this  state  and  went 
to  the  county  seat,  where  the  court  to  which 
the  attachment  was  returnable  was  in  session 
(but  the  attachment  was  not  subject  to  trial 
at  that  term  of  coArt),  and  consulted  with  at- 
torneys and  caused  to  be  prepared  and  filed  a 
plea  to  the  juriadiction,  contesting  the  rieht 
to  levy  on  shares  of  stock  in  a  foreign  corpora- 
tion, he  was  not  exempt,  before  returning  home, 
from  being  served  with  a  notice  of  the  pendency 
of  the  attachment,  so  as  to  authorize  the  case 
to  proceed  as  a  common-law  action,  whether  the 
levy  should  be  dismissed  or  not  in  accordance 
with  Civ.  Code  1910,  {  6103. 

[Ed.  Note. — ^For  other  cases,  see  Process,  Cent. 
Dig.  IS  148,  149;   Dec  Dig.  |  119.*] 

Error  from  Stiperior  Gonrt,  Decatur  Ck>iui- 
ty;    Frank  Park,  Judge. 

Action  by  O.  H.  Boyd  against  J.  A.  Vaughn. 
Judgment  for  plaintiff,  and  defendant  brings 
,  error.    Affirmed. 

On  AprU  11,  1912,  O.  H.  Boyd,  sued  out 
a  writ  ot  attachment  against  J.  A.  Vaughn, 
on  the  ground  of  nonresidence,  returnable  to 
the  superior  court  of  Decatur  county,  which 
met  on  the  second  Monday  In  May.  The  case 
was  not  ripe  for  trial  before  the  second  term 
of  court,  and  the  plaintiff  had  the  entire  first 
term  within  which  to  file  his  declaration  In 
attachment  The  writ  was  levied  upon  four 
certificates  of  stock  in  a  certain  corporation. 
The  defendant,  who  was  a  resident  of  Flori- 
da, went  to  Decatur  county  for  the  purpose 
of  consulting  attorneys  and  preparing  and 
making  a  defense  to  the  attachment  proceed- 
ings, as  testified  to  by  Urn.  The  attorneys 
prepared  for  him  a  plea  to  the  Jurisdiction, 
on  the  ground  that  the  corporation  was  a  Flor- 
ida corporation,  and  that  the  certificates  of 
stock  in  It  were  not  subject  to  levy  by  pro- 
cess of  attachment  in  Georgia.  He  signed 
the  affidavit  attached  to  the  plea  in  the  court- 
room, while  court  was  in  session.  Before  he 
could  finish  the  business  for  wtiich  he  came 
and  return  to  Florida,  he  was  served  by  the 
sheriff  with  a  notice  of  the  attachment  suit, 
which,  under  the  statute  of  this  state  (Civil 
Code  1910,  i  5103),  authorized  the  case  to 
proceed  as  a  common-law  action,  whether  the 
levy  of  the  attachment  should  be  dismissed 
or  not.  He  thereupon  filed  a  motion  in  which 
he  attacked  the  service  thus  made  upon  him, 
and  mbved  to  set  it  aside  and  have  it  declar- 
ed void.  A  rule  nisi  was  Issued,  and  upon 
the  return  thereof  evidence  was  introduced 
before  the  Jury.  The  court  overruled  a  mo- 
tion to  direct  a  verdict  in  favor  of  the  mov- 
ant and  to  dismiss  the  case,  and  directed  a 
verdict  against  the  movant    He  excepted. 


M.  E.  O'Neal,  of  Bainbridge,  and  Pope  & 
Bennet,  of  Albany,  for  plaintiff  in  error.  T. 
8.  Hawes,  of  Bainbridge^  and  Uttle,  Powell, 
Hooper  &  Goldstein,  of  Atlanta,  for  defend- 
ant in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  Outside  of  this  state,  it  is  establish 
ed  by  the  great  weight  of  authority  that  a 
nonresident  suitor,  going  into  a  state  for  the 
sole  purpose  of  attending  the  trial  of  hia 
case,  is  privileged  from  the  service  of  clvU 
process  while  coming  to,  returning  from,  and 
attending  upon,  the  court  for  the  purpose  ot 
such  trial  Ot  course,  this  means  a  reason- 
able opportunity  to  come  and  go,  and  would 
not  authorize  a  party  to  linger  indefinitely 
and  still  claim  Immunity.  In  Andrews  v. 
Lembeck,  46  Ohio  St  40, 18  N.  B.  483,  16  Am. 
St  Hep.  547,  it  was  said: 

"The  question  is  one  which  profoundly  con- 
cerns the  free  and  unhampered  administration 
of  justice  in  the  courts.  That  snitora  should 
feel  free  and  safe  at  all  times  to  attend,  with- 
in any  jurisdiction  outside  of  their  own,  upon 
judicial  proceedings  in  which  they  are  concern- 
ed, and  which  require  their  presence,  without 
incurring  the  liability  of  being  Itept  up  and 
held  to  answer  to  some  other  adverse  judicial 
proceeding  against  them,  is  so  far  a  rule  of 
public  policy  that  it  has  received  almost  uni- 
versal recognition  wherever  the  common  law  is 
known  and  administered." 

(}ne  contentton  fWt  up  In  that  case  was 
that  the  provisions  of  the  Ohio  Coder  making 
certain  exemptions  were  exhaustive,  but  this 
was  overruled.  The  rale  is  firmly  fixed  in 
the  decisions  of  the  federal  courts.  In  Nich- 
ols T.  Horton  (a  O.)  14  Fed.  880v  Jndgo 
Shiras  said: 

"Experience,  however,  has  shown  that  in  or- 
der that  causes  may  be  fully  beard,  and  the  or- 
derly' administration  of  justice  may  be  assur- 
ed, it  is  necessary  that  parties,  witnesses,  and 
jurors  shall  be  protected  against  service  of 
process  in  civil  actions  while  they  are  in  good 
faith  in  attendance  upon  the  trial  of  causes. 
If  parties  or  witnesses  are  liable  to  be  sued 
when  in  attendance  upon  the  court  in  which  the 
cause  with  which  they  are  connected  is  pend- 
ing, and  by  reason  thereof  they  may  be  com- 
pelled to  appear  and  answer  in  a  fordgn  tri- 
bunal, or  in  one  different  and  tar  distabt  from 
that  wherein  they  could  alone  have  been  sued 
had  they  not  been  in  attendance  bpon  the 
court  the  fear  thereof  might  well  deter  them 
from  attending  at  the  place  of  trial;  and,  if 
they  were  beyond  the  reach  of  a  Bubpc3na,  a 
party  might  as  a  consequence,  be  deprived  of 
the  personal  presence  and  testimony  of  witness- 
es whose  absence  would  be  fatal  to  bis  cause." 

See  note  to  Worth  v.  Norton,- 76  Am.  St  Rep. 
524,  536,  536  (56  S.  C.  56,  33  S.  E.  792,  45 
L.  R.  A.  563);   32  Cyc.  492  (6). 

In  Palmer  v.  Rowan,  21  Neb.  452,  32  N.  W. 
210,  69  Am.  Rep.  844,  the  subject  was  con- 
sidered at  length,  and  numerous'  authorities 
were  reviewed.  It  was  said  that  at  common 
law,  parties  and  witnesses  attending  in  good 
falUi  upon  any  legal  tribunal  were  privileged 
from  arrest  on  dvil  process  during  their  at- 
tendance and  for  a  reasonable  time  in  going 
and  returning;    that  in  some  of  the  earlier 
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cases  in  this  conntry  It  was  held  that  the 
privilege  of  suitors  and  witnesses  extended 
no  further  than  exemption  from  arrest,  and 
that  service  by  summons  was  legal,  and, 
where  an  arrest  was  made,  common  ball 
nuist  be  filed  or  a  general  appearance  entered, 
but  that  the  tendency  of  jhe  courts  has  been 
to  afford  full  protection  to  suitors  and  wit- 
nesses from  all  forms  of  process  of  a  dril 
nature  during  their  attendance  before  any 
Judicial  tribunal,  and  for  a  reasonable  time 
In  going  and  returning.  See,  also,  Powers  ▼. 
Arlcadelpbia  Lumber  Co.,  61  Ark.  507,  S3  B. 
W.  842,  54  Am.  St.  Bep.  276. 

We  now  turn  to  the  decisions  in  this  state. 

In  Marshall  v.  Carhart,  20  Ga.  410,  a  person 
was  arrested  under  a  ca.  sa.  in  a  dvil  action, 
and  gave  bail.  Afterward  he  was  arrested  at 
the  suit  of  another  person,  and  again  gave 
iMdl.  He  was  then  summoned  as  a  witness  in 
a  case.  While  attending  court  as  a  witness  in 
that  case  and  as  a  party  In  the  latter  of  the 
two  bail  cases,  his  hail  in  the  first  case  sur- 
rendered him.  That  case  had  then  gone  to 
Judgment,  and  a  ca.  sa.  from  it  was  In  the 
hands  of  the  sheriff.  The  sheriff  held  him 
under  ca.  sa.,  and  he  gave  bond  to  take  the 
t)eneflt  of  the  Honest  Debtor's  Act,  and  was 
discharged.  He  then  moved  to  set  aside  this 
bond,  and  to  be  discharged  from  arrest,  on 
the  ground  that  when  arrested  he  was  at- 
tending the  court  as  a  witness  and  as  a  party. 
The  court  overruled  the  motion,  and  this 
Judgment  was  affirmed  on  the  ground  that 
the  plaintiff  In  error  was  first  taken  Into 
custody  before  he  went  to  attend  court,  and 
that  in  contemplation  of  law  he  remained  In 
the  custody  of  the  sheriff  or  of  his  bail  con- 
tinuously, so  that  It  did  not  make  a  case  of 
originally  arresting  one  under  dvU  process 
while  attending  upon  the  court  a^  a'  party  or 
a  witness. 

In  Henegar  v.  Bpangler,  29  Ga.  217  (decided 
In  1859),  it  was  held  that  suitors  are  exempt 
from  arrest  under  civil  process  while  going 
to,  attending  on,  or  returning  from,  court. 
In  the  opinion  Lumpkin  J.,  said : 

"The  common-law  rule  is  recognized  by  the 
presiding  judge  that  ordinarily  the  law  exempts 
a  party  from  arrest  while  going  to,  attending 
on,  and  returning  from,  conrt  But  be  con- 
sidered that  the  circumstances  of  this  case  were 
peculiar,  and  justified  a  departure  from  the 
usual  practice.  These  litigants  were  citizens 
of  Tennessee;  they  met  in  Georgia,  each  sued 
out  bail  process  against  the  other.  Henogar 
succeeded  in  having  Spangler  arrested  in  vaca- 
tion, and  the  judge  thought  it  but  just  that 
Spangler  might  have  Henegar  arrested  during 
the  term,  where  he  was  in  attendance  as  a  suit- 
or. However  right  the  thing  was  in  itself,  and 
I  agree  with  Judge  Crook  that  it  was  so,  still, 
inasmuch  as  the  law,  as  it  stands,  makes  no  such 
distinction,  the  exception  will  have  to  be  graft- 
ed upon  the  common-law  principle,  by  the  Leg- 
islature and  not  by  the  courts. 

In  Thornton  v.  American  Writing  Machine 
Co.,  83  Ga.  288,  9  S.  E.  679,  20  Am.  St  Rep. 
320,  It  was  said: 

"It  seems  that  a  suitor  or  witness  in  at- 
tendance upon  the  trial  of  any  case  in  court 
is  exempt  from  service  of  any  writ  or  summons 
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'  while  so  attending,  and  in  going  to  or  return* 
ing  from  the  court.  But  where  so  served,  he 
should  move  to  set  aside  the  service,  or  elae 
file  a  plea  in  abatement,  or  perhaps  a  plea  to 
the  jurisdiction,  and  insist  upon  his  privilege. 
The  service  of  the  process  was  not  void,  but 
voidable  upon  proper  action  in  proper  tline  by 
the  person  served. 

This  was  not  a  direct  ruling,  but  authori- 
ties were  cited  in  support  of  the  statement. 

In  Fidelity  &  Casualty  Co.  v.  Everett,  97 
Ga.  787,  25  S.  B.  734,  It  was  held,  where  a 
nonresident  attended  a  court  in  this  state 
for  the  sole  purpose  of  testifying  as  a  witness 
for  the  state  in  a  criminal  case  that  he  was 
exempt  from  service  of  process  against  a  cor- 
poration of  which  he  was  the  agent.  That 
was  a  case  of  a  witness;  but  the  decision 
recognized  the  exemption  as  extending  be- 
yond mere  freedom  from  arrest  under  dvll 
process,  and  that  the  statement,  that  in  the 
Code  (now  section  5854)  as  to  freedom  of  a 
witness  from  arrest  under  dvll  process,  was 
not  exhaustive.  Perhaps  the  difference  In 
the  method  of  getting  a  defendant  before  the 
court  at  common  law  and  under  modem  prac- 
tice may  have  had  some  effect  on  the  lan- 
guage employed  at  different  times. 

In  King  T.  Phillips,  70  Ga.  400,  a  person 
was  sued  and  served  in  Georgia,  and  Judg- 
ment was  rendered  against  him.  AfterVard  a 
motion  to  set  aside  the  judgment  was  made, 
on  the  ground  that  the  suit  was  brought  and 
service  was  perfected  whUe  he  was  In  at- 
tendance upon  court,  under  a  requisition 
from  the  Governor  of  Georgia  on  the  Govern- 
or of  Florida,  by  virtue  of  which  he  was 
forced  to  return  to  Georgia  for  trial,  and 
that  he  did  not  appear  and  plead  to  the  merits 
or  authorize  any  one  to  do  so  for  him.  It 
was  declared  that  the  allegations  of  this 
motion  were  not  sustained  by  showing  mere- 
ly the  requisition  and  arrest  in  Florida,  with- 
out any  custody  of  him  by  any  officer  of  this 
state,  and  that  his  presence  would  be  pre- 
sumeid  to  have  been  voluntary,  in  the  absence 
of  proof  to  the  contrary.  It  was  further 
said: 

"Having  been  served,  he  should  not  have 
neglected  the  defenses  which  the  law  gave  him, 
until  after  final  judgment  had  been  rendered, 
and^then  move  to  set  the  same  aside." 

It  was  accordingly  held  that,  having  failed 
to  object  to  the  Jurisdiction  imtil  after  Judg- 
ment, he  was  concluded  thereby.  This  ded- 
slon  was  dted  In  the  case  of  lliornton  v. 
American  Writing 'Machine  Co.,  supra,  on  the 
subject  of  'delaying  to  raise  the  point  until 
after  judgment 

In  Rogers  ▼.  Rogers,  138  Ga.  803,  76  8.  E. 
48,  It  was  held  that  a  nonresident  of  the 
state,  voluntarily  attending  upon  a  dty 
court  to  answer  to  an  accusation  for  a  mis- 
demeanor against  him,  la  not  privileged  from 
arrest  under  dvU  process,  nor  exempt  from 
service  of  dvll  process  upon  him.  In  the 
opinion  it  was  said  that  a  witness  in  attend- 
ance upon  the  trial  of  any  case  Is  privileged 
from  arrest  under  any  dvll  process;  and 
Civil  Code  1910.  I  6854,  was  dted.  which 
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contains  that  declaration.  It  was  also  said 
that  tbls  privilege  la  limited  to  witnesses, 
and  does  not  apply  to  a  defendant  in  a  crim- 
inal case,  who  cannot  be  a  witness  in  his 
own  behalf  under  the  laws  of  this  state.  It 
is  to  be  noted,  however,  that  the  protection 
of  a  witness  from  arrest  on  any  cMl  process 
(now  contained  in  the  code  section  above 
cited;  was  Included  in  the  act  of  1799  (Cobb's 
Digest,  463),  and  was  in  existence  at  the 
time  when  the  decisions  in  Henegar  v.  Span- 
gler  and  other  cases  at>ove  cited  were  ren- 
dered. The  Henegar  decision  also  dealt  with 
the  exemption  of  a  party  at  a  time  when  he 
could  not,  under  the  law,  testify.  We  need 
not  stop  to  discuss  whether  the  decision  in 
Bogers  v.  Rogers  can  be  reconciled  with  for- 
mer decisions,  or  whether  the  distinction 
there  drawn,  on  the  ground  that  the  defend- 
ant In  a  criminal  case  cannot,  under  the 
laws  of  this  state,  testify  In  his  own  case, 
was  well  grronnded,  or  whether  the  rule  of 
exemption  of  parties  from  service  applies 
to  criminal  cases  as  well  as  those  of  a  dvil 
character. 

While  the  rule  announced  by  courts  gen- 
erally as  to  exemption  from  service  of  dvil 
process  of  a  foreign  party  or  witness  In  at- 
tendance upon  the  trial  of  a  case  Is  based 
upon  the  principle  of  allowinj;  a  party  a  fair 
opportunity  to  try  his  case  and  to  develop  the 
justice  of  it  (if  it  be  assumed  to  be  In  full 
force  In  this  state),  yet  it  is  not  to  be  extend- 
ed so  far  as  to  exempt  all  persons  voluntari- 
ly coming  within  the  jurisdiction  of  the  court 
from  being  served,  merely  because  they  may 
come  to  consult  with  attorneys,  or  to  Inves- 
tigate transactions,  or  otherwise  attend  to 
matters  which  may  become  the  subject  of  lit- 
igation, or  which  may  eventually  reach  a 
trlaL  If  this  were  done,  persons  who  had 
extensive  business  interests  in  different  ju- 
risdictions, by  frequent  conferences  with 
their  attorneys,  and  frequent  discussions  of 
the  facts  of  their  business  transactions  or 
lawsuits,  might  become  almost  perpetually 
Immune  from  suits.  The  chief  aim  of  the 
rule  is  to  give  a  fair  and  uninterrupted  trial, 
not  to  give  uninterrupted  immunity  to  a  lit- 
igant because  he  may  have  a  case  on  the 
dockets  of  the  court  See,  on  this  subject, 
Greenleaf  ▼.  Peoples'  Bank  of  Buffalo,  133  N. 
C.  292,  45  S.  B.  638,  63  L.  B.  A.  499,  78  Am. 
St  B^.  709.  In  Nichols  v.  Horton  (C.  C.)  14 
Fed.  327,  supra,  It  was  declared  that  where 
a  party  in  attendance  upon  the  trial  of  a 
case  commits  a  wrong,  or  gives  cause  for  the 
Institution  of  an  action  against  him  by  a 
third  person,  he  cannot  Invoke  the  rule  of 
exemption  so  as  to  protect  himself  against 
service  of  a  suit  based  on  such  cause  of  ac- 
tion, but  that  the  trial  of  the  case  pending 
should  not  be  Interfered  with  by  such  service. 
Doubtless  other  Instances  could  be  dted. 
Here  the  attachment  case  was  not  on  trial, 
and  was  not  subject  to  be  tried  at  the  time 
when   the   movant   came   from   Florida    to 


Georgia  and  was  served  with  the  notice. 
True  he  came  to  confer  with  his  attorneys 
and  to  prepare  a  defense,  and  a  plea  was 
prepared  and  filed;  but  no  trial  was  then 
taking  place  or  was  Imminent  In  fact  he 
complained  he  was  not  permitted,  after  con- 
ference with  his  attorneys  and  the  filing  of 
the  plea,  to  return 'to  Florida  without  being 
served.  The  rule  of  exemption  does  not  so 
extend  as  to  cover  such  a  transaction.  That, 
after  being  served  with  a  notice,  he  moved 
to  set  aside  the  service  and  have  it  dedar- 
ed  void,  and  that  a  rule  nisi  was  Issued,  and 
that  a  trial  was  had  on  that  question  in 
July  thereafter,  did  not  change  the  fact  that 
at  the  time  when  he  was  served  with  the 
notice  no  trial  was  being  had,  or  could  be 
had,  and  that  he  was  not  in  attendance  up- 
on any  trial.  Nor  was  that  fact  dianged  by 
the  testimony  of  the  movant  that  he  was 
there  to  testify  about  the  facts.  If  the  case 
came  up,  but  he  did  not  know  whether  or 
not  It  would  come  up  for  trial  at  that  term. 

Accordingly  there  was  no  error  in  refus- 
ing to  sustain  the  motion  to  set  aside  the 
service  of  the  notice  upon  the  movant  and 
to  declare  it  to  be  void.  Whether  the  de- 
tails of  the  practice  were  exact  in  form  at 
not,  the  right  result  was  reached. 

Judgment  affirmed  All  the  Justices  con- 
cur. 

^"^''^  (IB  0*.  App.  86) 

STBAHSS  BBOS.  v.  PBABLMAN. 

(No.  6772.) 

(Court  of  Appeals  of  Georgia.    Aug.  22,  1914.) 

(Bvnahm  by  the  Court.) 

1.  BVIDBNCB    (I    89*)— PbKSDHFTIONS— BSOBP- 
TION  OF  LBTTEB. 

While  the  presumption  that  a  letter,  prop- 
erly addressed  and  stamped  and  then  mailed, 
was  duly  reeeived  by  the  addressee  is  not  con- 
clusive, and  the  inference  that  in  due  course 
of  mail  it  was  delivered  to  the  addressee  may 
be  rebutted  by  proof  that  it  was  in  fact  not 
received,  still  the  probative  value  of  the  testi- 
mony adduced  to  rebut  the  inference  of  fact 
upon  which  the  presumption  depends  is  a  ques- 
tion addressed  solely  to  the  jury.  Unless  this 
presumption  is  supported  either  by  circumstanc- 
es or  by  direct  proof  showing  tiiat  the  letter 
was  received  by  the  addressee,  positive  tesd- 
mony  that  a  letter  (which  it  is  claimed  was 
mailed)  was  not  received,  if  neither  contradict- 
ed nor  discredited,  is  suflScient  to  rebut  the 
presumption  that  it  was  duly  delivered  to  the 
addressee  by  the  postal  authorities  of  the  gov- 
ernment But  in  any  case  where  the  presump- 
tion that  a  letter,  properly  addressed,  sufficient- 
ly stamped,  and  duly  mailed,  was  delivered  to 
the  addressee,  aided  and  supported  by  evidence 
aliunde  that  the  addressee  m  fact  received  the 
letter,  comes  in  conflict  with  positive  testimony 
tliat  the  letter  was  not  received,  the  issue  rais- 
ed is  one  of  fact  only,  and  is  tor  the  solution 
of  the  jury. 

lEA.  Note. — For  other  cases,  see  Bvidence, 
Cent  Dig.  i  111;   Dec.  Dig.  |  89.*] 

2.  EviDENCK  (I  89*)— Pbesuicptionb— RxciP- 

TION  OF  LSTTEB— GOBBOBORATINQ  EVIDKKCE. 

In  the  case  at  bar  the  adjudication  depends 
on  whether  the  defendant  withdrew  from  a  con- 
tinuing; contract  of  guaranty  before  the  plain- 
tiff furnished  to  the  principal  debtor  the  goods 
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which  are  the  subject  of  suit.  The  plaintiffs 
insist  that  the  gnantnty  was  never  withdrawn, 
and  deny  that  they  received  a  letter  from  the. 
defendant  guarantor  (which  the  latter  claimed 
to  have  had  mailed),  terminating  and  with- 
drawing the  guaranty,  and  the  defendant  sub- 
mitted (in  support  of  testimony  to  the  effect 
that  before  the  goods  were  furnished  he 
bad  caused  the  letter  withdrawing  from  the 
contract  of  guaranty  to  be  mailed  to  the  plain- 
tiffs) circumstantial  testimony  which  author- 
ized the  conclusion  that  his  letter  was  received 
and  acted  upon  by  the  plaintiffs.  Under  the 
ruling  in  the  first  headnote  the  sole  issue  was 
one  of  fact;  no  errors  of  law  are  assigned,  and 
the  finding  upon  the  facts,  approved  by  the 
trial  judge,  wul  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  sec  Evidence, 
Cent.  Dig.  {  111;   Dec.  Dig.  |  89.*} 

Error  from  City  Court  of  Amerlcua;  W. 
M.  Harper,  Judge. 

Action  by  the  Strauss  Bros,  against  D. 
Pearlman.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Ellis,  Webb  &  Ellis,  of  Americas,  for  plain- 
tiff In  error.  Wallls  &  Fort,  of  Americns,  for 
defendant  In  error. 

RUSSELIi,  G.  J.  The  only  qnestlon  raised 
In  the  case  is  whether  the  positive  evidence 
of  each  and  all  of  the  partners  composing 
the  partnership  of  Strauss  Bros,  (the  plain- 
tiffs), to  the  effect  that  the  copartnership 
had  never  received  a  letter  alleged  to  have 
been  written  to  them  by  the  defendant,  de- 
manded a  finding  that  no  sacfa  letter  was  In 
fact  received  by  them,  and  required  a  verdict 
in  favor  of  the  plaintiffs.  Instead  of  the  ver- 
dict rendered,  which  was  In  favor  of  the  de- 
fendant It  Is  uncontradicted  In  the  record 
that  on  August  30,  1908,  Pearlman  entered 
Into  a  written  contract  by  which  he  under- 
took to  guarantee  the  accounts  of  Kline  Bros, 
up  to  the  amount  of  $850.  Subsequently 
Kline  Bros,  were  adjudicated  bankrupts,  be- 
ing at  that  time  Indebted  to  Strauss  Bros. 
In  the  sum  of  $1,235.88,  upon  an  open  accoun't 
for  goods  purchased  In  1912.  Suit  on  the 
contract  of  guaranty  was  brought  against 
Pearlman  (with  copy  of  account  against  Kline 
Bros,  attached)  for  $850,  the  amount  specified 
In  the  contract.  Among  other  defenses  Pearl- 
man pleaded  that  on  or  about  September  1, 
1908,  he  wrote  to  Strauss  Bros,  a  letter  re- 
voking the  guaranty  except  as  to  the  opening 
bill  of  Kline  Bros.,  amounting  to  $850,  and 
that  any  goods  sold  to  Kline  Bro&  after 
September  1,  1908,  were  sold  without  a  guar^ 
anty  on  his  part,  and  without  his  knowledge 
or  consent;  that  this  letter  was  properly 
addressed;  that  proper  postage  was  placed 
thereon;  and  that  the  letter  was  deposited 
In  the  post  office  at  Amerlcus,  Ga.  Each 
member  of  the  plaintiff  firm  testified  that  no 
such  letter  was  ever  received  by  them,  or 
either  of  them ;  and  A.  F.  Wise,  manager  of 
the  defendant's  business,  testified  that  he 
wrote  the  letter  for  the  defendant  to  Strauss 
Brothers,  as  set  out  In  the  plea,  and  that  It 
was  properly  addressed  and  mailed.    If  ttiere 


had  been  no  further  testimony.  It  seems  that 
the  presumption  that  a  letter,  properly  ad- 
dressed, sufficiently  stamped,  and  duly  mailed, 
was  duly  received  would  be  rebutted  by  posi- 
tive evidence  that  the  letter  was  In  fact 
never  received  by  the  addressee.  Schutz  v. 
Jordan',  141  U.  S.  213(4),  and  citations  page 
219,  11  Sup.  Ct  906,  35  L.  Ed.  705;  Rosen- 
thal ▼.  Walker,  111  U.  S.  185(3),  4  Sup.  Ct 
382,  38  L.  Ed.  395;  Cassel  v.  Randall,  10  Oa. 
App.  587,  73  S.  B.  858.  This  rule  is  reason- 
able, because  the  sender  selects  the  post  as 
bis  agency,  by  which  the  letter  Is  to  be  con- 
veyed, and  he  must  take  the  chances  of  mis- 
carriage, and  suffer.  If  any  one  must  suffer, 
from  the  default  of  the  agency  which  he  him- 
self has  selected.  Broussard  v.  Brandenberg, 
8  Ga.  App.  795,  70  S.  E.  159 ;  Griffith  v.  Mitch- 
ell, 117  Ga.  479,  43  S.  E.  742. 

[1]  The  presumption  that  a  letter,  properly 
addressed,  stamped,  and  mailed,  has  been  de- 
livered to  the  addressee  rests  upon  the  In- 
ference, supported  by  experience,  that  the  pos- 
tal authorities,  as  the  governmental  agency 
for  delivering  mall  matter,  will  perform  their 
duty ;  and,  of  course.  If  It  Is  shown  by  posi- 
tive evidence  that  the  duty  was  not  perform- 
ed, the  presumption  Is  rebutted.  In  the  pres- 
ent case,  however,  the  defendant's  plea  was 
supported,  not  alone  by  the  presumption,  but 
also  by  proof  of  drcumstancea  which  author- 
ized the  conclusion  that  Strauss  Bros,  did 
In  fact  receive  the  letter.  In  the  first  place, 
Wise  testified  that  upon  the  left-hand  oomer> 
of  the  envelope  of  the  letter  was  a  request 
for  its  return  to  Pearlman  in  'five  days  If  not 
delivered,  and  that  It  was  never  returned. 
The  same  witness  testified  that  long  after 
the  letter  In  question  was  written  and  mailed, 
Strauss  Bros,  wrote  a  letter  to  Pearlman,  In- 
quiring whether  Kline  Bros,  were  safe.  An- 
other circumstance  which  to  some  extent  cor- 
roborates the  defendant's  contention  that 
Strauss  Bros,  received  his  letter  annulling 
the  continuing  guaranty  he  gave  at  first,  is 
the  fact  that  It  is  undisputed  that  Pearlman 
guaranteed  the  account  of  Kline  Bros.  In  con- 
sideration of  a  commission  of  3  per  cent 
upon  Kline  Bros.'  bills,  and  Strauss  Bros.,  ap- 
parently of  their  own  motion,  paid  this  3 
per  cent  to  Pearlman  upon  the  first  bUl 
(which  amounted  to  $821),  but,  although  It 
appears  they  sold  Kline  Bros,  subsequently  a 
number  of  bills  of  goods.  It  does  not  appear 
that  on  any  of  the  subsequent  sales  they  paid, 
or  offered  to  pay  Pearlman  any  further  com- 
mission. 

[2]  In  view  of  these  circumstances,  which 
support  the  presumption  arising  from  the 
mailing  of  the  letter,  we  think  the  jury  were 
authorized  to  find  that  Strauss  Bros,  did  In 
fact  receive  the  letter  by  which  the  guaranty 
was  unequivocally  withdrawn  as  to  accounts 
subsequent  to  the  first  bill  for  goods  already 
sold  to  Kline  Bros.  And,  of  course.  If  Strauss 
Bros,  received  this  letter,  the  sales  made  by 
them  to  Kline  Bros,  after  its  receipt  Imposed 
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no  liability  npon  Pearlmaa.  It  also  appears 
that  Strauss  Bros.,  before  the  filing  of  this 
suit,  had  prored  their  whol^  claim  against 
Kline  Bros.,  in  bankruptcy,  and  bad  received 
a  dividend;  and,  while  the  several  members 
of  the  partnership  of  Strauss  Bros,  each 
swore  that  he  did  not  receive  the  letter  about 
which  Pearlman  and  Wise  testified,  the  Jury 
may  have  concluded,  from  all  the  circum- 
stances, that  it  was  not  impossible  that  some 
agent  of  the  partnership,  other  than  the  in- 
dividuals actually  composing  it,  received  the 
letter,  since  there  were  circumstances  which 
indicate  that  its  contents  were  communicated 
and  acted  upon.  As  we  have  endeavored  to 
make  clear  in  the  headnotes,  the  issue  pre- 
sented was  clearly  one  of  fact,  and  the  Jury 
resolved  this  Issue  in  favor  of  the  defendant 
There  is  no  complaint  that  any  error  of  law 
was  committed  upon  the  trial,  and  since  the 
verdict  was  supported  by  some  evidence,  and 
was  approved  by  the  trial  Judge,  this  court 
is  without  Jurisdiction  to  award  another  trial. 
Judgment  affirmed. 

BOAN,  J.,  absent  on  account  of  sicknesai 


(16  Oa.  App.  26) 

BBOOKE  V.  W.  P.  BUTLAND  &  CO. 

(No.  B546.) 
(Court  of  Appeals  of  Georgia.    Aug.  22,  1914.) 

(Svllaitit  ly  the  Court.) 

'i.  Bnxs  AND  Notes  (S5  224,  414*)— Liabiutt 
or  Indobser — What  Law  Govebnb. 

Tlie  note  iii  suit  was  a  contract  to  be  per- 
formed in  the  state  of  Tennessee,  and  therefore 
the  adjudication  ia  controlled  by  the  statutes 
of  that  state,  as  construed  by  its  Supreme 
Court,  and  under  the  ruling  of  that  court  in 
the  case  of  Mercantile  Bank  of  Memphis  v. 
Busby,  120  Tenn.  653,  113  S.  W.  3C0,  the 
trial  judge  did  not  err  in  overruling  the  motion 
for  a  new  trial.  It  appeared  from  the  evidence 
that  the  defendant  in  the  lower  court,  who  had 
signed  his  name  on  the  back  of  the  note,  bad 
such  an  interest  in  the  subject-ioatter  as  con- 
stituted him  a  quasi  maker,  so  that  the  failure 
to  give  him  notice  of  the  dishonor  of  the  note  by 
the  maker  corporation,  in  which  be  was  a  direc- 
tor, did  not  preclude  the  plaintiff's  right  to  re- 
cover against  him. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes  Cent  Dig.  If  626,  1142,  1148-1155; 
Dec.  Dig.  H  224,  4li*] 

(Additional  Syllalvt  ly  Editorial  Staff.) 

2.  Bills  and  Noras  (J  250*)— Anosialous  In- 
DOBSBUENT  —  Condition  —  Nonfulfill- 
mbnt^— Notice  to  Payee. 

That  a  director  of  a  corporation  indorsed 
its  note  before  delivery,  subject  to  the  condi- 
tion that  his  indorsement  was  to  become  binding 
only  when  all  the  officers  and  directors  had  in- 
dorsed it,  breach  of  such  condition  did  not  con- 
stitute a  defense,  in  the  absence  of  proof  that 
the  payee  bad  notice  thereof  when  it  took  the 
note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  562;    Dec.   Dig.  {  230.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Beid,  Judge. 
Action  by  W.  P.  Butland  &  Co.  against  T. 


J.  Brooke.    Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

The  exception  is  to  the  overruling  of  a 
motion  for  a  new  triaL  The  motion  is  npon 
the  grounds  that  the  verdict  is  contrary  to 
law  and  to  evidence,  and  that  the  court  erred 
in  excluding  testimony  to  the  effect  that  the 
Steel  Elevator  &  Storage  Company,  the  mak- 
er of  the  note,  had  five  directors,  two  of 
whom,  F.  E.  Gillette  and  John  E.  Bell,  refus- 
ed to  indorse  the  note  In  question..  E^m 
the  evidence  It  api>eared  that  the  three  re- 
maining directors,  Geo.  W.  Brooke,  T.  J. 
Brooke,  and  John  W.  Gartner,  indorsed  the 
notes  sued  upon.  It  does  not  appear  that  the 
holder  of  the  note  accepted  it  on  condition 
that  it  was  not  to  be  a  completed  contract 
unless  signed  by  all  the  directors,  or  that 
knowledge  was  brought  home  to  the  holder 
that  this  condition  had  been  proposed. 

Jones  &  Chambers,  of  Atlanta,  for  plaintiff 
in  error.  Hughes  Spalding,  of  Atlanta,  for 
defendant  in  error. 

BUSSELI^  C.  J.  (after  stating  the  facts 
as  above).  Butland  &  Co.  brought  suit 
against  Geo.  W.  Brooke  and  T.  J.  Brooke 
upon  a  promissory  note,  executed  in  behalf 
of  the  Steel  Elevator  &  Storage  Company, 
by  John  W.  Gartner,  Its  general  manager, 
and  the  Judge  of  the  city  court  of  Atlanta  di- 
rected a  verdict  in  favor  of  the  plaintifl,  fOr 
the  principal  of  the  note,  with  interest  The 
Brookes  moved  for  a  new  trial,  but  Geo. 
W.  Brooke  abandoned  the  motion,  and  T.  'J. 
Brooke  alone  excepts  to  the  Judgment,  over- 
ruling It 

Upon  the  back  of  the  note  appeared  the  sig- 
natures of  Geo.  W.  Brooke,  John  W.  Gartner, 
and  T.  J.  Brooke;  and  the  plaintiff  in  error 
relied,  for  defense,  upon  the  contention  that 
inasmuch  as  the  contract  was  executed  in  the 
state  of  Tennessee,  and  was  to  be  performed 
there,  he  was  a  mere  indorser,  within  the 
terms  of  the  negotiable  instruments  law  in 
force  in  that  state,  and  was  relieved  from 
liability  by  reason  of  the  fact  that  he  was 
not  notified  of  the  maker's  dishonor  of  the 
note.  As  appears  from  the  record,  the  fol- 
lowing facts  were  admitted:  (1)  That  the 
contract  of  defendants  was  a  Tennessee  con- 
tract; (2)  that  no  notice  of  the  dishonor  of 
the  note  was  ever  given  the  defendants  by 
the  holder;  (3)  that,  before  and  at  the  time 
the  note  was  given,  the  defendants  were 
stockholders  and  directors  in  the  Steel  Ele- 
vator &  Storage  Company,  the  maker  of  the 
note. 

[1]  Since  the  case  must  be  adjudicated  in 
accordance  with  the  laws  of  the  state  of 
Tennessee,  as  construed  by  the  courts  of  that 
state,  and  since  the  only  substantial  issue 
presented  id  whether  T.  J.  Brooke  Is  to  be 
deemed  a  mere  indorser,  or  to  be  held  sub- 
ject to  the  liability  of  a  maker  of  the  instru- 
ment in  question,  we  shall  first  refer  to  those 
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sections  of  tbe  negotiable  Instruments  law.  In 
force  In  that  state  (Acts  Tenn.  1699,  c  9i), 
whlcli  were  introduced  in  evidence  in  sap- 
port  of  the  defendants'  plea. 

As  defined  In  section  29  of  the  negotiable 
Instruments  law: 

"An  accommodation  partj  ia  one  who  bas 
signed  the  instrument  as  maker,  drawer,  ac- 
ceptor or  indorser,  without  receiving  value 
therefor,  and  for  the  pnrpoee  of  lending  his 
name  to  some  other  person.  Such  a  person  is 
liable  on  the  instrument  to  the  holder  for  val- 
ue, notwithstanding  such  holder  at  the  time  of 
taking  the  instrument  knew  him  to  be  only  an 
accommodation  par^." 

Section  63  provides  that; 

"A  person  placing  his  signature  upon  an  in- 
strument otherwise  than  as  maker,  drawer  oi 
acceptor,  is  deemed  to  be  an  indorser,  unless  he 
clearly  indicates  by  appropriate  words  bis  inten- 
tion to  be  bound  in  some  other  capacity." 

Section  64,  apparently  referring  to  irregu- 
lar indorsements,  or  tbe  liability  for  affixing 
one's  signature  in  blank  before  delivery,  de- 
clares that: 

"Where  a  person,  not  otherwise  a  party  to 
an  instrument,  places  thereon  his  signature  in 
blank  before  delivery,  he  is  liable,  as  indorse! 
in  accordance  with  toe  following  rales:  (1)  If 
the  instmmeat  is  payable  to  uie  order  of  a 
third  person,  he  is  liable  to  the  payee  and  to 
all  subsequent  parties.  (2)  If  tbe  instrument 
is  payable  to  the  order  of  tne  maker  or  drawer, 
or  is  payable  to  bearer,  be  ia  liable  to  all  par- 
ties subsequent  to  tbe  maker  or  drawer.  (8) 
If  he  signs  for  the  accommodation  of  the  payee, 
be  is  liable  to  all  subsequent  parties  subsequent 
to  the  payee." 

It  is  the  contention  of  tbe  defendant,  T.  J. 
Brooke,  that  he  does  not  fall  within  any  of 
the  circumstances  which  impose  liability  un- 
der the  terms  of  section  '64,  and  that,  under 
the  provisions  of  section  80,  he  was  absolute- 
ly relieved  from  liability.  Section  89  of  the 
negotiable  Instruments  law  of  Tennessee  pro- 
vides that: 

"Except  as  herein  otherwise  provided,  when 
a  negotiable  Instrument  has  been  dishonored 
*  *  *  notice  of  dishonor  most  be  given  to 
the  drawer  aiul  to  each  indorser,  and  any 
drawer  or  indorser  to  whom  such  notice  is  not 
given  is  discharged." 

The  uncontradicted  evidence  in  this  case 
shows  that  Brooke  signed  his  name  on  the 
back  of  tbe  note  before  delivery  to  Rutland 
&  Co.,  and  that  tbe  purpose  of  placing  bis 
signature  upon  tbe  back  of  tbe  note  was  to 
obtain  credit  for  the  maker,  the  Steel  Eleva- 
tor Sc.  Storage  Ck>mpany,  of  which  be  was  a 
stodUiolder  and  director,  so  far,  at  least,  as 
to  procure  tbe  renewal  of  a  previous  obliga- 
tion of  that  company,  and  that  he  was  as 
mncb  interested  in  the  first  obligation  as  be 
was  in  tbe  latter.  It  appears  that  tbe  note 
in  tbe  suit  was  given  in  renewal  of  a  previous 
note  which  represented  a  debt  of  tbe  Steel 
Elevator  &  Storage  Company  to  Butland  & 
Go.  When  this  note  was  brought  to  the 
plaintiffs,  signed  only  by  tbe  Steel  Elevator  & 
Storage  Company,  they  refused  to.  accept  it, 
and  thereupon  Geo.  W.  Brooke  proposed  to 
make  tbe  note  satisfactory  if  the  plaintiffs 
would  eonsent  to  carry  it  a  while  longer  for 


the  Steel  Elevator  ft  Storage  Company,  and 
later,  after  tbe  signatures  of  Oeo.  W.  Brooke, 
T.  J.  Brooke,  and  John  W.  Gartner  bad  been 
placed  upon  tbe  back  of  tbe  note,  tbe  plain- 
tiffs accepted  it 

It  is  strongly  urged  upon  onr  attention  that 
tbe  note  did  not  have  tbe  name  of  T.  J. 
Brooke  upon  it  when  tbe  note  was  first  pre- 
sented to  Butland  ft  Co.,  and  onr  attention  is 
also  called  to  tbe  fact  that  T.  J.  Brooke  plac- 
ed his  name  upon  tbe  back  of  tbe  note  upon 
tbe  distinct  nnderstandtng  that  bis  indorse- 
ment was  to  become  binding  only  when  all 
tbe  officers  and  directors  Indorsed  it  It  is 
tme  that  tbe  evidence  as  to  this  is  uncontra- 
dicted, but  there  ia  nothing  to  show  that  tbe 
tact  that  T.  J.  Brooke's  assumption  of  lia- 
bility was  conditional  upon  tbe  signature  of 
other  parties  who  did  not  in  fact  sign  tbe 
note  was  ever  brought  home  to  tbe  plaintiffs, 
or  that  they  bad  any  knowledge  that  such  a 
condition  bad  been  proposed.  Tbe  case, 
tberetore,  does  not  fall  within  tbe  rule  refer- 
red to  in  Heltmann  ▼.  Bank,  6  Ga.  App.  684, 
66  S.  E.  690,  Bonner  T.  Nelson,  67  Oa.  433, 
or  Hansford  v.  Freeman,  89  Oa.  376,  27  &  E. 
706.  In  all  of  these  cases  it  appeared  that 
tbe  payee  was  a  party  to  the  understanding 
or  agreement  that  the  note  in  question  should 
not  become  a  complete  contract  except  upon 
certain  conditiona  precedent  which  were  not 
complied  with.  So  tbe  whole  question  in  this 
case  is  whether  T.  J.  Brooke,  having  signed 
tbe  note  before  its  delivery  to  the  payee,  is 
an  indorser  or  Joint  maker,  under  tbe  nego- 
tiable instrnments  law  of  tbe  state  of  Ten- 
nessee, as  construed  by  tbe  Supreme  Court 
of  that  state. 

[2]  Tbe  defendants  in  error  rely  npon  tbe 
decision  of  the  Supreme  Court  of  Tennessee 
in  the  case  of  Mercantile  Bank  of  Memphis 
v.  Busby,  120  Tenn.  662,  IIS  S.  W.  390;  and 
tbe  plaintiff  in  error  relies  upon  tbe  decision 
in  Pbarr  t.  Stevens,  124  Tenn.  669, 139  S.  W. 
730.  In  Mercantile  Bank  v.  Busby,  supra, 
it  appeared  that  Blackburn  was  a  stockholder 
In  B.  I.  Busby  Company,  a  corporation,  and 
signed  bis  name  on  tbe  back  of  a  note  given 
by  B.  I.  Busby  as  an  individual,  though  tbe 
proof  showed  the  note  was  given  fear  tbe 
benefit  of  tbe  corporation.  Blackburn  de- 
nied liability  for  tbe  reason  that  be  was  not 
given  notice  of  the  protest  of  tbe  note  for 
nonpayment  and  claimed  that  he  was  a  mere 
accommodation  indorser.  It  appeared  that 
he  was  never  given  notice  of  tbe  dishonor  of 
tbe  note.  The  Supreme  Court  held  that  he 
was  liable,  although  tbe  note  was  given  after 
tbe  passage  of  the  act  of  1899,  generally 
known  as  the  "negotiable  instruments  law" ; 
that,  under  the  negotiable  Instruments  law 
(Acts  of  1899,  a  94,  K  63,  64),  "an  indorser  of 
a  note  In  blank  before  delivery  is  prima  fade, 
but  not  absolutely,  liable  as  indorser,  for  the 
real  contract  can  be  shown,  and,  as  between 
the  Immediate  parties.  It  is  not  necessary 
that  tbe  indorsement  should  be  accompanied 
by  appropriate  words  in  writing,  showing  an 
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(ntentton  to  be  bonnd  In  some  other  capacity." 
It  was  further  held  that,  where  the  stockhold- 
ers of  a  corporation  Indorse  In  blank  before 
dellTery  a  note  given  to  raise  money  for  it 
and  for  their  own  benefit  (becanse  made  and 
accepted  for  their  accommodation),  they  are 
not  entitled  to  notice  of  dishonor,  and  are 
liable  as  makers.  Under  the  ruling  In  that 
case,  the  trial  Judge  in  the  case  at  bar,  while 
holding  that  Brooke  was  prima  facie  a  mere 
indorser,  permitted  the.  introduction  of-  evi- 
dence as  to  the  real  nature  of  the  contract; 
and  from  the  undisputed  testimony  it  appears 
that  the  note  was'  given  for  the  benefit  of  the 
corporation,  and  thus  Indirectly  for  the  bene- 
fit of  the  stockholders.  The  action  upon  the 
note  is  between  the  Immediate  parties.  It  is 
true  that  in  that  case,  as  is  insisted  by  coun- 
sel for  plaintiff  in  error,  the  original  debt 
was  that  of  B.  I.  Busby  &  Co.,  a  firm  compos- 
ed of  only  two  of  the  stockholders  of  the  cor- 
poration, B.  I.  Busby  Company,  and  It  must 
be  inferred  that  the  assumption  of  this  lia- 
bility was  Included  as  a  part  of  the  consider- 
ation for  the  transfer  of  all  the  assets  of  B. 
I.  Busby  &  Co.  to  the  corporation  in  which 
the  indorsers  were  the  sole  stockholders,  and 
that'  the  defendant  Blackburn  knew  of  the 
transaction  under  which  he  assumed  obliga- 
tion as  a  stockholder;  but  the  court  placed 
the  ruling  upon  the  ground  that  Blackburn 
was  a  maker,  becanse,  after  all,  bis  indorse- 
ment, accepted  by  the  payee,  was  for  the 
benefit  of  the  corporation  and  himself.  In 
the  present  case  the  testimony  showed  that 
the  note  now  before  us  was  given  In  renewal 
of  an  indebtedness  for  Insurance  on  the  prop- 
erty of  the  Steel  Elevator  &  Storage  Com- 
pany, of  which  corporation  Brooke  was  not 
only  a  stockholder  but  a  director,  both  at  the 
time  the  original  Indebtedness  was  contract- 
ed and  at  the  time  the  note  was  presented 
to  obtain  his  signature,  after  Rutland  &  Co. 
had  refused  to  grant  any  extension  unless 
the  payment  of  the  debt  was  satisfactorily 
secured. 

Without  going  fully  into  all  the  details  of 
the  evidence  in  the  record.  It  seems  to  us  that 
the  signature  of  T.  J.  Brooke  was  as  much 
for  his  own  benefit  as  the  execution  of  the 
note  by  Blackburn,  in  the  case  referred  to 
above,  was  for  the  benefit  of  Blackburn. 
And  It  certainly  was  as  much  for  the  benefit 
of  the  corporaUon  concerned  In  the  one  case 
as  in  the  other,  and  more  apparently  for  the 
benefit  of  the  corporation  in  this  case  than  In 
that  case,  because  In  that  case  the  note  was 
executed  by  Busby  as  an  Individual,  whereas 
in  the  case  at  bar  the  note  was  signed  In  the 
name  of  the  corporation,  through  its  duly 
authorized  general  manager. 

Counsel  for  the  plaintiff  in  error  argues 
that  in  the  Instant  case  the  original  debt  was 
that  of  the  corporation,  like  any  other  debt  of 
the  corporation,  and  this  liability  was  not 
taken  over  by  the  corporation  from  any  one 
else.  In  other  words,  referring,  for  com- 
parison, to  the  case  of  Mercantile  Bank  v. 


Busby,  supra,  it  Is  Insisted  that  the  debt  in 
this  case  "could  not  in  any  sense  have  been 
figured  in  as  among  the  assets  or  liabilities 
of  the  corporation  when  the  defendant  be- 
came a  stockholder."  We  fail  to  see  the  point 
of  this  argument  It  is  true  that  in  Mer- 
cantile Bank  v.  Busby  it  is  shown  that  Black- 
burn knew  the  purpose  for  which  tJie  note 
was  being  given,  and  in  the  case  at  bar  it 
does  not  appear  that  the  defendant  did  not 
know  the  purpose  for  which  the  note  was 
given.  Since  Brooke  was  a  director  in  the 
Steel  Elevator  &  Storage  Company,  it  must  be 
assumed  that  he  was  actively  concerned  in 
its  management,  and  that  he  knew  waat  was 
the  real  consideration  of  the  note  now  before 
us,  while,  in  the  case  cited,  Blackburn,  being 
a  mere  stockholder  and  not  concerned  in  the 
direction  of  the  corporation,  could  not  be 
charged  with  constructive  knowledge  of  any 
details  of  the  corporation's  business.  How- 
ever, the  general  principle  upon  which  it  was 
held  in  that  case  that  one  apparently  an  In- 
dorser might  be  held  to  be  a  maker,  although 
there  was  no  clear  indication  by  appropriate 
words  of  his  intention  to  be  bound  as  such,  as 
provided  by  section  63  of  the  negotiable  in- 
struments law,  was  that  parol  evidence  is  ad- 
missible to  show  the  true  relation  of  the  ap- 
parent indorser  to  the  instrument,  and  that 
if  credit  was  extended  upon  such  a  signature, 
and  the  signer  was  directly  or  Indirectly 
benefited  by  the  acceptance  of  the  note,  tbs 
ostensible  indorser  might  be  treated  as  a 
maker,  and  therefore  would  not  be  entitled 
to  notice  of  dishonor  of  the  note  of  which  he 
was  quasi  maker.    . 

We  fail  to  see  that  the  ruling  in  Pharr  v. 
Stevens,  supra,  conflicts  with  the  construction 
placed  upon  the  decision  in  Mercantile  Bank 
V.  Busby  by  the  learned  trial  Judge  who  pre- 
sides In  the  dty  court  of  Atlanta.  In  Pharr's 
Case  it  was  ruled  that,  since  the  passage  of 
the  negotiable  instruments  law,  an  accommo- 
dation indorser  is  not  liable  as  a  maker,  and 
as  a  technical  Indorser  he  is  entitled  to  no- 
tice, and  that,  if  not  notified  of  the  dishonor 
of  the  note,  he  is  released  from  liability.  The 
court  holds,  it  is  true,  that  the  ruling  in  Mer- 
cantile Bank  t.  Busby,  120  Tenn.  652,  113  S. 
W.  390,  is  not  authority  for  the  proposition 
that  the  negotiable  Instruments  law  did  not 
diange  the  rule  existing  in  Tennessee  prior  to 
Its  passage,  with  respect  to  contracts  of  this 
nature,  and  holding  that  section  64  Lad  in 
contemplation  a  pase  where  a  party  places 
his  signature  upon  a  note  for  the  purpose  of 
giving  the  maker  credit  with  the  payee,  de- 
clares the  liability  of  such  a  one  to  be  tha't 
of  an  Indorser,  in  accordance  with  the  three 
rules  set  out  In  that  section.  But  in  the 
Pharr  Case,  in  which  Byers  Indorsed  the  note 
of  Stevens,  the  evidence,  as  pointed  out  by 
Mr.  Justice  Landsden,  discloses  that  Byers 
did  not  receive  any  benefit  whatever  from  the 
proceeds  of  the  note.  To  show  that  the  de- 
cision in  that  case  and  the  ruling  that  Byers 
was  a  mere  Indorser,  hinged  upon  the  prin- 
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clple  that,  where  an  apparent  Indorser  re- 
ceives benefit  from  a  note,  he  may  be  held 
as  a  maker,  while  if  he  receives  no  benefit 
he  Is  a  mere  indorser,  It  is  only  necessary  to 
refer  to  the  fact  that  both  in  the  headnote 
and  in  the  body  of  tbe  decision  the  Supreme 
Court  of  Tennessee  expressly  decided  that 
the  fact  that  Byers  and  Stevens  were  some- 
what Intimate,  and  were  mutually  Interested 
In  some  land  purchases  In  Mexico,  were  cir- 
cumstances too  inconclusive  to  support  the  In- 
ference that  any  such  benefit  accrued  to  By- 
ers as  would  authorize  holding-  him  as  a 
maker. 

The  lower  court's  misconstruction  of  the 
ruling  of  the  Tennessee  court  in  Mercantile 
Bank  v.  Busby,  supra,  in  so  far  as  that  court 
was  of  the  opinion  that  the  negotiable  Instm- 
ments  law  of  Tennessee  did  not  change  the 
prior  ruling,  was  corrected  by  the  Supreme 
Court  of  Tennessee  in  Pharr  v.  Stevens,  su- 
pra, but  the  ruling  in  Mercantile  Bank  t. 
Busby,  upon  the  precise  point  now  before  ns, 
was  not  modified  or  withdrawn,  and  no  lan- 
guage is  used  which  indicates  that  it  is  not 
adhered  to.  As  we  deem  the  case  at  bar  to  be 
practically  indentical  with  that  of  Mercantile 
Bank  v.  Busby,  upon  the  facts,  it  would  seem 
to  be  controlled  by  the  ruling  in  that  case, 
if  the  rule  that  the  statutes  of  a  sister  state 
are  to  be  given  the  construction  applied  to 
them  by  the  courts  of  that  state  be  adhered 
to.  For  this  reason  we  find  no  error  in  the 
Judgment  of  the  trial  judge  in  overmllng  the 
motion  for  a  new  trial.  Had  exception  been 
taken  to  the  fact  that  the  Judge  directed  the 
verdict,  a  different  result  might  have  been 
reached. 

Judgment  afllrmed! 

ROAN,  J.,  absent  on  account  of  sickness. 

<1S  Oa.  App.  80) 

SPARKS  V.  FLOYD  COUNTY.  QUo.   6760.) 

(Court  of  Appeals  of  Georgia.    Aug.  22,  1914.) 

(Bvllaiui  J>v  the  Court.) 

\.  Counties  (§  200*)— Claims  AoAiNsrCoim- 

TY— Pbeskntatios. 

All  claimB  against  connties,  unless  held  by 
persons  laboring  under  disabilities,  must  be 
presented  to  the  proper  county  authorities  by 
written  demand  within  12  months  after  they 
accrue  or  become  pajrable,  or  they  will  be  bar- 
red, under  the  provisions  of  section  411  of  the 
CivU  Code  of  1910. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  S  315;    Dec  Dig.  J  200.*] 

2.  Pleading  (S  8*)— Conoltjsions— Petition 

— scfhcienct. 

In  a  suit  against  a  county,  an  allegation 
that  the  claim  sued  upon  was  presented  "as 
provided  by  law"  and  within  12  months  after 
the  accrual  of  the  claim  will  not  supply  the 
place  of  a  distinct  allegation  that  it  was  pre- 
sented in  writing  and  within  12  months  from 
its  accrual. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  IS  12-28%,  68;   Dec.  Dig.  {  8.*] 


Error  from  City  Court  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Action  by  Mrs.  G.  S.  Sparks  against  Floyd 
County.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Dean  &  Dean  and  L.  H.  Covington,  all  of 
Rome,  for  plaintiff  in  error.  M.  B.  Eubanks, 
of  Rome,  for  defendant  in  error. 

WADE,  J.  [1]  Mrs.  a  S.  Sparks  brought 
suit  against  the  county  of  Floyd,  alleging 
that  "prior  to  July  30,  1912,"  the  defendant, 
through  Its  board  of  commissioners  of  roads 
and  revenues,  constructed  a  portion  of  road 
over  her  property  in  that  county,  without 
paying  for  the  land  appropriated  for  this  pur- 
pose by  them,  which  "was  .143  of  an  acre  and 
of  the  value  of  $200  per  acre,"  and  had  also 
removed  a  stated  number  of  cubic  yards  of 
chert  belonging  to  ber,  of  a  value  set  out 
She  alleged,  further,  that  she  had  given  the 
required  notice  to  the  county,  "as  provided 
by  law  In  Acts  of  1899,  p.  74,  and  now  incor- 
porated in  the  Code  of  1911,"  "by  presenting 
in  writing  her  claim,  for  damages  in  the 
amount  aforesaid,"  to  the  sold  board  of  com- 
missioners of  roads  and  revenues,  and  that 
they  retained  the  claim  in  their  hands  more 
than  30  days  from  its  presentation,  and  fail- 
ed and  refused  to  consider  and  act  updn  it, 
and  declined,  failed,  and  refused  to  settle 
tlie  same  or  any  part  thereof,  wherefore  she 
prayed  Judgment  for  the  amount  alleged  to  be 
due.  The  written  notice,  a  copy  of  which  Is 
made  a  part  of  the  petition,  is  dated  March 
21,  1913,  and  is  addressed  to  the  board  of 
commissioners  of  roads  and  revenues  of  Floyd 
county,  Ga.,  and  notifies  them  that  "prior  to 
July  30, 1912,  the  county  of  Floyd"  construct- 
ed a  portion  of  road,  etc.,  fully  setting  out 
the  nature  and  origin  of  the  plaintiff's  de- 
mand against  the  county.  The  notice  con- 
cluded with  the  following  statement : 

"That  she  makes  claim  upon  the  county  of 
Floyd,  of  said  state,  for  the  said  sum  of  $433.- 
72^  for  adjustment  thereof,  according  to  the 
provisions  of  Act  of  1899,  p.  74,  and  as  provid- 
ed by  the  Code  of  1911." 

The  defendant  demurred  on  the  following 
grounds:  (1)  Because  no  cause  of  action  Is 
set  forth  against  the  defendant;  (2)  because 
the  date  of  the  acts  complained  of  is  not  set 
forth  with  sufficient  certainty;  (3)  because 
it  does  not  appear  that  the  claim  alleged  to 
have  been  made  and  filed  with  the  commis- 
sioners of  roads  and  revenues  was  made  and 
filed  within  12  months  from  the  date  of  the 
acts  complained  of.  Thereupon  the  plaintiff 
offered  an  amendment,  in  which  she  alleged 
that  the  road  referred  to  in  the  first  para- 
graph of  her  original  petition  was  completed 
through  her  land  "during  the  month  of  July, 
1911,"  and  that  the  remaining  acts  com- 
plained of  (in  the  sixth  paragraph  of  her 
original  petition),  to  wit,  the  removal  of  1,- 
298  cubic  yards  of  chert  from  her  property, 
was  effected  "during  the  months  of  January, 


*ror  other  coses  see  same  topic  and  section  NUMBER  in  Dee.  t>iz-  &  Am.  Big.  Key-No.  Series  ft  Rep'r  lodezst 


Digitized  by  VjOOQIC 


584 


82  80UTHEASTB3RN  KBPOBTEB 


(Ga. 


February,  and  March,  1912."  She  further 
amended  her  petition  by  adding  the  following 
paragraph: 

"Petitioner  further  shows  that  C.  S.  Sparks, 
your  petitioner's  husband,  actiog  for  and  in 
behalf  of  your  petitioner,  appeared  before  said 
board  of  commissioners  of  roads  and  revenues, 
at  a  regMlar  meeting  thereof,  held  on  April  1, 

1912,  and  presented  your  petitioner's  claim 
against  aaid  county  of  Floyd  to  said  board,  as 
provided  by  law,  and  within  12  months  after 
the  accrual  thereof." 

The  court  refused  to  allow  this  amend- 
ment, and  thereupon  sustained  the  demurrer 
and  dismissed  the  petition,  and  the  plalntUC 
excepted. 

The  plaintiff  insists,  tn  the  first  place  that 
the  law  of  Georgia,  as  Interpreted  by  the 
Supreme  Court  and  by  this  court,  does  not 
absolutely  require  that  a  claim  against  a 
county  must  be  presented  In  writing.  In 
Powell  ▼.  County  of  Muscogee,  71  Ga.  687, 
Justice  Jackson  not  only  said  that  such  a 
claim  "ought  to  be  in  writing,  as  the  demand 
and  Its  date  la  the  beginning  of  a  Judicial 
proceeding  within  a  period  which  would  pre- 
vent the  bar  of  the  statute,"  but  (as  to  the 
claim  Involved  in  that  case)  he  said: 

"The  claim  shovld  have  been  presented  in 
•writing,  to  the  commisaionen  in  session,  with- 
in 12  months  from  its  accrual.  It  not  having 
been  done,  and  suit  of  no  sort  having  been  be- 
gun within  12  months,  the  claim  Is  barred,  and 
the  nonsuit  was  right." 

We  cannot  understand  how  it  can  be  con- 
tended by  the  plaintiff  that  this  pronounce- 
ment from  the  Supreme  Court  Is  mere  obiter, 
as  It  appears  that  the  exact  question  was- 
Involved,  and  the  case  turned  upon  and  was 
decided  upon  this  point  See,  also,  Elbert 
County  T.  Swift,  2  Ga,  App.  47,  58  S.  E.  396 ; 
Dement  v.  De  Kalb  County,  97  Ga.  733,  2B  S. 
E.  382;  Pearson  v.  Newton  County,  119  Ga. 
863,  47  S.  B.  180;  Troup  County  v.  Boddie, 
14  Ga.  App.  ,  81  S.  B.  376. 

[2]  The  demurrer  to  the  original  petition 
should  undoubtedly  have  been  sustained,  for 
the  petition  failed  to  show  that  the  demand 
had  been  presented  for  payment  within  12 
months  from  the  time  the  right  of  action  ac- 
crued. The  written  demand  referred  to  in 
the  petition,  a  copy  of  which  was  attached 
thereto  as  an  exhibit,  was  dated  March  21, 

1913,  and  set'  out  that  the  right  of  action 
had  accrued  "prior  to  July  30,  1912,"  with- 
out indicating  how  long  prior  to  July  30, 
1912,  It  bad  accrued,  whether  shortly  before 
that  date,  or  several  months  or  years  prior 
thereto.  likewise  the  petition  itself  failed 
to  show  how  long  "prior  to  July  30,  1912," 
the  acts  complained  of  by  the  plaintiff  were 
done  by  its  board  of  commissioners.  Had  the 
petition  alleged  that  the  right  of  action  ac- 
crued on  a  definite  date,  and  had  it  appear- 
ed that  the  suit  was  filed  and  served  within 
12  months  from  that  date,  under  the  ruling 
In  Pearson  v.  Newton  County,  supra,  this 
would  have  constituted  a  written  presenta- 
tion of  the  claim  to  the  county  ofllclals, 
within  the  meaning  of  the  code  section,  but 


it  does  not  afBnnatively  so  appear  in  this 
case. 

The  plaintiff  insists  that  the  court  erred 
In  refusing  the  amendment  in  the  first  place, 
because  in  the  proposed  "ninth"  paragraph 
It  Is  alleged  that  her  husband  appeared  be- 
fore the  board  of  commissioners  at  a  regular 
meeting  held  on  April  1,  1912,  "and  present- 
ed your  petitioner's  claim  against  said  county 
of  Floyd  to  said  board,  as  provided  by  law, 
and  within  12  months  after  the  accrual  there- 
of." It  is  contended  that  the  words  "as 
provided  by  law"  would  include  everything 
required  by  law  to  constitute  a  proper  and 
sufi}cient  presentation,  and  that  U  the  law 
required  such  a  claim  to  be  presAnted  in 
writing,  this  allegation  would  carry,  in  ef- 
fect, a  distinct  assertion,  not  only  that  the 
claim  was  presented  within  12  months,  -but 
also  "in  writing."  We  do  not  concur  In  this 
view,  since  it  appears  to  us  that  the  aver- 
ment that  the  claim  was  presented  "as  pro- 
vided by  law,"  and  within  12  months  there- 
after, amounted  merely  to  a  statement  of  the 
conclusion  of  the  pleader  that  the  presenta- 
tion of  her  claim  by  her  husband,  acting  for 
and  in  her  behalf,  in  person,  to  the  board  of 
commissioners  at  a  regular  meeting  on  April 
1,  1012,  amounted  to  such  a  presentation  as 
the  law  required,  and  that  the  presentation 
of  such  a  claim  in  writing  was  not  required 
by  this  statute.  If  it  be  necessary,  as  we 
have  heretofore  held,  and  as  the  Supreme 
Court  has  also  held,  that  a  claim  against  a 
county  be  presented  is  writing,  it  appears  to 
us  to  be  equally  necessary,  in  bringing  suit 
on  a  demand  against  a  county,  that  the  dis- 
tinct allegation  be  made  that  the  claim  was 
presented  within  12  months  to  &e  proper  offi- 
cials, in  writing.  Merely  to  assert  that  one 
bringing  suit  had  done  whatever  was  neces- 
sary, "as  provided  by  law*  as  an  essential 
prerequisite  basis  for  such  a  suit  would  cer- 
tainly not  dispense  with  the  necessity  for  al- 
leging the  particular  facts  relied  upon  to 
constitute  such  compliance.  The  allegation 
should  be  specific  and  definite  enough  to  put 
the  defendant  on  notice  as  to  what  Is  relied 
upon  to  constitute  such  a  compliance,  and 
should  specifically  set  forth  the  presenta- 
tion of  such  a  "claim"  In  writing  as  would, 
by  Its  terms,  fully  apprise  the  county  author- 
ities of  the  nature,  extent,  and  date  of  the 
demand,  and  how,  to  whom,  when,  and  in 
what  form  it  was  presented.  From  para- 
graph 9,  proposed  as  an  amendment  and  re- 
jected by  the  court,  it  appears  simply  that 
the  petitioner's  husband  "presented"  (wheth- 
er orally  or  In  writing  does  not  here  appear) 
"petitioner's  claim  against  said  Floyd  county 
to  said  board  as  provided  by  law,  and  with- 
in 12  months  sifter  the  accrual  thereof." 

"We  think  that,  to  constitute  a  'dium'  against 
a  county,  the  writing  should  certainly  show 
who  makes  the  demand,  for  what  reason  the 
demand  ia  made,  and  the  amount  thereof,  as 
otherwise  there  would  be  nothing  before  the 
county  ofBcials  capable  of  record,  or  sufficiently 
definite  to  be  the  basis  of  any  affirmative  ac- 
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tion  by  tbem.  We  do  not  mean  to-  Imply  that  | 
such  a  claim,  or  any  claim  against  a  connty, 
need  be  presented  to  the  proper  officials  with 
exceeding  nicety  or  great  particularity,  but  we 
do  think  enough  should  appear  to  put  the 
county  autliorities  on  notice  as  to  the  nature 
or  the  character  of  the  demand  filed  with  them, 
in  order  that  proper  investigation  of  the  claim 
may  be  had,  based  on  a  definite  demand,  which 
might  thereafter  be  of  value  in  determining  the 
extent  of  liablU^,  should  no  settlement  be  ef- 
fected outside  of  the  courts."  Troup  County 
V.  Boddie,  supra. 

It  la  not  distinctly  alleged  in  this  propos- 
ed amendment  that  the  "claim"  of  plaintiff 
was  so  presented,  except  in  so  far  as  the 
allegation  that  the  presentation  was  made 
"as  provided  by  law"  would  so  Imply;  and, 
as  already  ruled,  Implication  alone  Is  not 
enough. 

The  plaintiff  further  Insists  that  since  Ex- 
hibit A  of  the  original  petition  indicates  on 
Its  face  that  it  was  presented  to  the  com- 
missioners of  roads  and  revenues  of  Floyd 
county  on  the  21st  day  of  March,  1913,  and 
the  amendment  offered  by  the  plaintiff  and 
disallowed  by  the  court,  declared  in  the  sec- 
ond paragraph  thereof  that  the  act  complain- 
ed of  in  the  sixth  paragraph  of  the  original 
petition,  to  wit,  the  removal  of  1,298  cubic 
yards  of  chert  from  the  property  of  the  plain- 
tiff by  the  said  connty  authorities,  was  ef- 
fected during  the  months  of  January,  Febru- 
ary, and  March  of  the  year  1912,  It  afflrma^ 
tlvely  appeared  from  the  amendment  and  the 
exhibit  that  the  removal  of  chert  was  accom- 
plished within  12  months  prior  to  the  21st 
day  of  March,  1913,  when  the  written  demand 
was  filed  with  the  commissioners,  and  hence 
at  least  this  portion  of  the  amendment  should 
have  been  allowed,  and,  if  allowed,  the  plain- 
tiff could  have  proceeded  to  recover  the  val- 
ue of  the  chert  which  in  paragraph  6  was  al- 
leged to  have  been  removed  as  aforesaid.  It 
Is  unnecessary  to  refer  to  the  elementary  rule 
that  all  pleadings  must  be  construed  more 
strictly  against  the  pleader;  and,  since  the 
allegation  In  the  proposed  amendment  that 
the  acts  complained  of  In  the  sixth  paragraph 
of  the  original  petition  were  committed  dur- 
ing the  months  of  January,  February,  and 
March  of  1912,  failed  to  set  forth  whether 
they  were  completed  or  concluded  on  or  be- 
fore the  21st  day  of  March,  1912,  or.  In  other 
words,  within  less  than  12  mouths  prior  to 
the2l8tday  of  March,  1913  (when  the  written 
demand  was  made),  the  court  was  right  In 
construing  this  allegation  adversely  to  the 
pleader,  and  In  holding  that  the  paragraph 
referred  to  did  not  show.  In  connection  with 
the  exhibit  attached  to  the  original  petition, 
that  the  demand  was  made  in  writing  with- 
in 12  months  from  the  commission  or  conclu- 
sion of  the  acts  complained  of  In  the  sixth 
paragraph. 

Applying  the  same  rule,  the  plaintUTs  con- 
tention that  the  allegations  in  the  original 
petition  show  that  the  claim  was  presented 
In  the  manner  required  by  law  to  the  board  of 
commissioners,  is  not  well  founded,  since, 


as  said  above,  the  petition  merely  shows  that 
the  acts  complained  of  were  committed  at 
some  time  not  stated,  "prior  to  July  30, 
1912,"  and  the  exhibit  attached  to  the  peti- 
tion, dated  March  21,  1913,  and  relied  upon 
to  show  compliance  with  the  requirement  of 
the  law  that  demands  of  this  character  must 
he  presented  in  writing  to  the  county  officials, 
also  set  forth  that  certain  claims  were  made 
against  the  county  for  acts  which  had  been 
done  and  performed  by  Its  commissioners 
"prior  to  July  30,  1912,"  and  hence  it  does 
not  appear,  from  either  the  petition  or  the 
exhibit,  that  the  wrilten  demand  on  the  coun- 
ty officials  was  made  within  12  months,  or 
indeed  within  12  years,  of  the  date  when  the 
acts  complained  of  were  done  and  performed. 
It  is  true  the  plaintiff  alleges  In  the  eighth 
paragraph  of  her  petition  that  she  gave  the 
required  notice  to  the  county  of  Floyd  "as 
provided  by  law  In  Acts  of  1899,  p.  74,  and 
as  now  incorporated  tn  the  Code  of  1911," 
but  this  allegation,  as  suggested  In  discussing 
the  phrase  "as  provided  by  law,"  used  in  the 
proposed  amendment,  would  In  Itself  and 
without  more  have  amounted  to  a  mere  con- 
clusion of  the  pleader,  and  In  fact  the  allega- 
tion is  qualified  by  the  assertion  that  such 
compliance  with  the  requirement  of  the  law 
as  to  notice  was  effected  by  giving  the  par- 
ticular notice  attached  to  the  petition  and 
already  discussed  Then,  too,  the  allet^tlon 
In  the  original  petition  that  notice  had  been 
given  "as  provided  by  law  in  Acts  of  1899, 
p.  74,  and  now  incori>orated  in  the  Code  of 
1911,"  and  the  like  allegation  in  the  notice 
referred  to  that  the  plaintiff  made  her  claim 
upon  the  county  of  Floyd  for  the  sum  of 
^33.72^  "according  to  the  provisions  of 
Act  of  1899,  p.  74,  and  as  provided  by  the 
Code  of  1911,"  refer  to  section  910  of  the  OlvU 
Code,  which  section  provides  that  a  demand 
shall  be  presented  in  writing  to  the  govern- 
ing authority  of  a  municipality  as  a  prereq- 
uisite to  the  bringing  of  any  suit  for  injury 
to  person  or  property  against  the  municipal 
corporation.  The  code  section  applying  spe- 
cifically to  claims  against  counties  is  section 
411  of  the  Civil  Code  of  1910— a  section  long 
In  the  statute  books  of  Georgia  before  the 
act  of  1899  (now  section  910  of  the  Civil  Code) 
became  the  law  as  to  municipalities,  and  not 
repealed  in  any  way  by  the  later  act  Sec- 
tion 411  was  the  section  construed  by  our  Su- 
preme Ckmrt  in  the  various  decisions  herein- 
before referred  to,  and  was  recognized  in  the 
decisions  of  that  court  rendered  since  the 
passage  of  the  act  of  1899  aforesaid  as  still 
in  force,  and  was  also  referred  to  in  the  two 
decisions  of  this  court  above  mentioned,  and 
it  is  apparent  that  the  amendment  offered  and 
disallowed  by  the  court  was  intended  to 
bring  the  solt  under  the  provisions  ot  that 
section  (witfaoQt  making  any  distinct  aver- 
ment as  to  the  presentation  of  the  demand 
within  12  months  in  loritinff,  held  above  to 
be  necessary),  instead  of  under  the  section 
relating  to  claims  against  municipal  corpora- 
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tlons,  referred  to  In  the  original  petition  and 
In  the  exhibit  attached  thereto,  since  the 
proposed  amendment  also  struck  from  the 
petition  (but  failed  to  strike  from  Exhibit 
A)  the  words  "In  Acts  of  1899,  p.  74,  and  as 
now  Incorporated  in  the  Code  of  1911." 
Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 


(16  Ga.  App.  33) 

WINN  T,  FULTON  BAG  &  COTTON  MILLS. 

(No.  5551.) 
(Court  of  Appeals  of  Georgia.    Aug.  22,  1914.) 

(Byttabut  hy  the  Court.) 

Hasteb  and  Sbbvant  (f§  177.  191*)— Inju- 

BiES  TO  Servant  —  "Fkixow  Skbvant"  — 

Neguobncx. 

"Except  in  case  of  railroad  companies,  the 
master  is  not  liable  to  one  servant  for  injuries 
arising  from  the  negligence  or  misconduct  of 
other  servants  about  the  same  business."  Civ. 
Code  1910,  (  3129.  Where  two  employes  are 
in  the  same  service  and  subject  to  the  general 
control  and  direction  of  a  common  master, 
tbouKh  each  receives  his  orders  from  a  different 
superior,  and  the  labor  of  each  is  exerted  for 
the  furtherance  of  the  general  purposes  of  the 
business  for  which  they  are  employed,  they  are 
"fellow  servants"  within  the  meaning  of  the 
rule  above  stated,  notwithstanding  "they  may 
be  employed  in  different  departments  of  duty, 
and  so  far  removed  from  each  other  as  that  one 
can  in  no  degree  control  or  influence  the  con- 
duct of  the  other." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  307.  3  J2,  3oa ;  Dec.  Dig. 
»  177.  19L* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  3,  pp.  2716-2730;   voL  8,  p.  7662.] 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reld,  Judge. 

Action  by  Van  Winn  against  the  Fulton 
Bag  &  Cotton  Mills.  Judgment  for  defend- 
ant, and  plainttft  brings  error.    Affirmed. 

C.  D.  Maddox,  of  Atlanta,  for  plaintifT  In 
«nor.  Bosser  &  Brandon  and  Slaton  & 
Phillips,  all  of  Atlanta,  for  defendant  in  er- 
ror. 

WADE,  J.  Winn  brought  suit  against  the 
Fulton  Bag  &  Cotton  Mills,  a  corporation,  al- 
leging that  while  In  the  employ  of  the  defend- 
ant he  suffered  permanent  personal  injuries 
through  the  gross  negligence  and  carelessness 
of  defendant,  its  servants,  agents  of  em- 
ployes. He  alleged  that  he  was  engaged,  in 
the  line  of  his  duty,  in  rolling,  moving,  or 
carrying  empty  "beams,"  made  in  the  form 
of  spools  of  iron  or  some  other  metal,  with 
a  point  on  each  end  thereof,  from  one  part 
of  the  defendant's  factory  to  another  part, 
and  that  in  so  doing  it  was  necessary  for 
him  to  take  the  said  beams  or  metal  spools 
through  a  swinging  door,  made  in  two  parts 
and  opening  from  the  middle,  both  parts  of 
which  remained  closed  except  when  he  or 
others  were  passing  through  it;  that  while 
be  was  passing  through  the  said  swinging 
door,  and  while  traveling  to  the  right,  anoth- 


er employs  of  the  defendant,  coming  from 
the  opposite  direction,  approached  and  un- 
dertook to  pass  through  the  same  door  Just 
as  the  plaintiff  reached  it,  and  carelessly 
struck  and  pushed  It  against  the  large  metal 
spool  with  sharpened  ends,  which  the  plain- 
tiff was  moving  and  carrying,  and  knocked 
the  said  spool  or  beam  against  the  plaintiff's 
foot,  ankle,  and  leg,  seriously  injuring  him,  as 
described  In  his  petition;  that  the  employ^ 
who  thus  negligently  and  carelessly  failed 
and  refused  to  keep  to  the  right,  and  to  push 
the  door  on  the  right,  and  thereby  caused 
the  plaintiff  to  suffer  the  injury  alleged,  knew 
that  the  plaintiff  was  engaged  in  carrying  the 
said  empty  spool  at  the  said  time  and  place, 
and  knew  that  the  plaintiff  was  likely  at  any 
moment  to  pass  through,  or  undertake  to 
pass  through,  the  said  swinging  door,  but 
nevertheless  failed  and  refused  to  exercise 
proper  care  in  passing  through  the  door  to 
his  right  and  to  the  left  of  the  plaintiff,  and 
that  had  he  exercised  such  care,  the  plaintiff 
would  not  and  could  not  have  been  Injufed. 
The  following  allegations  were  made  by  the 
plaintiff  in  an  effort  to  escape  the  operation 
of  the  fellow  servant  law: 

"Petitioner  further  shows,  that  said  employe 
and  petitioner  were  working  in  separate  and 
distinct  departments  of  defendant's  factory,  and 
did  not  work  together  in  the  same  line  of  busi- 
ness: that  said  other  employ 6  was  carrying  or 
hauling  quills;  that  he  did  not  get  said  quills 
at  the  same  point  in  said  factory  where  peti- 
tioner got  the  said  empty  beams;  that  he  did 
not  carry  and  deposit  them  where  petitioner 
was  carrying  and  depositing  said  beams;  that 
they  came  from  opposite  parts  of  said  buildine, 
and  deposited  them  in  different  parts  of  said 
building;  that  they  did  not  work  under  the 
same  boss,  but  under  separate  and  distinct 
bosses." 

The  defendant  demurred  on  the  gronnds 
that  the  petition  set  forth  no  cause  of  action, 
and  that  it  showed  that  the  injury  complain- 
ed of  was  caused  by  the  negligence  of  a  fel- 
low servant  The  demurrer  was  sustained, 
and  the  plaintiff  excepted. 

The  only  question  for  determination  in  the 
case  is  Whether  or  not  the  plaintiff  and  the 
employ^  through  whose  carelessness  he  suf- 
fered the  Injury  complained  of  were  fellow 
servants,  wltiiin  the  meaning  of  Civil  Code,  § 
3129.  The  plaintiff  appears  to  rely  on  the 
case  of  Cooper  t.  MuUins,  30  Ga.  146,  76 
Am.  Dec.  638,  in  which  the  following  rule  is 
laid  down: 

"The  doctrine  that  servants  of  the  same  mas- 
ter cannot  have  redress  against  the  master,  for 
the  consequences  of  each  other's  negligence  in 
his  service,  being  founded  upon  the  policy  ot 
making  each  servant  interested  in  the  good  con- 
duct of  the  rest,  cannot  apply  to  a  case  where 
the  respective  situations  of  the  servants  allow 
no  opportunity  for  the  exertion  of  a  mutual  in- 
fluence upon  each  other's  carefulness." 

However,  in  Brush  Electric  Light  &  Power 
Co.  y.  Wells,  110  Ga.  192,  35  S.  E.  365,  Chief 
Justice  Fish,  si)eaking  for  the  court,  says: 

"It  will  clearly  appear  from  an  examination 
of  that  case   [Cooper  v.   MuUins,  supra]   that 
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what  the  leameff  Jndge  who  delivered  the  opin- 
ion of  the  court  said  upon  the  subject  of  the 
foundation  of  the  above-stated  rule  was  merely 
obiter,  as  the  question  of  fellow  servants  was 
not  involved  in  tlie  case." 

The  case  of  Brush  Electric  Light  &  Power 
Co.  T.  Wells,  supra,  was  an  action  for  the 
homicide  of  an  experienced  lineman,  who, 
while  properly  engaged  in  work  on  the  wires 
of  the  defendant  company,  was  killed  by  an 
electric  shock  from  the  wires,  on  account  of  a 
mistake  of  the  engineer  at  the  power  house 
of  the  defendant,  in  turning  on  the  electric 
current  without  giving  the  accustomed  notice 
by  blowing  a  whistle.  The  deceased  and  the 
engineer  whose  alleged  negligence  brought 
about  his  death  were  held  to  be  fellow  serr- 
ants,  notwithstanding  they  were  employed  in 
different  departments  of  duty,  and  were  so 
far  removed  from  each  other  that  one  could 
in  no  degree  control  or  influence  the  conduct 
of  the  other.  In  Georgia  Coal  &  Iron  Co.  t. 
Bradford,  131  Qa.  289,  62  S.  E.  193,  It  ap- 
peared that  the  defendant  was  engaged  in 
operating  a  furnace  plant,  and  employed  the 
plaintiff,  at  a  stated  price  per  day  for  him- 
self and  a  team  of  mules,  to  assist  other 
teamsters  in  hauling  a  boiler  from  the  said 
plant  to  a  point  10  or  14  inllea  distant,  where 
it  was  to  be  employed  in  getting  out  coal  for 
use  in  the  locomotives  and  furnaces  of  the 
defendant  In  passing  through  the  yards  of 
the  furnace  plant,  from  the  point  where  he 
bad  hitched  bis  mules,  he  crossed  a  railroad 
track  running  through  the  yards  and  used  by 
the  defendant  in  connection  with  the  furnace 
plant,  and  he  was  struck  and  thrown  from 
the  track  by  the  rear  end  of  an  engine,  used 
in  hauling  products  from  the  furnace,  which 
was  then  backing  along  the  track  on  its  way 
to  a  water  tank,  and  he  thereby  sustained  in- 
juries which  he  alleged  were  occasioned  sole- 
ly by  the  negligence  of  the  defendant's  serv- 
ants who  were  operating  the  engine  which 
struck  him.    The  court  held  that: 

"When  Bradford  became  a  servant  of  the  de- 
fendant, operating  a  coal  and  iron  bnsineBS,  to 
engage  as  a  day  laborer  In  removing  a  boiler 
from  the  furnace  plant  of  that  company  to  its 
coal  mines,  for  use  at  the  latter  in  getting  out 
coal  to  be  consumed  in  the  furnace  and  loco- 
motive of  the  defendant,  in  law  he  became  en- 
gaged in  the  same  business,  under  a  common 
master,  with  aU  other  servants  connected  with 
such  coal  and  iron  business,  and  was,  with 
respect  to  the  crew  operating  the  engine  which 
■truck  him,  a  fellow  servant  to  whom  the  mas- 
ter is  not  legally  liable  for  any  injuries  re- 
sulting from  negligence  on  their  part. 

In  Railey  t.  Garbutt  &  Co.,  112  Oa.  288,  37 
S.  B.  360,  the  defendants  owned  a  sawmill, 
and  operated  a  railroad  in  connection  with  it, 
to  haul  logs  from  the  woods  to  the  mill,  and 
to  transport  their  employes  from  their  mill  to 
the  woods.  The  plaintiff  was  employed  as  a 
stock  cutter,  and,  while  riding  on  this  train, 
was  Injured  on  account  of  the  alleged  neg- 
ligence of  the  engineer  in  charge  of  it  The 
court  held  that  the  plaintiff  and  ttie  engineer 
were  fellow  servants.  See,  also,  White  v. 
Kenuon  ft  Company,  83  Ga.  343,  8  S.  B.  1082 ; 


EIUngtOD  y.  Beaver  Dam  Lumber  Ca,  98 
Ga.  53,  19  8.  B.  21. 

As  pointed  out  in  Georgia  Coal  &  Iron  Co. 
▼.  Bradford,  supra,  the  "conassociation  or  de- 
partmental rule"  does  not  apply  In  this  case, 
and  under  the  doctrine  adhered  to  by  our  Su- 
preme Court  there  is  an  implied  contract  on 
the  part  of  the  servant  that  he  assumes  the 
ordinary  risks  incident  to  his  employment 
among  which  is  the  danger  of  injury  throngb 
the  negligence  of  a  fellow  servant  properly- 
selected  by  the  master  to  engage  in  the  same 
common  employment ' 

"Such  common  employment  is  coextensive 
with  the  scope  of  the  business  in  which  sucb 
servant  contracts  to  engage." 

It  is  sought  to  bring  this  case  under  a  dif- 
ferent rule  by  the  allegation  in  the  eighth* 
paragraph  of  the  petition,  which  appeanr 
above,  that  the  plaintiff  and  the  employ^ 
through  whose  negligence  he  was  injured 
were  working  in  separate  and  distinct  depart- 
ments of  the  factory  of  the  defendant  and 
were  not  working  together  in  the  same  line  off 
business,  since  the  other  employ^  was  haul- 
ing quills  which  he  obtained  at  a  different 
point  in  the  factory  from  the  point  where 
the  plaintiff  obtained  the  empty  beams,  and 
was  depositing  them  in  a  different  part  of 
the  building  from  that  in  which  the  articles 
carried  by  the  plaintiff  were  deposited,  and 
also  that  they  did  not  work  under  the  same 
boss,  but  worked  under  separate  and  distinct 
bosses.  Diversity  of  duties  or  departments  is 
not  sufficient  to  exclude  the  defense  of  com- 
mon employment,  under  the  doctrine  accepted 
by  the  large  majority  of  our  courts  of  last 
resort  and  approved  by  our  Supreme  Court, 
as  appears  from  the  cases  already  cited  and 
from  many  others  on  the  same  line.  As  ex- 
pressed in  4  Labatt  on  Master  and  Servant 
(2d  Ed.)  S 1421,  under  this  theory  or  doctrine: 

"The  plaintiff  is  precluded  from  recovery 
wherever  the  functions  whicli  he  and  the  neg- 
ligent coemploy6  were  discharging,  althongn 
not  identical,  or  even  similar,  in  character, 
were  ^et  such  that  the  two  servants  were  'con- 
tributing directly  to  the  common  object  of  their 
common  employer*  in  that  enterprise  for  whidt 
their  services  were  engaged.  Or,  to  employ  a 
terminology  which  la  frequently  found  in  the 
books,  the  injured  servant's  right  to  recover 
does  not  depend  upon  the  fact  that  he  may 
have  been  m  a  different  department  of  the 
service  from  the  delinquent" 

The  case  of  Bain  v.  Athens  Foundry  ft  Ma- 
chine Works,  75  Ga.  718,  relied  upon  by  coun- 
sel for  plaintiff  in  error,  was  discussed  and 
distinguished  in  Brush  Electric  Light  &  Pow- 
er Co.  V.  Wells,  supra,  by  Justice  Fish,  and 
the  fact  that  it  had  been  so  distinguished  is 
referred  to  by  Justice  Cobb  in  Colley  t. 
Southern  Cotton  OU  Co.,  120  Ga.  258,  261,  47 
S.  E.  932.  In  the  last-named  case  the  court 
says: 

"Employes  in  the  service  of  and  subject  t» 
the  same  general  control  and  direction  of  b 
common  master,  and  whose  labor  conduces  to 
the  same  general  purpose,  are  fellow  servants, 
although  they  may  be  employed  in  different 
departments  of  duty,  and  so  far  removed  from 
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each  other  as  that  one  can  in  no  degree  con- 
trol or  influence  the  conduct  of  the  otner." 

The  doctrine  as  therein  set  forth  is  now 
the  settled  law  of  this  state.  See,  also,  Ro- 
land V.  Tift,  131  Ga.  683,  63  S.  IS.  133,  20  L. 
R.  A.  (N.  S.)  354. 

It  Is  apparent  from  the  petition  that  both 
the  plaintiff  and  the  negligent  employ^  of  the 
defendant  were  engaged  In  the  same  factory 
and  aiding  in  the  conduct  of  the  same  busi- 
ness, and,  while  it  is  alleged  that  they  were 
each  controlled  by  a  different  "boss,"  it  still 
appears  that  they  were  serrlng  tlie  same 
master,  and  the  fact  that  each  received  his 
orders  from  a  different  superior  who  was  an 
agent  of  the  master  would  not  operate  to  ex- 
clude the  defense  of  coservice,  where  the  other 
elements  of  that  defense  are  present  Slat- 
er V.  Jewett,  85  N.  Y.  61,  70,  39  Am.  Rep.  627 ; 
Adams  v.  Iron  Cliffs  Ck).,  78  Mich.  271,  44  N. 
W.  270, 18  Am.  St  Rep.  441;  Chicago  ft  A.  R. 
Co.  T.  Murphy,  63  111.  33C,  6  Am.  Rep.  4& 
See,  also,  4  Labatt's  Master  &  Servant  (2d 
Ed.)  p.  471,  {  1421.  It  is  not  essential.  In  or- 
der to  render  employes  fellow  servants,  that 
the  same  foreman  or  "boss"  have  charge  of 
them  both>.  Trcka  r.  Burlington,  C.  R.  &  N. 
R.  Co.,  100  Iowa,  205,  60  N.  W.  422;  Jackson 
V.  Lincoln  Mln.  Co.,  106  Mo.  App.  441,  80  S. 
W  727;  Taylor  v.  Washington  Mill  Co.,  50 
Wash.  306,  97  Pac.  243.  If  they  are  subject 
to  the  same  general  direction .  and  control  of 
a  common  master,  and  their  labor  conduces 
to  tlie  same  general  purpose,  they  are  fellow 
servants,  notwithstanding  they  may  be  em- 
ployed in  different  departments  of  duty  and 
under  the  immediate  direction  of  different 
superiors,  acting  under  the  same  common 
master.  The  plaintiff  showed  that  he  was 
Injured  by  the  negligence  of  a  fellow  servant 
and  without  any  contributory  negligence  of 
the  master.  It  Is  not  contended  that  the  neg- 
ligent servant  who  Inflicted  the  Injury  upon 
the  plaintiff  was  tiie  master's  representa- 
tive, but  clearly  the  act  complained  of  was 
done  by  him  In  his  capacity  of  a  servant  and 
not  as  a  representative  of  the  master.  Hence 
the  demurrer  was  properly  sustained. 

Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  Bi<&nes3. 


(15  Oa.  App.  6$) 

HENDERSON  et  oL  v.  MATSVILLB  OTTANO 
CO.     (No.  5769.) 

(Court  of  Appeals  of  Georgia.    Aug.  22,  1914.) 

(Bv^abut  by  the  Court.) 
1.  Appbal  and  Bbbob  (S  274*)— Scofk  of  E<x- 

CEPnON— EVIDBNCB— RbVIKW. 

An  exception,  baaed  npon  the  refusal  to 
award  a  nonsuit,  will  not  be  considered  where 
the  case  was  subsequently  submitted  to  the  jury, 
and  a  verdict  rendered  against  the  defendant 
and  there  is  exception  to  the  overruling  of  a 
motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence  and  with- 
out evidence  to  support  it  Where  this  com- 
plaint is  one  of  the  gioundg  of  the  motion  for  a 


new  trial,  the  conrt  will  review.  In  the  Bght 
of  the  verdict,  the  sufficiency  of  the  evidence  aa 
a  whole,  and  will  net  consider  merely  the 
sufficiency  of  the  plaintiff's  case  to  have  with- 
stood the  nonsuit  at  the  particular  stage  of  the 
trial  when  the  motion  for  a  nonsuit  was  made; 
for  the  general  exception  to  the  sufficiency  of 
the  evidence  as  a  whole  raises  tlie  entire  ques- 
tion more  adequately  than  <iie  exception  to  the 
overruling  of  a  motion  for  nonsuit  would  pre- 
sent it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1691,  1592,  1605,  1606, 
1607,  1624,  1631-1645;    Dec  Dig.  }  274.*] 

2.  JxTBT  (§  90*)— JraoBs— Disqualification— 
Intebest— CoBPOBATK  Stock— Tbansfeb  to 
Tbustek  in  Bankbuptct. 

Even  if  an  inquiry  as  to  the  disqualifica- 
tion of  a  jnror  is  confined  to  the  question  as 
to  his  qualification  at  the  time  of  the  trial, 
an  objection  to  a  juror  propter  affectum,  on 
the  ground  that  bia  brother-in-law  is  a  member 
of  a  partnership  owning  shares  of  stock  in  the 
plaintiff  corporation,  is  not  met  or  answered 
by  proof  that  the  stock  was  transferred  before, 
the  trial,  to  a  trustee,  under  an  adjudication  in 
bankruptcy  in  which  both  the  brother-in-law  of 
the  juror  and  the  partnership  of  which  he  was 
a  member  were  adjudged  baiUErupta.  A  trustee 
in  bankruptcy  is  a  mere  agent  of  the  court  to 
do  what  the  law  presumes  the  debtor  would 
himself  desire  to  do,  discharge  the  just  obliga- 
tions of  the  debtor.  The  payment  of  one's  debts, 
whether  voluntarily  or  at  law,  is  a  benefit  to 
the  debtor,  and,  while  an  adjudication  in  bank- 
ruptcy may  change  the  quantum  of  interest,  it 
does  not  altogether  remove  the  debtor's  interest 
in  his  property  which  is  in  the  hands  of  the 
trustee,  or  qualify  the  brother-in-law  of  the 
bankrupt,  who,  prior  to  his  bankruptcy,  bad  an 
interest  in  the  snares  of  a  corporation,  to  sit  in 
a  case  in  which  that  corporation  is  a  party.  In 
every  trial  both  parties  are  entitled  to  a  full  pan- 
el of  jurors  who  are  omni  ezceptione  majores. 
And  if  more  than  one  motive  appears,  and  there 
is  uncertainty  aa  to  which  interest,  it  any,  may 
affect  the  juror,  there  is  no  less  reason  for  his 
rejection  than  if  his  particular  bias  were  clearly 
shown;  the  purpose  of  the  law  being  to  pro- 
vide for  a  trial  by  jurors  altogether  impartial. 
[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {§  413-418,  422;    Dec.  Dig.  {  90.*] 

8.  Payment  (§  68*)— Application— Payment 
TO  Agent— Burden  oir  Pboof. 

Proof  that  one  who  is  indebted  to  two  per- 
sons (both  of  whom  were  represented  by  the 
same  agent)  paid  the  dual  agent  a  sum  suffi- 
cient to  have  discharged  the  obligation  upon 
which  the  suit  is  based  shifts  the  burden  of 
proof  from  the  defendant  and  when,  in  denial 
of  the  plea  of  payment,  the  contention  that  the 
debtor's  payment,  in  the  absence  of  any  di- 
rection upon  the  part  of  the  debtor,  was  ap- 
plied to  discharge  another  obligation,  instead  of 
to  the  debt  in  suit,  is  asserted,  the  existence 
and  validity  of  the  obligation  to  which  the  pay- 
ment was  applied  must  be  established,  and  It 
must  be  shown  that  the  debt  was  due,  and  was 
of  such  an  amount  as  to  liave  exhausted  the 
payment  made  by  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig   K  195,  202;    DecTbig.  }  68.*] 

4.  EviDENCB  (1 181*)— Secondabt  Evidenck— 

Mercantile  Books. 

The  original  books  of  a  mercantile  part- 
nership or  other  business  should  be  tendered, 
or  accounted  for,  before  secondary  evidence  of 
their  contents  can  be  admitted.  Phillips  T. 
Trowbridge,  86  Ga.  700,  13  S.  E.  19. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  IMg.  {  600;   Dec.  Dig.  {  181.*] 
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S.  Tbial    (J5    251,  253*)— iROTBUCTioNS— Is- 
sues. 

The  instructions  of  the  court  npon  the  sub- 
ject of  partnership  were  erroneons,  even  if  the 
-question  of  partnership  was  involTecl.  In  a  case 
involving  more  than  one  issue  it  is  error,  in 
the  chaise,  to  withdraw  from  the  consideration 
of  the  jury  any  material  issue  in  the  case,  or 
to  confine  them  to  the  consideration  of  only  one 
of  the  issues  involved. 

ri'M.  Note. — For  other  cases,  see  Trial,  Cent 
Dis.^ll  687-596,  618-623;    Dec.  Dig.  {|  251, 

«.  Payment  (§§  41,  68*)— Tbiai  (|  262»)— Ap- 

^PUCATION    OF    PATMENTS. 

In  the  application  of  payments,  the  debt- 
or's intention  may  be  said  to  govern,  since  the 
appropriation  of  a  general  payment,  whether 
-directed  by  the  debtor,  or  applied  by  the  creditor 
-or  by  the  law,  is  in  legal  intendment  made  in 
accordance  with  the  debtor's  intention;  and  the 
intention  to  pay  an  alleged  debt  not  proved 
to  exist,  or  a  debt,  not  due,  cannot  be  presumed. 
In  any  case  in  which  only  one  demand  is  proved 
to  exist,  and  a  payment  has  been  made  without 
any  direction,  the  law  will  apply  it  to  the  pay- 
ment of  that  demand.  In  the  absence  of  evi- 
dence showing  the  amount,  maturity,  and  valid- 
ity of  the  alleged  demands  against  the  debtor, 
to  the  extinguishment  of  which  the  admitted 
payment  was  alleged  to  have  been  appropriated, 
the  failure  of  the  trial  judge  to  instruct  the 
Jury,  in  effect,  that  if  only  one  demand  is 
proved  to  exist,  and  a  payment  has  been  made 
without  any  direction,  the  law  will  apply  it  to 
the  payment  of  that  demand  was  error. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig-Ji  116-120,  196,  202;  Dec  Dig.  Jj 
41,  63:*  Trial,  Cent  Dig.  ||  606,  696-612; 
Dec.  Dig.  {  262.*] 

Error  from  City  Cooit  of  JelTersoii;  O.  A. 
Johns,  Judge. 

Action  by  tbe  Maysrille  Onano  Company 
against  F.  M.  Henderson  and  others.  Judg- 
ment for  plaintiff,  and  defmdantB  bring  er- 
<or.    Beveraed. 

W.  W.  Stark,  of  Commerce,  for  plaintiff  in 
-error.  Green,  TUson  &  McKinney  and  L.  O. 
Fortson,  all  of  Atlanta,  and  J.  S.  Ayera,  of 
Jefferson,  for  defendants  in  error. 

RUSSELL,  C  J.  [1]  1.  In  the  motion  for  a 
new  trial  error  la  assigned  upon  the  refusal  of 
tbe  court  to  grant  a  nonsuit  upon  the  motion 
-of  tbe  defendant's  counsel  at  the  close  of  tbe 
plaintiff's  testimony.  As  was  held  in  Atlan- 
tic Coast  line  Ry.  Co.  r.  Blalock,  8  Oa.  App. 
44,  68  S.  E.  743: 

"An  exception  based  upon  the  refusal  of  the 
court  to  award  a  nonsuit  will  not  be  considered 
where,  snbaequently  thereto,  the  case  is  submit- 
ted to  tbe  jury,  and,  a  rerdict  being  rendered 
-against  the  defendant,  a  motion  for  a  new  trial 
is  made  which  presents  the  complaint  that  the 
verdict  is  contrary  to  the  evidence  and  without 
■evidence  to  support  it  Where  a  motion  for  a 
new  trial  ia  baaed  upon  this  ground,  the  court 
will  review  the  suffiaency  of  the  evidence  as  a 
whole,  in  the  light  of  the  verdict,  and  will  not 
merely  consider  the  sufficiency  of  "the  plaintiff's 
case  to  withstand  the  nonsuit  at  the  particu- 
lar stage  at  which  the  motion  for  nonsuit  was 
made." 

It  is  never  necessary  to  except  to  tbe  re- 
fusal of  a  nonsuit  where  tbe  trial  has  result- 
ed In  a  verdict  for  tbe  plaintiff,  and  tbe  de- 


fendant bas  excepted  to  fbe  verdict  on  the 
ground  that  it  is  without  evidence  to  sup- 
port it,  for  the  reason  that  tb6  latter  excep- 
tion raises  the  whole  question  more  adequate- 
ly tban  tbe  exception  to  the  overruling  of  tbe 
motion  for  nonsuit  would  present  it  Even  If 
the  motion  for  a  nonsuit  should  have  been 
sustained  at  the  time  it  was  made,  and  was 
therefore  erroneously  overruled,  nevertheless, 
if  tbe  subsequent  testimony  cured  tbe  defi- 
ciency in  tbe  plaintiff's  proof,  tbe  judgment 
would  not  be  reversed  merely  because  tbe 
court  refused  to  grant  tbe  nonsuit  On  tiie 
other  band,  If  tbe  deficiency  In  tbe  plaintiff's 
case  was  not  cured  by  the  subsequent  testi- 
mony, a  verdict  in  favor  of '  the  plaintiff 
would  be'  without  evidence  to  support  it,  and 
upon  that  ground  would  be  set  aside. 

[2]  2.  We  shall  not  consider  tbe  several 
grounds  of  motion  for  new  trial  in  tbe  or- 
der In  wblcb  tbey  are  presented,  but  will 
first  deal  wltb  tbe  assignment  of  error  In 
which  complaint  is  made  that  one  of  tbe 
jurors  was  disqualified  from  sitting  In  tbe 
case.  We  sball  treat  tbe  case  in  this  order 
because  it  bas  frequently  been  held  by  this 
court  and  by  tbe  Supreme  Court,  tbat  a 
trial  by  Jurors  not  entitled  to  sit  in  tbe  cause 
is.  In  law,  no  trlaL  Smith  ▼.  State,  2  Ga. 
App.  674,  69  S.  E.  Sll;  Georgia  R.  Co.  v.  Cole, 
73  Ga.  713  (2).  In  tbe  case  now  before  us, 
Plttman,  one  of  tbe  Jurors,  was  a  brother- 
in-law  of  Boyd,  one  of  tbe  members  of  tbe 
partnership  of  Carr,  Boyd  Sc  Company,  which 
firm  were  stockholders  in  tbe  MaysvlUe  Gua- 
no Company  at  tbe  time  of  the  purchase  of 
tbe  guano,  wblcb  was  tbe  consideration  of 
tbe  note  sued  upon.  It  Is  insisted  by  learned 
counsel  for  the  defendant  in  error  that  the 
test  as  to  tbe  disqualification  of  a  Juror  Is  tc 
be  applied  only  at  tbe  time  of  the  trlaL  In 
other  words,  it  Is  insisted  tbat  tbough  tbe 
Juror's  brotber-ln-law,  Boyd,  as  one  of  tbe 
partners  of  Carr,  Boyd  &  Co.,  mlgbt  bave 
been  Interested  in  tbe  stock  in  tbe  Maysvllle 
Guano  Co.,  held  by  tbat  firm  in  May,  1912, 
tbe  Juror  was  not  disqualified  at  tbe  time  of 
tbe  trial  In  December,  1913,  because  In  tbe 
meantime  both  tbe  partnership  of  Carr,  Boyd 
&  Co.  and  Boyd  Individually  bad  been  ad- 
Judged  bankrupts,  and  their  Interest  in  the 
guano  company,  represented  by  tbe  shares  of 
stock,  bad  been  transferred  to  tbe  trustee, 
or  trustees,  in  bankruptcy.  And  this  seems 
to  bave  been  tbe  view  entertained  by  tbe  trial 
Judge  In  overruling  tbe  motion  for  new  trial. 

Tbe  prime  and  paramount  essential  of  a 
legal  trial  by  a  Jury  is  tbat  tbe  Jury  be  ab- 
solutely impartial,  and  It  is  better  to  err  on 
tbe  side  of  extreme  strictness  in  adherence  to 
tbe  requirement  tbat  Jurors  sbould  be  free 
frcHn  even  tbe  suspicion  of  prejudice  or  bias 
— above  every  objection — than  that  the  rule 
be  relaxed,  wltb  tbe  tendency  to  admit  Ju- 
rors to  tbe  trial  who  may  be  infinenced  by 
aught  other  tban  a  conscientious  desire  to 
administer  equal  and  exact  Justice.    Granting 
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that  fhe  term  "dlsqnallficatlon,"  as  applied  to 
a  juror,  refers  to  the  time  of  the  trial,  we 
cannot  concur  In  the  view  entertained  by 
counsel,  to  the  effect  that  the  disqualifica- 
tion of  the  Juror  Plttman  was  removed  when 
the  stock,  In  which  Boyd  was  interested  as  a 
Joint  owner,  was  transferred  to  the  trustee 
in  bankruptcy.  It  Is  true  that  ordinarily  a 
bankrupt  has  little  further  direct  interest  in 
his  estate  after  it  has  passed  into  the  hands 
of  a  trustee,  for  It  Is  extremely  unlikely 
that  It  would  ever  again  come  physically  Into 
his  manual  possession,  but  as  every  honest 
man  must  be  assumed  to  be  anxious  that  his 
Just  debts  be  paid,  such  a  man  would  have 
the  same  interest  in  his  property  which  Is  be- 
ing appropriated  to  the  payment  of  bis  Just 
debts  as  he  would  have  if  the  property  had 
remained  in  his  manual  possession  with  the  un- 
derstanding that  he  himself  would  pay  it  The 
trustee  sustains  a  mere  fiduciary  relation  to 
the  insolvent  debtor.  He  is  a  mere  agent  of  the 
court  to  do  what  the  law  presumes  the  debtor 
himself  would  have  done,  apply  the  debtor's 
property  to  the  payment  of  his  debts;  and 
the  proceeding  In  bankruptcy  is  presumed  to 
be  necessary  in  order  to  accomplish  the  pay- 
ment of  the  debtor's  Indebtedness  In  an  or- 
derly manner,  and  without  such  interference 
as  would  tend  to  dissipate  the  property  in 
useless  Utlgatlon.  We  speak  advisedly  when 
we  say  this  la  the  presumption.  In  this  view 
at  the  case  Boyd  had  as  much  interest  In  his 
stock  in  the  hands  of  the  trustee  in  bank- 
ruptcy as  be  had  In  the  same  stock  before 
the  adjudication  in  bankruptcy,  and  for  this 
reason  his  brother-in-law  was  as  much  dis- 
qualified at  the  time  of  the  trial  as  at  the 
time  the  guano  was  purchased.  Changing 
circumstances  may  have  reduced  the  quan- 
tum of  Interest,  but  it  did  not  remove  that 
interest  which  legally  disqualifies  the  brother- 
in-law  of  one  having  a  financial  Interest  in 
the  shares  of  a  corporation  from  sitting  in  a 
cause  in  which  that  corporation  Is  a  party. 
We  will  say,  further,  that  It  Is  not  always 
necessary  that  financial  interest  should  ex- 
ist to  create  a  disqualification  on  the  part  of 
a  Jnror,  or  to  sustain  an  objection  to  the  Ju- 
ror propter  affectum.  The  theory  that  the 
Jnror  Is  objectionable  propter  affectum  is 
based  upon  the  cardinal  meaning  of  the  term. 
Any  desire  that  one  party  to  a  cause,  rather 
than  tile  other,  should  prevail  Is  a  good 
ground  of  challenge  to  a  juror.  For  this  rea- 
son we  tUnk  the  fact  that  the  Jurm:  Plttman 
was  a  brother-in-law  of  Boyd,  who  was  a 
stockholder  In  the  plaintiff  company,  disqual- 
ified blm  from  sitting  In  the  cause;  and, 
while  the  point  is  not  raised,  the  fact  that 
Boyd  was  a  member  of  the  firm  of  Carr, 
Boyd  &  Co.  might  of  itself  have  been  suifi- 
dent  to  disqualify  Plttman  from  serving  as 
a  Juror  In  the  cause.  It  is  undisputed  in  the 
evidence  that  the  defendants,  or  one  of  them, 
turned  over  to  Mr.  Carr,  of  the  firm  of  Carr, 
Boyd  &  Co.,  some  live  stock  whose  value  was 
more  than  suflSdent  to  have  discfaari^  the 


defendant's  Indebtedness  to  the  gnano  com- 
pany. Mr.  Carr  was  at  once  president  of  the 
guano  company  and  a  member  of  the  firm  of 
Carr,  Boyd  &  Co.  There  la  evidence  In  the 
record  that  the  proceeds  of  the  sale  of  the  live 
stock  was  appropriated  upon  the  indebted- 
ness of  the  defendants  to  Carr,  Boyd  &  Co. 
There  was  no  way  of  ascertaining  whether  it 
was  more  to  the  interest  of  Boyd  (and  It  is 
by  Boyd's  Interest  that  the  law  assumes  that 
his  brother-in-law,  the  Juror,  would  be  affect- 
ed) to  have  the  money  appropriated  to  the 
indebtedness  to  the  guano  company,  of  which 
he  was  a  stockholder,  or  to  the  indebtedness 
of  Carr,  Boyd  &  Co.,  in  which  he  was  a  part- 
ner, or  whether,  after  all,  it  was  more  to  his 
interest,  not  only  to  retain  the  money  al- 
ready received  upon  the  account  of  Carr, 
Boyd  &  Co.,  but  also  to  collect  from  the  de- 
fendants the  debt  due  to  the  guano  company, 
and  thus  to  collect  both  claims  in  which  he 
was  interested.  In  this  uncertainty  of  mo- 
tive, which  no  human  mind  can  fathom,  it 
cannot  be  gainsaid  that  Jurors  could  have 
been  obtained  who  would  have  been  less 
likely  to  be  embarrassed  by  the  circumstanc- 
es than  this  Juror  may  have  been ;  and  every 
litigant  is  entitled  to  the  most  impartial 
Juror  whom,  under  the  rules  of  law.  It  is 
within  the  power  of  the  court  to  provide. 
Jurors  should  be  free  from  any  objection 
which  rests  upon  a  probable  Interest 

[3]  3.  One  of  the  main  questions  presented 
in  the  trial  of  the  case  concerns  the  plea  of 
payment,  and  the  propriety  of  the  application 
of  a  payment  which  is  shown  to  have  been 
made  to  Mr.  Carr,  who  was  acting  either  in 
behalf  of  Carr,  Boyd  &  Co.,  or  of  the  plaintiff 
Guano  Company,  of  which  he  was  president 
The  defendant  B.  C.  Henderson  delivered  to 
Mr.  Carr  live  stock  of  the  approximate  value 
of  $1,700,  after  the  admitted  indebtedness 
for  guano  had  been  created.  The  evidence 
is  in  dispute  as  to  whether  the  direction  that 
the  payment  be  applied  upon  the  debt  due 
the  plaintiff  was  given  at  the  time  the  stock 
was  delivered  to  Carr  or  at  a  time  when  the 
payment  had  already  been  appropriated  to 
the  debt  to  Carr,  Boyd  &  Co. ;  but  there  is  no 
dispute  that  one  of  the  defendants  gave  such 
a  direction  before  any  proceedings  in  bank- 
ruptcy, and,  so  far  as  appears,  before  the 
maturity  of  the  Indebtedness  due  to  Carr, 
Boyd  &  Co.  The  record  does  not  disclose  the 
amount  of  the  Indebtedness  due  by  the  defend- 
ants, or  either  of  them,  to  Carr,  Boyd  &  Co. 
The  simple  question  raised,  therefore.  Is: 
Does  a  defendant  by  proving  the  payment  of 
a  sum  sufficient  to  discharge  an  outstanding 
obligation,  payment  of  which  is  demanded, 
shift  upon  (he  plaintiff,  when  the  plaintiff 
claims  that  the  payment  was  appropriated  to 
the  satisfaction  of  another  debt  of  the  de- 
fendant the  burden  of  showing  the  nature 
and  amount  of  the  indebtedness,  and  that  he 
was  entitled  to  apply  it  to  that  debt  In  the 
absence  of  any  direction  on  the  part  of  the 
debtor?    It  U  not  contended  by  the  plaintiff 
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ill  tbls  case  that  the  defendant  B.  O.  Hender- 
son directed  that  the  live  stock  delivered  by 
him  to  Mr.  Carr  be  appropriated  as  a  pay- 
ment upon  the  Indebtedness  to  Carr, .  Boyd  & 
Ca;  bat  it  is  claimed  merely  that  the  pro- 
ceeds of  the  sale  of  the  live  stock  were  ap- 
propriated by  Carr  to  that  indebtedness  In 
the  absence  of  any  direction,  and  In  the  ex- 
ercise, by  the  creditor,  of  his  option  of  ap- 
plying the  payment  to  either  of  two  debts  In 
the  absence  of  direction  by  the  debtor. 

It  Is  to  be  qnestloned  whether  the  payment 
in  this  case  foils  under  the  rale  as  to  the  ap- 
plication of  a  payment  made  by  a  debtor  to  a 
creditor  having  two  or  more  demands,  as 
laid  down  in  section  4316  of  the  Civil  Code, 
for  in  this  case  the  qaestlon  concerns  not 
the  application  of  a  payment  ,to  one  creditor, 
bat  rather  the  qnestlon  is  as  to  how  the  pay- 
ment, which  was  made  to  a  single  person  who 
was  at  the  same  time  the  agent  of  two  dis- 
tinct creditors,  is  to  be  appropriated.  In 
other  Jurisdictions  it  has  been  held  that 
where  one  is  exercising  a  dual  agency,  and 
sastains  a  fiduciary  relation  between  two  dis- 
tinct parties,  each  of  whom  holds  a  demand 
against  the  debtor,  and  a  payment  Is  made 
by  the  debtor,  without  any  direction  being 
given  by  him,  the  payment  shall  be  ratably 
apportioned  by  the  dual  agent  to  both  de- 
mands. In  proportion  to  the  amoont  of  each. 
But  if  we  concede  that  the  rule  as  to  pay- 
ments by  a  debtor  to  a  creditor  having  more 
than  one  demand  be  applicable  to  a  case  like 
that  now  before  us,  In  which  the  payment 
is  made  to  a  dual  agent  of  two  distinct  cred- 
itors, It  seems  to  us  that,  even  in  the  ab- 
sence of  a  direction  by  the  debtor,  the  dual 
agent  cannot  successfully  support  a  claim 
that  the  payment  has  been  appropriated  to 
the  discharge  of  a  demand  whose  existence 
and  validity  has  not  been  demonstrated.  It 
would  further  appear  to  be  true  that  since, 
In  defense  of  a  salt  upon  an  account,  the  de- 
fendant would  be  entitled  to  be  discharged 
upon  proof  that  he  had  paid  an  amount  suffi- 
cient to  discharge  his  Indebtedness  to  a  duly 
authorized  agent  of  the  plaintiff,  it  would 
devolve  upon  the  plaintiff  to  rebut  each  proof 
of  payment,  either  by  proof  tliat  the  payment 
was  njever  in  fact  made,  or,  if  made,  was 
made  to  a  person  not  authorized  to  receive 
it  In  behalf  of  the  plalntlfF.  If  we  are  cor- 
rect as  to  this,  then  undoubtedly  whenever  a 
defendant  proves  the  payment  to  one  shown 
to  be  an  agent  of  the  plaintiff,  the  burden 
would  be  shifted,  and  it  would  devolve  upon 
the  plaintiff,  not  only  to  Show  that  he  did 
not  receive  the  payment,  but  that  he  ia  not' 
chargeable  with  the  payment  made  to  Ills 
agent;  for  if  the  payment  was  made  to  an 
agent  duly  authorized  to  collect  it  would  be 
none  of  the  defendant's  concern  if  It  was 
misappropriated.  If  a  debtor  pays  an  agent 
who  is  authorized  to  receive  it  for  the  cred- 
itor, the  payment  is  good  even  though  the 
agent  be  false  to  bis  principal  and  the  cred- 
itor in  fact  never  receives  the  payment.    For 


this  reason,  when  the  defendant  In  the  pres- 
ent case  proved  that  he  paid  to  Mr.  Carr,  who 
was  duly  authorized,  as  president  of  the 
gnano  company,  to  collect  for  that  company, 
an  amount  suffldent  to  discharge  his  indebt- 
edness to  the  present  plaintiff,  he  established, 
prima  fade  at  least,  his  defense  of  payment; 
and  while  the  evidence  that  the  payment  was 
not  properly  made  might  come  as  weU  from 
the  testimony  of  the  defendant's  witnesses 
as  from  those  who  testified  In  behalf  of  the 
plaintur,  the  duty  of  showing  that  the  pay- 
ment, which  had  been  established  prima 
fade,  was  in  fact  not  made  devolved  upon 
the  plaintiff.  If  the  plaintiff,  in  thus  carry- 
ing the  burden  which  had  shUted  to  it,  did 
not  deny  that  the  payment  was  made  to  the 
person  who  was  its  agent,  but  merely  insist- 
ed that  ttie  payment  was  not  made  to  that  per- 
son as  its  agent,  then  that  fact  should  be  es- 
tablished. In  the  present  case  the  plaintiff 
did  not  deny  that  the  payment  was  made  to 
Carr,  nor  that  Carr  was  its  agent,  nor  did 
Carr  jiositively  deny  that  he  was  directed  by 
Henderson  to  apply  the  payment  to  the  in- 
debtedness to  the  guano  company.  It  was 
therefore  error  to  direct  the  verdict  as  to 
R.  C.  Henderson.  And,  furthermore,  it  was 
error  to  refuse  to  dliarge,  in  substance,  the 
prindple  stated  in  the  defendants'  request  for 
instructions  that  the  plaintiff  could  not  rebut 
the  defendants'  evidence  as  to  the  payment 
by  proof  that  the  payment  bad  been  appro- 
priated to  the  satisfaction  of  the  debt  to 
Carr,  Boyd  &  Co.,  unless  it  was  made  to  ap- 
pear that  there  was  indebtedness  of  the  de- 
fendants to  Carr,  Boyd  &  Co.,  and  that  this 
indebtedness  was  suffldent  in  amount  to  have 
absorbed  the  entire  payment 

The  defendants  having  shown  that  they 
had  paid  enough  to  discharge  the  debt  to  the 
guano  company,  and  this  fact  being  undis- 
puted, the  testimony  of  the  dual  agent,  Mr. 
Carr,  to  the  effect  that,  though  authorized  to 
collect  for  the  guano  company,  he  had  ap- 
propriated the  payment  to  the  demand  of 
Carr,  Boyd  &  Co.,  was  not  suffldent  to  re- 
lieve the  plaintiff  from  the  legal  consequence 
pf  the  defendant's  payment  to  its  agent,  un- 
less the  plaintiff  further  made  it  to  app^ 
that  tbls  payment  made  to  its  agent,  al- 
though he  was  also  the  agent  of  another  par- 
ty, was  not  misappropriated,  but  was  l^ally 
appropriated  upon  another  demand.  And  in 
order  to  do  this,  it  would  have  been  necessary 
to  show  the  amount  and  maturity  of  the  ac- 
count of  Carr,  Boyd  &  Co.,  and  that  the 
plaintiff's  agent  did  not  misappropriate  the 
fund.  To  illustrate  the  proposition :  If  Hen- 
derson had  paid  Carr,  who  was  the  agent  of 
the  guano  company,  and  known  by  the  debtor 
to  be  such,  91,700,  suffldent  to  discharge  the 
plaintiff's  daim,  and  Carr  had  misappropriat- 
ed the  money,  the  payment  Would  be  good  and 
the  defendant  would  be  discharged.  There- 
fore, when  the  defendants  show  tliat  payment 
to  one  authorized  to  collect  it  for  the  plain- 
tiff, it  is  the  duty  of  the  plaintiff  to  show  that 
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U  was  not  misappropriated,  but  that  it  was 
properly  expended.  That  the  money  thus 
paid  was  properly  exx>ended  might  be  shown 
by  evidence  that  the  money  'was  used  for 
the  defendants'  benefit,  either  In  the  pur- 
chase of  property  for  the  defendants,  the 
payment  of  Indebtedness  at  their  request,  or 
In  other  ways;  but  the  proof  must  show  that 
it  was  properly  expended;  and,  where  the 
claim  was  made  that  it  was  used  In  satisfac- 
tion of  another  account,  the  evidence  must 
satisfactorily  disclose  the  existence  and  va- 
lidity of  that  account,  and  certainly  this 
oonld  not  be  done  without  some  evidence  as 
to  the  amount  and  maturity  of  the  alleged 
claim.  It  would  be  a  great  hardship  to  place 
upon  a  defendant  the  duty  of  showing  that  a 
payment  made  by  him  to  an  agent  of  his 
creditor  had  been  misappropriated,  and  an 
especial  hardship  when  It  is  considered  that 
by  such  proof  he  would  establish  nothing 
more  beneficial  to  his  own  cause  than  the 
original  proof  that  he  had  paid  the  plain- 
tiffs agent  If  the  testimony  In  the  present 
case  disclosed  that  the  defendants  had  di- 
rected Mr.  Carr  to  apply  this  payment  to  the 
account  of  Carr,  Boyd  &  Co.,  of  course,  taking 
Into  consideration  the  dual  capacity  In  which 
Mr.  Carr  acted,  both  for  the  guano  comipany 
and  for  Carr,  Boyd  &  Co.,  the  fact  that  he 
was  agent  for  the  guano  company  would  be 
of  no  significance,  and  the  defendants'  de- 
fense would  be  worthless.  On  the  contrary, 
however,  the  stress  of  the  case  la  as  to 
whether  Henderson  directed  Carr  to  apply 
the  payment  upon  the  Indebtedness  for  guano, 
or  whether  he  made  the  payment  without  any 
direction,  and,  even  in  the  latter  event  the 
plaintiff's  agent  (although  he  happened  to  be 
the  agent  of  Carr,  Boyd  &  Co.)  could  not  ap- 
ply the  defendants'  money  or  property  to  the 
detriment  of  the  rights  of  bis  principal,  the 
Unano  Company,  unless,  at  least,  he  was 
assuming  to  act  in  good  faith  as  the  agent  of 
the  defendants  In  which  case  he  should  be 
able  to  show  plainly  what  disposition  was 
made  of  the  defendants'  money  or  property. 
Of  course  he  could  not  make  this  showing 
without  the  proof  of  such  facts  as.  would 
s]|iow  that  the  defendants  obtained  value  re- 
ceived for  the  entire  fund.  The  difficulties  of 
a  dual  agency  are  pointed  out  in  Scripture, 
In  which  we  are  told  ttiat  you  cannot  serve 
two  masters.  It  seems  to  us  that  a  payment 
made  to  an  agent  of  the  guano  company, 
without  any  instructions,  would  presuma- 
bly he  a  payment  to  be  delivered  by  that 
agent  to  ttie  guano  company.  Counter  in- 
structions by  the  defendant  would  make  a 
-different  case,  and  other  circumstances  might 
have  the  same  effect.  Among  such  circum- 
stances would  be  the  payment  of  a  debt  for 
the  defendants'  benefit;  but  the  proof  would 
be  insufficient  unless  the  existence  of  the  debt 
was  established  and  its  amount  and  maturity 
shown.  What  we  have  said  above  deals  with 
the  assignments  of  error  relating  to  the  re- 
fusal of  the  court  to  give  instructions  re- 


quested tapon  this  subject;  and  to  mat  ground 
of  the  motion  complaining  of  the  Insufficiency 
of  the  proof,  as  well  as  to  the  exertion  to 
the  direction  of  the  verdict. 

[4]  4.  It  Is  well  settled,  of  course,  that 
books  of  account  are  primary  proof  of  their 
contents,  and  that  oral  declarations  as  to  en- 
tries therein  are  Inadmissible  where  the 
books  themselves  are  accessible.  For  that 
reason  the  ruling  in  the  fourth  headnote 
needs  no  elaboration. 

[(}  6.  The  court  erred  In  the  following 
charge  to  the  Jury  upon  which  error  is  as- 
signed: 

"So  when  yon  determine  whether  or  not  there 
was  a  partnership,  you  have  solved  the  whole 
question  in  this  case." 

This  was  erroneous  because  the  question 
of  partnership  was  not  involved,  for  neither 
defendant  had  filed  a  plea  under  oath  deny- 
ing partnership.  But  even  had  the  question 
of  partnership  been  involved,  the  language 
used  had  the  effect  of  withdrawing  oth» 
Issues  from  the  consideration  of  the  jury,  by 
confining  them  to  this  single  issue,  and  was 
for  that  reason  erroneous.  If  the  jury,  in 
conformity  with  the  Instructions  of  the  judge, 
confined  themselves  solely  to  the  question  as 
to  whether  the  Hendersons  were  partners, 
they  were  compelled  to  overlook  the  far  more 
important  question  to  which  we  have  already 
referred  in  the  second  division  of  this  opin- 
ion. 

[6]  6.  Under  the  evidence  submitted  In  the 
trial  now  under  review,  the  plaintiff  was  not 
entitled  to  recover.  To  have  entitled  the 
plaintiff  to  recover  on  the  theory  that  the 
payment  made  to  Mr.  Carr  had  been  applied 
by  him,  1q  the  exercise  of  bis  option  as  a 
creditor  holding  two  demands  against  the 
debtor,  it  would  have  been  necessary  to  es- 
tablish the  existence  of  two  demands,  where- 
as only  one  of  them  was  proved.  The  debtor 
has  the  first  right  to  direct  the  application  of 
a  payment,  where  there  are  several  demands 
against  him,  and  It  Is  only  when  he  omits 
to  give  direction  that  the  appropriation  of  the 
payment  can  be  made  by  his  creditor.  The 
application  of  payments  may  be  directed  by 
the  debtor,  by  the  creditor,  or  by  law,  based 
upon  the  presumed  intention  of  the  debtor. 
In  the  application  of  every  payment,  however, 
whether  by  express  direction  by  the  debtor, 
in  the  absence  of  direction,  or  by  law,  the 
application  is  presumed  to  be  made  In  ac- 
cordance with  the  debtor's  Intention.  Hence 
in  the  application  of  a  payment  the  debtor's 
intention  as  to  application  of  that  payment 
may  be  said  to  govern,  and  the  Intention  to 
pay  an  alleged  debt,  not  proved  to  exist,  as 
well  as  the  tntention  to  pay  a  debt  not  due^ 
cannot  be  presumed.  In  the  absence  of  evi- 
dence showing  the  amounts,  maturity,  and 
validity  of  the  alleged  demands  against  the 
debtor,  to  the  extinguishment  of  which  pay- 
ment admitted  to  have  been  made  was  alleged 
to  have  been  appropriated,  the  failure  of  the 
trial  Judge  to  Instruct  the  Jury,  in  effect,  that 


Digitized  by  VjOOQlC 


««.) 


JONES  V.  CITT  OF  ROMB 


693 


If  only  one  demand  Is  proven  to  exist,  and  a 
payment  bas  been  made  without  any  direc- 
tion, the  law  would  apply  it  to  the  payment 
of  that  demand  was  error.  McDonneQ  t. 
Bank,  20  Ala.  313. 
Judgment  reversed. 

BOAN,  J.,  absent  on  account  of  sidoiess. 

(IB  Os.  Al>p.  7») 

WKLLER  T.  DAVIS  &  SANFORD  00. 

(No.  3546.) 

(Court  of  Appeals  of  Georgia.    Aug.  22,  1914.) 

(ByllaJmt  by  tk«  Oourt.) 

1.  CoBPORATioNS    (§    614*)  —  AcnoRB  —  Pjut- 
suMPTiONS— "Company." 

Where  a  name  imports  a  corporate  body,  it 
is  not  necessary  to  aver,  in  bringing  suit,  that 
a  party  bo  named  is  a  corporation,  since  there 
is  a  presumption  to  this  efEect,  and  this  pre- 
sumption prevails  unless  the  contrary  is  made 
to  appear.  Bdenfield  v.  Bank  of  MiUen,  7  Ga. 
App.  645,  67  8.  E.  896:  Wilson  v.  Sprague 
Mowing  Mach.  Co.,  65  Ga.  673;  St.  CecUia's 
Academy  t.  Hardin,  78  Ga.  40,  3  S.  E.  305; 
Cribb  V.  Waycross  Lumber  Co.,  82  Ga.  697,  9 
S.'  E.  426;  Mattox  v.  State,  116  Ga.  212  CO. 
41  S.  E.  709. 

The  words  "Davis  &  Sanford  Company"  im- 
port a  corporation,  and  are  sufficient  to  show 
a  party  plaintiff.  Charles  v.  Valdosta  Foun- 
dry &  Machine  Co.,  4  Ga.  App.  783,  62  S.  E. 
493. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2052-2081;    Dec.  Dig.  f  514.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1347-1850.1 

2.  Appeal  and  Ebbob  ({{  997, 1005*)— Rxmw 
—Motion  fob  New  Tkiad— Nonbuit. 

The  evidence  being  sufficient  to  support  the 
verdict,  the  judgment  overruling  the  motion 
for  a  new  trial,  based  on  the  general  grounds, 
cannot  be  disturbed.  Admitting,  for  the  sake 
of  the  argument,  that  a  nonsuit  may  have  been 
proper  at  the  time  a  motion  was  made  therefor, 
the  letters  identified  by  the  defendant,  coupled 
with  the  evidence  in  behalf  of  the  plaintiff, 
were  BufScient  to  authorise  the  finding  of  the 
jury  that  the  articles  sold  had  been  delivered, 
and  in  view  of  the  entire  proof  and  of  the  final 
result  reached,  the  exception  on  account  of  the 
refusal  by  the  trial  Judge  to  grant  a  nonsuit 
at  the  close  of  the  evidence  for  the  plaintiff  will 
not  require  a  new  trial.  Hanson  v.  Crawley, 
51  Ga.  628;  Werner  v.  Footman,  54  Ga.  128; 
Jackaon  v.  Johnson,  67  Ga.  167  (c) ;  Rockdale 
Paper  Mills  v.  Stevens,  65  Ga.  381:  Holder  v. 
Scarborough,  119  Ga.  256,  46  S.  B.  93:  Hen- 
derson V.  Maysville  Guano  Co.,  82  S.  B.  588, 
this  day  decided. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3860-3876.  3048-3950, 
4023,  4024;   Dec  Dig.  j|i  097,  1005.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Acdon  by  Davis  &  Sanford  Company 
against  Claud  Waller.  Judgment  for  plaln- 
tlfl,  and  defendant  brings  error.    Affirmed. 

W.  E.  Suttles,  of  Atlanta,  for  plalntifr  in 
error.  Chas.  H.  Cox,  of  Atlanta,  for  dd!end- 
ant  in  error. 

WADB,  J.     Jndgment  affirmed. 
ROAN,  J.,  absent  on  account  of  sickness. 


06  Qa.  App.  41) 
JONES  y.  CITT  OF  ROMB.     (No.  6671.) 
(Court  of  Appeals  of  Georgia.    Aug.  22,  1914.) 

(Syllaiui  hy  tht  Court.) 

1.  Cbiminai.  Law  (M  549,  1158*)- Appkai^ 
Cbedibilitt  of  Witnesses— Revibw. 

The  Court  of  Appeals  does  not  appraise  the 
credibility  of  witnesses.  In  a  prosecution  for 
keeping  intoxicating  liquors  for  sale  in  viola- 
tion of  a  municipal  ordinance,  the  municipal 
court  is  authorized  to  credit  one  witness,  rather 
than  a  number  of  witnesses  who  may  contradict 
his  testimony,  and  in  spite  of  efforts  to  impeach 
him. 

'  [Ed.  Note.— For  other  casu,  see  Criminal 
Law,  Cent  Dig.  {{  1249. 1251,  8061-3066,  8070. 
S071,  3074;   Dec  Dig.  H  549,  1158.*] 

2.  Cbivinai.  Law  (I  1179*)— AssiaNKERis  of 
Ebbob— Vbritt—Gkbtiobabi— Review. 

The  verity  of  assignments  of  e^ror  in  a  pe- 
tition (or  certiorari  iB  tested  by  the  answer, 
and  an  assignment  of  error  based  on  a  state- 
ment of  fact  which  is  denied  in  the  answer,  can- 
not be  considered  by  a  reviewing  court, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  3001 ;   Dec.  Dig.  {  1179.*] 

3.  Intoxicating    Liquors    (§J    11,    236*)  — 
Wbongftjl     Salb^— Keeping     fob     Sale— 

^ATE  Law— PRESDICPTIONa. 

The  only  question  of  law  presented  by  the 
record  is  controlled  by  the  rulings  of  this  court 
in  Athens  v.  City  of  Atlanta,  6  Ga.  App.  244, 
64  S.  B.  711,  and  Callaway  v.  City  of  Atlanta, 
6  Ga.  App.  854,  64  S.  E.  1105.  Proof  of  the 
sale  of  intoxicating  liquor  is  ordinarily  suffi- 
cient to  support  the  inference  that  the  liquor 
in  question  was  kept  on  band  for  the  purpose 
of  illegal  sale;  and  generally  the  fact  tiiat  the 
intoxicating  liquor  is  kept  at  a  place  of  busi- 
ness is  immaterial,  if  the  evidence  discloses  that 
it  was  kept  for  the  purpose  of  sale,  sfnce  the 
state  law  prohibits  the  keeping  on  hand  of 
intoxicants  at  a  place  of  business  for  any  pur- 
pose. In  such  a  case,'  though  an  offense  against 
the  law  of  the  state  may  incidentally  have  been 
committed,  the  municipal  offense  is  distinct  and 
separate  from  it  by  reason  of  the  fact  that  an 
additional  element  is  required  to  complete  the 
offense  against  the  municipality. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  IS  13,  300-322;  Dec  Dig. 
§&  11,  236.*] 

4.  Petition  fob  Cebtiobabi— Conviction  of 
Keeping  Liquor  fob  Sale— Review. 

The  judge  of  the  superior  court  did  not  err 
In  overruling  the  petition  for  certiorari. 

(Additional  Byllalut  ly  Editorial  Btaff.) 

6.  Cbiminal  I-^w  (§  1036*)— Objections  to' 

Evidence — Waiver. 

Where  defendant  waived  the  incompetency 
of  certain  evidence  and  took  the  chances  on 
the  result,  he  cannot  for  the  first  time  on 
appeal  contend  that  the  evidence  was  inadmis- 
sible. 

[E<d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {$  1631-1640,  2639-2641;  Dec 
Dig.  (  1036.*] 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  by  the  City  of  Rome  against  Will 
Jones,  for  violating  a  city  ordinance  prohibit- 
ing the  having  In  possession,  custody,  and 
control,  for  the  purpose  of  barter  or  sale,  in- 
toxicating liquors,  and,  from  an  order  of  the 
superior  court  refusing  to  sustain  his  writ 
of  certiorari,  he  brings  error.     Affirmed. 


•For  otber  cases  see  same  topic  and  Mellon  NUMBER  In  Dae  Dig.  A  Am.  Dig.  Key-No.  Serlas  *  Rsp'r  iDdszos 
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Bnbanks  &  Mebane,  of  Rome,  for  plalntitr 
In  error.  Max  Meyerhardt,  of  Rome,  for  de- 
fendant In  error. 

RUSSELL,  O.  J.  The  plalntlfF  in  error, 
wbo  was  convicted  by  tlie  recorder  of  the 
city  of  Rome,  and  later,  upon  appeal,  by  the 
mayor  and  council  of  that  city,  of  having  in- 
toxicating liquors  "In  his  possession,  custody, 
and  control,  for  the  purpose  of  barter  or 
sale,"  excepts  to  the  Judgment  of  the  superior 
court  in  refusing  to  sustain  his  certiorarL 
Tbree  points  are  made  in  the  petition  for  cer- 
tiorari :  (1)  That  the  evidence  is  insufficient; 
(2)  that  the  Judgment  and  sentence  of  guilty, 
rendered  against  him  by  the  mayor  and  coun- 
cil, was  rendered  in  tiie  absence  of  the  de- 
fendant and  ^fter  the  mayor  and  council  had 
excluded  every  one  (including  the  accused 
mmself)  from  the  council  chamber,  used 
as  a  courtroom;  and  (3)  that  the  evidence 
shows  that  the  liquor  in  question,  if  sold 
by  the  accused,  was  sold  at  his  place  of  busi- 
ness, and  the  act  constituted  an  offense  of 
which  the  state  courts  have  exclusive  Juris- 
diction. 

[1]  1.  As  to  the  first  assignment  of  error, 
it  need  only  be  said  that  one  witness  testi- 
fied that  on  three  separate  occasions  he 
bought  from  the  plaintiff  in  error,  at  Camp- 
bell's pool  room,  in  the  dty  of  Rome,  a  bottle 
of  com  whisky,  paying  him  each  time  75 
cents  for  the  whisky.  It  is  true  the  witness 
testified  that  he  was  paid  $2.50  per  day  and 
his  expenses  to  catch  "blind  tigers"  in  the 
clt7  of  Rome,  and  $50,  his  railroad  expenses, 
and  hotel  bills  for  coming  as  a  witness  before 
the  mayor  and  council;  but  the  credibility  of 
a  witness  testifying  in  a  mayor's  court  is  so 
exclusively  for  the  trial  court  that  courts  of 
review  cannot  interfere.  In  Jones  v.  Mayor, 
etc,  of  Carrolton,  13  Oa.  App.  631,  79  S.  E. 
583,  we  held: 

"(1)  The  reviewing  court  will  not  attempt  to 
pass  upon  the  credibility  of  witnesses  in  a 
prosecution  for  keeping  intoxicating  liquors  on 
band.  (2)  In  a  prosecution  for  keeping  intox- 
icating liquors  for  sale  in  violation  of  a  munic- 
ipal ordinance,  the  mayor  is  authorized  to 
credit  one  witness,  rather  than  any  number  of 
witnesses  who  may  contradict  his  testimony, 
and  notwithstanding  any  efforts  to  impeach 
him." 

The  municipal  court,  if  it  sees  proper  to  do 
so,  has  the  power  to  give  full  faith  and  credit 
to  a  witness,  in  spite  of  the  fact  that  he  is  be- 
ing paid  to  testify,  though,  ordinarily  it 
would  seem  that  Justice  would  look  askance 
at  such  testimony.  The  question  as  to  who 
employed  the  witness,  as  to  whether  he  was 
employed  by  the  persons  composing  municipal 
court  sitting  on  the  appeal,  and  whether  thus 
the  defendant's  right  to  a  fair  trial  was  prej- 
udiced Is  not  raised  In  the  record. 

[2]  2.  The  petition  for  certiorari  contains  a 
second  assignment  of  error,  in  which  it  Is  al- 
leged that  the  defendant  was  excluded  from 
the  courtroom  during  the  consideration  of  his 
case  by  the  mayor  and  council,  and  that  he 


was  not  in  the  courtroom  at  the  time  the 
judgment  was  rendered  and  sentence  imposed. 
In  the  answer  this  assignment  of  error  is  de- 
nied in  toto,  and,  since  the  reviewing  court 
can  only  look  to  the  answer  for  the  truth  of 
any  transaction  alleged  to  have  occurred  in 
the  trial,  this  exception  presented  nothing  for 
the  court's  consideration. 

[3]  3.  The  third  and  last  ground  of  the  pe- 
titton  for  certiorari  is  that  the  liquor  which 
was  alleged  to  have  been  sold  by  the  plaintiff 
in  error  was  kept  on  hand  and  sold  by  him 
at  his  place  of  business,  which  the  evidence 
disclosed  to  have  been  a  public  place,  and 
that  for  that  reason  the  sale  constituted  a 
violation  of  the  general  prohibition  law  of 
the  state  of  Georgia,  of  which  the  state 
courts  alone  have  Jurisdiction.  We  have  had 
frequent  occasion  to  rule  upon  municipal 
ordinances  which  sought  to  impinge  upon  the 
jurisdictions  of  the  state  courts.  See  Cotton 
V.  aty  of  Atlanta,  10  Ga.  App.  397,  73  S.  E. 
683;  Alexander  v.  City  of  Attanta,  13  Ga. 
App.  354,  79  S.  E.  177.  In  the  Alexander  Case 
we  held  that  the  rulings  in  Athens  v.  City  of 
Atlanta,  6  Ga.  App.  244,  64  S.  E.  711.  and 
similar  cases  dealing  with  mnniclpal  ordi- 
nances directed  against  the  keeping  of  intoxi- 
cants, would  not  be  extended.  However, 
these  rulings,  until  expressly  reviewed  and 
overruled,  must  be  adhered  to.  Nothing  is 
better  settled,  of  course,  than  that  where  the 
state  undertakes  to  penalize  an  act,  and  to 
I  punish  those  who  may  commit  it,  the  jurisdic- 
tion of  the  state  courts  is  exclusive  As  to 
the  act  denounced  by  the  state,  the  fact  that 
the  state  has  provided  a  penalty  excludes  the 
imposition  of  punishment  by  municipal 
courts;  but  If  the  offender.  In  violating  the 
state  law,  does  some  additional  act  which  in 
and  of  itself  is  deemed  offensive  to  the  good 
order,  peace,  and  dignity  of  the  municipality, 
and  if  the  state  has  not  denounced  this  latter 
act,  the  municipal  court  will  not  be  precluded 
from  punishing  for  the  commission  of  that  act 
merely  because  the  state  has  denounced  and 
reserved  to  itself  the  right  to  punish  a  con- 
current offense.  As  stated  in  Athens  v.  City 
of  Atlanta,  supra: 

"A  municipality  may,  under  its  ordinances, 
punish  for  keeping  Intoxicating  liquors  on  hand 
for  the  purpose  of  illegal  sale;  and  it  makes 
no  difference  in  a  particular  case  that  the  keep- 
ing of  liquor  for  this  purpose  was  at  a  place 
of  business  or  other  public  place.  The  munici- 
pal offense  is  distinct  and  separate  from  the 
state  crimes  which  may  have  been  incidentally 
committed  in  connection  with  it." 

It  is  well  settled,  of  course,  that  ordinarily 
proof  of  a  sale  of  intoxicating  liquors  is  a 
circumstance  sufficient  to  support  the  infer- 
ence that  the  liquor  lu  question  was  kept  on 
hand  for  the  purpose  of  sale,  though  there 
are  cases  where  the  sale  alone  is  not  sufficient 
for  this  purpose.  Everett  v.  City  of  Vidaha, 
14  Ga.  App.  ^,  82  S.  B.  50.  The  general  pro- 
hibition law  forbids  any  person  or  persons  to 
"keep  on  hand  at  their  place  of  business  any 
alcoholic,  spirituous,   malt,  or  Into^lcatini; 
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Uqaors."  Penal  Code,  i  420.  This  prohibits 
the  keeping  on  hand  ot  liquors  for  any  pur- 
pose at  a  place  of  business;  and,  under  the 
evidence,  the  accused  could  have  been  con- 
victed of  a  violation  of  the  state  law.  The 
clt7  ordtaance  under  wMch  he  was  convicted 
imposed  a  penalty  "for  having  In  his  posses- 
sion, cnstody,  and  control,  for  the  purpose  of 
barter  or  sale,  intoxicating  Uquors."  Under 
this  ordinance  the  charge  was  made,  and  it 
is  the  validity  of  this  ordinance  which  is  atp 
tacked.  It  cannot  be  said  that  the  ordinance 
necessarily  Impinges  upon  the  law  of  the 
state,  for  the  law  of  the  state  prohibits  only 
the  keeping  on  hand  of  intoxicating  liquors 
at  one's  place  of  business,  while  the  munici- 
pal ordinance  prohibits  an  act  not  forbidden 
by  the  state,  to  wit,  the  having  at  such  liquors 
in  one's  possession,  for  the  purpose  of  sale, 
at  his  residence,  or  at  the  place  of  business 
of  some  one  else,  or  at  a  place  which  was 
not  used  for  business  or  residence.  The  state 
law  does  not  prohibit  the  keeping  on  hand  of 
liquor  for  the  purpose  of  barter  and  sale,  ex- 
cept in  so  far  as  the  keeping  of  intoxicants 
at  one's  place  of  business,  no  matter  for  what 
purpose,  is  penalized.  For  this  reas<m  a  mu- 
nicipality may  punish  one  for  having  intoxi- 
cating liquors  In  his  possession,  for  the  pur- 
pose of  barter  and  sale,  at  any  place  other 
tlian  the  defendant's  place  of  business;  and 
for  this  reason  the  ordinance  is  valid  and  the 
trial  was  regular. 

[i]  If  the  defendant  had  objected  to  the  in- 
troduction of  the  testimony  upon  the  ground 
tl>at  it  disclosed  a  violation  of  the  state  law 
for  which  the  defendant  could  be  punished, 
or  had  moved  to  exclude  the  testimony  after 
this  fact  developed,  a  different  question  would 
be  presented.  But  it  was  too  late,  after  hav- 
log  waived  the  incompet«icy  of  the  testimony 
and  taken  the  chances  on  tlie  result  in  the 
trial  court,  to  raise  in  the  reviewing  court 
t<a  the  first  time  the  contention  that  the  evi- 
dence was  inadmissible  and  Incompetent 

[4]  4.  For  the  reasons  above  stated,  the 
Judge  of  the  superior  court  did  not  err  in 
overruling  the  certiorari. 

Judgment  affirmed. 

BOAN,  3.,  absent  on  account  ot  sickness. 


(U  Oa.  App.  65) 

DAVIS  V.  THOMPSON. 
(Court  of  Appeals  of  Georgia. 


(No.  8705.) 
Aug.  22,  1014.) 


(BvUtthu*  hv  the  Court.) 
1.  JtTSnCXS  OF  THS  Fkack  (S  205*)— Rbvibw— 

CkBTIORABI— ASSIGNMEHTB   OF  EBBOB. 

There  was  no  traverse  to  the  answer  of  the 
magistrate;  and  since  the  answer  not  only 
fails  to  verify  the  assignments  of  error  as  to 
rulings  at  the  trial,  but  distinctly  denies  that 
the  ruiings  complained  of  were  made,  neither 
the  superior  court  nor  this  court  can  consider 
these  assignments  of  error.  Bennett  v.  Griner, 
14  Ga.  App.  — .  81  S.  E.  363;  Brown  v.  City 
of  Gainesville,  125  Ga.  238,  53  S.  E.  1002; 
Knowles    v.    Coachman,    109    Ga.    358,    34    S. 


E.  807;  Hopkins  v.  Southern  Hallway  Co.,  110 
Ga.  87,  86  S,  E.  307;  Jones  v.  City  of  Rome, 
82  S.  E.  593  (this  day  decided). 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ii  793-799;  Dec  Dig. 
{  205.*] 

2.  Justices  op  the  Peace  (S  208* )— Review 

— Habulbss  Ebbob. 

It  does  not  appear,  from  the  answer  of  the 
magistrate  to  the  writ  of  certiorari,  that  any 
material  error  was  committed  on  the  trial; 
and,  since  there  was  sufficient  evidence  to  sus- 
tain the  verdict  'rendered,  under  the  repeated 
rulings  of  this  court  and  of  the  Supreme  Court 
we  will  not  disturb  the  judgment  of  the  judge 
of  the  superior  court  in  overruling  the  certio- 
rari. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {g  807-817;  Dec.  Dig.  ( 
208.*] 

Error  from  Superior  Court,  Fayette  Coun- 
ty;   Robt  T.  Daniel,  Judge. 

Action  between  C.  C.  Davis  and  R.  H. 
Thompson.  From  the  judgment  and  from  an 
order  refusing  a  writ  of  certiorari,  Davis 
brings  error.    Affirmed. 

W.  B.  Hollingsworth,  of  Fayettevllle,  for 
plaintiff  in  error.  J.  W.  Culpepper,  of  Fay- 
ettevllle, for  defendant  in  error. 

WADE,  J.    Judgment  affirmed. 

BOAN,  J.,  absent  on  account  of  sickness. 


(U  Ga.  App.  832) 
BUBNSED  V.  STATE.     (No.  5753.) 
(0>urt  of  Appeals  of  Georgia.    Aug.  22,  1914.) 

(Byttahiu  ly  the  Court.) 

1.  C!RiiniTAL  Law    (5   694*)— Contiwtjance— 
Absence  of  Witness. 

The  trial  judge  did  not  abuse  his  discre- 
tion in  refusing  to  continue  the  case  because 
of  the  absence  of  a  witness  who  was  shown  to 
be  in  the  last  stages  of  consumption,  and  not 
likely  ever  to  be  able  to  attend  a  future  term 
of  the  court 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1321,  1322,  1332;  Dec. 
Dig.  i  694.*] 

2.  Cbiuinai.  Law  ({  785*)— Codefendants— 
Joint  Triai,— Instbuctions. 

Where  two  defendants  are  jointly  indicted, 
were  jointly  tried,  with  the  right  reserved  to 
eac^  to  testifr  in  behalf  of  the  other,  and 
one  of  the  defendants  was  sworn  as  a  witness 
in  behalf  of  his  codefendant,  it  was  error  to 
give  instructions  which,  while  they  might  have 
been  appropriate  if  both  defendants  had  only 
made  unsworn  statements,  tended  to  exclude 
the  testimony  of  the  one  who  made  no  state- 
ment, but  was  sworn  as  a  witness  for  the  other. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  jS  1774,  177ft-1781,  1889- 
1894;   Dec  Dig.  i  786.»] 

3.  HoiaoiDE  (1 800*)  —  Pbotocatior  —  Self- 
Defense. 

While  provocation  by  words,  threats,  men- 
aces, or  gestures  will  not  reduce  below  the 
grade  of  murder  a  homicide  which  is  the  re- 
sult merely  of  resentment  or  passion  thus  pro- 
voked, threats  and  menaces  may  be  sufficient  to 
arouse  in  the  mind  of  the  person  to  whom  they 
are  directed  a  reasonable  fear  that  his  life  is  in 
danger,  or  that  a  felony  is  about  to  be  com- 
mitted on   him,  and   thus  render  justifiable  a 
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klUinz  in  self-defense,  if  &e  means  of  inflictinr 
the  threatened  injury  are  apparently  at  hand 
and  if  there  is  a  manifestation  of  an  inten- 
tion presently  to  inflict  it  The  law  on  this 
subject  should  hare  been  given  in  charge  to  the 
jury  in  this  case  in  such  manner  as  to  qualify 
and  explain  the  instruction  (given  in  the  lan- 
guage of  section  65,  Pen.  Code  1910,  as  to  the 
law  of  manslaughter)  that  "provocation  by 
words,  threats,  menaces,  or  contemptuous  ges- 
tures shall  in  no  case  be  sufficient  to  free  the 
person  kUling  from  the  guilt  and  crime  of  mur- 
der." 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  $$  614.  616-620,  622-630 ;  Dec.  Dig. 
{  300.*] 

(Additional  ByUaiut  hy  Editorial  Staff.) 
4.  Cbihinal    Law    (J    1163*)— AppbaIt-Ad- 

UISSION     OF    BJVIDENOlt— LNSTBCCTIONS— BB- 

B0B8— PbeSuuption  OF  Pbejudice. 

Errors  in  the  admission  of  evidence  and  in 
the  charge  will  generally  be  presumed  to  be  prej- 
udicial to  the  losing  party. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  3090-3090;  Dec.  Dig.  i 
1163.»] 

Error, from  Superior  Court,  Bulloch  Coun- 
ty; B.  T.  Bawlin^s,  Judge. 

H.  C.  Burnsed  was  convicted  of  voluntary 
manslaughter,  and  he  brings-  error.  Re- 
versed. 

Deal  te  Renfroe  and  J.  J.  B.  Anderson,  all 
of  Statesboro,  Wm.  F.  Slater,  of  Savannah, 
and  Ulnes  &  Jordan,  of  Atlanta,  for  plain- 
tiff in  error.  B.  Lee  Moore,  of  Statesboro, 
3.  F.  Brannen,  of  Stllson,  H.  B.  Strange  and 
Roach  &  Hartwell,  all  of  Statesboro,  and 
John  P.  Moore,  of  Claxton,  for  the  State. 

BUSSBLL,  O.  J.  H.  C.  Bumsed  was  Joint- 
ly Indicted  with  his  father,  Edmund  C.  Bum- 
sed, for  the  murder  of  Farris  Davis.  The 
defendants  were  jointly  tried,  and  the  trial 
resulted  In  the  acquittal  of  Edmund  C.  Bum- 
aed,  while  H.  C.  Bumsed  was  found  guilty  of 
voluntary  manslaughter.  He  excepts  to  the 
judgment  oyermUng  his  motion  for  a  new 
trlaL  The  evidence  would  have  authorized 
the  conviction  of  H.  C.  Bumaed;  but  since 
the  verdict  finding  him  gulll7  of  voluntary 
manslaughter  Is  not  demanded  by  the  evi- 
dence, and  the  homicide  might  have  been  Jus- 
tified In  consonance  with  the  principle,  well 
stated  by  the  presiding  Judge,  that  the  Jury 
would  not  have  been  authorized  to  convict 
the  accused  merely  for  the  reason  that  the 
defendant  "may  have  used  atrocious  means  to 
kill  his  assailant  to  prevent  a  felony  from 
being  committed  upon  his  person,"  certain 
errors,  in  our  opinion,  require  the  grant  of 
another  trial. 

[4]  Errors  In  the  admission  of  evidence  and 
In  the  charge  of  the  court  are  generally  pre- 
Dumed  to  be  prejudicial  to  tHj  losing  party, 
and  the  law  in  its  humanity  will  not  permit 
the  existence  of  this  presumption  to  be  over- 
looked where  the  liberty  of  a  citizen,  however 
bumble  he  may  be,  is  Involved.  A  review  of 
the  voluminous  evidence  would  be  profltable. 
The  Jury  might  have  so  construed  the  Infer- 


ences authorized  by  the  drcnmstances  sur- 
rounding the  body  of  the  deceased  at  the 
time  it  was  found,  together  with  the  testi- 
mony of  the  mother  of  the  deceased,  and  the 
testimony  as  to  the  location  of  the  wound,  as 
to  have  Justified  a  verdict  finding  the  plain- 
OfC  In  error  guilty  of  murder.  As  previously 
stated,  the  evidence  authorizes  a  verdict  of 
voluntary  manBlanghter,  and  yet  there  is  tes- 
timony in  the  record  which  would  have  au- 
thorized the  acquittal  of  the  plaintiff  In  er- 
ror. In  this  view  of  the  case  It  cannot  be 
said  that  the  errors  to  which  we  shall  now 
advert  may  not  have  been  causa  causans 
which  induced  the  verdict  actually  rendered, 
and  therefore,  pretermitting  any  diacussion  of 
the  general  ground  of  the  motion  for  a  new 
trial,  we  shall  merely  rule  upon  the  addi- 
tional grounds  approved  by  the  trial  Judge. 

[1]  1.  There  was  no  error  In  overruling 
the  motion  for  a  continuance.  No  exception 
is  taken  to  that  ruling  except  in  so  far  as 
it  relates  to  the  absent  witness,  Nora  Davis. 
From  what  subsequently  transpired  in  the 
trial,  it  does  not  appear  that  the  testimony 
expected  from  this  witness  would  have  been 
of  any  considerable  materiality;  it  certainly 
cannot  be  said  that,  upon  the  counter  show- 
ing which  was  submitted  by  the  state,  the 
trial  Judge  abused  his  discretion.  In  support 
of  the  counter  showing  there  was  testimony 
that  this  witness  lived  26  miles  from  the 
courthouse,  and  that  she  was  in  bed  with 
tuberculosis,  and  was  expected  to  die  at  any 
time,  and,  in  the  opinion  of  one  witness  she 
would  never  be  able  to  come  to  court  It  Is 
true  the  witness  who  stated  this  opinion  tes- 
tified he  saw  her,  about  a  week  or  ten  days 
before,  la  a  buggy  a  quarter  of  a  mile  from 
her  home,  bnt  he  testified  also  that  In  his 
opinion  she  was  unable  to  take  a  25-nille  ride 
either  in  a  buggy  or  an  automobile.  Another 
witness,  expressed  the  opinion  that  she  would 
not  live  until  the  next  term  of  the  court; 
that  she  seemed  to  have  tuberculosis,  and 
was  not  able  to  traveL  This  testimony  tor 
the  state  being  uncontradicted,  the  court 
could  very  well  hold  that  the  defendant  could 
not  reasonably  expect  the  presence  of  the 
witness  at  the  next  term  of  the  court  And 
the  only  fact  which  the  defendant  expected 
to  prove  by  the  absent  witness  was  that  the 
deceased  told  her  on  one  occasion  that  he 
would  spill  the  last  drop  of  blood  In  his  veins 
In  defense  of  Nancy  Futch,  on  whose  account, 
as  Insisted  by  the  defendants,  Farris  Davis, 
the  deceased,  provoked  the  encounter  In 
which  he  lost  his  life. 

[2]  2.  Exception  is  taken  to  the  following 
Instruction  upon  the  subject  of  the  defend- 
ant's statement  at  the  trial : 

"The  defendants  have  made  statements  in 
your  hearing.  These  statements  are  not  made 
under  oath,  and  there  is  no  penalty  attached 
to  the  making  of  a  false  statement  Tou  have 
the  right,  however,  to  give  them  just  such 
weight  and  credit  as  you  think  they  are  entitled 
to.    Tou  have  the  right  to  act  upon  them  and 
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acqait  tbe  defendant,  even  in  preference  t« 
the  sworn  testimony,  if  yon  see  fit  to  do  so,  or 
you  may  set  the  statements  aside  and  look 
to  the  sworn  tpstimony,  if  you  deem  proper 
and  right  In  your  search  for  the  truth  gire 
the  statements  of  the  defendants  snch  weight 
and  such  credit  as  you  may  deem  that  they 
shoald  teceive." 

It  appears  from  the  record  that  while  the 
defendant,  Edmund  C.  Bumsed,  made  a  state- 
ment In  his  own  behalf  toward  the  conduslon 
of  the  testimony,  he  was  Introduced  at  an 
earlier  stage  In  the  proceedings  and  sworn 
aa  a  witness,  and  as  snch  was  examined, 
cross-examined,  re-examined,  and  again  cross* 
examined.  As  a  sworn  witness  he  testified  in 
behalf  of  his  codefendant  (who  admitted  the 
killing).  As  a  defendant  he  made  a  statement 
in  his  bwn  behalf,  denying  that  he  In  any 
way  participated  In  the  homicide,  and  Insist- 
ing, on  the  contrary,  that  he  endeavored  to 
be  a  peacemaker.  In  tliis  condition  of  affairs 
the  omission  of  the  court  to  refer.  In  connec- 
tion with  the  Instruction  given,  to  the  com- 
petency of  each  of  the  defendants  to  testify 
generally  as  a  witness,  or  In  behalf  of  tils  co- 
defmdant,  tended  to  exclude  from  the  con- 
sideration of  the  Jury  the  testimony  actually 
ddlvered  by  the  defendant,  Edmund  C.  Burn- 
sed,  in  behalf  of  the  present  plaintiff  in  er- 
ror. Even  if  It  did  not  Iiave  this  effect,  it 
was  liable  to  confuse  the  Jury  and  leave  them 
In  doubt  as  to  what  weight  should  be  given 
to  tills  testimony  of  one  of  the  parties  upon 
trial  for  his  life.  The  facts  upon  this  point 
are  not  exactly  Identical  with  those  In  Staten 
V.  State,  140  Ga.  110,  78  S.  E.  766,  but  the 
ruling  must  be  controlled  by  the  principle 
therein  aimounced.  As  was  said  In  the  sec- 
ond headnote  is  that  case,  as  to  the  testimony 
of  Joint  defendants,  the  "testimony  should 
be  treated  as  evidence,  under  appropriate  In- 
Btmctlons  from  the  court"  It  may  be  said 
that  the  court  was  not  required  to  single  out 
the  testimony  of  the  defendant,  Edmund  O. 
Bumsed,  and  that  the  general  InstrnctioiMi 
upon  the  testimony  as  a  whole  Included  ap- 
propriate reference  to  the  testimony  of  that 
defendant,  and  for  this  reason  his  Instruction 
as  to  the  defendants'  statements  was  ap- 
propriate and  correct  However,  the  circum- 
stances under  which  one  who  is  himself  ac- 
cused as  a  Joint  perpetrator  of  a  crime  takes 
the  stand  as  a  witness  are  so  exceptional  that 
we  deem  It  to  be  better  practice  that  the  at- 
tention of  the  Jury  be  directed  to  the  exercise 
of  this  right  upon  the  part  of  the  accused, 
and  tliat  they  be  instructed  that  this  testi- 
mony is  to  be  given  the  same  consideration 
as  that  of  other  witnesses. 

[3]  3.  We  think  the  learned  trial  Judge 
erred  In  overruling  the  ground  of  the  motion 
for  a  new  trial.  In  which  complaint  is  made 
that  the  court  charged  the  Jury  that  "provo- 
cation by  words,  threats,  menaces,  and  con- 
temptuous gestures  shall  In  no  case  be  suffi- 
cient to  free  the  person  killing  from  guilt  of 
the  crime  of   murder"    (Penal  Code,   i  65), 


without  qualification,  and  without  a  further 
Instruction  that  words,  threats,  menaces,  and 
contemptuous  gestures  could  be  considered  by 
them  In  determining  whether  the  defendant 
was  Justified  in  Idlllng  the  deceased  by  rea- 
son of  fears  reasonably  engendered  by  the 
language  -and  conduct  of  the  deceased.  Upon 
a  review  of  the  language  of  the  charge  of  the 
court,  we  are  of  the  opinion  tliat  the  Judge 
intended  to  give  an  Instruction  which  would 
have  been  the  equivalent  of  the  Instruction 
which  It  Is  contended  should  have  been  given ; 
for  in  one  part  of  the  charge  he  stated  that  he 
would  shortly  give  a  definition  of  Justifiable 
homicide  and  reasonable  fears,  but  he  there- 
aftler  omitted  to  give  the  specific  instruction 
which  was  necessary  to  qualify  the  charge 
already  givei^i  in  regard  to  provocation  by 
words,  threats,  menaces,  and  contemptuous 
gestures.  A  reading  of  the  entire  charge 
shows  that  nowhere  was  the  Jury  told  that 
If  they  found  that  words,  threats,  and  men- 
aces used  by  the  deceased  were  such  as,  un- 
der the  circumstances,  to  arouse  the  fears  of 
a  reasonable  man  that  a  felony  was  about 
to  be  committed  upon  him,  or  that  his  life 
was  In  danger,  and  further  found  £hat  he 
acted  in  self-defense,  under  such  fear,  the 
homidde  would  be  Justifiable,  although  mere 
heat  of  passion,  engendered  by  either  words, 
threats,  menaces,  or  contemptuous  gestures, 
would  not  mitigate  a  killing  and  reduce  it 
below  the  grade  of  murder.  In  view  of  the 
Instructions  actually  given,  and  In  view  of 
the  tact  that  the  defense  of  the  accused  rest- 
ed upon  the  proposition  that  he  acted  under 
the  fears  of  a  reasonable  man,  the  court's 
omission  so  to  Instruct  the  Jury  was  error 
requiring  a  new  triaL  Gumming  v.  State, 
99  Ga.  667,  27  S.  E.  177;  Rossi  v.  State,  7 
Ga.  App.  732,  68  S.  B.  SO;  Dunn  t.  State,  13 
Ga.  App.  682,  79  S.  B.  764;  Nnnn  v.  State, 
82  S.  .B.  56,  ante. 
Jadgm«it  reversed. 

EOAN,  J.,  absent  on  account  ot  sicluiess. 


06  a«L  App.  65) 
CHEROKEE  LIFE  INS.  CO.  v.  BANKS. 
(No.  6749.) 

(Court  of  Appeals  of  Georgia.    Aug.  22,  1914.) 
(Byllalu*  ly  the  Court.) 

INSURARCE   (I   122*)  —  Lm  iNStJSANOE  —  AS- 
SIONUKNT  OF   POLICT.. 

One  has  the  right  to  procure  insurance  on 
his  own  life  and  assign  the  policy  to  another, 
who  has  no  insurable  interest  in  the  life  in- 
sured, provided  the  assignment  is  made  in 
good  faith  and  not  as  a  mere  colorable  evasion 
of   the   law   in   regard   to  wagering   contracts. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SS  166,  167;    Dec.  Dig.  {  122.*] 

Error  from  City  Court  of  Brunswick;  V. 
W.  Krauss,  Judge. 

Action  by  Ben  Banks  against  the  Cherokee 
Life    Insurance    Company.      Judgment    for 
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plalntUt,  and  defendant  brings  error.    Af- 
firmed. 

Ben  Banks,  Ws  wife,  and  Henry  Wilson, 
who  was  the  son-in-law  of  Banks'  wife  (three 
negroes),  all  lived  In  the  same  house  with 
the  wife  of  Wilson  and  his  small  son,  Johnnie 
Wilson.  In  April,  1912,  Banks,  his  wife,  and 
Henry  Wilson  each  applied  for  a  separate 
policy  of  Insurance  in  the  National  Assurance 
Company  of  Atlanta,  Ga.  The  policy  Issued 
to  Wilson  was  for  $255,  and  was  made  pay- 
able to  Johnnie  Wilson,  the  son  of  Henry  Wil- 
son. There  was  a  weekly  premium  on  It  of 
15  cents.  Wilson  paid  the  premiums  on  It 
"until  he  got  tired  and  wanted  to  put  it 
down,"  and  then  told  Banks  that  he  (Banks) 
could  have  the  name  of  Johnnie  Wilson  re- 
moved from  the  policy  and  his  own  name  In- 
serted instead,  provided  Banks  would  pay  the 
future  premiums.  Wilson  signed  a  request  to 
the  company  that  this  be  done,  and  It  was 
done,  and  within  a  few  weeks  thereafter  Wil- 
son died.  At  the  time  of  his  death,  November 
8,  1912,  Wilson  and  Banks  and  their  families 
still  resided  in  the  same  house.  The  policy 
names  Ben  Banks  as  beneficiary,  and  recites 
that  his  relationship  to  the  Insured  is  that  of 
a  brother-in-law,  though  in  point  of  fact  it  ap- 
pears i^om  the  record  that  Wilson  was  the 
stepson-ln-law  of  Banks.  Daring  the  continu- 
ance of  the  policy  Wilson  was  notified  that 
the  Cherokee  Life  Insurance  Company  had 
taken  over  the  business  of  the  National  As- 
surance Company,  and  had  assumed  all  its  lia- 
bilities, and  upon  presentation  of  his  policy 
to  the  Cherokee  Life  Insurance  Company,  the 
latter  company  attached  to  it  an  agreement, 
duly  signed  by  its  president  and  secretary,  in 
which  it  assumed  all  liability  under  the  policy 
and  guaranteed  the  payment  of  the  benefit 
therein  named.  Wilson  died  a  short  time  aft- 
er the  change  in  the  beneficiary  named  in  the 
policy  had  been  effected,  or  after  the  assign- 
ment of  the  policy  to  Banks.  Death  proofs 
were  made  by  Banks,  and  the  policy  was  de- 
livered to  the  defendant's  agent,  and  it  re- 
mained in  the  possession  of  the  defendant 
until  about  February  1,  1913,  when  it  was 
returned  to  Banks  or  his  attorney.  On  Janu- 
ary 14th  the  defendant,  through  its  attor- 
neys at  law,  formally  declined,  by  letter  ad- 
dressed to  the  plaintiff's  attorney,  to  pay  any 
amount  on  this  policy.  Thereafter  suit  was 
filed  by  Banks,  setting  out  the  facts  enumer- 
ated above,  and  the  defendant  Interposed  a 
plea  denying  liability  and  later,  by  amend- 
ment, set  up  that  the  defendant  was  not  lia- 
ble upon  the  policy,  because  it  was  "a  wager- 
ing contract,  against  public  policy,  and  void, 
for  the  reason  that  Ben  Banks,  the  benefi- 
ciary therein  named,  had  and  has  no  insur- 
able interest  in  the  life  of  the  Insured,  Henry 
'fyilson,  either  as  relative,  creditor  or  other- 
wise." In  the  amendment  it  was  stated  that 
the  Insured  had  paid  in  premiums  the  sum 
of  $4.20  since  the  Issuance  of  the  policy  and 
that  this  sum  was  paid  into  the  court  to  be 
returned  to  soch  person  or  persons  as  might 


be  entitled  to  it  The  evidence  snstalned  the 
plaintUTs  allegations,  and  the  court  directed 
a  verdict  in  his  favor  for  the  sum  of  $255. 
The  defendant's  motion  for  a  new  trial  was 
overruled,  and  it  excepted. 

Eustace  C.  Butts,  of  Brunswick,  and  Bar- 
ry Wright,  of  Bome,  for  plaintiff  in  error. 
J.  T.  PoweU  and  F.  H  Harris,  both  of  Bruns- 
wick, for  defendant  in  error. 

WADB,  J.  (after  stating  the  facts  as 
above).  It  appears  from  the  record  and  from 
the  briefs  of  counsel  that  the  sole  question 
to  be  determined  is  whether  the  plaintiff  was 
entitled  to  recover  as  assignee  of  a  life  insur- 
ance policy  originally  issued  to  the  insured 
and  on  his  application,  and  on  which  t!ie  first 
premium  and  a  number  of  succeeding  pre- 
miums were  paid  by  the  Insured  himself,  and 
in  which  orlglnany  the  son  of  the  insured  was 
named  as  the  beneficiary,  but  afterwards  the 
plaintiff's  name  was  substituted  as  bene- 
ficiary, at  the  suggestion  of  the  insured  and 
by  his  request,  and  with  the  approval  of  the 
Insurance  company,  upon  the  understanding 
with  the  plaintiff  that  he  might  have  bis 
name  substituted  as  beneficiary,  if  he  woald 
pay  the  future  premiums  on  the  policy;  the 
only  relationship  between  the  Insured  and  the 
plaintiff  being  that  the  insured  was  the  plain- 
tiff's stepson-ln-law. 

"That  one  has  an  anlimited  Insurable  interest 
in  his  own  life  is  an  elementary  principle,  aa 
to  the  existence  of  which  the  cases  are  unani- 
mous. It  follows,  therefore,  that  one  may  take 
out  a  policy  of  insurance  on  his  own  life  and 
make  ft  payable  to  whom  he  will.  It  is  not 
necessary  that  the  person  for  whose  beneiSt  it 
is  taken  should  have  an  insurable  interest."  1 
Cooley's  Briefs  on  Insurance,  252,  citing;  a  large 
number  of  cases,  among  them  being  Union  Fra- 
ternal League  v.  Walton,  109  Ga.  1,  84  S.  B. 
317,  46  L.  B.  A.  424,  77  Am.  St.  Bep.  350. 

As  was  said  in  that  Case: 

"While  a  valid  contract  of  insnrance  cannot 
lawfully  be  taken  on  the  life  of  another  by  one 
who  lias  no  insurable  interest  therein,  because 
it  contravenes  public  policy,  yet,  as  one  lias 
an  insurable  interest  in  his  own  life,  he  may 
lawfully  procure  insurance  thereon  for  the 
benefit  of  any  other  person  whose  interest  he 
desires  to  promote.  Such  a  contract  cannot 
be  defeated  because  of  the  want  of  insurable 
interest  in  the  beneficiary,  when  it  appears 
that  the  person  whose  life  was  insured  acted  for 
himself,  at  his  own  expense,  and  in  good  faith. 
to  promote  the  interest  of  the  beneficiary,  in 
taking  out  the  policy." 

In  Grand  Lodge  v.  Barnard,  9  Oa.  App.  79, 
70  S.  B.  678,  it  was  said: 

"An  insurable  interest  is  not  necessarily  de- 
pendent upon  marital  relation  or  kinship  by 
affinity  or  consanguinity.  In  a  broad  sense 
it  may  be  said  that  any  one  has  an  insurable 
interest  in  the  life  of  another  where  the  latter 
feels  sufficient  interest  in  bis  welfare  for  any 
reason,  either  to  substantially  assist  him  dur- 
ing his  life,  or  to  make  him  a  gift  after  death, 
which  he  perhaps  may  not  be  able  to  do  during 
life." 

In  Ancient  Order  United  Workmen  v. 
Brown,  112  Ga.  645,  37  S.  E.  890,  a  mutual 
benefldaiy  association  Issued  a  certificate  of 
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membership  on  tbe  life  of  Harvey,  In  which 
Miss  White  was  named  as  the  benefldary. 
Afterwards  Harvey  surrendered  this  certlfl- 
cate  to  the  order,  which  canceled  It  and  Is- 
sued a  new  certificate  by  his 'direction,  nam- 
ing as  the  benefldary  one  Mrs.  Brown,  who 
wag  neither  related  to  Mr.  Harvey  nor  de- 
pendent upon  him.  The  change  of  benefldary 
was  made  by  Harvey  in  conslderatiofa  of  an 
agreement  between  Mrs.  Brown  and  himself 
tliat  she  would  accept  the  certificate  in  satis- 
faction of  four  months'  board  due  her  by 
Harvey,  and  all  future  assessments  made  by 
tbe  association  were  to  be  paid  by  her.  She 
received  the  new  certificate  upon  this  agree- 
ment, in  which  her  relationship  to  Harvey 
was  stated  to  be  merely  that  of  "friend,"  and 
thereafter  paid  all  the  assessments  made  by 
the  association  upon  Harvey  until  Ills  death. 
In  an  action  thereafter  brought  by  Mrs. 
Brown  to  recover  the  amount  due  on  the 
certificate,  the  insurance  order  contended 
that,  since  she  bad  no  insurable  interest  in 
the  life  of  Harvey,  the  certificate  in  which 
site  was  named  as  beneficiary  was  a  wagering 
policy,  and  therefore  void.  A  majority  of 
tbe  Supreme  Court  held  that  this  point  was 
covered  by  thie  ruling  made  in  Union  Fra- 
ternal League  v.  Walton,  supra,  and  in  the 
opinion  delivered  for  tbe  majority  it  was 
said: 

"It  is  true  that  in  that  case  tbe  assessments 
were  kept  up  by  tbe  assured,  while  in  tbe  case 
in  hand  the  assessments  becoming  due  after 
the  benefit  fund  was  made  payable  to  Mrs. 
Brown  were  to  be  paid  by  her,  the  beneficiary. 
We  are  unable  to  see,  however;'  why  that  dif- 
ference should  alter  the  principle  underlying 
the  condusion  reached  by  the  majority  of  the 
court  in  Union  Fraternal  League  v.  Walton. 
The  public  policy  which  prevents  one  person 
from  insuring  the  life  of  another  in  whose 
life  he  has  no  insurable  interest  is  based  upon 
the  presumption  that  a  temptation  would  be 
held  out  to  the  one  taking  out  the  policy  to  has- 
ten, by  improper  means,  the  time  when  he 
should  receive  the  amount  of  the  insurance 
named  in  the  policy.  Such  temptation  would 
be  as  strong,  we  think:,  in  a  case  where  the 
assured  took  out  a  policy  upon  his  own  life 
for  the  benefit  of  one  having  no  interest  therein, 
and  was  to  keep  up  the  premiums  or  assess- 
ments, as  it  would  he  where  the  premiums  or 
assessments  were  to  be  paid  by  the  beneficiary. 
Indeed,  the  temptation  to  hasten  the  death  of 
the  assured  might  be  stronger  where  the  as- 
sessments were  to  be  paid  by  him  than  where 
they  were  to  be  paid  by  the  l>eDefidary;  for 
the  reason  that  the  beneficiary  could  not  he  cer- 
tain that  the  assured  would  continue  to'  pay  the 
assessments.  But  be  that  as  it  may,  the  temp- 
tation generally  would  be  to  hasten  the  time  for 
the  payment  of  the  insurance,  rather  than  to 
avoid  the  payment  of  premiums  or  assess- 
ments." 

See,  also.  In  this  connection  Bylander  v. 
Allen,  125  Ga.  206,  53  S.  B.  1032,  6  L.  R.  A. 
(N.  S.)  128,  5  Ann.  Gas.  35S,  in  which  the  case 
of  QuIUlan  v.  Johnson,  122  Oa.  49,  49  S.  B. 
801,  is  discussed  and  plainly  distingnlshed 


from  the  case  of  Rylander  v.  Allen,  supra, 
and  also  from  the  case  sub  Jndice  by  tbe 
wagering  element  appearing  therein. 

In  the  case  under  consideration  the  change 
in  the  benefldary,  or  the  assignment  to  the 
plaintiff,  Ben  Banks,  was  made  with  the  full 
knowledge  and  approval  of  tbe  insurance 
company,  and  thereafter  premiums  due  on 
the  policy  were  paid  by  the  assignee  to  the 
agent  of  the  company  and  accepted  by  the 
company.  It  does  not  appear  that  Banks 
agreed  to  repay  to  Wilson  the  amount  which 
Wilson  had  paid  tbe  company  as  premiums 
before  the  assignment  of  the  policy  to  Banks, 
nor  does  It  appear  that  any  l>enefit  whatever 
was,  under  tbe  agreement  of  the  parties,  to 
flow  to  the  insured  because  of  the  assignment, 
but  the  assignment  appears  to  have  been 
prompted  solely  by  the  interest  which  the  In- 
sured felt  in  the  assignee.  This  Interest  was 
not  unnatural  or  surprising,  since  the  record 
discloses  that  all  the  parties  lived  in  the  same 
house  up  to  tbe  time  of  the  death  of  the  in- 
sured, and  the  relations  between  Wilson  and 
his  stepfather-in-law,  Banks,  appear  to  have 
been  cordial,  though  the  relationship  or  con- 
nection might  not  be  suffldent  to  give  Banks 
an  Insurable  interest  in  the  life  of  Wilson  (as 
to  which  we  express  no  opinion  here).  Such 
a  connection  is  certainly  more  remote  than 
that  between  brothers-in-law  or  between  nu- 
de and  nephew,  and  our  Supreme  Court  has 
held  that  neither  of  these  relationships  will 
in  themselves  support  an  Insurable  Interest 
See  Chandler  v.  Mutual  Life  &  Industrial 
Association  of  Georgia,  131  Oa.  82,  61  S.  E. 
1036;  Doody  Co.  v.  Green,  131  Ga.  668,  62  S. 
K  984.  However,  in  this  case  the  beneficiary 
did  not  take  out  or  obtain  tbe  policy  of  insur- 
ance on  tbe  life  of  Wilson  tbe  insured, 'and 
under  tbe  several  rulings  of  our  Supreme 
Court,  following  that  made  in  Union  Frater- 
nal League  v.  Walton,  supra,  it  is  not  neces- 
sary that  an  insurable  interest  be  shown  to 
exist,  where  the  policy  is  obtained  and  the 
premiums  are  paid  by  the  insured  himself, 
or  where  the  premiums  on  such  a  policy  are 
paid  by  the  insured  for  a  time,  and  an  assign- 
ment of  the  policy  is  made  thereafter  to  one 
who  is  merely  a  "friend,"  and  who  subse- 
quently pays  all  future  premiums,  ap  in  the 
case  of  Andent  Order  U.  W.  v.  Brown,  supra. 
Here  tbe  evidence  discloses  nothing  which 
would  indicate  that  any  wagering  contract 
was  entered  into  between  Banks  and  the  in- 
sured, and  under  the  testimony  in  the  case  it 
appears  to  us  tliat  the  trial  court  rightly  di- 
rected a  verdict  in  favor  of  the  plaintiff,  since 
no  other  verdict  could  have  been  legally  ren- 
dered. 

Judgment  afilrmed. 

ROAN,  J.,  absent  on  acconnt  of  sidmesa. 
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CKNTRAIi  OF  GEORGIA  RY,  C!0.  T. 
CliARK.    (Mo.  6419.) 

(Court  of  Appeals  of  Geoigia.    Aug.  22,  1014.) 

(BttUahtu  iy  the  Court.) 

1.  Davaoxs   ({   132*)— Pkbsoital   Ihjttbixb— 
excessivb  awabd. 

The  trial  was  free  from  error,  and  the 
amount  of  the  verdict  cannot  be  said  to  be 
excessive,  since  the  jury  would  have  been  war- 
ranted in  finding  that  amount  in  compensation 
for  the  plaintiff's  pain  and  suffering  as  disclos- 
ed by  evidence  credible  to  tbe  jury.  Powell  t. 
Railroad,  77  Ga.  192,  3  S.  B.  767. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {}  872-38S,  396;  Dec.  Dig.  1 182.*] 

2.  Mbw  Tbiai.  (I  102*)— Newlt  Discotkbxd 
Evidence. 

The.  law  ordinarily  provides  for  bat  one 
trial  for  the  adjudication  of  the  rights  of  lit- 
igants, and  a  motion  for  another  trial  upon  the 
ground  of  newly  discovered  evidence  is  for  that 
reason  necessarily  extraordinary.  Since  it  is 
to  the  interest  of  the  commonwealth  that  there 
should  be  an  end  to  litigation,  "motions  for 
new  trial  upon  the  ground  of  newly  discovered 
evidence  are  not  favored  by  the  law  and  should 
not  be.  They  are  tolerated  wbere  it  is  appar- 
ent that  grave  injustice  would  result  nnless 
the  newly  discovered  evidence  is  admitted  on 
another  trial,  and  only  then  when  it  is  clear 
that  ordinary  diligence  could  not  have  discov- 
ered the  evidence  sought  to  be  adduced,  and 
that  a  different  result  in  view  of  the  discovery, 
ought  to  obtain."  Morris  Storage  Oa  t.  Wilkes, 
1  Ga.  App.  764,  68  S.  E.  284. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  U  207,  210-214:  Dec.  Dig.  |  102.*] 

Error  from  City  Court  of  Sandersvllle ;  B. 
W.  Jordan,  Judge. 

Action  by  W.  F.  Clark  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Saffold  &  Jordan,  of  Swalnsboro,  Lawton  & 
Cunningbam,  of  Savannah,  and  J.  J.  Harris, 
of  Sandersvllle,  for  plaintiff  in  error.  Clande 
Eletes,  O.  C.  Hancock,  and  Ben  J.  Fowler,  all 
of  Macon,  and  A.  R.  Wright,  of  Sandersvllle, 
for  defendant  In  error. 

RUSSEIA  C.  J.  The  action  was  for  |15,- 
0(X>  damages,  on  account  of  personal  Inju- 
ries. The  verdict  was  for  $8,760.  The  de- 
fendant, introduced  no  testimony,  and  In  the 
argument  here  It  was  stated  that,  since  there 
was  a  collision  of  two  of  the  defendant's 
trains,  llablUty  for  slight  injury  to  the  plain- 
tifl  was  admitted,  but  it  was  Insisted  that 
he  suffered  no  serious  or  permanent  Injury. 
In  addition  to  the  general  grounds  of  the 
motion  for  a  new  trial,  the  defendant  asked 
that  the  verdict  be  set  aside  for  the  reason 
that  material  evidence  was  discovered  sub- 
sequent to  the  trial,  whlCh  would  and  should 
produce  a  different  result  upon  another  In- 
vestigation of  the  case.  This  ground  Is 
strongly  pressed  upon  our  consideration,  and 
It  is  inslsti^  that  the  refusal  to  grant  a  new 
trial  upon  this  ground  amounted  to  an  abuse 
of  discretion. 


[1]  Tbe  evidence  submitted  by  the  plaintiff 
and  Us  attending  physician,  as  to  the  grav- 
ity and  permanence  of  his  injuries,  fnUy 
supported  the  verdict,  and,  though  It  is  ax^ 
gued  that  the  amount  of  the  verdicts  is  ex- 
cessive, this  contention  cannot  be  sastalned, 
for,  under  the  evidence,  the  jury  wonld  have 
been  auttiorlzed  to  award  that  amount  for 
pain  aAd  suffering  alone.  In  addition  to 
this,  there  was  evidence  that  the  platntUTs 
earning  capacity  had  been  seriously  impair- 
ed. Certain  general  propositions  In  reference 
to  motions  for  new  trial  based  upon  tbe 
ground  -ot  newly  discovered  testimony  are 
code  law  and  axiomatic.  In  the  first  place, 
the  grant  of  a  new  trial  upon  the  ground  of 
newly  discovered  testimony  la  not  favored, 
as  we  pointed  out  In  the  case  of  Morris  Stor- 
age Co.  V.  Wilkes,  1  Ga.  App.  754,  68  8.  E. 
232,  and  it  should  not  be,  because  diligence  in 
the  ascertainmoit  of  all  the  facts  relative  to 
the  cause  should  be  exercised  in  advance  of 
the  trliil,  and  post  mortem  diligence  should 
not  be  encouraged. 

[2]  One  fair  and  legal  trial  Is  all  the  law 
promises  to  any  litigant  whose  rights  are  the 
subject  of  adjudication,  and  ordinarily  one 
trial,  if  no  error  of  law  la  committed,  suf- 
fices to  test  the  rights  of  the  respective  par- 
ties. Instances  sometimes  occur  where  the 
truth  Is  concealed.  In  spite  of  the  exercise  of 
proper  diligence,  and  upon  the  discovery  of 
the  real  facts  it  Is  apparent  that  Injustice 
will  probably  result  unless  an  investigation 
be  had,  in  which  the  material  facts  which 
have  come  to' light  may  be  weighed  in  con- 
noctlrn  with  tbe  testimony  previously  ad- 
duced, in  the  absence  of  these  newly  discov- 
ered facts.  In  such  a  case,  when  It  is  prob- 
able that  a  different  finding  will  be  reached, 
a  new  trial  should  be  granted  upon  the 
ground  of  newly  discovered  evidence.  In  or- 
der that  justice  may  be  done.  And  this  is 
true,  as  has  been  frequently  held,  even  though 
the  newly  discovered  testimony  may  be,  Is 
a  certain  sense,  cumulative  and  may  im- 
peach testimony  previously  adduced.  But 
since  a  motion  for  new  trial,  based  upon  al- 
leged newly  discovered  testimony,  which 
presumably  could  not  have  been  obtained  by 
the  exercise  of  ordinary  diligence  before  the 
trial,  is,  in  its  very  nature,  extraordinary, 
our  courts  have  frequently  held  that  the  mer- 
its of  this  ground  are  necessarily  largely  ad- 
dressed to  the  discretion  of  the  trial  judge, 
and  that  this  discretion  will  not  be  controlled 
unless  it  has  been  abused.  In  the  present 
case  the  newly  discovered  testimony  is. con- 
fined to  the  single  point  of  attempting  to 
show  that  the  plaintiff's  injuries  were  not  as 
serious  as  stated  by  himself  and  his  witnass- 
es,  but  were  In  fact  trivial  and  inslgnlflcant. 
One  witness  testified,  upon  the  hearing  of  tbe 
motion,  that  he  accosted  tbe  plaintiff  in  a 
barber  shop,  shortly  after  tbe  collision,  and 
stated  to  him  that  he  thought  the  plaintiff 
was  hurt  in  the  wreck,  and  that  the  plaintiff 
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replied  to  tbls  that  he  had  not  received  any 
injury  to  amount  to  anything.  Another  wit- 
ness t^tlfled  that  he  accompanied  the  plain- 
tiff on  a  "trip  to  Mara,"  an  amusement  de- 
vice In  .which  the  participants  were  carried 
np  a  confusing  revolving  stair,  and  thrown 
down  an  inclined  plane  on  a  cnshion,  about 
20  feet;  it  being  the  contention  of  the  de- 
fendant that  no  person  Injured  as  the  plain- 
tiff claimed  to  have  been  Injured  could  take 
this  "trip  to  Mars"  without  visible  and  audi- 
ble expressions  of  pain.  A  third  witness 
testified  by  affidavit  that  he  was  employed, 
after  the  trial,  as  a  Pinkerton  detective,  and 
shadowed  the  plaintiff  for  several  days  to 
various  questionable  resorts  and  bagnios, 
whidi  the  plaintiff  visited  with  such  frequen- 
cy as  to  rebut  the  Inference  that  he  was  not 
an  extremely  healthy  and  rigorous  mUn. 
There  was  a  counter  showing  before  the  trial 
Judge  as  to  the  testimony  of  each  of  these  wit- 
nesses, and,  without  recapitulating  the  con- 
tents of  the  counter  showing,  it  suffices  to  say 
that,  if  the  testimony  of  the  witnesses  In 
support  of  the  counter  showing  was  credible, 
every  statement  made  in  support  of  the  mo- 
tion for  a  new  trial  was  discredited.  In  this 
state  of  the  record  counsel  for  plaintiff  In 
error  insists  that  a  new  trial  should  be 
granted,  and  that  the  conflict  in  the  testi- 
mony, aa  developed  ux>on  the  motion  for  a 
new  trial,  should  be  submitted  to  a  Jury. 
Ck)unsel  says : 

"What  do  we  now  find  before  the  trial  judge 
In  the  line  of  newly  discovered  evidence  upon 
which  a  new  trial  is  asked?  We  find  evidence 
of  new  and  independent  facts,  sufiicient,  if  be- 
lieved by  a  Jury,  to  justify  a  different  verdict; 
and,  for  the  sake  of  argument,  we  find  these 
facts  contradicted  by  other  witnesses  offered 
by  Olark,  by  way  of  affidavit,  on  this  hearing. 
The  question  is:  Who  shall  reconcile  this 
conflict?  Who  shall  declare  which  witness 
shall  be  believed  in  this  conflict?  Who  shall 
say  what  the  truth  of  this  conflict  of  ev- 
idence is?  Who  shall  find  the  facts  in  the 
case,  under  this  conflict,  the  Judge,  or  the  Jnry?" 

Ck)un8el  then  argues  that  it  there  should 
be  a  rule  governing  the  discretion  of  the  trial 
Judge,  In  passing  upon  motions  of  this  kind, 
the  rule  should  be  that  If  the  Judge,  after  the 
admission  of  all  the  newly  discovered  evi- 
dence, pro  and  con,  before  a  Jury  would  have 
the  right  to  direct  a  verdict,  he  would  not 
abuse  his  discretion  ta  refusing  a  new  trial ; 
and  that,  on  the  other  hand,  If  the  Judge 
would  not  have  the  right  to  direct  a  verdict 
were  the  evidence  submitted  by  affidavit  upon 
a  motion  for  new  trial  before  a  Jury,  then  to 
refuse  a  new  trial  with  this  evidence  before 
Mm  would  constitote  an  abuse  of  his  dlware- 
tion. 

We  do  not  know  that  the  precise  proposi- 
tion, as  addressed  to  the  consideration  of  a 
motion  for  a  Jiew  trial  has  ever  been  present- 
ed In  the  exact  form  In  which  It  Is  here  rais- 
ed, but  we  cannot  concur  In  the  view  enter- 
tained by  the  plaintiff  in  error.  The  motion 
for  a  new  trial  upon  the  extraordinary 
ground  tbat  a  litigant  who  has  presomably 


bad  a  fair  trial,  and  who  must  be  presumed 
to  have  exercised  all  ordinary  and  proper 
means  to  present  eyety  fact  whidi  was  with- 
in hla  knowledge  and  which  would  probably 
aid  him  to  gain  his  case,  must  be  addressed 
to  the  sound  legal  discretion  of  the  court,  and 
the  court  alone  must  be  the  trior  of  the 
weight  and  credibility  of  the  testimony.  The 
movant  has  had  one  fair  trial,  and  the  Judge, 
in  exerdslttg  his  discretion  must  take  into 
consideration  the  sound  maxim  that  is  to  the 
interest  of  the  commonwealth  that,  at  the 
proper  time,  there  shall  be  an  end  of  litiga- 
tion. It  has  uniformly  been  held  that  the 
Judge  is  the  trior  to  pass  upon  the  credibility 
of  witnesses  when  attach:  is  made  upon  the 
competency  of  a  Juror;  and  while  these  rul- 
ings do  not  bear  directly  upon  the  point  now 
before  us,  several  of  the  decisions  contain  In- 
tlmatloos  that  the  Judge  is  the  trior  as  well 
in  other  matters  where  the  credibility  of  the 
witnesses  used  upon  the  hearing  is  a  matter 
at  Issue  as  when  only  the  credibility  of  wit- 
nesses who  are  in  conflict  with  each  other  as 
to  the  competency  or  incompetency  of  a  Juror 
is  involved.  Tbat  the  finding  of  the  trial 
Judge  on  conflicting  affidavits,  as  to  alleged 
misconduct  of  the  Jury  while  considering 
their  verdict,  will  in  the  absence  of  abuse  of 
discretion,  be  upheld  by  the  Supreme  Court  is 
ruled  in  Buchanan  v.  State,  118  Qa.  751,  45 
S.  B.  607 ;  King  v.  State,  119  Ga.  420,  40  S.  B. 
633 ;  Sullivan  v.  State,  121  Ga.  183-187,  48  S. 
B.  949;  Desverges  v.  Goette,  121  Ga.  05,  48  S. 
E.  693;  and  Tolblrt  v.  State,  124  Qe.  767  <1), 
63  S.  B.  327.  It  is  true  that  the  quaUflcatton 
of  Jurors,  as  well  as  their  conduct,  is  a  matter 
addressed  peculiarly  and  solely  to  the  Judge: 
but  in  Grant  V.  State,  100  Ga.  6T,  26  &  B.  939, 
the  court  held: 

"The  'extraordinary'  motion  for  a  new  trial, 
baaed  upon  alleged  newly  discovered  evidence, 
when  considered  in  connection  with  the  counter 
showing  presented  by  the  state,  affords  no  le- 
gal cause  for  setting  aside  the  original  ^dg- 
ment" 

No  opinion  was  delivered  in  the  Grant 
Case,  but  an  examination  of  the  original  rec- 
ord discloses  that,  upon  the  motion  for  a 
new  trial,  the  discretion  of  the  trial  Judge, 
as  to  the  effect  of  the  alleged  newly  discover- 
ed evidence,  was  necessarily  controlled  by  a 
determination  of  the  credibility  of  the  wit- 
nesses whose  testimony  was  in  conflict 

In  Gainesville  R.  Co.  v.  Austin,  127  Ga.  125, 
56  S.  E.  256,  it  is  said: 

"The  defendant,  after  the  trial,  sought  to 
show  hy  way  of  newly  discovered  evidence  that 
the  plaintiff  had  been  carrying  on  his  usual  oc- 
cupation of  architect  and  contractor,  and  was 
not,  aa  he  had  claimed,  totally  disabled  from 
doing  so.  The  counter  showing  made  by  the 
plaintiff  fully  met  and  overcame  the  testimony 
relied  on  by  the  defendant;  and  the  preaidin;; 
judge  did  not  abuse  his  discretion  in  declining 
to  grant  a  new  trial." 

The  ruling  stated  in  the  fifth  headnote  of 
that  case  was  that: 

"In  view  of  the  counter  showing  made  by  the 
plaintiff,  the  defendant  was  not  entitled  to  a 
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new  trial  «n  the  ground  of  newly  diacovered 
evidence." 

Following  tbls  rnUng,  as  well  as  those  In 
Wallace  v.  Tomlin  ft  Stegall,  42  Oa.  462, 
Coast  tilne  Ry.  Co.  v.  Boston,  83  Ga.  887,  9 
S.  E.  ilOS,  and  Atlanta  Con.  Street  R.  Co.  v. 
Mclntlre,  103  Ga.  668,  29  S.  E.  766,  this  court 
held  In  Fouraker  t.  State,  4  Ga.  App.  692,  62 
S.  E.  116,  that : 

"Where  a  ground  of  a  motion  for  a  new  trial 
based  on  newlj  discovered  evidence  is  filed,  and 
a  counter  showing  is  made,  so  that  a  conflict 
arises  as  to  the  material  facts  upon  which  the 
ground  is  based,  a  reviewing  court  will  not, 
except  in  a  case  of  manifest  abuse  of  discretion, 
reverse  the  finding  of  the  trial  judge." 

And  In  the  opinion  we  said: 

"Upon  the  hearing  of  a  motion  for  new  trial, 
and  in  the  consideration  of  a  ground  of  the 
motion  dependent  upon  newly  discovered  evi- 
dence, where  affidavits  are  introduced  sup- 
porting and  disputing  the  ground  of  the  mo- 
tion, the  trial  judge  is  the  trior  of  the  facts, 
and  it  is  his  province  to  determine  the  cred- 
ibility of  the  conflicting  facts  and  contradictory 
witnesses.  A  reviewing  court  will  not  in  any 
such  case  control  his  discretion  as  to  the  com- 
parative credibility  of  the  witnesses  who  testi- 
fied in  support  of  the  motion  and  those  who 
swore  to  the  contrary." 

We  did  not  go  fully  into  the  reason  for  our 
ruling  In  the  Fouraker  Case,  but  reflection 
>  will  suggest  the  reason  tor  the  ruling  there- 
in announced,  as  well  as  its  propriety,  when 
the  fact  that  the  probability  of  a  different  re- 
sult Is  one  of  the  considerations  to  be  kept  in 
mind  in  adjudicating  the  merits  of  the  mo- 
tion. If  the  alleged  newly  discovered  testi- 
mony is  from  a  witness  plainly  unworthy  of 
belief,  there  would  be  In  legal  contemplation 
no  probability  that  another  trial  would  re- 
sult differently  from  the  first,  and  the  prob- 
ability of  a  different  result  would  diminish  in 
the  same  proportion  as  the  credibility  of  the 
witnesses  in  support  of  the  ground  would 
depreciate.  In  any  case  in  which  there  was  a 
conflict  as  to  the  actual  existence  of  new 
and  independent  facts,  alleged  to  have  been 
discovered  since  the  trial,  there  would  neces- 
sarily be  some  doubt  as  to  whether  the  al- 
leged newly  discovered  testimony  was  true 
or  false,  and,  in  any  case  where  such  doubt 
exists,  the  question  as  to  whether  there 
would  likely  be  a  dllTerent  result  upon  an- 
other trial,  when  the  alleged  newly  discovered 
testimony  perhaps  would  not  be  believed,  and 
for  that  reason  probably  would  add  nothing 
to  what  was  submitted  on  the  former  investi- 
gation, is  addressed  primarily  to  the  discre- 
tion of  the  trial  judge.  It  is  properly  so  ad- 
dressed, because  he  is  in  closer  touch  with 
the  case  than  a  reviewing  court  can  be.  And 
for  this  reason  the  question  at  last  addressed 
to  the  court  of  last  resort  (as  to  the  court  re- 
viewing the  case  upon  a  motion  for  a  new 
trial)  Is  the  probability  of  reaching,  upon  a 
second  Investigation,  a  result  which  should 
have  been  reached  upon  the  first  trial,  and 
which  it  can  reasonably  be  said  would  have 
been  reached  upon  the  first  if  all  the  facts 


adduced  upon  the  hearing  of  the  motion  had 
been  before  the  jury. 

In  determining  the  probability  of  a  differ- 
ent result  upon  a  second  investigation,  as- 
well  as  whether  the  ends  of  justice  required 
a  different  result,  the  trial  judge  must  neces- 
sarily, in  the  first  instance,  be  the  trior  of  tbe 
credibility  of  the  witnesses. 

The  question  as  to  whether  the  judge  could 
legally  have  directed  a  verdict,  If  the  evi- 
dence submitted  upon  the  motion  for  new 
trial  as  newly  discovered  had  been  introduced 
on  a  trial,  is  foreign  to  the  inquiry,  because 
the  complaining  party  has  had  one  triaL  Be 
was  entitled  to  this  as  a  matter  of  right, 
while  the  grant  of  a  second  trial,  where  the 
motion  for  a  new  trial  is  not  based  upon  any 
error  in  the  first,  by  which  the  movant  was 
deprived  of  a  right,  but  Is  for  relief  from 
fortuitous  adverse  circumstances,  is  a  matter 
of  discretion,  if  not  Indeed  a  matter  bt  grace. 
In  the  trial  the  complaining  party  is  entitled 
by  law  to  have  ev^ry  issue  of  fact  submitted 
to  the  jury,  and  the  judge  is  not  permitted 
to  Interfere  in  even  the  slightest  degree  in 
the  ascertainment  of  the  truth;  but  in  de- 
termining whether  another  trial  shall  be  ac- 
corded to  the  litigant,  who  has  already  had 
his  constitutional  right,  the  court  is  charged 
with  the  rights  of  both  parties  alike  and 
should  not  set  aside  the  finding  already 
reached  and  in  which  the  prevailing  party 
has  a  vested  right,  unless  It  is  not  only  prob- 
able but  proper  that  a  different  result  will 
be  reached. 

Judgmoit  affirmed. 

ROAN,  J.,  absent  on  account  of  sIcknessL 

(IS  Oa.  App.  44) 
GLOVER  V.  STATE.    (No.  5704.) 
(Court  of  Appeals  of  Georgia.     Aug.  22,  1014.) 

(8ylMm»  &«  ike  Court.) 
Tu  Cbiminai,  IjAW  (S  1159*)— Appbai,— Sd»»»- 
•   ciENCT  OF  Evidence. 

The  evidence  for  the  state  as  to  the  com- 
mission of  tbe  alleged  adulterv  was  wholly 
circumstantial,-  and  failed  to  exclude  every  oth- 
er reasonable  hypothesis  than  that  of  the  guilt 
of  the  accused. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ft  S074-3083;  Dec.  Dig.  | 
1169.*] 

2.  Adv.  >EBT  (J  11*)— EviDKNCB— Good  Chab- 

AOTXB. 

Since  adultery  is  necessarily  a  joint  of- 
fense, one  on  trial  for  that  offense  may  intro- 
duce proof  of  the  good  character  of  the  other  al- 
leged participant. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  §5  20,  23;  Dec.  Dig.  f  ll.»] 

3.  Cbiminal  Law  (|  717*)— Tbiait-Rbadino 
Law  to  Juby. 

In  the  trial  of  a  criminal  case,  counsel  may 
read  to  the  jury,  in  the  presence  of  the  court 
the  opinions  of  courts  of  last  resort  which  are 
germane  to  the  case.;  and,  if  facts  stated  in  an 
opinion  be  necessary  to  make  clear  tbe  principle, 
it  is  proper  to  read  such  facts  also,  and  the 
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court  has  power  to  conflne  oooiuel  to  what  is 
proper  and  applicable. 

[i!d.  Note.— For  other  cases,  see  CrimiDal 
Law,  Cent  Dis.  i{  16S2-1687;  Dee.  Dig.  | 
717.*] 

4.  Cbimiral  Law  (t  741*)— Etiosncb-Quis- 

TION    FOB   JUBY. 

Whether  the  flight  of  the  defendant,  on  the 
approach  of  a  third  person,  was  prompted  by 
consciousness  of  guilt  or  by  other  reasons  was  a 
question  for  the  jury  to  determine ;  and  an  in- 
struction to  them  on  this  subject  was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1138,  1^1,  1705,  1718, 
1716,  1717.  1727,  1728;    Dec.  Dig.  {  741.*] 

5.  Cbixinal  L«.w  (S  466*)— Evidbroe. 

A  witness  may  testify  to  the  existence  of 
embarrassment  without  always  stating  the  pos- 
sibly indescribable  evidences  thereof. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1057;   Dec  Dig.  {  465.»] 

6.  Witnesses  ({  872*)— Cboss-Examination. 

On  cross-ezeunination  it  is  always  permissi- 
ble to  sift  the  motives  of  the  witness  and  to 
show,  if  possible,  any  reason  other  than  a  pur> 
pose  to  tell  the  truth,  which  may  consciously 
or  unconsciously  actuate  him  in  his  testimony. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1192-U8e ;  Dec.  Dig.  {  372.*] 

EiTTor  from  Superior  Court,  Forsytli  Coun- 
ty; H.  L.  Patterson,  Judge. 

Gordon  Glover  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Gordon  Glover,  a  manled  man,  was  in- 
dicted for  adultery,  alleged  to  hare  been  com- 
mitted with  one  Ettle  Densmore,  a  married 
woman.  The  entire  evidence  adduced  on  the 
trial  and  as  set  forth  In  the  brief  of  evidence 
is  as  follows : 

Mr&  M.  J.  Gilbert,  sworn  In  behalf  of  the 
state,  testified  as  follows: 

"My  name  is  Martha  J.  Gilbert  I  am  ac- 
quainted with  Gordon  Glover  and  Ettie  Dens- 
more. I  live  in  Forsyth  county,  and  I  have 
lived  in  the  county  nearly  all  my  life.  Gordon 
Glover  is  a  married  man.  Ettie  Densmore  is  a 
married  woman.  In  April,  1013,  Ettie  Dens- 
more lived  with  her  husband  on  my  husband's 
place,  in  Forsyth  county.  They  lived  in  a 
tenant  house  about  75  yards  from  where  we 
lived.  One  afternoon,  on  the  2Sd  of  April,  Ettie 
Densmore  was  at  my  house,  and  I  saw  a  man 
passing  along  the  road  between  my  house  and 
her  house,  and  she  said,  That  is  my  brother 
Jim,'  and  she  took  her  liaby  and  started  home. 
She  was  in  a  right  smart  hurry  to  get  off.  She 
followed  on  to  her  house.  Her  husliand  was 
worlcing  for  my  husband  and  with  him  in  the 
field.  Her  husband  was  plowing,  and,  before  he 
left  the  house  in  the  aitemoon  to  go  to  the 
field,  I  heard  him  tell  her  to  bring  him  some  wa- 
ter after  a  while,  and,  when  I  saw  her  go  home 
<aa  I  thought  to  be  with  her  brother  Jim),  I 
carried  the  water  to  the  field  and  came  back 
around  through  the  psisture,  by  her  house,  think- 
ing that  I  would  spend  the  rest  of  the  afternoon 
with  her.  I  came  up  behind  an  old  smokehouse 
which  was  in  the  yard,  at  her  place.  When  I 
got  in  about  ten  steps  of  the  old  smokehouse,  I 
heard  her  little  child,  who  was  standing  in 
front  of  the  smokehouse,  say,  'Ma,  yonder  comes 
Gilbert'  That  is  what  the  child  called  me. 
Then  I  heard  the  smokehouse  door  fly  open.  It 
flew  back  against  an  old  ladder  that  was  stand- 
ing there,  and  I  saw  Gordon  Glover  run  out  of 
the  smokehouse,  and  he  trotted  off  out  to  the 
road  and  left  I  came  around  in  front  of  the 
smokehonae,  and  Ettie  came  out  of  tiie  smoke- 


house. She  looked  mightily  embarrassed,  and 
stammered  and  couldn't  hardly  talk,  and  I  said, 
'Thought  it  was  your  brother  Jim;'  and  she 
said,  'I  thought  it  was  Jim.'  She  had  locks  of 
cotton  in  her  hair,  on  the  back  of  her  bead. 
There  was  cotton— seed  cotton— in  the  old  smoke- 
house, 1,200  or  1,400  pounds  in  a  pile.  The 
cotton  in  the  smokehouse  was  mashed  down  and 
packed,  like  some  one  bad  laid  on  it  When 
Ettie  Densmore  left  my  house  to  come  home 
that  evening,  it  was  about  1  o'clock.  We 
both  thought  that  the  man  passing,  going  to  her 
house,  was  her  brother  Jim.  It  was  about  an 
hour  from  the  time  she  went  home  until  I  came 
from  the  field  up  to  her  house,  by  the  old  smoke- 
house, and  saw  her  and  Gordon  Glover.  Her 
husband  was  plowing  in  plain  view  of  her  home. 
When  I  approached  the  old  smokehouse  and 
heard  the  door  fly  open,  I  was  about  ten  steps 
on  the  south  side  of  the  smokehouse  from  the 
door,  the  door  was  in  the  west  end  of  the  smoke 
house.  Gordon  came  out  and  went  off  kind  of 
by  me.  The  well  was  out  in  the  yard,  just 
beyond  the  smokehouse  from  me.  She  stam- 
mered natorally." 

Ettie  Densmore,  sworn  in  behalf  of  the 
defendant,  testified  aa  follows: 

"My  name  is  Ettie  Densmore.  I  know  Gor- 
don Glover,  and  I  Imow  Mrs.  M.  J.  Gilbert 
My  husband  is  Arbin  Densmore.  We  lived  on 
Gilbert's  place  in  April  last  year.  Our  house 
was  right  close  to  Gilbert's  house.  I  remember 
the  day  that  Gordon  Glover  came  to  our  house. 
I  had  started  to  .the  field  with  some  water  to 
my  husband,  where  he  was  plowing.  Mrs.  Gil- 
bert called  me  and  told  me  that  brother  Jim 
was  going  to  my  house,  and  I  looked  around 
and  saw  the  man  going  that  way,  and  I  mcked 
up  my  baby  and  went  back  to  see  him.  When 
I  got  there  I  found  it  was  Gordon  Glover. 
Gordon  went  to  the  well  and  drew  a  bucket  of 
water,  and  got  him  a  drink.  I  went  out  there 
where  he  was.  He  asked  me  if  Arbin  was 
hired  to  Mr.  Gilbert  by  the^day  to  plow,  and 
I  told  him  that  he  was.  My  husband,  on  the 
Sunday  before,  bad  invited  Gordon  to  come  over 
that  week  and  take  a  hunt  Gordon  said  that 
if  my  husband  was  hiied  by  the  day  he  guessed 
he  wouldn't  stop  work  to  go  hunting,  and 
that  he  would  go  on  back.  He  did  not  go  down 
to  the  field  where  my  husband  was.  He  did 
not  stay  there  more  Uian  two  minutes.  When 
he  left  I  went  to  the  field  and  carried  the  wa- 
ter to  my  husband.  My  husband  was  in  plain 
view  of  us  all  the  time,  and  could  see  every- 
thing about  the  place,  from  where  he  was  at 
work.  Gordon  aid  not  go  in  the  old  smoke- 
house, nor  did  I  go  in  there.  There  was  some 
seed  cotton  in  the  old  smokehouse,  which  we  had 
picked  out  for  Mr.  Gilbert  during  the  winter 
after  we  had  moved  on  the  place,  about  the  Ist 
of  January.  I  was  not  in  that  smokehouse  with 
Gordon  Glover  that  day  or  any  other  day.  Mrs. 
Gilbert  did  not  come  down  there  that  afternoon 
and  catch  me  and  Gordon  Glover  in  that  smoke- 
house. She  never  saw  anything  wrong  with  me 
in  her  life,  with  Gordon  Glover  or  with  any 
other  man.  She  got  mad  at  me  and  is  mad  now, 
and  she  is  doing  this  just  for  spite.  As  soon 
as  she  got  mad  and  told  this  on  me,  we  left 
their  place.  My  husband  and  I  live  on  Mr. 
Allen's  place,  and  have  lived  there  since  then. 
My  little  child,  that  was  with  me  that  day; 
was  only  about  two  years  old  and  could  talk 
very  little." 

The  defendant,  Gordon  Glover,  made  the 
following  statement  at  the  trial: 

"On  a  Sunday,  last  April,  Arbin   Densmore 

told  me  to  come  over  to  his  house  one  day  the 

next  week,  and  we  would  take  a  hunt.    One  day, 

just  after  dinner,  I  went  over  there.     W^hen 

1 1   got  there  he  was  in  the  field,  plowing  for 
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Mr.  Gilbert  I  went  op  to  the  weQ  and  drew 
a  bncket  of  water,  and  Us  wife  came  out  to 
the  well,  and  I  asked  her  if  Arbin  was  plow- 
ing for  Mr.  Gilbert  by  the  day.  She  said  he 
was,  and  I  told  her  that  I  guessed  that  it  wonld 
not  suit  him  to  stop,  so  I  did  not  bother. 
I  stayed  there  about  two  minutes,  took  a  drink 
of  water,  and  went  oS.  He  was  in  plain  yiew 
of  the  house  and  me  all  the  time.  I  did  not 
have  anything  to  do  with  his  wife,  Ettie  Dens- 
more,  except  to  talk  to  her  the  minute  or  two 
that  I  was  there.  I  did  not  go  in  the  smoke- 
house by  myself  or  with  her,  and  it  Is  not  true 
that  anything  wrong  took  place  between  us  there 
that  day.  I  did  not  see  Mrs.  Gilbert  there  at 
all  She  did  not  catch  ua  there  in  the  smoke- 
house." 

Berry  Gilbert,  sworn  for  the  state  In  rebut- 
tal, said: 

'^  heard  about  this  trouble  with  Gordon 
GloYer  and  Ettie  Densmore  the  day  it  occurred. 
I  was  working  in  the  field  with  Arbin  Dens- 
more. I  was  trimming  off  terraces  and  ditches, 
and  he  was  plowing.  My  wife  brought  us  water 
that  afternoon.  I  did  not  see  Ettie  Densmore 
in  the  field  that  afternoon.  She  did  not  come 
in  the  field.  I  was  with  her  husband  all  the 
afternoon.  She  was  at  my  house  when  I  went 
from  the  field.     Arbin's  house  and  place  is  in 

flain  view  of  the  field  where  we  were  at  work, 
did  not  see  Gordon  Glover  that  afternoon. 
I  saw  some  man  pass  back  through  the  field, 
who  I  thought  was  Gus  Glover.  Gordon's  fa- 
ther. The  house  where  Arbin  Densmore  lived 
was  near  my  house.  His  bouse  and  yard  and 
old  smokehouse  were  all  in  plain  view  of  my 
house.  Anybody  at  my  house  could  see  the 
people  in  and  about  his  house  and  place.  That 
afternoon  my  wife  and  my  grown  daughter  were 
at  my  house." 

Glover  was  conTlcted  and  made  a  motion 
for  a  new  trial  on  the  general  grounds  that 
the  verdict  was  without  evidence  to  support 
it,  etc.,  etc.,  and  on  several  special  grounds; 
the  motion  was  overruled,  and  he  excepted. 

J.  P.  Brooke,  of  Alptaaretta,  for  plaintiff  In 
error.  Herbert  Clay,  SoL  Gen.,  of  Marietta, 
for  the  Stattt. 

WADE,  J.  (after  staUng  the  facts  as 
above).  [1}  It  appears  to  us  that  the  evi- 
dence was  not  sufficient  to  exclude  every  rea- 
sonable hypothesis  Inconsistent  with  the  guilt 
of  the  accused.  The  evidence  for  the  state 
might  raise  a  very  strong  suspicion  that  the 
dime  of  adultery  was  at  least  in  contempla- 
tion by  the  parties  charged  therewith,  but, 
on  the  other  hand,  it  is  just  as  reasonable  to 
conclude  from  that  evidence  that  the  crime 
was  not  actually  consummated,  and  that  the 
arrival  on  the  scene  of  Mrs.  Gilbert  inter- 
rupted and  prevented  the  criminal  act. 
While,  from  an  ethical  standpoint,  a  mutual 
agreement  of  a  married  man  and  a  married 
woman  to  have  Ulicit  intercourse  with  each 
other  would  make  each  of  them  as  guilty 
morally  as  if  this  intention  were  physically 
consummated,  the  law  is  constrained  to  deal 
only  with  actual  overt  acts  In  such  matters, 
and,  unless  sexual  Intercourse  actually  occur- 
red, neither  of  the  parties  can  be  punished 
under  a  statute  penalizing  adultery.  As  was 
nali  in  the  case  of  Long  y.  State,  6  Ga.  App. 
176,  62  S.  B.  711: 


"The  drcamstances  are  such  as  to  raise, 
perhaps,  a  violent  suspicion;  but  this,  is  all. 
From  the  proved  facts  the  inference  is  as  like- 
ly that  the  parties  were  about  to  commit  the 
offense  alleged  in  the  accusation,  and  were  pre- 
vented by  the  arrival  of  [another  person],  as 
that  the  act  had  already  been  consummated." 

In  this  case,  while  the  impress  on  the 
pile  of  seed  cotton  in  the  smokehouse  is  sng- 
gestlve.  and  the  fact  that  locks  of 'seed  cot- 
ton were  entangled  in  the  hair  on  the  back 
of  the  head  of  Mrs.  Densmore,  and .  that  the 
defendant  Glov6r  came  hurriedly  out  of  the 
smokdiouse  and  went  rapidly  away  without 
a  word  of  explanation  or  even  of  salutation, 
and  the  embarrassment  displayed  by  Mrs. 
Densmore,  all  excite  a  lively  supposition  as  to 
the  purpose  which  had  drawn  the  pair 
into  the  smokehouse  and  caused  the  closing 
of  the  door;  still  it  does  not  appear  how 
long  these  parties  had  remained  In  the  smoke^ 
house,  an&,  for  aught  the  evidence  discloses, 
th(/  may  have  Just  entered  it  the  moment 
before  the  welcoming  call  of  the  little  diild 
to  Mrs.  Gilbert  alarmed  them  and  caused 
them  both  to  come  forth;  and  there  is  no 
proof  of  bad  character  of  the  woman  to  give 
rise  to  any  Inference  of  Improper  conduct  on 
this  occasion. 

Mrs.  Gilbert  testified  that  she  approached 
the  building  from  behind  the  smokehouse; 
and  could  not  testify  that  the  parties  ac- 
cnsed  were  both  in  that  house  during  any 
spedflc  length  of  time.  From  her  evidence 
the  parties  may  or  may  not  have  consummat- 
ed the  crime  of  adultery  before  she  arrived 
at  the  smokehouse;  the  one  conclusion  Is 
Just  as  reasonable  as  the  other;  and  since  the 
conviction  depended  on  the  circumstances 
proved,  and  those  circumstances  are  suscep- 
tible of  two  explanations,  equally  reasonable, 
the  convicton  should  have  been  set  aside  on 
the  general  grounds  of  the  motion  for  a  new 
trtal. 

[2]  2.  In  the  fourth  and  fifth  grounds  of 
the  motion  for  a  new  trial  it  is  complained 
that  the  court  erred  in  refusing  to  allow  the 
defendant  to  submit  evidence  tending  to  show 
the  good  character  of  Ettie  Densmore,  the 
woman  with  whom  he  was  charged  with  hav- 
ing bad  illicit  sexual  intercourse.  Coun- 
sel for  the  defendant  stated  to  the  court  that 
he  expected  to  prove  by  the  witness  offered 
that  Ettie  Densmore  was  a  woman  of  good 
moral  character,  and  that  her  character  for 
virtue  and  chastity  was  good.  In  overruling 
these  grounda  of  the  motion,  the  Judge  ex- 
plained that  he  "stated  to  and  in  the  pres- 
ence of  the  Jury  at  the  time  [when  this  evi- 
dence was  offered]  that  the  law  presumed  she 
was  of  good  character,  and  that  they  should 
so  consider  it  in  making  their  finding,  unless 
the  state  should  Introduce  some  one  and  show 
it  was  not  good." 

The  crime  of  adultery  is  one  which  neces- 
sarily involves  two  persons,  and  where  the 
character  of  one  of  these  persons  can  be 
shown  to  be  of  such  exemplary  purity  or 
loftiness  as  reasonably  to  preclude  the  sup- 
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position  that  he  or  she  would  consent  to 
participate  In  so  base  an  infraction  of  marital 
faith  and  of  the  law,  hnman  and  divine,  any 
impartial  Jury,  when  apprised  of  such  char- 
acter, wonld  nnhesltatingly  declare  against 
the  gollt  of  the  other  party.  Suppose  the 
testimony  proposed  by  counsel  for  defend- 
ant had  been  )idmltted  by  the  court,  and  had 
demonstrated  overwhelmingly,  and  without 
any  conflict  or  dispute,  that  the  woman  in  the 
case  was  of  previously  spotless  reputation,  of 
deeply  religions  temperament,  a  devoted  wife 
and  mother,  and  one  whose  end  and  aim  in 
life  was  obviously  to  minister  to  the  afflicted, 
care  for  the  helpless,  and  uplift  poor  human- 
ity to  the  utmost  extent  of  her  power,  and 
whose  soul  was  attuned  to  all  of  good  we 
know,  her  hopes  fixed  upon  the  final  reward 
which  the  "giver  of  all  good  and  perfect 
gifts"  can  alone  bestow,  how  could  it  for  a 
moment  be  imagined  that  any  jury  would  ac- 
cept evidence,  less  than  overwhelming  direct 
testimony  from  the  highest  sources,  going  to 
show  that  she  was  guilty  of  so  low  a  crime 
with  any  man,  no  matter  who  or  what  he 
might  be,  how  attractive  his  personality,  or 
what  the  drcnmstances,  since  adultery  nec- 
essarily Involves  consent  on  the  part  of  l)Oth 
persons  committing  the  crime.  We  illustrate 
by  an  extreme  case,  it  is  true,  but  even  where 
the  woman  with  whom  tibe  man  is  charged 
with  having  had  unlawful  Intercourse  can  be 
Shown  simply  to  be  a  woman  of  established 
virtue,  to  that  extent,  or  for  whatever  it  may 
be  worth  to  the  Jury,  such  proof  would  tend 
to  negative  or  dispute  testimony  showing  that 
the  man  accused  was  guilty  with  her.  Since 
the  very  nature  of  the  crime  of  adultery  re- 
Qulres  that  two  must  be  guilty,  if  either  be 
guilty,  and  the  guilt  of  the  one,  if  establish- 
ed, necessarily  involves  the  guilt  of  the  oth- 
er, evidence  which  tends  to  show  to  the  satis- 
faction of  the  Jury  that  one  of  the  parties  la 
incapable  of  committing  the  particular  crime, 
and  is  therefore  innocent,  would  also  tend  to 
establish  the  innocence  of  the  other. 

We  are  of  course  aware  of  the  usual  rule 
that  the  character  of  one  accused  of  crime 
cannot  be  put  in  evidence  by  the  state,  and, 
unless  he  himself  makes  the  issue,  he  can- 
not be  attacked  on  account  of  such  character. 
Also  we  have  in  mind  the  rule  the  Supreme 
Court  of  this  state  has  laid  down  in  Lewis 
V.  State,  89  Ga.  396,  Ifi  S.  E.  489,  that,  in  a 
trial  for  seduction,  it  is  not  competent  for 
the  state  to  show  that  the  family  of  the  fe- 
male alleged  to  have  been  seduced  were  of 
good  character  and  standing  in  the  commu- 
nity or  that  even  the  character  of  the  female 
herself  was  good,  except  in  rebuttal  of  evi- 
dence tending  to  Impeach  her  chastity  or 
veracity.  Nevertheless,  while  we  find  no 
definite  authority  in  this  state  for  the  rule 
which  we  now  announce.  It  seems  to  ua  to  be 
good  law  Ihat  the  accused  should  be  permit- 
ted to  prove,  if  he  can  do  so,  that  the  woman 
with  whom  he  is  charged  with  having  had 
adulterous  Intercourse  is  one  whose  well-es- 


tablished character  is  such  as  to  refute  the 
charge.  In  Commonwealth  v.  Gray,  129 
Mass.  474,  37  Am.  Bep.  378,  the  court  says: 
"In  this  ease  the  precise  question  presented 
by  the  exception  under  eonaideration  is  whether 
evidence  of  the  <^aracter  or  reputation  for 
chastity  of  the  person  with  whom  the  adultery 
of  the  defendant  is  alleged  to  have  been  com- 
mitted is  admissible.  It  is  quite  true  that  le- 
gally her  character  or  reputation  is  not  in  is- 
sue. No  judgment  upon  this  indictment  can 
affect  either  her  or  her  reputation;  and  in  no 
proceeding  against  her  would  a  judgment  upon 
this  indictment  be  admissible  in  evidence.  Still 
her  character  or  reputation  may  be  a  material 
fact,  and  so  evidence  upon  it  be  competent  and 
material  There  can  be  no  doubt  that,  upon 
an  indictment  for  adultery,  the  defendant  may 
be  convicted  upon  evidence  wholly  circumstan- 
tial; and,  from  the  nature  of  the  offense,  it 
commonly  happens  that  the  act  is  finally  in- 
ferred from  circumstances,  which  circumstances 
may  have  in  themselves  very  direct  or  only 
indirect  bearing  upon  the  issue.  Suppose,  in  a 
case  depending  upon  circumstantial  testimony, 
the  government  should  offer  evidence  that  the 
defendant,  a  married  man,  was  seen  at  a  late 
hour  of  the  night  to  accompany  a  common  pros- 
titute to  a  bouse  of  ill  fame,  and  was  seen  to 
leave  that  bouse  early  the  next  meming,  it  is 
quite  apparent  that  not  only  the  time,  both  at 
night  and  at  morning,  but  the  reputation  both 
of  the  woman  and  the  house,  would  be  im- 
portant and  material,  and  evidence  would  be 
admissible  npon  each  one  of  them;  but  neither 
of  them  is  a  fact  which  the  judgment  upon  the 
indictment  could  in  any  mode  affect,  or  in  rela- 
tion to  which  the  judpnent  would  be  evidence. 
And  so  in  relation  to  the  character  of  the  per- 
son with  whom  the  adultery  is  alleged  to  have 
been  committed;  the  judgment  could  indeed 
have  no  effect  upon  her,  but  her  character  is 
80  connected  with  and  so  contributing  to  her 
identity  that  It  becomes  as  really  one  of  the 
necessary  surrounding  circumstances  as  any 
fact  in  the  case.  At  any  time,  upon  a  charge 
of  adultery,  the  government,  after  showing  the 
defendant's  presence  under  suspicions  circum- 
stances with  a  woman,  may  show  that  that 
woman  is  a  prostitute;  and  it  would  seem 
to  be  reversing  the  humane  maxim  of  the  law 
to  permit  the  government  to  prove  as  an  inde- 
pendent fact  the  bad  character  of  a  woman 
in  support  of  an  issue,  and  to  deny  to  th« 
defendant  the  right  to  introduce  evidence  upon 
the  same  subject  upon  the  same  issue." 

The  statement  of  the  court  to  the  Jury,  as 
to  the  presumption  that  the  woman  Bttie 
Doismore  was  a  woman  of  good  character, 
would  by  no  meant  equal.  In  value  to  the 
defmdant,  proof  by  wltneasee,  possibly  known 
to  the  Jury  to  be  reputable,  that  she  was  a 
person  of  good  repute  for  chastity,  and  per- 
hajM  of  the  highest  character  in  every  way. 
So,  under  our  view,  Qie  refusal  to  admit  thii 
testimony  was  error. 

[3]  8.  In  the  sixth  ground  of  the  motion 
fi>r  a  new  trial  it  Is  contended  that  the  court 
erred  in  refusing  to  allow  counsel  for  the  ac- 
cused to  read  before  the  jury  an  opinion 
from  the  Court  of  Appeals  of  Georgia  In  the 
case  of  Long  v.  State,  dted  above.  The  judge 
certified,  in  approving  this  ground,  that  he 
refused  to  allow  counsel  to  read  the  facts  in 
that  case  to  the  Jury,  but  expressly  stated  to 
him  that  he  might  argue  to  them  the  law  of 
the  case.  On  the  trial  of  civil  cases,  deci- 
sions of  courts  of  last  resort,  and  especially 
comments  contained  therein  upon  the  facts  ot 
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cases,  should  not  be  read  by  counsel  to  the 
Jury. 

"Such  a  practice  cannot  aid  the  jury  in  as- 
certaining the  law  applicable;  for  this  they  must 
take  from  the  court,  nor  m  arrivini;  at  the 
truth  of  the  case  on  the  facts,  for  this  they 
must  get  from,  the  evidence."  Hudson  v.  Hud- 
son, 60  Ga.  582  (3),  16  S.  E.  350;  Central 
Railway  Co.  v.  Hardin,  114  Oa.  548,  40  a  E. 
73& 

The  role  is,  however,  quite  different  in 
criminal  trials.  That  rule  is  concisely  stated 
In  McMath  v.  State,  55  Ga.  304,  305  (8) : 

"Upon  the  trial  of  criminal  cases,  counsel,  in 
their  argument,  may  read  law  to  the  jury  in  the 
hearing  of  the  court,  subject  to  the  correction 
of  the  court  in  its  charge. 

See,  also,  Warmock  t.  State,  66  Ga.  603. 

"Of  course,  for  the  purpose  of  making  the  ap- 
plication, it  is  frequently  necessary  to  read  the 
facts  stated  in  the  opinion,  or  contained  in  the 
report;  and,  wherever  they  are  read  for  the 
purpose  of  making  clear  the  principle  decided, 
it  is  entirely  proper  to  read  them,  as  well  as 
the  opinion."  Cribb  v.  State,  118  Ga.  316, 
S19,  46  S.  B.  396,  3»7. 

See,  also,  Wiggins  ▼.  State,  101  Oa.  602, 
611,  29  S.  E.  26. 

In  this  particular  instance  it  appears  that 
connsel  offered  to  read  an  excerpt  from  the 
opinion  in  the  case  of  Liong  ▼.  State,  which  it 
Is  true  made  reference  to  certain  facts  upon 
which  that  opinion  was  based;  but  under  the 
ruling  made  in  Orlbb  t.  State,  supra,  since 
the  facts  recited  In  that  case  were  a  part  of 
the  opinion  which  counsel  offered  to  read, 
and  were  necessary  to  make  it  intelligible,  he 
should  have  been  permitted  to  read  the  ex- 
cerpt he  offered  to  read. 

The  Supreme  Court  held  in  Solomon  y. 
State,  100  Ga.  81,  26  S.  E.  87,  that: 

"While  it  is  the  right  of  counsel  for  the 
accused  in  a  criminal  case  to  read  law  to  the 
jury  and  comment  thereon,  this  court  will  not 
control  the  discretion  of  the  trial  judge  in  re- 
fusing to  allow  counsel  to  read  from  a  supreme 
court  report  of  this  state  the  facts  of  a  decided 
case  for  the  purpose  of  commenting  upon  and 
comparing  the  testimony  in  that  case  with  the 
facts  of  the  case  on  triaL" 

In  the  present  cose  it  does  not  appear  tbat 
there  was  any  attempt  or  Intention  to  read 
the  facta  of  the  Long  Case,  except  in  so  far 
as  necessary  to  make  the  opinion  intelligible 
to  the  Jury.  ■  Besides,  in  the  case  of  Clarlc  t. 
State,  8  Ga.  App.  767,  70  S.  E.  90,  it  was 
ruled  tbat  in  a  criminal  case  counsel  for  the 
accused  has  the  right  to  read  to  the  Jury  law 
applicable  to  the  case  though  the  Judge  has 
the  power,  in  the  exercise  of  his  discretion, 
"to  prevent  connsel  from  reading  to  the  Jury, 
in  such  a  way  as  to  confuse  them,  law  not  ap- 
plicable to  the  case,  or  to  the  points  in  issue, 
and  that  therefore  the  court  may  limit  coun- 
sel in  what  be  may  read  as  law  to  the  Jury." 

[4]  4.  In  the  seventh  special  ground  of  the 
motion  for  a  new  trial  it  is  complained  that 
the  oonrt  erred  in  charging  the  Jury  as  fol- 
lows: 

"Flight,  if  any,  it  proven,  from  which  the  in- 
ference of  cbnsaouaness  of  guilt  may  be  drawn, 
may  lie  considered  by  the  jury.  But  flight  is 
■object  to  explanation.    The  weight  to  be  giv- 


en it;  or  whether  the  jury  will  draw  an  infer- 
ence of  consciousness  of  guilt  or  not,  is  for 
the  jury;  it  is  for  the  jury  to  determine  wheth- 
er the  flight  of  the  defendant  was  due  to  a 
scare  of  gaUt  or  to  other  reasons,  if  from  oth- 
er reasons  no  inference  hurtful  to  defendant 
must  be  drawn  by  the  jury." 

This  charge  was  objected  to  because  it  was 
not  authorized  by  the  facta,  and  its  effect  was 
to  emphasize  unduly  the  testimony  of  Mrs. 
Gilbert  that  the  defendant  "trotted  olT'  when 
she  arrived  on  the  scene.  In  Grant  v.  State, 
122  Ga.  740,  50  S.  E  946,  the  court  quoted 
with  approval  the  following  from  People  v. 
Welsh,  63  CaL  167, 168: 

"The  intoition,  like  the  act,  may  be  proved 
by  direct  or  indirect  evidence  of  the  circum- 
stances connected  with  the  crime.  Hence  the 
conduct  of  a  party  before  and  after  the  princi- 
pal fact  in  issue  is  admissible,  not  as  a  part  of 
the  res  gestse,  but  as  a  circumstance  connected 
with  the  act  indicating  the  guilty  intent" 

And  In  the  Grant  Case,  supra,  the  court 
beld: 

"It  would  be  for  the  jury  to  determine  wheth- 
er the  flight  of  the  defendant,  upon  seeing  the 
policeman  who  had  interrupted  the  game  of 
cards,  was  due  to  a  sense  of  guilt  or  to  other 
reasons." 

The  charge  of  the  court  submitted  this 
question  to  the  Jury,  and  while  It  may 
somewhat  emphasize  the  particular  evidence 
referred  to,  we  do  not  thinli:  It  was  bo  argu- 
mentative or  80  unduly  stressed  tbat  evidence 
as  to  demand  a  grant  of  a  new  trial. 

[6]  6.  The  eighth  ground  of  the  motion  for 
a  new  trial  complains  that  the  court  refused 
to  rule  out  the  evidence  of  Mrs.  Gilbert  that 
Mrs.  Densmore  "looked  mightily  embarras- 
sed." We  see  no  error  in  admitting  this  tes- 
timony, nor  do  we  think  the  testimony- 
amounted  legally  to  a  conclusion  on  the  part 
of  the  witness.  It  would  be  well-nlgta  Im- 
posEdble  for  one  testlfsring  tiiat  another  ap- 
peared to  be  "embarrassed,"  or  "confused," 
or  "disturbed,"  or  "excited,"  or  "alarmed" 
to  give  tn  every  Instance,  or  perhaps  In  most 
instances,  all,  or  in  some  cases  any,  of  the 
Indida  or  outward  manifestations  of  the 
emotion  testified  about,  though  the  witness 
might  have  absolutely  no  doubt  as  to  the  ex- 
istence of  the  emotion,  and  bis  testimony 
might  be  entirely  precise  and  correct  While, 
in  a  sense,  perhaps,  the  testimony  would  ex- 
press a  conclusion  on  the  part  of  the  witness, 
In  another  sense  the  witness  would  be  testify- 
ing to  what  was  in  effect  a  fact,  brought  home 
to  the  mind  of  the  witness  by  countless  previ- 
ous observations  and  experiences  concerning 
the  outward  manifestation  or  expression  of 
the  emotion  testified  about,  to  be  often  ob 
served  from  the  features,  manner,  or  slight- 
est movement  of  another.  A  flash  of  the  eye, 
a  covert  glance,  a  turn  of  the  head,  the  ghost 
of  a  smUe,  the  lifting  of  an  eyebrow,  and  a 
thousand  other  significant  signs,  which  hu- 
man experience  may  Interpret,  but  which  a 
witness  may  be  unable  to  describe^  may  make 
manifest  the  existence  of  a  particular  human 
emotion  beyond  the  possibility  of  a  doubt 
TraveleiB'  Ins.  Oa  t.  Sheppard,  86  Ga.  761(8). 
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12  S.  B.  18;  Roberts  r.  State,  128  Ga.  14&- 
160,  51  S.  B.  374. 

[6]  6.  The  ninth  gronnd  of  the  motion  for  a 
new  trial  complains  that  the  court  erred  in 
refusing  to  allow  witness  for  the  defendant's 
counsel  to  prove  by  the  prosecutrix.  Mis.  Gil- 
bert, the  state  of  her  feelings  towards  Ettie 
Densmore,  the  woman  with  whom  the  defenS- 
ant  was  charged  with  having  committed  the 
adultery.  We  think  such  testimony  was 
admissible  to  explain  or  illustrate  the  mo- 
tive actuating  the  witness.  If  the  fact  could 
be  drawn  out  from  a  witness  that  he  had 
enmity  or  malice  towards  some  person,  not 
even  a  party  to  or  concerned  In  the  case  on 
trial,  which  the  witness  expected  to  gratify 
indirectly  by  bringing  about  the  conviction 
oi  one  on  trial,  or  even  by  testifying  against 
such  a  person  where  a  conviction  would  not 
follow,  it  would  seriously  impair  the  value 
of  his  testimony.  Suppose,  for  example,  one 
harboring  malignant  hatred  against  a  per- 
son of  high  repute  and  corresponding  person- 
al pride  should  by  his  evidence  fix  upon  a  son 
of  his  enemy  a  crime  involving  moral  turpi- 
tude, would  it  not  be  eminently  proper  to 
show  that  the  witness  did  in  fact  entertain 
such  malignant  hatred  towards  the  father  as 
would  supply  a  probable  motive  for  bis  evi- 
dence? 

"It  has  been  frequently  held  that  a  party  may 
prove  anything  which  might  in  the  slightest  de- 
gree affect  the  credit  of  an  opposing  witness." 


Bates  T.  State,  4  Ga.  App.  486,  491,  61  S.  B. 
888,  890;   8  Enc.  PI.  &  Fr.  120. 

And  see  Penal  Code,  i  1023. 
Judgment  reversed. 

BOAN,  J.,  absent  on  account  of  sickness. 


(U  Oa.  App.  640) 

STEVENS  V.  GLOVEB.    (No.  6402.) 

(CSourt  of  Appeals  of  Georgia.     March  26, 
1914.) 

(Sytlabut  ty  the  Court.) 
L  Sazxs  (i  279*)  —  Wabbantt  —  Oowstbuo- 

TION. 

The  warran^  of  a  seller  of  live  stock  guar- 
anteeing the  animals  to  be  sound  relates  to 
their  condition  at  the  time  and  place  of  sale, 
and  covers  any  unsoundness,  known  or  on- 
known  to  him,  which  exists  at  that  time,  and 
though  the  unsoundness  may  not  become  ap- 
parent until  such  a  subsequent  time  as  neces- 
sary, in  the  progress  of  the  disease,  to  manifest 
its  existence.  In  the  case  sub  judice,  it  was 
error  for  the  court,  in  instructing  the  jury  sub- 
stantially aa  above  indicated,  to  use  the  expres- 
sion "infected  with  a  disease,"  when  only  one 
specific  complaint  was  mentioned  in  the  peti- 
tion; but  the  error  was  not  prejudicial,  for  if 
the  jury  accepted  the  plaintifiTs  testimony, 
which  was  the  only  foundation  of  the  defend- 
ant's liability,  they  were  necessarily  confined 
by  the  proof  to  the  single  disease  upon  which 
liability  was  alleged  to  depend. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  it  783-792;    Dec  Dig.  S  279.*1 

2.  StnmciKNCT  of  Evidence. 

The  evidence  authorized  the  verdict. 


Error  from  City  Coort  of  Amerlcns;  W. 
M.  Harper,  Judge. 

Action  by  J.  S.  Glover  against  M.  J.  Ste- 
vens. Judgment  for  plaintltr,  and  defendant 
brings  error.    Affirmed. 

The  instruction  referred  to  In  the  foregoing 
decision  was  as  follows: 

"Where  a  seller  of  live  stock  guarantees  the 
stock  being  sold  to  be  sound,  such  a  guaranty 
relates  to  the  condition  of  the  live  stock  at  the 
time  and  place  of  sale,  and  covers  any  onsonnd- 
neas,  known  or  unknown  to  the  seller,  which 
may  exist  at  the  time  and  place  of  sale.  I 
charge  you  further  that  if  the  seller  making 
such  a  guaranty  delivers  over  to  the  purchaser 
One  or  more  head  of  live  stock,  if  you  believe 
that  one  or  more  of  such  stock  were  at  the 
time  infected  with  a  disease,  which  later,  by 
the  natural  progress  of  that  disease,  resulted 
in  the  disabling  or  destruction  of  the  property, 
then,  whether  the  disease  at  the  time  of  sale  was 
in  such  a  stage  as  was  obvious  to  casual  in- 
spection or  not,  there  would  be  a  breach  of  the 
guaranty,  and  the  purchaser  would  have  a  right 
to  recover." 

Shipp  8c  Sheppard,  of  Amerlcus,  for  plalnUfT 
In  error.  W.  W.  Dykes,  of  Amerlcus,  for  de- 
fendant In  error. 

RUSSELL,  O.  J.    Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 

(14  Ga.  App.  640> 

JONES  v.  CITY  OF  ATLANTA.    (No.  6423.) 

(Ck>ttrt    of    Appeals    of    Georgia.      March    26, 
1914.) 

{Byttalut  ly  the  Court.) 

MtTNlCIPAL    COBPOBATIONS    (§    643*)   —    OBOT- 

NANCES — Violations  —  Sbntenob  —  Pbivi- 

LEOE  or  Fine. 

Under  the  decision  of  the  Supreme  Court 
in  the  case  of  Loeb  v.  Jennings,  133  Ga.  796, 
67  S.  E.  101.  18  Ann  Cas.  376,  and  cases 
therein  cited,  it  was  within  the  discretion  of 
the  recorder's  court  of  the  city  of  Atlanta  to 
impose  a  sentence  of  not  exceeding  30  days 
upon  the  public  works  of  the  city  without  al- 
lowing the  accused  the  privilege  of  paying  a 
fine ;  and  the  judge  of  the  superior  court  did 
not  err  in  refusing  to  sanction  a  petition  for 
certiorari,  raising  only  the  point  that  the  sen- 
tence of  the  recorder,  by  reason  of  not  allow- 
ing such  privilege,  was  unauthorized  by  law 
and  void. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  $  1416;  Dec.  Dig.  | 
643.*] 

Error  from  Superior  Court,  Fulton  (3oun- 
ty;  J.  T.  Pendleton,  Judge. 

H.  D.  Jones  was  convicted  of  violating  an 
ordinance  of  the  City  of  Atlanta,  and  from 
a  refusal  of  the  superior  court  to  grant  cer- 
tiorari, defendant  brings  error.    Affirmed. 

John  A.  Boykin,  of  Atlanta,  for  plaintlir 
In  error.  Jas.  L.  Mayson  and  W.  D.  Ellis, 
both  of  Atlanta,  for  defendant  in  error. 

RUSSELL,  0.  J.    Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 
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05  Oa.  Aiv.  38} 
FIRST  NAT.  BAKK  t.  O.  T.  BROOKS 

ft  CO.  (Na  eesa) 

(Court  of  Appeals  of  OeotKia.    Aug.  22,  1914.) 

(Byllabut  i]/  th«  Court.) 

Appeal  and   Eebob  (|  979*)— Review— Bb- 

FUSAL  OF  New  Tbial. 

The  only  issue  in.  this  case,  so  far  as  ap- 
pears from  the  record,  was  whether  or  upt  the 
indorsements  and  assignments  entered  on  the 
three  drafts  sued  upon  were  so  entered  l>ona 
fide  and  before  maturity.  While  the  evidence 
upon  this  point  apparently  preponderates  in  be- 
half of  the  plaintiff,  still  there  is  some  evidence 
to  authorise  the  finding  which  the  jury  return- 
ed is  favor  of  the  defendants,  and  since,  in  the 
state  of  the  record,  the  errors  complained  of 
were,  therefore  immaterial,  the  discretion  of 
the  trial  judge  in  refusing  a  new  trial  will  not 
be  interfered   with. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig-  If  3871-3873,  3877;  Dec. 
Dig.  t  97».»] 

Error  from  Superior  Court,  Greene  Coun- 
ty;  J.  O.  Faust,  Judge  pro  b&c. 

Action  by  the  First  National  Bank  against 
G.  T.  Brooks  ft  Co.  Judgment  for  defend- 
anta,  and  plaintiff  brings  error.    Affirmed. 

Jos.  P.  Brown,  of  Greensboro,  for  plaintiff 
In  error.  Noel  P.  Park,  of  Greensboro,  for 
defendants  In  error. 

WADE,  J.    Judgment  affirmed. 

BOAN,  J.,  absent  on  account  of  sicknesa 

(74  W.  Vs.  606)  . 

SMITH,  Sheriff,  t.  SUNDAY  CREEK  CO. 

(No.  2357.) 

(Supreme  Ooort  of  Appeals  of  West  Virgiiiia. 

June  30,  1914.) 

(anUaiiu  by  the  Court.) 

1.  Nbouokkce  (i  32*)  —  Unsafe  Pbkuisks  — 
Duty  of  Owneb. 

To  persons  induced,  allured,  or  enticed  liy 
the  owner  to  enter  upon  premises,  or  thereon 
by  his  express  or  implied  invitation,  be  owes  a 
higher  degree  of  care,  in  liavlng  and  keeping 
the  premises  reasonably  safe,  than  if  such  per- 
sons were  mere  licensees. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  ${  42-44;    Dec.  Dig.  S  32.*] 

2.  NBOLIOENCK   (i  32*)— "iNVITATIOll  TO  Bir- 

teb"  on  Pbemises— Implied  iNVtTATioN. 
An  "invitation  to  enter"  upon  premises, 
within  the  meaning  of  the  law  of  negligence, 
will  be  implied  where  the  entry  thereon  at  the 
instance  of  the  owner  is  in  connection  with  bis 
business  or  for  his  benefit.  Railroad  Co.  ▼. 
O'Malley,  107  111.  App.  600. 

[Ed.  Note.— -For  other  cases,  see  Negligence, 
Cent  Dig.  S{  42-44;    Dec.  Dig.  {  32.*] 

3.  Railboads  (§  3.55*)  —  Use  of  Track  as 
Pathway— Rights  of  Tenant. 

A  tenant  occupying  a  dwelling,  and  using 
therewith  an  outhouse,  on  the  premises  of  his 
employer,  a  coal  company,  which  as  a  common 
carrier  operates  a  railroad  through  the  prem- 
ises, located  within  a  few  feet  of  the  dwelling 
and  outhouse,  40  feet  apart,  and  who  uses  its 
track  or  a  pathway  beside  it  as  the  only  rea- 
sonably convenient  means  of  access  from  the 
dwelling  to  the  outhouse,  is,  while  making  such 
use  of  the  track  or  pathway,  neither  a  tres- 


passer nor  a  mere  licensee.  He  is  thereon 
by  fun  legs!  right  And  the  members  of  his 
family  are  entitled  to  a  like  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  1220-1227,  123i5;  Dec.  Dig.  | 
S55.*l 

4.  Railboads  (|  400*)— Death  op  Pebsow  om 
Track— DiBEcnoN  of  Vebdiot— Etidbncb. 
Where,  in  an  action  against  the  company 
for  the  wrongful  death  of  a  chUd  of  such  ten- 
ant and  employ^,  it  is  proved  by  plaintiff  that 
there  was  an  incUne  in  the  track  past  the  dwell- 
ing, and  that  intestate  was  killed,  while  on  the 
pathway  to  the  outhouse,  by  the  sudden  start- 
ing and  movement  down  the  grade,  without  ap- 
plication of  any  extemid  force,  of  a  car  left  by 
the  company  thereon  two  hours  before  the  acci- 
dent, unblocked  and  with  brakes  unset,  It  is 
error  on  the  part  of  the  trial  court,  without 
any  proof  by  the  company,  to  ezdude  plaintiffs 
evidence  and  direct  a  verdict  for  defendant 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  gj  13S:h-lS81:   Dec,  Dig.  t  400.*] 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  S.  P.  Smith,  Sheriff,  etc.,  against 
Sunday  Creek  Coiiipany.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Reversed 
and  remanded. 

Cato  ft  Bledsoe,  of  Charleston,  for  plaintiff 
In  error.  Brown,  Jackson  ft  Knight,  of 
Charleston,  for  defendant  In  error. 

LYNCH,  J.  Defendant  is  a  corporation  en- 
gaged in  the  mining  of  coal,  and  as  a  com- 
mon carrier  In  the  operation  of  a  railroad 
which  affords  transportation  facilities  from 
its  mines.  On  April  6,  1909,  it  had  com- 
pleted and  equipped  ready  for  use,  but  had 
not  theretofore  used,  a  spur  from  its  main 
line  to  its  mine  109.  Ignatius  Pawlak,  as  its 
tenant  and  employ^,  occupied  a  dwelling, 
owned  by  it,  located  within  a  few  feet  of  the 
spur  track,  and  therewith  used  a  small  out- 
house or  water-closet  about  the  same  dis- 
tance from  the  track  and  40  feet  from  the 
dwelling.  Between  the  two  houses,  a  path 
along  the  track,  or  as  one  witness  says,  the 
track  itself,  was  the  only  reasonably  avail- 
able walkway — the  one  generally  used  by 
pedestrians  in  passing  through  defendant's 
property  thus  occupied  by  Pawlak,  and  W 
the  members  of  his  family  In  going  to  and 
from  the  water-closet  A'  mud  hole  and  an 
embankment  made  other  means  of  access 
thereto  either  inconvenient  or  unfit  for  such 
use.  Four  houses  were  owned  by  defendant 
near  the  spur  In  that  vicinity,  and  all  of 
them  were  occupied  by  persons  In  its  em- 
ploy, who  habitually  used  the  path  and  the 
track  In  going  to  and  from  Its  mines. 

About  8  o'clock  in  the  evening  of  April  5th, 
Lottie  Pawlak,  a  four  year  old  daughter  of 
Ignatius,  while  on  the  walkway  to  the  closet, 
was  struck  and  killed  by  a  "buck  jimmy,"  or 
a  five-ton  car,  owned  by  defendant  and  used 
by  it  to  haul  and  dump  ashes  for  ballast 
on  the  track.  On  that  day  its  employes  had 
thus  used  it;  but  left  it,  unblocked  and  with 
brakes  "unset,"  on  the  spur  near  the  Pawlak 
dwelUng  and  between  It  and  the  closet    For 
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some  canae  not  explained,  tbe  car,  as  the 
child  was  passing  along  tbe  outside  of  tbe 
track,  started  down  a  slight  grade  £rom  tbe 
position  it  bad  occnpled  for  two  hours  prior 
to  tbe  Injury,  and  caused  her  to  fall  In  front 
of  It  on  one  of  the  rails,  where  it  ran  against 
and  killed  ber.  To  recover  damages  tor  tbe 
injury  thus  inflicted,  plaintiff,  as  administra- 
tor, brought  this  action.  On  motion,  the 
trial  court  excluded  plalntifTs  evidence  and 
directed  a  verdict  for  defendant 

[1]  Did  the  company  owe  deceased  any 
duty  violation  of  which  rendered  it  liable  to 
her  estate?  The  defense  Is  predicated  upon 
tbe  theory  that  she  was,  at  tbe  time  of  in- 
jury, a  trespasser.  Under  the  circumstances 
detailed,  tbat  is  not  a  sound  legal  conclusion. 
It  is  true,  some  of  our  cases  hold  tbat  contin- 
ued use,  however  prolonged,  of  a  railroad 
right  of  way,  except  at  a  public  crossing, 
does  not  make  it  a  public  walkway.  Those 
wbo  thus  use  it,  with  tbe  knowledge  and 
acquiescence  of  tbe  owner,  are,  however,  not 
trespassers.  They  become  mere  licensees. 
As  such,  they  enjoy  tbe  privilege  subject  to 
the  concomitant  perils  and  tbe  dangers  inci- 
dent to  tbe  legitimate  use  by  tbe  owner  of  its 
property  for  tbe  purposes  to  which  It  was  ap- 
propriated. Woolwlne  v.  Railroad  Co.,  88 
W.  Ya.  329,  15  S.  E.  81,  16  L.  B.  A.  271,  82 
Am.  St  Rep.  869 ;  McYey  v.  Railroad  Co.,  46 
W.  Va.  Ill,  82  S.  H.  1012;  BaUroad  Co.  v. 
Ormsby,  27  Grat  (Ya.)  455 ;  RaUroad  Co.  v. 
Burge,  84  Ya.  63,  4  S.  E.  21;  Railroad  Co. 
V.  Carper,  88  Ya.  556,  14  S.  E.  328 ;  Railroad 
Go.  V.  WUson,  90  Ya.  263,  18  S.  B.  36 ;  Rail- 
road Co.  V.  De  Board,  91  Ya.  700,  22  S,  E.  514, 
29  L  a  A.  825 ;  Railroad  Co.  v.  Corbln,  110 
Ya.  700,  67  S.  B.  179;  Railroad  Co,  v.  Wiley, 
112  Ya.  183,  70  8.  B.  610. 

[3]  Here,  however,  Pawlak,  the  father,  was 
a  tenant  In  the  occupancy  of  a  house  owned 
by  defendant,  with  tbe  right  to  the  use  and 
enjoyment  of  the  premises  by  himself  and 
fftmlly,  subject  of  course  to  the  dominant 
use  by  It  of  its  railroad  trackage,  with  which 
neither  be  nor  deceased  interfered.  ThTis 
the  conclusion  seems  reasonable  that  deceas- 
ed was  not  In  any  sense  a  trespasser. 

[2]  When  Injured,  Lottie  Pawlak  was  of 
course  on  defendant's  property,  but  not  on  its 
track.  The  presence  of  the  car  excluded  her 
from  tbe  use  thereof.  Both  dwelling  and 
outhouse  were  on  its  property.  Each  was  in- 
tended for  tbe  use  of  members  «f  tbe  tenant 
famUy.  She  was  on  tbe  walkway  between 
tbe  buildings,  tbe  path  being  along  the  outer 
edge  and  near  the  ends  of  the  cross-ties. 
Having  the  right  thus  to  use  the  property, 
none  of  the  family  may  properly  be  deemed 
a  mere  licensee.  Mere  permissive  use  of 
premises,  by  express  or  Implied  authority,  or- 
dinarily creates  only  a  license.  Tet  if  the 
oae  la  In  connection  with  tbe  business  of  the 
owner,  or  for  his  benefit.  It  is  more  than 
a  mere  license;  and  a  greater  degree  of  care 
is  recognized  on  his  part  than  in  oases  of 
82S.B.-89 


mere  licensees  using  tbe  premises  for  pur- 
poses of  their  own.  White,  Per.  InJ.  on  Rail- 
roads, U  859,  870 ;  29  Cyc.  464 ;  3  ElUott  on 
Railroads,  SS  1248. 1249;  1  Thomp.  Neg.i978; 
2  Tbomp.  Neg.  S 1719 ;  2  Sherm.  &  Redf.  Neg.  i 
486d;  3  Sherm.  &  Redf.  Neg.  ii  704, 706 ;  Sesler 
V.  Coal  Co.,  61  W.  Va.  318,  41  S.  B.  216;  Wll- 
Uams  V.  Coal  &  Coke  Co.,  65  W.  Va.  84,  46 
S.  E.  802;  Nichols  v.  Railroad  Co.,  83  Va.  99, 
5  S.  B.  171,  5  Am.  St  Rep.  267;  Railroad 
Go.  V.  Brown,  90  Ya.  340,  18  S.  E.  278;  Smith 
V.  Association,  48  W.  Va.  236,  87  S.  B.  645. 
Even  one  who  resides  as  a  hoarder  at  tbe 
home  of  an  employe,  living  In  a  bouse  built 
by  a  railroad  company  at  a  piHnt  where 
crossing  of  a  track  is  necessary,  when  Injur- 
ed thereon  by  the  negligent  running  of  a 
train,  has  a  right  of  action.  McDermott  v. 
Railroad  Co.,  28  Hun  (N.  Y.)  925,  Id.,  97  N. 
Y.  654.  The  Pawlaks  had  occupied  the  prem- 
ises for  11  months.  Ignatius  was  a  tenant 
and  an  employe  working  for  defendant  in  one 
of  its  mines.  Lottie  was  a  member  of  this 
household.  Her  rigbts  qn  the  leased  prem- 
ises were  coextensive  with  his.  If  he  could 
use  tbe  two  buildings  and  the  intervening 
walkway,  so  could  she.  That  both  could  so 
use  the  buildings,  and  the  usual  means  of 
access  thereto,  seems  beyond  tbe  realm  of 
doubt 

As  tbe  facts  of  the  case  last  dted  bear  ap- 
proximate similarity  to  the  facts  here,  they 
are  given  somewhat  in  detail.  Defendant 
owned  certain  dwellings  within  the  limits  of 
the  dty  of  Albany,  one  of  which  had  been 
occupied  for  several  years  by  Carroll.  Plain- 
tiff McDermott  had  been  boarding  with  him 
for  five  years  at  tbe  time  of  the  accident 
Carroll  paid  rent  to  defendant  and  both  he 
and  McDermott  had  been  in  its  employment 
as  track  bands.  There  was  no  way  from  the 
house  in  which  they  resided  except  over  de- 
fendant's railroad  track.  It  had  not  desig- 
nated tbe  way  to  be  used  by  them.  Plaintiff 
was  struck  and  injured  in  the  nighttime, 
while  crossing  the  track  to  visit  a  brother; 
by  the  tender  of  a  backing  engine,  which 
gave  no  warning  of  its  approacb.  In  the 
opinion.  It  Is  said: 

"Of  the  legal  rights  of  the  occupants  of  its 
dwellings  the  defendant  is  presumed  to  have 
been  informed;  and  therefore  it  knew  that  at 
the  point  where  the  injury  occurred  there  was 
liable  to  be  a  human  being.  Without  elabora- 
tion, it  seems  to  be  clear  that  the  defendant 
does  owe  to  human  beings  who  it  knows  have 
a  right  to  be,  and  are  liable  to  be,  on  its  tracks, 
when  it  is  operating  its  trains,  the  duty  of  rea- 
Bonable  care.  To  hold  otherwise  would  be  to 
decide  tbat  a  party  may  willfully  be  careless  in 
doing  an  act  which  he  knows  may  put  another 
in  jeopardy." 

The  charge  of  which  defendant  complained, 
but  which  the  appellate  court  approved,  in 
substance  was  that  as  defendant  had  built 
the  house  and  rented  It  to  Carroll,  and  had 
also  built  and  rented  other  houses  at  the 
same  place,  these  facts  gave  to  the  occu- 
pants thereof  a  right  of  way  for  ingress  and 
egress  over  its  lands;  that,  as  It  liad  not 
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deslgDated  or  defined  any  particular  place  as 
the  one  to  be  nsed,  plaintiff  conld  with  pro- 
priety choose  his  own  way,  but  In  any  event 
he  was  bound  to  exercise  care  and  prudence 
In  80  doing  and  to  arold  any  unnecessary 
ganger;  that  defendant  was  bound  to  use 
reasonable  care  In  running  its  trains  over  the 
place  where  the  injury  occurred.  That  the 
lessor  of  property  owes  to  its  lessee  a  right 
of  way  for  ingress  or  egress  to  and  ffonf  the 
property  hired,  the  court  in  that  case  said, 
would  seem  to  be  too  clear  to  admit  of  any 
doubt  See,  also,  Nichol  t.  Railroad  Co., 
supra. 

In  general,  the  measure  of  the  duty  of  an 
owner  of  property  toward  trespassers  and 
bare  licensees  thereon  is  to  refrain  from  will- 
ful or  wanton  injury.  Splcer  ▼.  Railway  C!o., 
84  W.  Va.  614,  12  S.  B.  653,  11  L.  R.  A.  385; 
Rita  y.  Wheeling,  45  W.  "V^a.  262,  31  S.  B.  893, 
43  L.  R.  A.  148;  Huff  y.  Railway  Co.,  48 
W.  Va.  45,  35  S.  E.  866;  Melton  y.  Railway 
Co.,  64  W.  Va.  168,  61  S.  B.  39;  Bralley  v. 
Railroad  Co.,  66  W.  Va.  462,  66  S.  B.  653; 
TJtfaermohlen  v.  Boggs  Run  Co.,  50  W.  Va. 
467,  40  S.  B.  410,  66  !<.  R.  A.  911,  88  Am.  St 
Rep.  884.  In  the  case  of  a  railroad  company, 
however,  those  operating  its  trains  are  charg- 
ed with  tlie  duty  of  keeping  a  reasonable 
lookout  for  such  persons  on  or  in  dangerous 
proximity  to  Its  tracks.  The  company  is  in 
no  sense  an  insurer  of  their  safety.  Nor  is 
it  under  any  obligation  to  provide  any  special 
equipment  or  appliances  for  their  benefit 
But  it  must  exercise  ordinary  care  in  the 
operation  of  Its  trains,  under  the  conditions 
actually  existing  and  with  such  equipment  as 
has  been  provided,  to  avoid  Injury  to  per- 
sons walking  on  or  near  the  track  at  a  point 
where  they  may  reasonably  be  expected  to  be 
found,  after  it  sees  or  knows  their  danger 
or  could  have  known  it  by  the  exercise  of 
reasonable  care.  Railroad  v.  Rogers,  100  Va. 
824,  41  S.  B.  732;  Railroad  Co.  v.  Denny,  106 
Va.  383,  66  S.  B.  321;  RaUroad  Go.  v.  SoUen- 
berger,  110  Va.  606,  66  S.  B.  726,  857.  But 
irbere  the  person  injured  was  Induced,  al- 
lured, or  enticed  by  the  owner  to  enter  upon 
the  premises,  or  was  thereon  by  his  express 
or  implied  invitation,  a  higher  degree  of 
care  is  Imposed  to  have  and  to  keep  the  prem- 
ises reasonably  safe.  Sesler  v.  Coal  Co.,  su- 
pra; Williams  v.  Coal  &  Coke  Co.,  supra; 
Railroad  Co.  v.  Moore,  94  Va.  493,  27  S.  E. 
70,  37  L.  R.  A.  268;  Nichol  v.  Railroad  Co., 
supra;  Clark  v.  Fehlhaber,  106  Va.  803,  56 
S.  E.  817,  13  L.  B.  A.  (N.  8.)  442;  Hargrave 
V.  Land  Co.,  lU  Va.  84,  68  S.  B.  278,  Ann. 
Cas.  1912A,  151;  2  Sherm.  &  Redf.  Neg.  { 
485d;  3  Sherm.  &  Redf.  Neg.  {§  704,  706;  3 
Elliott  on  Railroads,  f  1249.  Here  the  child 
had  the  legal  right  to  be  at  the  place  It  was 
when  the  injury  occurred.  Having  that  right, 
defendant  owed  her  a  higher  degree  of  duty 
than  it  would  had  she  been  a  trespasser  or 
bare  licensee. 

[4]  Was  it  negligence  to  permit  the  "buck 
jimmy"  to  remain  In  the  condition  and  posi- 


tion occupied  by  it  at  the  time  of  the  injury? 
The  degree  of  the  incline  in  the  track  does  not 
appear  from  the  evidence.  Evidently  there 
was  soiue.  Otherwise,  the  car  would  not 
have  moved,  except  by  the  application  of 
some  external  force.  That  any  act  of  the 
child  did  or  could  have  caused  any  change  in 
its  position,  whether  the  car  was  or  was  not 
standing  on  an  incline,  seems  reasonably  ob- 
vious. Presumably,  she  was  not  of  sufficient 
strength  to  cause  it  to  move,  even  if  she  had 
attempted  to  do  so,  of  wlilch  attempt  there  is 
not  the  slightest  proot  So  we  are  forced  to 
the  conclusion  that  the  movement  was  induc- 
ed by  the  track  grade  and  the  car's  weight 
thereon.  Why  it  had  not  previously  changed 
its  position  is  unexplained,  and  x>erhaps  un- 
explainable.  But,  in  any  event,  defendant 
knew,  either  as  a  fact  or  as  a  legal  inference, 
that  there  were  children  who  occupied  other 
houses  belonging  to  it  near  the  place  where 
its  employes  left  the  car  on  the  track  when 
they  quit  work  that  evening,  and  who  might 
be  injured  if  the  car  moved  down  the  grade; 
the  probability  of  injury  depending  to  some 
extent  on  the  grade.  With  this  knowledge 
possessed  by  defendant,  or  available  to  it, 
warranting  knowledge  in  fact,  it  cannot  with 
reason  be  said  no  duty  devolved  on  it  to 
anchor  the  car,  by  brake  or  block,  in  order  to 
prevent  Injury  to  persons,  whether  infants 
or  adults,  who,  with  its  acquiescence  or  upon 
its  invitation,  were  frequently  using  either  its 
track  or  a  walkway  in  close  proximity  there- 
to. See  CosteUo  v.  Railroad  Co.,  65  Barb.  (N. 
Y.)  92;  Shelby  v.  Railway  Co.,  85  Ky.  224, 
3  S.  W.  157 ;  Railroad  Co.  v.  Kirk,  90  Pa.  15 ; 
Lange  v.  Railway  Co.,  115  Mo.  App.  682,  91 
S.  W.  989;  Smith  v.  Railroad  Co.,  25  Kan. 
738.  If,  as  held  in  Railway  Co.  v.  Hundt,  140 
IlL  626,  30  N.  E.  458,  the  putting  of  a  freight 
car  in  motion  at  a  place  where  men  are 
known  to  be  or  may  be  passing,  without  a 
brakeman  upon  it,  and  without  other  means 
of  controlling  its  momentum,  is  evidence  tend- 
ing to  prove  negligence,  why  may  not  this  be 
said  of  like  evidence  which  shows  defendant 
permitted  the  car  to  remain  on  an  incline 
without  any  attempt  to  fasten  it  by  brakes  or 
otherwise?  Whether  such  acts  are  sufficient 
to  establish  negligence  to  the  satisfaction  of 
the  jury  is  ordinarily  a  question  for  Its  deter- 
mination. RaUway  v.  Hundt,  140  IlL  625,  30 
N.  E.  458;  Railway  Co.  v.  Stutte,  144  Fed. 
948,  76  C.  C.  A.  588;  Railroad  Co.  v.  Kirk, 
supra.  But  It  is  expressly  held  in  Brown  v. 
Railroad  Co.,  8  Bob.  (La.)  45,  that  defendant 
was  negligent  in  leaving  a  car  standing,  with- 
out chain  or  block,  on  an  incline  constructed 
in  a  highway,  from  which  a  strong  wind  put 
the  car  in  motion,  whereby  it  Inflicted  injury 
on  plaintiff.  The  fact  that  a  diligent  search 
by  court  and  counsel  reveals  few  cases  where- 
in was  involved  the  negligence  here  imputed 
affords  reasonable  ground  for  the  assumption 
that  employes  of  r&llroads  generally,  if  not 
universally,  secure  by  some  method  all  cars 
left  standing  and  not  In  actual  use  or  opera- 
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tlon.  Such  Becnrity  la  in  some  states  requir- 
ed by  statute  or  by  a  role  of  the  operating 
company. 

For  the  reasons  stated,  we  think  the  trial 
court  erred  In  directing  a  verdict  for  defend- 
ant. Its  judgment  will  therefore  be  reversed, 
the  verdict  set  aside,  and  a  new  trial 
awarded. 


<74  W.  Va.  (ttS) 

STATE  V.  MICHAEL. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jane  30,  1914.) 

(ByUalHu  hy  the  Court) 

1.  HoiocioK  ({  840*)  — iRSTBPcnoKS— Sklf- 
Detensi. 

An  instmctlon,  riven  at  the  instance  of  the 
state,  in  the  trial  of  an  indictment  for  murder, 
where  the  accused  admits  the  homicide  and 
seeks  to  justify  it  on  the  ground  of  self-de- 
fense, wliich  ezdndes  from  the  condderation  of 
the  jniy  extenuating  drcomstances  showing 
want  of  malice,  and  which,  in  effect  tells  the 
jury  that  they  should  find  the  accused  guilty  of 
murder  in  the  second  degree,  unless  uiey  be- 
lieve he  had  cause  to  believe,  and  £d  bdieve, 
that  it  was  necessary  to  kill  deceased  in  order 
to  save  his  own  life  or  liimself  from  great  bodi- 
ly harm,  is  prejudidal  error,  and  calls  for  the 
reversal  of  a  judgment  based  on  a  verdict  of 
second  degree  murder. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  716-717,  720;   Dec.  Dig.  {  340. •] 

2.  HoHiciDX  (i  38*)— MuBDXB— Heat  or  Pas- 
sion. 

A  person  who  has  been  struck,  by  some 
person  unknowif  to  him,  a  violent  blow  on  the 
head  with  a  stone  weighing  about  a  pound  and 
a  quarter,  hurled  at  him  while  standing  on  the 
steps  of  a  railroad  train,  jnst  as  the  train  is 
pulling  out  from  the  station  where  a  number  of 
people  have  gathered  in  the  nighttime,  and  who 
immediately  thereafter  draws  his  pistcM  and  fires 
at,  and  kills,  one  of  two  persons  standing  a  lit- 
tle apart  from  the  crowd,  who  he  supposed  was 
the  person  that  threw  the  stone,  and  who  he 
believes  is  in  the  act  of  hurling  another  at 
him,  la  not  guilty  of  murder.  Killing  under  such 
circumstances  u  done  in  the  heat  of  passion, 
suddenly  aroused  by  sufficient  provocation,  and 
is  without  maUce. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  6&-61:  Dec.  Dig.  {  39.*] 

Error  to  Circuit  Court,  Greenbrier  County. 

L.  J.  Michael  was  convicted  of  murder  in 
the  second  degree,  and  brings  error.  Re- 
versed and  remanded. 

8.  C.  Burdett,  of  Charleston,  and  Henry 
Oilmer,  of  Lewisburg,  for  plaintiff  in  error. 
A.  A.  Lilly,  Atty.  Gen.,  John  B.  Morrison  and 
J.  H  Brown,  Asst  Attya  Gen.,  for  the  State. 

WILLIAMS,  J.  L  J.  Michael  was  convict- 
ed of  murder  in  the  second  degree  and  sen- 
tenced to  confinement  in  the  penitentiary  for 
six  years,  and  brings  error.  The  principal  er- 
rors assigned  are  the  giving  of  instructions 
Noe.  1,  2,  4,  and  5  on  behalf  of  the  state,  and 
the  refusal  of  the  court  to  set  aside  the  ver- 
dict and  grant  the  defendant  a  new  trial. 

Defendant  was  convicted  of  murdering  one 
John  Miller  on  the  night  of  January  IB,  1913, 
at  Eskdale,   Kanawha   county,    by   shooting 


him.  He  admitted  the  killing,  and  sought  to 
justify  it  on  the  ground  of  self-defense.  Ebk- 
dale  is  a  mining  town  on  Cabin  creek  in' 
Kanawha  county,  within  the  territory  embrac- 
ed in  the  Governor's  proclamation  of  martial- 
law  which  was  declared'  on  or  about  the  Btta 
day  of  November,  1912.  At  the  time  the  kill- 
ing occurred, the  state  national  guards  had 
been  withdrawn  from  the  territory,  but  It  ap- 
pears that  the  Governor's  proclamation  was 
still  In  force.  One  of  the  chief  causes  of 
complaint  by  the  striking  miners  against  the 
operators  was  the  maintenance  by  the  latter 
of  what  were  known  as  "Baldwin-Felts 
Guards"  or  detectives,  and  after  the  with- 
drawal of  the  state  troops  certain  members 
of  the  state  national  guards  were  employed 
by  the  operators  in  place  of  the  Baldwin- 
Felts  guards  to  keep  watch  over  their  proper- 
ty. Among  those  thus  selected  and  employ- 
ed was  the  defendant,  who  was  a  member  of 
Company  I  of  Fairmont,  W.  Va.  He  claimed 
to  be  acting  under  MaJ.  J.  B.  Payne,  a  deputy 
sheriff  of  Kanawha  county,  who  had  charge 
of  the  guards  on  Cabin  creek.  On  the  evening 
of  the  homicide  Major  Payne  and  defendant 
were  on  the  Chesapeake  &  Ohio  Railway  train 
going  up  the  branch  line  from  Cabin  Creek 
Junction.  On  the  way  up  a  colored  man  by 
the  name  of  Dan  Chain,  otherwise  known  as 
"Few  Clothes,"  was  on  the  train  returning 
from  the  penitentiary.  He  was  in  the 
ladies'  coach,  intoxicated,  and  was  using  loud 
and  boisterous  language.  Defendant  asked 
him  to  leave  the  ladies'  coach  and  go  into  the 
smoker,  and  he  refused  to  do  so,  and  defend- 
ant says  he  then  took  hold  of  bim  and  re- 
moved him  to  the  smoker.  When  the  train 
arrived  at  a  little  station  called  Cane  Fork, 
a  half  mile  below  Bskdale,  there  was  some 
trouble  with  the  engine,  which  delayed  the 
train  for  about  half  an  hour.  Before  the 
train  pulled  out  Dan  Chain  got  off  and  walk- 
ed on  in  advance  of  It  toward  EiSkdale. 
When  the  train  arrived  at  Eskdale  it  was 
dark,  but  the  electric  lights  were  shining.  A 
large  crowd  of  people,  variously  estimated 
from  75  to  ISO  persons,  had  congregated  at 
the  little  station.  Defendant  testifies  that 
it  was  rumored  that  stones  had  been  hurled 
through  the  windows  of  the  coaches  at  this 
place ;  that  on  the  night  before  a  stone  had 
been  thrown  into  the  coach  and  hit  a  man, 
whose  name  he  did  not  know,  and  hurt  him 
very  badly.  This  fact  Is  also  testified  to 
by  Maj.  Payne,  and  it  is  not  denied.  On  ac- 
count of  these  rumors  and  the  Dan  Chain  in- 
cident which  had  just  occurred,  and  suppos- 
ing that  he  had  reached  Eskdale  before  the 
train  arrived,  defendant  and  Maj.  Payne  both 
say  they  were  anticipating  that  the  train 
might  again  be  stoned,  and  when  the  train 
stopped  they  got  off  and  walked  along  on  the 
platform  the  length  of  a  coach,  between  the 
train  and  the  crowd  that  had  congregated, 
thinking  that  their  presence  might  prevent  a 
recurrence  of  any  violence.    Defendant  says 
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ttat,  as  be  stepped  from  tbe  ooacb  onto  the 
platform,  be  beard  some  one  remark,  "l%ere 
la  tbe  8on-of-a-bltch  with  tbe  yellow  legglns 
on;"  tbat  he  was  the  only  one  present  who 
wore  yellow  legglns,  and  knew  that  the  jre- 
mark  was  Intended  to  apply  to  blm,  though 
he  says  he  did  not  know  who  made  It  He 
further  says  that,  as  tbe  train  started  to  pnll 
out  from  Eskdale  Maj.  Payne  caught  the 
railing  at  the  rear  end  of  the  smoking  car  and 
got  on  the  platform,  and  he  caught  the  front 
end  of  the  first  day  coach  and  got  on  tbe 
step,  and  as  he  did  so  be  turned  his  head  to 
watch  two  persons  whom  he  says  be  observed 
standing  a  little  apart  from- tbe  crowd,  and 
who  looked  to  him  suspldons.  He  says,  quot- 
ing bis  testimony: 

"A*  long  as  I  faced  them,  they  just  looked  at 
me;  when  I  started  to  tarn  my  head,  I  saw  the 
motion  of  an  arm.  Q.  From  whom?  A.  From 
one  of  these  two  men;  but  it  was  too  late  to 
prevent  myself  being  hit  with  a  rock,  which  is 
nsed  as  ballast,  and  which  weighed  a  pound  and 
a  quarter  or  about  a  pound  and  a  quarter,  and 
was  stunned  very  badly,  and  when  I  looked 
around  I  saw  this  colored  fellow,  whose  name 
I  did  not  know  at  that  time,  in  this  position 
(witness  shows  Jury).  I  pulled  a  gun  from  my 
overcoat  pocket  and  braced  myself  to  quick  aim 
and  shot  him.  Q.  What  position  was  he  in? 
A.  In  this  position  (witness  shows  jury).  I 
didn't  see  mm  after  he  was  shot,  but,  as  I 
am  informed,  tbe  bullet  entered  on  this  side, 
above  this  egre,  and  came  out  back  here.  Q. 
What  did  yon  suppose  he  was  about  to  do?  A. 
I  supposed  he  was  about  to  throw  again,  and 
I  knew  I  was  not  in  a  position  to  escape  it.  Q. 
Had  yon  been  hit  at  that  time?  A.  I  bad  been 
hit  and  was  bleeding;  in  fact,  the  blood  w^ 
coming  down  over  my  face.  Q,  What  was  the 
effect  of  the  blow?  A.  The  effect  of  the  blow 
knocked  me,  and  some  one— I  think  it  was  the 
brakeman — canght  me  and  had  his  hand  on  me 
while  I  fired  the  shot  Q.  For  what  purpose 
did  he  catch  you?  A.  To  keep  me  from  falling 
from  the  train.  Q.  State  whether  you  were 
about  to  fall.  A.  I  don't  really  believe  I 
conld  have  kept  on  the  train  alone;  I  became 
very  weak  in  a  few  minutes;  the  wound  bled 
quite  a  bit  Q.  You  say  the  rock  thrown  was 
used  for  ballast?  A.  In  my  opinion.  Q.  Where 
did  yon  see  the  rock  after  you  were  hit?  A. 
Mr.   B.  B.  Rousse  picked  the   rock   from   the 

Slatform  of  the  train.  Q.  Did  you  see  it  fall? 
L.  I  heard  it  fall,  but  I  didn't  pick  it  up  at 
'  the  time.  Q.  Did  you  see  the  rock  after  it  fell 
to  the  floor  of  tbe  platform?  A.  No,  sir;  I 
heard  the  rock  fall,  but  I  didn't  look  to  see." 

Tbe  stone  with  which  defendant  was  bit 
was  identified  and  exhibited  to  the  Jury.  It 
was  a  piece  of  slag,  used  as  ballast  on  tbe 
railroad,  nearly  square;  very  sharp  on  tbe 
edges  and  weighed  about  a  pound  and  a 
quarter.  That  defendant  was  hit  on  tbe 
bead  and  badly  hurt,  with  the  stone  thrown 
by  some  one  standing  In,  or  near,  the  crowd, 
was  clearly  proven  and  not  denied.  Tbe 
stone  cut  Oirough  a  Derby  bat  and  through 
tbe  Bcalp  to  tb'e  skull.  Dr.  McMllUon  of 
Charleston,  who  dressed  the  wound  that 
night,  after  the  defendant  was  brought  to 
Charleston,  testifies  that  be  "found  an  in- 
cised wound  penetrating  tbe  scalp  and  tbe 
lining  of  the  skull,  extending  Into  the  plate  of 
tbe  Bkall."  He  says  be  made  a  very  careful 
examination  and  cleansed  the  wound  of  in- 
fectious matter  and  dressed  and  closed  It  up. 


As  to  tbe  character  of  tbe  wonnd  there  Is 
some  confilct  of  testimony. .  Dr.  Ia  M.  Camp- 
bell, a  witness  for  th'e  state,  testifies  tbat  be 
examined  it  about  a  half  boor  after  it  wa» 
inflicted,  and  regarded  it  as  a  slight  wound. 
He  says  it  was  superficial  and  did  not  reach 
tbe  skull.  But  It  appears  that  his  examina- 
tion of  it  was  likewise  superficial.  On  cross- 
examination  he  stated  that  he  regarded  a 
serious  wound  one  tbat  endangered  Ufe,  anA 
admitted  tbat  a  man  might  get  a  very  bard 
blow  and  not  receive  a  wound  tbat  be  regard- 
ed as  serious.  He  admitted  tbat  If  Dr.  Mc- 
MllUon stated  tbat  be  bad  made  a  careful 
examination  of  tbe  wound,  and  concluded 
that  it  did  go  to  the  skull,  he  would  have  nc 
reason  to  doubt  bis  diagnosis.  If  he  had 
made  a  careful  diagnosis  himself  be  would 
not  likely  have  made  such  admission. 

Defendant  was  asked  why  he  fired  tbe 
shot,  and  answered  as  follows: 

"I  fired  that  shot  because  I  was  positive  that 
I  could  not  get  out  of  the  way  of  a  stone  com- 
ing at  that  rate  that  the  other  one  had  come, 
and  I  felt  my  life  was  worth  just  as  much  as 
his,  and  if  I  could  I  would  rather  take  bis  than 
lose  mine,  under  the  circumstances.  I  felt  that 
was  what  it  would  be." 

There  Is  also  conflict  In  the  evidence  as  to 
whether  deceased  had  his  arm  drawn,  as  If 
to  throw  a  stone.  Witness  D.  W.  WilUams, 
mayor  of  Eskdale,  says,  when  deceased  was 
shot  he  fell  on  his  back  and  had  bis  hands  In 
his  front  pockets.  This  witness  arrested  de- 
fendant on  tbe  train  Immediately  after  tbe 
shooting,  the  train  having  been  stopped,  and 
he  further  says,  quoting  his  language: 

"He  [defendant]  seemed  to  be  in  a  ratber 
stupor;  and  seemed  to  be  under  the  influence  of 
whisky." 

He  found  on  the  person  of  defendant  a 
pint  botUe  half  full  of  whisky.  But  Dr. 
Campbell,  another  state  witness,  says,  when 
asked  whether  defendant  was  sober  or  in- 
toxicated, that  so  far  as  he  could  Judge  be 
was  "normal,"  by  which  we  suppose  be 
meant  he  was  sober;  it  not  appearing  tbat 
defendant  was  in  the  habit  of  becoming  in- 
toxicated. Defendant  himself  states  tbat  be 
bad  not  taken  a  drink ;  tbat  a  trleai  of  bis, 
Wilson,  asked  him  at  Cabin  Creek  Junction 
on  tbe  way  up  to  take  a  drink  with  blm,  and 
he  declined,  and  thereupon  he  gave  defend- 
ant the  bottle  and  told  him  to  take  it  wltb 
blm. 

[1]  We  have  thus  briefly  narrated  tbe  ma- 
terial facts  and  circumstances  attending  tbe 
commission  of  tbe  homicide  In  order  that  It 
may  be  seen  whether  or  not  the  Instructions 
complained  of  are  properly  applicable  there- 
to. Tbe  first  instruction  ]given  for  the  state, 
and  complained  of,  reads  as  follows: 

"The  court  instructs  the  jury  that  a  man  is 
presumed  to  intend  tbat  which  he  does,  or  which 
18  the  immediate  or  necessary  consequence  of 
his  act^  and  if  tbe  jury  believe  from  the  evi- 
dence m  this  case  that  the  defendant,  L.  J. 
Michael,  with  a  deadly  weapon  in  his  posses- 
sion shot  and  killed  one  John  Miller  as  alleged 
in  the  indictment  in  this  case,  then  the  said  L. 
J.  Michael  is  presumed  to  be  guilty  of  murder 
in  the  second  degree,  and  you  should  so  find. 
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onleM  you  fnrtber  believe  from  the  evidence 
that  at  the  time  the  defendant  shot  and  killed 
the  deceased  be,  the  said  h.  3.  Michael,  had 
reasonable  ground  to  believe,  and  did  believe, 
that  he  vas  in  danger  of  his  life  or  great  bod- 
ily harm,  at  the  hands  «f  the  deceaaed,  and 
that  he  shot  the  said  John  Miller  to  save  his 
own  life  or  to  protect  himself  from  great  bodily 
harm  at  the  hands  of  the  said  John  Miller,  or 
that  he  shot  the  said  John  Miller  in  an  effort 
t»  shoot  some  person  in  close  proximity  to  said 
Miller,  whom  he,  the  defendant,  had  reasonable 

Bound  to  believe  and  did  believe  was  about  to 
II  him  or  inflict  great  bodily  harm  apon  him, 
and  that  rach  shot  was  fired  to  save  his  own 
life '  or  to  protect  the  same  from  great  bodily 
harm  then  imminent." 

[2]  It  is  likslsted  that  thlB  instruction  Is 
erroneous:  (1)  Because  ft  does  not  inform 
tbe  Jury  that  the  presumption  of  murder  In 
the  second  degree  may  be  rebutted  by  proof 
of  extenuating  drcumstances ;  and  (2)  because 
It  told  tbe  Jury,  in  effect,  that  if  they  did 
not  believe  defendant  bad  made  out  a  case 
of  self-defense  they  could  not  find  him  guilty 
of  any  lower  grade  of  homldde  than  murder, 
and  were  bound  to  find  him  guilty  of  murder 
In  the  second  degree.  Tbe  objection  to  tbe 
instruction  Is  well  taken.  It  does  In  fact  de- 
prive defendant  of  the  benefit  of  all  extenuat- 
ing facts  and  circumstances  attending  the 
homldde  which  tended  to  reduce  It  to  a  low- 
er degree  of  crime  than  murder.  The  Jury 
may  not  have  believed  that  the  killing  was 
Justified,  they  may  not  haVe  thought  the 
facts  warranted  defendant  In  killing  deceas- 
ed in  order  to  preserve  his  own  Itfe  or  save 
himself  from  great  bodily  harm.  Yet  he 
may  not  have  been  Justified,  and  still  not 
guilty  of  murder,  if  extenuating  circum- 
stances exist  Defendant  had  Just  received 
a  violent  blow  on  the  head  from  a  stone 
thrown  by  some  unknown  person.  Was  this 
not  sufficient  provocation  to  arouse  his  pas- 
sion and  Indte  him  to  sudden  action?  If 
such  an  assault  did  not  amount  to  great  prov- 
ocation it  Is  difficult  to  imagine  what  kind 
of  an  assault  would  be  sufficient.  If  a  man 
kills  another  In  the  heat  of  passion,  sudden- 
ly aroused,  upon  great  provocation,  before 
he  has  time  to  deliberate,  he  may  be  guilty 
of  manslaughter,  but  he  Is  not  guilty  of  mur- 
der, l>ecause  the  crime  lacks  malice,  which  is 
an  Indispensable  element  of  murder.  That 
defendant  shot  and  killed  deceased  Intention- 
ally la  admitted.  The  act  was  therefore  will- 
ful, and  It  may  have  been  unlawful,  but  there 
Is  no  evidence  of  malice.  Malice  Is  usually 
Inferred  from  the  act  of  killing  by  the  use  of 
a  deadly  weapon,  but  the  act  must  be  view- 
ed In  the  light  of  all  the  attending  facts 
and  drcumstances.  Speaking  of  homldde 
committed  In  the  heat  of  passion,  Wharton 
says: 

"The  law,  kindly  appreciating  the  infirmities 
of  human  nature,  extenuates  the  offense  com- 
mitted, and  mercifully  hesitates  to  put  on  tbe 
same  footing  of  guilt  the  cool,  deliberate  act 
and  the  result  of  hasty  passion."  Wharton  on 
Homicide,  f  6. 

It  was  the  duty  of  the  Jury  to  follow  the 
Instructions  of  the  court  (State  v.  Dickey,  48 


W.  Va.  825,  ST  S.  B.  685),  and  doing  so 
In  tUs  case  tliey  were  bound,  eltker  to  find 
defendant  guilty  of  murder  In  the  second 
degree,  or  acquit  hfan.  They  coald  not  have 
found  him  guilty  of  voluntary  manslaughter 
without  violating  the  Instruction.  Notwith- 
standing Justification  was  the  only  defense 
relied  on,  defendant  was  nevertheless  en- 
titled to  the  benefit  of  any  facts  and  drcum- 
stances proves  In  the  case,  either  by  tbe  state 
or  by  his  own  witnesses,  which  tended  to  re- 
duce tlM  crime  below  murder.  Manslanghter 
usually  grows  out  of  personal  quarrels  and 
combats,  but  It  Is  not  conflned  to  such  cases. 
Any  unlawful  and  intentional  killing,  even 
by  the  use  of  a  deadly  weapon,  Whrn  the 
passion  of  the  slayer  Is  suddenly  aroused  up- 
on some  great  provocation,  Is  voluntary  man- 
slaughter, and  net  murder.  Killing  under 
sndi  conditions  lacks  malice.  Malice  is  a 
wiill^nown  legal  term,  but  one  not  easy  to 
define  In  the  abstract  But  says  Black- 
stone,  4  Commentaries,  198,  It  "is  the  grand 
criterion  which  now  distinguishes  murder 
from  other  killing."  Jedge  Ivomax  says  in 
his  opinion  In  McWhlifs  Case,  3  Grafc  (Va;) 
at  page  605,  46  Am.  Dee.  186: 

"The  difference  between  the  crimes  of  mur- 
der and  manslaughter  eoneisti  in  this:  That 
manslaughter  (where  voluntary),  arises  from 
tbe  sudden  heat  of  the  passions;  murder  from 
the  wickedness  of  the  heart" 

This  court  said,  In  State  v.  Douglass,  28 
W.  Va.  287,  malice  shows  a  "heart  regardless 
of  social  duty  and  fatally  bent  on  mischief." 
Every  unjustifiable  and  unlawful  killing  Is 
not  necessarily  mtarder.  If  one  kill  another 
In  resisting  an  unlawful  arrest  even  though 
he  may  not  apprehend  ajiy  great  bodily  harm, 
he  Is  not  guilty  of  murder,  but  manslaughter. 

"In  a  prosecution  for  murder,  where  the  ev- 
idence was  directly  conflicting  as  to  the  provo- 
cation of  defendant  and  the  manner  in  which 
deceased  was  killed  by  him,  it  was  r«<»^rsible 
error  to  confine  the  jury  to  a  verdict  as  to  mur- 
der."   Johnson  v.  State,  T5  Miss.  635,  23  South. 

And  in  a  later  case,  May  v.  State,  89  Miss. 
291,  42  South.  164,  the  same  court  held  that: 

"Where,  in  a  prosecution  for  homicide,  the 
evidence  did  not  warrant  a  conviction  tor  a 
higher  ofFense  than  manslaughter,  it  was  en&c 
to  omit  to  charge  on  manslaaghter,  though  no 
such  instruction  was  requested." 

See,  also,  Bonner  v.  State,  28  lex.  App. 
223,  15  S.  W.  821. 

"An  instruction  that  if  defendant  unlawfully 
shot  deceased  with  a  deadly  weapon  as  alleged, 
and  thereby  killed  him,  as  charged  in  the  in- 
dictment, the  jury  should'  find  him  guilty  of 
murder  in  the  second  degree  was  objectionaU<e 
for  failure  to  require  that  the  Idlling  must  be 
on  malice  or  implied  malice  aforethought." 
Clark  V.  State,  51  Tex.  Cr.  B.  519,  102  S.  W. 
1136. 

In  Mize  V.  State,  185  Ga.  291,  68  S.  B.  173, 
the  Supreme  Court  of  Georgia  held  In  a  case 
of  homldde,  where  the  facts  and  drcumstanc- 
es attending  tbe  killing  were  such'  as  to  war- 
rant a  finding  of  voluntary  manslaughter, 
that  It  was  error  In  tbe  conrt  not  to  charge 
the  Jury  upon  the  law  of  voluntary  man- 
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slaughter.  In  State  v.  Taylor,  B7  W.  Va.  228, 
tSO  S.  E.  247,  this  court  held  that  an  Instruc- 
tion which  was  so  framed  as  to  exclude  a 
verdict  of  manslaughter,  where  there  were 
circumstanceB  tending  to  show  that  the  crime 
was  committed  In  hot  blood,  was  erroneous. 
It  also  held  in  State  t.  Cllfrord,  59  W.  Va.  1, 
62  S.  E.  981,  that  malice  Is  a  question  to  be 
determined  by  the  Jury  npon  the  evidence, 
but  that  the  court  should  deterndne  whether 
or  not  any  evidence  existed  to  sustain  tbe 
Jury's  finding.  The  court  may  deteisnine  this 
question  either  in  passing  upon  Instructions 
or  upon  a  motion  to  set  aside  the  verdict. 
See,  also.  State  v.  Hertzog,  55  W.  Va.  74,  46 
S.  E.  792. 

It  Is  argued  that  the  court  properly  in- 
structed the  Jury  on  the  various  degrees  of 
homicide,  at  the  request  of  defendant  But 
this  does  not  cure  the  error  in  the  state's  in- 
.structlon,  which  is  in  effect  binding.  A  bad 
instruction  Is  not  cured  by  a  good  one,  and 
will  be  presumed  to  have  prejudiced  the  par- 
ty complaining.  IfcKelvey  v.  C.  &  O.  Ry. 
Co.,  85  W.  Va.  600,  14  S.  B.  261 ;  Parkersbnrg 
Indnstrlal  Ck>.  v.  Schultz,  43  W.  Va.  470,  and 
cases  cited  in  opinion  of  Judge  Brannon  at 
page  482,  27  S.  E.  255. 

The  state's  instruction  No.  2  is  also  com- 
plained of.    It  reads  as  follows: 

"The  court  instructs  the  jury  that  the  de- 
fendant cannot  rely,  by  way  of  justifiable  self- 
defense,  on  any  acts  done  or  threatening  mo- 
tions made  by  a  person  other  than  John  Miller, 
unless  the  defendant  has  further  shown  by  the 
evidence  to  the  satisfaction  of  the  jury  that  he 
fired  at  such  other  person,  and  not  at  John  Mil- 
ler." 

This  instruction  does  not  submit  to  the 
consideration  of  the  Jury  defendant's  testi- 
mony tending  to  prove  that  deceased  and  the 
person  standing  near  him  were  acting  in  con- 
cert. If  defendant  believed  they  were  so  act- 
ing, having  been  already  hit  with  a  stone,  be 
wonld  naturally  have  thought  that  both  were 
armed  with  stones  and  ready  to  barl  them  at 
him;  and,  while  the  Jury  may  not  have 
thought  he  was  Justified  in  shooting  at  either 
of  them,  he  would  not  have  been  guilty  of 
murder  in  killing  either  one  of  the  two,  but 
only  guilty  of  manslaughter.  If  they  were  In 
fact  acting  in  concert,  and  of  this  the  Jury 
had  to  be  the  Judge,  then  the  act  of  one  was 
the  act  of  both. 

The  state's  instruction  No.  4  correctly  pro- 
ponnds  the  law.  The  burden  was  npon  de- 
fendant to  prove  that  the  killing  was  in  self- 
defense.  The  instruction  says  he  must  prove 
ft  "to  the  satisfaction  of  the  jury."  Although 
the  terms  usually  employed  In  SQch  instruc- 
tions are,  "by  a  preponderance  of  the  evi- 
dence," there  is  no  substantial  difference  in 
the  meaning  of  those  terms ;  a  preponderance 
of  evidence  would  certainly  satisfy,  or  ought 
to  satisfy,  the  Jury. 

We  do  not  perceive  any  prejudice  to  de- 
fendant in  the  giving  of  state's  instructioh 
No.  5,  which  told  the  Jury  that  there  was  no 


evidence  in  the  case  to  show  that  the  defend- 
ant was  a  legally  deputized  officer  of  the  law 
at  the  time  of  the  killing.  His  own  testi- 
mony tended  to  prove  that  he  was  acting  un- 
der MaJ.  Payne,  a  deputy  sheriff  of  Kanawha 
county;  but,  whether  defendant  was  or  was 
not  a  deputized  ofi3cer,  it  could  not  Iiave  af- 
fected the  merits  of  the  case. 

For  the  reasons  herein  given  for  holding  it 
error  to  give  the  state's  Instruction  No.  1,  it 
was  also  error  to  refuse  to  set  aside  the  ver- 
dict and  grant  defendant  a  new  triaL  There 
is  not  sufficient  evidence  in  the  case  from 
which  the  Jury  could  infer  malice. 

The  Judgment  is  reversed,  the  verdict  set 
aside,  and  a  new  trial  awarded. 

ROBINSON,  J.,  concurs  in  the  result  only, 
and  reserves  the  right  to  file  a  written  opin- 
ion. 

ROBINSON,  3.  Because  of  the  binding 
character  of  the  first  instruction  for  the 
State,  on  the  limited  purview  of  the  case 
which  it  sets  forth,  it  may  have  been  preju- 
dicial to  the  accused ;  and  for  this  reason 
alone  I  concur  in  the  award  of  a  new  trial, 
but  not  in  the  second  point  of  the  syllabus 
and  the  opinion  of  the  court  whqrein  the 
same  go  further.  Particularly  out  of  place, 
in  my  humble  judgment,  is  the  expression  of 
opinion  that  the  homicide  was  committed 
without  malice.  Surely  that  Is  a  matter 
which  should  be  left  to  the  determination  of 
a  jury.  On  the  conflicting  facts  and  circum- 
stances a  Jury  should  say  whether  there  was 
heat  of  passion  or  other  thing  which  would 
reduce  the  killing  to  manslaughter. 

'°°°°°°"  (71  W.  Va.  563) 

LA  BELLE  IRON  WORKS  v.  QUARTER 

SAVINGS  BANK    et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  23,  1914.) 

(SvttabuM  hv  (^  Court.) 

1.  INDEUNITT     ({    16»)— DBOLABATION— SUFFI- 

OISNCT. 

The  declaration  on  a  bond  of  indemnifcjr 
given  a  corporation  issuing  a  duplicate  certifi- 
cate of  stock  in  lieu  of  one  alleged  to  have  been 
lost,  pursuant  to  section  38,  chapter  63,  serial 
section  2871,  Code  1913,  held  good  on  demur- 
rer. 

EEd.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  {}  36-40,  42-47;  Dec.  Dig.  {  15.*] 

2.  Corporations  (S  130*)— Tbust  Relation 
TO  Stookholdebs— Thanbfebs  and  Rbois- 

TBATIOK  OF  STOCK. 

A  corporation  ia  trustee  for  its  stockhold- 
ers, and  is  bound  to  protect  their  interests,  as 
well  in  respect  to  transfers  and  registrations  of 
its  stock,  as  in  all  other  matters  pertaining  to 
the  business  intrusted  to  It 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  S§  488,  489 ;  Dec.  Dig.  f  130.*] 

3.  CoBPOBATiONS   «    109*)— Stock— IssuA.NCE 

OF     DUPLICATB     CEBTIFIOATE   —    INDEUMTT 

Bond. 

In  case  of  loss  of  an  original  certificate  of 
stock  a  corporation  by  the  common  law,  and 
now  by  virtue  of  the  statute,  may  be  compelled, 
on  terms  of  being  secured  by  bond  against  loss. 
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to  isBoe  to  the  owner  of  tbe  stock  a  duplicate 
certificate,  but  not  without  incurring  liability 
to  a  bona  fide  holder  for  value  of  the  original 
certificate  not  lost,  and  also  to  an  innocent 
holder  after  transfer  of  a  certiiBcate  based  on 
such  duplicate  certificate;  but  in  either  case 
the  bond  of  indemnity  taken  protects  it  against 
loss  from  any  source  growing  out  of  the  issu- 
ance of  such  duplicate  certificate. 

[E!d.  Note.— For  other  cases,  see  Corporations, 
Gent.  Dig.  {  462;  Dec.  Dig.  {  109.*] 

4.  Princtpal  and  Sirerrr  (§  20*)— Aoixon  on 

Bond — Defense. 

To  be  binding  on  a  surety  a  bond  ot  in- 
demnity purporting  to  be  the  bond  of  both  prin- 
cipal and  surety  must  be  signed  by  tbe  prin- 
cipal, or  be  executed  on  his  behalf  by  some  one 
duly  authorized,  or  the  unauthorized  act  be  sub- 
sequently ratified,  or  tbe  principal  be  bound  in- 
dependently of  the  bond  for  breaches  thereof, 
niuess  the  snrety  has  otherwise  agreed  to  be 
bound  thereby,  or  by  his  act  he  has  estopped 
himself  from  denying  his  liability,  and  pleas  of 
non  est  factum  by  uie  surety  setting  up  Want 
of  such  proper  execution  of  the  bond  oy  the 
principal,  and  bis  non-liability  thereon,  or  for 
breaches  thereof,  constitute  a  good  defense. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §§  39-42;  Dec.  Dig.  §  20.*] 

6.  Pbincipal  and   StJBETY  (8  20*)— Bond  — 
Liability  or  Sueety— Agency. 

If  such  bond  on  its  face  purports  to  be  the 
bond  of  principal  and  surety,  and  to  be  executed 
on  behalf  of  the  principal  by  an  agent,  it  is  the 
duty  of  the  obligee  in  tbe  bond  to  know  the  au- 
thority of  the  agent,  and  if  such  agent  is  not  so 
authorized  and  the  obligee  accept  the  bond,  the 
surety  will  not  be  bound  thereby,  though  he 
may  know  that  ^e  bond  has  been  so  executed 
on  behalf  of  the  principal,  and  have  reasonable 
cause  to  know  the  agent  s  want  of  authority, 
nor  will  he  be  thereby  deprived  of  his  right  to 
set  up  such  want  of  authority  by  way  of  de- 
fense. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {§  3&-12 ;    Dec.  Dig.  {  20.*] 

6.  Pbincipax,  and  Agknt  (§  170*)  —  Unau- 
thorized Acts— Ratification. 

If  the  principal  named  in  such  bond  would 
escape  responsibility  for  the  unauthorized  act 
of  bis  agent  in  signing  and  executing  the  bond 
on  his  behalf  he  must  promptly  repudiate  the 
same  before  the  rights  of  third  persons  inter- 
vene, else  he  will  be  held  to  have  ratified  tbe 
unauthorized  act,  and  be  estopped  to  deny  the 
agent's  authority. 

[Eld.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  |{  63S^^3;  Dec.  Dig.  { 
170.*] 

7.  Indemnity  (|  15*)— AonoN  on  Bond— Bvi- 
DBNCE— Declaration. 

Though  a  good  cause  of  action  on  such  in- 
demnity bond  be  presented  by  the  declaration 
the  corporation  plaintiff  mast  fail  if  its  evi- 
dence is  insufficient  to  support  tbe  material  al- 
legations on  which  right  of  recovery  on  the 
bond  depends. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  H  36-40,  42-47 ;  Dec.  Dig.  §  15.*] 

8.  Appeal  and   Error    (|  1175*)— Review- 
Trial  BY  CotJBT— Disposition  of  Cause. 

Where  a  jury  is  waived  and  a  case  is  sub- 
mitted to  the  trial  court  on  the  law  and  facts 
the  rule  in  this  court  is  to  treat  the  case  as 
npon  demurrer  to  the  evidence,  and  if  plaintiff's 
evidence  is  not  sufficient  to  support  the  findings 
and  judgment  below  in  his  favor  to  reverse  the 
judgment  and  enter  judgment  here  for  defend- 
ant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Elrror.  Cent  Dig.  H  4673-4587;  Dec  Dig.  g 
1175.''] 


9.  Appeal  and  Error   (§  1177*)— Trial  by 

CODBT. 

But  if  in  such  case  it  appears  that  the 
evidence  in  fact  or  probably  exists  by  which  a 
good  case  can  be  made  on  any  issue  on  which 
right  of  recovery  depends,  and  that  there  has 
been  omission  under  misapprehension  of  law  to 
adduce  such  evidence,  the  trial  court  should 
withhold  its  findings  and  judgment,  and  give  tbe 
party  in  default  reasonable  opportunity  to  sus- 
tain his  case;  and  if  this  has  not  been  done, 
the  judgment  below  will  be  reversed  on  writ  of 
error  and  a  new  trial  awarded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S§  4597-4604,  4606-4610; 
Dec.  Dig.  i  1177.*] 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  the  La  Belle  Iron  Works  against 
the  Quarter  Savings  Bank  and  others.  Judg- 
ment for  plaintiff,  and  the  defendant  United 
States  Fidelity  &  Guaranty  Company  brings 
error.    Reversed  and  remanded. 

Russell  &  Russell  and  Ritz,  Blackford, 
Bradshaw  &  Beans,  all  of  Wheeling,  for 
plaintiff  In  error.  John  J.  Conlff,  of  Wheel- 
ing, and  A.  C.  Lewis,  of  Chicago,  111.,  for 
defendant  in  error. 

MILLER,  P.  This  is  an  action  on  an 
indemnity  bond  purporting  to  have  been  ex- 
ecuted to  plaintiff  by  defendants.  Quarter 
Savings  Bank  and  White  &  White,  as  princi- 
pals, and  tbe  United  States  Fidelity  &  Guar- 
anty Company,  plaintiff  in  error,  as  surety, 
pursuant  to  section  3S,  chapter  53,  serial  sec- 
tion 2871,  Code  1913,  Indemnifying  plaintiff 
in  issuing  to  White  &  White  a  duplicate  cer- 
tificate for  50  shares  of  Its  capital  stock  then 
standing  on  its  books  in  their  names  and 
numbered  5022,  and  represented  aa  having 
been  lost  after  b61ng  pledged  by  them  to 
said  bank  as  collateral  security  for  a  loan. 

Said  section  of  the  statute  is  as  follows : 

"38.  When  a  person  to  whom  a  certificate  has 
been  issued,  alleges  it  to  have  been  lost,  he 
shall  file  in  the  office  of  the  corporation,  first, 
an  affidavit  setting  forth  the  time,  place  and 
circumstances  of  the  loss,  to  the  best  of  bis 
knowledge  and  belief;  second,  proof  of  bis  hav- 
ing advertised  the  same  in  a  newspaper  of  gen- 
eral circulation,  published  near  the  principal 
office  of  the  corporation,  once  a  week  for  four 
weeks;  and  third,  a  bond  to  the  corporation, 
with  one  or  more  sufficient  sureties,  conditioned 
to  indemnify  the  corporation  and  all  persons 
against  any  loaa  in  consequence  of  a  new  cer- 
tificate being  issued  in  lieu  of  the  former.  And 
thereupon  the  board  of  directors  shall  cause  to 
be  issued  to  him  a  new  certificate,  or  duplicate 
of  the  certificate  alleged  to  be  lost." 

The  bond  reciting  the  Issue  of  said  certifi- 
cate, the  reputed  loss  thereof  after  it  was 
so  pledged,  I9  the  penalty  of  ten  thousand 
dollars,  fs  conditioned  as  follows: 

"Now  the  condition  of  this  obligation  is  such, 
that  if  the  above  bounden  Quarter  Savings 
Bank  and  White  and  White,  their  heirs,  rep- 
resentatives, successors  or  assigns,  shall  and  do, 
from  time  to  time,  and  at  all  times  hereafter, 
well  and  suflBciently  indemnify  save  and  keep 
harmless  the  said  La  Belle  Iron  Works,  its  suc- 
cessors and  assigns  and  all  persons,  and  cor- 
porations, from  and  against  any  use  of  the  said 
certificate  of  stock  hereinbefore  particularly  de 
scribed,  and  from  and  against  all  claims,  de- 
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mandi,  costs  and  expenses  to  wUdi  the  said 
La  Bdle  Iron  Works,  its  snccessors  or  assigns, 
shall  or  may  be  su^ected  by  reason  or  growing 
out  'Of  the  loss  or  destruction  of  said  certificate 
as  aIx>Te  recited,  and  by  reason  or  growing  out 
of  the  issue  of  tlie  said  new  certificate  in  lien 
of  the  said  certificate  so  lost  or  destroyed ;  and 
further  if  the  atMve  bounden  Quarter  Savings 
Bank  and  White  and  White,  their  heirs,  repre- 
sentatives, successors  or  assigns,  shall  and  do 
surrender  or  deliver  to  the  said  La  Belle  Iron 
Works  the  said  lost  certificate,  if  found ;  then 
this  obligation  to  be  void,  otherwise  to  l>e  and 
remain  in  full  force  and  virtue." 

It  will  be  observed  that  this  condition  Is 
an  ampllflcatloa  of  the  condition  prescribed 
In  the  statnte. 

The  amended  declaration  avers  the  execu- 
tion of  said  bond,  setting  the  same  out  In 
fuIL  It  avers  Issuance  on  the  faith  thereof 
of  the  duplicate  certificate,  the  subsequent 
snrrender  thereof  and  on  blank  assignments 
of  White  &  White  Issuance  to  others  of  new 
certificates  therefor,  whom  the  declaration 
alleges,  were,  at  the  time  the  original  cer- 
tificate tnmed  up,  innocent  holders  thereof; 
that  the  said  original  certificate,  subsequent 
to  the  issue  of  said  duplicate,  and  the  mak- 
ing of  the  various  transfers  thereof,  turned 
np  In  the  hands  of  one  HoUoway,  pledged  to 
blm  by  one  Rhodahamel  for  a  loan,  and  to 
whom,  afterwards  and.  at  the  request  of 
Rhodahamel,  the  same  was  transferred  on 
plaldtlff's  books,  and  a  new  certificate  or  cer- 
tificates issued  to  him  therefor,  which  were 
then  delivered  to  said  HoUoway,  pledgee,  and 
who  It  Is  averred  has  been  the  real  and  bona 
fide  owner  and  holder  thereof  since  June, 
1906.  And  It  is  averred  that  White  &  White 
at  the  time  of  the  discovery  of  said  original 
certlflcate  had  no  longer  any  Interest  In  any 
of  said  certificates. 

It  is  moreover  averred  that  upon  discov- 
ery that  said  original  certificate  had  not  been 
lost,  plaintiff  demanded  of  the  principals  and 
the  surety  In  said  bond  compliance  with  the 
several  conditions  thereof,  but  which  they 
liad  neglected,  refused  and  failed  to  do, 
whereby  an  action  had  accrued,  etc. 

The  demurrers  being  overruled,  the  case 
was  tried  by  the  court  In  lien  of  a  Jury  on 
the  plea  of  nU  debet  by  United  States  FldeU- 
ty  9c  Guaranty  Ck)mpany,  and  the  Quarter 
Savings  Banlc,  and  also  on  a  plea  of  non  est 
factum  by  the  bank,  and  issue  joined  thereon 
by  plalntUf.  The  case  as  to  defendants  White 
&  White,  not  served  with  process,  was  con- 
tinued. 

Upon  the  Issues  and  the  evidence  thereon 
the  court  below  by  the  Judgment  complained 
of  was  of  opinion  that  the  Quarter  Savings 
Bank  was  not  Uable  to  plalntlfl,  and  as  to 
said  bank  the  case  was  dismissed  with  costs. 
But  the  court  being  further  of  opinion  that 
under  the  evidence  the  United  States  Fidelity 
A  Qnaranty  Ckimpany  was  liable  to  plaintiff, 
it  was  further  considered  that  plaintiff  recov- 
er from  it  the  sum  of  seven  thousand  nine 
hundred  and  twenty-four  and  60/100  dol- 
lars, with  Interest  and  the  costs  of  the  suit 

[1]  The  first  point  of  error  to  be  consider- 


ed Is  the  overmllng  of  defendants'  demur- 
rers to  the  amended  declaration.  It  is  said 
that  It  nowhere  alleges  how  or  to  what  ex- 
tent plaintiff  had  been  damaged  by  the  turn- 
ing up  of  the  old  or  original  certificate.  We 
have  examined  the  declaration  carefully  and 
have  concluded  that  the  averments,  substan- 
tially stated  above,  do  show  a  cause  of  ac- 
tion. The  conditions  of  the  bond  prescribed 
by  the  statute  are  to  indemnify  the  corpora- 
tion and  all  persons  against  any  loss  la  con- 
sequence of  the  new  certlflcate  being  Issued 
In  lieu  of  the  former.  The  condition  of  the 
bond  sued  on,  while  not  following  the  exact 
language  of  the  statute,  covers  with  more 
elaboration  all  that  Is  covered  thereby,  and 
more,  but  in  no  way  affecting  the  bond  as  a 
statutory  bond;  and  the  averments  of  the 
breach  of  the  several  conditions  of  the  bond 
we  think  make  out  a  case  for  relief  on  the 
bond.>  That  this  is  so  arises  from  the  rela- 
tionship of  a  corporation  to  Its  stockholders, 
and  the  liability  It  Incurs  when  Issuing  dup- 
licate certificates,  and  transferring  on  Its 
books  stock  standing  In  the  name  of  one  to 
another  claiming  to  be  owner  of  the  stock, 
without  surrender  of  the  certlflcate  repre- 
senting the  stock.  The  declaration  alleges 
that  tile  duplicate  certlflcate  Issued  to  White 
ft  White  was  subsequently  surrendered  and 
subdivided  and  new  certificates  issued  to 
assignees,  and  who  became  the  innocent  I>ona 
flde  holders  thereof  for  value  before  the  orig- 
inal certificate  turned  up,  and  before  plain- 
tiff had  notice  of  Its  existence  or  the  actual 
ownership  thereof,  and  that  the  same  had 
not  ta  fact  been  lost;  that  Rhodahamel  or 
HoUoway  bad  owned  the  original  certificate 
since  June,  1906,  hy  assignment  from  White 
ft  White,  to  whom  It  had  been  originally  Is- 
sued, and  that  on  his  demand,  and  surrender 
of  said  certlflcate,  the  stock  represented 
thereby  had  been  transferred  to  him  on  the 
corporation  books  and  a  new  certificate  de- 
Uvered  to  HoUoway,  pledgee.  If  all  these  al- 
legations be  trne  had  not  the  corporation 
been  damaged  to  the  extent  of  its  liability  to 
the  holders  of  these  certificates  of  stock? 
The  declaration  placca  plaintiff's  damages  at 
$6,350.00,  the  market  value  of  fifty  shares  of 
Its  stock  In  October,  1908,  the  date  the  orig- 
inal certlflcate  was  presented  by  Rhodaha- 
mel and  transfer  made  to  him.  This  aUega- 
tlon  would  not  render  the  declaration  bad, 
even  If  the  market  value  of  the  stock  be  not 
the  true  measure  of  plaintiff's  UabUity  to  the 
holders  of  Its  certificates.  If  any  damages 
were  sustained,  that  damage  could  be  prov- 
en and  recovered  under  the  declaration  al- 
leging damages. 

[2]  The  basis  of  corporate  llablUty  m  such 
cases  Is  the  trustee  relationship  of  the  cor- 
poration to  Its  stockholders.  And  such  being 
its  relationship  to  them  it  Is  bound  to  pro- 
tect their  Interests,  as  weU  In  respect  to 
transfers  and  registrations  of  Its  stock,  aa 
In  all  matters  pertaining  to  the  business  in- 
trusted to  It.    1  Morawetz  on  Private  C>or- 
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poratlons,  section  237;  Snpply  DItcb  06.  ▼. 
Elliott,  10  Colo.  327,  16  Pac.  691,  8  Am.  Bt 
Rep.  686,  691;  10  Cyc.  787;  Id.  590;  Railroad 
Go.  T.  Robblna,  36  Ohio  St  483;  Lenrey  v. 
Bank  of  Baton  Ronge,  131  La.  30,  68  Solith. 
1022,  30  Am.  &  JSng.  Anno.  Oases,  1168,  and 
note  1173;  4  Thompson  on  Corporations,  sec- 
tion 4406  et  Boq.;  2  Cook  on  Corporations  (7th 
Ed.)  sections  358-362,  IncluslTe. 

[3]  This  duty  of  trust  requires  of  a  cor- 
poration not  to  permit  transfers  of  Its  shares 
without  return  and  surrender  of  Its  certlfl- 
cates  properly  indorsed.  But  In  case  of  loss 
thereof,  formerly  hy  the  common  law  and 
now  by  statute,  a  corporation  may  be  compel- 
lc;4  on  terms  of  providing  security  to.  Issue 
duplicate  certificates,  not,  however,  without 
at  ttie  same  time  Incurring  Uablllty  to  the 
owner  of  the  original  certificate,  nor  indeed 
to  Innocent  holders  of  oertiflcates  based  on 
duplicate  oertiflcates.  In  either  case,  the 
bond  of  Indemnity  taken  protects  it  against 
loss  or  damage  from  any  source  growing  out 
of  the  issuance  of  such  duplicate  certificates. 
Besides  the  authorities  cited  see,  also,  Cltl- 
sens'  Natl.  Bank  y.  State  ez  rel.  Kellogg 
(Ind.)  101  N.  E.  620,  46  L.  R.  A.  (N.  S.)  1075 
and  note;  Shaw  v.  Goebel  Brewing  Co.,  202 
Fed.  408,  120  0.  O.  A.  470,  45  L.  R.  A.  (N. 
S.)  1000,  and  note ;  10  Oyc  633 ;  2  Cook  on 
Corporations  (7th  Ed.)  sections  402,  403. 
Moreover,  upon  the  principles  of  these  au- 
thorities, a  corporation  has  no  discretion 
where  the  statute  has  been  complied  with.  In 
regard  to  the  issuance  of  duplicate  certifi- 
cates in  place  of  those  alleged  to  have  been 
lost,  unless  it  knows  or  has  reason  to  be- 
lieve the  contrary  to  be  the  fact,  and  then 
it  takes  the  risk  of  liability  for  damages,  if 
the  fact  be  as  alleged.  So  upon  these  prin- 
ciples of  duty  and  liability  there  can  be  no 
Question,  we  think,  that  the  declaration  al- 
leges a  good  cause  of  action  and  that  the  de- 
murrers were  properly  overruled. 

[4]  Plaintiff  in  error  next  complains  of  the 
rejection  of  its  two  pleas  of  non  est  factum, 
so  called.  Both  are  substantially  alike. 
They  allege  that  the  seal  of  the  Quarter  Sav- 
ings Bank,  one  of  the  principals  in  the  bond, 
was  not  afllzed  thereto  as  alleged,  and  that 
what  purports  to  be  the  signature  of  the  bank 
Is  not  its  signature;  that  said  bond  was  nev- 
er executed  by  it;  that  certificate  of  stock 
number  6022,  alleged  to  have  been  lost  or  de- 
stroyed was  never  in  fact  in  the  possession 
or  under  the  control  of  said  bank,  and  was 
not  lost  or  destroyed;  that  said  bank  did  not 
then  have  and  never  had  any  interest  in  said 
oertiflcate;  that  Knoke,  cashier,  who  pre- 
tended to  execute  said  bond  on  behalf  of  the 
bank  by  himself  as  cashier,  was  not  then 
nor  at  any  time  authorised  by  its  board  of 
directors,  or  otherwise,  so  to  do,  and  Qiat 
said  bank  bad  no  knowledge  tbereof  until 
long  afterwards,  and  was  never  at  any  time 
under  any  obligation  to  execute  and  deliver  to 
plaintiff  any  snch  bond,  and  has  never  at  any 
time  ratlfled  or  'approved  the  action  of  sadd 


Knoke,  cashier,  in  signing  and  s6aling  said 
bond  on  its  behalf.  The  second  plea  avers 
in  addition,  that  said  bank  was  not  a  party 
to  said  bond,  qor  bound  thereby,  and  being  or 
purpbrtlng  to  be  one  of  the  principals  there- 
in, and  apart  therefrom,  being  in  no  way 
bound  thereby,  or  by  any  collateral  contract 
or  otherwise  to  perform  any  of  the  obliga- 
tions of  the  bond,  it  as  surety  is  not  bound 
and  cannot  be  rendered  liable  to  plaintiff 
thereon  for  any  of  the  0npi>OBed  breaches  of 
said  writing  obligatory. 

These  pleas  cover  substantially  the  same 
matters  of  fact  averred  in  the  two  pleas  of 
non  est  factum  pleaded  by  the  Quarter  Sav- 
ings Bank,  which  it  was  permitted  to  file, 
and  on  the  trial  of  which  it  prevailed  in  the 
court  below.  And  not  having  been  allowed  to 
file  its  pleas  plaintiff  in  error  also  complains 
here  of  the  admission  of  the  pleas  of  the 
bank,  one  of  its  principals.  We  Interpret  this 
complaint  in  the  brief  as  cross-assignment  of 
error. 

The  surety  company's  pleas  of  non  est  fac- 
tum as  well  as  those  of  the  bank  presented 
good  defenses,  and  should  also  have  been  re- 
ceived. To  be  binding  on  a  surety  a  bond  of 
Indemnity  purporting  to  be 'the  bond  of  both 
principal  and  surety  must  be  signed  by  the 
principal,  or  be  executed  on  his  behalf  by 
some  one  duly  authorized,  or  the  unauthoi^ 
ized  act  be  subsequently  ratified,  or  the  prin- 
cipal be  bound  Independently  of  the  bond  for 
breaches  thereof,  unless  the  surety  has  other* 
wise  agreed  to  be  bound  thereby,  or  by  his 
act  he  has  estopped  himself  from  denying  his 
liability.  Star  Grocery  Go.  v.  Bradford,  70 
W.  Va.  496,  74  8.  E.  609,  39  L.  R.  A.  (N.  S.) 
184;  School  District  v.  Lapping,  100  Minn. 
ISO,  110  N.  W.  849,  12  L.  R.  A.  (N.  S.)  1105; 
Bowdltch  V.  Harmon,  183  Masa  290,  67  N.  E. 
333 ;  Novak  v.  Pltlick,  120  Iowa,  286, 94  N.  W. 
916,  98  Am.  St  Rep.  360;  Pima  County  v. 
Snyder,  6  Ariz.  46,  44  Pac.  297;  Mitchell  t. 
Hydraulic  Building  Stone  Go.  (Tex.  iXv. 
App.)  129  S.  W.  148 ;  Wright  y:  Jones,  66  Tex. 
(Av.  App.  616,  120  &  W.  1130;  Bjoih  v.  An- 
gllm,  97  Minn.  626,  107  N.  W.  558;  Stearns" 
Law  of  Suretyship,  section  140,  page  231 ;  32 
Cyc.  41.  And  this  general  rule  is  applicable 
to  surety  companies  doing  a  surety  business. 
Steams'  Law  of  Suretyship,  sections  250-253, 
and  265  and  260.  And  in  Dole  Bros.  Go.  v. 
GosmopoUtan  Preserving  Oo.,  167  Mass.  481, 
46  N.  E.  106, 67  Am.  St  Rep.  477,  and  RusseU 
r.  Annable,  109  Mass.  72,  12  Am.  Biep.  665, 
it  was  held,  in  the  first  case,  that  reasonaUe 
cause  to  know  on  the  part  of  a  surety  on  a 
bond  purporting  to  be  executed  by  the  prin- 
cipal, by  the  hand  of  an  agent  of  the  agent's 
want  of  authority,  will  not  derive  the  surety 
of  the  right  to  set  up  such  want  of  authority 
la  defttise;  and  in  the  second  case,  that  a 
bond  given  for  the  purpose  of  obtaining  the 
dissolution  of  an  attachment  of  partnership 
property,  but  purporting  to  be  the  bond  of  the 
Individual  members  of  the  partnership,  but 
signed  io  the  partnership  name  by  only  one 
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of  the  paitners  without  the  authority  of  the 
other,  named  as  principal,  was  not  binding 
on  the  surety.  In  brief  the  holding  of  these 
cases  is  tliat  a  bond  which  bears  evidence  on 
Its  face  tliat  it  is  not  wliat  it  purports  to  be, 
the  bond  of  both  principal  and  surety,  if  the 
principal  be  not  thereby  or  otherwise  bound, 
wlU  not  bind  the  surety. 

[E]  It  Is  urged  against  the  application  of 
these  principles  to  the  case  at  bar,  that  a 
surety  who  signs  a  bond  and  permits  the 
principal  to  torn  it  over  to  the  obligee  cannot 
escape  liability  because  the  person  signing  on 
belialf  of  the  principal  was  not  authorized; 
that  it  is  the  duty  of  the  surety  to  see  that 
the  bond  is  properly  executed  by  the  princi- 
pal, a  duty  which  he  cannot  throw  upon  the 
obUgee.  The  dedslons  cited  and  others  cited 
by  counsel  for  plaintiff  do  not  support  the 
proposition  to  the  extent  claimed.  If  a  bond 
purportlag  to  be  the  bond  of  one  as  principal 
and  another  as  surety  be  signed  by  the  sure- 
ty only  and  delivered  by  him  to  the  principal 
with  the  understanding  that  it  is  to  be  signed 
by  the  principal  also,  it  will  not  bind  the 
surety,  though  delivered  by  the  principal  to 
the  obligee,  because  its  infirmity  appears  on 
its  face,  and  of  which  the  obligee  must  take 
notlee.  So  held  in  School  District  v.  Lapping, 
supra,  one  of  the  principal  cases  cited  and 
relied  on  by  plaintiff's  counsel.  Nash  v. 
Fngate,  32  Grat.  <Va.)  595,  34  Am.  Rep.  780, 
holds  that  a  bond  signed  by  all  the  princi- 
pals and  sureties  named  in  the  bond,  and  de- 
livered to  one  of  the  principals,  with  the  un- 
derstanding that  before  delivery  it  shall  be 
signed  by  other  sureties.  If  delivered  without 
the  signatures  of  such  additional  sureties, 
though  a  number  of  blank  spaces  be  left  for 
other  signatures,  will  bind  the  sureties.  But 
a  bond  so  signed  does  not  bear  on  its  face 
real  evidence  of  any  defect  And  tills  is  the 
reason  for  the  holding.  Mitchell  v.  Hydraulic 
Building  Stone  Co.,  supra,  point  3  of  the  syl- 
labus holding  that  "a  bond  signed  by  the  sure- 
ties is  not  void  merely  because  it  is  not  sign- 
ed by  the  principal,"  is  like  our  case  of  Star 
Grocery  Co.  v.  Bradford,  supra,  holding  that 
the  sureties  in  such  case  will  be  bound  if  the 
principal  be  bound  otherwise  and  independ- 
ently of  the  bond.  Dair  v.  United  States,  16 
WalL  1,  21  L.  Ed.  491,  involved  a  bond  per- 
fect upon  its  face,  apparently  duly  executed 
by  all  those  whose  names  appeared  thereto, 
and  of  course  a  surety  would  be  bound  on 
such  a  bond.  We  have  examined  all  the  ded- 
sioBS  cited  by  counsel,  but  cannot  burden  this 
opinion  with  a  review  of  all  of  them.  None 
of  them  support  to  the  full  extent  the  propo- 
sition for  which  they  are  cited.  According 
to  the  pleas  the  bond  in  tliis  case  was  signed 
by  Quarter  Savings  Bank,  by  Knoke,  cashier. 
One  dealing  with  an  agent  is  bound  to  know 
ills  authority.  This  rule  is  applicable  to  the 
obligee  in  a  bond.  If  he  accepts  a  bond  thus 
signed  and  it  turns  out  that  the  agent  was 
without  authority,  and  the  principal  not 
bound,  the  saret7  cannot  be  rendered  liable 


thereon,  unless  he,  the  surety,  delivers  the 
bond  to  the  obligee  and  agrees  to  be  bound, 
regardless  of  the  liability  of  the  principal 
thereon. 

[6]  Now,  on  the  merits  of  the  case  as  made 
by  the  evidence :  The  success  of  plaintiff  in 
error  on  its  pleas  depends,  of  course,  on  the 
success  of  the  Quarter  Savings  Bank  in  sus- 
taining the  truth  of  its  pleas.  If  it  prevails 
thereon,  then  according  to  our  views,  already 
expressed,  the  plaletlff  in  error  must  also 
prevail,  unless  it  be  shown  that  notwith- 
standing the  want  of  liability  of  the  bank,  it 
agreed  to  be  bound,  or  by  its  acts  it  is  in 
some  way  estopped  to  deny  liability  on  the 
bond.  ,  It  was  proven  by  the  minutes  or  by- 
laws of  the  Quarter  Savings  Bank  that  its 
president  had  been  given  authority  to  execute 
deeds,  bonds  and  contracts  for  and  on  behalf 
of  the  corporation,  and  by  oral  evidence  of  Its 
officers,  that  the  cashier  had  no  authority  in 
that  behalf.  The  bond  sued  on  purports  to 
have  been  executed  on  behalf  of  the  bank 
by  E^oke,  cashier.  Assuming  the  evidence 
to  have  established  want  of  authority  in 
Knoke,  cashier,  to  sign  the  bond,  the  ques- 
tion presented,  is,  whether  the  bank  by  its 
silence  and  neglect  to  notify  plaintiff,  after 
discovery  of  the  alleged  unlawful  act  of 
Knoke,  did  not  ratify  his  act,  or  est*^  itself 
from  denying  Ills  authority.  The  evidence 
shows  that  while  the  bank  officers  were 
prompt  to  notify  the  agent  of  the  surety  of 
Knoke's  want  of  authority,  and  to  repudiate 
his  act,  it  gave  no  notice  to  the  plaintiff  until 
long  afterwards.  The  record  tends  to  show 
that  plaintiff  thereafter,  and  without  notice, 
incurred  further  liability  on  the  Issuance  of 
certificates  and  transfers  of  its  stock  to  inno- 
cent holders  of  the  shares  based  on  said  du- 
plicate certificate.  The  record  of  the  bank 
tends  to  show  a  loan  to  White  &  Baron,  Feb- 
ruary 12,  1907,  for  $6,000.00,  with  50  shares 
of  La  Belle  Iron  Works  stock  as  collateral, 
and  to  White  &  White,  March  8,  1907,  of  ^,- 
500.00,  with  50  shares  of  the  same  stock 
pledged  as  coUateraL  It  is  proven  by  Ebellng, 
the  new  cashier,  that  the  first  loan  was  paid, 
October  16, 1907,  and  the  second.  May  1,  1907. 
If  so,  both  these  loans  were  paid  before  the 
issuance  of  the  duplicate  certificate  and  the 
giving  of  the  bond  in  December,  1907,  foUoyr- 
ing.  Whether  the  original  certificate  for 
which  the  duplicate  was  issued  had  been  or 
continued  to  be  pledged  to  the  bank  at  the 
date  of  the  bond  we  do  not  know  from  the 
evidence,  otherwise  than  from  the  declara- 
tions in  correspondence  between  plaintiff  and 
White  &  White  and  Knoke,  and  the  recitals 
in  the  bond,  declaring  such  to  be  the  fact,  and 
from  evidence  of  the  officers  of  the  bank  that 
its  books  showed  no  loan  after  October,  1907. 

It  is  a  well  established  principle,  that  if  one 
would  escape  responsibility  for  the  unau* 
tborized  act  of  his  agent  he  must  proiuytl.v 
repudiate  the  same  before  the  rights  of  third 
parties  intervene,  otherwise  he  will  be  held 
to  have  ratified  Uie  unauthorised  act  and  be 
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estopped  to  deny  the  agent's  anthorlty.  Dew- 
ing V.  Hutton,  48  W.  Va.  676,  37  S.  B.  670, 
point  8  of  the  syllabus;  McConnell  v.  Row- 
land, 48  W.  Va.  276,  37  S.  E.  586;  Thompson 
T.  Laborlngxnan's  Mer.  &  Mfg.  Co.,  60  W.  Va. 
42,  53  S.  B.  908,  6  L.  R.  A.  (N.  S.)  311 ;  Lynch 
T.  Smyth,  25  Colo.  108,  64  Pac.  634;  Foster 
V.  Rockwell,  104  Mass.  167,  172;  Pitts  t. 
Shubert,  11  La.  286,  30  Am.  Dec.  71&  In 
Thompson  t.  Laboringm^n's  Mer.  t  Mfg.  Go., 
snpra,  the  third  point  of  the  syllabus  is: 

"Failure  on  the  part  of  a  principal  to  dissent 
from  or  repudiate  an  unauthorized  act  of  his 
agent,  withm  a  reasonable  time,  dependent  up- 
on the  nature  of  the  transaction  and  the  situ- 
ation and  surroundings  of  the  parties  concerned, 
is  evidence  of  ratification  of  the  unauthorised 
act" 

It  is  therefore  proper  to  say,  that  if  on 
the  aew  trial  to  be  ordered,  the  evidence 
should  be  the  same  as  upon  the  first,  we 
wonld  bold  the  bank  estopped  by  its  negli- 
gence to  notify  plaintiff  of  Knoke's  want  of 
anthorlty,  and  that  it  is  liable  on  the  bond, 
and  being  hound  the  surety  would  be  bound 
also,  and  both  sets  of  pleas  would  fail  of  eri- 
dentlal  support 

[7]  The  next  Inquiry  Is,  was  a  case  made 
out  by  proof  entitling  plaintiff  to  any  Judg- 
ment on  the  bond?  PlalntifC  would  not  be 
liable  to  White  8c  White,  or  to  any  one  else, 
holding  a  duplicate  certificate  obtained  by 
fraud  or  theft,  but  only  to  an  innocent  hold- 
er for  value  of  a  certificate  Issued  after  trans- 
fer of  the  stock;  nor  wonld  it  be  liable  on 
the  same  principles  to  one  who  had  stolen 
the  original  certificate,  or  had  obtained  it 
or  a  transfer  of  it  by  fraud,  forgery  or  other 
nnlawfnl  means.  2  Cook  on  Corporations 
(7th  Ed.)  sections  358,  359,  and  notes.  The 
declaration  alleges  facts  which  if  true  ren- 
dera  plaintiff  liable  to  the  innocent  holder 
of  the  certificates  based  on  the  duplicate  cer- 
tificate and  transfers  thereof;  and  also  to 
Rhodahamel  or  HoUoway  holder  of  the  origi- 
nal certificate.  But  what  of  the  evidence  of 
those  facts?  If  it  was  necessary  to  allege 
these  facts,  as  we  think  it  was,  It  was  also 
quite  as  necessary  to  prove  them.  There  is 
practically  no  evidence  as  to  the  bona  fides  or 
Innocence  of  the  present  holders  of  the  certifi- 
cates representing  the  duplicate  certificate 
tasoed  to  White  8c  White,  in  December,  1907. 
The  fact  that  the  duplicate  was  issued,  and 
on  surrender  thereof  that  certain  other  cer- 
tlflcates  were  Issued,  and  to  whom,  is  fully 
proven,  not  by  any  exhibit  of  the  certificates, 
nor  by  the  books  of  the  company,  but  by  the 
oral  evidence  of  the  transfer  clerk ;  but  this 
is  no  direct  proof  of  bona  fides  or  the  innocent 
holdings  of  such  certificates  for  value.  The 
surrender  of  the  duplicate  certificate  duly  as- 
signed was  prima  fade  evidence  justifying 
the  plaintiff  in  the  transfer  thereof  and  the 
issuance  of  new  certificates  to  the  assignees ; 
but  if  as  alleged  the  original  certificate  was 
not  lost,  and  the  duplicate  wa&  based  on  a 
false  affidavit,  the  latter  must  have  had  its 
origin  in  fraud  or  falsehood,  and  In  the  bands 


of  White  &  White,  at  least,  was  void. 
Whether  the  new  certificates,  outstanding  is- 
sued in  lien  of  the  duplicate  are  valid  de- 
pends on  proof  of  the  bona  fides  and  innocent 
holdings  thereof,  as  alleged,  estopping  plain- 
tiff ;  but,  if  not  so  held,  and  the  holders  took 
the  same  with  notice  of  the  fraud,  or  partici- 
pated therein,  plaintiff  is  not  estopped,  nor  is 
"there  any  liability  of  the  corporation  there- 
on. As  to  these  material  facts  there  Is  no 
proof,  except  the  fact  of  the  Issuance  of  the 
certificates,  and  the  presumption,  if  any, 
arising  therefrom.  Of  course  the  affidavits 
of  loss  filed  at  the  time  the  duplicate  certifi- 
cate was  obtained  were  introduced  in  evi- 
dence. But  what  evidential  force  were  they 
entitled  to  on  the  trial  of  the  issues  tendered 
by  the  declaration?  We  think  very  little.  If 
any.  They  were  not  offered  for  that  purpose, 
but  rather  to  show  Justification  for  and  regu- 
larity of  plaintiff  in  issuing  the  duplicate  cer- 
tificate. On  the  other  hand  what  evidence  Is 
there  of  title  In  Rhodahamel  or  HoUoway 
to  the  original  certificate?  Of  course  ordi- 
narily possession  with  blank  assignment  iik- 
dorsed  is  prima  facie  evidence  of  owner^iip, 
and  right  to  transfer  of  the  stock  on  the 
books  of  the  corporation.  But  as  the  evi- 
dence shows  that  plaintiff  was  advised  by  the 
affidavits  of  loss  and  bond  given  by  the  origi- 
nal holders  and  the  pledges  of  the  stock  that 
the  original  certificate  had  been  lost,  and  up- 
on that  claim  It  had  issued  a  duplicate  cer- 
tificate, it  seems  to  us  that  these  facts  in  evi- 
dence overcame  the  presumption  of  ownership 
arising  from  mere  i>ossesslon  of  the  original 
certificate,  and  that  plaintiff's  case  failed  for 
want  of  sufficient  proof  to  support  it 

In  the  well  considered  case  of  Greenleaf  t. 
Lndington,  16  Wis.  558,  82  Am.  Dec.  698, 
which  was  an  action  by  the  holder  by  assign- 
ment of  a  certificate  subsequently  represented 
by  his  assignor  to  have  been  lost,  and  to 
whom  on  his  giving  bond  as  in  this  case  a 
duplicate  had  been  issued,  to  recover  the 
value  of  the  shares,  on  the  ground  that  the 
corporation  had  refused  to  transfer  the  same 
to  him  on  Its  books,  the  court  justified  the 
refusal  of  the  corporation  to  make  the  trans- 
fer under  the  circumstances  as  follows: 

"As  to  the  objection  that  the  bond  was  given 
to  protect  the  company  from  loss  by  reason  of 
the  issue  of  the  new  stock,  and  not  to  prevent 
a  transfer  or  recocnition  of  the  old,  it  is  true 
that  such  is  its  language.  Nevertheless,  the 
only  method  in  which  the  company  could  with 
safety  avail  Itself  of  the  security  afforded  by 
it,  was  to  reject  the  old  stock.  The  bond  recit- 
ed that  Ladington  owned  and  had  lost  the  old 
stock.  If  the  company  recognized  it  without 
suit  In  which  it  could  be  judicially  established 
that  Ludington  did  not  own  and  had  not  lost 
it,  it  took  upon  itself  the  risk  and  trouble  of 
proving  these  facts,  the  very  thing  which  the 
bond  was  designed  to  guard  against  and  then 
if  it  failed,  it  would  be  wholly  without  security. 
Hence,  it  could  not  do  otherwise  than  refuse, 
and  it  sued  give  Ladington  notice  to  defend. 
The  refusal,  therefore,  was  the  legitimate  con- 
sequence of  accepting  the  liond  and  issuing  the 
new  stock." 
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We  tblnlc  th]«  good  law  and  good  sense.  If 
so,  the  right  of  Bhodahamel  or  of  Holloway, 
to  the  original  certificate  not  having  been 
prevloasly  adjudicated,  when  plaintiff  allow- 
ed the  shares  to  be  transferred  on  its  books 
to  Rhodahamel,  it  assumed  the  burden  not 
borne  on  the  trial  of  this  case,  of  showing  the 
facts  warranting  the  transfer  as  against 
White  &  White,  the  original  owners,  who  had 
alleged  the  loss  of  the  original  certificate 
and  had  given  bond  to  protect  the  corpora- 
tion against  damages.  So  we  are  of  opinion 
the  plaintiff  must  fall  for  want  of  proof  to 
sustain  the  case  made  by  the  pleadings. 

[I]  The  question  lastly  presented  is,  what 
Judgment  shall  be  entered  her&  As  stated  a 
Jury  was  waived  and  the  case  submitted  to 
the  court  on  both  law  and  facts.  The  rule  es- 
tablished here  by  numerous  decisions  Is  to 
treat  the  case  as  upon  demurrer  to  the  evi- 
dence, and  if  plaintiff's  evidence  is  not  suffi- 
cient to  supp6rt  the  findings  and  Judgment 
below  to  reverse  the  Judgment  and  to  enter 
Judgment  here  for  defendant.  Rohrbough  v. 
United  States  Express  C!o.,  50  W.  Va.  148, 
40  S.  E.  398,  88  Am.  St  Rep.  849,  and  cases 
dted;  Nutter  v.  Sydenstricker,  11  W.  Va. 
635;  State  v.  Miller,  26  W.  Va.  106.  See, 
also,  Olaflin  &  Co.  t.  Steenbock  &  Co.,  18 
Qrat  (Va.)  Anno.  842,  and  other  Virginia  and 
West  Virginia  cases  cited  in  note;  Hodge's 
ESx'r  y.  Bank,  22  Grat  (Va.)  Anno.  61,  and 
note. 

[I]  But  on  reconsideratton  of  the  evidence 
we  have  concluded-  a  cade  is  presented  for 
the  application  of  the  role  in  Feabody  Ina 
Co.  ▼.  Wilson  ft  Beasley,  29  W.  Va.  528,  2  S. 
S}.  888,  re-afBrmed  at  the  present  tern  In 
Cook  v.  Raleigh  Lumber  Co.,  82  S.  E.  327,  not 
yet  offidally  reported.  Aa  stated  in  the  sec- 
ond point  of  the  syllabus  In  the  latter  case, 
that  rale  is: 

"If,  in  a  case  mbmitted  to  the  court  in  lieu 
of  a  jury,  for  ita  findings  on  guestionB  of  fact, 
making  the  parties,  respectively,  demurrant  to 
the  evidence  and  diemurree,  there  has  been  an 
omiislon,  under  a  misapprehension  of  law,  to 
adduce  any  evidenoe  on  the  issue  upon  which 
the  right  of  recovery  depends,  the  trial  court 
should  decline  to  make  its  findings  or  render 
judgment,  until  it  has  settled  the  legal  question 
by  which  the  omission  was  occasioned  and  given 
the  party  in  default  an  opportunity  to  supply 
the  evidence  necessary  to  sustain  his  case ;  ana, 
if  not  having  done  so,  it  has  rendered  judgment 
without  development  of  the  merits  of  the  case, 
the  judgment  will  be  reversed  and  a  new  trial 
awarded,  in  furtherance  of  justice." 

The  Judgment  below  will,  therefore,  be  re- 
versed and  defendants  awarded  a  new  trlaL 

LYNCH,  3^  absent 


<»8  S.  C.  400)  ■ 

ELLIOTT  T.  PAGE  et  al.    (No.  0016.) 

(Supreme  Court  of  Soutii  Carolina.    Aug.  13, 
1914.) 

1.  Appeal  awo   Ebbob   fll  221*)— Questions 
Not  Raised  at  Tbiai^— Review. 

Where  complainant  was  not  entitled  to  spe- 
cific performance,  it  was  not  error  for  the  trial 


court  to  dismiss  the  bill  Instead  of  treating 
the  case  as  an  action  to  recover  damages  for 
breach  of  contract,  in  the  absence  of  a  request 
for  such  disposition. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.  Ji  1353-1356,  1859,  1361- 
1363,  1365-1367;   Dec.  Dig.  {  221.*] 
2.  EQTnTY  (i  41*)  —  JuBisDionoN  —  SPECino 

PEBFOBMANSE  —   CoNTBAjCT  —  AOTIOH       FOB 

Bbeach. 

Where  complainant  sued  for  specific  per^ 
formance  of  a  drainage  contract  and  the  court 
properly  found  he  was  not  entitled  to  such  re- 
lief, he  having  elected  bis  remedy,  he  was  not 
entitled  to  have  the  bill  retained  and  the  suit 
considercsd  as  an  action  for  damages  for  breach 
of  contract 

jEd.  Note.-^or  other  cases,  see  Equity,  Cent 
Dig.  a  116-118;    Dec  Dig.  {  41.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Horry  County;  T.  H.  Spain,  Judge. 

Suit  by  H.  D.  Elliott  against  Charley  Page 
and  others.  From  a  decree  dismissing  the 
complaint,  plaintiff  appeals.     Affirmed. 

H.  H.  Woodward,  of  (Conway,  for  appel- 
lant W.  F.  Stackhouse,  of  Marion,  for  re- 
spondents. 

6AR7,  CL  J.  This  is  an  action  for  specific 
performance  of  a  contract  His  honor  the 
circuit  Judge  dismissed  the  complaint,  on 
the  ground  that  the  plaintiff  bad  failed  to 
perform  the  obligations  imposed  upon  him 
by  the  contract 

The  plaintiff  appealed  upon  two  exceptions, 
the  first  of  which  assigns  error  in  the  find- 
ing that  the  plaintiff  had  not  carried  out  his 
part  of  the  contract  The  appellant  has  fail- 
ed to  satisCr  this  court  that  said  finding  of 
fact  was  against  the  preponderance  of  the 
evidence.  This  exception  is  therefore  over- 
ruled. 

[1]  The  second  exception  is  as  follows: 

"That  under  thf  authority  of  the  case  of 
McCerter  v.  Armstrong,  reported  in  32  S.  C. 
203,  10  S.  E.  953,  8  L.  B.  A.  625,  as  the  con- 
tract was  one  requiring  special  personal  service, 
to  wit  a  drainage  contract  and  therefore  one 
which  the  court  could  not  enforce  by  a  decree 
of  specific  performance,  he  should  have  held 
that,  although  the  relief  of  specific  perform- 
ance should  be  refused,  the  plaintiff's  proper 
remedy  was  one  at  law  for  damages,  for  breach 
of  contract  on  the  part  of  the  defendants,  and, 
instead  of  dismissing  the  complaint,  as  he  did, 
be  shodld  have  retained  the  cause  in  the  court, 
and  should  have  submitted  the  same  to  the 
jury  upon  the  question  of  damages,  for  breadi 
of  said  contract" 

[J]  There  are  two  reasons  wl^y  this  ex- 
ception cannot  be  sustained.  In  the  first 
place,  his  honor  the  circuit  judge  was  not 
requested  to  rule  upon  the  question,  and,  as 
he  made  no  ruling  upon  It,  it  is  not  properly 
before  this  court  for  consideration.  And, 
in  the  second  place,  the  plaintiff  was  not  en- 
titled to  both  remedies,  and,  where  he  re- 
sorted to  the  remedy  of  specific  performance, 
without  objection  on  the  part  of  the  defend- 
ants, and  the  case  was  heard  upon  the 
merits,  it  would  be  an  injustice  to  the  re- 
spondents to  allow  him  to  renew  the  con- 
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test,  by  seeking  relief  under  the  other  rem- 
■edy. 

Judgment  affirmed. 

HTDRICK,  WATTS,  FRASBB,  and  GAGEI, 
JX,  coucur- 

(98  s.  a  ns) 

STATE  ▼.  BIIiBX     (Na  901^) 

<Sapreme  Court  of  Sooth  GaroUna.     Aug.  8, 

1914.) 
1.  Homicide  (l20S*)—BviDBiTCX—DTiMa  Dec- 

r.ABATI0NS— FkAB   OF   DEATH. 

Evidence  that  deceased,  before  making  an 
alleged  dying  declaration,  stated,  "Tea,  I  am 
going  to  die;  I  may  get  up  for  a  few  days,  but 
this  wound  will  kill  me,"  apd  at  another  time, 
"Yes,  I  may  get  up  for  a  few  days,  but  this 
shot  will  eventually  kill  me,"  did  not  show  a 
present  sense  of  impending  death  and  was  in- 
sufficient to  authorise  admission  of  the  declara- 
tions. 

[Ed.  Note.— For  other  caaea,  see  Homicide, 
Cent  Dig.  U  48D-137;    Dec  Dig.  S  203.*] 

1'.  HoMiaiDB    (f    221*)— HriDEfCB  —   Dtiwg 

DBCUlBATIOir— iNBTKUOnORB. 

An  alleged  dying  declaration  by  deceased 
Itaring  been  admitted,  it  waa  error  to  charge  that 
the  law  presumes  a  party  who  has  given  up  all 
liope  will  tell  the  truth. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  St  463,  464 ;  Dec.  Dig.  {  221.*] 

8w  CKiiaiTAi.  Law  (i  762*)— TbiaI/— Ikstbuo- 
noHB. 

Ordinarily  it  is  not  permissible  to  instruct 
the  juty  that  the  testimony  has  a  particular 

[Ed.  Note.— For  other  cases,  see  Criminsil 
lisw.  Cent  Dig,  if  1781,  1760,  1754,  1758, 
1758,  1789;    Dec.  Dig,  i  762.*J 

Appeal  from  General  Sessions  Circuit 
Conrt  of  Greenwood  County ;  J.  W.  De  Yore, 
Jndge. 

LUy  Blley  was  conrlcted  of  manslaughter, 
«nd  she  appeahi.    Beversed. 

Following  are  the  exceptions  rtferred  to 
In  the  opinion: 

The  defendant  now  excepts  to  the  charge, 
rulings,  verdict,  and  sentence  in  said  case  and 
appeals  to  the  Supreme  Court  on  the  follow- 
ing grounds: 

(1)  Because  it  was  error  to  charge  the  jury 
as  follows:  "The  drift  of  the  testimony  for 
the  defendant  is  that  the  killing  was  acciden- 
tal; that  her  main  defense  is  that  this  killing 
waa  an  accident" — thereby  expressing  to  the 
Jury  his  opinion  that  the  defendant's  testimony 
only  drifted  towards  proof  of  aondental  killing, 
and  that  the  main  defense  was  that  it  was  an 
accident,  when,  as  a  matter  (A  fact,  the  main 
4efen8e  was  that  defendant  did  not  commit 
the  deed  she  is  charged  with  having  committed. 

(2)  Because  it  was  error  to  charge  the  jury 
as  follows:  "The  law  presumes  that  a  party 
who  has  given  up  all  hope  of  this  life  wiU  teU 
the  truth,  because  he  knows  he  is  going  to  meet 
his  God,  and,  if  man  will  ever  tell  Uie  truth, 
he  wiU  then"— it  being  submitted  that  it  is  the 
-duty  of  the  jniyj  under  the  law  of  this  state, 
to  weigh  the  dying  declaration  of  a  deceased 
person,  and  determine  whether  such  declara- 
tions are  to  be  believed,  without  any  presump- 
tion of  law  that  he  will  tell  the  truth  being 
taken  into  consideration. 

(3)  Because  it  was  error  to  admit  the  dec- 
larations of  deceased,  since  it  did  not  appear 
that  they  were  made  while  declarant  was  hi  ex- 


tremis and  after  every  hope  of  life  was  gone, 
it  bein^  submitted  that  it  is  the  impression  oi 
impending  death,  and  not  the  rapid-  succession 
of  death  in  point  of  fact,  which  renders  a  dec- 
laration admissible,  and  the  belief  of  the  de- 
clarant that  he  might  ultimately  die  as  a  re- 
sult of  his  injury  at  a  time  unlimited  and 
indefinite  in  the  future,  is  not  sufficient  to  au- 
thorize the  admission  of  his  statements  as  a 
dying  declaration. 

(4)  Because  it  was  error  to  charge  that  th« 
said  declarations  of  the  deceased  were  made  in 
extremis,  under  the  impression  of  impending 
death,  and  then  charge  the  jury  that  they  must 
weigh  them  Just  as  they  would  other  testimony 
in  the  case;  It  being  submitted  that  such 
charge  was  calculated  to  mislead  and  did  mis- 
lead the  jury  when  they  took  into  considera- 
tion these  subsequent  words  of  the  charge, 
"They  are  admitted  in  evidence  only  when  it 
has  been  shown  that  the  party  making  the  dec- 
laration has  given  up  all  hope  of  life,"  and 
then  telling  the  jury  that  they  have  a  right  to 
differ  with  the  judge  after  hearing  all  the 
testimony,  and  disregard  the  declarations,  such 
charge  being  tantamount  to  the  expression  of 
his  opinion  on  the  fact  which  he  had  submitted 
to  them,  and  giving  them  the  right  to  disregard 
the  testimony. 

(5)  It  was  error  to  charge  the  jury  that  it 
was  in  their  power  to  bring  in  a  verdict 
of  guilty,  with  or  without  recommendation  to 
mercy;  a  verdict  of  guilty  at  manslaughter;  a 
verdict  of  not  guilty ;  "Any  of  those  would  be 
proper;"  it  being  respectfully  submitted  that 
such  charge  was  calculated  to  mislead  the  ju- 
ry, in  view  of  the  other  misleading  portions 
of  his  honor's  charge,  hereinabove  excepted  to. 

(6)  Because  it  was  error  to  admit  the  said 
declarations  and  then  charge  the  jury  that 
they  are  to  weigh  the  questions  as  to  whether 
they  are  properly  admitted  just  as  they  weigh 
any  other  testimony,  and  that  it  is  the  duty 
of  the  judge  to  be  very  cautious  and  careful 
with  reference  to  letting  in  dying  declarations 
as  evidence,  and  thereafter  charge  the  jury  that 
the  showing  made  by  the  state  comes  up  to  the 
law  concerning  the  admission  of  such  declara- 
tions, and  then  leaving  the  facts  which  he 
charges  were  properly  proven  by  the  state,  to 
be  decided  by  the  jury. 

(7)  Because  there  was  a  total  failure  of 
proof  of  the  corpus  delict!  and  a  total  failure 
of  proof  that  the  defendant  killed  the  deceased. 

(8)  Becaase  it  was  error  to  overrule  the  de- 
fendant's motion  made  for  a  new  trial  made 
on  the  following  grounds:  "Because  there  was 
a  total  failure  of  proof  of  the  corpus  delicti 
and  no  testimonv  to  support  the  verdict" 

(9)  Becaase  the  verdict  is  unjust  in  that  it 
is  unsupported  by  the  evidence,  and  it  was  im- 
possible for  the  jury,  under  his  honor's  charge, 
to  properly  understand  what  their  duty  was 
as  to  the  testimony  and  as  to  the  charge. 

D.  H.  MagUl,  of  Greenwood,  for  appellant 
B.  A.  Cooper,  of  Lanrens,  for  the  State. 

GAGE,  J.  The  defendant  is  a  young  negro 
woman.  She  was  convicted  of  manslftaghter. 
The  deceased  was  ber  husband.  There  was 
no  eyewitness  to  the  transaction.  The  act 
was  done  in  their  own  bouse,  lo  the  night, 
with  a  pistol. 

There  are  nine  exceptions,  altogether  too 
many  for  so  short  a  case.  There  must  be  a 
new  trial,  for  the  second  and  third  excep- 
tions are  well  taken. 

[1]  Considered  inversely,  the  dying  decla- 
ration was  not  competent;  It  did  not  suffi- 
ciently appear  that  death  was  imminent  and 


«For  other  easss  •••  s>m*topia  ud  SMtlon  NOHBBR  In  Dec  Dig.  *  Am.  Dig.  Kejr-No.  Series  *  Rep'r  Indexes 


Digitized  by  VjOOQIC 


622 


82  SOUTHBASXERN  RBPORTBB 


(S.  C. 


that  the  declarant  had  abandoned  all  hope  of 
recovery.  Mr.  McDowell,  who  took  the  dec- 
laration, is  a  lawyer  and  magistrate;  he 
warned  the  declarant  "he  mnst  be  certain  he 
waB  going  to  die."    The  answer  was : 

"Yes,  I  am  going  to  die.  I  may  get  up  for 
a  few  days,  but  this  wound  will  kiU  ine." 

At  another  time  the  witnesses  testified  that 
the  declarant  said : 

"Tea,  I  may  get  np  for  a  few  days,  bat  this 
■hot  will  eventually  kill  me." 

The  witness  further  testified: 

"He  didn't  say  that  he  would  die  from  his 
wound  any  time  soon,  nor  did  he  state  any 
time  at  which  he  beliered  he  would  die  from  it." 

The  rule  is  stated  in  State  t.  Quick,  15 
Bich.  349 : 

"It  must  appear  mtisfactorily  ttiat  death 
was  imminent  at  the  time,  and  that  the  de- 
clarant was  BO  fully  aware  of  this  aa  to  be  with- 
out any  hope  of  life." 

[2]  The  dying  declaration  being  in,  the 
court  instructed  the  Jury  that: 

"The  law  presumed  a  party  who  has  given 
up  all  hope  will  tell  the  truth." 

There  is  no  presumption  that  any  witness 
will  teU  the  truth.  State  t.  MitcbeU,  S6  S.  G. 
624,  35  S.  B.  210. 

The  declaration  is  only  competent  because 
he  who  makes  it  is  then  surrounded  with 
the  solemnities  of  an  oath;  the  situation  is 
like  unto  swearing  a  witness.  It  ought  to 
be  a  solemn  thing  to  uplift  the  hand  and 
swear  by  almighty  God;  it  is  a  solemn  thing 
to  declare  in  the  sight  of  certain  death;  a 
witness  who  thus  declares  has  In  legal  con- 
templation been  sworn  and  no  more. 

"This  condition  of  the  person  is, considered 
as  constituting  as  strong  a  guaranty  for  the 
truth  of  the  declaration  as  an  oath  is  of  ordi- 
nary testimony."  State  t.  Quick,  16  Bich. 
849. 

[3]  The  first  exception  cannot  be  sustained. 
Ordinarily  it  would  not  be  permissible  to  in- 
struct a  jury  that  the  testimony  had  a  drift ; 
but  In  this  instance  the  drift  indicated  was 
away  from  guUt.  The  other  exceptions  are 
without  merit;  let  them  all  be  reported. 

The  verdict  is  set  aside,  and  a  new  trial  is 
ordered. 

OABT,  a  J.,  and  HTDBIOK,  WATTS,  and 
FRASEB,  JJ.,  concur. 

(ts  s.  a  3n) 

DBBNNAN  et  aL  t.  AOUBS  et  aL    (No.  9016.) 

(Supreme  Court  <rf  South  Carolina.    Aug.  13, 
1914.) 

CHABIIIKS    a    15*)— ClLABITABIJE    USB— RlSID- 

UABT  Dbvisb— Pbebebvation  OF  Gbaveb. 
Testatrix  bequeathed  the  balance  of  her 
estate  to  l>e  used  for  keeping  up  certain  gTaros 
at  F.  Church,  and  also  aa  an  endowment  fund 
for  the  benent  of  such  church.  The  church 
was  an  unincorporated  religious  institution, 
managed  by  trustees,  the  graves  being  located  in 
the  graveyard  of  the  church  wholly  on  its  prop- 
erty. Held,  that  the  words  providing  that  a 
part  of  the  residuary  estate  should  be  used  to 
Keep  up  the  graves  were  not  intended  to  cre- 
ate an  enforcMhle  trust,  but  one  of  a  precatory 


nature,  and  that  the  whole  devise  was  sustain- 
able as  a  devise  to  charity. 

[Ed.  Note.-^For  other  casea,  see  Charities, 
Cent  Dig.  |  89;  Dec  IMg.  f  15.*] 

Watts,  J.,  dissenting. 

Appeal  from  Common  Pleaa,  Circuit  Court 
of  Richland  County;  B.  W.  Memminger, 
Judge. 

Suit  by  W.  A.  Drennan  and  others  against 
William  C.  Agurs  and  others,  to  set  aside  the 
residuary  clause  of  the  will  of  Julia  A.  Far- 
ley as  InoperatlTe  In  law  on  the  ground  set 
out  in  appellants'  exceptions,  and  asking  that 
the  property  attempted  to  be  bequeathed  and 
devised  therein  be  decreed  to  testatrix's  heirs 
at  law.  ij''rom  a  decree  denying  such  relief 
on  the  findings  of  a  master  plaintUfs  appeal- 
ed.   Affirmed. 

The  following  Is  the  report  of  the  master, 
appellants'  exceptions,  and  a  copy  of  the 
wiU: 

Master's  Report 

Plaintiffs  instituted  their  action  in  this  court, 
alleging  that  Julia  A.  Farley,  late  of  said  Rich- 
land county,  departed  this  life,  leaving  her 
last  will  and  testament  whereby  after  making 
certain   specific  bequests,  she   devised  and   be- 

?[ueathed  the  "ttalance  of  my  estate  to  be  used 
or  the  keeping  up  the  Agurs  line  of  graves 
at  Fishing  Creek  Churdi  and  also  used  as  an 
endowment  fund  for  the  benefit  of  Fishing  Creek 
Church."  The  complaint  further  alleges  that 
at  the  time  of  her  death  the  testatrix  was  seised 
and  possessed  of  certain  real  property,  situate  in 
the  counties  of  Richland  and  Cheater,  said  state, 
and  was  possessed  of  some  personalty;  that  the 
testatrix  left  as  her  only  heirs  at  law  the 
plaintiffs  and  defendants,  with  the  exception  of 
the  defendant  trustees;  that  the  defendant 
trustees  are  the  trustees  of  the  Fishing  Creek 
Church  mentioned  in  tiie  will ;  that  said  church 
is  an  unincorporated  institution,  and  its  prop- 
erty and  affairs  are  under  the  management  and 
control  of  "said  trustees" ;  that  the  residuary 
clause  of  said  will  is  void  and  inoperative  in 
law,  and  that  the  property  attempted  to  be 
devised  and  bequeathed  goes  by  operation  of 
law  to  the  persons  named,  therein  as  ^e  heita 
at  law  of  said  testatrix. 

The  defendant  trustees  answered,  denying  that 
the  residuary  clause  of  said  will  was  inoperative 
and  void;  they  admitted  that  they  were  the 
trustees  of  the  church  mentioned  in  said  wilL 
and  that  they  are  now  in  possession  of  said 
property,  holding  the  same  in  trust  for  the  use 
of  said  Fishing  Creek  Church.  Further  an- 
swering the  complaint,  said  defendant  alleged 
that  letters  of  administration  had  been  granted 
to  A.  M.  Aiken,  who  bad  fully  accounted  and 
had  been  discharged;  that  the  testatrix  was  a 
native  of  the  neighborhood  of  said  Fishing  Creek 
Church,  and  was  for  a  number  of  years  a  mem- 
her  thereof,  and  that  many  of  her  relatives 
were  buried  in  the  graveyard  of  said  church,  and 
others  are  likely  to  bury  there.  Ck>un8el  for 
plaintiffs  announced  that  he  had  acceptances  of 
service  of  the  summons  and  complaint  in  this 
action  from  all  of  the  other  defendants,  and 
that  they  failed  to  answer. 

The  cause  was  referred  to  the  master  for 
Richland  county  by  the  order  of  Hon.  T.  S. 
Sease,  directing  "that  all  issues  of  law  and 
fact  raised  by  the  pleadings  herein  be  referred 
to  A.  D.  McFaddin,  Esq.,  as  master  •  •  • 
with  instruction  to  take  the  testimony  and  to 
report  the  same,  together  with  his  findings  and 
conclusions  thereon,  •  *  •  with  leave  to  re- 
port any  special  matter." 
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I  held  referenceKand  the  testimony  taken  is 
hereto  attached.  During  the  progress  of  the 
hearings  objection  was  made  to  the  introduction 
of  certain  testimony.  I  noted  the  grounds  of 
the  objections  and  reported  the  testimony  of- 
fered. I  have  admitted  as  proper  endence  in 
this  case  and  have  considered  only  so  much  of 
the  testimony  to  which  there  was  objection  as 
tended  to  identify  the  person  or  thing  intended 
by  the  testatrix. 

Findings  of  Fact 

I  find  from  the  testimony  tliat  Jnlia  A.  Far- 
ley, late  of  the  county  of  Richland,  said  state, 
departed  this  life  on  or  about  March  18,  1902, 
leaving  a  last  will  and  testament;  that  at  the 
time  of  her  death  the  said  Julia  A.  Farley  was 
seised  and  possessed  of  certain  real  property  sit- 
uate in  the  counties  of  Richland  and  York,  and 
was  also  possessed  of  certain  personal  property ; 
that  in  and  by  said  will  the  said  testatrix,  after 
making  certain  specific  bequests,  devised  and 
bequeathed  the  "balance"  of  her  estate  to  Fish- 
ing Creek  Church  to  be  used  as  an  endowment 
fund  for  said  church  and  for  keeping  up  the 
Agurs  line  of  graves  at  said  church. 

I  also  find  from  the  .testimony  that  the 
heirs  at  law  of  the  said  Julia  A.  Farley  are 
correctly  stated   in   the   complaint 

I  also  find  from  the  testimony  that  the  de- 
fendants, W.  C.  Hicklin,  S.  J.  Lewis,  and  W.  R. 
Neeley,  are  the  trustees  of  Fishing  Creek 
Church,  which  church  is  in  said  Chester  county, 
and  that  the  Fishing  Creek  Chnrch  mentioned 
and  referred  to  in  the  last  will  and  testament 
of  said  testatrix  is  the  Fishing  Creek  Church 
in  Chester  county  of  which  said  Hicklin,  Lewis, 
and  Neeley  are  trustees;  that  said  church  is 
an  unincorporated  institution,  conducted  for  re- 
ligious purposes,  and  its  property  and  aifairs 
are  under  the  management  and  control  of  said 
trustees.  That  said  church  is  of  the  Presbyte- 
rian faith. 

I  also  find  from  the  evidence  that  the  .grave- 
yard at  Fishing  Creek  Church,  in  which  the 
Agurs  line  of  graves  are  to  be  found,  is  located 
wholly  upon  uie  property  of  that  church,  and 
that  the  care  and  general  management  of  said 
graveyard  constitutes  a  part  of  the  work  of  that 
church.  While  its  general  care  and  oversight 
is  received  from  said  church,  yet  it  is  not  re- 
stricted to  its  membership,  but  said  graveyard 
is  used  as  a  place  in  which  the  remains  of  the 
dead  of  the  communitjr  are  interred.  The  testa- 
trix, who  lived  to  a  ripe  age,  was  Irarn  in  that 
community  and  lived  there  until  she  was  about 
40  years  of  age.  She  was  a  member  of  that 
church.  A  large  number  of  those  buried  ia 
that  graveyard  were  related  to  the  testatrix,  and 
many  of  the  people  now  living  in  that  commu- 
nity were  her  relatives,  and  it  is  very  likely 
that  they  will  be  buried  there.  The  Agurs  l<ue 
of  graves,  along  with  the  other  graves  in  that 
churchyard,  would  have  been  recipients  of  her 
benefactions  even  though  no  mention  had  been 
made  in  regard  to  the  same  in  said  will,  as  any 
endowment  fund  for  the  benefit  of  that  church 
would  be  used  in  iwrt  for  the  keeping  up  of 
that  graveyard. 

Conclusions  of  Law. 

I  condude,  as  a  matter  of  law,  that  the  de- 
vises and  bequests,  as  contained  iu  the  residuary 
clause  of  the  will  of  Jnlia  A.  Farley,  deceased, 
are  for  charitable  uses  and  are  valid  and  oper- 
ative in  law. 

I  further  conclude  that  the  trust  is  to  a  per- 
son or  thing  sufficiently  certain  and  for  an  ob- 
ject sufficiently  definite,  and  is  capable  of  en- 
forcement by  a  court  of  equity. 

AH  of  which  la  respectfully  submitted. 

Exceptions. 

(1)  That  said  master  erred  in  holding  that  the 
devises  and  bequests  aa  contained  in  the  resid- 


uary clause  of  the  will  of  Julia  A^  Farley, 
deceased,  are  for  charitable  uses  and  are  vnlid 
and  operative  in  law. 

(2)  That  the  said  master  erred  in  failing  to 
find  that  the  provision  in  the  residuary  clause 
of  the  will  of  the  said  Julia  A.  Farley,  deceased, 
"for  Me  keeping  up  the  A.gw»  line  of  grave* 
at  FUhinp  Oreeh  Churoh"  it  void  oind  inoper- 
ative i»  iaM>:  (n.)  As  creating  a  perpetuity  for 
a  use  not  charitable;  (b)  because  of  there  be- 
ing no  e.  q.  t  capable  or  enforcing  trust;  (c) 
because,  no  trustee  having  been  appointed,  and 
the  object  and  subject-matter  of  the  proposed 
trust  being  indefinite  and  uncertain,  it  is  in- 
capable of  enforcement  by  the  court,  and  no 
valid  trust  was  created. 

(3)  That  the  said  master  erred  in  foiling  to 
find  that  the  provisions  in  the  residuary  clause 
of  said  will,  "and  also  a»  an  endowment  fund 
for  the  benefit  of  Fiahinfi  Creek  Ckwrch,"  w 
void  and  inoperative  in  law:  (a)  Because,  be- 
ing inseparably  connected  with  the  prior  void 
bequest  it  must  fall  with  it;  (b)  because,  no 
trustee  having  been  appointed,  and  the  object 
and  subject-matter  of  the  proposed  tiust  being 
indefinite  and  uncertain,  it  is  incapable  of  en- 
forcement by  the  court  and  no  valid  trust  was 
created. 

(4)  That  said  master  erred  in  concluding  that 
the  trust  is  to  a  person  or  thing  sufficiently 
certain  and  for  an  object  sufficiently  definite 
and  is  capable  of  enforcement  by  a  court  of 
equity. 

(5)  That  said  master  erred  in  failing  to  con- 
clude that  the  entire  residuary  clause  ia  void 
and  inoperative  in  law,  in  that  no  trustee  is 
named,  the  will  does  not  declare  the  manner 
in  which  the  devise  is  to  be  carried  out, 
and  is  so  indefinite  and  uncertain,  both  as  to  the 
quantum  of  the  subject-matter  and  the  objects 
of  the  trusts,  that  the  court  is  incapable  of 
enforcing  it,  and  therefore  no  valid  trust  was 
created. 

Will. 

May  25,  1897. 

I  being  of  sound  mind  I  now  make  my  last 
will 

This  Will  Is  to  testify  that.  I  want  three 
Hundred  Dollars  in  money  put  out  on  interest 
the  three  Hundred  Dollars  to  have  good  security 
the  interest  of  the  three  Hundred  Dollars  to 
be  put  into  the  hands  of  some  responsible  per- 
son who  will  have  my  lot  at  the  Cemetery 
in  Columbia,  S.  C,  kept  in  good  order  the 
interest  of  the  three  hundred  dollars  will  be 
sufficient 

I  appoint  Willie  Huey  as  my  Extor  of  Es- 
tate to  pay  the  person  who  has  the  lot  attended 
to  and  also  keeping  the  lot  in  order 

My  watch  small  chain  &  Silver  Cup  to  be 
given  to  my  grand  Nephew  Farley  Huey. 

One  Hundred  Dollars  out  of  my  estate  to  be 
given  to  my  niece  Lizzie  Huey. 

The  balance  of  my  Estate  to  be  nsed  for  the 
keeping  up  the  Agurs  line  of  graves  at  Fish- 
ing Creek  Chnrch,  &  also  used  as  an  endow- 
ment fund  for  the  benefit  of  Fishing  Creek 
Church. 

I  leave  all  my  Household  goods  to  my  Niece, 
Lizzie  Huey 

I  want  the  bed  of  my  grave  walled  in  with 
brick  also  the  necessary  inscription  put  on  my 
tombstone  t  before  an,v  disposal  is  made  of  my 
estate  Julia  A.  Farley. 

Wilson  ft  Wilson,  of  Rock  Hill,  for  appel- 
lants. R.  B.  Caldwell,  of  Chester,  and  Ed- 
ward L.  Craig,  of  Columbia,  for  respondents. 

GARY,  C.  J.  This  is  an  action  to  set  aside 
the  residnary  clause  of  a  will,  on  the  ground 
that  it  is  null  and  void,  for  the  reasons  here- 
inafter mentionecL   Xlie  facts  are  fully  stated 
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In  the  report  of  the  master,  wblcb  will  be 
reported,  together  with  the  appellants'  excep- 
tions, and  a  copy  of  the  wllL 

The  first  question  that  will  be  considered  is 
whether  there  was  error  on  the  part  of  his 
honor  the  circuit  Judge  In  concluding,  as  a 
matter  of  law,  that  the  devises  and  bequests 
contained  in  the  residuary  clause  of  the  will 
are  for  charitable  nses,  and  therefore  valid 
and  operative  In  law.  That  clause  of  the  will 
is  as  follows: 

"The  balance  of  my  estate  to  be  used  for  keep- 
ing np  the  Agurs  line  of  graves  at  Fishing  Creek 
Chorcb,  and  also  used  aS  an  endowment  fund 
for  the  benefit  of  Fishing  Creek  Chorch." 

The  following  findings  of  fact  by  the  mas- 
ter do  not  seem  to  be  disputed: 

"That  sai-l  church  is  an  unincorporated  instl- 
tntion,  conducted  for  religions  purposes,  and  its 
property  and  affairs  are  under  the  manage- 
ment and  control  of  said  trustees;  that  the 
graveyard  at  Fishing  Creek  Church,  in  which 
the  Agurs  line  of  graves  is  to  be  found,  is 
located  wholly,  upon  the  property  of  that  church, 
and  that  the  care  and  general  management  of 
said  graveyard  constitutes  a  part  of  the  work  of 
that  church.  While  its  general  care  and  over- 
sight is  received  from  said  church,  yet  it  is 
not  restricted  to  its  membership,  but  said  grave- 
yard is  used  as  a  place  in  which  the  remains  of 
the  dead  of  the  community  are  interred." 

When  the  residuary  clause  Is  constructed, 
in  connection  with  the  other  parts  of  the  will, 
it  shows  that  the  Intention  was  that  Fishing 
Creek  Church  should  take  charge  of  the  en- 
tire residue  not  only  so  mncA  thereof  as  was 
to  be  used  in  keeping  up  the  Agurs  line  of 
graves,  but  also  that  part  that  was  to  be  used 
as  an  endowment  fund,  for  the  benefit  of  said 
chnrch,  thereby  constituting  Fishing  Creek 
Church  a  tmstee,  for  the  purpose  of  adminis- 
tering the  tmsts  created  by  the  residnary 


clanse.  If  sacb  bad  Bot  been  the  Intention 
of  the  testatrix,  it  la  but  reasonable  to  sup- 
pose that  she  would  have  used  other  words 
to  express  her  Intention.  She.  evidently 
thought  it  was  necessary  to  appoint  trustees 
to  carry  the  provisions  of  the  wUl  Into  effect, 
as  is  shown  by  the  following  langnage  of  the 
wUl: 

"This  will  is  to  testify,  that  I  want  three 
hundred  dollars  in  money  put  ont  on  interest, 
three  hundred  dollars  to  have  good  secnri^,  the 
interest  of  the  three  hundred  dollars  to  be  put 
into  the  bands  of  some  responsible  person,  who 
will  have  my  lot  at  the  cemetery  In  Colnmbia, 
S.  C,  kept  in  good  order;  the  interest  of  the 
three  hundred  dollars  will  be  snfiScient. 

"I  appoint  Willie  Huey  as  my  executor  of 
estate  to  pay  the  person,  who  has  the  lot  attend- 
ed to,  and  also  keeping  the  lot  in  order." 

The  words  providing  that  a  part  of  the  re- 
siduary estate  was  to  be  used  for  keying  op 
the  Agurs  line  of  graves  at  said  church  were 
not  Intended  to  create  an  enforceable  trust, 
but  they  were  of  a  precatory  nature.  The 
testatrix  Intended  to  emphasize  the  manner 
In  which  she  wished  a  part  of  the  residue  ex- 
pended, but  left  the  matter  to  the  discretion 
of  Fishing  Creek  Church.  The  amount  to  be 
expended  was  not  specified,  nor  the  manner 
In  which  the  trustee  was  to  keep  up  the  said 
graves,  as  was  done  when  provision  was 
made  for  keeping  tai  order  her  lot  in  the  oeme- 
tary  in  Columbia. 

These  conclusions  show  that  none  of  the 
exceptions  can  be  sustained.  Judgment  at- 
firmed. 

HYDBICK,  FBASBB,  and  6A6B,  33^  con- 
car. 

WATTS,  7.,  dlssentlns. 
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FIKST  NAT.  BANK   OP  FT.   VALLBT  ▼. 

RILET.    (No.  618.) 

<8tipreme  Court  of  Georgia.    Ang.  18, 1914.) 

(BptUhut  hv  the  Court.) 
i.  Attachuxrt  (I  808*)— OuiiK  Case— Eti- 

DEITCE. 

A  writ  oi  attadiment,  based  on  allega- 
tions that  the  defendant  had  acid  part  of  his 
proi)erty  and  was  preparing  to  sell  the  rest  of 
it  to  avoid  payment  of  his  debts,  was  executed 
by  levy  on  described  land,  and  a  claim  was 
filed  by  a  third  person.  On  the  trial  the  claim- 
ant assumed  the  burden  of  proof:  and  a  ver- 
dict was  directed  in  his  favor.  The  plaintiff 
excepted.  The  claimant  did  not  testify,  but  the 
evidence  showed  the  following  in  substance: 
Claimant  was  negotiating  several  months  for  the 
purchase  of  the  property.  About  noon  of  March 
26th  the  owner  notified  him  that  an  offer  of 
$6,000,  which  he  had  previously  made,  would  be 
accepted.  He  arranged  to  borrow  the  money 
front  a  bank  with  which  to  pay  the  purchase 
price.  He  vab  authorized  by  the  president  of 
the  tank  to  draw  a  check  for  the  amount  of  the 

{mrchase  price,  and  did  so;  the  check  was  de- 
iyered  to  the  owner,  who  executed  a  warranty 
deed  conveying  the  property  to  the  claimant,  but 
reciting  on  its  face  a  reservation  to  the  owner 
of  the  rents  for  five  months  as  a  part  of  the 
consideration.  The  balance  of  the  consideration 
recited  in  the  deed  was  $6,000  cash.  The  claim- 
ant also  executed  a  written  option  reciting  that, 
in  consideration  of  $1,  the  claimant  gave  the 
grantor,  his  heirri  and  assigns,  an  option  to  buy 
the  property,  within  aix  months,  at  the  price  of 
$6,2U0.  In  concluding  the  sale,  the  parties  were 
engaged  natil  about  9  o'clock  Saturday  night. 
The  estimated  value  of  the  property  for  rent 
was  $S6.50  per  month.  It  was  admitted  that 
the  consideration  named  in  the  deed  was  a  fair 
value  of  the  property.  The  defendant  was  in- 
■olvent  at  the  time,  and  owed  the  bank  (from 
which  the  claimant  borrowed  the  money)  sev- 
eral notes,  amounting  to  $5,000.  This  debt  was 
paid  from  the  proceeds  of  the  check.  The  claim- 
ant was  informed  by  the  defendant  that  the  lat- 
ter was  selling  in  order  to  pay  off  bis  debts, 
and  that  for  that  purpose  the  defendant  was 
intending  to  sell  all  of  his  property  (there  being 
other  property).  The  deed  and  check  were  de- 
livered ;  but  it  does  not  appear  when  the  check 
was  cashed  or  what  became  of  the  other  $1,000. 
On  the  following  day,  which  was  Sunday,  the 
plaintiff  sued  out  his  attachment  against  the 
claimant's  grantor,  and  caused  it  to  be  levied  on 
the  property.  When  tendered  in  evidence,  the 
judge  rejected  the  note  from  the  claimant  to  the 
bank  for  the  money  which  it  loaned  him.  Held, 
the  evidence  rejected  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  ||  1102-1100,  1U1-U13 ;  Dec.  Dig. 
|30a*J 

2.  Attachvent  ({  308*>— CtAnc  Cask— Dikec- 
noH  OF  Vebdiot  —  StrmoixNCT  o»  Evi- 

OKNCK. 

The  court  erred  in  directing  a  verdict  for 
the  claimant 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  H  1102-1109,  1111-1113 ;  Dec.  Dig. 
I  30&*1    . 

Er/  >i  from  Superior  Conrt,  Honston  Coun- 
ty;  T.  A.  Parker,  Judge. 

Claim  case  by  A.  C.  Riley  against  the  First 
National  Bank  of  Ft  Valley.  Judgment  for 
claimant  on  directed  verdict,  and  the  bank 
brings  error.    Reversed. 


Miller  &  Jones,  of  Macon,  for  plaintifr  In 
error.  Jule  Felton,  of  Montezuma,  and  A. 
C.  Riley,  of  Ft  Valley,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  c<«cnr. 


(142  Ga.  23S) 
SPOONBR  V.  BANK  OF  DONALSONVILLB. 

(No.  479.) 

(Supreme  Court  of  Georgia.     July  24,  1914.) 

fayllabv  hv  the  Court.) 

Baitkb  awd  Banking  (J  127*)— Deposit  Ac- 
counts-Checks—Sdbsequekt  Loss— IlIGItT 
10  CnABQE  Back. 

In  this  suit,  brought  to  recover  of  the  de- 
fendant bank  a  stated  sum,  it  is  alleged,  in  sub- 
stance, that  the  plaintiff  was  a  depositor  in  the 
defendant  bank,  and  carried  a  deposit  account 
therein  to  his  credit,  subject  to  his  check.  On  a 
certain  day  he  deposited  to  his  credit  in  the 
bank  a  check  drawn  on  a  bank  at  another  place 
by  a  named  person,  payable  to  the  order  of  the 
plaintiff  and  by  him  indorsed  in  blank,  which 
check  so  deposited.  The  defendant  received  and 
placed  as  a  credit  on  p'.^ntiff's  deposit  account 
in  the  bank  and  gave  him  a  deposit  slip  stating 
that  his  deposit  account  had  been  credited  with 
the  amount  of  the  check  on  that  date,  and  aft- 
erwards the  plaintiff  drew  checks  in  the  usual 
course  of  his  business  against  said  deposit, 
which  were  'paid  by  the  defendant  Subsequent- 
ly he  placed  other  moneys  and  checks  to  the 
credit  of  bis  account,  as  had  been  his  custom 
before  and  after  said  date.  It  is  alleged,  fur- 
ther, that  the  plaintiff,  under  bis  dealings  as  a 
depositor  with  the  defendant  had  the  right  to 
draw  immediately  against  bis  account  credited 
with  the  deposit  of  the  check  stated,  but  that 
about  a  month  subsequently  to  the  deposit  of  the 
check  the  defendant  charged  his  deposit  ac- 
count with  the  amount  of  the  check,  taking  this 
sum  from  him  without  his  knowledge  or  con- 
sent and,  after  charging  his  account  with  this 
sum,  refused,  after  demand,  to  return  it  to  him 
or  to  his  account,  and  notified  him  that  the 
check  had  been  lost  in  the  mail,  and  for  this 
reason  it  could  not  be  returned  to  him. 

Held,  that  the  court  below  erred  in  sustain- 
ing a  general  demurrer  to  the  petition  and  in 
dismissing  the  case.  Under  the  allegations  of 
the  petition,  the  transaction  between  the  deposi- 
tor and  the  bank  constituted  a  sale  of  the  pa- 
per to  the  bank,  and  vested  the  title  to  the  same 
in  the  bank,  and  the  cash  became  the  property 
of  the  depositor,  and  the  bank  did  not  have  the 
right  to  charge  back  the  amount  of  the  check 
against  the  accotut  of  the  depositor. 

(a)  Any  right  which  the  bank  may  have 
against  the  plaintiff  by  reason  of  his  indorse- 
ment is  not  now  involved. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  C^t  Dig.  U  804,  310;    Dec.  Dig.  { 

Error  from  Superior  Court,  De-  atur  Coun- 
ty;  Frank  Park,  Judge. 

Action  by  J.  O.  Spooner  against  the  Bank 
of  DonalsonviUe.  From  a  Judgment  sustain- 
ing a  demurrer  to  the  petition,  plaintiff 
brings  error.  Reversed,  and  motion  for  re- 
hearing denied. 

R.  G.  Hartsfleld.  of  Balnbridge,  for  plain- 
tiff in  error.  Erie  M.  Donalsou,  of  Bain- 
bridge,  for  defendant  in  error. 


•For  other  cases  sea  lams  topic  and  ssctlon  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key-No.  SerlM  4  Eep'r  Indese* 
82SJS.— M 
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BEJCE,  3.  Judgment  reversed.  All  the 
Justices  concur. 

On  Motion  for  Rebearlng. 

It  1b  unnecessary  to  discuss,  questions 
which  may  arise  under  the  evidence  on  the 
final  trial.  All  that  is  now  held  is  tliat  the 
allegations  of  the  petition  are  sufficient  to 
withstand  a  general  demurrer. 

Motion  denied. 


(142  Ga.  178) 

JONES  V.  CAMAE. 

OAMAK  V.  JONES. 

(No.  627.) 

(Supreme  Court  of  Georgia.    Aug.  18, 1914.) 

(Syllahu*  hy  the  Court.) 

Wnxs  (i  558*)  —  Devise  of  Iulhd  —  Sxjm- 

ciENCT  or  Descbiftion. 

The  plaintiff's  entire  case  was  based  upon  a 
claim  as  remainderman  under  a  devise  in  a  will, 
which  was  void  for  uncertainty  in  the  descrip- 
tion of  the  subject  of  the  devise;  and,  that 
heing  true,  the  court  should  have  sustained  a 
general  demurrer  to  the  petition. 

[Ed.  Note.— For  other  cases,  see  'Wills,  Cent. 
Dig.  §1  1205,  120e,  1211-1215;  Dec  Dig.  { 
558.  •] 

Error  from  Superior  Court,  Warren  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  F.  A.  Jones  against  M.  W.  Ca- 
mak.  Judgment  for  defendant,  and  plaintiff 
brings  error,  and  defendant  files  cross-bill 
of  exceptions.  Reversed  on  cross-bill,  and 
main  bill  dismissed. 

L.  D.  McGregor,  of  Warrenton,  for  plain- 
tiff in  error.  Cobb  &  Erwln  and  Holden  & 
Shackelford,  all  of  Athens,  and  E.  P.  Davis, 
of  Warrenton,  for  defendant  in  error. 

BECK,  J.  Petitioner  seeks  to  recover  prop- 
erty as  a  remainderman  after  the  death  of  the 
life  tenant,  basing  her  right  to  recover  upon 
an  item  of  the  will  of'  Anthony  Jones,  the 
father  of  plaintiff's  husband,  the  life  tenant 
In  part,  the  will  reads  as  follows: 

"Item  1st.  I  give  unto  my  wife  Sealy  thirty 
acres  of  land,  and  two  negroes.  Seaborn  and 
Macy,  one  horse,  two  cows  and  calves,  one  sow 
and  pigs,  two  good  beds  and  furniture,  dur- 
ing her  widowhood  then  equally  divided  between 
ray  lawful  heirs. 

''Item  Second.  I  give  unto  my  son  Nathan  four 
hundred  acres  of  land,  and  at  bis  death  his  wife 
to  remain  in  possession  of  the  land  during  her 
widowhood,  then  to  be  equally  divided  between 
his  lawful  heirs. 

"Hem  3rd.  I  loan  nnto  my  son  Edmund  Jones 
four  hundred  acres  of  land  his  lifetime,  then  to 
his  wife  during  her  widowhood,'  then  to  be 
equally  divided  between  his  lawful  children. 

"Item  4th.  I  loan  my  son  Lewis  Jone.<)  four 
hundred  acres  of  land  his  lifetime,  and  one  ne- 
gro boy  Warren,  and  then  to  his  wife  during  her 
widowhood,  then  to  be  equally  divided  between 
bis  lawful  children. 

"Item  6tb.  1  loan  unto  my  son  Robert  Jones 
four  hundred  acres  of  land  his  lifetime,  and  one 
negro  boy  Peter,  and  then  to  his  wire  during 
her  widowhood,  and  then  to  be  equally  divided 
between  his  lawful  children." 


The  will  contained  a  residuary  clause  as 
follows: 

"Item  7.  My  request  is  that  my  executors  pay 
all  of  my  just  debts,  and  then  equally  divide 
all  the  residue  of  my  property,  if  there  be  any, 
between  my  lawful  children." 

While  it  Is  alleged  that  the  executor  assent- 
ed to  the  legacy,  there  Is  no  allegation  that 
there  was  any  partition  or  division  of  the 
lands  among  the  legatees  In  accordance  with 
the  provisions  of  the  will  of  Anthony  Jones, 
the  testator,  after  the  death  of  the  latter. 
Plaintiff's  claim  of  title  is  based  upon  item 
5th  of  the  will,  she  being  the  widow  of  Robert 
Jones,  named  as  devisee  in  that  Item.  The 
petition.  In  addition  to  the  general  prayers 
for  the  recovery  of  the  land,  sought  to  have 
a  sheriff's  deed  declared  null  and  void,  so 
as  to  have  a  clear  title  In  the  petitioner, 
according  to  the  provisions  of  the  will. 
While  it  is  alleged  that  this  sheriffs  deed  was 
introduced  in  evidence  by  the  defendant,  it 
does  not  appear  from  the  petition,  or  from 
any  of  the  amendments  thereto,  that  this 
instrument  was  a  part  of  the  defendant's 
claim  of  title.  Among  other  grounds  of  de- 
murrer, the  defendant  urged  the  following: 

"That  the  item  of  the  will  of  Anthony  Jones, 
deceased,  which  is  reUed  on  by  plaintiff  as  giv- 
ing her  title  to  the  land  sued  for,  contains 
such  a  vague,  uncertain,  and  indefinite  descrip- 
tion of  the  land  mentioned  in  said  item  as  to  be 
insufScient  as  a  basis  as  a  claim  of  title  to 
the  land  sued  for.  That  the  devise  attempted 
to  be  made  in  item  5th  of  the  will  is  void 
for  uncertainty." 

The  demurrer  of  the  defendant  was  over- 
ruled by  the  court;  the  case  proceeded  to 
trial,  and  resulted  in  a  verdict  for  the  de- 
fendant The  plaintiff  made  a  motion  for  a 
new  trial,  based  upon  various  grounds;  and 
this  motion  was  overruled.  To  the  overrul- 
ing of  the  motion  for  a  new  trial,  the  plain- 
tiff excepted,  bringing  the  case  to  this  court  \ 
The  defendant  filed  a  cross-bill  of  exceptions, 
assigning  error  upon  the  judgment  of  court 
overruling  the  demurrer. 

The  decision  of  the  question  raised  by  the 
assignment  of  error  contained  in  the  cross- 
bill of  exceptions  will,  under  our  view  of  the 
law  applicable  to  the  question  raised,  dispose 
of  tills  case.  The  plaintiff's  entire  case  rests 
upon  the  contention  that,  under  the  allega- 
tions In  the  petition  and  the  amendment 
thereto,  she  was  entitled  to  the  land  sued 
for  as  a  remainderman  after  the  death  of 
her  husband,  the  life  tenant  Her  rights  as 
remainderman,  If  any  exist,  grow  out  of  the 
provision  of  the  fifth  Item  of  the  will  of  An- 
thony Jones,  the  father  of  plaiutifTs  husband. 
That  item  reads  as  follows: 

"I  loan  unto  my  son  Robert  Jones  four  hun- 
dred acres  of  land  bis  lifetime,  and  one  ne;ro 
boy  Peter,  and  then  to  his  wife  during  her  wid- 
owhood, and  then  to  be  equally  divided  between 
bis  lawful  children." 

We  are  of  the  opinion  that  the  description 
of  the  subject  of  this  devise  is  entirely  too 
vagu-  and  uncertain  to  be  operative  for  the 


•For  atlitr  eaM«  «m  urn*  topio  and  Motion  NUUBBR  la  Dae  Dig.  t  Am.  Dig.  Kej-No.  Sarlas  *  Rop'r  ladexH 
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pnrpose  of  yestlng  title  in  the  named  devisee 
to  any  land  whatever.  In  every  conveyance 
by  deed  and  in  every  devise,  tbere  must  cer- 
tainly be  some  description  of  the  property 
conveyed  or  of  the  subject  of  the  devise.  It 
may  be  indefinite,  and  yet  the  devise  not  be 
void,  U  there  be  such  a  description  or  fixing 
of  the  subject  of  the  devise  that  by  oral  proof 
it  can  be  shown  and  made  certain  what  the 
testator  intended  to  pass  under  the  terms  of 
the  wllL  Sudi  expressions  as  "my  river 
plantation,"  "the  place  on  which  I  now  live," 
"my  farm  in  [a  certain]  county  or  district," 
have  been  held  sufficient,  where,  by  the  aid 
of  extraneous  proof,  the  property  thus  re- 
ferred to  may  be  identified.  But  in  the  present 
case  terms  of  description  are  absolutely  want- 
ing. Tbere  is  nothing  which  could  be  assisted 
by  the  adduction  of  extraneous  proof.  There 
is  nothing  to  even  suggest  that  there  is  a 
patent  or  latent  ambiguity.  It  is  evident 
from  the  terms  of  the  will  that  the  testator 
was  the  owner  of  a  considerable  body  of  land 
containing  several  times  the  number  of  acres 
he  sought  to  give  by  the  item  of  the  wUl  under 
consideration;  and  it  would  be  impossible, 
without  extraneous  testimony  which  would 
practically  create  a  devise  instead  of  aiding 
in  the  ascertainment  of  what  the  devise  was, 
to  determine  the  subject  of  the  devise  in  the 
fifth  item  of  this  will.  The  suggestion  that 
in  some  cases,  where  a  definite  quantity  of 
land  is  given  and  the  testator  owns  a  larger 
quantity  of  land  than  that  devised,  the  dev- 
isee has  been  allowed  to  select,  even  If 
sound  law,  could  not  be  applied  here,  because 
there  are  other  devisees  who  are  given  land 
merely  described  as  this  is  (that  is,  by  stating 
the  number  of  acres  given),  and  who  are 
named  in  the  will  before  the  son  Robert,  the 
life  tenant  of  the  estate  now  claimed  by  the 
plalntlfl.  We  are  perfectly  dear  In  our 
opinion  that  the  devise  is  void;  and,  that 
being  true,  the  petitioner  had  no  standing  in 
court,  and  the  general  demurrer  should  have 
been  sustained.  As  this  disposes  of  the 
entire  case,  the  main  bill  of  exceptions  will 
be  dismissed,  and  the  Judgment  of  the  court 
below  reversed  on  the  cross-bill  of  exertions. 
Oay  V.  Oay,  108  Ga.  739,  32  S.  E.  846. 

Judgment  reversed  on  the  cross-biU  of  ex- 
ceptions. Main  bill  dismissed.  All  the  Jus- 
tices concnr. 

(142  Oa.  240) 

SUPREME  LODGE  K.  P.  t.  FEW.    (No.  499.) 

(Supreme  Court  of  Georgia.     Aug.  18,  1914.) 

(SvlJabut  ty  (he  Court.) 

1.  Appeal   and   Error    (|   1099*)— Oo-obts— 
Law  of  the  Case— Prior  Appeai,. 

When  the  case  was  before  this  court  on  a 
former  occasion  (Supreme  Liodne  Knigbts  Pyth- 
ias V.  Few,  138  Ga.  778,  76  S.  E.  91),  it  ap- 
peared that  the  insurance  policy  on  which  the 
action  was  based  contained  a  provision  that  the 
insurer  "will  not  l>e  liable  unless  the  said  mem- 


ber has  actually  paid  the  membership  fee  end 
made  the  first  monthly  payment  required  while 
said  member  is  in  good  health."  In  deciding 
the  case  this  court  construed  the  foregoing 
clause,  and  also  held  that  where  "the  agent  of 
the  society  knew  the  insured  was  not  in  good 
health  after  the  time  the  application  for  insur- 
ance was  received,  but  before  the  policy  (of  in- 
surance) was  delivered  to  the  insured,  and  the 
agent  delivered  the  policy  and  received  the  first 
monthly  payment  from  the  insured  with  the 
same  knowledge,  the  society  will  not  be  heard 
to  set  up  as  a  defense  to  a  suit  on  the  policy 
that  the  insured  was  not  in  good  health  at  the 
time  of  taking  out  the  Insurance  on  his  life,  but 
will  be  held  to  have  waived"  the  above-quoted 
condition  in  the  policy.  The  ruling  then  made 
also  applies  to  another  condition  contained 
in  the  same  policy,  to  the  effect  that  the  policy 
should  be  void  if  the  insured  made  false  answers 
to  questions  propounded  to  him  preliminary  to 
accepting  him  as  a  subject  of  insurance,  one  of 
which  questions  related  to  the  existence  of  other 
insurance  then  carried  upon  the  life  of  the  ap- 
plicant See  Few  v.  Supreme  Lodge  Knights  of 
Pythias,  136  Ga.  181,  71.  S.  E.  130. 

(a)  The  rulings  made  when  this  case  was  be- 
fore the  court  on  former  occasions  concluded 
the  insurer,  on  substuntially  the  same  evidence, 
upon  the  question  whether  the  agent  who  deliv- 
ered the  policy  and  received  the  hrst  premium 
was  such  an  agent  as  that  notice  to  him  of 
facts  which  would  prevent  the  insurer  from  suc- 
cessfully setting  up  failure  of  the  conditions  in 
the  policy  here  involved  as  a  defense  to  the  ac- 
tion was  notice  to  the  company. 

(b)  The  evidence  on  the  last  trial  did  not 
vary  from  that  on  the  former,  so  materially  na 
to  change  this  result. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  {(  4370-4379;    Dec.  Dig.  | 

ioe».*] 

2.  Insurance  (|  e45*)— PutADiNO  and  Pboof 
— Defense. 

Where  the  insurer  set  up  in  his  plea  fail- 
ure of  the  condition  of  the  policy  relating  to  the 
existence  of  other  insurance,  as  above  mentioned, 
the  i^aintiff,  without  replication  in  his  plead- 
ings, could  meet  such  defense  by  showing  that 
the  company,  at  the  time  of  delivering  the  pol- 
icy and  receiving  the  first  premium,  had  notice 
of  the  insurance  alleged  to  have  been  omitted 
by  the  insured  in  making  answer  to  the  ques- 
tion preliminary  to  his  acceptance  as  an  insur- 
able risk.  See  Travelers'  Insurance  Co.  v. 
Thornton,  119  Ga.  455,  4«  S.  E.  tS78. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  |{  1554,  1632-1644;  Dec.  Dig.  | 
645.*] 

3.  Pbiob  Revebsai.. 

When  the  case  was  last  t>efore  this  court 
(138  Ga.  778,  76  S.  E.  91),  the  judgment  of  the 
trial  court,  directing  a  verdict  for  the  plaintiff, 
was  reversed  on  the  ground  that,  on  tile  issue 
referred  to  in  the  preceding  note,  there  was  evi- 
dence that  the  insured,  at  the  time  of  making 
his  answer  to  the  question,  carried  insurance 
which  he  did  not  mention,  and  that  such  evi- 
dence was  sufficient  to. carry  the  case  to  the 
jury. 

4.  Insurance  (f  378*)— Action  oh  Policy- 
Evidence. 

On  the  subsequent  trial  the  plaintifF  intro- 
duced additional  uncontradicted  evidence  to  the 
effect  that,  at  the  time'  of  the  delivery  of  the 
policy  and  acceptance  of  the  first  premium,  the 
agent  of  the  insurer,  who  made  the  delivery  and 
accepted  the  premium,  knew  of  the  existence  of 
the  insurance  which  had  been  omitted  from  the 
answer  of  the  insured.  Such  evidence  (under 
the  former  rulings  in  the  same  case)  demanded 
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«  flndliiK  against  the  Imnrer,  npon  which  the 
Judgment  waa  formerly  reversed. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  »  968-997 ;   Dec.  Dig.  i  378.*1 

6.  Acnon  on  Inbdbancb  Pouot. 

In  view  of  the  ruling  announced  in  the  pre- 
ceding note,  it  is  unnecessary  to  consider  wheth- 
er the  conditions  named  in  the  policy  amounted 
to  warranties  or  representations,  or  the  effect 
thereof,  or  any  question  aa  to  the  admissibility 
of  evidence,  or  the  diarge  of  the  court  in  re- 
gard thereto. 

A.  AppKAii   AND    Ebbob    (f  1099*)— LAW    or 
TBB  Cask— KuLiNQ  on  Fobheb  Appeal. 

Upon  all  other  matters  of  defense  set  up  in 
the  plea,  the  evidence  is  substantially  the  same 
as  when  the  case  was  before  this  court  on  a 
former  occasion.  138  Ga.  778,  76  S.  E.  91. 
At  that  time  the  judgment  of  the  trial  court 
directing  a  verdict  for  the  plaintiff  was  reversed 
•olelj  on  the  ground  that  there  was  evidence  re- 
qniring  submission  to  the  jury  of  the  question 
of  other  existing  insurance ;  and  it  was  further 
held  that  there  was  no  merit  in  any  other  of 
the  assignments  of  error.    UM: 

(a)  This  ruling  extended  to  all  of  the  several 
reasons  set  forth,  in  the  bill  of  exceptions,  relied 
on  to  show  error  as  complained  of  in  the  sev- 
eral assignments  of  error. 

(b)  The  former  ruling  became  the  law  of  this 
case,  and,  under  the  same  pleadings  and  sub- 
stantially the  same  evideuce,  there  was  no  error 
in  restricting  the  trial  to  issues  based  on  the 
existence  of  other  insurance: 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  4370-1379;  Dec.  Dig.  | 
1099.*] 

Error  from  Superior  Court,  Morgan  Coun- 
ty; Jaa.  B.  Park,  Judge. 

Action  by  M.  M.  Few  against  tlxe  Supreme 
Lodge  Enlgbts  of  Pythias.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

See,  also,  138  Ga.  778,  76  8.  E.  OL 

Garrard  &  Gazan,  of  Savannah,  and  Percy 
Middlebrooks,  of  Madison,  for  plaintiff  in  er- 
ror. M.  C.  Few  and  F.  C.  Foster,  Sr.,  botli 
of  Madison,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


<1E  Cta.  App.  55) 

CARTER  T.  FIRST  NAT.  BANK  OF  SAN- 

DERSVILLE.    (No.  6726.) 
<Coart  of  Appeals  of  Georgia.    Aug.  22,  1914.) 

(Byllaiut  by  the  Court.) 

Oabnishiibnt  (f  191*)— Attobwet'b  Fma. 

Under  the  provisions  of  section  5294,  Civ. 
Code  1910,  if  a  garnishee  "shall  answer  truly 
that  he  owes  the  defendant  nothing,"  and  "shaU 
have  to  incur  any  expense  in  mailing  his  or 
her  answer  to  the  garnishment,  •  •  •  ttg 
amount  so  incurred  shall  be  taxed  in  the  bill 
of  costs,  under  the  approval  of  the  court,  and 
i>e  paid  by  the  party  cast  in  the  suit,  as  other 
costs  are  now  paid.  The  provision  to  cover 
the  expense  in  making  the  answer  being  man- 
datory, it  was  error,  in  a  case  where  the  an- 
swer of  the  garnishee  denying  any  indebtedness 
was,  in  an  issue  formed  upon  a  traverse,  found 
to  .be  true,  to  refuse  to  tax  as  costs  any  al- 
lowance whatever  for  attorney's  fees,  where 
the  evidence  as  to  the  service  of  the  attorney 
was   undisputed.      Under   the   verbiage   of   sec- 


tion 6294,  the  discretion  tavolved  In  the  ap- 
proval of  the  trial  judge  is  addressed  to  fixing 
the  amount  of  expense  to  be  allowed,  and  does 
not  extend  to  or  hiclude  the  right  to  deny  such 
expense  altogether. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  ii  372^79;   Dec  Dig.  |  191.*] 

Error  from  City  Court  of  Sandenrrllle ;  W. 
L.  Phillips,  Judge. 

Action  by  the  First  National  Banic  of  San- 
dersvlUe  against  J.  T.  Carter.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

J.  J.  Harris,  of  Sandersrllle,  for  plaintiff 
In  error.  M.  L.  Gross,  of  Sandersville,  for  de- 
fendant in  error. 

WADE,  J.    Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  sickness. 

(IS  Qa.  App.  6$) 

NATIONAL  BANK  OF  TIFTON  t.  BROWN 

et  aL     (No.  6728.) 
(C!onrt  of  Appeals  of  Georgia.    Aug.  22,  1914.) 

(Byllaliui  ly  the  Court.) 

APPBAI.  and  EBBOB   (i   78*)— PSKUATUBK  AP- 

pkaI/— Dismissal. 

The  judgment  overruling  a  demurrer  to  the 
defendant's  answer  was  a  mere  interlocutory 
ruling,  and,  if  the  decision  of  the  court  had 
been  rendered  as  the  losing  party  claimed  it 
should  have  been,  it  would  not  have  resulted  in 
a  final  disposition  of  the  cause.  For  this  rea- 
son the  bill  of  exceptions  is  premature,  and 
must  be  dismissed.  Civ.  0>de  1910,  I  6138; 
Case  Threshing  Machine  Co.  v.  Hodges,  9  Ga. 
App.  722,  73  8.  E.  189,  and  cases  there  cited; 
Hyland  Chemical  Co.  v.  Goddard,  10  Ga.  App. 
13,  72  S.  E.  515. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jf  426,  434,  464-177,  480, 
481;    Dec.  Dig.  f  7a*] 

Error  from  City  Court  of  Naahville;  C.  A. 
C!tarl8tlan,  Judge. 

Action  by  the  National  Bank  of  Tlfton 
against  J.  F.  Brown  and  others.  From  a 
judgment  overruling  a  demurrer  to  the  an- 
swer, t>laintia  brings  error.    Dismissed. 

W.  R.  Smith,  of  Nashville,  for  plaintiff  In 
error.  Lovett  &  Murray;  of  NaabrUle,  for 
defendant  In  error. 

WADE,  J>  •  The  writ  of  error  Is  dismissed. 

ROAN,  J.,  absent  on  account  of  sickness. 


(U  Oa.  App.  St) 
BERRIEN  COUNTY  BANK  v.  BROWN  et  al. 

(No.  5727.) 

(Court  of  Appeals  of  Georgia.    Aug.  22,  1914.) 

(Syllabui  hv  the  Court.) 

Appkax  and  Ebbob  ({  78*) — Kbview — Dismis- 
SAi.  or  Wbit. 

A  ruling  upon  the  sufficiency  of  a  defend- 
ant's answer  is  not  such  a  final  adjudication  as 
is  reviewable  by  writ  of  error,  for  the  reason 
that  the  court  must,  after  its  ruling  upon  a 
demurrer  addressed   to  the  answer,  and  inde- 
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pendently  of  the  answer,  proceed  to  a  final 
judgment  of  some  kind  upon  the  petition.  For 
this  reaeon  the  ruling  upon  a  demurrer  to  the 
anawe^  does  not  come  witkin  the  exception 
stated. in  section  6526  of  the  Civil  Code,  which 
allows  a  cause  to  be  brought  up  upon,  a  bill 
of  exceptions  when  the  decision  coQiplained  of 
would  have  been  a  final  dieposition  ef  the  cause 
If  judgment  had  been  rendered  as  the  plaintiff 
in  error  claimed  it  ought  to  have  been.  And 
since  the  ruling  co^iplained  of  in  the  present 
case  is  merely  interlocutory  the  writ  of  error 
must  be  dismissed.  Cf.  National  Bank  of  Tifton 
V.  Brown,  82  S.  B.  628,  this  day  decided. 

[Ed.  Note.— For  other  cases,  see  Appeal  Mid 
E™r,  Cent  Dig.  «  426.  434,  464-477,  480, 
481;    Dec.  Dig.  {  78.*] 

Error  from  City  Court  of  NaahviUe;  0.  C. 
Christian,  Judge. 

Action  by  the  Berrien  County  Bank  against 
J.  F.  Brown  and  others.  From  a  Judgment 
overruling  a  demurrer  to  the  answer,  plaln- 
tlfl  brings  error.    Dismissed. 

W.  R.  Smith,  of  Nashville,  for  plaintiff  In 
error.  Lorett  &  Murray,  of  Nashville,  for 
defendants  in  error. 

BUSSELL,  C.  J.    Writ  of  error  dismissed. 

BOAN,  J.,  absent  on  account  of  Blcknesa. 


(IB  Oa.  App.  t2) 

ATLANTA  TERMINAL  CO.  r.   JOHNSON. 

SOUTHERN  RY.  CO.  r.  SAME. 

(Nos.  5466,  B467.) 

(Court  of  Appeals  of  Georgia.    Aug.  22,  1914.) 

(SyUalut  iy  the  Court.) 

GABBncBS  (H  S33,  347*)— iNJUsins  to  Passkn- 
OEB8— Stations— Qdestion  fob  Jubt. 

Where  there  is  more  than  one  apparently 
safe  route  from  a  railroad  station,  in  the  ab- 
sence of  notice  from  the  railroad  company  to 
use  a  particular  route  a  passenger  is  at  liberty 
to  make  use  of  any  route  which  appears  to 
Um,  as  a  reasonably  prudent  person,  to  be  in- 
tended for  use  by  foot  passengers;  and  as  to 
him  the  railroad  company  is  bound  to  see  that 
all  such  routes  are  reasonably  safe  and  suffi- 
cient. Whether  the  route  selected  hy  the  pas- 
senger is  or  is  not  apparently  safe  to  any  person 
exercising  ordinary  care  is  a  question  for  the 
jnry. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  M  1346,  1360-1386,  1388-1397, 
1402;    Dee.  Dig.  »  333.  347.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  William  Johnson  against  the 
Southern  Railway  Company  and  the  Atlanta 
Terminal  Company.  Judgment  for  plaintiff, 
and  defendants  bring  error.     Affirmed. 

William  Johnson  sued  the  Southern  Rail- 
way Company  and  the  Atlanta  Terminal  Com. 
pany  jointly,  alleging  that  the  former  was  a 
railway  corporation  and  the  latter  a  cor- 
poration organized  under  the  general  railroad 
law  for  the  purpose  of  constructing  railroad 
tracks,  depots,  and  other  terminal  facilities, 
and  that  the  two  defendants  named  had  dam- 
aged him  In  the  sum  of  $20,000,  by  reason  of 


the  facta  hereafter  recited ;  that  on  May  20; 
1912,  he  came  to  the  Atlanta  Terminal  Sta- 
tion, in  Atlanta,  Ga.,  for  the  purpose  of 
boarding  a  train  of  the  Southern  Hatlwajt 
Company:  that  he  was  going  to  Memphis. 
Tenn.,  and  had  a  veteran's  ticket  to  Macon 
and  back  to  his  home  over  the  line  of  said 
railway;  that  he  inquired  at  said  terminal 
station,  at  about  7.  p.  m.,  as  to  the  time  of 
his  train,  and,  ascertaining  that  It  would  not 
leave  for  approximately  an  hour,  he  came  out 
of  the  station  for  the  purpose  of  visiting  a 
restaurant  on  the  other  side  of  Madison  ave- 
nue; that  a  place  called  "the  Flaza,"  on 
which  is  a  monument,  is  a  part  of  said  termi- 
nal station  and  of  the  station  facilities,  and 
Is  used  by  both  defendants  as  an  approach 
to  and  exit  from  the  trains  by  those  on  foot 
and  In  vehicles,  and  forms  the  main  entrance 
and  exit  of  the  station  building;  that  the 
plaintiff  started  from  the  doors  of  the  sta- 
tion towards  tbe  restaurant  which  he  in- 
tended to  visit,  and  walked  across  the  said 
plaza  In  said  direction ;  that  the  part  of  the 
plaza  upon  which  the  monument  is  situated  is 
approached  by  three  steps,  and  the  plaintiff 
ascended  these  steps  and  continued  across 
this  elevated  portion  of  the  plaza  towards  the 
restaurant ;  that  on  the  left  of  the  plaza  and 
extending  to  a  lamp  post  near  the  monument 
there  was  a  heavy  ^ard  chain,  but  beyond 
the  lamp  post  there  was  no  chain  nor  any- 
thing whatever  to  indicate  the  presence  of 
danger  or  the  need  of  caution ;  that  the  plain- 
tiff continued  to  walk  along  or  across  th6 
elevated  portion  of  the  plaza  until  he  stepped 
off  the  same  to  the  paved  street,  a  distance 
of  eight  feet  below ;  that  he  walked  up  the 
three  steps  by  which  the  monument  Is  ap- 
proached, and  just  beforo  raaching  the  street 
there  was  another  elevation  of  three  or  four 
Inches,  but  nothing  to  Indicate  that  it  was 
not  a  safe  place  to  walk,  this  elevation  being 
a  solid  piece  of  stone  which  appeared  to  be 
a  step;  and  that  about  ten  feet  beyond  said  ' 
lamp  post  he  fell  abruptly  a  distance  of  eight 
feet,  to  the  paved  street  below ;  that  not  onl.v 
was  there  nothing  to  indicate  the  presence  of 
danger,  but  the  general  situation  and  the  fact 
that  the  chain  above  mentioned  stopped  at 
the  lamp  post  gave  him  assurance  that  there 
was  no  danger;  that  there  was  a  light  on 
said  lamp  post,  but  it  was  some  15  feet  from 
the  ground  and  was  very  dim.  The  plain- 
tiff attached  to  his  petition,  as  an  exhibit, 
two  pictures  of  the  monument  and  plaza, 
showing  that  there  was  an  open  thoroughfare 
on  the  side  of  the  terminal  station,  and  on  a 
level  with  the  plaza  in  front  of  it,  and  that 
there  was  an  exit,  unobstructed  and  open, 
from  the  front  of  the  terminal  station  across 
in  the  direction  of  Madison  avenue,  to  the 
right  of  the  elevated  portion  of  the  plaza 
where  *the  monument  is  situated,  by  which 
passengers  can  reach  the  level  of  Madi-son 
avenue  by  a  gradual  descent  The  picture 
shows  the  monument  and  the  lamp  post  on 
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the  left,  apparently  directly  In  front  of  the 
station,  and  also  three  stone  steps  ascending 
from  the  general  plaza  level  to  the  level  of 
that  part  of  the  plaza  which  surrounds  the 
monument,  and  shows  a  building  across  Mad- 
ison avenue  from  the  monument  and  In  a 
direct  line  from  the  station  to  the  monument, 
with  the  sign  "Restaurant"  thereon,  and 
shows  also  that  the  upper  portion  of  the 
ground  floor  of  this  building.  Is  all  that  can  be 
seen  by  one  approaching  the  monument  from 
the  direction  of  the  station,  thus  Indicating 
that  the  building  is  on  a  lower  level  than  that 
portion  of  the  plaza  which  is  occupied  by  the 
monument  The  plaintiff  alleged  that  he  suf- 
fered, on  account  of  his  fttll  to  the  street,  vari- 
ous permanent  injuries  enumerated  In  the 
petition,  and  that  the  defendants  were  negli- 
gent in  maintaining  the  plaza  without  a 
proper  wall  or  railing  along  the  street,  and 
were  further  negligent  In  not  having  the 
plaza  well  lighted,  and  in  not  making  the 
grounds  around  the  station  safe;  that  the 
plaintiff  was  properly  upon  the  premises  of 
the  defendants,  and  had  all  the  rights  of  a 
passenger,  and  that  he  was  in  the  exercise 
of  due  care,  and  could  not  have  avoided  the 
said  Injuries  by  the  use  of  ordinary  care; 
that  at  the  time  of  the  Injury  he  was  7T  years 
old,  and  In  good  health,  and  was  earning  $50 
per  month.  In  an  amendment  to  the  petition 
it  was  alleged  that  at  the  time  the  plaintiff 
was  injured  it  was  dark;  that  there  were 
bright  lights  at  the  door  of  the  station  build- 
ing, but  none  between  the  station  and  the 
monument  and  no  lights  around  the  monu- 
ment except  those  mentioned  in  the  original 
petition. 

"Around  the  monument  was  dark,  and  the 
street  into  which  he  fell  was  very  dark.  Ttie 
restaurant  which  he  was  approaching  had  in 
it  brlpiht  lights.  As  a  result  of  the  facts  herein 
set  forth,  there  was  no  way  for  petitioner  to 
know  or  see  that  he  was  stepping  off  into  the 
street.  The  entire  space  around  the  monu- 
ment, including  grass  and  walk,  was  intended 
to  be  nsed  by  persons  at  the  depot.  It  was 
impossible  for  the  petitioner,  by  reason  of  the 
facts  herein  set  forth,  to  know  that  he  was 
about  to  step  down,  or  to  know  that  he  was 
in  any  danger  until  he  fell." 

It  was  alleged  that  the  plaintiff  lived  In  a 
smaU  town  in  Texas,  was  not  familiar  with 
the  plaza  or  depot,  was  unfamiliar  with 
large  cities,  and  had  not  known  and  could 
not  have  known  there  was  any  other  way  for 
blm  to  leave  the  depot,  except  the  way  he 
started  to  leave  It,  and  that  at  the  time  he 
was  Injured  thousands  of  old  men,  many  of 
them  from  the  country,  were  passing  through 
this  terminal  station  to  attend  the  veterans' 
reunion,  and  the  defendants  Invited  all  per- 
sons, whether  experienced  in  travel  or  not, 
to  use  this  terminal. 

The  Atlanta  Terminal  Ck>mpany  filed  a  gen- 
eral demurrer  to  the  petition,  and  the  South- 
em  Railway  Company  demurred  generally, 
and  also  upon  the  ground  that  there  was  a 
misjoinder  of  parties.  The  court  overruled 
the  demurrers,  after  the  amendment  above 


referred  to  was  filed.     Each  defendant  ex- 
cepted. 

Dorsey,  Brewster,  Howell  &  Heyman  and 
McDaniel  &  Black,  all  of  Atlanta,  for  plain- 
tiffs in  error.  Burton  Smith  and  John  W. 
Crenshaw,  both  of  Atlanta,  for  defendant  In 
error. 

WADE,  J.  (after  stating  the  facts  as  above). 
In  the  brief  of  counsel  for  the  Southern 
Railway  Company  no  reference  is  made  to 
the  question,  raised  by  its  demurrer,  as  to 
whether  there  was  a  misjoinder  of  parties: 
and,  since  points  not  Insisted  upon  in  briefs 
of  counsel  are  considered  as  abandoned,  that 
question  need  riot  be  referred  to  by  us.  The 
only  question  remaining  is  that  raised  by  the 
two  general  demurrers,  and  all  we  are  to 
determine,  therefore,  is  whether  or  not  the 
plaintiff's  allegatioDB  would  warrant  a  recov- 
ery of  such  damages  as  he  might  show. 

It  is  well  settled  In  Georgia  that  a  rail- 
road company  must  exercise  extraordinary 
diligence  to  preserve  the  lives  and  persons  of 
its  passengers  while  they  are  being  received 
upon  Its  trains,  or  being  transported  therein 
or  discharged  therefrom,  and  is  bound  to 
exercise  only  ordinary  diligence  In  the  pres- 
ervation of  the  lives,  health,  and  persons  of 
passengers  who  are  awaiting  at  stations  the 
arrival  of  trains.  See  Georgia,  Carolina  & 
Northern  Railway  Co.  v.  Brown,  120  Ga.  380, 
381,  47  S.  a  942;  Southern  Railway  Co.  v. 
Reeves,  116  Ga.  743,  42  S.  E.  1015;  Wilkes  v. 
W.  &  A.  B.  Co.,  109  Ga.  794,  35  S.  E.  165. 
See,  also,  2  Hutchinson  on  Carriers  (3d  Ed.) 
p.  1069,  i  941.  Carriers  of  passengers  by 
railroad  must  provide  reasonably  safe  means 
of  getting  to  or  from  their  stations  and 
trains,  but  a  railroad  or  terminal  company 
is  only  bound  to  furnish  one  safe  and  suffi- 
cient exit  from  trains;  and,  in  the  absence 
of  knowledge  that  only  one  route  has  been 
provided  by  such  a  company  for  leaving  its 
trains,  and  in  the  absence  of  any  specific 
notice  or  instructions  from  the  company  to 
use  any  particular  route,  a  passenger  is  at 
liberty  to  make  use  of  any  route  leading  away 
from  such  trains  or  station,  which  appears 
to  him,  acting  as  a  reasonably  prudent  man, 
to  be  Intended  or  designed  for  use  by  foot 
passengers,  and,  so  far  as  he  is  concerned, 
the  company  Is  bound  to  see  that  all  sucb 
routes  are  reasonably  safe  and  suflldent.  2 
Hutchinson  on  Carriers  (3d  Ed.)  {  937,  and 
cases  there  dted. 

Whether  a  passenger  was  Justified  in  select- 
ing a  particular  route,  and  whether,  in  at- 
tempting to  pass  over  and  along  such  route 
in  the  condition  in  which  it  appeared  to  him 
at  the  time  he  made  the  attempt,  he  was  Id 
the  exercise  of  reasonable  care,  and  wliether 
or  not  the  route  so  selected  was  Itself  rea- 
sonably safe  and  sufficient,  are  all  questions* 
of  fact  for  determination  by  the  jury. 

Judgment  affirmed. 

BOAN,  J.,  absent  on  account  of  sickness. 
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(16  Oo.  App.  n) 

OHUNN  ▼.  EVANS  et  *L    (Mo.  673t) 
(Court  of  Appeals  of  Georgia.    Aug.  22,  1014.) 

(8yUalu$  hy  th»  Court.) 
■  Bjllxs  (I  22*)  —  Contract  —  What  Consti- 

TOTE8. 

Where  one  writes  to  a  commission  house 
that  he  has  a  certain  number  of  crates  of  peach- 
es on  band  for  sale,  which  he  will  expect  to 
net  him  not  less  than  $1.7S  per  crate,  and  adds, 
"If  you  have  any  prospective  purchaser  in 
view  now.  woold  be  glad  to  negotiate  further 
with  yon,  and  the  commission  house  wires  a 
reply  two  days  later,  agreeing  to  "accept  your 
offer,"  this  does  not  constitute  a  contract  bind- 
ing him  to  sell  to  the  commission  house  at  the 
price  mentioned.  His  statement  as  to  the  price 
amounts  purely  to  an  expression  of  the  view 
entertained  by  him  as  to  the  value  or  market 
price  of  the  peaches,  and  is  not  a  definite  offer 
to  sell  at  that  price  then  or  later. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  39-43;  Dec  Dig.  {  22.»] 

Error  from  City  Court  of  Greenrille;  H. 
H.  ReTill,  Judge. 

Action  by  A.  J.  Bvans  and  Henry  Carlton 
against  O.  C.  Cbunn.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Reversed. 

A.  J.  Evans  and  Henry  Carlton  brought 
suit  against  G.  C.  Chunn,  alleging  that  Ohunn 
bad  damaged  them  in  tbe  sum  of  $5,260  by 
reason  of  the  following  facta:  That  the  de- 
fendant was  the  owner  of  a  crop  of  peaches 
In  1913  growing  In  Merlweather  county,  Ga., 
consisting  of  approximately  7,000  crates,  and 
that  he  wrote  a  letter  on  June  12,  1913,  to 
the  Georgia  Fruit  Exchange,  of  Atlanta,  Ga. 
offering  the  crop  for  sale  at  $1.75  per  crate 
net,  all  commissions  charged  by  the  exchange 
for  handling  the  fruit  to  be  above  that 
amount;  that  the  Georgia  Fruit  Exchange 
la  an  association  of  Georgia  fruit  growers, 
organized  for  the  purpose  of  marketing  the 
Georgia  fruit  crop,  and  buys  and  sells  fruit 
on  commission  for  the  fruit  growers;  that 
H.  D.  Marias,  the  manager  of  the  Georgia 
Fruit  Exchange,  submitted  the  said  ofter  to 
the  plalnticrs  on  June  14,  1913,  and  the  plain- 
tiffs immediately  accepted  the  same  at  the 
price  and  on  the  terms  set  out  in  the  defend- 
ant's letter  above  mentioued,  and  thereupon 
Marks,  manager  of  the  fruit  exchange,  sent 
a  telegram  to  the  defendant  on  June  14, 1913, 
agreeing  to  take  the  i)eache8  at  the  price 
named;  that  on  June  17,  1918,  the  Georgia 
Fmit  Exchange  mailed  to  tbe  defendant,  at 
Woodbury,  Ga.,  a  contract  covering  the  sale 
of  approximately  7,000  crates  of  peaches  at 
tbe  price  offered  by  the  defendant,  pursuant 
to  tbe  telegram  sent  to  blm  on  June  14th  as 
aforesaid,  and  al.so  Inclosing  the  check  of  tbe 
plaintiffs  for  $500,  as  part  payment  on  ac- 
count of  tbe  purchase ;  that  on  June  21st  the 
defend.ant  made  his  first  response  to  the  tel- 
egram of  June  14tb  and  tbe  letter  of  June 
17th  from  tbe  Georgia  Fruit  Exchange,  and 
returned  tbe  contract  and  tbe  check  sent  to 
blm  on  June  17tb,  refusing  to  accept  them, 
and  stated  that  he  was  at  that  time  "looking 


lor  a  $2  net  proposition,  or  $2  per  crate  f.  o. 
b.  cars";  that  tbe  defendant  refused  and 
still  refuses  to  carry  out  bis  contract  for  the 
sale  of  the  7,000  crates  of  peaches,  and  tbe 
plaintiffs  are  advised  and  believe  that  be 
sold  them  to  other  persons  at  $2  per  crate, 
1  o.  b.  cars,  Woodbury,  Ga.,  and  that  such 
sale  was  made  about  a  week  or  ten  days  aft- 
er bis  original  offer  and  its  acceptance  by 
telegram  on  June  14,  1913 ;  that  the  market 
for  peaches  was  all  tbe  time  advancing  and 
has  since  advanced,  and  tbe  defendant  sim- 
ply sought  to  take  advantage  of  the  rising 
market  and  sell  his  peaches  to  a  better  ad- 
vantage and  tor  a  higher  price.  In  absolute 
disregard  of  Ills  contract  with  tbe  plaintiffs, 
and  to  their  damage  In  tbe  sum  claimed; 
that  relying  on  the  good  faith  and  integrity 
of  the  defendant,  the  plaintiffs  immediately 
proceeded  to  recontract  and  resell  tbe  said 
peaches,  and  during  the  week  which  elapsed 
between  the  sending  of  tbe  telegram  on  June 
14tb  and  tbe  return  of  the  contract  and 
check  by  tbe  defendant  on  June  2l8t  the  plain- 
tiffs resold  practically  all  of  tbe  said  peach- 
es at  $2.50  per  crate  net,  or  at  a  profit  of  75 
cents  per  crate,  and  they  were  compelled  to 
buy  peaches  at  $2.50  per  crate  in  order  to 
make  good  tbelr  several  contracts  of  sale, 
made  when  relying  upon  the  contract  with 
tbe  defendant;  that  tbe  present  market  price 
f.  o.  b.  cars  at  Woodbury,  Ga.,  for  peaches 
of  tbe  character  purchased  from  the  defend- 
ant is  $2.50  per  crate  and  more,  and  tbe 
plaintiffs  suirered  the  loss  of  75  cents  per 
crate  on  7,000  crates,  making  a  total  loss 
and  damage  of  $5,250,  which  accrued  to  them 
by  reason  of  tbe  breach  of  tbe  contract  by 
the  defendant  Attached  to  tbe  petition 
were  tbe  three  letters  and  tbe  telegram  re- 
ferred to  therein,  wblcb  were  as  follows: 

"Woodbury,  Ga.,  June  12,  1913.  Georgia 
Fruit  Exchange,  Atlanta,  Georgia — Gentlemen : 
The  writer  has  something  like  7,000  crates 
fancy  mountain  grown  Elberta  peaches,  which 
am  offering  for  sale.  This  crop  is  the  one 
formerly  owned  by  R.  O.  Emery,  and  is  in  fine 
condition,  having  been  sprayed  thoroughly  and 
highly  cultivated.  Mr.  Emery  suggested  that  I 
write  you  stating  that  this  crop  is  for  sale,  and 
that  he  would  be  willing  that  I  use  hia  share  of 
the  stock;  in  other  words,  transfer  same  to  me 
provided  it  would  seem  profitable  to  avail  my- 
self of  your  services.  Expect  the  crop  to  net 
not' less  than  $1.75  per  crate,  and  commissions 
charged  by  you  would  have  to  be  above  this 
figure.  If  you  have  any  prospective  purchasers 
in  view  now,  would  be  glad  to  negotiate  fur- 
ther with  you.     Yours  truly,  Q.  O.  Chunn." 

"Fort  Valley,  Ga.  6/14/13.  To  G.  C.  Chunn, 
Woodbury,  Ga.  Tour  letter  twelfth.  Will  ac- 
cept your  offer,  contract  to  you  Monday.  Geor- 
gia Fruit  Elxchange.     H.  D.  Marks,  manager." 

"June  17,  1913.  Mr.  Chunn,  Woodbury,  Ga. 
Dear  Sir:  Inclosed  please  find  contract  covering 
the  sale  of  approximately  7,000  crates  of  Elber- 
ta peaches,  f.  o.  b.  cars,  at  $1.76  per  crate. 
We  also  inclose  check  on  Citizens'  Bank  Fort 
Valley  for  $500,  part  payment  on  these  peaches. 
The  purchasers  of  these  peaches,  Mr.  A.  J.  Ev- 
ans and  Mr.  Henry  Carlton,  are  both  good,  and 
for  your  further  satisfaction  will  refer  you  to 
Messrs.  J.  R.  &  J.  L.  Betts  of  your  city,  these 
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parUea  havliig  bought  both  the  rteht  to  the  land 
and  the  Fruit  Haven  Farm.  Xoq  understand 
yon  are  to  be  paid  daily  at  the  bank  in  Wood- 
bury, whenever  a  car  of  peaches  is  ready  to 
move.  I^eaae  sign  the  original  of  this  contract 
and  return  to  this  office  promptly,  so  that  we 
may  forward  the  same  to  Mr.  A.  J.  Bvans  at 
Fort  Valley.  Tours  truly,  H.  D.  Marks,  Oen- 
eral  Manager." 

"Woodbnry,  Georgia,  6/21/13-  Georgia  Fmit 
Exchange,  Atlanta,  Georgia — Gientlcmen:  In- 
closed &id  contract  and  check  sent  a  few  days 
back  to  dose  trade  for  peach  crop,  approximate- 
ly 7,000  crates  of  Elbertas.  As  I  wrote  you 
I  would  consider  an  offer  of  $1.75,  I  did  not 
consider  myself  making  a  straight  price,  and 
now  think  that  the  crop  is  worUi  considerably 
more.  In  fact  I  am  informed  that  my  neighbors 
Messrs.  J.  L.  &  J.  R.  Betts  have  sold  for  con- 
siderably more  and  are  working  in  the  early 
varieties,  which,  of  course,  will  reduce  the 
average  price.  I  am  looking  for  a  S2  net  prop- 
osition or  $2  f.  o.  b.  cars  proposition,  at  pres- 
ent And  if  this  sounds  good  to  you,  you  might 
let  me  hear  from  you  or  send  a  man  down  to 
see  me.  Thanking  you  for  your  courtesy,  I  beg 
to  remain,  Respectfully,  G.  C.  Chunn." 

The  defendant  filed  a  demurrer,  aettlngr  np 
that  the  petition  foils  to  set  forth  a  cause 
of  action,  does  not  set  forth  or  show  suffi- 
cient facts  to  establish  any  liability  on  the 
part  of  defendant  to  plaintlfFs,  does  not  show 
that  the  defendant  ever  authorized  the 
Georgia  Fruit  Exchange  to  sell  any  peaches 
for  the  defendatat,  or  that  the  said  exchange 
was  his  authorized  agent  to  do  so,  and  that 
the  petition  shows  that  the  defendant  never 
contracted  with  the  plaintiffs  for  the  peaches 
at  any  place  or  time.  The  defendant  fur- 
ther demurred  spedally  to  paragraph  4  of 
the  petition  (which  set  forth  that  the  defend- 
ant wrote  to  the  Georgia  Fruit  Elkchange  on 
June  12,  1913,  oflTering  the  said  peaches  for 
sale  at  $1.75  per  crate,  £.  o.  b.  cars,  or  $1.75 
per  crate  net,  the  commissions  charged  by 
the  fruit  exchange  for  handling  the  fruit  to 
be  above  the  figure  named),  for  the  reason 
that  the  letter  referred  to  in  that  paragraph, 
and  attached  to  the  petition  as  "Exhibit  A," 
does  not  contain  or  make  an  offer  to  the 
Georgia  Fruit  I)xchange  or  to  tiic  plaintUfs, 
or  to  any  one  else,  of  the  peaches  referred 
to  in  the  petition.  The  defendant  further 
demurred  to  that  portion  of  the  petition 
which  sets  forth  Exhibit  A,  for  the  reason 
that  the  letter  therein  shown  does  not  con- 
tain any  offer  of  the  peaches  to  the  plaintiffs, 
or  to  the  Georgia  Fruit  Exchange,  and  gives 
no  authority  to  the  fruit  exchange  to  sell  the 
peaches  or  to  act  for  the  defendant  in  any 
'way  whatever.  The  demurrer  was  overruled. 
By  an  amendment  which  the  court  allowed, 
over  the  objection  of  the  defendant,  the  plain- 
tiff alleged  that  by  common  and  universal 
usage  and  custom  in  the  peach  business, 
where  sales  of  peaches  are  made  in  car  load 
lots,  at  a  certain  price  "net,"  the  term  "net" 
means  1  o.  b.  cars  at  the  shipping  point  at 
that  price;  that  the  crop  or  approximate 
number  of  crates  offered  for  sale  by  the  de- 
fendant contemplated  car  load  shipments,  so 
that  by  general  usage  and  custom  the  term 
"net  not  lesa  than  $1.76  per  crate"  was  equiv- 


alent to  f.  0.  b.  cars  at  $1.7S  per  crate  at  the 
shipping  polAt  of  t^e  defendant  for  these 
pebcfaes  at  Woodbury,  Ga.  The  defendant 
excepted  to  the  overmllng  of  the  demurrer 
and  to  the  allowance  of  the  amendment 

Jones  &  Hatchett,  of  GreenvlUe,  for  plain- 
tor  in  error.  O.  L.  Shepard,  of  Ft  Valley, 
and  McLaughlin  &  Jones,  of  Greenville,  for 
defendants  ia  error. 

WADE,  J.  (after  stating  the  facta  as  above). 
We  think  the  learned  trial  judge  undoubtedly 
erred  in  overruling  the  demurrer,  since  the  de- 
fendant's letter  dated  June  12th  was  not,  in 
mercantile  parlance,  or  in  legal  effect,  a  valid 
and  binding  "offer"  to  sell  the  peaches  at  a 
fixed  and  certain  price  per  crate.  The  lan- 
guage used  indicates  clearly  that  on  June  12, 
1913,  the  defendant  thought  the  crop  should 
net  him  not  less  than  $1.75  per  crate,  over 
and  above  all  commissions,  but  it  does  not  say 
or  suggest  definitely  and  positively  that  he 
would  accept  this  amount  per  crate  even  on 
that  date.  It  appears  to  be  a  mere  tentative 
suggestion,  intended  to  draw  from  the  Geor- 
gia Fruit-  Exchange  an  expression  as  to  the 
possible  price  the  exchange  mi^t  be  able  to 
procure  for  defendant  It  will  be  noted  that 
the  defendant  says  that  the  crop  he  has  for 
sale  was  the  one  formerly  owned  by  R.  O. 
Emery,  is  in  fine  condition,  etc,  and  that  Mr. 
Emery  suggested  that  he  write  to  the  fruit 
exchange,  stating  that  the  crop  was  for  sale, 
and  that  he  (Emery)  would  be  willing  that 
the  defendant  should  "use  his  share  of  the 
stock,"  or  in  other  words,  would  transfer  the 
same  to  the  defendant,  provided  it  would 
seem  profitable  for  the  defendant  to  avail 
himself  of  the  services  of  the  exchange;  and 
the  defendant  added  that  If  the  fruit  ex- 
change had  "any  prospective  purchasers  in 
view  now,"  he  "would  lie  glad  to  negotiate 
further  with  you."  The  Georgia  Fruit  Ex- 
change telegraphed  to  the  defendant  on  the 
14th  qf  June,  accepting  what  it  construed  to 
be  his  offer  and  the  letter  of  June  12th,  the 
telegram  of  June  14th,  and  the  later  letter  of 
June  17th,  are  relied  upon  to  show  offer  and 
acceptance^  The  telegram  agrees  to  accept 
"your  offer"  in  the  letter  of  the  12th.  Pre- 
cisely what  that  offer  was,  if  it  be  treated  as 
an  offer  at  all,  it  would  be  impossible  to  de- 
termine, since  the  defendant  merely  stated 
his  expectation  that  the  crop  would  net  him 
not  less  than  $1.75  per  crate ;  .  it  nowhere 
says  that  he  would  actually  accept  this  net 
sum,  nor  does  it  suggest  how  much  more  than 
$1.76  the  defendant  might  exact  a  day  or  two 
days  later,  or,  for  that  matter,  one  hour  or 
one  minute  after  he  had  signed  and  mailed 
his  communication  of  the  12th. 

In  order  to  make  a  valid,  binding  con- 
tract, it  is  necessary  that  the  minds  of  the 
parties  thereto  shoiild  meet  on  ail  essential 
elements  thereof,  and  to  make  a  binding  sale, 
it  is  necessary  that  all  the  essential  elements 
to  constitute  such  a  contract  must  be  present 
There  moat  ba  not  only  an  Identification  of  the 
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thing  sold,  but  an  agreement  aa  to  the  price 
to  be  paid,  and  the  consent  of  the  partiet. 
Civil  Code,  i  4106.  Had  the  defendant  aald 
In  blB  orlgliuil  letter  that  he  wonid  accept 
$1.75  per  crate  net,  and  the  frnlt  exchange 
had  accepted  this  offer  with  due  promptitude, 
this  would  hare  constituted  an  agreement 
as  to  the  price,  and  would  have  shown  the 
necessary  assent  of  the  parties,  but  where 
one  party  merely  says  that  he  has  articles 
for  sale  which  he  expects  to  net  him  a  cer- 
tain price,  and  adds  that  he  will  be  glad  to 
"negotiate  further,"  .It  Indicates  merely  what 
was  at  the  time  his  opinion  as  to  the  value  of 
TOch  goods  or  articles.  To  write  one,  for 
instance,  that  you  had  on  hand  600  bales  of 
cotton  for  sale,  which  yon  expected  would 
realize  for  yon  not  less  than  10  cents  per 
pound,  over  and  above  freight  or  broker's 
commissions,  wonid  not  bind  the  writer  to 
accept  the  price  suggested,  unless  be  there- 
after saw  fit  to  do  ao. 

There  are  several  questions  referred  to  In 
the  briefs  of  counsel  which  would  be  legiti- 
mate subjects  for  determination  under  the 
demurrer  filed;  but,  since  the  effect  of  our 
construction  of  the  letter  from  the  defend- 
ant practically  amounts  to  a  final  determina- 
tion of  the  case  In  his  favor,  no  useful  pur- 
pose would  be  served  in  extending  this  opin- 
ion. 

Judgment  reversed. 

ROAN,  3^  absent  on  account  of  sickness. 


WOODCOCK  V.  STATa    (No.  S492.) 

(Court  of  Appeals  of  Georgia.     March  20, 
1914.) 

(Byllabtu  hit  the  Court.) 
Rbvibw  on  Appeal. 

The  evidence  authorized  the  verdict,  and 
the  court  committed  no  error  of  law  which  de- 
manded the  grant  of  a  new  trial. 

£^ror  from  Superior  Court,  Wayne  Coun- 
ty;   G.  B.  Conyers,  Judge. 

ti.  C  Woodcock  was  convicted  of  crime, 
and  brings  error.     Affirmed. 

Thomas  &  Oibbs,  of  Jesup,  for  plaintiff  in 
error.  J.  H.  Thomas,  Sol.  Gen.,  of  Jesup,  for 
the  State. 

RUSSELIs  O.  J.     Judgment  affirmed. 

BOAN,  J.,  absent  on  account  of  sickness. 

(15  Oa.  App.  62) 

WATSON  V.   SMITH.     (No.  8733.) 
{Caaxt  of  Appeals  of  Georgia.    Aug.  22,  1914.) 

(Byllahu*  hy  the  Court.) 

L  Sales  «  2e7«)— >Expbe88  Cohtract— Wab- 
BAKTT— Implied  Wabeanty. 

Since  "an  express  warranty  excludes  an 
implied  warranty  on  the  same  or  a  closely  re- 
lated subject,  but  not  an  implied  warranty  on 
an  entirely  different  subject,    a  stipulation,  in 


a  contract  for  the  sale  of  lire  stock,  that  the 
vendor  "does  not  warrant  the  health,  life,  and 
soundness  of  said  stock,  bat  only  the  title  there- 
to," excludes  any  warranty  as  to  the  "health, 
life  and  soundness"  of  the  stock  and  all  related 
subjects,  bnt  doe*  not  exclude  the  implied  war- 
ranty fixed  by  law  that  the  article  or  thing 
sold  is  merchantable  and  reasonably  suited  to 
the  use  intended.  Civ.  Code  1910,  |  4135; 
Barber  ft  Sons  v.  Singletary,  IS  Oa.  App.  171, 
78  S.  B.  1100.  See,  also.  Bateman  v.  War- 
field,  12  Ga.  App.  250,  77  S.  B.  104. 

[Ed.  Note.— For  otber.cases,  see  Sales,  Cent. 
Dig.  ii  760,  761;  Dec  Dig.  %  367.*] 

2.  Evidence  (|  442*)  —  Pabol  Etidbncb  — 
Written  Contract. 

A  purohase-uionev  note  given  for  a  horse, 
which  contains  the  following  provision :  "It 
is  expressly  understood  that  the  said  H.  H. 
Smith  [seller]  does  not  warrant  the  health,  life, 
and  sonndnesB  of  said  stock,  but  only  the  title 
thereto,  and  in  case  of  death  thereof  or  loss  in 
any  other  way  he  [the  purchaser]  agrees  to  sus- 
tain the  loss  —does  not  in  a  suit  thereon,  pre- 
vent the  filing  of  a  defense  which  sets  up  that 
the  horse  descril>ed  in  the  note  and  purchased 
for  a  draft  horse  would  balk  and  refuse  to  pull 
the  lightest  vehicle,  and  was  unfit  for  the  pur- 
pose for  which  he  was  purchased,  and  tlierefore 
worthless,  all  of  which  wan  known  to  the  seller 
at  the  time  Of  the  sale,  Uiough  the  seller  then 
guaranteed  tliat  the  horse  would  work  well  in 
harness  and  would  pull  buggies,  wagons,  and 
any  other  vehicle. 

[Ed.   Note. — For   other    cases,    see   Evidence, 
Cent.  Dig.  Sl  1874-1807;    Dec  Dig.  {  442.*] 

3.  Sales  R  267*)— Wbitten  Contract— War- 
ranty— Construction. 

The  words  "but  only  the  title  thereto." 
occurring  in  this  contract,  in  the  same  sentence 
and  in  immediate  connection  with  and  in  close 
juxtaposition  to  the  statement  that  the  seUer 
"does  not  warrant  the  health,  life,  and  sound- 
ness" of  the  horse  sold,  limited  the  extent  of  th« 
refusal  to  warrant,  and  confined  such  refusal 
to  the  particular  things  named,  or  to  closely  re- 
lated subjects,  and  did  not  amount  to  a  con- 
tractual agreement  between  the  parties  to 
waive  the  implied  warranty  fixed  by  law  tliat 
the  horse  was  reasonably  suited  for  the  pur- 
pose intended.  There  is  in  this  contract  an 
express  refusal  to  warrant  "life,  health,  and 
soundness,"  and  an  express  warranty  of  title 
alone;  but  there  is  no  empreti  refusal  to  war- 
rant that  the  horse  sold  was  reasonably  suited 
for  the  purpose  intended,  and  hence  this  war- 
ranty attached,  since  It  is  always  implied  by 
law,  unless  expressly  waived  or  withheld.  It 
might  be  otherwise  if  the  language  was  broad- 
er and  more  comprehensive. 

[Ed.  Note.— For  other  cases,  see  jSales,  Cent. 
Dig.  §§  760,  761 ;   Dec.  Dig.  5  267.*] 

4.  e;videnoe   (I   442*)  —  Faboi,  Evidence  — 
Notes. 

"The  essential  thing  to  be  ascertained  in  a 
suit  upon  a  promissory  note  given  for  a  partic- 
ularly described  chattel,  in  order  to  exclude 
parol  evidence,  la  whether  or  not  it  varies  the 
terms  of  the  note,  or,  if  the  agreement  has  been 
integrated  in  tlte  note,  whether  it  varies  the 
terms  of  the  contract  as  expressed  in  the 
note.  *  •  *  The  maker  of  a  negotiable  note 
for  the  purchase  of  a  chattel  may  incorporate 
therein  the  complete  contract  of  sale;  and, 
when  this  is  done,  the  law  will  not  permit  him 
to  prove  different  or  additional  terms.  •  •  • 
The  maker  of  a  negotiable  note  for  the  pur- 
chase of  a  chattel  may,  without  integrating  the 
entire  agreement  of  sale,  express  therein  partial 
terms  of  sale."  Pryor  v.  Lndden  &  Bates 
Southern  Music  House,  134  Ga.  288,  291.  202, 
67  S.  E.  654,  655.  C56  (28  L.  R.  A.  [N.   S.] 
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207).  The  note  In  qaestion  indicate*  upon  its 
face  that  all  the  terms  of  the  sale  have  not 
been  integrated  in  the  writing,  since  there  ia 
no  refusal  therein  to  warrant  that  the  object 
sold  was  reasonably  suited  for  the  porpose  in- 
tended, and  therefore  parol  evidence  would  be 
admissible  to  show  a  failure  of  consideration 
conaeqnent  opon  a  breach  of  a  contemporaneous 
parol  express  warranty  that  the  horse  sold  was 
suited  for  certain  purposes.  Hence  the  trial 
judge  erred  in  sustaining  the  demurrer  and 
striking  the  plea  of  defendant,  which  set  up 
a  breach  of  a  warranty.  Pryor  t.  Ludden  & 
Bates  Southern  Music  House,  supra. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f|  1874-1807;  Dec.  Dig.  {  442.*] 

Error  from  City  Conrt  of  Dablla;  J.  B. 
Hicks,  Judge. 

Action  by  H.  H.  Smith  against  J.  R.  Wat- 
son. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Bnrch  &  Burch,  of  Dublin,  for  plalntttF  to 
error.  Davis  &  Sturgls,  of  Dublin,  for  defend- 
ant in  error. 

WADE,  J.    Judgment  reversed. 

BOAN,  J.,  absent  on  account  of  sickness. 


(U  Ga.  App.  M) 

BROOKS  T.  JENKINS. 
(Conrt  of  Appeals  of  Qeor^a. 


(No.  5677.) 
Aug.  22,  1914.) 


(Syllabut  Ip  the  Court,) 

Btidkitok  (f  442*)— Pabol  Evidehcb. 

It  appearing  that  all  of  the  terms  of  the 
written  contract  were  integrated  therein  (Pryor 
V.  Ludden  &  Bates  Southern  Music  House,  134 
Ga.  288,  67  S.  E.  654,  28  L.  R.  A.  [N.  S.]  267; 
Watson  V.  Smith,  82  S.  E.  683,  this  day  decid- 
ed), and  that  the  purchaser  who  was  the  mak- 
er of  the  note  (with  reservation  of  the  title  to 
the  vendor),  expressly  waived  all  warranty  as 
to  the  property  for  which  the  note  was  given, 
except  as  to  the  title,  parol  evidence  as  to  a 
breach  of  warranties  implied  by  law,  as  well 
as  of  a  breach  of  parol  warranties  contempora- 
neous with  the  execution  of  the  written  con- 
tract, should  have  been  excluded.  The  court 
did  not  err  in  refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |i  1874-1897;   Dec  Dig.  {  442.*] 

Brror  from  City  Court  of  SandersvlUe ;  B., 
W.  Jordan,  Judge. 

Action  between  R.  F.  Brooks  and  R.  A. 
Jenkins.  From  the  Judgment  Brooks  brings 
error.    Affirmed. 

Evans  &  Evans,  of  Sandersvllle,  for  plato- 
tlff  In  error.  A.  R.  Wright  and  Thos.  J. 
Swint,  both  of  SandersvlUe,  for  defendant  In' 
error. 

RUSSELL,  0.  J.     Judgment  affirmed. 


(15  Oa.  App.  M) 

0.  W.  FOSTER  &  CO.  r.  BENNETT  «t  aL 

(No.  5451.) 

(Court  of  Appeals  of  Georgia.     Sept  1.  1914.) 

(Bvttahu$  it  the  Court.) 

Appeal  and  Ebbok  (S  1005*)— Vebdict— Evi- 
dence. 

The  only  issue  presented  by  this  record  is 
one  of  fact,  for  solution  by  the  jury;  and  the 
verdict,  being  supported  by  some  evidence  and 
approved  by  the  trial  judge,  will  not  be  dis- 
turbed. 

[Eld.  Note. — For  other  cases,  see  Aopeal  and 
Error.  C!ent  Dig.  H  3860-3876,  3948-3050; 
Dec.  Dig.  S  1005.*) 

Error  from  Superior  Court,  Gilmer  Coun- 
ty;  H.  L.  Patterson,  Judge. 

Action  between  G.  W.  Foster  &  Co.  and 
Cleve  Bennett  and  others.  From  the  judg- 
ment, G.  W.  Foster  &  Ck».  bring  error.  Af- 
firmed. 

A.  N.  Edwards,  of  ElUjay,  and  Fred  Mor- 
ris, of  Marietta,  for  plaintiff  In  error. 

RUSSELL,  C.  J.    Judgment  affirmed. 
ROAN,  J.,  absent  on  account  of  sickness. 

(U  Oa.  App.  lU) 
BROWN  V.  STATE.     (No.  5748.) 
(Conrt  of  Appeals  of  Georgia.    Sept  1,  1914.) 

(SvlUihut  »y  the  Court.) 

1.  Cbiminal  Law  ({  1129*)  —  Appkai,  —  As- 

BIGNMENT  OF  EBBOB. 

An  assignment  of  error  that  the  verdict  is 
contrary  to  law  is  too  general  and  indefinite 
to  present  to  a  reviewing  court  any  question 
of  law  except  that  the  verdict,  for  want  of  any 
evidence  to  support  it,  is  contrary  to  law. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent  Dig.   |{  2954-2964;    Dec.   Dig.   | 

2.  Cbiminal  liAW  (I  961*)— Deniai  of  N«w 
Triai>- Defense. 

The  evidence  on  behalf  of  the  prosecu- 
tion authorized  the  conviction  of  the  defendant, 
and  the  trial  judge  did  not  err  in  overruling  the 
motion  for  new  trial,  based  only  upon  the  usual 
general  grounda 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent   Dig.   {{   2415-2417;    Dec   Dig.   i 

Error  from  Superior  C!ourt,  Twiggs  Coun- 
ty; N.  J.  Hawkins,  Judge. 

J.  T.  Brown  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Hal  B.  Wlmberly,  of  DubUn,  for  plaintiff 
in  error.  B.  L.  Stephens,  Sol.  Gen,  of  Wrlghta- 
vllle,  for  the  State. 

RUSSELL,  C.  J.    Judgment  affirmed. 


ROAN,  J.,  absent  on  account  of  sickness.       ROAN,  J.,  absent  on  account  of  sickness. 


*For  other  casea  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexes 
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(la  Ga.  App.  92) 

BUNKLEY  ▼.  CENTRAT.  OP  GEORGIA  BY. 

CO.     (No.  6370.) 
<C!ourt  of  Appeals  of  Georgia.    Sept  1,  1914.) 

(Byllahu*  by  the  Court.) 
Cabbikbs   (8  327*)— Injuby  to   Passenqeb— 

contbibutoby  negligence. 

No  error  of  law  is  assigned,  and  the  evi- 
dence did  not  demand  a  verdict  for  the  plaintiff, 
especially  since  it  was  not  made  to  appear  that 
be  did  not  know  of  the  defects  in  the  grounds 
surrounding  the  defendant's  depot.  It  was  the 
duty  of  the  defendant  to  maintain  the  approach- 
«8  to  its  depot  in  such  condition  as  to  secure 
the  safety  of  its  passengers ;  but  the  controlling 
question  in  this  case  was  whether  the  plaintiff, 
«ven  if  he  were  unfamiliar  with  the  defects  in 
the  yard  of  the  defendant,  might  not,  by  the  ex- 
ercise of  ordinary  care,  have  avoided  all  injury 
to  himself.  There  are  circumstances  sufficient 
to  support  the  finding  in  favor  of  the  defendant 
upon  this  issue ;  and  the  jury's  finding,  having 
been  approved  by  the  trial  judge,  will  not  be 
disturbed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1363-1366;  Dec.  Dig.  {  327.*] 

Error  from  City  Court  of  SandersvUle;  B. 
W.  Jordan,  Judge. 

Action  by  T.  P.  Bunkley  against  tta«  Cen- 
tral of  Georgia  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Hardwick  &  Wright,  of  Sanderavllle,  for 
plalntUf  In  error.  Safifold  &  Joi-dan,  of 
Swalnsboro,  and  J.  J.  Harrla,  of  SandersTille, 
for  defendant  In  error. 

BUSSBLL,  O.  J.    Judgment  affirmed. 

BOAN,  J.,  absent  on  account  of  alckness. 


<15  Chu  App.  108) 

TERRY  V.  STATE.     (Na  6510.) 
{Court  of  Appeals  of  Georgia.     Sept  1,  1914.) 

(BvUabu*  by  the  Court.) 

X,  Obihinai.  Law   (||  686,  694*)— Continu- 
ance—Discbetion. 

Motions  for  continuance  are  addressed  to 
the  sound  legal  discretion  of  the  court  The 
refusal  to  continue  a  criminal  case  on  account 
of  the  absence  of  a  witness  cannot  be  qaid  to 
amount  to  an  abuse  of  discretion  when  the  ev- 
idence upon  the  showing  fails  to  disclose  the 
whereabouts  of  the  absent  witness,  or  that  the 
witness  is  within  the  jurisdiction  of  the  court 
so  that  his  attendance  can  probably  be  ob- 
tained at  the  next  term. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1311,  1321,  1322,  1332; 
Dec.  Dig.  a  586,  594.*] 

2.  Criminai.    SoAyr    ({    662*)  —  Bvidbnos  — 

Flight. 

The  instructions  upon  the  subject  of  flight 
were  correct  in  the  abstract,  and  the  court  did 
not  err  therein,  since  flight  may  be  proved  by 
circumstantial,  as  well  as  direct  proof. 

VEjA.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1267,  1269-1262,  Dec.  Dig. 
I  552.*] 


3.  Cbuiinai.  Law   (|  1169*)— Habmless  Eb- 
bob— Admission  of  Evidence 

A  consideration  of  the  assignments  of  er- 
ror to  eertain  testimimy  admitted  over  the  de- 
fendant's objection  la  unnecessary,  because 
evidence  to  the  same  effect,  from  other  wit- 
nesses, was  subsequently  in  the  trial  introduced 
without  objection. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  764,  3088,  3130,  3137-3143; 
Dec.  Dig.  I  1169.*] 

4.  Vebdict  and  Denial  ov  New  Tbial  Ap- 
pboved. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Douglas  Coun- 
ty;   Price  Edwards,  Judge. 

Calller  Terry  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

J.  S.  James,  of  Douglasvllle,  for  plalntUf 
in  error.  J.  R.  Hutcbeson,  Sol.  Gen.,  of 
Douglasvllle,  for  tbe  State. 

RUSSELL,  C  3.     Judgment  affirmed. 

BOAN,  J.,  absoit  on  account  at  alcknesa 


(15  Oa.  App.  92) 

BANK  OF  OGLETHORPE  t.  HICKS. 
(No.  6441.) 

(C^urt  of  Appeals  of  Georgia.     Sept  1.  1914.) 

(SylUibu*  by  the  Court.) 

1.  GaonNDS  fob  New  Tbial. 

Other  than  as  ruled  hereafter,  the  special 
grounds  of  the  amendment  to  the  motion  for 
a  new  trial  require  no  discussion,  and  none  of 
the  assignments  of  error  required  the  grant  of  a 
new  trial. 

2.  Appeal  and  Ebbob  (Si  1033,  1072*)— Re- 
view—Conditional  New  Tbial. 

Where  there  is  a  money  verdict  for  the 
plaintiff  in  trover,  a  judgment  granting  a  new 
trial  only  in  case  the  prevailing  party  refuses 
to  reduce  the  verdict  in  his  favor,  so  that  it 
shall  conform  to  the  evidence,  is  not  necessarily 
such  error  as  to  demand  reversal,  although  a 
recovery  in  trover  is,  in  a  technical  sense,  an 
award  of  damages.  In  the  instant  case  some 
of  the  articles  enumerated  in  the  petition  were 
not  shown  to  have  been  in  the  possession  of  the 
defendant,  and  for  that  reason  a  finding  in  fa- 
vor of  the  plaintiff  for  the  value  of  these  chat- 
tels was  unauthorized.  The  defendant  how- 
ever, cannot  complain  that  his  liability  was 
reduced  by  the  voluntary  act  of  the  plaintiff, 
since  the  evidence  fully  supported  a  finding 
in  favor  of  the  plaintiff  for  the  value  of  the 
remainder  of  the  articles  involved  in  the  ac- 
tion, and  since  it  is  axiomatic  that  the  error 
which  requires  the  grant  of  a  new  trial  is  an 
error  which  accompanies  or  is  followed  by  in- 
jury to  the  complaining  party. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  4052^062.  4233%;  Dec 
Dig.  {8  1033,  1072.*] 

Error  from  <3ity  Court  of  Oglethorpe;  R.  L. 
Greer,  Judge. 
Action   by  Tobe  Hicks  against  Bank   of 
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Oglethorpe.    Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Afflptmed. 

J.  J.  Bull  &  Sod,  of  Ogletborpe,  for  plala- 
tltt  In  error. 

RUSSBIX,  0.  J.    Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 


(U  Oa.  App.  W) 

VnffiliDBN  Y.  CUFFORD.     (Na  6468.) 
(Court  of  Appeals  of  Qeorgia.    Sept  1,  1914.) 

(Syllahui  bu  the  Court.) 

Tkiai.  (I  140*)— Pbotinck  ov  Jcbx— Cbzdi* 

BiLiTY  of  Witnesses. 

The  instructions  of  the  trial  Judge  were 
not  prejudicial,  in  view  of  the  contentions  of 
the  parties  as  presented  by  the  evidence.  It 
was  within  the  exclusive  province  of  the  jury 
to  determine  the  credibility  of  the  witnesses; 
and  since  the  evidence  in  behalf  ot  the  prevail- 
ing party  authorized  the  verdict,  the  judgment 
refusing  a  new  trial  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  334,  835;   Dec  Dig.  i  140.*1 

Error  from  City  Court  of  GrifBn;  X  J. 
Flynt,   Judge. 

Action  between  Mrs.  M.  Vi.  Welden  and  R. 
B.  Clifford.  From  a  Judgment  tn  favor  of 
tbe  latter,  the  former  brings  error.   Affirmed. 

W.  B.  H.  Searcy,  Jr.,  of  Grlfiln,  for  plain- 
tiff in  error.  W.  H.  Connor,  of  Griffin,  for 
defendant  in  error. 

RUSSELL,  C.  J.    Judgment  affirmed. 

UOAX,  J.,  absent  on  account  of  atolrngaa 


(IS  Oa.  App.  IW) 

ANDREWS  T.  GHASON. 
(Court  of  Appeals  of  Georgia. 


(No.   6401.) 
Sept  1.  1014.) 


(ByOaiut  by  th«  Court.) 

1.  BnxB   ANn   Notes  (|  403*)— Cohsibkba- 
tion— PRSstiMPTioN. 

A  negotiable  note  purporting  to  be  given 
for  "value  received"  is  prima  facie  presumed 
to  be  founded  on  a  fuU  legal  consideration. 
Rowland  v.  Harris,  55  Ga.  l4l;  Purcell  v.  Ar- 
mour Packing  Co.,  4  Ga.  App.  253,  259,  61  S. 
E.  138;  Bing  t.  Bank  of  Kuifstou,  5  Ga.  App. 
578(4),  62  S.  E.  652. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1652-1662;  Dec  Dig.  i 
493.*1 

2.  Tbiai.  (I  68«)— Withdraw AL  of  Evidence 
— Discretion. 

Where  evidence  introduced  is  not  properly 
connected  with  any  issue  on  trial,  the  court 
may,  in  the  exercise  of  a.  sound  discretion,  al- 
low the  party  who  introduced  it  to  withdraw  it, 
notwithstanding  the  opposing  party  may  have 
introduced  testimony  to  rebut  it.  If  evidence 
is  irrelevant  it  should  not  be  submitted  to  the 
jury,  and  there  is  no  error  in  withdrawing  such 
evidence  at  any  stage  before  the  case  is  finally 
submitted  to  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  (>ent 
DiR.  i  137;    Dec  Dig.  |  58.'*] 


(Additional  Sv^alui  hv  Editorial  Staff.) 

8.  BitLB  AND  Notes  (|  S37*)— Considebation 

—Evidence. 

Jn  an  action  by  an  administrator  on  a 
note  to  his  intestate,  evidence,  including  that 
offered  by  defendant  to  rebut  that  withdrawn 
by  plaintiff,  held  inaufBcieat  to  go  to  the  jury 
on  the  issue  whether  the  note  was  without  con- 
sideration. 

[Eld.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  {J  1862-1893;    Diec  Dig.  | 

Error  from  City  Court,  Balnbrldge  County; 
H.  B.  Bpooner,  Judge. 

Action  by  Leon  Chason,  as  administrator 
of  the  estate  of  D.  W.  Cbason,  against  Aaron 
Andrews.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

6.  G.  Bower,  of  Balnbrldge,  for  plaintiff  In 
error.  T.  S.  Hawes,  of  Balnbrldge,  for  de- 
fendant In  error. 

WADE,  3.  Leon  Cbason,  as  administrator 
of  the  estate  of  D.  W.  Chason,  brought  suit 
against  Aaron  Andrews  on  several  promis- 
sory notes,  aggregating  the  principal  sum  ot 
$880,  and  containing  a  recital  of  "value  re- 
otived."  The  notes  provided  for  the  payment 
of  10  per  cmt  additiooal  as  attorney's  fees, 
and  the  petition  alleged  that  proper  notice 
had  been  .given  to  bind  the  d^endant  there- 
for. The  defendant  filed  a  plea  in  which  be 
admitted  that  the  plaintiff  was  the  duly  ap- 
pointed administrator  of  the  estate  of  the  de- 
cedent D.  W.  Chason,  that  the  notes  had  been 
executed  as  alleged  in  the  petition,  and  that 
the  estate  of  D.  W.  Chason  was  the  owner 
thereof,  but  denied  that  he  had  been  served 
with  proper  notice  to  bind  him  for  attorney's 
fees,  and  alleged  that  the  notes  were  given 
for  money  which  the  decedent  agreed  to  ad- 
vance to  him,  but  the  decedent  died  without 
having  advanced  the  money,  and  therefore 
the  consideration  wholly  failed.  The  record 
shows  that  the  plaintiff  proved,  without  ob- 
jection, that  he  had  given  due  and  legal  no- 
tice of  his  intention  to  bilng  suit  on  the  notes, 
and  to  demand  10  per  cent  attorney's  fees  as 
provided  for  therein.  The  defendant  testl- 
fled: 

"That  h«  had  signed  the  notes  for  the  purpose 
of  getting  the  money  they  represented;  that 
D.  W.  Cbason  had  died;  that  he  had  never  re- 
ceived any  money  from  the  Citizens'  Bank  of 
Cairo,  or  any  one  else  other  than  D.  W.  Chatou 
[italics  ours],  who  was  dead." 

The  plaintiff  then  introduced  In  evidence  a 
check  on  the  Citizens'  Bank  of  Cairo  for  $880, 
signed  by  D.  W.  Chason,  in  favor  of  Aaron  An- 

bu 
drews,  with  the  Indorsement:    "Aaron  X  An- 

nuirk 
drews.  Witness:  F.  M.  Braunon."  The 
check  was  marked:  "Paid,  July  11,  1908, 
Citizens'  Bank  of  Cairo."  The  plaintiff  intro- 
duced also  the  depositions  of  F.  M.  Brannon, 
as  follows: 

"I  was  connected  with  the  Citisens'  Bank 
of  Cairo,  Georgia,  on  July  lO  and  11,  1908,  in 
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the  capacity  of  president  or  vice  president  I 
have  examined  the  check  dated  July  10,  1908, 
signed  D.  W.  Cbason,  payable  to  Aaron  An- 
drews for  $880,  on  which  is  stamped  'Citizens' 
Bank,  Cairo,  Georgia,  July  11,  1908,  Paid,' 
and  which  purports  on  its  back  to  have  been  in- 

his 
dorsed:    'Aaron  X  Andrews.    Witness:    F.  M. 

mark 
Brannon.'    I  witnessed  his  signature.     I  don't 
know   whether  it   was  paid   or   not     It  pur- 
ports to  have  been  paid." 

Thereupon  tbe  defendant  testified  farther 
as  follows: 

"I  never  received  the  check  introduced  in  ev- 
idence from  any  one,  nor  did  I  present  it  to  the 
Citizens'  Bank  of  Cairo,  nor  did  I  get  the  mon- 
ey on  said  check,  nor  did  I  indorse  said  check." 

Botb  sides  closed,  and  the  defendant's 
counsel  began  his  argument,  but  the  court 
requested  him  to  suspend  argument,  and  an- 
nonneed  that  counsel  for  the  plaliltlll  bad 
withdrawn  from  evidence  the  check  previous- 
ly introduced  in  behalf  of  the  plalutlff,  and 
that  the  court  therefore  directed  a  verdict  for 
the  plaintur  for  the  amount  sued  for.  The 
court  declined  to  hear  from  counsel  for  the 
defendant  as  to  the  propriety  of  ra  doing. 
To  the  Judgment  directing  the  verdict,  and 
to  the  refusal  to  hear  from  the  defendant's 
counsel  on  this  point  and  to  allow  him  to  pro- 
ceed with  his  argument,  the  defendant  ex- 
cepted, insisting  tliat  there  was  still  an  Issue 
before  the  ixay,  to  wit: 

"The  evidence  by  deposition  of  said  Bran- 
non as  to  the  cashing  of  said  check,  the  evidence 
of  the  defendant  that  he  had  never  cashed  said 
check,  and  the  evidence  of  the  defendant  that 
he  had  never  received  any  money  on  the  same." 

[1]  It  is  a  well-settled  rule  that  negotiable 
promissory  notes  are  presumed  to  have  been 
given  for  the  consideration  therein  recited; 
and  hence  it  is  not  necessary  to  prove  the 
consideration,  unless  this  preanmptlcMi  has 
been  met  by  proof  of  failure  of  consideration 
or  that  none  ever  existed.  The  defendant  in 
his  plea. alleged  an  absence  of  consideration, 
but  no  testimony  was  adduced  to  sustain  his 
contention.  He  himself  testified  that  he  had 
never  received  any  money  from  the  Citizens' 
Bank  of  Cairo,  or  any  one  else  "other  than 
D.  W.  Chason,"  whose  representative  had  in- 
stituted the  suit  This  was  not  a  distinct 
denial  that  the  notes  were  given  for  the  con- 
sideration recited  therein,  and  it  did  not  suc- 
cessfully rebut  the  presumption  that  they 
had  been  executed  and  delivered  for  the  con- 
sideration recited.  It  may  be  assumed  that 
further  testimony  from  the  defendant,  as  to 
the  absence  of  any  consideration  for  these 
notes,  was  prevented  by  the  proper  enforce- 
ment by  the  trial  Judge  of  the  provision  of 
the  Civil  Code,  {  6858  (1),  that  one  cannot  be 
heard  to  testify  In  his  own  behalf  concerning 
transactions  between  himself  and  a  deceased 
person  in  a  suit  instituted  by  the  adminis- 
trator of  the  decedent 

[2,  3]  The  testimony  of  the  former  presi- 
dent of  the  bank,  in  reference  to  a  check 
for  1880,  drawn  by  Chason,  the  decedent,  in 
favor  ct  the  defendant,  and  apparently  in- 


dorsed by  the  defendant  and  cashed  by  the 
bank  on  the  day  following  the  execution  of 
the  several  notes  sued  upon,  failed  to  show 
any  connection  whatever  between  this  check 
and  the  notes  sued  upon,  except  what  may 
have  been  inferred  from  the  fact  that  the 
amount  of  the  check  was  identical  with  the 
aggregate  principal  sum  of  the  notes,  and 
from  the  further  fact  that  the  check  and  the 
notes  were  for  the  same  date,  and  the  check 
appeared  to  have  been  cashed  on  the  following 
day.  Assuming  that  the  Jury  would  have  ac- 
cepted the  defendant's  evidence  to  the  effect 
that  he  had  never  received  the  amount  of  the 
check  from  the  bank,  and  had  never  indors- 
ed or  cashed  the  check,  and  taking  into  con- 
flMeration  the  evidence  of  Brannon,  who 
testified  that  he  could  not  say  whether  the 
check  had  been  actually  paid  or  not,  but 
could  only  say  that  he  witnessed  the  signa- 
tnre  of  the  defendant,  and  that  the  check 
purported  to  have  been  paid,  nevertheless  the 
Jury  would  not,  on  account  of  the  defend- 
ant's testimony  or  of  the  lack  of  positive  evi- 
dence that  this  particular  check  had  been 
paid,  have  been  authorized  to  find  in  favor  of 
the  defendant,  since  the  presumption  of  a 
consideration  which  the  notes  themselves 
carried  would  not  have  been  successfully  re- 
butted or  overcome  by  any  or  all  of  this  tes- 
timony. To  put  the  matter  concisely,  if  al] 
the  testimony  adduced  at  the  trial  had  been 
permitted  to  remain  in  evidence  before  the  ju- 
ry, and  the  court  had  not  directed  a  verdict  in 
favor  of  the  plalntllT,  nevertheless  the  Jury 
could  not  have  returned  any  legal  verdict 
other  than  the  one  that  the  court  directed. 
It  was  entirely  Immaterial  to  the  defendant 
whether  the  check  and  the  evidence  in  re- 
gard to  It  were  withdrawn  from  the  consider- 
ation of  the  Jury  or  not,  as  the  notes  them- 
selves imported  a  consideration,  and  there 
was  no  evidence  to  negative  this  presump- 
tion. Besides,  no  connection  whatever  be- 
tween the  notes  sued  upon  and  the  check  of* 
fered  and  withdrawn-  was  established  by  any 
of  the  testimony;  and  since  the  check  could 
only  by  Inference  I>e  connected  with  the  case 
on  trial,  and  could  not  In  any  view  have  af- 
fected the  final  result,  it  was  proper  for  the 
court  to  allow  its  withdrawal.  This  I>eing 
true.  It  was  entirely  useless  for  the  court  to 
permit  argument  on  the  part  of  counsel  for 
the  defendant,  or  In  fact  for  either  side,  and 
the  court  therefore  did  not  err  in  preventing 
such  argument  and  Instructing  the  Jury  to 
return  the  verdict  rendered. 

If  It  be  true,  as  set  out  In  the  defendant's 
plea,  that  he  never  received  any  considera- 
tion for  the  several  notes  sued  upon,  it  was 
unfortunate  that  he  should  have  executed 
and  delivered  his  notes  to  the  deceased  be- 
fore actually  receiving  the  consideration 
therein  recited;  but  if  so,  and  if  the  fact 
that  the  law  prevents  the  defendant  from 
testifying  against  the  Interest  of  the  dece- 
dent as  to  transactions  between  them  brings 
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bardshlp,  he  can,  after  all,  charge  only  him- 
self with  blame,  because  of  his  neglect  of  or- 
dinary business  precaution,  and  he  cannot 
properly  Inveigh  against  a  Jnst  law,  based 
on  sound  sense  and  wise  public  policy.  It  is 
hard  to  believe,  however,  that  the  defendant 
actually  failed  to  receive  the  consideration 
named  in  the  notes,  especially  as  the  evi- 
dence falls  to  disclose  that  the  deceased 
plalntUf  departed  this  life  Immediately  or 
even  very  soon  after  the  notes  were  executed 
and  delivered  to  him,  and  we  may  not  rea- 
sonably assume  that  the  defendant  would 
have  allowed  the  notes  to  remain  in  the 
hands  of  the  decedent  for  an  indefinite  time 
after  their  execution,  without  either  calling 
for  and  receiving  the  agreed  consideratiqp 
or  demanding  and  receiving  back  the  notes 
themselves.  However  this  may  be,  we  can 
only  enforce  the  law  as  It  is,  and  since  the 
testimony  demanded  the  verdict,  and  the  ac- 
tion of  the  trial  judge,  which  is  complained 
of,  could  not  have  affected  the  only  result 
that  could  be  reached  under  the  testimony, 
the  judgment  is  affirmed. 

ROAN,  J.,  absent  on  account  of  slckuess. 


<98  S.  C.  402) 

TUCKER  et  aL  v.  WEATHERSBEB  et  al. 
(No.  9017.) 

(Sopreme  Court  of  South  Carolina.     Aug.  13, 
1914.) 

1.  Fbaudulent  Coitvetances  (f  105*)— Con- 
veyance TO  Wife— Resulting  Trust. 

Where  certain  real  property  was  conveyed 
by  the  vendor  to  a  debtor's  wife  and  she  paid 
the  purchase  price  out  of  her  own  separate 
funds,  there  was  no  resulting  trust  in  favor  of 
the  husband  which  could  be  enforced  by  his 
creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  845;  Dec.  Dig.  § 
105.»] 

2.  Fraudulent  Convezances  (f  104*)— Con- 
veyance BY  Husband  to  WIfe— Adequate 

CONSIDEBATION. 

Where  a  husband  conveyed  certain  real 
property  to  his  wife,  for  an  adequate  consid- 
eration which  she  paid  to  him  from  her  separate 
funds  and  at  the  time  of  the  transaction  there 
were  no  suits  pending  or  threatening  against 
the  husband  by  his  creditors,  the  transaction 
was  valid  and  could  not  be  vacated  by  credi- 
tors subsequently  obtaining  judgment  against 
the  husband,  on  the  ground  that  the  conveyance 
was  for  the  purpose  of  hindering,  delaying,  or 
defeating  collection  of  their  claims;  there  being 
no  evidence  of  an  Intention  to  defraud. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  K  837-344;  Dec.  Dig. 
i  104.*] 

3.  Fbauduucnt    Convktanoes    (f    278*)  — 

TBANSACTIONS    between    REI.ATIVKS. 

Where  a  conveyance  between  relatives 
such  as  husband  and  wife  is  attacked  as  a 
fraud  on  the  grantor's  creditors,  the  burden 
is  on  the  grantee  to  establish  good  faith  by 
the  fullest,  clearest,  and  most  satisfactory  ev- 
idence. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {f  801,  802;  Dec. 
DiK.  S  2T8.»1 


4.  Fbaudui^nt  Convey ances  (J  248*)— Surr 
TO  Vacate— Ad VEBSE  Possession. 

Adverse  possession  arises  only  in  contro- 
versies between  parties  seeking  to  recover  pos- 
session of  real  property  where,  during  the  ex- 
istence of  the  adverse  possession,  they  had  le- 
gal right  in  them  to  bring  the  actios,  and  is 
therefore  no  defense  to  a  suit  in  equity  by 
creditors  to  set  aside  alleged  fraudulent  con- 
veyances. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  730-734;  Dec.  Dig. 
i  248.*] 

5.  Limitation  of  Actions  (J  100*)— Equtta- 
BLB  Actions. 

A  suit  in  equity  to  set  aside  alleged  fraud- 
ulent conveyances  is  within  the  six-year  stat- 
ute of  limitations  (Code  Civ.  Proc.  S  137,  subd. 
6),  and  is  barred  within  six  years  after  cred- 
itors had  knowledge  of  facts  sufficient  to  put 
tbem  on  inquiry  which,  if  developed,  would 
have  disclosed   the  alleged   fraud. 

[Ed.  Note.— For  other  cases,  see  Iiimitation 
of  Actions,  Cent  Dig.  §|  323,  480-493;  Dec. 
Dig.  i  100.*] 

6.  Fbaudulent  Conveyances  (S  249*)— Surr 
TO  Vacate— Defenses— Laches. 

Where  certain  alleged  fraudulent  convey- 
ances were  made  in  1894  and  1896  and  valu- 
able improvements  V72re  placed  on  the  prop- 
erty by  the  vendee  and  the  making  of  the 
conveyances  could  have  been  inmiediately  as- 
certained by  the  exercise  of  the  slightest  dili- 
gence, creditors  of  the  husband  of  the  grantee 
were  barred  by  laches  from  maintaining  a  suit 
instituted  in  1910  to  have  the  conveyances  set 
aside. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  SS  735-737;  Dec.  Dig. 
S  249.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  BamweU  County;  T.  H.  Spain,  Judge. 

Action  by  George  H.  Tucker  and  others 
against  R.  A.  Weathersbee  and  another. 
From  a  decree  In  favor  of  defendants,  com- 
plainants appeal.    Affirmed. 

The  following  ia  the  decree  of  the  trial 
court: 

This  action  came  on  to  be  tried  before  me  at 
the  regular  spring  term  at  Barnwell,  upon  the 
report  of  the  master,  Mr.  O'Bannon,  which  was 
simply  a  report  of  the  testimony  upon  the  order 
of  reference  to  take  the  testimony ;  and  by  con- 
sent of  counsel  the  cause  was  marked  heard 
and  to  be  argued  at  Aiken.  Said  cause  was 
heard  at  Aiken  upon  said  report,  and  the  tes- 
timony, oral  and  documentary,  reported  by  the 
master,  and,  upon  full  argument  by  counsel  rep- 
resenting the  parties  to  the  action,  I  have  care- 
fully considered  the  case,  which  is  interesting, 
and  important  to  all  parties  concerned. 

[I]  Succinctly  stated,  the  pleadings  developed 
an  action  brought  by  the  owners  of  judgments, 
as  plaintiffs,  against  one  of  the  defendants, 
R.  A.  Wcathei-sbee,  to  be  set  aside  as  fraudu- 
lent, under  the  Statute  of  Elizabeth,  as  recog- 
nized at  common  law,  two  deeds  one  made  by  R. 
A.  Weathersbee,  a  husband,  to  his  codefendant, 
E.  E.  Weathersbee,  his  wife,  on  November  5, 
1894,  said  deed  conveying  what  is  called  the  Jack 
Ashley  lot,  and  another  deed  made  to  the  wife, 
not  by  the  husband,  but  by  F.  N.  K.  Baile], 
on  October  24,  1896,  and  conveying  what  is 
called  the  "hotel  lot"  Both  of  these  lots  are 
in  the  town  of  Williston,  on  the  line  of  the 
Southern  Railway  between  Augusta  and 
Charleston,  in  the  county  of  Barnwell,  a  town 
of  several  hundred  inhabitants.  The  charge 
as  to  both  lots  is  that  these  conveyances  were 


•For  other  csies  see  sam*  topic  and  section  NUMBBR  in  Dec.  Dig.  A  Am.  Dig.  Ke7-No.  Series  A  Rep'r  Indexes 
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fraudulent,  )n  that  the;  were  made  to  delay, 
hinder,  and  defeat  the  creditors  of  R.  A.  Weath- 
erabee;  and  as  -to  the  hotel  lot,  that  while 
the  deed  was  made  by  a  stranger  to  the  wife, 
the  purchase  money  was  paid  by  the  husband, 
and  it  is  claimed  that  a  resulting  trust  arose  to 
the  husband,  and  that  the  property  should  be  de- 
clared the  property  of  the  husband,  and  sub- 
ject to  the  judgment  of  the  plaintiffs  and  such 
other  creditors  of  the  husband  who  should 
come  in  and  coutribute  to  the  'expense  of  the 
proceedings.  It  seems  that  no  other  creditors 
have  come  in  andcontributed  to  the  expenses  of 
the  proceedings.  It  seems  that  no  other  credi- 
tors have  come  in,  and  that  the  estate  of  Sloan, 
the  assignee  of  the  Fertilizer  Company,  and 
Malsby,  are  the  only  creditors  of  the  husband 
who  are  pushing  the  contention.  The  answer  of 
the  defendant  E.  E.  Weathersbee,  the  wife,  de- 
nies the  fraud  charged,  sets  up  the  strict  statute 
of  limitations  of  ten  years  as  to  both  tracts, 
and  claims  the  same  by  adverse  possession,  and 
also  pleads  the  six  years  statute  as  to  the  al- 
leged fraud. 

[2]  As  to  the  convejrances  from  Bailey  to  the 
wife  of  the  hotel  lot,  dated  October  24,  1896, 
there  is  not  a  tittle  of  proof  that  any  money  of 
the  husband  went  to  pay  the  consideration  of 
said  deed,  but  there  is  ample  and  complete 
proof  that  the  consideration  was  paid  by  the 
wife,  named  as  the  grantee  in  the  deed,  with 
money  loaned  to  her  by  her  brother,  G.  J. 
Owens,  and  that  the  improvements,  amounting 
to  some  $5,000,  placed  thereon  from  time  to 
time,  were  made  by  her.  In  part  by  money  bor- 
rowed and  in  part  by  money  made  by  her  own 
thrift  and  energy  as  a  hotel  keeper.  There  is 
no  testimony  to  show  that  this  deed  was  made 
to  delay,  hinder,  and  defeat  the  creditors  of 
R.  A.  Weathersbee;  and  I  find  as  a  matter  of 
fact  that  the  deed  from  Bailey  to  the  wife  con- 
veyed to  her,  free  from  fraud,  a  fee-simple  title, 
and  that  said  property  is  hers  free  and  dis- 
charged from  any  claims  of  any  of  the  creditors 
of  the  husband,  R.  A.  Weathersbee.  There 
could  be  no  resulting  trust  unless  it  was  shown 
by  clear  evidence  that  the  purchase  price  was 
paid  by  the  husband ;  he  being  the  common  debt- 
or of  the  creditors  pressing  this  controversy. 

As  to  ibe  conveyance  from  the  husband  to 
the  wife  of  the  Jack  Ashley  lot,  on  November 
5,  1894,  I  find  as  a  matter  of  fact  that  said 
conveyance  was  made  at  a  full,  fair,  and  ade- 
quate price.  This  is  shown  by  the  testimony 
of  the  witnesses  of  the  defendant,  and  there 
is  no  testimony  to  the  contrary  on  behalf  of  the 
plaintiffs.  I  further  find  that  at  the  time  this 
conveyance  was  made  the  testimony  does  not 
disclose  the  fact  that  any  suits  were  threatened 
against  the  husband  or  the  partnership  of  A.  J. 
Weathersbee  &  Son  in  which  he  was  concerned, 
or  that  any  suits  were  pending  against  him, 
though  it  seems  that  afterwards  judgment  was 
obtained  against  him.  I  further  find  that  the 
pnrcbase  price  was  paid  by  the  wife,  by  money 
which  she  borrowed  from  her  father.  This  is 
testified  to  by  her  and  not  contradicted  or  re- 
butted by  any  fact  or  circumstance,  and  the  im- 
provements made  on  this  property,  amounting 
to  some  $3,000,  in  the  shape  of  brick  stores, 
were  made  by  her  with  money  derived  from 
other  sources  and  from  her  own  thrift  and  en- 
ergy, notably  from  the  sale  of  some  property 
to  Sprawls,  which  she  purchased  at  a  low  price 
at  public  sale  from  the  sheriff  of  Barnwell 
county  as  the  property  of  her  husband,  the  mon- 
ey paid  to  her  by  Sprawls  amounting  to  $1,200. 
Under  these  findings  of  fact  and  all  of  the  testi- 
mony as  to  the  facts  and  circumstances  sur- 
rounding this  transaction,  the  condition  of  the 
debtor  husband,  R.  A.  Weathersbee,  and  the 
condition  of  the  grantee,  his  wife,  I  conclude  as 
a  matter  of  fact  that  said  deed  from  the  hus- 
band to  the  wife  in  free  from  any  charge  of 
hindering,  delaying,  and  defeating  the  creditors 


of  R.  A.  Weathersbee,  and  that  said  deed 
vested  in  said  wife  a  fee-simple  title  to  said 
Jack  Ashley  lot,  free  and  discharged  from 
the  claims  of  the  creditors  of  said  R.  A.  Weath- 
ersbee who  are  pressing  this  controversy. 

The  law  upon  this  subject  is  clear  and  plain, 
and  is  sustained  by  the  authorities  referred  to 
by  the  counsel  for  the  plaintiffs,  and  amounts  to 
this:  "That  even  if  there  was  valuable  con- 
sideration for  a  deed,  yet  if  the  deed  was  made, 
with  the  intent  on  the  part  of  both  parties  to 
defeat,  delay,  and  hinder  their  creditors  in  the 
collection  of  their  demands,"  the  law  would  not 
hold  it  valid.  Lowry  v.  Pinson,  2  Bailey,  324, 
23  Am.  Dec.  140;  Archer  v.  Long,  32  S.  C. 
186,  11  S.  B.  86. 

[3]  As  to  transactions  between  relatives,  such 
as  husband  and  wife,  it  is  very  plain  that,  such 
relation  being  proven,  they  are  required  to  give 
"the  fullest,  clearest,  and  most  satisfactory  evi- 
dence of  good  faith  on  the  part  of  the  parties 
concerned  before  it  could  be  sustained."  BrafE- 
man  v.  Glover,  35  S.  C.  436,  14  S.  E.  935. 

Now,  in  this  case,  under  the  evidence,  con- 
sidering all  the  facts  and  circumstances,  there 
is  no  testimony  to  sustain  the  charge  of  fraud. 
There  may  be  some  little  contradictory  state- 
ments in  the  testimony  of  Mrs.  Weathersbee 
before  the  master  under  the  supplementary 
proceedings  as  compared  with  her  testimony  at 
the  reference,  but  her  testimony  taken  as  a 
whole,  with  the  exhibits  accompanying  the 
same,  and  the  testimony  of  the  other  witnesses, 
and  the  testimony  of  her  husband  who  took  the 
stand,  gives  a  full,  clear,  and  ample  explana- 
tion of  the  entire  transaction,  and,  boiled  down, 
the  transaction  is  simply  that  of  a  debtor,  not 
threatened  with  suit  and  with  no  suits  pend- 
ing against  him,  but  in  failing  circumstances 
and  in  failing  health,  deeding  to  his  wife,  at 
a  full  and  adequate  price,  a  small  lot  in  Will- 
iston,  which  has  been  improved  considerably 
by  that  wife,  openly,  publicly,  and  notoriously 
claiming  it  as  her  own,  and  1  cannot  find  that 
such  transaction  is  a  fraud,  and  to  the  con- 
trary, I  sustain  the  transaction  under  the  facts 
and  the  law.  The  recent  decision  of  our  Su- 
preme Court  in  the  case  of  V-C  Fertilizer  Co. 
V.  Hunter  et  al.,  published  in  81  Southeastern 
Reporter,  page  190,  but  not  yet  published  in 
Eiird's  Reporter,  or  in  the  official  volumes  of 
the  Supreme  Courts  in  its  contrast  to  the  facts 
in  this  case,  is  pertinent  and  throws  lights  on 
,  the  transaction.  In  this  Hunter  Case  the  trans- 
action assailed  was  a  deed  from  a  brother  to  a 
sister,  and  against  the  brother  at  the  time  of 
the  within  transaction  there  were  pending  suits 
by  creditors  which  were  afterwards  put  into 
judgment,  and  other  circumstances  surrounding 
the  transaction,  which,  considering  the  rela- 
tionship between  the  grantor  and  the  grantee 
of  brother  and  sister,  cast  upon  them  the  bur- 
den of  proof  of  explaining  the  honesty  of  the 
transaction,  but  in  the  Hunter  Case  they  did 
not  take  the  stand  and  explain  the  considera- 
tion and  the  honesty  of  the  surroundings  among 
themselves  and  to  the  world,  and  the  court, 
relying  upon  the  case  of  Braffman  against 
Glover  and  other  such  cases,  set  aside  the  deed 
as  a  fraud.  But  in  the  case  now  und«r  con- 
sideration, there  were  no  circumstances  such 
as  the  pendency  of  action  and  the  holding  of 
property  by  Weathersbee  after  the  deed,  which 
amounted  to  such  badges  of  fraud  as  shifted  the 
burden  of  proof,  and  Mr.  and  Mrs.  Weathers- 
bee took  the  stand  and  gave  a  full  and  clear 
description  and  explanation  of  the  reasons  and 
facts  for  the  transaction.  Which  are  satisfactory 
to  the  court. 

These  findings,  covering  the  contention  made 
in  the  complaint  and  met  by  the  general  denial 
in  the  answer,  disposes  of  the  case,  but  it  is 
the  duty  of  the  court  to  consider  and  pass 
upon  all  question*  raised  by  the  pleadings  and 
the  evidenca. 
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[4]  The  contention  raised  by  the  answer  of 
Mrs.  Weathersbee  that  she  has  been  in  open, 
notorious,  and  adverse  possession  of  the  prop- 
erty in  question  for  ten  years,  and  her  plea  of 
the  strict  statute  of  limitations  for  ten  years, 
cannot  be  sustained.  Adverse  possession  arises 
only  in  controversies  between  parties  seeking 
to  recover  possession  of  real  estate  where  dur- 
ing the  existence  of  the  adverse  possession  they 
had  legal  title  in  them  to  bring  the  action, 
whereas  this  action  is  an  equitable  action  by 
creditors  to  set  aside  in  equity  alleged  fraudu- 
lent conveyances. 

[5]  The  next  defense  set  up  by  Mrs.  Weathers- 
bee  is  based  upon-  the  six-year  statute  of  lim- 
itations, under  subdivision  6  of  section  137 
Code,  because,  as  is  alleged,  an  action  in  equity 
is  barred  within  six  years  if  the  creditors  had 
knowledge  of  facts  sufBcient  to  put  them  on 
inquiry,  which  would  have  developed  the  facts 
which  they  call  a  fraud.  Or,  in  other  words, 
knowledge  of  such  facts  as  would  have  led  to 
the  knowledge  of  the  fraud  if  pursued  with  rea- 
sonable diligence.  Smith  v.  Linder,  77  S.  C. 
541,  58  S.  E.  610.  I  sustain  this  defense. 
Even  if  the  facts  developed  and  contended  for 
as  fraud  constituted  a  fraud  sufficient  to  set 
aside  the  deed  or  deeds  in  question,  I  find  as 
a  matter  of  fact,  from  the  testimony  and  the 
facts  and  circumstances  surrounding  the  trans- 
action in  qnestion,  that  the  plaintiffs  and  their 
agents  had  knowledge  of  such  facts  as  would 
have  led  to  the  discovery  of  the  factq  proven  if 
pursued  with  reasonable  care  and  diligence 
more  than  six  years  before  the  commencement 
of  this  action,  and  consequently  the  action 
comes  within  the  prohibition  of  the  statute  and 
cannot  be  sustained.  I  do  not  think  that  the 
mere  fact  of  the  recording  of  the  deed  to  the 
Jack  Ashley  lot,  under  the  authoritiea,  was 
sufficient  notice  to  put  the  creditors  on  in- 
quiry. Means  v.  Feaster,  4  S.  C.  248.  But 
there  were  facts  and  circumstances  existing 
and  which  were  known  to  the  creditors,  or 
could  have  been  known  to  them  by  the  exercise 
of  ordinary  care  and  diligence,  which  if  they 
had  been  followed  up  would  have  developed  the 
facts  in  the  case,  and,  that  being  the  case,  they 
are  barred  from  bringing  the  action.  Brown  v. 
Brown,  44  S.  C.  382,  22  S.  B.  412;  Wood  T. 
Carpenter,  101  U.  S.  135,  25  L.  Ed.  807. 

Among  the  notorious  facts  and  circumstanc- 
es connected  with  the  transaction,  outside  of 
the  mere  fact  that  the  deed  from  the  husband 
to  the  wife  and  the  deed  from  Bailey  to  the 
wife  were  recorded,  may  be  mentioned  the  fol- 
lowing: The  Jack  Ashley  lot  was  a  small 
lot  on  a  prominent  street  in  the  town  of  Willis- 
ton;  and  next  to  the  lot  set  off  to  R.  A.  Weath- 
ersbee as  his  homestead  under  proceedings  by 
his  creditors,  which  proceedings  must  have  l>een 
known  to  all  the  creditors  of  Weathersbee,  or 
by  the  exercise  of  the  slightest  diligence  could 
have  been  known,  and  said  proceedings  would 
have  shown  the  fact  that  there  was  a  debtor 
who  was  claiming  a  homestead  in  a  lot  next 
door  to  the  lot  claimed  by  his  wife,  and  which 
has  been  improved  by  the  wife  to  the  extent 
of  $3,000.  The  open  and  notorious  ownership, 
not  only  of  the  Jack  Ashley  lot,  but  of  the  hotel 
property,  wai  knows  to  the  world,  and  tbe 


testimony  shows  that  the  agents  of  tliese  judg- 
ment creditors  were  visitors  at  Williston  from 
time  to  time,  and  that  all  of  these  mattet* 
could  have  been  easily  ascertained.  B-side* 
thiSj  all  that  is  relied  upon  in  the  case  to  es- 
tablish fraud  is  the  testimony  of  Mrs.  Weathers- 
bee, obtained  by  her  examination,  under  pro- 
ceedings supplementary  to  execution,  which 
could  have  been  instituted  years  ago  and  said 
facts  then  obtained,  and  the  slightest  diligence 
would  have  suggested  that  a  course  should  b« 
taken,  and,  it  not  having  been  taken  for  more 
than  six  years  before  the  -commencement  of 
this  action,  must  weigh  against  the  i>laintiff 
under  this  plea  of  tbe  statute  of  limitations. 

[6]  There  is  another  view  that  must  be  con- 
sidered. The  potent  and  salutary  doctrine  ol 
equity  that  laches  on  the  part  of  the  creditors 
in  enforcing  their  claims  can  be  and  should  be 
applied  by  the  court  of  equity  by  its  own  mo- 
tion, or  upon  the  arguments  of  counsel,  with- 
out being  pleaded.  Wagner  t.  Sanders,  62  S. 
C.  89,  39  S.  E.  950;  Poston  t.  Ingraham,  76 
S.  C.  171,  56  S.  B.  780. 

As  stated  by  Chancellor  Dunkin  In  Smith 
▼.  Smith,  McMul.  Eg.  134 :  "In  regard  to  equi- 
table titles,  courts  of  equity  are  to  be  considered 
as  affected  only  by  analogy  to  the  statute  of 
limitations.  •  •  *  If  the  party  be  guilty  of 
such  laches  in  prosecuting  nis  equitable  title 
as  would  bar  him,  if  his  title  was  solely  at 
law,  he  shall  be  barred  in  equity."  This  doe- 
trine  is  well  sustained  by  other  authorities. 
Lott  ▼.  De  Graffenried,  10  Rich.  Eq.  346; 
Mobley  v.  Cureton.  2  S.  0.  148;  Gr^ory  t. 
Rhoden,  24  8.  C.  99. 

Here  is  a  case  where  the  deeds  were  made, 
one  on  November  5,  1894,  the  other  on  October 
24,  1896,  and  yet  not  until  the  latter  part  of 
1910  was  action  brought  by  these  creditors  to 
set  aside  these  transactions,  notwithstanding 
the  fact  that  in  the  meantime  valuable  improve- 
ments were  openly  and  notoriously  put  upon 
this  property,  and  it  was  occupied  openly  to 
the  world  by  his  wife,  who  was  working  to 
support  her  family,  diligently,  and  known  to  the 
world  as  the  proprietor  of  the  property  in 
question. 

These  facts  and  others  which  could  be  redted 
unquestionably  show  to  the  court  such  laches 
as  bars  the  plaintiffs  from  the  equitable  relief 
asked  in  the  complaint,  and  it  is  so  held  by  the 
court. 

Wherefore,  it  is  ordered,  adjudged,  and  de- 
creed that  the  complaint  of  the  plaintiffs  be, 
and  the  same  is  hereby    dismissed,  with  costs. 

Q.  M.  Greene,  of  Barnwell,  for  appellants. 
Bates  &  Simms,  of  Barnwell,  and  Hender- 
sons, of  Aiken,  for  respondents. 

GAGE,  J.  The  decree  of  the  circuit  court 
herein  is  full  and  comprehensive.  The  appel- 
lants have  failed  to  shake  it. 

For  the  reason  therein  stated  tlutt  Jud> 
ment  Is  affirmed 

GABY,  O.  J.,  and  HTDRICK,  and  WATTS, 
JJ.,  concor.    VBAZBB,  J^  concurs  in  result 
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<ia  Ga.  SS) 

BOMB  INDUSTRIAIi  INS.  CO.  ▼.  BID80N. 

(No.  610.) 
(Supreme  Ooutt  of  Georgia.     Ang.  18,  1914.) 

(Syttahu*  ty  the  Court.) 

1.  Insurance  (S  866*)— Rkvival  of  Pouor— 
Bight  of  1n8ub«i>— Bstoppel.  ■ 

Where  a  policy  of  insurance  contained  the 
provision,  "Should  thia  policy  become  void  in 
consequence  of  nonpayment  of  premium,  it  may 
be  revived,  if  not  more  than  fifty-tvro  premiums 
are.  due,  upon  payment  of  all  arrears  and  the 
presentation  of  evidence  satisfactory  to  the 
company  of  the  sound  health  of  the  insured," 
the  insured  acquired  a  contract  right  to  revive 
the  policy,  after  a  lapse,  upon  complying  with 
the  conditions.  Upon  compliance  with  such 
conditions  the  insurer  is  bound  to  act  with  rea- 
sonable promptness  and  fairness  in  passing  upon 
the  application,  and  to  notify  the  insured  of 
the  result,  and  for  failure  so  to  do  will  be  es- 
topped from  denying  that  the  policy  has  been 
revived.  Rome  Industrial  Insurance  Co.  v.  Eid- 
■on,  138  Ga.  692,  76  S.  B.  657;  Leonard  v. 
Prudential  Life  Insurance  Co.,  128  WU.  348, 
107  N.  W.  64(t,  110  Am.  St  Rep.  60. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent.  Dig.  {(  032,  U33;   Dec  Dig.  i  3«6.*] 

2.  INBUBANCK  (5  646*)— Bevival  of  Pouot— 
BuBDEN  OF  Proof. 

In  a  suit  on  such  a  policy  which  has 
lapsed  because  of  nonpayment  of  premiums,  but 
In  which  the  plaintiif  hi  alleged  to  have  com- 
plied with  the  terms  of  the  conditions  necessary 
to  revive  the  policy,  and  the  insurer  to  have  re- 
tained the  application  for  revival  for  an  un- 
reasonable time  and  rejected  the  application 
after  the  death  of  the  insured,  the  burden  is 
upon  the  plaintiff  to  prove  compliance  with  the 
terms  of  the  contract  providing  for  revival. 

[Ed.  Note.— SV>r  other  cases,  see  Insnrance, 
Gent  Dig.  f»  1665,  1646-1068-,  Dec.  Dig.  | 
646.*] 

8.  INSITBANOB    ({  654)i*)— AOKION  OH  FOUOT 

—Evidence— ADinaaiBiLnT. 

In  making  proof  of  compliance  with  the 
conditions  as  mentioned  in  the  preceding  note, 
testimony  by  an  agent  as  to  receipt  of  the 
amount  requisite  to  a  revival  of  the  policy,  and 
of  a  course  of  dealing  wherein  the  mobey  was 
deposited  in  a  bank  in  common  with  other  mon- 
ey received  on  new  applications,  is  admissible. 

(a)  The  fact  that,  by  virtue  of  certain  restric- 
tions in  the  policy,. the  agent  so  receiving  the 
money  paid  to  revive  .the  policy  may  not  have 
been  authorized  to  bind  the  company  in  the 
matter  of  reviving  the  policy,  would  not  render 
such  testimony  inadmissible,  if  the  officers  hav- 
ing power  to  bind  the  company  drew  out  the 
money  knowing  that  some  of  it  was  received 
for  the  purpose  of  reviving  the  policy. 

(b)  Testimony  that  after  the  death  of  the  in- 
sured the  president  of  the  company  offered  to 
repay  the  plaintiff  the  money  paid  to  procure  a 
revival  of  the  policy  Is  admissible  as  tending 
to  show  that  the  company  actually  received  the 
money  with  notice  that  it  was  for  arrears  on 
this  policy.  Accordingly,  there  was  no  error 
in  receiving  the  evidence  referred  to  in  the  sec- 
ond and  third  grounds  of  the  ameniled  motion 
for  new  triaL 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |g  1674,  1880 ;   Dec.  Dig.  8  654%.*] 

4.  Insurance  ({  B45*)— Action  on  Pouct— 
Evidence — ^Pleadino  and  Proof. 

Where  it  was  alleged  in  the  petition  that 
the  application  for  revival  was  received  by  the 
insurer  on  August  8th  and  was  retained  with- 
out giving  the  insured  notice  either  that  the 
policy  was  to  be  considered  as  revived  or  that 


the  application  was  declined  or  rejected,  mnd 
the  insured  died  on  September  2d,  without  hav- 
ing received  such  notice,  and  that  subsequently 
the  insurer  sought  to  evade  its  liability  by  pre- 
tending that  it  had  not  received  the  premium, 
and  had  rejected  the  application  on  or  before 
August  28th,  it  was  competent  on  that  issue 
to  show  that  the  receipt  book,  wherein  the  local 
agent  had  receipted  for  money  paid  by  the  in- 
sured for  revival  of  the  policy,  as  of  date  Au- 
gust 8th,  had  been  changed,  and,  after  the  death 
of  the  insured,  that  the  local  agents  made  out 
a  new  book  and  did  away  with  the  old  book  in 
which  the  money  had  been  receipted  for. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {«  1564,  1«32-1«44;  Dec.  Dig.  { 
645.«] 

5.  Appeai.  and  Error   (|  1050*)— Uabklesb 
Error- Admission  of  Evidence. 

It  was  unnecessary,  but  no  cause  for  a  new 
trial,  for  the  judge  to  aUow  the  plaintiff  to  read 
in  evidence  a  paragraph  of  the  defendant's  an- 
swer which  contained  an  admissiou  to  the  effect 
that  on  the  date  as  claimed  in  the  petition  the 
deceased  made  an  application  to  revive  the  pol- 
icy in  the  usual  form,  together  with  evidence  of 
good  health,  and  that  for  good  and  sufficient 
reasons  the  application  for  revival  was  declined 
and  the  deceased  notified  to  that  effect  on  the 
twentieth  day  after  the  filing  of  the  application. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  1068,  1069,  4153-4167, 
4166;  Dec.  Dig.  |  1050.*] 

6.  Instructions— Evidence. 

The  excerpts  from  the  charge  on  which  er- 
ror was  assigned   were  not  erroneous  on  the 
S round  that  they  were  unauthorized  by  the  evi- 
ence. 

Error  from  Superior  Court,  Fnlton  CVran- 
ty;   W.  D.  ElllB,  Judge. 

Action  by  J.  A.  Eldson  agaliut  the  Rome 
Industrial  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

See,  also,  138  Ga.  692,  76  S.  B.  667. 

Anderson  ft  Rountree,  of  Atlanta,  for 
plaintlflT  in  error.  Geo.  W.  Stevens  and  Na- 
pier, Wright  ft  Wood,  all  of  Atlanta,  for  de- 
fendant In  error. 


ATKINSON,  J.    Judgment  affirmed. 
the  Justloes  t»ncur. 


AU 


VARN  T.  CHAPMAN. 
(Supreme  Ckkurt  of  Georgia. 


(142  Oa.  243) 
(No.  602.) 
Aug.   18,  1914.) 


(Byllaiua   hy   the   Court.) 
1.  Fraudulent  Convetances  (|  287*)— Doc- 

UUBNTART    EVIDENCE— ADMISSIBIUTT. 

On  the  trial  of  a  suit  brought  by  a  surety 
on  certain  promissory  notes  against  a  cosurety 
who  was  alleged  to  have  fraudulently  conveyed 
by  voluntary  deed  to  his  wife  and  children  his 
property  in  order  to  defeat  his  creditors  in  the 
collection  of  their  debts,  where  it  was  alleged 
also  that  the  principal  on  the  notes  was  in- 
solvent, and  the  purpose  of  the  suit  was  to 
require  the  cosurety  to  contribute  to  the  pay- 
ment of  the  notes  and  to  subject  the  propert,T 
so  conveyed  by  him,  it  was  not  error  to  admit 
in  evidence  the  notes  signed  by  the  cosureties^ 
and  which  had  been  paid  off  by  the  plaintiff 
surety,  even  though  the  notes  bore  date  subse- 
quent to  the  date  of  the  deed  referred  to.  Es- 
pecially  is   this  so  where   the  voluntary  deed 
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purported  to  have  been  ezecnted  on  October 
27,  1806,  and  the  note  tendered  in  evidence 
was  executed  on  March  2,  1907,  but  the  deed 
was  not  filed  for  record  until  May  3,  1907. 
The  notes  which  were  produced  by  the  plaintiff 
and  showed  a  transfer  to  him,  were  admissible 
as  throwing  light  on  the  question  as  to  whether 
the  deed  was  fraudulent,  and  also  as  tending 
to  show  that  the  notes  had  been  paid  off  by  the 
surety  who  was  seeking  contribution  from  his 
cosurety  and  a  special  judgment  against  the 
proper^  oonveyed  by   the  voluntary   deed. 

[Eld.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  f  ^;  Dec.  Dig.  { 
287,»] 

2.  Appkal  and  Ebbob  ({  1048*)— Habmless 
Ebbob— Leading  Questions. 

PiaintifF's  counsel  sought  to  prove  the 
amounts  paid  on  the  notes  sued  on,  by  pro- 
pounding to  the  plaintiff  the  following. questions 
and  eliciting  the  answers  following  each  ques- 
ti<Hi,  to  wit:  "Q.  That  petition  filed  here  was 
read  to  and  sworn  to  by  you?  A.  Yes.  Q. 
Does  that  set  out  the  correct  amount  you  paid? 
A.  Yes."  The  allowance  of  this  method  of  prov- 
ing the  amounts  paid  by  the  plaintiff  on  the 
notes,  whether  erroneous  or  not,  under  the 
facts  of  this  case  and  the  objection  made,  will 
not  require  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  jf  4140^146,  4151,  4158- 
4160;   Dec.  Dig.  {  104a*] 

8.  BVIDENCK  (I  158*)— Fbaudulbnt  Convet- 
ANCES  (S  287*)— Best  and  Secondabt  Evi- 
DKNCE— Relevancy. 

It  was  not  error  to  admit  the  evidence  of 
a  witness  to  prove  the  substantive  fact  that 
one  note  was  given  in  lieu  of  another,  and  such 
evidence  is  not  open  to  the  objection  that  the 
original  note  must  be  produced.  Merchants'  Na- 
tional Bank  v.  Vandlver,  104  Ga.  165,  30  8.  E. 
660.  The  evidence  objected  to  was  relevant  as 
throwing  light  on  the  question  of  the  fraudulent 
intent  of  the  defendant  in  voluntarily  convey- 
ing the  property  in  controversy  to  his  wife  and 
children. 

[E^.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S{  472,  473,  474%-504,  506-526; 
Dec.  Dig.  I  158;*  Fraudulent  Conveyances, 
Cent  Dig.  i  835 ;   Dec.  Dig.  {  287.*] 

4.  Evidence  (8  471*)— Fbaddttlent  Contkt- 
ances  (S  288*)-<!oncl,ubion  of  Witness. 

It  was  not  error  to  permit  a  witness  to 
testify  for  the  plaintiff,  over  the  objection  of 
defendant's  counsel,  as  foUows:  '"Aiere  was 
an  understanding  in  our  trade  and  growing  out 
of  it  that  he  was  to  assume  any  obligation  I 
might  have  had.  I  sold  the  stock  to  him  with 
the  understanding  that  he  was  to  assume  the 
indebtedness  so  far  as  I  was  concerned  with 
the  bank.  That  was  in  1906,  in  August  or 
September,  and  there  was  an  indebtedness  upon 
my  part  in  connection  with  the  Hazlehurst 
Mercantile  Company,  to  the  bank."  This  evi- 
dence is  not  open  to  the  objection  that  it  was  a 
conclusion  and  gave  no  specific  facts,  and  that 
the  indebtedness  of  the  witness  to  the  bank 
could  not  be  pleaded  by  the  olaintiff  against 
the  defendant,  on  the  ground  that  the  contract 
testified  about,  in  order  to  be  binding,  must 
have  been  in  writing.  This  evidence  was  rele- 
vant as  tending  to  show  the  defendant's  finan- 
cial condition  in  1906  before  the  voluntary 
deed  of  conveyance  was  executed  by  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2149-2185;  Dec.  Dig.  t  471;* 
Fraudulent  Conveyances,  Cent  Dig.  H  836, 
837;   Dec.  Dig.  8  288.*] 

5.  SumoiXNOT  or  Evidence. 

The  evidence  authorized  the  finding  in  fa- 
vor of  the  plaintiff. 


Krror  from  Superior  Court,  Jeff  Davis 
County;   C.  B.  Conyers,  Judge: 

Action  by  G.  W.  Chapman  against  A.  B. 
Yarn.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Afilrmed. 

O.  W.  Cliapman  sued  out  an  attachment, 
under  the  fraudulent  debtor's  act,  against  A. 
B.  Yam,  alleging  an  indebtedness  of  $1,830.53 
upon  certain  notes  described  in  the  declara- 
tion tn  attachment,  and  tliat  the  defendant 
Yarn  was  convej^ing  and  concealing  Iiis  prop- 
erty liable  to  the  payment 'of  his  debts  for 
the  purpose  of  evading  their  payment  The 
attachment  was  levied  upon  certain  lands 
within  the  dty  of  Hazlehurst  At  the  next 
term  of  the  superior  court  the  plaintiff  filed 
his  declaration  in  attachment,  and  the  de- 
fendant filed  a  trav^se  to  the  grounds  of 
attachment.  At  a  subsequent  term  of  the 
court  the  defendant  filed  a  plea  to  the  juris- 
diction, averring  that  he  was  not  a  resident 
of  Jeff  Davis  county,  but  was  a  resident  of 
Appling  county.  At  the  February  term,  1913, 
of  the  superior  court  of  Jeff  Davis  county,  a 
verdict  was  rendered,  finding  the  lands  levied 
upon  subject  for  the  amount  of  $1,830.53. 
Judgment  was  rendered  against  the  lands 
levied  upon,  for  the  amount  found  by  the 
Jury  to  be  due  the  plaintiff.  The  judgment 
also  directed  the  sale  of  the  lands  levied  up- 
on, and  the  application  of  the  proceeds  aris- 
ing from  such  sale  to  the  payment  of  the  ver- 
dict and  Judgment  A  motion  for  a  new  trial 
being  denied,  the  defendant  excepted. 

W.  W.  Bennett,  of  Baxley,  for  plaintiff  In 
error.  F.  Willis  Dart,  of  Douglas,  for  defend- 
ant in  error. 

HiLL,  J.  Judgment  affirmed.  All  tlie  Jus- 
tices concur. 

ATKINSON,  J.  (specially  concurring).  A 
method  of  proving  the  amounts  paid  by  tb« 
plaintiff  on  the  notes  as  referried  to  in  the 
second  headnote  Involved  the  asking  of  lead- 
ing questions,  but  was  not  otherwise  erro- 
neous. The  particular  facts  of  the  case  do 
not  affect  the  question. 

"="  (142  Qg_  26S) 

BIBB    SEWER    PIPE    00.    v.    WESTING- 
HOUSE  ELECTRIC  &  MFG.  CO. 
(No.  519.) 
(Supreme  Court  of  Georgia.     Aug.  18,  1914.) 

(SylMut  by  the  Court.) 

PosADiNO   (§  362*)— Answer— Stbikino  Out 
Matter  from. 

The  action  was  for  the  recovery  of  a  spec- 
ified balance  of  the  purchase  price  alleged  to 
be  due  for  a  certain  apparatus  sold  by  plain- 
tiff to  defendant  under  a  written  contract  con- 
taining stipulations  that  "all  previous  com- 
munications between  the  parties  hereto,  either 
verbal  or  written,  with  reference  to  the  sub- 
ject-matter of  this  [contract]  are  hereby  abro- 
gated, and  this  [contract]  •  •  *  constitutes 
the  agreement  between  the  parties  hereto;   and 
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no  modification  of  this  atrreement  shall  be  bind- 
ing upon  the  parties  hereto,  or  either  of  them, 
onlesa  such  modifications  shall  be  in  writing, 
duly  accepted  by  the  purchaser  and  approTed 
by  an  executive  officer  of  the  company,"  the 
plaintiff;  and  that  the  receipt  of  the  appa- 
ratus by  the  purchaser  upon  its  delivery  shall 
constitute  a  waiver  of  all  claims  for  loss  or 
damage  due  to  delay.  The  defendant  in  Its  an- 
swer sought  to  set  up  as  a  defense  a  parol  agree- 
ment claimed  to  have  been  made  by  defendant 
with  the  sales  agent  of  the  plaintiff  at  the  time 
of  the  execution  of  the  written  contract,  which 
allegred  a^ement  was  an  addition  to  the  terms 
of  the  written  contract  and  at  variance  there- 
with. The  answer  sought  further  to  set  up 
damages  claimed  to  have  been  sustained  by  the 
defendant  on  account  of  delay  by  the  plain- 
tiff in  delivering  the  apparatus,  though  it  had 
been  received  by  the  detendant  without  objec- 
tion, 80  far  as  appears  from  the  record.  The 
defendant  admitted  tbe  execution  of  the  written 
contract,  and  made  no  contention  that  defend- 
ant was  induced  to  execute  it  by  either  fraud, 
accident,  or  mistake.  Held,  that  the  court  did 
not  err  in  striking,  on  motion  of  the  plaintiff,  so 
much  of  the  answer  as  sought  to  set  up  the 
defenses  above  indicated.  This  above  ruling 
covers  the  grounds  urged  by  the  plaintiff  in 
error  as  reasons  for  a  reversal. 

[Eld.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  K  1147-1165;   Dec.  Dig.  {  362.»] 

Brror  from  Superior  C!ourt,  Bibb  Coun^; 
H.  A.  Mathews,  Judge. 

Action  by  the  Westtngbouse  Electric  & 
Manufacturing  Ck)mpany  against  the  Bibb 
Sewer  Pipe  Company.  Judgment  for  plain- 
tur,  and  defendant  brings  error.    AflSrmed. 

Ellis  &  Jordan,  of  Macon,  for  plaintiff  In 
error.  Ryals  &  Anderson,  of  Macon,  for  de- 
fendant In  error. 

FISH,  C.  X  Judgment  affirmed.  All  the 
Justices  concur. 


CU2  Oa.  261) 

In  re  UNION  CLUB.     (No.  61B.) 
(Supreme  Court  of  Georgia.     Aug.  18,  1914.) 

(SyUahus  ly  the  Court.) 

CONflTlTDTIONAL     IiAW     (|     70*)— LEOIBLATIVB 

PowEB— Grant   or  Cobpobatk  Chabters— 

Judicial  Poweb  to  Review  Action— Deoi- 

BiONB  Reviewable. 

The  power  conferred  by  the  Constitution 
upon  courts  to  grant  charters  to  corporations 
is  legislative  and  not  judicial  in  its  charac- 
ter, and  there  is  no  provision  of  law  author- 
izing the  review  by  this  court,  by  writ  of  error 
or  otherwise,  of  the  action  of  the  superior  court 
in  granting  or  refusing  to  grant  corporate 
powers  to  private  companies.  Gas  Light  Co. 
of  Augusta  T.  West,  78  Ga.  318;  Maugham 
V.  MaUory,  128  Ga.  430.  57  S.  B.  688;  Shrelve 
V.  Pendleton,  129  Ga.  374,  58  S.  E.  880,  12 
Ann.  Ob.  563. 

(a)  Accordingly,  where  an  application  is 
made,  under  the  Civil  Code  1910,  §§  2823,  2836, 
for  the  incorporation  of  a  "social"  and  "liter- 
ary" club,  and  the  court  refuses  to  grant  an 
order  incorporating  the  club  as  prayed  for,  a 
writ  of  error,  complaining  of  the  refusal  of  tbe 
court  to  grant  the  order  of  incorporation,  will 
be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i§  129-132.  137;  Dec.  Dig. 
8  70.ri 


Error  from  Superior  Court,  Chatham  Oonn- 
ty ;  W.  G.  Charlton,  Judge. 

In  the  matter  of  tbe  application  for  the 
incorporation  of  the  Union  Club.  Writ  of 
error  brought  to  the  refusal  to  grant  the  ap- 
plication dismissed. 

Edmund  H.  Abrahams  and  Osborne  &  Law- 
rence, all  of  Savannah,  for  plaintiff  in  error. 
Walter  C.  Hartridge,  Sol.  Gen.,  of  Savannah, 
opposed. 

ATKINSON,  J.  Writ  of  error  dismissed. 
All  the  Justicee  concur. 

=^^=^  (142  Qj    26«) 

McFARLANB  et  al.  v.  ROBERTSON  et  al. 

(No.  522.) 
(Supreme  Court  of  Georgia.     Aug,  18,  1914.) 

(Syllabus  by  the  Court.) 

1.  IWSTBDCTIONS. 

The  excerpts  from  the  charge  of  the  court 
excepted  to  were  not  error,  under  the  decision 
of  this  court  made  when  the  case  was  formerly 
before  tiiis  court    137  Ga.  132,  73  S.  E.  490. 

2.  Appeal  and  Ebbob  (f  1005*)— Discbetion- 
ABT  Ruling — Denial  of  New  Trial. 

There  was  no  error  in  the  other  rulings  of 
the  court  complained  of ;  and  the  evidence, 
while  sharply  conflicting  upon  the  material 
issues,  authorized  the  verdict  returned  by  the 
Jury;  and  this  verdict,  having  received  the 
approval  of  the  trial  judge,  will  not  be  dis- 
turbed here. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CJent  Dig.  {{  3860^876,  3948-3950; 
Dec  Dig.  i  1005.*] 

Brror  from  Superior  Court,  Bibb  CJounty ; 
H.  A.  Mathews,  Judge. 

Action  between  T.  S.  McFarlane  and  others 
and  E.  D.  Robertson  and  others.  From  the 
Judgment,  the  parties  first  named  bring  er- 
ror.   Affirmed. 

A.  W.  Lane  and  Hardeman,  Jones,  Park  & 
Johnston,  all  of  Macon,  for  plaintiffs  in  error. 
J.  B.  Hall  and  L.  D.  Moore,  both  of  Macon, 
for  defendants  in  error. 

BEC!K„  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 

(14Z  Oa.  XZ) 
HUTCHERSON  t.  HEWITT.     (No.  516.) 
(Supreme  Court  of  Georgia.     Aug.  18,  1914.) 

(ByOalmt  (y  the  Court.) 

1.  Btidence  (S  419*)— Paboi/— Admissibiutt 
— contbact  of  sale. 

In  an  action  on  a  promissory  note,  the 
defendant  filed  a  plea  that  it  was  without  con- 
sideration. On  the  trial,  testimony  was  sub- 
mitted tending  to  show  that  the  plaintiff,  having 
an  option  to  buy  a  savnnill  for  $350,  sold  the 
mill  to  the  defendant  for  $600,  and  directed  the 
owner  to  execute  a  written  bill  of  sale  directly  to 
the  defendant  The  bill  of  sale  was  introduced, 
which  recited  a  consideration  of  $350.  There 
was  also  testimony  to  the  effect  that  the  note 
in  suit  was  in  part  payment  for  the  $600  above 
mentioned.  The  defendant  submitted  evidence 
tending  to  show  that  he  bought  directly  from 
the  owner,  and  was  to  pay  only  $350  for  the 
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mill,  vbich  mm  had  been  paid,  and  that  he 
signed  the  note  under  an  alieKed  misapprehen- 
sion. Held,  parol  evidence  of  the  contract  of 
•ale  between  plaintiff  and  defendant  was  ad- 
missible, over  the  objection  that  it  tended  to 
vary  the  terms  of  the  bill  of  sale. 

[Ed.  Note.— For  other  eases^^  see  Evidence, 
Cent  Dig.  {§  191^-1928;   Dec.  Dig.  §  419.*] 

2.  Fbatjds,  Statute  of  (|  1B2»)— Evidbnob— 
Aduissibiutt— Contract  of  Sals. 

The  only  plea  waa  that  of  failure  of  con- 
sideration. Parol  evidence  that  the  plaintiff 
■old  the  mill  to  the  defendant  for  $600  was 
not  objectionable  on  the  ground  that  the  con- 
tract vas  not  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {{  363-366,  871,  372;  Dec. 
Dig.  {  162.*] 

3.  Evidence  (S  118*)— Valthd  of  Pbopebtt— 
OBieiNAL  Cost. 

Where  the  defendant  submitted  testimony 
that  the  value  of  the  mill  was  only  $350,  it  waa 
competent  to  show  its  original  cost  as  bearing 
on  the  present  value. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  259-296;   Dec.  Dig-  I  113.*] 

4.  lHBnit7CTioN8— New  Tbiai^— Vkbdict. 

The  charge  was  adjusted  to  the  facts  of  the 
case.  Other  grounds  of  the  motion  for  new  trial 
are  without  merit.  The  evidence  was  sufficient 
to  support  the  verdict 

Error  from  Superior  Court,  Mcintosh 
County ;   W.  W.  Sheppard,  Judge. 

Action  between  John  Hutcherson  against 
N.  T.  Hewitt  From  the  judgment,  Hutcher- 
son brings  error.    Affirmed. 

P.  W.  Meldrlm,  of  Savaunab,  for  plaintiff 
in  error.  Cbas.  M.  Tyson,  of  Darien,  for  de- 
fendant in  error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
tbe  Justices  concur. 


WESTERN  ft  A.  R.  CO.  v.  WHITE  PRO- 
VISION CO.    (No.  608.) 
(Supreme  Court  of  Georgia.     Aug.  18,  1914.) 

(8yllabu$  by  the  Court.) 

1.  CouoBBCK  (S  89*)  —  Refusal  to  Deliveb 
Shipment— AonoN  fob  Dauaoks— Jubis- 
diction.  • 

A  petition  alleged  in  substance  as  follows: 
The  plaintiff  purchased  a  car  load  of  hogs  and 
caused  them  to  be  shipped  from  Kelso,  Tenn., 
to  Atlanta,  Qa.  Tbe  hogs  could  have  been 
shipped  in  a  car  36  feet  long,  for  which  the 
tariff  rate,  as  published  by  the  carriers,  between 
those  points  was  $53.  The  vendor  ordered  a 
car  of  that  length  for  the  purpose  of  the  ship- 
ment Under  the  tariff  schedule  the  carriers 
reserved  the  right,  for  their  own  convenience,  to 
furnish  a  longer  car  than  that  called  for  or  re- 
quired by  shippers.  In  that  event  the  rate  of  the 
freight  is  the  price  of  the  car  called  for,  when 
such  car  is  sufficient  to  carry  the  shipment 
The  first  carrier,  tbe  Nashville,  Chattanooga  & 
St.  Louis  Railway,  for  its  own  convenience,  in- 
stead of  furnishing  a  car  36  feet  long  (which 
would  have  been  sufficient),  furnished  one  38 
feet  long,  and  this  fact  was  duly  noted  on  the 
bill  of  lading.  The  freight  was  prepaid,  and  this 
fact  was  also  entered.  When  the  car  arrived  at 
destination,  the  last  carrier,  the  defendant,  re- 
fused to  deliver  the  hogs  without  the  payment 
of  an  additional  amount  of  $2.65,  though  noti- 


fied of  the  facta  by  the  plaintiff,  and  against  its 
protest;  and  thereby  damage  resulted.  Beld, 
that  a  state  court  had  jurisdiction  of  such  a 
suit  to  recover  damages  for  the  alleged  tort; 
and  an  application  to  and  investigation  by  tbe 
Interstate  Commerce  Commission  was  not  nec- 
essary before  beginning  such  an  action. 

[Ed.  Note.— For  other  cases,  see  Ommerce. 
Dec  Dig.  i  89.*] 

2.  Gabbibbs  (t  177*)— R^fusai.  to  Deliveb 
Shipment- Action  fob  Damages— Pabties. 
Under  the  facts  set  out  in  the  preceding 
headnote,  the  plaintiff  could  sue  the  final  car- 
rier which  was  alleged  to  have  committed  tbe 
tort,  and  wae  not  compelled  to  sue  tbe  initial 
carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §S  775-789,  791-«03;  Dec.  Dig.  | 
177.*] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  the  White  Provision  Company 
against  the  Western  &  Atlantic  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Tye,  Peeples  &  Jordan,  of  Atlanta,  for  plain- 
tiff in  error.  Dorsey,  Brewster,  Howell  & 
Heyman,  of  Atlanta,  for  defendant  In  errOT. 

LUM]PKIN,  J.  [1]  This  case  comes  before 
us  on  a.  bill  of  exceptions  assigning  error  on 
the  overruling  of  a  demurrer  to  a  petition. 
The  leading  question  involved  is  whether  the 
suit  is  one  of  which  the  state  court  has  Juris- 
diction, or  whether  the  claim  must  first  be 
presented  to  the  Interstate  Commerce  Com- 
mission under  the  act  of  Congress  of  1887,  to 
regulate  interstate  commerce  and  its  amend- 
ments (chapter  104,  24  Stat  384,  C.  S.  Comp. 
Stat.  1901,  p.  3165 ;  chapter  3591,  34  Stat  590, 
U.  S.  Comp.  St  Supp.  1911.  p.  1301).  It  has 
been  declared  that  the  act  of  Congress,  whilst 
prohibiting  unreasonable  and  unjust  charges, 
unjust  discriminations  and  undue  preferences 
by  carriers  subject  to  its  provisions,  also  pre- 
scribed the  manner  In  which  that  prohibition 
should  be  enforced.  Accordingly,  after  a 
schedule  of  rates  was  established  as  prescrib- 
ed by  law,  it  was  held  that  a  shipper  could 
not  maintain  an  action  at  common  law  in  a 
state  court  for  excessive  and  unreasonable 
freight  rates  exacted  on  Interstate  shipments, 
where  the  rates  charged  were  those  which  had 
been  duly  fixed  by  the  carrier  according  to 
the  act  and  had  not  been  found  unreasonable 
by  the  Interstate  Commerce  Commission. 
Texas  &  Pacific  Railway  Ca  v.  Abilene  Cot- 
ton Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct  350,  51 
L.  Ed.  553,  9  Ann.  Cas.  1075.  The  distribu- 
tion to  shippers  of  coal  cars,  including  those 
owned  by  the  shippers  and  those  used  by  the 
carrier  for  its  own  fuel,  in  interstate  com- 
merce, is  a  matter  involving  preference  and 
discrimination,  and  one  for  Investigation  by 
the  Interstate  Commerce  Commission.  Balti- 
more &  Ohio  R.  Ca  V.  United  States,  216  U. 
S.  481,  30  Sup.  (3t  164,  64  L..  Ed.  292.  And 
this  has  been  applied  even  to  criminal  cases. 
United  States  v.  Pacific  ft  Arctic  Co.,  228  U. 
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S.  87.  S3  Sap.  Ct  443,  67  L.  Ed.  742.  But  not 
every  salt  against  an  Interstate  carrier  Is 
necessarily  wltbin  the  principle  of  the  njl- 
tngs  above  cited.  Nor  is  the  present  suit  of 
that  Character. 

The  plaintiff  alleged  the  following,  among 
other  things:  It  purchased  a  car  load  of  hogs 
and  caused  them  to  be  shipped  from  Kelso, 
Tenn.,  to  Atlanta,  Oa.  The  hogs  could  have 
been  shipped  in  a  car  36  feet  long,  for  which 
the  tariff  rate,  as  published  by  the  carriers, 
between  those  points  was  953.  Its  vendor  or- 
dered a  car  of  that  length  for  the  pnrpose  of 
the  shipment  Under  the  tariff  schedule,  the 
carriers  reserved  the  right,  for  their  own 
convenience,  to  furnish  a  longer  car  than 
that  called  for  or  required  by  the  shippers. 
In  that  event  the  rate  of  freight  Is  the  price 
of  tbe  car  called  for,  when  such  car  Is  suf- 
ficient to  carry  Ihe  shipment.  The  first  car- 
rier, tbe  Nashville,  Chattanooga  &  St.  Louis 
Railway,  for  its  own  convenience.  Instead  of 
furnishing  a  car  36  feet  long,  which  would 
have  been  sufficient,  furnished  one  38  feet 
long,  and  this  fact  was  duly  noted  on  the  bill 
of  lading.  The  freight  was  prepaid,  and  this 
fact  was  also  entered.  When  the  car  of  hogs 
arrived  at  their  destination,  the  last  carrier, 
the  defendant,  refused  to  deliver  the  hogs 
without  the  payment  of  an  additional  amount 
of  $2.65,  though  notified  of  the  facta  by  the 
plaintiff  and  against  Its  protest;  and  thereby 
damage  resulted  as  set  out  On  the  demurrer 
we  must  deal  with  the  case  as  made  by  the 
petition.  It  will  be  seen  that  the  plaintiff 
does  not  contend  that  the  fixed  tariff  rate  is 
unreasonable,  illegal,  or  discriminatory,  but 
that  its  vendor  paid  the  fixed  rate  and  had 
due  notation  thereof  made,  and  that  the  ter- 
minal carrier,  in  spite  of  this,  refused  to  per- 
form its  duty  as  a  common  carrier  by  deliv- 
ering the  shipment  without  requiring  payment 
of  an  additional  and  wholly  illegal  demand. 
By  section  9  of  the  act  of  1887  (U.  S.  Comp. 
Stat  1901,  p.  3159)  it  was  declared  that  any 
person  claiming  to  be  damaged  by  any  com- 
mon carrier  subject  to  the  provisions  of  the 
act  might  either  make  complaint  to  the  com- 
mission as  thereinafter  provided,  or  might 
bring  suit  for  the  recovery  of  damages  for 
which  the  carrier  might  be  liable  tmder  the 
provision  of  the  act,  In  any  district  or  circuit 
court  of  the  United  States  of  competent  Juris- 
diction.  In  section  22  it  was  declared  that : 

"Nothing  in  this  act  contained  Bball  in  any 
way  abridge  or  alter  tbe  remedies  now  existing 
at  common  law  or  by  statnte,  but  the  provi- 
sions of  this  act  are  in  addition  to  such  reme- 
dies." 

These  sections  have  not  been  repealed.  In 
so  far  as  later  amendments  have  been  made 
provisions  for  fixing  or  changing  schedules  or 
standards  for  freight  rate!s  in  interstate  car- 
riage, the  determination  in  regard  to  discrim- 
inatory practices,  and  the  like,  by  the  Inter- 
state Commerce  Commission,  and  for  the  in- 
vestigation of  certain  matters  by  that  body 
before  suit  may  be  brought  in  any  court  the 


original  act  and  the  amendments  must  be 
read  in  connection  with  each  other  so  as  to 
harmonize  the  entire  act  Robinson  v.  Balti- 
more &  Ohio  R.  Ca,  222  U.  S.  506,  32  Sup. 
Ct  114,  66  L.  Ed.  288.  But  we  do  not  think 
that  it  was  the  intention  of  Congress  broadly 
to  require  every  claim  for  damages  of  any 
character  arising,  under  the  interstate  com- 
merce act  or  from  any  illegal  refusal  by  an 
Interstate  carrier  to  deliver  freight  on  whldi 
the  proper  charges  have  been  prepaid,  to  be 
submitted  to  the  Interstate  Commerce  Com- 
mission before  suit  can  be  filed.  Referring 
to  such  a  position,  tbe  brief  of  counsel  for  de- 
fendant in  error  contains  the  following: 

"It  would  make  the  Interstate  Commerca 
Commission  the  clearing  house  for  every  claim 
brought  against  a  railroad  company  on  inter- 
state business.  Tbe  commission,  to  meet  such 
a  situation,  would  hare  to  be  indefinitely  in- 
creased, with  branches  io  ever^  center  of  rail- 
road activity,  or  else  tbe  shipping  pubJlc  would 
be  put  to  extreme  inconvenience,  resulting  in 
their  abandonment  of  legal  rights  because  of 
the  difficulty  of  securing  them.  It  must  be 
clearly  apparent  that  an  act  intended  for  the 
benefit  and  protection  of  the  shipping  public 
would  totally  fail  in  such  purpose  if  the  courts 
gave  to  it  the  construction  contended  for  by 
counsel  for  plaintiff  in  error." 

In  Galveston,  etc,  Ry.  Co.  t.  Wallace,  223 
U.  S.  481,  32  Sup.  Ct  206,  66  h.  Ed.  616,  suit 
was  brought  in  a  state  court  against  a  rail- 
road company,  as  the  initial  carrier,  for  fail- 
ure to  deliver  goods  shipped  from  points  in 
Texas  to  n  consignee  in  Lowell,  Mass.,  under 
what  is  commonly  referred  to  as  the  Car- 
mack  amendment  to  the  Hepburn  act  of  1906 
(chapter  3591,  34  Stat  684,  683,  U.  S.  Comp. 
St.  Supp.  1911,  p.  1307),  requiring  the  Initial 
carrier  receiving  property  for  transportation 
from  a  point  in  one  state  to  a  point  in  anoth- 
er to  issue  a  receipt  or  bill  of  lading  therefor, 
and  declaring  that  such  initial  carrier  shall 
be  liable  to  the  lawful  holder  thereof  for  any 
loss,  damage,  or  injury  to  the  property  by 
any  common  carrier  to  which  the  property 
may  be  delivered  or  over  whose  line  or  lines 
it  may  pass.  It  was  held  that  damage  caused 
by  failure  to  deliver  the  goods  was  not  trace- 
able to  a  violation  of  the  Interstate  commerce 
law,  and  was  not  within  the  provisions  of 
sections  8  and  9  of  the  act  and  that  the  Ju- 
risdiction of  the  commission  or  of  the  United 
States  courts  was  not  exclusive.  It  was  fur-* 
ther  said  by  Mr.  Justice  Lamar  in  the 
opinion: 

"Where  tbe  statnte  creating  tbe  right  pro- 
vides an  exclusive  remedy,  to  be  enforced  in  a 
particular  way,  or  before  a  special  tribunal,  tbe 
aggrieved  party  will  be  left  to  the  remedy  given 
by  the  statute  which  created  tbe  right  But 
jurisdiction  is  not  defeated  by  implication. 
And,  considering  the  relation  between  tbe  fed- 
eral and  tbe  state  government,  there  is  no  pre- 
sumption that  Congress  intended  to  prevent 
state  courts  from  exercising  the'  general  jurisdic- 
tion already  possessed  by  them,  and  under 
which  they  had  tbe  power  to  hear  and  deter- 
mine causes  of  action  created  by  federal  stat- 
ute." Divine  v.  Unaka  National  Bank,  125 
Tenn.  96.  140  S.  W.  747  (4).  39  L.  B.  A.  <N. 
S.)  686. 
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In  Banner  v.  Wabash  B.  Co.,  131  Iowa,  405, 
108  N.  W.  758,  it  was  held  that  a  state  court 
had  Jnrlsdlctlon  of  a  salt  to  recover,  not  an 
overcharge  under  the  Interstate  commerce 
act,  but  a  wholly  unjust  and  unauthorized 
exaction  demanded  and  collected  not  only  In 
violation  of  the  act  Itself  but  In  violation  of 
the  contract  made  with  the  plaintiff.  .  lb  St. 
Louis,  etc.,  By.  Co.  v.  Boff  Oil  &  Cotton  Co. 
(Tex.  Olv.  App.)  128  8.  W.  1194,  it  was  held 
that  state  courts  are  not  without  Jurisdiction 
to  interpret  a  tariff,  though  it  is  Interstate 
and  established  and  required  by  the  act  of 
Congress.  See,  also,  Galveston,  etc..  By.  Co. 
V.  Piper  &  Co.,  62  Tex.  Civ.  App.  568,  116  S. 
W.  lOT ;  AUanta,  etc.  By.  Co.  v.  Home,  106 
Tenn.  73,  69  S.  W.  134 ;  St  Louis,  etc.,  B.  Co. 
V.  Heyser,  95  Ark.  412,  116  S.  W.  562,  Ann. 
Cas.  1812A,  610.  In  Louisville  &  Nashville 
B.  Oa  V.  Mottley,  211  V.  S.  149,  29  Sup.  CL 
42,  63  L.  Ed.  126,  It  was  held  that  the  Jurls- 
dicUon  of  the  Circuit  Court  of  the  United 
States  must  be  determined  by  the  allegations 
of  the  petition  filed  therein,  and  could  not  be 
based  on  an  alleged  defense  which  might  be 
set  up,  and  which  would  be  invalid  under 
some  law  or  provision  of  the  Constitution  of 
the  United  States.  And  the  case  now  before 
us  must  be  determined  on  the  allegations  of 
the  petition.  See,  in  this  connection,  South- 
em  Express  Co.  v.  Fant  Fish  Co.,  12  Oa.  App. 
447,  78  S.  E.  197. 

[2]  2.  It  is  contended  that  the  salt,  U  it 
could  be  maintained  at  all,  should  have  been 
brought  against  the  Nashville,  Chattanooga 
ft  St  Louis  Bailway,  because,  by  the  amend- 
ment of  1906  (U.  S.  Comp.  St  1911,  p.  1307), 
above  referred  to,  the  initial  carrier  was 
made  liable.  But  it  was  expressly  provided 
in  that  amendment  that: 

"Nothing  in  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he  has  under 
existing  law. 

The  wrong  here  complained  of  was  commit- 
ted by  the  defendant,  not  by  the  initial  com- 
pany, and  the  plaintiff  is  not  excluded  'from 
suing  the  wrongdoer. 

There  was  no  error  in  overruling  the  gen- 
eral grounds  of  the  demurrer  to  the  piain- 
tUTs  petition. 

Judgment  affirmed.   All  the  Justices  concur. 


(Ua  Qa.  267) 

SPENOE  V.  JOHNSON. 
(Supreme  Cionrt  of  Georgia. 


(No.  625.) 
Aug.  18,  1914.) 


(ByUalu*  ty  the  Court.) 

1.  Libel  and  Slamdeb  (iS  80,  123*)— Peti- 
tion—Actionable  WoBDS— Innuendo. 
In  a  suit  for  slander,  if  the  words  spoken 
do  not  impute  a  crime,  the  mere  general  allega- 
tion that  they  do  so  is  demurrable. 

(a)  If  words  are  susceptible  of  two  construc- 
tions,  one  of  which  is  innocent,  and  the  other 
charging  a  crime,  by  proper  allegations  as  to 
the  circumstances  and  meaning  intended  a  ques- 
tion for  the  jury  may  be  raised;    but,  if  lan- 


guage is  neither  doubtful  nor  ambiguous,  its 
meaning  cannot  l>e  enlarged  by   an  innuendo. 

[Ed.   Note.— For  other  cases,   see  Libel    and 
Slander,  Cent.  Dig.  U  184-186,  356-364;    Dec. 
Dig.  tS  80,  123.*] 
2.  Libel  and  Slander  (K  9,  33*)— Pleading 

— Special  Dahaoes — Actionable  Wobds. 
One  who  conducts  a  general  farming  busi- 
ness is  included  in  a  proper  interpretation  of 
that  division  of  the  Civil  Code  of  1910,  g  4433, 
wliich  declares  that  slander  may  consist  in 
charges  made  in  regard  to  another  "in  reference 
to  his  trade,  office,  or  profession,  calculated  to 
injure  him  therein,"  and  that  in  such  a  case 
it  is  not  essential  to  show  special  damage  in 
order  to  support  the  action. 

(a)  The  allegations,  except  as  indicated  in 
the  first  headnote,  were  sumcient  to  withstand 
a  demurrer. 

[Ed. '  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  80-90,  112,  277;  Dec. 
Dig.  SI  9,  33.*1 

(Additional  Syllabut  by  Editorial  Btalf.) 

8.  Libel  and  Slandeb  (J  1*)— Natcbe  and 
Elements— "Libel"— "Slandbb." 

"Libel"  and  "slander"  are  both  methods 
of  defamation;  the  former  being  expressed  by 
print,  writing,  pictures,  or  signs;  the  latter 
by  oral  expressions. 

[Ed.  Note.— For  other  cases,  see   Liliel  and 
Slander,  Cent  Dig.  {{  1,  10;    Dec.  Dig.  {  1.* 
For  other  definitions,  see  Words  and  Plirases, 
vol.  6,  pp.  4116-4125;   voL  7,  pp.  6627,  6528.] 
4.  Wobds   and    Phbases  —  "Tbadb"  —  "Com- 
merce." 

The  word  "trade"  originally  meant  a  tracli 
or  course  Hence  it  came  to  mean  a  way  of 
life,  business,  or  occupation,  and  especially  a 
handicraft  by  which  one  earns  a  livelihood,  or 
a  mercantile  business,  as  opposed  to  the  liberal 
arts  or  professions.  A  stUl  further  develop- 
ment maJces  the  word  synonymous  with  com- 
merce. 

[Eld.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  8,  pp.  7037-7041;  voL  2,  pp. 
1287-1298;   vol.  8,  pp.  7606,  7607.] 

Error  from  Superior  Court,  Warren  (boun- 
ty;   B.  F.  Walker,  Judge. 

Action  by  E.  B.  Spence  against  J.  L.  C. 
Johnson.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Beversed  in  part  and 
affirmed  in  part 

E.  B.  Si>ence  brought  an  action  of  slander 
against  J.  L.  C.  Johnson,  alleging,  among 
other  things,  as  foUows: 

"Petitioner  shows  that  on  the  6th  day  of 
April,  1912,  and  for  several  years  prior 'thereto, 
and  &om  thence  hitherto,  he  was,  and  still  is, 
a  fanner,  conducting  and  carrying  on  a  gen- 
eral farming  business.  Petitioner  further 
shows  that  heretofore,  to  wit,  on  the  5th  day 
of  April,  1912,  at  Warrenton,  in  said  county, 
in  a  certain  discourse  which  the  said  defendant 
then  and  there  had  of  and  concerning  the  said 
plaintiff  and  of  and  concerning  him  in  his 
trade  and  business,  in  the  hearing  and  presence 
of  divers  worthy  and  good  citizens,  falsely  and 
maliciously  spoke  publicly  of  and  conceining 
your  petitioner,  and  of  and  concerning  him  in 
reference  to  his  trade  and  business,  the  false, 
scandalous,  malicious,  and  defamatory  words 
following,  that  is  to  say,  he,  meaning  the  said 
plaintiff,  had  gained  his  lawsuit,  meaning  the 
lawsuit  to  compel  the  defendant  Johnson  to 
comply  with  a  contract  of  sale  of  some  land, 
but  that  he  (your  petitioner)  would  not  make 
anything  by  it,  as  he  (meaning  your  petition- 
er) would  have  to  borrow  the  money  to  pay  for 
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the  land  gneaning  the  land  SnTolved  in  the  suit 
for  specific  perfoimance) ;  that  he  (meaning 
your  petitioner)  would  never  own  it  (meaning 
the  land  involved  in  the  snit  for  specific  per- 
formance), and  he  (meaning  yonr  petitioner) 
might  as  well  be  working  for  me  (meaning  the 
defendant)  as  anybody  else;  Spence  (meaning 
yonr  petitioner)  was  no  account  no  how,  that 
Spence  (meaning  your  petitioner)  would  not 
do  what  he  said  he  would.  He  (meaning  your 
petitioner)  come  here  (meaning  Warrenton)  and 
made  a  contract  with  Bob  WUliford  to  sell  hia 
(meaning  your  petitioner's)  cotton  seed,  and 
to  deliver  them  in  the  fall,  and  when  he 
(meaning  your  petitioner)  brought  the  cotton- 
seed up  here  (meaning  Warrenton)  he  was 
slipping  them  off  (meaning  your  petitioner)  and 
didn't  deliver  the  seed  to  WUliford  and  wouldn't 
p&^  WUliford  the  money  (meaning  Robert 
Williford  the  man  who  advanced  the  money 
to  petitioner  on  his  cotton  seed). 

"Petitioner  further  avers  that  the  above  and 
fbregoing  alleged  defamatory  words,  ifnpute 
and  charge  your  petitioner  with  a  crime  against 
the  laws  of  said  state,  to  wit,  that  of  cheat  and 
swindler.  Petitioner  further  alleges  th^t  the 
defendant  knew  that  the  terms  of  the  judg- 
ment in  favor  of  your  petitioner  in  the  suit 
against  the  defendant  for  specific  performance 
which  was  rendered  at  the  April  term,  1912, 
of  said  court,  required  your  petitioner  to  raise 
the  sum  of  eight  hundred  and  three  dollars 
within  ten  days  from  the  date  of  said  judg- 
ment, in  order  to  obtain  the  benefits  under 
said  judgment.  That  the  defendant  knew  at 
the  time  that  the  defendant  uttered  and  pub- 
lished the  above  alleged  scandalous  and  defam- 
atory words  of  and  concerning  your  petitioner, 
your  petitioner  had  not  been  able  to  raise  the 
above  amount  in  accordance  with  the  terms  of 
said  judgment;  that  defendant  knew  that  pe- 
titioner was  a  poor  boy  and  was  financially 
nnable  to  pay  the  amount  of  said  judgment, 
but  wonld  have  to  secure  some  one  to  do  so 
for  him.  Therefore  petitioner  aUeges  and 
charges  that  at  the  time  that  the  said  de- 
fendant spoke  and  uttered  the  above  set  out 
defamatory  and  untrue  words  of  and  concern- 
ing your  petitioner,  that  he  (the  defendant)  did 
so  thereby  hoping  to  so  defame  your  petitioner, 
that  petitioner  wonld  be  unable  to  comply 
with  the  judgment  in  his  favor  in  the  above- 
described  suit.  Petitioner  further  alleges  that 
the  nse  of  the  above  set  out  defamatory  scan- 
dalons,  false  words  by  the  defendant  of  aiid 
concerning  your  petitioner  w_^  done  with 
malice  and  with  the  malicioas  mtent  to  injure 
and  damage  your  petitioner." 

The  court  sustained  a  general  demurrer  to 
the  petition,  and  the  plaintiff  excepted. 

Ll  D.  McGregor,  of  Warrenton,  for  plaln- 
tlfl  in  error.  E.  P.  Davis  and  M.  L.  Felts, 
both  of  Warrenton,  for  defendant  in  error. 

LUMPKIN,  J.  Spence  brought  an  action 
against  Johnson  to  recover  damage  for  an 
alleged  slander.  The  suit  was  dismissed  on 
demurrer,  and  the  plaintiff  excepted. 

[1]  1.  One  paragraph  of  the  petition  al- 
leged that  the  defamatory  words  previously 
set  out  charged  the  plaintiff  with  a  crime 
against  the  laws  of  the  state,  namely,  that 
of  helng  a  cheat  and  swindler,  and  Imputed 
such  a  crime  to  him.  This  allegation  was 
properly  stricken  on  demurrer.  It  was  nei- 
ther an  allegation  as  to  facts  preceding  or 
surrounding  the  alleged  slander,  nor  as  to 
the  meaning  which  the  defendant  intended 
to  convey  by  the  use  of  certain  words— 
what  are  termed  In  the  language  of  the  law  a 


colloquium  and  Innuendo.  Moreover,  the  of- 
fice of  an  innuendo  is  to  explain  what  Is  of 
doubtful  or  ambiguous  meaning  in  the  lan- 
guage employed  in  an  alleged  Ubel  or  slander, 
but  it  cannot  enlarge  the  meaning  of  the 
words  plainly  expressed  therein.  If  such 
language  is  plain  and  unambiguous,  and  does 
not  Impute  a  criminal  offense,  its  meaning 
cannot  be  enlarged  and  extended  by  an  in- 
nuendo. If  it  is  capable  of  being  misunder- 
stood In  a  double  sense,  the  one  criminal 
and  the  other  innocent,  the  plaintiff  may  by 
proper  allegation  aver  the  meaning  with 
which  he  claims  that  it  was  published,  and 
the  Jury  may  find  whether  it  was  published 
with  that  meaning  or  not  Park  v.  Pied- 
mont &  A.  Life  Insurance  Co.,  61  Ga.  510, 
513.  In  the  case  at  bar  the  words  alleged 
to  have  been  spoken  did  not  charge  a  crime 
but  a  breach  of  contract,  and  that  the  plain- 
tiff would  not  keep  his  word  and  was  of  no 
account  No  charge  of  criminality  appears 
on  the  face  of  the  language  employed,  and 
there  is  nothing  alleged  from  which  an  intent 
to  charge  a  crime  could  be  inferred.  There- 
fore the  onere  direct  allegation  that  the 
language  charged  a  crime  was  demurrable. 

[2,  3]  2.  It  was  further  contended  on  be- 
half of  the  defendant  that  the  words  spoken 
were  not  actionable  per  se;  that  farming 
was  not  a  trade,  office,  or  profession;  that 
the  petition  failed  to  set  forth  any  language 
In  reference  to  the  trade,  office,  or  profession 
of  the  plaintiff;  and  that  no  special  damages 
were  alleged.  Every  man  has  the  right  to 
the  enjoyment  of  a  good  reputation  unas- 
sailed  as  he  has  a  right  to  life,  liberty,  or 
property.  It  was  long  ago  said  that  "a 
good  name  is  rather  to  be  chosen  than  great 
riches."  Prov.  XXII:  1.  A  suit  for  def- 
amation is  based  on  the  Injury  done  to  repu- 
tation. Libel  and  slander  are  both  methods 
of  defamation.  The  former  is  expressed  by 
print,  writing,  pictures,  or  signs;  the  latter 
is  expressed  orally.  On  account  of  the  great- 
er deliberation  and  permanency  of  libel,  the 
courts  came  to  hold  certain  things  to  be 
libelous  per  -se  which  would  not  have  been 
sufficient  as  the  basis  of  an  action  of  slander 
without  showing  special  damage.  It  has  been 
doubted  whether  such  a  distinction  should 
have  been  drawn  originally  but  it  has  be- 
come firmly  fixed.  Of  course,  tf  words  are 
slanderous  they  would  not  become  less  de- 
famatory by  publishing  them  in  writing, 
though  words  which  might  not  be  actionable 
per  se  as  slander  may  be  libelous  per  se 
when  put  in  writing  or  print.  In  some  of 
the  discussions  this  distinction  has  been 
overlooked,  and  the  question  of  whether  lan- 
guage was  libelous  has  been  treated  as 
though  libel  and  slander  were  identical. 

The  CivU  Code  of  1910,  {  4433,  reads  as 
follows: 

"Slander,  or  oral  defamation,  consists,  first, 
in  imputing  to  another  a  crime  punishable  by 
law ;  or,  second,  charging  him  with  having 
some  contagious  disorder,  or   being   guilty    of 
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some  debasing  act  which  ma;  exclude  him  from 
wodety;  or,  third,  in  charges  made  on  another 
in  reference  to  his  trade,  office,  or  profession, 
calculated  to  injure .  liim  therein;  or.  fourth, 
any  disparaging  words  productive  of  special 
damage  flowing  naturally  therefrom.  In  the 
latter  case,  the  special  damage  is  essential  to 
support  the  action;  in  the  three  former,  dam- 
age is  inferred." 

We  have  already  held  that  the  plaintiff's 
petition  did  not  show  that  the  defendant 
Imputed  to  him  a  crime  pnnishable  by  law. 
It  did  not  fall  within  the  second  division 
of  the  Code  section  above  quoted.  No  special 
damages  were  alleged.  Accordingly,  wheth- 
er the  demurrer  to  the  petition  was  proper- 
ly sustained  depends  on  whether  the  allega- 
ti<»is  are  sufficient  to  show  "charges  made 
on  another  in  reference  to  his  trade,  office, 
or  profession,  calculated  to  Injure  blm  there- 
in." It  was  not  claimed  that  the  plaintiff 
held  an  office  or  was  engaged  in  a  profession. 

[4]  The  determination  of  the  case  there- 
fore rests  upon  the  inquiry  whether  the  peti- 
tion set  out  charges  made  against  the  plain- 
tiff "in  reference  to  his  trade,"  calculated 
to  injure  him  therein.  It  was  contended  that 
farming  was  not  a  trade  within  the  meaning 
of  the  Code  section  above  set  out  This 
section  did  not  arise  from  a  legislative  act, 
but  was  a  codification  of  the  common  law. 
It  is  therefore  permissible  to  consider  the 
meanings  which  have  been  given  to  the 
word  "trade,"  in  order  to  determine  in  what 
sense  it  was  employed  by  the  codlflers,  and 
by  the  Legislature  in  adopting  the  Code.  If 
the  etymology  of  the  word  "trade"  be  con- 
sidered, it  originally  meant  a  track  of  ooatse, 
and  this  meaning  still  survives  in  the  word 
"trade  wind."  Hence  it  came  to  mean  a  way 
of  life,  business,  or  occupation,  and  specially 
a  handicraft  by  which  one  earns  a  livelihood, 
or  a  mercantile  business,  as  opposed  to  the 
liberal  arts  or  professions.  A  still  further 
development  makes  the  word  synonymous 
with  commerce.  Encyclopedia  Brltannlca, 
word  "Trade." 

In  Queen  Insurance  Co.  v.  State,  86  Tex. 
250,  263,  24  S.  W.  387,  400,  22  L.  B.  A.  483, 
490,  Oalnes,  J.,  said: 

"In  ordinary  language,  the  word  trade'  is  oa- 
ployed  in  three  different  senses:  First,  in  that 
of  the  business  of  buying  and  selling ;  second, 
in  that  of  an  occupation  generally;  and,  third, 
in  that  of  a  mechanical  employment,  in  con- 
tradistinction to  agriculture  and  the  liberal  arts. 
Ordinarily,  when  we  speak  of  'trade,'  we  mean 
commerce  or  something  of  that  nature;  when 
we  speak  of  'a  trade,'  we  mean  an  occupation 
in  the  more  general  or  limited  sense." 

One  of  the  definitions  given  of  the  word 
by  lexicographers  is  "any  occupation  or  em- 
ployment pursued  as  a  calling;  business," 
though  it  is  stated  that  it  especially  applies 
to  "mechanical  employment  as  distinguished 
from  the  liberal  arts,  the  learned  professions, 
and  agriculture."  Webster's  Dictionary, 
word  "Trade." 

In  Woodfleld  ▼.  Colzey,  47  Oa.  121,  124, 
a  statute  was  construed  which  declared 
that  the  accounts  of  merchants,  tradesmen. 


and  mechanics,  which  by  custom  become  due 
at  the  end  of  the  year,  should  bear  interest 
from  that  time.  It  was  declared  that  while 
the  word  "tradesman"  does  not,  perhaps,  or- 
dinarily cover  physiclaus,  the  Legislature 
would  not  be  presumed  to  have  passed  laws 
for  the  'benefit  of  special  trades  or  occupa- 
tions, unless  it  so  appeared;  and  It  was  held 
that  a  physician  came  within  the  meaning  of 
the  word  "tradesman,"  as  used  in  that  stat- 
ute. In  Powers  v.  Bosenblatt,  113  Ga.  558, 
38  S.  E.  969,  a  stock  of  goods  was  set  apart 
as  an  exemption  to  the  head  of  the  family, 
and  he,  without  an  order  of  the  court,  con- 
tinued to  carry  on  a  mercantile  business  and 
sold  the  goods  and  bought  others  with  the 
proceeds  thereof,  and  still  others  on  a  credit 
extended  by  merchants  who  had  notice  of  the 
exemption.  It  was  held  that,  in  view  of  the 
restrictions  imposed  by  the  laws  of  this  state 
In  regard  to  the  sale  of  exempted  property, 
the  head  of  the  family  could  not,  as  such,  be 
a  trader  within  the  meaning  of  the  insolvent 
traders'  act  These  citations  will  show  that 
In  construing  laws,  the  meaning  with  which 
the  word  "trader"  is  used  in  the  particular 
statute  is  to  be  sought  and  that  it  will  not 
necessarily  be  limited  by  the  definitions  or 
criticisms  of  verbalists.  In  Odgers  on  Ubel 
&  Slander  (5th  Ed.)  65,  It  Is  said: 

"So  if  the  plaintiff  carry  on  any  trade  rec- 
ognized by  the  law,  or  be  engaged  in  any  law- 
ful employment,  however  bumble,  an  action  Ilea 
for  any  words  which  prejudice  him  in  the  way 
of  such  trade  or  employment.  But  the  words 
must  relate  to  his  trade  or  employment  and 
'touch'  him  therein." 

The  author  cites  numerous  cases  Involving 
different  occupations  which  might  not  be 
trades  in  a  restricted  sense.  Thus  one  case 
was  that  of  a  gamekeeper,  another  that  of 
a  servant  girl,  and  another  that  of  an  inn- 
keeper. 

In  State  t.  Hunt  129  N.  G  686,  40  S.  B. 
216,  85  Am.  St  Bep.  768,  it  was  held  that 
an  emigrant  agent  who  hired  laborers  to  be 
employed  in  another  state  was  exercising  a 
trade  or  profession  within  the  meaning  of 
the  clause  of  the  North  Carolina  Constitution 
dealing  with  the  taxing  power.  In  Ohio  &  M. 
By.  Co.  V.  Press  Pub.  Co.  (C.  0.)  48  Fed.  206, 
Lacombe,  Circuit  Judge,  held  that  language 
which  charged  a  railroad  company  with  such 
incapacity  or  neglect  In  the  conduct  of  its 
business  that  beliet  In  its  truth  would  pre- 
vent persons  from  employing  It  as  a  common 
carrier  furnished  a  basis  for  an  action  of 
libel  by  the  company,  without  proof  of  spe- 
cial damages.    He  said: 

"It  is  elementaiT  law  that  every  legal  occu- 
pation from  which  pecuniary  benefit  may  be 
derived  creates  such  special  susceptibility  to  in- 
jury by  language  charging  unfitness  or  improper 
conduct  of  such  occupation  that  such  language 
is  actionable,  without  proof  of  special  damage." 

While  this  was  <  said  In  reference  to  an  ac- 
tion for  libel,  it  may  properly  be  quoted  here 
as  bearing  on  the  question  of  the  broad  view 
which  has  been  entertained  in  regard  to  lan- 
guage concerning  one  in   reference  to   hia 
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trade  or  occupation.    See,  also,  25  Gyc.  3268. 

In  Barnes  t.  Holloway,  8  T.  R.  150,  to  say 
falsely  of  a  farmer,  "He  cannot  pay  his  la- 
borers," was  held  to  be  actionable.  There 
were  certain  allegations  of  consequences  re- 
sulting from  the  statement;  but  from  the 
meager  report  It  does  not  appear  that  special 
damages  were  set  out. 

In  Kathbun  v.  Emlgh,  6  Wend.  (N.  T.)  407, 
Savage,  G.  J.,  said: 

"It  has  been  held  that  to  say  of  a  farmer  or 
carpenter  that  he  is  broken  and  ran  away  is 
actionable,  because  credit  may  be  necessary  to 
the  successful  prosecution  of  his  business. 

Bat  it  was  held  that,  unless  the  usual 
manner  of  transacting  business  was  by  sell- 
ing on  a  credit,  not  to  a  few  individuals 
only,  but  generally,  as  Is  the  practice  with 
merchants  and  mechanics,  the  keeping  of 
books  was  not  necessarily  incidental  to  the 
business,  and  therefore  a  charge  of  keep- 
ing false  books  by  a  farmer,  or  a  sawyer  of 
lumber  and  dealer  ttaerelit,  was  not  action- 
able per  se. 

Th«  mle  that  words  falsely  spoken  of 
one  in  reference  to  Ms  trade,  otuce,  or  pro- 
fession are  actionable  per  se  is  not  merely 
an  arbitrary  one.  It  grows  out  of  the  tact 
that  the  position  of  a  person  may  render  him 
peculiarly  subject  to  injury;  that  words 
may  have  an  added  likelihood  to  do  Injury 
when  said  of  one  in  reference  to  a  trade, 
office,  or  profession,  rather  than  when  mere- 
ly said  of  him  as  an  Individual;  and  that, 
where  it  touches  such  person  in  that  posi- 
tion, it  tends  directly  to  Injure  Mm  In  bis 
vocation  or  occupation.  In  Townshend  on 
Slander  &  Libel  (2d  Ed.)  223,  occurs  the 
following  discussion  of  the  subject: 

"It  is  not  possible  to  particularize  the  special 
characters  which  entail  this  greater  degree  of 
liability  to  injury,  but  it  may  be  stated  generally 
that  every  legal  occupation  or  position  from 
■which  pecuniary  benefit  may  or  posslblv  can 
be  derived  wUl  create  in  the  follower  of  such 
occupation,,  or  the  holder  of  such  position,  that 
peculiar  or  special  susceptibility  to  injury  by 
langnage  to  which  reference  has  already  been 
made;  and  hence  results  this  rule,  that  lan- 
guage concerning  one  in  any  such  lawful  occu- 
pation or  position  may,  as  a  necessary  conse- 
quence occasion  him  damage,  which  would  not 
have  that  consequence  if  it  concerned  him  as  an 
individual  merely ;  and  therefore,  as  heretofore 
(section  132)  observed,  language  which  would 
not  be  actionable  if  it  concerned  only  an  indi- 
vidual as  such,  may  be  actionable  if  it  concerns 
him  in  his  special  character.  The  rule  which 
makes  language  concerning  one  in  a  special 
character  sometimes  actionable  when  the  same 
language  concerning  one  as  an  individual  merely 
would  not  be  actionable,  ia  in  reality  nothing 
more  than  a  phase  of  the  rule  (section  134) 
that  language  connected  with  any  fact,  affect- 
ing its  meaning  or  effect,  must  t>e  construed  in 
connection  with  such  fact.  The  language,  being 
connected  with  the  fact  of  the  special  character 
of  the  person  whom  it  concerns,  must  be  con- 
strued in  reference  to  such  special  character." 

No  legitimate  reason  occurs  to  us  why  the 
Legislature  should  have  Intended  so  to  change 
the  law  that,  while  protecting  merchants, 
school  teachers,  carpenters,  blacksmiths,  and 


others  from  defamation  In  regard  to  their 
occupations,  the  farmer  should  be  excluded 
from  its  protection.  Ue  Is  within  the  reason 
of  the  rule,  and  we  think  witMn  the  rule 
Itself.  In  the  case  before  us  it  was  alleged 
that  the  plalnUfl  was  a  farmer,  conducting 
and  carrying  on  a  general  farming  business ; 
that  the  defendant  falsely  and  maliciously 
stated  in  the  hearing  of  others,  "of  and  con- 
cerning the  said  plaintUf,  and  of  and  con- 
cerning him  In  his  trade  and  business,"  cer- 
tain things,  among  them  being  that  the  plain- 
tiff was  of  no  account,  that  he  would  not  do 
what  he  said  be  would  do,  that  he  made  a 
contract  with  a  named  person  to  sell  his 
(plaintUTs)  cotton  seed,  and  to  deliver  them 
In  the  fall,  and  that  "when  be  brought  the 
cotton  seed  to  town  he  was  supping  them 
off,"  and  did  not  deliver  them  to  the  purchas- 
er, and  would  not  pay  "the  money"  (mean- 
ing the  money  advanced  by  the  purchaser 
to  the  plalntlfl  on  account  of  his  cotton 
seed).  As  against  a  demurrer,  these  alle- 
gations are  sutticient  to  show  that  the  words 
were  used  concerning  the  plalntlfl  in  refer- 
ence to  his  "trade"  or  business.  It  is  mat- 
ter of  common  knowledge  that  credit  and 
good  reputation  are  important,  if  not  es- 
sential, to  one  who  conducts  a  general  farm- 
ing business.  To  charge  him  with  being 
of  "no  account,"  and  not  doing  what  be 
promised,  and  with  trickery  in  disposing  of 
his  products  and  retaining  money  advanced, 
is  calculated  to  injure  him  In  his  "trade"  or 
business.  Some  of  the  charges  alleged  to 
have  been  made  were  of  that  character,  and 
were  expressly  alleged  to  have  been  falsely 
and  maliciously  made  of  the  plaintiff  in  his 
trade  and  business.  It  was  >  accordingly  er- 
roneous to  dismiss  the  petition  on  demur- 
rer. 

Judgment  reversed  in  part,  and  affirmed 
lin  part.    All  the  Justices  concur. 

da  Qa.  237) 

COATES  V.  JONES  et  al.    (No.  408.) 
(Supreme  Court  of  Georgia.    Aug.  18,  1014.) 

(SyUahui  iff  th«  Court.) 

1.  ExBcuTioN  (f{  63,  256,' 264,  200*) -Can- 
cellation or  Instruments  — ExECTJTioif 
Salb— Validity— Rights  of  Pubchaseb— 
PossBssioN— Skcubitt  Deed. 

The  exception  is  to  a  judgment  dismissing 
the  petition  on  general  demurrer.  As  amended 
the  petition  alleged  the  following,  in  substance: 
On  January  18,  1894,  the  plaintiif  owned  de- 
scribed land  which  she  conveyed  to  a  building 
and  loan  association  as  security  for  a  loan.  A 
bond  for  title  was  given,  providing  for  a  recon- 
veyance of  the  property  on  payment  of  the 
debt  On  January  18,  1896,  a  general  judg- 
ment for  $960.88  uid  costs  was  recovered  as 
the  amount  due  on  the  loan,  and  the  judgment 
also  declared  a  special  lien  on  the  property. 
An  execution  was  issued  January  31,  1896,  on 
which  an  entry  of  levy  on  the  land  was  made 
February  1,  1896.  On  the  day  l>efore  the  entry 
of  levy  the  loan  association  signed  a  deed  re- 
conveying  the  land  to  the  defendant  in  fi.  fa., 
in  order  that  the  land  might  be  sold  to  pay  the 
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judgment.  Though  ao  signed,  the  deed  of  re- 
conveyance was  not  in  tact  filed  or  recorded 
in  the  office  of  the  clerk  of  the  superior  court 
before  the  levy ;  it  was  filed  and  recorded  aboat 
two  years  later:  but  in  the  meantime  the  sher- 
iff, on  March  6,  1896,  sold  the  property  under 
the  execution  to  the  plaintiff  in  the  fi.  fa.,  exe- 
cuted a  deed,  and,  in  pursuance  of  the  deed, 
put  the  purchaser  in  possession.  The  defendant, 
being  advised  that  the  sale  was  void,  and  that 
no  title  passed  because  of  the  failure  of  the 
holder  of  the  security  deed  to  cause  to  be 
filed  and  recorded  the  deed  of  reconveyance 
before  the  levy,  "permitted"  the  purchaser  to 
remain  in  possession  "only  for  the  purpose  of 
applying  the  rents,  issues,  and  profits  thereof 
to  the  extinguishment"  of  the  debt  A  receiver 
was  appointed  for  the  loan  association,  and 
subsequently  the  receiver  occupied  the  land 
from  the  date  of  the  sheriffs  sale  until  Febru- 
ary 19,  1901,  when  the  receiver  sold  the  land 
to  the  defendant,  J.  A.  Jones,  and,  at  the  in- 
stance of  Jones,  executed  a  deed  to  a  third 
person  who  advanced  the  purchase  money. 
Jones  entered  into  possession,  and  remained 
until  suit  was  filed  in  1911.  In  the  meantime 
he  had  reimbursed  the  third  person  who  had 
paid  the  purchase  money  to  the  receiver,  and 
received  a  deed  from  such  person.  At  the  time 
of  the  purchase  from  the  receiver,  Jones,  as 
well  as  the  person  advancing  the  purchase  mon- 
ey for  him,  had  notice  of  the  plaintiff's  equity 
in  the  land.  Through  her  agent  she  informed 
Jones,  at  the  time  he  took  possession,  that  a 
good  title  could  not  be  made  to  him,  because 
plaintiff  had  an  equity  in  the  property  and  a 
right  to  redeem  it.  Then,  and  from  time  to 
time  afterwards,  and  as  late  as  1907,  Jones  in- 
formed plaintiff's  agent  that  he  had  not  bouRht 
the  land  but  was  only  renting  the  premises; 
and  on  account  of  such  conduct  upon  the  part 
of  Jones  the  plaintiff  did  not  move  sooner  to 
assert  her  rights.  Other  allegations  were  that 
the  rents,  issues,  and  profits  from  the  premises, 
of  the  value  of  $180  per  year,  had  fully  paid 
the  debt  with  interest;  but,  if  upon  an  ac- 
counting it  should  be  ascertained  that  plain- 
tiff is  due  any  sum  to  the  defendant,  she  is 
■willing  and  stands  ready  to  pay  the  same.  The 
statements  and  conduct  of  Jones,  relatively  to 
the  right  by  which  he  was  in  possession,  were 
fraudulently  made  with  a  purpose  and  with  the 
-effect  of  deceiving  plaintifE  and  preventing  her 
from  sooner  asserting  her  rights;  and  because 
of  such  conduct  Jones  is  estopped  from  claim- 
ing a  prescriptive  title  or  laches  against  peti- 
tioner. The  prayers  were:  (a)  that  the 
sheriff's  sale  and  deed  made  in  pursuance  there- 
of be  canceled;  (b)  that  there  be  an  accounting 
between  the  parties;  (c)  that  title  to  the  land 
be  decreed  to  be  in  plaintiff:  and  that  such 
other  relief  be  granted  as  may  be  necessary  to 
an  adjustment  of  the  rights  and  equities  be- 
tween the  parties.     Held; 

If  the  building  and  loan  association  had  re- 
duced its  claim  to  judgment,  and  duly  signed 
a  quitclaim  deed  conveying  the  property  to  the 
defendant  in  fi.  tn.  and  had  caused  the  deed 
to  be  filed  and  recorded  in  the  office  of  the 
clerk  of  the  superior  court,  the  land  could  have 
been  levied  on  and  sold  under  the  execution. 
Civil  Code,  i  6037.  But,  although  such  a  judg- 
ment may  have  been  rendered  and  the  deed  so 
signed,  the  land  could  not  be  levied  on  by 
virtue  of  the  execution  based  on  the  judgment 
before  the  deed  was  filed  and  recorded  in  the 
office  of  the  clerk  of  the  superior  court.  A 
sale  of  the  property  under  a  levy  made  under 
such  circumstances  would  be  absolutely  void. 
National  Bank  of  Athens  v.  Donforth,  80  Ga. 
56  (6),  69,  7  S.  E.  546;  Dedge  v.  Bennett,  138 
Ga.  787,  76  S.  B.  52. 

(a)  Possession  of  the  loan  association  ac- 
quired by  virtue  of  such  void  sale  by  the  sher- 


iff would  give  the  loan  company  no  more  ri^ht 
in  the  property  than  if  it  had  taken  possession 
under  the  security  deed  en  account  of  default  in 
payment  of  the  debt  Ashley  v.  Cook,  109  Ga. 
6Sd,  35  S.  E.  89. 

(b)  Under  the  circumstances  indicated  in  the 
preceding  notes,  the  maker  of  the  security  deed 
could  maintain  an  equitable  petition  to  have 
the  sheriff's  sale  aud  deed  set  aside,  and  to  re- 
cover possession,  without  tender  of  the  amount 
of  the  debt  Benedict  v.  GaSomon  Theological 
Seminary,  122  Ga.  412,  50  S.  E.  162.  And 
if  the  rents,  issues,  and  profits  derived  from  the 
property  of  tbe  purchaaer  at  the  void  sale  were 
sufficient  to  pay  the  debt,  the  maker  of  the  se- 
curity deed  could  maintain  an  action  also  to 
recover  the  property,  unclouded  by  the  security 
deed.  Marshall  t.  Fierce,  136  Ga.  543,  71  S. 
E.  893;  Culver  t.  liambert,  132  Ga.  296  (2), 
298.  64  S.  E.  82. 

(c)  A  purchaser  from  the  loan  association, 
with  notice  of  the  equity  of  the  maker  of  the 
security  deed,  would  have  no  better  standing, 
relatively  to  such  equity,  than  the  loan  asso- 
ciation. 

[Ed.  Note.— For  other  cases,   see  Execution, 
Cent  Dig.  U  121,  129,  130,  723-738,  747-768, 
827;  Dec.  Dig.  H  53,  256,  264,  290.»} 
2.  Adverse  Possession  (||  60,  74*)— Estop- 

PKL    (8    83*)— MOBTGAGES    ({    591*)— AOBEE- 

MENT   TO    Reconvey—Pbescbiption— False 

Statements. 

Whether  the  petition  showed  on  its  face 
that  a  prescriptive  title  had  ripened  in  favor 
of  the  loan  association  or  those  claiming  under 
it  including  the  defendant,  or  whether  an  equi- 
table bar  had  arisen  in  their  favor  against  the 
plaintiff  on  account  of  laches,  and  whether 
the  defendant  would  be  estopped  from  setting 
up  certain  time  as  creating  a  prescriptive  pe- 
riod (if  otherwise  prescription  would  have  rip- 
ened), or  whether  an  equitable  bar  had  arisen, 
are  questions  also  to  be  decided.  To  these  ques- 
tions the  following  rulings  apply: 

(a)  The  sheriffs  sale  being  void  would  not, 
as  a  matter  of  law,  destroy  the  obligation  of  the 
loan  association,  existing  by  virtue  of  the  stip- 
ulations in  the  bond  for  title,  to  reconvey  to  the 
grantor  named  in  the  deed. 

(b)  Notwithstanding  the  void  sale,  the  loan 
association  would  continue  to  be  the  holder  of 
the  legal  title  to  the  land,  and  to  be  bound  to 
reconvey  the  property,  upon  payment  of  the 
debt,  as  provided  in  the  bond.  In  view  of  such 
obligation,  possession  by  the  loan  association, 
acquired  under  the  void  sheriff's  sale,  would  not 
be  opposed  to  the  bond  for  title,  or  constitute 
such  adverse  possession  to  the  obligee  in  the 
bond  as  would  afford  a  basis  for  m^scription. 
See,  in  this  connection.  Jay  v.  Whelchel,  78 
Ga.  786,  3  S.  E.  906;  Buchan  v.  Williamson, 
131  Ga.  501,  62  S.  E.  815.  The  ruling  here 
announced  is  not  in  confiict  with  the  ruling 
announced  in  the  last  note  to  the  case  of  Ben- 
edict V.  Gammon  Theological  Seminary,  supra, 
based  on  different  facts.  In  that  case  an  equi- 
table petition  was  filed  for  the  purpose  of 
setting  aside  a  sheriff's  sale  and  a  deed  made 
thereunder,  alleged  to  be  void.  It  was  not  an 
effort  to  recover  land  on  one  side,  with  a  claim 
of  prescription  on  the  other;  but  one  ques- 
tion was  whether  the  suit  was  barred  either  by 
the  statutory  limitation  or  by  laches  of  the 
plaintiffs.  In  discussing  the  question  of  laches, 
reference  was  made  to  the  length  of  time  which 
might  suffice  to  show  laches;  and  it  was  held  in 
effect  that  there  was  no  laches  and  no  bar  ap- 
parent whichever  test  might  be  applied.  More- 
over, it  does  not  appear  that  there  was  any 
bond  for  title  existing  or  any  claim  set  up 
under  its  obligation,  nor  was  any  such  question 
discussed. 

(c)  If  the  defendant  entered  into  possession 
as  a  mere  tenant  of  the  loan  association,  his 
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posseaaion  would  accoant  as  that  of  the  aa- 
sociation,  and  would  not  afford  him  a  basis  for 
prescription.  If  be  entered  as  owner,  but  for 
the  purpose  of  deceiving  and  lulling  the  maker 
of  the  security  deed  into  a  state  of  quiescence, 
and  to  delay  the  assertion  of  her  legal  rights 
be  falsely  represented  to  her  that  his  possession 
waa  merely  as  a  tenant  of  the  loan  associa' 
tion,  and  by  reason  of  such  false  statements  de- 
ceived her  and  induced  her  so  to  delay,  relativ^ 
ly  to  him  the  delay  would  be  excusable,  and 
such  conduct  upon  his  part  would  estop  him 
from  asserting  that  the  time  in  which  the  maker 
of  the  security  deed  was  so  deceived  should  be 
counted  in  computing  any  prescriptive  period 
in  his  favor  against  her,  if  prescription  would 
otherwise  ripen. 

(d)  It  does  not  appear  that  the  debtor  re- 
ceived her  note  on  any  balance  arising  from 
the  sheriff's  sale,  and  no  ruUng  is  made  on  the 
basis  of  possible  facts  not  now  appearing. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  Si  282-312,  323,  328,  443- 
447;  Dec.  Dig.  §§  60,  74:*  Estoppel,  Cent.  Dig. 
U  218,  227-229;  Dec.  Dig.  S  83;*  Mortgages. 
Cent  Dig.  f{  1693,  1694-1708;  Dec.  Dig.  | 
691.*] 

8.  DisMTSSAi.  OP  Petition. 

It  was  erroneous   to  dismiss  the  petition 
.  on  general  demurrer. 

Error  from  Superior  Court,  Hancock  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  M.  N.  Coates  against  J.  A.  Jones 
and  others. .  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

Sibley  &  Sibley,  of  MllledgeviUe,  and  SamL 
H.  Sibl^,  of  Union  Point,  for  plaintlfl  In  er- 
ror. Allen  &  Pottle,  of  MlUedgevllle,  R.  L. 
Merritt,  of  Sparta,  and  Dorsey,  Brewster, 
Howell  &  Heynum,  of  Atlanta,  for  defend- 
ants In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
tbe  Justices  concur. 


OttOa.26T) 

LYONS  T.  ARMSTRONG  et  aL 

McAULIEFE  v.  liXONS  «t  aL 

(No.  614.) 

(Supreme  Court  of  Georgia.     Aug.  18,  1914.) 

(ByttalHu  hy  ih«  Court.) 

1.  exectttobs  and  aomnistsatobs  ({  472*) 
—Settlement  of  Accounts— Advebsk  Ti- 
tus TO  Pbopbbtt  Sold — Rioht  to  Set  tjp. 

Where  a  distributee  cites  an  administrator 
to  a  settlement  of  his  accounts  before  the  or- 
dinary, under  the  CivU  Code  1910,  {  4073,  a 
stranger,  who  is  made  a  party,  cannot  in  that 
proceeding  set  up  an  adverse  title  to  the  prop- 
erty sold  by  the  administrator  and  elect  to  claim 
the  proceeds  from  the  sale  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f|  2025-2040; 
Dec.  Dig.  I  472.*] 

2.  EXECUTOBB   AND   Adhinistbatobs  ({  472*) 

— Settlkmbnt  of  Accounts— Advebsk  Ti- 
tle of  Pbopebtt  Sold— Amendment  to 
Answeb. 

The  amendment  did  not  aver  that  the  per- 
son named  waa  a  creditor  of  the  estate  by 
reason  of  any  debt  due  from  tbe  decedent,  but 
set  up  that  he  was  entitled  to  the  fund  by  rea- 
son of  the  ownership  of  the  property  sold  by 


the  administrator.    Such  amendment  w«a  prop- 
erly stricken. 

[Ed.  Note.— For  other  cases,  see  Executoijs 
and  Administrators,  Cent  Dig.  H  2026-2040,^ 
Dec.  Dig.  §  472.*] 

3.  EXECUTOBS   AND  Administratobs   (|  472*> 

—New  Tbial  —  Acgountinq  —  Pleading — 

Amendment. 

Where  a  proceeding  originates  in  the  court 
of  ordinary,  under  the  Civil  Code,  {  4073,  and 
calls  upon  an  executor  or  administrator  for 
an  account,  a  citation  is  all  the  pleading  that 
is  necessary.  Refusal  to  allow  an  amendment, 
which  raises  no  issue  not  included  in  tbe  cita- 
tion, is  not  ground  for  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  2025-2040; 
Dec.  Dig.  S  472.*] 

4.  Appeal  and  Ebbob  (J  692*)— Assignment 
of  Ebbob— Admission  of  Evidence. 

An  assignment  of  error  to  the  admission  of 
evidence  is  incomplete,  unless  the  record  dis- 
closes the  evidence,  or  its  substance,  which  was 
excluded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  gf  2905-2909;  Dec.  Dig.  | 
692.*) 

5.  Appeal  and  Ebbob  (8  671*)  —  Pbesenta- 
TioN  FOB  Review- DiBECTioN  of  Vebdict. 

It  is  necessary,  in  order  to  review  the  di- 
rection of  a  verdict,  that  the  evidence  be  con- 
tained in  the  record  or  the  bill  of  exceptions. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2867-2872;  Dec.  Dig.  f 
671.*] 

Error  from  Superior  Court,  Richmond 
County ;  H.  C.  Hammond,  Judge. 

Action  by  James  P.  Armstrong  against  T. 
S.  Lyons,  administrator  of  Johanna  McAu- 
llfle,  deceased,  wherein  William  McAuliffe 
and  another  were  made  i>arties.  From  the 
Judgment  of  the  superior  court  on  appeal  tak- 
en by  William  McAulltfe  from  the  judgment 
of  tbe  ordinary,  the  administrator  and  McAu- 
liffe bring  error.    Affirmed. 

A.  F.  Purdy  and  T.  S.  Lyons,  both  of  Au- 
gusta, for  Lyons,  Adm'r  Pierce  Bros.,  D.  Q. 
Pogarty,  W.  K.  Miller,  and  Henry  0.  Roney, 
all  of  Augusta,  for  defendants  In  error. 

EVANS,  P.  J.  James  P.  Armstrong  filed  a 
petition  In  the  court  of  ordinary,  alleging 
that  Johanna  McAuliffe  died  testate;  that 
her  estate  was  duly  administered  and  her  ex- 
ecutor dismissed  from  the  administration; 
that  it  thereafter  appearing  that  certain 
property  of  the  estate  of  Johanna  McAuliffe, 
to  wit,  15  shares  of  the  capital  stock  of  the 
Irish  American  Bank  of  Augusta,  had  not 
been  administered,  letters  of  administration 
de  bonis  non,  with  the  will  annexed,  were  Is- 
sued to  T.  S.  Lyons;  that  after  due  applica- 
tion and  advertisement  Lyons,  as  administra- 
tor de  bonis  non,  sold  the  bank  stock  for  the 
sum  of  $2,190,  and,  under  the  will  of  Johanna 
McAuliffe,  this  stock  constituted  a  part  of 
the  residue  of  her  estate,  and,  by  the  terms 
of  her  will  duly  probated,  the  same  was  de- 
vised Jointly  to  her  daughter,  Mary,  and  her 
son,  Cornelius;  that  Mary  assigned  in  writ- 
ing to  Armstrong  all  her  right,  title,  and  in- 
terest, as  heir  at  law,  legatee,  or  distributee. 
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under  tbe  will  or  otherwise  to  this  stock; 
and  that  all  the  debts  of  the  estate  had  been 
paid.  The  plaintiff  prayed  that  Lyons,  aa  ad- 
ministrator, be  dted  to  show  cause  why  he 
should  not  forthwith  make  an  accounting  and 
settlement  and  distribute  the  estate,  and  pay 
over  to  petitioner  his  share  thereof.  The  ad- 
ministrator answered  that  he  had  the  fund 
arising  from  the  sale'  of  the  bank  stock  in 
hand,  but  was  unable  to  admit  or  deny  that 
Armstrong  purchased  the  legacy  of  Mary  Mc- 
AnllfTe;  that  William  McAullffe  asserted  a 
claim  of  ownership  of  Ave  shares  of  the 
stock,  alleging  that  the  same  was  nQt  a  part 
of  the  estate  of  Johanna  McAullffe,  and 
should  not  be  distributed  as  such,  and  fur- 
ther contended  that  the  interest  of  Mary  Mc- 
Aullffe was  conveyed  to  him,  and  that  he  was 
the  sole  heir  at  law  of  all  the  estate.  The 
administrator  prayed  that  William  McAullffe 
be  made  a  party  to  the  proceeding.  By 
amendment  he  alleged  that  WllUam  McAu- 
llffe now  claims  the  entire  proceeds  of  the 
sale  of  the  stock,  and  Armstrong  claims  one- 
half  thereof;  aqd,  inasmuch  as  the  subscrip- 
tion and  payment  for  the  stock  were  made  to 
the  Irish  American  Bank,  he  prayed  that  this 
bank  be  made  a  party,  in  order  that  the  eq- 
uities of  the  respective  claimants  might  be 
better  determined.  WllUam  McAullffe  and 
the  bank  were  made  i>artles  and  filed  answers. 
William  McAullffe  set  -up  that  the  shares  of 
the  8to<&  sold  by  the  administrator  was  no 
part  of  the  estate  of  Johanna  McAullffe,  but 
was  his  individual  property;  that,  when  he 
learned  that  it  was  proposed  to  administer 
upon  the  estate  of  Johanna  McAullffe  for  the 
purpose  of  selling  the  15  shares  of  bank 
stock,  he  protested. to  tlie  administrator  that 
there  was  no  necessity  for  the  sale  of  the 
stock  for  purposes  of  administration ;  that  it 
belonged  to  him,  and  was  never  owned  by  tbe 
estate,  and  tbe  administrator-  assured  him 
that  he  would  be  protected  by  the  sale  of  the 
stock  before  the  court  of  ordinary.  He  set 
up  his  ownership  in  the  stock,  and  averred 
that  while  he  could  proceed  against  the  Irish 
American  Bank  for  tbe  shares  of  stock,  or  the 
value  thereof,  inasmuch  as  the  stock  had 
been  sold  by  the  administrator,  and  to  pre- 
vent a  multiplicity  of  suits,  he  waives  any  ac- 
tion against  the  bank,  and  ratifies  the  sale  of 
the  stock  by  the  administrator,  and  elects  to 
receive  the  value  of  the  stock  as  sold  by  the 
administrator.  The  bank  in  its  answer  de- 
nied that  William  McAullffe  had  any  interest 
in  the  stock  sold  by  the  administrator,  and 
averred  that  it  was  owned  by  Johanna  McAu- 
llffe at  her  death.  Tbe  ordinary  rendered  a 
Judgment,  from  which  an  appeal  was  taken 
by  WllUam  McAullffe  to  the  suiwrior  court. 
Tbe  case  before  us  is  from  exceptions  to  the 
rulings  and  Judgment  on  appeal  in  the  su- 
perior court 

[1]  1.  The.  court  struck  the  answer  of  Wil- 
liam McAuUffe,  on  the  ground  that  he  did  not 
claim  as  a  legatee  or  distributee  of  Johanna 
McAullffe,  but  adversely  to  the  estate.    The 


proceeding  before  the  court  was  an  appeal 
from  the  Judgment  of  the  court  of  ordinary, 
rendered  in  a  citation  by  the  assignee  of  a 
residuary  legatee  against  the  administrator 
de  bonis  non,  with  the  wiU  annexed,  to  re- 
quire a  settlement  of  assets  in  his  hands  of 
the  estate.  The  only  issues  under  the  statute, 
which  the  ordinary  can  decide,  are  those 
which  grow  out  of  a  settlement  of  the  admin- 
istrator's account  Civil  Code  1910,  {  4073; 
Cook  V.  Weaver,  77  Ga.  9  (2).  An  adverse 
claimant  to  property  In  the  hands  of  the  ad- 
ministrator has  no  standing  in  that  proceed- 
ing to  have  his  claim  adjudicated.  The  only 
issues  Involved  are  those  that  grow  out  of 
the  settlement  between  the  administrator  and 
the  distributees;  and  as  William  McAullffe, 
in  his  answer,  did  not  claim  to  be  entitled 
under  the  will  of  Johanna  McAullffe  to  any 
of  the  funds  arising  from  tbe  sale  of  the 
bank  stock  in  tbe  hands  of  the  administiator, 
his  answer  was  properly  stricken  by  the 
court 

[2]  2.  The  administrator  moved  to  amend 
his  answer  by  alleging  that  William  McAu- 
llffe claims  that  the  estate  is  indebted  to  him 
in  the  sum  of  (2,190,  arising  from  the  sale  of 
the  bank  stock,  and  praying  the  court  to  de- 
termine whether  this  sum  be  distributed  or 
held  subject  to  tbe  demand  of  McAullffe. 
This  amendment  was  disallowed.  The 
amendment  was  an  attempt  by  the  adminis- 
trator to  set  up  that  William  McAullffe  was 
entitled  to  the  entire  fund  arising  from  the 
sale  of  the  stock  by  virtue  of  its  being  his 
own.  It  was  not  averred  that  William  McAu* 
llffe  was  a  creditor  ot  the  administrator's 
testatrix,  because  of  any  indebtedness  due  by 
her  to  him.  Tbe  administrator  could  no 
more  present  this  Issue  than  could  McAullffe; 
and  Indeed  when  die  administrator  applied 
to  tbe  ordinary  for  leave  to  seU  this  stock  as 
tbe  property  of  bis  testatrix,  and  the  ordi- 
nary granted  him  leave  to  seU  it  as  the  prop- 
erty of  his  testatrix,  he  solemnly  admitted  In 
Judlcio  that  the  stock  belonged  to  his  testa- 
trix. MiUer  V.  Wilkins,  79  Ga.  676,  4  8.  B. 
261. 

[11  3.  Tbe  administrator  further  proposed 
to  amend  by  aUeging  that  Armstrong  had  no 
legal  claim  against  the  estate,  and  that  there 
were  other  claims  against  the  estate  of  higher 
dignity  and  sufficient  to  absorb  all  the  funds 
in  his  hands.  Tbe  court  disallowed  this 
amendment  Where  a  proceeding  originates 
In  the  court  of  ordinary,  and  calls  upon  exec- 
utors and  administrators  to  account  a  cita- 
tion is  all  the  pleading  that  is  necessary. 
Brantley  v.  Greer,  71  Ga.  11.  It  would  not 
have  required  any  answer  for  the  administra- 
tor to  have  contested  the  right  of  tbe  appli- 
cant for  citation  to  be  paid  out  of  any  funds 
in  his  bands,  either  by  showing  that  the  ap- 
plicant was  not  entitled  to  participate  In  the 
estate  as  legatee,  or  that  there  were  creditors 
whose  claims  were  sufficient  to  absorb  the  en- 
tire estate.  The  proffered  amendment  con- 
tained definite  allegations  that  tbe  appUcant 
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in  the  proceedings  of  citation  for  settlement 
▼as  not  entitled  to  participate  In  the  estate, 
but  the  allegation  respecting  the  existence  of 
«redltor8  of  the  estate  was  too  general  and 
vague  to  constitute  any  Issue.  In  Tiew  of  the 
fact  that  the  administrator  could  have  sub- 
mitted proof  admissible  under  an  issue  made 
by  the  proffered  amendment  und^r  the  case 
«a  it  already  stood,  a  refusal  to  grant  the 
amendment,  even  If  it  had  been  proper,  was 
not  preJudldaL 

[4]  4.  Complaint  is  made  that  the  court  re- 
fused to  hear  evidence  that  the  applicant 
was  not  entitled  to  participate  in  the  distri- 
bution of  the  fund  in  his  bands,  and-  that 
there  were  debts  of  superior  dl^ty.  The 
record  does  not  disclose  what  testimony  the 
plaintUIs  in  error  offered  to  sustain  these  con- 
tentions ;  and  for  this  reason  the  admissibil- 
ity of  that  testimony  is  not  before  the  court 

[f]  5.  Complaint  is  made  that  the  court 
«rred  in  directing  a  verdict;  but,  inasmuch 
as  no  evidence  Is  set  out  in  the  record,  this 
court  cannot  consider  that  assignment  of  er- 
ror. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

COOK  BREWING  CO.  v.  LAWRENCE  et  aL 
(No.  513.) 

<Sapreme  Court  of  Georgia.     Aug.  18,  1914.) 

(SyUaliu  by  th«  Oourt.J 

ImOXlCATINO    LlQDOBS     (|    327*)— Pl,AOK    OF 

Saix — VAUDrrz  or  Oontbaot— Rsoovebt  of 

Pbicx. 

A  contract  for  the  sale  of  certain  beers 
stipulated  that  the  seller  a^eed  to  give  the 
purchaser  "the  ezclasive  privilege  of  selling  its 
draught  and  bottled  beers  at  wholesale  in  said 
city  of  Augusta,  Georgia,  and  agrees  to  sell 
and  deliver  to  [the  purchaser]  its  beers  1  o.  b. 
cars  at  AagusbL,  Oa.,  in  car  load  lots  at  the 
following  prices,*  etc.  On  refnsal  of  the  pur- 
chaser to  pay  for  the  beers  so  delivered  at  Au- 
gusta, Ga.,  Ue  seller  brought  suit  against  the 
pnrchaser  to  recover  the  price  thereof,  attach- 
big  as  a  part  of  its  petition  the  contract,  from 
which  the  above  clause  is  qnoted,  but  alleging 
that  the  sale  was  made  at  Evansville,  Ind.,  and 
not  at  Augusta,  Ga.  Both  parties  to  the  con- 
tract treated  the  sale  as  one  of  intoxicating 
beers,  and  the  controlling  contention  was  wheth- 
er the  sale  was  made  at  Augusta,  Ga.,  or  at 
Evansville,  Ind.  The  petition  was  dismissed 
on  motion  as  setting  forth  no  cause  of  action. 
Eeld,  that  under  the  contract  (which  was  made 
a  part  of  the  petition)  the  sale  of  the  beers  or- 
d^ed  and  received  6y  the  defendant  was  at 
Augusta,  and  not  at  Evansville. 

(a)  The  sale  being  treated,  if  made  in  Geor- 
gia, as  a  violation  of  the  Penal  Code,  I  426, 
prohibitina  the  sale  or  keeping  for  sale  of  beers 
which,  if  drunk  to  excess,  wiU  produce  intoxica- 
tion, no  recovery  can  be  had  for  the  sale  of 
such  beers  within  the  state  of  Georgia. 

(b)  The  court  did  not  err  in  refusing  to  sub- 
mit to  a  Jury  the  question  whether  the  sale  was 
consummated  in  Georgia  or  in  Indiana,  nor  in 
dismissing  the  petition  on  motion  of  the  defend- 
ants. 

[EA.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  467-472;  Dec.  Dig.  { 
327.»] 


Error  from  Superior  Court,  Richmond 
County ;  H.  C.  Hammond,  Judge. 

Action  byi  the  Cook  Brewing  Company 
against  B.  J.  Lawrence  and  others.  Judg- 
moit  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

C.  H.  &  R.  S.  Cohen,  of  Augusta,  for 
plaintiff  in  error.  Sam  L.  Olive,  of  Augusta, 
for  defendants  in  error. 

HILL,  J.  The  V.  W.  Cook  Brewing  Com- 
pany brought  suit  against  B.  J.  Lawrence 
and  Bryan  Lawrence^  as  surety,  on  a  con- 
tract by  the  terms  of  which  the  plaintiff 
agreed  that  B.  J.  Lawrence  was  to  have 
"the  exclusive  privilege  of  selling  Its 
draught  and  bottled  beers  at  wholesale  In 
said  city  of  Augusta,  Ga.,  and  agrees  to  sell 
and  deliver  to  B.  J.  Lawrence  its  beers  f.  o. 
b.  cars  at  Augusta,  Ga.,  in  car  load  lots," 
at  certain  stipulated  prices,  etc.  It  was  al- 
leged that,  In  pursuance  of  the  contract,  the 
plaintiff,  on  various  orders  sent  in  by  B.  J. 
Lawrence,  and  accepted  by  the  plaintiff  at 
Evansville,  Ind.,  did  deliver  to  a  common 
carrier  at  Evansville,  Ind.,  to  be  shipped  to 
B.  J.  Lawrence,  the  list  of  articles  (Gold- 
blume  and  Pilsener  beers)  at  the  prices  nam- 
ed therein,  a  copy  of  which  was  attached  to 
the  petition.  Demand  by  the  plaintiff  and 
refusal  to  pay  by  the  defendants  the  balance 
due  on  the  account  was  alleged.  Plaintiff 
amended  its  petition,  and  among  other 
things  alleged  that  the  contract  contemplated 
that  the  F.  W.  Cook  Brewing  Company 
would  deliver  the  beers  sold  to  B.  J.  Law- 
rence in  cars  at  Evansville,  Ind.,  witii  bills 
of  lading  issued  to  said  Lawrence,  or  the 
parties  designated  by  him  at  Augusta,  Ga., 
with  the  freight  paid  from  the  i>olnt  of  de- 
livery at  Evansville,  Ind.,  to  Augusta,  Ga.,' 
and  that  pursuant  to  this  agreement  the 
plaintiff  did  deliver  the  beers  to  the  Lonls- 
vUle  ft  NasbvUle  Railroad  Company  at 
Evansville,  Ind.,  directed  to  B.  J.  Lawrence, 
or  other  parties  designated  by  him  at  Au- 
gusta, Ga.,  and  did,  in  pursuance  of  the 
agreement,  pay  the  freight  thereon  from 
Evansville  to  Augusta. 

The  defendants  moved  to  dismig«  the  peti- 
tion, upon  the  ground  that  no  cause  of  ac- 
tion was  set  out;  the  contention  being  that 
the  sale  of  the  liquor,  upon  which  the  re- 
covery was  sought,  was  made  within  the 
state  of  Georgia,  as  shown  by  the  contract 
upon  which  the  salt  was  based.  The  co'urt 
below  held  that  the  .plaintiff  In  its  contract 
of  sale  with  the  defendant  B.  J.  Lawrence 
agreed  to  sell  and  deliver  the  beers  in  ques- 
tion at  Augusta,  Ga.,  and  that,  the  sale  of 
such  goods  being  of  itself  Illegal  under  the 
laws  of  this  state,  there  could  be  no  recov- 
ery, and  dismissed  the  petition.  To  this 
ruling  the  plaintiff  excepted. 

The  sale  or  keeping  on  hand  for  sale  of 
alcoholic,   splritnoos,   malt,   or  intoxicating 
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liqaon,  or  Intoxicating  bljtters,  or  other 
drinks  wtaldi,  If  drtmk  to  excess,  will  pro- 
duce intoxication,  Is  illegal  In  this  state. 
Penal  Code,  i  426.  There  is  no  dispute  that 
the  goods  sold,  and  for  the  price  of  which 
the  suit  is  brought  in  this  case,  come  with- 
in one  of  the  above-prohibited  classes;  and 
the  case  was  argued  on  that  theory,  the  con- 
trolling contention  being  tliat  the  court  be- 
low erred  in  construing  the  expression  "sell 
and  deliver  f.  o.  b.  at  Augusta,  Ga.,  at  the 
following  prices,"  as  an  agreement  to  sell 
and  deliver  at  Augusta,  Ga.,  instead  of  at 
Evansvllle,  Ind.,  as  the  plaintiff  in  error 
insists  was  the  agreement  We  think  the 
court  correctly  construed  the  contract  in 
this  respect.  The  language  of  the  contract 
quoted  above  Is  plain  and  unambiguous  that 
the  plaintiff  agreed  to  sell  and  deliver  to 
the  defendant  its  beers  free  on  board'  cars 
at  Augusta,  Ga.,  at  the  prices  stated  in  the 
agreement,  and  the  defendant  agreed  to 
make  settlements  and  payment  whenever 
demanded  by  the  said  brewing  company,  or 
its  representatives.  Under  this  contract,  Au- 
gusta was  the  place  of  sale.  The  sale  was 
not  complete  until  the  beers  were  delivered 
free  on  board  cars  at  Augusta.  And  though 
the  amendment  to  the  petition  alleged  that 
the  contract  contemplated  that  the  beer  was 
to  be  delivered  at  Evansvllle,  Ind.,  with  the 
freight  prepaid  there,  this  cannot  change 
the  plain  terms  of  the  contract 

This  bdng  so,  we  think  the  conditions  of 
the  contract  were  complied  with  on  the  part 
of  the  plaintiff  only  when  the  beer  was  de- 
livered at  Augusta.  But  no  recovery  can  be 
had  in  this  state  for  the  sale  of  beer  which, 
if  drunk  to  excess,  wUI  produce  intoxica- 
tion ;  and  as  there  is  no  contention  that  the 
beer  sold  will  not  produce  intoxication,  but 
it  is  only  insisted  that  the  contract  of  sale 
was  made  outside  the  state,  we  think  the 
court  did  not  err,  under  the  f&cts  of  this 
case,  in  dismissing  the  petition  on  motion, 
and  under  the  petition  and  the  contentions 
of  the  parties  there  was  nothing  to  submit 
to  the  Jury. 

Judgment  affirmed.  All  the  Justices  con- 
car. 


(142  Ga.  286) 

BTJTLER  V.  STATB. 
(Supreme  Court  of  Georgia. 


(No.  529.) 
Aug.  18,  1914.) 


(Bvttdbu*  ht  *fc«  Court.) 
L  iRsriBVOTioNB  ON  Rbabonabli  Doubt. 

In  connection  with  the  other  portions  of 
the  charge  on  the  sabject  of  reasonable  doubt, 
there  was  no  error  in  charging:  "In  this  case, 
as  in  all  criminal  cases,  the  defendant  enters 
upon  the  trial  clothed  with  the  presamptlon  of 
innocence.  This  presumption  remains  with  him 
until  the  state  demonstrates  his  guilt  to  your 
satisfaction  by  competent  testimony  to  a  moral 
and  reasonable  certainty." 

2.    SBLF-DErENBE— INSTBUCTIOWS. 

Under  the  facts  of  the  case  and  the  general 
charge,  the  use  of  the  words  "without  fault," 


in  charging  in  regard  to  self-defense  and  defense 
against  a  felonious  attack,  will  not  require  a 
new  trial. 

(a)  The  assignments  of  error  upon  the  other 
portions  of  the  excerpt  from  the  charge,  refer- 
red to  in  the  second  ground  of  the  amendment 
to  the  motion  for  new  trial,  are  not  meritorious 
for  any  reason  assigned,  or  of  such  ciiaracter 
as  to  require  elaboration. 

3.  CnnaNAL  Law    (|  782*)— iNsravonoNB— 

SUFKICIENCT    OF   EVIOENCE. 

It  is  not  error  to  instruct  the  jnry  on  the 
sufficiency  of  evidence  to  authorize  a  conviction 
in  a  criminal  case,  in  the  language  of  Pen. 
Code,  8  1013. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Sj  1847,  1849,  1851,  1852, 
1877,  1878.  1880-1882,  1906,  1907,  1909-1911, 
1960,  I960;  1967;    Dec.  Dig.  f  782.*] 

4.  Homicide  (§  309*)— Ikstboctions— Maucb 
— Manslauouixb. 

An  instruction  that,  before  the  homicide 
will  be  reduced  to  manslaughter,  there  must  be 
an  absence  of  malice,  either  expressed  or  im- 
plied, is  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §S  049,  650,  652-655;  Dec.  Dig.  t 
309.»] 

5.  Cbiminai.  Law  (|  338*)— Evidbncb— Rki;b- 

VANCT. 

Evidence  that  the  county  commissioners  de- 
clined to  pay  a  justice  of  the  peace  for  holding 
an  inquest  over  the  deceased  was  irrelevant, 
and  was  properly  rejected. 

[Eli.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  752,  753,  755,  756,  787,  788, 
801,  855;   Dec.  Dig.  S  338.*] 

6.  Cbikinax,  Law  (|S  419,  420,  448*)— Hou- 
OIDB  (t  174*)— Evidence  of  CJustom- Heab- 

BAY— EXPREBBION  OF  OPINION. 

The  state  produced  a  witness  who  testified 
that  a  few  minutes  before  the  homicide  he  left 
the  accused  and  the  deceased  alone  at  the  store 
of  the  latter,  engaged  in  a  friendly  conversation, 
the  deceased  sitting  in  a  chair,  and  that,  imme- 
diately upon  hearing  shots,  be  returned  to  the 
store  and  found  the  body  of  the  deceased  on 
the  floor,  and  his  hat  restmg  partly  on  the  floor 
and  partly  turned  up  against  the  chair,  and  his 
pipe  on  the  floor,  and  fresh  tobacco  "poured 
out"  and  a  match  between  his  fingers.  It  was 
not  error  to  permit  the  witness  to  further  tes- 
tify that  the  deceased  "generally  laid  his  hat 
aside  when  he  sat  down  for  a  conversation,  and 
lit  his  pipe  to  smoke;  he  generally  laid  liis 
bat  down  where  I  saw  it  that  night"— over 
the  objections:  (a)  That  it  was  not  proper  to 
prove  the  position  of  his  hat  on  that  occasion 
by  his  custom ;  (b)  that  the  testimony  expressed 
a  mere  opinion  of  the  witness,  and  was  mere 
hearsay. 

[Ei.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  {{  973-983,  1035-1039,  1041- 
1043,  1045,  1048-1051 ;  Dec.  Dig.  ||  419,  420, 
448;*  Homicide,  Cent  Dig.  SI  359^71;  Dec. 
Dig.  {  174.*] 

7.  CotLoquT  Between  Court  and  Counsel. 

The  seventh  ground  for  the  amended  motion 
for  new  trial  and  the  last  ground,  which  is  re- 
ferred to  as  the  supplemental  ground,  relate  to 
a  colloquy  between  the  court  and  counsel  for 
the  defendant  and  to  the  competency  of  a  juror. 
As  a  new  trial  will  be  grantea  on  other  grounds, 
and  the  same  question^  are  not  likely  to  arise 
on  a  subsequent  trial,  it  is  not  necessary  to 
make  any  rulings  upon  assignments  of  error 
based  on  these  grounds. 

8.  HoMiciDS  (S  167*)— Evidence— Thbeats. 

Under  the  circumstances  of  this  case,  it 
was  not  erroneous  to  allow  a  witness  to  testify- 
that  be  heard  the  defendant,  two  or  three  boors 
before  the  homicide,  while  in  conversation  with 
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a  tUid  penon.  say,  "I  could  kill  him,"  although 
the  witness  did  not  liear  any  names  called. 
Warrick  t.  Stete,  125  Ga.  133,  63  S.  B.  1027; 
Hizon  v.  SUte,  130  6a.  479  (3),  483,  61  S. 
B.  14. 

rSM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  $>  332-340 ;    Dec  Dig.  |  167.*1 

9.  CitliaNAI.  liAW   (I   4^*)— BVIDBROB— PhO- 
TOOBAPH. 

A  photograph  of  the  scene  of  the  homicide, 
in  which  a  person  was  made  to  represent  the 
I>08ition  of  the  deceased,  as  found  immediately 
after  he  was  shot,  was  admitted  in  connection 
with  the  testimony  which  tended  to  show  that 
the  body  of  the  deceased  was  found  in  the  po- 
sition of  the  person  as  represented  in  the  photo- 
graph, as  illustrative  of  the  surroundings  at 
the  time  of  the  homicide.  It  was  not  error  to 
admit  this  evidence  over  the  objections:  (a) 
That  the  photograph  did  not  show  the  correct 
position  of  the  dead  man  because  there  were 
no  eyewitnesses:  "(b)  that  the  ruling  of  the 
court  expressed  an  opinion  aa  to  the  evidence  in 
the  case." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  893 ;   Dec.  Dig.  §  438.*] 

10.  WiTNEesBs  (S  405*)— Statement  of  Ao- 
cuBED — Evidence  to  Contradict. 

The  testimony  of  the  witness  for  the  state, 
as  referred  to  in  vie  tenth  ground  of  the  amend- 
ed motion,  tended  to  contradict  the  statement  of 
the  accused,  and  was  properly  admitted. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S|  1273,  1275;    Dec  Dig.  i  405.*] 

11.  Cbiminal  Law  (J  919*)— New  Tbiai/— Rb- 

HABKB    or   COtTNSBL. 

Improper  remarks  of  counsel  in  his  address 
to  the  jury  in  this  case,  to  which  appropriate 
objections  were  promptly  urged,  but  which  were 
allowed  to  go  unrebuked  and  with  the  apparent 
sanction  and  approval  of  the  court,  require  the 
grant  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  g{  2197-2201;  Dec  Dig.  f 
919.*1 

Fish,  C.  J.,  and  Lumpkin,  J.,  dissenting. 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  K.  J.  Hawkins,  Judge. 

S.  D.  Butler  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Jno.  R.  Cooper,  of  Macon,  and  H.  P.  How- 
ard, of  Dublin,  for  plaintifr  In  error.  J.  S. 
Adams,  of  Dublin,  B.  L.  Stephens,  SoL  Oen., 
of  Wrlghtaville,  and  Warren  Grlce,  Atty. 
Gen.,  for  the  State. 

ATKINSON,  J.  [1-10]  1-10.  The  rulings 
announced  In  hcadnotes  1  to  10,  Inclusive^  do 
not  require  further  reference. 

[11]  11.  While  addressing  the  jury,  coun- 
sel for  tbe  state  used  the  following  language: 

"Gentlemen  of  the  jury,  the  defendant  has 
not  put  his  character  in  issue  In  this  case,  and 
for  that  reason  we  cannot  attack  it;  we  can 
discuss  his  drunkenness.  The  rule  of  law  is 
that,  when  the  defendant  puts  his  character 
in  issue,  then  the  state  can  rebut  it ;  but,  when 
the  defendant  does  not  put  his  character  in 
issue,  the  state  cannot  introduce  testimony 
showmg  up  bis  character." 

Be  we  are  estopped  in  this  case  from  say- 
ing anything  about  his  character. 

The  defendant's  counsel  immediately  mov- 
ed for  a  mistrial  on  the  ground  that  the 
defendant  did  not  pnt  bis  character  In  Issue, 


and  therefore  counsel  for  the  state  ^d  no 
right  to  discuss  It  one  way  or  the  other. 
The  court  overruled  the  motion  to  declare  a 
mistrial,  and  failed  either  to  rebuke  tbe  at- 
torney or  censure  him  for  the  argument 
Exertion  was  duly  taken  to  this  action  of 
the  court  A  defendant  charged  with  murder 
has  the  right  to  put  his  character  In  Issue, 
and,  when  put  In  Issue  by  blm.  It  is  to  be 
regarded  as  a  substantive  fact  If  tbe  de- 
fendant does  not  see  proper  to  avail  himself 
of  this  privilege  which  the  law  affords  him, 
the  state  cannot  introduce  evidence  relating 
to  his  general  character.  It  is  highly  improp- 
er for  counsel  to  discuss  the  general  char- 
acter of  the  accused  when  such  character  has 
not  been  put  in  issua  Bennett  v.  State,  8S 
Ga.  401,  12  S.  E.  806,  12  L.  R.  A.  449,  22 
Am.  St  Rep.  465.  The  argument  of  counsel 
concedes  this  to  be  the  law,  but  its  effect 
was  nevertheless  to  discuss  the  general  char- 
acter of  the  accused.  The  Inference  to  be 
drawn  from  the  remarks  of  counsel  was  that, 
bad  not  the  state  been  prevented  by  law 
from  introducing  testimony  relating  to  the 
general  character  of  the  accused,  the  state 
could  have  introduced  evidence  to  show  that 
such  character  was  bad.  This  was  calculated 
to  prejudice  the  minds  of  the  jury  against 
the  accused  to  the  same  extent  as  if  counsel 
had  expressly  declared  that  the  character 
of  the  accused  was  bad,  and  that  the  state 
could  have  produced  evidence  to  that  effect. 
Upon  objection  being  made,  the  court  did  not 
rebuke  counsel  or  adopt  other  means  to  pre- 
vent the  improper  effect  upon  the  minds  of 
the  jury,  but  i)ermitted  the  argument  to  go 
to  the  jury  with  tbe  apparent  approval  and 
sanction  of  the  court  To  do  so  was  error 
requiring  the  grant  of  a  new  triaL 

Judgment  reversed.  All  the>  Justices  con- 
cur, except  FISH,  C.  J.,  and  LUMPKIN,  J., 
dissenting. 

LUMPKIN,  J.  I  cannot  concur  in.  the  re- 
versal of  the  case,  based  on  the  refusal  ot 
the  trial  judge  to  grant  a  mistrial  because 
of  remarks  of  counsel  for  the  state  during 
his  argument  to  the  jury,  and  the  failurs 
to  rebuke  counsel  for  making  the  remarks. 
We  do  not  differ  about  the  general  rule  of 
law,  but  in  regard  to  its  application  to  this 
case.  Undoubtedly  the  state  cannot  Introduce 
evidence  as  to  the  general  character  of  the 
accused,  unless  he  first  puts  his  character 
in  issue.  There  Is  also  no  doubt  that  it  is 
improper  for  the  state's  attorney  to  argue  to 
the  jury  that  the  general  character  of  the 
accused  is  bad,  if  there  is  no  evidence  in 
respect  to  it,  or  that  It  would  be  highly  rep- 
rehensible for  a  member  of  the  honorable 
profession  of  the  law  to  endeavor,  by  Indirect 
and  unfair  means,  to  get  before  the  jury 
that  which  he  cannot  directly  and  legitimate- 
ly lay  before  them.  These  rules  are  beyond 
dispute.  But  do  they  apply  to  this  case  so 
as  to  require  a  reversal? 
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ntere  was  no  eyewitness  to  the  homicide. 
It  occarred  at  night  in  the  store  of  the  de- 
ceased. Persons  near  by  heard  the  shots 
and  went  to  the  place.  The  accused  relied 
on  his  unsworn  statement,  claiming  that  the 
deceased  attacked  him  with  a  pistol,  and  he 
fired  during  a  scuffle.  He  admitted  having 
bad  a  fight  with  the  deceased  about  two 
years  before  the  homicide,  when  he  said  that 
both  were  drunlc.  He  further  stated  that 
some  time  later  the  deceased  became  angry 
with  him  because  of  his  action  when  the 
deceased  was  disorderly,  and  when  the  ac- 
cused had  been  deputized  to  assist  the  town 
marshal  He  claimed,  however  that  be 
thought  both  difficulties  had  been  adjusted; 
but  that  the  deceased  was  drinking  on  the 
night  of  the  homicide,  and  again  brought  up 
the  last  trouble.  He  admitted  that  be  took 
a  small  drink  with  the  deceased  that  night, 
but  stated  that  he  refused  another,  saying 
that  be  had  quit  drinking,  and  had  not  drunk 
any  since  the  previous  July.  The  state  in- 
troduced evidence  in  rebuttal  of  a  number  of 
the  assertions  made  by  the  accused,  and 
tending  to  show  that  he  had  been  under 
the  influence  of  llauor  since  July,  and  bad 
been  drinking  on  the  day  of  the  homicide. 
There  was  also  evidence  of  a  statement  by 
him,  two  or  three  hours  before  the  homicide, 
that  be  could  kill  "him,"  without  naming  any 
person.  Under  such  facts,  counsel  for  the 
state  could  not  argue  the  general  character 
of  the  accused,  but  he  could  discuss  the  evi- 
dence in  regard  to  the  drinking  by  the  ac- 
cused and  draw  legitimate  inferences  there- 
from. This  was  the  law,  and  counsel  for 
the  state  in  effect  so  told  the  Jury.  Under 
these  facts,  I  am  unable  to  see  that  his  doing 
so  demanded  a  mistrial.  Perhaps  bis  ex- 
pression that,  "when  the  accused  does  not 
put  his  character  in  evidence,"  the  state 
cannot  Introduce  testimony  showing  up  his 
character  may  not  have  been  an  apt  mode 
of  expression,  but  it  neither  furnished  cause 
for  a  mistrial  nor  required  a  rebuke;  nor 
can  I  agree  that  it  showed  an  effort  improi>- 
erly  to  place  before  the  Jury  facts  not  shown 
by  the  evidence. 

I  am  authorized  by  Chief  Justice  FISH  to 
state  that  be  concurs  in  the  foregoing  dissent 

(142  Qa.  281)  " 

WILLIAMS  T.  MAYOR  AND  COUNCIL  OT 
WASHINGTON.     (No,  628.) 

(Supreme  Court  of  Georgia.     Aug.  18,  1914.) 

(Syllaiui  by  the  Court.) 

1.  MUNICIPAI.  CORPOBATIONS  ({§  797,  798*)— 
STBEEtS  —  INJUBT  TO  PEDESTBIAN  —  EVI- 
DENCE. 

In  the  absence  of  any  statutory  require- 
ment, a  municipal  corpoi'ation  is  not  under  any 
obligation  to  light  its  streets  with  lamps,  and 
from  the  exercise  of  its  discretion  in  rpgard  to 
whether  it  will  do  so  or  not  no  liability  will 
arise.  But  if  a  municipality  obstructs  a  street 
or  allows  it  to  remain  obstructed,  or  out  of  re- 


pair, or  in  a  dangerons  condition,  the  fact  of 
the  absence  of  lights  or  safeguards  of  any  char* 
acter  at  tlie  place  or  that  a  street  light  es- 
tablished at  that  point  has  been  allowed  to  re- 
main unlit  for  a  number  of  nights  before  an  inju- 
ry occurs  to  a  pedestrian  may  be  consideied, 
along  with  the  other  evidence,  in  determining 
whether  there  la  negligence  in  failing  to  keep 
the  street  in  a  reasonably  safe  coadition  for  pas- 
sage. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  II  1656,  1657,  1658; 
Dec.  Dig.  §i  797,  798.*] 

2.  Municipal  Cobfobations  (|  821*)  — 
Stbeets— Inxubt  to  Pedestbiah— ScBias- 
BioN  OF  Issues. 

There  was  no  evidence  authorizing  the  sub- 
mission to  the  jury  of  the  question  of  whether 
the  injury  to  the  plaintiff  was  caused  by  a  fall 
"from  the  property"  of  an  owner  of  adjacent 
land,  rather  than  by  a  fall  from  the  sidewalk 
into  the  street,  which  had  been  lowered  eight  or 
ten  feet  below  the  sidewalk  at  that  point. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1745-1757;  Dec. 
Dig.  S  821.  •] 

Error  from  Superior  (Jourt,  Wilkes  Coun- 
ty;  B.  F.  Walker,  Judge. 

Action  by  WUliam  Williams  against  tbe 
Mayor  and  Council  of  Washington.  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.    Beversed. 

Colley  &  Colley,  of  Wasbington,  Ga.,  for 
plaintiff  In  error.  Howard  &  Slaton,  of 
Washington,  Ga.,  for  defendants  la  error. 

LUMPKIN,  3.  [1]  Tbe  .plaintiff  sought 
to  recover  damages  on  account  of  a  per- 
gonal injury  alleged  to  have  resulted  from 
stepping  at  night  from  a  sidewalk  into  a 
depression  caused  by  tbe  lowering  of  the 
grade  of  the  street  by  a  city  a  considerable 
time  before  the  Injury  but  of  which  he  was 
not  aware.  It  was  alleged  that  tbe  dif- 
ference in  level  between  the  sidewalk  and 
the  street  proper  was  about  eight  feet,  which 
was  very  dangerous,  especially  in  the  al>- 
sence  of  a  light  at  night;  that  there  bad 
been  no  light  there  for  more  than  three 
weeks;  that  this  had  been  brought  to  the 
attention  of  tbe  city,  which  had  promised  to 
have  a  light  put  there ;  and  that  the  defend- 
ant was  negligent  in  failing  to  provide  a  rail- 
ing or  obstruction  tq  protect  persons  travel- 
ing along  the  sidewalk.  There  was  a  ver- 
dict for  tbe  defendant  The  plaintiff  moved 
for  a  new  trial,  which  was  refused,  and  he 
excepted. 

1.  There  is  no  common-law  duty  resting 
on  a  municipal  corporation  to  light  its 
streets;  and,  in  the  absence  of  any  such 
duty  imposed  upon  it  by  statute,  it  is  not 
liable  merely  for  not  Installing  lights  upon 
its  streets,  or  upon  a  particular  street  even 
though  It  may  have  power  to  do  so.  Such 
a  power  is  treated  as  a  discretionary  power, 
and  the  municipality  is  not  held  to  commit 
a  breach  of  duty  because  of  the  manner  in 
which  such  discretion  is  exercised,  or  for 
the  failure  to  exercise  the  power.  If  the 
city  undertakes  to  light  a  street.  It  may  be 
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liable  for  negligence  in  the  manner  in  wblcb 
the  work  Is  done — as  for  carelessness  in  tbe 
manner  of  erecting  lamp  posts,  so  tbat  one 
falls  on  a  passer,  or  In  so  negligently  laying 
a  pipe  or  wire  that  a  passer  is  caused  to 
fall  or  be  Injured,  or  the  likfc  iSnch  things 
do  not  fall  within  the  exercise  of  discre- 
tion in  determining  whether  a  street  shall 
be  lighted,  bnt  are  ministerial  acts  In  con- 
nection with  carrying  out  the  decision.  It 
would  seem  that  the  discretion  to  install  a 
system  of  lighting  would  include  a  discre- 
tion to  discontinue  it. 

If  a  municipality  has  once  undertaken  to 
light  its  streets  or  a  particular  street,  the 
decdsloss  are  not  In  entire  harmony  as  to 
whether  It  is  liable  for  a  failure  to  do  so  at 
a  particular  time,  or  for  negligence  In  fur- 
nishing an  Insufficient  light,  or  for  failure 
to  light  a  street  In  the  usual  manner.  With- 
out undertaking  to  discuss  the  different 
cases  and  the  facts  Inyolved  in  them,  It  will 
be  found  in  some  Instances  that  the  conflict 
may  be  rerondled  by  means  of  another 
rule  which  imposes  on  a  municipality  the 
duty  of  exercising  ordinary  diligence  to 
keep  its  streets  in  reasonably  safe  condition 
for  passage  in  the  ordinary  methods,  and 
also  the  duty,  if  it  creates  an  obstruction 
or  unsafe  condition  in  a  street,  or  permits 
such  a  condition  to  exist  after  notice,  to  use 
proper  precaution  to  prevent  injury  to  pass- 
ers. Accordingly,  the  better  rule  would  seem 
to  be  that,  if  the  city  performs  Its  duty  with 
reference  to  keeping  Its  streets  In  reasona- 
bly safe  condition,  the  mere  absence  of  an 
ordinary  street  light  at  a  given  point  will 
not  constitute  such  negligence  as  to  render 
the  dty  liable.  But  if  the  question  is  wheth- 
er a  city  has  performed  its  duty  In  regard 
to  keeping  a  street  in  a  reasonably  safe 
condition,  or  whether  It  luCa  been  negligent 
in  that  regard,  and  In  reei)ect  to  falling  to 
erect  proper  safeguards  or  to  placelng  prop- 
er lights  at  a  dangerous  place  where  an  in- 
Jury  occurs,  the  character  of  the  light  at 
that  point,  or  its  absence,  may  be  shown  as  a 
circumstance  bearing  on  the  question  of 
negligence. 

In  Gasklns  v.  City  of  Atlanta,  Td  Ua.  74tf, 
a  person  undertook  to  cross  a  street  in  the 
dark  when  the  lamps  had  not  been  lighted, 
and  was  nm  over  by  a  horse  hitched  to  a 
wagon  and  going  down  the  street  without 
a  driver,  and  was  injured.  The  action  was 
dismissed  on  demurrer,  and  this  Judgment 
was  affirmed.  Two  points  were  ruled: 
First,  that  for  discretionary  acts  a  city  is 
not  liable;  and,  second,  that,  even  if  the 
city  was  at  fault  in  not  having  its  gas 
lamps  lighted,  this  was  not  the  proximate 
cause  of  the  Injury.  There  was  no  conten- 
tion that  the  street  was  in  a  defective  or 
dangerous  condition,  or  that  any  liability 
on  the  part  of  the  dty  arose  otherwise  than 
from  the  fact  that  It  had  established  street 
lights,  which  were  not  lit  at  the  time  of  the 
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injury.    In  City  of  Columbus  v.  Sims,  94  Ga. 
483,  20  S.  B.  332,  It  was  declared  that: 

"A  dty  which  la  under  no  statutory  obliga- 
tion to  hght  its  streets  is  not,  as  matter  of  law, 
bound,  when  lighting  tliem  voluntarily,  to  do  it 
in  such  a  manner  as  to  enable  persons  using 
them  to  see  any  obstruction  that  the  dty  may 
have  placed  in  the  street,  irrespective  of  wheth- 
er the  obstruction,  such  as  a  water  plug,  was 
a  reasonable  and  proper  one  or  not" 

The  trial  Jury  had  charged  the  Jury  that: 
"The  city  having  undertaken  to  light  its 
streets,  it  was  their  duty,  after  they  undertook 
to  light  that  street,  to  have  lighted  the  street 
in  such  a  manner  so  parties  could  see  any  ob- 
struction In  the  street" 

No  opinion  was  written,  and  the  headnote 
above  quoted  contained  the  entire  decision 
of  the  court  The  careful  statement  that  in 
such  a  case  the  dty  was  not,  "as  matter  oi 
law,  bound  when  lighting  them  voluntarily" 
to  do  so  in  a  particular  manner,  contains  a 
strong  implication  that  under  such  circum- 
stances the  character  of  the  lighting  at  a 
particular  place  could  be  proved  as  a  fact 
for  consideration  in  determining  the  ques- 
tion of  negligence  on  the  part  of  the  dty. 

In  several  of  the  cases  in  other  Jurisdic- 
tions in  which  it  was  held  that,  after  a  city 
had  voluntarily  undertaken  to  light  its ' 
streets,  a  failure  to  do  so  might  furnish  a 
ground  of  liability,  it  will  be  found  that 
the  facts  involved  also  some  defect,  obstruc- 
tion, or  excavation  in  the  street  In  White 
V.  City  of  New  Bern,  146  N.  C.  447,  59  S.  B. 
992,  18  L.  B.  A.  (N.  S.)  1166,  note  125  Am. 
St  Bep.  476,  Hoke,  J.,  said: 

"In  the  absence  of  a  statutory  requirement,  a 
dty  is  under  no  legal  obligation  to  light  Its 
streets,  and  such  obligation  does  not  arise  or 
exist  from  the  fact  that  the  city  has  been  given 
the  power  to  light  them.  And  where  a  city  or 
town  has  nndertaken  the  duty,  the  pladng  and 
character  of  the  lights  must  be  allowed  to  rest 
very  largely  in  the  discretion  of  the  authorities. 
♦  •  •  Undoubtedly,  temporary  obstructions 
and  hindrances  on  a  highway,  or  permanent 
conditions,  may  be  such  that  an  absence  of 
lights  at  the  particular  localitv  would  import 
negligence,  and  to  this  principle  possibly  may 
be  referred  the  decision  in  Chicago  v.  Powers, 
42  111.  169,  89  Am.  Dec.  418.  Bnt  when  the 
streets  of  a  municipality  are  otherwise  reason- 
ably safe,  the  weight  of  authority  and  the  bet- 
ter reason  are  to  the  effect  that  neither  the 
absence  of  lights  nor  defective  lights  is  in  it- 
self negligence,  but  is  only  evidence  on  the  prin- 
cipal question,  whether,  at  the  time  and  place 
where  an  injury  occurred,  the  streets  were  in 
a  reasonably  safe  condition." 

See,  also,  4  DHL  Mun.  Corp.  (6tb  Ed.)  i 
1701;  3  Abbott  on  Mun.  Corp.  {  1002;  2 
Elliott  on  Roads  &  Streets  (3d  Ed.)  {  802. 

In  the  case  at  bar  the  plaintiff  alleged,  and 
introduced  evidence  tending  to  prove,  that 
the  dty  left  a  deep  cut  in  its  street  so 
that  the  roadway  at  that  point  was  eight 
feet  below  the  sidewalk,  making  a  dangerous 
declivity ;  that  there  were  no  safeguards  and 
no  lights  at  that  place;  that  street  lights 
had  been  there,  but  had  not  been  lit  for  three 
or  four  weeks;  and  that  the  plaintiff  was 
injured  by  stepping  from  the  sidewalk  Ip 
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the  dark.  Under  these  facts,  it  limited  the 
scope  of  the  eridence  too  much  to  charge 
that  the  city  was  not  required  to  keep  the 
place  lighted,  and  that  the  court  only  l«t  In 
evidence  as  to  the  lights  for  the  purpose  of 
showing  whether  or  not  the  plalntitF  could 
hare  seen  or  known  the  danger  over  which 
t)e  was  passing. 

[2]  2.  The  evidence  was  to  the  effect  that 
the  plaintiff  was  a  visitor  at  a  house  In  front 
of  which  the  cut  in  the  road  existed,  though 
he  did  not  know  of  It;  and  that  he  went 
from  the  yard  of  his  host,  started  to  cross 
the  street,  and  fell  from  the  sidewalk  at  a 
point  about  10  or  15  feet  from  the  gate.  The 
lot  was  elevated  above  the  sidewalk  about 
2%  or  3  feet,  and  the  owner  had  constructed 
steiw  from  his  lot  to  the  sidewalk  and  from 
the  sidewalk  to  the  street  The  Injured  per- 
son testified  that  he  saw  "those  steps"  in 
front  of  the  house  the  next  day,  but  did  not 
go  down  them.  It  is  not  quite  clear  whether 
he  had  reference  to  the  steps  from  the  lot 
to  the  sidewalk,  or  those  from  the  sidewalk 
to  the  street ;  but  he  testified  that  he  walked 
out  onto  the  sidewalk  and  fell  by  stepping 
into  the  street  The  court  charged  and  re- 
peated that,  before  the  plaintiff  could  r^ 
cover,  the  Jury  must  believe  that  he  was  in- 
jured in  the  manner  alleged  in  his  petition; 
and  that  if  his  injury  was  caused  "by  a  fall 
from  the  property  of  the  owner  of  the  lot 
he  could  not  recover.  The  brief  of  counsel 
for  the  defendant  in  error  urged  that  the 
injury  resulted  from  the  negligence  of  the 
lot  owner;  but  we  And  no  basis  In  the  evi- 
dence for  ttiat  contention.  Nor  do  we  find 
sofflcient  evidence  to  authorize  the  charge 
of  the  court  submitting  to  the  Jury  whether 
the  injury  was  caused  by  a  fall  "from  the 
property"  of  the  adjacent  property  owner, 
instead  of  from  the  sidewalk  into  the 
street 

In  OTermllng  a  demurrer  in  the  presence 
of  the  Jury  it  was  not  a  practice  to  be  com- 
mended for  the  Judge  to  say  it  was  a  very 
doubtful  case,  but  he  would  let  it  go  to  the 
Jury.  But  whether  or  not  this  would  re- 
quire a  new  trial.  It  is  not  likely  to  occur  on 
a  second  trial  granted  on  other  grounds. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(142  Oa.  264) 

MACON  AUTO  CO.  v.  HEARD. 
HEARD  V,  MACON  AUTO  CO.      (No.  620.) 
(Supreme  Court  of  Georgia.    Aug.  18,  1914.) 

(Syllabus  &v  the  Court.) 

1.  AssiONiagNTS    (S   19*)— Option   to   But- 
Right  TO   ASSIQN. 

Taking  the  evidence  introduced  in  behalf 
of  the  plaintiffs  as  a  whole,  there  was  no  error 
in  granting  a  nonsnit 

(a)  If  the  suit  involves  a  contention  that  a 
certain  contract  between  an  individual  purchas- 
er and  a  vendor  was  transferred  to  a  firm,  a 
contract  right  to  purchase  designated  property 
within  a  given  time,  at  a  stipulated  price,  upon 


the  credit  of  the  person  owning  such  right,  is 
not  assignable.  Sims  v.  Gordele  Ice  Ca,  119 
Ga.  597.  46  S.  B.  841. 

(b)  Considered  as  an  effort  to  establish  a 
fiduciary  relationship  between  the  ptlaistiffs  and 
the  principal  defendant,  and  to  bring  the  case 
within  the  rule  that  a  fiduciary  cannot  make  a 
personal  profit  at  the  expense  of  a  trust  estate 
or  an  agent  at  the  expense  of  bis  principal,  or 
as  seeking  to  establish  a  resulting  tmst  the 
evidence  introduced  by  the  plaintiffs  failed  to 
sustain  such  contention.  On  the  contraiy,  it 
showed  that  the  plaintiffs,  or  some  of  them,  who 
were  partners  at  the  time  of  the  transaction, 
entered  into  a  contract  with  the  principal  de- 
fendant of  a  character  irreconcilable  with  the 
theory  that  the  original  contract  by  such  de- 
fendant to  purchase  gasoline  from  a  third  part; 
became  in  equity  a  contract  on  behalf  of  the 
firm.  Moreover,  it  showed  that  the  firm  did  not 
seek  to  carry  out  all  of  the  terms  of  snch  con- 
tract but  claimed  the  right  to  do  so  only  so  far 
as  it  was  desirable  for  them.  In  other  respects, 
also,  the  evidence  for  the  plaintiffs  was  too  loose, 
vague,  and  uncertain  to  make  out  a  case. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  {{  28-31;    Dec  Dig.  {  19.»] 

2.  Appbai.  and  Bbbob   (I  843*)— Gboss-Biix 

or  EXCBFTI0N9— DiBMISSAI.. 

Inasmuch  as  a  nonsuit  was  granted,  and 
that  judgment  is  affirmed,  thus  finally  putting 
out  of  court  the  case  brought,  it  is  unnecessary 
to  decide  whether  or  not  a  demurrer  to  the  pe- 
tition was  properly  overruled.  Accordingly  the 
cross-bill  of  exceptions  is  dismissed,  with  direc- 
tion that  such  dismissal  shall  not  adjudicate 
the  merits  of  the  demurrer.  Civil  Code  1910, 
I  6139. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3331-3341;  Dec.  Dig:  { 
843.*] 

E^ror  from  Superior  Court  Bibb  County: 
H.  A.  Mathews,  Judge. 

Action  by  the  Mac<»i  Auto  Company  against 
A.  J.  Heard.  Nonsuit  granted,  plaintiff 
brings  error,  and  defendant  files  cross-bill  of 
exceptions.  Affirmed  on  main  bill,  and  cross- 
bill dismissed,  with  directions. 

Oliver  C.  Hancock  and  Walter  De  Fore, 
both  of  Macon,  for  plaintiff  In  error.  R.  I). 
Feagin  and  J.  F.  Urguhart  both  of  Macon, 
for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed  on  main 
bill  of  exceptions.  Cross-bill  of  exception^ 
dismissed,  with  direction.  All  the  Justices 
concur. 


(142  a*.  2S5) 
MERCHANTS'   NAT.    BANK   OF   INDIAN- 
APOLIS, IND.,  V.  PARKER.    (No.  521.) 
(Supreme  Court  of  Georgia.     Aug.  18,  1914.) 

(Syllalnu  by  the  Court.) 

L  Banks  and  Banking  (i  183*)— Pboceeds 
OF  Dbaft  Attached  to  Bill  of  Lading — 
Sale  of— Rights  of  Pabties. 

Where  a  motor  vehicle  company  of  Indi- 
anapolis, Ind.,  drew  a  draft  on  a  person  in  Ma- 
con, Ga.,  attached  thereto  a  bill  of  lading  for 
an  automobile  shipped  between  those  points,  and 
discounted  the  draft  with  a  bank  at  the  initial 
point  which  bank  became  the  purchaser  of  the 
draft  and  did  not  take  it  merely  for  collection, 
after  its  collection  by  the  bank  at  Macon,  to 
which  it  had  been  forwarded,  the  proceeds  be- 
longed to  the  bank  at  Indianapolis  and  were  not 
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subject  to  an  attacliment  taken  ont  1>7  the 
drawee  of  the  draft  apinst  the  motor  vehicle 
company.  Fourth  National  Bank  v.  Mayer,  89 
Ga.  108,  14  S.  B.  891 ;  National  Bank  t.  Ev- 
erett, 136  Ga.  872,  71  S.  E.  660,  and  cases 
cited. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  701,  703-705 ;  Dec.  Dig. 
S  183.«] 

2.  Gabnibhmknt  (i  171*)— Pbopkbty  Subjxot 
— Proof. 

While  the  plaintiff  introdnced  testimony 
tending  to  show  that  on  the  face  of  the  papers 
the  draft  was  drawn  in  the  usual  form  which 
would  be  employed  if  deposited  by  the  drawer 
for  collection,  and  while  a  witness  for  the  plain- 
tiff testified  that,  in  the  absence  of  an  agree- 
ment, he  would  consider  it  a  draft  for  collection, 
but  also  stated  that  it  would  be  drawn  in  the 
same  way  whether  it  was  deposited  for  collec- 
tion or  discount,  and  that  he  could  not  tell  from 
looking  at  the  draft  whether  it  had  been  sold 
to  the  bank  where  it  was  deposited  or  simply 
deposited  for  collection,  but  this  would  depend 
upon  the  agreement,  such  eridence  did  not  con- 
flict with  positive  testimony  that  the  j>articnlar 
draft  had  been  sold  to  the  bank  in  which  it  was 
deposited  and  had  been  sold  at  a  discount,  and 
that  the  amount,  less  the  discount,  had  been  de- 
posited to  the  credit  of  the  drawer,  sd  that  the 
draft  and  bill  of  lading  became  the  property  of 
the  bank.  Under  such  uncontradicteid  evidence, 
a  yerdict  finding  that  the  proceeds  of  the  draft 
when  collected  belonged  to  the  drawer  was  not 
authorized. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  {  812;  Dec.  Dig.  J  171.*] 

3.  Submission  of  Issues— Eviderck. 

There  was  nothing  in  the  evidence  to  an- 
thorize  a  submission  to  the  jury  of  the  question 
of  bona  fides  or  mala  fides  on  the  part  of  the 
bank  making  the  discount. 

Error  from  Superior  Conrt,  Bibb  County; 
H.  A.  Matbews,  Judge. 

Action  by  T.  C.  Parker  against  the  Mer- 
chants' National  Bank  of  Indianapolis,  Ind. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Hardeman,  Jones,  Park  ft  Johnston,  of 
Macon,  for  plalntia  in  error.  J.  B.  Hall,  of 
Macon,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 

(142  a*.  275)  ==- 

IX)UlSVIMiH  ft  N.   R.  CO.  et  aL  v.  CTTI/- 

PEPPER.     (No.  526.) 
(Supreme  Court  of  Georgia.     Aug.  18,  1914.) 

(Byllatua  by  the  Court.) 

1.  Deniai.  of  Continitarce. 

There  was  no  abuse  of  discretion  in  ove^ 
ruling  the  motion  for  a  continuance. 

2.  Appbal  and  Ebbob  (S  1064*)— Habuxkbs 

EBBOB— I  NSTBUCnONS. 

Where  the  plaintiff  alleged  in  his  petition 
that  he  was  a  flagman  on  a  freight  train  of  a 
railroad  company,  and  that  he  was  injured  while 
engaged  in  the  discharge  of  bis  duties  as  such, 
and  the  evidence  of  the  witnesses,  including  the 
plaintiff,  showed  without  conflict  that  he  was  a 
flagman,  but  there  was  conflict  as  to  whether 
his  duties  as  such  required  him  to  assist  in  un- 
coupling a  train  under  directiou  of  the  conduc- 
tor, and  whether  such  direction  was  giveu,  or 
whether  he  voluntarily  undertook  to  perform 
this  service  in  violation  of  his  duties  as  a  flag- 


man, the  fact  that  the  presiding  judge  in  his 
charge  inadvertently  stated  to  the  jury  that  the 
plaintiff  contended  that  he  was  employed  in  the 
capacity  "of  what  is  known  as  a  brakeman"  (in- 
stead of  using  tile  word  "flagman"),  and  that 
he  was  engaged  in  work  as  such,  will  not  re- 
quire the  grant  of  a  new  trial ;  it  appearing 
from  the  pleadings,  evidence,  and  charge  as  a 
whole  that  the  jury  could  not  have  been  misled 
by  this  erroneous  use  of  a  word  so  as  to  cause 
injury  to  the  defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4219,  4221^224;  Dec. 
Dig.  I  1064.  •] 

5.  Mastkb  and  Sebvant  ($  291*)— Injuby  to 
Flaguan  — Instructions  — Conpoemity  to 
Pu:adino  and  Evidence. 

The  statement  in  the  charge  of  the  court 
that  the  plaintiff  "contends  that  under  the  di- 
rection and  order  of  the  conductor,  who  he 
contends  was  a  superior  officer  to  him  in  charge 
of  the  train,  and  whose  order  he  would  be  re- 
quired to  obey  under  the  rules  of  the  railroad 
companies,  that  the  conductor  ordered  him  to 
go  between  and  uncouple  certain  cars,"  was  not 
so  unauthorized  by  the  pleadings  and  evidence 
as  to  cause  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1133,  1134,  1136-1146; 
Dec.  Dig.  I  291.*] 

4.  MaSTEB   and    8GBVANT    ({   291*)— Injubibs 

to    Flagman- Instbuctions— Confobmitt 

to  Pleading  and  Evidence. 

A  petition  seeking  to  recover  damages  for 
a  personal  injury  caused  by  a  railroad  train 
alleged  that  the  injured  person  was  earning  as 
a  flagman  $1,000  per  annum,  had  an  expectan- 
cy of  life  of  53.6  years,  was  in  line  of  promo- 
tion, and  was  strong,  vigorous,  and  capable  of 
rendering  valuable  service,  but  that  as  a, direct 
result  of  the  defendants'  carelessness  he  was 
rendered  a  helpless  cripple  for  the  remainder  of 
bis  life,  having  his  right  foot  crushed  from 
the  toes  to  the  instep,  rendering  amputation 
necessary.  The  injured  person  testified  that 
his  foot  was  so  crushed  aa  to  render  amputation 
at  the  instep  necessary  and  to  cause  suffering; 
that  he  had  undergone  seven  operations;  that 
in  addition  skin  was  taken  from  another  part 
of  his  body  and  grafted  on  the  wound;  th<it  the 
last  operation  had  been  performed  about  two 
years  after  the  injury ;  and  that  at  the  time  of 
testifying  (nearly  two  months  thereafter)  there 
was  still  a  scab  upon  the  wound.  He  further 
testified  that  at  the  time  of  the  injury  he  was 
drawing  different  amounts  as  a  salary;  that 
sometimes  he  drew  $74  per  month,  and  at  one 
time  $88.96.  He  was  before  the  jury  in  per- 
son, and  used  language  which  called  the  atten- 
tion of  the  jury  to  his  person.  Held,  that  un- 
der such  circumstances  a  charge  in  the  following 
language  will  not  require  a  new  trial:  "If  you 
find  that  he  has  been  damaged  as  set  out  in  bis 
petition,  then  look  to  the  evidence,  facts,  and 
circumstances  of  the  case,  and  ascertain  what 
amount  he  is  damaged  by  such  hurt  and  injury; 
and,  if  such  hurt  and  injury  decreases  his  ability 
to  work  and  earn  money,  then  you  will  look  to 
the  evidence,  facts,  and  circumstances  of  the 
case  applying  the  rules  of  law  given  you  in  ref- 
erence thereto,  and  ascertain  therefrom  whether 
or  not  the  plaintiff  if  entitled  to  recover  any 
amount  for  such  decrease  in  ability  to  work 
and  earn  money ;  and,  if  so,  what  amount  he  is 
entitled  to  recover." 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1133,  1134,  1136-1146; 
Dec.  Dig.  {  29L*1 

6.  Ybbdigx  and  Denial  or  New  Tbial  Af- 
fboved. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  overruling  the  motion  for 
a  new  triaL 
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Error  from  Superior  Court,  Warren  Coua- 
ty;   B.  F.  Walker,  Judge. 

Action  bj  M.  A.  Culpepper,  by  his  next 
friend,  against  tbe  LouisTine  &  Nasbvllle 
Railroad  Company  and  another.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
Armed. 

Jos.  B.  ft  Bryan  Camming,  of  Augusta,  and 
E.  P.  DaTls,  of  Warreuton,  for  plaintiffs  in 
error.  R  B.  Hill,  P.  C.  O'Gorman,  and 
Pierce  Bros.,  all  of  Augusta,  and  M.  Jj.  Felts 
and  L.  D.  McGregor,  both  of  Warrenton, 
for  defendant  in  error. 

LUMPKIN,  J.  M.  A,  Culpepper,  by  his 
next  friend,  brought  suit  against  the  Louis- 
ville &  Nashville  Railroad  Company  and  the 
Atlantic  Coast  Line  Railroad  Company,  as 
lessees  of  the  Georgia  Railroad  &  Banking 
Company,  to  recover  on  account  of  a  personal 
Injury  alleged  to  have  been  received  while 
discharging  tils  duties  as  a  flagman,  as  a  re- 
sult of  negligence  In  moving  the  train  without 
a  signal.  It  was  alleged  that  the  train  on 
whldi  the  plaintiff  was  working  was  engag- 
ed In  transporting  Interstate  freight,  and  the 
federal  employers'  liability  act  of  1908  was 
invoked  (Act  April  22,  1908.  c  149,  35  Stat 
6S  [U.  S.  Comp.  St  Sum).  1911,  p.  1322]). 

[1  ]  1.  Tbe  ground  of  the  motion  for  a  new 
trial  which  assigned  error  on  the  overruling 
of  a  motion  for  continuance  showed  no  abuse 
of  discretion  by  the  court  In  that  ruling. 

[2]  2.  In  tbe  diarge  the  presiding  Judge 
stated  that  the  plaintiff  contended  that  he 
was  employed  as  a  brakeman,  and  was  in- 
jured while  acting  in  that  capacity;  and 
on  another  occasion  he  referred  to  the  con- 
tention as  being  that  the  plaintiff  was  a 
brakeman.  The  i)etitlon  alleged  that  he  was 
a  flagman.  He  so  testlfled,  and  there  was 
no  conflict  In  the  evidence  on  that  subject 
He  contended  that  under  the  order  of  the 
conductor  he  was  performing  bis  duty  as  a 
flagman.  The  controversy  in  that  regard 
was  whether  his  action  was  in  tbe  disdiarge 
of  his  duty  as  a  flagman,  or  whether  he  vol- 
untarily undertook  to  go  between  cats  and 
do  an  act  wlilch  was  not  legitimately  with- 
in the  scope  of  bis  duty.  In  view  of  the  al- 
legation, the  .evidence,  and  the  entire  charge, 
we  do  not  think  that  tbe  mere  Inadvertence 
In  using  the  word  "brakeman"  in  lieu  of  the 
word  "flagman"  could  have  misled  tbe  Jury, 
or  could  have  injuriously  affected  tbe  de- 
fendants. Wilson  V.  State,  66  6a.  591 ;  South- 
em  Bell  Telephone  Co.  v.  Jordan,  87  Ga.  69, 13 
S.  B.  202 ;  Hoxle  v.  State,  114  Ga.  19,  23,  39 
&  E.  944;   Berry  v.  Clark,  117  Ga.  964,  44  S. 

D.  824;  Southern  R.  Co.  v.  Merritt  120  Ga. 
410,  47  S.  E.  908;  Sellers  t.  Savannah  By. 
Co.,  123  Ga.  386,  389,  51  S.  E.  398;  Turner 
V.  ElUott  127  Ga.  338,  341,  56  S.  B.  434; 
Stewart  v.  EUls,  130  Ga.  685,  688,  61  S.  B. 
687;  Perdue  v.  State,  135  Ga.  277,  69  S.  B. 
184 ;   Becker  ▼.  Donalson,  138  Ga.  634,  75  S. 

E.  1122;  Taylor  r.  State,  138  Qa.  826.  76  S. 
a  847. 


[3]  S.  In  stating  tbe  contentions  of  the 
plaintiff,  the  presiding  Judge  said  that  tbe 
plaintiff  contended  that  the  conductor  was 
Us  superior  officer  in  charge  of  tbe  train, 
whose  orders  be  was  required  to  obey  under 
the  rules  of  the  companies,  and  that  the  con- 
ductor "ordered  him  to  go  between  and  un- 
couple certain  cars."  Error  was  assigned  on 
this  charge,  on  the  ground  that  neither  tbe 
petition  nor  the  evidence  authorized  a  diarge 
that  tbe  plaintiff  contended  that  the  conduc- 
tor ordered  him  to  go  between  and  uncouple 
the  cara  That  ptirticular  language  was  not 
used,  but  it  did  not  substantially  differ  from 
the  contention  as  raised  by  the  pleadings 
and  evidence.  The  petition  alleged  that  the 
conductor  instructed  the  plaintiff  to  go  wltb 
him  in  order  that  he  might  show  tbe  latter 
a  certain  car  to  be  left  at  the  station  where 
the  train  then  was;  and  that  the  plaintiff, 
under  instructions  from  the  conductor,  went 
to  make  the  delivery  of  the  car.  He  testi- 
fied that  the  conductor  instructed  him  to 
leave  at  tbe  place  the  car  which  formed  a 
portion  of  the  train,  and  that  the  conductor 
Instructed  him  to  lie  sure  that  he  left  the 
right  car,  and  to  tie  tbe  brakes  on  It  before 
be  left  it  At  another  time  be  testified  that 
the  conductor  told  him  to  do  tbe  work ;  that 
be  turned  tbe  angle-cock  of  tbe  air-hose  on 
one  side  of  the  car,  and  the  "train  band' 
did  the  same  on  the  other  side ;  that  this  was 
done  to  keep  the  air  from  leaking;  that  the 
train  hand  then  attempted  to  uncouple  the 
air-hose,  but  it  did  not  work,  and,  after  mak- 
ing several  attempts  to  loosen  it  be  asked 
the  plaintiff  to  assist  him,  and,  while  the 
plaintiff  was  doing  so,  tbe  train  was  negli- 
gently moved,  causing  the  Injury  to  the  plain- 
tiff. Under  these  facts  the  charges  com- 
plained of  did  not  furnish  cause  for  a  new 
triaL 

[4]  4.  Error  was  assigned  on  a  charge  that 
the  Jury  should  ascertain  from  the  evidence 
whether  or  not  the  injury  decreased  the  abil- 
ity of  the  plaintiff  to  work  and  earn  money, 
and  whether  or  not  he  was  entitled  to  re- 
cover any  amount  on  that  account  It  was 
urged  that  there  was  no  evidence  as  to  tbe 
plaintiff's  ability  to  work  and  earn  money 
being  diminished,  or  as  to  the  amount  of 
such  diminution,  and  that  therefore  the 
cbarge  was  unwarranted.  Tbe  injury  oc- 
curred on  January  28,  1911.  The  trial  took 
place  on  April  9,  1913.  Tbe  plaintiff  testlfled 
in  person.  He  stated  that  his  foot  was  so 
crushed  that  it  bad  to  be  amputated  at  the 
instep  at  the  first  operation;  that  seven  op- 
erations had  been  performed  taking  off  ad- 
ditional portions  of  his  leg;  that  skin  bad 
been  taken  from  another  part  of  bis  body 
and  grafted  on  the  wounded  member;  that 
he  had  suffered  much  from  the  injury;  tltat 
tbe  last  operation  took  place  on  February 
25tb,  preceding  the  trial,  and  a  scab  still  re- 
mained; that  at  the  time  of  the  Injury  b» 
was  drawing  different  amounts  of  pay  eac 
month;  that  sometimes  be  drew  |74,  and  > 
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one  time  $88.96.  He  was  before  the  jary, 
and  doubtless  they  saw  the  extent  of  the 
ampatatlon,  and  could  form  an  opinion  as 
to  Its  effect  upon  bis  ability  to  continue  to 
work.  He  used  language  calcnlated  to  call 
the  attention  of  the  Jury  to  his  condition. 
In  the  brief  of  evidence,  In  connection  with 
tbe  statement  In  regard  to  the  grafting  of 
skin,  occurs  the  word  "Indicating"  In  paren- 
theses; and  in  referring  to  the  amputation 
at  the  Instep  he  used  the  word  "here." 
While  the  evidence  on  the  subject  of  loss  of 
ability  to  work  and  earn  money  may  have 
been  somewhat  general,  it  cannot  be  held 
that  the  charge  on  that  subject  was  entirely 
without  a  basis,  so  as  to  require  a  reversal. 
O'Neill  Mfg.  Co.  v.  Pmltt,  110  Ga.  677,  679, 
30  S.  E.  69;  Southern  Cotton  Oil  Co.  v.  Skip- 
per, 125  Ga.  368  (11),  369,  64  S.  E.  110. 

[S]  5.  The  evidence  was  sufficient  to  rap- 
port the  verdict,  and  there  was  no  error  In 
overruling  the  motion  for  a  new  trial. 

Judgment  affirmed.  An  the  Justices  con- 
cur. 

042  Ga.  »1) 

ROZINSKT  et  al.  v.  SBAWRIGHT. 

(No.  609.) 

(Supreme  Court  of  Georgia.     Aug.  18,  1914.) 

(ByUalnu  by  the  Court.) 

Apfeai.  and  Erbob  (!  70*)— Decisions  Rx- 
viEW ABLE— Final  Obdbb— Disussal. 

The  writ  of  error  is  dismissed  because  pre- 
maturely brought  to  this  court 

[BJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  367-378,  886,  411;  Dec. 
Dig.  f  70.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  EUla,  Judge. 

Action  by  J.  K.  Seawrlgbt  against  D.  Uo- 
Elnstcy  and  others.  Judgment  for  plalntUf, 
and  defendants  bring  error.  Writ  of  error 
dismissed. 

R.  A.  Friedson  and  Hines  ft  Jordan,  all  of 
Atlanta,  for  plaintiffs  in  error.  W.  H.  Ter- 
rell, of  Atlanta,  for  defendant  In  error. 

HIIX,  J.  J.  R.  Seawright  filed  In  tbe  su- 
perior court  of  Fdlton  cqunty  an  equitable 
petition  against  D.  Rozlnsky  and  Jennie 
Rozinsky,  seeking  injunction,  receiver,  etc. 
Tbe  bill  prayed  discovery,  and  attached 
thereto  were  certain  interrogatories  direct- 
ed to  the  defendants.  The  defendants  de- 
murred to  tbe  petition,  and  also  filed  an 
answer  mailing  response  to  tbe  paragraphed 
allegations,  but  failed  to  make  answer  to 
the  questions  contained  in  the  interroga- 
tories. Tbe  plaintiff  filed  an  amendment  to 
tbe  petition,  making  additional  allegations, 
and  asking  that  the  defendants  be  required 
to  show  cause  why  they  should  not  answer 
the  interrogatories  attached  to  the  original 
petition.  On  the  amended  petition  the  court 
entered  a  rule  nlei  requiring  the  defendants 
to  show  cause  why  they  should  not  answer 
tbe  interrogatories.     Thereafter   the  plain- 


tiffs presented  to  the  court  a  petition  set- 
ting forth  that,  desiring  to  take  their  deposi- 
tions, he  had  the  defendants  summoned  to 
appear  before  a  court  commissioner.  Atten- 
tion was  called  to  the  report  of  the  com- 
missioner on  file  In  tbe  court  (but  which 
does  not  appear  in  the  record  before  us),  and 
it  was  asked  that  the  court  take  proper 
steps  in  tbe  premises.  Upon  this  petition 
the  court  entered  a  rule  nisi  requiring  tbe 
defendants  to  show  cause  why  they  should 
not  be  punished  for  contempt  In  refusing  to 
testify  before  the  commissioner.  Upon  the 
hearing  of  this  rule  nisi,  the  court  passed 
the  following  order: 

"The  rule  against  tbe  defendants  In  the  above- 
stated  case,  requiring  them  to  show  cause  why 
they  should  not  be  required  by  order  of  this 
court  to  answer  questions  on  examination  be- 
fore a  commissioner,  notice  of  such  examination 
having  been  given,  appearance  before  the  com- 
missioner by  the  witnesses  having  been  made, 
and  refusal  on  their  part  to  answer  the  ques- 
tions submitted:  Now,  therefore,  the  court  not 
undertaking  to  decide  as  to  whether  or  not  tbe 
answers  sought  from  the  witnesses,  if  given, 
would  be  competent  relevant,  or  admissible,  in 
view  of  the  fact  that  the  defendants  have  filed 
an  answer  in  the  cause,  and  have  not  answered 
the  interrogatories  attached  to  the  bill,  but 
have  refused,  in  the  examination,  to  testify,  it 
is  therefore  ordered  that  the  commissioner  pro- 
ceed to  take  the  testimony  of  the  defendants 
in  the  case,  and  it  is  ordered  that  the  defend- 
ants answer  the  questions  submitted  to  them, 
and  that  on  failure  to  submit  to  the  examina- 
tion and  answer  the  questions,  and  refusal  so 
to  do.  as  herein  reported,  said  witnesses  shall 
be  held  as  for  contempt,  and  that,  upon  report 
of  their  refusal  to  testify,  the  court  will  pass 
a  further  and  proper  order  in  the  cause.  It  is 
ordered  that  a  supersedeas  of  ten  days  be  al- 
lowed the  defendant  witnesses  to  file  a  bill  of 
exceptions,  as  they  now  state  they  desire  to  do ; 
and,  if  no  bill  of  exceptions  is  tendered  within 
the  ten  days,  then  the  examination  as  above  or- 
dered shall  proceed.  The  report  of  the  com- 
missioner appointed  to  take  the  testimony,  and 
said  report  setting  forth  the  proceedings  had,  is 
referred  to  as  having  been  under  consideration 
in  connection  with  the  granting  of  this  order. 
This  the  10th  day  of  July,  1013. 

"W.D.  Bills,  Judge  &  0.  A.  0." 

Tbe  order  above  quoted  was  not  final  in 
its  nature.  It  merely  directed  tbe  commis- 
sioner to  proceed  to  take  the  testimony  of 
the  defendants,  and  upon  their  refusal  to 
submit  to  examination,  and  upon  report  of 
their  refusal  to  do  so,  the  court  would  pass 
a  further  and  proper  order.  Granting  that 
the  suing  out  of  a  bill  of  exceptions  was 
equivalent  to  a  refusal  to  appear  before  the 
commissioner  and  submit  to  an  examination, 
there  is  no  final  adjudication  that  tbe  de- 
fendants are  in  contempt  and  order  of  pun- 
ishment therefor.  The  statement  in  the  or- 
der that,  upon  their  refusal  to  testify,  they 
shall  be  held  as  in  contempt  does  not  amount 
to  a  final  order  making  the  rule  for  con- 
tempt absolute,  particularly  when  the  court 
expressly  reserves  the  right  to  pass  a  further 
and  proper  order,  and  directs  a  report  lu 
tbe  premises  upon  which  to  base  such  or- 
der. 
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Under  the  fticts,  the  order  la  not  a  final 
one  from  which  a  bill  of  exceptions  will  lie ; 
and  the  writ  of  error,  being  prematurely 
brought  to  this  court,  will  have  to  be  dis- 
missed.    All  the  Justices  concur. 

(142  Ga.  245)  "~"*^ 

TEEIi  «t  aL  T.  GRIFFIN.    (No.  608.) 
(Sapreme  C!oart  of  Geoigia.     Aag.  18,  1914.) 

(Syllahut  hv  the  Court.) 

1.  Deriai,  of  New  Tbiai.. 

The  assignments  of  error  on  the  excerpts 
from  the  charge,  considered  in  connection  with 
the  evidence  and  the  entire  charge,  afford  no 
groand  for  the  grant  of  a  new  trial. 

2.  Advebsk  Possession  (|  85*)— Foundation 
or  Prescbiption— Requisites— Pboof. 

Possession,  to  be  the  foundation  of  a  pre- 
scription, must  not  have  originated  in  fraud,  but 
direct  evidence  of  bona  fides  is  not  required.  A 
presumption  of  good  faith  arises  from  adverse 
possession.  Baxley  v.  Bazley,  117  Ga.  60  (4), 
62,  43  S.  B.  436;  Johnston  t.  Neal,  67  Ga. 
628;  Powell  on  Actions  for  Land,  g  307,  note 
10.  Accordingly,  in  an  action  of  complaint  for 
land,  where  the  defendant  relied  on  a  prescrip- 
tive title  based  on  possession  under  color  of  ti- 
tle, and  there  was  evidence  to  show  that  a 
prescriber  with  whom  the  defendant  connected 
his  claim  of  title  entered  possession  as  grantee 
in  a  deed  purporting  to  be  based  on  a  valuable 
consideration  and  maintained  actual  possession 
of  a  part  of  the  land  described  in  the  deed 
for  the  requisite  period,  it  was  not  necessary,  in 
order  to  support  a  prescription,  that  the  defend- 
ant go  fartner  and  adduce  other  evidence  as  to 
the  good  faith  of  the  prescriber. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  (I  313,  498-503.  666,  657, 
660,  668,  688-690;   Dec.  Dig.  |  86.*] 

S.  Vbbdici  and  Dknial  of  New  Tbiai.  Ap- 

PBOVBD. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  abuse  of  discretion 
In  refusing  to  grant  a  new  trial 

Error  from  Superior  CJourt,  Ware  CJounty; 
T.  A.  Parlcer,  Judge 

Action  between  T.  H.  Teel  and  others  and 
A.  I.  Griifln.  From  the  Judgment,  the  par- 
ties first  mentioned  bring  error.    Affirmed. 

Jno.  S.  Walker  and  Andrew  B.  Estes,  both 
of  Waycross,  for  plaintiffs  in  error.  J.  L. 
Sweat,  of  Waycross,  for  defendant  in  error. 


ATKINSON,   J.    Judgment  affirmed, 
the  Justices  concur. 


AU 


ao  Oa.  242) 

RETNOIiDS  BANKING  CO.  r.  BEELAND, 

Sheriff.     (No.  600.) 
(Supreme  Court  of  Georgia.     Aag.  18,  1914.) 

(SgUalnu  ly  i\«  Court.) 

1.  Appeal  and  Ebkob  ({  618*)— Bill  of  Ex- 
ceptions — Cebtification  —Supplemental 
Certificate.  . 

Where  the  judge  certifies  a  bill  of  excep- 
tions, he  is  without  jurisdiction  to  certify,  un- 
der a  supplemental  certificate,  certain  state- 
ments as  explanatory  of  the  circumstances  un- 
der whidi  the  first  certificate  was  made. 

[Ed.  'Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  2720;  Dec.  Dig.  {  6ia*] 


2.  Exceptions,  Bnx  or  (|  68*). 

A  suit  was  brought  by  a  sheriff  for  the 
use  of  the  plaintiff  in  fl.  fa.  to  recover  for  the 
breach  of  a  forthcoming  bond  in  which  suit  the 
plaintiff's  attorney  had  a  personal  interest.  A 
verdict  was  directed  by  the  court  in  favor  of 
the  plaintiff.  The  defendant  sued  out  a  bill  of 
exceptions.  After  the  expiration  of  the  time 
within  which  service  could  have  been  legally 
perfected,  the  following  aclcnowledgments  of 
service  were  indorsed  upon  the  bill  of  excep- 
tions: "Due  and  legal  service  of  the  within 
bill  of  exceptions  is  hereby  acknowledged,  and 
all  other  aad  further  service  or  notice  is  here- 
by waived.  J,  R.  Beeland,  Sheriff."  "Service 
of  the  within  bill  of  exceptions  is  hereby  ac- 
linowledged,  no  right  as  to  proper  time  waived. 
R.  S.  Foy  &  W.  F.  Weaver,  Attys.  for  De- 
fendant in  Error."  Held,  that  the  bill  of  excep- 
tions must  be  dismissed.  Moss  v.  Burch,  99  Ga. 
94,  24  S.  E.  866;  Dunlap  v.  Seals,  130  Ga. 
350,  60  S.  E.  851. 

[Ed.  Note.— For  other  cases,  see  EJxceptions, 
Bill  of.  Cent  Dig.  gg  100-106;  Dec.  Dig.  g 
68.*] 

Error  from  Superior  Court,  Taylor  Coun- 
ty;   S.  P.  Gilbert,  Judge. 

Action  by  J.  R.  Beeland,  Sheriff,  for  use, 
eta,  against  the  Reynolds  Banking  Company. 
Judgment  for  plaintiff  on  directed  verdict, 
and  defendant  brings  error.    Dismissed. 

Jere  M.  Moore,  of  Montezuma,  C.  B.  Mar- 
shall, of  Reynolds,  and  Allen  &  Pottle,  of 
MiUedgeTllle,  for  plaintiff  In  error.  W.  F. 
Weaver,  of  Reynolds,  and  Perry-Foy  ft  Monk, 
of  Sylvester,  for  defendant  in  error. 

EVANS,  P.  J.  Writ  of  error  dismissed. 
AU  the  Justices  concur. 


a42  Oa.  24«) 

KELLBT  BROS.  CO.  v.  GLOBE  SOAP  CO. 
(No.  60T.) 

(Supreme  Court  of  Georgia.     Ang.  18,  1914.) 

(Bytlahut  (y  the  Court.) 

1.  Evidence  (|  817*)— Heabsat. 

The  court  did  not  err  in  excluding  testi- 
mony as  to  certain  information  which  the  de- 
fendant corporation  claimed  had  been  given  by 
one  to  another  of  its  officers.  Such  testimony 
was  clearly  hearsay  and  did  not  fall  within  any 
of  the  exceptions  to  the  rule  excluding  that 
character  of  evidence;  moreover,  both  of  the 
officials  testified  on  the  trial  in  behalf  of  the 
defendant 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  gg  1174-1192;    Dec.  Dig.  |  817.*} 

2.  iNSTBUCnONS. 

The  court  did  not  err  in  giving  the  instrnc 
tions  to  the  jury  of  which  complaint  is  made, 
nor  in  failing  to  charge  as  complained  in  the 
motion  for  a  new  trial. 

3.  Vebdict  AND  Denial  or  New  Tbial  Ap- 

FBOVED. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  refusing  a  new 
triaL 

Error  from  Superior  Court,  Stilton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  the  Globe  Soap  Company  against 
the   Eelley   Bros.   Company.     Judgment   for 
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plaintiff,  and  defendant  brings  error.    Affirm- 
ed. 

Ja&  h.  Key,  of  Atlanta,  for  plaintiff  in 
error.  Moore  &  Pomeroy,  of  Atlanta,  for  de- 
fendant in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 

McLEOD  T.  POB.  (No.  612.) 
(Saprone  Court  of  Georgia.    Aug.  18,  1914.) 

(SyUahui  b]/  the  Court.) 

1.  Husband  and  Wm  (g§  25,  87*)— AssxniF- 
TiON  or  Husband's  Debts — Settxement. 

Mrs.  J.  P.  McLeod  brought  suit  against 
John  W.  Poe  for  the  balance  of  the  purchase 
price  of  a  tract  of  land.  The  defendant  pleaded 
payment.  On  the  trial  the  defendant  relied,  In 
part,  on  evidence  of  a  settlement  of  the  mat- 
ters in  dispute  between  himself  and  the  plaintitC. 
It  appeared  that^  in  estimating  the  amount  due 
by  defendant  to  plaintiff,  credit  was  given  for 
an  account  which  tbe  defendant  held  against 
the  plaintiff,  in  which  be  had  her  charged  with 
certain  items  of  indebtedness  owed  by  the  hus- 
band of  the  plaintiff.  While  instructing  the 
jury,  the  judge  charged  as  follows:  "If  you  find, 
gentlemen,  there  was  a  settlement  between  these 
parties,  after  a  full  investigation  of  all  the  facts 
and  circumstances  connected  with  the  trans- 
action, by  reason  of  the  set-off  by  the  defendant 
against  the  plaintiff,  and  this  settlement  was 
Imd  and  obtained  between  die  plaintiff  and  de- 
fendant then  I  charge  you  that  the  settlement 
would  .  be  binding  against  her,  and  you  would 
not  be  authorized   to  find  anything  above  the 

f  143.10  for  plaintiff  against  tbe  defendant" 
leU:  (1)  A  wife  cannot  assume  her  husband's 
debts ;  and  if  in  a  settlement  between  her  debt- 
or and  herself,  made  by  her  husband,  certain 
items  of  the  husband's  indebtedness  were  includ- 
ed, such  settlement,  so  far  as  such  items  of  in- 
debtedness are  concerned,  is  not  binding  upon 
the  wife.  Jones  v.  Harrell,  110  6a,  373,  35 
S.  B.  U90. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {|  148-151,  153,  154,  846- 
363,  626,  798;    Dec.  Dig.  §S  25,  87.»] 

2.  Hubbard  and  Wife  (|  235*)— Action  foe 
PuBCHABB  Pbice  of  Land— Husband  as 
Agent  of  Wife— Instbuctions. 

There  was  evidence  that  the  husband  was 
the  agent  of  the  wife  in  making  certain  collec- 
tions of  the  pnrchase  money  for  the  land ;  and 
it  was  not  error  for  the  court  to  instruct  the 
jury,  in  effect,  that,  if  he  was  authorized  to 
collect  the  money  for  the  wife,  the  payment  to 
the  husband  would  be  payment  to  the  wife. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  li  589,  849-852,  982;  Dec. 
Dig.  I  235.*] 

3.  Instbuctions. 

Except  as  above  indicated,  the  exceptions 
to  the  excerpts  from  the  charge  were  without 
merit 

Error  from  Superior  Court,  Toombs  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  by  Mrs.  J.  P.  McLeod  against  J. 
W.  Poe.  Judgment  for  defendant,  and  plaln- 
tiT  hrfngR  error.    Reversed. 


Way  &  Bnrkhalter,  of  ReldsvUle,  for  plain- 
tlfl  in  error.  Hlnes  <tc  Jordan,  of  Atlanta, 
and  Williams  ft  Giles,  of  Lyons,  for  defoid- 
ant  in  error. 

ATKINSON,  J.  Judgment  reversed.  AU 
the  Justices  concur. 


SPELL  V.  JOHNSON. 
(Supreme  Court  of  Georgia. 


(141  0«.  242) 
(No.  601.) 
Aug.  18,  1914.) 


(SvMbtu  ly  the  Court.) 
Appeal  and  Ebbob  (f  977*)— Dzscbktionabt 

Ruling— Denial  of  New  Tbial. 

The  record  in  this  case  is  quite  volnminous, 
and  a  number  of  assignments  of  error  are  made 
in  the  amended  motion  for  a  new  trial  We 
have  given  the  entire  record  careful  considera- 
tion, and  have  reached  the  conclusion  that  no 
reversible  error  of  law  was  committed  on  the 
trial  No  good  purpose  would  be  served  by 
dealing  with  the  alleged  Erounds  of  error  in  de- 
tail; and  it  appearing  that  substantial  justice 
has  been  done,  and  the  verdict  of  the  jury  hav- 
ing the  approval  of  the  trial  judge,  we  will  not 
disturb  his  judgment  in  denying  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3800-3866;  Dec.  Dig.  i 
977.*] 

Error  from  Superior  C^nrt,  Appling  Coun- 
ty;  C.  B.  Conyers,  Judge. 

Action  between  L.  W.  Spell  and  Clifford 
Johnson.  From  tbe  Judgment,  Spell  brings 
error.    Affirmed. 

James  R>  Grant,  of  Hazlebnrst,  and  Alvln 
V.  Sellers,  of  Baxley,  for  plaintiff  in  error. 
W.  W.  Bennett  and  V.  B.  Padgett,  both  of 
Baxley,  and  Bennet,  Twitty  &  Reese,  of 
Brunswick,  for  defendant  in  error. 


HILL,    J.     Judgment 
Justices  concur. 


affirmed.     All   the 


HAMMOCK  V.  KEMP.     (No.  623.) 
(Supreme  Ciourt  of  Georgia.     Aug.  18,  1914.) 

(Hylldbut  by  the  Court.) 

Gbant  of  New  Tbial-  Appboved. 

Under  the  law  and  facts  of  the  case,  the 
verdict  rendered  was  not  required  and  the  Judge 
did  not  abuse  hla  discretion  in  granting  a  first 
new  trial. 

Error  from  Superior  Court,  Houston  C!oun- 
ty ;  T.  A.  Parker,  Judge. 

Action  between  J.  F.  Hammock  and  W.  B. 
Kemp,  administrator.  From  the  Judgment, 
Hammock  brings  error.    Affirmed. 

h.  D.  Moore,  of  Macon,  and  J.  B.  Jackson, 
of  Gray,  for  plaintiff  in  error.  Hardeman. 
Jones,  Park  ft  Johnston,  of  Macon,  for  de- 
fendant In  error. 

FISH,  O.  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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J.  SAXTIi  ft  CO.  et  al.  ▼.  SCHLOMBBBO  «t  aL 

(No.  S04.} 
(Snprrme  Oourt  of  Georgia.    A.vg.  18,  1014.) 

(SyUabut  ly  the  Oourt.) 

1.  BxisncNcx  or  Pabtnebship. 

The  eridence  authorized  tbe  Jory  to  find 
that  a  partnership  existed. 

2.  JtrOOUENT  Atfibird. 

In  the  brief  of  counsel  for  plaintiffs  in  error 
it  is  stated  that,  while  tbey  did  not  abandon 
any  of  the  grounds  of  the  motion  for  a  new 
trial,  aU  of  the  alleged  errors  revolved  about  the 
question  whether  or  not  the  evidence  constroed 
most  favorably  for  the  plaintifiFs  piade  a  case  of 
partnership.  Baving  held  that  it  did,  none  of 
the  other  grounds  of  the  motion  are' such  as  to 
require  a  reversal. 

Error  from  Superior  Oourt,  Fulton  Gonn- 
ty;  W.  D.  Bills,  Judge. 

Action  between  J.  Saul  ft  Oompany  and 
others  and  Solomon  Schlomberg  and  others. 
From  the  Judgment,  the  parties  first  mention- 
ed bring  error.    Affirmed. 

Dorsey,  Brewster,  Howell  ft  Heyman,  of 
Atlanta,  for  plaintltTs  in  error.  O.  J.  Coog- 
ler,  of  Jonesboro,  and  Jos.  W.  ft  Jno.  D. 
Humphries,  of  Atlanta,  for  defendants  tn  er> 
ror. 

FISH,  O.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


OITZ  OF  ATIiANTA  ▼.  JONBS.    (N&  S498.) 
(Oourt  of  Appeals  of  Georgia.    Sept.  1,  1814.) 

(BylMiui  ty  the  Oourt.) 

iRBTBTrcnoNS— DEmAi.  or  New  Tbial. 

Viewed  in  connection  with  the  entire  charge, 
the  errors  assigned  upon  the  instructions  given 
Ict  the  court  are  without  merit;  and,  in  the 
absence  of  an  appropriate  request  for  more  spe- 
cific instmctions,  the  instructions  actually  given 
sufficiently  presented  the  law  applicable  to  the 
contentions  of  both  parties.  The  evidence  au- 
thorized the  verdict,  and  there  was  no  error 
tn  refusing  a  new  triaL 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  between  the  City  of  Atlanta  and  A. 
J.  Jones.  From  the  judgment,  the  city 
brings  error.    Affirmed. 

J.  L.  Mayson  and  W.  D.  Bills,  Jr.,  both  of 
Atlanta,  for  plaintiff  In  error.  Bb.  T.  Wil- 
liams, of  Atlanta,  for  defendant  In  error. 

WADB,  J.    Judgment  affirmed. 

ROAM,  J.,  absent  on  account  of  sickness. 

(15  Oa.  App.  It) 

BARKSDALB  y.  JONES.    (No.  6150.) 
((3oort  of  Appeals  of  Georgia.    Aug.  22,  1014.) 

(ByOahui  If  the  Oourt.) 

GABNISHURT    (I    164*)— EVIDKNCK. 

The  burden  of  sustaining  the  traverse  in 
garnishment  rested  upon  the  plaintiff,  and  this 
burden  was  not  successfully  carried  by  deduc- 


tions Unauthorized  by  the  facts  stated.  Where 
a  witness  testified  that  he  did  work  of  the  ag- 
gregate value  of  $14.45  for  another  person, 
who  paid  him  (110,  and  that  this  left  that 
person  owing  lilm  $50.45,  without  more,  the 
status  of  the  mutual  account  between  the  par- 
ties as  established  by  this  evidence  would  not 
authorize  a  verdict  for  any  amount  against 
thf  person  paying  the  (119.  It  there  bad  been 
evidence  of  a  contract  for  work,  in  payment  up- 
on which  the  apparent  overplus  was  applica- 
ble, the  verdict  might  be  supported. 

[iSd.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  I  802;  Dee.  Dig.  1 1&4.*] 

Brror  from  Superior  Court,  Bibb  Oountr; 
H.  A.  Mathews,  Judge. 

Action  by  John  Jones  against  R.  T.  Barks- 
dale.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Mallary  ft  Wlmberly,  of  Macon,  for  plain- 
tiff In  error.  R.  D.  Feagin,  of  Macon,  for 
defendant  in  error. 

WADB,  J.    Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  stdmaaL 


(15  Qa.  App.  S8) 
WHITLOOK  T.  WTNN  (X).     (No.  5670J 
(Court  of  Appeals  of  Georgia.    Aug.  22,  1014.) 

(Byttalui  ht  the  Oourt.) 

1.  Btidencx  (i  893*)- Paboi.  Bvidbroi— Ad- 
lasniBiiTT. 

Where  a  contract  of  rental  is  reduced  to 
writing,  assented  to  by  the  parties,  and  proper- 
ly signed,  parol  oontemporaneous  evidence  tend- 
ing to  contradict  or  vary  the  terms  of  the  writ- 
ten instrument  is  inadmissible,  where  it  ap- 
Seaia  that  the  contract  has  not  been  lost  or 
estroyed,  but  is  then  actually  in  court,  under 
a  notice  from  the  opposite  party  to  produce  it 
as  evidence. 

[Bd.   Note. — For  other   cases,   see   Evidence, 
(3ent  Dig.  S|  1738-1744 ;  Dec  Dig.  |  393.*] 

2.  EiXEcunoiT    (i   61*)— BnroBonacNT— Bub- 
den  or  PBOor. 

In  order  to  subject  property  levied  upon, 
it  is  incumbent  upon  the  plaintiff  in  fi.  fa.  to 
show  that  the  defendant  in  fi.  fa.  was  in  pos- 
session of  the  property  at  the  time  of  the  levy 
(and  thus  shift  the  burden  to  the  claimant),  or 
to  show  that  the  defendant  in  fi.  fa.  had  the 
legal  title  thereto.  Under  the  testimony  set 
out  in  the  answer  to  the  petition  for  certiorari, 
the  plaintiff  in  fi.  fa.  failed  to  show  either  ti- 
tle or  possession  in  the  defendant. 

[Ed.   Note.— For  other  casps,  see  Bxecution, 
Cent  Dig.  {  72 ;   Dee.  Dig.  |  51.*] 

8.  Landlobd   and   Terart   (i   18*)— Rbla- 

nONSHIP— BVIDENOB. 

Where,  with  the  consent  of  the  landlord 
and  at  the  instance  of  the  other  party  to  a 
written  contract  of  rental,  the  contract  is  sur" 
rendered  and  canceled,  and,  in  lieu  of  it  a  new 
contract  of  rental,  signed  by  another  party,  is 
substituted,  the  fact  that  the  original  contract 
was  executed  would  not  establish  the  relation 
of  landlord  and  tenant  between  the  parties  to 
the  original  contract,  though  it  might  illustrate 
the  transaction  and  serve  to  corroborate  other 
positive  evidence,  if  such  evidence  has  been 
presented. 

[Sid.  Note.— For  other  eases,  see  Landlord  and 
Tenant,  Cent  Dig.  i|  45-48 ;   Dec  Dig.  |  18.*] 
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4.  EviDKNCK  (J  694*)— Weioht  or  Evidbnot. 
To  OTercome  direct  and  positive  evidence, 
the  law  requires  something  more  than  a  strong 
suspicion  as  to  the  supposedly  true  facts  of  a 
case,  and  since  the  verdict  in  this  case  was  not 
sustained  by  the  evidence,  the  judge  of  the  sn- 
perior  court  erred  in  overruling  the  certiorari. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S  2431;   Dec.  Dig.  |  B94.*] 

Error  from  Superior  Court,  Fayette  Coun- 
ty ;   Robt  T.  Daniel,  Judge. 

Action  by  the  Wynn  Company  against  B. 
B.  Whitlock.  Judgment  for  plaintlfT,  and 
from  an  order  overruling  a  writ  of  certiorari, 
defendant  brings  error.     Reversed. 

J.  W.  Culpepper,  of  PayettevlUe,  for  plain- 
tlft  in  error.  W.  B.  HolUngsworth,  of  Pay- 
etteviUe,  for  defendant  in  error. 

WADH,  J.    Judgment  reversed. 

ROAN,  J.,  absent  on  acoonnt  of  sickness. 


<15  oa.  App,  8t) 

HBATH  T.  BELIiAMT.     (No.  6879.) 
<Ooart  of  Appeals  of  Oeorgia.    Aug.  22,  1914.) 

(ByUahu*  ty  tke  Oovrt.) 

1.  AnniALS  (g  60*)— Stock  Law— Buotion. 

"An  election  upon  the  stock  law,  and  the 
supervision  thereof  by  the  ordinary,  being  the 
exercise  of  political  and  police  powers  incident 
to  the  legislative  and  executive  government, 
and  not,  in  their  general  political  and  police 
effect,  ai  all  judicial,  the  courts  have  no  juris- 
diction to  interfere  except  as  conferred  by  the 
act  Itself.'"  ScoviUe  v.  Calhoun,  76  Ga.  263; 
Ogburn  v.  Elmore,  121  Ga.  74,  48  S.  B.  702. 
[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  g{  148-157;   Dec.  Dig.  {  60.«] 

2.  Animals  (8  60*>— Stock  Law— Blcotior. 

Questions  relating  to  examining  and  count- 
ing the  returns  in  an  election  to  settle  the 
question  of  "fence  or  no  fence"  must  be  made 
before  the  ordinary  proclaims  the  result  Dy- 
son, Ordinary,  v.  Pope,  71  Ga.  205;  Woodward 
V.  State,  103  Ga.  500,  30  S.  E.  622;  Drake 
T.  Drewry,  109  Ga.  399,  404,  35  S.  E.  44. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  H  148-157;   Dec.  Dig.  {  60.*] 

8.  Stock  Election. 

The  ruling  in  this  case  is  controlled  by  the 
decision  of  the  Supreme  Court  in  Mize  v. 
Speight,  82  Ga.  397,  9  S.  E.  1080.  See,  also, 
Irvin  V.  Gregory,  86  Ga.  611,  13  S.  B.  120. 
And  it  was  not  error  to  dismiss  the  certiorari 
and  render  final  judgment  in  the  case. 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;   W.  F.  George,  Judge. 

Action  between  N.  G.  Heatb  and  T.  W. 
Bellamy.  From  a  judgment  dismissing  a 
petition  for  certiorari,  Heath  brings  error. 
Affirmed. 

E.  H.  Williams,  of  Blackshear,  for  plaintiff 
in  error.  H.  B.  Cannon,  of  Abbeville,  for  de- 
fendant in  error. 

RUSSELL,  O.  J.    Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 


(15  Oa.  App.  107) 
KBXSTONB  LUBRICATING  CO.  v.  FARM- 
ERS' OIL  &  FERTILIZER  CO. 
(No.  6600.) 
(C>>nrt  of  Appeals  of  (Georgia.    Sept  1,  1914.) 

fByllahut  by  the  Oovrt.) 

1.  Salbs  (i  368*)— Action  ros  Pbiob— Exclu- 
sion   or    BVIDXNCB. 

It  was  error  to  exclude  from  the  evidence  a 
written  contract  signed  by  the  parties,  which 
was  produced  by  the  defendant  under  notice, 
from  which  it  appears  that  the  purchaser  had 
the  option.  If  certain  oil  in  question  was  found 
to  be  unsatisfactory,  to  return  it  within  90 
days  without  charge  for  any  amount  thereof 
consumed  by  the  purchaser,  since  it  was  ad- 
mitted on  the  part  of  the  defendant  that  the 
oil  was  not  returned  in  accordance  with  the 
contract  which  the  court  rejected.  The  failure 
of  the  purchaser  to  return  the  oil  might  have 
authorised  the  inference  on  the  part  of  the 
jury  that  the  defendant's  plea  or  failure  of 
consideration  was  not  made  in  good  faith,  nor 
fully  supported  by  the  facts  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Sales,  C!ent. 
Dig.  H  1049-1066;  Dec  Dig.  §  35&*] 

2.  Pbincipal  and  Agent  (§  103*)— Inbtbuc- 

TIONS  OF  AaENT— BiNDIHO  EFFECT. 

Generally  instructions  as  to  use  of  a  com- 
modity, alleged  to  have  been  given  by  a  mere 
agent  to  sell,  are  inadmissible  to  bind  '  the 
principal,  unless  it  appears  that  the  giving  of 
such  instructions  was  within  the  scope  of  the 
agent's  authority.  An  agency  to  sell  does  not 
necessarily  include  the  right  to  collect  or  the 
right  to  give  instructions  in  regard  to  the  use 
of  the  articles  sold. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  278-293,  353-36$.  367; 
Dec.  Dig.  i  1(M.*1 

3.  CONFLICTINQ  EVIDBNCB— NEW  TBIAI.. 

The  evidence  as  to  the  controlling  Issues 
was  in  sharp  conflict,  and  in  view  of  the  rulings 
upon  the  admission  of  testimony,  referred  to 
above,  a  new  trial  should  have  been  granted, 
to  the  end  that  an  Investigation  might  be  had 
with  the  aid  of  all  the  competent  testimony. 

Error  from  (3ity  Court  of  Dawson ;  M.  C. 
Edwards,  Judge. 

Action  by  the  Farmers'  Oil  &  Fertilizer 
Company  against  the  Keystone  Lubricating 
Company.  Judgment  for  defendant,  and 
plalntifl  brings  error.    Reversed. 

Jas.  O.  Parks,  of  Dawson,  for  plaintiff  in 
error.  H.  A.  Wilkinson  and  R.  R.  Marlln, 
both  of  Dawson,  for  defendant  in  error. 

WADE,  J.    Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  sickness. 


as  Oa.  App.  »S) 
AUGUSTA-AIKEN  RT.  ft  ELECTTRIO  (X)R- 

PORATION  V.  JONBS.     (No.  6479.) 
(Cionrt  of  Appeals  of  Georgia.     Sept  1,  1914.) 

(Svllo'kit*  &y  the  Court.) 

1.   NEOLIOENCE    (§    68*)—C0NTKIBUT0BT    NEQ- 

UQENCE— Duty  to  Ezeboisx  Gabs. 

The  duty  imposed  by  law  upon  all  persons 
to  exercise  ordinary  care  to  avoid  the  conse- 
quences of  another*  negligence  does  not  arise 
until  the  negligence  of  such  other  is  existing 
and  is  spparent,  or  the  circumstances  are  such 
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that  an  ordinarily  pmdent  person  would  haye 
reason  to  apprehend  Its  existence.  Western  & 
Atlantic  R.  Co.  v.  Fereuson,  113  Ga.  708,  3»  S. 
E.  306,  64  L.  R.  A.  802,  and  cases  there  cited. 
Hence  the  assignments  of  error  as  to  excerpts 
from  the  charge  of  the  court  are  without  merit 
[Ed.  Note. — For  other  cases,  see  Negligence. 
Cent.  Dig.  SS  82,  94,  95 ;  Dec  Dig.  i  68.*] 
2.  Vkrdict— BviMNCE— New  Tbial. 

The  evidence  amply  sustained  the  yerdict, 
and  it  was  not  error  to  refuse  a  new  triaL 

Error  from  City  Court  of  Richmond  Cotm- 
ty ;  W.  F.  Bye.  Judge. 

Action  by  A.  L.  Jones  against  the  Angusta- 
Alken  Railway  A  Electric  Corporation.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Affirmed. 

Boykin  Wright  and  Geo.  T.  Jackson,  both 
of  Augusta,  for  plaintiff  in  error.  Oswell  R. 
Eve,  of  Augusta,  for  defendant  in  error. 

WADE,  J.    Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sldineBS. 


(U  OtL  App.  lOS) 

DWAM  y.  GREAT  EASTERN  LUMBER  CO. 

(No.  5876.) 
(Court  of  Appeals  of  Georgia.     Sept  1,  1914.) 

(ByUabut  by  the  Court,) 

1.  Mastkb  ANn  Skbvant  ({  196*)— "Feixow 
Sebvant." 

"Employes  of  a  common  master,  engaged  in 
labor  for  the  furtherance  of  the  general  purpose 
of  the  business  in  which  they  contract  to  serve, 
are  fellow  servants,''  within  the  purview  of 
Civil  Code  1895,  {  2610.  providing  that:  'Ex- 
cept in  case  of  railroad  companies,  the  master  is 
not  liable  to  the  servant  for  injuries  arising 
from  the  negligence  or  misconduct  of  other  serv- 
ants about  the  same  business.'  "  Georgia  Coal 
&  Iron  Co.  V.  Bradford,  131  Ga.  289  (1),  62 
S.  E.  193,  127  Am.  St.  Rep.  228.  A  carpenter 
employed  in  constmcting  a  dry  kiln  for  use  in 
connection  with  a  sawmill  business  is  a  fel- 
low servant  of  an  engineer  and  a  fireman  in 
charge  of  an  engine  and  tramcars,  employed 
by  their  common  master  in  the  operation  of 
that  business. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  376-378,  486-488;  Dec. 
Dig.  I  190.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2716-2730;   voL  8,  p.  7662.] 

2.  Mastxb  and  Sebvant  (J  197*)— Ihjubt  to 
Servant— Fbllow  Skbvants. 

Where,  in  order  to  go  to  his  home,  an  em- 
ploy6  has  ''knoctced  off"  work  at  noon  on  Satur- 
day, without  having  completed  the  labors  he 
was  employed  to  perform  or  having  severed  his 
contractual  relation  with  the  master,  but  with 
the  intention  of  returning  to  his  work,  liis  ac- 
tivities as  a  servant  are  merely  dormant  and 
not  wholly  suspended  while  he  is  being  trans- 
ported towards  his  home  on  a  tramcar  operat- 
ed b^  bis  master  to  facilitate  the  performance 
of  his  work  and  the  work  of  other  employes, 
and  the  engineer  and  the  fireman  in  charge  of 
the  tramcar  are  his  fellow  servants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  489,  490;    Dec.   Dig. 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman.  Judge. 


Action  by  J.  J.  Dwan  against  the  Great 
Eastern  Lumber  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

The  petition  alleges  that  the  defendant 
is  a  corporation  having  its  principal  office 
and  place  of  business  in  Chatham  county, 
where  It  owns  and  operates  a  sawmill  and 
also  owns,  maintains,  and  operates,  a  tram- 
road  between  Its  sawmill  and  a  point  on  the 
Atlantic  Coast  Line  Railroad  called  "Big 
Stick  Siding";  that  the  plaintiff  was  on 
Saturday,  May  24,  1913,  in  the  employ  of 
the  defendant  as  a  carpenter,  engaged  in 
constructing  a  dry  kiln  at  the  sawmill  op- 
erated by  the  defendant;  that  he  was  oc- 
cupied In  cutting  sheeting  for  the  flooring 
of  the  dry  kiln,  and  had  nothing  whatever 
to  do  with  the  operation  of  the  sawmill  or  of 
the  tramroad,  but  was  engaged  solely  in  the 
work  of  constructing  the  dry  kiln  prepara- 
tory to  its  use  as  a  dry  kiln;  that  "it  was 
the  custom  of  defendant  to  permit  its  em- 
ployes to  ride  upon  Its  tramcars  between 
said  sawmill  and  said  Big  Stick  Siding"; 
that  on  that  day,  a  tram  engine  and  cars 
of  the  defendant  started  to  leave  the  saw- 
mill for  Big  Stick  Siding,  about  1  o'dock 
in  the  day;  that  the  plaintiff  and  the  other 
employes  engaged  in  the  construction  of  the 
dry  kiln  "knocked  off"  work  at  12  o'clock 
in  the  day,  and,  after  eating  his  dinner,  he 
was  ready  to  leave  for  Savannah,  where  he 
resided. 

"The  locomotiye  of  defendant  with  several 
cars  in  front  of  it  was  at  the  mill,  and  it  was 
upon  this  train  that  plaintiff  and  other  em- 
ployes, bound  for  said  Big  Stick  Siding,  were 
to  go.  The  engine  was  coupled  to  the  first  car 
by  a  wooden  couplinjg  pole  about  15  or  30  feet 
long.  Said  coupling  pole  was  about  8x6  inches 
in  dimensions.  Plaintiff  had  just  left  his  board- 
ing place  to  go  to  his  sleeping  quarters,  to  get 
his  coat  and  started  towards  the  engine  when 
it  started  off.  At  the  time  a  number  of  the 
employes  of  defendant  were  seated  upon  the 
cars.  Plaintiff  hallooed  to  tlie  engineer  to 
stop  the  engine,  but  it  was  not  stopped, 
and,  as  the  engine  and  cars  were  moving 
slowly,  plaintiff  mounted  the  coupling  pole  and 
obtained  a  seat  thereon.  While  seated  upon  said 
coupling  pole,  the  said  engine  started  up  with 
a  sudden,  violent  unnecessary,  unusual  jerk, 
which  threw  plaintiff  off  the  coupling  pole  and 
onto  his  feet  upon  the  ground.  Plaintiff  still 
had  hold  of  the  coupling  pole  and  ran  along  with 
the  train,  trying  to  regain  his  seat,  but  as  the 
road  was  not  surfaced,  and  plaintiff  had  to  step 
between  the  ties  and  on  the  ties,  and  the  train 
was  accelerating  its  speed,  plaintiff's  hold  was 
broken;  he  was  thrown  to  the  ground;  the  en- 
gine ran  over  him,  cutting  off  his  left  arm  at 
the  elbow,  cutting  off  his  left  foot  right  at  the 
instep,  breaking  three  ribs  on  his  right  side,  and 
bruising  him  about  the  right  temple  and  the 
scalp.  It  was  usual  and  customary/  for  em- 
ployes to  ride  on  the  coupling  pole;  this  was 
known  to  the  engineer  and  fireman,  who  knew 
that  plaintiff  was  on  the  coupling  pole  at  the 
time  of  the  aforesaid  jerk."  "As  soon  as  plain- 
tiff was  thrown  to  the  ground,  he  and  other 
employes  on  the  tramcar  hallooed  to  the  en- 
gineer to  stop  the  engine.  These  warnings  were 
not  heeded,  and,  though  plaintiff  ran  with  the 
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engine  SO  feet  or  more,  defendant  did  nothing 
to  stop  the  car  until  plaintiff  had  fallen. 
"The  engine  wag  manned  by  an  engineer  and 
fireman.  Plaintiff  was  in  full  view  of  them,  and 
they  Icnew  he  was  riding  upon  a  coupling  pole. 
They  knew  that  he  fell  from  the  coupling. 
By  the  ezerciae  of  ordinary  care,  the  engineer 
and  fireman  could  have  known  that  plaintiff 
was  upon  the  coupling  pole,  and  that  he  bad 
fallen  therefrom.  By  promptly  stopping  the 
said  engine  after  the  plaintiff  fell,  the  engineer 
and  fireman  could  have  stopped  said  engine  and 
avoided  running  over  plaintiff." 

It  la  alleged  that  the  defendant  was  negli- 
gent in  causing  the  violent,  unusual,  and  un- 
necessary ]erk,  and  In  falling  to  use  ordinary 
care,  and  endeavoring  to  stop  said  train  after 
the  plaintiff  fell  and  was  running  on  the 
track,  and  that  he  himself  was  in  the  exer- 
cise of  ordinary  care;  that  the  lengine  was 
running  slowly  at  the  time  he  mounted  the 
coupling  pole,  and  he  secured  a  seat  thereon 
which  would  have  been  safe  In  the  absence 
of  any  unnecessary  or  unusual  Jerk,  and 
after  he  fell  from  the  coupling  pole  he  did 
all  In  his  power  to  avoid  injury,  but  could 
not  have  avoided  Injury  by  any  degree  of 
care.  His  age  and  earning  capacity  are  stat- 
ed and  It  is  alleged  that  his  earning  ca- 
pacity had  been  totally  destroyed,  and  that 
be  has  suffered,  still  suffers,  and  will  al- 
ways suffer,  the  greatest  pain  and  agony, 
whereby  he  bad  been  damaged  in  the  sum  of 
980,000. 

The  defendant  demurred  on  the  grounds 
that  the  petition  set  out  no  cause  of  action ; 
that  it  appears  from  the  petition  that  the 
Injury  was  caused  by  the  negligence  of  a 
fellow  servant  or  fellow  servants  of  the 
plaintiff,  and  not  from  any  act  of  the  defoid- 
ant ;  that  It  appeared  from  the  petition  that 
the  proximate  cause  of  the  Injury  to  the 
plaintiff  was  his  reckless  conduct  tn  attempt- 
ing to  board  the  moving  train,  and  In  at- 
tempting to  ride  In  an  open  and  exposed 
position  tbereon;  and  that  the  petition  as  a 
whole  did  not  set  forth  the  breach  by  the  de- 
fendant of  any  duty  It  owed  to  the  plaln- 
tUt  The  demurrer  was  sustained,  and  the 
petition  dismissed,  and  the  plaintiff  excepted. 

Osborne  St  Lawrence,  of  Savannah,  for 
plaintiff  in  error.  Gordon  Sauasy,  ot  Savan- 
nah, for  defendant  In  error. 

WADE,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  sole  negligence  charged 
against  the  defendant  Is  the  negligence  of  the 
engineer  and  of  the  fireman  In  accelerating 
the  movement  of  the  train  by  a  sudden,  un- 
usual, and  unnecessary  jerk,  and  In  falling 
to  stop  the  train  after  the  plaintiff  had  been 
thrown  to  the  ground  from  Ills  seat  on  the 
coupling  pole,  and  was  running  along  the 
track  endeavoring  to  again  mount  the  cou- 
pling, when  the  engineer  and  fireman  "knew 
he  was  riding  upon  the  coupling  pole  and 
that  be  fell  from  the  coupling."  If  the  en- 
gineer and  the  fireman  were  fellow  servants  of 
the  plalntlfl  at  the  time  and  place  of  the  In- 


jury, no  recovery  could  be  bad  under  the  al- 
legations made  in  the  petition.  Under  the 
doctrine  laid  down  In  Brush  Electric  Light  & 
Power  Co.  v.  Wells,  110  Ga  192,  35  S.  B.  365, 
RaUey  v.  Garbutt,  112  Ga.  288,  3T  S.  B. 
360,  Roland  v.  Tift,  131  Ga.  683,  63  S.  B.  133, 
20  L.  R.  A.  (N.  S.)  354,  and  Ga.  Coal  &  Iron 
Co.  V.  Bradford,  131  Ga.  289,  62  S.  B.  193, 127 
Am.  St  Rep.  228,  It  Is  clear  that  the  plaintiff, 
while  actually  employed  In  the  work  of  con- 
structing a  dry  kiln  to  be  used  tn  connection 
with  the  sawmill  of  the  plaintiff,  and  in  fur- 
therance of  the  general  business  of  manufac- 
turing lumber,  was  a  fellow  servant  of  the 
engineer  and  fireman  engaged  in  running  the 
tram  engine  and  cars,  used  In  furtherance  of 
the  same  business,  and  If,  while  so  employed, 
he  was  Injured  by  the  negligence  of  the  said 
engineer  and  fireman,  be  could  not  recover 
from  the  common  master  for  the  injury. 

The  conflicting  doctrine  laid  down  in  Coop- 
er V.  MuUlns,  30  Ga.  146,  76  Am.  Dec.  638, 
was  held.  In  Brush  Electric  Light  &  Power 
Go.  V.  Wells,  supra,  and  again  in  Georgia  Coal 
ft  Iron  Co.  V.  Bradford,  supra,  to  be  mere 
obiter;  and  the  case  of  Bain  v.  Athens  Foun- 
dry St  Machine  Works,  75  Ga.  718,  was  dis- 
tinguished In  Brush  Electric  Light  &  Power 
Co.  V.  Wells,  supra,  and  was  again  declared 
not  to  be  controlling,  in  CoUey  v.  Southern 
Cotton  OU  Co.,  120  Ga.  258,  47  S.  E.  932.  But 
It  Is  contended  that  the  plaintiff,  having 
"knocked  off"  work  and  ceased  his  employ- 
ment before  the  Injury  occurred,  was  not,  at 
the  precise  time  of  the  Injury,  himself  In  the 
employment  of  the  defendant,  and  hence  was 
not  at  that  time  and  place  a  fellow  servant 
of  the  engineer  and  fireman,  through  whose 
alleged  carelessness  the  Injury  was  inflicted. 

In  Bailey  v.  Garbutt,  112  Ga.  288,  37  S.  B. 
360,  It  appeared  that  the  defendants  owned  a 
sawmill  and  operated  a  railroad  In  connection 
therewith,  for  the  purpose  of  hauling  logs 
from  the  woods  to  their  mill,  and  for  the  fur- 
ther purpose  of  transporting  their  employes 
back  and  forth  between  their  mill  and  the 
woods;  and  the  plaintiff  was  employed  as  a 
stock  cutter  and  was  being  transported  to 
bis  place  of  work  on  the  train  of  the  defend- 
ants when  he  was  injured  on  account  of  the 
negligence  of  the  engineer.  The  court  held 
that  he  and  the  engineer  were  fellow  servants, 
citing  Brush  Electric  Light  &  Power  Ca  v. 
Wells,  supra,  and  Mclver  v.  Florida,  etc.,  R. 
Co.,  110  Ga.  228,  36  S.  B.  775,  65  L.  R.  A.  437, 
as  authority  for  the  holding.  In  Roland  v. 
Tift,  131  Ga.  683,  63  S.  B.  133,  20  L.  R.  A.  (N. 
S.)  854,  the  defendant  operated  a  private 
railroad  In  connection  with  bis  sawmill,  for 
the  purpose  of  transporting  his  employes 
from  the  mill  to  their  work  in  the  woods, 
and  for  hauling  logs  from  the  woods  to  the 
mill,  and  the  court  held  that  the  servants  en- 
gaged In  operating  the  log  train  and  the  serv- 
ants riding  thereon  from  the  mill  to  their 
work  were  fellow  servants,  and  the  owner  of 
the  mill  was  not  liable  to  one  of  the  servants 
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injured  In  the  operation  of  the  train  by  fbe 
negligence  of  Ills  coseryant. 

It  will  be  noted  in  botb  tli9  Ralley  Case 
and  the  Roland  Case,  supra,  tbat  the  plain- 
tiffs were  being  transported  to  their  work, 
and  were  not  away  from  it  after  their  active 
serrice  had  ceased. 

"A  servant  who,  at  the  time  of  the  accident 
in  suit,  was  being  transported  on  a  railway  car 
or  other  vehicle  furnished  for  the  purpose  of 
facilitating  the  performance  of  his  work  is  deem- 
ed to  have  been  injured  In  the  course  of  his 
employment,  and  therefore  cannot  recover  if  the 
injury  was  the  result  of  a  risk  known  to  and 
appreciated  by  him."  4  Labatt's  Master  and 
Servant  (2d  Ed.)  4669. 

It  haa  been  held  In  a  large  number  of 
cases  that: 

"Negligence  of  the  servants  operating  the 
vehicle  in  which  the  injured  servant  was  being 
transported  was  one  of  the  risks  assumed  by 
him.  Under  such  circumstances,  he  cannot  re- 
cover on  the  theory  that  be  was  in  the  position 
of  a  stranger,  as  having  ceased,  for  the  time 
being,  to  be  actively  employed  in  bis  master's 
business."    Id.  4669. 

"The  inability  of  snch  employes  to  recover  has 
been  affirmed,  both  where  the  accident  occurred 
while  they  were  journeying  between  two  points 
at  which  work  was  to  be  done,  and  where  it 
occurred  while  they  were  being  transported  from 
the  place  where  they  resided  to  the  place  where 
they  worked.  But  the  operation  of  the  general 
rule  is  not  confined  to  cases  of  the  above  type. 
The  character  of  the  train  on  which  the  servant 
was  being  transported  is  immaterial,  provided  it 
was  being  used  as  a  means  of  conveyance  to 
take  him,  in  the  course  of  the  performance  of 
his  contract,  to  or  from  the  place  where  his 
duties  called  him."    Id.  p.  4670. 

It  Is  Insisted  by  counsel  tor  the  plaintiec 
that  the  defense  of  common  employment  la 
not  available  to  the  defendant,  because  the 
plaintiff  was  traveling  entirely  for  his  own 
purposes,  "and  the  right  at  the  master  to 
exact  the  performance  of  serrioes  was  not 
merdy  dormant,  but  wholly  suspended,"  and 
a  nmnber  of  cases,  dted  in  4  Labatt  ^  EdJ 
4670,  are  relied  upon  to  sustain  the  conten- 
tion that  the  relation  of  master  and  servant 
between  the  plaintiff  and  the  defendant  was 
wholly  suspended  at  the  time  of  the  injury. 
The  tramroad  used  by  the  employes  of  de- 
fendant and  with  its  acquiescence  and  per- 
mission was  undoubtedly  used  for  the  pur- 
pose of  facilitating  the  performance  of  the 
work  which  the  plaintiff  was  under  contract 
to  execute,  since  it  appeared  in  his  petition 
that  he  resided  in  Savannah,  and  that  he 
"knocked  off"  work  on  Saturday  at  noon  In 
order  to  return  to  his  home  in  Savannah, 
which  assertion  carried  with  It  more  than  an 
intimation  (and  pleadings  must  be  construed 
most  strongly  against  the  pleader)  that  his 
contractual  relations  with  the  defendant  had 
not  been  terminated  at  the  time  he  "knocked 
off"  at  midday,  or  even  at  the  time  the  injury 
occurred  an  hour  later,  but  that  he  had  only 
left  his  work  temporarily  with  the  full  In- 


tention of  thereafter  returning  to  tbe  saw- 
mill, where  he  was  constructing  tbe  dry 
kiln,  and  resuming  snch  work.  The  right  of 
the  master  to  exact  the  performance  of  serv- 
ices was  not  wholly  suspended,  but  merely 
dormant,  and  he  was  still  in  the  employ  of 
the  defendant  company  at  the  time  the  In- 
jury occurred,  notwithstanding  the  t&ct  that 
he  was  not  at  the  mom^it  actually  engaged 
as  a  carpenter.  Nor  can  it  be  said  that  he 
was  traveling  for  his  own  purposes,  since 
his  labors  for  the  week  had  closed,  and  he 
was  traveling  to  his  home  oa  tbe  means  of 
transportation  furnished  by  the  defendant 
for  the  purpose  of  enjoying  a  rest  on  the 
sabbath,  and  expecting  to  return  and  engage 
In  his  work  for  the  defendant  with  renewed 
▼Igor  thereafter.  His  transportation  to  and 
from  his  work  facilitated  the  business  of  the 
master,  and-  was  for  the  benefit  and  puriioaes 
of  the  master  as  well  as  for  his  own. 

In  Ellington  v.  Beaver  Dam  Lumber  Oa, 
83  Oa.  S8,  19  S.  B.  21,  the  court  holds  that 
one  who  Is  daily  transported  to  and  from  his 
work  on  a  railroad  used  by  a  lumber  com- 
pany for  the  transportation  of  its  suj^Ues 
and  products  is  a  fellow  servant  of  another 
person  employed  by  the  same  company  to 
keep  the  tram  in  repair.  In  the  present  case 
it  does  not  appear  that  the  plaintiff  was 
transported  daily  to  and  from  his  businesa, 
but  It  does  appear  from  his  petition  that  it 
was  the  custom  of  the  defendant  to  permit 
its  employes  to  ride  upon  its  tramroad  b^ 
tween  Its  sawmill  and  the  railroad  sidings 
and  he  was  seeking  to  avail  himself  of  this 
custom,  as  an  employe  of  the  defendant, 
when  he  sought  to  board  the  moving  train 
and  suffered  the  injury  complained  of.  We 
think  the  assertion  In  the  petition  that  tbe 
plalntUf  and  other  employes  engaged  in  the 
construction  of  the  dry  kiln  had  "knocked 
off"  work  at  12  o'clock  on  the  day  of  the 
Injury  would  not  Justify  the  conclusion  that 
his  connection  with  tbe  defendant  as  an  em- 
ploye had  absolutely  terminated,  but  indi- 
cated rather  that  his  services  as  employe 
were  temporarily  suspended,  and  that  it  was 
as  an  employe  of  the  defendant  that  be 
sought  transportation  away  from  its  mill,  and 
it  was  as  such  employe  that  he  received  the 
injury  alleged  through  the  negligence  of  bis 
coemployes. 

Since,  in  our  view  of  the  case,  the  plaintiff, 
as  a  feJlow  servant,  could  not  recover,  and 
upon  this  ground  the  ruUng  of  the  court  was 
proper,  it  Is  unnecessary  to  discuss  the  valid- 
ity or  Invalidity  of  other  reasons  which 
might  have  authorized  the  court  to  sustain 
the  demurrer. 

Judgment  affirmed 

BOAN,  J.,  absent  on  account  of  stcknessL 
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(15  Oa.  App.  W) 

EARLY  et  al  t.  HAMPTON.    (No.  5480.) 
(Court  of  Appeal*  ot  Georgia.    Sept  1,  1914.) 

(SyUaliu  by  the  Court.) 
1.  Appeal  akd  Erbob  (J'  856»>— Objiction— 

Sufficiency. 

Although  tbe  defendants  failed  to  attach 
to  the  proffered  amendment  to  their  answer  an 
affidavit  as  required  by  Civ.  Code  1910,  |  6640, 
that,  at  the  time  of  filing  the  original  plea  or 
answer,  the  new  facts  or  defense  set  up  in  the 
amended  plea  or  answer  were  not  omitted 
for  the  purpose  of  delay,  and  that  tbe  amend- 
ment was  not  offered  for  delay,  the  lack  of  such 
an  affidavit  will  not  be  considered  in  determin- 
ing whether  the  court  erred  in  refusing  to  allow 
tbe  amendment,  since  the  sole  reason  for  disal- 
lowing it,  as  recited  in  the  bill  of  exceptions, 
was  uat  it  "conatitnted  no  defense  to  plaintiff's 
suit."  Edwards  t.  Boyd  Co.,  136  Ga.  738,  739, 
T2  S.  E.  34. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 


Enor,    Cent    Dig.    H   8406-3424,   8429-8484; 
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2.  RKPMViif    (i    188»)— AonoN    OH    Fobth- 

ooiaNO  Bond— DiFENSK. 

A  valid  defense  to  a  salt,  based  on  the  al- 
leged breach  of  a  forthcoming  bond  given  for 
live  stock,  is  set  up  by  a  plea  whidi  alleges 
that  tbe  stock  died  in  the  possession  of  the  mak- 
ers of  tbe  bond,  and  that  "the  death  of  the  live 
•tock  was  due  to  the  act  of  God,  and  was  in  no 
wise  tbe  result  of  the  conduct  or  negligence  of 
dtber  tbe  defendant  or  bis  sureties,"  and  which 
indicates,  with  sufficient  particularity  and  defi- 
niteness,  bow  and  in  what  manner,  and  for  what 
reason,  the  death  occurred. 

[Ed.  Note.— Fur  other  cases,  see  Replevin, 
Cent  Dig.  if  520-626;  Dec  Dig.  {  133.*] 

8.   RlPLKVlH      (li      129,      184*)— FOBTHOOinNO 

Bon  d— Bbiach— Dkman  d— Notick. 
There  is  no  law  in  Georgia  requiring  a  de- 
mand by  the  sheriff  on  either  the  principal  or 
the  surety  on  a  forthcoming  bond,  in  order  to  es- 
tablish a  breach  of  Uie  bond.  Legal  advertise- 
ment of  the  property  described  in  the  bond  is 
sufficient  notice  to  the  parties,  and  proof  of  the 
advertisement  will  suffice  to  show  such  breach, 
if  the  property  be  not  produced  at  the  tiiliie  and 
place  of  sale. 

[Ed.  Note.— For  other  cases,  see  Replevin. 
Cent  Dig.  if  611-013,  627-631;  Dec.  Dig.  H 
129,  134>] 

4.  Rkflevir  (I  12^)— FoBTHOoiaifo  Bond— 

Bbeach— Adtsbtisskbnt. 

If  it  be  beyond  the  power  of  the  obligors 
to  produce  the  property  at  the  time  and  place 
of  sale,  on  account  of  its  loss  or  destruction, 
and  this  fact  be  pleaded  and  proved  by  the 
plaintiff,  or  formally  admitted  by  the  defendant, 
this  might  dispense  with  advertisement,  so  far 
as  the  parties  to  the  suit  are  concerned. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  »  611-613;   Dec.  Dig.  i  129.*] 

(Additional  Bytlahui  by  Bditorial  Btaf.) 

6.  WoBDs  AND  Phbasks— "Act  of  God." 

Under  the  expression  "act  of  God"  are  com- 
prehended all  misfortunes  and  actions  arising 
from  inevitable  necessity  which  human  prudence 
could  not  foresee  or  prevent  Hence  illness,  be- 
yond the  power  of  men  to  control  or  prevent,  <s 
the  act  of  God  (citing  Words  and  Phrases,  vol. 
1,  p.  124.) 

Error  from  City  Court  of  Floyd;    J.  H. 
Beece,  Judge. 
Action  by  A.  P.  Hampton  against  T.  0. 


Early  and  othera.     Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

Eubanks  &  Mebane,  of  Rome,  for  plaintiffs 
in  error.  C.  L  Carey,  of  Rome,  for  defendant 
tn  error. 

WADE,  J.  A  mortgage  fi.  fa.  in  favor  of 
Hampton  and  against  Stroud  was  levied  up- 
on a  horse  in  the  possession  of  Early,  who 
filed  a  claim  affidavit  and  executed  a  forth- 
coming bond,  with  Camp  aa  security  thereon, 
which  obligated  Early  and  Camp  to  deliver 
the  horse  to  the  sheriff  of  Floyd  county  on 
the  date  and  at  tbe  place  of  sale,  if  the  same 
should  be  found  subject  to  the  fl.  fa.  On  the 
trial  of  the  claim  case  the  property  was 
found  subject,  but  It  was  not  produced  at  the 
time  and  place  of  sale,  and  suit  was  filed 
against  Early  and  Camp  on  the  forthcoming 
bond.  The  defendants  entered  a  general  de- 
nial of  the  various  allegations  of  the  petition 
in  May,  1913.  After  tbe  lapse  of  two  inter- 
vening terms  of  the  court,  the  case  was  tried 
in  January,  1914,  and  at  this  time  the  defend- 
ants offered  an  amendment  to  their  original 
plea.  In  tbe  proposed  amendment  they  set 
up  that  the  horse,  for  the  production  of  which 
the  forthcoming  bond  was  given,  had  died 
while  in  tbe  custody  of  Camp,  notwithstand- 
ing the  best  possible  care  and  attention  had 
been  given  the  animal  from  the  time  tbe  bond 
was  executed  until  bis  death;  that  the  horse 
became  111  and  died  without  any  neglect  on 
tbe  part  of  the  defendants,  or  because  of  any 
lack  of  attention,  food,,  or  medicine,  and  not- 
withstanding everything  possible  to  save  its 
life  had  been  done  by  them.  They  alleged 
further  that,  several  months  prior  to  the  sign- 
ing of  the' bond  sued  upon,  tbe  horse  waa  in 
tbe  possession  of  the  plaintiff,  and  was  at 
that  time  affected  with  some  disease  of  the 
eyes,  back,  and  spine,  which  tbe  defendants 
were  unable  to  describe  by  name;  that,  at 
the  time  tbe  defendants  made  and  executed 
tbe  bond,  tbe  horse  was  still  so  affected;  and 
that  after  that  time  the  disease  grew  worse, 
the  horse  became  practically  blind,  weak  in 
the  back  and  spine,  and  unable  to  stand,  un- 
til finally  he  died.  Tbe  defendants  enumerat- 
ed the  various  efforts  made  by  them  to  minis- 
ter to  tbe  affected  boiae,  tbe  treatments  used, 
and  the  general  care  exercised  by  them,  and 
farther  made  tbe  following  allegations: 

"Defendants  say  that  the  disease,  sickness, 
and  death  of  said  horse  was  in  no  way  brought 
about,  aided,  or  caused  by  the  defendants;  that 
they  were  guilty  of  no  act  of  omission  or  act  of 
commission  that  caused  the  sickness  and  death 
of  said  animal,  but  that  its  sickness,  as  afore- 
said, was  begun  while  he  was  owned  by  the 
plaintiff  in  this  case;  and  that,  as  aforesaid, 
said  horse  was  still  afflicted  witii  said  disease 
at  the  time  said  bond  was  signed  by  these  de- 
fendants. They  show  that  said  death  of  said 
horse  was  caused  by  an  act  of  God,  and  that 
he  died  as  the  natural  cause  of  things  and 
because  of  acta  and  things  over  which  these  de- 
fendants bad  no  power  or  control,  and  in  no 
wise  was  the  death  of  said  horse  the  result  of 
the  conduct  of  the  defendants." 
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The  amendment  was  not  verified  when  It 
was  offered,  as  provided  by  section  5640  of 
the  Civil  Code,  bat  no  objection  on  this  ac- 
count appears  to  have  been  made  at  that 
time.  The  court  refused  to  allow  the  amend- 
ment, the  case  proceeded  to  trial,  and  the 
trial  resulted  in  a  verdict  in  favor  of  the 
plaintiff.  A  motion  for  a  new  trial  was  over- 
ruled, and  the  defendants  excepted  to  the  dis- 
allowance of  the  amendment  and  to  the  re- 
fusal of  a  new  trial.  The  bill  of  exceptions 
declares  that  on  January  8, 1914,  the  defend- 
ants offered  an  amendment  to  their  original 
plea  and  answer  in  this  case,  and  the  court 
disallowed  and  refused  the  amendment  "on 
the  ground  that  the  amendment  so  offered 
constituted  no  defense  to  plaintiff's  suit"  A 
copy  of  the  amendment  is  included  in  the  bill 
of  exceptions.  The  motion  for  a  new  trial, 
in  addition  to  the  general  grounds,  alleges  er- 
ror because  of  the  refusal  of  the  court  to  al- 
low the  amendment  to  the  answer,  and  be- 
cause the  court  charged  the  Jury  that  there 
was  but  one  issue  for  them  to  determine,  and 
that  this  issue  was  the  value  of  the  horse  at 
the  time  the  forthcoming  bond  was  signed  by 
the  defendants,  without  further  instructing 
the  Jury  tliat  the  defendants  would  be  liable 
under  the  bond,  unless  the  death  of  the  horse 
was  in  no  wise  the  result  of  their  conduct, 
and  because  the  court  charged  that,  if  the 
horse  died  while  in  the  possession  of  the  de- 
fendants, they  would  be  responsible  for  its 
value,  and  the  non-production  of  the  proper- 
ty would  not  be  excused,  except  by  an  act  of 
God  or  the  public  enemy,  and  "it  you  find 
there  is  evidence  in  this  case  that  these  de- 
fendants signed  this  forthcoming  bond,  as  Is 
set  forth  in  plaintiff's  petition,  then  I  charge 
you  that  you  will  find  a  verdict  for  the  plain- 
tiff for  the  amount  of  the  value  of  the  horse 
at  the  time  the  forthcoming  bond  was  signed 
by  the  defendants."  This  last  charge  is  ob- 
jected to  on  the  ground  that  where  the  forth- 
coming bond  is  for  a  live  animal,  and  it  dies 
while  in  the  possession  of  the  makers  of  the 
bond,  they  will  be  responsible  for  its  value, 
unless  they  show  that  the  death  of  the  ani- 
mal was  brought  about  by  the  act  of  Ood, 
and  was  In  no  wise  the  result  of  their  con- 
duct The  failure  of  the  court  so  to  charge 
is  insisted  upon  as  error. 

[1J  1.  The  Civil  Code,  i  6640,  provides  dis- 
tinctly that  where  an  amendment,  offered 
after  the  time  allowed  for  answer  has  expir- 
ed, sets  up  any  new  facts  or  defense,  notice 
of  which  was  not  given  by  the  original  plea 
or  answer,  it  shall  not  be  allowed,  "unless, 
at  the  time  of  filing  such  amended  plea  or 
answer  containing  the  new  matter,  he  [the 
defendant]  shall  attach  an  affidavit  that  at 
the  time  of  filing  the  original  plea  or  answer, 
he  did  not  omit  the  new  facts  or  defense  set 
out  In  the  amended  plea  or  answer  for  the 
purpose  of  delay,  and  that  the  amendment  is 
not  now  offered  for  delay,  or  unless,  in  the 
discretion  of  the  court  the  circumstances  of 
Oie  case  or  substantial  justice  between  the 


parties  require  that  sncli  amendment  be  al- 
lowed without  attaching  such  affidavit"  The 
requirements  of  this  section  have  been  en- 
forced time  and  again  by  the  rulings  of  our 
Supreme  Court  See  Beacham  v.  Wrights- 
vllle  &  TennlUe  Railroad  Co.,  125  Ga.  362 
(2),  54  S.  E.  157;  Columbus  Show  Case  Co. 
V.  Brinson,  128  Ga.  487,  57  S.  B.  871;  Kirby 
Planing  Mill  Co.  v.  Hughes,  11  Ga.  App.  645, 
76  S.  B.  1059. 

If  the  amendment  offered  in  this  case  had 
been  objected  to  on  the  ground  that  it  was 
not  verified  as  required  by  law,  or  if  the 
record  simply  disclosed  the  fact  that  the 
amendment  was  not  so  verified  and  that  the 
judge  refused  to  allow  it  without  assigning 
the  reason  why  he  refused  to  allow  it  his 
action  in  declining  to  allow  it  would  not  be 
reversible  error;  but  it  appears  from  the 
record  that  the  amendment  was  disallowed 
on  the  specific  ground  that  "said  amendment 
so  offered  constituted  no  defense  to  plalntUTs 
suit"  In  the  case  of  Bdwards  ▼.  Boyd  Co., 
136  Ga.  733,  738,  72  S.  E.  34,  37,  the  point 
is  explicitly  ruled,  and  that  decision  is  con- 
trolling in  this  case.  In  the  decision  it  was 
said: 

"It  was  insisted  in  the  brief  of  counsel  for  de- 
fendant in  error  that  the  amendment  was  prop- 
erly disallowed,  because  it  was  offered  after 
the  appearance  term,  and  there  was  no  affidavit 
attached  as  required  by  Civil  Code  of  1895, 
I  5057  (Code  of  1910,  §  5640),  as  amended  by 
the  act  of  December  21,  1897  (Acta  1897,  p.  36) ; 
but  no  such  objection  was  made  to  ita  allowance 
at  the  time  it  was  offered,  and  it  appears  from 
the  recitals  in  the  bill  of  exceptions  that  the 
judge  disallowed  it  not  because  of  a  failure  to 
attach  the  statutory  affidavit  but  upon  the 
ground  that  the  matter  referred  to  did  not  con- 
stitute a  valid  defense  to  the  action.  Had  the 
point  been  made  at  the  trial,  it  could  have  been 
met,  if  need  be,  by  making  the  affidavit.  Ward 
V.  Frick,  95  Ga.  804,  22  S.  E.  899.  At  any  rate, 
the  defendant  would  have  had  an  opportunity  to 
do  10.  But,  in  view  of  the  recitals  in  the  bill 
of  exceptions  as  to  the  ground  on  which  this 
amendment  was  disallowed,  it  would  be  going 
too  far  to  deprive  a  defendant  of  a  substan- 
tial defense  for  the  mere  reason  that  no  affidavit 
was  attached,  and  the  judge  might  not  have  ex- 
ercised his  discretion  in  allowug  it  to  be  filed 
without  any  affidavit  when  it  appears  from 
the  bill  of  exceptions  that  it  was  not  disal- 
lowed on  discretionary  grounds.  If  the  amend- 
ment was  open  to  such  objection,  the  plaintiff 
should  have  urged  that  with  the  other  objections 
which  were  made;  but  he  waived  its  form  by 
objection  to  ita  sufficiency  in  law  without  mak- 
ing the  question  as  to  ita  form." 

In  Benson  t.  Marietta  Fertilizer  Co.,  139 
Ga.  691,  77  S.  E.  1125,  the  court  held  that 
where  there  is  no  affidavit  accompanying  the 
proposed  amendment,  as  required  by  the  CMl 
Code,  i  5640,  and  "the  record  fails  to  show 
upon  what  ground  the  court  refused  to  allow 
the  amendment,"  there  is  no  abuse  of  discre- 
tion in  disallowing  it,  even  if  it  be  otherwise 
good.  In  other  words,  in  the  case  last  men- 
tioned, since  the  record  does  not  disclose  that 
the  amendment  was  refused  for  other  reasons 
alone,  the  court  assumes  that  the  refusal  of 
the  trial  judge  to  allow  it  was  on  account 
of  tbe  absence  of  a  proper  affidavit,  aad  such 
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refusal  on  that  ground  was  proper.  The  ref- 
erence in  that  case  to  the  fact  that  the  record 
In  that  case  failed  to  ahow  upon  what  grotrnd 
the  court  refused  to  allow  the  amendment 
was  obviously  a  recognition  of  the  doctrine 
laid  down  in  Edwards  ▼.  Boyd,  supra. 

[2,6]  2.  "Under  the  expression  'act  of  God' 
are  comprehended  all  misfortunes  and  actions 
arising  from  inevitable  necessity  which  hu- 
.  man  prudence  could  not  foresee  or  prevent 
Hence  it  ia  held  that  Illness,  being  beyond 
the  power  of  man  to  control  or  prevent,  is 
the  act  of  God."  Words  and  Phrases,  voL  1, 
p.  124. 

In  Fish  V.  Chapman,  2  Ga.  349,  46  Am. 
Dec.  393,  Judge  Nlsbet  says: 

"Vnavaidable  is  gynonymous  with  inevitable, 
and  inevitable  or  unavoidable  aoddents  are  the 
same  with  the  acts  of  God,  which  mean  any 
accident  produced  by  physical  causes  which  are 
inevitable,  such  as  lightnings,  storms,  perils  of 
the  sea,  earthqnalcea,  inundations,  sudden  death, 
or  illness." 

In  Young  v.  Waldrlp,  91  Ga.  765,  18  S.  B. 
23,  where  a  mule  fell  in  a  post  hole  on  the 
premises  of  the  person  chargeable  with  its 
care,  which  hole  was  overgrown  and  conceal- 
ed by  grass,  the  court  held  that  this  was 
not  an  act  of  God,  and  would  not  relieve  a 
claimant  of  the  property  from  his  contract 
to  produce  it  under  the  provisions  of  a  forth- 
coming bond  executed  by  him.  The  court 
said: 

"A  plea  alleging  the  death  of  the  mule  with- 
out negligence  or  fault  of  the  claimant  was  in- 
sufficient and  should  have  been  stricken  on  de- 
murrer ;  there  being  no  tUleffation  that  the  death 
too*  coMied  by  the  aot  of  Ood."    (Italics  ours.) 

The  amendatory  plea  under  consideration 
not  only  alleged  that  the  death  of  the  horse 
occurred  without  fault  or  negligence  on  the 
part  of  the  defendants,  and  notwithstanding 
the  utmost  care  on  their  part  In  providing 
proper  food,  shelter,  medicine,  and  medical 
attention,  but  it  distinctly  alleged  in  so  many 
words,  and  in  exact  fulfillment  of  the  require- 
ment set  out  in  Young  v.  Waldrlp,  supra,  that 
the  death  of  the  horse  was  caused  "by  the  aot 
of  Ood." 

In  the  case  of  Carr  v.  Houston  Guano  & 
Warehouse  Co.,  105  Ga.  268,  31  S.  B.  178,  the 
four  mulea  described  in  the  forthcoming  bond 
were  not  present  at  the  time  and  place  of 
sale,  and  the  d^endant  sought  to  escape  lia- 
bility for  bis  breach  of  the  bond  by  setting 
up  that  a  return  of  the  property  had  been 
prevented  by  an  act  of  God.  The  court  held 
that  the  evidence  in  that  particular  case  was 
not  sufficient  to  prevent  a  recovery,  and  cited 
with  approval  the  case  of  Young  v.  Waldrlp, 
supra,  in  wlilch  the  court  said  that : 

When  "the  claimant  takes  the  property  in  his 
possession,  he  is  responsible  for  its  care  and 
safe-keeping,  and,  if  it  is  Injured  or  wasted 
while  in  his  possession,  it  is  at  his  risk.  If  it  is 
a  live  animal,  and  dies  while  in  liis  possession, 
be  is  responsible  for  its  value,  unless  he  can 
show  that  its  death  was  caused  by  the  act  of 
God.  and  is  in  no  wise  the  result  of  his  own  con- 
duct ♦  •  ♦  We  are  clear  that  nothing  else 
than  this  will  or  ought  to  excuse  the  claimant 


for  a  nonproduction  of  the  property  according  to 
the  terms  of  the  bond." 

One  of  the  four  mules  was  killed  by  light- 
ning, and  one  died  with  blind  staggers,  and 
two  mules  died  in  a  swamp  in  a  pasture, 
and  the  court  held  that  the  value  of  the  ani- 
mal stricken  by  lightning,  as  shown  by  the 
proof  in  that  case,  was  not  Involved,  and  that 
the  evidence  simply  established  that  one  of 
the  remaining  mules  died  with  the  disease 
known  as  blind  staggers,  and  the  other  two 
died  in  a  swamp  in  a  pasture;  that  the  pas- 
ture was  a  fair  one;  and  that  a  crop  of  corn 
and  peas  had  been  raised  tn  the  pasture. 

"The  proof  is  otherwise  silent  as  to  the  cause 
of  the  disease  and  the  care  and  attention  which 
the  animals  received  from  the  obligors.  This 
testimony  is  not  sufficient  to  show  that  the  death 
of  the  animals  did  not  result  from  improper  care 
and  attention  on  the  part  of  the  principal  ob- 
ligor in  whose  possession  the  mules  were  suffer- 
ed to  remain  after  the  excution  of  the  bond; 
and  in  our  judgment  the  verdict  of  tide  jury  is 
authorized  by  law  and  is  in  accord  with  the 
evidence." 

It  Will  be  seen  that  In  that  case  the  ruling 
Is  based  upon  the  view  that  the  testimony 
was  not  sufficient  to  show  that  the  death  of 
the ,  animals  did  not  result  from  improper 
care  and  attention  on  the  part  of  the  princi- 
pal obligor;  and  the  inference  from  this  is 
that,  if  the  evidence  had  demonstrated  satis- 
factorily that  the  death  of  the  animals  re- 
sulted through  no  fault  or  negligence  on  the 
part  of  such  obligor,  it  would  have  relieved 
him  from  the  obligation  of  the  bond. 

Again  referring  to  the  case  of  Young  v. 
Waldrlp,  supra,  it  will  be  noted,  on  pages 
767,  768,  of  91  Ga.,  on  page  23  of  18  8.  B., 
that  the  Supreme  Court  says: 

"The  falling  of  a  mule  into  a  post  bole  over- 
grown and  concealed  with  grass,  if  this  occurred 
on  the  premises  of  the  person  chargeable  with 
the  care  of  the  mule,  is  not  the  act  of  God  and 
will  not  relieve  a  claimant  from  producing  the 
mule  in  fulfillment  of  his  contract  in  the  forth- 
coming bond.  The  evidence  in  this  case  does 
not  show  upon  whose  premises  and  under  what 
circumstances  in  detail  the  mule  was  killed. 
The  burden  of  proof  being  upon  the  defendants 
to  account  fully  for  the  nonproduction  of  the 
property,  the  finding  of  the  court  in  favor  of 
the  defendants  was  unwarranted." 

From  this  it  appears  that  had  the  proof 
established  that  the  concealed  post  hole,  which 
brought  about  the  death  of  the  mule,  was 
elsewhere  than  In  the  premises  of  the  person 
chargeable  with  the  care  of  the  mule,  and 
that  the  Injury  occurred  under  circumstances 
exonerating  him  from  the  cltarge  of  negli- 
gence, it  would  have  been  held,  that  the  Jury 
would  be  authorized  to  find  the  death  of  said 
mule  to  be  the  act  of  God. 

In  Moon  v.  Wright,  12  Ga.  App.  659,  78  S. 
B.  141,  the  court  said: 

"And  it  was  not  shown  that  the  death  of  the 
live  stock  was  due  to  the  act  of  God  and  was 
in  no  wise  the  result  of  the  conduct  or  negli- 
gence of  either  the  defendant  or  his  sureties." 

See,  also,  Rockmore  t.  Gamer,  9  Ga  App. 
369,  370,  71  8.  B.  606. 

We  think  the  amendatory  plea  came  up  to 
the  requirements  of  the  law,  and  the  trial 
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conrt  erred  In  disallowing  It  and  In  thereby 
preventing  the  defendants  from  placing  be- 
fore the  Jury  whatever  evidence  they  might 
have  been  able  to  produce,  tending  to  estab- 
lish that  the  horse  died  through  no  fault  or 
negligence  on  their  part,  and  that  Its  Illness 
and  death  were  an  act  of  God.  And  since 
the  amendment  set  up  a  legal  defense,  the 
court  erred  In  limiting  the  consideration  of 
the  Jury  merely  to  the  value  of  the  horse  at 
the  time  the  forthcoming  bond  was  executed. 
No  discussion  of  the  exceptions  to  the  charge 
is  necessary. 

[3, 4]  3, 4.  The  plaintiffs  in  error  complain 
that  the  evidence  did  not  warrant  the  verdict 
but,  on  the  contrary,  demanded  a  verdict  in 
their  favor,  because  the  record  does  not  dis- 
close that  any  demand  for  the  property  was 
made  by  the  sheriff  on  either  the  principal 
or  the  surety  on  the  forthcoming  bond,  or 
that  the  sale  was  legally  advertised.  It  Is 
well  settled  that  the  law  of  this  state  does 
not  require  such  a  demand  in  order  to  con- 
stitute a  breach  of  the  bond.  A  breach  is 
occasioned  if  the  officer  regularly  advertises 
the  property  for  sale,  and  It  Is  not  produced 
at  the  time  and  place  of  sale.  Stroud  v.  Han- 
cock, lie  Oa.  332,  42  S.  B.  496;  Thompson 
V.  Mapp,  6  Ga.  260;  Maro  ▼•  Thompson,  9 
Ga.  42 ;  Hogan  v.  Morris,  7  Ga.  App.  232,  235, 
66  S.  E.  550.  Here  it  does  not  appear  that 
any  demand  was  made  nor  does  It  appear, 
from  the  petition  or  from  the  original  ans- 
wer, that  the  necessity  for  advertisement  was 
removed  by  any  act  of  the  defendants,  or  by 
a  loss  of  the  property  through  an  act  of  God. 
Where  property  for  which  a  forthcoming  bond 
has  been  given  has  been  sold  and  the  pro- 
ceeds appropriated  by  the  makers  of  the 
bond,  who  thas  put  it  out  of  their  power  to 
deliver  the  property  to  the  levying  officer  In 
compliance  with  the  terms  of  the  bond,  their 
conduct  constitutes  a  breach  of  the  bond  and 
dispenses  wltn  advertisement;  and  by  parity 
of  reasoning  It  appears  to  us  that,  if  the  peti- 
tion or  the  answer  (in  behalf  of  all  -the  ob- 
ligors in  the  bond)  bad  set  out  facts  showing 
the  impossibility  of  making  any  delivery  of 
the  property  to  the  levying  officer,  it  would 
have  appeared  that  there  was  no  necessity 
for  readvertlslng  property,  In  order  to  consti- 
tute a  breach  of  the  forthcoming  bond,  and 
hence  the  lack  of  advertisement  would  be 
immaterial.  Lasslter  v.  Byrd,  55  Ga.  606; 
Stlnson  V.  Hall,  54  Ga.  676;  Bowen  v.  Penny, 
V«  Ga.  743;  Bowden  v.  Taylor,  81  Ga.  199, 
6  S.  B.  277 ;  Spence  t.  Coney,  97  Ga.  442,  25 
S.  E.  316;  Anderson  v.  Banks,  92  Ga.  123, 
18  S.  B.  364;  Willams  v.  Empire,  etc.,  Co., 
97  Ga.  446,  25  S.  E.  172.  Since,  under  our 
ruling,  the  case  must  go  back  for  a  new  trial, 
if  at  that  trial  the  amendatory  plea  hereto- 
fore disallowed  by  the  court  is  again  offered 
(with,  of  course,  proper  verification  if  it 
shonld  then  be  objected  to  for  lade  of  sa(di 
verification),  this  would  dispense  with  proof 


of  advertisement,  since  tt  appears  therefrom 
that  the  horse  was  dead,  and  the  principal 
and  the  surety  on  the  bond  were  therefore 
unable  to  produce  the  proi)erty  at  the  time 
and  place  of  sale. 
Judgment  reversed. 

ROAN,  J.,  absent  on  acoonnt  of  sickness. 


(9S  9.  C.  OS) 
CHAMPION  V.   HERMITAGE  COTTON 
MILLS.     (Na  8921.) 

(Supreme  Court  of  South  Carolina.    Aug.  24, 
1914.) 

1.  Mastbb  and  Sxbtant  (§  40*)— Dischabo*— 
Evidence. 

Evidence,  on  an  issue  whether  an  employ^ 
was  discharged  or  voluntarily  gait  the  masters 
service,  hel4  sufficieut  to  show  he  was  dis- 
charged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  47-49;  Dec.  Dig.  i 
40.*] 

2.  Mabtkb  and  Sbbtakt  ((  83*)— Dibohabqid 
IiABOBBR— Payment— '  'waqeb." 

One  thongb  paid  by  the  piece,  instead  of 
by  time,  is  a  laborer  for  "wages,"  within  Civ. 
Code  1912,  i  3812,  providing  a  penalty  tor 
failure  to  pay  on  demand,  to  a  discharged  la- 
borer, the  wages  due  him. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {g  78-81 ;   Dec.  Dig.  {  8a* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  7369-7373,  7831.] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Kershaw  County. 

Action  by  John  (Champion  against  Qie  Her- 
mitage Cotton  Mills.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

W.  B.  De  Loach,  of  Camden,  for  Appellant 
I.  C.  Hough  and  M.  L.  Smith,  both  of  Cam- 
dm,  for  respondent 

HTDRIOK,  J.  Plaintiff  recovered  Judg- 
ment against  defendant  in  the  court  of  a 
magistrate,  which  was  affirmed  on  appeal  to 
the  circuit  court,  for  $100,  the  accumulated 
penalty  provided  by  statute  (Civ.  Code  1912, 
t  3812)  for  the  failure  of  defendant  to  pay 
plklntlff  the  wages  due  him  on  demand  after 
he  was  discharged. 

[1]  One  of  the  Issues  was  whether  plaintiff 
was  discharged  or  voluntarily  quit  the  serv- 
ice of  defendant  Plaintiff  testified  that,  pri- 
or to  August  28,  1913,  the  date  of  his  dis- 
charge, t^e  had  been  in  the  service  of  defend- 
ant for  about  18  years;  and  he  was  familiar 
with  the  customs  of  the  mill,  one  of  which 
was  that,  if  an  employ^  dropped  out  for  a 
few  days,  a  spare  hand  was  put  in  his  place, 
and,  when  the  regular  employfi  returned,  he 
resumed  his  place;  that,  under  this  custom, 
staying  out  for  a  few  days  did  not  mean  that 
an  employe  had  quit  the  service;  that  he 
stayed  out  on  Monday,  the  18tb  of  August, 
1913,  to  go  to  see  his  8<xi,  who,  he  had  been 
informed,  was  sick;  that  he  did  not  Intend 
to  quit  the  service  of  defendant;  that,  before 
he  got  very  far,  he  was  arrested  on  the  charge 
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of  having  liquor  In  his  poasesslon  and  bronght 
back  to  Oamden;  that  he  gave  bond,  and  re- 
ported at  the  mill  for  dnty  the  next  morning, 
Taesday,  and  found'  another  In  his  place; 
that  the  overseer  told  him  he  could  not  give 
talm  work;  that  the  superintendent  asked 
blm  when  he  was  going  to  get  out  of  the 
house  that  he  was  in.  The  superintendent 
also  testllied  that  he  asked  him  to  vacate  the 
house  that  he  was  in.  This  was  ample  evi- 
dence of  plaintiff's  discharge,  and  we  see  no 
objection  to  the  proof  of  the  custom,  as  testi- 
fied to  by  plaintiff. 

[2]  There  was  no  dispute  as  to  the  amount 
due  plaintiff.  The  only  other  question  is 
whether  plaintiff  was  a  laborer  for  wages,  so 
•8  to  bring  him  within  the  provisions  of  the 
statute.  He  testified  that  he  was  paid  ac- 
cording to  the  number  of  "banks"  he  made. 
Wages  may  be  measured  by  the  piece  as  well 
as  by  the  time  employed.    40  Cyc.  240. 

Judgment  affirmed. 

GART,  C.  J.,  and  WATTS,  FBASER,  and 
<3AGE,  JJ.,  concur. 

(98  S.  C.  46S)  ^''^^'^ 

KIBVHN  V.  WILDS  et  «L     (No.  8928.) 

<SnDreme  Court  of  South  Carolina.     Aug.  28, 

1014.) 

1.  MOKIOAOES   (i   691*)  — FORECLOSUBK  — RX- 
DKICPTION. 

A  mortgagee  may  refuse  to  allow  redemp- 
tiwi  of  p&rt  of  the  mortgaged  premises. 

[Ed.  Note.— For  other  cases,  see  Mortcages, 
Ctmt.  Dig.  ti  1603,  1694-1708;  Dec.  Dig.  i 
e91.»] 

2.  MoBTOAOXS    (i   318*)— BiOHis   or   Mort- 

OAOEX. 

Wb«re  a  mortgagor  of  an  entire  tract  of 
land  agreed  to  convey  a  portion  of  it  to  defend- 
ants, defendants  cannot  complain  that  the  mort- 
cagee  refused  to  assign  the  mortgage  to  a  des- 
ignated party  upon  their  payment  of  tbe  entire 
•mount  due. 

[Ed.  Note.— For  other  cases,  see  Mortgage^ 
Cent.  Dig.  i§  966-961 ;  Dec.  Dig.  »  318.*] 

3.  MoBTOAOES  (f  486*)— FoBECiAStJBB— Judo- 

UENT— CONTBACTS  ENFOSCEABLiB. 

Where  a  mortgagor  agreed  that  if  defend- 
ants would  mak?  certain  payments  on  tlie  mort- 
gage be  would  convey  to  them  a  portion  of  the 
land,  they  have  rights  which  may  be  enforced 
by  specific  performance,  and  should  be  protect- 
ed upon  foreclosure. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  St  1404-1411,  1470;  Dec.  Dig.  | 
486.*] 

4.  BIOBTOAOXS    (S  I54*>— Pbiobitt— Rbcobda- 
TION. 

Where  defendants'  agreement  was  recorded 
before  plaintiff  made  a  subsequent  mortgage  on 
tbe  land,  his  last  mortgage  was  subject  to  tbe 
agreement. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {{  344-353;    Dec.  Dig.  !  154. »] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  Frank  B.  Gary, 
Judge. 

Action  by  John  K,  Kirven  against  Ralph 
D.  WUds  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeaL     Modified. 


Geo.  H.  Edwards,  of  Darlington,  for  ap- 
pellants. Geo.  E.  Dargan,  of  Darlington,  and 
B.  Wofford  Walt,  of  Conway,  for  respondent 

HYDRICK,  J.  This  Is  an  action  to  fore- 
close the  mortgages  hereinafter  mentioned. 
On  January  8,  1908,  Ralph  Wilds  and  Robert 
Wilds  bought  of  A.  Nachman  80  acres  of 
land,  and  gave  lilm  a  mortgage  thereon  to 
secure  the  unpaid  purchase  money.  Nach- 
man assigned  the  mortgage  to  Hennig.  On 
December  31,  1914,  the  defendants,  Elliott 
Wilds,  Dave  WUds,  and  James  Wilds,  paid 
Hennig  $50  on  this  mortgage  and  agreed  to 
pay  $423.42  on  it,  within  twelve  months,  with 
interest  at  8  per  cent,  and,  in  consideration 
thereof,  Ralph  Wilds  agreed,  "If  said  amount 
is  paid  by  said  parties  within  said  time,"  to 
convey  to  them  40  acres  of  land,  "at  that 
half  of  my  land  on  wUch  the  bouse  is  locat- 
ed. This  Is  one-half  of  the  tract  conveyed 
to  me  'by  A  Nachman."  This  agreement 
was  duly  recorded.  Thereafter,  Hennig 
assigned  the  mortgage  to  plaintiff.  On  Jan- 
nary  2,  1912,  Ralph  WUds  gave  plaintiff  an- 
other mortgage  of  his  undivided  interest  in 
said  land  to  secure  the  payment  of  $789. 

[1,2]  The  testimony  on  the  part  of  tbe 
defendant  was  to  the  effect  that  ^  the  lat- 
ter part  of  December,  1911,  Ralph  Wilds 
went  with  Elliott  and  James  to  Hennig  to 
pay  the  amount  stipulated  In  the  agreement 
on  the  mortgage.  They  were  Informed  that 
it  liad  been  assigned  to  plaintiff.  They  then 
went  to  plaintiff  and  offered  to  pay  him  the 
amount  which  they  liad  agreed  to  pay,  and 
asked  him  to  release  the  lien  of  the  mortgage 
on  the  part  which  Ralph  had  agreed  to  con- 
vey to  them,  but  plaintiff  refused  to  do  so. 
They  then  proposed  to  plaintiff  that  they 
would  get  the  money  and  pay  the  whole 
amount  due  on  the  mortgage,  if  he  would 
assign  It  to  such  person  as  they  should  name ; 
but  plaintiff  declined  that  proposition.  All 
this  was  denied  by  the  plaintiff.  Ralph  Wilds 
admitted  that  his  codefendants,  ElUott,  David 
and  James,  offered  to  comply  with  the  terms 
of  their  contract  with  him,  and  that  he  was 
and  is  wUllng  to  comply  therewith  by  mak- 
ing them  a  deed  to  the  land.  It  is  therefore 
of  no  consequence  whether  tbey  offered  to 
pay  the  plaintiff,  as  they  testiSed,  or  not 
Their  failure  to  do  so  would  not  have  work- 
ed a  forfeiture  of  their  rights  In  the  land. 
Nor  is  it  of  consequence  that  their  offers 
to  pay  plaintiff  were  conditional.  The  plain- 
tiff was  strictiy  within  his  legal  rights  in 
refusing  to  assign  the  mortgage.  He  was 
well  within  hia  legal  and  equitable  rights 
in  refusing  to  release  the  lien  of  his  mort- 
gage on  half  the  land,  upon  payment  of  the 
amount  alleged  to  be  due  by  Ralph  Wild's, 
because  it  may  be  that  the  part  he  was  asked 
to  release  Is  the  most  valuable  part  of  the 
land,  and  his  mortgage  covered  the  whole 
thereof. 
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[S,  4]  But  tbe  circuit  court  was  In  error  In 
holding  that  the  defendants  Elliott,  David, 
and/  James  had  no  rights,  under  their  agree- 
ment with  Balph,  which  the  court  should 
protect  By  virtue  of  that  agreement,  they 
are  entitled  to  specific  performance  on  the 
part  of  Ralph.  Moreover,  the  plaintUTs  mort- 
gage of  January  2,  1912,  was  taken  after 
that  agreement  was  made  and  recorded,  and  Is 
therefore  subject  to  It;  that  is  as  to  that 
mortgage,  the  defendants  Elliott,  David,  and 
James  have  priority  in  the  portion  of  the 
land. 

The  Judgment  of  the  circuit  court  is  mod- 
ified, and  the  case  is  remanded  for  such 
further  proceedings  as  may  be  necessary  ac- 
cording to  the  rights  of  the  parties  as  here- 
in determined. 

Modified. 

GARY,  C.  J.,  and  WATTS  and  OAOB,  JJ., 
concur.     FBASER,  J.,  disqualified. 


(9S  S.  C.  420) 

.  Ex  parte  COLEMAN  «t  al.     (No.  8022.) 

(Supreme  C^urt  of  South  Oarolina.     Aug.  24, 
1914.) 

1.  EZKCmOBS    AND    ADiamSTKATOBS    (i  495*) 

— Allowances. 

Where  a  testatrix,  who  owned  much  farm 
land,  died  in  1908,  her  executors,  who  contin- 
ued the  farming  operations  for  three  years  there- 
after, employing  agents  to  attend  to  the  busi- 
ness and  paying  them  out  of  the  funds  of  the 
estate,  are  not,  upon  final  settlement,  entitled 
to  commissions  upon  receipts  and  disbursements 
in  connection  with  the  farming  operations  after 
the  first  year. 

[Ed.  Note.— Tor  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  {{  20S9-21()6,  2108 ; 
Dec.  Dig.  {  495.*] 

2.  EiXKcnroBS  and  Adkinibtbatobs  (}  608*)— 
Bights   of   Execuiobs  —  FobiLal  Assion- 

ICENT. 

Where  executors  sold  land  belonging  to 
their  testatrix,  taking  for  the  purchase  price 
the  bond  of  the  purchaser,  secured  by  a  mort- 
gage on  the  land,  all  made  payable  to  them- 
selves, the  executors,  upon  final  settlement,  be- 
ing charged  with  the  amount  of  the  bond,  are 
not  entitled  to  demand  that  the  bond  be  for- 
mally assigned  to  them. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrator*,  Cent.  Dig.  M  2192-2198; 
Dec  Dig.  {  508.*) 

3.  ExKCtrroBS  and  Advinistbatobs  (I  483*)— 
Liabilitt  of  Ezbcctobs  and  Aduinistba- 

T0B8. 

Where  the  executors  of  a  landowner  car- 
ried on  farming  operations  after  her  death,  and 
advanced  money  to  tenants,  they  are,  on  final 
settlement,  properly  charged  with  the  amo.unt 
of  any  unpaid  advances. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  i  483.*] 


Appeal  from  Common  Pleas  Circuit  Orart 
of  Union  County;   J.  W.  DeVose,  Judge. 

In  the  matter  of  tiie  final  settlement  ot 
WUliam  Coleman  and  another  as  executors  of 
Ann  E.  Bice,  deceased.  From  the  final  settle- 
ment, the  executors  appeal.    Affirmed. 

Shand  &  Shand,  of  Columbia,  Jolmstone  & 
Cromer  and  Geo.  S.  Mower,  all  of  Newberry, 
for  appellants.  McDonald  &  McDonald,  of 
Winnsboro,  and  J.  P.  K.  Bryan,  of  Cbari«»- 
ton,  for  respondent 

HYDBICK,  J.  [1]  Appellant's  testatrix 
died  in  August,  1908,  leaving  a  large  estate, 
especially  in  farm  lands,  which  were  situated 
in  three  or  four  different  counties.  The  ex- 
ecutors continued  the  farming  operations  dur- 
ing the  years  1909,  1910,  and  1911,  just  as 
testatrix  had  in  her  llfetlma  On  final  settle- 
ment, the  probate  court  allowed  them  com- 
missions on  their  receipts  and  disbursements 
in  connection  with  the  farming  operations  for 
the  first  year,  1908,  but  held  that  they  were 
not  entitled  to  commissions  on  those  of  the 
other  years,  on  the  ground  that  it  was  not 
their  duty  to  continue  the  farming  operations 
after  1908,  and  also  on  the  ground  that  they 
had  employed  agents  to  attend  to  that  busi- 
ness and  had  paid  them  out  of  the  funds  of 
the  estate.    The  ruling  was  correct  • 

[2]  It  appears  that  one  C.  H.  Bice  bought 
lands  of  the  estate  from  the  executors  and 
gave  them  his  Ixind  for  the  purchase  money, 
which  was  secured  by  mortgage  of  the  lands. 
On  settlement,  this  bond  was  charged  to  the 
executors.  They  assign  error  in  that  the 
court  did  not  order  a  formal  assignment  of 
the  Irand  and  mortgage  to  them.  No  formal 
assigrnment  la  necessary.  The  bond  and 
mortgage  are  payable  to  them,  and  they  have 
the  legal  title  thereto  and  the  right  to  collect 
the  amount  due  thereon,  just  as  they  had 
before  the  settlement  The  decree  merely 
makes  them  personally  liable  to  ttte  estate  for 
the  amount  due  thereon. 

[3]  They  advanced  money  of  the  estate  to 
a  negro  tenant,  named  E.  Littlejohn,  and 
took  his  note  therefor,  which  has  not  been 
paid.  Tills  note  was  properly  charged  to 
them. 

The  exception  assigning  error  in  not  cor- 
recting the  amount  found  to  be  due  on  the 
note  of  R.  V.  Gist,  which  was  charged  to  the 
executors,  appears  to  have  been  abandoned 
as  it  was  not  argued.  At  any  rate,  there  la 
nothing  in  the  record  to  support  it 

Judgment  affirmed. 

GABY,  0.  J.,  and  WATTS,  FRASBB,  and 
gage;  J  J.,  concur. 
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<98  8.  C.  05) 

MORRIS,   Sheriff,  y.  BtllST  et  aL,  Connty 
Com'rs.     (No.   8819.) 

(Sapreme  Ooart  of  Soatb  CaTolina.    Aug.  19, 
1914.) 

Shebuts  and  Conbtabues  (f  28*)— Sbkbivf's 
Fkeb— Right  to. 

Since  the  enactment  of  Cir.  Code  1912,  I 
14S6,  prescribing  a  salary  of  $1,500  for  the 
■lieriS  of  Barnwell  county,  the  sheriff  cannot 
claim  the  fees  prescribed  by  section  4230,  for 
section  1528,  which  was  part  of  the  same  chap- 
ter as  section  1486,  expressly  declares  that  the 
salaries  provided  should  be  m  lieu  of  all  fees, 
and  it  was  the  obvious  intent  of  the  Legislature, 
in  prescribing  a  salary,  to  make  it  in  lieu  of 
fees. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  H  45,  49,  61,  54-66,  68; 
Dec  Dig.  §  28.»] 

Appeal  from  Common  Pleas  Glrcait  Court 
ot  Barnwell  County ;  Geo.  W.  Oage,  Judge. 

Controversy  without  action  between  J.  B. 
Morris,  as  sheriff,  and  H.  F.  Bulst  and 
others,  county  commissioners.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

The  following  are  a  statement  of  facts 
and  the  opinion  of  the  trial  cfourt  referred  to: 

This  is  a  controversy,  without  action,  for 
the  puri>o8e  of  determining  whether  J.  B.  Mor- 
ris, as  sheriff  for  Barnwell  county,  is  enti- 
tled to  the  sum  of  $590  for  services  rendered 
since  the  adoption  of  the  Code  of  1912,  in 
serving  23  venires  for  petit  jurors  and  one 
venire  for  grand  jurors.  The  claim  was  duly 
presented  to  the  county  board  of  commission- 
ers for  Barnwell  county,  and  the  same  was 
disallowed  for  the  reason  that  they  did  not 
consider  it  a  valid  claim  against  the  county. 

Jndge  Gage  made  the  following  order:  "The 
sheriff  of  Barnwell  presented  to  the  county  com- 
missioners a  bill  for  $690,  the  aggregate  of  fees 
charged  by  him  against  the  connty  for  the  serv- 
ice of  grand  and  petit  jury.  Section  4230.  The 
commissioners  doubt  their  liability  therefor; 
they  think  that  sections  1486  and  1528  allow  the 
sheriff  a  salary  in  lieu  of  fees.  Counsel  for 
sheriff  relies  upon  the  last  seven  words  of  sec- 
tion 1528,  as  letting  the  sheriff  fall  back  on 
section  4230  to  make  the  charge.  That  section 
was  the  old  fee  bill,  in  force  long  years  before 
the  sheriffs  were  put  on  salaries.  If  the  sheriff 
may  enforce  that  section,  as  they  did  before 
the  salary  act  was  passed,  then  what  was  the 
object  of  the  salary  act?  Unless  the  Sl,500  vot- 
ed as  a  salary  was  meant  to  stand  in  lieu  of  the 
items  of  the  fee  bill  chargeable  against  the  coun- 
ty, then  it  was  a  l>onus.  It  is  suggested  by 
connsel  that  it  may  have  been  intended  for  com- 
pensation of  the  sheriff's  deputy,  for  compensa- 
tion of  the  sheriff's  attendance  upon  court  his 
service  of  snbpoenas  for  witnesses  in  the  ses- 
sions court,  and  other  services.  But  the  stat- 
ute does  not  so  read.  It  is  true  there  seems  to 
be  no  provision  for  the  payment  of  the  deputy 
sheriff,  though  there  is  warrant  for  the  appoint- 
ment of  snch  an  officer.  That  is  a  manifest 
hardship,  both  on  the  sheriff  and  on  the  deputy ; 
but  the  only  remedy  is  the  enactment  of  a  law 
to  cure  the  omission. 

"I  am  clearly  of  the  opinion,  that  as  the  law 
now  stands,  the  sheriff  can  claim  compensation 
from  the  connty  only  under  section  i486  and 
section  1527,  and  that  section  4230  is  not  an 
express  provision  for  other  and  additional  com- 
pensation.- 

"It  is  so  ordered," 


Thos.  M.  Boulware,  of  Barnwell,  and  Bd- 
gar  A.  Brown,  of  Aiken,  for  appellant  B.  0. 
Holman,  of  Bamwell,  for  respondents. 

HTDRICK,  J.  The  Judgment  of  the  <lr- 
calt  court  Is  aflSrmed  for  the  reasons  therein 
stated. 

GARY.  0.  J.,  and  WATTS  and  FRASBR, 
JJ.,  concur. 

(98  S.  C.  4«6) 

NUNNAMAKBR  t.  SMITH'S  et  aL 
(No.  8927.) 

(Supreme  Court  of  South  Carolina.    Aug.  28, 
1914.) 

Apfeai,  and  Esbob  (I  110*)— DwjisiONB  Re- 
viewable. 

An  order  granting  a  new  trial  is  not  appeal- 
able, except  in  cases  where  the  Supreme  Court 
can  render  judgment  absolute  upon  the  right  of 
the  appellant,  if  no  error  was  committed,  and 
hence  in  an  action  against  a  corporation  and  its 
agent,  where  the  jury  found  against  the  corpo- . 
ration  alone,  an  order  granting  plaintiff  a  new 
trial  as  against  the  agent  is  not  appealable,  be- 
cause if  th*  Supreme  Court  shonld  decide  there 
was  no  error  In  granting  the  new  trial,  it  could 
not  render  judgment  absolute  upon  the  right  of 
the  agent 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bnor,   Cent   Dig.   H   740-748;    Dec.   Dig.   | 

Appeal  from  General  Sessions  Circuit 
Court  of  Richland  County;  Geo.  B.  Prince, 
Judge. 

Action  by  Mary  Nunnamaker,  by  Ida  L. 
Nuimamaker,  guardian  ad  litem,  against 
Smith's  and  H.  K.  Smith.  There  was  a  Judg- 
ment against  the  first-named  defendant  alone, 
and  a  new  trial  being  granted,  defendant  H. 
K.  Smith  appeals.      Appeal  dismissed. 

See,  also,  80  S.  B.  46S. 

E.  L.  Craig,  of  Columbia,  for  appellant  D. 
W.  Robinson,  of  Columbia,  for  respondent 

HYDRICK,  J.  The  defendant  Smith's,  a 
corporation,  and  the  defendant  H.  K.  Smith, 
the  president,  treasurer  and  manager  thereof, 
were  sued  Jointly  in  Oils  action  for  slander. 
The  evidence  showed  that  if  the  tort  was 
committed.  It  was  done  by  and  through  the 
agency  of  the  defendant  H.  K.  Smith.  The 
court  Instructed  the  Jury  that  they  might  And 
a  verdict  against  either  or  both  defendants. 
The  Jury  found  against  the  corporation  only. 
On  motion  of  plaintiff,  the  court  set  aside  the 
verdict  and  granted  a  new  trial,  on  the 
ground  that  it  had  erred  in  the  instruction 
that  the  verdict  might  be  against  either  or 
both  defendants,  and  held  that  the  verdict 
acquitting  the  agent  and  finding  the  corpora- 
tion guilty  was  self-contradictory.  The  de- 
f^idant  H.  K.  Smith  appealed. 

An  order  granting  a  new  trial  Is  not  ajh 
pealable,  except  in  cases  where  this  court  can 
render  Judgment  absolute  upon  the  right  of 
the  appellant  if  it  shall  determine  that  no 
error  was  committed  in  granting  the  new 
trial.  This  conclusion  was  reached  tn  Daugh- 
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ty  T.  E.  C!o.,  02  S.  a  861,  75  8.  B.  553,  after 
mature  deliberation  and  a  review  of  all  the 
decided  cases.  This  Is  not  such  a  case;  be- 
cause, if  the  court  should  decide  that  there 
was  no  error  in  granting  the  new  trial,  it 
could  not  render  Jndgment  absolute  upon  the 
right  of  the  appellant,  since  he  tias  been  ac- 
quitted of  slander  by  the  Jury.  If  we  should 
find  no  error,  we  could  only  send  the  case 
back  for  trial.  Therefore  the  order  is  not 
appealable. 
Appeal  dismissed. 

GARX,  C.  J.,  and  WATTS,  FRASEB,  and 
OAGE,  JJ.,  concur. 

(98  S.  C.  474) 

STATE    v.    BflTCHEIil*      (Na    8929.) 

(Supreme  Court  of  Soiuth  Carolina.     Aug.  29, 
1914.) 

CBiiniiAi.  Law  ({  200*)— Fobmsb  Jeofabdt— 

iDENTrrr  of  Offbnses. 

Under  Const,  art.  1,  |  17,  providing  that 
no  person  shall  be  twice  pat  in  jeopai^y  for 
the  same  offense,  accused,  having  been  acquit- 
ted of  the  offense  of  breaking  and  entering  an- 
other's premises  in  the  nighttime,  with  intent 
to  steal,  cannot  thereafter  be  put  on  trial  and 
convicted  on  account  of  the  same  entry  for  the 
offense  of  entering  without  breaking,  with  in- 
tent to  steal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  347,  38&-409-,  Dec.  Dig.  i 
200.*] 

Hydrick,  J.,  dissenting! 

Appeal  from  General  Sessions  drcolt 
Court  of  Ablieville  County. 

Bob  Mitchell  was  convicted  of  entering  the 
house  of  another  without  brealdng,  with  the 
intent  to  steal,  and  be  appeals.    Beversed. 

W.  N.  Graydon,  of  Abbeville,  for  appellant 
B.  A.  Cooper,  of  Laurens,  for  the  State. 

WATTS,  J.  The  defendant  was  indicted 
and  tried  at  the  February  term  of  the  court 
of  general  sessions  for  Abbeville  county,  for 
burglary;  the  Indictment  charging  him  with 
breaking  and  entering  the  house  of  Charles 
Manning,  in  the  nighttime,  with  intent  to 
steal  the  goods  and  chattels  of  the  said 
Charles  Manning.  At  the  conclusion  of  the 
testimony,  the  evidence  showing  the  house 
was  not  broken  into,  the  court,  on  defend- 
ant's motion,  directed  the  Jury  to  find  a  ver- 
dict of  "not  guilty,"  which  was  done.  The 
solicitor  then  handed  out  another  bill  of  in- 
dictment, charging  the  defendant  with  enter- 
ing the  house  of  the  said  Charles  Manning, 
without  breaking,'  with  intent  to  steal  the 
goods  and  diattels  of  the  said  Manning.  A 
true  bill  was  returned  by  the  grand  Jury, 
and  the  defendant  again  put  on  trial.  Upon 
being  called  upon  to  plead,  the  defendant 
pleaded  former  acquittal,  upon  the  ground 
that  having  been  indicted  for  breaking  and 
entering  the  house  of  Manning,  with  intent  to 
steal  the  goods  and  chattels  of  Manning,  and 
having  been  acquitted   of  that   charge,  he 


could  not  again  be  tried  for  entering  the 
house  of  Manning,  with  Intent  to  steal  his 
goods  and  chattels.  This  plea  was  overruled, 
and  the  defendant  was  put  on  trial  and  con- 
victed and  sentenced.  A  motion  was  made 
at  close  of  the  evidence  by  defendant  for  a 
direction  of  verdict  on  the  ground  there  was 
no  evidence  to  warrant  a  conviction.  After 
sentence  defendant  appealed  on  various 
grounds,  none  of  which  are  necessary  for 
this  court  to  consider,  except  the  plea  of 
former  acqulttaL  His  honor  was  In  error 
in  overruling  this  plea.  Article  1  of  section 
17  of  the  Constitution  of  1895  provides  that: 
"Nor  shall  any  person  be  subject  for  the 
same  offense  to  t>e  twice  put  in  Jeopardy  of 
life  or  liberty." 

The  defendant,  having  been  tried  and  ac- 
quitted on  the  diarge  of  breaking  and  enter- 
ing the  dwelling  house  of  Charles  Manning, 
in  the  nighttime,  with  Intent  to  steal  his 
goods  and  chattels,  could  not  again  be  tried 
and  convicted  of  entering  the  same  house  of 
the  same  man  at  the  same  time  vrithont 
breaking,  with  Intent  to  steal  his  goods  and 
chattels,  without  violating  this  provision  of 
the  Constitution.  State  v.  Copeland,  46  S.  a 
14,  23  S.  E.  980;  State  T.  Richardson,  47  S. 
C.  166,  26  S.  E.  220,  35  L.  B.  A.  238;  State 
V.  Switzer,  65  S.  C.  187,  43  S.  B.  613;  State 
V.  Puckett,  95  S.  0.  114,  78  S.  B.  737,  46  L. 
B.  A.  (N.  S.)  999.  His  honor  should  have  sus- 
tained the  plea  of  former  jeopardy  and  ac- 
quittal, and  erred  in  not  doing  so. 

Judgment  reversed. 

GABY,  0.  J.,  and  FBASEB  and  GAGB,  33^ 
concur.     HTDBICK.  J.,  dissents. 

'='=^  (W  S.  C.  «1> 

TWIGGS  «t  al.  V.  WILLIAMS  et  al. 
(No.  8924.) 

(Supreme  Ck>urt  of  South  Carolina.     Aug.  2S, 
1914.) 

1.  Apfkai.  ANn  Ebbob  (§  569*)— Tbarscbifts 
— Pbintbd  Case. 

Unless  the  printed  case  containing  the  pro- 
ceedings at  trial  be  prepared  in  accordance 
with  the  rules,  and  immaterial  matters  be  omit- 
ted, the  Supreipe  Court  will  be  justified  in  dis- 
missing the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2483-2489;  Dec.  Dig.  I 
559.»] 

2.  Appeal  and  Bbbob  «  562*)— Tbaitbobipts 
— Pbinted  Cask. 

In  preparing  the  printed  case,  only  the 
substance  of  instruments  in  writing  should  be 
set  out,  unless  they  are  to  be  construed,  and, 
where  a  construction  is  necessary,  only  the 
part  pertinent  need  be  set  out  in  full;  the  re- 
mainder being  stated. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2495-2499;  Dec.  Dig.  i 
562.*] 

3.  Apfeai,  and  Ebbob  (i  560*)— Tbahscbipts 
— Pbepabation. 

In  preparing  the  printed  case  for  appul, 
the  testimony  should  be  set  out  in  narrative 
form  without  repetition,  save  when  the  ques- 
tions and  answers  are  necessary  to  elucidate  the 
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point  to  be  decided,  or  it  is  desired  to  call  at- 
tention to  the  exact  language  of  the  witness. 

[Ed.  Note. — For  otlier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  249&-2403;  Dec  Dig.  i 
660.*] 

4.  Appeal  and  Ebkor  (H  117,  689*)— Tbar- 

bcbrpi^pskpasatioh. 

Where  counsel  cannot  agree  upon  a  cor- 
rect synopsis  of  the  eTidcnce,  the  matter  should 
be  submitted  to  the  circuit  judge;  his  decision 
on  that  point  being  subject  to  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §i  806-812,  2530-254S;  Dec. 
Dig.  {§  117,  5^.*] 

6.  CoRTSACTB  ({  166*)  — ConaTBnonoH  — IR- 

COKPOSATION  BT  RxnCBXRCK. 

Where  plaintiffs,  as  subcontractors,  agreed 
to  do  work  for  a  railroad  contractor  and  to 
sign  the  same  kind  of  a  contract  with  him  as 
he  bad  with  the  railroad  company,  the  con- 
tract between  their  principal  and  the  railroad 
company  was  incorporated  by  reiference  in  the 
contract  between  plaintiffs  and  the  principal. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
CSent.  Dig.  i  749;    Dec.  Di«.  |  166.*] 

6.  CoRTKACTs  (I  281*)— Railboad  Contbaots 

— COHSTBCCTIOH. 

Where  a  contract  for  railroad  constmetion 
provided  that  grading,  for  which  plaintiffs 
should  be  paid  a  stipulated  sum  i>er  cubic  yard, 
should  include  all  excayatlons  and  embank- 
ments, and  ahoiUd  be  paid  for  "one  way  only," 
plaintiffs'  recovery  was  not  necessarily  limited 
to  excavationa  within  the  limits  of  the  roadbed. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1046,  1047,  1051,  1052;  Dec. 
Dig.  S  281.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  3.  W.  De  Yore,  Judge. 

Action  by  A.  J.  Twiggs  and  J.  D.  Twiggs, 
copartners  doing  business  under  the  name  of 
A.  J.  Twiggs  &  Son,  against  W.  Z.  Williams, 
W.  A.  Young,  and  A.  P.  Cornell,  copartners 
doing  business  under  the  name  of  W.  Z. 
Williams  &  Co.,  and  another.  From  a  Judg- 
ment for  plalntUCs,  defendants  appeaL  Mod- 
IfledL 

The  material  portion^  of  the  master's  re- 
port are  aa  f<dlow8: 

Briefly  stated^  this  cause  was  referred  to  me 
for  an  accountmg  between  the  parties,  and  to 
report  to  the  court  my  conclusions  of  law  and 
fact.  The  testimony  taken  is  herewith  submit- 
ted, together  with  the  exhibits  therein  referred 
to.  The  stipulations  entered  into  as  the  hear- 
ing progressed  have  eliminated  from  the  con- 
test a  number  of  the  items  shown  ip  their  re- 
epective  accounts,  and  made  irrelevant  a  large 
part  of  the  testimony  taken.  The  contested 
items  must  be  allowed  or  disallowed  upon  con- 
sideration of  the  testimony  relevant  thereto,  as 
governed  by  the  contract  between  the  parties 
on  which  the  work  was  awarded  and  undertak- 
en. It  must  be  first  determined  what  that  con- 
tract was. 

The  defendants  Williams  &  Co.,  as  railway 
contractoiB,  were  awarded  a  contract  by  the 
Atlantic  Coast  Line  Railway  Company  to  do 
certain  work  in  double-track  and  yard  construc- 
tion in  the  vicinity  of  Charleston.  The  yard 
construction  was  then  undertaken  by  the  plain- 
tiff, as  subcontractors ;  the  scope  and  detail 
thereof  having  been  discassed  by  members  of  the 
respective  firms,  on  the  ground,  prior  to  the 
awarding  of  the  contract. 

May  17,  1910,  Williams  &  Co.  wrote  Twiggs 


&  Son  (Plaintiirs'  Exhibit  A)  as  follows :  "Con- 
firming previous  conversation  and  the  conversa- 
tion to-day  with  your  Mr.  A.  J.  Twiggs,  aUo 
wire  from  Wilmington,  beg  to  advise  Uiat  we 
will  give  you  contract  for  all  the  grading,  track- 
laying  and  switches  at  Bennett  yards,  near 
Ashley  Junction,  at  the  following  prices :  For 
grading,  22  cents  per  cu.  yd.,  one  way.  Track- 
laying  and  surfacuig  without  ballast,  $450  per 
mile.  Track-laying  and  surfacing  with  ballast, 
R.  R.  Co.  to  furnish  ballast  and  dump  it  in 
center  of  track,  you  to  do  the  spreading,  $495 
per  mile.  Putting  in  switches,  $22.50  per  set. 
It  is  distinctly  understood  that  this  contract  is 
awarded  yon  with  the  understanding  that  you 
to  do  it  on  contract  time,  and  that  you  will 
sign  same  kind  of  contract  with  us  aa  we  have 
with   the  Atlantic  Coast  Line." 

May  20,  1910,  Twiggs  &  Son  wrote  Willlama 
&  Co.  (PlalnUffs"  Exhibit  B)  as  follows :  "Yours 
of  the  17th,  covering  agreements  made  on  the 
Bennett  yard,  near  Charleston,  S.  C,  received. 
Terms  are  satisfactory.  We  are  waiting  on  the 
two  flat  cars  to  be  placed  at  Savannah  river 
to  load  material  and  shovel  parts  and  trans- 
portation to  Charleston,"  etc. 

There  is  a  conflict  of  testimony  as  to  what 
was  said  between  the  parties  at  the  time  of 
the  conversations  prior  to  Williams'  letter  <^ 
May  17,  1910,  and  I  have  been  unable  to-  reach 
a  conclusion  that  there  was  such  mutual  under- 
standing between  the  parties  as  a  result  of  these 
conversations  as  to  amount  to  a  contract,  ex- 
cept the  agreement  aa  to  prices  to  be  paid, 
which  is  not  disputed. 

I  find  that  Twiggs  &  Son  were  experienced 
railroad  contractors,  and  knew,  or  should  have 
known,  in  at  least  a  general  way,  the  usual 
terms  of  a  contract  of  this  nature — supervision 
by  the  railroad  engineer,  methods  of  computa- 
tion, and  manner  of  settlement.  Having  agreed 
to  sign  with  Williams  &  Co.  "the  same  kind  of 
contract"  aa  Williams  A  Co.  had  with  the  At- 
lantic Coast  Line,  they  began  the  work  with 
that  distinct  understanding  and  were  bonnd  by 
all  of  its  terms,  except  as  to  prices  and  scope 
of  work  to  be  done  by  them,  and  cannot  now 
invoke  the  previons  conversation  relating  to 
the  work,  save  to  the  extent  that  the  same  may 
explain  any  ambiguity  growing  out  of  the 
changes  in  the  working  of  the  contract  made 
necessary  by  the  limit  of  the  work  awarded  to 
them.  This,  I  think,  was  the  legal  status  when 
plaintiffs  started  the  work  without  first  reqnir- 
ing  the  production  by  Williams  of  his  Coast 
Line  contract  for  comparison.  Had  this  been 
done,  the  principle  laid  down  in  the  case  of 
Pratt  V.  Hudson  River  R.  R.  Co.,  21  N.  Y. 
309,  might  have  been  Invoked  in  defending  an 
action  for  nonjperformance.  As  I  conceive  the 
situation  here,  this  decision  dOes  not  apply. 
Performance  is  obligatory  where  the  contract  Is 
well  understood.  One  who  undertakes  to  per- 
form under  an  uncertain  or  ambiguous  contract 
is  bound  by  a  reasonable  construction  of  the 
contract  and  cannot  after  performance,  or  in 
the  course  of  performance,  insist  on  his  under- 
standing as  opposed  to  the  understanding  of 
the  other  party  to  the  contract.  And  particu- 
larly is  this  true  where,  ss  in  the  case  at  bar, 
certain  clauses  of  the  contract  submitted  for 
signature  were  relied  on  and  invoked,  and  other 
clauses  acquiesced  in,  snch  as  involved  com- 
pntations,  estimates,  extra  work,  etc. 

This  brings  us  to  a  consideration  of  the  con- 
tract between  Williams  and  the  railroad  (De- 
fendants' Exhibit  6),  and  the  contract  submitted 
by  Williams  to  Twiggs  for  signature  (Plaintiffs' 
Exhibit  C).  Wherein  do  they  differ?  I  find 
that  the  only  material  difference  for  considera- 
tion here  is  found  under  the  head  of  "Grading." 
Williams  was  to  do  double-tracking  as  well  as 
yard  construction  work  under  his  contract,  and 
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wa6  to  be  pmid  for  both  excavation  and  em- 
bankment "by  roadbed  measurement"  at  18^ 
cents  per  cubic  yard.  It  was  clearly  nnder- 
Btood  that  Twiggs,  under  bis  subcontract  for 
the  Bennett  yards  work,  was  to  do  both  ex- 
cavation and  embankment,  and  was  to  be  paid 
"one  way  only"  at  the  rate  of  22 'cents  per 
cubic  yard.  I  find  that  the  term  "one  way 
only"  was  properly  set  out  under  the  head  of 
"Grading"  in  the  copy  contract  submitted  by 
Williams  to  Twigjjs  (Plaintiffs*  Exhibit  C)  as 
"either  for  excavation  or  embankment,  accord- 
ing to  the  largest  quantity."  It  was  not  stip- 
ulated by  Williams  that  the  grading  measure- 
ment was  to  be  "roadbed  measurement,"  and  I 
find,  in  the  absence  of  such  limitation,  that 
plaintiffs  were  entitled  to  compensation  at  the 
agreed  rate  per  cubic  yard  for  either  excava- 
tion or  embankment,  whichever  was  the  largest 
quantity,  the  term  ''one  way  only"  limiting  the 
payment  so  that  same  could  not  be  figured  on 
both  excavation  and  embankment;  and  that 
the  limitation  was  not  to  the  excavation  and 
embankment  done  «itliin  the  roadbed  limits  as 
it  was  under  the  contract  between  Williams 
and  the  Atlantic  Coast  Line. 

Another  question  at  issue  is  whether  or  not, 
in  accordance  with  the  conversations  and  nnder 
the  terms  of  the  contract  submitted,  Twiggs, 
as  subcontractor,  was  to  furnish  surfacing  ma- 
terial at  his  own  expense  and  lay  the  same  un- 
der the  agreed  item  for  "track-laying  and  sur- 
facing without  ballast"  at  $450  per  mile.  Wil- 
liams letter  of  May  17,  1910,  does  not  say  in  so 
many  words  that  tiie  contractor  was  to  furnish 
surfacing  material.  Mr.  Twiggs  says  that  Mr. 
WiUiams  did  not  so  inform  him  in  the  course 
of  conversation.  Both  contracts,  however,  pro- 
vided that  surfacing  material  was  to  be  fur- 
nished, delivered,  and  put  in  -place  by  the  con- 
tractor at  his  own  expense.  And  I  find  fur- 
ther, from  the  testimony,  that  track-laying  and 
surfacing  "cannot  be  made  complete  without  the 
necessary  material."  Track  "laid  and  surfaced" 
must  be  at  true  line  and  level  and  thoroughly 
tamped,  and  this  I  find  to  mean  placing  and 
packing  of  the  dirt  under,  at  the  ends,  and  be- 
tween the  cross-ties. 

W.  Huger  FitzSlmons,  of  Charleston,  and 
Thos.  W.  Davis,  of  Wilmington,  N.  C,  for  ap- 
pellants. Nathans  &  Slnkler,  o£  Obarleston, 
for  respondents. 

HTDRICK,  J.  [1]  The  printed  "case"  con- 
tains between  600  and  700  pages.  It  was  ad- 
mitted, at  the  hearing,  that  not  more  than 
one-third  of  the  matter  contained  therein  is 
pertinent  to  the  questions  presented  for  de- 
cision. Elxaminatlon  shows  that,  if  it  had 
been  prepared  according  to  the  rules.  It  could 
probably  have  been  reduced  to  from  100  to 
200  pages.  The  court  would  therefore  be 
warranted  In  dismissing  the  api)eal,  without 
consideration  of  the  merits,  because  of  the 
violation  of  Its  rules.  In  numerous  cases, 
the  bar  have  recently  been  admonished  about 
this  matter.  If  thes6  admonitions  continue 
to  go  unheeded,  the  court  will  be  compelled 
to  protect  Itself  by  dismissing  the  appeal, 
when  the  "case"  la  not  prepared  according 
to  Its  rules. 

[2]  In  preparing  the  "case,"  Instruments 
of  writing,  such  as  the  pleadings,  wills,  deeds, 
notes,  bonds,  mortgages,  bills  of  lading,  poli- 
cies of  insurance,  and  the  like,  should  not  be 
set  out  In  full,  unless  the  instrument  la  to  be 


construed ;  and,  even  then,  only  ao  much  of 
It  as  Is  necessary  to  a  proi>er  construction 
should  appear.  Ordinarily  it  Is  suflScient  to 
state  the  substance  of  such  Instruments;  but. 
If  special  consideration  of  any  part  is  desired, 
such  part  should  be  set  out  In  fuU,  and  the 
substance  of  the  remainder  stated.  If  it 
should  happen,  as  It  sometimes  does,  that  the 
different  parts  of  an  Instrument  are  so  de- 
pendent upon  other,  or  otherwise  so  corre- 
lated that  the  whole  la  necessary  to  a  proper 
understanding  or  construction  of  any  part, 
then  the  whole  Instrument  should  appear. 
But  we  often  find  In  the  "case"  the  whole  of 
a  bill  of  lading  or  policy  of  Insurance,  when 
only  one  clause  or  stipulation  Is  to  be  con- 
sidered or  construed.  Deeds  and  mortgages 
are  often  set  out  at  length,  Including  the  pro- 
bate thereof  and  renunciation  or  dower, 
when  the  part  necessary  for  consideration 
could  be  stated  or  set  out  in  half  a  dozen 
lines.  This  Is  not  only  an  unnecessary  tax 
upon  the  time  and  patience  of  the  court,  but 
It  is  a  useless  waste  of  the  money  of  liti- 
gants. 

[3]  Whenever  It  Is  necessary  to  present  the 
testimony  to  this  court.  It  should  be  stated 
In  narrative  form,  and  only  the  substance  of 
It  given,  without  repetition,  omitting  all  that 
Is  Irrelevant  to  the  Issue  to  be  decided. 
When  the  questions  and  answers  are  neces- 
sary to  elucidate  the  point  to  be  decided,  or 
it  Is  desired  to  call  attention  to  the  exact  lan- 
guage of  a  witness,  the  same  may  properly 
be  inserted. 

[4]  It  may  be  suggested  that  It  Is  often 
difficult  for  counsel  to  agree  as  to  what  is  a 
correct  synopsis  of  the  evidence.  In  such 
cases,  let  the  circuit  Judge  decide  between 
them.  If  he  rules  erroneously,  his  ruling  Is 
subject  to  appeal,  to  be  heard  In  connection 
with  the  principal  appeal;  and  this  court 
will  decide  the  matter,  and  Impose  the  pay- 
ment of  costs  and  disbursements  accordingly, 
for  counsel  have  the  right,  and  It  is  their 
duty,  to  protect  their  clients  against  the 
possibility  of  having  to  pay  for  unnecessary 
printing  as  disbursements. 

The  bar  is  again  warned  that  the  rales  of 
this  court  must  be  complied  with  In  the  prep- 
aration of  the  "cases"  for  appeal,  and  that. 
In  future,  the  court  will  feel  at  liberty  to  de- 
cline to  consider  any  appeal  In  which  the 
"case"  is  not  prepared  according  to  the  rules. 

[5]  The  facts  are  clearly  stated  in  the  mas- 
ter's report.  As  will  be  seen  by  reference  to 
that  report,  the  master  held  that  the  con- 
tract between  the  parties  was  in  writing,  and 
that  It  consisted  of  the  letters  of  May  17th 
and  20th,  and  so  much  of  the  contract  be- 
tween Williams  &  Co.  and  the  railroad  com- 
pany as  was  applicable  to  the  work  under- 
taken by  Twiggs  &  Son,  except  as  to  prlqes 
and  scope  of  work  to  be  done  by  them.  The 
circuit  court  overruled  this  conclusion,  and 
held,  under  the  authority  of  Herlong  v.  South- 
ern States  Lumber  Co.,  83  S.  a  628,  77  S.  K. 
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219,  that  the  contract  was  partly  written  and 
partly  verbal ;  the  verbal  part  consisting  of 
the  conversation  referred  In  Williams  &  CJo.'s 
letter  of  the  17th  to  Twiggs  &  Son. 

His  honor  misconstrued  the  opinion  of  the 
court  in  the  Herlong  Case.  In  that  case  the 
language  of  the  letter  which  was  construed 
to  make  a  previous  conversation  a  part  of 
the  contract  was  as  follows: 

"The  administration  of  the  company's  affairs 
to  be  along  the  lines  which  I  talked  of  with 
you  when  at  Dunbarton  on  Saturday." 

The  court  said: 

"The  talk  at  Dunbarton  was  adopted  as  a 
part  of  the  contract,  and,  of  course,  could  be 
proved  only  by  parol." 

But,  In  this  case,  the  letter  of  May  17th 
does  not  refer  to  the  previous  conversation 
,  as  a  part  of  the  contract,  but  the  reference 
to  them  was  for  the  purpose  of  confirming 
and  making  only  so  much  of  them  as  was  in- 
cluded in  the  letter  a  part  of  the  contract 
The  part  not  included  therein  was  not  con- 
firmed, and  was  therefore  not  a  part  of  the 
contract.  Plaintiffs'  letter  of  the  20th,  In 
reply  shows  clearly  that  they  so  understood 
the  defendants'  letter  of  the  17th,  for  they 
said,  "Tours  of  the  17th,  covering  agreements 
made  "  etc.  If  defendants'  letter  of  the  17th 
had  not  covered  all  the  agreements  made, 
surely  plaintiffs  would  not  have  said  that 
they  did. 

Twiggs  &  Son  agreed  that  they  would  sign 
the  same  kind  of  contract  with  Williams  & 
Co.  as  the  latter  had  with  the  railroad  com- 
pany.- In  the  absence  of  fraud,  accident,  or 
mistake,  they  should  not  now  be  heard  to 
say  that  they  are  not  bound  by  that  agree- 
ment, because  they  did  not  know  or  under- 
stand the  terms  of  the  contract  between  Wil- 
liams &  Co.  and  the  railroad  company.  It 
was  their  duty  to  ascertain  what  its  terms 
were  before  agreeing  to  sign  It.  Of  course.  If 
Williams  &  Co.  misrepresented  Its  terms, 
Twiggs  &  Son  would  be  bound  by  It  only  in 
80  far  as  Its  terms  were  what  they  were  rep- 
resented to  be.  But  there  Is  no  evidenpe  of 
any  such  misrepresentation,  except  In  refer- 
ence to  the  matter  of  unloading  track  mate- 
rial, which  was  waived  by  Twiggs  &  Son, 
and  is  of  no  consequence  as  to  the  Issues  now 
before  the  court 

Reason  and  authority  abundantly  support 
the  proposition  that  one  contract  may  be 
made  a  part  of  another  by  reference  to  It 
In  Dunbar  v.  Railway,  62  S.  C.  414,  40  S.  B. 
884,  it  was  held  that: 

"Where  a  shipper  accepts  for  freight  delivered 
to  a  common  carrier,  a  receipt  containing  the 
provision  that  this  shipment  is  received  subject 
to  the  terms  and  conditions  of  the  carrier's  reg- 
ular bill  of  lading,  for  which  this  receipt  may 
be  exchanged,  he  has  such  notice  as  will  put 
him  CD  inquiry  of  the  terms  and  conditions  of 
the  bill  of  lading,  and  is  boond  by  such  terms 
and  conditions." 


The  master's  conclusion  was  correct 
[I]  The  next  question  is:  Did  the  master 
and  circuit  judge  err  In  holding  that  as 
there  were  no  words  In  the  contract  limiting 
Twiggs  &  Son  to  payment  for  excavation 
within  the  limits  of  the  road  bed  they  should 
be  paid  for  excavation  outside  those  limits? 
On  this  point,  the  testimony  of  the  expert 
witnesses  as  to  the  meaning  of  the  words  of 
the  contract  Is  conflicting,  and,  while  we  have 
been  Impressed  by  the  able  and  zealous  argu- 
ment of  appellants'  counsel,  we  cannot  say 
that  the  preponderance  of  the  evidence  Is 
against  this  concurrent  finding  of  the  master 
and  circuit  Judge,  especially  In  view  of  the 
following  provision  In  the  contract  submitted 
by  Williams  &  Co.  to  Twiggs  &  Son  for  exe- 
cution: 

"Grading  will  include  all  excavations  and  em- 
bankments, and  will  be  paid  for  'one  way'  only, 
either  for  ex&avation  or  embankment,  accord- 
ing to  the  largest  quantity." 

The  words  of  the  proposed  contract  are 
"all  excavations,"  etc.  While  the  words 
"roadbed  measurement"  were  not  appro- 
priate to  the  contract  between  plaintiffs  and 
defendants,  there  Is  no  reason  why  other 
words  which  would  have  limited  payment  to 
quantities  within  the  slope  stakes  could  not 
have  been  used. 

It  follows,  from  what  has  already  been 
said  as  to  what  the  contract  was,  that  the 
circuit  court  erred  In  overruling  the  conclu- 
sions of  the  master  that  plaintiffs  were  not 
entitled  to  pay  for  surfacing  material.  The 
contract  of  defendants  with  the  railroad 
company,  by  the  terms  of  which  plaintiffs 
were  bound,  expressly  provides: 

"That  the  price  for  track-laying  and  surfacing 
is  to  include  the  providing,  delivery,  and  putting 
in  place  all  such  snrfacing  material  as  is  re- 
quired by  the  specifications." 

The  other  points  raised  by  the  exceptions 
are  overruled,  for  the  reasons  stated  by  the 
master,  which  were  concurred  In  by  the  cir- 
cuit court 

The  Judgrment  of  the  circuit  court  is  modi- 
fied according  to  the  views  herein  announced. 

GARY,  C.  J.,  and  WATTS,  FRASER,  and 
6AGB,  JX,  concur. 

.  (98  s.  c.  atf) 

CAROLINA    RIOB    CO.    v.    WEST    POINT 
MILL  CO.     (No.  8029.) 

(Supreme  Court  of  South  Carolina.     Sept  1, 
1914.) 

1.   WABEHOrSKMKN       (f      34*)— ACTIONS      vo» 

Loss— Btteden  or  Pboof. 

Upon  proof  of  the  delivery  of  goods  to  a 
warehouseman  and  of  his  failure  to  return  them 
in  the  condition  received,  the  burden  of  proof  is 
upon  him  to  show  that  the  loss  or  damagp  wna 
not  due  to  his  negligence,  whether  the  bailment 
be  for  hire  or  gratuitous. 

[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  §§  71-85;    Dec.  Dig.  §  34.»] 
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2.   WARKROTTBEinit      (|      34*)— ACTIONS      FOB 

Lobs  ob  Irjubt— Instructions. 

In  an  action  against  a  warehouseman  for 
damage  to  rice  from  a  storm  which  flooded  the 
warehouse,  an  instruction  that  if  the  damage 
resulted  from  an  act  of  God  or  the  public  en- 
emy, and  defendant  was  not  in  any  way  guilty 
of  negligence  which  contributed  as  the  proxi- 
mate cause  to  the  damage,  the  jury  should  find 
for  defendant,  but  that,  if  defendant  was  also 
guilty  of  negligence  which  co-operated  with 
that,  it  would  be  liable,  and  that  if  plaintiff 
sustained  the  damage  through  the  carelessness 
of  defendant  in  not  doing  its  duty,  even  though 
that  had  come  about  through  an  act  of  God,  it 
would  be  responsible,  but  that,  if  it  was  not 
guilty  of  carelessness,  it  could  not  be  held  re- 
sponsible, made  it  auffldently  clear  that  the  act 
of  God,  to  be  a  defense,  must  be  the  entire  cause 
of  the  loss. 

[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  $§  71-85;    Dec.  Dig.  $  34.*] 

8.  Tbial    (i    256*)— Irstbuotions— Nkcessi- 
TT  OF  Requests. 

In  an  action  against  a  warehouseman  for 
damage  to  rice  caused  by  a  storm  which  flood- 
ed the  warehouse,  an  instruction  that,  if  defend- 
ant was  a  gratuitous  bailee,  it  would  not  be  re- 
sponsible for  loss  or  damage  due  to  the  want  of 
ordinary  care,  but  "would  only  be  liable  for 
gross  negligence,  that  would  be  for  a  conscions 
failure  to  use  due  caret"  'wbb  not  erroneous,  in 
the  absence  of  any  request  to  the  court  to  dif- 
ferentiate between  gross  negligence  and  a  con- 
scious failure  to  observe  dne  care. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !S  62&-fl41;    Dee.  Dig.  S  25e.»] 

4.  Warehousemen  (5  24*)— Loss  OB  Injubt— 
Degbee  of  Cake  Requibed. 

What  a  warehouseman  choose*  to  So  with 
his  own  property  or  what  risks  he  may  assume 
in  connection  therewith,  Is  not  the  test  of  his 
l^gal  obligation  to  the  property  of  the  bailor. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  H  11,  48,  49,  61-54;  Dec. 
Dig.  i  24.*1  . 

6.  Triai.  (I  194*)— iNtmuoTioNS— Ghabqino 
on  Facts. 

In  an  action  against  a  warehouseman  for 
damage  to  rice  from  a  storm  which  flooded  the 
warehouse,  an  instruction  that  it  was  not  lia- 
ble for  the  consequences  of  a  storm  that  had 
only  occurred  twice  in  a  generation  was  im- 
properly given,  as  it  was  a  charge  on  the  facts, 
which  is  not  allowed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  413,  436,  439-141,  446-454,  456-466; 
Dec.  Dig.  i  194.*] 

Gage,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  I.  W.  Bowman, 
Judge. 

Action  by  the  Carolina  Rice  Company 
against  the  West  Point  Mill  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

The  court  charged  In  part  as  follows: 

I  also  charge  you  that  if  this  property  was 
left  there,  they  paying  nothing  for  it  at  all, 
and  the  defendants  were  a  gratuitous  bailee, 
getting  no  compensation  for  holding  thi^  prop- 
erty, then  they  would  not  be  responsible  for 
any  loss  or  damage  due  to  the  want  of  ordi- 
nary  care,  but  would   only  be   liable  for  gross 


negligence,  that  would  be  for  a  conscious  fail- 
ure to  use  due  care;  U  it  was  left  there  as  a 
gratuitous  bailee,  yon  could  only  make  them 
pay  in  case  they  were  guilty  of  gross  negli- 
gence. 

The  defendant  also  alleges  in  its  answer  that 
this  damage  was  due  to  an  act  of  God.  Now, 
if  the  testimony  should  show  that  this  damage 
was  due,  resulted  from,  an  act  of  God  or  the 
public  enemy,  and  the  defendant  was  not  in 
any  way  guilty  of  negligence  which  contributed 
as  the  proximate  cause  to  this  damage,  then 
yon  would  have  to  find  for  the  defendant,  but 
if  the  defendant  was  also  guilty  of  negligence 
which  co-operated  with  that,  then  they  would 
be  liable.  To  illustrate:  Suppose,  Mr.  Fore- 
man, you  had  a  car  load  of  mules  being  brought 
into  Charleston  by  the  railroad,  and  there  was 
a  sudden  storm  and  washed  up  the  railroad  at 
some  of  these  points  down  here,  now  if  the  en- 
gineer of  that  train  used  due  care  and  did  not 
know  that  the  road  had  been  washed  up,  and 
the  train  rushed  into  this  place,  and  your  car 
load  of  mules  were  killed,  and  the  engineer  had 
nsed  due  care  in  running  his  train,  then  you 
could  not  recover,  because  that  would  be  due 
to  an  act  of  God,  not  him ;  but  if  the  engineer 
or  officials  of  that  road  could  have  found  out  that 
the  road  had  been  washed  np,  and  they  failed 
to  do  it,  then  the  road  would  be  responsible  for 
the  damage.  Now,  that  is  the  case  here,  if  the 
plaintiff  sustained  this  damage,  this  injury 
through  the  carelessness  of  the  defendants  in  not 
doing  their  duty,  even  though  that  has  come 
abont  through  an  act  of  God,  thef  would  b« 
responsible,  but,  if  they  were  not  guilty  of  care- 
lessness, they  could  not  be  held  responsible. 

Mitchell  &  Smith,  of  Charleston,  for  ajh 
pellant  Smythe  &  Tlnanska  and  J.  P.  E. 
Bryan,  all  of  Charleston,  for  respondent 


FRASER,  J.  Tbe  respondent  is  engaged 
in  the  business  of  cleaning  rice  for  th» 
producers.  When  this  rice  Is  cleaned  and 
put  into  sacks.  It  is  placed  In  respondent's 
warehouse.  The  producer  sells  the  rice  In 
tbe  warehouse,  and  the  purchaser  is  allowed 
time  to  remove  It 

The  appellant  purchased  a  lot  of  rice  In 
these  warehouses,  and,  before  Its  removal, 
a  storm  came  and  flooded  the  warehouse  and 
Injured  the  rice.  The  appellant  brought  this 
action  for  the  Injury  to  the  rice.  The  re- 
spondent admitted  the  damage  while  in  Ita 
possession,  but  claimed  that  the  bailment  was 
gratuitous,  and  that  the  injury  was  caused 
by  the  act  of  God.  The  verdict  was  for  the 
defendant,  and  the  plaintiff  appealed  upon 
nine  exceptions,  but  argues  four  propositions. 

[1]  I.  The  first  proposition  is  as  follows: 

"That  the  rule  of  law  in  this  state,  in  the 
case  of  a  warehouseman,  is  that,  upon  admis- 
sion or  proof  of  delivery  of  goods  and  fail- 
ure to  return  same  in  condition  received,  the 
burden  of  proof  is  upon  the  warehouseman  to 
show  that  the  loss  or  damage  was  not  due  in 
any  way  to  its  negligence,  and  that  if  such 
loss  or  damage  occurred  through  the  act  of  God, 
such  act  of  God  was  the  entire  cause  of  such 
loss  or  damage.  That  the  burden  of  proof  ia 
the  same  whether  the  bailment  be  for  hire  or 
gratuitous;  the  only  difference  being  that,  in 
case  of  a  gratuitous  bailment  the  wardtouseman 
is  liable  only  for  gross  negligence." 
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His  honor  charged  the  Jury  aa  toUows: 
"Now,  the  plaintiff  has  to  prove  what  he  al- 
leges, and  in  a  case  like  this  tbey  cannot  re- 
cover, unless  they  can  prove  negligence  or  care- 
lessness on  the  part  of  the  defendant." 

In  Flelschman  v.  Railway,  76  S.  O.  247, 
66  S.  E.  974,  9  L.  R.  A.  (N.  S.)  619,  this  court 
held  that  the  burden  of  proof  was  on  the 
warehouseman,  for  the  reason  that  the  facts 
were  wltlbln  the  knowledge  of  the  defendant 
and  not  with  the  plaintiff.  See,  also,  the 
recent  case  of  Meyers  v.  Railroad  Ck>.,  92 
S.  C.  104,  75  S,  B.  209. 

[2]  His  honor  charged  the  jury  that  the 
act  of  God  must  be  the  entire  cause  of  the 
loss  with  sufficient  clearness. 

This  proposition  is  sustained  in  part,  for 
the  reason  above  set  forth. 

[3]  II.  The  second  proposition  is  as  fol- 
lows: 

"That,  even  if  the  bailment  be  gratuitooa,  a 
warehouseman  is  responsible  for  its  gross  negli- 
gence, and,  to  subject  it  to  liability  therefor,  it 
is  not  necessary  that  It  shoold  have  acted  with 
a  consciouB  failure  to  observe  due  care  (that  is, 
in  a  wanton,  willful,  and  reckless  manner),  un- 
less, in  addition  to  compensatory  damages,  jjn- 
nitive  damages  are  sought  for  such  wanton,  will- 
ful, and   reckless  acts." 

This  proposition  cannot  be  sustained;  if 
the  appellant  desired  the  trial  court  to  dif- 
ferentiate between  "gross  negligence"  and  a 
conscious  failure  to  observe  "due  care,"  it 
ought  to  have  made  a  request 

[4]  in.  The  third  proposition  Is  as  fol- 
lows: 

"Negligence  is  the  absence  of  due  care,  and 
what  a  bailee  chooses  to  do  with  his  own  prop- 
er^, or  what  risks  he  may  aasome  in  connec- 
tion therewith,  has  no  relevancy  to,  and  is  no 
test  of,  the  legal  obligation  to  the  property  of 
a  bailor,  which  the  law   imposes." 

This  proposition  is  sustained.  The  re- 
spondent has  not  cited  any  binding  authority 
which  holds  that  a  wardiouseman  can  re- 
duce his  liability  for  goods  of  others  in- 
trusted to  liim  by  neglecting  his  own. 

[6]  IV.  The  fourth  proposition  is  as  fol- 
lows: 

"That  in  addition  his  honor  charged  directly 
on  the  facts  of  the  case,  contrary  to  the  con- 
stitutional inhibition  as  set  out  in  the  third  and 
ninth  exceptions  of  the  appeUant" 

This  proposition  is  sustained.  The  charge 
tiiat  the  defendant  was  not  liable  for  the  con- 
sequences of  a  storm  that  liad  only  occurred 
twice  In  a  generation  was  a  charge  on  the 
facts.  The  federal  case  relied  upon  is  not 
authority  in  our  courts.  The  latitude  al- 
lowed a  federal  judge  in  charging  a  jury  on 
the  facts  Is  great.  In  our  state  no  charge 
on  the  facts  is  allowed.  The  tliird  excep- 
tion has  already  been  considered. 

The  respondent  seeks  to  sustain  the  Judg- 
ment because  It  daims  its  motion  for  a  non- 
suit should  have  been  granted.  There  was 
evidence  to  go  to  the  Jury.  Inasmuch  as  the 
case  has  to  go  t>ack  for  a  new  trial,  «  dis- 
cussion of  the  facts  would  be  Improper. 


The  judgment  is  reversed,  and  the  case 
remanded  for  a  new  trial. 

GART,  C.  J.,  and  WATTS  and  HYDEICK, 
JJ.,  concur.    GAGE,  J.,  dissents. 


(U«  Va.  TW) 

PHIPPS  V.  WISE  HOTBI/  CO.  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

11.  1913.    On  Rehearing,  Sept  7, 

1914.) 

1.  BquiTT  (I   462*)— Biix   OF    Rsvzsw— Ds- 

VSNSKS— NXGUOENCK. 

A  suit  to  enforce  a  mechanic's  lien  on  land 
snbject  to  certain  vendors'  liens,  the  holders  of 
which  were  made  parties,  was  referred  to  a 
master  commissioner  to  ascertain  and  report 
the  liens,  their  amounts  and  priorities,  and  the 
value  of  the  lots,  exclusive  of  the  building,  and 
of  the  building.  The  commissioner  reported  the 
value  of  the  lots  at  $4,500,  and  of  the  building 
at  $13,000,  and  that  the  vendors'  liens  were 
first  liens  on  the  lots,  and  the  mechanic's  lien 
a  first  lien  against  the  building.  The  report 
without  exception  on  the  part  of  D.,  one  of 
the  holders  of  the  vendors'  liens,  so  fax  as  the 
mechanic's  lien  was  concerned,  was  confirmed, 
and  a  decree  entered,  directing  a  sale,  and  or- 
dering that  the  proceeds  should  be  distributed, 
**/sT  to  the  holder  of  the  mechanic's  lien,  and 
to  the  holders  of  the  vendors'  liens  the  residue. 
The  bolder  of  the  mechanic's  lien  by  bidding 
caused  the  property  to  sell  for  enough  to  pro- 
tect l>is  lien.  On  notice  to  D.  the  sale  was 
confirmed,  and  the  proceeds  thereof  distributed 
as  decreed.  The  purchaser  thereafter  made  im- 
provements on  the  property,  and  paid  insurance 
thereon.  D.  filed  a  bill  of  review  on  the 
ground  that  the  vendors'  liens' should  have  been 
given  priority  over  the  mechanic's  lien.  Beld, 
that  C,  having  neglected  to  make  defense  to 
the  commissioner's  report  upon  the  question 
of  law  raised  by  the  bill  of  review,  was  es- 
topped and  not  entitled  to  the  relief  sought  since 
he  had  put  it  beyond  the  power  of  the  court  to 
correct  its  decree  establishing  the  liens,  without 
loss  to  some  one  of  the  interested  parties,  and 
the  loss  should  be  borne  by  the  one  whose  neg- 
Ugenca  or  conduct  caused  it 

[Ed.  Note.— For  other  case,  see  Equity,  Cent 
Dig.  ii  1101-1109;    Dec.  Dig.  i  452.*] 

2.  Equity   (I    442*)  —  Bill  of  Kkvibw  — 

UB0T7NDS— EbTABLISHMKNT. 

A  bill  of  review  will  not  lie,  unless  the 
facta  upon  which  it  is  based  are  recited  in 
the  decree  sought  to  be  reviewed,  or  admitted 
in  the  pleadings. 

raid.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  if  1066-1070;    Dec  Dig.  i  442.*] 

3.  EqiJiTT    (I  446*)  —  Bill  of  Bevixw  — 
GaouNDs. 

Where,  in  a  suit  to  enforce  a  mechanic's 
lien,  the  commissioner's  report  as  to  the  me- 
chanic's and  vendors'  liens  and  their  priorities 
was  not  excepted  to,  relief  agaiust  alleged  er- 
rors therein  could  not  be  given  on  a  bill  of 
review,  as  the  priority  <rf  snch  liens  might 
have  been  alfected  by  extraneous  evidence. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.   il   1079-1090;    Dec.   Dig.    |  446.*] 

4.  Bqtjitt    (I   442*)  —  Bill    of   Rkvikw  — 
Gboundb. 

That  in  a  snit  to  enforce  a  mechanic's  lien, 
the  lien  and  the  deeds  in  which  the  veadon* 
liens  were  retained  were  filed  as  evidence  with 
the  bill  did  not  authorize  the  correction  of  the 
commissioner's  report  as  to  the  priority  of  such 
liens  on  a  Mil  of  review. 

[Ed.  Note.— For  other  cases,  see  Equity,  Caat 
Dig.  SI  1066-1070;    Dec  Dig.  i  442.»] 
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Appeal  from  Glrcmlt  Court,  Wise  County. 

Suit  by  D.  J.  Phlpps  against  the  Wise  Ho- 
tel Company  and  others,  In  whicb  H.  H.  Dot- 
son  filed  a  bill  of  review.  From  a  decree 
granting  the  relief  sought  by  the  bill  of  re- 
view, the  original  complainant  appeals.  Re- 
versed, and  decree  entered,  dismissing  the 
bin  of  review,  and  remanding  the  case. 

Bond  &  Bruce,  of  Wise,  for  appellant  B. 
L.  Barr  and  EL  M.  Fulton,  both  of  Wise,  for 
appellees. 

CARDWELIi,  J.  [1]  H.  H.  Dotson  on  Sep- 
tember 1,  1909,  was  the  owner  of  a  certain 
lot  of  vacant  land  situated  in  the  town  of 
Gladevllle,  Wise  county,  Va.,  and  on  that  day 
sold  and  conveyed  the  same  to  the  Wise  Ho- 
tel Company,  reserving  in  the  conveyance  a 
vendor's  lien  upon  the  lot  for  $3,G0O  of  the 
purchase  money,  evidenced  by  three  several 
notes  of  even  date  with  the  deed,  payahle 
respectively  at  three,  four,  and  five  years 
from  their  date,  with  Interest  on  each  pay- 
able annually.  On  the  same  day  and  year 
Joe  D.  Dotson  was  the  owner  of  an  ad- 
joining lot,  and  conveyed  the  same  to  said 
hotel  company,  reserving  a  vendor's  lien 
thereon  for  $2,000  purchase  money,  evidenced 
by  a  note  of  even  date  with  the  deed  pay- 
able two  years  after  date,  with  Interest  pay- 
able annually.  Both  deeds  were  admitted  to 
record  in  the  clerli's  ottiue  of  Wise  county 
October  16,  1909.  On  December  29,  1909,  D. 
3:  Phlpps  contracted  with  said  hotel  com- 
pany to  erect  for  it  on  said  lots  a  two-story 
hotel,  at  the  price  of  $17,000,  which  sum 
was  Increased  by  extras  to  $17,450.  Up  to 
March  30,  1910,  the  hotel  company  had  paid 
to  Phlpps  on  the  contract  price  the  sum  of 
$12,681.66,  leaving  a  balance  due  thereon  of 
$4,868.34,  for  which  balance  Phlpps,  as  a  gen- 
eral contractor,  perfected  a  mechanic's  lien 
upon  said  lots  and  buUdlng,  which  was  duly 
recorded  May  20,  1910,  and  In  September  fol- 
lowing he  filed  his  bill  in  this  cause  to  en- 
force his  said  mechanic's  lien,  referring  to 
the  said  deeds  from  H.  H.  and  Joe  D.  Dot- 
son,  respectively,  and  making  copies  of  them 
exhibits  with  the  bill.  The  bill  also  specific- 
ally referred  to  the  vendor's  Hen  retained  In 
said  deeds,  and  stated  as  a  fact  that  H.  H. 
Dotson  had  transferred  one  of  his  said  notes 
for  $1,000  to  Lilly  Clay,  who  was  then  the 
owner  of  same,  and  that  Joe  D.  Dotson  had 
transferred  the  $2,000  note  secured  to  him 
by  his  vendor's  lien  to  the  Mashannon  Na- 
tional Bank  of  Pittsburg,  which  was  then 
the  owner  of  the  same 

To  said  bill  the  said  hotel  company,  H.  H. 
Dotson,  Joe  D.  Dotson,  Mrs.  Alice  McElroy 
(lessee  of  the  said  hotel),  the  said  bank,  and 
Lilly  Clay  were  made  parties  defendant ;  the 
prayer  of  the  bill  being  that  all  proper  orders 
be  entered  and  accounts  taken,  that  judgment 
be  entered  in  favor  of  the  complainant  for 
said  sum  of  $4,868.34  and  interest  thereon, 
and  that  said  "lots,  with  the  appurtenances 


thereunto  belonging,  be  sold,  and  Che  proceeds 
applied  to  the  payment  of  said  mechanic's 
Uen,"  eta 

It  appears  that  Joe  D.  Dotson,  said  bank, 
and  Lilly  Clay  were  each  nonresidents  of  the 
state,  and  were  proceeded  against  as  such. 
By  decree  entered  in  the  cause  January  20, 
1911,  the  said  hotel  company  and  H.  H.  Dot- 
son  were  given  until  February  rules  to  file 
their  answers  to  the  bill,  and  the  cause  was 
referred  to  a  master  commissioner,  who  was 
required,  after  10  days'  notice  of  the  place 
and  object  of  bis  sitting  to  the  parties  in  in- 
terest, to  proceed  to  ascertain  and  report  to 
the  court  the  liens  agalns  the  said  lots,  the 
amount  and  priorities  thereof,  and  in  whose 
favor  existing,  and  the  "value  of  the  lots  in 
question,  exclusive  of  the  building  thereon 
erected  by  the  plalntlfT,  and  the  value  of  said 
building." 

The  hotel  company  did  not  answer;  bat 
H.  H.  Dotson  did  file  an  answer,  claiming, 
among  other  things,  that  his  vendor's  Uen 
was  a  prior  lien  upon  said  hotel  property. 
The  commissioner,  on  March  27,  1911,  filed 
his  report,  fixing  the  value  of  said  two  lots 
at  $4,500,  and  the  value  of  the  hotel  building 
thereon  at  $13,000,  and  stated  that  the  said 
vendors'  liens  on  which  nothing  had  been 
paid  were  the  first  Hens  upon  the  lots,  and 
the  balance  due  upon  the  mechanic's  lien  of 
$4,868.34  in  favor  of  the  complainant,  Phlpps, 
was  the  first  Hen  against  the  building  erected 
by  him  on  the  lots,  and  "that,  if  on  a  sale 
the  whole  property  should  seU  for  less  than 
$17,500,  the  balance  on  the  vendors'  liens, 
after  crediting  It  with  nine  thirty-sevenths  of 
the  amount  realized  from  the  said  sale,  is 
the  second  lien  on  the  building." 

Notice  of  the  time  and  place  of  the  com- 
missioner's sitting  was  duly  given  to  the  ho- 
tel company  and  H.  H.  Dotson,  and  it  seems 
as  though  none  was  given  to  the  nonresi- 
dents; but. this  is  immaterial  to  the  consid- 
eration of  the  case,  as  It  appears  on  this  ap- 
peal. 

At  the  April  term  of  the  circuit  court  the 
treasurer  of  Wise  county  filed  a  petition  In 
the  cause,  asserting  a  lien  upon  the  hotel 
property  for  taxes,  and  H.  H.  Dotson  filed 
an  exception  to  the  commissioner's  report; 
but  his  exception  related  only  to  the  failure 
of  the  commissioner  to  report  that  the  "In- 
terest on  the  vendor's  lien  retained  In  the 
deed  to  the  Wise  Hotel  Company  for  the  lots 
of  land  Involved  In  this  case  is  payable  an- 
nually, whereupon  a  decree  was  entered, 
sustaining  said  exception,  confirming  the  re- 
port of  the  commissioner  in  all  other  re- 
spects, giving  a  personal  decree  in  favor  of 
complainant  (Phlpps)  for  the  amount  of  his 
claim,  with  interest  and  costs,  allowing  the 
claim  of  the  treasurer  of  Wise  county  of 
$61.74,  unpaid  taxes,  fixing  this  claim  as 
the  first  lien  upon  the  property,  and,  after 
setting  out  said  vendors'  liens  and  the  com- 
plainant's mechanic's  Uen,  proceeded  as  fol- 
lows: "It  is  adjudged,  ordered,  and  decreed 
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that  any  gnm  realized  from  tbe  sale  of  said 
property  shall  be  divided  among  the  holders 
of  the  mechanic's  lien  and  the  vendors' 
liens  In  the  proportion  the  value  of  the  build- 
ing and  the  lots,  respectively,  to  the  total 
value  of  said  property,  that  is  to  say,  to  B. 
J.  Phlpps  twenty-six  thirty-sevenths  of  said 
amount,  and  to  the  holders  of  the  notes  for 
vendors'  Hens  the  residue,  until  said  liens 
are  satisfied  In  full."  Said  decree  fixed  the 
priority  of  sundry  other  liens  which  are  not 
hivolved  in  the  controversy  here,  and  com- 
missioners of  sale  were  appointed,  who,  after 
complying  with  certain  prescribed  condl- 
tlona,  were  directed  to  make  sale  of  the  hotel 
property.  The  sale  was  made  on  July  10th 
to  O.  M.  Vicars,  as  the  highest  bidder,  at 
the  price  of  58,200,  which  was  reported  to 
the  court  July  12,  1911,  and,-  on  motion  of 
O.  M.  Vicars,  the  purchaser,  was  In  vaca- 
tion confirmed  July  22,  1911.  The  decree 
then  entered  recites  that  "notice  of  motion 
to  confirm  said  sale  In  vacation  was  given 
to  defendants." 

On  November  8,  1911,  H.  H.  Dotson,  dis- 
covering for  the  first  time,  as  he  claims, 
that  a  great  injustice  had  been  done  him 
and  the  other  holders  of  notes  representing 
a  vendors'  lien  upon  the  hotel  property,  filed 
a  bill  of  review  in  the  cause,  the  object  of 
which  was  to  correct  the  alleged  injustice, 
and  its  prayer  was  that  the  court  "direct 
that  your  orator  and  the  other  holders  of 
said  vendors'  lien  notes  shall  be  entitled  to 
a  prior  lien  on  the  purchase  money  derived 
from  the  sale  of  the  property  for  the  value 
of  said  lots,  to  wit,  the  sum  of  $4,500,  with 
Interest  thereon  from  the  27th  day  of  March, 
1911,  and  their  costs  in  said  cause  expend- 
ed." 

It  appears  that  the  complainant  in  the 
original  bill  (Phlpps)  and  the  contractor  who 
erected  the  hotel  building  in  question  bid 
at  the  sale  of  the  proper^  a  sufficient 
amount  therefor  to  pay  the  balance  due  on 
his  mechanic's  lien,  with  interest  and  costs, 
according  to  the  priorities  of  liens  on  the 
property  as  established  by  the  master  com- 
missioner and  the  decree  of  the  court,  and 
without  objection  on  the  part  of  said  H. 
H.  Dotson;  but  O.  M.  Vicars,  attorney  for 
H.  H.  Dotson,  bid  higher,  and  became  the 
purchaser  thereof.  The  sale,  as  has  been 
stated,  was  reported  and  confirmed,  and  the 
commissioners  of  sale  were  directed  to  and 
did  disburse  the  proceeds  thereof;  said  H. 
H.  Dotson,  Lilly  Clay,  and  the  Masbannon 
National  Bank  receiving  the  amounts  to 
which  they  were,  respectively,  entitled  under 
the  decree  The  purchaser,  Vicars,  took  pos- 
session of  the  property,  and  ifaade  improve- 
ments thereon  at  a  cost  amounting  to  (600 
or  $700,  and  also  paid  insurance  on  the 
building  amounting  to  $186.07.  Said  Phipps 
filed  a  demurrer  and  answer  to  said  bill  of 
review,  and  Vicars  answered  the  same. 

In  tJie  written  statement  of  the  grounds 
of  bis  demurrer,  and  in  Iiis  answer  to  the  bill 


of  review,  Phiitpa  took  the  position  that,  as 
the  report  of  the  master  commissioner  stated 
that  he  (Phlpps)  was  entitled  to  be  preferred 
in  the  distribution  of  the  proceeds  of  sale 
of  the  hotel  property  to  the  extent  of  the 
relative  value  of  the  building  erected  on  the 
lots,  which  was  fixed  at  »«/»t  thereof,  and 
the  report  was  confirmed  by  the  court,  with- 
out exception  or  objection,  on  the  ground 
that  the  priorities  of  the  liens  were  incorrect- 
ly reported,  the  bill  of  review  asking  a  cor- 
rection of  the  decree  comes  too  late;  that 
after  the  sale  of  the  property  had  been  con- 
firmed, without  objection  on  the  part  of  the 
complainant  in  the  bill  of  review,  H.  H.  Dot- 
son,  but  with  his  knowledge  and  consent,  and 
he  received  his  part  of  the  proceeds  of  sale, 
the  court  could  not,  without  great  injustice 
to  respondent,  Phlpps,  set  aside  said  report 
or  attempt  to  readjust  the  priority  of  Hens 
on  the  property  as  fixed  by  the  commis- 
sioner's report  and  confirmed  by  the  court; 
that  as  the  bill  of  review  did  not  ofTer  to 
refund  the  amount  of  money  the  complainant 
had  received  out  of  the  proceeds  of  sale,  and 
did  not  aver  that  the  other  creditors  to  whom 
disbursements  had  been  made  were  either 
able  or  willing  to  refund,  the  sale  could  not 
be  set  aside  at  that  time  without  great  In- 
justice to  respondent  and  the  other  creditors, 
and  the  commissioners  of  sale  would  be 
unable  to  refund  to  the  purchaser  of  the 
property  the  money  paid  by  him  into  court, 
as  they  had  disbursed  the  funds  received  by 
them  according  to.  the  terms  and  provisions 
of  their  report  and  the  decree  confirming 
the  same,  H.  H.  Dotson  receiving  his  part 
thereof,  and  a  part  of  the  fund  had  been 
paid,  with  the  knowledge  of  Dotson  and  the 
pnrctiaser  of  the  property,  to  officers  of  the 
court,  parties  entitled  to  the  money  they  re- 
ceived; that  respondent  became  a  bidder  on 
the  property,  and  bid  on  it  a  sufficient 
amount  to  make  it  bring  his  lien,  according 
to  the  terms  and  provisions  of  the  decree  of 
sale,  and  would  have  made  the  property  b^lng 
a  higher  price  at  the  time  If  it  had  been 
necessary  to  make  it  pay  his  debt;  tttat 
Vicars,  the  purchaser  of  the  property,  bad 
made  improvements  to  the  hotel  building 
thereon,  amounting  to  several  hundred  dol- 
lars, and  was  asking,  if  the  said  sale  to  him 
be  set  aside,  that  he  be  repaid  his  purchase 
money  and  the  amounts  which  he  had  ex- 
pended In  making  Improvements  on  the  hotel; 
that  it  would  be  a  matter  of  great  incon- 
venience to  respondent  and  a  loss  to  him 
to  have  the  report  of  liens  on  the  property 
set  aside;  and  that  the  complainant,,  Dotson, 
had  slept  on  his  rights,  if  any  he  had,  and 
it  was  then  too  late  for  him  to  file  his  bill 
of  review. 

In  his  answer  to  the  bill  of  review,  O.  M. 
Vicars,  the  purchaser  of  the  property,  tacitly 
consented  to  a  resale  of  the  same,  provided 
Phlpps  would  repay  to  him  (Vicars)  the 
amount  he  had  paid  to  the  commissioners  of 
sale,  with  interest  thereon  from  the  date  of 
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the  payment  thereof,  and  also  'the  amonnii 
paid  by  him  on  account  of  permanent  Im- 
provementB  on  the  property,  Including  Insur- 
ance premlnras,  with  Interest  on  same  from 
the  time  paid,  less  reasonable  rental  value  of 
said  property  during  the  time  the  same  has 
been  in  the  possession  of  the  respondent 

The  cause  coming  on  to  be  heard  April  8, 
1912,  upon  the  bill  of  review  (process  thereon 
having  been  served  by  publication  against  the 
nonresident  defendants,  Joe  D.  Dotson,  LUly 
Clay,  and  the  Mlashannon  National  Bank,  and 
personally  served  upon  the  resident  defend- 
ants), upon  the  demurrer  and  answer  of 
Phipps  to  the  bin  of  review  and  the  answer 
of  said  Vicars  thereto,  the  court  overruled 
the  demurrer  of  Phipps,  and,  undertaking  to 
correct  Its  decree  of  April  18,  1911,  "for  er- 
ror apparent  upon  the  face  of  the  record,  la 
that  said  decree  failed  to  declare  a  prior 
Hen  on  the  purchase  money  derived  from 
the  sale  of  the  property  In  this  suit  to  the 
extent  of  forty-five  hundred  dollars  ($4,500.- 
00)  thereof  in  favor  of  the  purchase  money 
notes  held  by  Lillle  P.  Clay,  H.  H.  Dotson, 
and  Mashannon  National  Bank  of  Pittsburg," 
adjudged,  ordered,  and  decreed  a  redistribu- 
tion of  the  purchase  money  received  from 
the  sale  of  the  hotel  property,  giving  to  the 
holders  of  the  vendors'  liens  priority  over 
said  Phipps'  mechanic's  lien  thereon,  but 
gave  Phipps  the  right  within  20  days  to  elect 
to  have  a  resale  of  the  property,  and  declared 
that,  nnless  he  did  elect  to  have  the  sale  set 
aside,  the  purchase  mone^  that  had  been 
realized  therefor  would  be  redistributed  by 
the  court,  and  the  vendors'  Hens  paid  off  In 
full.  Phipps,  within  the  20  days  allowed 
him,  filed  in  the  cause  his  statement,  refus- 
ing to  consent  either  to  a  resale  of  the  prop- 
erty or  to  a  redistribution  of  the  proceeds 
of  the  sale  that  had  been  made,  and  insisting 
upon  his  right  to  have  payment  of  his  lien 
according  to  the  decree  under  which  the 
property  vras  sold. 

By  Ita  decree  entered  April  25,  1912,  the 
court,  in  view  of  Phipps'  refusal  to  consent 
to'  a  resale  of  the  property,  deemed  It  unnec- 
essary to  further  consider  the  matters  set  up 
in  the  answer  of  Vicars,  the  purchaser,  to 
the  bill  of  review,  fixed  some  unpaid  taxes 
as  the  first  Hen  thereon,  decreed  a  redistri- 
bution of  the  proceeds  of  sale  in  accordance 
■  with  the  opinion  and  decree  of  the  court  In 
its  said  decree  of  April  3,  1912,  whereupon 
Phipps  applied  for  and  obtained  this  appeal. 

The  controversy  here  Is  solely  between  the 
appellant,  Phipps,  and  appellee,  H.  U.  Dot- 
son.  0.>  M.  Vicars,  the  purchaser  of  the 
property,  gave  his  assent  to  a  resale  thereof 
only  upon  condition  that  appellant  repay  to 
bim  $186.07,  premium  on  insurance  he  had 
taken  out  on  the  hotel  building,  and  from 
$600  to  $700,  expended  or  alleged  to  have 
been  expended  by  him  in  the  way  of  improve- 
ments thereon,  which  Insurance  in  no  way 
inured  to  the  benefit  of  appellant,  and  there 
Is  in  the  record  nothing  to  show  that  the 


amount  alleged  to  have  been  expended  on  im- 
provements to  the  property  added  anything 
to  the  value  thereof,  or  would  make  It  seU  for 
more  on  a  resale,  so  that  appellant  could  not 
have  assented  to  a  resale  of  the  property 
withont  not  only  consenting  to  a  displace- 
ment of  his  Hen  thereon  as  fixed  by  the  com- 
missioner's report  and  the  court's  decree 
confirming  the  same,  but  would  have  had  to 
consent  to  the  repayment  to  Vicars  of  the 
amount  he  claimed  to  have  expended  In  in- 
surance and  improvements  upon  the  property 
out  of  the  proceeds  of  a  resale  thereof,  to 
the  prejudice.  It  might  have  been,  to  say  the 
least,  of  appellant's  lien  thereon  established 
by  the  court's  former  decree. 

The  court  had  followed  the  established 
rule  that  a  sale  of  land  would  not  be  de- 
creed without  first  ascertaining  the  amounts 
and  priorities  of  liens  thereon,  and  its  com- 
missioner to  whom  the  cause  was  referred 
reported  the  amount  of  the  Hens  and  their 
priorities  upon  the  property  in  question, 
which  report  was,  without  exception  on  the 
part  of  appellee,  H.  H.  Dotson,  in  so  far  as 
the  Hen  of  appellant  was  to  be  affected,  af- 
firmed. The  commissioner  reported  the  prop- 
erty as  worth  $17,500,  and  at  the  sale  there- 
of pursuant  to  the  decree  based  on  the  re- 
port of  the  commissioner,  it  was  made  by 
appellant  to  bring  $8,200,  an  amount  sufll- 
dent  to  protect  his  lien  as  reported  by  the 
commissioner  and  established  by  the  court's 
decree.  Whether  the  report  of  the  commis- 
sioner was  rested  upon  the  construction  he 
placed  upon  the  statute, .  or  upon  the  facts 
before  him,  does  not  appear;  but  appellee 
had  not  only  the  opportunity  to  object  to 
the  priority  ^f  Hens  as  reported,  but  the 
decree  confirming  the  report  and  ordering  a 
sale  of  the  hotel  property  when  prepared 
was  handed  to  his  counsel,  who.  examined 
the  same,  made  some  unimportant  correc- 
tions, and,  withont  further  objection  or 
amendment,  allowed  the  decree  to  be  entered 
by  the  court  Furthermore,  the  sale  of  the 
property  was  made,  and  due  notice  of  the 
motion  to  confirm  it  given  to  appellee,  and 
he  again  acquiesced  and  allowed  the  sale 
to  be  confirmed,  and  the  rights  of  the  pur- 
chaser of  the  property  to  intervene.  His 
negligence  in  failing  to  except  to  the  report 
of  the  commissioner'  at  the  right  time,  and 
in  falling  to  object  to  the  decree  of  sale 
or  to  the  confirmation  thereof,  put  It  beyond 
the  power  of  the  court  to  correct  its  decree 
establishing  the  Hens  upon  the  property 
without  loss  to  some  one  of  the  interested 
parties,  and  according  to  well-established 
equitable  principles  the  loss  should  be  borne 
by  him  whose  negligence  or  conduct  caused 
it.  In  other  words,  it  is  as  much  the  duty 
of  a  party  to  a  suit  of  this  nature  to  make 
defense  to  a  commissioner's  report  upon  a 
question  of  law  as  of  fact,  and,  if  he  neg- 
lects to  raise  an  objection  until  other  par- 
ties are  placed,  on  account  of  his  negligence, 
in  a  situation  vrblct  will  result  In  loss  it 
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the  belated  objection  were  snstalned,  ttie 
principle  of  estoppel  applies  with  eqnal 
force,  whether  the  alleged  error  be  of  law  or 
of  fact 

"A  Mil  of  review  Is  a  bill  filed  to  reverse 
or  modify  a  decree  that  has  been  signed  and 
enrolled  for  error  In  law  apparent  upon  the 
face  of  such  decree,  or  on  account  of  new 
facts  discovered  since  publication  was  passed 
in  the  original  cause,  and  which  could  not 
by  the  exercise  of  due  diligence  have  been 
discovered  or  used  before  the  decree  was 
made."  3  Enc.  PL  &  Pr.  570. 
'  "Further,  to  order  to  found  a  bill  of  re- 
Tiew  the  errors  must  have  been  expepted  to, 
•  •  •  and  must  be  specifically  pointed 
out"  3  Am.  &  Eng.  Decs,  to  Eq.  p.  38,  and 
authorities  cited.  ° 

In  Kicker  v.  Powell,  100  U.  8.  104,  25  I* 
Ed.  527,  the  opinion  says:  "It  Is  wlthto 
the  discretion  of  the  court  to  grant  leave 
to  file  a  bill  of  review  for  matter  discovered 
■toce  the  decree.  Leave  to  file  a  bill  of 
review  may  be  refused,  although  the  fact 
If  admitted,  would  change  the  decree,  when 
the  court  looktog  to  all  the  circumstances, 
shall  deem  it  productive  of  mischief  to  in- 
nocent parties,  or  for  any  other  cause  advis- 
able, and,  where  It  appears  that  the  appli- 
cant has  had  full  opportunity  to  present  his 
objection,  and  has  already  availed  himself 
of  the  benefit  of  it,  leave  may  be  refused." 

"In  allowtog  or  denying  bills  of  review,  a 
court  of  equity  will,  to  addition  to  the  limi- 
tation arising  from  lapse  of  time,  apply  the 
ordtoary  rules  to  reference  to  the  laches 
of  the  complatoant"  Central  Tr.  Co.  v. 
Grant  Loco.  Wks.,  136  U.  S.  207,  10  Sup. 
Ct  736,  34  L.  Ed.  97 ;  McQuiddy  v.  Ware,  20 
Wall.  14,  22  L.  Ed.  811. 

The  record  to  Keck  ▼.  AUender,  37  W.  Va. 
206,  16  S.  B.  622,  presented  a  state  of  facts 
Tery  similar  to  that  to  the  case  at  bar.  In 
the  case  cited  the  biU  was  filed  by  Keck, 
trustee,  to  ascertain  the  liens  and  their  pri- 
orities against  certain  real  estate  conveyed 
to  him  to  trust  allegtog  that  a  deed  of  trust 
bad  also  been  executed  upon  the  property  to 
one  Hagan,  trustee,  to  secure  a  bnllding  as- 
sociation the  sum  at  $500,  and  a  copy  of  each 
deed  was  exhibited  with  the  MIL  The  bin 
further  alleged  that  three  unreleased  me- 
chanics' Hens  were  of  record,  and  copies 
thereof  were  filed  with  the  bill,  as  were 
copies  of  several  Judgments  which  were  Uens 
against  the  land.  The  cause  was  referred 
to  a  commissioner,  who  made  and  filed  a 
report  of  liens,  whldi  report  was  not  ex- 
cepted to,  and  the  court  confirmed  it,  set- 
ting forth  to  its  decree  the  liens  and  priori- 
ties in  accordance  with  the  findings  of  the 
commissioner.  A  sale  of  the  property  was 
decreed  and  the  commissioners,  on  October 
13,  1887,  reported  the  sale  thereof,  which 
was  confirmed,  and  the  commissioners  direct- 
ed to  disburse  the  funds  in  thdr  hands.  On 
liarch  2,  1888,  Plckenpaugh  and  Reed  filed 
tbeir  bill  of  review,  alleging  that,  the  me- 


chanics' Hens  of  which  they  were  the  hold- 
ers weri  tocorrectly  reported;  that  th'ey, 
"feeltog  and  knowtog  that  th^  had  thus 
acquired  the  prior  Bens  against  said  real 
estate,  and  that  their  debts  were  secured  to 
them,  and  suppostog  and  believing  that  their 
said  liens  had  been  properly  and  correctly 
reported  by  said  Commissioner  Dent,  and 
given  tWr  priority,  rested  easy  about  the 
matter,  and  did  not  discover,  until  after  the 
sale  had  been  made  •  •  •  and  confirmed, 
that  the  said  commissioner  had  made  a  plain 
mistake  against  them,"  etc.,  to  tocorrectly 
reporting  both  amounts  and  priorities  of 
liens.  The  lower  court  allowed  the  bill  of 
review  to  be  filed,  and  granted  the  relief 
prayed  for  as  betog  error  apparent  upon  the 
face  of  the  record.  On  appeal  to  the  Supreme 
Court  of  Appeals,  this  ruling  was  reversed, 
and  to  the  opinion  by  English,  J.,  at  page 
213  of  37  W.  Va.,  at  page  624  of  16  S.  B.,  it  U 
said: 

"In  order  that  the  said  bill  of  review 
should  be  sustained,  it  was  necessary  that  it 
should  appear  from  the  face  of  the  decree 
and  the  pleadtogs,  not  only  that  said  plato- 
tlfts  to  the  said  petition  had  valid  and  sub- 
sisting liens  by  reason  of  having  complied 
with  the  requirements  of  the  statute  to  ref- 
erence to  mechanics'  liens,  but  that  the  court 
had  committed  an  error  to  ascertaining  the 
priority  of  the  liens  to  the  prejudice  of  the 
platotUfs.  The  report  of  the  commissioner  to 
this  case  was  unexcepted  to,  and  under  the 
rulings  of  this  court  will  be  presumed  to  be 
correct,  not  only  as  to  the  principles  of  the 
account,  but  as  to  the  evidence  also.    •    •    • 

"This  court  held,  to  the  case  of  Wyatt  v. 
Thompson,  10  W.  Va.  645,  that,  'where  de- 
fendants have  had  ample  time  to  make  a  par- 
ticular defense  to  a  suit  and  have  not  done 
so,  and  show  no  reason  why  they  have  not 
before  made  such  defense,  they  cannot  be 
permitted  to  come  to  at  the  last  moment  and 
raise  such  defense,  and  have  the  cause  sent 
back  to  a  commissioner  or  otherwise  delayed ; 
but  the  answer  raising  such  defense  may  be 
filed,  although  under  such  circumstances  It 
cannot  delay  the  heartog  of  the  cause.'  tn 
the  case  of  Marling  v.  Robrecht,  13  W.  Va. 
440,  this  court  held  that,  'where  there  are 
various  Uens  on  land  of  a  Judgment  debtor. 
It  is  error  to  decree  a  sale  of  the  land  with- 
out first  ascertalntog  the  amount  of  the  Uens 
and  their  priorities,  for  the  reason  that  to 
decree  such  sale  before  ascertalntog  the 
amount  of  the  several  Uens  and  their  respec- 
tive priorities  has  a  tendency  to  sacrifice  the 
property,  by  discouraging  the  creditors  from 
biddtog  as  they  probably  would  If  their  right 
to  satisfaction  of  the  debts,  and  the  order  to 
which  they  were  to  be  paid  out  of  the  prop- 
erty, had  been  previously  ascertained.'  In 
the  case  under  consideration  the  amounts  and 
priorities  of  the  liens  agatost  the  real  es- 
tate had  been  ascertained  and  reported  by  a 
eommissioner,  before  whom  said  Plckenpaugh 
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and  Reed  had  ample  opportunity  of  appear- 
ing, and  said  commissioner's  report  bad  been 
approved  and  confirmed  by  the  court  without 
exertion,  and  a  sale  of  said  real  estate  had 
been  made,  the  sale  reported  and  confirmed, 
and  a  disbursement  of  the  proceeds  directed 
by  the  commissioners  who  made  the  sale,  be- 
fore said  Plckenpaugh  and  Reed  presented 
their  petition,  and  yet  the  court  below  In 
the  decree  complained  of  corrected  and 
changed  the  priorities  of  the  liens  on  said 
renlty,  and  directed  the  commissioners  who 
made  said  sale,  in  making  their  disbursement, 
to  do  so  in  accordance  with  the  order  of  pri- 
ority as  thereby  corrected.  This  ruling  of 
the  court  we  must  regard  as  erroneous,  for 
the  reasons  hereinbefore  stated." 

[2,  3]  In  that  case,  as  in  this,  there  was  no 
admission  of  facts  in  the  pleadings  or  recital 
in  the  decree  sought  to  be  reviewed,  and  the 
rule,  nowhere  better  established  than  by  the 
decisions  of  this  court,  is  that  a  bill  of  review 
will  not  lie,  unless  the  facts  upon  which  it 
is  based  are  recited  in  the  decree  or  admitted 
in  the  pleadings.  Rawllngs  v.  Rawlings,  75 
Va.  76;  Valz  v.  Coiner,  110  Va.  467,  66  S.  E. 
730,  and  authorities  cited.  In  Keck  v.  Allen- 
der,  supra,  as  here,  the  question  whether  tbe 
vendor's  or  mechanic's  lien  bad  priority  was 
one  that  might  hkve  been  affected  by  extra- 
neous evidence,  and  It  is  also  a  well-estab- 
lished rule  in  such  cases  that,  where  the  com- 
missioner's report  of  the  liens  and  their  pri- 
orities is  not  excepted  to,  the  court  will  not 
give  relief  against  alleged  errors  therein  on 
a  bill  of  review.  Shipman  v.  Fletcher,  91  Va. 
490,  22  S.  E.  458,  and  authorities  there  cited. 
[4]  Tbe  argument  for  appellee  in  this 
case^  that,  by  reason  of  the  deeds  In  which 
the  vendors'  liens  are  retained,  and  appel- 
lant's mechanic's  Hen  having  been  filed  as 
evidence  with  the  bill,  the  court  can  consider 
the  commissioner's  report  on  the  bill  of  re- 
view, la  without  merit  The  same  conten- 
tion was  made  for  the  plaintiffs  in  the  bill  of 
review  filed  in  the  case  of  Keck  v.  Allender, 
supra,  where  the  court's  opinion  upon  that 
point  is  conclusive,  and  that,  too,  in  a  case 
more  favorable  in  its  facts  to  the  contention 
of  the  plaintiffs  in  the  bill  of  review  than  Is 
the  case  made  by  appellee  here,  who  bad 
fall  knowledge  of  both  the  commissioner's 
report  and  the  decree  confirming  the  same, 
and  took  no  exception  thereto,  while  in  Keck 
V.  Allender  tbe  plaintiffs  In  the  bill  of  review, 
although  parties  to  the  suit,  had  no  knowl- 
edge that  their  mechanics'  liens  were  in- 
correctly reported. 

We  are  of  opinion  that  the  decree  under 
review  here  is  erroneous,  and  therefore  It 
will  be  reversed,  and  this  court  will  enter  the 
decree  the  circuit  court  should  have  entered, 
dismissing  appellee's  bill  of  review,  with,  costs 
to '  appellant,  and  remanding  the  case  to  be 
further  proceeded  with  in  accordance  with 
the  views  expressed  In  thia  opinion. 
Reversed. 


On  Rehearing. 

PER  CURIAM.  This  case  is  before  us  on 
a  rehearing  of  a  decree  entered  by  this  court 
at  the  September  term,  1913,  reversing  a  de- 
cree of  the  circuit  court  of  Wise  county. 

An  examination  of  the  record  cannot  fail  to 
disclose  the  flagrant  negligence  of  the  appel- 
lee H.  H.  Dotson  in  the  assertion  of  his  al- 
leged rights  in  the  circuit  court  With  full 
knowledge  of  all  the  facts  upon  which  he 
now  relies  to  reverse  the  decision  of  this 
court  at  tbe  former  hearing — 

(1)  He  permitted  the  commissioner's  re- 
port, fixing  the  proportion  in  which  tbe 
vendor's  lien  was  to  share  in  tbe  proceeds 
of  sale  of  the  land,  to  be  confirmed ; 

(2)  He  Buffered  the  land  to  be  sold ; 

(3)  He  allowed  tbe  sale  to  be  confirmed ;° 

(4)  He  stood  by  and  saw  the-  purchaser 
expending  bis  money  in  valuable  improve- 
ments ;    and 

(5)  He  saw  the  purchase  money  collected 
and  disbursed — part  of  it  to  the  vendor's  lien, 
in  accordance  with  the  commissioner's  ap- 
portionment 

All  these  things  were  done  with  his  knowl- 
edge and  tacit  acquiescence,  and  without  once 
calling  the  court's  attention  to  alleged  errors 
and  irregularities,  until  be  subsequently  filed 
a  bill  of  review  in  the  case.  There  is  no 
suggestion  of  fraud,  and  It  seems  to  us  that 
to  grant  appellant  the  relief  he  asks,  at  this 
late  day,  would  be  to  place  a  premium  on 
negligence,  and  bring  discredit  upon  the  due 
and  orderly  administration  of  justice.  "He 
was  silent  when  he  ought  to  have  spoken ; 
and  he  should  not  now  be  heard  to  speak 
when  he  ought  to  keep  silence."  ESspedally 
Is  this  true  when  to  grant  his  plea  would 
entail  serious  loss  upon  other  litigants  who 
have  been  misled  by  his  laches. 

Upon  these  considerations,  we  are  of  opin- 
ion to  adhere  to  our  former  decision,  which 
we  believe  to  be  in  accordance  with  the  right 
and  Justice  of  the  case. 

Reversed. 

(74  W.  Va.  641> 
GRIFFIN  et  al.  v.  RUNNION  et  aL 
(No.  2433.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  30,  1914.     Rehearing  De- 
nied Sept  IS,  1914.) 

(ByUabnt  hy  the  Court.) 

1.  EVIDENCK  ({  400*)  —  PABOL  BTIDBKCB  — 

Wbittew  Contbact. 

A  paper  writing,  by  which  the  ownera  of 
a  horse  bind  themselves  to  sell  him,  at  a  cer- 
tain price,  to  persons  who  signed  it  as  subscrib- 
ers and  delivered  it  to  the  vendors,  before  the 
horse  was  delivered  to  them,  is  deemed  In  law 
to  be  the  exclusive  evidence  of  the  contract  of 
sale,  and  cannot  be  altered  or  varied  by  parol 
evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |!  1778-1793 ;    Dec.  Dig.  {  400.»] 
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2.  BviDENCB  a  4SS*)  —  Pabol  Evidence  — 
Wkitten  Oontbaot. 

Slight  departures  therefrom  in  respect  to 
the  price  and  mode  of  payment,  in  carrying  it 
into  effect,  do  not  abrogate  or  impair  provisions 
thereof,  relating  to  ottier  things,  nor  let  in  parol 
evidence  to  alter  or  enlarge  them. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  St  1990-2004;    Dec.   Dig.  {  433.*] 

3.  SALKS  (I  266*)— IMFLIKD  Wabrantt. 

In  the  sale  of  a  stallion,  there  is  no  im- 
plied warrant;  of  his  capacity  for  procreation. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
D^.^SS  743,  746,   747,  754-759;    Dec.  Dig.   { 

Error  to  Circuit  Court,  Roane  County. 

Action  by  6.  O.  Griffin  and  others  against 
Andrew  J.  Rminlon  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Reversed  and  remanded. 

Harper  &  Baker,  of  Spencer,  for  plaintiffs 
in  error.  Pendleton,  Mathews  &  Bell,  of 
GrantsvlUe,  for  defendants  in  error. 

POFFENBAKGER,  J.  This  writ  of  error 
goes  to  a  judgment  for  the  sum  of  $1,200,  in 
an  action  of  assumpsit  upon  a  warranty  of 
soundness,  health,  and  foal-gettlng  capacity  of 
a  stalUon,  sold  by  the  defendants  to  the  plain- 
tiffs, at  the  price  of  $1,800.  The  verdict  was 
for  $1,500,  but  the  plaintiffs  remitted  $300 
thereof,  reducing  It  to  $1,200. 

The  declaration,  in  five  counts,  charges  the 
warranty  in  general  terms  as  an  implied  one, 
and  also  in  special  terms  as  an  express  one, 
and  the  evidence  admitted  and  instructions 
given  are  as  broad  as  the  declaration  Itself. 
The  existence  of  any  Implied  warranty  is  de- 
nied by  the  defendants,  and  they  further  in- 
sist that  a  certain  writing,  in  which  there  is 
no  express  warranty,  is  the  sole  repository  of 
the  agreement  and  the  exclusive  evidence 
thereof,  and  cannot  be  altered  or  broadened 
by  resort  to  oral  evidence. 

The  written  Instrument  relied  upon  as  the 
complete  and  exclusive  evidence  of  the  con- 
tract reads  a's  follows: 

Spencer,  W.  Vs.,  March   14,  1911, 

The  Imported  Percheron  Horse  Co.,  of 
Spencer,  W.  Va.,  agrees  to  sell  to  the  under- 
signed subscribers  their  imported  Percheron 
stallion  Fraiseur  French  No.  68629  American 
No.  51293,  for  the  sum  of  $1,800.00  at  $200  per 
share.  On  the  following  terms:  %  to  be  paid 
August  1st  1912.  %  to  be  paid  August  Ist 
1913.  %  to  be  paid  August  1st  1914.  With 
interest  at  6%  from  date  until  paid. 

Subscribers.  No.  Shares. 

W.  H.  Harless 1 

B.    Truman        2 

J.  J.   Bailey       2 

W.  V.  Haverty 1 

S.  B.  Walker  1 

O.  O.   Griffin    2 

The  horse  was  not  delivered  until  about 
ten  days  after  the  date  of  this  .paper.  On  the 
occasion  of  his  delivery,  all  of  the  subscribers 
except  Bailey  were  present  and  inspected 
blm.  No  other  writing  was  executed,  except 
notes  by  some  of  the  subscribers.  Part  of 
them  paid  In  cash,  and  the  others  gave  their 


negotiable  notes  for  the  portions  of  the  pur- 
chase money  they  expected  to  pay.  The  ven- 
dors, A.  J.  Runnlon,  W.  W.  Schwender,  and 
J.  M.  Schwender,  partners  doing  business  as 
the  Imported  Percheron  Horse  Company,  at 
Spencer,  W.  Va.,  had  owned  the  horse  for 
about  two  years.  They  claimed,  and  adduced 
evidence  to  prove,  the  capacity  and  efficiency 
of  the  horse  as  a  breeder,  while  they  owned 
him,  and  admit  their  representation  of  that 
fact  to  the  vendees  In  the  negotiation  of  the 
sale.  The  vendees,  however,  went  further 
and  charged  the  vendors  with  having  orally 
guaranteed  efficiency  to  the  extent  of  80 
per  cent  The  alleged  representations,  reUed 
upon  as  evidence  of  an  express  warranty,  are 
said  to  have  been  made  at  or  before  the  date 
of  the  execution  of  the  paper  above  quoted, 
and  also  on  the  occasion  of  the  delivery  of 
the  horse. 

After  the  delivery  of  the  horse,  the  vendors 
retained  the  paper  signed  by  the  vendees  and 
produced  it  upon  the  trial  of  the  action.  In  re- 
sistance of  the  alleged  warranty.  It  was 
signed  by  all  of  the  vendees,  before  the  horse 
was  delivered,  and  the  delivery  was  made  by 
way  of  execution  of  the  agreement  to  sell. 
The  paper,  therefore,  is  not  a  mere  bill  of 
sale  or  receipt  Though  not  signed  by  the 
vendors,  it  sets  forth  all  of  the  elements  of  a 
complete  contract  to  sell  a  horse,  upon  cer- 
tain terms  and  without  warranty  as  to  soimd- 
ness  or  suitableness  for  any  particular  pur- 
pose. And  so  differs  widely  in  character 
from  the  paper  Involved  in  Person  v.  Hender- 
son, 21  N.  H.  224,  53  Am.  Dec.  185,  which 
was  nothing  more  than  a  receipt  delivered 
after  the  horse  had  been  sold.  That  decision 
is  not  applicable  here  as  a  precedent.  Nor 
does  Morrow  v.  Bailey,  2  W.  Va.  326,  sustain 
the  position  of  the  plaintiffs,  as  to  the  char- 
acter of  the  contract.  The  Issue  in  that  case 
was  one  of  fraudulent  procurement.  In  such 
case,  the  action  is  not  on  the  contract  It  is 
for  injury  wrought  by  fraud  and  dec^t,  when 
relied  upon  by  the  plaintiff. 

[1]  Here  the  contract,  as  written  and 
signed,  determines  the  rights  of  the  parties, 
unless  it  was  fraudulently  procured,  foi{  it 
embodies  aU  of  the  elements  of  a  complete 
contract,  and  cannot  be  considered  as  a  mere 
memorandum  of  a  previously  made  and  exe- 
cuted sale.  The  addition  of  an  express  war- 
ranty, by  parol  evidence,  is  forbidden  by  tne 
great  weight  of  authority.  Jones  on  Evi- 
dence, {  441;  Electric  Storage,  eta,  Co.  v. 
Waterloo,  etc.,  Railroad  Co.,  138  Iowa,  369, 
U6  N.  W.  144,  10  L.  R.  A.  (N.  S.)  1183;  Seitz 
V.  Refrigerating  Machinery  Co.,  141  U.  S. 
510,  12  Sup.  Ct  46,  35  L.  Ed.  837;  Dewltt  v. 
Berry,  134  D.  S.  306, 10  Sup.  Ct  536,  33  L.  Ed. 
896;  Johnston  ▼.  Mendenhall,  9  W.  Va.  112; 
Iron  Works  Co.  v.  Miller  Supply  Co.,  68  W. 
Va.  619, 70  S.  B.  125. 

Breach  of  warranty  and  fraud  in  the  pro- 
curement of  a  contract  are  by  no  means  Iden- 
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tlcaL  Tbay  eoaaWnti^  v^^uate  and  distinct 
causes  of  action.  Tbe  warranty,  when  It  ex- 
ists, Is  a  part  of  the  contract  Fraud  and  de- 
celt  are  mere  wrongs  affording  ground  of  re- 
lief from  contracts  or  of  actions  for  damages. 

[2]  Slight  modifications  of  the  agreement, 
or  departures  therefrom  In  tbe  execution 
thereof,  did  not  change  its  general  character. 
A  reduction  of  $200  in  the  price  of  the  horse 
was  made  on  account  of  his  leanness  and  ap- 
pearance, and  some  of  the  notes  for  purchase 
money  did  not  conform  to  the  contract  with 
reference  to  dates  of  their  maturity.  Ckjnces- 
sions  or  departures  of  this  character  cannot 
be  regarded  as  an  abolition  of  the  contract 
signed  by  tbe  parties  or  tbe  making  of  a  new 
one.  From  them,  no  presumption  of  Intent 
wholly  to  abandon  it  or  to  treat  It  as  a  mere 
memorandum  or  Incomplete  contract,  so  as 
to  let  in  parol  evidence  of  additional  terms, 
can  arise.  It  was  neither  surrendered  nor 
canceled. 

Nor  can  parol  evidence  be  received  to  prove 
tbe  parties,  in  signing  it,  regarded  it  as  only 
a  memorandum  and  not  a  contract  It  speaks 
for  itself,  and  its  terms  give  it  the  character 
of  a  contract.  CChe  admission  of  such  evi- 
dence would  allow  contradiction  of  its  terms, 
In  violation  of  tbe  rule  against  variation  of 
written  contracts  by  parol  proof. 

[S]  In  such  sales  as  this,  there  is  no  Im- 
plied warranty  of  capacity.  Tbe  continuance 
of  tbe  virility  of  a  stallion  is  necessarily  con- 
jectural and  liable  to  intermptlon  or  termina- 
tion by  causes  that  cannot  be  foreseen.  A 
mechanical  article  or  instrument,  made  of 
materials  of  known  strength  and  duration, 
and  fabricated  by  known  workmanship  and 
methods,  is  entirely  different.  So  are  vege- 
table products  grown  by  tbe  seller.  These 
are  all  inanimate  material  things,  the  quali- 
ties and  characteristics  of  which  are  suscepti- 
ble of  accurate  knowledge.    Tbe  future  ca- 


pacity of  a  hon^or  otiter  animal  depend* 
upon  bis  health,  and  that  is  subject  to  Im- 
pairment by  Innumerable  diseases  Incident 
to  life.  16  Am.  &  Eng.  Ency.  I*  1237;  Mo- 
Quaid  V.  Ross,  85  Wis.  492,  55  N.  W.  705,  22 
L.  R.  A.  187,  39  Am.  St  Rep.  864;  White  v. 
Stellob,  74  Wis.  435,  43  N.  W.  99;  Scott  v. 
Renlck,  1  B.  Mon.  (Ky.)  63,  35  Am.  Dec.  177. 

Kucb  of  tbe  evidence  admitted  to  prove  an 
express  warranty  might  be  admissible,  in  an 
action  of  trespass  on  the  case,  as  evidence  of 
fraud  and  deceit,  working  injnry  to  tbe  plain- 
tiffs, but  tbe  court  should  have  rejected  it, 
when  <^ered  in  this  case,  for  reasons  already 
stated.  If  the  representations  made  were 
known  to  be  false,  the  deceit  practiced  by 
means  thereof  was  a  tort  a  wrong,  for  re- 
dress of  Which  tbe  remedy  Is  a  tort  action. 
Assumpsit  proceeds  upon  contract,  and  all  the 
Counts  of  the  declaration  allege  contracts  of 
warranty.  A  warranty  is  not  a  mere  repre- 
sentation. It  is  a  contract  of  guaranty  or 
indemnity.  In  it,  knowledge  or  ignorance  of 
the  fact  or  condition  to  which  It  applies  is 
immaterial.  Had  one  been  made  as  part  of 
the  contract  here  Involved,  tbe  former  condi- 
tion of  the  horse  would  be  immaterial,  and 
tbe  defendants  would  be  liable,  whether  the 
incapacity  was  of  antecedent  or  subsequent 
origin.  But,  in  an  issue  of  fraud,  this  differ- 
ence would  be  vital  and  controlling,  for.  If 
antecedent  and  known,  tbe  representation 
was  false  and  fraudulent,  but  not  If  It  was 
subsequent 

From  these  conclusions,  it  follows  that  the 
trial  court  erred  in  giving  instructions  Noa.  1, 
2,  3,  and  4,  at  tbe  request  of  tbe  plaintiffs,  all 
predicated  upon  tbe  theory  of  tbe  existence 
of  a  warranty,  expressed  in  No.  1,  Implied  In 
No.  4,  and  undefined  in  the  others. 

Tbe  Judgment,  clearly  erroneous,  will  be 
reversed,  the  verdict  set  aslde^  and  the  case 
remanded  for  a  new  trlaL 
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HOUNSHELL  T.  HOUNSHBLI* 

(Sapreme  C»art  of  Appeals  of  Virginia.    8«pt. 
7,  1914.) 

1.  Appkal  and   Ebbob   (S   126*)— Bight   to 

APPEAIi— OonSENT    DKCBEBB. 

A  conaent  decree  walvM  all  eiron  and  is 
not  subject  to  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  883;  Dec.  Dig.  S  125.»] 

2.  Appeal   and    Ebbob    (5    125*)— Right  to 
Appeal — Cohbent  Dbcbees. 

In  a  suit  to  settle  an  estate,  to  constnie  a 
deed  by  the  decedent,  and  an  agreement  between 
the  decedent  and  his  son  D..  a  decree  was  enter- 
ed construing  the  two  instruments,  and  appoint- 
ing a  commissioner  to  report  the  value  and  kind 
of  the  estate.  Prior  to  the  signature  of  the 
judge  were  the  words  "agreed  to,"  signed  by 
the  counsel  for  all  of  the  parties.  Thereafter 
another  decree  was  entered,  confirming  the 
commissioner's  report,  and  carrying  into  ef- 
fect the  provisions  of  the  first  decree,  at  the 
foot  of  which  was  indorsed,  "We  agree  that 
the  foregoing  decree  may  be  entered,"  signed 
by  counsel  for  all  parties.  D.  claimed  that 
his  consent  to  the  first  decree  had  reference 
only  to  an  agreed  settlement  of  the  controver- 
sy growing  out  of  the  deed  in  which  he  had 
no  Interest,  and  that  he  did  not  consent  to 
the  construction  placed  upon  the  agreement 
between  himself  and  his  father,  and,  further, 
that  the  Indorsements  were  merely  intended  as 
notice  to  the  conrt  that  the  counsel  Interested 
had  seen  the  decree.  Held,  that  the  decrees 
must  be  regarded  as  entered  by  consent,  and 
hence  were  nonappealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  883;   Dec.  Dig.  f  125.*] 

Appeal  from  Clrcnit  Court,  Smyth  Cottnty. 

Snlt  by  P.  W.  Hounshell  and  others  against 
D.  S.  Hounsbell  and  others,  to  settle  the  es- 
tate of  Joseph  H.  Hounshell,  deoeaaed.  From 
certain  decrees,  defendant  D.  S.  Hounsbell 
appeals.    Appeal  dismissed. 

W.  B.  Kegley,  B.  Lee  Trlnkle,  and  J.  J.  A. 
Powell,  all  of  Wytheville,  for  appellant.  B. 
F.  Buchanan,  of  Marlon  and  S.  B.  Campbell, 
of  Wytheville,  for  appellees 

HABRISON,  J.  This  is  an  appeal  from 
two  decrees  of  the  circuit  court  of  Smyth 
county,  one  entered  In  vacation  on  the  18th 
day  of  August,  1013,  and  the  other  in  term  on 
the  13th  day  of  September,  1013.  The  object 
of  the  suit  was  to  settle  the  estate  of  Joseph 
S.  Hounshell,  deceased,  and  to  divide  the 
same  among  his  ten  children  according  to 
their  respective  rights,  and  to  that  end  to 
have  construed  two  certain  papers  executed 
by  Joseph  S.  Hounshell  in  his  lifetime — the 
first  a  deed,  dated  July  11,  18S7,  wherein 
Joseph  S.  Hounshell  was  party  of  the  first 
part  and  J.  A.  Hounshell  and  b^  children 
were  parties  of  the  second  part.  The  second 
paper  was  an  agreement  dated  January  28, 
1908,  between  Joseph  S.  Hounshell  and  his 
son  D.  S.  HounsheU.  On  the  24th  day  of 
May,  1913,  the  cause  was  argued  and  sub- 
mitted to  the  court  and  made  a  vacation 
cause  for  such  dedsion  and  decree  as  might 
have  been  entered  in  term.    On  the  18th  day 


of  August,  1913,  the  court  altered  the  first 
decree  here  appealed  from,  construing  the 
two  papers  execufied  by  Joseph  S.  Hounshell 
in  his  lifetime,  determining  the  rights  of  the 
parties  thereunder,  and  appointing  a  commis- 
sioner to  ascertain  and  report  among  other 
things  the  value  and  kind  of  estate  left  by  the 
decedent  On  the  face  of  this  decree  prior  to 
the  signature  of  the  Judge,  signed  by  counsel 
for  all  the  parties,  are  the  words,  "Agreed 
to."  The  commissioner's  report  being  return- 
ed, the  court  on  September  13,  1913,  entered 
the  second  decree  appealed  from,  confirming 
the  commissioner's  report  without  exception, 
and  carrying  into  effect  the  provisions  of  the 
decree  of  August  18th.  At  the  foot  of  this  de- 
cree the  following  Indorsement  Is  made,  sign- 
ed by  counsel  for  all  the  parties:  "We 
agree  that  the  foregoing  decree  may  be  en- 
tered." 

[1}  ^e  contention  of  the  appellees  Is  that 
these  are  consent  decrees  and  therefore  not 
appealable.  It  Is  not  denied  that  a  consent 
decree  waives  all  error  and  is  not  subject  to 
review.  As  said  In  the  recent  case  of  Prince  . 
V.  McLemore,  108  Va.  269,  61  S.  E.  802,  "There 
can  be  no  error  In  a  consent  decree,  for  con- 
sent cures  all  errors." 

[2]  The  appellant,  however.  Insists  that  he 
only  agreed  to  a  portion  of  the  vacation  de-  - 
cree  of  August  18th,  and  alleges  in  his  peti- 
tion for  appeal  that  he  is  aggrieved  by  that 
portion  of  the  decree  which  construes  the 
agreement  between  himself  and  Joseph  S. 
HounsheU,  deceased.  In  their  'argument 
cotmsel  assert  that  the  consent  Indorsed  on 
the  decree  only  had  reference  to  an  agreed 
settiement  of  the  controversy  growing  out  of 
the  deed  of  July  11,  1887,  which  compromise 
agreement  was  set  forth  on  the  face  of  the 
decree. 

The  record  does  not  sustain  this  position. 
On  the  contrary  It  appears  that  appellant 
had  no  Interest  In  the  decree  of  August  18th 
other  than  the  construction  thereby  placed 
upon  the  contract  between  himself  and  his 
father.  It  la  not  denied  that  he  had  no  In- 
terest whatsoever  In  the  controversy  growing 
out  of  the  deed  of  July  11,  1887,  and  there- 
fore his  assent  could  have  added  nothing  to 
the  force  of  a.  decree  carrjrtng  Into  eflect  a 
compromise  of  such  controversy. 

It  Is  further  insisted  in  argument  that  the 
Indorsement  was  merely  Intended  as  notice 
to  the  court  that  the  counsel  Interested  had 
seen  the  decree.  There  is  nothing  In  the  rec- 
ord to  sustain  this  assertion,  and  the  lan- 
guage of  the  Indorsement  was  wholly  unnec- 
essary for  the  purpose  suggested.  The  solemn 
consent  indorsed  on  their  face  \>y  counsel  for 
appellant,  agreeing  to  the  decrees  now  com- 
plained of,  would  be  meaningless  unless  It 
meant  that  counsel  consented  to  the  decrees 
so  far  as  the  Iqterest  of  their  client  was 
affected  thereby.  The  decrees  were  agreed  to 
as  a  whole  without  reservation  of  any  sort, 
and  there  Is  nothing  In  the  record  to  warrant 
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tbla  court  In  saying  that  any  portion  of  either 
decree  was  not  intended  to  be  Included  In 
the  consent  agreement  indorsed  on  the  fiice  of 
each. 

The  decrees  complained  of  being  consent 
decrees,  and  therefore  not  subject  to  reylew, 
this  appeal  mnst  be  dismissed  as  improrldent- 
ly  awarded. 

Appeal  dismissed. 

<U6  Va.  C10)  ^"^^^^ 

CUNNINGHAM  et  al.  t.  JOHNSON. 

(Supreme  Court  of  Appeals  of  Virginia. 

Sept  7,   1914.) 

1.  Pabtition  (i  77*)— Saia  tob  DiTimon— 
Pboof  to  Authobizb  Salb. 

In  partition,  the  court  appointed  four  com- 
missioners to  divide  the  land  among  the  par- 
ties, if  they  should  determine  that  actual  par- 
tition was  practicable,  which  guestion  was  al- 
so referred  to  them.  Two  of  such  commisBion- 
eis,  with  S.  whose  name  was  omitted  from  the 
decree  appointing  the  commissioners  as  enter- 
ed by  the  clerk  through  mistake,  made  a  re- 
port that  in  their  judgment  the  tract  could  not 
be  partitioned  in  kind,  but  such   two  commis- 

*  sioners  made  affidavit  that  they  had  never  been 
over  the  land_  but  were  on  only  one  end  of  the 
tract,  and  signed  the  report  on  information 
derived  from  others.  Held,  that  there  was  no 
evidence  before  the  court  upon  which  to  base 
a  decree  for  the  sale  of  the  land  for  division,  as 
the  report  of  the  commissioners  was  discredited 

,     by  the  circumstances  under  which  it  was  made. 
[Ed.    Note.— For   other   cases,   see    Partition, 
Cent.  Dig.  S§  211-223;    Dec.  Dig.  {  77.*] 

.    2.  Pabtitioh   (}  77*)— Partitioh  ob   Sals- 
Conditions  Prkcedent  to  Salb. 

A  court  has  no  authority  to  decree  a  sale 
of  land  for  parti  tfon  unless  it  is  made  to  ap- 
pear by  an  inquiry  before  a  commissioner  in 
chancery,  or  in  some  other  way,  that  partition 
cannot  be  made. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  IS  211-223;    Dec.  Dig.  |  77.*] 

Appeal  from  Circuit  Court,  Russell  County. 

Suit  by  T.  J.  Johnson  against  one  Cunning- 
ham and  others.  From  the  decre^,  defend- 
ants appeal.    Reversed  and  remanded. 

W.  W.  Bird,  of  Lebanon,  for  appellants. 
Finney  ft  Wilson,  of  Lebanon,  fOr  appellee. 

WHITTLB,  J.  This  was  a  bill  filed  by  the 
appellee,  T.  J.  Johnson,  under  chapter  114 
of  the  Code  against  the  heirs  at  law  of 
Thomas  Cunningham,  deceased,  and  others, 
for  partition  of  land  whereof  the  decedent 
died  seised. 

The  plaintiff  intermarried  with  Katherine, 
a  daughter  of  Thomas  Cunningham,  who  de^ 
vised  her  one-eighth  interest  in  the  land  to 
him  for  life,  with  remainder  to  their  children 
In  fee  simple.  Plalntlfl  also  asserts  title  by 
purchase  to  the  one-eighth  share  of  a  son  of 
the  decedent 

The  allegations  of  the  bill  with  respect 
to  the  land  are  extremely  meager.  It  is  de- 
scribed as  situated  in  Moccasin  magisterial 
district,  Russell  county;  but  neither  the 
character,  quantity,  nor  boundary  of  the 
tract  Is  given.     The  bill  prays  for  a  sale 


for  partition  upon  the  allegation  that  "the 
tract  of  land  Is  very  small  and  the  number 
of  parties  among  whom  it  Is  to  be  divided 
Is  large,"  and  partition  in  kind  among  them 
Is  impracticable  and  would  destroy  the  value 
of  the  land. 

The  appellant  Belle  Cunningham  was  ad- 
mitted as  a  party  defendant,  and  filed  her 
petition  claiming  by  purchase  the  share  for- 
merly owned  by  Drewry  Cunningham,  de- 
ceased, who  was  a  son  of  Thomas.  She  avers 
that  the  land  is  susceptible  of  partition  in 
kind,  and  moreover  shows  that  she  had  in 
process  of  construction  a  dwelling  house 
thereon,  upon  which  she  had  expended  $200. 
She  prays  that  in  the  partition  her  share 
may  be  laid  pff  so  as  to  include  her  dwelling; 
and  that  if  the  land  is  not  susceptible  of 
partition  in  kind  she  may  be  allowed  the 
value  of  her  Improvements  out  of  the  pro- 
ceeds of  sale. 

[1]  Thereupon  the  court  decreed  that  R. 
A.  Sutton,  J.  H.  Gilmer,  E.  D.  Mason,  and 
S.  B.  F.  Connts  be  appointed  commissioners 
to*  divide  the  land  among  the  parties  entitled, 
"if  they  shall  ascertain  and  determine  that 
a  partition  and  division  in  kind  is  practicable, 
which  question  is  also  hereby  referred  to 
them,  and  which  they  shall  first  decide. 
•  •  *  They  will  report  their  action  to  the 
next  term  of  this  court" 

The  report  under  this  decree  was  as  fol- 
lows: 

"We  the  undersigned  commissioners  appoint- 
ed for  the  purpose  herein  mentioned  and  aft- 
er heing  sworn  for  that  purpose,  beg  to  say 
that  in  our  judgment  the  foregoing  tract  or 
parcel  of  land  cannot  be  partitioned  in  kind. 
Given  under  our  hand  tliis  Feb.  19,  1912. 

"E.  D.  Mason, 
"W.  B.  Sutton, 
"J.   H.   Gihner." 

It  will  be  observed  that  only  two  of  the 
commissioners  appointed  by  the  decree,  name- 
ly, E.  D.  Mason  and  J.  H.  Gilmer,  signed  the 
report  The  other  two  commissioners,  R.  A. 
Sutton  and  S.  B.  F.  Counts,  did  not  act;  and 
E.  D.  Mason  and  J.  H.  Gilmer,  the  only  two 
commissioners  who  did  act,  made  affidavits 
that  they  had  never  been  over  the  land,  that 
they  were  on  the  lower  end  of  the  tract 
once,  and  signed  the  report  upon  informa- 
tion derived  from  others  and  not  upon  their 
own  judgment  formed  from  personal  exam- 
ination of  the  premises. 

The  report  of  the  commissioners  was  ex- 
cepted to  for  insufficiency  on  the  several 
grounds  made  apparent  by  the  foregoing  re- 
cital; nevertheless,  the  court  made  what  Is 
styled  a  nunc  pro  tunc  order  "correcting  the 
decree  as  entered  upon  the  order  book  of  this 
court,"  omitting  the  name  of  Wm.  B.  Sutton, 
one  of  the  five  commissioners  appointed  by 
the  former  decree,  and  stating  that  his 
name  was  Included  in  the  original  decree 
and  was  omitted  by  the  clerk  in  entering 
the  same  in  the  order  book.  The  decree  also 
overruled  the  exceptions  to  the  commission- 
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ertf  report,  and,  redting  that  It  appeared 
from  the  report  that  the  laud  could  uot  be 
partltloued  iu  kind,  decreed  a  sale  for  that 
purpose. 

[2]  The  law  Is  well  settled  that  a  court 
has  no  authority  to  decree  a  sale  of  land 
for  partition  unless  and  until  It  Is  made  to 
appear  by  an  Inquiry  before  a  commissioner 
In  chancery,  or  In  some  other  way,  that  par- 
tition In  kind  cannot  be  made  in  one  of  the 
modes  prescribed  by  chapter  114. 

In  this  case  there  was  no  evidence  before 
the  court  upon  which  to  base  the  decree  of 
sale,  and  the  probative  value  of  the  report 
of  the  commissioners  was  discredited  by  the 
circumstances  under  which  It  was  made. 

For  these  reasons  the  decree  appealed  from 
most  be  reversed  and  the  case  remanded  for 
farther  proceedings  to  be  had  therein  not 
In  conflict  with  the  views  expressed  In  this 
opinion. 

Beversed. 

(IIB  Va.l0i8) 

STANT^BT  V.  COMMONWBAIjTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
7,  1814.) 

ORnnHAi.LAW  ({  42*)— lunjinTT  to  Pbbson 

TESfiufmnQ, 

Election  Law  (Code  1904,  {  145a)  provides 
that  no  person  shall  expend,  pay,  promise,  loan, 
or  become  pecuniarily  Uable  for  any  money  or 
other  valuable  thing  in  behalf  of  any  candidate 
for  ofiSce  at  any  election,  primary,  or  nominat- 
ing convention,  and  clause  9,  as  amended  by 
A^  1908,  c.  315,  declares  that  no  witness  ^v- 
mg  evidence  in  any  prosecution  or  other  pro- 
ceeding under  the  act  shall  ever  be  proceeded 
against  for  any  offense  against  the  act  or 
against  the  other  election  laws  committed  by 
him  at  or  in  connection  with  the  same  election. 
Held  that,  where  accused  testified  in  an  elec- 
tion contest  concerning  himself  and  others  to 
violations  of  section  145a,  and  the  contest  peti- 
tion, though  filed  under  the  general  election 
laws,  charged  offenses  in  the  very  terms  of  such 
section,  he  was  entitled  to  immunity  when  pros- 
ecnted  for  such  offenses. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  46-48;    Dec.  Dig.  {42.*] 

E<rror  to  Circuit  Court,  XMclcenson  County. 

One  Stanley  was  convicted  of  unlawfully 
receiving  money  to  influence  bis  vote,  and  he 
brings  error.    Reversed. 

Smith  &  Riddle,  of  CUntwood,  for  plaintiff 
In  error.  Jno.  Oarland  Pollard,  Atty.  Oen., 
and  C  B.  Gamett,  Asst  Atty.  Oen.,  for  the 
Conunonwealth. 

HARBISON,  J.  The  plalntUt  In  error  was 
convicted  and  fined  $200  under  an  indictment 
charging  him  with  having  unlawfully  and 
corruptly  received  money  under  an  agree- 
ment to  vote  for  one  W.  O.  Long,  a  candidate 
for  commonwealth's  attorney,  to  an  election 
held  in  Dickenson  county  November  7,  1911. 

The  accused  asked  leave  to  file  his  plea 
setting  up  the  defense  that,  in  a  proceeding 
contesting  the  election  In  question,  be  had 
been  required  to  testify  concerning  his  par- 


ticipation In  such'  Section,  and  that  he  was 
therefore,  under  the  express  terms  of  the 
statute,  entitled  to  immunity  from  prosecu- 
tion for  the  offense  charged.  In  support  of 
this  plea,  the  accused  offered  to  file  there- 
with aU  of  the  proceedings  In  the  contested 
election  case,  including  -  his  own  deposition 
therein.  The  circuit  court  refused  to  allow 
this  plea  to  be  filed,  taking  the  view  that  the 
accused  was  not  entitled  to  the  immunity 
claimed  because  the  contested  election  pro- 
ceeding was  under  the  general  election  laws 
and  not  under  section  145a  of  the  Code. 

It  is  true  that  the  petition  In  the  contested 
election  case  alleges  other  irregularities  and 
the  violation  of  other  statutes,  but  it  ex- 
pressly charges  offenses  In  the  very  terms  of 
section  145a  of  the  Barksdale  Pure  Election 
Law,  and  the  testimony  of  the  plaintiff  In 
error  in  that  proceeding  recounts  a  number 
of  transactions  between  himself  and  others 
in  violation  of  section  145a,  which  provides 
that: 

"No  person  shall  expend,  pay,  promise,  loan, 
or  become  pecuniarily  liable  in  any  way  for, 
any  money  or  other  valuable  thing  in  behalf  of 
any  candidate  for  office  at  any  election,  primary 
or  nominating  convention  held  in  this  Com- 
monwealth." 

Clause  9  of  section  145a,  as  amended  by 
Acts  1908,  p.  561,  provides  as  follows: 

"No  witness  giving  evidence  in  any  prosecu- 
tion or  other  proceeding  under  this  act  shall 
ever  be  proceeded  against  for  any  offense  against 
this  act  or  against  the  other  election  laws  com- 
mitted by '  him  at  or  in  connection  with  the 
same  election." 

In  Flanary's  Case,  113  Va.  775,  76  S.  E. 
289,  which  controls  the  present  case,  the 
defendant  bad  testified  In  an  Inquiry  before 
the  grand  jury,  and  his  testimony  was  not 
confined  to  violations  of  section  146a,  but 
concerned  violations  of  other  election  laws, 
and  this  court  held  that,  as  he  had  testified 
in  a  proceeding  before  the  grand  Jury  whldi 
inquired  Into  the  violations  of  section  145a, 
as  well  as  Into  violations  of  other  provisions 
of  the  election  laws,  he  was  Immune  from 
prosecution  under  any  election  law. 

In  the  case  at  bar,  the  inquiry  referred  to 
in  the  plea  was  as  to  the  violation  of  the 
election  laws,  including  violations  of  the  pro- 
visions of  section  146a,  and  the  evidence  giv- 
en by  the  accused  in  that  proceeding  was  di- 
rected specifically  to  violation  of  section  145a. 
Under  the  dedalon  of  this  court  in  Flanary's 
Case,  supra,  the  defendant  was  clearly  enti- 
tled to  complete  Immunity  from  prosecutl(Mi 
tor  the  offense  charged.  If  the  facts  alleged 
in  bis  plea  were  true.  He  should  therefore 
have  been  permitted  to  file  bis  plea  and  to 
sustain  the  same  by  such  proper  evidence 
as  he  might  have  had  to  offer. 

The  judgment  complained  of  must  there- 
fore be  reversed,  the  verdict  of  the  jury  set 
aside,  and  the  case  remanded  for  a  new  trial 
not  In  conflict  with  the  views  herein  ex- 
pressed. 

Reversed. 
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LITTON  T.  ITLANART  «t  al. 

<SnpreiM  Goart  of  Appeals  of  Virginia.    Sept 
7,  1914.) 

1.  JUDIOIAI.  SAUS  ({  41*)— RkSAIA— AOTAirOB 

Bid. 

A  jndicial  sale  should  not  be  set  aside  sole- 
ly becaose  an  adrance  bid  of  10  per  cent,  has 
been  made. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent.  Dig.  1 79;   Dec.  Dix.  I  41.*} 

2.  JtTDiciAi.  Saxes  (|  41*)— Resaia— Inabh.- 
rrr  to  Attind  Sale. 

It  is  no  ground  for  setting  aside  a  jndicial 
•ale,  and  ordering  a  resale,  that  one  of  two  per- 
sons, who  had  consulted  in  regard  to  buying, 
and  made  an  adrance  bid  of  10  per  cent,  was 
unable  to  be  present  because  his  mother  was 
ill  and  required  bis  attendance. 

[Ed.  Note.— For  other  cases  see  Judicial 
Sales,  Cent  Dig.  |  79 ;  Dec.  Dig.  |  41.*] 

8.  Judicial  Saubb  (J  41*)— Resale— Infants. 
Where  otherwise  there  is  no  ground  for 
setting  aside  a  judicial  sale  of  land  for  parti- 
tion among  heirs,  and  ordering  a  new  sale,  on 
an  advance  bid  being  made,  the  fact  that  some 
of  the  heirs  are  infants  is  not  controlling, 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Die  i  79;    Dec.  Dig.  {  41.*] 

Appeal  from  Circuit  Court,  Lee  CouDty. 

Proceedings  between  A.  F.  Litton  and  J. 
T.  Flanary  and  another,  as  regards  a  judi- 
cial sale.  From  a  decree  ordering  a  resale, 
said  Litton  appeals.  ReTeraed  and  remand- 
ed, with  instructions. 

R.  T.  Irvine,  of  Big  Stone  Oap,  and  Pen- 
nington Bros.,  of  Pennington  Oap,  for  appel- 
lant J.  W.  Orr  and  B.  H.  Sewell,  both  of 
JonesTille,  for  appellees. 

HARRISON,  J.  This  appeal  brings  be- 
fore us  again  the  question,  so  often  consid- 
ered by  tills  court,  of  the  propriety  of  the 
circuit  court's  action  in  setting  aside  a  sale 
made  by  its  commissioners  solely  because 
as  advance  bid  of  10  per  cent  had  been  made. 

There  is  no  question  that  the  sale  made 
was  in  all  respects  regular  and  In  compli- 
ance with  the  decree  under  which  the  com- 
missioners acted.  There  were  present  at  the 
sale  a  number  of  persons,  among  whom  were 
tiiree  bidders.  The  tract  of  land  sold,  con- 
taining 149.7  acres,  was  knocked  down  to 
the  appellant,  A.  F.  Litton,  as  the  highest 
bidder,  at  the  prloe  of  $7,500.  This  was  five 
times  the  assessed  value  of  the  land,  and 
the  sale  was,  after  the  terms  had  been  com- 
plied with  by  the  purchaser,  reported  to  the 
oonrt  for  confirmation;  the  commissioners 
«zpreaBing  the  opinion  that  a  reasonable 
price  had  been  obtained  for  the  property. 
At  a  subsequent  term,  when  the  sale  came 
up  t6i  confirmation,  the  appellees,  J.  T. 
Flanary  and  A.  P.  Hickam,  who  were  not 
present  at  the  sale,  appeared  and  filed  their 
petition  offering  an  advance  bid  of  10  per 
cent,  which  the  circuit  court  accepted,  set- 
ting aside  the  sale  made  by  the  commission- 
ers and  ordering  a  resale. 


[1]  This  court  has  so  often  held  that  it 
was  error  to  set  aside  a  Judicial  sale  solely 
because  an  advance  bid  of  10  per  cent  had 
been  made  that  it  would  be  superfluous  re- 
iteration to  discuss  the  rule  and  give  the  rea- 
sons therefor  again.  Some  of  the  more  re- 
cent decisions,  which  lay  down  the  rule  and 
give^the  reasons  for  it,  are  Moore  v.  Trlp- 
lett,  96  Va.  603,  32  S.  E.  60,  70  Am.  St  Rep. 
882;  Watklns  T.  Jones,  107  Va.  6,  67  S.  B, 
608;  Howell  v.  Morien,  109  Va.  200,  63  S. 
E.  1073;  and  Hardy  v.  Coley,  114  Va.  570. 
77  S.  E.  458.  These  cases  are  decislTe  of  the 
case  before  us. 

The  appellees  state  in  thdr  petition  that 
in  their  opinion  the  land  is  worth  more  than 
it  brought  at  public  sale.  The  only  reason 
given  for  this  opinion  was  that  they  were 
willing  to  pay  10  per  cent  mora  The  rec- 
ord shows  that  the  appellees  knew  of  the 
time  and  place  of  the  sale,  and  had  the  full- 
est opportunity  to  be  present  in  person  or  to 
be  represented  at  the  sale  by  an  agent  Har- 
dy V.  Coley,  supra. 

[2]  In  an  aflSdavlt  made  by  J.  T.  Flanary 
in  support  of  the  advance  bid,  he  says  that 
he  and  Hickam  knew  that  the  land  would 
be  sold,  and  had  consulted  In  regard  to  pur- 
chasing it,  but  that  these  consultations  were 
not  fiiutl,  that  Hickam  was  a  traveling  man 
and  could  not  be  seen  frequently,  and  that 
no  final  conclusion  or  determination  In  re- 
gard to  the  matter  was  reached  by  them  be- 
fore the  date  of  the  sale.  Afiiant  adds  that 
he  liad  Intended  to  attend  the  sale,  but  that 
his  mother  was  ill  and  Ills  presence  requir- 
ed at  home.  The  statement  of  these  excus- 
es for  not  attending  the  sale  is  sufficient, 
without  comment,  to  show  how  barrel  of 
merit  the  case  of  the  appellees  is.  If  an 
advance  bid  of  10  per  cent  were  allowed 
under  such  circumstances,  there  would  in- 
deed be  no  stability  In  judicial  sales,  and 
bona  fide  bidders  would  be  driven  from  at- 
tendance upon  them. 

[S]  There  is  no  merit  in  the  suggestion 
that  the  rights  of  Infants  are  involved.  This 
is  a  sale  of  land  for  partition  among  heirs, 
some  of  whom  happen  to  be  infanta  with 
little  more  than  one-sixth  interest  in  the 
whole.  The  settled  principles  govertiing  Jn- 
dicial sales  in  cases  like  this  are  applicable 
alike  to  Infants  and  adults,  and  have  never 
been  disturbed  by  this  court  because  in- 
fants were  interested  in  the  subject-matter 
of  the  sale. 

The  decree  complained  of  must  be  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  the  circuit  court  to  enter  a  de- 
cree confirming  the  sale  made  to  the  appel- 
lant, A.  F.  Litton,  by  the  commissioners  of 
sale. 

Reversed. 
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ymGINIA  A  S.  W,  ET.  CO.  T.  NICKELS 

et  vx. 

(Supreme  Court  of  Appeala  of  ybviiiia.    Sept 

7,  1»14.) 

1.  Appeai.  and  Kbror  (S  181*)— Qttbstions 
Reviewable  —  Objections  Not  Made  at 
Tbiau 

Objections  not  shown  to  have  been  made  in 
the  trial  ooort  cannot  be  considered  on  writ  of 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1141-1151,  11B7,  1168, 
1160;    Dec  Dig.  |  181.»] 

2.  Eminent  Dokain  ({  258*)— Condemnation 
Proceedings  —  Obdeb  Buspendino  Exkou- 
TiON— Effect. 

The  only  effect  of  an  order  suspending  ez- 
•cution  of  a  Judgment  assessing  damages  In  a 
condemnation  proceeding,  to  enable  the  con- 
demnor to  apply  for  a  writ  of  error,  authorized 
by  Code  1904,  {  8456,  whatever  the  terms  of  the 
order,  is  to  atajr  the  execution  of  the  final  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  672 ;  Dec.  Dig.  |  268.*] 

&  Eminent  Domain  (|  255*)— Condemnation 
Pbocebdings  —  Tbial  —  Objections  —  Ex- 
CEPTIONB— Time. 

Where  final  judgment  in  condemnation  pro- 
ceedings was  entered,  and  the  conrt  adjourned 
for  the  term,  it  was  thereafter  too  late  for  the 
condemnor  to  ex<:ept  or  object  to  any  mling  of 
the  conrt  prior  to  judgment. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  666 ;  Dec.  Dig.  i  255.*] 

4.  Eminent  Domain  (|  133*)— Condemnation 

PboCEEDINOS— IMPBOVEMENT    OF    LAND    BB- 
FOBE  PBOCEEDINOS  INSTITXTTED— TBSaPASS— 

Damaobs. 

Where  a  railroad  company  entered  on  land 
■ongbt  to  be  condemned  and  erected  improve- 
ments thereon  before  instituting  condemnation 
proceedings,  such  entry,  whether  by  force  or 
peaceably,  was  a  trespass,  and  hence,  in  the 
subsequent  determination  of  the  landowner's 
damages  for  the  land  taken,  he  is  entitled  to  re- 
cover for  the  improvements  placed  on  the  land 
by  the  railroad  company  prior  to  the  institu- 
tion of  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Bhnlnent  Do- 
main, Cent  Dig.  H  358-^61  )6;  Deo.  Di»  | 
133.*]  • 

Error  to  Circuit  Court,  Lee  Connty. 

Condemnation  proceedings  by  the  yirgliila 
ft  Southwestern  Railway  Company  against 
W.  B.  Nldcels  and  wlfei.  From  a  Judgment 
assessing  damages,  petitioner  brings  error. 
Writ  dismissed. 

Pennington  Bros.,  of  Pennington  Gap,  and 
PoweU,  Price  &  Shelton,  and  Donald  T. 
Stant,  all  of  Bristol,  for  plaintiff  in  error.  C. 
T.  Dnncaot  of  Wise,  for  defendants  In  er- 
ror. 

BTTCRANAN,  3.  This  is  a  condemnation 
proceeding  Instituted  under  the  provisions  of 
section  1105f  of  Pollard's  Code.  In  the  anf- 
swer  to  the  petition  filed  by  the  male  defend- 
ant. It  is  alleged  that  the  railway  company 
had  made  no  effort  to  purchase  the  land 
sought  to  be  condemned  prior  to  the  institu- 
tion of  the  proceeding,  but  had  "by  force" 
fone  upon  the  land,  and  without  bis  consent 


or  approval  taken  possession  of  £he  same,  and 
he  claimed  compensation  for  the  value  of  the 
improvements  placed  upon  the  land  by  the 
railway  company  before  it  took  legal  steps  to 
acquire  It,  In  addltl6n  to  compensation  for 
the  value  of  the  land  so  taken  and  damages 
to  the  residue  of  his  property. 

By  the  order  appointing  the  commissioners, 
they  were  directed,  In  addition  to  ascertain- 
ing a  just  compensation  for  the  land  taken 
and  damages  to  the  residue,  "to  find  and  re- 
port the  value  and  cost  of  the  improvements, 
if  any,  placed  upon  the  land  sought  to  bo 
taken  herein,  and  when  and  by  whom  such 
Improvements  were  placed  upon  satd  lands 
before  this  petition  was  filed." 

The  commissioners,  pursuant  to  the  direc- 
tion given  them,  after  ascertaining  the  value 
of  the  land  taken  and  the  damages  to  the 
residue  of  the  tract,  reported  that : 

"Said  railway  company  has  converted  the  said 
trestle  into  a  fill  by  throwing  dirt  and  rock 
under  the  trackway,  and  the  50-foot  right  of. 
way  was  not  sufficient  to  hold  all  of  the  dirt,  the 
footing  of  the  fill  on  the  northwest  side  of  the 
said  track  has  run  out  and  beyond  the  old  right 
of  way  about  35  feet  and  on  the  southeast  side 
the  footing  of  said  nil  at  its  deepest  place  has 
run  out  and  beyond  the  right  of  way  about  15 
feet  We  iind  that  this  dirt  and  rode  was  put 
upon  the  611  by  the  Virginia  &  Southwestern 
Railway  Company  through  its  construction  de- 
partment; that  said  work  began  about  the  let 
day  of  December,  1912,  and  cost  about  $249.40, 
made  up  as  follows;  Iron  piping  $10^.40;  ce- 
ment wall,  $5;   cost  of  making  dirt  fill,  $140.'' 

Upon  the  bearing  of  the  cause,  the  court 
hrid  that  the  landowners  were  entitled  to 
compensation  tot  the  value  of  the  said  Im- 
provements as  well  as  the  value  of  the  land 
taken  without  the  Improvements  and  the  dam- 
ages to  the  residue,  confirmed  the  report  of 
the  commissioners,  ordered  the  aggregate 
amount  found  by  It  to  be  paid  Into  court,  and 
appointed  a  commissioned  U>  ascertain  the 
liens  and  what  persons  were  oititled  to  fbe 
said  money,  and  In  what  proportions.  The 
order  states  that  the  case  was  heard  upon  ex- 
ceptions as  to  the  amount  allowed  by  the 
cammlssloners  as  compensation  for  the  land 
taken  and  for  damages  to  the  residue,  and 
to  the  right  of  the  landowners  to  compensa- 
tion for  the  value  of  the  improvements  plac- 
ed upon  the  land.  No  blU  of  exceptions  was 
taken  to  the  action  of  the  conrt  during  the 
progress  of  the  cause,  and  so  far  as  the  rec- 
ord shows,  prior  to  the  entry  of  the  order  or 
Judgment  complained  of,  which  is  final  as  to 
the  railway  company,  no  exception  was  not- 
ed or  objection  made  to  any  ruUng  of  the 
court  Within  30  days  after  that  order  was 
entered,  a  vacation  order  was  entered  upon 
the  application  of  the  railway  company  un- 
der the  provisions  of  section  3466  of  Pollard's 
Code,  suspending  the  execution  of  the  order 
for  90  days  for  the  purpose  of  enabling  the 
railway  company  to  apply  for  a  writ  of  error. 
In  the  suspending  order  It  is  stated  that  the 
railway  company  feels  Itself  aggrieved  by  the 
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order  snspended,  in  so  far  as  It  allows  com- 
pensation for  the  BAld  Improvements. 

It  Is  Insisted  by  the  defendants  that.  In 
the  absence  of  any  bill  of  exceptions  or  of 
anything  In  the  record  to  show  that  the  rail- 
way company  excepted  to  the  action  of  the 
trial  court  In  allowing  compensation  for  the 
said  improvements,  the  correctness  of  that 
action  cannot  be  reviewed  by  this  court 

[1]  The  general  rule  is  that  objections  not 
shown  to  have  been  made  in  the  trial  court 
cannot  be  considered  by  this  court  upon  a 
writ  of  error.  Burks'  PL  ft  Fr.  T70,  and  cases 
cited.  This  rule  does  not  seem  to  be  con- 
troverted by  the  railway  company,  but  Its 
contention  Is,  as  we  understand  Its  petition, 
that  the  record  shows  that  it  did  except  to 
the  court's  action,  in  so  far  as  it  allowed  com- 
pensation for  the  said  improvements. 

In  the  petition  for  a  writ  of  error  it  Is 
said  exceptions  'to  each  of  the  findings  of 
the  commissioners  as  to  what  the  defendants 
were  entitled  to  were  made,  "and  by  an  order 
altered  September  11,  1913,  each  was  over- 
ruled and  Judgment  rendered  against  the 
railway  company  in  accordance  with  said 
report."  "The  $50  and  $100  allowed  were 
later  paid  into  court  and  exceptions  taken 
only  as  to  the  ruling  of  the  trial  court  in  al- 
lowing a  recovery  for  the  $249.40  for  Improve- 
ments made  as  aforesaid,  as  shown  by  a  sus- 
pending order  entered  in  vacation." 

[2,3]  The  only  effect  of  the  suspending 
order,  whatever  its  recitals,  was  to  stay'  the 
execution  of  the  final  judgment  When  final 
Judgment  was  entered  and  the  court  adjourn- 
ed for  the  term.  It  was  too  late  for  the  rail- 
way company  to  except  or  object  to  any  rul- 
ing of  the  court  prior  to  that  judgment  The 
record  was  then  closed,  and  nothing  could 
be  added  to  it  except  by  express  statutory 
provision.  Va.  Dev.  Go.  v.  Ri<fti  Patch  Co., 
98  Va.  700,  37  S.  E.  280;  Barks'  PI.  &  Pr.  | 
290. 

[4]  But  even  if  it  could  be  held,  in  any  view 
of  the  case,  that  the  record  shows  that  the 
railway  company  had  excepted  to  the  ruling 
of  the  court  as  to  such  compensation,  as  it 
Is  clear  we  think  it  does  not  the  evidence 
upon  which  the  court  based,  or  may  have 
based,  its  Judgment  is  not  In  the  record. 
Clearly  the  depositions  copied  with  the  record 
are  not  a  part  of  It  It  does  appear  that 
the  railway  company  took  possession  of  the 
land  before  it  instituted  tliis  proceeding. 
Whether  it  entered  "by  force"  or  as  a  mere 
trespasser,  with  or  without  an  Intention  to 
condemn,  or  Altered  with  the  consent  of  the 
defendants,  does  not  appear.  The  general 
rule  Is  that  where  one  Invades  another's 
land  without  legal  right  and  places  structures 
thereon,  the  structures  belong  to  the  land- 
owner. If  a  railway  company  claims  that  its 
entry  was  made  under  circumstances  wblch 
exempt  it  from  the  operation  of  this  rule, 
it  would  seem  clear  that  the  burden  would 
be  upon  it  to  show  it    Prima  facie  a  tres- 


passing railroad  company  occupies  no  higher 
position  than  any  other  class  of  trespassers. 

The  court  being  of  opinion  that,  as  the 
record  does  not  show  that  any  exception  was 
taken  to  any  of  the  rulings  of  the  trial  court 
its  judgment  cannot  be  reviewed  by  this 
court,  the  writ  of  error  must  be  dismissed  as 
improvldently  awarded.    ' 

Writ  dismissed. 


(IM  Va.  878) 
JOHNSTON  V.  JOHNSTON. 
(Supreme  Court  of  Appeals  of  Virginia.    Sept 
7,  1914.) 

1.  DiVOBCB    (i    49*)— CONDONATIOW. 

Acts  of  infidelity  of  a  husband,  occurring 
and  being  known  to  the  wife  long  before  their 
marital  relations  are  broken  oS,  are  condoned. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  g{  171-179 ;   Dec.  Dig.  i  49.»] 

2.  Apfkai,  ahd  Ebbob  (!   1027*)— Habulbss 
Ebbob. 

One  cannot  complain  of  refusal  to  delay  the 
trial  to  allow  the  retaking  of  depositions  as  to 
a  matter  which  could  not  affect  toe  result  of  the 
suit. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4033;  Dec  Dig.  |  1027.*] 

Appeal  from  Circuit  Court,  Giles  County. 

Suit  by  J.  Raleigh  Jolmston  against  Nona 
Johnston.  From  a  decree  granting  divorce, 
defendant  appeals.    Affirmed. 

Hugh  G.  Woods,  of  Princeton,  for  appel- 
lant W.  B.  Snldow,  of  Pearlsburg,  for  ap- 
pellee. 

WHITTLE,  J.  The -bill  In  this  case  was 
filed  by  the  appellee  against  the  appellant  to 
obtain  a  divorce  on  the  ground  of  desertion, 
and  from  a  decree  granting  the  divorce  this 
appeal  was  allowed. 

There  are  only  two  assignments  of  error: 

1.  That  the  court  erred  in  overruling  the 
demurrer  to  the  bill,  there  being  no  allega- 
tion that  one  of  the  parties  had  been  domicil- 
ed in  the  state  for  at  least  one  year  preced- 
ing the  commencement  of  the  suit  Code,  S 
2259. 

We  need  not  stop  to  consider  the  question 
raised  that  this  objection  must  be  made  by 
plea  in  abatement,  and  not  by  demurrer,  since 
the  bill  alleges  the  Jurisdictional  facts  re- 
quired by  the  statute,  and  the  evidence  sus- 
tains the  averment 

2.  That  the  court  erred  in  refusing  to  per- 
mit the  defendant  to  retake  her  depositions 
which  bad  been  suppressed  because  taken  be- 
fore a  justice  of  the  peace  in  violation  of 
Code,  I  2260,  which  provides  that  all  dep- 
ositions in  suits  for  divorce,  when  taken  in 
this  state,  shall  be  before  a  commissioner  in 
chancery. 

It  affirmatively  appears  that  the  acts  of  in- 
fidelity attributed  to  the  husband,  and  sought 
to  be  proved  by  the  suppressed  depositions, 
were  known  to  the  wife  and  occurred  long 
before  the  marital  relations  between  the  par- 
ties were  broken  off.     And  hence,  if  these 
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charges  were  trtie,  wblch  la  strennonsly  de- 
nied, tbe  offenses  had  been  condoned.  It 
would  bare  been  a  vain  thing,  therefore,  for 
the  circuit  court  to  have  delayed  the  trial  to 
allow  depoaltlons  to  be  retaken  which  could 
not  affect  the  result  of  the  litigation. 

The  charge  of  desertion  was  fully  establish- 
ed, and  the  Justlflcatlon  set  np  In  the  an- 
swer was  not  attempted  to  be  proved,  though 
the  party  to  the  alleged  offense  resided  In 
the  Immediate  neighborhood. 

The  decree  of  the  circuit  court  must  be  af- 
firmed. 

Affirmed. 

(U6  va.  ew) 

COMMONWBAI/TH  ▼.  WERTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

7,  1914.) 

1.  Taxation  (|  54»)— Strajwrre  of  Tax— Ih- 
COltES— Lkoiblative  Adthobitt. 

Independent  of  constitutional  authority,  the 
Legislature  may  impose  a  tax  on  incomes. 

[Ed.  Note.— For  otber  cases,  see  Taxation, 
Cent.  Dig.  {  128;    Dec.  Dig.  {  64.*] 

2.  TaXATIOW   (8  l64*)— IWOOMES  —  Attobnet'8 
Fees— SCHBDULE  I>— CoNSfrBtjcnON. 

Tax  BUI,  Schedule  D  (Acts  1902-04,  c.  148, 
as  amended  by  Acts  1912,  c.  279),  is  entitled 
"Tax  on  income,"  and,  after  providing  for  the 
taxation  of  incomes  derived  from  specified  sourc- 
es, provides  (subdivision  C)  for  the  taxation  of 
all  other  gains  and  profits  derived  from  any 
source  whatever.  Held  that,  the  statute  having 
provided  for  taxation  of  professional  incomes 
derived  from  salaries,  the  income  of  an  attorney 
derived  from  fees  in  the  jiractice  of  bis  profes- 
sion was  subject  to  taxation,  whether  the  rule 
of  ejusdem  generis  be  applied  or  independent 
thereof. 

[Ed.  Note.— For  otber  cases,  see  Taxation, 
Cent.  Dig.  I  203;    Dec.  Dig.  (  104.*] 

8.  Taxatiow  ({  64*)— iNCom  Tax— Licknsx 
AND  Occupation  Taxes. 

A  license  or  occupation  tax,  imposed  on  an 
attorney    for    the    privilege    of    practicing    his 

Srofession,  is  not  the  same  as  a  tax  on  income 
erived  from  such  profession,  and  hence  the  fact 
that  an  attorney  was  subject  to  a  tax  on  his 
income  after  having  paid  a  license  tax  was  not 
double  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  i  128;  Dec.  Dig.  |  64.*] 

Error  to  Circuit  Court,  Tazewell  County. 

Action  by  the  Commonwealth  against  W. 
H.  Werth,  to  recQver  an  Income  tax.  From 
a  Judgment  exonerating  defendant  from  the 
tax,  the  Commonwealth  brings  error.  Re- 
versed. 

Jno.  Garland  Pollard,  Atty.  Gen.,  and  0.  B. 
Gamett,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. Greever  &  Gillespie,  of  Tazewell, 
for  defendant  In  error. 

WHITTLE,  J.  This  Is  a  writ  of  error  to 
an  order  of  the  circuit  court  of  Tazewell 
county,  exonerating  tbe  defendant  In  error, 
W.  H.  Werth,  a  citizen  and  resident  of  Vir- 
ginia, from  tax  on  his  income  In  excess  of 
$2,000  derived  from  the  practice  of  his  pro- 


fession as  an  attorney  at  law  In  this  state 
for  the  year  191S. 

[1]  Independently  of  constitutional  au- 
thority, the  power  of  tba  Legislature  to  Im- 
pose such  tax  Is  not  denied,  but  the  conten- 
tion Is  that  it  has  not  seen  fit  to  exercise 
that  prerogative.  The  question,  thertfore, 
for  our  determination  Involves  the  construc- 
tion of  Schedule  D  of  the  tax  bUl  (Act  April 
16,  1903;  Acts  1902-04,  c.  148,  as  amended 
by  Act  March  14,  1912,  c  279),  and  not  the 
power  of  the  Legislature  to  enact  it 

Schedule  D  reads  as  follows: 

'^ax  on  Income. 

"(10)  •  •  •  The  classification  under 
Schedule  D  shall  be  as  follows,  to  wit:  The  ag- 
gr^ate  amount  of  income  in  excess  of  two 
thousand  dollars,  whether  received,  or  due  but 
not  received,  witnin  the  year  next  preceding  the 
first  of  Febrnary  in  each  year. 

"Income  shall  include: 

"SHrst  All  rents,  except  ground  rents  or  rent 
charge,  salaries,  interest  upon  notes,  bonds  or 
other  evidence  of  debt  of  whatever  description, 
of  the  United  States,  or  any  other  state  or  coun- 
ty, or  any  corporation,  company,  partnership, 
firm  or  individual,  collected  or  received  during 
the  year,  less  tbe  interest  due  and  paid  during 
the  year. 

"Second.  The  amount  of  all  premiums  on  gold, 
silver,  or  coupons. 

"Third.  The  amount  of  sales  of  live  stock  and 
meat  of  all  kinds,  less  the  value  assessed  there- 
on the  previous  year  by  the  commissioner  of  the 
revenue. 

"Fourth.  The  amount  of  sales  of  wood,  but- 
ter, cheese,  hay,  tobacco,  grain,  and  otber  vege^ 
tables  and  agricultural  products  during  the  pre- 
ceding year,  whether  the  same  was  grown  dur- 
ing the  preceding  year  or  not  less  all  sums  paid 
for  taxes  and  for  labor,  fences,  fertilizers,  clover, 
or  other  seed  purchased  and  used  upon  the  land 
upoii  which  the  vegetables  and  agricultural  pro- 
ductions were  grown  or  produced,  and  the  rent 
of  said  land  paid  by  said  person,  if  he  i>e  not  the 
owner  thereof. 

"Fifth.  All  other  gains  and  profits  derived 
from  any  source  whatever." 

[2]  The  circuit  court  held,  and  the  defend- 
ant In  error  contends,  that  the  enumeration 
in  Schedule  D  as  to  what  shall  be  included 
by  the  term  "Income"  Is  Intended  as  a  legis- 
lative classification  of  certain  incomes  which 
are  to  be  subject  to  taxation,  and  that  all 
other  Incomes  are  not  subject  to  taxation. 
This  contention  Is  pressed,  notwithstanding 
the  comprehensive  language  of  the  fifth 
clause.  That  clause,  it  is  said.  In  accord- 
ance with  the  doctrine  of  ejusdem  generis, 
must  be  limited  to  Incomes  derived  from 
sonrces  of  tbe  same  kind  as  those  enumerat- 
ed In  previous  clauses  of  the  schedule,  alid 
does  not  Include  Incomes  from  licensed  pro- 
fessions, trades,  or  businesses. 

The  rule  Invoked,  at  last  Is  only  a  rule 
of  constmctlon,  and  Intended  to  throw  light 
on  a  statute  of  otherwise  doubtful  Import, 
and  has  no  application  where  the  language 
of  the  statute  plainly  manifests  a  contrary 
purpose.  In  such  case,  the  obvious  inten- 
tion of  the  Legislature  must  be  given  effect 
rather  than  defeated  by  the  misapplication 
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of  a  nde^  tbe  conceded  Auction  of  wlilch  is 
to  elucidate  what  la  obscure,  and  not  to  ob- 
scure tliat  which  Is  manifest. 

"It  is  the  duty  of  the  court  to  ascertain  tl>s 
intention  of  the  Legislature,  and,  when  ascer- 
tained, to  give  it  effect ;  and  in  the  search  for 
that  intent  it  is  its  dut7  to  consider  the  object 
of  the  statute  and  the  purpose  to  be  accomplish- 
ed. It  must  reach  the  intent,  however,  hj  giv- 
ing to  the  words  used  their  ordinary  and  usual 
significance,  and  to  every  word  and  every  part 
of  the  statute,  if  possible,  its  due  effect  and 
meaning.  •  *  *  Xhe  intent  of  the  Legisla- 
ture, therefore,  is  always  to  b«  sought  for  by 
giving  a  fair  construction  to  the  language  used, 
attributing  to  the  words  their  ordinary  and  pop- 
ular meaning,  unless  it  plainly  appears  they 
were  used  in  some  other  sense."  Funkhouser  v. 
Spahr,  102  Va.  S06,  813,  46  S.  E.  878,  880. 

The  subject-matter  of  Schedule  D  Is  "In- 
come," and  not  the  sources  from  whldi  It  Is 
derived;  and  the  reverse  of  that  would  have 
to  be  the  case  in  order  to  apply  the  rule  of 
ejnsdem  generis  to  its  interpretation.  The 
language  of  the  schedule,  read  as  a  whole, 
leaves  no  escape  from  the  conclusion  that  It 
was  the  intention  of  the  Leg^lslature  to  im- 
pose a  tax  on  Incomes  generally.  After 
enumerating  in  tbe  first  four  clauses  what 
"Income"  shall  Include  with  respect  to  cer- 
tain sources  from  which  it  may  be  derived, 
tbe  fifth  clause  declares  that  it  shall  indnde 
"all  other  gains  and  profits  derived  from  any 
source  whatever."  This  broad  language 
would  in  large  measure  be  nullified  by  limit- 
ing its  operation  to  income  derived,  not 
"from  any  source  whatever,"  but  only  from 
sources  similar  to  those  embraced  in  tbe 
enumerated  classes.  By  what  process  of 
latlocinatlon  can  it  be  said  that  Income  deriv- 
ed from  "any  source  whatever"  is  the  equiva- 
lent of  Income  derived  only  from  "special 
sources"?  To  state  the  proposition  Is  to 
answer  it  Still,  if  it  were  necessary  to  call 
upon  the  doctrine  of  ejusdem  generis  to  m- 
veal  the  intention  of  the  Legislature,  tbe  re- 
sult would  be  tbe  same.  "All  salaries"  are 
enumerated  in  Schedule  D,  and  Income  from 
salaries  of  Judicial  officers,  lawyers,  physi- 
cians, and  other  professional  men,  who  re- 
ceive compensation  for  their  professional 
services  in  that  way,  is  similar  in  kind  to 
the  earnings  of  professional  men  whose  com- 
pensation for  like  services  is  paid  in  fees. 
Can  it  reasonably  be  supposed  that  it  was 
the  purpose  of  the  Legislature  to  Impose  a 
tax  upon  the  income  of  the  one  and  exempt 
the  income  of  tbe  other?  Such  construction 
would  contravene  the  spirit,  if  not  the  letter, 
of  the  uniformity  clause  of  the  Constitntlon, 
and  is  not  Justified  by  the  language  of  tbe 
statute. 

[S]  It  is  furthermore  objected  that  taxing 
tbe  Income  of  a  lawyer  is  double  taxation, 
since  he  Is  required  to  pay  a  license  tax  for 
the  privilege  of  practicing  his  profession. 

This  contention  loses  sight  of  tbe  distinc- 
tion between  a  license  and  occupation  tax 
exacted  for  the  privilege  of  engaging  in  or 
carrying  on  a  particular  vocation  or  business 


and  a  tax  on  the  income  derived  from  sncb 
Tocat^  or  b<;islness. 

"License  and  occupation  taxes,  which  are  pay- 
able in  respect  to  the  privilege  of  engaging  in 
or  carrying  on  a  particular  business  or  vocation, 
are  not  income  taxes,  notwithstanding  the  fact 
that  the  amount  of  tax  payable  by  an  individ- 
ual may  be  measured  by  tbe  amount  of  business 
which  he  transacts  or  his  earnings  therefrom. 
And  conversely,  although  a  person's  entire  in- 
come may  be  derived  from  a  particular  pursqit 
or  trade,  a  tax  on  the  inco^ne  as  such  is  not  a 
license  or  privilege  tax.  Thus,  a  tax  on.  sales 
of  a  particular  commodity,  or  a  tax  on  the  deal- 
er measnred  by  the  amount  of  his  sales,  is  not 
an  income  tax."  Black  on  Income  Taxes,  {  3, 
citing  Commonwealth  v.  Brown,  91  Va.  762,  21 
8.  B.  867,  28  L.  R.  A.  110. 

Bo,  also,  an  ordinance  of  tbe  city  of  Rich- 
mond, providing  that  lawyers  and  others 
ahould'^be  divided  Into  classes,  and  imposing 
a  graduated  tax  on  those  In  the  several  class- 
es, was  held  not  to  be  an  Income  tax.  Ould 
V.  City  of  Richmond,  23  Grat  (64  Va.)  464, 
14  Am.  Rep.  189;  City  of  Petersburg  v. 
Cocke,  94  Va.  244,  26  S.  B.  676,  86  U  R.  A. 
432;  Postal  Telegraph  Co.  v.  aty  of  Nor- 
folk, 101  Va.  126,  43  S.  B.  207. 

In  conclusion,  it  may  not  be  amiss  to  call 
attention  to  tbe  fact  that,  since  this  statute 
has  been  in  force  (1903),  the  practical  con- 
struction placed  upon  It  by  the  fiscal  officers 
of  tbe  commonwealth  has  been  that  lawyers 
are  amenable  to  tbe  Income  tax  imposed  by 
it;  and  so  far  as  we  are  advised,  with  tbe 
exception  of  tbe  present  case,  the  correctness 
of  that  construction  baa  not  been  drawn  in 
quesUon.  Smith  ▼.  Bryan,  100  Va.  206,  40 
S.  E  662. 

We  are  of  opinion  to  reverse  tbe  order  of 
tbe  circuit  court  of  Tazewell  county  and 
make  sucjb  order  as  that  court  ovgbt  to  bar* 
entered. 

Reversed. 

(116  Vs.  tU) 

DBNNIS  et  aL  ▼.  DENNIS  et  aL 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept.  7,  1914.) 

L  Pabtition  d  9*)— Bt  Act  of  th«  Pabtiis 
— Pabol  Pabtitiow. 

A  parol  partition  of  Isnd,  owned  by  a 
mother  and  son  as  tenants  in  common,  by  which 
the  son  was  to  receive  three-fifths  instead  ot 
one-half  of  the  land,  could  not  be  enforced  after 
the  mother's  death,  where  do  survey  was  made 
or  fence  erected  to  indicate  the  line,  and  it  did 
not  aatlsfaetorily  appear  that  a  line  was  agreed 
upon  so  partitioning  the  land. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  |{  26-82;  Dec.  Dig.  |  9.*] 

2.  Pabtition  (|  78*)— Mod*  of  Pabtitioh— 
Sale  fob  Division  of  Pboceeds. 

A  mother,  who  with  a  son  owned  a  tract 
of  land  as  tenants  in  common,  died  leaving  six 
children  as  her  heirs  at  law.  The  land  could 
be  equally  divided  into  two  parts  without  dam- 
age or  disadvantage  to  tbe  value  of  either  in- 
terest, but  '47BS  not  susceptible  of  division 
among  tbe  mother's  heirs.  Held,  that  it  was 
error  to  decree  a  sale  of  the  whole  tract  for  di- 
vision, and  that  one  half  of  the  tract  should 
be  allotted  to  the  son  and  the  other  half  sold 
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for  dlvisioD  among  the  helm,  iiulnding  the  Mn 
aa  one  of  the  heirs. 

[Eid.  Note.--For  other  eaaes,  see  Partition, 
Cent  Dig.  SI  265-273;  Dec.  Dig.  |  7a*] 

3.  Pabtitiow  (S  78*)  —  Mode  of  Divisiok  — 

Al.IX)TTINO  IVFBOTElOiNTS. 

Where  a  son  owned  a  tract  of  land  as  ten- 
ant in  common  with  his  mother,  and  tooli  pos- 
session of  the  western  portion  of  the  land  with 
bis  mother's  consent,  built  upon  it,  and  other-. 
wise  improved  it  and  made  his  home  thereon, 
upon  a  partition  of  the  land  between  such  son 
and  the  heirs  of  the  mother,  the  part  upon 
which  the  improTements  had  been  made  should 
be  allotted  to  the  son. 

[Ed.  Note.— For'  other  cases,  see  Partition, 
Cent  Dig.  §{  265-273;   Dec.  Dig.  |  78.*} 

Appeal  from  Circuit  Court,  Bedford 
County. 

Suit  for  partition  by  one  Dennis  and  others 
aigainst  other  parties  of  the  same  name. 
From  the  decree,  certain  parties  appeal.  Be- 
rersed  and  remanded. 

Hunter  Miller  and  S.  S.  Lambeth,  Jr.,  both 
of  Bedford  City,  for  appellants.  R.  W.  Wltb- 
ers,  of  Lexington,  and  S.  V.  Kemp,  of  LynCb- 
burtr,  for  appellees. 

HARRISON,  J.  This  partition  milt  In- 
Tolvee  the  proper  method  of  dividing  certain 
real  estate  left  by  Elizabeth  Deimls,  de- 
ceased, among  her  six  children  and  heirs  at 
law. 

The  teOord  abows  that  BUxabeth  Dennis 
died  seised  and  possessed  of  six  acres  of  land 
upon  which  she  resided,  and  an  undivided 
one-half  interest'  In  a  tract  containing  87 
acres,  which  she  owned  jointly  with  her  son, 
Albert  Dennis.  The  correctness  of  the  pro- 
ceedfaags  in  the  lower  court  as  to  tke  6-acre 
tract  1e  not  disputed. 

[1]  The  first  question  that  arises  with  re- 
Q)eot  to  the  division  of  the  87-acre  tract 
grows  out  of  the  claim  of  the  appellant  Al- 
btut  Dennis  that  a  parol  partition  of  the 
land.  In  the  lifetime  of  his  mother,  had  been 
agreed  upon  between  them,  and  that  the  land 
should  be  dli'lded  In  accordance  with  the 
terms  of  that  alleged  parol  understanding. 
The  deed  to  Elizabeth  and  Albert  Dennis, 
dated  October  21, 1887,  conveys  to  them  joint- 
ly the  87-acre  tract,  thereby  maldng  them 
tenants  In  common  of  the  whole  of  the  land 
passing  by  the  deed.  The  evidence  shows 
that  a  number  of  years  ago,  with  the  con- 
sent of  his  mother,  the  appellant  took  pos- 
session of  the  western  portion  of  this  land, 
built  upon  it,  and  otherwise  Improved  it,  and 
has  made  his  home  there  ever  since.  It  does 
not,  however,  satisfactorily  aroear  that  a 
line  had  been  agreed  upon  by  appellant  and 
his  mother  partitioning  the  land  between 
them  so  as  to  give  appellant  three-fifths  there- 
of, as  claimed.  Instead  of  one-half,  the 
amount  he  was  entitled  to  under  their  joint 
deed  of  record.  This  alleged  parol  partition 
is  lacking  In  the  circumstances  usually  at- 
tending such  a  transaction.  There  was  no 
survey  and  no  fence  placed  to  Indicate  the 


alleged  line,  which  Is  very  indefinitely  de- 
scribed in  the  cross-bill  and  lnade<raately  sus- 
tained by  the  proof. 

In  Plunkett  v.  Bryant,  101  Va.  814,  45  8.  E. 
742,  citing  Wright  v.  Pucket,  22  Grat  (68 
Va.)  370,  the  measure  of  proof  necessary  to 
establish  such  part  performance  as  will  take 
a  case  out  of  the  statute  of  frauds  Is  fully 
stated  and  need  not  be  repeated  here. 

[2]  The  second  question  to  be  considered 
Involves  the  ruling  of  the  court  tn  decreeing 
a  sale  of  the  87  acres  of  land  as  a  whole  In 
order  to  make  partition  of  the  undivided  half 
thereof  between  the  six  heirs  of  Elizabeth 
Dennis.  Tills  Was  clearly  an  erroneous  view 
of  the  rights  of  the  parties  In  the  premises. 
The  appellant  owned  an  undivided  half  in- 
terest in  the  land  and  the  six  h^rs  of  Eliza- 
beth Dennis  owned,  as  a  unit,  the  other  half. 
Inherited  Jointly  from  their  mother.  The 
evidence  shows — ^Indeed  It  Is  not  denied — 
that  the  87  acres  of  land  can  be  equally 
divided  'into  two  parts,  without  damage  or 
disadvantage  to  the  value  of  either  Interest, 
so  as  to  give  appellant  his  half  6f  the  land 
so  located  as  to  include  the  Improvements 
that  he  has  put  thereon. 

The  circuit  court,  resting  Its  view  upon  the 
rec^it  decision  of  this  court  In  Jackson  v. 
Jackson,  110  Va.  393,  63  S.  E.  721,  held  that 
without  the  consent  of  Ul  parties  lialf  of 
the  87  acres  could  not  be  allotted  to  Albert 
Dennis  and  the  other  half  to  the  six  heirs  of 
Elizabeth  Dennis,  to  be  sold  for  division  of 
the  proceeds  among  them.  This  is  a  mistaken 
view  of  the  principle  announced  by  this  court 
In  Jackson  v.  Jackson,  supra.  The  facts  of 
the  two  cases  are  entirety  different.  In  Jack- 
son V.  Jackson  partition  of  the  land  of  the 
decedent,  Jackson,  was  sought  between  his 
seven  children,  each  child  took  in  the  same 
right,  and  it  was  held  incompetent  to  allot 
part  of  the  land  to  two  of  the  heirs,  and  to 
sell  the  residue  for  division  among  the  other 
five ;  in  other  words,  that  when  an  allotment 
was  made,  each  heir  must  be  allotted  some 
land  and  the  residue  must  be  sold  for  division 
among  all  of  the  heirs. 

In  the  case  before  us  the  appellant,  in 
his  own  right,  is  seised  of  an  undivided  half 
Interest  of  the  whole  land  as  cotenant  with 
his  mother,  apart  from  the  Interest  he  has, 
as  one  of  her  heirs,  in  the  undivided  half  left 
by  his  cotenant  It  is  conceded  that  as  be- 
tween mother  and  son  the  land  was  suscepti- 
ble of  partition. in  kind,  and  that  each  had 
the  primary  right  to  demand  that  mode  of 
division.  Of  that  right  neither  could  be  de- 
prived by  independent  act  of  the  other.  From 
this  premise  the  inevitable  conclusion  follows 
that  parties  claiming  under  either  of  the 
joint  owners,  whether  by  descent  or  purchase, 
could  acquire  no  greater  right  than  that  to 
which  the  person  under  whom  their  claim 
was  entitled.  The  stream  cannot  rise  higher 
than  its  source.  In  this  case  the  court  is 
dealing  wit2i  stocks.    In  Jacksou  v.  Jackson 
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It  was  maktng  a  per  capita  division  among 
members  of  a  class  springing  from  a  common 
stock. 

[S]  In  conclusion  we  are  of  opinion  that  un- 
der the  facts  of  this  case  the  circuit  conrt 
should  have  ordered  an  equal  division,  in 
value,  of  the  87  acres  of  land  in  controversy 
between  the  appellant  on  the  one  hand  and 
the  heirs  of  Eaizabeth  Dennis  on  the  other, 
and  such  allotments  should  be  so  made  that 
the  pert  assigned  to  the  appellant  will  have 
upon  it  the  improvements  that  he  has  put  on 
the  land;  and  it  should  have  furtiier  decreed 
a  sale  of  the  land  allotted  to  the  heirs  of 
Elizabeth  Dennis,  for  division  of  Its  proceeds 
among  them,  according  to  their  respective  In- 
terests; the  same  not  being  susceptible  of 
division  into  six  equal  parts. 

The  conclusion  reached  avoids  the  neces- 
sity of  determining  the  value  of  the  improve- 
ments put  upon  the  land  by  the  appellant,  as 
be  will  get  his  improvements  with  the  land 
allotted  to  him. 

The  decree  appealed  from  must  be  re- 
versed and  the  cause  remanded  for  further 
proceedings  not  in  conflict  with  this  opinion. 

Reversed. 

(U<  Ts.  7(2) 

SHEI/TMAM    V.    TAYLOR'S    COMMITTEE 
et  al. 

(Supreme  Conrt  of  Appeals  of  Vliginla. 
Sept  7,  1914.) 

1.  Insane  Pkbsons  (S  91*)— Aonoif  aoairbt 

COMMITTEB  —  JURISDICTIOIT  —  FOSEIQN      AT- 
TACHIfEira. 

Where  a  nonresident  was  appointed  and 
qualified  as  the  committee  of  an  msane  person 
in  Virginia  and  removed  the  lonatic  to  the  com- 
mittee's home  in  Washington,  D.  C,  a  bill  in 
equity  in  the  nature  of  a  foreign  attachment 
was  maintainable  against  the  committee  in  Vir- 
ginia on  a  claim  against  the  lunatic's  estate, 
since  the  residence  of  the  committee  rather 
than  that  of  the  lunatic  governed. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  IMg.  {  169;    Dec.  Dig.  {  91.*] 

2.  INBAMX    PUSONB    (|   92*)— COUOTTEB— AC- 
TIONS. 

Where  a  committee  has  been  appointed  for 
a  Innatic,  every  suit  respecting  his  person  or 
estate  must  be  by  or  against  the  committee. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {  163;    Dec.  Dig.  i  92.*] 

8.  WiTNEsaM  (i  156*)— CoMPKiKNOT— Insane 
Pkbsons. 

Where  one  who  had  since  become  insane 
was  the  other  party  to  a  contract  with  com- 
plainant, complainant  was  disqualified  by  the 
express  terms  of  Code  1904,  (  3346a,  to  tes- 
tify in  his  own  bebdif  with  relation  thereto. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  662;   Dec  Dig.  t  156.*J 

4.  INBANS    PKB80NB    ({    76*)— SCPPUKS— Pbo- 
VI8I0N  BT  VOLUNTEKB. 

Where  complainant  furnished  supplies  to 
an  Insane  person  without  any  obligation,  legal 
or  moral,  complainant  was  a  mere  volunteer, 
and    could    recover    against    the    incompetent's 


estate  only  the  actual  amount  of  his  expendi- 
ture, with   interest. 

[Ed.  Note.— For  other  cases,  see  Insane  Pei^ 
sons,  Cent.  Dig.  |§  89,  128,  129;    Dec.  Dig.  f 

75.*] 

Appeal  from  Circuit  Court,  Montgomery 
Coimty. 

Suit  by  Sidney  Sheltman  against  Victoria 
A.  Bell,  as  Committee  of  Margaret  Taylor, 
and  others.  From  a  decree  of  dismissal 
without  prejudice,  complainant  appeals.  Af- 
firmed as  modified. 

W.  B.  Kegley,  of  WytheviUe,  and  M.  H. 
Tomplcins,  of  Cambria,  for  appellant  W.  M. 
Pierce,  of  Chrlstiansburg,  for  appellees. 

WHITTLE,  J.  This  is  a  bill  in  equity  In 
the  nature  of  a  foreign  attachment,  filed  by 
the  appellant,  an  alleged  open  account  credi- 
tor of  Margaret  Taylor,  a  person  of  unsound 
mind,  against  the  committee  and  others  to 
subject  to  the  lien  of  the  attachment  a  lot 
or  parcel  of  land  situated  in  the  town  of 
Chrlstiansburg,  Montgomery  county,  Va. 

[1]  The  suit  was  brought  under  Code,  i 
2964.  The  appellee,  Victoria  A.  Bell,  who  was 
a  nonresident  of  Virginia,  qualified  as  the 
committee  of  Margaret  Taylor  in  the  circuit 
conrt  of  Montgomery  county,  and  removed 
the  lunatic  to  her  home  in  the  city  of  Wash- 
ington, District  of  Columbia,  where  she  died 
pending  the  litigation.  The  case  'was  heard 
on  bill,  the  demurrer  and  answer  of  the  oom- 
mittee,  the  levy  of  the  attachment,  and  dep- 
ositions of  witnesses;  and  from  a  decree  dJs-' 
missing  the  bill  at  the  cost  of  the  plaintiff, 
but  "with  leave  for  him  to  Institute  such 
suit  or  proceedings  as  be  may  be  advised  to 
establish  the  account  set  up  in  the  cause," 
Sheltman  appealed. 

The  demurrer  to  the  bill  was  rested  upon 
the  ground  that  Margaret  Taylor  was  a  resi- 
dent of  Virginia,  and  therefore  that  a  court 
of  equity  had  no  Jurisdiction  of  the  case. 
That  seems  to  have  been  the  view  of  tbe 
circuit  conrt  in  dismissing  tbe  bill  without 
prejudice,  though  tbe  demurrer  was  not  in 
terms  sustained. 

Tbe  settled  rule  in  such  case  Is  that  tbe 
residence  of  the  committee  and  not  that  of 
the  lunatic  governs.  Tbe  principle  is  well  il- 
lustrated by  the  case  of  Rice,  Adm'r,  et&,  v. 
Houston,  Adm'r,  etc.,  13  Wall.  66,  20  U  Ed. 
484,  where  it  was  held  that: 

"An  administrator  who  removes  from  the 
state  in  which  he  was  appointed,  and  becomes 
a  citizen  of  another  state,  may  sue  in  the  Unit- 
ed' States  Circuit  Court  in  tbe  state  from 
which  he  removed  for  the  collection  of  debts 
due  him  as  administrator." 

Mr.  Justice  Davis,  in  delivering  the  opin- 
ion of  tbe  court,  said: 
"These    suits    were    brought    in   the   Circnit 

Court  (Circuit  Court  of  the  United  States  for 
the  Middle  District  of  Tennessee)  by  Houston, 
a  citizen  of  Kentucky,  the  admiidstrator  of 
the  estate  of  •  •  *  Vanleer,  against  the 
plaintiffs  in  error,  to  recover  on  notes  given 
by  them  to  the  decedent.     The  defendants  be- 


•FOT  otbar  es«M  ue  same  topic  and  ••cUon  NUMBER  in  Dm.  Dig.  A  Am.  Die.  Kex-No.  SwiM  ft  Rep'r  Indexv 


Digitized  by  VjOOQIC 


Va.) 


BOSE  y.  COMMONWEALTH 


699 


low  craved  oyer  of  the  letters  of  tbe  adminis- 
tration, which  were  granted  by  the  proper  au- 
thority of  Tennessee,  and  then  pleaded  in  abate- 
ment that  as  administrator  of  Vanleer,  Hous- 
ton was  not  a  citizen  of  Kentuclcy,  but  a  crea- 
ture of  the  law  of  Tennessee,  and  therefore  not 
entitled  to  sne  the  debtor  of  the  estate  in  the 
federal  courts.  The  question  of  jurisdiction  is 
the  only  point  in  the  case.  Although  in  con- 
troversies between  citizens  of  different  states, 
it  is  the  character  of  the  real  and  not  that  of 
the  nominal  parties  to  the  record  which  deter- 
mines the  question  of  jurisdiction,  yet  it  has 
been  repeatedly  held  by  this  court  that  suits 
can  be  maintained  in  the  circuit  court  by  ex- 
ecutors or  administrators  if  they  are  citizens 
«f  a  different  state  from  the  party  sued,  on 
the  ground  that  tBey  are  the  real  parties  in 
interest,  and  succeed  to  all  the  rights  of  the 
testator  or  idtestate  by  operation  of  law.  And 
it  makes  no  difference  that  the  testator  or  in- 
testate was  a  citizen  of  the  same  state  with 
tbe  defendants^  and  could  not,  if  alive,  have 
sued  in  the  federal  courts;  nor  is  tbe  status 
of  the  parties  affected  by  tbe  fact  that  the  cred- 
itors and  legatees  of  the  decedent  are  citizens 
of  the  same  state  with  the  defendants.  Chap- 
pedelaine  v.  Dechenaux,  4  Cranch,  306,  307 
12  li.  Ed.  629] ;  Browne  v.  Strode,  B  Cranch, 
303  [3  Ii.  Ed.  108]:  Childress  v.  Emory,  8 
Wheat  669  [S  L.  Ed.  TOETI;  Osbom  v.  Bk. 
United  States,  9  Wheat.  856  [6  L.  Ed.  204]; 
McNutt  V.  Bland,  2  How.  15  [11  L.  Ed.  159] ; 
Irvine  v.  Lowry,  14  Pet.  298  [10  L.  Ed.  462] ; 
Huff  V.  Hutchinson,  14  How.  586  [14  L.  Ed. 
.5.53];  Coal  Co.  v.  Blatchford,  11  WaU.  172 
120  li.  Ed.  178]." 

[2]  There  Is  no  suggestton  In  this  case  tbat 
the  appointment  of  the  committee  was  not 
legal,  and  since  It  Is  the  established  general 
rale  that  when  there  Is  a  committee  of  a 
lunatic  every  suit  respecting  his  person  or 
estate  must  be  by  or  against  the  committee, 
a  creditor  of  the  lunatic.  In  the  circumstances 
of  this  case,  would  be  without  remedy  If  de- 
nied the  right  to  proceed  against  the  com- 
mittee as  a  nonresident.  Bird's  Committee  y. 
Bird,  21  Grat.  (62  Ya.)  712;  General  Board 
State  Hospitals  y.  Robertson,  115  Va.  527,  79 
8.  B.  1064. 

[8]  2.  With  respect  to  the  second  branch  of 
the  case,  Margaret  Taylor  was  one  of  the 
original  parties  to  the  contract  which  Is  the 
subject  of  inveatlgatloo,  and,  being  Incapable 
of  testifying  by  reason  of  Insanity,  Sheltman, 
the  other  party  to  the  contract,  by  the  terms 
of  the  statute  was  Incompetent  to  testify  In 
tils  own  behalf  In  relation  thereta  Code,  | 
3346a. 

[4]  Without  undertaking  to  rehearse  the 
evidence.  It  Is  sufficient  to  say  that  with  the 
plaintlCTs  testimony  excluded  It  falls  to  estab- 
ll«(h  the  demand.  There  were  mutual  ac- 
counts between  the  parties,  and  the  final  bal- 
ance asserted  by  the  plaintifC  is  $361.26. 
Among  the  items  in  his  original  account  Is 
one  for  $387.50  for  board  furnished  to  Mar- 
garet Taylor  by  Daniel  Mitchell  at  tbe  In- 
stance of  the  plalntur,  yet  it  plainly  appears 
that  this  board  bill  was  discharged  by  the 
purchase  price  of  a  lot  sold  by  the  plaintiff  to 
Mitchell  for  $60.  Sheltman  entered  into  the 
arrangement  with  Mitchell  for  boarding  Mar- 
garet Taylor  wholly  upon  his  own  initiative. 


No  obligation,  either  legal  or  moral,  rested 
upon  him  to  supply  her  with  food;  but,  in 
that  regard,  he  was  a  volunteer  pure  and  sim- 
ple, and  the  law  will  not  suffer  him  to  reap 
speculative  profit  from  the  transaction.  All 
that  he  Is  entitled  to  receive  is  the  actual 
amount  of  his  ezi)endlture,  with  interest 
This  overcharge  alone  amounts  to  $327.50, 
and  reduces  plaintiff's  demand  to  $33.76, 
which  is  more  than  overbalanced  by  other 
unsustalned  items  in  tbe  account 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  should  be  so  amended  as  to  di- 
rect an  absolute  dismissal  of  plaintiff's  bill, 
and  as  thus  amended  it  will  be  aSirmed. 

Amended  and  afilrmed. 


{U6  Va.  1023) 
BOSE  V.  COMMONWBALiTH. 
(Supreme  Court  of  Appeals  of  Virginia.    Sept 
7,  1914.) 

1.  Indictment  and  Inhokmation  (|  147*)— 
Counts— DEMtTEBZB. 

A  general  demurrer  to  an  indictment  con- 
taining more  than  one  count  must  be  overruled 
if  there  is  one  good  count  in  the  indictment 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  If  490-494;  Dec. 
Dig.  S  147.»] 

2.  Ckiminal  Law  (S  878*)— Vbbdiotv-Oountb. 

A  verdict  finding  accused  guilty  as  charged 
in  the  second  count  of  the  indictment,  but  say- 
ing nothing  conoerning  the  first  count,  is  in  ef- 
fect an  acquittal  «f  uie  offense  charged  in  the 
first  count 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2098-2101;  Dec.  Dig.  f 
878.*] 

3.  Elections  (8  328*)- Use  of  Funds— Stat- 
xjTES— Indictment. 

C!ode  1904,  {  145a  snbd.  1,  provides  that  no 
candidate  for  certain  public  offices  shall  expend, 
promise,  or  loan  any  money  or  valuable  thing 
to  influence  voters  In  his  behalf,  or  permit  the 
same  to  be  so  used  with  his  knowledge  and 
consent  by  his  friends  or  adherents  in  any  elec- 
tion, primary,  or  nominating  convention,  and 
subdivision  2  provides  that  any  person  who  shall 
violate  the  provisions  of  the  subdivision  shall  be 
subject  to  fine  and  imprisonment  Held,  that 
the  gist  of  the  offense  was  the  use  of  money, 
etc.,  to  Influence  voters  in  behalf  of  a  candi- 
date, and  hence  an  indictment  merely  alleging 
that  accused,  who  was  a  candidate  for  the  office 
of  sheriff,  did  expend,  promise,  pay,  or  loan, 
or  become  pecuniarily  liable  for  money  or  other 
valuable  thing  to  various  persons  whose  names 
were  to  the  grand  jury  unknown,  and  failing 
to  allege  that  the  acts  accused  was  charged  with 
doing  were  done  to  influence  a  voter  or  voters  in 
behalf  of  defendant  as  a  candidate,  was  fatally 
defective. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  88  355,  357-363;   Dec.  Dig.  8  328.*J 

4-  Indictment  and   Infobkatioh    (i   93*)— 

REQXnSITES. 

A  conviction  of  an  alleged  offense  cannot 
he  sustained  where  all  the  facts  stated  in  the 
indictment  might  be  true  and  still  accused  not 
be  guilty  of  the  offense  intended  to  be  charged 
against  him. 

[Ed.  Note. — £'or  other  cases,  see  Indictment 
and  Information,  Cent  Dig,  |  266;  Dec.  Dig. 
{  93.»] 
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6.  OBnasAX.  Law  (|  1063*)— Apfeai/-Indict- 

ItENT. 

Where  no  offenM  is  charged  in  an  indict- 
ment, the  appellate  court  will  reverse  a  convic- 
tion though  no  motion  in  arrest  of  judgment  has 
been  made  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |{  2673,  2676-2681;   Dec.  Dig. 

Error  to  Circuit  Court,  Wise  County. 
Hiram  Rose  was  convicted  of  violating  tlie 
dectlon  law,  and  brings  error.    Beversed. 

Cbaae  &  Daugherty,  of  Grundy,  for  plain- 
tlfC  in  error.  Jno.  Garland  Pollard,  Atty. 
Gen.,  and  0.  B.  Gamett,  Aast  Atty.  Gen.,  for 
the  Commonwealtb. 

BUCHANAN,  J.  The  first  error  assigned 
In  thl|i  case  is  to  the  action  of  the  court  in 
overrnllng  the  demurrer  of  the  accused  to 
the  indictment  upon  which  he  was  tried. 

There  are  two  counts  in  the  Indictment,  one 
for  the  violation  of  section  8853  of  the  Code, 
and  in  the  other  the  offense  Intended  to  I)e 
charged  was  one  of  those  created  by  section 
145a  of  Pollard's  Code.  It  is  not  claimed  by 
the  accused  that  the  first  count  is  not  suffi- 
cient ;  his  objection  applies  solely  to  the  sec- 
ond count. 

[1]  The  demurrer  being  general  or  to  the 
entire  indictment,  and  not  to  each  count, 
the  court  did  not  err  in  overruling  the  de- 
marrer,  even  if  the  second  count  be  twd; 
for  it  is  well  established  that  such  a  demur- 
rer must  be  overruled  if  there  be  one  good 
count  in  the  indictment  Hendrlck's  Case,  75 
Va.  934." 

[2]  Upon  the  trial  the  Jury  found  the  ac- 
cused guUty  as  charged  in  the  second  count, 
and  said  nothing  as  to  the  first  The  effect 
of  tills  finding  was  to  acquit  him  of  the  of- 
fense charged  in  the  first  count  Stuart's 
Case,  28  Grat  (69  Va.)  953,  and  cases  cited. 

The  first  and  second  subdivisions  of  section 
145a  of  Pollard's  Code  provide: 

"(1)  No  candidate  for  Congress,  or  for  either 
House  of  the  General  Assembly  of  Virginia,  or 
any  state,  county,  district,  or  municipal  office, 
shall  expend,  pay,  promise,  loan,  or  become 
pecuniarily  liable  in  any  way  for  any  money  or 
other  valuable  thing  to  influence  voters  in  his 
Itehalf,  or  permit  the  same  to  be  so  used,  with 
his  Icnowledge  and  consent,  by  his  friends  or 
adherents  in  any  election,  primary  or  nominat- 
ing convention:  Provided,  iiowever,  that  no  ex- 
penditure made  by  any  candidate  or  his  adher- 
ents and  friends  for  the  purpose  of  printing  or 
advertising  in  jsome  newspapers,  or  in  securing 
suitable  halls  for  public  speaking  at  a  reason- 
able price,  shall  be  deemed  illegal. 

"(2)  That  no  person  shall  expend,  pay,  prom- 
ise, loan,  or  become  pecuniarily  liable  in  any 
way  for,  any  money  or  other  valuable  thing  in 
behalf  of  any  candidate  for  office  at  any  elec- 
tion, primary  or  nominating  convention  held  in 
this  commonwealth.  Any  person  or  candidate 
violating  any  of  the  provisions  of  this  or  the 
preceding  section  of  this  act  shall  be  subject  to 
a  fine  of  not  less  than  one  hundred  nor  more 
than  one  thousand  dollars,  or  confined  in  jail 
not  less  than  one  nor  more  than  twelve  months." 

[3]  The  object  of  the  provisions  quoted 
was  to  prevent  a  candidate  for  any  of  the 


offices  mentioned,'  and  other  i)ersonB,  from 
using  money,  credit  or  other  thing  of  value 
to  infinence  voters  In  behalf  of  such  candi- 
date. A  necessary  element  or  ingredient  of 
the  offenses  created  by  those  provisions  is 
that  the  money,  credit  or  other  thing  of 
value  used  must  be  used  to  influence  a  voter 
or  voters  In  behalf  of  such  candidate.  This 
being  BO,  an  indictment  for  either  of  the  of- 
fenses created  by  the  provisions  quoted 
eAiould  so  aver;  for  an  indictment  upon  a 
statute  should  state  aU  the  circumstances 
which  constitute  the  definition  of  the  offense 
in  the  act  so  as  to  bring  the  accused  pre- 
cisely within  It  Hampton's  Case,  3  Grat 
(44  Va.)  690;  Bailey's  Case,  78  Va.  19,  21, 
and  cases  cited. 

The  second  coant,  that  upon  which  !he 
Jury  based  their  verdict  states  tliat  the  ac- 
cused "did  on  behalf  of  one  G.  F.  Kiser, 
who  was  then  and  there  a  candldat«  fbr  the 
office  of  sheriff  of  TMckenson  county,  Va.,  at 
an  election  to  be  held  in  the  said  county  on 
the  7th  day  of  November,  in  the  year  1911, 
expend,  promise,  pay,  loan  and  become  pecun- 
iarily liable  for  moneys  and  other  valuable 
things  to  various  persons  whose  names  are 
to  the  grand  Jurors  unlcnown."  It  not  only 
does  not  contain  any  averment  that  the  things 
the  accused  was  charged  with  doing  were 
d<Mie  for  tjie  purpose  of  influencing  a  voter 
or  voters  in  behalf  of  Kiser  as  a  candidate, 
but  it  Is  not  even  averred  that  the  things 
which  it  is  stated  the  accused  did  were  done 
for  him  as  a  candidate  for  office.  It  merely 
states  that  they  were  done  in  his  behalf  at 
a  time  and  in  the  county  in  which  be  was  a 
candidate  for  the  office  of  sheriff.  It  may, 
perhaps,  be  inferred  from  the  averments  of 
the  count  that  the  acts  which  it  is  averred 
the  accused  did  were  done  in  Kiser's  behalf 
as  a  candidate  for  office,  but  even  if  this 
were  so  it  would  not  be  sufficient;  for  an 
inference  from  facts  alleged  can  never  supply 
a  total  want  of  averment  of  an  essential  part 
or  element  of  the  offense.  Pea's  Case,  2 
Grat  (43  Va.)  629,  634;  Boyle's  Case,  14 
Grat  (55  Va.)  674,  675. 

[4]  The  tacts  stated  In  the  second  count 
may  all  he  true  and  still  the  accused  not  be 
guilty  of  the  offense  intended  to  be  charged 
against  hint  When  this  is  the  case,  it  is 
well  settled  that  the  accused  cannot  be  law- 
fully convicted  of  such  offense.  Yoong's 
Case,  16  Grat  (56  Va.)  664,  666;  Old's  Case. 
18  Grat  (59  Va.)  915,  931 ;  Boyenton's  Case, 
114  Va.  841,  849,  76  &  E.  946,  and  cases 
cited. 

[6]  It  is  further  settled  that  where  no  of- 
fense is  charged  the  appellate  court  will  re- 
verse the  Judgment  against  the  accused, 
though  no  motion  in  arrest  of  Judgment  was 
made  in  the  trial  court  Old's  Case,  18  Grat 
(59  Va.)  916 ;  Matthews'  Case,  18  Grat  889, 
999. 

No  offense  being  charged  in  the  second 
count,  this  court  cannot  look  to  the  evidence 
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to  see  wbetber  tbe  offense  intended  to  be 
charged  bas  been  proved,  but  mnst  render 
Judgment  In  favor  of  the  accused.  Old's 
Case,  18  Grat  (69  Va.)  916,  931;  1  Bishop's 
Or.  Pro.  (2d  Bd.)  1 1010. 
.  The  Jtidgment  must  be  reversed,  and  this 
court  will  render  Judgment  In  favor  of  the 
accused  non  obstante  veredicto. 

Reversed.  

(116  Va.  718) 

McGHBE  &  CO.  V.  COX  et  bL 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  7,  1914.) 

1.  Submission  or  Contbovkbst  (|  17*)  — 
AoBEED  Cask— EiTEGT— iNnBKRCES  or  FAOt' 
AND  Law. 

Where  a  case  is  beard  on  an  agreed  state- 
ment of  facts,  the  court  may  only  draw  infer- 
ences of  law  and  of  legal  construction  and  not 
inferences  of  fact. 

[Ed.  Note. — For  other  cases,  see  Submission 
of  Controversy,  Cent  Dig.  f  19 ;  I>ecJ>ig.  { 17.*] 

2.  Landlobd  and  Tenant  (|  76*)— Lbabb— 
Covenant  against  Absionmsnt— Waivib. 

Where  a  lease  was  assigned  without  the 
consent  of  tbe  lessor,  in  violation  of  a  cove- 
nant therein,  bat  tbe  lessor,  with  knowledge 
of  the  assignment,  thereafter  received  rents  due 
from  the  leasee  for  several  months,  and  until 
It  elected  to  terminate  the  lease  by  giving  no- 
tice according  to  its  terms,  and  made  no  objec- 
tion to  tbe  subletting  or  assignment,  the  cov- 
enant was  waived. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  (Sent  Dig.  {{  225-230;  Dec.  Dig.  f 
76.*] 

8.  Landlobd  AMD  Tinant  (I  208*)— LxAaB— 
Covenant  aoainbt  AssiaNUKNT— Bbkach— 
Action  fob  Rent— DKrxNSES. 

Since  a  covenant  against  assignment  of  a 
lease  without  the  lessor's  consent  is  tor  the 
sole  benefit  of  the  lessor  and  bis  assies,  a 
breach  of  the  restriction  by  the  lessee  is  not 
available  to  an  assignee  of  the  lease  in  defense 
to  an  action  for  rent. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {{  787,  821-831;  Dec  Dig. 
{  208.*] 

4  Landlobd  aitd  Tkkaiit  (|  128*)— Lbabb— 

Assignment— PpsssasiON. 

Where,  at  the  time  plaintiffs  leased  certain 
premises  to  defendants,  plaintiffs  were  in  actual 
possession  of  tbe  whole,  being  owners  in  fee  of 
a  f)ortion  and  holding  over  as  lessees  of  the 
residue,  they  were  not  bound  to  put  defendants 
into  actual  possession,  but  it  was  sufficient  that 
they  had  the  premises  open  to  entry  without 
any  obstacle  in  the  form  of  a  superior  right 
to  prevent  defendants  from  obtaining  actual  poe- 
•esslon. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  448,  449;    Dec.  Dig.  { 

6k  LANDtOBD  AND  TENANT  (I  100^*)— LEASE 
— ASSIONMBNI^— OONTBACT— BBEACB. 

Plaintiffs,  b^g  lessees  of  a  quarry  on  a 
railroad  right  of  way,  assigned  the  same  to  de- 
fendants, and  sbortiy  thereafter  the  railroad 
company  refused  to  permit  further  operations, 
unless  defendants  paid  the  wages  of  a  watch- 
man while  Work  was  being  done  in  the  quarry. 
This  defendants  refused  to  do,  and  thereupon 
ceased  operating  the  quarry,  and  alleged  such 
fact  as  a  breach  of  plaintiff's  contract  in  de- 
fense of  an  action  for  rent.  HM,  that  defend- 
ant's rights  as  to  the  operation  of  the  quarry, 
with. or  without  a  watchman,  depended  on  the 


construction  of  the  written  contract  bet-^een 
plaintiffs  and  the  railroad  company,  and  not 
on  the  contention  of  either  party  with  reference 
thereto,  and  hence  the  railroad  company's  dsim 
constituted  no  defense  to  defendant's  liability 
for  rent. 

[Bd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  $  199%.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Roanoke. 

-Action  by  one  Cox  and  others  against 
McGhee  &  Co.  Judgment  for  plaintUTs,  and 
defendant  brings  error.    Affirmed. 

Hart,&  Hart,  of  Roanoke,  for  plaintiff  In 
error.  Jackson  &  Henson,  of  Roanoke,  and 
J.  H.  Stuart,  of  Tazewell,  for  defendants 
in  error. 

BUCHANAN,  3.  This  case,  which  is  an 
action  of  assumpsit  to  recover  rent,  was 
heard  upon  a  written  statement  of  tbe  tacts 
in  tbe  case  as  "a  case  agreed."  It  appears 
that  the  plaintiffs  were  tbe  owners  of  a 
stone  quarry  adjoining  the  right  of  way  of 
the  Virginian  Railway  Company.  They  also 
bad  a  lease  or  agreement  with  that  company 
for  working  stone  on  its  right  of  way.  In 
April,  1911,  tbe  plaintiffs  entered  into  a 
contract  with  tbe  defendants  for  the  leasing 
of  the  quarry  owned  by  It  at  a  minimum 
rent  or  royalty  of  $000  per  annum,  payable 
in  equal  monthly  installments.  The  lease 
or  contract  further  provided  that  the  de- 
fendants were  "to  have  the  right  to  operate 
on  the  line  of  the  Virginian  RaUway  Com- 
pany,  according  to  the  terms  of  tbe  lease" 
of  tbe  plaintiffs  with  that  company.  Within 
a  month  after  tbe  lease  between  the  plaln- 
UfTs  and  defendant  had  been  made,  and  aft- 
er the  latter  had  made  preparations  to  begin 
operations,  they  were  notified  by  the  rail- 
way company  not  to  operate  on  its  right  of 
way.  After  some  correspondence  between 
tbe  parties  and  the  railway  company,  tbe 
latter  agreed  that  tbe  rock  upon  its  rij^t 
of  way  might  be  quarried  upon  certain  condi- 
tions, not  contained  in  its  lease  to  the  plain- 
tiffs. One  of  these  conditions,  and  the  only 
one  that  is  material  to  tbe  consideration  of 
this  case,  was  that  the  defendants  should  pay 
the  expense  of  keeping  a  watchman  to  be 
furnished  by  tbe  railway  company.  This  tbe 
defendants  were  unwilling  to  do.  Tbey  in- 
sisted that,  if  such  expense  had  to  be  Incur- 
red, it  should  be  borne  by  the  plaintiffs. 
This  the  latter  declined  to  pay,  claiming 
that  tbey  had  only  transferred  or  assigned 
to  the  defendants  BUch  rights  as  they  (tbe 
plaintiffs)  bad  under  their  contract  or  lease 
with  the  railway  company.  Tbe  defendants 
did  not  operate  the  quarry  after  the  rail- 
way company  notified  them  not  to  operate 
on  its  right  of  way. 

After  tbe  rental  year  expired,  the  plain- 
tiffs demanded  the  minimum  rent  or  royalty 
provided  for  In  the  lease,  and  afterwards  In- 
s^tuted  this  action  to  recover  the  same,  no 
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part  of  which  had  been  paid.  The  defend- 
ants filed  a  plea  of  'nonassampsit  and  two 
special  pleas  and  their  grounds  of  defense. 
Upon  a  hearing  of  the  case  npon  the  agreed 
statement  of  facts,  the  court  rendered  Judg- 
ment for  the  rent  demanded.  To  that  Judg- 
ment this  writ  of  error  was  awarded. 

The  contention  of  the  defendants  In  their 
petition  for  this  writ  of  error  Is : 
•  "That,  without  fault  or  neglect  on  their  part, 
they  did  not  derive  benefit  from  the  contract 
of  lease,  on  which  plaintiffs  instituted  their  suit 
and  recovered  their  judgment ;  that  they  _  did 
not  obtain  possession  of  the  leased  premises, 
and  that  it  was  not  possible  tor  them  to  have 
obtained  such  possession;  that,  in  making  the 
lease  to  defendants,  plaintiffs  violated  the  terms 
of  the  lease  under  which  they  themselves  held, 
and  were  therefore  unable  to  deliver  possession 
to  defendants;  and,  lastly,  that,  by  acquiescing 
in  the  conditions  imposed  by  the  railway  com- 
pany, plaintiffs  themselves  raised  a  barrier 
which  effectively  prevented  defendants  acquir- 
ing possession,  and  which  in  effect  amounted  to 
a  withholding  of  possession  by  the  plaintiffs." 

[1]  The  case,  as  before  stated,  was  heard 
upon  an  agreed  statement  of  facts  as  "a 
case  agreed."  A  case  agreed,  being  a  sub- 
sUtate  for  a  special  verdict.  Is  subject  to 
like  rules.  Sawyer  v.  Corse,  17  Grat  (68 
Va.)  230,  248,  249,  94  Am.  Dec.  445.  In  con- 
sidering a  spedal  verdict,  no  Inference  what- 
soever as  to  a  matter  of  fact,  but  only  Infer- 
ences of  law  and  of  legal  construction,  are 
allowable.  4  Minor's  Inst  (Ist  Ed.)  752,  7S3, 
and  cases  dted;  Sawyer  v.  Commonwealth, 
snpra. 

[2]  Tested  by  the  rules  applicable  to  the 
case,  the  court  is  of  opinion  that  neither  of 
the  defenses  or  contentions  relied  on  by  the 
defendants  can  be  sustained.  Hie  agreed 
statement  of  facts  shows  that,  when  the 
lease  between  the  plaintlfTs  and  defendants 
was  entered  Into,  the  plaintiffs  had  good  title 
to  that  portion  of  the  land  which  they  de- 
scribed in  the  lease  as  owned  by  them,  and 
that  they  only  undertook  to  assign  such 
Interest  in  the  land  of  the  railway  company 
as  they  had  acquired  by  their  lease  from  It 
In  the  lease  of  the  railway  company  to  the 
plaintiffs,  there  was  a  provision  that  the 
plalntlffa  should  not  assign  or  sublet  the 
leased  premises  without  the  written  permis- 
sion of  the  railway  company.  The  plaintiffs 
did  not  have  such  written  iwrmission,  but 
after  the  lease  between  the  plaintiffs  and 
defendants  was  entered  into,  and  with  fall 
knowledge  of  the  facts,  the  railway  company 
continued  to.  receive  the  rents  due  to  it 
from  the  plaintiffs  'under  the  lease  for  sever- 
al months,  and  until  it  exercised  its  right 
to  terminate  the  lease  by  giving  the  30  days' 
notice  required  by  its  terms,  and  made  no 
objection  to  the  subletting  or  assigning  of 
the  lease  by  the  plaintiffs  to  the  defendants. 
This,  under  the  authorities,  was  a  waiver  by 
the  railway  company  of  the  covenant  against 
assigning  or  subletting.  McKildoe's  Ez'rs  v. 
Darracott,  13  Grat  (54  Va.)  278. 

[3]  It  is  said  in  24  Cya  968,  and  seems  to 
be  folly  sustained  by  the  cases,  that: 


"Restrictions  against  assignment  or  subleases, 
whether  imposed  by  statute  or  by  the  terms  of 
the  lease,  are  intended  for  the  benefit  of  the 
lessor  and  his  assigns,  and,  if  neither  of  these 
object  to  a  breach  of  the  restriction,  no  one 
else  may  do  so.  One  to  whom  the  term  has 
been  assigned  in  breach  of  the  restriction  can- 
not set  up  the  breach  in  defense  of  an  action' 
brought  against  him  by  the  lessor  on  the  lease, 
or  in  defense  of  an  action  brought  against  him 
by  the  lessee  on  an  obligation  incident  to  the  as- 
signment.   •    •    • " 

See  Montecan  v.  Enures,  3  La.  Ann.  43; 
Oordevlolle  v.  Redon,  4  La.  Ann.  40;  Shum- 
way  V.  ColUns,  6  Gray  (Mass.)  227;  Chicago 
Cell  Co.  V.  Davis  Sewing  Machine  Co.  (III.) 
25  N.  E.  669. 

This  being  so,  even  if  the  breach  of  the  re- 
striction against  assignment  or  subletting 
had  not  been  waived,  it  furnished  no  defense 
to  the  defendants  against  the  payment  of  the 
rent 

[4]  If  the  facts  agreed  did  not  show,  as  we 
think  they  do,  that  the  defendants  took  ac- 
tual possession  of  the  leased  premises,  they 
do  show  that  they  were  entitled  to  the  posses- 
sion immediately  upon  the  execution  of  the 
lease ;  that  the  plaintiffs  were  in  the  posses- 
sion of  the  whole  of  the  leased  premises,  be- 
ing the  owners  In  fee  of  a  portion  and  hold- 
ing over  as  the  lessees  of  the  residue,  for 
possession  will  always  be  considered  as  fol- 
lowing the  ownership,  unless  there  is  an  ad- 
verse possession.  Taylor  on  Landlord  &  Trai- 
ant,  S  86. 

The  general  rule  is  that  a  lease  becomes 
complete  and  takes  effect  upon  its  execution, 
unless  otherwise  specifically  provided,  and 
entry  by  the  lessee  is  not  necessary  to  give  it 
effect.  The  plaintiffs  were  not  bound  to  put 
the  defendants  into  actual  possession  of  the 
leased  premises.  They  were  only  bound  to 
put  them  into  legal  or  constructive  posses- 
sion ;  that  is,  to  have  the  premises  open  to  en- 
try without  any  obstacle  in  the  form  of  a  su- 
perior right  to  prevent  the  defendants  from 
obtaining  actual  possession.  24  Cyc.  1049, 
1050;  Taylor  on  Landlord  &  Tenant,  H  86 
and  15;  Gardner  v.  Keteltas,  3  HiU  (N.  T.) 
330,  38  Am.  Dec.  637,  638. 

While  the  agreed  statement  of  facts  shows 
that  the  defendants  had  not  seen  the  contract 
or  lease  between  the  railroad  company  and 
the"  plaintiffs  until  after  the  controversy  in 
this  case  began,  it  does  not  show  that  the 
defendants  asked  to  see  the  contract  or  in- 
quired about  its  contents,  or  that  the  plain- 
tiffs misrepresented  its  provisions  in  any  re- 
spect before  the  agreement  or  lease  between 
the  plaintiffs  and  defendants  was  entered  in- 
to. There  is  therefore  no  ground  for  the  de-' 
fendants'  contention  that  they  were  induc- 
ed to  enter  Into  the  agreement  or  lease  by 
the  fraudulent  representations  of  the  plain- 
tiffs. 

[S]  The  agreed  facts  do  not  show  that,  aft- 
er that  agreement  was  made,  the  plaintiffs, 
as  Is  insisted,  violated  its  terms  or  did  any 
act  which  relieved  the  defendants  from  the 
payment  of  the  rent   The  fact  tliat  the  plain- 


Digitized  by  VjOOQIC 


Va.) 


NEWBERRY  ▼.  WATTS 


703 


tiffs  mlsconstraed  the  meaning  of  their  agree- 
ment with  the  railway  company,  and  errane- 
ously  considered  that  It  had  the  right  to  re- 
Onlre  those  operating  under  the  lease  to  pay 
the  cost  of  keeping  a  watchman,  and  so  In- 
formed the  defendants,  would  not,  unless 
fraudulently  done,  and  of  that  th»e  Is  no 
suggestion,  affect  the  question  of  rent  That 
agreement  was  In  writing,  and  by  it  the 
rights  of  the  parties  were  to  be  determined. 
The  defendants  were  not  bound  by  the  con- 
struction which  either  the  railway  company 
or  the  plaintUCs  may  have  placed  upon  it  aft- 
er Its  assignment,  but  by  its  terms.  If  the 
construction  placed  upon  that  agreement  by 
the  plaintiffs  was  different  from  what  the  de- 
fendants supposM  it  vras  when  they  entered 
into  their  agreement  with  the  plaintiffs,  all 
that  they  had  to  do  was  to  look  to  its  provi- 
sinns  to  ascertain  what  their  rights  and  ob- 
ligations under  it  were.  If  it  required  the 
lessee  operating  under  it  to  pay  the  costs  of 
keeping  such  watchman,  they  were  bound  to 
pay  them  in  order  to  get  the  b^ieflt  of  its 
possession;  If  it  did  not  require  such  pay- 
ment, they  had  the  right  to  operate  upon  the 
ri^t  of  way  without  paying  them,  but  they 
did  not  have  the  right  to  accept  the  construc- 
tion placed  by  the  plaintiffs  upon  their  lease 
with  the  railway  company  as  correct  and  re- 
fuse to  perform  the  condition  Imposed  by  it 
as  thus  construed,  and  thereby  escape  the 
payment  of  the  rent  vrtilch  ttiey  had  con- 
tracted to  pay. 

Upon  the  whole  case,  the  court  to  of  opin- 
ion that  there  Is  no  error  in  the  Judgment 
complained  of,  and  that  It  must  be  affirmed. 

Affirmed. 

(US  Va.  720) 

NEWBERRI  T.  WATTS. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
7,  1914.) 

1.  Tbiai.  (i  154*)— DeItobbm  to  Hvidsro*— 

GXNEBAI.  DEinrBBEB. 

That  a  demurrer  to  the  evidence  was  gen- 
eral and  did  not  specifically  state  the  gronnd 
on  which  it  was  based,  as  required  by  Acts 
1912,  p.  76,  c  42,  was  not  a  fatal  defect,  where 
there  was  but  one  controverted  question  In  the 
case,  which  was  plainly  defined  to  both  parties. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  351,  853;    Dec.  Dig.  {  164.«] 

2.  ABSiomnNTS    (J   134*)— Payment  to  Ae- 

8ION0B— NOTIOB— BUBDBN    OT   Pb007. 

On  an  issue  as  to  the  validity  of  alleged 
payments  made  by  the  obligor  of  a  bond  to  the 
obligee  after  the  bond  had  been  assigned,  the 
burden  is  on  the  plaintiff  to  prove  that  the 
obligor  had  notice  of  the  assignment  when  the 
payments  were  made. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  Si  229-231;   Dec  Dig.  i  1B4.»] 

3.  Tkial  (I  156*)- Demubkkb  to  Bvidenob— 
Obedibiutt  of  Witnesses— WrTHDBAWAi, 
OF  Demubbant's  Evidence. 

On  plaintiffs  demurrer  to '  defendant's  evi- 
dence, the  court  is  bound  to  consider  all  the  evi- 
dence in  conflict  with  that  of  the  defendant  as 
withdrawn,  the  credibility  of  the  defendant's 
witnesses  admitted,  and  ail  the  facts  admitted 


which  defendant's  evidence,  thus  considered, 
tended  to  prove  or  whidi  might  be  reasonably 
inferred  from  the  whole  evidence,  direct  and  dr- 
cumatantiaL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  354-356;   Dec  Dig.  f  156.*] 

4.  Tbial  (J  105»)— Reception  of  Evidbnob— 
Evidence  Aduitted  without  Objection. 

Where  an  inadmissible  document,  objec- 
tionable as  hearsay,  was  admitted  in  evidence 
without  objection,  it  should  be  considered  as  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  260-266;   Dec.  Dig.  g  105.*] 

5.  Assignments   (§  137*)— Notice— Evidencb 
— Question  fob  Jubt. 

In  an  action  on  a  bond  by  an  assignee,  evi- 
dence held  to  require  submission  to  the  jury  of 
the  question  whether  the  obligor  had  notice  of 
the  assignment  prior  to  making  certain  disputed 
payments  to  the  obligee. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent   Dig.  i  234;    Dec  Dig.  {  137.*] 

Error  to  Circuit  Court,  Tazewell  County. 

Action  by  Mrs.  P.  G.  S.  Watts,  as  assignee 
of  John  6.  Watts,  against  Hanuan  New- 
berry. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  rendered. 

S.  M.  B.  CouUlng,  of  TazeweU,  S.  W.  Wil- 
liams, of  Wythevllle,  8.  W.  WiUiams,  Jr.,  of 
Bland,  and  B.  B.  Davis,  of  Petersburg,  for 
plaintiff  In  error.  Chapman  &  Gillespie,  of 
Tazewell,  and  Jackson  &  Henson,  of  Roanoke, 
for  defendant  in  error. 

BUCHANAN,  3.  This  Is  an  action  of  debt, 
brought  by  Mrs.  F.  G.  S.  Watts,  as  assignee 
of  her  late  husband,  John  G.  Watts,  against 
Harman  Newberry  on  a  bond  for  $3,500,  ex- 
ecuted on  January  1,  1896,  by  the  latter  to 
John  G.  Watts,  and  payable  one  year  after 
date. 

The  defendant  filed  pleas  of  payment  and 
set-off.  The  plaintiff  demurred  to  the  evi- 
dence, which  was  sustained  by  the  court  and 
Judgment  rendered  in  favor  of  the  plaintiff. 
To  that  Judgment  this  writ  of  error  was 
awarded. 

[1]  The  first  error  assigned  is  that  the  de- 
murrer to  the  evidence  was  general  and  did 
not  specifically  state,  the  ground  upon  which 
it  was  based,  as  required  by  the  act  of  the 
General  Assembly  approved  February  19, 
1912  (Acts  1912,  p.  75,  c.  42). 

It  Is  true  that  the  demurrer  was  general, 
but  it  clearly  appears  from  the  record,  and 
is  admitted  by  both  parties  in  their  written 
arguments,  that  there  was  only  one  con- 
troverted question  in  the  case,  and  that  was 
whether  or  not  the  defendant  had  notice  of 
the  assignment  of  the  bond  sued  on  prior  to 
the  time  he  made  the  payments  and  acquired 
the  set-offs  relied  on  in  his  pleas. 

While  It  is  the  better  practice  in  all,  and 
Indispensably  necessary  in  some,  cases  to 
state  the  grounds  of  the  demurrer,  as  held 
in  McMenamln  v.  Southern  By.  Co.,  115  Va. 
822,  80  S.  E.  596,  it  would  be  sticking  in  the 
letter  and  violating  the  spirit  of  the  statute 
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where  there  Is  only  one  controverted  question 
in  the  case,  and  no  other  could  arise  on  the 
demurrer  to  evidence  to  hold  that  such  fail- 
are  would  be  ground  for  reversal  Bonos  t. 
Ferries  Co.,  113  Va.  497,  76  a  B.  126. 

Errors  are  assigned  to  the  action  of  the 
court  in  rejecting  pleas  and  In  excluding  evi- 
dence offered  by  the  defendant,  but  it  will 
be  unnecessary  to  consider  these  assignments 
of  error  if  the  evidence  in  the  case  does  not 
show,  as  insisted  by  the  defendant,  that  the 
«bUgor  in  the  bond  had  notice  of  the  assign- 
ment when  he  made  the  payments  and  ac- 
quired or  became  entitled  to  the  set-offs  set 
out  in  his  pleas. 

[2]  It  is  conceded  by  the  plaintiff  that  the 
burden,  under  the  pleadings  In  the  cause,  was 
upon  her  to  prove  such  notice.  She  intro- 
duced in  evidence  the  bond  and  the  Indorse- 
ments thereon,  which  are  as  follows: 

"Twelve  months  after  date  I  promise  to  pay  to 
John  G.  Watts  thirty  five  baudred  dollars  in 
setUement  up  to  date,  homestead  exemption 
waived  as  to  this  debt.  Witness  my  hand  and 
seal  this  1st  day  of  Jannary  1896.  This  note 
bears  6  per  cent,  interest  from  date. 

"H.  Newberry.    [Seal.] 

"Note  from  H.  Newberry  for  S8,600  in  set- 
tlement up  to  1st  Jany.  1896.  For  value  re- 
ceived I  assign  this  note  to  F.  G.  Watts.  Jany. 
2nd,  1896.  J.  G.  Watta. 

"Credit  by  cash  $500.00  being  amount  of 
check  H.  Newberry  on  Bank  of  Wytheville,  dat- 
ed Dec.  6th,  1902,  this  Dec.  6tb,  1902. 

"Credit  by  cash  $1,000.00  being  amount  of 
check  H.  Newberry  on  Bank  of  Bland  County, 
payable  to  Mrs.  F.  G.  S.  Watts  and  dated 
Dec.  8th  1903,  this  Dec.  U-03. 

"Credit  by  cash  $2,000.00  certified  check  H. 
Newberry  on  Bank  of  Bland  County,  this  Dec. 
21st,  1904." 

She  then  Introduced  her  son,  3.  H.  A. 
Smith,  as  a  witness,  who  testified  that  he 
was  present  when  the  settlement  between  thfe 
obligor  and  obligee  in  the  bond  was  made, 
when  the  latter  was  executed,  and  the  as- 
signment indorsed  thereon  was  made.  He 
further  testified  that  the  defendant,  New- 
berry, was  also  present  at  the  time  the  as- 
signment was  made,  as  well  as  on  the  day 
before  when  the  settlement  was  mad6  and  the 
bond  executed,  and  was  Informed  by  his 
mother  that  the  bond  had  been  assigned  to 
tier;  that  be  made  no  objection  to  the  as- 
signment and  promised  to  pay  her.  He  fur-' 
ther  testified  to  the  circumstances  which  led 
up  to  the  settlement  and  to  the  execution  and 
assignment  of  the  bond,  and  the  consideration 
for  the  assignment  The  consideration  for 
the  assignment,  as  stated  by  him,  was  for 
farm  stock  purchased  from  his  mother  by 
her  husband  about  the  time  they  were  mar- 
ried, for  crops  growing  upon  and  rents  for 
her  lands  in  Russell  county,  for  which  her 
husband  was  indebted  to  her  at  that  time. 
He  further  testified  that  the  bond  sued  on 
had  been  placed  in  bank  by  his  mother  as 
collateral  security.  Whether  this  was  done 
before  or  after  her  husband's  death,  or  by 
her  individually  or  as  the  administratrix  of 
his  estate,  do^  not  clearly  appear.  He  tes- 
tified, further,  that  the  credits  indorsed  on 


the  bond  Sued  on  were  placed  there  by  the 
cashier  of  tfa«  bank  in  which  it  was  held  as 

collateraL 

The  defendant,  Newberry,  to  sustain  his 
contention  that  he  did  not  have  notice  of  th« 
assignment  when  he  made  the  payments  and 
acqolred  the  right  to  the  set-offs  claimed  by 
him,  introduced  in  evidence,  without  objec- 
tion, a  writing,  of  which  the  following  is  a 
copy: 

"I  hold  a  note  on  H.  Newberry  for  $8,900.00, 
subject  to  a  credit  of  $800  paid  Nov.  1st,  1897. 
also  $50.00  paid  April,  1896,  and  i  agree  that 
he  is  not  to  pay  note  until  1  settle  a  note  he 
has  this  endorsed  to  Sue  G.  Handcock  for 
$3,000  for  me. 

"Oct  17th,  1898.  John  «.  Watts," 

He  then  introduced  a  deed  dated  March  28, 
1895,  between  the  plaintiff  and  her  husband, 
conveying  and  releasing  certain  interests  in 
each  other's  lands,  by  which  it  appears  that 
a  part  of  the  consideration  fumltlhed  by  the 
plaintiff  to  her  husband  for  the  interests 
conveyed  her  was  a  debt  of  $1,500  due  to  her 
from  her  hnsband  for  rents  of  her  land  in 
Russell  county. 

Neither  the  plaintiff  nor  the  defendant  tes- 
tified. There  was  evidence  tending  to  show 
that  at  the  time  of  the  trial  the  mental  om- 
dltlon  of  the  defendant  was  sudi  that  he  was 
Incapable  of  testifying. 

The  following  facts  were  admitted: 

"Mrs.  F.  6.  S.  Watts,  the  plaintiff  in  this 
case,  as  executrix  of  John  G.  Watts,  deceased, 
on  March  8,  1904,  paid  on  the  Sue  G.  Hand- 
cock  debt  of  $3,000,  referred  to  in  this  case,  the 
sum  of  $1,000,  and  on  December  20,  1904,  Mrs. 
Watts,  as  executrix,  paid  on  said  Handcock 
debt  the  further  sum  of  $1,000,  said  payments 
having  been  made  to  J.  S.  and  A.  P.  Gillespie, 
the  assignees  of  Mrs.  Handcock;  and  is  fur- 
ther admitted  that  on  June  11,  1912,  the  de- 
fendant Newberry,  paid  to  J.  S.  and  A.  P. 
Gillespie  on  said  debt  the  sum  of  $605.81,  and 
on  March  19,  1912,  the  defendant  paid  to  J. 
S.  and  A.  P.  Gillespie  the  balance  due  on  said 
Handcock  debt  of  $1,933.94 ;  Mr.  J.  W.  Chap- 
man, as  the  court's  commissioner,  having  made 
on  said  Handcock  debt  a  payment,  as  now  re- 
membered, of  about  $306,  being  the  pro  rata 
then  paid  by  said  commissioner  on  the  said 
debt  against  J.  G.  Watts  estate. 

"As  a  further  fact  in  tliis  case,  it  is  agreed 
that  the  estate  of  J.  G.  Watts  will  not  pay  his 
general  creditors  a  pro  rata  in  excess  of  20  per 
cent" 

[3]  The  evidence  of  the  plaihttfT  tends  to 
prove  that  notice  of  the  assignment  to  her 
had  been  given  to  the  defendant  before  he 
made  the  payments  and  acquired  the  set-offs 
claimed  by  him.  His  evidence,  on  the  other 
hand,  tends  to  show  that  he  did  not  know  of 
the  assignment  at  that  time.  The  only  ques- 
tion in  controversy  between  the  parties  being 
as  to  such  notice,  the  burden  of  proving 
which  was  upon  the  plaintiff,  it  is  difficult  to 
see  upon  what  ground  her  demurrer  to  the 
evidence  could,  have  been  sustained.  Under 
the  well-settled  and  often  repeated  rule  as  to 
what  the  demurrant  concedes  on  a  demurrer 
to  evidence,  the  court  was  bound  to  consider 
all  of  her  evidence  in  conflict  with  that  of 
the  defendant  as  withdrawn,  the  credibility 
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of  tbe  latter's  wttnessea  admitted,  and  an  the 
Cacts  admitted  wblcb  the  defendant's  evi- 
dence, thna  considered,  proved  or  conduced  to 
{>roTe,  or  which  might  be  reasonably  Inferred 
from  hla  whole  evidence  direct  and  circum- 
stantial. Burks'  PL  &  Pr.  |  261,  and  the 
numerous  cases  dted  In  the  notes. 

[4]  It  Is  insisted  by  the  plalntifT  that  the 
writing  of  October  17,  1898,  Introduced  by 
tbe  defendant,  Is  not  evidence,  and  proves 
nothing  as  against  the  plaintiff,  since  It  Is 
mere  hearsay  and  the  declarati<Hi  of  the  as- 
signor of  the  bond  made  after  he  had  assigned 
It.  Conceding  that  the  writing.  If  objected  to, 
should  have  been  excluded.  It  does  not  follow 
that  If  the  case  had  gone  to  the  jury  they 
ought  not  to  have  considered  the  statements 
contained  In  the  writing. 

Tbe  general  rule  is  that  the  failure  to  ob- 
ject or  btherwlse  raise  the  question  of  tbe 
admissibility  of  evidence  on  the  trial  is  a 
waiver  of  all  objections  thereto.  If  sec- 
ondary evidence  is  admitted  without  objec- 
tion, instead  of  primary,  or  a  witness  Incom- 
petoit  because  of  the  death  of  the  other  par- 
ty to  the  contract  or  transaction  Is  permitted 
to  testify  without  objection,  the  Jury  must 
consider  and  give  due  weight  to  such  evl- 
dmce.  The  same  rule  would  seem  to  apply 
to  hearsay  evidence.  See  Damon  v.  Carrol, 
163  Mass.  404,  40  N.  B..186;  ElUott  on  Ev.  H 
880,  881,  and  cases  cited  in  notea 

Rules  of  law  exclude  much  evidence  which 
is  of  a  character  to  satisfy  a  Jury  of  some 
tact  in  Issue,  because  It  belongs  to  a  class  of 
evidence  which  ex];>erlence  has  taught  Is  more 
liable  to  mislead  than  to  aid  In  the  ascertain- 
ment of  truth.  But  if  a  Utlgant  sits  by  and 
twrmlts  evidence  to  go  to  the  Jury  which  the 
court,  If  it  had  been  objected  to,  would  have 
excluded,  the  Jury  have  the  right  and  It  is 
their  duty  to  consider  it  along  vrlth  all  the 
evidence  and  give  it  such  weight  as  they 
think  it  Is  entitled  to.  They  may  or  may  not 
believe  It,  but  so  far  as  they  do  or  do  not 
their  Judgment  Is  not  controlled  by  rules  of 
law.    3  Wigmore  on  Ev.  ${  38,  2034. 

[S]  If  the  court  admit  Improper  evidence 
over  objection,  exception  may  be  taken  to  the 
court's  action,  but  if  tbe  question  depends 
upon  the  weight  of  testimony,  the  Jury  and 
not  the  court  are  exclusively  and  nncontrol- 
ably  the  Judges.  Ross  v.  Gill,  1  Wash.  87, 
and  cases  cited  in  note  to  Mlchle's  edition  of 
that  report. 

If  the  case  bad  not  been  withdrawn  from 
the  Jury  by  the  demurrer  to  the  evidence, 
they  might  from  all  the  facts  and  circum- 
stances of  the  case  have  believed  that  when 
the  writing  of  October  17, 1898,  was  executed 
tbe  obligee  In  the  bond  was  tbe  then  holder 
of  it,  and  especially  that  the  defendant,  who 
had  been  making  payments  thereon  to  the 
obligee,  and  who  had  Indorsed  his  note  to 
Miss  Handcock,  the  sister  of  the  plaintiff, 
upon  the  understanding  that  the  balance  of 


the  bond  should  not  be  collected  until  the 
note  to  Miss  Handcock  had  been  paid,  had  no 
notice  that  the  bond  had  ever  been  assigned 
to  the  plaintiff,  and  that  the  defendant  would 
not  have  accepted  a  writing  from  the  obligee 
in  the  bond  stating  that  he  was  the  holder  of 
It,  and  have  Incurred  a  further  liability  of 
$3,000  as  Indorser,  if  he  had  known  that  the 
bond  had  been  assigned  and  was  no  longer 
the  property  of  the  obligee. 

If  upon  all  the  evidence  which  went  to  the. 
Jury  they  had  found  In  favor  of  the  defendant 
upon  the  pleas  of  payment  and  set-off,  upon 
what  ground  could  the  court  have  set  it  aside? 
It  was  held  In  Adams  v.  Hubbard,  25  Grat 
(66  Va.)  129,  a  chancery  suit,  that  an  affidavit 
taken  without  notice  and  read  without  objec- 
tion by  the  trial  court,  must  be  considered  by 
this  court  upon  appeal,  though  not  entitled  to 
as  much  weight  as  If  It  had  been  a  deposition 
regularly  taken.  But  how  could  the  trial 
court,  or  how  can  this  court,  say  what  weight 
the  Jury  should  give  to  the  writing  of  Octo- 
ber 17,  1898,  and  the  facts  and  circumstances 
which  tend  to  sustain  the  truth  of  the  state- 
ments therein  contained,  without  trenching 
upon  the  province  of  tbe  Jury? 

The  court  Is  of  opinion  that  the  demurrer 
to  tbe  evidence  should  have  been  overruled 
and  Judgment  rendered  for  tbe  defendant, 
since  the  payments  made  and  the  set-offs  to 
which  the  defendant  was  entitled  are  In  ex- 
cess of  the  amount  of  the  bond  sued  on. 

The  Judgment  complained  of  must  there- 
fore be  reversed,  and  this  court  will  enter 
such  Judgment  as  the  circuit  court  ought  to 
have  entered. 

(US  Va.  6)0) 
GILLESPIE  et  aL  v.  DAVIS  et  al. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  7,  1914.) 

1.  Rkfokmation    or  Instbuments   ({  43*) — 
Deed— MisTAKK— Burden  of  Proof. 

In  a  suit  to  reform  a  deed  for  a  mistake 
of  the  surveyor  in  surveying  tbe  land  or  of  the 
scrivener  in  drafting  tbe  deed,  the  burden  is  on 
complainants  to  establish  the  mistake  by  clear 
and  convincing  proof;  a  mere  possibility,  or 
even  a  probability,  of  mistake  being  insuffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Gent  Dig.  i  154:  Dec.  Dig. 
i  43.*] 

2.  Refobuation   of   IsBTBviatrta   (S   46*) — 
Deeds— Description — Mistake. 

Evidence  held  insufficient  to  justify  a  find- 
ing of  mistake  in  the  execution  of  a  deed,  ei- 
ther as  to  the  survey  of  the  plat  'or  the  correct- 
ness of  the  description. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  H  157-193;  Dec. 
Dig.  i  46.*1 

3.  Evidence  (|  230*)— Land  Bottndabt— Dec- 
larations AOAINBI  Intekest. 

Declarations  of  certain  grantors  that  the 
line-  from  a  certain  lynn  and  poplar  to  certain 
spruce  pines  was  their  north  line,  which,  if 
tnie,  wotild  have  restricted  their  Iioldings  as 
claime;Dl  by  oomplainants,  were  declarations 
against     interest,     and     admissible,     nut    onl.v 
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against  the  declarants,  bat  against  persons 
sabseqaently  deriving  title  through  or  under 
them. 

[EM.   Note.— For    other   cases,    see    ETidence, 
Cent  Dig.  H  835-851;   Dec.  Dig.  g  230.»1 
4.  Refobvatior    of   Instrtimentb   (§    32*)— 

Deeds— Mistaken  Descbiption— Survey. 
Where  54  years  had  expired  since  an  al- 
leged mistake  in  the  description  of  a  deed  was 
made,  and  all  the  i>artie8  to  the  transaction,  in- 
cluding tiie  surveyor  who  surveyed  the  land,  had 
been  long  dead,  and  the  mistake,  if  it  existed, 
was  apparent  on  the  face  of  the  deed,  and  the 
land  in  the  meantime  had  increased  from  a  val- 
uation of  a  dollar  an  acre  to  $40  per  acre,  com- 
plainants' right  to  correct  the  alleged  mistake 
was  barred  by  laches. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  §g  11&-121;  Dec. 
Dig.  $32.»] 

Appeal  from  drcult  Coart,  Tazewell 
Comity. 

Snlt  by  3.  8.  OiUespie  and  others  against 
W.  R.  Davis  and  others.  Judgment  for  de- 
fendants and  complainants  appeal.    Affirmed. 

Henson  &  Bowen,  J.  W.  Chapman,  and  A.  S. 
Hlgginbotham,  all  of  Tazewell,  for  plaintiffs 
In  error.  Geo.  W.  St  Clair,  of  Tazewell,  for 
defendants  in  error. 

HARRISON,  J.  The  bill  In  this  case  was 
filed  by  the  appellants,  J.  S.  Gillespie  and 
others,  to  enjoin  the  trial  of  an  action  of 
ejectment  pending  in  the  circuit  court  of 
Buchanan  county,  and  to  have  corrected  an 
alleged  mistake  In  a  deed  dated  January 
12,  1859,  under  Which  appellants  claim  title 
to  the  land  In  controversy.  The  prayer  of 
the  bill  Is  that  the  deed  under  which  aptiel- 
lees  claim  title  to  the  land  be  vacated  and 
annulled  as  a  cloud  upon  appellants'  title. 

The  answer  of  the  appellees  denies  that 
any  such  mistake  as  Is  alleged  in  the  bill 
was  made  In  the  deed  of  January  12,  1859, 
and  avers  that  the  only  mistake  made  was 
In  giving  the  wrong  course  from  a  certain 
lynn  and  poplar  to  two  spruce  pines,  and 
that  If  such  course  la  corrected  the  appellants 
will  have  a  complete  deed  to  all  the  land 
they  purchased. 

The  final  decree  from  which  this  appeal 
has  been  taken  by  Gillespie  and  others  dis- 
solved the  Injunction  which  bad  been  tem- 
porarily awarded  them,  and  held  that  no  such 
mistake,  In  surveying  the  land  or  In  draft- 
ing the  deed  of  January  12,  1859,  had  been 
made  as  that  alleged  in  the  bill,  and  that 
the  only  mistake  made  in  the  deed  was,  as 
claimed  by  the  appellees,  that  the  wrong 
course  was  given  to  the  line  running  from 
the  lynn  and  poplar  to  the  two  spruce  pines, 
which  mistake  was  corrected  by  the  decree 
appealed  from. 

In  the  petition  for  appeal  appellants  re- 
view the  action  of  the  circuit  court  on  the 
plea  to  the  Jurisdiction  of  the  court,  'and 
Its  ruling  on  appellees'  demurrer  to  the  bill. 
The  rulings  of  the  circuit  court  on  these 
points  were  at  the  Instance  of  and  In  favor 


of  the  appellants.  The  appellees  are  not 
asking  that  these  rulings  be  reversed — on  the 
contrary,  they  Insist  that  the  decree  appeal- 
ed from  is  plainly  right  and  should  be  affirm- 
ed. The  decree  of  the  lower  court  on  the 
points  mentioned  will  therefore  not  be  fur- 
ther noticed. 

[1]  The  only  question  to  be  decided  on 
this  appeal  is  whether  or  not,  as  alleged  in 
the  bill,  a  mistake  was  made  in  surveying 
the  land  or  In  drafting  the  deed  of  January 
12,  1859,  under  which  appellants  claim  title 
to  the  land  in  controversy.  The  burden 
is  upon  those  alleging  the  mistake  to  estab- 
lish the  same  by  clear  and  convincing  proof. 
Lea's  Ex'r  v.  Eldson,  9  Grat  (50  Va.)  277 : 
Fudge  T.  Payne,  86  Va.  803,  10  S.  B.  7 ;  Dwi- 
aldson  v.  Le\'lne,  93  Va.  472,  25  S.  E.  641; 
Solenberger  t.  Strlckler,  110  Va.  278,  65 
S.  E.  566. 

In  Fudge  v.  Payne,  supra,  citing  nnmerooa 
authorities,  it  is  said : 

"The  authorities  all  require  that  parol  evi- 
dence of  the  mistake  and  of  the  alleged  mod- 
ifications must  be  most  clear  and  convincing — ia 
the  language  of  some  of  the  judges,  'the  strong- 
est possible' — or  else  the  mistake  most  be  ad- 
mitted by  the  opposite  party ;  the  resulting 
proof  must  be  established  beyond  a  reasonable 
doubt.  Courts  of  equity  do  not  grant  the  high 
remedy  of  reformation  upon  a  probability,  nor 
even  upon  a  mere  preponderance  of  evidence, 
but  only  upon  a  certainty  of  the  error. 

And  in  Solenberger  t.  Strlckler,  supra,  it 
Is  held  that: 

"It  is  not  sufficient  to  show  a  possibility  or 
even  a  probability  of  mistake.  It  must  be 
shown  by  the  'dearest  and  most  satisfactory' 
evidence. 

[2]  The  record  shows  that  many  years  ago 
George  A.  Warder  and  others  were  the 
owners  of  the  Richard  Smith  grant  of  land, 
containing  10,000  acres,  and  that  by  deed 
dated  January  12,  1859,  they  conveyed  a 
portion  thereof  to  T.  S.  Johnson  and  others. 
The  portion  conveyed  by  this  deed  to  the 
Johnsons  is  described  by  metes  and  bounds 
as  a  tract  of  land  lying  in  the  county  of  Bu- 
chanan, on  the  waters  of  Dismal  creek,  con- 
taining about  1,500  acres,  more  or  less,  the 
consideration  stated  for  the  conveyance  be- 
ing $300.  By  deed  dated  February  16,  1887, 
B.  E.  Johuson  and  wife  conveyed  by  general 
description  this  same  land  to  Peter  Poston 
as  containing  about  1,500  acres,  more  or 
less,  in  consideration  of  $375.  By  deed  dat- 
ed March  14,  1887,  Peter  Poston  conveyed 
the  same  land,  by  general  description  as 
containing  1,500  acres,  to  Joseph  Gillespie, 
the  sale  being  by  the  acre  and  not  In  gross, 
at  the  rate  of  $1  per  acre,  the  grantor  bind- 
ing himself.  If  required,  to  have  the  land 
surveyed  and  to  execute  and  deliver  to  Gil- 
lespie another  deed,  conveying  the  land  by 
metes  and  bounds.  It  is  admitted  that 
Joseph  Gillespie,  under  this  deed,  was  the 
holder  of  the  legal  title  for  the  benefit  of 
himself  and  those  uniting  with  him  in  this 
appeal.    This  tract  of  land  was  subsequently 
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sazreyed  and  fonnd  to  contain  1,572  acres 
and  92  poles,  and  was,  by  deed  dated  Novem- 
ber 25,  1887,  reconveyed  by  Peter  Poston 
to  Joseph  S.  Gillespie  aa  containing  1,672 
acres  and  02  poles. 

The  present  controversy  arises  ont  of  the 
contention  of  appellants  that  more  than  60 
years  ago  a  mistake  was  made  in  the  deed 
of  January,  1868,  from  the  Warders  to  the 
Johnsons  and  others,  whereby  they  and  their 
predecessors  in  tittle  were  conveyed  450 
acres  less  land  than  was  Intended,  and  that 
such  mistake  should  now  be  corrected  so 
as  to  make  their  boundary  embrace  2,022 
acres  and  92  poles,  instead  of  1,572  acres 
and  92  poles,  the  amount  which  was  convey- 
ed to  them  and  their  predecessors  in  title, 
and  paid  for  by  them,  as  shown  by  the  deed 
from  their  immediate  grantor,  Peter  Poston, 
to  Joseph  S.  Gillespie. 

The  allegations  of  the  bill  in  reference  to 
the  alleged  mistake  show  that  the  theory  of 
appellants  was  at  the  distance  of  one 
line  and  the  course  of  another  had  been 
omitted  by  the  draftsman  of  the  deed  of 
January  12,  1859,  and  that  they  were  en- 
titled to  have  these  courses  and  distances 
inserted  in  the  deed,  the  effect  of  which 
would  be  to  give  them  the  450  acres  of  land 
in  controversy.  After  the  cause  was  decided, 
but  before  the  final  decree  was  entered,  ap- 
pellants were  permitted  to  Insert  the  fol- 
lowing amendment  in  their  bill : 

"That  the  mistake  complained  of  in  the  said 
deed  of  1859  from  the  Warders,  by  their  agent, 
to  T.  S.  Johnson,  B.  E.  Johnson,  and  others, 
was  either  made  by  the  draftsman  of  the  deed, 
or  made  by  a  surveyor,  one  Thomas  W.  Davia, 
who  made  a  survey  of  the  land  in  question  aft- 
er said  land  had  been  sold  to  George  W.  John- 
son, and  before  said  deed  was  executed  to  the 
devisees  or  heirs  of  said  Johnson,  the  mistake 
arising  from  the  fact  that  when  he  reached  the 
point  at  the  poplar  and  lynn  in  question,  he  er- 
roneously supposed  that  he  had  reached  the 
north  Warder  line." 

This  amendment,  which  was  allowed  over 
the  protest  of  the  appellees,  would  seem  to 
Indicate  that  appellants  were  not  themselves 
certain  about  the  alleged  mistake  or  how  it 
occurred.  It  at  least  shows  that  after  the 
evidence  was  all  'in  they  were  unwilling  to 
rest  their  case  upon  the  allegation  of  the 
bill  that  tile  alleged  mistake  was  the  result 
of  inadvertence  of  the  draftsman  in  omit- 
ting from  the  deed  certain  courses  and  dis- 
tances. The  field  notes  of  the  surveyor  were 
introduced  In  evidence  by  the  appellees,  and 
from  them  it  is  quite  clear  that  the  drafts- 
man of  the  deed  made  no  mistake,  for  the 
deed  follows  the  field  notes  In  describing  the 
land.  The  only  other  allegation  is  that  the 
surveyor  made  the  alleged  mistake. 

One  of  the  calls  in  the  deed  of  January, 
1859,  is,  "to  a  poplar  and  lynn  on  a  hillside 
on  the  north  line  of  the  Warder  survey,  and 
with  said  line  N.  23°  W.  670  poles  to  two 
spruce  pines  on  the  bank  of  Harry's  branch 
near  a  lick  on  said  Warder's  line."  The 
contention  of  fbe  appellants  is  that  because 


the  deed  described  the  poplar  and  lynn  call 
as  on  a  hillside  on  the  north  Une  of  the 
Warder  survey,  the  surveyor  supposed  when 
he  reached  the  poplar  and  lynn  that  he  had 
reached  the  north  Une  of  the  Warder  sur- 
vey, but  that  this  was  a  mistake;  that  be 
should  have  run  in  a  direct  line  from  the 
poplar  and  lynn  to  the  north  Warder  line, 
and  thence  with  the  north  Warder  line  to 
the  two  spruce  pines,  instead  of  running  the 
line,  as  he  did  do,  directly  from  the  poplar 
and  lynn  to  the  two  spruce  pines  called  for 
in  the  deed  which  were  on  the  north  Ward- 
er line. 

There  la  nothing  In  this  record  to  show 
what  this  ancient  surveyor  thought  or  sup- 
posed except  his  acts,  and  they  do  not  sus- 
tain appellants'  theory  with  any  certainty. 
If  there  is  one  thing  expressed  on  the  face 
of  the  deed  under  consideration  more  clearly 
and  certainly  than  another,  it  is  that  the 
grantors  were  selling  and  the  grantees  were 
buying  about  1,600  acres  pf  land.  This  is 
declared  on  the  face  of  the  deed  in  explicit 
and  unmistakable  terms.  If  conjecture  were 
permissible  In  such  a  case,  it  might  readily 
be  supposed  that  the  surveyor  ttiought  he 
was  meeting  the  demand  of  the  call  to  the 
north  line  of  the  Warder  survey  by  stopping 
at  the  marked  monument  established  by  the 
lynn  and  poplar,  and  running  in  a  straight 
line  from  that  point  to  the  two  spruce  pines, 
another  marked  monument  which  was  on  the 
north  line  of  the  Warder  survey.  Especially 
is  this  a  reasonable  supposition  when  it  is 
seen  that  by  stopping  at  the  lynn  and  poplar 
and  running  a  line  directly  from  that  comer 
to  the  two  spruce  pines,  the  surveyor  accom- 
plished the  Important  result  of  embracing 
within  the  survey  about  1,500  acres  of  land, 
that  being  the  acreage  called  for  as  sold,  not 
only  in  the  deed  of  January,  1859,  but  clear- 
ly expressed  as  the  amount  conveyed  in  each 
of  the  subsequent  alienations  of  the  same 
land  down  to  the  deed,  not  before  mentioned, 
dated  December  20,  1888,  from  GUlespie  and 
others  to  the  Tazewell  Coal  &  Iron  Com- 
pany. 

In  support  of  their  contention  that  it  was 
a  mistake  for  the  surveyor  to  stop  at  the 
lynn  and  poplar,  appellants  rely  upon  a  pa- 
per known  as  a  "title  bond,"  dated  June  13, 
1857,  which  Is  executed  by  H.  D.  Aston,  at- 
torney in  fact  for  B.  A.  Warder  and  George 
A.  Warder,  wherein  it  is  contracted  that 
certain  lands  shall  be  conveyed  to  George  W. 
Johnson,  who  was  the  father  of  the  grantees 
in  the  deed  of  January  12,  1859,  and  who 
died  before  that  deed  was  executed.  This 
paper  Is  filed  as  evidence  that  the  land  there- 
in contracted  for  and  subsequently  conveyed 
to  the  heirs  of  George  W.  Johnson  was 
bounded  on  the  north  by  Warders'  back  line. 
It  is  not  at  all  dear  or  certain  that  this 
"title  bond"  was  a  valid  Instrument  It 
purports  to  have  been  executed  by  H.  D. 
Aston  as  attorney  in  tact,  under  a  power  of 
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attorney  dated  Ifay  12,  1861,  wtdcb  power 
wa«  executed  by  BenJ.  H.  Warder,  Geo.  A, 
Warder,  and  Gea  Y.  Bacon,  the  persons  then 
owning  the  land  In  controversy.  Before  the 
title  bond,  however,  was  executed,  Geo.  V. 
Bacon  died,  thereby,  it  would  seem,  revoking 
the  iMwer  of  the  attorney  in  fact  and  leaving 
blm  without  power  to  execute  the  title  bond. 
Huston  V.  CantrU,  11  Leigh  (38  Va.>  136. 
Looking,  however,  to  the  title  bond,  it  does 
not  appear  to  materially,  if  at  all,  strength- 
en the  contention  of  the  appellants.  The 
title  bond  provides  that  the  land  to  be  con- 
veyed is  to  be  bounded  on  the  south  and 
east  by  Thomas  Brown's  Whit  entry,  on  the 
north  by  Warders'  back  line,  and  on  the 
west  by  Harry's  branch.  The  land  conveyed 
meets  this  description,  in  that  for  a  short  dis- 
tance oa  the  west  it  is  bounded  by  Harry's 
branch,  tor  three  or  four  calls  on  the  south  and 
east  It  is  bounded  by  Thomas  Brown's  Whit 
entry,  but  by  no  means  all  along  the  south 
and  east;  and  on  the  north  it  is  bounded  by 
Warders'  back  Une  at  the  point  called  for 
as  being  at  the  two  spruce  pines.  This  de- 
scription in  the  deed,  while  not  of  the  entire 
distance,  meets  the  description  in  the  titie 
bond  on  every  side.  It  Is  quite  dear  from 
the  surveys  and  deeds  tbat  it  was  never  in- 
tended to  iconvey  the  land  in  accordance 
with  the  constmction  now  placed  upon  the 
title  bond  by  the  appellants,  but  that  it 
was  the  intention  of  the  Warders,  by  the 
deed  of  1859,  to  convey  to  the  Johnsons 
about  1,500  acres  of  land  situated  on  "Dls- 
mal  creek,"  and  this  they  did.  If  the  con- 
struction now  sought  to  be  put  upon  this 
titie  bond  by  the  appellants  were  sound,  it 
would  convey  to  the  Johnsons,  in  addition  to 
the  1,500  acres,  not  only  the  450  acres  now 
in  dispute,  but  many  acres  more,  as  to  which 
no  contention  has  ever  been  made  by  those 
claiming  under  the  Johnsons. 

If  when  the  deed  of  January  12, 1859,  was 
made,  the  Warders  and  Davis,  the  surveyor, 
thought  tbat  the  Une- straight  from  the  lynn 
and  poplar  to  the  spruce  pines  was  the  north 
line  of  the  Warder  survey,  as  might  readily 
be  Inferred,  it  would  not  entitle  appellants 
to  the  450  acres  of  land  lying  beyond  that 
line ;  It  would  merely  show  that  the  Warders 
owned  more  land  than  they  thought,  and  they 
certainly  cannot  be  supposed  to  have  intend- 
ed to  sell  land  they  did  not  know  tbey  owned. 
Wells  v.  Lagorla,  112  Va.  522,  71  S.  E.  713. 

[3]  It  Is  shown  in  evidence  that  the  con- 
structtoo  put  upon  the  deed  of  1859  by  the 
parties  themselves  was  that  the  line  from 
the  lynn  and  poplar  to  the  spruce  pines  was 
their  back  or  north  line.  Declarations  to  this 
effect  are  shown  to  have  been  made  by  all 
of  the  grantors  in  the  deed  of  1859,  and  by 
Peter  Poston,  their  grantee.  These  were  ad- 
missions against  the  interest  of  the  parties 
making  them,  and  as  such  were  admissible 
because  the  declarant  probably  knew  the 
truth,  and  would  naturally  not  make  untrue 
admlMdons  to  the  prejudice  of  his  own  titie. 


Such  admissions  are  admissible,  not  only 
against  the  declarant,  but  equally  so  against 
persons  subsequently  deriving  titie  through 
or  under  such  declarant  Dooley  v.  Baynes, 
86  Va.  644,  648,  10  S.  B.  974. 

[4]  It  has  now  been  54  years  since  the  mis- 
take sought  to  be  corrected  la  alleged  to  have 
been  made.  All  of  the  parties  to  these  ancient 
transactions,  the  Warders,  the  Johnsons,  Da- 
vis, the  surveyor,  and  those  who  assisted  in 
making  the  survey,  are  dead.  Throughout 
this  long  period  repeated  surveys  of  the  land 
conveyed  by  the  deed  of  January,  1858,  have 
been  made  as  the  basis  of  conveyances,  and 
in  all  of  them  the  Une  from  the  lynn  and 
poplar  to  the  two  spruce  pines  has  been  es- 
tablished as  the  true  boundary  line  of  the 
land  passing  under  the  deed  of  1859.  The 
various  owners  through  whom  the  titie  has 
passed  have  acquiesced  In  this  fact  without 
question  until  the  present  daim  was  assert- 
ed by  the  appellants.  No  reason  Is  assigned 
why  the  alleged  mistake  was  not  discovered 
sooner,  but  it  is  not  a  violent  presumption 
to  conclude  that  the  belated  discovery  was 
inspired  by  the  fact  shown  of  record  that 
since  appellants,  27  years  ago,  gave  $1  p^ 
acre,  these  lands  have  increased  in  value 
until  they  are  now  worth  more  than  $40 
per  acre. 

"A  marked  appreciation  or  depreciation,  ac- 
cording to  circumstances,  in  the  value  of  prop- 
erty involved,  when  the  right  might  have  been 
asserted  before  such  change,  will  prevent  the 
granting  of  relief."     16  Cyc.  p.  161. 

In  Solenberger  t.  Strlckler,  supra,  it  U 
said: 

"Equity  will  not  extend  its  aid  to  one  who 
has  been  guilty  of  culpable  negligence.  It  re- 
quires that  the  party  who  asks  relief  on  the 
ground  of  mutual  mistake  shall  have  exercised 
at  least  the  degree  of  diligence  which  may  fair- 
ly be  expected  from  a  reasonable  person,  and  it 
has  frequently  been  decided  that  equity  will  not 
relieve  against  mistake  when  the  party  com- 
plaining bad  within  his  reach  the  means  of 
ascertaining  the  true  state  of  facts  and,  without 
being  induced  thereto  by-  the  other  party,  neg- 
lected to  avail  himself  of  his  opportunities  of 
information." 

In  Redford  v.  Clarke,  100  Va.  115,  40  S. 
E.  630,  It  is  said : 

"One  who  would  repel  'the  imputation  of 
laches  on  the  score  of  ignorance  of  his  rights 
must  be  without  fault  in  remaining  so  long  in 
ignorance  of  those  rigbtf.  Indolent  Ignotanee 
and  indifference  will  no  more  avail  than  wilt 
voluntary    ignorance   of  one's    rights." 

See,  also.  Grove  ▼.  Lemley,  114  Va.  202, 
76  S.  E.  SOS,  and  the  still  later  case  of  Hill 
V.  Saunders,  115  Va.  00,  78  S.  B.  659. 

It  satisfactorily  appears  from  the  record 
that  when  the  appellants  made  their  pur- 
chase from  Peter  Poston,  27  years  ago,  they 
had  within  their  reach  the  same  means  of 
ascertaining  the  true  state  of  facts  concern- 
ing the  location  of  the  lynn  and  poplar  with 
reference  to  the  north  line  of  the  Warder 
survey  that  they  have  now — indeed,  the  mis- 
take, if  any,  could  have  been  established 
easier  when  they  first  became  interested  In 
the  land  than  later.    The  deed  ot  1859  from 
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the  Warders  to  the  Johnsons,  as  well  as  tbe 
deed  from  the  latter  to  Poaton,  appellants' 
inunedlate  grantor,  were  of  record,  and  ap- 
pellants repeatedly  state  In  their  petition 
tor  appeal  that  the  mistake  sought  to  be 
corrected  Is  apparent  on  the  face  of  the  deed 
of  January,  1859.  If  the  alleged  mistake 
Is  aiiparent  on  the  face  of  that  deed  now,  it 
was  necessarily  obvioas  27  years  ago,  and 
attention  to  the  matter  at  that  time  would 
have  settled  the  present  controrersy. 

Appellants  claim  that  they  had  no  knowl- 
edge of  the  fact  that  the  north  Warder  line 
was  a  considerable  distance  north  of  the 
line  between  the  lynn  and  poplar  and  the 
apmce  pines.  The  deed  from  the  appellants 
conveying  this  land  to  the  Tazewell  Coal  & 
Iron  Company,  dated  December,  20,  1888, 
also  expresses  doubt  as  to  the  location  Ot 
tbe  lynn  and  poplar  by  saying  that  they  were 
supposed 'to  be  on  the  Warder  line.  If  the 
poplar  and  lynn  were  only  tupposed  to  be  on 
tbe  Warder  line,  and  the  appellants  claimed 
title  to  the  north  Warder  line,  the  doubt  as 
to  the  true  location  of  the  comer  designated 
by  tbe  lynn  and  poplar  expressed  in  these 
deeds,  and  especially  that  under  which  ap- 
pdlants  took  title,  was  alone  sufficient  to 
jmt  them  uiKm  inquiry  to  ascertain  if  these 
marked  trees  were  In  fact  on  tbe  Warder 
line  instead  of  something  like  a  half  mile 
tberefrooL  Tbe  fact  is  manifest  from  the 
record  tbat  at  the  time  of  th^  purchase 
appellants  did  not  hsTe  the  interest  in  the 
matter  that  the  increased  Talne  of  the  Ward- 
er lands  gives  them  now.  They  did  not 
know  where  tbe  Warder  line  was,  nor  did 
the  Johnsons,  nor  did  Peter  Poston,  but 
they  all  knew  the  location  of  the  lynn  and 
poplar  and  wbere  the  two  spruce  pines 
stood,  and  they  knew,  or  could  have  known 
by  going  upon  the  ground,  that  the  line  be- 
tween these  two  monuments,  acquiesced  In 
for  more  than  50  years  as  their  boundary 
line,  was  designated  by  marked  trees. 

In  conclusion,  we  are  of  opinion  that  the 
appellants  have  failed  to  sustain  the  allega- 
tions of  their  bill  with  the  clearness  and  cer- 
tainty tbat  the  law  requires  in  such  cases. 
TtM  decree  complained  of  is  therefore  with- 
out prejudice  to  their  rights,  and  most  be 
alBnned. 

Affirmed. 

BUCHANAN,  J.,  absent 

(lie  Vs.  04)  ^'^""^^ 

DAMEBON  V.  QUICK. 

(Snpreme  Oonrt  of  Appeals  of  Virginia. 
Sept  7,  1914.) 

1.  Pbincitai.  and  Agent  (S  146*>— Undis- 
closbd  punoipair-elxction  to  h0i.d 
Aoxnt. 

■  An  election  to  hold  an  agent  who  acted  for 
an  undisclosed  principal,  instead  of  hia  prin- 
cipal, win  not  be  enforced  unless  the  alleged 
creditor  acted  with  foil  knowledge  of  all   the 


facts,  and  did  some  act  which  would  lead  a  rea- 
sonably prudent  man,  acting  in  good  faith,  to 
conclude  that  he  had  elected  to  bold  tbe  agent 
only. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |{  499,  513-620;  Dec.  Dig. 
§  146.*] 

2.  Pbinoipai.  ahd  Aoknt  (§  145*)— Undis- 
oiAJSED  PBINCI7AI/— Election  to  Chabob 
Agent— Filing  Claiu  in  Bankbdptoy. 

Where  an  agent  acted  for  an  undisclosed 
principal,  the  fact  tbat  the  creditor  filed  a 
claim  against  an  agent's  estate  in  bankruptcy, 
expressly  claiming  against  both  tbe  Insolvent 
agent  and  his  principal,  did  not  constitute  an 
election  to  hold  the  agent  alone. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  f{  499,  513-520;  Dec.  Dig. 
!  145.»] 

3.  Appsai,  Aicn  ESbkob  (i  ITS*)— Qrmnons 
Not  Raised  at  Tbial. 

In  an  action  on  a  contract  under  seal 
against  the  undisclosed  principal  of  tbe  agent 
who  negotiated  the  contract  defendant  not 
having  objected  in  her  grounds  of  defense  that 
she  could  not  be  held  liable  because  she  was 
not  a  party  to  the  instrument,  not  having  ob- 
jected to  putting  the  contract  in  evidence  on 
that  ground,  could  not  raise  the  question  for 
tbe  first  time  on  a  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  1079-1089,  1091-1098, 
1095-1098,  1101-1120 ;   Dec  Dig.  |  178.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Roanoke. 

Action  by  Walter  J.  Quick  against  Nannie 
W.  Dameron.  From  a  Judgment  for  plain- 
tiff, defendant  brings  error.    Affirmed. 

Whitehead  A  Whitehead,  of  Lynchburg,  for 
plaintiff  in  error.  Johnston  &  laard,  of  Ro- 
anoke, for  defendant  in  error. 


HARRISON,  J.  This  action  of  assumpsit 
was  brought  by  Walter  J.  Quick,  suing  for 
the  benefit  of  the  Virginia  Land  Immigration 
Bureau,  against  Nannie  W.  Dameron,  to  re- 
cover $24SOO  alleged  to  be  due.  The  declara- 
tion contains  the  common  counts  In  assump- 
sit The  plaintiff  filed  a  bill  of  particulars, 
stating  that  by  reason  of  a  certain  contract 
entered  into  between  J.  C.  Dameron  and  him- 
self, on  the  2d  day  of  March,  1910,  the  de- 
fendant became  Indebted  to  the  plaintiff  In 
the  sum  of  $2,500  by  reason  of  the  fact  that 
at  the  time  the  contract  was  made  J.  C. 
Dameron,  who  executed  and  signed  the  same, 
was  acting  for  the  defendant  who  was  his 
undisclosed  principal.  The  defendant  plead- 
ed the  general  issue  and  filed  a  statement  of 
tbe  grounds  of  her  defense.  The  subsequent 
proceedings  resulted  In  two  trials,  the  first 
In  a  verdict  in  favor  of  the  defendant,  which 
was  set  aside,  and  the  second  in  a  verdict 
and  final  judgment  thereon  In  favor  of  the 
plaintiff,  to  which  the  defendant  has  obtained 
the  present  writ  of  error. 

It  is  clear  from  the  record  that  the  plain- 
tiff, W.  J.  Quick,  performed  his  part  of  the 
contract  of  Bfarch  2,  1910,  and  was  entitled 
to  recover  the  sum  therein  stipulated  as  the 
value  of  his  services.     It  Is  equally  clear 


*Vor  otbar  ( 
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tbat  X  C.  Dameron,  with  whom  the  contract 
was  made,  was  acting  as  agent  for  the  de- 
fendant, Nannie  W.  Dameron,  as  his  undis- 
closed principal,  and  that  she  received  all  of 
the  benefits  flowing  from  the  contract  The 
defense  to  the  plalntUTs  claim  chiefly  relied 
upon  was  that  the  plaintiff  could  not  hold 
both  the  undisclosed  principal  and  her  agent, 
that  be  must  elect  which  of  the  two  he  would 
look  to  for  satisfaction,  and  that  In  fact  he 
had  elected  to  hold  the  agent,  J.  C.  Dameron, 
and  conld  not  now  be  permitted  to  recover 
against  the  principal.  The  main  ground 
urged  in  support  of  the  contention  that  the 
plaintiff  had  elected  to  hold  the  agent  alone 
for  his  debt  was  that  he  had  filed  the  proof 
of  such  claim  In  a  bankrupt  proceeding 
against  J.  C.  Dameron,  who  was  subsequently 
discharged  of  the  debt 

[1]  It  is  necessary,  before  a  party  can  be 
held  to  have  made  an  election,  that  he  should 
have  fall  knowledge  of  all  the  facts,  and  of 
his  rights  in  the  case.  The  conduct  relied 
upon,  to  be  conclusive,  should  be  such  as  to 
show  a  final  and  unequivocal  election,  or,  In 
other  words,  should  be  such  as  would  lead 
a  reasonably  prudent  man,  acting  in  good 
faith,  to  conclude  that  the  party  had  elected 
to  hold  the  agent  only.  Clarke  &  Sykes  on 
the  Law  of  Agency,  vol.  1,  i  462.  To  con- 
stitute an  election,  there  must  be  something 
to  indicate  an  intention,  with  full  knowledge 
of  the  facts,  to  give  sole  credit  to  the  agent 
and  abandon  all  claim  against  the  principaL 
81  Cyc.  1679;  Steel  Smith  Grocery  C!o.  v. 
Potthast  109  Iowa,  413,  80  N.  W.  617. 

[2]  Filing  a  claim  in  bankruptcy  against 
the  estate  of  the  insolvent  agent  of  an  un- 
disclosed principal  is  not  a  conclusive  elec- 
tion by  the  creditor  to  hold  the  agent  31 
Cyc.  1679,  note;    Mechem  on  Agency,  §  699. 

In  the  case  at  bar  the  proof  of  the  plain- 
tlfCs  debt  in  the  bankrupt  proceeding,  on  Its 
face,  expressly  claimed  against  both  the  in- 
solvent agent  and  bis  principal,  thereby  in- 
dicating an  Intention  not  to  surrender  the 
right  to  go  against  the  defendant,  Nannie 
W.  Dameron. 

The  agent  3-  O.  Dameron,  bad  contracted 
to  assign  several  United  States  patents  to 
a  certain  organization,  and  at  the  time  the 
plaintiff  filed  his  claim  in  the  bankrupt  court 
he  knew  that  the  defendant  had  asserted 
that  the  patents  belonged  to  her.  The  mat- 
ter, however,  was  in  litigation  in  the  state 
court  between*  the  trustee  in  bankruptcy  and 
the  defendant  and  was  finally  decided  by 
this  court  in  favor  of  the  defendant,  Nannie 
W.  Dameron.  Hughson  v.  Dameron,  113  Va. 
607,  75  S.  El  92.  These  patents  were  the 
foundation  of  the  plaintiff's  claim,  and  upon 
which  he  relied  for  its  satisfaction.  In  the 
nature  of  things,  he  could  make  no  intelli- 
gent election  between  holding  the  principal 
or  the  agent  as  his  debtor  until  the  litigation 


over  the  patents  was  ended,  and  be  knew 
which  of  the  two  owned  them.  Soon  after  it 
was  determined  that  the  defendant  was  the 
owner  of  the  patents  this  suit  was  brought 
against  her  to  enforce  the  plaintiff's  claim. 
The  record  furnishes  no  sufiident  ground  for 
the  contention  that  the  plaintiff,  by  any  act 
of  bis,  ever  intended,  with  full  knowledge  of 
the  facts,  to  give  full  credit  to  the  agent,  and 
abandon  his  claim  against  the  principal.  Nor 
does  it  appear  that  the  defendant  has  suffer- 
ed any  injustice,  or  been  in  the  slightest  de- 
gree misled  by  any  step  taken  or  act  done  by 
the  plaintiff. 

[3]  Objection  was  made  for  the  first  time 
in  oral  argument  at  the  bar  of  this  court 
that  the  contract  of  March  2,  1910,  was  a 
sealed  instrument  and  therefore  that  parol 
evidence  was  improperly  admitted  to  charge 
the  defendant,  who  was  an  undisclosed  prin- 
cipal. If  the  defendant,  in  her  founds  of 
defense,  had  relied  upon  the  fact  that  the 
contract  was  under  seal,  and  therefore  that 
no  action  could  be  maintained  thereon 
against  her,  she  not  being  a  party  to  it  there 
could  probably  have  been  no  recovery  against 
her  in  this  case.  Leterman  v.  Charlottes- 
vlUe  liumber  Co.,  110  Va.  769,  67  S.  £>.  281. 
But  she  not  only  did  not  rely  upon  tbat 
fact  In  her  grounds  of  defense,  but  did  not 
object  to  the  contract  b^ng  put  in  evidence ; 
not  only  this,  but  she  based  an  Instruction 
given  for  her  on  the  first  trial  upon  the 
contract  and  asked  for  the  same  instruction 
on  the  second  triaL  Under  these  circum- 
stances she  cannot  be  beard  to  raise  that 
question  for  the  first  time  in  the  appellate 
court  It  would  be  allowing  her  to  assimie 
utterly  inconsistent  positions  in  this  court 
from  those  taken  In  the  lower  court 

There  was  no  error  in  setting  aside  the 
verdict  on  the  first  trial.  The  court  had 
given  for  the  defendant  an  instruction  based 
upon  the  theory  that  there  had  been  an  elec- 
tion, by  reason  of  the  plaintiff  having  proved 
bis  claim  in  the  bankrupt  court  against  J.  C. 
Dameron.  The  lower  court  upon  reflection, 
properly  took  the  view  that  the  filing  of  the 
claim  of  debt  in  the  bankrupt  court  and 
the  subsequent  steps  taken,  as  disclosed  by 
the  evidence  at  the  first  trial,  were  not  suffi- 
cient to  show  an  election  or  to  sustain  an  in- 
struction based  upon  that  theory.  The  in- 
struction was,  In  view  of  the  facts  and  the 
authorities  cited,  wholly  misleading,  and 
therefore  the  verdict  based  upon  it  was  prop- 
erly set  aside  and  a  new  trial  ordered.  Upon 
the  second  trial  the  case  was  fairly  sub- 
mitted to  the  Jury,  and  their  verdict  in  favor 
of  the  plaintiff  was  In  accordance  with  the 
law  and  the  facts. 

The  Judgment  complained  of  is  without 
prejudice  to  the  rights  of  the  defendant,  and 
it  must  be  affirmed. 

Affirmed. 
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BDHREE  et  aL  y.  STBICKLAND. 

(Supreme  Court  of  Appeals  of  Virginia. 

Sept  7,  1914.) 

1.  MoBTQAaXS     a     369*>— FORKCLOSUBS— Skt- 
TINO  ASIDK   Sale  fob  IjNrAIBNESS. 

Defendant  purchased  land  from  plaintiff 
for  $2,500,  paying  $600,  and  giving  a  note  se- 
cured by  a  deed  of  trust  for  the  balance.  The 
note  not  having  been  paid  at  maturity,  the 
trustee,  who  was  the  mortgagee's  son-in-law, 
immediately  advertised  the  property  and  sold 
it  to  the  mortgagee  for  $.675.  The  mortgagee 
thereafter  sold  the  property  for  $2,000,  and  a 
jury  found  its  fair  market  value  to  me  $1,800. 
Defendant  failed  to  see  the  advertisement  of 
sale  and  was  given  no  notice  by  plaintiff, 
though  he  knew  where  she  could  be  found. 
Held,  that  the  inadequacy  of  price  was  such, 
under  the  circumstances,  as  to  raise  a  presump- 
tion of  unfairness  in  connection  with  the  sale, 
and,  in  the  absence  of  any  showing  to  repel 
such  presumption,  to  entitle  defendant  to  have 
the  sale  set  aside,  or,  where  this  could  not  be 
done  because  of  the  rights  of  a  bona  fide  par- 
chaser,  to  have  the  fair  value  credited  on  the 
secured  indebtedness. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §{  109»-1100;    Dec.  Dig.  §  3^.*] 

2.  MOBTQAOES    (S    369*)— Deficiknct    Jddo- 

MBNT— CONCLUSIVENKSS— DlBECT      OB      COL- 
LATEBAL    ATTACK. 

In  a  suit  by  a  mortgagee,  who,  after  a 
.  sale  of  the  mortgaged  property,  recovered  jtidg- 
ment  for  a  deficiency,  to  have  other  property 
of  the  mortgagor  subjected  to  the  payment 
thereof,  a  cross-bill  seeking  to  set  aside  the 
sale,  or  in  the  alternative  to  have  the  fair  val- 
ne  of  the  property  credited  on  the  secured  in- 
debtedness, was  not  a  collateral  bat  a  direct 
attack  on  the  judgment,  and  was  authorized 
under  Code  1904,  §  3300,  providing  that  if  a 
defendant  entitled  to  a  plea  of  set-off,  au- 
thorized by  section  3299,  fails  to  avail  him- 
self of  such  plea,  he  shall  not  be  precluded 
from  such  relief  in  equity  as  he  would  have 
been  entitled  to  if  section  8299  had  not  been 
enacted. 

[Ekl.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  i{  1093-1100;    Dec.  Dig.  |  369.*] 

3.  MoBTOAaES   (8  361*)— Dtttixb  of  Tbustke 
TowABO  Mobtoagob. 

A  trustee  under  a  deed  of  trust  Is  an 
agent  for  both  parties,  and  bound  to  act  impar- 
tially between  them,  and  should  use  all  rea- 
sonable diligence  to  obtain  the  best  price  when 
selling  the  property,  and  not  force  a  sale  un- 
der circumstances  Injurious  to  the  mortgagor 
at  an  inadequate  price. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1078,  1079;   Dec.  Dig.  i  3ei.«] 

4.  MOBTOAOEB    (§    357*)— FoBECLOBUBE    T7KDEB 

PowEB  OF  Sale— Adjoubnment  of  Sale. 
A  trustee  under  a  deed  of  trust  In  the  ex- 
ercise of  a  reasonable  discretion,  may  adjourn 
a  sale  of  the  property  from  time  to  time  to 
meet  the  exigencies  of  the  situation,  and  It  is 
his  positive  duty  to  do  so  if  a  sale  at  the  ap- 
pointed time  will  result  in  a  great  sacrifice  of 
the  property. 

[E^.  Note.— For  other  cases,  see   Mortgages, 
Cent  Dig.  H  1070,  1071;    Dec.  Dig.  S  357.*] 

8.   MOBTQAOEB    ((    669*)— FOBEOLOBUBE  —  SET- 

TiNO  Aside  Sale— Relief  Obtainable. 
That  pending  a  mortgagee's  suit  to  snlt- 
ject  property  of  the  mortgagor  to  the  payment 
of  a  deficiency  judgment,  in  which  the  mort- 
gagor filed  a  cross-bill  to  set  aside  the  sale  of 
the  mortgaged  property  for  unfairness,  or  in 
the  alternative  for  credit  on  the  secured  indebt- 
edness of  the  fair  value  of  such  property,  the 


property  had  passed  into  the  hands  of  a  pur- 
chaser for  value  without  notice,  constituted 
no  bar  to  granting  the  alternative  relief 
asked. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  S$  1592,  1600-1603,  1605-1608; 
Dec.  Dig.  {  569.*] 

8.  MoBTOAOES  (g  659*)— FoBECLOBUBE— Sbt- 
TiNo  Aside  Saxb— Relief  Obtainable. 
Where  a  mortgagee,  who  had  purchased 
the  mortgaged  property  at  a  trustee's  sale  for 
$675,  resold  it  for  $2,000,  but  this  was  pay- 
able in  monthly  installments,  and  it  was  doubt- 
ful whether  all  of  it  could  be  collected,  and  a 
verdict  approved  by  the  court  found  the  fair 
value  to  be  $1,800,  this  amount,  rather  than 
the  amount  for  which  the  mortgagee  resold  tbe 
property,  should  be  credited  on  the  secured  in- 
debtedness; it  having  been  determined  that 
the  sale  was  unfair. 

[Ed.  Note. — For  other  cases,  see  Mortgaees, 
Cent  Dig.  SS  1592,  1600-1603,  1605-1608; 
Dec.  IMg.  i  669.*] 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Roanoke. 

Suit  by  J.  T.  Strickland  against  Sadie 
Rohrer,  administratrix,  and  others.  From 
a  decree  in  favor  of  plaintiff,  defendants  ap- 
peal.   Reversed  and  remanded. 

Jackson  A  Henson,  of  Roanoke,  for  appel- 
lants. Harvey  B.  Apperson  and  Martin  & 
Cbitwood,  all  of  Roanoke,  for  appellee. 


WHITTLE,  J.  [1]  On  December  1,  1910, 
J.  T.  Strickland,  the  appellant,  conveyed  a 
honse  and  lot  on  Seventh  street.  In  tbe 
dty  of  Roanoke,  to  O.  E.  Rohrer  and  Sadie 
Rohrer,  bis  wife,  for  tbe  consideration 
of  $2,600.  Tbe  purchasers  paid  $500  down 
and  executed  a  note  for  the  residue,  $2,- 
000,  payable  one  year  .after  date,  secured 
by  deed  of  trust  on  the  property,  to  one 
W.  P.  Weaver,  a  son-in-law  of  the  creditor,  . 
as  trustee.  Tbe  note  was  not  paid  at  ma- 
turity, and  four  days  subsequently  the  trus- 
tee advertised  the  property  for  sale,  and, 
after  four  weekly  insertions  in  the  Roanoke 
Evening  World,  a  daily  newspaper  publish- 
ed in  the  city,  sold  tbe  lot  at  public  auc- 
tion. Strickland,  as  charged  In  the  cross- 
bill, being  the  only  bidder  (though  he 
says  in  bis  answer  there  was  one  other  bid- 
der), became  the  purchaser  at  the  price  of 
$676,  and  the  property  was  forthwith  convey- 
ed to  bim  by  tbe  trustee.  Mrs.  Rohrer  had 
moyed  to  Norfolk,  where  she  was  living  at 
the  time,  and  had  no  notice  or  knowledge  of 
the  sale.  Her  daughter,  Mrs.  Cage,  lived  in 
Roanoke,  and  Mrs.  Rohrer,  knowing  that  her 
note  was  approaching  maturity,  charged  her 
daughter  to  be  on  the  alert  for  any  advertise- 
ment of  sale  that  might  appear  In  a  Roanoke 
paper,  in  order  that  she  might  be  promptly 
advised  and  take  the  necessary  steps  to  pre- 
vent a  sacrifice  of  ber  property.  Mrs.  Cage 
understood  that  tbe  notice  was  to  be  pub- 
lished daily  for  one  month,  and  though  she 
kept  diligent  watch  on  tbe  papers  failed  to 
observe  any  of  the  four  insertions  in   the 
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Bvenlng  World.  So  tbat  neither  Mra.  Bohrer  i 
nor  her  daughter  was  informed  of  the  time 
of  the  sale,  either  by  adyertlsement  or  by 
Strickland,  though  he  knew  where  the  former 
conld  be  found  in  Norfolk  and  the  residence 
of  the  latter  In  Roanoke.  The  property  waa 
resold  privately  by  Strickland  for  $2,000. 

The  trustee's  sale  was  on  January  6, 1912, 
and  on  February  6th,  following,  Strickland 
recovered  a  Judgment  against  Mrs.  Rohrer, 
In  her  own  right  and  as  administratrix  of  her 
husband,  in  the  circuit  court  of  the  city  of 
Norfolk,  for  $1,616.13,  with  interest  and 
costs,  being  the  difference  between  the  note 
for  the  purchase  money  and  the  price  that  the 
property  brought  at  the  trustee's  sale.  Four 
days  after  the  recovery  of  the  Judgment, 
Strickland  filed  the  original  bill  in  this  case 
to  subject  certain  other  real  estate  belong- 
ing to  Mrs.  Rohrer  and  the  estate  of  her  hus- 
band to  its  payment 

Mrs.  Rohrer,  by  answer  and  cross-bill,  re- 
sisted the  relief  aonght  in  the  original  bill, 
and  Insisted  that  she  was  entitled  to  have 
the  sale  set  aside  or  else  to  have  credit  on 
the  purchase-money  note  for  $2,000,  tlie 
amonnt  for  which  Strickland  resold  the  prop- 
erty. Neither  Strickland  nor  Weaver  testi- 
fied in  the  case,  and  at  the  hearing  the  trial 
court,  after  having  determined  the  fair  mar- 
ket value  of  the  property,  by  the  verdict  of  a 
jury  (Ml  an  issue  out  of  chancery,  to  be  $1,- 
800,  decreed  that  Mrs.  Bobier  was  entitled 
to  a  credit  for  tbat  fnim,  instead  of  the 
amount  for  which  the  property  sold,  on  the 
porchase-money  note.  Subsequently,  upon  re- 
hearing, that  decree  was  set  aside  and  the 
cross-bill  dismissed;  the  court  resting  its  de- 
cision on  the  ground  that  since  the  institu- 
tion of  the  suit  Strickland  had  sold  the  lot  in 
controversy.  The  last  decree  also  directed 
preliminary  accounts  to  be  taken  looking  to 
the  subjection  of  other  property  to  the  satis- 
faction of  the  Judgment. 

The  nnconsdonableness  of  this  transaction 
fully  appears  from  the  foregoing  summary  of 
undisputed  facts,  and  does  not  call  for  either 
elaboration  or  comment  Res  ipsa  loquitur. 
The  arm  of  the  chancellor  would  Indeed  be 
all  too  short  if  it  could  not  reach  out  and  pre- 
vent the  injustice  and  oppression  that  would 
result  from  granting  the  prayer  of  the  origi- 
nal bill. 

[2]  Counsel  for  appellee  are  in  error  in 
supposing  that  this  is  a  collateral  attack  upon 
a  domestic  Judgment,  which,  of  course.  Is  not 
permissible.  The  attack  is  not  collateral,  but 
direct  by  cross-bill,  founded  npon  equitable 
grounds  for  relief.  Story's  Eq.  PL  {  398; 
Little  Rock,  etc.  By.  C!o.  v.  Wells,  61  Ark. 
364,  33  S.  W.  208,  30  L.  B.  A.  660,  54  Am.  St 
Rep.  216. 

The  question  is  controlled  by  statute  (Code, 
S  3300),  which  declares  that  if  a  defendant 
who  is  entitled  to  the  defenses  contemplated 
by  section  3299,  by  special  plea  of  set-off,  fails 
to  avail  of  snch  plea,  he  shall  not  be  pre- 
cluded from  such  relief  in  equity  as  he  would 


have  been  entitled  to  If  section  3299  bad  not 
been  enacted 

Nor  is  authority  wanting  for  the  general 
proposition  that,  where  the  price  obtained 
for  property  at  a  trustee's  sale  is  so  grossly 
Inadequate  as  to  shock  the  conscience  of  the 
chancellor,  the  sale  will  be  set  aside.  Es- 
pecially is  that  true  wb«a  the  trustee  is  the 
son-in-law  of  the  creditor,  the  only  bona 
fide  bidder  at  the  sale.  In  such  drcumstanc- 
es  the  burden  rests  upon  the  creditor-pur- 
chaser to  repel  the  presumption  of  unfair- 
ness which  attaches  to  such  a  sale.  Tet  in 
this  Instance,  as  remarked,  neither  the  credi- 
tor nor  the  trustee  testified,  nor  did  they 
call  any  other  witness  to  repel  the  presump- 
tion of  misconduct  on  thdr  part,  raised  by 
the  conditions  surrounding  the  transaction. 

[3]  In  Bosse'tt  v.  Fisher,  U  Grat  (52  Va.) 
402,  498,  499,  Moncure,  J.,  in  delivering  the 
opinion  of  the  court,  observes: 

"A  trustee  in  a  deed  of  trust  ia  the  aeent  of 
both  parties,  and  bound  to  act  impartially  be- 
tween them ;  nor  ought  he  to  permit  the  urgen- 
cy of  the  creditors  to  force  the  sale  under  cir- 
cumstances injurious  to  the  debtor  at  an  in- 
adequate priott.  1  Iiom.  Dig.  323;  Quarlea 
V.  Lacy,  4  Mnnf.  251.  Ha  is  'bound  to  bring 
the  estate  to  the  hammer,'  as  has  been  said  by 
Lord  Eldon,  'onder  every  poasible  advantage  to 
big  cestui  que  trust';  and  he  ahonld  use  all 
reasonable  diligence  to  obtain  the  best  price. 
Hill  on  Trustees,  479,  marg.,  and  cases  cited." 
Wilson  V.  Wall.  99  Va.  36S,  38  S.  B.  181. 

In  Minor  on  Real  Property,  i  497,  it  Is  said 
the  trustee  must  exercise  "In  all  ttalnga,  In 
respect  to  the  cestui  que  trust,  the  most 
transparent  good  faith."  See  authorities  note 
1 ;  also,  section  666. 

[4]  It  is  likewise  weU  settled  that  a  trus- 
tee, in  the  exercise  of  a  reasonable  discretion, 
may  adjourn  the  sale  from  time  to  time  to 
meet  the  exigencies  of  the  situation.  Jones 
on  Mortgages,  |  1873,  citing  Dexter  v.  Shep- 
ard,  117  Mas&  480;  Hosmer  v.  Sargent,  8 
Allen  (Mass.)  97,  86  Am.  Dec.  683. 


'Moreover,  if  it  appears  that  going  on  with 
sale  at  the  appointed  time  will  result  in  a 
great  sacrifice  of  the  property,  it  is  his  (the 


trustee's)  positive  duty  to  adjourn  the  sale,  and 
if  be  fails  to  do  so  be  takes  the  risk  of  having 
it  vacated."    27  Cyc.  1475. 

The  text  is  supported  by  the  authorities 
dted  In  notes  8  and  8. 

Such  sale  "will  be  vitiated  by  any  fraud 
against  the  rights  of  the  debtor  or  any  collu- 
sion between  interested  parties  of  a  nature  to 
cause  a  sacrifice  or  depreciation  of  the  prop- 
erty. *  *  *  It  Is  the  duty  of  the  mortgagee 
or  trustee  to  use  every  reasonable  care  and 
.exertion  to  make  the  property  bring  the  high- 
est  price   obtainable."     Id.   1477. 

"If  a  trustee  finds  tbat  there  ia  no  bidder 
present  except  the  creditor,  or  only  sham  bid- 
ders, he  should  adjourn  the  sale."  Fairfax  v. 
Hopkins,  Fed.  Gas.  No.  4614,  2  Crancb  G.  G. 
134;  Meyer  v.  Jefferson  Ins.  Co.,  6  Mo.  App. 
245;  Vail  v.  Jacobs,  62  Mo.  130,  133;  John- 
ston V.  Eason,  38  N.  C.  330,  336;  Briggs  t. 
Briggs,  135  Mass.  806. 

It  has  also  frequently  been  held  that  a 
conrt  of  equity  will  grant  relief  where  prop- 
erty Is  sold  at  a  grossly  Inadequate  price, 
and  the  owner  has  failed  to  attend  the  sale 
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through  mistake  or  Inadrertenoe  of  himself 
or  bis  agent.  Holdsworth  t.  Shannon,  113 
Mo.  808,  21  a  W.  85k  36  Am.  8t  Rep.  723; 
'WUUamson  t.  Dale,  3  Johns.  Cfa.  290;  Blxly 
y.  Mead,  18  Woid.  611;  Seaman  t.  Rigglns, 
2  M.  J.  Eq.  214,  84  Am.  Dec.  200;  Howell  t. 
Hester,  4  N.  J.  Eq.  266;  Wetsler  t.  Schan- 
mann,  24  N.  J.  Eq.  60. 

The  books  abound  with  lllnstratioas  of  the 
principle  that  courts  of  equity  will  seize  upon 
the  fact  of  accident  and  surprise,  coupled 
with  gross  Inadequacy  of  price,  as  a  justifi- 
cation for  granting  rellet 

[S]  The  drcnmstanoe  that,  pending  Iltlga- 
tion,  the  property  has  passed  Into  the  hands 
of  a  purchaser  for  value  and  without  notice, 
constitutes  no  bar  to  granting  the  altematlre 
relief  prayed  for  by  the  appellant,  Mrs. 
Rohrer,  In  her  amended  cross-bill,  namely, 
that  "she  Is  entitled  at  least  to  have  the 
purchase  price  of  $2,000  credited  on  the 
original  $2,000  purchase-money  bond,"  and 
that  Strickland  wUl  only  be  permitted  to  en- 
force his  Judgment  for  whatever  balance 
may  remain  after  applying  such  credit 

[I]  It  appears,  however,  that  the  resale  of 
the  property  made  by  Strickland  for  $2,000 
was  in  monthly  Installments  of  ^iO  each, 
and  that  it  is  doubtful  whether  all  of  it  can 
be  collected.  We  are  therefore  of  opinion 
that  substantial  justice  will  be  done  by  cred- 
iting the  original  purchase-money  note  by 
$1300  (that  being  the  fair  market  value  of 
the  lot  as  ascertained  by  the  verdict  of  the 
jury  and  approved  by  the  first  decree  of  the 
court  below),  to  be  applied  as  of  the  date  of 
the  trustee's  sale. 

Upon  these  considerations,  ttie  decree  of 
the  law  and  chancery  court  of  the  dty  of 
Roanoke  must  be  reversed,  and  the  case  re- 
manded for  further  proceedings  not  in  con- 
flict with  the  views  expressed  in  this  opinion. 

Reversed  and  remanded. 

(11*  v«.  7lt)  — — 

SUTHERLAND  et  aL  r.   GENT. 

(Supreme  Court  of  Appeals  of  Virginia. 

Sept  7.  1914.) 

1.  Ejectmkkt   (S   86*)— BmnxK   ov   PBOor— 
Reszbvations  fbok  Deed. 

The  facts  held  not  to  make  the  case  one 
within  Code  1904,  {  2734a,  placing,  under  cer- 
tain drcnmstances,  tlie  buraen  on  defendant 
in  ejectment  of  showing  that  the  land  in  con- 
tToversy,  witbin  the  exterior  Iraundaries  of  a 
deed  under  which  plaintiff  claims,  is  within  a 
reservation  therefrom. 

[Eid.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  {{  28&-245;    Dec  Dig.  f  86.»] 

2.  BVIDXIfCX  (f   '^09*)— DECI.AIIATIONS  OT  De- 
CBABKD— BOUNDABIES. 

Declaration  of  deceased  that  a  certain 
spot  on  which  was  no  monoment  was  a  cer- 
tain comer  of  a  certain  survey,  is  inadmissible, 
though  he  was  a  shrveyor;  it  not  being  shown 
he  had,  by  actual  survey,  identified  the  comer, 
or  on  what  knowledge  or  information  his  dec- 
laration was  founded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  1162;  Dec.  Dig.  {  800.*] 


3.  EviDSNOB  a  606*)— Opinions  ov  Expebts 
—Fact  in  Contbovebst. 

Experts  may  not  express  opinions  on 
whether  the  land  in  contioveisy  is  within  the 
boundaries  claimed  by  the  declaration  in  eject- 
ment 

[Ed.  Note.— For  otlier  eases,  see  Evidence, 
Cent  Dig.  {  2309;    Dec  Dig.  i  B06.*] 

4.  Evidence     (i     459*)— Paboi.     Bvidchoe— 
Christian  Name  or  Gkantee. 

A  deed  to  two  persons,  giving  the  Chris- 
tian name  and  surname  of  one,  but  the  sur- 
name only  of  the  other,  leaving  a  blank  for  bis 
Christian  name,  does  not  vest  toe  title  in  the 
first  alone,  but  the  Christian  name  of  the  other 
may  be  shown  by  evidence  aliande. 

[E}d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1722,  1906-1910,  2109-2114; 
Dec.  Dig.  (  469.*] 

5.  Evidence    ({    866*)— Recobd    in    Fobmeb 
Suit. 

Of  the  record  in  another  suit,  it  is  enough 
to  introduce  the  pleadings,  showing  the  issues, 
the  decrees,  showing  the  decision  on  the  issues, 
and  a  deed  made  In  pursuance  thereof,  show- 
ing the  decrpes  had  been  carried  into  etFect; 
and  the  evidence  therein,  the  only  effect  of 
which  would  be  to  confuse  and  mislead  the 
jury,  which  has  no  power  to  review  the  deci- 
sion, is  properly  exdnded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  SI  1621-1539 ;   Dec.  Dig.  §  366.*] 

6.  Affeal  and  Ebbob  (S  070*)— Tbial  (f  60*) 
— Obdeb  of  Aoxission  of  Evidence— Dis- 

CBETION. 

The  order  of  admission  of  evidence  is  in 
the  discretion  of  the  trial  court  reviewable 
only  for  abuse  of  such  discretion  to  the  prej- 
udice of  the  other  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §»  3849-8861;  Dec  Dig. 
I  970;*  Trial,  Cent  Dig.  {$  138-140,  142,  143, 
145;    Dec  Dig.  {  68.*] 

7.  Ejectment  (8  90*)— Evidenct— Recobd  of 
Otreb  Suit. 

The  record  in  an  action  of  ejectment  by 
B.  against  S.,  in  which  B.  had  jndRment,  is,  in 
ejectment  by  O.  against  S.  and  others,  for  land 
including  that  involved  in  B.'s  action,  admin- 
sible  against  S.,  at  least  to  prove  a  breach  in 
the  continuity  of  his  possession,  provided  it 
be  shown  possession  of  the  land  was  taken  by 
B.  under  his  judgment 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  H  254-277;   Dec  Dig  {  90.*] 

Error  to  Circuit  Court,  Russell  Oonnty. 

Action  by  J.  W.  Gent  against  W.  H.  Suth- 
erland and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed  and 
remanded  for  new  trlaL 

W.  W.  Bird,  of  Lebanon,  and  Sutherland  & 
Sutherland,  of  Glintwood,  for  plaintiffs  in  er- 
ror. Finney  &  Wilson,  of  Lebanon,  for  de- 
fendant in  error. 

WHITTLE,  J.  Tte  defendant  in  error, 
Gent,  filed  his  declaration  in  ejectment  in 
the  drcnit  court  against  the  plaintiffs  in 
error,  W.  H.  Sutherland,  Johnson  Sutherland, 
Morgan  Sutherland  and  George  Ramey,  to 
recover  267%  acres  of  land  situated  in  Rns- 
sell  county.  The  case  was  tried  at  January 
term,  1913,  and  resulted  in  a  verdict  and 
judgment  for  the  plaintiff.  Numerous  ex- 
ceptions were  taken  by  the  defendants  to 
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nillngB  of  the  conrt  on  evidence  and  Instmc- 
tlons,  and  finally  to  the  refusal  to  set  aside 
the  verdict  as  contra^  to  the  law  and  the 
eTldenc& 

[1]  The  plalntiir,  to  connect  his  title  with 
the  commonwealth,  pnt  in  evidence  a  deed 
from  Richard  Smith  to  the  Warders,  under 
date  May  29,  1806,  embracing  a  large  bound- 
ary of  land  in  Russell  county.  The  deed 
recites  that  the  entire  tract  was  divided  Into 
various  lots  of  10,000  acres,  5,000  acres,  and 
other  quantities  of  land  each,  for  which  sep- 
arate patents  had  been  taken  out  by  the 
grantor,  all  of  which  were  recorded  in  the 
land  office.  These  various  parcels  amounted 
In  the  aggregate  to  3S4,723  acres,  more  or 
lees.  The  deed  expressly  reserves  from  the 
operation  of  the  grant  to  the  Warders  a 
boundary  of  60,000  acres  sold  and  conveyed 
by  the  grantor  to  F.  Francis  De  Tu  Benf, 
and  also  other  lands  referred  to  therein. 

In  Reusens  v.  I^awson,  91  Va.  226,  21  S.  E. 
347,  the  following  important  rule  of  evidence 
Is  enunciated: 

"Where  the  title  papers  of  the  plaintiff  in 
ejectment  disclose  the  fact  that  the  exterior 
boundaries  of  the  survey,  upon  which  a  grant 
or  deed  to  one  under  whom  he  claims  is  founded, 
include  lands  which  have  been  excepted  from 
the  operation  of  the  grata  t,  or  lands  which 
have  been  aliened  since  the  grant  was  issued, 
and  which  Iiave  been  excepted  from  the  op- 
eration of  the  deed  of  his  grantor,  it  is  in- 
cuml>ent  on  the  plaintiff  to  show  that  the 
lands  in  controversy  are  not  within  the  ex- 
cepted  or  aliened   lands." 

This  principle  has  been  modified  by  stat- 
ute (section  2734a  of  the  C!ode)  to  the  extent 
that  when  the  boundaries  of  the  reserved 
land  are  not  sufficiently  described  on  the  face 
of  the  grant  or  other  conveyance, 
**or  by  reference  on  the  face  thereof  to  other 
grants  or  conveyances  of  public  record,  con- 
taining such  sufficient  description,  by  courses 
and  distances,  natural  boundaries  or  landmarks, 
or  otherwise  of  such  reserved  land,  as  will  en- 
able the  same  to  be  readily  and  accurately 
located  by  a  competent  surveyor,  the  plaintiff 
shall  be  entitled  to  recover  so  much  of  said 
land  within  said  exterior  lines,  as  does  not 
appear  by  a  preponderance  of  the  evidence  to 
be  within  the  limits  of  any  such  reservation, 
and  as  he  would  otherwise  be  entitled  to  re- 
cover if  such  grant  or  other  conveyance  had 
contained  no  such  reservation:  Provided,  that 
this  act  shall  not  apply  when  it  shall  appear 
from  die  evidence  that  the  defendant  is  in  pos- 
session of  such  reserved  land  under  claim  of 
title  thereto." 

In  a  case  to  which  it  applies,  the  practical 
effect  of  the  foregoing  qualification  is  to 
cast  upon  a  defendant  the  burden  of  proving 
that  the  land  in  controversy  lies  within  the 
limits  of  the  reservation.  This  case,  how- 
ever, does  not  fall  within  either  the  letter  or 
spirit  of  the  statute.  The  theory  of  the 
plaintlfr  is  that  the  land  in  dispute  is  part 
of  block  27  of  6,000  acres  of  the  Richard 
Smith  survey,  now  Icnown  as  the  Warder 
land.  Block  27  was  granted  by  the  common- 
wealth to  Smith  by  patent  dated  July  4, 
1787,  and  is  of  record  in  the  land  office^  the 


patent  giving  the  metes  and  bounds  at  the 
tract. 

The  opposing  theory  of  the  defendants  is 
that  the  land  is  part  of  block  28,  which  ad- 
Joins  block  27  on  the  west,  and  is  within  the 
limits  of  the  60,000-acre  reservation.  Block 
26  also  contains  6,000  acres,  and  was  pat- 
ented by  the  commonwealth  to  Smith  by 
metes  and  bounds,  and  Is  of  record  in  the 
land  office. 

[2]  In  these  circumstances,  the  plaintiff,  re- 
alizing that  it  was  Incumbent  upon  him  to 
prove  that  the  land  In  controversy  was  with- 
in block  27,  sought  to  show  that  fact  by  C.  A. 
Albert,  the  county  surveyor.  Albert  had  never 
surveyed  block  27,  and  possessed  no  {lersonal 
knowledge  of  its  lines  and  comers.  His  testi- 
mony amounts  to  this:  That  20  years  before 
the  trial  one  Thomas  Davis  (Warder's  agent, 
who  had  since  died)  pointed  out  to  him  what 
he  alleged  to  be  the  northeast  corner  of  block 
27.  There  was  no  corner  tree  standing  on 
the  spot  at  that  time,  or  other  monument,'  to 
mark  the  comer  and  substantiate  Davis' 
statement  He  was  a  surveyor,  it  is  true,  but 
it  was  not  shown  that  he  had  identified  the 
corner  in  question  or  other  lines  and  corners 
in  block  27  or  adjoining  tracts  by  actual  sur- 
vey; nor  was  it  shown  upon  what  knowledge 
or  information  his  declaration  to  Albert  was 
founded. 

In  Clements  v.  Kyles,  13  Grat  (54  VaJ  460, 
it  was  held  that: 

"The  statement  of  a  person  living  on  the 
land  at  the  time,  made  many  years  before  the 
trial,  at  which  time  he  was  dead,  pointing  out 
to  the  witness  two  of  the  corners  called  for  in 
W.'s  patent,  is  not  competent  evidence;  he 
not  having  been  the  surveyor  or  chain  carrier 
at  the  making  of  the  survey,  or  owner  of  that 
or  adjoining  lands  calling  for  the  same  bound- 
aries, or  having  any  motive  or  interest  to  in- 
quire and  ascertain  the  facts." 

Lee,  J.,  in  the  same  case,  at  page  478,  of  13 
Grat.  (64  Va.)  observes: 

"But  although,  as  stated  in  the  opinion  of 
the  court  in  Boardman  v.  Reed,  6  Pet.  328  [8 
L.  Ed.  416],  and  approved  in  Harriman  v. 
Brown,  8  Leigh,  706.  from  the  perishable  char- 
acter of  the  landmarks  in  this  country  evidence 
of  hearsay  as  to  particular  facts  may,  under 
proper  restrictions,  be  received  upon  a  question 
of  ancient  boundary,  yet  such  evidence  should 
be  carefully  watched,  because  from  its  very 
character  it  may,  in  many  or  most  cases,  be 
utterly  impossible  to  meet  or  disprove  it; 
*  *  *  it  should  not  be  carripd  farther  than 
required  by  the  absolute  necessities  of  the  case." 

In  Pry  v.  Stowers,  92  Va.  13,  22  S.  E.  500, 
this  court  reversed  the  Judgment  of  the  trial 
court  because  of  the  admission  of  declara- 
tions similar  to  those  admitted  in  this  case. 
See,  also,  Douglas  Land  Co.  v.  Thayer  Ca. 
107  Va.  292,  58  S.  B.  1101. 

[3]  The  witness  Albert,  In  his  testimony 
and  report  of  survey,  likewise  transgressed 
the  rule  laid  down  by  Riely,  J.,  in  Holleran 
V.  Melsel,  91  Va.  144,  21  S.  E.  658,  that: 

"In  an  action  of  ejectment,  the  question 
whether  the  land  in  controversy  is  within  the 
l)Ouudaries  claimed  by  the  plaintiff's  declara- 
tion is  a  question  of  fact  npon  which  witness- 
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«s  may  state  their  knowledge,  bat  ai>oii  which 
experts  may  not  express  opinions.  On  such 
questions  expert  testimony  is  not  admissible." 

The  eTldence  r^ed  on  to  Identify  the  b»- 
ginning  point  of  block  27  being  Inadmissible, 
it  follows  that  the  entire  structure  erected 
thereon  must  fall. 

[4]  Another  fundamental  assignment  of  er- 
ror arged  Involves  the  ruling  of  the  court 
with  respect  to  a  deed  in  the  plaintiff's  line 
of  tittle  from  R.  B.  Musick  and  wife,  convey- 
ing the  land  described  in  the  declaration  to 
Jesse  Beam  and Nichols. 

The  defendant  offered  to  prove  by  Jesse 
Beam  that  A.  B.  Nichols  was  the  grantee  in- 
tended in  the  deed;  that  witness  and  A.  B. 
Nichols  bought  the  land  Jointly;  "that  wit- 
ness received  the  deed  and  turned  it  over  to 
A.  B.  Nichols,  who  BtUl  has  it"  But  the 
court  excluded  the  evidence,  and  held  that 
the  legal  effect  of  the  deed  from  Musick  and 
wife  was  to  convey  the  entire  tract  of  land  to 
Beanu 

This  we  think  was  error. 

In  Golpoys  V.  Colpoys,  Jacob's  Reports,  461, 
Sir  Thomas  Plumer  (Master  of  the  Bolls  of 
the  High  Court  of  Chancery),  at  pages  463, 
464,  says: 

"In  the  case  of  a  patent  ambiguity,  that  la, 
one  appearing  on  the  face  of  the  instrument,  as 
a  general  rule  a  reference  to  matters  dehors 
the  instrument  is  forbidden.  It  must,  if  pos- 
sible, be  removed  by  construction,  and  not  by 
averment  But  In'  many  cases  this  is  imprac- 
ticable; where  the  terms  used  are  wholly  in- 
definite and  equivocal,  and  carry  on  the  face 
of  them  no  -certain  or  explicit  meaning,  and  the 
instrument  furnishes  no  materials  by  which 
the' ambiguity  tiiua  arising  can  be  removed;  if 
in  such  cases  the  court  were  to  reject  the  only 
mode  by  which  the  meaning  could  be  ascer- 
tained, viz.,  the  resort  to  extrinsic  circumstanc- 
es, the  instrument  must  become  inoperative  and 
void.  As  a  minor  evil,  therefore,  common 
sense  and  the  law  of  England  (which  are  sel- 
dom at  variance)  warrant  the  departure  from 
the  general  rule,  and  call  in  the  light  of  ex- 
trinsic evidence.  The  boolis  are  full  of  in- 
stances sanctioned  by  the  highest  authorities 
both  in  law  and  equity.  •  •  •  When  a  leg- 
acy Is  given  to  a  man  by  his  surname,  and  the 
Christian  name  is  not  mentioned,  is  not  that  a 
patent  ambiguity?  Yet,  it  is  decided,  that 
evidence  is   admissible." 

In  Fletcher  v.  Mansur,  5  Ind.  267,  the  land 
was  conveyed  to  Barrett  by  his  surname 
alone,  leaving  a  blank  for  his  Cnrlstian  name, 
and  the  deed  was  delivered  by  the  grantor  to 
him.  Intending  thereby  to  vest  in  him  the  le- 
gal title  Held,  the  omission  of  the  Christian 
name  was  an  ambiguity  that  could  be  sup- 
plied by  proof  aliunde.  - 

So  In  Morse  t.  Carpenter,  19  Vt  615,  where 
the  deed  was  to  Morse  &  Houghton  of  Bakers- 
field,  and  it  was  proved  that  the  plaintiffs, 
who  claimed  under  the  deed,  had  lately  been 
partners  in  that  town,  they  were  allowed  to 
take  the  title. 

In  8  Washburn  on  Real  Property,  280,  the 
author  says: 

"And  where  the  Christian  name  of  the  gran- 
tee was  left  blanlc  in  a  deed,  it  was  held  com- 
petent for  liim  to  show  who  was  intended  by 
proof  aliunde,  he   being  in  possession  of  the 


deed"  (citing  Fletcher  y.  Mansur  and  Morse  v. 
Carpenter,  supra). 

See  1  Devlin  on  Real  Estate,  Deeds  (3d 
Ed.)  section  206,  and  section  209,  citing  Staak 
V.  Sigelkow,  12  Wis.  234.  In  section  208  the 
distinction  is  drawn  between  the  legal  effect 
of  a  deed  to  a  partnership  and  a  deed  to 
the  members  of  a  firm,  describing  them  as 
composing  the  firm.  In  the  former  case  the 
partner  or  partners  named  take  the  property 
as  grantees,  incumbered,  however,  by  an 
equitable  lien  in  favor  of  the  unnamed  part- 
ners, while  in  the  latter  each  partner  take» 
an  undivided  interest  in  the  land. 

[5]  Defendants  offered  in  evidence  the  rec- 
ord in  the  chancery  cause  of  James  Campbell 
T.  Richard  Smith's  Heirs,  to  extract  the  ti- 
tle to  the  50,000  acres  of  land  reserved  In 
the  deed  from  Smith  to  the  Warders  (which 
included  block  26  of  5,000  acres),  as  tending 
to  show  that  the  plaintiff  never  obtained  title 
to  the  land  in  controversy.  To  the  introduc- 
tion of  that  record  the  plaintiff  objected; 
the  coArt  admitted  the  pleading,  process,  and 
decrees  and  the  deed  made  In  pursuance 
thereof,  but  excluded  the  depositions  and 
other  evidence  In  the  case,  to  which  latter 
ruling  the  defendants  excepted. 

There  was  no  error  in  refusing  to  admit 
the  evidence.  The  pleadings  showed  the  is- 
sues involved  in  the  suit,  and  the  decrees 
showed  the  decision  of  the  court  upon  those 
issues,  and  the  deed  showed  that  the  decrees 
had  been  carried  Into  effect  The  record 
imports  verity,  the  Jury  had  no  power  to 
review  the  decision  of  the  court,  and  the  only 
effect  of  admitting  the  evidence  would  have 
been  to  confuse  and  mislead  them.  The  rule 
is  well  settled  that  it  Is  not  necessary  in  a 
dTil  case  to  introduce  the  whole  record  of 
another  case  in  evidence,  but  only  such  parts 
of  it  as  relate  to  the  matters  in  issue.  Wynn 
V.  Harman's  Devisees,  5  Grat  (46  Va.)  157, 
bottom  page  374  (Va.  Rep.  Anno.),  and  cases 
cited  in  notes. 

[•,  7]  The  plaintiff  in  rebuttal  offered  in 
evidence  the  record  In  an  action  of  eject- 
ment wherein  Jesse  Beam  was  plaintiff  and 
Dock  Sutherland  defendant,  to  the  introduc- 
tion of  which  the  defendants  objected  on  the 
ground  that  it  was  evidence  in  chief,  and, 
moreover,  because  it  was  not  between  the 
same  parties  or  their  privies  and  did  not  em- 
brace the  land  In  controversy.  The  order 
of  the  admission  of  evidence  Is  always  In  the 
discretion  of  the  trial  court,  and  does  not 
constitute  reversible  error  unless  such  dis- 
cretion lias  been  abused  to  the  prejudice  of 
the  other  iMrty.  It  was  shown  that  "Dock 
Sutherland"  and  "Johnson  Sutherland"  was 
the  same  person,  and  the  latter  one  of  the 
defendants  in  the  case,  and  there  was  evl- 
dence  tending  to  show  that  die  land  involved 
in  that  action  was  part  of  the  land  in  con- 
troversy here.  Therefore  the  record  was 
admissible  evidence  against  Johnson  Suther- 
land; at  least  for  the  purpose  of  proving  a 
breach  in  the  continuity  of  his  irassession. 
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provldefl,  however,  It  was  shown  that  poa- 
sesslon  of  the  land  was  token  by  Beam  un- 
der bis  jndgment 

We  haTe  thos  endeavored  to  dispose  of  the 
more  Important  qnestlons  of  evidence  raised 
on  the  former  trial,  snc^  as  are  likely  to 
occur  at  the  next  trial;  bnt  It  is  not  prac- 
ticable to  anticipate  what  the  evidence  may 
be  with  sufficient  deflniteness  to  enable  tis 
to  pass  npon  the  pertinency  of  the  instruc- 
tions offered  at  the  last  trial  to  new  condi- 
tions that  may  arise  on  the  new  trial.  For 
that  reason  It  would  be  profitless  to  notice 
the  assignments  of  error  with  respect  to  In- 
structions. 

For  these  reasons  the  Judgment  must  be 
reversed  and  a  new  trial  directed,  and  the 
ease  remanded. 

Beversed. 

(116  ViL  «24) 

BDQEWOOD  DISTTLMNG  CO.,  Inc.,  v. 
ROSSEB'S  ADM'B  et  al. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  7, 1914.) 

1.  EXKHPTIOKB   (5    46*)— HOMESTBAD— "SHIFT- 

IHO"  Stock  or  Mebohandibe. 

A  homestead  exemption  out  of  the  proceeds 
of  the  sale  in  bulk  by  bis  administrator,  of 
intestate's  stock  of  Koods.  Is  not  within  the  In- 
hibition of  Const  1902,  {  191,t  and  Code  1904, 
{  S^O,  that  such  exemption  shall  not  be  claim- 
ed or  held  "In  a  shifting  stock  of  merchandise" ; 
the  business  tenninating  and  the  stock  ceasing 
to  be  shifting  on  intestate's  death. 

[EM.  Mote.— For  other  cases,  see  Exemptions, 
Cent  Dig.  i  62;  Dec.  Dig.  $  46.*] 

2.  ExKMPnoRS  <|  80*)— HoKxsTBAn— Stock 
or  Goods— Biaars  or  IirrANXS— Bsmoval 
roou  State. 

The  right  of  infants  residing  in  the  state 
with  their  tether  to  a  homestead  exemption, 
attaching  immediately  on  his  death,  is  not  lost 
by  their  mother  and  guardian  talcing  them  from 
the  state. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  {  34;    Dec  Dig.  |  30.*] 

3.  Exemptions  (|  64*)— Homestead— Stock 
or  Goods— Demands  fob  Pubchase  Pbice. 

The  provision  of  Const  1902,  {  190.t  and 
Code  1904,  i  3680,  tlwt  the  homestead  exemp- 
tion shall  not  extend  to  a  demand  "for  the  pur- 
chase price  of  the  property,  or  any  part  there- 
of," does  not  prevent  allowance  to  intestate's 
children  of  the  exemption  from  a  stock  of  goods, 
after  deducting  the  value  of  tlie  part  thereof 
unpaid  for. 

[EM.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  I  76;   Dec.  Dig.  {  64.*] 

4.  BxcwraioRB  (I  64*)— Hombstkao— Stock 
or  Goods— Claim  or  Exemption. 

The  doctrine  of  confusion  of  goods  does 
not  apply  to  deprive  intestate's  children  of  right 
to  allowance  of  a  homestead  out  of  the  proceeds 
of  a  stock  of  goods  sold  in  bulk  by  the  admin- 
istrator, because  the  exemption  cannot  be  claim- 
ed against  the  demand  for  the  price  of  such 
of  them  as  intestate  did  not  pay  for;  but  the 
amount  of  such  price  is  merely  to  be  deducted 
before  allowing  the  exemption. 

[EM.  Note. — ^For  other  cases,  see  Exemptions, 
Cent  Dig.  f  76;   Dec.  Dig.  {  54.*] 


5.  Exemptions   (t  80*)— Homestead— Monbt 
Exemption  to  Hinobs- Receivebb. 

The  homestead  allowance  to  minors,  inur- 
ing to  their  benefit,  under  Code  1904,  f  8635, 
till  they  are  of  agel  or  marry,  after  which,  the 
creditors  are  entitlea  to  the  principal,  consisting 
of  money,  should,  instead  of  being  paid  to  the 
infants'  guardian,  be  administered  by  the  court, 
through  a  receiver. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  J  34;    Dec.  Digri  30.*] 

Appeal  from  Circuit  Court,  Tazewell 
County. 

Controversy  between  the  Edgewood  Dis- 
tilling Company,  Incorporated,  and  the  infant 
chil^en  of  J.  E.  Rosser,  deceased,  as  to  a 
homestead  exemption.  From  a  decree  allow- 
ing the  exemption  and  directing  the  admin- 
istrator to  pay  it,  said  company  appeals. 
Amended  and  afilrmed. 

RusseU  B.  Bitz,  of  Bluefleld,  W.  Va.,  for 
appellant  Sexton  &  Boberts,  of  Bluefleld,  W. 
Va.,  for  appellees. 

WHITTLE,  J.  This  la  a  controversy  be- 
tween the  appellant,  a  creditor  of  the  estate 
of  J.  E.  Roaser,  deceased,  and  the  infant 
children  of  the  decedent,  over  a  dlalm  by 
the  latter  to  a  homestead  exemption  In  the 
proceeds  of  sale  of  the  personal  estate  made 
by  his  administrator. 

Rosser  had  been  a  retail  liquor  dealer  in 
the  town  of  Pocahontas,  and  died  Intestate 
survived  by  his  wife  (who  Intermarried  with 
one  Thomas  H.  Brown),  and  three  Infant 
children.  The  eldest  child  lives  in  Virginia. 
Brown  qualified  as  guardian  of  the  two 
younger  children,  and  they  were  taken  by 
him  to  West  Virginia,  where  they  now  re- 
side. 

The  administrator  caused  an  inventory  and 
appraisement  to  be  made  of  the  property,  in- 
cluding the  stock  of  goods  on  hand  at;  the 
death  of  the  Intestate.  Shortiy  thereafter  he 
sold  the  entire  personal  estate  in  bulk  at 
public  auction.  The  assets  comprised  goods 
on  hand,  fixtures,  equipment,  lease  of  the 
building,  the  unexpired  liquor  lic^ise,  and 
good  will;  and  all  brought  at  the  sale  the 
gross  sum  of  $2,560. 

After  the  sale,  the  guardian  of  the  two 
Infants  and  the  next  friend  of  the  remaining 
child  filed  homestead  deeds  on  their  behalf, 
claiming  an  exemption  of  $2,000  out  of  the 
money  In  the  hands  of  the  administrator. 
Rosser  was  heavily  indebted  at  the  time  of 
his  death,  and  after  the  occurrences  nar- 
rated above  a  creditors'  suit  was  brought  to 
administer  the  estate  under  the  direction 
of  the  court 

The  case  was  referred  to  a  commissioner 
In  chancery  to  take  the  usual  accounts,  and, 
moreover,  to  inquire  whether  or  not  the  in- 
fant defendants,  or  any  of  them,  were  enti- 
tled to  have  set  apart  to  them  a  homestead 
out  of  the  assets.  The  report  upon  that  in- 
quiry, being   favorable   to   the  infants,   was 


*For  othsr  eas«  sm  sam*  topic  and  sactton  MUUBER  la  Dec  Cls.  ft  Am.  Slg.  Kay-No.  Ssrlei  *  a«p'r  lod* 
t  Cods  IMH,  p.  oclxzl.  t  Code  1904,  p.  cclxx. 
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excepted  to  by  the  Edgewood  Distilling  C!om- 
pany,  Incorporated,  a  creditor.  The  court 
passed  a  decree  OTernillng  the  exceptions 
and  directing  the  administrator  (after  dis- 
tributing among  the  creditors  the  portions 
of  the  fnnd  to  which  they  were  severally  as- 
certained to  be  entitled)  to  pay  to  the  guardi- 
ans of  the  Infants  the  amounts  reported  in 
their  favor  under  the  homestead  deeds. 
From  that  decree  this  appeal  was  granted. 

[1]  Three  grounds  are  alleged  against  the 
allowance  of  the  homestead: 

1.  Because  the  Constitution,  section  191, 
and  the  statute  (Code,  S  3630)  both  declare 
that  such  exemption  "shall  not  be  claimed  or 
held  In  a  shifting  stock  of  merchandise." 

The  exemption,  in  this  instance,  does  not 
<x>me  within  the  Inhibition.  It  is  true  the 
fnnd  in  question  is  In  part  the  product  of 
the  sale  of  goods  in  stock  in  Rosser's  life- 
time, and  at  that  time  constituted  a  shifting 
stock  of  merchandise  within  the  meaning  of 
the  prohibition;  but  upon  his  death,  by  op- 
«ration  of  law,  title  to  all  his  personal  as- 
sets devolved  upon  his  administrator,  who 
had  neither  added  to  the  stock  by  purchase 
nor  diminished  It  by  sale.  In  other  words, 
the  business  absolutely  terminated  with  the 
death  of  Rosser,  and  the  stock  ceased  to  be 
shifting  and  became  fixed  and  stable,  and 
80  remained  intact  until,  as  remarked,  it  was 
converted  Into  money  by '  the  administrator 
by  a  sale  at  pubUc  auction  and  in  bulk. 

[2]  2.  It  is  also  contended  that  with  re- 
spect to  two  of  the  Infants,  their  claim  to  a 
homestead  should  not  prevail  because  they 
are  nonresidents  of  the  state. 

The  effect  of  that  contention.  If  sound, 
would  be  to  vest  the  entire  homestead  in 
the  eldest  child,  who  admittedly  resides  In 
Virginia.  But  the  pretension  is  without 
merit.  The  Infants  were  residing  in  this 
state  with  their  father,  and  upon  Ills  death 
their  right  to  a  homestead  in  the  property 
Immediately  attached.  That  estate  could 
not  have  been  devested  by  any  act  on  the 
part  of  the  infants,  and  with  stronger  rea- 
son they  could  not  be  deprived  of  It  by  the 
adventitious  circumstance  of  their  being  car- 
ried beyond  the  borders  of  the  common- 
wealth by  their  mother  and  guardian,  who 
absolutely  controlled  their  movements. 

In  Clendenning  v.  Conrad,  91  Va.  410,  21 
8.  K  818,  the  right  of  infants,  who  had  been 
moved  from  Virginia  to  West  Virginia  by 
th^r  guardian,  to  claim  a  hcnnestead  in 
their  parent's  estate  does  not  seem  to  have 
been  questioned.  See,  also,  Burks'  FL  &  Pr. 
791:    21  Cyc   571,  672. 

[S,41  3.  The  remaining  contention  Is  that 
«lnce  the  fnnd  in  the  hands  of  the  adminis- 
trator is  partly  composed  of  the  proceeds  of 
sale  of  whiskies  bought  by  Rosser  from  ap- 
pellant and  on  hand  at  the  time  of'  bis 
death,  the  right  to  the  exemption  does  not 
attach;   that  by  the  pro  visions  both  of  the 


Constitution  (section  190),  and  the  statute 
(Code,  {  3630),  the  exemption  does  not  ex- 
tend to  a  demand  "for  the  purchase  price  of 
said  property,  or  any  part  thereof.  If  the 
property  purchased  and  not  paid  for  be  ex- 
changed for  or  converted  into  other  prop- 
erty by  the  debtor,  such  last-named  property 
shall  not  be  exempted  from  the  payment  of 
such  unpaid  purchase  money    •    *    *." 

Appellant  invokes  the  doctrine  of  confu- 
sion of  goods,  and  insists  that  the  price  of 
these  whiskies  constitutes  part  of  the  fund, 
whldi  cannot  be  separated  from  the  price  of 
other  assets  of  the  estate  which  entered  in- 
to it  at  the  sale  in  bulk,  and  copsequently 
that  its  entire  demand  must  be  paid  out  of 
the  Joint  fund  in  preference  to  the  exemp- 
Uon. 

It  appears  that  the  liquor  sold  by  appel- 
lant to  Rosser  and  not  disposed  of  at  the 
time  of  his  death,  was  appraised  separately 
and  at  Its  market  value — ^that  is  to  say,  at 
the  price  actually  agreed  to  be  paid  for  the 
goods  by  Rosser  and  the  expense  of  putting 
them  In  the  house.  This  was  the  full  meas- 
ure of  recovery,  superior  to  the  claim  of 
homestead,  to  which  the  commissioner  as- 
certained- appellant  to  be  entitled,  and  the 
court  correctly  confirmed  that  finding. 

The  doctrine  of  confusion  of  goods  has 
no  application  to  the  facts.  It  is  a  rule  of 
necessity,  and  imposes  loss,  not  upon  the  In- 
nocent, but  upon  one  who  willfully  mixes 
his  goods  with  those  of  another,  so  that  they 
cannot  be  distinguished  and  separated.  Ap- 
pellant was  allowed,  as  against  the  exemp- 
tion, the  contract  price  of  the  whiskies  sold 
by  the  administrator,  and  that  was  all  it 
was  entitled  to  demand. 

[B]  4.  The  decree  appealed  from  directed 
the  administrator  to  pay  the  exemption  al- 
lowed the  infants  to  their  guardians.  In 
the  circumstances  of  this  case  (the  widow 
having  married),  the  homestead  set  apart 
Inures  to  the  benefit  of  the  "minor  children 
until  they  respectively  attain  the  age  of 
twenty-one  years,  or  marry,  tf  they  marry 
before  attaining  that  age."  Code,  S|  3635, 
3636.  The  homestead,  as  we  have  seen,  con- 
sists of  money  in  the  hands  of  the  adminis- 
trator, and  the  creditors  of  the  estate  will 
be  entitled  to  the  principal  fund  after  the 
homestead  estate  terminates. 

We  are  of  opinion  that  the  rights  of  all 
parties  will  best  be  conserved  if  the  court 
shall  administer  the  estate  by  a  receiver  ap- 
pointed for  the  purpose,  the  usufruct  from 
time  to  time  to  be  paid  by  him  to  the  guard- 
ians of  the  Infants,  and  the  corpus  held  for 
the  benefit  of  creditors  after  the  termination 
of  the  homestead. 

The  decree,  therefore,  must  be  amended 
In  the  particular  indicated,  and  as  amend- 
ed will  be  affirmed. 
Amended  and  affirmed 
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GRANT  ▼.  HARRIS  et  ox. 

(Sapteme  Conrt  of  Appeals  of  Virginia.    S«pt 
7,  1914.) 

1.  WiTNKSaBS     (5    21»*)— DlSQUikLinOATION— 

Attobnxts. 

Confidential  commvinications  between  at- 
torney and  client,  made  because  of  the  relation- 
ship and  concerning  the  subject-matter  of  the 
attorney's  employment,  are  privileged  from  dis- 
closure even  in  the  interest  of  justice,  but  the 
rule  is  for  the  benefit  of  the  client  and  may  be 
waived,  either  expressly  or  by  implication. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  US  760,  781,  782 ;   Dec.  Dig.  i  219.»i 

2.  Witnesses  (9  219*)— Atiobnet  add  Cu- 
ENT  —  Confidential  Communications  — 
Pbivileoe. 

Where  a  settlement  contract  and  certain 
deeds  executed  by  complainant,  which  she  sued 
to  set  aside,  were  alleged  to  have  been  procured 
from  her  by  duress  and  slic  denied  ibat  <'eitr,ii 
attorneys,  who  were  iustrumuntal  lu  uiakiiig  the 
settlement,  bad  been  employed  by  ber,  but  claim- 
ed instead  that  they  represented  the  other  side 
of  the  transaction,  and  that  they,  at  the  in- 
stance of  others  adversely  interested,  induced 
her  to  execute  the  deed  and  settlement  agree- 
ment without  knowledge  as  to  its  contents,  and 
while  she  was  incompetent  to  do  so,  she  there- 
by waived  her  right  to  claim  her  privilege  to 
prevent  ttie  attorneys  from  testifying. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  Si  769,  781,  782;   Dec.  Dig.  {  219.*] 

3.  Deeds  (J  211*)— Cancellation— Capaoitt 
—Fraud— Evidence. 

In  a  suit  to  set  aside  a  settlement,  and  a 
deed  executed  by  complainant  pursuant  thereto, 
evidence  held  insufficient  to  show  that  the  set- 
tlement was  obtained  by  fraud  or  duress,  or 
that  complainant  was  overreached  or  induced 
to  execute  the  same  without  knowledge  of  its 
effect. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  K  637-647;  Dec  Dig.  5  211.»] 

4.  Deeds  (S  211*)— Vaudity— Fraud. 

Where  complainant  conveyed  land  and  oth- 
er property  to  H.  in  trust  for  herself,  in  order 
that  she  might  prevent  the  property  being  taken 
nnder  judgment  which  she  exjiected  might  be 
rendered  against  her,  but  which  trust  H.  denied, 
his  failure  to  disclose  the  same  to  complainant's 
attorneys  at  the  time  a  subsequent  settlement 
was  entered  into  between  them,  in  which  com- 
plainant executed  to  H.  and  wife  the  deed  in 
controversy,  was  not  inch  fraud  on  his  part,  on 
the  theory  that  he  was  under  a  fiduciary  rela- 
tion to  complainant  as  entitled  her  to  have  the 
settlement  and  deed  set  aside. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  Si  637-647;   Dec.  Dig.  f  211.*] 

Appeal  from  Circuit  Court,  Washington 
County. 

Action  by  Ellzabetb  M.  H.  Grant  against 
W.  J.  Harris  and  wife  to  set  aside  certain 
conveyances  and  a  compromise  agreement. 
From  a  decree  of  dismissal,  complainant  ap- 
peals.   Affirmed. 

L>.  P.  Summers,  of  Abingdon,  for  appellant 
White,  Penn  &  Penn,  of  Abingdon,  and  Pow- 
ell, Price  &  Shelton,  of  Bristol,  for  appel- 
lees. 

BUCHANAN,  J.  On  the  2l8t  of  February, 
1910,  the  appellant,  Ellzabetb  N.  H.  Grant, 
and  the  appellees,  W.  J.  Harris  and  wife,  met 
together,  when  tbe  two  deeds  and  the  agree- 


ment, of  which  tbe  following  are  copies,  were 
executed: 

"This  deed,  made  this  2l8t  day  of  Febroaty, 
1910,  by  and  between  W.  J.  Harris  and  Irma 
C.  Harris,  bis  wife,  parties  of  the  first  part, 
and  Mrs.  Elizabeth  H.  Grant  widow  of  John 
Holland  Peter  Grant,  dec'd,  party  of  the  second 
part,  and  Thomas  Odell,  colored,  party  of  tbe 
third  part 

"That,  whereas,  the  said  Mrs.  Elizabeth  H. 
Grant,  had  heretofore,  on  the  16tb  day  of  De- 
cember, 1909,  conveyed  her  farm  hereinafter 
described  'together  with  all  her  personal  prop- 
erty, including  the  household  and  kitchen  furni- 
ture of  every  description' ; 

"And,  whereas,  some  dissatisfaction  has  arisen 
between  the  parties  as  to  the  form  and  some  of 
the  provisions  of  the  deed,  and  of  tbe  inade- 
quacy of  the  consideration  recited  therein: 

"Now,  therefore,  in  order  to  put  all  questions 
arising  under  said  conveyance  at  rest  forever 
between  the  parties,  now,  therefore,  the  parties 
of  the  first  part  hereby  sell,  grant  and  convey 
unto  the  party  of  the  second  part  in  considera- 
tion of  the  sum  of  one  dollar,  casli  in  hand  paid 
by  the  said  second  party  to  tlQe  first  parties,  the 
receipt  of  which  is  hereby  acknowledged,  the 
farm  which  the  party  of  the  second  part  hereto- 
fore conveyed  to  the  said  first  parties  on  tbe 
16th  day  of  December,  1909,  by  deed  duly  re- 
corded in  the  clerk's  office  of  Washington  coun- 
ty, in  Deed  Book  No.  73,  page  588,  and  descrit>- 
cd  therein  as  'The  farm  upon  which  tbe  party 
of  the  first  part  (meaning  then  Mrs.  Elizabeth 
H.  Grant)  now  resides,  in  Washington  county, 
Virginia,  near  Osceola,  and  adjoining  the  lands 
of  George  and  Thomas  Rhea,  the  widow  Wil- 
liamson, Fisher  and  others,  containing  three 
hundred  and  thirty  acres  (330)  be  tbe  same  more 
or  less,  together  with  all  of  her  personal  prop- 
erty including  the  household  and  kitchen  furni- 
ture of  every  description.' 

"To  have  and  to  bold  in  fee  simple  forever, 
and  with  covenants  of  general  warranty,  and 
the  parties  of  the  first  part  further  covenant 
that  they  have  a  good  right  to  convey  and  that 
they  do  convey  all  of  said  real  estate  and  per- 
sonal property  free  from  liens  and  incumbranc- 
es of  every  character  and  kind. 

"It  is  expressly  understood,  in  consideration  of 
the  premises  aforesaid,  that  W.  J.  Harris  and 
Irma  C.  Harris  are  to  be  relieved  of  all  charge 
and  responsibility  arising  under  said  deed  made 
simultaneously  herewith  l>etween  Mrs.  EUiza- 
betb  H.  Grant  and  W.  J.  Harris  and  Irma  C. 
Harris  in  which  more  specific  provisions  are 
made  for  the  support  and  maintenance  of  the 
colored  servant  Thomas  Odell,  he  the  said  Thom- 
as Odell  party  of  the  third  part  joins  in  this 
conveyance  and  grants  to  Mrs.  Elizabeth  U. 
Grant  whatever  rights,  privileges  and  property 
he  may  take  thereunder,  and  releases  unto  W. 
J.  Harris  and  Irma  C.  Harris  whatever  rights, 
privileges  and  property  he  may  take  underpaid 
deed." 

"This  deed,  made  this  2l8t  day  of  Februaty, 
1910,  by  and  between  Mrs.  Elizabeth  H.  Grant, 
widow  of  John  Holland  Peter  Grant  party  of 
the  first  part  and  W.  J.  Harris  and  Irma  C 
Harris,  his  wife,  parties  of  the  second  part, 

"Witnesseth:  That  whereas,  Mrs.  Elizabeth 
H.  Grant,  did  on  the  16th  day  of  December, 
1909,  convey  by  deed  certain  real  estate  and 
personal  property  to  W.  J.  Harris  and  Irma  C 
Harris  for  considerations  deemed  inadequate, 
and  dissatisfaction  has  arisen  between  the  par- 
ties as  to  tbe  form  and  some  of  the  provisions 
of  said  deed,  now,  therefore,  in  order  to  settle 
all  disputes  and  to  put  all  questions  arising  un- 
der said  conveyance  at  rest  forever  l>etween  the 
parties,  now,  therefore,  in  consideration  of  ffap 
Bum  of  one  dollar  cash  in  hand  paid  by  parties 
of  the  second  part  to  party  of  the  first  part. 
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tha  receipt  of  which  is  hereby  acknowledged — 
the  other  considerationa  and  covenants  herein- 
after set  forth,  the  party  of  the  first  part  doth 
hereby  sell,  grant  and  convey  unto  the  parties  of 
the  second  part  jointly  the  following  described 
real  estate,  to  wit: 

"The  farm  lying  in  the  sooth  side  of  Washing- 
ton county,  Virginia,  being  the  same  devised  by 
the  last  will  and  testament  of  John  Holland 
Peter  Grant  ,to  the  party  of  the  first  part,  and 
containing  about  three  hundred  and  thirty  acres 
(330)  more  or  leas  and  adjoining  the  lands  of 
George  and  Thomas  Rhea,  the  widow  William- 
son, Fisher  and  others.  The  party  of  the  first 
part  covenants  generally  the  title  to  the  land 
herein  conveyed. 

"And  in  further  consideration  the  said  parties 
agree  to  pay  to  Mrs.  Elizabeth  H.  Grant  the 
sum  of  five  hundred  dollars  annually,  payable 
quarterly  on  demand  Mrs.  Blisabeth  H.  Grant, 
during  her  natural  life,  for  h»  support  and 
maintenance. 

"And,  whereas,  Mrs.  Elizabeth  H.  Grant  as- 
signed and  delivered  four  municipal  bonds  exe- 
cuted by  the  city  of  Bristol,  Tennessee,  to  said 
second  parties,  bearing  tour  per  cent,  interest 
payable  semiannually,  and  due  October  lat, 
1921,  in  part  consideration  of  which  said  W.  J. 
Harris  and  Irma  C.  Harris  executed  their  joint 
note  to  said  Mcs.  Elisabeth  H.  Grant  or  order, 
payable  in  twelve  months  after  date,  from  Feb- 
ruary 7th,  11)10,  interest  at  four  per  cent.,  pay- 
able semiannually,  a  part  of  the  consideration 
being  for  the  purchase  of  the  land  herein  con- 
veyed. 

"And  In  further  consideration  the  said  W.  J. 
and  Irma  G.  Harris  agree  to  pay  to  Mrs.  Eliza- 
beth H.  Grant's  heira,  administrators,  executors 
or  assigns  two  years  after  her  death  without  in- 
terest the  sum  of  five  thousand  dollars  ($5,00U). 

"And  if  Thomas  Odell,  the  old  colored  serv- 
ant of  Mrs.  Elizabeth  H.  Grant,  should  survive 
her,  then  W.  J.  Harris  and  Irma  C  Harris  in 
further  consideration  agree  to  pay  to  Thomas 
Odell  the  sum  of  one  hundred  dollars  per  an- 
num during  his  natural  life,  payable  quarterly 
on  demand  on  and  after  the  demise  of  said  Mrs. 
Grant.  None  of  ^e  said  annuities  shall  bear 
interest  ontll  after  maturity. 

"The  said  five  hundred  dollar  annuity,  pay- 
able to  said  Mrs.  Grast,  shall  commence  to  run 
from  the  21st  day  of  February,  1910. 

"This  deed  is  to  be  read  in  connection  with 
another  deed  of  same  date,  simultaneously  exe- 
cuted herewith  between  the  said  first  and  sec- 
ond parties,  and  a  third  party,  Thomas  OdelL 

"The  party  of  the  first  part,  Mrs.  Elizabeth  U. 
Grant,  hereby  expressly  retains  a  vendor's  lien 
on  all  the  real  estate  herein  conveyed  to  the 
parties  of  the  second  part  to  secure  first,  the 
said  annuity  of  five  hundred  dollars  payable 
quarterly  to  secure  the  payment  of  said  note 
for  two  thousand  dollars  ($2,000.00)  under  date 
ttte  7th  day  of  February  1910.  to  secure  the 
payment  of  said  sum  of  five  thousand  dollars 
payable  to  Mrs.  Elizabeth  H.  Grant's  heirs,  ad- 
ministrators, executors,  or  assigns,  two  years 
after  her  deaUi,  to  secure  the  said  annuity  of 
one  hundred  dollars  to  Thomas  Odell  after  the 
demise  of  said  Mrs.  Grant." 

"This  agreement,  made  this  21st  day  of  Feb- 
ruary, 1910,  by  and  between  Elizabeth  U. 
Grant,  party  of  the  first  part,  and  W.  J.  Har- 
ris and  Ifma  O.  Harris,  parties  of  the  second 
par^  witnesseth: 

"That  in  consideration  of  two  conveyances  of 
even  date  herewith,  and  executed  simultaneously 
between  the  parties  hereto,  the  party  of  the  first 
part  sells,  grants,  transfers  and  delivers  to  tbe 
parties  of  the  second  part,  all  of  the  personal 
property  on  said  farm,  except  her  household 
and  kitchen  (nmiture  which  she  owned  on  the 
16th  day  of  December,  1909,  and  except  further 
one  milk  cow,  to  be  selected  by  Mrs.  Grant, 
1  sboat,  two  buggys,  all  buggy  and  wagon  har- 
ness there  on  tbe  16th  day  of  December,  1908, 


one  stand  of  bees,  aO  municipal  bonds,  save 
the  four  Bristol,  Tennessee,  lx>nds  mentioned  in 
one  of  said  deeds  sold  to  said  parties,  and  ex- 
cept further  all  United  States  government  bonds, 
all  stock  and  bonds  of  every  character.  (The 
iron  safe  is  to  belong  to  tbe  parties  of  the 
second   part.) 

"The  said  Mrs.  Elizabeth  H.  Grant  is  to  va- 
cate said  premises  not  later  than  sixty  days 
from  this  date,  and  said  second  parties  agree 
to  move  Mrs.  Grant  and  her  said  personal  prop- 
erty to  any  point  in  Washington  county,  Vir- 
ginia, not  to  exceed  six  miles,  or  to  Meadow 
View  Station  if  she  goes  out  of  said  county  free 
of  charge. 

"It  is  further  a^eed  that  during  the  time  that 
Mrs.  Grant  remains  on  said  premises  the  $500.- 
00  annuity  is  to  be  credited  with  said  time. 

"Witness  our  hands  and  seals  this  the  2l8t 
day  of  February,  1910." 

The  object  of  ttala  suit,  which  was  insti- 
tuted by  the  appellant,  Mrs.  Grant,  was  to 
set  aside  and  annul  the  last  two  of  the  In- 
struments above  set  ont,  and  certain  other 
deeds  executed  by  the  appellant  to  the  ap- 
pellees, Harris  and  wife,  In  the  preceding 
December  In  reference  to  the  same  property, 
upon  the  ground  that  they  were  fraudulently 
procured.  Both  In  the  petition  for  the  ap- 
peal and  in  the  briefs  of  opposing  counsel 
it  seems  to  be  conceded  that  the  first  ques- 
tion to  be  considered  is  the  admissibility  of 
the  testimony  of  Messrs.  Bailey  and  Price, 
who  acted  as  the  attorneys  of  the  appellant 
when  the  said  Instruments  of  February  21st 
were  executed,  and  the  setUement  which  they 
were  intended  to  evidence  and  carry  into 
effect  was  made. 

[1]  It  is  conceded,  and  U  it  were  not  it  Is 
well  settled,  that  confidential  communica- 
tions between  an  attorney  and  his  client, 
made  because  of  that  relationship  and  con- 
cerning tbe  subject-matter  of  the  attorney's 
employment,  are  privileged  from  disclosure, 
even  for  the  purpose  of  administering  Jus- 
tice. See  Parker  t.  Carter,  4  Munt  (18  Va.) 
273,  6  Am.  Dec.  613;  Ghahoon  T.  Gom'th,  21 
Grat  (62  Va.)  822,  830-840;  Tate  v.  Tate, 
75  Va.  522;  note  to  Collins  y.  Boofman,  26 
Ann.  Gas.  4 ;  and  Kelly  v.  Cummens,  20  Ann. 
Cas.  1283,  1285,  1286,  where  the  cases  gen- 
erally are  dted. 

This  rule  of  law  Is  for  the  benefit  of  the 
client,  and  may  be  waived.  Tate  ▼.  Tate, 
supra,  75  Va.  633.  But  no  particular  formal- 
ity ia  essential.  It  may  be  express  or  im- 
plied from  the  conduct  of  the  client  Black- 
burn V.  Crawford,  3  WaU.  175,  18  L.  Ed.  186; 
Glover  T.  Patten,  165  U.  S.  394,  407-8,  17 
Sup.  Ct  411,  41  Ll  Ed.  760. 

There  was  no  express  waiver  in  this  case. 
The  question,  therefore.  Is,  Did  the  appellant 
waive  her  privilege  lmpU«lly  or  by  her  con- 
duct? 

[2]  By  the  allegations  of  the  appellant  In 
her  blU  and  amended  bills  and  her  own  tes- 
timony given  to  sustain  the  allegations  of  her 
pleadings,  she  sought  to  show  that  she  ought 
not  to  be  bound  by  the  settlement  made  be- 
tween her  and  Harris  and  wife,  as  evidenced 
by  the  deeds  and  agreement  executed  on 
the  21st  day  of  February,  1810,  largely  upon 
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the  gronnd  that  Messrs.  Bailey  and  Price, 
who  acted  as  her  attorneys  on  that  occasion, 
were  not  employed  by  her  to  advise  and  as- 
sist In  aettllng  her  differences  with  Harris 
and  wife;  that  she  sent  for  Mr.  Bailey 
merely  for  the  purpose  of  having  him  take 
charge  of  certain  bonds  which  Mr.  Harris 
was  endeavoring  to  get  possession  of;  that 
Judge  Price  was  not  present  at  her  instance, 
but  upon  the  request  of  Mr.  Harris;  that  In 
the  conferences  of  Messrs.  Bailey  and  Price 
with  her  and  Mr.  Harris,  the  latter's  wishes 
and  not  hers  were  In  every  particular  fol- 
lowed; that  when  the  deeds  and  agreement 
of  that  date  were  executed  and  Harris  and 
wife  reconveyed  to  her  lands  theretofore 
conveyed  to  them.  It  was  done  at  the  sug- 
gestion of  some  one,  by  whom  she  did  not 
know,  and  at  the  same  time  she  was  required 
to  convey  all  her  lands,  stock,  farming  Imple- 
ments, etc.,  to  Harris  and  wife;  that  she  had 
no  knowledge  at  that  time  of  the  contents 
of  the  last-mentioned  deed;  and  that  when 
it  was  obtained  she  was  without  capacity  to 
know  what  she  was  doing  and  was  under 
duress.  She  also  attempted  to  show  by  other 
evidence  that  Messrs.  Bailey  and  Price  re- 
cdved  fees  from  Mr.  Harris  for  services  ren- 
dered him  in  bringing  about  sold  settlement. 
The  case  made  bj  the  appellant's  pleadings 
and  her  own  evidence  tends  to  show  that 
Messrs.  Bailey  and  Price,  who  acted  as  her 
counsel  in  making  the  settlement  evidenced 
by  the  deeds  and  agreement  of  February  21, 
1910,  were  not  employed  by  her  for  that  pur- 
pose; that  in  making  the  said  settlement 
th^  were  doing  and  having  things  done 
which  she  did  not  authorize,  approve  or  un- 
derstand; that  they  were  acting  in  accord- 
ance wltii  the  wishes  of  Mr.  Harris  in  all 
things,  and  that  she  was  required  to  do  things 
to  her  prejudice  when  she  did  not  know, 
and  did  not  have  the  mental  capacity  to  un- 
derstand, what  she  was  doing,  and  when  she 
was  under  duress.  Under  these  circum- 
stances it  would  seem  clear  that  the  client 
should  be  held  to  have  waived  her  privilege, 
and  that  the  attorneys  who  acted  for  her  In 
the  transaction  sought  to  be  set  aside  should 
M  permitted  to  give  their  version  of  the 
transaction,  not  only  In  the  Interest  of  Justice 
to  the  parties  to  the  litigation,  but  also  for 
the  protection  of  the  attorneys  themselves. 
To  hold  otherwise  would  subject  the  attorney 
to  scurrilous  and  unjust  attacks,  and  convert 
the  rule  which  was  intended  only  as  a  shield 
for  the  client's  protection  into  a  weapon  of 
offense  against  others,  nte  authorities  gen- 
erally hold  that  a  client  who  goes  upon  the 
stand  In  an  attempt  to  secure  some  advantage 
by  reason  of  transactions  between  himself 
and  his  counsel  waives  his  right  to  object  to 
the  attorney's  being  called  by  the  other  side 
to  give  his  account  of  the  matter.  Such 
waiver,  it  is  held,  Is  in  no  sense  contrary  to 
public  policy,  but  Is  in  the  Interest  of  truth 
and  Justice.  See  Kelly  v.  Cummens,  supra, 
and  note,  page  128S,  where  numerous  cases 


are  dted,  among  them  Hunt  ▼.  Blackburn, 
128  U.  S.  464,  0  Sup.  Ct  125,  32  L.  Ed.  4a 

In  delivering  the  opinion  of  the  court  in 
the  latter  case,  Chief  Justice  Fuller,  In 
holding  that  the  client  had  waived  her  privi- 
lege as  to  the  disclosure  of  confidential  com- 
munications between  herself  and  her  attor- 
neys, said: 

"Defendant  Blackburn  insista,  however,  in 
her  answer  that  the  part  she  took  in  the  liti- 
gation of  these  two  cases  was  the  result  of 
misplaced  confidence  in  her  counsel,  by  whom 
she  alleges  she  was  deceived,  misadTised,  and 
misled,  that  she  was  ignorant  of  her  rights,  and 
that  she  ought  not  to  be  estopped  in  the  premis- 
es; while  at  the  same  tiiae  it  is  objected  on 
her  behalf  that  her  attorney,  on  the  ground 
of  privileged  communications,  should  not  be 
permitted  to  defend  himself  by  testifring  to 
the  facts  and  circumstances  under  which  he 
ndvised  her,  and  the  advice  which  he  actually 
gave." 

"The  rule  which  places  the  eeal  of  secrecy 
upon  communications  between  client  and  at- 
torney is  founded  upon  the  necessity,  in  the  in- 
terest and  administration  of  justice,  of  the  aid 
of  persons  having  knowledge  of  the  law  and 
skilled  in  its  practice,  which  assistance  can  only 
be  safely  and  readily  availed  of  when  free 
from  the  consequences  or  the  apprehension  of 
disclosure.  But  the  privilege  is  that  of  the 
client  alone,  and  the  rule  prohibits  the  latter 
from  divulging  his  own  secrets.  And  if  the 
client  has  voluntarily  waived  the  privilege,  it 
cannot  be  insisted  on  to  close  the  mouth  of 
the  attorney.  When  Mrs.  Blackburn  entered 
upon  a  line  of  defense  which  involved  what 
transpired  between  herself  and  Mr.  Weather- 
ford  (her  counsel)  and  respecting  which  she 
testified,  she  waived  her  ri$:lit  to  object  to  his 
giving  his  own  account  of  the  matter." 

[3, 41  The  next  question  Is,  Does  it  satis- 
factorily appear  from  all  the  evidence  In  the 
case,  including  that  of  Messrs.  Bailey  and 
Price,  that  the  settlement  between  the  appel- 
lant and  Harris  and  wife,  evidenced  by  the 
writings  executed  on  the  21st  of  February. 
1010,  was  made  under  clmmstances  whldi 
entitle  the  appellant  to  bare  such  settle- 
ment set  aside? 

It  appears  that  Dr.  Holland  Grant  died  In 
March,  1007,  leaving  a  will  by  which  he  de- 
vised and  bequeathed  to  his  widow,  the  ap- 
pellant, all  of  his  real  and  personal  estate,  ex- 
pressing a  desire  that  at  her  death  a  large 
portion  of  his  estate  should  imss  to  institu- 
tlons  of  the  Boman  Catholic  Church,  of  which 
he  and  his  wife  were  members.  OtUs  latter 
provision  was  considered  void.  Among  the 
property  devised  was  a  farm  of  336  acres,  up- 
on which  the  testator  resided  at  the  time  of 
his  death,  and  upon  which  his  widow  con- 
tinued to  reside.  -  In  January,  1909,  she  con- 
veyed the  farm,  reserving  a  life  estate  there- 
in, to  Mrs.  0.  C.  Hawthorne  for  the  consid- 
eration of  $13,000,  the  receipt  of  which  is 
acknowledged  in  the  deed,  though  no  imrt 
of  it  seems  to  have  been  paid.  Becoming 
dissatisfied  with  that  transaction,  the  appel- 
lant advised  vrtth  her  pastor.  Father  Myer, 
who  In  turn  advised  with  Mr.  Harris,  one  of 
the  appellees.  The  appellant,  through  or 
at  the  Instance  of  Messrs.  Myer  and  Harris, 
consulted    counsel,    Messrs.    Honaker    and 
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Oampbell,  and  Judge  A.  A.  Fhlegar,  In  refer- 
ence to  that  transaction.  At  the  conference 
between  the  appellant  and  her  eaM  attorneys, 
it  was  considered,  It  seems,  doubtful  whether 
a  suit  to  set  aside  that  conveyance  could  be 
maintained,  and  It  was  deemed  best  first  to 
make  an  effort  to  obtain  a  reconveyance  of 
the  land  from  Mrs.  Hawthorne  to  the  appel- 
lant, if  it  could  be  had  upon  any  reasonable 
terms.  Thereupon  Messrs.  Myer  and  Harris, 
at  the  Instance  of  the  appellant,  saw  Mrs. 
Hawthorne,  and  secured  from  her  a  recon- 
veyance of  the  farm,  upon  the  payment  of 
$500,  though  the  appellant  had  authorised 
the  i)ayment  of  a  larger  sum.  If  necessary,  to 
secure  that  end.  This  conveyance  was  ex- 
ecuted in  December,  1909.  On  the  same  day 
the  appellant  executed  a  will,  the  draftsman 
being  Father  Myer,  by  which  she  gave  all 
her  property,  real  and  personal,  to  Miss  Mary 
Myer,  sister  of  Father  Myer,  for  charitable 
pnrpoaes,  except  $6,000  which  was  to  go  to 
Miss  Myer  for  services  and  favors  rendered, 
and  the  Interest  on  $1,000,  which  was  to  be 
paid  annually  during  his  life  to  the  appel- 
lant's colored  servant,  Thomas  Odell.  Mr. 
Harris  was  one  of  the  witnesses  to  this  will. 
On  the  next  day  F&ther  Myer  and  Mr.  Harris 
returned  from  the  appellant's  home,  some  20 
miles,  to  Bristol,  and  that  evening  Mr.  Har- 
ris had  a  conversation  with  Mrs.  Hawthorne 
in  which  she  stated,  either  conditionally  or 
unqualifiedly  (the  witnesses  differ  as  to  what 
was  said),  that  she  was  going  to  bring  snit 
against  the  appellant  for  slanderous  words 
uttered,  or  alleged  to  have  been  uttered,  by 
the  appellant  as  to  the  writing  of  certain 
anonymous  letters  received  by  the  appellant 
before  her  conveyance  to  Mrs.  Hawthorne. 
Mr.  Harris  immediately  informed  Father 
Myer  of  his  conversation  with  Mrs.  Haw- 
thorne, and  that  she  was  threatening  to  sue 
the  appellant  for  $20,000.  Thereupon  Father 
Myer  and  Mr.  Harris  consulted  together  and 
agreed,  as  the  weight  of  the  evidence  tends 
to  show,  that  it  would  be  best  for  the  appel- 
lant to  convey  her  farm  to  some  responsible 
person  to  be  held  by  him  for  her  until  after 
the  danger  from  the  threatened  slander  suit 
had  passed.  Father  Myer  so  wrote  the  ap- 
pellant and  advised  her  to  convey  the  farm  to 
'  Mr.  Harris  for  the  time  bdng,  and  gave  the 
letter  to  Mr.  Harris,  who  carried  it  to  the 
appellant  Mr.  Harris  denies  that  he  knew 
the  contents  of  the  letter  and  states  that  the 
appellant  said  when  she  read  Father  Myer's 
letter  that  she  would  not  do  what  he  advised. 
Miss  Mary  Myer  also  wrote  a  letter  to  the 
appellant  at  the  same  time,  urging  her  to 
convey  her  farm  to  Mr.  Harris,  as-  her  brother 
advised.  Mr.  Harris  went  immediately  to 
the  home  of  the  appellant,  who  on  the  next 
day  executed  a  deed,  and  in  two  or  three 
days,  to  cure  some  defects  or  supposed  de- 
fects In  that  conveyance,  executed  another 
substantially  like  the  first,  to  Harris  and 
wife.  In  which  she  conveyed  the  said  farm, 
.together  with  all  her  personal  property,  as 
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stated  in  the  deeds.  In  consideration  of  |1 
and  upon  the  further  consideration  that : 

"The  parties  of  the  seoond  part  hereby  agree 
and  bind  themselTes,  heira  and  assigns,  to  live 
with  the  party  of  the  first  part  and  her  col- 
ored servant,  Thomas  Odell,  on  said  farm  and 
talte  care  of  and  maintain  them  in  a  good, 
proper  and  faithful  manner  during  their  lives, 
and  to  pay  all  bills  for  necessary  medical  at- 
tention, medicines,  and  fnneral  expenses  of  the 
said  Mrs.  Elizabeth  H.  Grant  and  Thomas 
OdeU." 

At  the  time  of  the  death  of  appellant's  hus- 
band she  was  the  owner  of  six  United  States 
bonds  of  $1,000  each,  of  four  Bristol  dty 
bonds  of  $500  each,  and  a  certificate  of 
deposit  in  the  First  National  Bank  of  Bristol, 
Tenn.,  for  $1,130.  She  was  still  the  owner 
of  the  larger  portion  of  the  said  property 
when  she  made  the  said  conveyances  to  Har- 
ris and  wife  in  December,  1909.  Harris  and 
wife,  immediately  after  the  last-mentioned 
conveyances,  moved  upon  and  took  possession 
of  the  said  farm.  They  and  the  appellant  for 
a  little  while  seem  to  have  gotten  along  ami- 
cably, but ,  soon  differences  arose  between 
them.  This  was  the  situation-  on  the  21st  of 
February, ,  1010,  when  the  two  deeds  and  the 
agreement  of  that  date  were  executed. 

The  grounds  upon  which  the  appellant 
seeks  to  have  the  settlement  or  compromise 
evidenced  by  the  said  writings  of  that  date 
set  aaide  Is  thus  stated  in  her  lost  amended 
biU: 

"Your  complainant  would  farther  show  unto 
your  honor  that  she  absolutely  had  no  knowl- 
edge of  the  contents  of  the  purported  deeds  of 
reoonveyance  and  conveyance  and  contract  by 
way  of  compromise  of  date  February  21,  1910, 
although  the  papers  were  read  to  her  at  the 
time  of  their  execution ;"  that  "your  complain- 
ant was  so  much  Incapacitated  by  reason  of 
her  weak  mental  and  physical  condition  and 
indulgence  in  intoxicating  liquors,  and  by  fear 
of  the  said  W.  J.  Harris,  that  she  did  not  dis- 
close to  any  one  at  that  time  the  trust  rela- 
tion which  existed  between  herself  and  the 
said  W.  J.  Harris  as  above  set  ont;  that  the 
said  deeds  and  contract  were  obtained  from 
your  complainant  at  a  time  when  she  was 
without  capacity  to  know  what  she  was  doing, 
and  at  a  time  when  your  complainant  was  la- 
boring under  duress,  and  was  afraid  to  refuse 
to  do  any  or  everything  that  the  said  W.  J. 
Harris  required  of  her  while  she  was  in  his 
house." 

Although  the  burden  was  upon  the  appel- 
lant to  sustain  these  charges  by  satisfac- 
tory proof,  she  has  wholly  failed  to  do  so. 
The  evidence  clearly  shows  that  Messrs. 
Bailey  and  Price  were  her  counsel  when  the 
said  settlement  or  compromise  was  effected 
and  the  deeds  and  contract  evidencing  It 
were  executed;  that  her  counsel  reached 
the  Grant  home  about  noon  on  that  day; 
that  after  dinner  they  had  a  private  con- 
ference with  the  appellant  in  the  parlor,  in 
which  no  one  was  present  except  those 
three,  lasting  some  two  hours.  In  which  she 
gave  a  pretty  full  history  of  her  transactions 
with  Mrs.  Hawthorne  and  Mr.  Harris  in 
reference  to  the  farm;  that  she  Informed 
her  said  counsel  that  Harris  was  extrav- 
agant and  wasteful,  and  that  If  he  kept  on 
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spending  money  as  be  was  tben  doing  he 
would  Boon  run  through  with  everything 
they  had;  that  he  had  brought  his  father- 
in-law,  mother-in-law,  and  brother-in-law, 
who  were  French  people,  to  the  house  to  live 
with  them;  that  they  were  not  used  to  her 
way  of  living;  and  that  she  did  not  think 
they  could  get  along  well  together;  that  she 
was  very  anxious  to  get  back  her  farm,  either 
by  a  suit  to  set  aside  the  conveyance  to  Har- 
ris and  wife,  or  by  obtaining  a  reconvey- 
ance from  them,  aa  she  had  done  from  Mrs. 
Hawthorne;  that  her  counsel  after  consid- 
ering the  case  had  grave  doubts  about  her 
right  to  have  the  conveyances  to  Harris  and 
wife  set  aside,  and  so  Informed  her;  that 
they  then  approached  Harris  and  wife  to 
ascertain  what  they  Would  take  to  reconvey 
the  farm,  and  that  the  best  proposition  Har- 
ris and  wife  would  offer  was  $7,000  in  cash 
and  the  surrender  of  a  $2,000  note  which 
Mr.  Harris  owed  the  appellant  for  the  pro- 
ceeds of  Bristol  city  bonds;  that  the  appel- 
lant declined  to  accept  that  proppsltion;  that 
various  propositions  and  counter  proposi- 
tions were  made  until  finally  the  parties, 
late  in  the  evening,  agreed  to  settle  upon  the 
terms  set  out  in  the  two  deeds  and  contract 
executed  on  that  day;  that  the  said  writ- 
ings were  then  prepared,  a  justice  sent  for 
to  take  the  acknowledgment  of  the  parties, 
whose  expense  it  was  agreed  by  the  appel- 
lant and  Harris  and  wife  should  be  borne 
equally  by  them ;  that  when  the  writings  had 
been  prepared  they  were  carefully  read  to 
the  parties  in  the  presence  of  the  Justice  by 
one  of  the  attorneys  and  their  provisions 
fully  explained.  Mr.  Bailey,  who  had  known 
the  appellant  for  some  40  years  and  had 
been  counsel  for  her  and  her  husband  on 
several  occasions  during  the  time,  testified 
that  the  appellant,  while  not  brilliant,  was 
a  woman  of  good,  hard  common  sense,  that 
she  was  not  under  the  influence  of  intoxicat- 
ing drink,  and  that  he  has  no  doubt  of  her 
competency  to  enter  into  the  settlement  now 
sought  to  be  set  aside.  While  Judge  Price 
had  never  seen  the  appellant  until  that  day, 
be  testifies  that  he  and  Mr.  Bailey  in  their 
conferences  with  her  asked  her  a  great  many 
questions,  and  that  she  answered  all  of  them 
with  as  much  intelligence  as  any  uneducat- 
ed woman  might  be  expected  to  answer; 
that  she  stayed  in  the  room  where  he  and 
Mr.  Bailey  were  most  of  the  evening;  that 
if  she  was  under  the  influence  of  whisky  or 
had  any  whisky  she  showed  no  signs  of  it, 
and  that  he  does  not  think  she  was,  and 
that  he  had  no  doubt  of  her  "mental  capac- 
ity to  understand  and  appreciate  every  de- 
tail of  the  transaction  that  was  had  there 
on  that  occasion";  that  he  was  somewhat 
troubled  over  the  situation  when  he  "first 
went  there,  but  after  a  conference  with  her 
T.  was  satisfied  that  while  she  had  used  bad 
judgment  in  her  conveyance  to  Mr.  and  Mrs. 
Harris,  she  fully  appreciated  the  fact,  and 


that  she  also  appreciated  the  Importance  of 
the  settlement  that  we  made  for  her;  that 
she  seemed  to  understand  and  appreciate 
the  fact  that  we  were  fixing  a  certain  sum 
of  $500  that  was  secured  to. her  by  a  rtai- 
dor's  lien  which  bound  the  liand.  She  also 
appreciated  the  fact  that  we  had  eliminated 
any  question  about  the  future  possession  and 
ownership  of  the  government  bonds."  It 
further  appears  that  the  appellant  talked 
freely  to  her  counsel  about  Mr.  Harris  and 
the  reasons  why  she  did  not  think  they 
couid  get  along  well  together,  but  she  did 
not  intimate  to  them  that  she  was  under 
any  duress  or  restraint  on  the  part  of  Har- 
ris. In  reply  to  the  question  whether  Mr. 
Harris,  any  of  his  people,  or  any  one  else 
used  any  compulsion  to  secure  the  execution 
of  the  papers  of  February  21st,  Judge  Price 
answers,  "Absolutely  none.  She  executed 
those  papers  upon  the  advice  of  couns^  and 
after  a  thorough  discussion  and  understand- 
ing of  them." 

Mr.  D.  O.  Cummings,  who  was  appointed 
justice  by  the  circuit  court  for  Washington 
county,  and  before  whom  the  acknowledg- 
ments of  the  writings  evidencing  the  said 
settlement  were  taken,  and  who  was  vouch- 
ed as  a  witness  by  both  parties,  testified  that 
he  knew  nothing  about  what  was  in  the 
writings  until  Mr,  Price  and  Mr.  Bailey 
read  them,  "paragraph  by  paragraph,  you 
might  say,  and  explained  it  to  her;  and  I 
sat  and  listened.  I  was  in  the  room.  When 
they  got  through  I  asked  her  if  she 
was  ready  to  sign  It,  and  she  said  she  was 
and  got  up  and  signed  it"  He  further  tes- 
tified that  there  was  nothing  said  or  done  by 
the  appellant  to  Indicate  that  she  did  not 
know  what  she  was  doing;  that  she  did  not 
appear  to  be  under  the  influence  of  Uquor; 
and  that  there  was  not  in  his  presence  any 
compulsion  by  any  one  to  cause  the  appel- 
lant to  sign  said  writings. 

Harris  and  wife,  ^e  other  parties  present 
when  the  said  writings  were  executed,  in 
their  depositions  further  contradict  all  of 
the  appellant's  statements  tending  to  show 
that  she  was  under  duress,  the  influence  of 
whisky,  or  did  not  understand  what  she  was 
doing  at  that  time.  Without  considering 
their  depositions,  however,  we  have  the  evi- 
dence of  the  appellant  on  the  one  side  as 
to  the  circumstances  under  which  the  writ- 
ings of  the  21st  of  February  were  executed, 
and  on  the  other  that  of  her  counsel,  Messrs. 
Bailey  and  Price,  and  of  Mr.  Cummings,  the 
justice  before  whom  the  writings  were  ac- 
knowledged. Each  party  took  the  deposi- 
tions of  witnesses  who  were  not  present  on 
that  occasion  as  to  the  mental  condition  of 
the  appellant  This  evidence  is  conflicting 
and  does  not  strengthen  the  appellant's  case. 

It  is  clear  from  the  whole  evidence  that 
the  appellant  has  failed  to  sustain  the 
charges  of  her  bills,  that  at  the  time  she 
made  the  settlement  of  February  21,  1910, 
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and  executed  the  writings  cairrlng  It  into 
effect,  she  was  physically  and  mentally  In- 
capable of  transacting  business,  and  did 
not  know  what  she  was  doing. 

It  is  Insisted,  however,  that  even  U  it  be 
held  that  the  appellant  was  mentally  capable 
of  making. said  settlement,  it  is  not  binding 
upon  her  because  Mr.  Harris  bore  a  trust 
relation  to  ber  under  the  deeds  of  December, 
1909,  by  which  be  acquired  title  to  said  farm, 
and  did  not  disclose  that  relation  to  her 
counsel  when  said  settlement  was  made. 
Mr.  Harris  denies  that  when  the  December 
deeds  were  executed  there  was  any  agree- 
ment between  the  appelant  and  himself 
that  he  was  to  hold  the  property  conveyed 
for  the  benefit  of  the  appellant,  or  upon 
any  other  ferms  than  those  stated  in  the 
said  deeds,  and  of  course  he  did  not  inform 
her  counsel  of  a  trust  relation  whose  exist- 
ence he  denied.  Neither  did  the  appellant 
who  insists  upon  the  existence  of  such  trust 
relation,  make  it  known  to  her  counsel.  The 
result  was  that  when  her  counsel  advised 
the  appellant  to  make  said  settlement,  they 
were  ignorant  of  any  such  relation,  if  it  ex- 
isted; as  claimed  by  the  appellant.  C!onced- 
Ing  that  the  conveyences  of  December,  1909, 
were  made,  as  claimed  by  appellant,  to  Har- 
ris and  wife  upon  the  secret  agreement  that 
the  property  conveyed  was  to  be  held  for 
the  appellant's  benefit  and  reconveyed  to 
her  when  the  danger  from  the  threatened 
suit  for  slander  had  passed,  is  she  entitled  to 
have  the  settlement  or  compromise  of  Feb- 
ruary 21,  1910,  set  aside,  because  her  coun- 
sel who  advised  the  settlement  were  igno- 
rant of  that  fact?  The  trust  relation  relied 
on,  Qpon  the  appellant's  own  showing,  was 
based  upon  the  fraudulent  conduct  of  the 
grantor  and  grantees  in  the  said  deeds,  for 
the  purpose  of  placing  the  grantor's  prop- 
erty beyond  the  reach  of  any  recovery  that 
might  be  made  In  an  action  brought  by  Mra 
Hawthorne.  In  such  a  case  neither  party, 
as  a  general  rule,  can  make  his  own  fraud- 
ulent conduct  a  ground  of  recovery  or  of 
defense.  Nunnally  v.  Stokes,  82  S.  B.  79, 
and  authorities  dted.  If  the  settlement  or 
compromise  of  February  21,  1910,  had  not 
been  made  and  this  were  a  suit  to  set  aside 
the  conveyances  of  December,  1900,  It  is 
doubtful  whether,  under  our  decisions,  the 
facts  and  circumstances  disclosed  by  the  rec- 
ord would  take  it  out  of  the  general  rule. 

In  the  case  of  Nunnally  v.  Stokes,  supra, 
recently  decided  by  this  court,  this  question 
was  considered,  and  some  of  our  decisions 
dted.  In  referring  to  Harris  y.  Harris,  23 
Orat  (64  Va.)  737,  a  leading  case  In  this 
court,  it  was  said : 

'Tn  that  case  the  fraudulent  transaction  was 
between  father  and  son,  and  the  father  strong- 
ly advised  the  son  to  enter  into  the  (fraudu- 


lent) contract  la  &!■  case  (Nunnally  ▼. 
Stokes)  the  grantor  was  the  sister-in-law  of  the 
grantee,  who  advised  and  persuaded  her  to 
make  the  conveyance.  In  neither  case  did  the 
liability  in 'fact  exist  to  defeat  the  collection 
of  which  the  fraudulent  transaction  was  en- 
tered into.  In  Harris  v.  Harris,  the  decisions 
of  this  court,  indnding  Austin's  Adm'r  v. 
Winston's  Adm'r,  1  Hen.  &  Munf.  33  [3  Am. 
Dec.  583],  so  moch  relied  on  by  the  appel- 
lant's counsel,  were  cited  and  commented  on, 
and  the  conclusion  reached  that  the  facts  aver- 
red in  the  plea  in  that  case  did  not  take  it 
out  of  tiie  general  rule  that  a  party,  whether 
plaintiff  ^r  defendant,  cannot  make  his  own 
fraudulent  conduct  a  ground  of  defense  or  re- 
covery." 

Nunnally  ▼.  Stokes,  supra,  appealed  strong- 
ly to  the  court  for  relief  in  favor  of  the 
complainant,  but  the  court  felt  compelled  to 
deny  it,  and  in  doing  so  said : 

"It  is  su£Scient  to  say,  as  was  said  by  Judge 
Allen  in  Owen  v.  Sharp,  12  Leigh  (39  Va.)  427, 
that  with  every  disposition  to  deprive  the  fraud- 
ulent grant  of  the  fruits  of  bis  iniquity,  as 
charged  in  the  bill.  It  seems  to  me  that  the  re- 
peated decisions  of  this  court,  the  principles 
which  regulate  courts  of  equity,  and  considera- 
tions of  public  policy  predude  us  from  giving  re- 
lief In  this  case.' " 

Whether  or  not  the  facts  and  drcumstanc- 
es  disdosed  by  this  record  would  be  suffi- 
dent,  if  the  rights  of  the  parties  depended 
upon  the  deeds  and  alleged  secret  trust  of 
December,  1909,  to  take  It  out  of  the  general 
rule  need  not  be  dedded,  for  that  is  not  this 
case.  In  the  settlement  or  compromise  made 
In  February  following  It  was  the  duty  of 
the  appellant  herself  to  have  Informed  her 
counsel  of  the  alleged  secret  agreement  or 
trust,  as  well  as  of  all  other  facts  and  dr- 
cumstances  within  ber  knowledge  affecting 
her  rights.  Mr.  Harris  denied  that  there 
was  any  such  agreement  or  trust,  and  Insists 
that  the  said  deeds  of  December  set  out 
truly  the  agreement  between  the  parties, 
and  he  ought  not  to  be  deprived  of  the  bene- 
fit of  the  settlement  or  compromise  subse- 
quently made  because  he  did  not  disdose 
such  secret  trust  (the  existence  of  which 
he  denies)  to  her  counsel.  His  failure  to 
disclose  It  was  dearly  not  such  fraud,  if 
fraud  at  all,  as  would  entitle  the  appdlant 
to  have  the  settlement  set  aside  on  that 
ground,  for  the  appellant's  actual  knowledge 
of  the  facts  relied  on  as  constituting  fraud 
Is  a  complete  answer  to  such  charge  of 
fraud.  See  1  Am.  &  Eng.  Ena  Law  &  Pr. 
652;  8  Cyc.  627,  628;  King  v.  Williams, 
71  Iowa,  74,  32  N.  W.  178;  Woodford  v. 
Marshall,  72  WIr  129,  39  N.  W.  376;  Red- 
mond T.  Atlanta,  etc,  129  Ga.  133,  58  S.  E. 
874,  878;  McCk>y  v.  Qulgly,  55  Iowa,  315,  7 
N.  W.  633. 

Upon  the  whole  case,  the  court  li  of  opln* 
Ion  that  there  Is  no  error  In  the  decree  ap- 
pealed from,  and  that  it  most  be  affirmed. 

Affirmed. 
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WHITTLB  T.  DAVIE. 

(Supreme  Court  of  Appeals  of  Virginia.     June 
U,  191i.    Keliearin«  Denied  Sept.  5,  1914.) 

Pahtsebship  (§  305*)— DiviaxoN  or  Capitai. 

AND  Pbofits— "Good  Will." 

D.  and  Vf,  were  partners,  D.  contribut- 
inr  two-thirds  of  tlie  capital  and  W.  one-tbird. 
W.  was  to  receive  an  annual  salary  of  ?5,000, 
one-third  of  the  earnings  after  payment  of 
such  salary  up  to  $30,000,  and  one-half  of 
the  earnings  in  excess  of  that  amount.  The 
partnership  plant  and  business  with  the  good 
will  were  sold  to  a  corporation  organized  to 
acquire  the  properties  'of  a  number  of  inde- 
pendent companies,  and  capitalized  so  that 
the  average  earnings  of  the  constituent  com- 
panies for  the  four  years  preceding  its  organi- 
zation would  represent  approximately  S  per 
cent,  per  annum  of  the  capital.  The  property 
of  the  various  constituent  companies  was  paid 
for  in  preferred  stoclc;  the  owners  being  re- 
quired to  buy  an  equal  amount  of  preferred 
Etoclc.  The  balance  of  the  capital  stock  was 
common  stock,  and  two-fifths  thereof  was  is- 
sued to  the  owners  of  the  various  properties 
in  proportion  to  the  plant  value  and  casn  con- 
tributed, and  the  remaining  three-fifths  in  pro- 
portioii  to  the  earnings  of  each  plant  The 
earnings  of  the  partnership  up  to  the  time  of 
the  sale  had  been  divided  between  the  partners 
under  the  partnership  agreement  Held,  that 
the  partnership's  share  of  the  ttiree-flftha  of 
the  common  stock  should  be  divided  in  propor- 
tion to  the  partners'  contribution  to  the  part- 
nership capital,  since  it  did  not  represent 
earnings,  but  earning  capacity,  and  was  the 
price  paid  for  the  "good  will"  of  the  partner^ 
ship,  which  is  the  advantage  or  benefit  ac- 
quired by  an  establishment  beyond  the  mere 
value  of  the  capital  stock,  funds,  or  property 
employed  therein,  in  consequence  of  the  gen- 
eral public  patronage  and  encouragement  re- 
ceived from  constant  or  habitual  customers,  on 
account  of  its  local  position,  celebrity,  reputa- 
tion for  skill,  'affluence,  or  punctuality,  or  oth- 
er accidental  circumstances  or  necessities,  or 
even  from  ancient  partialities  or  prejudices 
(citing  4  Words  and  Phrases,  p.  3128). 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent  Dig.  fS  702-705;    Dec.  Dig.  {  305.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8128-^130;    vol.  8,  p.  7673.] 

Appeal  from  drcnlt  Ooart  of  Oty  of  Pet- 
ersburg. 

Suit  for  a  partnership  acconnting  between 
one  Whittle  and  one  Davie.  From  tbe  de- 
cree, Whittle  iMppeala.    Affirmed. 

Wtai.  B.  Mcllwalne,  of  Petersburg,  fbr  ap- 
pellant. R.  B.  Davis,  of  Petersburg,  Turn- 
ball  &  Turnbull,  of  Lawrencevllle,  and  Chris- 
tian, Gordon  &  Christian,  of  Blctunond,  for 
appellee. 

KEITH,  P.  In  1891  there  was  a  partner- 
ship In  the  city  of  Petersbnrg  under  the 
name  of  Davie  &  Whittle,  In  which  Davie 
owned  a  two-thirds  Interest  and  Allison  and 
Addison  the  other  third.  Whittle  having  no 
interest  in  the  assets  of  that  firm.  This 
partnership  expired  on  Aiigust  81,  1891,  and 
thereupon  Whittle  became  the  purchaser  of 
the  one-third  interest  owned  by  Allison  and 
Addison  In  the  realty,  machinery,  trade- 
marks, brands,  and  good  will  of  the  former 
partnership,  and  Davie  and  Whittle  formed 


a  new  partnerstilp  nnder  the  firm  name  of 
Davie  A  Whittle.  This  partnership  began 
Septemt>er  1, 1891,  and  was  to  continue  from 
year  to  year  or  until  the  death  of  one  of 
the  parties.  In  the  articles  of  copartnership 
it  was  provided  that  the  firm  name  was  to. 
be  Davie  &  'Whittle,  and  was  formed  for  the 
purpose  of  conducting  the  business  of  the 
manufacture  and  sale  of  fertilizers  and  fer- 
tilizer materials;  that  Pascal  Davie  was  to 
contribute  to  the  capital  of  the  firm  his  two- 
thirds  Interest  in  the  realty  and  machinery 
of  the  firm  of  Davie  Sc  Whittle,  which  ex- 
pired bn  August  81,  1891,  and  his  share  of 
the  assets  of  the  old  firm.  'Whittle  was  to 
contribute  to  the  firm  his  one-third  interest 
in  the  realty  and  machinery  of  the  firm  of 
Davie  dc  Wlilttle,  which  he  had  purchased 
from  Allison  and  Addison,  and  was  to  put 
into  the  concern  in  addition  one-half  as  much 
money  as  was  to  be  contributed  by  Davie, 
and  should  the  money  contribution  of  Whit- 
tle to  the  capital  of  the  concern  exceed 
one-half  of  the  money  contribution  of  Davie, 
then  'Whittle  was  to  receive  8  per  cent  per 
annum  from  Davie  on  such  excess.'  Pascal 
Davie,  therefore,  owned  two-thirds  of  the 
real  estate,  machinery,  brands,  and  trade- 
marks of  the  concern,  and  Whittle  owned 
one-third.  It  was  agreed  that  a  salary  of 
$3,000  per  annum  was  to  be  paid  to  'Whit- 
tle, which  was  to  constitute  a  first  charge 
against  the  annual  earnings  of  the  concern. 
After  the  payment  of  the  |5,000  to  Whittle, 
the  earnings  up  to  $35,000,  of  which  the  $5,- 
000  paid  to  Whittle  was  to  be  a  part  were 
to  be  divided  in  the  proportion  of  two-thtrds 
to  Davie  and  one-third  to  Whittle,  and  if 
the  earnings  should  t>e  in  excess  of  $35,- 
(XK)  annually,  all  in  excess  of  that  sum  was 
to  be  divided  equally  between  Davie  and 
Whittle. 

The  partnership  was  successfully  conduct- 
ed nnder  these  articles  untU  the  firm  was 
dissolved  in  1895.  By  an  agreement  bear- 
ing date  on  October  4,  1895,  but  which  by 
agreement  of  the  parties  waa  to  take  effect 
as  of  July  1st  of  that  year,  Davie  &  Whit- 
tle sold  to  the  Virginia-Carolina  Chemical 
Company  their  business,  of  manufacturing 
fertlUzers,  including  all  lands,  buildings,  and 
fixed  plant,  machinery,  and  fixtures  .used  in 
conducting  the  business  of  said  firm,  and 
the  good  will,  brands,  and  trade-marks  of 
such  business,  and  the  Brm  further  agreed 
to  pay  to  the  Virginia-Carolina  Chemical 
Company  in  cash,  or  its  equivalent,  the  sum 
of  $97,0(X);  and  in  consideration  thereof  the 
Virginia-Carolina  Chemical  Company  agreed 
to  transfer  and  deliver  to  Davie  &  Whittle 
1550  shares  of  its  preferred  stock  and  3391 
shares  of  its  common  stock;  and  In  pursu- 
ance of  that  agreement  Davie  &  'Whittle,  on 
October  5,  1895,  conveyed  to  the  Virginia- 
Carolina  Chemical  Company  the  lands,  build- 
ings, plant,  fixtures,  machinery, '  good  will. 


•For  other  cues  na  same  topio  and  secUon  NUMBSK  la  Deo.  Dig.  ft  Am.  Dig.  Kay-No.  SerlM  t  Rep'r  Indssea 
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brands,  anct  trade-marks  agreed  to  be  trans- 
ferred as  aforesaid.  Davie  &  Whittle  also 
paid  to  the  Virginia-Carolina  Clhemlcal  Com- 
pany the  sum  of  f  97,000  In  cash  oi  Its  equiva- 
lent, a^  agreed  upon,  and  received  from  the 
Chemical  Company  the  shares  of  preferred 
and  common  stock  as  agreed  upon,  and  at  the 
same  time  Davie  &  Whittle  subscribed  In  ad- 
dition to  10  shares  of  the  preferred  stock 
and  paid  for  the  same  in  cash,  making  the 
total  number  of  shares  of  preferred  stock  In 
the  name  of  Davie  &  Whittle  1560. 

When  this  contract  was  executed  by  Davie 
&  Whittle,  they  agreed  that  Whittle  should 
take  possession  of  the  books,  accounts,  and 
assets  of  the  firm  of  Davie  &  Whittle,  and 
wind  up  the  business  by  selling  the  tangible 
property  of  the  concern  not  conveyed  and 
assigned  to  the  Virginia-Carolina  Chemical 
Company,  and  should  collect  all  amounts 
due  and  owing  to  the  concern,  and  pay  its 
debts,  rendering  an  account  thereof  to  Ms 
eojMirtner,  Davie.  It  was  also  agreed  that 
Whittle,  out  of  the  assets  of  the  firm,  would 
pay  over  to  the  Virginia-Carolina  Chemical 
Company  the  $97,000  agreed  to  be  paid  un- 
der the  agreement  hereinbefore  recited.  It 
was  further  agreed  that  Davie  was  entitled 
to  two-thirds  of  the  preferred  stock  and 
Whittle  to  one-third;  but.  Inasmuch  as  It 
was  thought  possible  that  it  would  be  neces- 
sary for  the  partners  to  advance  additional 
money  to  the  concern  for  the  purpose  of 
raising  and  paying  the  $97,000,  it  was  agreed 
between  Whittle  and  Davie  that  Davie 
would  leave  260  shares  of  his  part  of  the 
preferred  stock  and  Whittle  would  leave 
125  shares  of  his  part  of  the  preferred  stock 
In  the  hands  of  the  concern  of  Davie  dc 
Whittle,  for  the  purpose  of  enabling  Whltr 
tie,'  who  bad  undertaken  to  wind  up  the  af- 
fklrs  of  the  firm  as  above  stated,  to  raise 
and  pay  over  the  sum  of  $97,000. 

All  the  affairs  of  the  firm  of  Davie  & 
Whittle  seem  to  have  been  satisfactorily  ad< 
Justed  until  they  came  to  the  distribution  of 
the  common  stock  of  the  Chemical  Company, 
with  respect  to  which  there  was  a  disagree- 
ment, which  resulted  in  the  suit  now  be- 
fore us. 

The  Virginia-Carolina  Chemical  Company, 
a  New  Jersey  coriwratlon,  was  organized 
for  the  purpose  of  acquiring  control  of  a 
large  part  of  the  fertilizer  business  by  pur- 
chasing the  properties  of  a  number  of  inde- 
pendent '  companies  engaged  in  that  busi- 
ness. The  principle  upon  which  It  seems  to 
have  organized  was  that  the  capital  stock 
issued  upon  its  formation  was  to  be  based 
upon  the  earnings  of  the  firms  purchased  by 
it,  that  the  average  annual  earnings  of  the 
constituent  companies  for  four  years  next 
preceding  and  ending  July  1,  1895,  should 
be  ascertained,  and  that  dkonld  these  earn- 
ings be  equivalent  to  or  exceed  8  per  cent, 
per  annum  on  $5,000,000,  the  tesned  capital 
should   be  arbitrarily  made  $5,000,000,  and 


should  these  eamlngs  be  less  than  8  per  cent, 
per  annum  on  $5,000,000,  then  the  issued 
capital  should  be  a  sum  of  which  the  an- 
nual earnings  would  be  8  per  cent 

A  committee  of  experts  were  employed, 
who  visited  the  offices  of  the  several  vendors, 
and  ascertained  the  aggregate  earnings  in 
question  to  be  $421,286,  and  the  earnings  of 
Davie  ft  Whittle  to  be  $43,738;  and  as  a  re- 
sult of  this  Investigation  the  capital  stock 
of  the  Virginia-Carolina  Chemical  Company 
was  fixed  at  $5,000,000.  It  was  agreed  by 
the  parties  in  interest,  the  vendors  of  the 
constituent  companies  and  the  Virginla-Oaro- 
llna  Chemical  Company,  that  two  classes  of 
stock  should  be  issued,  preferred  and  com- 
mon, which  were  to  be  divided  in  the  fol- 
lowing manner:  'She  factory  and  equipment 
of  each  comi>any  was  to  measure  up  to  a 
certain  standard  of  excellence,  and  any  ven- 
dor whose  factory  and  equipment  failed  to 
so  measure  up  to  this  standard  was  assessed 
the  cash  sum  necessary  to  bring  it  up  to 
this  standard.  All  the  factories  and  offices 
of  the  vendors  were  valued  in  the  mode 
agreed  upon,  and  the  value  of  the  several 
"plants"  was  fixed.  It  being  agreed  that  tixe 
term  "plant"  should  Include  real  estate, 
machinery,  brands,  and  trade-marks,  and  for 
every  dollar  of  value  of  the  "plant"  as 
above  defined  the  vendor  was  required  to 
contribute  $1  in  cash  to  the  cash  capital  of 
the  company.  The  common  stock  to  be  is- 
sued was  what  remained  of  the  $6,000,000 
after  deducting  the  preferred  stock.  Under 
this  arrangement  the  company  paid  the  ven- 
dors in  its  preferred  stock  for  the  plants, 
and  the  vendors  were  required  to  buy  as 
much  of  the  company's  preferred  stock  at 
par  as  the  company  had  paid  them  for  their 
plants. 

It  appears  that  some  of  the  constitnent 
companies  who  were  vendors  had  small  plants, 
but  large  earnings,  while  others  had  large 
plants,  but  their  business  was  newer  and 
less  profitable,  and  as  a  concession  to  the 
vendors  of  the  latter  class.  Instead  ot  divid- 
ing all  of  the  common  stock  among  all  the 
vendors  in  the  proportion  that  the  earnings 
of  each  bore  to  the  total  common  stock  is- 
sued at  the  company's  formation.  It  was 
decided  to  take  two-fifths  of  the  common 
stock  issued,  and  to  give  each  vendor  such 
proportion  of  this  two-fifths  as  the  plant 
value  and  cash  he  had  contributed  bore  to 
the  whole  aggregate  sum  of  plant  value  and 
cash.  The  remaining  three-fifths  of  the  com- 
mon stock  was  divided  among  the  vendors 
in  the  proportion  that  the  earnings  of  each 
vendor  bore  to  the  total  earnings; 

With  respect  to  the  preferred  stock  and 
the  two-fifths  of  the  common  stock  issued 
ui>on  the  basis  of  plant  value  and  cash  paid, 
there  is  no  controversy.  With  respect  to  the 
three-fifths  of  the  common  stock,  the  issue 
of  which  was  to  be  measured  by  the  propor< 
tlon  that  the  earnings  of  each  vendor  bore  to 
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the  total  earnings,  the  dalm  upon  the  part 
of  the  appellant  Is  that  those  three-fifths  of 
the  common  stock  are  to  be  distributed  In 
accordance  with  article  4  of  the  articles  of 
copartnership  entered  Into  by  Davie  Sc  Whit- 
tle, September  1, 1891. 

The  average  earnings  of  the  firm  of  Davie 
&  Whittle  were  ascertained  and  fixed  by  the 
committee  charged  with  that  duty  at  $43,- 
738,  which  the  appellant  claims  should  be 
distributed  in  obedience  to  the  fourth  arti- 
cle of  copartnership,  as  follows:  From  the 
first  $35,000  WMtUe's  salary  of  $5,000  was 
to  be  deducted;  one-third  of  the  $30,000 
was  to  be  paid  to  Whittle  and  one-balf  of  all 
above  $35,000;  that  Is  to  say,  $5,000,  plus 
$10,000,  plus  one-half  of  $8,738,  which  was 
the  excess  over  $35,000,  which  would  give 
him  $19,369. 

The  contention  of  appellee  is  that  the 
common  stock  should  be  divided  just  as  the 
preferred  stock  and  other  assets  were — in 
the  proportion  of  two-thirds  to  Davie  and 
one-third  to  Whittle — and  that  was  the  view 
taken  by  the  circuit  court  as  embodied  In  Its 
decree  which  Is  before  us  upon  appeal. 

It  appears  from  the  accounts  filed  In  the 
record  that  for  every  year  the  firm  of  Davie 
&  Whittle  was  in  existence,  from  September, 
1891,  until  July,  1895,  every  dollar  of  the 
earnings  of  the  company  was  distributed  be- 
tween Davie  and  Whittle  in  exact  accord- 
ance with  the  rights  of  each  under  their 
articles  of  copartnership.  Every  dollar  that 
had  been  earned  by  the  firm  of  Davie  & 
Whittle  during  Its  existence  had  been  fully 
accounted  for.  It  is  Impossible  to  consider 
the  $43,738,  which  Is  the  estimated  earning 
capacity  of  Davie  &  Whittle  as  actual  earn- 
ings to  be  distributed  as  though  it  were 
money  In  the  treasury  of  Davie  &  Whittle 
earned  by  the  buslnessi  conducted  by '  the 
firm.  Distributed  upon  the  basis  of  the 
fourth  article  of  the  copartnership  agree- 
ment, the  appellant  Whittle  would  be  enti- 
tled to  $5,000  as  the  managing  partner  for  a 
business  that  passed  out  of  existence  in  July, 
1895. 

The  true  view,  we  think.  Is  that  the  $43,- 
738,  the  estimated  earning  capacity  of  the 
firm  of  Davie  &  Whittle,  was  merely  the 
basis  or  measure  by  which  the  rights  of  the 
parties  In  the  three-fifths  of  the  common 
stock  were  to  be  ascertained.  It  was  not 
earnings  but  earning  capacity  which  was 
being  considered.  It  represents  not  actual 
earnings,  for  every  dollar  actually  earned 
had  already  been  disposed  of  and  the  part- 
nership which  was  being  settled  up  had  gone 
out  of  existence.  The  preferred  stock  and 
two-fifths  of  the  common  stock  were  Issued 
in  payment  for  the  plants,  which  included, 
as  we  have  seen,  real  estate,  machinery, 
brands  and  trade-ma^a  The  three-fifths 
was,  as  between  the  Chemical  Company 
and  the  firm  of  Davie  &  Whittle,  to  be  meas- 
ured by  the  estimated  annual  earnings,  but 


with  its  distribution  between  Davie  and 
Whittle  the  Chemical  Company  had  no  am- 
cem.  As  we  have  said,  it  represents,  not 
earnings,  but  earning  capacity. 

It  is  urged  on  behalf  of  appellant  that  were 
be  to  demand  a  settlement  in  strict  accord- 
ance with  the  law,  he  would  be  oititled  to 
more  than  he  now  claims,  that  if  the  divi- 
sion is  not  to  be  made  upon  the  basis  of  the 
copartnership  articles,  then  the  articles  are 
silent  as  to  the  distribution  of  profits,  and 
that  with  respect  to  the  profits  earned  by  the 
partnership  each  partner  Is  entitled  to  share 
equally ;  and  for  this  position  he  relies  up- 
on the  case  of  SmUey  v.  Smiley,  112  Va.  480, 
71  B.  E.  532,  Ann.  Cas.  1913B,  1159,  where 
it  is  said  that: 

"In  the  absence  of  any  agreement,  express 
or  implied,  the  general  rale  U  that  partners 
are  to  share  the  profits  and  losses  of  the  busi- 
ness equally,  although  they  may  not  have  con- 
tributed equally  to  the  partnership  capital,  but 
this  is  not  the  rule  as  to  the  division  of  the 
partnership  capital.  Partners,  however,  may 
agree  between  themselves  for  an  equal  divi- 
sion of  the  capital,  though  their  input  was  un- 
equal." 

It  is  strongly  contended  on  behalf  of  ap- 
pellant that  the  $43,738  represented  profits, 
that  every  charge  against  the  partnership 
concern  has  been  satisfied,  and  that  what 
remains  over  and  above  must  necessarily  be 
profits,  and  is  to  be  divided  either  in  accord- 
ance with  the  contention  that  he  makes,  or 
that  he  would  receive  a  still  larger  share  if 
the  division  is  to  be  made  In  accordance 
with  the  general  principles  of  law.  His 
whole  case,  therefore,  turns  upon  the  prop- 
osition that  the  sum  for  which  the  stock 
in   dispute   was   Issued   constituted   proflta 

In  this  contention  we  cannot  concur.  We 
are  .of  opinion  that  it  represented  the  good 
will  of  the  firm  of  Davie  Sc  Whittle,  which 
is  recognized  as  a  property  right  and  as  an 
asset  of  the  firm  which  is  to  be  divided,  like 
all  the  other  assets,  in  the  absence  of  specif- 
ic agreement  in  the  proportion  in  which  the 
partners  have  contributed  to  the  partner^ 
ship  capital. 

"Good  will"  is  defined  to  be: 
"The  advantage  or  benefit  which  is  acquired 
by  an  establishment  beyond  the  mere  value  of 
the  capital  stock,  funds,  or  property  employed 
therein,  in  consequence  of  the  general  public 
patronage  and  encouragement  which  it  receives 
from  constant  or  habitnal  customers  on  ac- 
count of  its  local  position,  or  from  celebrity 
or  reputation  for  skill  or  affluence  or  punc- 
tuality, or  from  other  accidental  circumstances 
or  necessities,  or  even  from  ancient  partialities 
or  prejudices."  Words  and  Phrases,  vol.  4, 
p.  3128. 

And  again,  in  the  same  Tolnme: 
"Good  will  is  the  favor  which  the  manage- 
ment of  a  business  wins  from  the  public,  and 
the  probability  that  old  customers  will  continue 
their  patronage  and  resort  to  the  old  place. 
Good  will  is  an  advantage  or  benefit  which  is 
acquired  by  business  establishments,  beyond  the 
mere  intrinsic  value  of  the  capital  stock.  It 
is  the  general  public  patronage  and  encour- 
agement which  a  business  receives  from  its 
customers  on  account  of  its  local  position.    It 
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is  the  subject  of  value  and  price,  and  of  bar- 
gain and  sale,  though  intangible.  But  in  order 
to  be  conveyed,  mention  must  be  made  of  it 
in  the  act  of  sale.  The  good  will  of  a  baaineaa 
is  not  the  business,  but  is  one  result  springing 
out  of  it.  It  would  be  too  narrow  to  construe 
the  word  'business'  to  be  the  good  will  of  the 
business." 

In  Matter  of  Silkman,  121  App.  DIt.  202, 

106  N.  T.  Snpp.  872,  it  is  said : 

"In  valuing  the  good  will  in  which  the  es- 
tate of  a  deceased  partner  is  to  share,  it  should 
be  based  on  the  profits  of  the  business  befoo 
his  death,  not  upon  the  profits  made  there- 
after." 

Which  is  in  exact  accordance  with  the 
method  of  ascertaining  its  value  resorted. to 
in  the  case  before  us. 

In  30  Cyc.  687,  in  speaking  of  the  good  will 
of  a  firm,  it  is  said : 

"This  constitutes  a  part  of  the  firm's  assets, 
and  upon  dissolution  every  partner  is  entitled 
to  have  it  converted  into  cash  and  included  in 
the  firm's  accounts,  unless  by  his  agreement 
or  conduct  he  has  precluded  himself  from  as- 
serting such  right  In  computing  the  value 
of  the  good  will  of  a  decedent's  business  at  the 
time  of  his  death,  the  basis  should  be  the  an- 
nual profits  before  his  death." 

The  annual  profits  are  resorted  to  merely 
as  throwing  light  npon  and  as  affording  a 
reasonable  mode  by  which  the  value  of  the 
intangible  asset  known  as  good  will  may 
proximately  be  measured  and  ascertained; 
but  it  certainly  is  not  Intended  that  good 
wUl  is  profits,  or  that  profits  are  good  will. 
They  are  things  wholly  separate  and  distinct, 
and  have  no  sort  of  relation  the  one  to  the 
other,  except  that  courts  resort  to  earning 
capacity  as  a  means  of  ascertaining  the  val- 
ue of  the  intangible  asset  known  as  good  will. 

The  subject  is  discussed  in  Nelson  v.  Hlatt, 
38  Neb.,  at  page  485,  56  N.  W.,  at  page  1031, 
and  the  court  cites  with  approval  Carey  v. 
Gunnison  (Iowa)  17  N.  W.  886,  where  it  is 
said: 

"The  good  wUl  connected  with  the  establish- 
ment of  any  particular  trade  or  occupation 
may,  be  the  subject  of  barter  and  sale.  It  is 
a  valuable  right,  and  if  it  be  unlawfully  de- 
stroyed or  taken  away^  the  law  will  award 
compensation  to  the  injured  party.  It  is  de- 
fined to  be  'the  advantajje  or  benefit  which 
is  acquired  by  an  establishment  beyond  the 
mere  value  of  the  capital,  _  stocks,  funds,  or 
property  employed  therein,  in  consequence  of 
the  general  public  patronage  and  encourage- 
ment which  it  receives  from  constant  or  habit- 
ual customers  on  account  of  its  local  posi- 
tion or  common  celebrity,  or  reputation  for 
skill,  affluence,  or  punctuality,  or  from  other 
accidental  circumstances  or  necessities,  or  even 
from  ancient  partialities  or  prejudice.'  Boav. 
Law  Diet. ;  Story,  Partn.  {  '99.  We  do  not 
understand  that  counsel  for  defendant  claims 
that  what  may  be  properly  called  'good  will' 
is  not  the  subject  of  contract,  and  that  one 
acquiring  it  may  not  maintain  an  action  for 
its  deprivation.  But  he  insists  that  that  for 
which  defendant  seeks  to  recover  in  this  action 
is  not  properly  good  will,  but  rather  profits  of 
trade.  The  distinction  between  the  two  is 
obvious.  Profits  are  the  gains  realized  from 
trade;    good  will  is  that  which  brings  trade." 

For  these  reasons  we  are  of  opinion  that 
the  common  stock  in  dispute  was  issued  in 


payment  for  the  good  will  of  the  firm  of 
Davie  8c  Whittle,  that  the  previous  earnings 
of  the  firm  were  taken  as  the  measure  of  the 
value  of  the  good  will,  and  that  the  common 
stock  is  to  be  distributed  as  any  other  asset 
in  the  proportion  in  which  the  partners  had 
contributed  to  the  capital  of  the  partnership. 
We  are  therefore  of  opinion  that  the  decree 
of  the  circuit  court  should  be  afilrmed. 
Affirmed. 

WHITTLB,  J.,  absent 

"""""^  (lie  Va.  6S2) 

HONAKEB   et  al.  v.   NEW   BIVBB,  H.   ft 
W.  B.  CO. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  7,  1914.) 

1.  Eminent  Domain  ({  195*)— CoNDBMNAXioir 

Pbockedings— Issues— Plea. 

Where,  in .  proceedings  by  a  railroad  com- 
pany to  condemn  land  for  a  right  of  way,  de- 
fendanto'  first  plea  denied  every  allegation  of 
fact  in  the  petition,  such  plea  put  in  issue  the  ' 
question  whether  the  extension  of  the  road, 
for  which  the  right  of  way  was  sought,  had 
been  authorized,  or  the  survey  through  de- 
fendants' land  adopted  by  the  company  as  a 
corporation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  I  524;    Dec.  Dig.  §  195.*] 

2.  Eminent  Domain  (§  169*)— Condemnation 
—  Bailboad    Extension  —  Location  —  Au- 

THOBIZATION  BT   BOABD   OF  DiBECTOBB. 

Where,  in  proceedings  by  a  railroad  com- 
pany to  condemn  land  for  an  extension,  the 
railroad's  right  to  condemn  the  land  was  put  in 
issue,  and  there  was  no  proof  that  the  rail- 
road's directors  as  a  board  had  ever  author- 
ized the  extension  of  the  line  or  had  ratified 
the  act  of  its  general  manager  in  attempting 
to  procure  land  for  such  extension,  the  proceed- 
ing was  unsustainable. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
'maln,  Cent.  Dig.  i  461 ;    Dec.  Dig.  {  169.*] 

Error  to  Circuit  Court,  Bland  County. 

Condemnation  proceedings  by  the  New 
Biver,  Holston  ft  Western  Bailroad  Compa- 
ny against  one  Honaker  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  ra- 
rer.   Beversed. 

S.  W.,  Williams,  of  Wytheville,  S.  W.  Wil- 
liams, Jr.,  of  Bland,  and  J.  Powell  Boyall, 
of  Tazewell,  for  plaintiffs  in  error.  Wil- 
liams ft  Farrier,  of  Pearisburg,  Jackson  ft 
Benson,  of  Boanoke,  and  White,  Penn  ft 
Penn,  of  Abingdon,  for  defendant  in  error. 

BUCHANAN,  X  This  proceeding  was  in- 
stituted in  the  name  of  the  defendant  In  er- 
ror for  the  purpose  of  condemning  certain 
lands  of  the  plaintiffs  in  error  for  railroad 
purposes.  Numerous  errors  are  assigned, 
but  in  the  view  we  take  of  the  case  only  one 
of  them  need  be  considered. 

Prior  to  the  appointment  of  commissioners 
to  ascertain  the  compensation  to  which  the 
defendants  were  entitled  for  the  land  sought 
to  be  taken,  and  the  damages  to  the  residue 
of   the  tract,   the  defendants  filed   several 
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pleaa,  among  them  one  denying  all  the  alle- 
gatlonfi  of  the  petition  and  notice  and  calling 
for  proof  thereof.  This  denial  placed  upon 
the  plaintiff  company  the  bnrden  of  show- 
ing that  It  was  entitled  to  ezerdse  the 
right  of  eminent  domain  and  to  condemn  the 
defendants'  lands  for  Its  purposes. 

The  plaintiff  company  was  chartered  by 
the  General  Assonbly  and  authorized  to 
construct  and  operate  a  raUroad  from  Nar- 
rows, a  point  on  the  Norfolk  &  Western 
Ballway  In  GUea  county,  and  running  In  a 
westerly  direction  through  the  counties  of 
Giles  and  Bland,  and  from  thence  to  the  Ten- 
nessee or  Kentucky  state  line.  Acts  of  As- 
sembly 1900,  c.  69,  p.  65,  et  seq. 

Upon  the  issues  raised  by  the  said  pleas, 
the  only  evidence  Introduced  by  the  railway 
company  was  that  of  Mr.  Bastlan,  the  man- 
ager and  secretary  of  the  railroad  company. 
After  stating  that  he  had  been  performing 
all  the  duties  of  manager  since  1904,  he  testi- 
fied as  follows: 

"Question  by  attorney  for  plaintiff  railroad 
company : 

"Q.  Please  state  If  you  are  the  Mr.  F.  TS. 
Bastian  referred  to  in  these  proceedinn,  and 
how  long  have  been  manager  of  the  said  New 
River,  Holston  &  Western  Railroad  Company. 

"A.  I  am  since  1904,  practically  since  1900. 

"Q.  Since  that  time,  when  it  has  become 
necessary  to  parchase  land  or  to  negotiate  for 
land  for  right  of  way  by  the  railroad,  who  baa 
made  these  parchase*  and   negotiation? 

"A.  I  have. 

"Q.  What  effort,  if  any,  did  yon  make  on 
behalf  of  the  company  to  purchase  this  land 
set  forth  in  this  record  of  this  case  from  Mr. 
Honaker  or  either  or  both  of  them? 

"A.  After  the  road  was  located  throngh  tlie 
land,  on  two  or  three  occasions  I  went  to  see 
Mr.  Honaker  and  asked  him  to  name  us  a 
price  for  right  of  way,  and  he  put  me  off  by 
teUing  me  he  would  have  to  see  his  partner, 
Mr.  Enroll.  I  finally  went  to  Tazewell  and. 
saw  Mr.  Kron  myself,  and  he  told  me  be  did 
not  want  to  name  a j>rlce,  that  he  preferred 
to  consult  with  Mr.  Honaker.  I  arranged  for 
Mr.  EroU  and  Mr.  Honaker  to  meet  at  Rocky 
Gap.  Mr.  Kroll  went  there  and  came  back 
and  reported  to  me  that  he  was  unable  to  make 
any  arrangement  with  Mr.  Honaker  and  told 
'  me  that  he  had  left  the  matter  entirely  In 
Mr.  Honaker's  hands.  Several  days  after  that 
I  saw  Mr.  Honaker,  and  he  told  me  that  he 
would  take  |6,000  for  the  right  of  way,  that 
of  course  we  conid  put  commissioners  on  the 
land,  and  if  they  did  not  give  them  what  be 
thonght  was  right  he  could  take  the  case  to  a 
higher  court,  becaose  Mr.  EroU  was  a  nonres- 
ident of  the  state.  I  shook  my  head,  did  not 
argue  the  matter  1}ecause  I  considered  the  mat- 
ter beyond  my  reach. 

"Q.  Please  state  what  yon  mean  when  you 
stated  that  yon  considered  the  price  beyond 
i'onr  reach? 

"A.  I  considered  the  price  entirely  too  high 
for  the  land. 

"Q.  Who  went  with  yon  to  see  Mr.  EroUI 

"A.  Mr.   Farrier. 

"Q.  Did  yon  have  •  map  or  plat  of  the 
land  with  yon? 

"A.  Yes. 

"Q.  Did  Kroll  ever  name  you  a  price? 

"A.  He  never  named  any  price  for  the  right 
of  way,  but  named  a  price  of  $2,500  for  his 
interest  for  the  property. 

"Q.  Ton  say  that  yon  were  elected  manager 
of  the  road.     Was  there  any  other  manager? 

"A.  There  was  not. 


"Q.  Has  any  one  except  yourself  since  1904 
been  performing  any  of  tne  duties  of  man- 
ager? 

"A.  No,  sir.    ' 

"Q.  I  will  be  glad  If  yon  will  state,  since  these 
proceedings  were  instituted  or  prosecuted,  what 
officers  of  the  said  railroad  company  yon  have 
reported  to,  or  communicated  with,  oonceming 
the  sanie. 

"A.  Mr.  D.  P.  Leas,  onr  treasurer,  who  had 
been  handling  the  affairs  for  our  president,  who 
Is  sick,  and  Mr.  S.  H.  McVitty,  one  of  the  di- 
rectors of  the  road  and  son  of  the  president, 
who  has  been  in  a  general  way  representing 
the  president  along  with  Mr.  Leas. 

"Q.  State  whether  or  not  you  commnnicated 
to  Mr.  D.  P.  Lease,  the  treasurer,  and  in  con- 
versation with  Mr.  S.  H.  McVitty  the  prog- 
ress and  status  of  this  case,  and  other  cases 
and  in  reference  to  the  proposed  extension  of 
said  railroad. 

"A.  I  have  been  keeping  them  both  informed 
as  to  the  progress,  and  they  seemed  pleased 
with  the  progress.  ' 

"Q.  Please  state  the  amount  of  stock  own- 
ed by  Leas  ft  McVitty. 

"A.  I  am  not  certain,  bat  I  think  they  own 
between  80  and  90  per  cent. 

"Q.  When  did  you  have  the  negotiations 
with  Honaker  ft  tLroU  to  which  you  have  re- 
ferred? 

"A.  Some  time  In  January,  1912,  and  after 
the  line  was  surveyed  and  bdore  these  proceed- 
ings were  begun. 

"Q.  For  vrnat  purpose  does  yonr  company 
desire  the  land  sought  to  be  taken  In  tiiis 
case? 

"A.  For  the  constrnctioii,  operation,  and 
maintenance  of  a  railroad. 

"Croes-Bxamlnatloii. 


"Q.  Bow  do  yon  know  this? 


Because  we  surveyed  the  line  for  •  nat- 
ter of  20  miles  and  located  the  line  for  proposed 
extension. 

"Q.  Do  you  know  of  your  own  knowledge  that 
the  said  company,  by  any  action  of  its  stock- 
holders, ever  authorized  any  extension  of  its 
lines,  or  ever  authorized  this  proceeding  to  be  in- 
stituted to  acquire  this  right  of  way  through 
Honaker's  lands?    If  so,  how  do  yon  know  ItT 

"A.  By  having  reported  the  proceedings  to 
Mr.  D.  P.  Leas,  as  well  as  other  matters  per- 
taining to  the  railroad,  and  he  not  making 
any  objection,  I  assume  that  my  actions  were 
proper. 

"Q.  Is  this  all  yon  can  say  in  answer  to  my 
last  question? 

"A.  I  might  add  that  (I)  talked  the  matter 
over  with  Mr.  S.  H.  McVitty,  who  in  a  general 
way  represents  the  president,  who  is  sick,  and 
he  confirmed  my  action. 


||Q,  Is  that  all? 


That  is  aU. 

"Q.  Do  you  of  your  own  personal  knowledge 
know  that  the  board  of  directors  of  the  New 
River,  Holston  ft  Western  Kailroad  Company 
ever  authorized  any  extension  of  the  lines  <^ 
said  railroad  from  Rocky  Gap,  or  that  said 
board  of  directors  ever  authorized  the  proceed- 
ings to  be  instituted  to  condemn  the  lands  of 
Honaker  &  Kroll  mentioned  in  this  case?  If  so, 
how  do  you  know  it? 

"A.  Do  not  know  of  a  positive  fact  for  the 
reason  that  occasionally  the  directors  iiave 
meetings  In  Philadelphia  and  the  minutes  are 
In  Philadelphia  for  safe-keeping. 

"Q.  You  say  that  you  are  secretary  of  said 
railroad  company.  Don't  yon  as  such  secre- 
tary have  the  custody  of  the  books  of  the  com- 
pany?   If  not,  who  has? 

"A,  I  have  Just  stated  that  the  books  ara  kept 
Itt  Philadelphia  for  safe-keeping. 

"Q.  Whose  business  is  it  to  write  upon  the 
books  of  the  company  the  minutes  of  the  stock< 
holders'  meetings? 
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"A.  Mine. 

"Q.  When  did  yon  last  attend  a  atgckholden' 
meeting  of  aaid  company  and  write  up  the  pro- 
ceedings of  the  meeting  7 

"A.  Tuesday.  April  2,  1912. 

"Q.  Where  waa  the  meeting  held? 

"A.  Narrows,  Giles  county,  Va.  . 

"Q.  State  when  the  last  meeting  of  the  stock- 
holders of  said  company  was  held  preceding  the 
said  April  meeting  of  1912. 

"A.  That  1  am  unable  to  tell  for  the  reason 
that  I  have  told  you  that  sometimes  meetings 
were  held  in  Philadelphia  that  I  was  unable 
to  attend. 

"Q.  When  was  the  last  meeting  of  the  stock- 
holders held  that  you  did  attend  prior  to  April, 
19127 

"A.  The  first  Tuesday  in  April,  1911,  that 
was  the  date  of  the  annual  meetings  of  the 
stockholders  for  each  year. 

"Q.  Where  is  the  principal  office  of  the  nM 
railroad  company  located? 

"A.  Narrows,  Giles  county,  Va. 

"Q.  You  speak  of  extending  said  railroad. 
Please  state  from  what  point  and  to  what  point 
it  is  proposed  to  extend  it. 

"A.  From  Rocky  Gap  for  20  miles  up  Wolf 
creek  and  Hunting  (Jamp  creek  in  Bland  coun- 
ty, Va. 

"Q.  Do  yon  of  your  own  personal  knowledge 
know  that  the  said  New  Biver,  Holston  &  West- 
ern Bailroad  Company  ever  by  any  resolution 
of  its  stockholders  authorized  such  extension  to 
be  made?     If  so,  bow  do  yon  know  itV 

"A.  I  do  not  for  the  reasons  stated,  the  min- 
ute books  are  kept  at  Philadelphia  for  safe- 
keeping. 

"Q.  Was  the  book  in  which  tiie  minutes  of 
the  stockholders'  meetings  are  kept  present  at 
the  said  April  meeting,  1912,  which  yon  at- 
tended? 

"A  It  was. 

"Q.  Did  yon  write  up  in  said  book  the  said 
proceedings  of  said  meeting  of  said  stockhold- 
ers held  in  Aptii,  19U? 

"A  I  did. 

"Q.  Who  were  the  directors  of  said  railroad 
company  at  the  time  of  the  institution  of  the 
proceedings  in  this  case? 

"A  I  think  T.  B.  McVitty,  Philadelphia,  Pa. ; 
D.  P.  Leas,  Philadelphia:  Mr.  Leroy  P.  Leas, 
Philadelphia ;  S.  H.  McVitty,  Salem,  Va. ;  and 
myself,  F.  E.  Bastian,  Narrows,  Va. 

"Q.  Do  yon  of  your  own  personal  knowledge 
know  that  the  board  of  directors  of  said  rail- 
road company  by  any  resolution  of^said  board 
ever  authori2ed  the  extension  of  said  railroad 
from  Kocky  Gap?    If  so,  bow  do  you  know  it? 

"A.  I  do  not. 

"Q.  Do  you  not  know  the  fact  that  one  W.  E. 
Mingea  holds  an  option  on  said  New  River, 
Holston  &  Western  Railroad  Company  for  the 
purchase  of  its  property  and  franchise,  and  that 
be  is  the  nkoving  spirit  behind  the  proposed  ex- 
tension  of  said  railroad  from  Rocky  Gap? 

"A.  1  have  heard  it  reported  so. 

"Q.  Heard  it  from  whom? 

"A.   Neighbors. 

"Q.  Did  you  ever  hear  said  W.  E.  Mingea 
say  so? 

"A.  I  did. 

"Q.  Did  you  ever  hear  any  of  the  stockhold- 
ers or  directors  of  said  railroad  company  say  so? 
If  so,  state  whom  and  when. 

"A.  Yes,  Mr.  a.  H.  McVitty.  1  don't  recall 
the  date.  I  can't  remember  the  date,  although 
I  see  him  often. 

"Q.  If  you  know,  please  state  wtao  is  paying 
the  cost  and  expenses  for  making  the  survey 
for  said  extension  for  said  railroad. 

"A.  I  suppose  our  treasurer,  Mr.  D.  P.  Leas. 

"Q.  I  do  not  want  suppositions;  I  want 
facts.  Do  you  of  yourown  personal  knowledge 
know  who  is  paying  the  cost  and  expenses  of 
said,  surveys  for  said  extension  for  said  rail- 
road? 


"A.  I  do  not  know. 

"Q.  Do  you  of  your  own  persooal  knowledge 
know  who  Is  paying  for  the  right  of  way  for  said 
proposed  extension  of  said  railroad  from  Rocky 
Gap?    If  80,  how  do  yon  know  it? 

"A  Been  none  paid  for— I  don't  know. 

"Q.  If  options  obtained  for  the  right  of  way 
are  closed  and  taken  up,  you  do  not  know  of 
your  own  personal  knowledge  who  vrill  for- 
nisb  the  money  to  pay  for  the  same,  do  you? 

"A.  The  treasurer  will. 

"Q.  How  do  you  know  thia,  please? 

"A.  This  is  the  usual  manner. 

"Q.  Is  this  all  you  can  say  in  answer  to  this 
last  question? 

"A  It  is. 

"Q.  Do  you  of  your  own  personal  knowledge 
know  that  the  stockholders  of  said  railroad 
company  ever  at  any  time  by  any  resolution 
authorized  the  treasurer  of  said  company  ei- 
ther to  i>ay  the  money  on  said  option  for  said 
right  of  way  or  to  pay  for  any  right  of  way? 

"A.  I  do  not  remember  that   they  did. 

"Q.  You  said  that  you  are  the  manager  of 
said  railroad.  Please  state  what  your  duties 
are  as  such  manager. 

"A  All  the  duties  pertaining  to  the  manager 
of  a  railroad. 

"Q.  What  are  those  duties? 

"A.  Varied   on  a  small  railroad.    •    •    • 

"Q.  If  you  had  agreed  with  the  defendant 
Honaker  upon  the  price  and  terms  for  the  pur- 
chase of  said  land  referred  to  in  this  proceed- 
ing, you  will  please  state  what  autbonty  you 
had,  if  any,  to  close  the  contract  of  purchase 
with  said  Honaker  for  said  land. 

"A.  Mr.  Mingea  advised  me  to  go  ahead  and 
take  contracts  and  purchase  rights  of  way,  and, 
be  being  a  man  of  good  reputation,  I  went 
ahead  and  advised  our  Philadelphia  office  of 
the  progress  being  made,  and  they  seemed 
pleased  with  my  report. 

"Q.  If  Mr.  Mingea  advised  you  to  go  ahead 
and  take  contracts  and  purchase  rights  of  way, 
and,  be  being  a  man  of  good  reputation,  you 
expected,  of  course,  did  you  not,  that  Mr. 
Mingea  would  put  up  the  money  to  meet  your 
said  contracts,  purcmwes,  did  you  not;  and, 
if  not,  why  not? 

"A.  From  correspondence  with  our  Philadel- 
phia office  I  waa  lead  to  believe  that  Mr.  Min- 
gea waa  acting  for  the  railroad.  I  never  give 
it  a  thought  as  to  that  part,  and  of  conrse  ex- 
pected the  treasurer  of  the  New  River,  Holston 
&  Western  Railroad  Company  to  pay_for  it 

"Q.  Why  did  you  expect  this?  Who  ever 
told  you  that  the  said  treasurer  of  said  com- 
pany would  pay  for  said  contracts  and  pur- 
chases? 

"A.  From  past  experience  in  taking  contracts 
for  right  of  way  upon  other  extensions  of  this 
railroad. 

"Q.  That  was  all,  was  it? 

"A.  Yes,  sir.    ♦    ♦    • 

"Q.  If  you  and  Honaker  had  agreed  on  the 
price  and  terms  for  the  purchase  of  the  right 
of  way  through  said  land,  did  you  have  any 
other  authority  .to  close  the  contract  with  Hon- 
aker or  to  pay  the  purchase  money  therefor 
than  what  you  have  already  stated  in  your 
testimony  in  this  case? 

"A  Nothing  more  than  I  lUMumed  I  had  in 
ttie  purchase  of  other  r^hts  of  way  which 
contracts  were  closed  and  paid  for  by  the  rail- 
road company. 

"Q.  Now  please  state  what  contracts  you 
refer  to  in  your  last  answer,  and  how  do  you 
know  that  Uiey  were  paid  for  by  the  railroad 
company? 

"A.  Beginning  at  Penvlr  on  through  to  Rocky 
Gap — R.  Ik  Shrader  and  others. 

"Q.  When  was  this?     How  long  ago? 

"A,  I  can't  tell  exactly.     Several  years  ago. 

"Q.  Then  you  are  unable  to  name  any  right 
of  way  on  the  proposed  extension  from  Roclcy 
Gap  which  your  company  has  paid  for? 
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"A.  They  have  not  taken  up  any  of  them  yet. 

"Q.  Then  the  said  railroad  company  has  neT- 
er  sent  yon  any  check  to  pay  for  any  right  of 
way  on  the  proposed  extension? 

"A.  Not  as  yet." 

This  evidence,  It  Is  claimed,  was  sufflclent 
to  Bbow  that  the  railroad  company  desired 
the  defendants'  lands  for  its  purposes  as  a 
railroad;  and  that  It  had  been  unable  to 
agree  with  the  land  owners  for  Its  purchase ; 
and  that,  if  it  were  necessary  for  the  stock- 
holders or  directors  to  authorize  an  extension 
of  the  railroad  and  fix  its  location  before 
condemnation  proceedings  were  commenced. 
In  the  absence  of  any  plea  or  proof  to  the 
contrary  It  would  be  presumed  that  the  exten- 
sion had  been  authorized  and  the  location 
adopted  by  the  governing  body  of  the  corpo- 
ration. 

[1,2]  The  court  is  of  opinion  that  the  rail- 
road company  is  in  error  in  its  contention 
that  there  were  no  pleas  filed  which  put  in 
issue  the  question  whether  or  not  the  exten- 
sion of  the  road  had  been  authorized,  or  the 
survey  through  the  defendants'  lands  adopted, 
by  the  railroad  company.  Plea  No.  1  denies 
every  allegation  of  fact  averred  in  the  peti- 
tion. One  of  its  averments  is  that  the  de- 
fendants' lands  are  wanted  for  its  purposes, 
and  that  since  It  cannot  agree  with  them  for 
their  purchase  It  has  the  right  to  condemn 
them.  If  the  comt>any  had  never  authorized 
the  extension  proposed  and  had  not  adopted 
the  location  made  on  the  defendants'  lands, 
It  cannot  be  said  that  the  land  is  wanted  by 
the  railroad  company,  or  that  it  has  the  right 
to  condemn  It  for  the  purpose  for  which  it 
was  chartered.  There  is  not  only  no  satis- 
factory proof  that  the  board  of  directors 
had  authorized  the  extension  of  the  road  or 
had  adopted  or  approved  of  the  location 
made;  but,  on  the  contrary,  the  evidence  of 
Mt.  Bastlan,  the  general  manager,  the  secre- 
tary of  the  company,  and  one  of  its  directors, 
tends  very  strongly  to  show  that  the  board 
of  directors  acting  together  had  neither  au- 
thorized the  extension  nor  adopted  or  fixed 
its  location. 

It  is  said  in  10  Cyc.  774-776,  in  the  article 
on  Corporations,  edited  by  Judge  Thomp- 
son, in  discussing  the  mode  in  whicdi  directors 
may  act,  and  the  statemrait  seems  to  be  sus- 
tained by  the  cases: 

"We  may  settle  down  with  confidence  npon 
this  principle,  that  in  all  matters  involving  the 
exercise  of  what  might  be  termed  a  legislative 
or  judicial  discretion,  and  which  the  directors, 
therefore,  cannot  delegate  to  others,  as  else- 
where shown,  they  can  bind  the  corporation 
only  by  acting  together  as  a  board.  A  major- 
ity of  them  cannot  undertake  to  act  in  their 
individual  names  for  the  board  itself,  and  no 
act  can  be  done  affecting  the  ownership  of 
property  except  by  a  resolution  of  the  tM>ard 
when  regular^  constituted  and  sitting  in  con- 
sultation." 3  Thomp.  on  Corp.  3905,  3906, 
3944;  Morawetz  on  Ck>rp.  (Ist  Ed.)  §  246;  1 
Elliott  on   Railroads,    U   255-257,   920. 

The  determination  of  a  railroad  company 
to  extend  its  line  would  seem  clearly  to  in- 


volve the  exercise  of  legislative  or  Judidal 
discretion,  and  is  a  matter  which  should  be 
considered  and  passed  upon  by  its  directors, 
acting  together  as  a  board,  especially  when 
the  proposed  extension  is  equal  in  length  to 
the  line  in  operation.  The  extension  ought  in 
the  first  instance  to  be  determined  npon  by 
the  board  of  directors  as  such,  or,  if  deter- 
mined upon  by  one  of  Its  agents,  his  action 
to  be  binding  upon  the  corporation  would 
have  to  be  ratified  by  the  board  of  directors 
regularly  convened  and  sitting  as  such  board. 

The  record  not  only  does  not  show  that  the 
extension  determihed  upon  by  the  general 
manager  was  so  authorized  or  ratified  by 
the  board  of  directors  as  such,  but  the  most 
the  evidence  can  be  said  to  sbow  is  ttiat, 
when  the  directors  or  the  majority  of  them 
Individually  were  Informed  of  the  action  of 
the  manager,  they  did  not  object  and  some 
of  them  approved  of  his  action  in  Instltating 
these  proceedings. 

The  cases  are  not  agreed  as  to  whether, 
where  a  railroad  company  has  determined 
upon  building  or  extending  Its  line,  the  loca- 
tion made  by  the  engineer  must  be  authorized 
or  ratified  by  the  board  of  directors  as  such. 
See  Bridewell  v.  Gate  City  Terminal  Co.,  127 
6a.  520,  56  S.  E.  626,  10  L.  R.  A.  (N.  S.)  909, 
and  authorities  cited;  State  v.  Proprietors 
of  Morris  Aqueduct,  68  N.  J.  law,  303,  33 
Atl.  252;  a  &  O.  Ry.  Co.  ▼.  Deepwater  Ry. 
Co.,  67  W.  Va.  641,  50  S.  E.  890;  Williams- 
port  Co.  V.  Philadelphia,  etc.,  R.  Co.,  141  Pa. 
407,  21  Atl.  645,  12  IL.  R.  A.  220;  Lewis  on 
Em.  Dom.  (2d  Ed.)  i  307.  But  we  have  not 
been  dted  to  any  authority  which  holds  that 
it  is  not  necessary  for  the  board  of  directors  of 
a  railroad  company  to  authorize,  as  a  board, 
an  extension  of  its  line;  or,  tt  determined 
upon  by  one  of  its  agents,  to  ratify  such 
action  as  a  board,  before  It  has  the  right  to 
exercise  the  power  of  eminent  domain  In  ob- 
taining property  for  such  extension. 

The  court  Is  of  opinion  that  it  was  not 
shown  upon  the  trial  of  the  issue  raised  by 
plea  No.  1  that  the  railroad  company  had  the 
right  to  condemn  the  lands  of  the  defendants 
when  these  proceedings  were  Instituted,  and 
the  trial  court  should  therefore  have  sustain- 
ed said  plea  and  dismissed  the  petition.  For 
this  error  its  judgment  must  be  reversed,  and 
this  court  will  enter  such  order  as  the  cir- 
cuit court  ought  to  have  entered. 

Reversed. 

(lie  Va.  7J5) 

MITCHELL  TRANSPARENT  ICE  CO.  t. 

TRIUMPH  ELECTRIC  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept 

7,  1914.) 

1.  Appbai.  and  Ebbob  (S  852*)— Rbvibw— Na- 
TUBK  or  Reuxdt — Sbujcb's  Lien — Enfobok- 
MENT— Statutory  Pbockedino. 

Code  1904  I  2462,  subd.  2,  provides  that 
a  seller's  Lien  tor  purchase  money  may  be  en- 
forced by  a  petition  which  shall  state  the  con- 
tract, plaintiff's  claim,  and  describe  the  prbp- 
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erty,  ami  in  answer  defendant  may  state  his 
grounds  of  defense,  and  bis  connterclaim  or  off- 
set, to  which  plaintiff  may  reply.  Held,  that 
the  remedy  at  law  thereby  provided  did  not 
supersede  or  aSect  the  seller's  right  to. sue  in 
equity  to  enforce  his  lien,  and  hence  the  seller 
having  elected  to  sue  at  law  under  the  statute, 
the  case  could  not  be  treated  on  writ  of  orror 
as  a  suit  in  equity.         ^ 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3402;  Dec.  Dig.  i  8B2.*] 

2.  Evidence  ((  434*)  —  Paboi.  Byidbhos  — 
Wbiiteh  Contract  —  Fbaud  —  Misrepbs- 
bbntation& 

Misrepresentationa  or  fraud  in  procuring  a 
contract  may  be  shown,  though  the  contract  it- 
self has  been  reduced  to  writing,  but  the  proof, 
in  order  to  establish  the  fraud,  must  be  convinc- 
ing. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ii  2005-2020 ;    Dec.  Dig.  i  434.*] 

Error  to  Circuit  Court,  Tazewell  County. 

Action  by  the  Triumph  Electric  Company 
against  the  Mitchell  Transparent  Ice  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Henry  &  Graham  &  Hawthorne,  of  Taze- 
well, for  plaintiff  In  error.  Oreever  &  Gilles- 
pie, of  Tazewell,  for  defendhnt  In  error. 

HARRISON,  J.  This  case  involTes  a  con- 
troversy over  an  ice  tank  purchased  by  the 
defendant  from  the  plalntlflT,  upon  which  a 
Uen  was  reserved  for  the  purchase  money. 
TbB  suit  was  brought  under  subdivision  2 
of  section  2462  of  the  Code  of  1904,  which 
provides  that  the  Uen  may  be  enforced  by  a 
petition,  which  shall  state  the  contract,  the 
plaintiff's  claim,  and  describe  the  property. 
In  answer  to  the  petition  the  defendant  shall 
state  his  grounds  of  defense  or  his  counter- 
claim or  offset,  to  which  the  plaintiff  may 
reply.  There  was  no  Jury,  the  whole  mat- 
ter of  law  and  fact  being  submitted  to  the 
court  for  the  determination  of  all  questions 
arising  out  of  or  under  the  contract  which 
were  properly  raised  by  the  pleadings. 

[1]  It  is  suggested  by  the  defendant  that 
it  was  the  Intention  of  this  statute  to  give 
the  Judge  the  powers  ezerclaed  by  a  chan- 
cellor over  a  cause  In  equity,  and  therefore 
that  the  whole  case  should  be  reviewed  here 
as  if  it  were  the  record  of  a  chancery  cause. 
Before  the  statute  was  enacted  under  which 
this  suit  was  brought,  the  parties  could  have, 
and  perhaps  must  have,  gone  into  equity, 
and,  as  the  statute  does  not  take  away  that 
remedy,  may  still  do  so.  There  is  therefore 
no  need  to  strain  the  language  of  the  statute 
In  this  suit  to  enable  the  parties  to  have  the 
benefit  of  chancery  practice.  The  chancery 
court  was  open  to  them  had  they  so  chosen. 
They  preferred  a  court  of  law  and  did  not 
ask  for  a  Jury,  the  whole,  matter  of  law  and 
fact  being  submitted  to  and  decided  by  the 
court,  with  all  the  resulting  consequences. 

It  appears  from  the  record  that  on  March 
4, 1911,  at  Graham,  Va.,  the  defendant,  Mitch- 
ell Transparent  Ice  Company,  by  its  presi- 


dent, William  Mitchell,  wrote  the  plaintiff. 
Triumph  Electric  Company,  at  Cincinnati, 
Ohio,  as  follows: 

"We  hereby  anthorize  jrou  to  enter  our  order 
for  material  for  a  12  ton  ice  making  tank,  in  ac- 
cordance with  conditions  and  material  specifica- 
tions attached  and  made  a  part  hereof.  *  *  * 
It  is  understood  that  this  is  not  binding  upon 
you  until  accepted  by  you  at  your  Cincinnati 
office  by  an  officer  of  the  company." 

This  order,  together  with  the  "conditions 
and  material  specifications"  attached,  was 
received  by  the  plaintiff  at  its  Cincinnati 
office,  examined,  approved,  and  accepted  on 
March  6,  1911,  and  on  March  9,  1911,  the 
defendant  wrote  to  the  plaintlfl  as  follows: 

"We  beg  to  acknowledge  receipt  of  your  favor 
of  the  6th  instant,  inclosing  contract  for  12  ton 
ice  tank,  which  has  been  duly  accepted  by  you." 

Under  this  contract  the  Ice  tank  was  fur- 
nished and  put  Into  operation,  an  engineer 
of  the  plaintiff  company  remaining  in  charge 
of  the  plant  for  a  period  of  five  days,  as 
provided  in  the  contract,  at  the  end  of  which 
time  the  defendant  company,  by  William 
Mitchell  its  president,  wrote  the  plaintiff  at 
Cincinnati  that  its  engineer  had  finished  hla 
work,  and  that  the  plant  was  running  satis- 
factorily up  to  that  time.  After  this  con- 
siderable payments  were  made  on  the  pur- 
chase from  the  plaintiff,  and  this  suit  was 
brought  to  recover  the  balance  due,  resulting 
in  a  Judgment  in  favor  of  the  plaintiff  for 
$1,226.66,  with  Interest  from  June  3,  1911, 
and  costs. 

The  chief  contention  of  the  defendant  is 
that  it  was  induced  to  discard  its  old  ice 
tank  and  to  buy  a  new  one  from  the  plaintiff 
because  of  additional  guarantees,  not  em- 
bodied In  the  written  contract,  given  by  the 
plaintiff's  agent,  and  further  by  the  false 
and  fraudulent  representations  of  such  agent, 
all  made  prior  to  the  date  of  the  written 
contract. 

[2]  It  is  an  elementary  principle  that  mis- 
representations or  fraud  In  the  procurement 
of  a  contract  may  be  shown,  although  the 
contract  Itself  may  have  been  reduced  to 
writing;  the  proof,  however,  of  the  alleged 
fraud  must  be  convincing. 

It  Is  clear  from  the  record  that  the  power 
of  the  plaintiff's  sale  agent  was  restricted, 
and  that  the  limitations  placed  upon  his  au- 
thority were  well  known  to  the  defendant 
He  knew  that  the  agent  had  no  power  to 
make  a  contract  binding  his  principal,  for 
after  the  contract  was  reduced  to  writing 
and  signed  by  the  defendant,  it  was  sent  to 
the  plaintiff  for  its  acceptance  by  the  de- 
fendant with  the  statement: 

"It  is  understood  that  this  is  not  binding  upon 
you  until  accepted  by  you  at  your  Cincinnati  of- 
fice by  an  officer  of  the  company." 

But  apart  from  this,  the  record  shows  that 
the  largest  latitude  was  allowed  the  defend- 
ant in  Its  attempt  to  establish  the  contention 
under  consideration,  much  evidence  being  ad- 
mitted in  Its  support  of  doubtful  competency. 
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to  ssT  the  least  Giving  the  defendant,  how- 
ever, the  fnll  benefit  of  all  the  evidence  ad- 
duced by  It,  the  record-  falls  to  establish 
that  In  purchasing  the  tank  It  was  misled  to 
Its  disadvantage  by  any  false  and  fraudn- 
lent  representations  of  the  plaintiff's  agent, 
or  that  any  guarantees  were  made  by  such 
agent,  other  than  those  contained  In  the 
written  contract,  which  was  carefully  con- 
sidered and  -understood  by  the  defendant  be- 
fore it  was  accepted  by  the  plaintiff. 

The  defendfint  further  contends  that  the 
tank  and  its  machinery  furnished  by  the 
plaintiff  were  defective,  and  that  it  did  not 
make,  as  guaranteed,  12  tons  of  ice  per  day. 
It  can  serve  no  good  purpose  to  recite  in 
detail  the  evidence  bearing  upon  this  con- 
tention. It  Is  sutBclent  to  say  that  it  has 
been  carefully  considered  and  found  to  be 
not  only  insufficient  to  sustain  the  defendant, 
but  ample  to  Justify  the  conclusion  that  the 
plaintiff  complied  with  the  terms  and  condi- 
tions of  its  written  jcontract  and  famished 
the  defendant  with  an  ice  tank  in  good,  mer- 
chantable condition,  capable  of  producing 
12  tons  of  ice  per  day.  From  this  view  of 
the  evidence  it  follows,  necessarily,  that  the 
Items  of  damage  arising  from  alleged  de- 
fects in  the  tank,  asserted  by  the  defendant, 
are  not  proper  offsets  to  the  plalntlfTs  claim. 

The  plaintiff  assigns  as  cross-error  the 
action  of  the  circuit  conrt  In  allowing  the 
defendant  credit  upon  the  purchase  price  of 
the  tank  for  $90.92,  comprising  three  items 
for  labor  In  assisting  the  plaintiff's  engineer 
In  erecting  the  tank.  The  record  shows  that 
these  items  were  the  subject  of  dispute  be- 
tween the  parties  prior  to  the  institution  of 
this  suit,  and  that  the  plaintiff  finally  con- 
ceded the  credit  to  the  defendant.  The 
plaintiff  now  claims  that  this  was  done  as  a 
compromise.  The  evidence  In  support  of 
this  position  is  not  sufflcienUy  clear  to  Justi- 
fy us  in  holding  that  the  lower  court  plainly 
erred  in  allowing  the  credit  mentioned. 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  no  error  to  the  prejudice  of  the 
defendant  In  tiie  Judgment  complained  of, 
and  it  must  be  affirmed. 

Affirmed. 

(U6  Va.  «00) 

CHESAPEAKE  &  O.  RT.  CO.  ▼.  TINSLEY. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
7,  1914.) 

1.  PuiADiRe    (I   204*)— DxiroBBBB  — Count 
Bad  in  Fabt. 

Faulty  assignments  in  a  count  containing 
separable  matters,  some  of  which  are  good  and 
some  of  which  are  bad,  may  be  reachS  by  de- 
murrer, specifically  stating  the  grounds  of  de- 
murrer relied  on. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  486-490;   Dec.  Dig.  {  204.*] 

2.  Cabbiebs  (S  814*)— Injttbt  to  Passenqxbs 

ALIOHTINO-— COUFLAI  NT. 

The  complaint  of  a  passenger  for  injuries 
In  alighting,  her  coach  being  stopped  beyond  the 


station  platform,  and  she  being  required  to 
alight,  where  the  ground  was  tough  and  SV 
inches  below  the  loweet  step  of  the  coach,  no 
steps  or  aid  by  the  conductor  being  fumisbed, 
held  to  state  a  good  cause  of  action.  . 

[Ed.  Not*.— For  other  cases,  see  Carriers. 
Cent.  Dig.  M  1260,  1270,  1273,  1274,  127^ 
1280;   Dec.  Dig.  g  314.*] 

8.  Daiiagbb  ({  62*)— Fbiqht  as  Gbottnd  or 
Recovebt. 

Fright,  unaccompanied  by  personal  injury, 
from  mere  negligence,  is  not  ground  for  i*- 
oovety. 

[Ed.  Note.— For  other  cases,  see  Damagea. 
Cent  Dig.  H  100,  255-;    Dec.  Dig.  |  62.*] 

Error  to  Circidt  Court,  Bedford  County. 

Action  by  one  Tlnsley  against  the  Chesa- 
peake &  Ohio  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  «• 
ror.    Reversed  and  remanded  for  new  trlaL 

HaiTlson  ft  Long,  of  Lyncbbnis.  for  plain- 
tiff in  error.  Wm.  K.  Allen,  of  Amherst,  for 
defendant  In  error. 

WHITTLE,  J.  This  Is  an  action  by  the 
defendant  in  error  to  recover  damages  from 
the  plaintiff  In  Terror  for  alleged  personal 
injuries  and  shock  from  fright  charged  to 
have  been  occasioned  her  by  the  company's 
negligence.  To  a  Judgment  for  the  plaintiff 
for  $3,000  this  writ  of  error  was  granted. 

The  declaration  contains  eight  counts,  tlie 
gravamen  of  all  which  Is  that  the  plaintiff 
was  a  passenger  on  the  defendant's  train, 
and  that  after  reaching  her  destination  tbe 
coach  In  which  she  was  riding  was  negli- 
gently stopped  six  or  eight  yards  beyond 
the  station  platform  where  passengers  were 
accustomed  to  leave  the  train ;  that  she  was 
invited  and  required  by  the  conductor  to 
alight  at  a  place  where  the  surface  of  the 
ground  was  rough  and  uneven,  and  upon 
which  loose  stone  and  other  material  had 
been  allowed  to  accumulate;  that  the  low- 
est step  of  the  coach  at  that  point  was  the 
extraordinary  distance  of  2%  feet  from  the 
ground;  that  the  defendant  failed  to  fur- 
nish for  her  safety  the  usual  appliance  in 
such  drcnmstances,  viz.,  a  l>ox,  stool,  or 
step;  ttiat  the  dangerous  conditions  of  the 
place  were  known  to  the  defmdant,  but 
were  unknown  to  the  plaintiff;  and  that  she, 
while  exercising  proper  care  for  her  own 
safety,  attempted  to  alight,  as  directed  by 
the  conductor,  and  not  receiving  adequate 
aid  from  him,  and  being  unable  to  reach 
the  ground  or  to  recover  her  balance.  Jump- 
ed or  fell  and  received  the  physical  Injuries 
complained  of  In  the  declaration.  The  sec- 
ond, fourth,  sixth,  and  eighth  counts.  In  addi- 
tion to  the  charges  made  in  the  flrat,  third, 
fifth,  and  seventh  counts,  allege  that  after  the 
occurrences  therein  referred  to,  and  as  the 
plaintiff  was  In  the  act  of  stepping  upon  an 
adjacent  side  track  over  which  she  had  to  pass 
to  reach  the  waiting  room  maintained  by  th* 
defendant  for  the  reception  of  passengers. 
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the  defendant,  wlHiout  warning,  negligently 
ran  one  of  Its  engines  and  trains  np  behind 
ber  on  the  side  track ;  that  she  only  escaped 
death  by  being  seized  and  stopped  by  a  by- 
stander who  hapi)ened  to  be  facing  the  mov- 
ing engine;  that  when  thus  arrested  the 
engine  was  within  a  few  inches  of  her  per- 
son, and  as  It  passed  by  without  warning 
she  was  so  startled  "as  almost  to  throw  her 
Immediately  Into  an  Irresponsible  and  un- 
oonsdous  condition,"  by  reason  of  whldi 
acts  of  negligence  she  suffered  the  grleTanc- 
es  complained  of. 

The  defendant  demurred  to  the  declara- 
tion and  to  each  count  thereof,  and  for 
grounds  of  demurrer  says  that  it  appears 
from  each  count  that  the  plaintiff  was  her- 
self guilty  of  negligence  in  jumping  from 
the  train  Instead  of  availing  herself  of  the 
assistance  of  the  conductor,  who  was  at 
hand  and  ready  to  help  her.  And  in  regard 
to  the  second,  fourth,  sizth,  and  eighth 
counts,  it  was  said  that  no  right  of  action 
accrued  to  the  plaintiff  by  reason  of  alleged 
fright  or  shock  from  the  passing  engine. 
The  court  overruled  the  demurrer. 

[1]  Some  question  was  raised  as  to  the 
propriety  of  attempting  to  reach  by  demur- 
rer faulty  assignments  in  a  single  count 
containing  separable  matters  some  of  which 
are  good  and  others  bad;  but  that  practice 
Is  well  sustained  by  authority. 

In  N.  ft  W.  Ry.  Co.  ▼.  Stegall,  105  Va. 
538,  640,  54  S.  B.  19,  20,  it  Is  said  to  be  weU 
aettted: 

"That  where  there  are  two  or  more  eonnts 
in  a  declaration,  or  a  single  count  containing 
■everal  breacheB,  some  well  and  others  ill  a»- 
■igned,  or  containing  a  demand  of  several  mat- 
ters, divisible  in  their  nature,  acme  of  which  are 
well  and  others  ill  claimed,  and  there  la  a  de- 
murrer to  the  whole  declaration  and  to  each 
count  thereof,  or  to  the  several  breaches  assign- 
ed, the  demurrer  must  be  sustained  to  the  faulty 
counts  or  breaches,  and  overruled  as  to  such 
counts  or  parts  of  the  declaration  as  are  not 
amenable  to  objection.  1  Chit  PI.  (14  Am. 
Ed.)  664;  1  Rob.  Pr.  (old)  pp.  281,  282;  2 
Tuck.  Com.  (3d  Ed.)  p.  261 ;  i  Min.  Inst,  pt 
2  (3d  Ed.)  p.  1107;  1  Dar.  Law  Pr.  (2d  Ed.) 
456,  467." 

See,  also,  Burk's  PL  &  Pr.  §  202,  p.  338 
et  seq.,  and  authorities  dted. 

In  the  instant  case  this  rule  Was  ohi- 
served,  and  the  grounds  of  demurrer  relied 
on  are  specifically  stated.    Code,  |  3271. 

[2,3]  We  are  of  opinion  that  the  first, 
third,  fifth,  and  seventh  counts  each  state  a 
good  cause  of  action,  and  the  same  Is  true 
of  the  second,  fourth,  sixth,  and  eighth 
counts  with  respect  to  the  physical  injuries 
alleged  to  have  been  suffered  by  the  plain- 
tiff. C.  &  O.  Ry.  Co.  V.  Barger,  112  Ya.  688, 
72  S.  E.  693,  ia  an  antilogous  case  In  aver- 
ment. In  the  last-mentioned  counts,,  how- 
ever, fri^t  dissociated  from  physical  Injury 
is  relied  on  as  an  element  of  recoverable 
damages,  and  that  Is  not  permissible.  Con- 
nelly V.  Western  Union  Telegraph  Co.,  100 


Va.  51,  40  S.  E.  618,  56  L.  R.  A.  663,  98  Am. 
St  Rep.  919. 

In  the  last-named  case  this  court  held 
that  mental  anguish  and  suffering  resulting 
from  mere  negligence  unaccompanied  by  In- 
juries to  the  person  could  not  be  made  the 
basis  of  an  action  for  damages. 

It  follows  from  these  views  that  the  de- 
murrer should  have  been  sustained  to  that 
averment  of  the  counts  referred  to.  It  like- 
wise follows  that  the  fifth  instruction,  which 
authorizes  a  recovery  for  Injuries  alleged 
to  have  resulted  from  fright  or  mental  shock 
having  no  causal  connection  with  physical 
injury,  ought  not  to  have  been  given.  The 
sixth  instruction  should  also  have  been  so 
modified  as  to  exclude  the  impression  that 
there  may  be  a  recovery  from  fright  alon& 

For  these  errors  the  judgment  must  be  re- 
versed, the  verdict  of  the  jury  set  aside, 
and  a  new  trial  awarded. 

This  disposition  of  the  case  renders  it 
unnecessary  to  consider  the  last  assignment) 
namely,  the  alleged  insufficiency  of  the  evi- 
dence to  sustain  the  verdict. 

Reversed  and  remanded. 


BROWN  V.  CAROLINA,  O.  &  O.  RY.  Ca  i 

(Supreme  Court  of  Appeals  of  Virginia.    iSept 
7,  1914.) 

L  Motions  (f  59*)— Final  Obdbb— Sbitino 

Aside. 

Where  a  final  order  of  dismissal  is  made 
in  vacation,  the  court  at  a  subsequent  term  has 
no  autliority  to  reopen  the  case  and  set  aside 
the  Older. 

[Ed.  Note.— For  other  cases,  see  Motions, 
Cent  Dig.  H  7»-81  J  Dec.  Digrj  59.*] 

2.  Pboous   (H  28,  37,  163»)— Wbtw-Vaud- 

ITT. 

A  snmmon's  which  does  not  run  in  the  name 
of  the  "commonwealth  of  Virginia,"  or  which  is 
not  attrated  by  the  clerk  of  the  court,  as  re- 
quired by  Const  1902,  i  106  (Code  1904,  p. 
cczxzvi),  is  void  and  cannot  be  amended. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  H  22,  82,  224-238;  Dec.  Dig.  ff 
28,  37.  168.*] 

3.  Appkai.  and  Ebbob  (H  66,  844*)— Wbix  or 
Bbbob—Thoe— Final  Obdxb. 

On  August  21,  1912,  the  court  made  a  va- 
cation order  quashing  the  service  of  a  sum- 
mons because  not  signed  or  attested  by  the 
clerk,  as  required  by  Const.  1902,  {  106  (Code 
19()4,  p.  ccxxxvi),  and  on  September  26th  over- 
ruled a  motion  to  set  aside  the  former  order 
of  dismissal.  More  than  a  year  after  the  entry 
of  the  vacation  order,  plaintiff  sued  out  a  writ 
of  error.  Held,  that  if  the  vacation  order  was 
final,  the  writ  of  error  was  too  late,  and,  if 
not  final,  then  neither  was  the  order  denying  the 
motion  to  set  it  aside,  and  was  therefore  insuffi- 
cient to  sustain  the  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gS  329-331,  335-348,  1889- 
1893,  1886;   Dec.  Dig.  H  66,  844.*] 

Error  to  Circuit  Court,  Scott  Coonty. 

Action  by  one  Brown  against  the  CaioUna, 
CUnchfleld  &  Ohio  Railway  Company.  A 
judgment  was  rendered  dismissing  the  suit. 
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and  plaintiff  brings  error.    On  motion  to  dis- 
miss.   Granted. 

John  Kee  and  Russell  S.  Rltz,  both  of  Blue- 
fleld,  W.  Va.,  for  plaintiff  In  error.  S.  H. 
Bond,  of  Gate  City,  and  Walter  H.  Bobert- 
son,  of  Johnson  City,  Tenn.,  for  defendant 
In  error. 

BUCHANAN,  J.  Upon  the  calUng  of  this 
cause  the  defendant  in  error  moved  the  court 
to  dismiss  It  upon  the  ground  that  the 
petition  for  the  writ  of  error  was  presented 
to  the  court  more  than  one  year  after  the 
final  order  or  Judgment  was  entered  in  the 
cause.    Pollard's  Code,  i  3474. 

On  the  21st  of  August,  1912,  a  vacation  or- 
der, of  which  the  following  is  a  copy,  was 
entered  in  the  cause : 

"An  order  having  been  entered  at  the  last 
term  of  said  court  authorizing  a  special  appear- 
ance for  the  purpose  of  making  a  motion  to 
quash  the  writ  issued  in  this  cause  and  to  allow 
the  said  motion  to  be  argued  before  the  under- 
signed, judge  of  said  court,  in  vacation  on  the 
day  fixed  in  said  order,  and  said  motion  having 
been  continued,  by  request,  from  said  date  until 
the  19th  day  of  August  when  the  parties,  by 
their  attorneys,  appeared  at  the  office  o(  the 
undersigned  in  Lebanon,  Virginia,  and  argued 
said  motion  and  the  same  having  been  further 
continued  to  this  date  and  said  motion  and  the 
arguments  of  counsel  having  been  considered  and 
being  of  opinion  that  said  writ  was  not  issued 
as  required  by  section  106  of  the  Constitution 
of  Virginia,  it  is,  therefore  ordered  that  said 
writ  be  and  it  is,  for  reasons  stated  in  writing, 
(juashed.  The  motion  of  the  plaintiff  to  amend 
said  writ  is  overruled." 

On  the  26th  of  September  following,  the 
plaintiff  moved  the  court  to  set  aside  the  or- 
der of  August  21st.  This  motion  was  over- 
ruled and  exceptions  talcen  to  the  action  of 
the  court 
,  By  section  3427  of  Pollard's  Code,  which 
authorized  the  court  to  hear  the  motion  In 
vacation.  It  is  provided  that: 

"AU  judgments,  orders,  and  decrees  so  made 
and  entered,  shall  have  the  same  force  and 
effect  as  if  made  and  entered  in  term,  except 
that  in  the  case  of  a  judgment,  order,  or  decree 
for  money,  the  same  shall  be  effective  only  from 
the  time  of  day  at  which  it  la  received  in  the 
clerk's  office  to  be  entered  of  record." 

[1]  If  the  vacation  order  was  a  final  order, 
then  the  order  entered  at  the  September  term 
was  a  mere  nullity,  for  the  court  at  the  suc- 
ceeding term  had  no  more  authority  to  re- 
open the  case  and  set  aside  that  order  than 
if  made  at  the  preceding  term  of  the  court 

[2]  The  court  in  quashing  the  summons  and 
refusing  to  permit  it  to  be  amended  based  Its 
action  apon  the  ground  that  the  summons 
was  void  because  It  was  issued  in  violation 
of  section  106  of  the  GonstituUon  (Code  1904, 
p.  ccxxxvl),  which  provides  that: 

"Writs  shall  run  in  the  name  of  the  'Com- 
monwealth of  Virginia,'  and  be  attested  by  the 
clerks  of  the  several  courts." 

The  summons  was  not  signed  or  attested 
by  the  clerk  of  the  court 
There  is  a  diversity  of  opinion  among  the 


courts  In  JnrlsdlctloDS  having  constltntlonal 
provisions  similar  to  our  own,  whether  snch 
process  is  void,  and,  if  void,  whether  it  can 
be  amended.  See  Austin  v.  Lamar  Ins.  Co., 
108  Mass.  338,  and  cases  cited.  In  this  state 
it  seems  that  an  original-  writ  or  summons, 
not  issued  in  accordance  with  the  constltn- 
tlonal provision  quoted,  is  void  and  cannot  be 
amended.  Kyles  v.  Ford,  2  Band.  (23  Va.)  1, 
4;  Hldtam  v.  Larkey,  6  Grat  (47  Va.)  210- 
212;  4  Minor's  Inst  (3d  Ed.)  990. 

The  court  having  held  by  its  vacation  order 
that  the  original  summons  In  the  case  was 
void,  and  that  it  could  not  be  amended,  put 
an  end  to  that  case. 

[3]  A  Judgment  is  final  when  It  is  a  deter- 
mination of  the  particular  action  or  suit,  al- 
though it  is  not  a  final  determination  of  the 
rights  of  the  parties.  1  Black  on  Judgments, 
{  26;  Central  Transportation  Co.  v.  Pullman 
Palace  Car  Co.,  139  U.  S.  24, 11  Sup.  Ct  478, 
35  L.  EJd.  66,  60,  61. 

In  the  case  cited,  in  which  there  was  a 
compulsory  nonsuit,  it  was  held  that  while  a 
new  action  could  be  brought  for  the  same 
cause  of  action.  It  was  a  final  disposition  of 
the  particular  case,  and  that  the  party  against 
whom  the  Judgment  of  nonsuit  was  entered 
was  entitled  to  a  writ  of  error.  Van  De  Veer 
V.  Stanton,  1  Cow.  (N.  T.)  84. 

If  a  writ  of  error  lies  in  a  case  where  a 
compulsory  nonsuit  is  ordered,  it  would  seem 
that  it  would  lie  where  the  original  summons 
was  quashed  because  void  and  no  amendment 
allowed. 

Bat  if  the  vacation  order  entered  In  this 
cause  is  not  a  final  order  within  the  meaning 
of  section  3454  of  Pollard's  Code,  then  the 
order  of  the  September  term  following,  over- 
ruling the  motion  to  set  aside  the  vacation 
order,  was  not  final;  for  the  order  entered  in 
September  possesses  no  more  of  the  elements 
or  qualities  of  a  final  order  than  does  the  or- 
der entered  in  August  If  not  final,  then  a 
writ  of  error  would  not  lie  to  either.  Wheth- 
er, therefore,  the  vacation  order  be  considered 
as  a  final  order  or  an  interlocutory  order,  the 
result  is  the  same;  for  if  final,  then  the  right 
to  award  a  writ  of  error  was  barred  by  the 
statute  of  limitations  before  the  petition  was 
presented  to  the  court  and  if  not  final,  then 
no  final  order  has  been  entered  in  the  cause. 

In  either  view,  there  was  no  authority  for 
granting  the  writ  of  error,  and  it  most  be  dis- 
missed as  Improvldently  awarded. 

Writ  dismissed. 


(mTa.cn) 

BANS  V.  ADAIS  et  al.  (two  cases). 

(Supreme  CJourt  of  Appeals  of  Virginia. 

Sept  7,  1914.) 

1.  Wilis     (I    470*0— CONBTBUOTION—OOHSm- 
EBATION   AS  A   WHOUE. 

The  intention  of  testator  is  to  be  gathered 
from  the  whole  wllL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  988;   Dee.  Dig.  i  470.*] 
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2.  Wiij«  (J  565*)— Pkopkktt  Beqiteathed— 
Undivided  Pbopebty. 

A  paragraph  of  a  will  giving  to  testator's 
wife  his  homestead  and  "all  my  money  and  per- 
sonal property,"  and  immediately  thereafter  to 
sisters  and  their  children  his  "undivided"  prop- 
erty, and  then  providing  for  sale  and  division 
among  his  sisters,  as  "undivided"  property,  of 
land  belonging  to  him  individually,  will,  in  view 
of  the  whole  will,  showing  testator  had  in 
mind  the  distinction  between  property  owned 
by  him  with  another  as  partners  and  that  own- 
ed by  him  alone,  be  considered  as  giving  his  in- 
dividual personalty  only  to  his  wife,  and  to  the 
others  bis  partnership  personalty ;  "undivided" 
not  being  used  in  the  sense  of  "residue." 

[Ed.  Note.— For  other  cases,  see  Wills,  C«nt. 
Dig.  SS  1233-1238;    Dec.  Dig.  {  565.*] 

3.  WitLs  (I  820*)— Monet  Legaot— Pbopeb- 
ty Subject  to  Payment. 

The  bequests  to  one  of  testator's  individual 
personalty,  and  to  another  of  his  partnership 
personalty,  being  of  the  same  character,  so  that 
if  one  is  specific  the  other  is  also,  each  is  pro- 
portionately liable  for  a  money  legacy  to  a 
third  person,  not  made  a  charge  on  any  partic- 
ular portion  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.   i%  2114-2119,  2121;    Dec.   Dig.  {  820.*] 

4.  WUiS  (S  606*)  —  COMSTBUCTION  —  Deduo- 
TI0N8— "HeIBS." 

In  view  of  the  fact  that  testator  had  soM 
and  deeded  land  to  the  children  of  his  sister, 
Mrs.  F.,  for  $1,000,  not  paid,  it  is  intended  by 
the  provision  giving  certain  property  to  "my 
brother's  daughter  and  my  sisters  or  their  chil- 
dren, less  $1,000,  with  five  years'  interest,  to 
the  F.  heirs,''  that  $1,000  shall  be  deducted,  a* 
a  payment  to  the  estate  of  the  debt  of  the  F. 
children,  from  the  share  going  to  the  F.  family, 
though  Mrs.  F.  be  living  at  testator's  death ; 
the  word  "heirs"  not  importing  that  the  provi- 
sion for  deduction  should  be  effective  only  in 
case  she  predeceased  him,  bat  being  used  in  th« 
sense  of  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  CenC 
Dig.  §§  1090-1099;    Dec.  Dig.  §  506.* 

For  other  definitions,  see  Words  and  Phrase% 
vol.  4,  pp.  3241-3265;   vol.  8,  pp.  7677,  7678!] 

6,  Pabtneeship  (§  244*)— Administbation  o» 
Pabtnebship  Pbopebty  —  Action  Aoainst 
suevivob. 

The  partnership  personal  assets  of  testator 
are  to  be  administered  by  his  administrator, 
who  alone,  in  the  absence  of  fraud,  collusion,  or 
refusal  to  sue,  has  the  right  to  sue  the  surviv- 
ing partner  for  a  settlement,  though,  subject 
to  their  proportion  of  a  money  legacy,  the  will 
gives  ancb  assets  to  one  set  of  persons,  while 
giving  testator's  individual  property  to  another. 
[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {  511;    Dec.  Dig.  |  244.*] 

Appeals  from  Circuit  Court,  Giles  County. 

Proceedings  In  the  matter  of  the  estate 
of  A.  J.  Bane,  deceased.  From  the  decree,' 
two  appeals  are  taken,  one  by  Mrs.  A.  J. 
Bane,  the  other  by  X.  M.  Bane,  administra- 
tor; Adair  and  others  being  ttie  appelleea 
Reversed  and  remanded. 

Johnston  &  Izard,  of  Roanoke,  W.  B.  Snld- 
ow,  of  Pearlsburg,  and  A.  B.  Wliiteaker,  of 
Bristol,  Va.-Tenn.,  for  appellant  Jlrs.  Nannie 
Bane.  H.  C.  Gilmer,  of  Pulaski,  for  Bane, 
Adm'r.  Jackson  &  Henson,  of  Roanoke,  Wil- 
liams &  Farrier,  of  Pearlsburg,  and  Guy  F. 
EUett,  of  Clirlstlansburg,  for  appellees. 


HARRISON,  J.  These  two  appeals  are 
from  the  same  decree,  and  have  been  heard 
together  In  this  court  upon  one  record,  which 
is  common  to  each.  The  first  case  Involves 
the  proper  interpretation  of  the  will  of  A.  .T. 
Bane,  deceased,  and  the  second  whether  or 
not  certain  partnership  property  bequeathed 
by  the  testator  should  pass  through  the 
hands  of  his  administrator  or  be  paid  directly 
by  the  surviving  partner  to  those  entitled 
thereto. 

A.  J.  Bane,  a  dtlzen  of  Giles  county,  died 
In  November,  1911,  possessed,  in  his  own 
light,  of  a  large  amount  of  real  and  person- 
al property,  and  owning  also.  In  common  with 
one  T.  Shannon  Miller,  a  large  amount  .of 
partnership  property,  real  and  personal.  He 
had  no  children,  but  left  surviving  him  his 
wife  and  a  niece  and  nephew  of  his  wife  who 
lived  with  him.  The  will,  which  was  writ- 
ten by  the  testator,  is  very  Inartiflclally  and 
obscurely  expressed.  It  Is  apparent  that, 
although  a  successful  business  man.  Its  au- 
thor was  extremely  unlettered. 

[1 ,  2]  The  first  and  main  controversy  arises 
from  the  paragraph  of  the  wUl  In  which  the 
testator  undertakes  to  provide  for  his  wife, 
his  sisters  or  their  children,  and  bis  brother 
Allen's  daughter  Nannie,  which  la  as  fol- 
lows : 

•■My  home  place  I  give  to  my  wife  Nannie 
and  all  my  money  and  personal  property  at  her 
death  she  can  dispose  of  it  as  she  thinks  best 
My  undivided  property  to  go  to  my  brother  Al- 
len's daughter  Nannie  and  my  sisters  or  their 
children  less  $1000.00  with  five  years  interest  to 
the  Francis  heirs  the  place  Wm.  Thompson 
lived  on  to  be  sold  and  divided  as  the  undivided 
property  between  Mrs.  Bennett  and  my  two  sis- 
ters or  their  children." 

It  Is  contended  that  by  this  paragraph 
the  testator  gave  to  his  widow  all  of  his 
personal  property,  Including  the'  partnership 
personalty  which  was  owned  by  him  In  com- 
mon with  another;  and  that  be  intended 
thereby  to  give  his  sisters,  or  their  children, 
the  residue  of  his  property  not  otherwise  dis- 
posed of  by  the  will.  This  construction  can 
only  be  reached  by  Ignoring  every  other 
part  of  the  will  and  looking  alone  to  the 
clause  under  consideration.  It  Is  familiar 
doctrine  that  the  intention  of  the  testator 
Is  not  to  be  gathered  from  one  clause  of  the 
will  alone,  but  from  the  whole  will.  The 
scope  and  plan  of  the  testator  can  only  be 
ascertained  by  comparing  the  various  provi- 
sions of  his  will  with  one  another,  and  his 
purpose  best  effectuated  by  construing  them. 
If  possible,  80  that  all  can  stand. 

When  the  will  before  us  Is  considered  as 
a  whole,  it  is  quite  dear  that  the  testator 
understood  the  distinction  between  property 
which  he  owned  to  the  exclusion  of  others 
and  that  which  he  owned  along  with  another 
as  partnership  property.  The  distinction  is 
repeatedly  expressed  in  the  wUl.  If  the 
language  "all  my  money  and  personal  prop- 
erty," found  In  the  first  part  of  the  para- 
graph under  consideration,  were  all,  it  would 
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pass  to  bis  wife  all  the  personalty  owned  by 
the  testator,  Indndlng  partnership  person- 
alty; but,  when  we  Interpret  that  language 
in  the  light  of  the  whole  will,  it  is  reason- 
ably clear  that  It  was  Intended  to  Include  the 
personal  property  owned  by  the  testator 
alone,  and  was  not  intended  to  include  his 
partnership  property.  Looking  to  the  entire 
will,  it  satisfactorily  appears  that,  in  pro- 
viding for  the  objects  of  his  bounty,  the 
testator  had  in  mind  the  distinction  between 
his  individual  property  and  that  which  he 
owned  in  common  with  his  partner,  and 
that  his  purpose  was  to  give  his  wife  aild  her 
niece  and  nephew  the  property  owned  by 
him  to  the  exclusion  of  others,  and  to  give 
to  his  sisters  or  their  children  and  his  niece 
the  partnership  property.  This  purpose  he 
carried  out,  with  the  exception  that  he  gave 
his  wife's  nephew  a  small  amount  of  live 
stock,  partnership  property,  which  was  on 
the  farm  devised  to  liim,  and  directed  the 
"Thompsdn  place,"  which  was  his  individual- 
ly, to  be  sold  and  divided  as  his  "undivided 
property"  between  his  sisters  or  their  chll- 
drm  and  his  niece.  With  this  distinction  be- 
tween bis  individual  and  partnership  prop- 
erty in  mind,  the  testator  uses  appropriate 
language  for  describing  the  property  devised 
and  bequeathed  to  bis  wife:  "My  home 
place."  "All  my  money  and  personal  prop- 
erty ;"  the  personal  pronoun  "my"  being  em- 
ployed In  thlB  connection  to  indicate  his  in- 
dividual property.  Having  provided  for  his 
wife  by  giving  her  his  individual  property, 
he  proceeds  in  the  same  paragraph  to  pro- 
vide for  his  sisters  by  giving  them  the  prop- 
erty he  owned  In  common  with  another,  de- 
scribing it  as  "my  undivided  property,"  thus 
keeping  up  a  distinction  which  runs  through- 
out the  wUL  This  distinction  further  ap- 
petita  in  connection  with  the  devise  of  the 
"Thompson  place,"  which,  as  already  seen, 
the  testator,  directed  to  be  sold  and  divided 
as  his  "undivided  property"  between  bis  sis- 
ters and  others.  When  the  testator,  in  pro- 
viding for  his  sisters,  adopted  the  language 
"my  undivided  property,"  he  did  not,  as  con- 
tended, use  "undivided"  In  the  sense  of  "resi- 
due." In  the  light  of  the  whole  wUl,  it  is  a 
much  more  reasonable  construction  of  his 
language  to  conclude  that  he  intended  by 
"my  undivided  property"  to  describe  his 
partnership  property,  which  was  at  the  time 
undivided  and  owned  in  common  with  an- 
other. 

Upon  this  branch  of  the  case,  our  con- 
clusion is  that  the  circuit  court  did  not  err 
in  holding  that  by  the  paragraph  of  the  will 
under  consideration,  interpreted  In  connec- 
tion with  the  context,  the  testator  gave  to 
his  wlf6  his  home  place,  his  money,  and 
the  personal  property,  owned  by  him  individ- 
ually, and  gave  to  his  sisters  or  their  chil- 
dren and  his  niece  his  partnership  property, 
owned   by    him    in    common    with    another, 


which  Is  described  in  Ms  will  aB  bis  'Un- 
divided property." 

[9]  The  second  question  presented  by  the 
record  is  as  to  the  fund  which  is  to  satisfy 
the  $2,000  required  to  be  set  apart  for  the 
education,  etc.,  of  Nannie  B.  Allen,  the  nleoe 
of  the  testator's  wife. 

The  devise  by  the  testator  of  certain  lands 
to  Nannie  B.  Allen  is  followed  immediately 
by  this  language: 

"If  oor  debts  are  as  they  are  now,  I  want 
$2,000  set  apart  for  her  education  and  other 
purposes." 

The  appellant  insists  that  ftiis  legacy 
should  be  paid  proportionately  by  herself 
and  those  who  take  the  partnership  person- 
alty; in  other  words,  that  the  testator's 
whole  estate,  partnership  as  well  as  individ- 
ual, is  alike  liable  for  its  payment  The 
circuit  court  upheld  the  contention  of  the 
appellees  that  the  whole  legacy  must  be  satis- 
fled  from  the  Individual  personal  property 
which  was  given  by  the  testator  to  his  wife, 
upon  the  theory  that  the  bequest  to  the  ap- 
pellees of  his  partnership  personalty  was  a 
specific  legacy  which  could  not  be  taxed  to 
pay  legacies  not  expressly  charged  thereon. 

The  fallacy  of  this  position  is  in  the  fact 
that  if  the  bequest  of  the  partnership  prop- 
erty is  a  spedfle  legacy,  as  to  which  we  ex- 
press no  opinion,  the  bequest  of  the  individ- 
ual property  is  likewise  a  specific  legacy. 
As  already  seen,  the  scheme  the  testator 
bad  in  mind  was  to  give  his  individual  per- 
sonal property  to  his  wife,  and  bis  partner- 
ship personalty  to  his  sisters  or  their  chil- 
dren and  his  niece.  The  testator  refers  to 
these  two  dasses  of  property  in  the  same 
general  way,  bequeathing  one  class  to  one 
person  and  the  remaining  class  to  othera 
The  language  with  reference  to  the  two 
bequests  is  in  effect  as  If  the  testator  had 
said: 

"All  my  individual  personal  property,  owned 
solely  by  me,  I  give  to  my  wife,  and  all  my 
property,  owned  jointly  by  me  with  another,  I 
give  to  my  sister*  and  my  brother's  daughter." 

The  character  of  these  two  bequests  is  the 
same.  If  one  is  speciflc,  the  other  ia  also, 
and  therefore  each  is  proportionately  liable 
for  the  $2,000  legacy  to  Nannie  E.  Allen, 
which  was  not  made  by  the  testator  a  charge 
upon  any  particular  portion  of  his  estate, 
and  hence  is  payable  out  of  the  general  per- 
sonal estate  which  includes  the  partnership 
personalty. 

[4]  The  third  assignment  of  error  is  that 
the  circuit  court  erred  in  holding  that  the 
provision  in  the  will  in  regard  to  the  $1,000 
to  the  "Francis  heirs"  was  only  applicable 
in  the  event  that  Mrs.  Francis  did  not  sur- 
vive the  testator. 

The  provision  In  question  Is  found  In  the 
clause  which  provides  for  his  wife,  his  sis- 
ters, and  his  brother  Allen's  daughter  Nan- 
nie.   The  language   is  as  follows: 

"My  undivided  property  to  go  to  my  brother 
Allen's  daughter  Nannie  and  my  sisters  or  their 
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children  1«m  $1000.00  with  Are  yean  bttereat 
to  the  FranciB  heln." 

Mrs.  Frauds  was  one  of  the  testator's 
sisters  and  had  two  sons.  The  record  shows 
that,  some  time  prior  to  the  pnbllcatlon  of 
his  will,  the  testator  had  sold  to  these  two 
(MHis  of  Mrs.  Francis  a  piece  of  land  for 
fl.OOO,  and  executed  to  them  a  deed  there- 
for, bnt  had  not  taken  from  them  any  pur- 
chase money  bonds.  In  the  light  of  these 
facts.  It  la  reasonably  dear  that  the  testator 
regarded  this  nnpald  purchase  money  as  a 
debt  due  .to  him,  and  was  providing  his 
nephews  with  the  means  of  paying  the  same 
to  his  estate  by  carving  the  amount  out  of 
the  legacy  he  bad  left  to  tbdr  mother.  The 
effect  of  this  was  to  make  the  Francis  fam- 
ily share  equally  with  his  other  sister  and 
ills  brother  Allen's  daughter  Nannie,  and  at 
the  same  time  to  secure  his  estate  the  debt 
due  from  bis  two  Francis  nephews. 

We  are  unable  to  appreciate  tiie  force  of 
the  view  taken  that  the  provision  under  con- 
sideration was  void  because  there  were  no 
Francis  hdrs  to  take  the  $1,000  and  its  inter- 
est. The  word  "heirs,"  in  this  connection, 
was  manifestly  used  by  the  testator  in  the 
sense  of  "dilldren,"  for  be  knew  that  his  sis- 
ter was  living,  and  Is  presumed  to  have 
known  that  she  would  have  no  hdrs  until 
she  was  dead.  There  is  nothing  In  the  will 
to  Indicate  that  the  testator  had  in  view  the 
probable  death  of  his  sister  leaving  heirs; 
on  the  contrary,  the  reverse  Is  to  be  gather- 
ed therefrom.  Some  meaning  must  be  given, 
If  itossible,  to  the  language  used,  and  If  prac- 
ticable Intestacy  avoided.  Onr  conclusion  Is 
that  the  testator  directed  this  $1,000  and  its 
Interest  to  be  deducted  from  the  portion  left 
to  Mrs.  Frauds,  for  the  t>urpo8e  of  having 
paid  to  his  estate  the  debt  due  from  her  two 
sons,  and  that  It  constitutes  a  personal  asset 
of  the  estate,  and  passes  to  the  testator's 
widow  under  that  provision  of  the  will  which 
gives  her  all  of  his  individual  personal  prop- 
erty. 

[I]  The  fourth  and  last  question  raised  by 
the  record  Is  whether  or  not  the  partnership 
property,  left  by  the  testator,  should  pass 
through  the  hands  of  his  administrator. 
Counsel  for  the  administrator  have,  at  the 
bar  of  this  court,  stated  that  they  are  not 
contending  in  this  case  for  the  right  of  their 
client  to  administer  the  partnership  real  es- 
tate, but  are  only  Insisting  here  upon  bis 
right  to  administer  the  partnership  personal 
property.  The  limitation  thus  put  upon  the 
Question  will  be  observed  by  us  in  its  consid- 
eration. 

The  record  shows  that  the  appellant,  T.  M. 
Bane,  was  duly  appointed  and  qualified  as 
administrator  c.  t.  a.  of  the  testator,  A.  J. 
Bane,  on  December  20,  1911;  he  executing  a 
bond  as  such  In  the  penalty  of  |25,000.  This 
bond  was  Intended  to  cover  both  the  Indi- 
Tldnal  and  partnership  personal  proi)erty  left 
by  the  testator  which  was  to  pass  into  the 
hands  of  the  administrator;  the  individual 
82  S.B.-47 


I>ersonal  property,  as  shown  by  the  appraise- 
ment, amounting  only  to  $7,736.87.  The  ad- 
ministrator took  possession  of  the  individual 
personal  estate,  and  the  partnership  personal 
property  remained  In  the  hands  of  the  surviv- 
ing partner  pending  a  settlement  by  the  lat- 
ter of  the  partnership  aftairs.  The  duty  of 
the  surviving  partner  was  to  collect  the  assets 
of  the  firm,  to  apply  them,  so  far  as  neces- 
sary, to  the  firm  debts,  and  to  distribute  the 
surplus  between  himself  and  the  personal 
representative  of  his  deceased  partner.  Ten- 
nant  v.  Dunlop,  97  Va.  234,  33  S.  B.  620. 

When  the  surviving  partner  has  a  surplus 
of  the  firm  assets  in  his  hands  for  distribu- 
tion, he  becomes  debtor  to  the  estate  of  his 
deceased  partner  as  to  that  partner's  share 
In  such  surplus.  There  is  no  difference  be- 
tween the  debt  then  subsisting  and  any  other 
debt  due  the  decedent's  estate,  so  far  as  the 
personal  representative  of  the  deceased  part- 
ner is  concerned,  and  it  Is  equally  his  duty  to 
collect  and  administer  both.  The  personal 
representative  of  the  deceased  partner  alone 
has  the  right  to  sue  the  surviving  partner  for 
a  settlement,  unless  fraud,  collusion,  refusal 
to  sue,  etc.,  be  shown.  Conrad  v.  Fuller,  98 
Va.  1&-18,  84  S.  B.  883;  Reager's  Adm'r  v. 
Chappelear,  104  Va.  14,  61  S.  B.  170. 

None  of  the  spedal  drcumstances  which 
woiuld  entitle  the  appellees  to  sue  the  surviv- 
ing partner  are  either  alleged  or  proven  in 
this  case.  Appellees  contend  that  Inasmuch 
as  the  partnership  assets  are  bequeathed  to 
them  directly,  and  there  are  no  debts  to 
which  the  fund  arising  from  fihe  partnership 
assets  are  applicable,  there  is  no  need  for  the 
personal  representative  to  administer  such 
assets.  Bequests  are  usually  made  by  a  tes- 
tator directly  to  the  objects  of  his  bounty. 
The  individual  personal  property  in  this  case 
is  a  direct  bequest  by  the  testator  to  his  wife, 
and,  if  the  appellant  should  not  be  allowed  to 
administer  the  partnership  assets  of  his  testa- 
tor, with  equal  reason  he  should  be  denied 
the  right  to  collect  and  administer  the  indi- 
vidual assets.  There  is  nothing  in  the  record 
to  show  that  there  are  no  debts  to  which  the 
testator's  partnership  assets  are  applicable. 
There  are  legades  to  be  paid,  a  duty  resting 
upon  the  administrator  as  well  as  that  of 
paying  debts.  Cases  may  and  do  arise  where 
the  court,  with  a  fund  under  Its  immediate 
control,  will  pay  it  directly  to  the  party  en- 
titled, but  in  the  case  at  bar  there  Is  no  fun<l 
under  the  control  of  the  court;  the  partner- 
ship assets  being  in  the  bands  of  the  surviv- 
ing partner  for  settlement.  The  practical  ef- 
fect of  the  decree  appealed  from  is  to  consti- 
tute the  surviving  partner  the  admlnistratoi 
of  the  testator's  partnership  personal  proper- 
ty, thus  diverting  much  the  larger  portion  o/ 
his  personal  assets  from  the  hands  of  his  ad- 
ministrator, whose  duty  it  Is,  under  the  law, 
to  receive  and  administer  the  same.  The  rec- 
ord discloses  no  ground  whatever  for  depriv- 
ing the  appellant  of  his  right  to  administer 
the  partnership  jjersonal  assets  of  his  testa- 
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tor,  or  for  Imposing  that  duty  upon  the  ma- 
Tlvlng  partner,  who  is  not  a  bonded  ofBcer. 

For  the  errors  {minted  out,  the  decree  com- 
plained of  mnst  be  reversed,  and  these  causes 
remanded  to  the  circuit  court  for  further 
proceedings  not  in  conflict  with  the  views  ex- 
pressed in  tliia  opinion. 

Reversed. 

(U6  Va.  187) 

LAKB  et  al.  y.  HOPK  (two  cases). 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
7,  iai4.) 

1.  IifSANS  Pebsors    (8   54*)— Pebsonal  ISs- 
TATB— Use  bt  CoHurrTEK. 

Code  1904,  i  1702,  provides  that  the  com- 
mittee of  an  insane  person  shall  take  posses- 
sion of  his  estate  and  shall  apply  the  personal 
estate,  or  so  much  as  is  necessary,  to  payment 
of  his  debts,  and  the  rents  and  proUts  of  the 
residue  of  his  real  and  personal  estate  and  the 
residue  of  his  personal  estate,  or  so  much  as 
may  be  necessary,  to  the  maintenance  of  such 
insane  person  and  of  his  family,  if  any.  Held, 
that  while  the  court  has  supervision  of  the  ex- 
penditures of  a  lunatic's  committee  from  the 
personal  estate.  It  is  not  a  malfeasance  in  of- 
fice for  the  committee  to  intrench  on  the  corpus 
of  the  personal  estate  so  far  as  is  needed  for 
the  maintenance  of  the  lunatic  and  his  family, 
it  any,  without  first  obtaining  permission  from 
the  court;  the  committee  being  authorized  to 
expend  the  corpus  of  the  personal  estate  in  his 
discretion,  subject  to  the  future  confirmation 
of  his  reports  by  the  court,  which  should  follow 
if  the  expenditures  were  bona  fide  and  reason- 
ably necessary  under  the  circumstances. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  it  76,  8(i;    Dec.  Dig.  {  &4.*] 

2.  Insane  Pebsons  (J  41*)— (;oiaiiTTES— tJEBV- 

ICKS. 

Where  a  lunatic  was  totally  incapacitated 
for  many  months,  and  his  committee  was  a 
physician  and  successfully  treated  and  attend- 
ed him,  an  allowance  for  the  committee's  serv- 
ices of  $100  per  month,  which  was  subsequently 
reduced  to  $76,  wben  the  lunatic  began  to  con- 
valesce, was  not  excessive. 

[EJd.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {{  3t>.  OS;    Dec.  Dig.  {  41.*J 

3.  Insane  Pebsons   (t  OS*)— Acts  of  Cok- 

UITTEB. 

Where  a  lunatic  had  been  in  the  habit  of 
making  weekly  payments  to  certain  of  his  chil- 
dren, who  after  the  appointment  of  a  committee 
objected  to  the  committee's  expenditures,  where- 
upon the  committee  discontinued  such  payments, 
on  the  advice  of  the  court,  such  discontinuance 
was  not  malfeasance  in  ottice. 

[lid.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  H  1U»>  110-114 ;  Dec.  Dig.  f 
65.*] 

4.  Insane  Pebsonb  ({  64*)— ComcrrrEEa— Bz- 

PENDITUBES. 

Where  an  insane  person  was  worth  a  quar- 
ter of  a  million,  reasonable  expenditures  for 
the  operation  and  upkeep  of  an  automobile  and 
a  boat  for  the  insane  person's  use,  and  of  a 
trip  to  a  winter  resort  in  Florida,  were  proper. 
[Ed.  Note.— For  other  cases,  see  Insane  Pei^ 
sons.  Cent  Dig.  U  70.  »e ;    Dec.  Dig.  >  64.*J 

6.  IN8ANX  Pebsons   (i  38*)— Acts  or  Com- 

lOTTEB— FaILUBE   to    iNSnTtfTE   SUIT. 

Evidence  held  to  warrant  a  finding  that  the 
failure  of  a  lunatic's  committee  to  sue  to  set 
aside  a  deed  to  his  younger  son,  four  months 


before  the  lunatic  was  adjudged  incompetent, 
was  not  nonfeasance  warranting  his  removal. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {(  67,  68,  00 ;  Dec  Dig.  i  3t(.*J 

6.  Insane  Pebsons  (8  88*)— CoMMrrrEE- Ke- 
MovAi/— Suit  in  Kquitt— Kight  to  Sue. 
There  being  an  adequate  remedy  at  law 
under  the  statute  for  the  removal  of  a  lunatic's 
committee  for  incompetency  or  malfeasance  in 
office,  the  lunatic's  children  have  no  capacity  to 
sue   in   equity    for  such  relief. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  S§  67,  68,  00;    Dec.   Dig.  i 

3a*] 

Appeal  from  Circuit  Court,  Elizabeth  (31ty 
County. 

Proceeding  by  J.  K  Lake,  Jr.,  and  others 
to  remove  J.  Wilton  Hope,  as  committee  of  J. 
B.  Lake,  Sr.,  lunatic,  and  suit  by  J.  B.  Lake, 
Jr.,  and  others  against  J.  Wilton  Hope,  as 
committee,  and  others,  for  similar  relief. 
From  a  decree  in  favor  of  defendants  In  each 
case,  plaintiffs  appeal.    Affirmed. 

S.  Gordon  Cummlng,  of  Hampton,  Meredith 
&  Cocke,  of  Richmond,  and  J.  Winston  Read, 
of  Newport  News,  for  appellants.  R.  M.  Lett, 
of  Newport  News,  and  S.  J.  Dudley,  of  Hamp- 
ton, for  appellees. 

CARDWELL,  J.  These  causes  were  argued 
and  submitted  together  here,  and  will  be  dis- 
posed of  in  this  opinion  In  the  order  named. 

The  writ  of  error  in  the  first-named  case 
brings  under  review  three  orders  entered  by 
the  circuit  court  in  a  proceeding  under  the 
statute  to  remove  Dr.  J.  Wilton  Hope  as  com- 
mittee of  John  B.  Lake,  Sr.,  a  lunatic,  and  to 
substitute  another  person  in  his  place  and 
stead,  because  of  incompetency  and  lack  of 
care  and  prudence  on  the  part  of  Dr.  Hope 
as  committee  and  his  unwarranted  extrava- 
gance in  managing  the  estate  of  his  ward 
committed  to  his  charge. 

It  appears  that  John  B.  Lake,  Sr.,  a  native 
of  Elizabeth  City  county,  where  he  had  re- 
sided continually  all  of  his  Ufe,  was  a  man 
of  extraordinary  business  acumen,  and  had 
by  his  economy  and  careful  investments  ac- 
cumulated a  considerable  estate,  both  real 
and  personal,  aggregating  in  value  several 
hundred  thousand  dollars,  the  larger  part  of 
his  holdings  being  real  estate,  and  a  good 
part  of  that  vacant  and  unimproved.  For 
some  time  prior  to  December  23,  1809,  Mr. 
Lake,  whose  age  at  that  date  was  about  70 
years,  was  In  a  very  weak  condition  mentally 
and  physically,  his  physician,  Dr.  Hope,  who 
is  now  his  committee,  attributing  this  coudl- 
tion  to  overindulgence  in  the  use  of  liquor  to 
an  extent  that  caused  alcoholic  neuritis  and 
dementia.  Mr.  Lake's  wife  had  died  some 
two  years  previous  to  the  date  Just  mention- 
ed, and  he  had  seven  children,  all  of  whom 
were  married  and  resided  elsewhere  than  with 
him,  except  his  son,  George  A.  Lake,  who 
with  his  wife  retained  his  residence  with  his 
father.  Not  only  was  Mr.  Lake  for  years 
prior  to  his  breakdown  unusually  liberal  with 
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all  hl8  cblldren,  making  them  regular  and 
equal  weekly  allowances  from  the  Income  of 
hlM  estate,  bat  be  had  given  to  each  of  them 
who  had  not  continued  to  reside  with  him 
after  their  marriage,  a  house,  In  which  they 
respectively  lived,  and  on  tiie  6th  day  of 
August,  1909,  about  four  months  prior  to  the 
date  on  which  he  was  adjudged  a  lunatic,  he 
executed  a  conveyance  of  the  property  which 
had  been  and  was  then  his  home,  to  his  son 
and  youngest  child,  George  A.  Lake,  reserv- 
ing to  himself  a  life  estate  therein.  It  was 
upon  the  petition  of  plaintiffs  in  error,  filed 
In  November,  1909,  that  the  circuit  court  of 
the  county  of  Elizabeth  City  was  asked  to 
appoint  "some  discreet  and  proper  person  as 
committee  for  the  person  and  property  of 
said  John  B.  Lake,  Sr."  This  petition  was 
taken  under  consideration  by  the  court,  with 
the  result  that  aa  the  23d  day  of  December, 
1900,  it  ruled  that  a  committee  of  the  person 
and  estate  of  Mr.  Lake  should  be  appointed, 
and,  over  the  objection  of  the  petitioners,  ap- 
pointed Dr.  Hope,  who  Iiad  been  the  physician 
of  Mr.  Lake  and  of  two  of  his  children  for 
years,  as  such  committeei  The  petitioners 
conceded  the  professional  attainments  of  Dr. 
Hope,  and  rested  their  objection  to  his  ap- 
pointment as  committee  solely  upon  the 
ground  that  he  had  neither  the  time  nor  the 
business  qualifications  essential  to  the  man- 
agement of  such  an  estate  as  their  father's. 

A  male  nurse  was  employed  by  the  commit^ 
tee  for  Mr.  Lake,  whose  custody  was  dele- 
gated to  his  son  George,  with  whom  he  liad 
been  living,  and  to  whom  the  father  was 
greatly  attached,  and  the  business  affairs  of 
Mr.  Lake  were  delegated  to  his  son,  Frank. 

In  June,  1910,  but  a  few  months  after  his 
appointment  as  committee,  some  of  the  chil- 
dren of  Mr.  Lake,  upon  notice,  moved  the 
court  to  remove  Dr.  Hope  from  his  ofBce 
as  committee,  the  chief  grounds  alleged  for 
hla  removal  being:  (1)  That  Dr.  Hope  was 
a  physician  in  full  practice,  and  the  pursuit 
of  his  profession  occupied  too  much  of  his 
time  to  attend  to  this  office  of  committee;  (2) 
that  he  had  not,  up  to  that  time,  filed  a  suffi- 
cient Inventory  of  the  property,  real  and 
personal,  belonging  to  Mr.  take;  (3)  that 
he  was  partial  among  the  children  of  his 
ward;  (4)  that  he  had  failed  to  institute  a 
suit  to  set  aside  the  deed  made  by  Mr.  Lake 
to  his  son  George  in  August,  1909 ;  (6)  that 
he  had  failed  to  call  in  the  service  of  a  spe- 
cialist to  attend  Mr.  Lake;  and  (6)  that 
the  estate  of  Mr.  Lake  was  being  generally 
badly  mismanaged  by  his  committee.  Dr. 
Hope  promptly  filed  his  answer  to  this  mo- 
tion, and  no  further  action  thereon  was  taken 
for  a  long  period  of  time,  but  in  due  course 
the  committee  filed  a  report  of  his  transac- 
tions for  the  year  1910,  and  S.  J.  Dudley, 
who  was  commissioner  of  accounts  for  the 
county,  made  settlement  thereof,  examined 
the  vouchers  of  the  committee,  and  made  re- 
port thereon  to  the  court,  which  report  was 
'  In  due  course  oonflrmed. 


With  the  matters  thus  dosed  for  the  year 
1010  no  further  action  was  taken  or  pro- 
ceedings had  towards  the  removal  of  Dr. 
Hope  as  committee,  until  February  7,  1912, 
on  which  date  the  committee  filed  a  report  of 
his  transactions  for.  the  year  1911,  to  which 
report  certain  exceptions  were  filed  by  four 
of  the  dkildren  of  Mr.  Lake  who  were  seek- 
ing to  have  Dr.  Hope  removed  as  committee, 
and  upon  the  fiUng  of  these  exceptions  the 
court  referred  the  report,  together  with  the 
exceptions  thereto,  to  Tbos.  L.  Sdater,  one 
of  its  commissioners  in  chancery,  who  was 
directed  to  act  thereon  in  the  capacity  at 
commissioner  of  accounts. 

Evidence  was  taken  before  Commissioner 
Sdater  and  returned,  with  his  report,  to 
court  This  report  stated:  (a)  That  after 
careful  examination  the  commissioner  had 
found  accurate  accounts  kept  by  the  com- 
mittee of  all  receipts  and  expenditures,  and 
found  vouchers  In  his  possession  for  all 
moneys  expended;  and  (b)  that  due  diligence 
had  been  used  to  keep  the  property  rented, 
to  collect  the  rents  and  look  after  the  re- 
pairs; but  the  commissioner  also  reported 
that  the  committee  had  no  right  to  use  any 
part  of  the  corpus  of  the  personal  estate  of 
his  ward  without  leave  of  the  court  first 
obtained,  and,  further,  that  he  (the  commis- 
sioner) believed  the  rents  of  the  real  estate 
could  be  collected  upon  a  6  per  cent  com- 
mission basis. 

To  the  two  latter  sections  of  the  report. 
Dr.  Hope  excepted,  upon  the  grounds:  (1) 
That  a  committee  did  have  the  right  under 
section  1702  of  the  C!ode,  to  expend,  when 
necessary,  part  of  the  corpus  of  the  person- 
al estate  of  his  ward  without  the  leave  of 
the  court  first  obtained;  and  (2)  that  al- 
though the  rents  might  be  collected  upon  a 
5  per  cent,  commission  basis,  as  stated  in 
the  report,  it  was  a  wise  and  Judicious  ex- 
penditure of  money  to  have  the  rental  of  the 
property  of  Mr.  Lake  supervised,  managed, 
and  controlled  by  an  agent  who  should  have 
that  as  his  sole  interest,  etc. 

In  April,  1912,  Mr.  Lake  peUtioned  the 
court,  under  the  statute,  to  be  declared  of 
sound  mind,  but  upon  a  full  hearing,  at 
which  Dr.  Hope  testified  in  favor  of  his  dis- 
charge, and  which  was  earnestly  opposed 
by  the  petitioners  for  Dr.  Hope's  removal 
as  committee,  the  court  denied  the  prayer  of 
the  petition  and  ordered  that  Mr.  Lake,  un- 
til otherwise  ordered,  continue  in  the  hands 
and  under  the  control  of  his  committee,  etc. 
On  October  12th  following  the  four  chil- 
dren of  Mr.  Lake  who  had  in  June,  1910, 
petitioned  for  the  removal  of  Dr.  Hope  from 
his  office  as  committee,  again  moved  the  court 
to  discharge  him,  setting  up  as  grounds  for 
their  motion,  in  addition  to  those  relied  on 
to  sustain  their  original  motion  made  more 
than  two  years  before,  and  which  were  reit- 
erated, that  the  services  of  Dr.  Hope  as  a 
physician  were  no  longer  necessary;  that 
a  considerable  portion  of  tha  corpus  of  ths 
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estate  of  Us  ward  had  been  spent,  and  that 
suit  bad  not  been  brou^t  by  the  committee 
to  Bet  aside  tbe  deed,  made  by  bis  ward  be- 
fore be  was  adjudged  a  lunatic,  to  his  son. 

To  tbls  motion  Dr.  Hope  waived  his  right 
to  notice  under  the  statute,  and  promptly  an- 
swered, reiterating  the  matters  set  up  In  his 
former  answer  to  tbe  motion  for  his  removal, 
and  adding  such  additional  matters  of  de- 
fense as  were  deemed  proper.  Upon  a  hear- 
ing on  these  proceedings  the  court,  on  Octo- 
ber 26,  1812,  entered  Its  order  confirming  the 
report  of  Dr.  Hbpe  of  his  transactions  as 
committee  for  the  year  1911,  upon  the  ground, 
as  stated  in  his  order,  as  follows : 

"The  court,  being  satisfied  from  the  evidence 
and  the  examination  of  the  report  that  the  ex- 
penditures therein  reported,  both  oat  of  tbe  in- 
come, as  also  out  of  the  corpus  of  the  personal 
estate,  were  necessary  in  the  proper  mainte- 
nance of  the  said  John  B.  LAke,  Sr.,  and  his 
family,  much  of  the  larger  expenditures  being, 
in  fact,  made  in  pursuance  of  the  personal  direc- 
tions of  this  court,  doth  contirm  the  said  re- 
port and  each  and  all  of  the  items  tbereon  con- 
tained.   •    •    •■• 

This  order,  In  which  the  court  also  refused 
to  remove  Dr.  Hope  from  his  office,  reserved 
for  further  consideration  the  amount  of  his 
future  remuneration  as  committee  and  an  al- 
lowtooe  for  an  employ^,  if  any  were  to  be  em- 
ployed, In  the  collection  of  rents,  clerical 
work,  and  attention  to  tbe  estate  of  Mr.  Lake. 

At  the  next  term  of  the  court  tbe  following 
order  was  entered: 

"The  court,  being  of  the  opinion  that  the  al- 
lowance of  ^100  per  month  heretofore  allowed 
the  said  committee  by  this  court  is  right  and 

? roper,  doth  continue  the  same  until  January 
,  1913,  but  that  from  and  after  January  1, 
1913,  tbe  sum  of  976  per  month  is  a  reasonable 
and  proper  allowance. 

By  this  order  the  services  of  Frank  B. 
Lake  In  the  collection  of  rents,  clerical  work, 
and  attention  to  the  estate  of  Mr.  Lake  were 
to  be  retained,  but  at  a  salary  reduced  from 
$75  to  $66  per  month.  At  a  later  day  of  its 
same  term,  tbe  court  entered  Its  order  of 
December  12, 1912,  refusing,  "for  the  present," 
to  direct  the  conunlttee  to  institute  proceed- 
ings to  set  aside  and  annul  the  deed  from  Mr. 
Lake  to  his  son  George,  above  referred  to, 
and  to  this  order  and  the  two  preceding  or- 
ders of  the  court  just  mentioned  the  four 
children  of  Mr.  Ittke,  viz.,  Jno.  B.  Lake,  Jr., 
Louise  L.  Collier,  Fannie  Lb  Hyatt,  and  La- 
dle Lb  Blcbardson,  who  bad  sought  the  re- 
moval of  Dn  Hope  as  committee,  excepted 
and  applied  for  and  obtained  this  writ  of 
error. 

The  petition  for  the  writ  of  error  is  made 
up  largely  of  what  is  called  a  statement  of 
the  facts  of  the  case  and  complaint  of  the 
conduct  of  the  committee,  but  tbe  only  mat- 
ter thereby  submitted  for  consideration  by 
this  court  Is  whether  the  circuit  court  erred 
In  refusing  to  remove  Dr.  Hope  as  committee, 
"and  substituting  In  his  place  some  impartial 
and  unprejudiced  person  who  would  economi- 
cally and  Judicially  administer  the  estate 
and  ba  impartial  as  between  these  petitioners 


and  their  brothers  Frank  H.  and  George  H. 
Lake  In  seeing  their  father." 

With  respect  to  tbe  complaint  that  defend- 
ant In  error.  In  discharge  of  the  duties  of  bis 
office  as  committee,  had  been  partial  as  be- 
tween plaintiffs  in  error  and  their  brothers 
Frank  and  George  In  seeing  their  father,  we 
deem  It  only  necessary  to  say  that  a  careful 
examination  of  the  record  falls  to  disclose 
any  just  ground  for  this  complaint,  but  does 
show  that  Mr.  Lake  was  not  confined  In  bis 
movements,  and  was  allowed  to  go  out  as  he 
wished  on  account  of  his  health;  that  from 
his  appointment  as  committee  in  December, 
1909,  until  April,  1912,  defendant  In  error 
was  not  advised  of  any  complaint  that  some  of 
Mr.  Lake's  children  had  not  been  permitted 
to  visit  him  freely,  as  he  (Dr.  Hope)  had  every 
reason  to  believe  they  could  do,  and  that 
upon  being  advised  of  this  complaint  he  took 
such  steps  as  he  could  to  remove  this  cause 
of  complaint,  and  also  brought  the  matter  to 
the  attention  of  the  learned  Judge  under 
whose  supervision  and  control  he  was  acting 
as  committee,  who  In  person  sought  to  aid 
the  committee  In  removing,  any  cause  for  com- 
plaint on  the  part  of  any  of  tbe  children  of 
Mr.  Lake  that  they  could  not  visit  blm  freely 
and  under  as  agreeable  conditions  as  were 
possible.  The  fact  is  the  record  shows  that 
whatever  unpleasantness  some  of  the  children 
of  Mr.  Lake  may  have  encountered  In  th^ 
visits  to  him  was  more  readily  to  be  traced 
to  the  tKuperament  and  disposition  of  his 
children  towards  each  other  than  to  any  mis- 
conduct or  neglect  of  duty  on  the  part  of  tbe 
committee. 

The  remaining  question  Is  whether  or  not 
the  lower  court  erred  in  refusing  to  remove 
defendant  In  error  from  bis  office  of  conunlt- 
tee because  of  nonfeasance  and  malfeasance 
with  respect  to  the  care  of  Mr.  Lake  and  tbe 
management  of  bis  estate.  Tbe  points  In  dis- 
pute In  this  connection  are:  First,  what  es- 
tate may  a  committee  use  In  tbe  support  and 
maintenance  of  the  lunatic  and  bis  family 
without  first  obtaining  the  sanction  of  the 
court  having  jurisdiction  over  tbe  estate? 
Second,  were  the  expenditures  made  by  tbe 
committee  In  tbls  case  proper?  and,  third, 
was  the  committee  guilty  of  nonfeasance  in 
office  in  refusing  to  institute  a  suit  having  for 
Its  object  the  annulling  of  the  deed  made  by 
Mr.  Lake,  conveying  to  his  son,  George,  bis 
residence,  before  be  was  adjudged  a  lunatic? 

[1]  Tbe  question,  what  control  has  the  com- 
mittee of  a  lunatic  over  the  corpus  of  tbe  es- 
tate? can  have  reference  only  to  personal 
property,  since  the  succeeding  sections  to  sec- 
tion 1702  of  the  Code,  which  defines  and  fixes 
the  control  of  the  committee  over  the  estate 
of  the  lunatic  and  prescribes  his  duties  and 
powers,  are  final  la  their  mandate,  and 
specific  In  tbe  procedure  to  be  adopted  with 
respect  to  the  disposal  of  the  real  estate,  or 
any  part  thereof.  By  adopting  tbe  method 
prescribed  In  section  1703  and  succeeding  sec- 
tions, and  In  that  way  alone^  can  the  comi> 
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mittee,  wea  whoi  aided  by  ibe  court,  dis- 
pose of  real  estate.  In  this  case  no  real  es- 
tate baa  been  disposed  of  or  trencbed  upon 
by  tbe  committee.  Section  1702  of  tbe  Code 
Is  as  follows : 

"Tbe  oommittee  Of  an  insane  person  shall  be 
entitled  to  tbe  custody  and  control  of  bis  person 
(when  he  resides  in  the  state,  and  is  not  con- 
fined in  a  hospital  or  Jail),  shall  take  possession 
of  his  estate,  and  may  sne  and  be  sued  in  re- 
spect thereto,  and  for  the  recovery  of  debts  due 
to  or  from  tbe  insane  person.  He  shall  take 
care  of  and  preserve  sncb  estate  and  manage  it 
to  tbe  best  advantage ;  shall  apply  tbe  personal 
eatate,  or  so  much  as  may  be  necessary,  to  the 
pajrment  of  the  debts  of  such  insane  person,  and 
the  rents  and  profits  of  tbe  residue  of  bis  estate, 
real  and  personal,  and  tbe  residue  of  tbe  per- 
sonal estate,  or  so  much  as  may  be  necessary, 
to  the  maintenance  of  such  Insane  person  and  o{ 
bis  family,  if  any;  and  shall  surrender  the 
estate,  or  so  mnch  as  he  may  be  accountable 
for,  to  sncb  insane  person,  if  he  shall  be  re- 
stored to  sanity,  or  Uie  real  estate  to  his  heirs 
or  devisees,  and  the  personal  estate  to  his  exec- 
utors or  administrators,  in  case  of  bis  death 
without  having  been  restored  to  sanity." 

Tbis  court  In  Hart  t.  Bristol,  104  Ya.  213, 
61  S.  E.  223,  7  Ann.  Cas.  679,  refers  to  tbis 
section  of  tbe  Code  as  defining  tbe  duties  and 
powers  of  a  committee,  and  says  that  tbe 
measure  of  bis  control  over  tbe  personal  es- 
tate of  the  lunatic  is  thereby  fixed. 

Tills  statue  plainly  confers  upon  tbe  com- 
mittee authority  to  apply  tbe  personal  estate, 
or  so  mucb  thereof  as  may  l>e  necessary,  to 
tbe  payment  of  the  debts  of  tbe  lunatic  ftQd 
.the  rents  and  profits  of  tbe  residue  of  bis 
estate,  real  and  personal,  and  the  retidue  of 
hi»  pertottal  ettate,  or  ao  much  aa  may  ie 
neeeasarv  (italics  ours),  to  tbe  maintenance 
of  such  insane  person  and  of  his  family,  if 
any.  Wbile  tbe  court  has  supervision  of  the 
expenditures,  it  cannot  be  considered  mal- 
feasance in  office  for  a  committee  to  intrench 
upon  tbe  corpus  of  the  personal  estate  to  tbe 
^rtent  that  it  may  be  necessary  to  tbe  main- 
tenance of  tbe  lunatic  and  of  bis  family,  if 
any,  without  first  obtaining  permission  from 
tbe  court  He  may  expend  tbe  corpus  of  tbe 
personal  estate  in  his  discretion,  subject  only 
to  the  future  confirmation  of  bis  reports  by 
tbe  court,  which  should  follow  if  tbe  expen- 
ditures were  bona  fide  and  reasonably  neces- 
sary and  proper  under  all  tbe  circumstances 
of  tbe  case 

Tbe  accounts  returned  wltb  tbe  report  of 
tbe  committee  in  tbis  case  for  tbe  year  1910 
and  confirmed  by  the  court  are  not  a  part  of 
the  record,  so  tbat  our  consideration  will 
necessarily  be  limited  to  tbe  detailed  report 
of  tbe  committee  for  the  year  1911,  wblcb 
Is  a  part  of  tbe  record. 

[2]  During  tbe  year  1911,  $14371.03  was 
paid'out  by  tbe  committee,  and  we  cannot  do 
more  in  an  opinion  of  reasonable  length 
than  give  consideration  to  those  items  of 
which  special  complaint  Is  made.  Tbe  first 
of  these  complaints  Is  tbat  the  comi)ensation 
allowed  Dr.  Hope  for  bis  serTlces  as  com- 
mittee was  excessive.  In  view  of  tbe  fact 
tbat  defendant  In  error  bad  been  tbe  family 


pbysician  of  Mr.  Lake  long  prior  to  bis  be- 
ing adjudged  a  lunatic,  familiar  with  bis 
ailments,  and  in  every  way  qualified  to  treat 
him,  his  selection  as  tbe  committee  of  Mr. 
Lake  was,  as  it  appears  to  us,  wise  and  bu- 
mane.  It  is  not  denied  tbat  when  defendant 
In  error  entered  upon  his  duties  as  oommittee 
his  ward  was  a  very  sick  man,  sufferinf; 
from  alcoholic  neuritis  and  some  cerebral 
disorder  due  to  the  same  cause.  He  was  a 
helpless  Invalid — could  not  sit  up  in  bed, 
could  not  lift  a  glass  of  water  to  bis  moutb, 
could  not  walk  a  step,  could  not  turn  over  in 
bed  without  the  assistance  of  some  proper 
person,  and  absolutely  without  any  assist- 
ance to  himself.  "He  required  the  assist- 
ance of  a  nurse.  Just  like  a  baby  would  have 
to  have,  through  calls  of  nature."  He  was 
in  the  condition  mentally  tbat  be  was  always 
in  a  state  of  dread,  thinking  tbat  something 
was  happening  to  bim,  and  was  so  utterly 
helpless  tbat  it  was  necessary  for  some  one 
to  clothe  and  feed  him.  Such  was  tbe  seri- 
ous illness  of  Mr.  Lake  up  to  June,  1910, 
when  plaintiffs  in  error  complained  to  the 
court  tbat  tbe  committee  bad  faUed  or  re- 
fused to  call  in  tbe  services  of  a  specialist 
on  the  disease  or  diseases  with  which  Mr. 
Lake  was  afflicted.  In  the  spring  of  1012, 
however,  Mr.  Lake  had,  under  his  commit- 
tee's care,  so  mucb  improved  In  physical 
strength  and  vigor  tbat  be  could  walk  Wher- 
ever be  pleased,  and  bis  mental  condition 
was  practically  tbat  of  a  sane  person  who 
could  act  for  himself  In  the  management  of 
bis  own  afTairs,  "unless  subjected  to  great 
and  unnecessary  mental  strain";  but  when 
all  of  the  evidence  given  as  to  Mr.  Lake's, 
condition  at  that  time  Is  considered,  tbe  cir- 
cuit court  was  well  warranted  in  Its  con- 
clusion tbat  it  was  to  tbe  best  Interest  of 
Mr.  Lake  that  be  be  "continued,  until  other- 
wise ordered,  In  the  bands  of  his  committee." 

Defendant  In  error  took  nothing  from  Mr. 
Lake's  estate  whatever,  during  the  year 
1910,  as  remuneration  for  bis  services,  but 
waited  until  the  year  1911,  when  tbe  court, 
with  full  knowledge  of  all  tbat  was  transpir- 
ing, itself  fixed  the  remuneration  for  the 
services  of  tbe  committee  at  $100  per  month, 
wblcb  allowance  was  continued  to  tbe  end 
of  tbe  year  1912,  when  It  was  reduced  to  $75 
per  month.  We  find  no  decision  by  this 
court  tbat  tbe  circuit  court  was  without  au- 
thority to  make  tbis  monthly  allowance  to 
the  committee.  Tbe  fixing  of  tbe  amount 
of  compensation  that  tbe  committee  should 
receive  for  bis  services  out  of  the  estate  of 
bis  ward  rested  in  the  sound  discretion  of 
tbe  court  under  all  the  circumstances  of  tbe 
case.  Whitehead  v.  Wbltebead,  86  Va.  878, 
9  S.  E.  10. 

In  May  v.  May,  109  Mass.  257,  tbe  court 
in  passing  upon  tbe  account  of  a  guardian 
for  a  lunatic,  wherein  appeared  a  charge  of 
5  per  cent,  on  tbe  gross  amount  collected, 
and  besides   this   commission   a  charge  of 
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$100  per  month  for  personal  services  to  the 
lunatic  by  the  guardian,  held  that  the  charge 
of  $100  per  month  for  the  personal  services 
of  the  gnardlan  in  the  personal  charge  of 
the  ward,  although  apparently  somewhat 
large,  was  jnstlfled  by  the  evidence,  the 
opinion  of  the  court  saying: 

"This  item,  as  we  understand  it;  does  not 
apply  to  the  services  of  the  gpardian  in  the 
management  of  the  property.  Tlie  evidence  sat- 
isfies us  that  the  visits  of  the  guardian  to  the 
ward,  which  were  very  frequent  and  occupied 
a  large  portion  of  the  guardian's  time,  were  of 
great  benefit  and  advantage  to  the  ward,  have 
greatly  improved  his  condition,  and  are  not 
overcharged  in  the  guardian's  account.  *  *  • 
Any  specific  services,  not  included  in  the  ordi- 
nary range  of  the  gnaidian's  duties,  may  be 
charged  in  his  acconnt,  and  it  will  be  the  duty 
of  the  jndge  of  probate  to  make  such  reasonable 
allowance  for  them  as  their  importance  and 
difficulty  might  require.  The  true  principle 
would  be,  adequate  reward  according  to  the  <dr- 
cnmstances  of  the  case." 

The  reasoning  of  the  court  in  that  case  and 
the  principle  of  law  applied  to  the  facts  are 
peculiarly  applicable  to  the  facts  of  this  case. 
Mr.  Lake  was  a  man  owning  an  estate  worth, 
as  Is  conceded,  over  a  quarter  of  a  million 
dollars,  and  the  court,  familiar  with  his  con- 
dition, exercising  a  Judicial  discretion,  deem- 
ed it  wise  to  appoint  for  him  a  committee 
who  would  give  somewhat  more  consideration 
to  the  personal,  mental,  and  physldal  welfare 
of  the  Insane  man  than  was  usually  to  be  ex- 
pected of  a  committee,  and  allowed  the  com- 
mittee, a  skUled  physician  of  large  exi)eri- 
ence,  $100  per  month  for  his  services  as  such 
physician,  and  also  for  his  care  of  the  luna- 
tic's estate,  and  the  evidence  In  the  record 
abundantly  shows  the  soundness  of  this  ex- 
ercise of  the  court's  discretion,  but  utterly 
falls  to  show  that  the  allowance  made  to  the 
committee  for  his  services  was  anything  else 
than  fair  and  reasonable  under  all  the  cir- 
cumstances of  the  case. 

[S]  Complaint  Is  also  made  by  plaintiffs  in 
error  that  the  court  below  approved  the  action 
of  the  committee  in  cutting  off  certain  weekly 
allowances  made  by  Mr.  Lake  to  his  children 
prior  to  his  being  adjudged  a  lunatic  All  of 
Mr.  Lake's  children  were  married,  and  these 
weekly  payments  of  $10  to  each  of  them  were 
continued  by  his  committee  under  the  court's 
order  ot  October  13,  1910,  but  when  the  con- 
tention was  made  that  a  committee  had  no 
power  or  authority  to  expend  any  part  of  the 
corpus  of  his  ward's  personal  estate,  and  that 
too  much  money  was  being  spent  by  the 
committee,  the  court,  in  1912,  directed  him  to 
omit  these  payments.  Wliile  it  was  doubtless 
inconvenient,  to  the  children  of  Mr.  Lake,  to 
have  these  weekly  payments  to  them  cut  off, 
we  could  not  say  that  the  court,  under  the 
circumstances  shown  in  the  record,  was  not 
Justified  in  directing  this  to  be  done. 

Of  the  $14,871.03  paid  out  by  the  committee 
during  the  year  1911,  the  allowance  to  the 
children  for  the  year  amounted  to  $3,640,  and 
the  items  of  taxes,  Insurance,  and  repairs  to 
$2,466.13,  making  a  total  of  $6,106.13,  which 


alMut  consumed  the  gross  rents  received  from 
the  real  estate;  and  we  shall  be  content  with 
referring  to  certain  of  the  other  items  of  dis- 
bursements made  by  the  committee  during 
the  year  1911,  upon  which  stress  is  laid  in 
the  petition  for  this  writ  6f  error. 

[4]  The  first  of  these  Items  is  the  expense 
of  purchase,  maintenance,  and  upkeep  of  an 
automobile  and  a  boat  for  the  use  of  Mr. 
Lake.  It  appears  that  Mr.  Lake,  before  his 
Illness,  owned  and  enjoyed  an  automobile, 
which  was  practically  his  only  source  of  out- 
side pleasure.  Tills  machine  gave  out,  and 
his  committee  disposed  of  it  in  an  exchange 
for  a  new  one,  which  exchange  Involved  an 
outlay  in  money  in  the  sum  of  $1,150,  and  the 
maintenance  and  upkeep  of  it  and  the  boat 
for  the  year  seems  to  have  cost  $350.27,  mak- 
ing a  total  of  $1,500.27,  Mr.  Lake's  son. 
George,  acting  as  cliauffeur. 

For  a  man  of  Mr.  Lake's  worth,  incapable 
of  any  other  recreation  or  pastime,  this  item 
of  expense,  for  his  comfort  and  pleasure  could 
not  be  reasonably  considered  extravagant  or 
wasteful. 

Other  items  of  expense  in  the  accounts  of 
the  committee  emphasized  consist  of  a  trip 
taken  by  Mr.  Lake  of  several  months  to  a 
winter  resort  in  Florida,  during  the  winter  of 
1910-11,  and  another  trip  to  Richmond;  and 
complaint  is  also  made  that  his  son  George 
and  wife  accompanied  him  on  his  trip  to 
Florida.  Ko  nurse  was  sent  with  Mr.  Lake, 
but  his  son  George  and  wife,  who  accompa- 
nied him,  nursed  him  without  any  other  ex- 
pense than  their  maintenance,  and  the  $30 
per  month  that  the  son  had  theretofore  been 
receiving  for  his  care  and  attention  to  his 
father  while  living  in  the  house  with  him. 
about  which  payment  to  the  son  no  complaint 
had  been  made  by  any  of  the  other  children. 
It  is  not  denied  that  Mr.  Lake  received  great 
benefit  from  his  winter  sojourn  in  the  South, 
and  on  the  contrary  it  is  clearly  shown  that 
it  was  after  his  return  from  that  trip,  more 
than  a  year  after  his  affliction  had  caused  his 
being  put  In  charge  of  a  committee,  that  he 
became  substantially  convalescent 

Complaint  is  also  made  that  defendant  in 
error  retained  Frank  Lake,  another  son  of 
his  ward.  In  the  management  of  the  estate; 
that  Is,  to  collect  the  rents  thereof  as  he  had 
theretofore  done  for  his  father. 

It  not  only  appears  from  the  proof  in  the 
case  that  the  expenditures  made  by  the  com- 
mittee, as  well  those  out  of  the  corpus  of  the 
personal  estate  as  those  out  of  the  in- 
come, were  necessary  in  the  proper  mainte- 
nance of  Mr.  Lake  and  his  family,  and  in  keep- 
ing with  Mr.  Lake's  customs  and  habits  when 
he  was  in  control  of  his  estate,  but  the  learn- 
ed and  painstaking  Judge  below  has  taken 
occasion,  by  his  order  made  a  part  of  the 
record,  to  state  that  much  of  the  larger  ex- 
penditures set  forth  in  the  reports  of  the 
committee  had  been  made  in  pursuance  of 
the  personal  direction  of  the  court. 

It  is  very  true,  as  contended  by  counsel 
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for  plaintiffs  In  error,  that  oral  advice  and 
conferences  between  the  committee  and  the 
Judge  of  the  court  in  no  way  protects  either, 
but  when  It  appears,  as  in  this  record,  that 
both  the  court  and  committee  were  careful 
In  the  condact  and  management  of  Mr.  Lake's 
affairs  and  In  providing  for  his  comfort  and 
enjoyment  of  life,  the  burden  is  cast  upon 
those  complaining  of  the  -manner  in  which  the 
committee  has  discharged  his  duties  to  prove 
that  he  has  been  guilty  of  nonfeasance  or 
malfeasance  in  office. 

The  rule  of  conduct  on  the  part  of  a  com- 
mittee of  a  lunatic  la  nowhere  better  stated 
than  as  follows: 

"The  first  and  paramount  rule  in  lunacy  is 
to  provide  for  the  personal  ease  and  comfort 
of  the  lunatic,  and  the  maintenance  is  not  lim- 
ited, like  that  of  an  infant,  to  the  income."  6 
Bacon's  Abr.  p.  12. 

This  Is  the  rule  to  be  gathered  from  the 
plain  language  and  purport  of  our  statute 
(section  1702,  supra). 

In  Re  Reed  Knapp's  Estate,  18  Misc.  Rep. 
286,  41  N.  T.  Supp.  166,  the  facts  are  very 
similar  to  those  in  the  case  here  and  the  court 
there  held  that: 

"It  is  the  paramount  duty  of  the  committee 
of  a  lunatic  to  attend  to  [his  or]  her  wants  and 
comforts  and  to  furnish  [him  or]  her,  so  far  as 
the  funds  in  bis  hands  will  allow,  with  not 
only  all  the  necessaries  of  life,  but  all  the  prop- 
er recreation  and  amusements  consistent  with 
[his  or]  her  former  habit  of  living.  It  is  his 
duty  •  •  •  to  avail  himself  of  medical  ad- 
vice, and  all  other  reasonable  means  that  may 
tend  to  the  restoration  of  the  ward  or  the  ameli- 
oration of  [his  or]  her  condition.  The  care, 
health,  and  comfort  of  the  lunatic  alone  are 
to  be  considered;  and  this  without  reference 
to  the  interests  of  the  next  of  kin,  heirs  at 
law,  and  expectants.  •  •  •  The  duties  of 
committee  and  execntora  are  so  different,  the 
rules  governing  the  conduct  of  one  have  but 
scant  application  to  the  duty  of  the  other.  The 
duties  of  committees  are,  to  the  lunatic,  of  ex- 
ecutors to  creditors,  heirs,  legatees,"  etc. 

[I]  The  contention  of  plaintiffs  in  error 
that  the  committee  in  this  case  was  guilty 
of  nonfeasance  in  refusing  to  institute  suit, 
having  for  Its  object  the  aimulllng  of  the 
deed  made  by  Mr.  Lake  to  his  son  George 
four  months  before  he  was  adjndged  a  luna- 
tic, and  for  that  reason  the  committee  should 
have  been  removed  from  his  office,  is  with- 
out merit  As  observed,  the  court,  by  its 
order,  directed  that  such  a  suit  be  not  instl- 
tnted  by  the  committee,  and  It  appears  that 
no  request  was  made  of  the  committee  by 
any  one  before  the  institution  of  this  pro- 
ceeding to  have  him  removed  that  such  a 
suit  be  instituted  by  blm,  nor  had  he  any 
reason  to  believe  that  the  conveyance  then 
brought  in  question  was  not  satisfactory  to 
the  children  of  Mr.  Lake,  each  of  whom, 
except  his  son  George,  had  been  given  by  him 
a  house  in  which  they  resijectlvely  then  lived. 
The  deed  of  his  home  place  to  his  youngest 
son,  Oeoige,  with  whom  he  was  then  and 
had  been  living,  reserved  to  Mr.  Lake,  the 
grantor,  a  life  estate  therein,  and  we  find 
no  evidence  in  this  record  that  would  have 


warranted  hla  committee,  subsequently  ap- 
pointed, or  the  court  that  appointed  him  and 
had  supervision  of  his  actions  in  the  belief 
that  Mr.  Lake  was  mentally  incompetent 
at  the  time  to  execute  such  a  conveyance  or 
to  fully  understand  what  he  was  doing. 
After  the  deed  was  made  he  continued  to 
occupy  the  property  as  his  home  and  as  be 
had  done  theretofore.  Not  only  was  it  clearly 
proven  to  the  court,  when  it  refused  to  di- 
rect the  committee  to  Institute  a  suit  attack- 
ing this  deed,  that  Mr.  Lake  was  daily  im- 
proving in  bodily  health  and  mind,  and  might 
reasonably  be  expected  to  shortly  be  in  a 
condition  to  himself  resume  the  control  and 
management  of  his  estate,  but  the  failure 
or  refusal  of  his  committee  to  attack  the  deed 
could  not,  by  any  possibility,  affect  the  rights 
of  his  children  between  themselves  to  his 
estate  should  he  die  without  being  restored 
to  sanity.  In  other  words,  no  ratification 
on  the  part  of  the  committee  of  the  deed  in 
question  could  affect  the  rights  of  the  chil- 
dren between  themselves  to  their  father's 
real  estate  after  his  death. 

"The  guardian,  or  committee  cannot  ratify  the 
deed  of  the  insane  person  under  bis  guardian- 
ship, unless  by  order  of  the  court  appointing 
him,  acting  under  its  inherent  or  statutory  au- 
thority, to  make  conveyances  of  the  lunatic's 
property."    22  Cya  p.  1174. 

We  are  of  opinion  that  the  orders  of  the 
circuit  court  complained  of  in  the  petition 
for  this  writ  of  error  are  right  and  should 
be  affirmed. 

After  the  proceedings  had  been  had  In  the 
first  of  these  causes  and  which  have  been 
above  reviewed,  J.  B.  Lake,  Jr.,  Louise  Col- 
lier, and  Fannie  Hyatt,  three  of  the  children 
of  Jno.  B.  Lake,  Sr.,  at  the  second  September 
Rules  1913,  of  the  circuit  court  of  Elizabeth 
City  county  filed,  as  children  and  next  friends 
of  Mr.  Lake,  their  blU  on  the  equity  side  of 
the  court  against  Dr.  Hope,  as  committee  of 
Mr.  Lake,  and  the  other  four  children  of 
the  latter  or  their  representatives,  the  re- 
lief prayed  being: 

Btrst,  the  removal  of  Dr.  Hope  as  com- 
mittee forthwith,  or.  In  the  alternative,  an 
additional  committee  or  receiver  to  be  ai)- 
polnted  to  take  charge  of  the  estate  of  Mr. 
Lake; 

Second,  that  a  more  detailed  statement  of 
the  receipts  and  disbursements  by  the  com- 
mittee for  the  year  1912  be  rendered  by  him; 
and 

Third,  that  Mr.  Lake  be  returned  to  the  en- 
vironments to  which  he  was  accustomed  be- 
fore beipg  adjudged  insane,  and  that  com- 
plainants be  permitted  to  visit  him  as  before 
he  was  so  adjudicated,  and  without  interfer- 
ence by  ony  one  whomsoever,  including  the 
committee. 

[I]  The  complainants  style  themselves  as 
children  and  next  friends  of  Mr.  Lake,  but 
nowhere  in  their  bill  do  they  claim  that  leave 
of  the  court  had  been  theretofore  obtained 
to  Institute  such  a  suit  on  behalf  of  Mr.  Lake, 
or  allege  any  fact  sufficient  to  obviate  the 
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necessity  of  sndi  leave.  TUey  file  aa  parts 
of  their  bill  Ezhlblta  A,  B.  and  O;  A  being  the 
entire  record  of  all  the  varlona  proceedings 
on  the  oonunon-law  side  of  the  court  for  the 
removal  of  the  committee,  B  being  a  certified 
copy  of  the  committee's  report  covering  the 
year  1910,  which  had  been  confirmed  by  the 
coart  in  April,  1911,  and  O  contalnis  a  sum- 
marized report  of  the  committee  for  the  year 
1912.  Such  being  the  exhibits  therewith,  the 
bin  but  reiterates  the  charges  of  mismanage- 
ment, extravagance,  carelessness,  and  parti- 
ality on  the  part  of  the  committee,  every  item 
of  which  and  with  particularity  in  the  nt> 
moat  detail,  had  been  heard.  In  the  various 
proceedings  on  the  common-law  side  of  the 
court,  for  the  removal  of  the  committee,  etc. 
•No  relief  is  prayed  In  this  bill  against  the 
four  children  who  are  made  nominal  defend- 
ants thereto,  and  as  a  matter  of  course,  with 
or  without  an  answer  or  plea  filed  by  them, 
the  bill,  so  far  as  they  were  c6ncemed,  was 
dismissed. 

The  remaining  defendant.  Dr.  Hope,  as  com- 
mittee, demurred  to  and  moved  to  dismiss  the 
bill  as  to  him  also,  the  demurrer  being  upon 
the  ground  that  the  bill  showed  npon  Its  face 
that  leave  of  the  court  had  not  been  obtained 
by  the  complainants  to  institute  the  suit  as 
the  next  friends  of  Mr.  Lake  against  his  com- 
mittee; and  the  motion  to  dismiss  was  npon 
the  ground  that  the  bill  showed  npon  Its  face 
an  adequate  remedy  at  law,  and  that  a  court 
of  equity  was  without  Jurisdiction  to  grant 
the  relief  therein  sought 

By  its  decree  of  October  28, 1913,  the  court 
sustained  both  the  demurrer  and  the  motion 
to  dismiss  the  bill,  to  which  decree  this  ap- 
■pe&\  was  allowed  the  complainants. 

Clearly  it  could  not  be  and  Is  not  contend- 
ed by  counsel  for  appellants  that  it  was 
sought  under  the  allegations  of  their  bill  to 
have  the  court  remove  Dr.  Hope  from  his  of- 
fice of  committee,  which  is  a  matter  that  bad 
been  passed  upon  and  finally  disposed  of  In 
the  proceedings  on  the  law  side  of  the  court 
after  a  full  and  fair  hearing,  in  which  ap- 
pellants were  plalntUTs;  therefore  the  real 
relief  sought  was  the  appointment  of  an  ad- 
ditional committee  or  receiver  to  take  charge 
of  the  estate  of  Mr.  Lake. 

As  contended  by  counsel  for  appellee,  am- 
ple provision  is  made  In  our  statute,  and  the 
procedure  specifically  provided,  whereby  any 
person  Interested  In  the  estate  of  a  lunatic 
may,  for  cause  shown,  have  his  committee  re- 
moved, his  accounts  corrected,  his  exi)endi- 
tnres  restrained,  and  such  relief  granted  as 
wiU  assure  the  proper  fulfillment  by  the  com- 
mittee of  the  duties  of  his  office,  without  per- 
mitting self-constituted  next  friends  to  bring, 
at  their  discretion,  suits  with  respect  to  the 
person  or  estate  of  the  lunatic.  Section  2687, 
Ck)del904. 

It  is  clear,  says  this  court  in  Bird's  Com- 
mittee V.  Bird,  62  Va.  (21  Orat)  712,  that 
when  there  is  a  committee,  every  suit  respect- 
ing the  person  or  estate  of  the  lunatic  must 


be  Instituted  in  kls  name;   and  tbe  oplnloi 
in  that  case  by  Staples,  J.,  further  says: 

"In.  all  such  cases,  or  wherever  the  interest* 
of  the  committee  clasl^  with  those  of  the  lon- 
atic,  or  where  no  committee  has  ever  been  ap- 
pointed, the  lunatic  should  be  permitted  to  in- 
stitute a  suit  in  his  or  her  own  name,  with 
some  responsible  person  named  as  next  friend 
and  approved  by  tne  court.  This  rule  is  a  just 
and  bieneficent  one,  and  has  the  sanction  of  a 
respectable  and  imposing  weight  of  authority." 

The  rule  thus  broadly  laid  down  in  that 
case  was  sanctioned  and  amplified  in  the 
opinion  of  the  court  by  Lewis,  P.,  In  Hinton 
v.  Bland's  Adm'r,  81  Va.  691. 

In  Palmer  v.  Slnnickson,  59  N.  J.  Eq.  630, 
46  Atl.  617,  Vice  Chancellor  Grey  said: 

"In  the  case  under  conaideration  one  of  the 
complainants  is  stated  to  be  a  lunatic  who  sues 
by  her  next  friend,  but  there  is  no  averment 
that  the  party  who  thua  seelcs  to  act  for  the 
lunatic  has  been  in  any  way  appointed  ber 
guardian,  or  that  he  has  been  admitted  by  any 
order  of  the  court  to  appear  aa  her  next  friend. 
In  the  absence  of  such  a  recital,  it  cannot  be 
assumed  that  v  such  an  authority  has  been  con- 
ferred. Tlie  face  of  the  bill,  therefore,  shows 
that  one  of  the  plaintiffs  cannot  maintain  this 
suit  This  may  l>e  taken  advantage  of  by  de- 
murrer, and  is  fatal  to  the  whole  bill." 

"The  principle  is,  both  at  law  and  in  equity, 
that  no  one  is  entitled  to  be  recognised  as  heir 
until  the  death  of  the  ancestor,  or  the  person 
from  whom  the  descent  may  be  cast;  and  the 
fact  that  such  ancestor  •  *  *  may  be  al- 
leged and  admitted  to  be  non  compos  mentis, 
or  otherwise  incapable  of  managing  his  estate, 
makes  no  exception  to  the  general  principle. 
Sellman  v.  Sellman,  63  Md.  522,  523. 

In  Tiffany  v.  Worthlngton,  98  Iowa,  560, 
664,  66  N.  W.  page  817,  the  opinion  cites  with 
approval  Hinton  v.  Bland's  Adm'r,  supra,  and 
says: 

"In  Covington  v.  Neftsger,  supra  [140  III 
608,  30  N.  E.  704,  33  Am.  St  Bep.  261],  it  is 
said :  'A  person  suing  as  ne:|:t  friend  has  no 
authority  to  bind  the  lunatic  or  his  estate. 
He  is  a  mere  volunte^  clothed  with  no  author- 
ity from  any  court  Hie  may  be  liable  for  costs, 
but  he  does  not  control  the  lunatic  or  his  es- 
tate In  any  manner  whatever;  and  it  would 
be  a  dangerous  rule  to  liold  that  such  a  per- 
son might,  at  his  own  will  or  discretion,  come 
into  (ourt  for  the  purpose  of  impeaching  a 
transaction  in  which  he  has  no  interest  aa  a 
trustee  or  otherwise,  and  over  which  he  has  no 
controL'  In  Dorsheimer  v.  Boorback,  supra 
[18  N.  3.  Eq.  438]  it  is  said:  The  rule  is  a 
wise  one.  It  should  never  be  permitted  that 
any  volimteer  who,  by  styling  himself  the  next 
friend  of  an  idiot,  brines  suit  for  him  should 
lose  or  Jeopardize  his  rights.'  •  •  •  We  are 
clearly  of  the  opinion  that  the  demurrer  was 
properly  sustained,  and  the  Judgment  of  the 
district  court  is  affirmed." 

The  averment  in  the  case  here  that  the 
complainants  are  the  children  of  Mr.  Lake, 
and  that  in  Justice  to  themselves  they  insti- 
tuted this  suit,  does  not  obviate  or  impair 
the  established  rule  of  procedure  and  plead- 
ing to  which  we  have  Just  adverted,  since 
the  next  of  kin  are  not  considered  as  having 
any  interest  whatever  in  the  lunatic's  proper- 
ty, and  there  being  nothing  for  the  court  to 
consider  in  such  cases  but  the  situation  of  the 
lunatic  himself,  always  looking  to  the  proba- 
bility of  his  recovery,  and  never  regarding 
the  interest  of  the  next  of  kin.    6  Bac.  ^br. 
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p.  18;  Bradford  v.  Mackenzie,  88  Md.  763, 
43AtL923. 

Not  only  does  the  bill  of  appellants  ftifl  to 
show  that  leave  of  the  court  had  been  obtain- 
ed by  them  to  Institute  a  suit  as  next  friends 
of  Mr.  Lake  against  his  committee,  but  It 
shows  upon  Its  face  that  If  they  had  had  such 
leave,  they  had  an  adequate  remedy  at  law, 
and  that  a  court  of  equity  was  without  juris- 
diction to  grant  the  relief  sought  In  their  bill. 

For  the  reasons  stated  the  decree  complain- 
ed of  is  right,  and  therefore  has  to  be  af- 
firmed. 

Affirmed. 

(116  Vb.  7B7) 

SPENCBH  V.  LOONBT. 

(Supreme  Court  of  Appeals  of  Virgiiila. 
Sept  7,  1914.) 

1.  ItlBKL  AlfD  SlAKOBB  (i  6*)— WOBDS  SlAIT- 
DKBOVS    PXB    8K  — CAIXINO    WHITK    PeBSON 

Mbobo. 

Since  the  thirteenth,  fourteenth,  and  fif- 
teenth amendments  of  the  federal  Constitution, 
conferring  on  negroes  residing  in  the  United 
States  equal  political  rights  with  white  persons, 
did  not  in  any  manner  affect  the  social  relations 
of  the  two  races,  such  amendments  are  no  de- 
fense to  an  action  for  slander,  consisting  in  call- 
ing a  white  person  a  negro,  which  words  were 
defamatory  and  actionable. 

[B^  Mote. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  Si  8-16;    Dec.  Dig.  {  6.*] 

2.  LiBKL  AKD  Slanoxb  (f  61*)  —  Pbivzlxqx  — 
Maucb. 

Where  defendant,  by  reason  of  a  feud,  in- 
stituted proceedings  to  have  defendant's  child 
denied  white  school  privileges,  charging  that 
plaintiff  and  his  child  were  negroes  when  in 
fact  thev  were  white  persons,  and  the  charge 
was  spoken  in  strong  and  violent  language  dis- 

Sroportionate  to  the  occasion,  the  privilege  that 
efendant  might  have  had  under  other  circum- 
stances to  test  the  question  whether  plaintiff's 
child  was  entitled  to  white  school  privileges  was 
lost 

[£id.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |  149;   Dec.  Dig.  {  51.*] 

3.  I^BBi.  AifD  Slakdeb  (}  51*)— Pbiviucoed 

COMTDNIOATIONB— "AbSOLUTBLT    PBlVUJta- 


XD' 


'QuAurrEDLT  Pbivilbgbd." 


A  communication  "absolutely  privileged"  b 
one  (or  which  an  action  will  not  lie,  even 
thongh  the  words  are  published  maliciously  and 
with  knowledge  of  their  falsity,  while  a  com- 
munication "gualifiedly  privileged"  is  one  which 
is  prima  facie  privileged  only,  and  in  which 
the  privilege  may  b«  lost  by  proof  of  malice  in 
the  publication. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  8  149;    Dec.  Dig.  {  61.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  4S,  46;    vol.  7,  p.  6877.] 

4.  Libel  and  Slardeb  (S  112*)  —  Caixirq 
Whttb  Pxbsok  Negbo—Tbuth— Evidence. 
In  an  action  for  slander  in  calling  plaintiff 
and  his  son  negroes,  evidence  held  insufficient  to 
warrant  a  finding  that  either  plaintiff  or  his 
children  had  as  much  as  one-sixteenth  negro 
blood. 

[EU.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  tf  826-S41;    Dec.  Dig.  i 


5.  LiBxi.  AKD  Slardeb  a  124*)  —  QUAunzD 

PrIVILEQE— InSTBUOTIONS— Mauob. 

Where,  in  an  action  for  slander  there  was 
evidence  that  defendant  had  charged  plaintiff 
and  his  son  with  being  negroes  in  strong  and 
violent  language  in  an  investigation  as  to 
whether  plaintiff's  son  was  entitled  to  white 
school  privilMes,  a  requested  charge  that 
"strong  or  violent  language,  diaproportioned  to 
the  occasion,  may  of  itself  raise  an  inference 
of  malice"  was  improperly  modified  by  the  addi- 
tion of  "except  where  the  jury  may  believe  from 
the  evidence  that  the  party  using  the  language 
was  engaged  in  a  bona  fide  investigation  for  a 
lawful  purpose." 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  365-^70,  372,  373;  Dec. 
Dig.  I  124.*] 

6.  Appeai.  and  Ebbob  ((  882*)  — Bioht  to 
AixEOE  Ebbob— MooiFioATioN  or  Instbuc- 
TioN  —  Proposition  Submitted  by  Pi.ain- 
TiFT  IN  Ebbob. 

Plaintiff  in  error  was  not  prejudiced  by 
the  modification  of  a  requested  charge  so  as  to 
embody  the  same  proposition  of  law  propound- 
ed in  an  instruction  requested  by  him  and  giv- 
en as  modified. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fj  3581-3610;  Dec.  Dig.  ( 
882.*] 

7.  Libel  and  Slandeb  (J  107*)  —  Baoe  — 
Neiohbobhood  Kepobts. 

Where  plaintiff  sued  defendant  for  slander 
in  charging  plaintiff  and  his  son  with  being 
negroes,  in  proceedings  to  deprive  plaintiff's 
son  of  white  school  privileges,  mere  reports  in 
the  neighborhood  where  plaintiff  lived  prior  to 
the  origin  of  the  controversy  out  of  which  the 
suit  arose,  as  to  whether  plsintiff's  children  had 
one-sixteenth  or  more  negro  blood,  had  no  bear- 
ing on  the  question  of  plaintiff's  damages. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
sunder,  Cent  Dig.  H  298-303,  806,  351;  Dec. 
Dig.  I  107.*] 

8.  Libel  and  Slandeb  (I  124*)— Etidenob— 
InsTBDcnons. 

In  an  action  for  slander  in  calling  plaintiff 
and  his  son  negroes,  requested  charges  that  if 
the  jury  found  certain  genealogical  facts  to  be 
true,  then  plaintiff's  son  bad  less  than  one-six- 
teenth negro  blood  and  was  a  white  person, 
and  entitled  to  attend  the  white  schools  of  Vir- 
ginia, and  if  defendant  used  and  reiterated  the 
words  complained  of,  and  they  were  untrue, 
that  was  a  circumstance  tending  to  show  mal- 
ice, were  proper. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  365-370,  372,  373;  Dec. 
Dig.  {  124.*] 

9.  Evidence  (|  3£^*)— Photoqbaphs. 

On  an  issue  whether  plaintiff  and  liis  son 
were  negroes,  a  photograph  of  plaintiff's  grand- 
father and  a  photograph  of  his  grandfather's 
daughter  and  her  children,  which  plaintiffs  tes- 
tified were  correct  pictures,  were  admissible, 
and  improperly  excluded  on  the  ground  that  the 
court  was  of  the  opinion  that  they  bad  been 
taken  from  other  photographs. 

(Eld.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ||  1658,  1659 ;   Dec.  Dig.  |  382.*] 

10.  E\anENCE  (§  586*)- Bxpebtb— Qualipica- 
tionb. 

A  witness,  not  shOwn  to  have  possessed 
proper  qualifications,  was  incompetent  to  testi- 
fy as  to  whether  from  the  personal  character- 
istics of  plaintiff's  son  he  was  more  than  one- 
sixteenth  negro. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  63S.*] 


fot  other  eaiM  see  sam*  tople  and  secUon  NDUBBR  in  Dao.  Dig.  *  Am.  Dig-  Kay-Mik,  Swias  *  Bep'r  Indazes 


Digitized  by  VjOOQIC 


746 


82  SOUTHEASTEKN  KEPOKTEB 


(^a. 


Error  to  Circuit  Court,  Buchanan  County. 

Action  by  George  Spencer  against  George 
Looney.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Cbase  &  Daugberty,  of  Grundy,  for  plain- 
tiff In  error.  S.  M.  B.  CouUlng,  of  Tazewell, 
and  Glenn  ^attliff,  of  Grundy,  for  defendant 
In  error. 

CARDWELL,  J.  This  action  Is  brought  by 
plaintiff  In  error  against  the  defendant  In 
error  to  recover  damages  for  slanderous,  de- 
famatory and  Insulting  words  alleged  to  hava 
been  used  by  defendant  In  error  of  and  con- 
cerning plaintiff  In  error  and  members  of 
his  family,  particularly  of  and  concerning  his 
son,  Melvln,  on  divers  occasions  and  In  the 
presence  of  certain  named  persons  and  dlvera 
other  good  and  worthy  citizens  of  the  com- 
monwealth. 

The  declaration  contains  a  number  at 
counts,  the  gravamen  of  which  is  that,  while 
the  plaintiff  and  bis  wife  and  their  children 
and  each  and  all  of  them  are  white  persons, 
of  pure  Caucasian  blood,  and  each  and  all  of 
them  had  always  been  reputed,  esteemed,  and 
accepted  by  and  amongst  all  their  neighbors 
and  other  good  and  worthy  citizens  of  the 
commonwealth,  to  whom  they  were  In  any 
wise  known,  to  be  white  persons  of  pure 
Caucasian  blood,  until  the  defendant,  well 
knowing  the  premises,  but  contriving  and 
maliciously  and  wickedly  Intending  to  Insult 
the  plaintiff  and  to  Injure  him  In  his  good 
name,  fame,  and  credit,  and  to  bring  him  Into 
public  Infamy,  scandal,  and  disgrace,  and  to 
cause  It  to  be  suspected  and  believed  by  and 
amongst  the  plaintiff's  neighbors  and  other 
good  and  worthy  citizens  of  this  common- 
wealth that  the  plaintiff  and  his  wife  and 
children  were  not  white  persons  of  pure 
Caucasian  blood,  but  were  negroes,  did  In 
the  presence  and  hearing  of  certain  named 
persons  and  divers  other  good  and  worthy 
citizens,  falsely  and  maliciously,  and  with 
the  Intent  to  Insult  and  injure  the  plaintiff, 
speak  and  publish  of  and  concerning  plain- 
tiff, his  vrlfe  and  children,  the  false,  scanda- 
lous, malicious,  defamatory,  and  Insulting 
'words,  viz.: 

"They  [meaning  the  plaintiff,  his  wife  and 
their  children}  are  nothing  but  God  damned  ne- 
groes, and  I  [meaning  himself,  the  defendant] 
can  prove  that  the/  [meaning  the  plaintiff,  his 
wife  and  their  children]  are  God  damned  ne- 
groes." 

Defendant  in  error  set  up  as  bis  defense 
to  this  action: 

"First,  not  guilty;  second,  that  while  he  con- 
fessed to  speaking  the  words  alleged  in  the  dec- 
laration of  and  concerning  plctintiS  in  error, 
his  wife  and  children,  and  especially  of  bis 
son  Melvin,  these  words  were  true  as  to  them, 
because  'The  said  plaintiff  and  his  children  and 
his  son,  Melvin,  were  negroes,  and  this  the  de- 
fendant bad  the  right  to  so  speak  of  and  con- 
cerning the  said  plaintiff  and  his  children  and 
bis  son,  Melvin,  because  tliey  were  and  are  ne- 
groes; •  •  •  that  "this  defendant  never 
spoke  of  or  concerning  the  said  plaintiff's  wife 
as  in  the  said  declaration  alleged,  but  did  so 
speak  of  and  concerning  the  said  plaintiff  and 


his  children,  and  especially  of  plaintiff's  son, 
Melvin." 

It  appears  that  plaintiff  in  error,  who  was 
about  80  years  of  age  when  this  action  was 
brought  and  who  Is  a  son  of  Jordan  Spencer, 
Jr.,  and  a  grandson  of  Jordan  Spencer,  Sr. 
(now  deceased),  lived  in  Johnson  county,  state 
of  Kentucky,  until  he  was  about  15  years  of 
age,  and  has  since  that  time  lived  in  Buchan- 
an county,  Va.,  where  he  some  years  ago 
married  a  daughter  of  Ray  Justus,  a  citizen 
of  Buchanan  county,  and  they  have  several 
children,  the  oldest,  about  9  years  of  age,  be- 
ing Melvin  above  mentioned.  The  descend- 
ants of  Jordan  Spencer,  Sr.,  have  at  all  times 
for  60  years  or  more  been  permitted  to  at- 
tend the  white  public  schools  of  both  the 
states  of  Kentucky  and  Virginia,  and  they  and 
all  of  them  have  been  treated  and  respected 
by  their  white  neighbors  and  associates  as 
white  people,  plaintiff  In  error  and  his  father 
liaving  In  recent  years  worked  for  defendant 
in  error  and  stayed  at  his  home,  where  tbey 
were  treated  as  white  people,  eating  at  his 
table  and  sleeping  In  his  beds.  About  two 
years  prior  to  the  trouble  out  of  which  this 
suit  arises  Jack  Spencer,  a  brother  of  plain- 
tiff in  error,  was  accused  of  killing  one  Hen- 
derson Looney,  a  brother  of  defendant  in 
error,  and  after  that  time,  as  it  appears,  the 
latter  began  to  raise  objections  to  plaintiff 
in  error's  boy,  Melvin,  attending  the  white 
public  free  schools  of  Buchanan  county,  ac- 
cusing plaintiff  in  error  and  his  family  of 
being  negroes,  and  through  strenuous  efforts, 
involving  costs  and  expenses,  secured  and 
published  affidavits  purporting  to  have  been 
made  by  persons  in  Kentucky,  by  reason  of 
wmch  the  boy,  Melvin,  was  turned  out  and 
denied  the  privileges  of  the  public  schools 
ut  Buchanan  county;  and  hence  this  ac- 
tion. 

At  the  trial  of  the  cause  the  Jury  rendered 
a  verdict  for  the  defendant,  which  the  coart 
refused  to  set  aside,  and  entered  the  judg- 
ment thereon  to  which  this  writ  of  error  was 
awarded. 

We  shall  not  undertake  to  discuss  in  de- 
tail the  17  assignments  of  error  relied  on  for 
a  reversal  of  the  judgment  complained  of, 
nor  is  this  necessary,  as  many  of  the  ques- 
tions therein  presented  are  not  likely  to  arise 
upon  another  trial  of  the  case. 

The  main  questions  presented  in  the  rec- 
ord and  most  elaborately  argued  before  this 
court  are:  (1)  Were  the  words  alleged  to 
have  been  spoken  and  published  by  defendant 
in  error  actionable?  and  (2)  whether  or  not 
the  words  spoken  were  spoken  and  publl^ed 
in  the  exercise  of  the  right  and  privilege,  if 
not  the  duty,  of  defendant  in  error  in  pro- 
testing against  plaintiff's  son,  Melvin,  or 
any  other  pupil  not  authorized  by  the  law  of 
Virginia  so  to  do,  attending  the  same  pub- 
lic school  that  defendant  in  error's  children 
attended? 

[1]  That  to  speak  of  one  or  more  persons 
as  negroes,  if  untrue  and  they  be  white  per- 
sona as  a  matter  of  fact.  Is  scandalous  and 
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deCamatoiy  oonnsel  for  defendant  In  error 
concedes,  but  contends  that  by  reason  of  the 
adoption  of  the  thirteenth,  fourteenth,  and 
fifteenth  amendments  to  the  federal  Consti- 
tution such  words  are  not  actionable,  since 
the  negro  thereby  "has  practically  been  de- 
clared the  peer  of  the  white  man  of  the 
purest  and  best  Caucasian  blood,"  and  that, 
"the  negro  being  by  the  law  declared  equal 
to  the  white  man,  the  law  cannot  hold  that 
It  Is  any  more  scandalous,  malicious,  and 
defamatory  to  call  a  white  man  a  n%ro  than 
to  call  a  negro  a  white  man." 

Upon  the  soundest  reasoning,  founded  on 
common  knowledge  and  authority,  this  con- 
tention is  wholly  without  merit 

In  Strauder  ▼.  West  Virginia,  100  TT.  S.  303, 
306,  25  Li  Ed.  664,  it  was  held  that  the  thlr- 
teoith,  fourteenth,  and  fifteenth  amendments 
to  the  federal  Constitution  were  designed  to 
accord  to  the  negro  race  the  same  protec- 
tion In  life,  liberty,  and  property  which  was 
already  enjoyed  by  the  white  race,  but  no- 
where in  the  court's  opinion  is  reference 
made  to  the  social  relations  of  the  two  races. 
The  opinion  of  Mr.  Justice  Strong,  speaking 
for  the  court,  in  that  case  uses  tliis  language: 

"The  colored  race,  as  a  race,  was  abject  and 
isnorant,  and  In  that  condition  was  unfitted  to 
command  the  respect  of  those  who  had  superior 
intelligence." 

In  Flood  T.  News  &  Courier  Co.,  71  S.  O. 
122,  60  S.  E.  637,  4  Ann.  Cas.  686,  the  court 
cites  Strauder  ▼.  W.  Va.,  supra,  and  other 
cases,  as  authority  for  the  proposition  that 
the  adc^on  of  the  thirteenth,  fourteenth, 
and  fifteenth  amendments  to  the  federal 
Constitution  has  not  in  any  way  affected  the 
social  distinction  subsisting  between  the  two 
races,  and  In  the  opinion  of  the  court  it  is 
said: 

"When  we  think  of  the  racial  distinction  sub- 
sisting between  the  white  man  and  the  black 
man,  it  must  be  apparent  that  to  impute  the 
condition  of  the  negro  to  a  white  man  would  af- 
fect his  (the  white  man's)  social  status,  and,  in 
case  any  one  published  a  white  man  to  be  a 
negro,  it  would  not  only  be  galling  to  his  pride, 
but  would  tend  to  interfere  seriously  with  the 
social  relations  of  the  white  man  with  Us  fel- 
low white  man,  and  to  protect  the  white  man 
from  such  a  publication,  it  is  necessary  to  bring 
such  a  charge  to  an  issue  quickly." 

The  authorities  uniformly  recognize  that 
said  amendments  to  the  federal  Constitution 
were  designed  to  accord  to  the  members  of 
the  negro  race  the  same  protection  In  Ufe, 
liberty,  and  property  which  was  already  en- 
Joyed  by  the  white  race,  that  in  our  courts  of 
Justice  the  negro  race  stands  on  the  same 
plane  as  the  white  race,  and  that  our  laws 
bear  equally  on  all  without  regard  to  race, 
color,  or  previous  condition;  but  it  is  with 
the  same  uniformity  of  ruling  recognized 
that  our  social  conditions  are  very  different 

As  said  In  the  case  of  Siratomo  v.  Fonrl- 
chon,  40  La.  Ann.  423,  4  South.  71 : 

"Under  the  social  habits,  customs,  and  preju- 
dices prevailing  in  Louisiana,  it  cannot  be  dis- 
puted that  charging  a  white  man  with  Iieing  a 
negro  is  calculated  to  inflict  injury  and  dam- 


age. We  are  ooncemed  with  social  conditions 
simply  as  facts.  They  exist  and,  for  that  rea- 
son, we  deal  with  them.  No  one  could  make 
such  a  cliarge,  knowing  it  to  be  false,  without 
understanding  that  its  effects  would  I>e  injuri- 
ous, and  without  intending  to  injure." 

What  was  said  In  that  case  with  respect 
to  social  habits,  customs,  eta,  prevailing  in 
Louisiana  applies  with  equal  force  to  any 
state  or  locality  In  which  the  white  and  ne- 
gro races  are  established  as  citizens.  The 
words  charged  in  the  declaration  in  thlS' 
case  as  having  been  used  and  published  by 
defendant  in  error  of  and  concerning  plain-- 
ttfl  in  error  and  his  family,  stripped  of  the 
profane  language  which  adds  nothing  to  the 
force  and  effect  of  the  words  used,  except  per- 
haps as  tending  to  prove  malice,  must  be  con- 
strued in  the  plain  and  popular  sense  in  which 
the  rest  of  the  world  naturally  would  under- 
stand them,  and,  when  so  construed,  they 
charged  plaintiff  In  error  and  his  children 
with  being  negroes,  wtilch  If  untrue  was  cal- 
culated to  inflict  injury  and  damage  upon 
him,  and  for  which  he  has  a  cause  of  action. 

[2,  3]  While  defendant  In  error  might 
have,  in  the  performance  of  a  duty,  legal  or 
social,  or  in  defense  of  his  own  interests, 
raised  the  question  before  the  proper  school 
authorities  as  to  whether  or  not  plaintiff  in 
error's  son,  Melvin,  should  attend  the  same 
school  that  defendant  in  error  desired  his 
children  to  attend,  whether  this  privilege  has 
been  used  In  good  faith  and  without  malice 
was  the  province  of  the  Jury  in  this  and  all 
like  cases  to  determine.  The  principle  of 
law  is  the  same  where  the  privilege  has  been 
lost  by  the  use  of  slanderous,  defamatory,  or 
Insulting  words,  spoken  in  strong  and  violent 
language  dlsproportloned  to  the  occasion 
and  sufficient  to  overcome  the  weight  of  the 
privilege  and  raise  an  inference  of  malice, 
as  In  a  case  for  the  recovery  of  damages  oc- 
casioned by  the  publication  of  a  libel.  Tyree 
V.  Harrison,  100  Va.  642,  42  S.  E.  296;  Far- 
ley T.  Thalhimer,  103  Va.  604,  49  S.  B.  644. 
"From  motives  of  public  policy  the  law  rec- 
ognizes certain  communications  or  publications 
as  privileged— that  is,  communications  which 
under  ordinary  circumstances  would  be  slander- 
ous or  lil>eIou8  are  held  to  l)e  privileged  when 
spoken  or  written  on  or  in  connection  with  a 
lawful  occasion.  Privileged  communications  are 
of  two  kinds,  those  absolutely  privileged  and 
those  qualifiedly  privileged.  An  absolute  priv- 
ileged communication  is  one  for  which  an  ac- 
tion will  not  lie,  even  though  the  words  are 
published  maliciously  and  with  knowledge  of 
their  falsity,  whereas  a  qualified  privileged 
communication  is  one  which  is  prima  facie  priv- 
ileged only  and  in  which  the  privileEe  may  be 
lost  by  proof  of  malice  in  the  publication  of 
the  libel  or  slander.  The  occasion  of  making 
a  communication  qualifiedly  privileged  rebuts 
the  prima  facie  inference  of  malice  arising  from 
the  publication  of  matter  prejudicial  to  the 
character  of  the  plaintiff,  and  throws  upon  him 
the  onus  of  proving  malice  in  fact"  25  Cyc. 
375. 

In  the  case  here  It  Is  an  admitted  fact  that 
the  defendant  in  error,  in  si)caking  of  the 
child  of  plaintiff  In  error,  used  the  most  pro- 
fane,  uncalled   for,   and   violent   language; 
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and  the  nncontradlcted  fact  Is  that  up  to  the 
time  that  a  brother  of  plaintiff  in  error  bad 
been  charged  with  the  murder  of  a  brother 
of  defendant  in  error,  the  plalntltf  tn  error 
and  the  d^endant  In  error  had  been  good 
friends,  the  former  and  his  family  had  been 
working  for  the  latter  from  time  to  time,  eat- 
ing at  his  table,  sleeping  In  his  beds,  and  as- 
sociating generally  with  his  family,  but  as 
soon  as  the  trial  was  had  in  which  the  broth- 
er of  the  plalntlfC  in  error  was  accused  of 
killing  the  brother  of  defendant  In  error,  and 
from  that  time  on,  the  defendant  in  error 
ceased  speaking  with  plaintiff  in  error,  ap- 
pearing to  be  mad,  and  np  to  that  time  he 
had  no  objectionB  or  ntterances  to  make  as 
to  plaintiff  In  error  being  a  negro,  and  had 
made  no  objection  to  his  children  attending 
the  same  school  with  the  child  of  defendant 
In  error.  It  also  appears  from  uncontradict- 
ed evidence  in  the  case  that  defendant  in  er- 
ror paid  the  expenses  of  a  member  of  the 
school  board  of  tmstees  of  Buchanan  county, 
Va.,  on  two  occasions,  to  Johnson  county,  Ky., 
to  procure  affidavits  to  be  used  by  him  in 
furtherance  of  his  purpose,  and  then  procured 
a  meeting  of  the  school  trustees  of  Buchanan 
county  and  the  dismissal  of  plaintiff  in  er- 
ror's child,  Melvin,  from  the  white  school, 
without  any  notice  to  him  of  these  proceed- 
ings, and  without  giving  him  an  opportunity 
to  be  heard  in  defense  of  himself  or  his  child. 

This  court  In  Farley  ▼.  Thalhimer,  supra, 
quotes  from  Dlllard  t.  Collins,  25  Grat  (66 
Va.)  353,  as  follows: 

"The  law  holds  the  tegis  of  its  protection, 
not  only  over  the  person  and  property  of  a  citi- 
zen, bnt  vigilantly  guards  as  equally  sacred  his 
personal  reputation  and  character.  And  where 
one  assails  the  character  of  his  fellowman,  and 
would  secure  himself  from  responsibility  upon 
the  ground  that  what  he  has  spoken  or  written 
was  only  done  confidentially  and  with  no  in- 
tent to  Injure,  and  without  malice,  he  must  be 
careful  that  what  be  said  or  wrote  cornea  with- 
in the  well-deiined  gnalificatlon  which  the  law 
attaches  to  conddential  •  «  •  communica- 
tions." 

[4]  At  the  trial  of  this  cause  defendant  in 
error  made  no  attempt  to  prove  that  plaintiff 
in  error's  wife,  mother  of  his  son,  Melvin, 
had  any  negro  blood  in  her,  but  did  attempt 
to  justify  the  speaking  of  the  words  as 
charged  In  the  declaration  by  proof  of  their 
truth — that  is,  that  plaintiff  in  error  and  his 
children  were  negroes,  and  that  this  negro 
blood  came  through  him — and  upon  this  is- 
sue of  fact  the  case  was  tried.  A  number  of 
reputable  citizens  testified  as  to  their  ac- 
quaintance with  plaintiff  In  error's  father 
and  grandfather,  the  knowledge  of  the  wit- 
nesses as  to  their  standing  and  reputation  as 
white  men,  and  in  effect  these  witnesses  say 
that  they  know  of  no  fact  or  circumstance 
from  which  it  could  be  fairly  inferred  that 
^ther  the  father  or  grandfather  of  plaintiff 
in  error  had  any  negro  blood  In  him.  It  is 
true  that  several  witnesses  for  defendant  in 
error  say  that  the  grandfather  Of  plaintiff 
in  error  had  some  of  the  appearances  of  a 


negro,  but  none  were  able  to  say  what  pro- 
portion of  negro  blood,  if  any,  he  had  In  him, 
and  with  one  exception  all  agree  that  the 
Spencers  were  regarded  as  white  people^  and 
that  the  senior  Spencer  and  his  family  at- 
tended the  white  schools  and  churches.  One 
of  these  witnesses,  who  had  been  a  county 
judge,  circuit  court  clerk,  and  an  attorney 
then  In  practice  and  had  known  the  senior 
Spencer  65  or  60  years,  was  asked  on  cross- 
examination; 

"During  all  the  time  yon  knew  him  he  was 
regarded  as  a  white  man  and  so  accepted  among 
the  neighbors  where  he  lived Y"    Ana.  "Yea,  sir." 

There  is  practically  no  evidence  as  to 
plaintiff  In  error's  father  appearing  to  have 
negro  blood  in  him,  and  therefore  the  strmig- 
est  evidence  adduced  in  the  case  to  establish 
that  plaintiff  in  error  and  his  family  were 
negroes  was  given  by  defendant  in  error's 
witness,  Billsoly,  from  the  city  of  Norfolk, 
Va.,  who  was  Introduced  as  an  expert  witness. 
He,  upon  having  plaintiff  in  error's  boy,  Mel- 
vin, pointed  out  to  him  in  the  presence  of  the 
court  and  Jury,  said : 

"Well,  he  looks  Uke  there  la  negro  blood  In 
him.  Ilis  nose,  lips,  and  chin  are  very  much 
like  the  negro,  but  it  is  impossible  for  me  to  tell 
the  exact  proportion  of  negro   blood  in  him." 

On  cross-examination: 

Q.  "It  is  absolutely  impossible  for  yon  to  tell 
how  much  of  negro  blood,  it  any,  that  child 
[Melvin]  has,  isn't  it?"  A.  "Yfes,  sir;  it  is 
impossible  for  me  to  tell  Jnst  bow  much." 

On  redirect  examination  the  Witness  was 
asked: 

"Look  at  that  man  [pointing  to  plaintifC  in 
error]  and  tell  as  what  you  think  of  him?"  A. 
"Well,  sir,  he  has  some -of  the  features  of  a 
negro." 

Again,  on  cross-examinatioii,  the  witness 
was  asked: 

"Look  at  that  woman  [pointing  to  Mary  Spen- 
cer, sister  of  plaintiff  In  error] ;  what  do  yon 
think  of  her?'  A.  "I  would  consider  her  a 
white  woman."  Q.  "Do  you  think  there  is  any 
blood  in  her  other  than  pure  Caucasian  blood  ?^ 
A.  "No,  sir;  I  do  not;  I  would  consider  her 
of  pure  Caucasian  blood;  I  don't  think  she  is 
of  negro  blood."  Q.  "Look  at  that  lady  [point- 
ing to  the  mother  of  plaintiff  in  error].  Do  yon 
think  she  has  any  negro  blood  in  her?"  A. 
"No,  sir ;  I  do  not ;  she  is  a  white  woman."  ■ 
Q.  "Look  at  that  man  [pointing  to  the  father  of 
plaintiff  in  error] ;  what  do  you  think  of  him?" 
A.  "Let  me  see  his  hair.  His  hair  looks  a  little 
like  a  negro.  I  believe  there  is  some  negro 
there;   I  can't  say  bow  much." 

Such  evidence  as  this,  given  by  one  not 
shown  to  be  qualified  to  speak  as  an  expert 
witness  with  resipect  to  the  issue  in  the 
case,  has  little  or  no  probative  force,  since  it 
is  but  a  mere  expression  of  the  witness'  opin- 
ion, borne  out  by  no  fact  or  circumstance 
proved,,  from  wliich  it  could  be  reasonably 
deduced  that  the  opinion  or  opinions  of 
the  witness  that  plaintiff  in  error  and  his 
son,  Melvin,  had  negro  blood  in  them  were 
well  founded.  Certainly  it  could  not  be 
fairly  deduced  from  this,  or  any  other  evi- 
dence given  in  the  case,  that  plaintiff  in 
error  or  his  children  have  as  much  as  one- 
sixteenth  of  negro  blood  In  them. 


Digitized  by 


Google 


Va.) 


8PEKCER  T.  LOONET 


749 


Of  tbe  nine  instnictloiia  to  the  Jnry  aaked 
for  by  plaintiff  in  error  the  trial  conrt  modi- 
fled  Nos.  6,  7,  and  9,  and  refused  Instrac- 
tlons  nnmbered  8  and  8. 

((]  Instruction  No.  S,  as  asked,  la  as  fol- 
lows: 

"The  court  tells  the  Jury  that  strong  or  vio- 
lent language  disproportioned  to  the  occaglon 
may  of  itseU  raise  an  inference  of  malice." 

To  which  the  court  added: 

"Except  where  the  Jury  may  believe  from  tbe 
evidence  that  the  party  nsing  the  language  was 
engaged  in  a  bona  fide  investigation  for  a  law- 
ful purpose." 

The  authorities  already  referred  to  sus- 
tain the  proposition  of  law  embodied  in  the 
instruction  as  asked.  There  was  evidence 
tending  to  support  plaintiff  In  error's  theo- 
ry of  the  case  as  presented  in  this  instruc- 
tion, and  it  should  have  been  given  as  asked. 
While  one  may  be  privileged  to  engage  in  a 
bona  fide  investigation  for  a  lawful  purpose, 
such  privilege  must  be  used  In  good  faith 
and  without  malice,  and  can  never  be  made 
to  serve  as  a  shelter  for  slander,  or  to  Jus- 
tify the  use  and  publication  of  strong  or 
violent  language  disproportioned  to  the  -oc- 
casion. 

[6]  Instruction  No.  7,  as  asked,  stated  as  a 
proposition  of  law  that  If  the  Jury  believed 
from  the  evidence  that  defendant  in  error 
used  and  uttered  the  words  In  the  declara- 
tion mentioned  in  bad  faith  and  with  malice, 
then  plaintiff  In  error  was  entitled  to  re- 
-cover  In  this  action  damages  on  account  of 
nslng  and  uttering  said  words,  and  correctly 
told  the  Jury  how  the  damages  should  be 
assessed;  bat  the  conrt  so  modified  the  In- 
struction that  the  Jury  could  not  And  dam- 
ages in  favor  of  plaintiff  In  error  unless  they 
also  believed  that  he  and  his  son,  Melvln, 
each  had  less  than  one-sixteenth  negro  blood 
In  them.  We  do  not  see,  however,  that  plain- 
tiff in  error  was  prejudiced  by  the  modifica- 
tion of  this  instruction,  since  the  same 
proposition  of  law  propounded  in  the  modifi- 
cation is  contained  In  his  own  Instruction  No. 
9,  as  asked  and  given  by  the  court,  with  a 
modification. 

[7]  Instruction  Na  9,  as  asked,  la  as  fol- 
lows : 

"The  court  instructs  tlie  Jury  that  even  should 
they  believe  from  the  evidence  that  it  was  the 
neighborhood  report  prior  to  July  11,  IHll,  that 
the  plaintiff  and  his  cliildren  were  negroes,  yet 
if  they  believe  that  the  said  plaintiff's  children 
were  permitted  to  go  to  and  attend  tiie  pubUe 
free  schools  of  this  state  until  the  statements 
of  the  defendant,  and  they  believe  that  the  de- 
fendant made  the  statements  that  the  plaintiff 
and  his  children  were  negroes,  and  secured  and 
published  affidavits  that  the  plaintiff  and  iiis 
children  were  negroes,  and  that  by  reason  of 
tbe  defendant's  said  statements  the  plaintiS's 
child,  Melvin  Spencer,  was  refused  admittance 
and  attendance  to  the  public  free  schools  of 
Buchanan  county,  then  you  must  find  for  the 
plaintiff  and  assess  his  damages  at  such  snm  as 
you  believe  he  has  suffered  and  will  suffer  by 
reason  of  the  refusal  of  his  children  admittance 
to  the  public  free  schools  of  Buchanan  county, 
unless  you  believe  the  words  spoken  by  the  de- 
fendant and  published  ia  the  affidavits  were  true^ 


and  the  said  plaintiff's  children  have  one-six- 
teenth or  more  negro  blood  in  them." 

The  modification  of  this  Instruction  com- 
plained of  in  effect  told  the  Jnry  that  they 
might,  in  assessing  damages  in  the  case,  con- 
sider the  neighborhood  reports  prior  to  July 
11,  1911,  referred  to  in  the  Instruction. 

The  question  submitted  to  the  Jury  by  the 
instruction,  as  asked,  was.  In  short,  whether 
plaintiff  in  error's  children  had  one-sixteenth 
or  more  negro  blood  in  them,  and  mere  re- 
ports in  the  neighborhood  prior  to  the  origin 
of  this  salt  had  nothing  whatever  to  do  with 
the  Jury's  assessment  of  damages  In  the  case. 
If  their  verdict  was  to  be  for  the  plaintiff. 

[I]  Plaintiff  In  error's  instructions  Nos.  3 
and  8,  which  were  refused,  are  as  follows : 

No.  3.  "The  court  tells  the  Jnry  that  if  they 
believe  that  Jordan  Spencer,  Sr.,  the  great- 
grandfather of  Melvin,  had  less  than  one-half 
negro  blood  and  more  than  one-half  white  or 
Indian  blood,  and  that  if  they  believe  that  his 
wife  was  a  white  woman,  with  no  negro  blood 
in  her,  and  that  then  that  Jordan  Spencer,  Jr., 
the  grandfather  of  Melvin,  would  have  less  than 
one-fourth  negro  blood  in  him,  and  then  iC  they 
believe  that  the  wife  of  Jordan  Spencer,  Jr., 
had  no  negro  blood  in  her,  Ueorge  Spencer,  the 
father  of  Melvin,  wonid  have  less  than  one- 
eighth  negro  blood  in  him,  and  that  if  they  be- 
lieve that  the  wife  of  George  Spencer  and  the 
mother  of  Melvin,  was  a  white  woman  with  no 
negro  blood  in  her,  then  Melvin  Spencer  has  less 
than  one-sixteenth  of  negro  blood  in  him,  and 
is  a  white  person,  and  is  entitled  under  the 
laws  of  the  state  of  Virginia  to  attend  the  pub- 
lic white  free  schools  of  Buchanan  county,  Va." 

No.  8.  "The  court  instructs  the  Jury  that  if 
from  the  evidence  they  believe  that  the  words 
contained  in  the  declaration  were  used  by  the 
defendant,  and  were  untrue,  and  if  they  further 
believe  from  the  evidence  that  the  defendant  had 
reiterated  the  said  words,  then  this  is  a  cir- 
cumstance tending  to  show  malice  on  the  part 
of  tbe  defendant." 

These  Instmctions  we  think  were  proper, 
in  view  of  the  facts  which  the  evidence  in 
the  case  tended  to  prove. 

The  giving  of  Instmctions  Nos.  4  and  7 
for  defendant  In  error  Is  assigned  as  error. 
These  Instructions,  It  Is  true.  In  effect  told 
the  Jury  that  If  they  believed  from  the  evi- 
dence that  plaintiff  in  error  and  his  son,  Mel- 
vin, had  one-sixteenth  or  more  of  negro  blood 
in  their  veins,  they  should  find  for  the  defend- 
ant, but  when  considered  along  with  other 
Instructions  given  by  the  court,  and  which 
we  have  Indicated  should  be  given  at  another 
trial  of  the  case,  we  do  not  consider  It  nec- 
essary to  discoss  said  Instructions  4  and  7 
further. 

[f]  In  tbe  course  of  the  trial  plaintiff  in 
error  ottered  in  evidence  two  photographs, 
which  he  stated  were  correct  pictures,  the  one 
a  picture  of  his  grandfather,  and  the  other 
a  picture  of  Ids  grandfather's  daughter  and 
her  children,  sent  to  plaintiff  in  error's  father 
in-  a  letter  a  few  years  prior,  but  upon  objec- 
tion made  by  defendant  in  error  the  court 
would  not  permit  the  photographs  to  be 
shown  to  the  Jury,  stating  as  a  reason  for 
the  ruling  that  the  court  was  of  opinion  that 
they  were  taken  from  other  photographs,  to 
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wUdi  mUng  plaintiff  In  error  daly  excepted, 
embodying  In  the  exceptions  the  reasons  of 
the  conrt  therefor. 

We  are  of  opinion  that  this  mllng  was  er- 
roneous. There  was  no  evidence  In  the  case 
contradictory  of  plaintiff  In  error's  state- 
ment that  the  photographs  were  tme  and 
fftlthfnl  representations  of  his  grandfather 
and  aunt  and  her  children,  and  It  was  for 
the  Jury,  and  not  the  court,  to  determine 
what  credit  or  weight  should  be  given  them 
as  evidence  In  the  case.  1  Oreenleaf  on  Bv, 
asth  Ed.)  {  489b;  17  Oyc.  pp.  414,  416,  and 
note,  p.  416. 

With  respect  to  assignments  of  error  11, 
12,  and  13,  we  deem  it  necessary  to  say  only 
that  the  evidence  admitted  over  the  objec- 
tions of  plaintiff  In  error  set  out  In  his  bills 
of  exceptions,  which  are  made  the  ground 
of  these  assignments  of  error,  was  imma- 
terial and  Irrelevant  to  any  issue  Involved 
in  the  case,  and  therefore,  should  have  been 
excluded. 

[10]  One  Jno.  W.  Flanagan,  a  witness  on 
examination  In  chief  for  the  defense,  who 
had  not  shown  himself  competent  to  answer 
such  a  question,  was,  over  the  objection  of 
plaintiff  in  error,  asked  and  permitted  to  an- 
swer the  following  question: 

"From  his  [Melvin's]  lips,  nose,  yellow  skin, 
how  much  [negro  blood]  do  you  think  he  Is?" 
A.  "From  his  appearance  it  looks  like  to  me  he 
had  more  than  one-eizteenth ;  I  don't  know 
that  he  has  any  negro  blood  in  him." 

The  overruling  by  the  court  of  his  objec- 
tion to  this  question  and  answer  constitutes 
plaintiff  in  error's  fourteenth  assignment  of 
error,  which  assignment  is  also  well  taken. 
Not  only  had  the  witness  not  shown  himself 
competent  to  answer  the  question,  but,  on  the 
contrary,  he  had  made  express  statements  to 
the  effect  that  he  was  not 

The  evidence  given  by  one  George  Steven- 
son, a  witness  for  the  defense,  permitted  to 
go  to  the  Jury  over  the  objection  of  plaintiff 
in  error,  was  not  only  without  probative 
force^  but  was  wholly  irrelevant  and  immate- 
rial to  any  issue  in  the  case,  and  should  have 
been  excluded. 

For  the  foregoing  reasons  the  Judgment 
complained  of  is  reversed,  the  verdict  of  the 
Jury  set  aside,  and  the  cause  remanded  to 
the  circuit  court  for  a  new  trial  therein  to 
be  had  In  accordance  with  the  views  express- 
ed in  this  opinion. 

Reversed. 

(lis  Va.  eso) 

KIRKBRIDB  et  aL  v.  KEYS  jn^&NlNU 

MILL  CO. 

(Supreme  Court  of  Appeala  of  Virginia.    Sept 

7,  1914.) 

1.  Apfkai,  and  Ebbob  (S  1099*)— Ofiniozt  on 
FoBVEB  Appeal— CoNBTBUcnoN. 

The  language  of  the  opinion  on  a  former 
appeal,  on  which  it  was  held  that  exceptions 
were  improperly  sustained  to  the  answer,  and 
the  case  was  remanded  for  determination  on  the 
pleadings    and  proof,   that   "it   does  not  seem 


to  us  that  the  receipt  or  release  •  •  •  is  suf- 
ficiently clear  in  its  terms  to  have  warranted 
*  *  •  construing  It  as  a  release  on  its  face" 
of  certain  money,  was  not  a  holding  that  the 
instrument  was  a  receipt,  bnt  merely  that  it 
did  not  conclusively  show  on  its  face  that  it 
was  a  release,  and  that  wbetiier  it  was  the  one 
or  the  other  was  to  be  determined  in  the  light 
of  the  circumstances  surrounding  the  transac- 
tion when  the  writing  was  executed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4370-4379;  Dec.  Dig.  | 
1099.*] 

2.  EviDBNOK  (J  4«2*)— Pabol  BviD»iro*-R«- 
xxjlBk  OB  Receipt, 

An  instrument  not  clearly  showing  wheth- 
er it  is  a  mere  receipt,  or  is  contractual  in  its 
character  and  is  a.  release,  the  circumstances 
surrounding  its  execution  may  be  shown. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  2134-2139;  Dec.  Dig.  f  462.*] 

3.  Release  (8  57*)—Evidence— Receipt. 

The  circumstances  attending  the  execution 
by  C.  of  an  instrument  reciting  that,  in  con- 
sideration of  the  conveyance  of  certain  lands  by 
K.,  C.  doth  hereby  release  and  cancel  the  in- 
debtedness of  a  certain  amount,  due  by  K.  to 
C,  held  to  show  it  to  be  not  a  mere  receipt, 
or  admission  that  the  said  debt  bad  been  paid 
or  satisfied,  but  contractual  in  its  character 
and  a  release. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  {{  106-108;  Dec.  Dig.  »  S7.*] 

4.  Release   (i  67»)— Mutual  Miotakb— Evi- 

nSNCK. 

There  is  insufficient  evidence  of  a  mntnal 
mistake  in  including  a  certain  item  in  a  release 
of  debt,  only  two  witnesses  pretending  to  know 
what  the  agreement  was,  and  their  testimony 
being  in  conflict  thereon. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  SS  106-108 ;  Dec  Dig.  §  57.»] 

5.  Payukni  (SS  65,  74*)— Receipt— Burden  ot 

PBOOF. 

Even  if  an  instrument,  reciting  that  in  con- 
sideration of  the  conveyance  of  certain  lands  by 
K.,  C.  releases  and  cancels  the  indebtedness,  of 
a  certain  amount  due  by  K.  to  C,  be  consid- 
ered a  mere  receipt  and  not  a  release,  it  4s 
prima  facie  evidence  that  the  conveyance  was 
in  full  satisfaction  of  said  indebtedness,  putting 
on  0.  the  burden  of  showing  that  it  was  not  in 
satisfaction  of  a  certain  item  of  it 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  §|  338,  139,  162-195,  196,  197,  190- 
201,  226-231;   Dec.  Dig.  H  65,  74.»1 

6.  Payment  (t  74*)— Receipt— Evidence  to 

OVEBCOia  BUBDEN. 

The  burden  of  overcoming  the  prima  fede 
evidence,  which  an  instrument,  considered  as  a 
receipt,  constituted,  that  the  consideration  of  a 
conveyance  of  land  by  K.  to  G.  was  full  satis- 
faction of  the  entire  recited  debt  of  K.  to  C., 
held  not  sustained. 

[Ed.  Note.— 19V>r  other  eases,  see  Payment, 
Cent  Dig.  i(  138,  139,  226-231;  Dec.  Dig.  { 
74.*] 

Appeal  from  Circuit  Court,  Tazewell 
County. 

Controversy  between  T.  W.  Kirkbrlde  and 
another  and  the  Keys  Planing  Mill  Company. 
From  a  decree  for  the  company,  appeal  Is 
taken.    Reversed  and  rendered. 

Henson  &  Bowen,  of  Tazewell,  for  appel- 
lants. Henry  ft  Graham  ft  Hawthorne,  of 
Tazewell,  for  appellee. 


•For  other  cases  Ma  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexei 


Digitized  by  VjOOQIC 


Va.) 


KIRKBRIDE  v.  KEYS  PLANING  MILL  00. 


751 


BUCHANAK,  J.  This  iB  the  second  time 
Cbls  case  has  been  before  this  court  The 
facts  and  drcumstancea  oat  of  which  the  liti- 
gation arises  and  the  proceedings  had  therein 
prior  to  the  former  appeal,  are  stated  In  the 
optnlcm  of  this  court  upon  the  former  appeal, 
reported  under  the  style  of  Keys  Planing  Mill 
COb  T.  Kirkbrldge,  U4  Va.  B&-^,  76  a  B. 
7T8. 

Upon  the  former  appeal  it  was  h^d  that 
the  drcnlt  court  erred  in  sustaining  excep- 
tions to  the  amended  answer  of  the  Keys 
Planing  Mill  C!ompany  to  the  petition  of  Klrk> 
bride,  filed  by  him  to  recover  from  that  com- 
pany the  sum  of  $900  Improperly  collected  by 
It,  as  alleged.  The  decree  of  the  circuit  court 
Bo  holding  was  reversed  and  the  cause  re- 
manded. 

Upon  the  hearing  of  the  cause  upon  the 
petition,  the  amended  answer  and  the  proof 
adduced,  the  circuit  court  held  that  Klrk- 
brlde,  or  rather  the  Saxon  Lime  &  Lumber 
Company,  to  which  he  had  In  the  meantime 
assigned  his  claim,  was  not  entitled  to  recover 
the  said  $900,  and  dismissed  the  petition. 
From  that  decree  this  appeal  was  allowed. 

The  right  of  Kirkbride's  assignee  to  recov- 
er the  sum  demanded  depends  upon  the  scope 
and  effect  of  the  agreement  by  which  Kirk- 
brlde  conveyed  to  the  Planing  Mill  C!ompany 
certain  real  eetate  in  the  county  of  Norfolk 
and  took  from  that  company  a  writing  of 
which  the  following  is  a  copy: 

"In  consideration  of  the  ezecutioa  and  deliv- 
ery by  T.  W.  Kirkbride  and  wife  of  a  i-crtain 
de^  dated  Augnist  25th,  IWIH,  conveying  to  the 
undersigned  an  undivided  two-thirds  interest  in 
certain  twelve  lots  of  land  in  Coleman  Place, 
Tanners  Greek  district,  Norfolk  county,  Vir- 
ginia, the  undersigned  doth  hereby  release  and 
cancel  the  indebtedness  now  due  by  the  said  T. 
W.  Kirkbride  to  it,  the  said  debt  being  for  the 
sum  of  $13,327.52,  upon  which  there  is  a  credit 
of  $5,050.23,  and  for  which  a  decree  was  ob- 
tained by  the  undersigned  in  the  circuit  court 
of  the  county  of  Mercer,  state  of  West  Virginia, 
on  Tuesday,  the  26th  day  of  May,  1908. 

"Witness  the  following  signature  this  25th 
day  of  August,  1908. 

"Keys  Planing  Mill   Company, 

"By  O.  W.  Pierce,  Mgr." 

At  the  time  the  agreement  was  made  which 
resulted  in  the  said  conveyance  and  the  exe- 
cution of  the  writing  quoted,  Kirkbride  owed 
the  Planing  Mill  Company  a  debt  which 
amounted,  Including  interest,  to  the  sum  of 
$13,327.52.  A  part  of  this  debt  was  secured 
by  a  mechanic's  lien  upon  property  in  Taze- 
well county,  and  a  suit  was  pending  In  the 
circuit  court  for  that  county  to  enforce  it. 
An  attachment  suit  for  the  whole  debt  had 
been  brought  in  Mercer  county,  W.  Va.,  and 
the  sum  of  $5,050.23  secured  by  garnishment 
in  payment  thereof,  thus  leaving  unpaid  <m 
the  debt  a  little  over  $8,000.  Kirkbride  at 
that  time  owed  the  Saxon  Lime  &  Lumber 
Company  about  $4,000,  and  owned  a  number 
of  houses  and  lots  in  the  county  of  Norfolk, 
then  advertised  for  sale  to  satisfy  debts  se- 
cured thereon.  A  day  or  two  before  this  sale 
was  to  take  place,  Klrkbiide^  who  was  heavi- 


ly Indebted,  met  with  representatives  of  the 
Planing  Mill  Company  and  of  the  Saxon  lime 
k  Limiber  Company  in  the  dty  of  Norfolk, 
and  entered  into  negotiations  with  them, 
which  resulted  in  the  conveyance  by  Kirk- 
bride of  his  Norfolk  county  real  estate  to 
those  companies  and  the  giving  to  him  by  the 
Planing  Mill  Company  of  the  writing,  a  copy 
of  which  is  hereinbefore  set  out  and  one  of 
similar  import  by  the  Lime  &  Lumber  Com- 
pany. 

The  record  very  clearly  shows  that  the  debt 
of  $13,327.62,  subject  to  a  credit  of  $5,050.23, 
described  in  the  said  writing  as  the  debt  due 
from  Kirkbride  to  the  Planing  MUl  Company 
and  declared  to  be  canceled  and  released  in 
consideration  of  the  convejrance  of  the  Nor- 
folk county  property,  included  the  debt  in 
the  mechanic's  Uen  suit  pending  in  the  circuit 
court  for  Tazewell  county. 

[1  ]  The  contention  of  the  Planing  Mill  Com- 
pany is  that  If  the  language  of  the  writing  is 
broad  enough  to  include  the  mechanic's  lieu 
debt,  it  was  not  so  intended  by  either  party, 
or  at  most  by  it,  and  that  the  writing  Is  a 
mere  receipt  and  not  a  release,  and  that  the 
effect  of  the  decision  of  this  court  upon  the 
former  appeal  was  to  hold  that  the  writing 
was  a  mere  receipt  and  not  a  release. 

The  language  in  the  opinion  relied  on  to 
sustain  the  appellee's  contention  is: 

"  •  •  •  It  does  not  seem  to  us  that  the 
receipt  or  release  in  question  is  sufficiently  clear 
in  its  terms  to  have  warranted  the  circuit  court 
in  construing  it  as  a  release  upon  its  face  of 
the  mon^  which  had  been  decreed  to  appellant 
in  the  McCIamrock  Case  [the  mechanic's  lien 
case]." 

The  case  was  then  remanded  with  direction, 
if  Kirkbride  elected  to  prosecute  his  claim  in 
the  chancery  suit  instead  of  his  action  at 
law  then  pending,  the  case  should  be  deter- 
mined upon  the  petition,  amended  answer, 
and  the  proof  adduced.  All  that  was  intend- 
ed by  the  court  in  its  opinion  upon  that 
point  was  that  the  writing  did  not  on  its  face 
conclusively  show  that  it  was  a  release  and 
not  a  mere  recdpt,  but  that  the  question 
whether  it  was  the  one  or  the  other  was  to 
be  determined  in  the  light  of  the  circumstanc- 
es surrounding  the  transaction  when  that 
writing  was  executed. 

[I]  It  is  frequently  difficult  to  determine 
whether  an  instrument  Is  a  mere  receipt  or 
a  release  in  the  nature  of  a  receipt,  or  is 
contractual  in  Its  character.  The  circum- 
stances surrounding  its  execution  are  there- 
fore helpful.  In  the  determination  of  that 
question.  1  Elliott  on  Bt.  U  617,  697;  1 
Oreenleaf  on  Ev.  S  277. 

[3, 41  Upon  the  facts  and  drcnmstances  at- 
tending the  execution  of  the  said  writing, 
the  court  is  of  opinion  that  it  Is  not  a  mere 
receipt,  or  admission  that  the  debt  mentioned 
and  described  therein  had  been  paid  or  sat- 
isfied, but  that  it  is  contractual  in  its  char- 
acter and  is  a  release.  It  was  given  to  Kirk- 
bride in  consideration  of  his  conveying  a 
two-thirds  undivided  Interest  In  his  Norfolk 
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connty  real  estate  to  the  appellee.  It  ex- 
pressly BO  declares.  It  as  well  as  the  oon- 
r^ance  of  the  real  estate  was  prepared  by 
the  api)ellee'B  attorney,  who  nnderstood  the 
meaning  and  the  effect  of  the  language  used. 
Although  it  Is  a  release  and  not  a  mere  re- 
ceipt, yet  If  it  were  true,  as  Insisted  by  the 
appellee,  that  it  was  not  intended  by  either 
party  that  the  mechanic's  lien  claim  should 
be  released,  but  that  by  mutual  mistake  it 
was  released,  then  neither  Kirkbrlde  nor  his 
assignee  Is  entitled  to  recover  the  amount 
afterwards  collected  by  It  by  means  of  the 
litigatton  in  the  circuit  court  for  Tazewell 
county.  But  the  eTldence  wholly  fails  to 
show  that  there  was  a  mutual  mistake.  Up- 
on that  question  the  only  two  witnesses  who 
pretend  to  know  what  the  agreement  between 
Elrkbride  and  the  appellee  was  are  Kirk- 
bride  and  Fannin,  the  vice  president  of  ap- 
pellee company,  and  tbdr  testimony  is  in 
conflict  on  that  point 

[6,(1  But  even  If  the  writing  be  consid- 
ered as  a  mere  receipt  and  not  as  a  release, 
it  is  prima  facie  evidence  that  the  considera- 
tion for  the  conveyance  of  the  Norfolk  coun- 
ty real  estate  was  in  full  satisfaction  of  the 
debt  mentioned  and  described  in  it,  and 
which  embraced  the  claim  asserted  in  the 
circuit  court  for  Tazewell  county.  The  bur- 
den was  therefore  upon  the  appellee  to  prove 
that  the  conveyance  of  the  Norfolk  county 
property  was  not  in  satisfaction  of  the  debt 
In  suit  in  Tazewell  circuit  court  This  bur- 
den we  do  not  think  the  appellee  has  borne. 
It  Introduced  two  witnesses,  both  agents  or 
officers  of  the  appellee  company.  One  of 
them,  Pierce,  testifles  that  he  had  Nothing 
whatever  to  do  with  accepting  the  Norfolk 
county  property  from  Kirkbrlde  in  payment 
of  his  Indebtedness;  that  that  deal  was 
made  by  Mr.  Fannin  and  Kirkbrlde;  that 
he  signed  the  receipt  given  Kirkbrlde  at 
the  direction  of  Mr.  Fannin  after  he  and 
Mr.  Kirkbrlde  had  come  to  an  agreement 
After  so  testifying,  he  waa  asked  this  ques- 
tion: 

"Ton  have  stated  that  yoa  had  nothing  at  all 
to  do  with  the  contract  or  detail*  thereof  in 
reference  to  this  land  with  Kirkbrlde.  Did  yon 
hear  any  conversation,  or  any  of  the  details  of 
this  transaction  which  occurred  between  Kirk- 
bride  and  Mr.  Fannin;  if  so,  what  were  they?" 
A.  "No,  I  did  not" 

It  is  true  tliat  he  stated  that  It  was  his 
understanding  that  the  debt  in  suit  In  the 
Tazewell  circuit  court  was  not  included  in 
the  amount  set  forth  in  the  receipt  other- 
wise he  would  not  have  signed  it;  but  it  is 
apparent  from  his  whole  testimony  that  he 
knew  nothing  whatever  about  the  terms  of 
the  agreement  entered  Into  by  his  company 
through  Mr.  Fannin. 

Mr.  Faimin,  the  other  witness  introduced 
by  the  aiq>ellee,  testifies  that  in  bis  negotia- 
tion with  Kirkbrlde  nothing  was  said  about 
the  debt  in  the  suit  in  Tazewell  circuit  court,  ] 


and  that  it  was  not  intended  to  be  and  was 
not  embraced  in  the  agreement  between  them 
whldi  resulted  In  the  conveyance  of  the 
Norfolk  county  property  and  the  execution 
of  the  receipt  or  release.  On  the  other  hand, 
Kirkbrlde,  who  testified  in  favor  of  the  ap- 
pellants, Is  equally  positive  that  his  con- 
veyance of  the  Norfolk  county  property  was 
in  full  satisfaction  of  all  Ills  indebtedness  to 
the  appellee  company  and  to  the  Saxon  Lime 
&  Lumber  Company,  the-  former  company 
acquiring  a  two-thirds  and  the  latter  one- 
third  undivided  interest  in  that  property  in 
satisfaction  of  the  indebtedness  due  from 
him  to  each.  The  evidence  of  Judge  Mason, 
who  represented  the  Saxon. Lime  &  Lumber 
Company  in  the  same  transaction,  which 
company  claims  under  the  same  conveyance 
of  the  Norfolk  county  property  and  executed 
a  similar  receipt  or  release,  tends  to  sus- 
tain Kirkbrlde  in  his  version  of  the  trans- 
action. 

Upon  the  whole  case,  the  court  is  of  opin- 
ion that  whether  the  said  writing  be  consid- 
ered a  mere  receipt  or  a  release,  the  appellee 
failed  to  sustain  the  defense  set  up  by  it 
and  that  the  Saxon  Lime  &  Lumber  Compa- 
ny, as  assignee  of  Kirkbrlde,  is  entitled  to 
recover  from  the  Planing  Mill  Company  the 
said  sum  of  $900,  with  interest  thereon  from 
September  29,  1008,  subject  to  a  credit  of 
1118.90  as  of  September,  8,  1912,  the  amount 
of  costs  adjudged  by  this  court  against  Kirk- 
bride  on  the  former  appeal. 

The  decree  complained  of  must  be  revers- 
ed, and  this  court  will  enter  Buch  decree  as 
the  trial  court  ought  to  have  entered. 

Reversed. 

fH  W.  Va.  E4S> 
McCLANAHAN  v.   OTTO-MARMET   COAL 
ft  MINING  CO. 

(Supreme  Court  of  Appeals  of  West  Virgiaia. 

June  23,  1914.     Rehearing  Denied 

Sept  15,  1914.) 

(Syllohut  ly  ih«  Oouri.) 

1.  Frauds,  STATtTTE  or  ({  46*)— Contracts— 
NECEssrrr  of  Wbitiwg. 

An  agreement  which  does  not  by  its  terms 
or  by  necessary  implication,  carry  its  full  per- 
formance beyond  a  year,  need  not  be  in  writing. 
[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  i|  67,  68,  70,-  71;  Dec.  Dig. 
{  45.*] 

2.  Frauds,  Statute  or  ({  49*)— Obai,  Con- 
tract. 

An  oral  contract,  which  may,  in  any  poosi- 
ble  event  be  fully  performed  according  to  its 
terms  within  a  year,  is  not  within  clause  7  of 
the  Btatnte  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frands,  Stat- 
ute of,  Cent  Dig.  {  74;  Dec  Dig.  §  49.*] 

3.  Frauds,   Statute  o»  Q  47*)— Oral  Eit- 

Pt-OTMERT  CORTHACT. 

An  oral  contract  of  employment  to  cut  and 
deliver  all  the  mine  props  and  ties  on  a  lart!<> 
tract  of  land,  at  a  stipulated  price  per  hun- 
dred, to  be  paid  monthly,  no  time  beine  fixed 
for  the  completion  of  the  job,  is  not  within  thr 
statute   of  frands,   forbidding  .actions   on    con- 
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tracts  not  to  be  performed  within  a  year,  un- 
less in  writing  and  signed  by  the  party  to  be 
charged  or  his  agent,  althongh  the  employe  ex- 
pected, at  the  time  he  undertook  the  work,  that 
It  would  require  gix  years  to  fully  complete  it. 

[EM.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  |  73 ;    Dec.  Dig.  I  47.*] 

4.  Frauds,  Statcti*  of  (J  ,  152*)— Pucadino. 
The  statute  of  frauds  need  not  be  specially 
pleaded,  but  may  be  relied  on  under  the  gen- 
eral issue  of  non  assnmpsit 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  |!  363-366,  371,  372;  Dec. 
Dig.  I  1B2.*1 

Poffenbarger,  J.,  dissenting. 

Error  to  Circuit  Court,  Putnam  County. 

Assumpsit  by  A.  S.  McClanahan  against 
the  Otto-Marmet  Coal  ft  Mining  Company,  for 
breach  of  contract  Judgment  for  plaintiff, 
and  defendant  brings  error.    AfSnned. 

Brown,  Jackson  ft  Knight,  of  Charleston, 
ft>r  plaintiff  In  error. 

WHJjIAMS,  J.  In  an  action  of  assumpsit 
for  the  alleged  breach  of  a  contract  for  the 
cutting  of  timber,  plaintiff  recovered  a  Judg- 
ment for  $600,  and  defendant  was  awarded 
this  writ  of  error. 

The  contract  was  oral,  and  the  principal 
question  presented  is:  Does  It  come  within 
the  seventh  clause  of  the  statute  of  frauds, 
forbidding  action  npon  "any  agreement  that 
Is  not  to  be  performed  within  a  year,"  unless 
It  Is  In  writing  and  signed  by  the  party  to  be 
charged  or  his  agent? 

[3]  Plaintiff  and  defendant's  general  man- 
ager, EJdward  Schonebaum,  who  employed 
him,  do  not  agree  as  to  the  terms  of  employ- 
ment Plaintiff  testifies  that  he  was  employ- 
ed in  February,  1907,  to  cut  all  the  bank  tim- 
ber from  two  certain  tracts  of  land  owned  by 
defendant  and  deliver  it  at  its  mine,  at  $60 
per  thousand  for  7-foot  posts,  $50  per  thou- 
sand for  6^-foot  posts,  $46  per  thousand  for 
5\t,-toot  posts,  and  $45  per  thousand  for  ties, 
and  was  to  be  paid  monthly.  According  to 
Us  testimony,  no  time  was  fixed  for  the  com- 
pletion of  the  agreement  He  began  work 
on  the  job  In  April,  1907,  and  continued  until 
about  the  16th  of  November,  1910,  when  he 
says  defendant  employed  another  man  to  do 
the  cutting  and  wrongfully  discharged  bim. 
Plaintiff  admits  receiving  pay  for  all  the 
work  he  did.  The  suit  Is  to  recover  damages 
on  account  of  profits  that  he  would  have 
made  If  be  had  been  peTvaitteA  to  complete 
bis  Job.  On  the  other  hand,  Mr.  Schonebaum 
testifies  that  he  employed  plaintiff  to  cut  and 
deliver  bank  posts  and  ties,  but  for  no  speci- 
fied time.  He  denies  that  he  employed  Mm 
to  cut  all  tbe  timber  on  the  tracts  of  land. 
They  agree  as  to  tbe  price  and  time  of  pay- 
ment The  Jtu7  must  have  found  in  favor  of 
plaintiff's  version  of  tbe  contract  and,  for 
the  purpose  of  this  review,  we  must  assume 
that  It  was  the  contract  between  the  parties. 
In  bis   cross-examination,  In   answer   to  a 


question  as  to  tbe  length  of  time  It  would 
take  him  to  cut  the  timber,  plaintiff  says: 

"I  don't  hardly  know.  I  did  not  expect  it  to 
take  more  than  fiVe  or  six  years.  Q.  And  you 
calculated  to  take  five  or  six  years  to  cut  it 
off?    A.  Yes,  at  the  way  they  used  the  posts." 

PlaintlfTs  expectation  that  it  would  take 
him  five  or  six  years  to  complete  the  Job, 
does  not  bring  the  contract  within  tbe  statute 
of  frauds.  Browne  on  Statute  of  Frauds,  | 
273,  says,  that  much  reasonliig  has  been  ex- 
pended to  determine  tbe  meaning  of  tbe 
words  "to  be  performed,"  as  used  In  tbe  stat- 
ute, and  further  says: 

"The  result  seems  to  be  that  the  statute  does 
not  mean  to  include  an  agreement  which  is  sim- 
ply not  likely  to  be  performed,  nor  yet  one 
which  is  simply  not  expected  to  be  performed, 
within  tbe  space  of  a  year  from  the  making; 
but  that  it  means  to  include  any  agreement 
which,  by  a  fair  and  reasonable  Interpretation 
of  the  terms  used  by  the  parties,  and  in  view 
of  all  the  circumstances  existing  at  the  time, 
does  not  admit  of  performance  according  to  its 
language  and  intention,  within  a  year  from  tbe 
time  of  its  making." 

[1 ,  2]  From  the  terms  of  tbe  agreement  as 
gathered  from  the  testimony  of  plaintiff.  It 
cannot  be  said  that  any  time  was  agreed  up- 
on for  Its  completion,  nor  that  it  was  Impos- 
sible of  performance  In  a  year.  It  can  only 
be  said  that  It  was  not  likely  to  be  performed, 
nor  expected  by  plaintiff  to  be  performed, 
within  a  year.  This  was  held,  in  Klnunlns  v. 
Oldbam,  27  W.  Va.  259,  not  to  be  sufficient  to 
bring  an  agreement  within  tbe  statute. 
There  is  nothing  in  tbe  testimony  of  plaintiff 
from  which  It  can  be  said  that  tbe  parties 
intended  that  tbe  contract  should  not  be  per- 
formed within  a  year  from  tbe  time  of  Its 
making,  nor  Is  Its  subject-matter  sncb  as  to 
render  Its  performance  wltbln  a  year  Impos- 
sible. Tbe  Identical  question  presented  In 
this  case  was  recently  decided  by  us  In  Reek- 
ley  T.  Zenn,  81  S.  B.  666,  and  we  there  held 
that: 

"A  verbal  contract  the  terms  of  which  do  not 
expressly  provide  for  performance  beyond  a 
year,  or  by  fair  and  reasonable  construction 
contain  anything  inconsistent  with  complete 
performance  within  that  time,  is  not  witiiln  the 
statute  of  frauds." 

That  was  an  action  to  recover  a  balance 
claimed  to  be  due  plaintiff  on  a  timber  cat- 
ting contract,  and  defendant  relied  on  tbe 
statute  of  frauds.  In  that  case,  as  In  this, 
plaintiff  admitted  that  be  expected  to  be  more 
than  a  year  In  completing  tbe  contract  But 
nothing  was  said,  at  tbe  time  be  was  em- 
ployed, as  to  when  tbe  work  should  be  com- 
pleted, and  it  appeared  that  it  was  possible 
to  perform  It  within  a  year. 

The  statute  la  taken  from  26  Car.  II,  e.  8, 
and  tbe  clause  In  question  Is  practically  tbe 
same  in  all  tbe  states.  A  few  cases  from  Eng- 
lisb  courts  and  from  tbe  courts  of  tbe  differ- 
ent states  will  serve  to  Illustrate  the  con- 
struction and  application  made  of  It  by  oth- 
er courts. 

In  consideration  that  bis  creditor  would 
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Dot  sne  him  during  his  lifetime,  a  debtor 
promised  that  his  executor  should  pay  the 
debt  after  his  death.  The  agreement  was 
held  not  to  be  within  the  statute,  because  the 
debtor  might  die,  and  the  contract  thereby 
be  completed  within  a  year.  Wells  v.  Horton, 
4  Blng.  40,  130  Eng.  Rep.  683.  So,  also,  a 
contract  to  support  a  child  for  a  guinea  a 
month,  80  long  as  Its  father  should  think 
proper,  was  held  not  within  the  statute.  The 
father  had  the  option  to  limit  the  time  of 
performance  within  a  year.  Soucb  v.  Straw- 
bridge,  2  0.  B.  808,  135  Eng.  Rep.  1161.  An 
oral  agreement  between  husband  and  wife, 
compromising  legal  proceedings  between 
them,  whereby  they  agreed  to  live  separate 
and  apart,  the  husband  agreeing  to  pay  the 
wife  a  weekly  sum,  and  she  agreeing  to 
maintain  herself  and  the  children  thereon, 
was  held  not  to  be  within  the  statute.  In  his 
opinion  in  this  case,  after  considering  pre- 
vious decisions  construing  the  statute,  Lord 
Justice  Lindley  says: 

"The  effect  of  these  decisions  is  that,  if  the 
contract  can  by  a  possibiUty  be  performed  with- 
in the  year,  the  statute  does  not  apply."  Mc- 
Gregor V.  McGregor,  21  Q.  B.  424. 

The  great  weight  of  authority  in  the  Unit- 
ed States  is  in  line  with  the  English  cases. 
In  Peters  v.  Westborough,  19  Pick.  364,  31 
Am.  Dec.  142,  the  Supreme  Court  of  Massa- 
chusetts held  tluit  an  oral  agreement  to  sup- 
port a  child  12  years  of  age  until  she  was  18 
was  not  within  the  statute  of  frauds.  Judge 
Wilde  in  his  opinion  says: 

"If  she  ^the  child)  had  continued  in  the  plain- 
tiff's semce,  and  he  had  supported  her,  and 
she  had  died  within  a  year  after  the  making  of 
the  agreement,  it  would  have  been  fully  per- 
formed. And  an  agreement  by  parol  is  not 
within  the  statute,  when  by  the  happening  of 
any  contingency  it  might  tie  performed  within 
a  year." 

Roberts  v.  Rockbottom  Ca,  7  Mete.  (Mass.) 
46,  was  a  case  involving  an  oral  contract, 
whereby  said  company  had  employed  plaintiff 
and  bad  agreed  that: 

"He  should  serve  them,  upon  the  terms  agreed 
on,  five  years,  or  so  long  as  Leforest  should 
continue  their  agent" 

The  court  held  the  agreement  not  to  be 
within  the  statute.  The  duration  of  the 
contract  depended  upon  the  continuance  of 
Leforest's  agency,  which  he  might  have  ter- 
minated within  a  year. 

In  Kent  ▼.  Kent,  62  N.  Y.  660,  20  Am. 
Rep.  S02,  a  father  agreed  with  his  son  that 
if  be  would  work  for  him  upon  his  farm,  not 
specifying  any  time  for  the  services,  he 
should  be  paid  the  value  of  his  work  out  of 
his  father's  estate  after  his  death,  which  did 
not  happen  untU  20  years  after  the  son  ceas- 
ed to  work.  The  contract  was  held  not  to  be 
within  the  statute.  Judge  Allen,  in  deliver- 
ing the  opinion  of  the  court,  says: 

"If  the  agreement  may  consistently  with  its 
terms  be  entirely  performed  within  the  year, 
although  it  may  not  be  probable  or  expected 
that  it  will  be  performed  within  that  time,  it 
is  not  witliln  the  condemnation  of  the  statute." 


A  railroad  company  agreed  with  the  land- 
owner that,  In  consideration  of  permission  to 
build  its  road  over  his  land,  it  would  con- 
struct and  maintain  cattle  guards  on  each 
side  of  the  road.  The  Supreme  Court  of 
Arkansas  held  the  contract  not  to  be  within 
the  statute,  because  the  contract  was  con- 
tingent on  the  nse  of  the  land  for  a  railroad 
which  might  have  ceased  within  a  year.  Ar- 
kansas M.,  etc.,  R.  Co.  T.  Whitley,  54  Ark. 
199,  15  S.  W.  465,  U  L.  R.  A.  621.  A  similar 
decision  is  found  in  Sweet  y.  Desha  Lumber 
Co.,  66  Ark.  629,  20  S.  W.  614. 

In  Warner  v.  Texas,  etc.  By.  Co.,  164  U. 
S.  418,  17  Sup.  Ct  147,  41  L.  Ed.  495,  de- 
cided in  1896,  It  was  held  that  an  oral  agree- 
ment by  the  railroad  company  to  pnt  down 
the  rails  and  maintain  a  switch,  as  long  as 
Warner  needed  it,  to  a  point  where  he  pro- 
posed to  erect  a  sawmill,  if  he  would  grade 
the  road  and  furnish  the  ties,  was  held  not 
to  be  within  the  Texas  statute  condemning 
contracts  not  to  be  peformed  within  a  year, 
unless  In  writing,  although  It  appeared  from 
Warner's  own  testimony  that  he  expected 
he  would  need  the  switch  for  ten  years.  In 
an  elaborate  opinion  prepared  by  Mr.  Jus- 
tice Gray  In  that  case,  he  reviews  a  long 
list  of  English  and  American  cases  on  this 
particular  section  of  the  statute  of  frauds. 
In  the  course  of  his  opinion  the  learned 
judge  says: 

"The  contract  of  the  railroad  company  was 
with,  ^d  for  the  benefit  of,  the  plaintiff  per- 
sonally. The  plaintiff's  own  testimony  shows 
(although  that  is  not  essential)  that  he  under- 
stood that  the  performance  of  the  contract 
would  end  with  his  own  life.  The  obligation  of 
the  railroad  company  to  maintain  the  switdi 
was  in  terms  limited  and  restricted  by  the 
qualification  'for  the  plaintiff's  benefit  for  sliip- 
ping  purposes,  as  long  as  be  needed  it' ;  and 
no  contingency  which  should  put  an  end  to  the 
performance  of  the  contract,  other  than  his  not 
needing  the  switch  for  the  purpose  of  his  busi- 
ness, appears  to  have  been  in  the  mouth  or  in 
the  mind  of  either  party.  If,  within  a  year 
after  the  making  of  the  contract,  the  plaintiff 
had  died,  or  had  abandoned  his  whole  business 
at  this  place,  or  for  any  other  reason  had 
ceased  to  need  the  switch  for  the  shipping  of 
lumber,  the  railroad  company  wonld  have  been 
no  longer  under  any  obligation  to  maintain  the 
switch,  and  the  contract  would  have  been 
brought  to  an  end  by  having  been  fully  per- 
formed." 

There  being  no  time  fixed  by  the  terms  of 
the  agreement  for  its  completion,  and  noth- 
ing to  show  that  It  conid  not,  or  might  not, 
have  been  fully  performed  within  a  year, 
the  contract  set  up  by  plaintiff  In  this  case 
Is  not  within  the  statute  of  frauds. 

[4]  It  was  not  error  to  exclude  defendant's 
special  plea  of  the  statute  of  frauds.  The 
defense  could  be  made  under  the  general 
issue,  which  made  it  necessary  for  plaintiff 
to  prove  every  fact  essential  to  his  right  of 
recovery.  If  it  had  appeared  that  the 
agreement  was  not  to  be  performed  within 
a  year  from  the  time  It  was  made,  plaintiff 
could  not  have  recovered;  It  being  admitted 
that  it  waa  not  In  writing.    Under  the  ptac- 
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tice  in  this  state  and  In  Virginia,  It  is  gener- 
ally nnderstood  that  any  defense  can  be 
made  nnder  the  general  Issnes  of  nil  debit 
and  non  assnmpslt,  except  the  statute  of 
limitations,  bankruptcy,  and  tender.  Hogg's 
PL  i  220;  Burke's  PL  &  Pr.  |  93;  Bank  v. 
Klmberlands,  16  W.  Va.  665,  oplnl(Hi  of 
Judge  Green  at  page  674 ;  Trust  Co.  t.  Craw- 
ford &  Ashby,  69  W.  Va.  109,  70  S.  B.  1089, 
33  li.  B.  A.  (N.  S.)  687;  Eaves  v.  YlaL  98 
Va.  134,  34  S.  E.  978.  But  partial  payments 
and  setB-ofC,  In  order  to  be  proven,  must  be 
specially  pleaded,  or  notice  of  them  given  In 
an  account  filed.  Section  4,  c.  126,  serial 
section  4824,  Code  1913;  Bank  v.  Foster, 
35  W.  Va.  357,  13  S.  E.  996;  and  Guthrie  t. 
Huntlngt(Mi  Chair  Ga,  -69  W.  Va.  152,  71  S. 
E.  14. 

It  was  not  error  to  refuse  defendant's  In- 
struction No.  1,  which  would  have  told  the 
Jury  to  find  for  the  defendant,  because  the 
plaintiff's  evidence  was  insufficient  to  sup- 
port a  verdict  in  his  favor. 

The  Judgment  is  affirmed. 

POFFENBABGER,  J.  (dissenting).  I  am 
unable  to  concur  In  the  opinion  and  decision 
in  this  case.  'The  testimony  as  to  the  terms 
of  the  contract,  the  subject-matter,  and  the 
facts  and  circumstances  disclosed  dearly 
show  the  agreement  was  to  cut  the  timber 
from  certain  tracts  of  land,  as  It  was  to  be 
used  in  the  mining  operations,  and  no  faster, 
and  aa  it  could  not  be  used  In  one  year,  nor 
under  five  or  six.  It  could  not  be  cut  in  any 
shorter  period.  Therefore  the  contract  was 
not  to  be  performed  within  a  year.  I  am 
unable  to  see  the  difference,  as  regards  the 
terms  of  the  statute,  between  a  contract 
made  In  express  terms  to  run  more  than  a 
year  and  one  whose  general  and  Indefinite 
terms,  read  In  the  light  of  the  subject-matter, 
necessarily  make  it  run  more  than  a  year, 
and  I  do  not  believe  the  authorities  recognize 
any  difference  between  them.  Classification 
is  sometimes  mistaken  for  conflict  of  au- 
thorities. Nearly  all  the  cases  relied  upon 
in  the  majority  opinion  involve  the  elements 
of  personality  and  probability  of  death  ter- 
minating the  operation  of  the  contract 
Nothing  of  that  kind  appears  here.  I  think 
this  contract  is  of  the  same  class  as  those 
involved  In  Boydell  t.  Drummond,  11  East 
142,  in  which  there  was  a  contract  by  sub- 
scription to  take  a  series  of  publications  to 
be  completed  in  three  annual  Installments; 
Packett  Co.  v.  Sickles,  6  WaU.  580,  18  L.  Ed. 
550,  in  which  an  oral  contract  by  a  steam- 
boat company  to  use,  on  one  of  Its  steam- 
boats, a  patent  device,  during  the  continu- 
ance of  the  patent  a  period  of  about  12 
years,  if  the  boat  should  last  so  long,  was 
held  to  be  within  the  statute ;  and  Heirin  t. 
Butters,  20  Me.  119,  in  which  there  was  a 
contract  to  clear  three  acres  of  land,  turn- 
ing over  to  the  lessor  one  acre  each  year. 


(74  W.  Va.  m> 

KELLER  ▼.  ROBTTINO.     (Na.  2365.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  30,   1914.     Rehearing  De- 
nied Sept  15,  1014.) 

(8vllaiu$  Iv  the  Court.) 

1.  FRAin)     (S    46»)— PLKADIN&— DKCLARATIOW. 

In  trespass  on  the  case,  for  fraud  inducing 
purchase  of  corporate  stock,  plaintiff  miist,  in 
his  declaration,  affirmatively  allege,  and  in  his 
proof  satisfactorily  show,  reliance  on  thQ  false 
representations  and  that  he  was  thereby  misled 
and  deceived  to  his  injury. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  f  41;  Dec.  Dig.  §  46.*] 

2.  Fraud  ({  20*)— Evidbnck— Sutficibnot. 

Where  in  such  case  be  relies  upon  bis  own 
judgment  as  to  values,  or  the  proof  fails  to 
show  the  nature  and  extent  of  damages  caused 
by  the  misrepresentations  complained  of,  there 
can  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  Si  17,  18;  Dec  Dig.  g  20.*] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  George  W.  Keller  against  F.  0. 
Roettlng.  Judgment  for  defendant,  and 
plalntifT  brings  error.    Affirmed. 

Simms,  Enslow  &  Staker  and  Williama, 
Scott  &  Lovett,  all  of  Huntington,  for  plain- 
tiff in  error.  Geo.  J.  McComas,  of  Bunting- 
ton,  for  defendant  In  error. 

liTNCH,  J.  By  this  action,  trespass  on 
the  case,  Keller  seeks  to  recover,  as  dam- 
ages, the  difference  between  the  actual  cost 
price  of  certain  drug  store  stock  of  goods  and 
fixtures,  including  a  soda  fountain,  and  the 
cost  thereof  as  represented  by  Roettlng  at 
the  time  of  the  purchase.  In  substance.  It 
is  an  action  for  deceit,  based  upon  false  and 
fraudulent  representations  of  the  actual  cost 
price  of  the  fixtures  and  supplies.  The  deal 
was  for  the  capital  stock  of  the  corporation, 
and  not  In  the  s];>ecific  fixtures  or  drug  sup- 
plies. 

[1]  After  averring  In  detail  the  cost  repre- 
sented as  paid  and  that  actually  paid  by  the 
company,  plaintiff  in  his  declaration  alleges 
reliance  on  the  truth  of  the  representations ; 
that  thereby  defendant  intended  to  deceive 
and  in  fact  did  deceive  him.  Without  these 
averments,  of  course,  the  declaration  would 
have  been  insufficient,  and  therefore  demur- 
rable. While  in  some  Jurisdictions  reliance 
on  misrepresentations  as  to  values  is,  under 
some  drcomstancee,  inferred.  In  this  state 
plaintiff  must  prove  reliance  thereon  by 
him,  as  well  as  their  falsity.  Or,  as  stated 
in  Broyles  v.  Bee,  18  W.  Va.  614 : 

"Where  a  vendee  relies  upon  misrepresenta- 
tions as  indncing  him  to  enter  into  the  con- 
tract, he  must  satisfactorily  show,  not  only 
that  he  relied  upon  acch  representations,  but 
aUo  tbat  they  were  false." 

Therefore,  In  order  to  recover  in  this  ac- 
tion, It  was  necessary  that  plaintiff  show  by 
proof  that  he  relied  on  and  was  misled  and 
deceived  by  defendant  In  the  negotiations 
for  the  purchase  of  the  shares  of  stock,  as 
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well  as  the  extent  of  the  damage  thereby  oc- 
casioned. 

[2]  But  we  search  in  vain  for  any  evi- 
dence tending  in  any  degree  to  show  any  of 
these  essential  elements  of  his  right  of  re- 
covery, except  that  the  representations  were 
false.  On  the  contrary,  as  he  admits,  plain- 
tiff had  had  12  years'  previous  experience 
in  the  drug  business,  had  examined  the  soda 
fountain,  and  thought  Its  cost  was  about 
what  the  company  had  actually  paid  for  It 
according  to  defendant's  representations. 
Likewise,  he  also  admits  he  examined  the 
other  fixtures  and  the  entire  stock  of  goods, 
and  that  in  his  opinion  the  cost  named  by 
defendant  was  not  excessive.  To  quote  his 
language :  "From  the  way  the  stock  lo($ked, 
and  the  way  it  was  fixed  down  In  the  base- 
ment, and  all,  it  certainly  appeared  to  me 
there  was  at  least  that  much  8to<^,"  meaning 
of  course  according  to  the  valuation  rep- 
r^ented  to  him.  These  admissions  tend  to 
negative  reliance  by  him  on  the  verity  of 
defendant's  representations.  As  stated  in 
8  Enc.  PL  &  Pr.  906,  807,  "the  plaintUT  must 
allege  that  he  was  induced  to  act  by  reason 
of  the  false  representations  complained  of 
and-  was  thereby  misled,"  and  "the  evidence 
must  support  tiie  allegation  of  inducement 
and  reliance,  and  the  plaintiff  must  show 
that  the  transaction  of  which  he  complains 
was  actually  Induced  by  the  defendant's  rep- 
reaentatlons  upon  which  he  relied,  and 
when  the  evidence  shows  the  plaintifr  re- 
lied exclusively  upon  his  own  Judgment,  he 
falls  to  support  his  case,  though  it  is  not 
necessary  that  the  representations  should 
have  been  the  sole  Inducement  to  the  trans- 
action." 

Nor  does  plaintiff  show,  except  Inferen- 
tlally,  in  what  respect  or  to  what  extent  he 
suffered  injury  as  the  result  of  the  nego- 
tiations. Quoting  again  from  the  same  au- 
thor at  page  908 : 

"It  must  be  alleged  In  the  declaration  or  com> 
plaint  that  plaintiff  has  suffered  damage  in  con- 
sequence of  the  representations  complained  of, 
and  he  must  also  prove  that  he  was  injured 
thereby,  or  in  some  way  placed  in  a  worse  sit- 
uation than  if  the  words  spoken  had  not  been 
false." 

Plaintiff  willingly  admits  he  did  not  dis- 
cover defendant's  deception  until  the  expira- 
tion of  nearly  three  years  after  the  purchase. 
He  purchased  the  stock  in  the  corporation 
September  12,  1908,  and  therefrom,  until 
July,  1911,  he  made  no  effort  to  ascertain  the 
actual  cost  of  any  of  the  various  items  dis- 
cussed pending  the  negotiations.  The  infor- 
mation secured  as  a  basis  for  this  action  he 
obtained  through  the  traveling  salesman  of 
one  of  the  furnishing  companies,  who,  he 
says,  was  frequently  at  his  store  between 
1908  and  1911,  and  through  communications 
by  him  with  the  other  company.  This  infor- 
mation was  available  from  the  same  sources 
at  an  earlier  date.  Indeed  before  the  final 


consummation  of  the  tferi.  By  this  is  not 
meant  that  for  this  reason  alone  he  is  not 
entitled  to  recover,  but  it  suggests  an  appar- 
ent satisfaction  with  the  transaction.  Dur- 
ing the  period  named,  he  continued  to  con- 
duct the  drug  business,  sell  and  replenish 
the  stock,  and  otherwise  deal  with  it,  with- 
out complaint  or  effort  to  discover  the  real 
original  cost  price  of  the  fixtures  and  goods 
owned  by  the  corporation.  He  did  not 
even  invoice  the  goods  until  July,  1911. 

Under  these  circumstances  and  want  of 
necessary  proof,  the  circuit  court  in  onr 
opinion  did  not  err  in  excluding  plaintUTs 
evidence  and  directing  a  verdict  for  defend- 
ant, even  if  it  may  have  erred  in  its  rulings 
upon  the  period  for  limitation  prescribed 
by  section  12,  c.  104  (section  4425)  Code  1913, 
on  the  propriety  of  which  we  deem  it  un- 
necessary to  express  any  opinion. 

For  these  reasons,  we  affirm  the  Judgmoit 
complained  of, 

(U  W.  Va.  Est) 
CHEEKS  ▼.   VIRGINIA-POCAHONTAS 
COAL  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
June  23,  1914.     Behearing  De- 
nied Sept  15,  1914.) 

(Byttabut  6y  tk«  Court.) 

1.  Appeal  and  Ebbob  ({  1002*)— Coirruor- 

INO  EVIDBNOB— QUESTIORS  rOB  JX7BT. 

It  is  the  peculiar  province  of  the  jury  to 
determine  issues  arising  from  confiicting  oral 
testimony  given  in  their  presence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {)  8935-3937;  Dec.  Dig.  f 
1002.») 

2.  Appeai.  and  Ebbob   (I  1048*)— Habkuhs 
Ebkob— Recbption   op  Evidence. 

The  admission  on  a  witness'  cross-examina- 
tion of  a  prior  written  statement  made  by  him 
which,  though  put  in  on  the  theory  of  self 
contradiction,  is  consistent  with  what  the  wit- 
ness stated  in  chief,  cannot  be  prejudicial  to 
the  party  offering  the  witness  even  if  improper- 
ly admitted. 

rE:4  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4140-4146,  4151,  4158- 
4160;   Dec.  Dig.  i  1048.*] 

3.  Appeal  and   Ebbob   (g   216*)— Pxesebva- 

TION   OF  ObOUNDS    OF  REVIEW— EXCEPTIONS 

— iNSTBucTioNs— Completeness. 

A  party  cannot,  by  merely  excepting  to  an 
instruction  which  completely  and  soundly  pro- 
pounds the  law  as  to  a  particular  phase  of  the 
case,  make  it  the  foundation  for  an  assignment 
of  error  because  it  is  Incomplete  in  an  incident- 
al reference  to  another  phase,  when  It  does  not 
pretend  specifically  to  propound  the  law  in  that 
regard  and  is  neitiier  misleading  noi;  confusing. 
He  must  ask  an  instruction  supplying  the  in- 
completeness. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig;  {  216;*  Trial,  Cent  Dig.  g 
628.] 

4.  Masteb  ahd  SntyAiiT  (g  95%*)— Iirjmixs 
TO  Sebvant— Satb  Appuanokb. 

The  so-called  mine  foreman  statute.  Code 
1913,  c.  16h,  g  24  (sea  483),  does  not  absolve 
the  mine  owner  or  operator  from  the  doty  of 
exercising  reasonable  care  to  provide  safe  and 
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suitable  appliances,  like  a  motor,  (or  nae  in  the 
mine. 

[Ed.  Note. — For  other  caaes,  see  Master  and 
Servant,  Cent  Dig.  |  358;  Dec  Dig.  |  95%.*] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Carl  Cheeks,  by  hla  next  Mend, 
against  tbe  Virglola-Pocahontas  Coal  Compa- 
ny. Jodgment  for  plaintifl,  and  defuidant 
brings  error.    Affirmed. 

W.  B.  Kegley,  of  Wythevllle,  Va.,  and 
Anderson,  Strother  &  Hughes,  of  Welch, 
for  plaintiff  in  error.  Ross  &  Kahle  and  San- 
ders &  Crockett,  all  of  Bluefield,  for  defend- 
ant in  error. 

ROBINSON,  J.  Plaintiff,  a  yonng  man 
seventeen  years  old,  was  Injured  In  one  of 
the  defendant's  mines.  Charging  negligence 
on  the  part  of  defendant,  he  has  lecoTered 
a  judgment  In  the  sum  of  ten  thoasand  dol- 
lars. At  the  time  of  the  injury  he  was  acting 
as  a  brakeman  on  a  motor  which  distrlbnted 
cars  in  the  minei.  A  defective  step  on  the 
motor  caused  him  to  fall  under  the  wheels 
His  leg  was  so  injured  that  amputation  was 
necessary. 

In  oral  argument  on  this  writ  of  error 
to  the  judgment,  it  was  submitted  on  btibalf 
of  defendant  that  plaintiff  had  not  been  em- 
ployed for  the  service;  that  a  self -contra- 
dicting written  statement  of  one  of  defend- 
ant's witnesses  was  improperly  admitted  on 
the  cross-examination  of  that  witness;  and 
that  the  single  instruction  given  on  behalf 
of  plaintiff  -was  erroneous  by  reason  of  an 
Incomplete  reference  therein  to  the  measure 
of  damages. 

[1]  1.  There  is  evidence  warranting  the 
Jury  in  finding  that  plaintiff  was  in  the  em- 
ployment of  defendant  at  the  time  of  the  inju- 
ry. We  deem  It  of  no  practical  nae  to  go 
into  a  diacuasion  of  the  conflicting  testimo- 
ny on  this  score.  As  the  matter  was  present- 
ed it  was  peculiarly  the  province  of  the  Jury 
to  say  whether  or  not  plaintiff  had  been  em- 
ployed or  was  only  a  volunteer. 

[2]  2.  The  admission  on  Witness  Connor's 
cross-examination  of  a  prior  written  state- 
ment made  by  him,  plainly  did  not  prejudice 
defendant  The  statement,  though  evidently 
put  in  on  the  theory  of  self  contradiction, 
contains  virtually  on^  what  the  witness  had 
stated  on  the  subject  in  chief.  Even  if  the 
Jnry  Improperly  looked  to  it  as  subBtantivet 
evidence,  as  defendant  submits  they  may 
have  done,  it  only  confirmed  what  defendant 
had  proved  by  the  witness.  This  substance 
and  practical  Import  of  the  prior  statement 
of  the  witness  is  not  different  from  that  of 
bis  evidence  before  the  Jury.  No  Juror  would 
be  so  discriminating  as  to  raise  a  distinction 
between  the  meaning  of  tl>e  one  and  the 
meaning  of  the  other.  The  testimony  oC  the 
witness  and  his  prior  statement  are  consist- 
ent with  each  other. 

3.  The  instruction  about  which  complaint 
is  made  is  as  follows: 


'VThe  court  instructs  the  Jury  that  it  is  the 
duty  of  the  master  to  use  reasonable  and  or- 
dinary care  in  providing  reasonably  safe  and 
suitable  appliances  for  the  use  of  the  employi^ 
in  and  about  the  work  he  was  employed  to  do 
for  the  master,  and  to  use  reasonable  and  or- 
dinary care  in  keeping  the  said  appliances  in 
reasonably  safe  condition,  and  that  if  they  be- 
lieve from  the  evidence  that  the  master  did  not 
nae  ordinary  core  in  providing  reasonably  safe 
and  suitable  appliances  and  did  not  use  reason- 
able and  ordinary  care  in  keeping  said  appli- 
ances in  reasonably  safe  condition,  and  that  the 
plaintiff  was  injured  by  reason  of  the  failure  of 
the  master  to  use  such  care  in  providing  said 
appliances  and  failing  to  use  such  care  in  keep- 
ing such  appliances  in  reasonably  safe  condi- 
tion, and  that  the  plaintiS  did  not  contribute 
to  his  own  injury,- then  they  must  find  for  the 
plaintiff  and  assess  his  damages  at  a  sum  com- 
mensurate with  his  injury,  not  ezceedinf;  twen- 
ty-five thousand  dollars.  If  the  jury  further  be- 
lieve from  the  evidence  that  the  plaintiff  was 
employed  by  the  defendant  at  the  time  he  was 
injured  as  brakeman  on  its  motor  and  waa  in- 
jured while  in  the  discharge  of  his  duties  under 
such  employment" 

,  It  is  Clear  that  this  Instruction  waa  meant 
only  to  propound  the  law  as  to  the  duty  of 
the  master  toward  the  servant  to  use  reason- 
able care  in  providing  safe  and  suitable  ap- 
pliances to  be  used  in  the  work,  and  as  to 
the  liability  of  the  master  for  failure  to  ob- 
serve that  duty.  It  wUl  be  conceded  that  tha 
instruction  correctly  propounds  the  law  in 
that  regard.  But  defendant  submits  that  it 
does  not  define  the  measure  of  damages. 
Plainly  it  was  not  Intended  as  an  instruction 
on  the  measiure  of  damages.  Then  do  the 
words  "and  assess  his  damages  at  a  sum  com- . 
mensurate  with  his  injury,  not  exceeding 
twenty-five  thousand  dollars,"  so  vitiate  the 
Instruction  as  to  call  for  a  reversal  because  it 
was  given?  Those  words  indeed  only  state 
in  general  language  what  the  Jury  has  prov- 
ince to  do  in  assessing  damages.  They  db  not 
say  to  the  jury,  as  has  been  suggested,  that 
the  damages  may  be  assessed  at  twenty- 
five  thousand  dollar&  They  tell  the  Jury 
that  the  damages  must  be  assessed  in  a  sum 
commensurate  with  the  injury,  not  exceeding 
the  sum  sued  for.  In  other  words,  the  jury 
are  to  proportion  the  sum  to  the  injury  prov- 
ed. The  language  is  iBtelliglble  to  ordinary 
Jurors.  It  cannot  be  said  to  be  misleading. 
Nor  is  these  in  this  case  any  indication  that 
the  clause  complained  of  in  the  Instruction 
misled  the  Jury  into  giving  larger  damages 
than  the  proof  as  to  the  extrait  of  the  Injury 
warranted. 

[3]  It  is  true  that  the  instruction  is  not 
complete  in  defining  the  elements  and  meas- 
ure of  damages.  But  it  does  not  pretend  to 
cover  that  phase  of  the  case.  Its  subject- 
matter  is  the  duty  and  liability  of  the  master 
to  the  servant  in  regard  to  appliances  for 
the  work.  The  reference  to  damages  is  only 
incidental  to  a  statement  of  the  master's  duty 
and  liability.  By  the  reference  there  Is  no 
inretense  to  give  a  definite  instruction  on  the 
damages  pertaining  to  the  case;  The  subject 
matter  of  the  instruction,  as  we  have  seen. 


•For  other  casw  ■••  tame  topic  and  sectloa  NOUBBR  Is  Dee.  Dig.  A  Am.  Dig.  Kez-No,  SariM  *  Rep'r  I^dexu 


Digitized  by 


Google 


758 


82  SOUTHEASTERN  RBPORTEB 


(W.Va 


Is  something  else.  Aa  to  that  It  is  (mnplete. 
Its  Incompleteness  In  a  mere  Incidental  ref- 
erence to  the  damages  did  not  make  the  giv- 
ing of  It  erroneons. 

"An  instraction  need  not  eorer  all  phases  of 
the  case:  If  it  correctly  states  the  law  ap- 
plicable to  its  subject-matter  and  is  defective 
only  in  the  sense  of  incompleteness.  It  may 
properly  be  given."  Jaeger  v.  City  By.  Ga,  78 
S.  B.  59. . 

Notwithstanding  the  Incompleteness  In  the 
Instruction,  defendant  sought  the  giving  of 
no  instruction  that  would  have  definitely 
directed  the  Jury  in  the  ascertainment  of 
the  damages.  The  opportunity  was  open  to 
defendant  to  supply  the  omission  if  It  deemed 
the  same  prejudicial  In  any  way.  In  this 
particular  the  following  Is  pertinent: 

"A  party  cannot,  by  merely  excepting  to  a 
charge,  make  it  the  foundation  for  an  assign- 
ment of  error,  that  it  is  indefinite  or  incomplete. 
The  rule  rests  upon  the  soundest  foundation. 
The  facts  of  the  case  come  to  the  mind  of  the 
judge  as  matters  of  first  impression,  and  it  will 
often  be  extremely  difiScuIt  for  him,  in  the 
short  time  allowed  for  a  trial  before  a  jury,  and 
in  the  midst  of  such  a  trial,  to  prepare  a  series 
of  instructions  applicable  to  all  the  hypotheses 
presented  by  the  evidence.  On  the  other  hand, 
counsel  are  presumed  to  have  studied  their  case 
beforehand;  to  come  to  court  with  a  fair  un- 
derstanding of  the  facts  which  will  probably  be 
proved,  and  with  a  full  Icnowledge  of  the  law 
applicable  to  those  facts.  It  is,  therefore^  their 
duty  to  give  attention  to  the  charge  of  the 
judge,  ana  if,  in  their  opinion,  it  omits  to  give 
direction  as  to  the  law  applicable  to  any  essen- 
tial feature  of  the  evidence,  to  call  his  atten- 
tion to  the  omission  and  to  request  appropriate 
.suppletory  instructions;  and  where  they  fail 
thus  to  call  bis  attention  to  somethini;  which  he 
may  fairly  be  supposed  to  have  omitted  from 
inadvertence,  they  ought  not  to  be  allowed  to 
complain  of  the  omission  in  an  appellate  court 
A  rule  which  would  allow  them  to  do  so  would 
be  extremely  inconvenient  It  would  multiply 
new  trials  and  reversals,  and  often  on  grounds 
which  have  no  connection  whatever  with  the 
merits."  2  Thompson  on  Trials  (2d  Ed.)  { 
2341. 

We  must  not  b«  nndeistood  as  sanctioning 
the  embodying  in  an  instruction  on  a  particu- 
lar phase  of  the  case  unnecessary  and  inci- 
dental references  to  other  phases,  couched 
only  In  general  terms  that  may  confuse  or 
mislead.  We  simply  hold  thai  the  words  In 
relation  to  damages  In  the  instruction  under 
consideration  were  not  confusing  and  mis- 
leading, and  that  the  mere  omission  in  the  in- 
straction to  set  forth  definitely  the  law  per- 
taining to  the  ascertainment  of  the  damages 
does  not  call  for  reversal,  the  court  not  hav- 
ing been  called  on  to  cure  the  omission  by  an 
instruction  for  defendant 

[4]  4.  It  Is  submitted  in  defendant's  brief 
that  the  negligence  charged  was  that  of  the 
mine  foreman,  and  that  under  the  statute 
defendant  is  not  responsible  therefor.  The 
so-<»illed  mine  foreman  statute,  Code  1913, 
c.  16h,  I  24  (sec.  483),  does  not  absolve  the 
mine  owner  or  operator  from  the  duty  of  ex- 
ercising reasonable  care  to  provide  safe  and 
suitable  appliances  for  use  In  the  mine,  like 
A  motor  for  the  hauling  of  cars.    We  are  by 


no  means  disposed  to  carr7  the  constmction 
of  this  statute  beyond  its  terms.  Humphreys 
V.  Coal  &  Coke  Co.,  80  S.  E.  803;  Mltdiell 
V.  Coal  ft  Coke  Co.,  67  W.  Ya.  480,  68  S.  B. 
36& 

Brror  ta  assigned  In  the  admission  of  evl- 
denoa  Thorough  review  and  consideration 
on  this  line  leads  lu  to  say  that  nothing  prej- 
udicial appears. 

The  motion  to  set  aside  the  verdict  was 
rightly  overruled.  As  a  dlstlngalshed  for- 
mer member  of  this  court,  still  much  revered, 
was  wont  to  say,  there  has  been  "a  fair  trial 
on  the  whole  case."  The  Judgment  wlU  be 
aflirmed. 

a*  W.  Va.  6M) 
DUNN  et  aL  v.  BANK  OF  UNION  et  aL 
(No.  2276.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  30,  1914.     Rehearing  Denied 

Sept  15,  1914.) 

(SyUahut  by  «fc«  Oourt.) 

1.  Banks  and  Bankinq  (f  48*)— IiUBeutt 
07  Stookholdeb. 

Under  section  C,  art.  11,  Constitution  (Code 
1913,  p.  cxxii).  and  section  78a  III,  c.  54,  CoAt 
1013  (sec.  8034),  an  assignor  of  bank  stock  re- 
mains liable,  after  transfer  thereof,  to  the  ex- 
tent prescribed  by  said  Bections,  for  an  indebt- 
edness incurred  by  the  bank  while  he  was  owner 
of  such  shares. 

[EM.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  69,  70;  Dec  Dig.  $  48.*] 

2.  Novation  (J  4*)— Bank  Deposit— Reniw- 
Ax,   OF   Certificate. 

The  renewal  of  bank  deposit  certificates 
does  not  operate  as  a  novation  of  the  original 
indebtedness. 

[Ed.  Note. — ^For  other  cases,  see  Novation, 
Cent  Dig.  I  4;   Dec.  Dig.  {  4.*] 

3.  JuDQUXNT  (S  668*)  —  Validitt  —  Defend- 
ants Not  Sebved. 

A  decree  is  ineffectual  for  any  purpose  as 
against  defendants  who  are  not  served  with 
process  and  who  do  not  appear  to  the  cause. 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  1181-1183,  1188;  Dec.  Dig.  | 
668.*] 

Appeal  from  Circuit  Court  Monroe  County. 

Bill  by  H.  D.  Dunn  and  others  against  the 
Bank  of  Union  and  others.  Decree  for  de- 
fendants, and  S.  S.  Steele  and  others  appeal 
Reversed  and  remanded. 

Ross  ft  Eable,  of  Bluefield,  and  R.  Kemp 
Morton,  of  Charleston,  for  appellants.  R.  U 
Clark,  of  Union,  T.  N.  Read,  of  HInton,  and 
J.  L.  Rowan,  of  Union,  for  appellees. 

I/TNCH,  J.  Being  then  Insolvent  the  Bank 
of  Union,  pursuant  to  a  resolution  of  Its 
stockholders,  on  February  29,  1908,  conveyed 
Its  property  to  R.  L.  Clark  In  trust  for  the 
benefit  of  its  creditors,  among  whom  were 
the  plaintiffs  in  this  suit  Promptly  there- 
after Clark,  by  bill  In  equity,  convened  the 
creditors  and  stockholders  of  the  corpora- 
tion. The  object  of  the  suit  Instituted  by 
him  was  the  ascertainment  of  the  corporate 
assets,  including  the  liability  of  the  stock- 
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holders  arising  nnder  the  provisions  of  sec- 
tton  78a  III,  c.  54,  Code  1913  (sec.  3034), 
usaally  denominated  the  stockholder's  doable 
liability  to  the  creditors  of  an  Insolvent  state 
banking  Instltntion.  John  Osborne  and  other 
stockholders,  by  answers  tn  the  nature  of 
cross-bills,  diarged  mismanagement  and  spo- 
liation by  the  directors,  ofBcers,  and  agents 
qt  the  bank,  and  sought  relief  against  them. 
But,  by  Its  decree  sustaining  demurrers  to 
the  bill  and  cross-bill  answers,  the  court 
denied  relief  against  the  stockholders,  includ- 
ing the  directors. 

Thereupon  the  plaintiffs  in  this  suit,  they 
not  having  theretofore  appeared  for  any  pur- 
pose to  the  bill  by  Clark,  though  named  de- 
fendants therein,  brought  their  bill  on  behalf 
of  themselves  and  all  other  creditors  o&  the 
bank  who  should  join  therein.  The  salt  by 
the  Dunns  had  for  Its  purpose  also  the  as- 
certainment of  the  corporate  assets,  the  col- 
lection of  the  statutory  double  liability,  and 
the  application  of  both  to  the  liquidation  of 
the  bank's  indebtedness.  To  this  suit  Os- 
borne and  other  defendants  tendered  four 
pleas  in  abatement;  the  first  and  fourth  of 
which  aver  separate  and  distinct,  and  not  a 
Joint  or  Joint  and  several,  liabilil?  due  from 
the  iMink  to  plalntUfs;  and  the  second  and 
third  of  which  aver  the  pendency  and  pur- 
pose of  the  Clark  suit. 

Upon  appeal,  the  decree  tn  the  proceeding 
by  Clark  was  reversed,  this  court  holding 
that  the  stockholders'  liability  by  virtue  of 
the  statute  was  an  asset  of  the  bank,  and 
as  such  collectible  by  the  trustee.  Clark  v. 
Bank,  78  S.  B.  785. 

But,  before  entry  of  the  decree  thus 
reversed,  the  circuit  court  heard  both  causes 
conjointly,  referred  them  under  the  double 
caption  to  a  master  commissioner,  who  made 
three  reports  under  the  court's  direction  and 
pursuant  to  its  several  orders  for  this  pur- 
pose, and  sustained  the  motion  of  the  Dunns 
to  strike  the  pleas  in  abatement  from  the 
file.  Though  of  this  ruling  upon  the  pleas 
complaint  is  now  made,  we  do  not  deem  it 
soffldently  prejudicial  to  warrant  reversaL 
No  one  is  thereby  injured,  except  in  respect 
of  costs,  the  taxation  of  which  is  subject  to 
adjustment  under  the  court's  direction  at 
the  close  of  the  litigation.  As  heretofore 
observed,  the  Dunn  suit  was  not  institnted 
until  after  the  circuit  court  had  held,  though 
erroneously,  that  Clark  could  not  as  trustee 
collect  the  liability  Imposed  by  statute.  But, 
had  the  court  held  otherwise,  as  Indeed  it 
should  have  done,  and  -  consolidated  the 
causes  Instead  of  bearing  them  as  one,  its 
action  would  not  have  been  erroneous;  for 
two  causes  l>etween  the  same  parties  and 
involving  the  same  sabject-matter  may  prop- 
erly proceed  together  to  final  determination 
as  one  suit     Mosby  v.  Withers,  80  Va.  82. 

While  it  appears  that  plaintiffs  are  not 
Jointly,  bnt  are  separately,  interested  in  the 
several  items  of  indebtedness  against  the 
bank,  they  do  have  a  sufilcient  interest  in 


common  to  warrant  the  maintenance  of  this 
proceeding.  Having  sach  interest  in  the 
questions  at  issue  and  the  relief  sought,  they 
did  not  improperly  Join  as  plaintiffs.  To  the 
extent  of  the  individual  indebtedness  several- 
ly claimed,  they  had  the  right  alone,  or  Joint- 
ly with  other  creditors,  to  doiuuid  payment 
out  of  the  assets,  the  collection  and  appro- 
priation thereof  to  the  Uquidation  of  the  in- 
solvent bank's  debts,  as  sought  by  the  two 
causes  so  heard  together.  Pom.  Eq.  Jar.  | 
209;  Bosher  v.  (Land  Co.,  89  Va.  465,  16  S. 
£.  360,  37  Am.  St  Rep.  879;  Snyder  t.  Ca- 
bdl,  29  W.  Va.  48,  1  Aa  241. 

The  bill  charges,  and  the  report  of  the  com- 
missioner shows,  that  on  March  4,  1902,  H. 
B.  Dunn  loaned  the  Bank  of  Union  $5,000,  for 
which  it  then  Issued  to  him  a  certificate  of 
deposit  which  it  renewed  March  18,  1903, 
February  26,  1904,  AprU  18,  1905,  and  April 
18,  1906,  and  on  each  date,  by  indorsement 
thereon,  canceled  the  old  and  issued  a  new 
certificate  therefor,  to  which  time  it  paid  the 
hiterest  then  due  thereon ;  that  on  April  16, 
1903,  be  also  loaned  the  bank  an  additional 
12,000,  for  which  it  then  issued  to  him  a 
certificate,  which  in  like  manner  it  renewed 
AprU  15,  1905  and  1906 ;  that  on  October  22, 
1903,  L.  B.  Dunn  loaned  the  bank  $3,660, 
for  which  it  issued  to  him  a  certificate  of 
deposit;  but  by  payment  on  April  3,  1905, 
it  reduced  his  loan  to  $2,000,  for  which  it 
then  Issued  a  new  certificate,  and  again  re- 
newed it  October  19,  1905  and  April  14, 1905.. 
The  loans  thus  made  to  each  plaintiff  remain 
whoUy  unpaid,  except  as  heretofore  noted, 
and  to  enforce  payment  thereof  they  insti- 
tuted these  proceedinga 

[3]  The  plaintiff  H.  B.  Dunn  anites  as 
appellant,  solely,  as  he  says,  because  the 
court  erred  in  decreeing  against  certain  of 
the  stockholders  who,  though  parties  defend- 
ant to  both  bills,  were  not  served  with  pro- 
cess and  did  not  appear  for  any  purpose  in 
either  cause,  and  demands  the  correction  of 
the  decree  in  this  respect  Of  course,  to  the 
extent  it  fixes  liability  and  decrees  against 
defendants  not  served  and  not  appearing, 
the  decree  as  to  them  is  manifestly  erroneous. 
Those  who  are  thus  prejudiced,  so  far  as 
ascertained,  are  Isabelle  C.  Hereford,  Willie 
Mae  McDonald,  Clara  Buck,  Allen  Gaperton, 
Francis  6.  Hereford,  Katharine  H.  Stoddert 
and  Guy  H.  Bissett  They  are,  however,  not 
complaining;  and  he  cannot  here  complain, 
because  through  his  efforts,  and  without 
previous  protest  on  Ids  part,  the  decree  was 
thus  procured. 

The  inquiries  of  first  imiwrtance  relate  to 
two  propositions  advanced  by  appellants,  as 
to  both  of  which  the  circuit  court  held,  as 
appears  from  its  decree,  adversely  to  appel- 
lants. To  the  reports  of  the  commissioner 
exceptions  were  taken  in  so  far  as  he  found 
that  the  reissuance  of  the  deposit  certificates 
operated  as  a  novation  of  plaintiffs'  indebt- 
edness, and  that  those  Uable  therefor  were 
the  owners  of  shares  of  the  bank's  capital 
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nboclk  <m  the  date  of  the  last  renevral  ixt- 
tiflcates.  These  exceptions  were  ovemiled, 
and  the  report  was  confirmed.  In  both  re- 
spects the  decree  Is  erroneous. 

[2]  Sxcept  as  noted,  the  loans  remain  un- 
paid. Liability  therefor  accmed  when  each 
plaintiff  deposited  his  money  with  the  bank, 
upon  the  nnderstandlng,  if  not  ui>oa  an  ex- 
press agreement,  that  they  were  to  be  treated 
and  deemed  actual  loans  to  the  bank  npon 
Interest  The  certificates  originally  Issned 
therefor  were  mere  evidences  of  Indebtedness 
then  contracted.  In  other  words,  the  cer- 
tificates were,  in  effect,  the  notes  of  the  bank, 
payable  to  each  plaintiff.  Although  renewed 
by  the  subsequent  Issuance  of  other  certifi- 
cates, as  previously  observed,  the  original 
liability  was  not  extinguished  and  a  new 
liability  created,  any  more  than  a  new  note 
pays  an  antecedent  debt,  though  reduced  to 
Judgment,  unless  the  parties  so  intended  or 
agreed,  the  burden  of  showing  sudi  intention 
and  agreement  resting  always  upon  him  who 
(dalma  the  benefit  of  the  discharge.  Where 
these  conditions  are  left  in  a  state  of  uncer- 
tainty or  doubt,  a  renewal.  In  whatever  form 
presented,  Is  not'  a  payment.  Morrlss  v. 
Harveys,  75  Va.  726.  Even  a  negotiable  note, 
accompanied  by  a  receipt  in  full,  does  not 
extinguish  a  judgment  Feamster  t.  With- 
row,  12  W.  Va.  611.  See,  also,  Moore  t. 
Johnson,  84  W.  Ya.  672,  12  S.  B.  918;  3  Min. 
Inst,  pt  I,  p.  414.  The  rule  generally  pre- 
yaiUng  though  not  without  exceptions  is 
that  a  new  obligation  given  in  lieu  of  a 
prior  one  does  not  alone  authorize  the  pre- 
Btunption  of  payment  Sullivan  t.  Saunders, 
66  W.  Va.  S50,  66  S.  B.  487.  42  L.  R.  A.  (N. 
8.)  1010,  19  Ann.  Cas.  480;  Bowman  v.  Mil- 
ler, 25  Orat  (Va.)  831,  18  Am.  Rep.  686; 
Coles  V.  Withers,  33  Qrat  (Va.)  187;  Insur- 
ance &  Deposit  Co.  ▼.  Ballroad  Co.,  86  Va. 
1,  8  S.  B.  769,  19  Am.  St  Bep.  858;  Loan  & 
Trust  Ca  v.  Bngleby,  99  Va.  168,  37  8.  H. 
957;  Bank  t.  Machine  Co.,  99  Va.  411,  88 
8.  B.  141,  86  Am.  St  Bep.  891.  See,  also, 
Barnes  v.  Crockett  111  Va.  240,  68  S.  B.  983, 
86  L.  B.  A.  (N.  S.)  464.  The  taking  of  a 
new  simple  contract  obligation  for  a  spe- 
cialty debt  does  not  extinguish  the  latter, 
nor  suq>end  the  right  of  action  thereon. 
Dudley  V.  Barrett  66  W.  Va.  863,  66  S.  E. 
607. 

[1]  Upon  the  second  proposition,  the  ar- 
gument presented,  if  followed,  would  lead  to 
the  exoneration  of  those  who  held  stock  In 
the  bank  at  any  time  before  the  dates  of  the 
last  renewal  certificates  of  indebtedness,  pro- 
vided they  had  prior  to  that  date  transferred 
their  shares.  The  appellees  who  would  sus- 
tain this  finding  rely  on  section  77,  c  64, 
Code  1913  (sec.  3030),  wherein  it  is  pro- 
vided that  the  transferee  of  stock  In  a  bank- 
ing company  "shall,  in  proportion  to  his 
shares,  succeed  to  all  the  rights  and  lia- 
bilities of  the  prior  holder"  thereof.  A  cur- 
sory examination  of  the  section  cited  force- 
fully suggests  the  soondness  of  the  argument 


thus  advanced.  But  when  viewed  In  the 
Ught  of  section  78a  III  of  the  same  chapter, 
together  with  section  6,  art  11,  of  the  Con- 
stitution, snch  contention  is  manifestly  un- 
sound. 

Section  78b  III  Imparts  express  legislative 
force  and  vigor  to  the  constitutional  re- 
quirement and  provides,  In  the  Identical 
language  of  the  latter,  that  the  stockholders 
of  every  bank  orgHnlzed  under  the  provisions 
of  that  .chapter  "shall  be  personally  liable  to 
the  creditors  thereof,  over  and  above  the 
amount  of  stock  held  by  them  resx)ectively, 
to  an  amount  equal  to  their  respective  shares 
BO  held,  for  all  liabilities  accruing  while  they 
are  such  stockholders."  Both  ConstltutloD 
and  statute  impose  a  personal  liability  on 
stockholders  for  debts  accruing  while  they 
are  such  shareholders  In  a  banking  corpora- 
tion— a  liability  thereby  made  personal ;  not 
as  sureties  but  as  principals,  for  double  the 
amount  of  the  shares  so  hAA  by  each  of  them 
at  the  date  the  liability  accrues.  Hobart  t. 
Johnson  (C.  C.)  8  Fed.  493. 

The  liability  of  the  bank  to  plaintifte  ac- 
crued the  instant  the  loans  were  made.  If 
not  then,  when  did  it  accrue?  To  accme^  as 
defined  by  lexicographers,  means  to  "come 
into  existence";  "to  become  vested."  The 
debts  came  into  existence,  and  became  vested 
as  a  corporate  liability,  when  plaintiffs  de- 
posited their  money  with  the  bank  and  it  was 
accepted  by  the  bank  as  a  loan  by  them  for 
its  benefit  Therefore,  under  the  statute  and 
Constitution,  those  who  were  then  stock- 
holders became  personally  liable  for  its  re- 
payment to  the  extent  prescribed  by  the  con- 
stitution and  statute.  To  hold  otherwise 
would  render  nugatory,  would  eviscerate,  the 
plain  mandatory  provisions  of  both.  While 
the  authorities  vary  in  their  views  upon  the 
proper  construction  of  similar  provisions,  the 
construction  here  proposed  finds  ample  sup- 
port in  the  following  cases:    Moss  v.  Oakley, 

2  Hill  (N.  Y.)  265;  Judson  v.  Bossle,  9 
Paige  (N.  Y.)  698,  38  Am.  Dec.  669 ;  Qarger 
V.  McCuUough,  2  Denio  (N.  T.)  119 ;  Tracy  v. 
Yates,  18  Barb.  (N.  Y.)  162 ;  PhUUp  v.  Theraa- 
son,  11'  Hun  (N.  Y.)  141 ;  Williams  v.  Hanna, 
40  Ind.  635;  Chesley  v.  Pierce^  82  N.  H.  888; 
Larrabbee  v.  Baldwin,  85  CaL  155;  Norris 
▼.  Johnson,  84  Md.  485;    Fleeson  v.  Savage, 

3  Nev.  167;  Windham  T.  Sprague,  43  Vt 
602;  Thebus  v.  Smiley,  110  111.  316.  See 
note  to  Thompson  v.  Bank,  8  Am.  St  Rep. 
860,  for  the  various  holdings  on  this  sub- 
ject Of  the  liability  thus  imposed  on  stock- 
holders, Morawebs-,  in  his  work  on  Corpora- . 
tions  (section  879),  says  it  is  a  liability  for 
which  they  are  bound  as  "for  debts  which 
they  themselves  owe  in  a  corporate  capacity," 
and  not  as  mere  sureties  or  guarantors. 

But  this  construction  does  not  impair  the 
efficacy,  nor  la  it  in  contravention,  of  the 
provisions  of  section  77.  They  are  not  nec- 
essarily Inharmonious  or  inconsistent  Both 
may  stand  together.  While  section  78a  III 
imposes  Uabili^  on  a  stockholder  for  a  debt 
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accruing  wbile  be  remains  the  owner  of 
bank  stock,  he  exonerates  himself,  for  sub- 
sequent debts  accniing,  by  a  transfer  there- 
of. Such  subsequent  liability  devolves  upon 
the  transferee,  pursuant  to  section  77.  By 
that  section,  the  latter  does  not  succeed  to 
the  proflts  theretofore  paid  as  dividends  on 
the  stock  out  of  the  bank's  earnings.  If 
the  transferee  succeeds  to  past  liabilities, 
why  does  he  not  succeed  to  the  benefits  pre- 
viously accruing,' paid  to  and  enjoyed  by  the 
former  owner?  If  the  asslg^nee  of  the  shares 
succeeds  to  the  liability  of  the  assignor,  why 
does  he  not  also  succeed  to  the  former  rights 
of  the  assignor?  The  section  says  he  shall 
succeed  to  all  the  rights  and  liabilities  of 
the  prior  holder,  and  yet  no  one  would  con- 
strue its  language  to  mean  that  the  benefit 
of  the  antecedent  rights  would  pass  to  the 
transferee.  The  manifest  purpose  and  intent 
of  the  legislative  enactment,  as  expressed  by 
this  section,  is,  when  properly  analyzed  in 
the  Ught  of  section  78a  III,  that  the  trans- 
feree succeeds  to  the  rights  and  liabilities 
which  accrue  by  virtue  of  the  shares  subse- 
quent to  the  change  of  ownership.  As  thus 
construed,  the  two  sections  are  not  Inconsist- 
ent. This  Interpretation  gives  effect  and 
validity  to  both,  and  enforces  the  mandatory 
constitutional  provision  under  which  they 
were  enacted.  That  it  may,  under  some  cir- 
cumstances and  conditions,  operate  oppres- 
sively, does  not  afford  a  sufficient  reason  for 
holding  contrary  to  the  manifest  purpose 
and  plain  mandate  of  the  sections  cited. 
Hardships  are  unavoidable,  whether  assignor 
or  assignee  assumes  the  burdens  imposed. 
The  construction  given  prevents  imposition 
by  an  assignor  who  transfers  his  stock,  in  a 
banking  corporation  whose  tendency  towards 
Insolvency  he  reasonably  suspects  but  of 
which  he  may  not  have  any  definite  informa- 
tion, and  thereby  relieves  himself  from  the 
liabUity  Imposed  by  statute  for  the  protec- 
tion of  the  creditor  who  deposits  in  or  loans 
his  money  to  the  bank  because  of  his  con- 
fidence In  the  Integrity  and  sound  business 
judgment  of  its  stockholders. 

We  therefore  reverse  the  decree  of  August 
4,  1911,  and  remand  the  cause  for  further 
proceedings  therein,  according  to  the  princi- 
ples herein  announced  and  otherwise  accord- 
ing to  equity. 


(15  Ga.  App.  192) 

SMITH  T.  DTSARD  CONST.  CO. 

(No.  546a) 
(Court  of  Appeals  of  Georgia.    Sept  19,  1914.) 

(8vUahu»  hy  the  Court.) 

1.  GABNisnitENT  (|§  lie,  158*)  — Rights  o» 
Oabnisueb— Paymbnt  to  Dkfbndant— Tba- 
VERSE  TO  Answer. 

A  garnishing  creditor  cannot  complain  that 
the  garnishee,  to  whom  the  defendant  in  fi.  fa.  is 
largely  indebted,  pays  to  the  defendant,  after 
the  service  of  the  summons  of  garnishment,  a 
gum  of  money  less  than  the  garnishee's  demand 


against  the  defendant,  and  which  the  garnishee 
could  luive  hdd  in  partial  payment  of  its  de- 
mand, thoDgb  the  plaintiff  m  the  garnishment 
may  require  that  tne  funds  so  paid  to  the  de- 
fendant shall  operate  to  extinguisli,  pro  tanto, 
the  claim  of  the  gamisbee  against  his  debtor. 
If  the  alleged  indebtedness  of  the  defendant 
to  the  garnishee  is  not  in  fact  a  just  demand, 
or  the  claim  of  Indebtedness  is  a  mere  cover  for 
fraud,  this  question  may  properly  l>e  raised  up- 
on the  issue  formed  upon  a  traverse  to  the  an- 
swer. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  {{  237,  288-297 ;  Dec.  Dig.  fi  110, 
158.»] 

2.  RefUSAI.     or     JUDOUSRT     AOAINST     GaB- 

KIBUEE. 

For  the  reasons  stated  above,  the  trial  judge 
did  not  err  in  refusing  to  sastain  a  motion  to 
enter  up  judgment  against  the  gamisbee  in  pro- 
ceedings brought  by  a  judgment  creditor,  in 
which  appeared  from  the  garnishee's  answer 
that  the  judgment  debtor  was  indebted  to  the 
garnishee  in  an  amount  largely  in  e:cceea  of  the 
amount  which  the  gamisbee  admitted  had  l>een 
paid  to  the  defendant  after  service  of  the  sum- 
mons. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Held,  Judge. 

Action  by  A.  M.  Smith,  administrator, 
against  the  Dysard  Construction  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.   Affirmed. 

Etherldge  &  Etheridge,  of  .^tlanta,  for 
plaintiff  in  error.  R.  B.  Biackbom,  of  Atlan- 
ta, for  defendant  in  error. 

RUSSELL,  0.  J.    Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickneai. 


(U  Ob.  App.  Ue) 
HOLLOW  AT  T.  COCHRAN.     (No.  6518.) 
(Court  of  Appeals  of  Georgia.    Sept  19,  1914.) 

(SyUahut  Iv  the  Court.) 

1.  CONTINUARCX    (§  22*)— GBOUNDS  —  DlSCBS- 
TION. 

Motions  for  continaance  are  so  largely  ad- 
dressed to  the  discretion  of  the  trial  judge  that 
this  court  cannot  hold  that  in  the  present  case 
the  refusal  to  grant  a  motion  to  postpone  the 
trial  for  a  few  days  on  account  of  the  absence 
and  illness  of  a  witness,  the  movant's  wife,  was 
such  an  abuse  of  discretion  as  to  authorize  the 
interference  of  a  reviewing  court ;  it  appearing, 
though  her  attendance  might  cause  some  suffer- 
ing on  her  part,  that  she  "helped  to  get  break- 
fast and  do  the  other  things  around  the  house" 
that  morning,  and  that  "there  was  no  doctor 
waiting  on  her,"  or  had  been  called  to  see  her 
in  several  months,  and  it  further  appearing  that 
the  case  had  been  pending  for  several  years,  and 
that  there  had  been  a  previous  trial,  though  the 
movant  testified  that  his  wife  did  not,  until  a 
few  days  previously,  inform  him  of  the  fact  to 
which  he  expected  her  to  testify. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  {§  5S-«7:   Dec.  Dig.  §  22.*] 

2.  Appbai,  and  Erbob  (S  1005*)— Fimdinos  of 

Fact— CoNi'TJcTiNO  Evidence. 

The  determinntion  of  the  issue  depended 
upon  whether  certain  drafts,  upon  which  the 
suit  was  based,  were  genuine ;   the  evidence  was 
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conflicting;  and  the  trial  judge  having  approved 
the  finding  in  favor  of  the  plaintiff,  which  ia 
supported  07  aufScient  evidence,  thia  court  can- 
not interfere. 

(Ed.  Note.— For  other  caaea,  aee  Appeal  and 
Error.  Cent  Dig.  if  3860^876,  3948-3960; 
Dec.  Dig.  {  lOOSl*] 

Error  from  Cltj  Court  of  Carrollton;  Jas. 
Beall,  Judge. 

Actton  by  J.  C.  Cochran  against  J.  J.  Hollo- 
way.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

S.  HoldemesB  and  Smith  &  Smith,  aU  of 
Carrollton,  for  plaintiif  In  error.  W.  V. 
Brown,  Roop  &  Fielder,  and  Leon  Hood,  all 
of  Carrollton,  for  defendant  In  error. 

BUSSELL,  O.  J.    Judgment  affirmed. 

BOAN,  J.,  absent  on  account  of  sicknees. 


(U  Oa.  App.  no) 

KENT  T.  STATE.    (No.  6729.) 
(Court  of  Appeals  of  Georgia.    Sept.  19,  1914.) 

(SyllalHU  Im  the  Ooftrt.) 

1.  St7NDAT  (i  29*)— UwLAwnn.  Sales— Pbos- 
BounoN— SuFFiciKNCT  or  Evidence. 

It  appearing  from  the  evidence  that  the 
defendant  sold  on  Sunday,  in  his  storehouse,  six 
bottlea  of  coca  cola  to  one  purchaser,  and  60 
cents  worth  of  sausage  to  another,  and  that  be 
conducted  in  the  same  storehouse,  during  the 
week,  a  business  wherein  he  sold  like  articles, 
the  fury  were  authorized  to  find  him  guilty  of 
violating  section  418  of  the  Penal  Code  of  1910. 
[Ed.  Note.— For  other  cases,  see  Sunday,  Cent. 
Dig.  H  13,  67,  69-72;   Dec.  Dig.  |  29.*] 

2.  CxaavAi.  Law  (H  915,  1060*)— Affbait- 
Pbksentation  Below- New  Tbiai. 

The  merits  of  the  ruling  of  the  court  below 
upon  the  demurrer  cannot  be  considered,  because 
no  exception  pendente  lite  was  filed  at  the  time 
of  the  ruling,  and  the  bill  of  exceptions  was 
certified  several  months  thereafter. 

(a)  Error  in  a  ruling  upon  a  demurrer  cannot 
properly  be  made  a  ground  of  a  motion  for  new 
trial,  but  should  be  taken  advantage  of  by  di- 
rect exception. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  2152-2158,  2656,  2658, 2060; 
Dec.  Dig.  ti  916,  1060.*] 

Error  firom  City  Court  of  Mlllen;  T.  L. 
Hill,  Judge. 

D.  V.  Kent  was  convicted  of  unlawfully 
selling  articles  on  Sunday,  and  brings  er^r. 
Affirmed. 


A.  S.  Anderson  and  O.  O.  Dekle,  both  of 
Mlllen,  for  plaintiff  in  error.  W.  Woodrum, 
SoL,  of  Mlllen,  for  the  State. 

RUSSELL^  a  J.  [1]  D.  V.  K«it  was  tried 
and  convicted  upon  an  accusation  charging 
that  the  defendant  "did  then  and  there  un- 
lawfully and  with  force  and  arms  pursue  his 
business  and  the  work  of  his  ordinary  call- 
ing on  the  Lord's  day,  in  that  he  did  sell 
one  J.  E.  Posey  six  bottles  of  coca  cola  on 
the  Sabbath  day,  and  in  that  he  also  on  said 
day  did  sell  Ellis  Jackson  sausage  for  the 
price  of  60  cents,  and  receive  pay  therrfor; 
the  selUng  of  said  coca  cola  and  said  sausage 
not  then  and  there  being  a  work  of  necessity 
and  charity."  Every  allegation  made  In  the 
accusation  was  proved.  The  defendant  filed 
a  motion  for  new  trial  upon  the  usual  gen- 
eral grounds,  and  the  only  contention  in  the 
brief  of  his  counsel  is  that  two  single  sepa- 
rate acts  cannot  show  a  calling,  and  that 
the  evidence  does  not  show  that  the  acts  com- 
plained of  were  in  the  line  of  the  defendant's 
calling  or  what  his  regular  occupation  was. 
One  witness  testified : 

"Keeping  this  store  is  a  regular  occupation  of 
Mr.  Kent  Mr.  Kent  sells  sausage  and  coca  cola 
at  this  store." 

There  Is  no  merit  in  the  contention  of  the 
plaintiff  in  error;  and  the  jury  having  seen 
fit  to  find  him  guilty  of  the  offense,  on  proof 
of  the  two  sales  alleged,  this  court  will  not 
undertake  to  say  that  their  finding  was  er- 
roneoua  The  law  governing  the  case  was 
correctly  submitted  to  the  Jury,  who  found, 
as  a  matter  of  fact,  that  the  defendant  vio- 
lated the  law ;  and,  as  this  was  a  question 
solely  for  their  determination,  tiieir  finding 
will  not  be  disturbed  by  this  court. 

[2]  2.  The  defendant  filed  a  demurrer, 
which  was  overruled.  No  exception  pendente 
lite  was  filed;  and  it  appearing  that  the  de- 
murrer was  overruled  on  December  3,  1913, 
and  that  the  biU  of  exceptions  was  not  certi- 
fied until  May  8,  1914,  the  merits  of  the  rul- 
ing upon  the  demurrer  will  not  be  considered. 
ETrror  in  a  ruling  upon  a  demurrer  cannot 
proi>erly  be  made  a  ground  of  a  motion  for  a 
new  trial,  but  should  be  taken  advantage  of 
by  direct  exception.  Fryer  v.  State.  12  Ga. 
App.  633,  77  S.  E.  830. 

Judgment  affirmed. 

BOAN,  J.,  absent  on  acoount  of  sickness. 
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<1E  Ga.  App.  212) 

RAOUL  y.  CITT  OP  ATLANTA.    (No.  67Q7.) 

(Court  of  Appeals  of  Georgia.    Sept  19,  1914.) 

(Byllabiu  by  th«  Court.) 
Obiminai.  Law  ({  1177*)— AppKAii— Disposi- 
tion OF  Causs. 

Under  the  defendant's  own  statement  he 
was  fuilty  as  an  accessory  to  the  violation  of 
the  city  ordinance  which-  he  was  charged  with 
violating,  and  therefore  was  subject  to  be  pun- 
ished as  a  principal;  and  it  was  not  error  for 
the  judge  of  the  anjperior  court  to  refuse  the 
writ  of  certiorari.  Where  all  the  facts  In  a  case 
-demand  the  judgment  rendered,  it  will  not, 
merely  because  Uiere  might  have  been  errors 
committed  by  the  trial  judge,  be  sent  back  for 
another  hearing,  In  order  that  the  same  judg- 
ment may  be  more  technically  rendered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Die  ii  3183-3188;  Dec.  Dig.  { 
1177.*] 

Error  from  Superior  Court,  Pulton  County ; 
J.  T.   Pendleton,  Judge. 

L.  C.  Raoiil  was  convicted.  In  the  record- 
«r's  court  of  the  dty  of  Atlanta,  of  violat- 
ing an  ordinance  prohibiting  the  keeping 
of  llqnor  for  sale.  A  writ  of  certiorari  was 
refused  by  the  judges  of  the  superior  court, 
and  defendant  brings  error.    Affirmed. 

Anderson  &  Anderson,  of  Atlanta,  for 
plaintiff  In  error.  J.  L.  Mayson  and  W.  D. 
Ellis,  Jr.,  both  of  Atlanta,  for  defendant  In 
error. 

RDSSELLk  0.  J.  Raoul  was  tried  and 
<x>nTicted  In  the  recorder's  court  of  the  dty 
of  Atlanta  for  violating  a  section  of  the 
city  code,  which  prohibits  the  keeping  of 
liquor  on  hand  for  unlawful  sale.  The  de- 
fendant was  admittedly  the  secretary  and 
treasurer  of  the  Owls  Club.  The  evidence 
showed  conclusively  that  the  Owls  CHub  did 
keep  on  hand  liquor,  and  that  it  was  so 
kept  for  the  purpose  of  unlawful  sale.  Sever- 
al witnesses  swore  positively  that  they  had 
purchased  liquor  at  the  dub.  The  defend- 
ant in  his  statement  did  not  deny  this,  but 
said: 

"Your  honor,  there  is  no  question  as  to  the 
evidence  that  has  been  submitted.  It  is  mere- 
ly a  question,  as  I  see  it,  of  whether  I  made 
the  sales." 

The  defendant  denied  that  he  purchased 
the  whisky  kept  in  the  dub,  or  that  he 
ever  made  any  sales,  but  said: 

"I  am  paid  on  a  percentage  basis ;  that  Is,  10 
iwr  cent,  upon  all  the  receipts  of  the  lodge  and 
club,  inclucUng  talei,  dues,  fees,  and  everything. 
That  is  by  way  of  compensation  for  the  services 
I  render,  and  is  voted  by  the  lodge.    The  lodge 

g refers  to  compensate  me  that  way  instead  of 
y  salary." 

The  defendant  did  not  undertake  to  deny 
that  there  were  sales  made  in  the  dub,  but 
admitted  that  they  were  made,  and  that  ne 
got  for  his  services  10  per  cent  of  the  sales. 
There  was  also  undisputed  evidence  that 
the  defendant  refused  to  accept  a  salary 
from  the  dub,  but  that  he  insisted  upon  a 
percentage  of  the  Income  of  the  dub  for 


his  services,  and  that  whatever  the  defend- 
ant told  them  to  do  with  reference  to  the 
"saloon  feature"  they  did.  Can  it  be  denied 
that  the  defendant  under  his  own  admis- 
sions, was  an  accessory  to  the  violation  of 
this  ordinance?  That  there  was  a  communi- 
ty of  unlawful  pnri>08e  cannot  be  denied. 
The  defendant  was  pecuniarily  interested 
in  every  sale  made  of  the  liquor,  and  was 
therefore  also  interested  in  the  keeping  of 
it  on  hand.  Under  the  defendant's  own 
admissions,  he  was  dearly  guilty,  and,  even 
if  the  recorder  might  have  considered  Il- 
legal testimony  or  committed  other  errors  on 
the  trial,  the  judge  of  the  superior  court 
did  not  err  in  refusing  the  writ  of  certiorari, 
when  the  only  possible  legal  result  had  al- 
ready been  reached.  If  the  only  possible 
legal  result  has  been  reached,  the  judgment 
of  the  trial  judge  vrill  not  be  reversed  for 
the  purpose  of  allowing  the  case  to  be  heard 
again,  that  the  same  result  may  be  brought 
about  more  technically.  Miller  v.  Brooks, 
120  Ga.  237,  47  S.  E.  646. 

In  Pitts  T.  Atlanta,  14  Ga.  App.  S99,  81 
S.  E.  249,  we  reversed  the  judgment  of  con- 
viction because  there  was  no  evidence  that 
the  accused  had  any  knowledge  of  the  Il- 
legal sales,  but  in  the  present  case  the  state^ 
ment  of  the  defendant  that  his  compensation 
depedded  upon  the  number  and  amount  of 
the  total  sales  charged  the  defendant  with 
knowledge,  and  this,  with  other  circum- 
stances, distinguishes  this  case  from  the 
Pitts  Case.  .   . 

Judgment  affirmed. 

BOAN,  J.,  absent  on  account  of  aieknesai 


(U  Oa.  App.  837) 
MANSON  V.  STATa    (No.  5511.) 
(Court  of  Appeals  of  Georgia.    Sept  11, 1914.) 

(Sytlalut  It  the  Ooitrt.) 

1.  iNOTBUonon  ON  MAifstAuaHTEB  —  Sum- 

CIENCT  OF  EVIDKNOI. 

The  evidence  was  sufficient  to  authorize 
an  instruction  to  the  jury  on  the  law  of  mau- 
slaughter. 

2.  CannNAL  Law  (|  809*)  —  Instbuctions — 
Statembnt  of  Accused. 

While  it  is  not  obligatory  on  the  judge  pre- 
siding in  the  trial  of  a  criminal  case  to  give  in 
charge  to  the  jury  the  law  applicable  to  a  the- 
ory of  defense  raised  only  by  the  statement 
ol  the  accused,  unless  there  be  a  timely  written 
request  so  to  do,  yet  when  a  given  charge  re- 
lates, or  may  reasonably  be  understood  as  re- 
lating, to  a  theory  advanced  by  the  defendant's 
statement  it  should  not  be  expressed  in  such 
terms  as  to  mislead  the  jury  as  to  the  law  ap- 
plicable to  that  theory.  Ragland  v.  State,  111 
Ga.  211,  36  S.  E.  682;  Roberts  ▼.  State,  112 
Ga.  542,  87  S.  E.  879;  Stephens  v.  State,  118 
Ga.  762,  45  S.  B.  619;  Phillips  v.  State,  11 
Ga.  App.  262.  75  S.  E.  14 :  Jackson  v.  State. 
14  Ga.  App.  608,  81  S.  E.  906 ;  Nunn  v.  Stale, 
14  Ga.  App.  696,  82  S.  B.  66. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1961-1967;  Dec.  Dig.  i 
809.*] 
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3.  HoMiciDK  ((  300*)— Ikstbuchors  — Evi- 

DBRCE. 

It  has  been  aniformly  held  by  tbls  court 
tbat  a  charge  to  the  jury  that  "provocation  by 
words,  threats,  menaces,  or  contemptuous  ges- 
tures shall  in  no  case  be  sufficient  to  free  the 
Serson  killing  from  the  gnilt  and  crime  of  mur- 
er"  (Pen.  Ckide  1910,  !  65)  should  not  be  given, 
without  qualification  or  explanation,  where 
there  is  a  theory  of  the  evidence,  or  of  the  de- 
fendant's statement  to  the  jury,  on  which  the 
junr  might  find  that  the  person  killing  acted  in 
self-defense,  on  account  of  a  reasonable  fear 
aroused  In  his  mind  by  menaces,  etc.,  considered 
In  connection  with  the  otJier  facts  m  the  case. 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  614,  616-620,  622-630;  Dec  Dig. 
§  300.  *3 

(Additiondl  SvUabut  by  Editorial  Staff.) 

4.  HOHICIDS  (f  ll2*)— PboVOCATION   BT^MBN- 
ACES— DeFENSK. 

While  under  the  express  provisions  of 
Pen.  Code  1910,  I  65,  provocation  by  menaces 
alone  will  not  reduce  to  manslaughter  a  homi- 
cide resulting  merely  from  resentment  aroused 
from  such  provocation,  menaces  may,  in  some 
circumstances,  be  sufficient  to  arouse  In  the 
slayer's  mind  reasonable  fear  that  bis  life  is  in 
immediate  danger,  and  may  justify  the  killing. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §8-145-150;    Dec  Dig.  (  112.*] 

5.  WOBDS  AND   PhBASES— 'TboVOCAXION." 

While  "provocation"  means  in  one  sense  of 
the  word  an  action  or  mode  of  conduct  that  ex- 
cites resentment  or  vindictive  feeling,  a  cause  of 
anger,  and  as  used  in  Pen.  Code  1910,  {  65,  pro- 
viding that  provocation  by  words,  etc.,  snail 
constitute  no  defense  in  a  murder  case,  has  been 
so  construed,  it  is  also  understood  in  the  broad- 
er a&aae  of  an  excitement  to  action,  that  which 
arouses  or  moveq,  and  has  been  defined  to 
mean  "to  call  forth,  to  cause,  to  occasion." 

Error  from  Superior  Court,  Bmantiel  Coun- 
ty; B.  T.  RawllngB,  Judge. 

G.  H.  Manson  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Saffold  &  Jordan,  of  Swalnsboro,  for  plain- 
tiff in  error.  R.  Lee  Moore,  SoL  Gen.,  of 
Statesboro,  for  the  State. 

WADB,  J.  The  defense  set  np  in  the  de- 
fendant's statement  to  the  Jury  was  that  the 
person  killed— a  "big  and  dangerous  man," 
who  had  been  drinking — was  advancing  upon 
him  with  an  open  knife,  cursing  him  and  us- 
ing threatening  language,  when  the  homicide 
occurred,  and  that  it  was  committed  in  self- 
defense,  under  the  fear  of  a  reasonable  man 
that  his  life  was  in  immediate  danger,  or  that 
a  felony  was  about  to  be  committed  on  bis 
person. 

[4]  While  provocation  by  words,  threats,  or 
menaces  alone  will  not  reduce  below  the  grade 
of  murder  a  homldde  which  Is  the  result 
merely  of  passion  or  resentment  thus  provok- 
ed, words,  threats,  and  menaces  may,  in  some 
circumstances,  be  sufficient  to  arouse  in  the 
mind  of  the  person  to  whom  they  are  directed 
a  reasonable  fear  that  his  life  is  In  Immediate 
danger,  or  that  a  felony  is  about  to  be  com- 
mitted  on  his  person;    and  whether,  In  a 


particular  case,  they  were  sufficient  to  arouse 
such  fear,  Is  a  question  for  the  Jury.  Cuin- 
mlng  v.  State,  99  Ga.  662,  27  S.  E.  177; 
Clay  V.  State,  124  Ga.  795,  53  S.  E.  179. 

[2]  This  should  be  made  clear  to  the  jury, 
where  such  a  defense  is  set  up,  if  the  court 
gives  a  charge  on  the  effect  of  words,  threats, 
and  menaces,  though  If  the  court  does  not 
charge  at  all  on  the  subject,  the  omission  of 
an  Instruction  on  this  point,  when  there  is 
no  written  request  for  such  an  Instruction, 
will  not  require  a  new  trial  in  a  case  in 
which  this  defense  Is  set  up  only  by  the 
defendant's  statement  In  the  charge  of  the 
court  in  the  present  case,  the  Jury  were  in- 
structed that  "provocation  by  words,  threats, 
menaces,  or  contemptuous  gestures  shall  In 
no  case  be  sufficient  to  free  the  person  killing 
from  the  guilt  and  crime  of  murder,"  and 
no  further  charge  was  given  as  to  words, 
threats,  etc.  This  language,  taken  from 
section  66  of  the  Penal  Code  (as  to  what  Is 
necessary  to  reduce  to  voluntary  manslaugh- 
ter a  homicide  which  Is  the  result  merely  of 
passion).  Is  there  employed  for  the  purpose 
of  making  It  clear  that  one  who  kills  an- 
other merely  because  of  passion  must  have 
better  provocation  for  his  passion  than  mere 
words,  threats,  menaces,  or  contemptuous 
gestures,  before  the  law  will  make  allowance 
for  I'is  taking  human  life. 

[1]  There  was  evidence  in  this  case  which 
authorized  instructions  on  the  law  of  man- 
slaughter; but  in  view  of  the  defense  set  up 
in  the  defendant's  statement,  the  court.  In 
giving  in  charge;  this  language  from  section 
65  of  the  Penal  Code,  should  have  limited  It 
expressly  to  the  purpose  for  which  it  was  em- 
ployed In  that  section,  and  should  have  in- 
structed the  Jury  as  to  their  right  to  consider 
words,  threats,  and  menaces  In  determining 
whether  the  circumstances  leading  np  to  or 
attending  the  homldde  were  such  as  to  Justi- 
fy the  fears  of  a  reasonable  man  that  Iiis  life 
was  in  immediate  danger,  or  tbat  a  felony 
was  about  to  be  committed  upon  his  person. 
Although  the  language  In  question  was  used 
in  connection  with  language  expressly  refer- 
ring to  manslaughter,  it  Is  very  broad.  The 
Instruction  Is  that  "In  no  case"  is  provoca- 
tion by  threats,  menaces,  etc.,  a  defense  for 
homicide. 

[C]  While  it  la  true  that  "provocation,"  In 
one  sense  of  the  word.  Is  "an  action  or  mode 
of  conduct  that  excites  resentment  or  vindic- 
tive feellog,  a  cause  of  anger"  (Standard  Dic- 
tionary), and,  as  used  In  the  code  section  re- 
ferred to.  It  has  been  so  construed  by  the  Su-. 
preme  Court  and  by  this  court.  It  Is  neverthe- 
less also  understood  and  defined  in  the  broad- 
er sense  of  "an  incitement  to  action"  (Stan- 
dard Dictionary);  "that  which  arouses  or 
moves"  (Webster's  International  Dictionary); 
"provoke"  is  defined  as  "to  call  forth,  cause, 
occasion"  (Century  Dictionary)  —  and  Jurors 
may  understand  It  In  this  broader  sense,  and 
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constme  the  language  of  the  Instruction  In 
question  as  meaning  that  "In  no  case"  of 
bonaiclde  is  the  person  killing  freed  "from  the 
Snllt  and  crime  of  murder"  by  the  fact  that 
threats  or  menaces  have  moved  him  to  act, 
whether  by  aroaslng  hla  passion  or  by  arouB- 
Ing  his  fears.  It  is  but  natural  that  men  on- 
learned  In  the  law  should  so  understand  It, 
when  learned  judges  of  trial  courts  hare  con- 
strued it  in  the  same  sense.  It  seems  to  have 
been  so  construed  by  the  able  trial  Judge  in 
the  Gumming  Case,  supra,  vrho  charged  the 
Jui7  that  a  fear  growing  out  of  and  only 
supported  by  words,  threats,  menaces,  or  con- 
temptuous gestures  is  not  the  fear  that  would 
justify  a  homicide. 

[S]  In  a  case  in  which  Ufe  or  liberty  Is  at 
stake,  there  should  not  be  left  any  room  for 
misunderstanding  or  doubt  In  the  minds  of 
jurors  as  to  the  meaning  of 'the  language  in 
question;  and  this  court  cannot  hold  that 
such  misunderstanding  or  doubt  Is  prevented 
by  placing  this  language  after  or  between 
instructions  on  manslaughter,  and  by  follow- 
ing It  with  the  language  of  the  Code  as  to 
justifiable  homicide,  or  with  other  instruc- 
tions (as  the  Judge  did  in  this  case)  to  the 
effect  that  the  homicide  would  be  justifiable 
If  "the  dicumstances"  were  such  as  to  ex- 
cite the  fears  of  a  reasonable  man,  etc.  If 
the  instructions  previously  given  were  under^ 
stood  as  meaning  that  "in  no  case"  were 
words,  threats  or  menaces  justifying  circum- 
stances, we  cannot  hold  that  this  Impression 
would  be  removed  by  general  InstructlonB,  to 
the  effect  that  If  "the  circumstances"  justi- 
fied the  fears  of  the  person  killing,  the 
homldde  would  be  justifiable.  Assignments 
of  error  similar  to  those  made  In  this  case 
as  to  the  charge  In  question  have  often  been 
passed  upon  by  this  court,  and  hare  uni- 
formly been  sustained.  Holland  ▼.  State, 
3  Ga.  App.  467,  60  S.  B.  205;  Boesl  v. 
State.  7  Ga.  App.  782,  68  S.  B.  66;  Phillips  v. 
State,  11  Ga.  App.  262,  75  S.  B.  14;  Dixon  v. 
State,  12  Ga.  App.  17  (6),  76  S.  B.  794 ;  Brown 
v.  State,  12  Ga.  App.  722  Q),  78  S.  E.  352; 
Dunn  V.  State,  13  Ga.  App.  682,  70  S.  E.  764; 
Nunn  V.  State,  14  Ga.  App.  695,  82  S.  E.  56 ; 
Jackson  v.  State,  14  Ga.  App.  608,  81  S.  B. 
905;  Bumsed  ▼.  State,  14  Ga.  App.  845,  82 
S.  B.  695.  And  see  In  this  connection  Bates 
V.  State,  4  Ga.  App.  492  (3),  61  S.  B.  888; 
Fallon  V.  State,  5  Ga.  App.  659  (2),  662,  63  S. 
E.  806 ;  Garner  v.  State,  6  Ga.  App.  789  (8), 
65  S.  E.  842;  Jones  v.  State,  7  Ga.  App.  33^, 

06  a  B.  901 ;  Spence  v.  State,  7  Ga.  App.  828, 
S29,  833,  834,  68  S.  E.  443;   Mlxon  v.  State, 

7  Ga.  App.  806  (9),  68  S.  E.  315 ;  Brown  v. 
State,  8  Ga.  App.  383  (6),  69  S.  a  46 ;  Alex- 
ander V.  State,  8  Ga.  App.  631  (2),  69  S.  E. 
917;  Lan^rum  v.  State,  9  Ga.  App.  115,  70 
S.  B.  353 ;  Dorsey  v.  State,  2  Ga.  App.  230- 
232,  68  S.  E.'478,  479, 

Judgment  reversed. 

HOAX,  J.,  absent 


(IS  Oa.  App.  UO) 

SOUTHERN  AMUSEMENT   CO.  ▼.   NBAZ* 

(No.  53_82.) 
(Court  of  Appeals  of  Georgia.    Sept  11,  1914.) 

(Svllahttt  (y  the  Coitrt.) 

1.  Appeal  and  Erbob  ({  1005*)  —  Gabnish- 
XXNT  (t  164*)— Indebtednkss  of  Gabnisrkk 
— SiTFPicwNOT  or  Evidencic— Discbetiona- 
BT  BuuNO  —  Denial  of  New  Tbiai.  —  Evi- 
dence. 

The  writ  of  error  presents  for  review  only 
the  determination  of  an  issue  of  fact,  which  was 
properly  soluble  by  a  jury,  to  whom  it  was 
fairly  submitted,  and  for  that  reason  the  judg- 
ment refusing  a  new  trial  will  not  be  reversed. 
Numerous  circumstances  in  the  proof  author- 
ized the  jury  to  find  that  the  inference,  resting 
upon  the  statement  of  its  manager,  that  the 
garnishee  was  indebted  to  tne  defendant,  instead 
of  being  rebutted,  was  fully  supported. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  3860-3876,  3948-3950: 
Dec.  Dig.  I  1005;*  Garniahment,  Cent  Dig.  | 
302;   Dec  Dig.  {  164.*] 

(Additional  Syllalut  by  Bditorial  Staif.) 

2.  Gabnisbmbnt  ((  110*)  —  Pbopebtt  Sub- 
ject. 

A  ci-cditor  cannot  by  garnishment  reach 
assets  which  the  debtor  himself  could  not  recov- 
er from  the  garnishee. 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Cent  Dig.  ($  230,  231;    Dec  Dig.  |  110.*) 

3.  Sales  (8  267*)—'Wabbartt— Fitness  fob 
Pcbfose  Intbndk'd. 

A  contract  which  definitely  specified  the 
various  parts  of  a  pipe  organ  to  be  furnished 
by  the  seller,  and  specified  exactly  what  he  was 
to  do  in  compliance  with  the  buyer's  wishes 
toward  assembling  the  parts,  did  not  bind  the 
seller  to  furnish  an  organ  which  would  pluy, 
where  articles  other  than  those  purchased  were 
essential  to  the  accomplishment  of  such  result. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  U  760,  761;    Dec  Dig.  |  267.*] 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Recce,  Judge. 

Action  by  James  Neal  against  the  Southern 
Amusement  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Affirmed. 

Sharp  &  Sharp,  of  Rome,  for  plaintiff  in 
error.  Lipscomb  &  Willingham  and  Nathan 
Harris,  all  of  Rome,  for  defendant  in  error. 

RUSSELL,  C.  J.  Neal  brought  suit  for 
$174  against  one  dpilan,  and  sued  out  sum- 
mons of  garnishment  directed  to  the  Southern 
Amusement  Company.  The  garnishee  an- 
swered that  it  was  not  Indebted,  and  this 
answer  was  traversed  by  the  plaintiff.  Upon 
the  issue  formed  upon  the  traverse  the  jury 
found  that  the  garnishee  was  indebted  in  the 
sum  of  $86,  and  the  plaintiff,  having  obtain- 
ed judgment  against  Clprlan,  judgmoit  was 
entered  on  the  verdict  upon  the  traverse  for 
$S6.  The  garnishee  made  a  motion  for  new 
trial  upon  the  general  grounds,  and  excepts 
to  the  judgment  overruling  this  motion. 

[1 , 2]  It  appears  from  the  record  that 
Clprlan  had  agreed  to  build  a  pipe  organ  for 
the  Southern  Amusement  Company  for  |1,- 
500.  From  time  to  time  various  payments 
liad  been  made  by  the  Amusement  Company 
to  Clprlan,  amounting  to  a  considerable  sum. 
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when  CSprlan  (his  wife  havliig  become  HI  In 
anotbier  state)  quit  work  upon  tbe  organ.  He 
directed  tbe  amusement  company  to  go  abead 
with  the  work  at  his  expense,  and  charge 
against  the  contract  price  the  expenditures 
necessary  to  complete  his  contract  In  sup- 
port of  its  answer  that  it  was  not  Indebted 
to  the  defendant,  the  garnishee  Insisted  that 
the  completion  of  the  organ  required  an  ex- 
penditure of  $2,100,  and  that  therefore  it 
could  not  be  Indebted  to  Clprlan,  but  on  the 
contrary  he  owed  It  $600.  There  was  evi- 
dence that  there  were  several  additions  to  the 
organ,  not  claimed  to  have  been  called  for  In 
the  original  contract,  and  there  was  evi- 
dence that  this  extra  work  amounted  to  $1,- 
000,  making  the  total  cost  of  the  organ  $3,- 
100.  As  to  tbe  testimony  In  behalf  of  the 
garnishee,  it  1b  sufficient  to  say  that  It  would 
have  relieved  the  garnishee  from  any  lia- 
bility if  the  Jury  had  seen  proper  to  consider 
It  most  favorably  to  the  statements  In  the 
answer.  However,  there  were  several  circum- 
stances, submitted  In  the  testimony  In  be- 
half of  the  garnishee,  which  supported  the 
conclusion  that  the  garnishee  was,  at  the 
time  of  the  service  of  the  summons.  Indebted 
to  the  defendant  Upon  the  part  of  the  plain- 
tiff the  evidence  In  the  case  began  with  tes- 
timony to  the  effect  that  Jones  (whom  the 
evidence  shows  to  be  the  duly  authorized  gen- 
eral manager  of  tbe  garnishee  company)  ad- 
mitted to  the  plaintiff,  before  the  summons  of 
garnishment  was  issued,  that  the  amusement 
company  was  Indebted  to  Clprlan  about  $700, 
and  there  was  testimony  that  subsequently  to 
the  time  of  the  service  of  the  summons  of 
garnishment  the  garnishee  made  some  pay- 
ments to  Clprlan  In  cash,  and  in  other  in- 
stances paid  cash  to  other  parties  In  set- 
tlement of  his  accounts.  The  burden  of  proof 
was  upon  the  plaintiff  to  sustain  the  traverse, 
but  Mr.  Jones'  admission  to  Neal  that  the 
amusement  company  owed  Clprlan  about  $700 
shifts  the  onus,  and  placed  upon  the  gar- 
nishee the  burden  of  rebutting  the  inference 
in  support  of  the  traverse,  which  was  raised 
by  the  admission.  The  garnishee  put  In  evi- 
dence what  purported  to  be  the  contract  be- 
tween the  amusement  company  and  Clprlan, 
and  an  account  which  purported  to  state  all 
the  payments  made  on  account  of  the  con- 
tract for  the  construction  of  the  organ.  One 
of  the  items  of  cash  advanced  to  Clprlan  after 
the  service  of  the  summons  was  $50.  Mr. 
Jones  testified  that  this  was  a  mere  loan; 
and,  basing  the  contention  upon  this  testi- 
mony, counsel  for  the  amusement  company 
rely  upon  the  well-settled  principle  that  the 
plaintiff  in  a  garnishment  cannot  recover 
that  which  the  defendant  himself  could  not 
recover  of  the  garnishee.  Of  course.  It  Is 
well  settled  that  a  creditor  cannot  reach  by 
garnishment  assets  which  the  debtor  himself 
could  not  recover  from  the  garnishee;  for 
what  one  cannot  recover  himself  cannot,  by 
garnishment,  be  recovered  against  him.  Tim 
V.  Franklin,  87  6a.  86,  13  a  E.  269;   Bates 


V.  Forsyth,  90  Ga.  S65;  St  Paul  Ins.  Co.  t. 
Brunswick  Gro.  Co.,  113  Ga.  786  (4),  S9  8.  EL 
483;  Holmes  v.  Pope  &  Fleming,  1  Ga.  App. 
338  (2),  68  S.  B.  281;  Singer  Sewing  Mach. 
Co.  V.  Southern  Grocery  Co.,  2  Ga.  App.  545, 
69  8.  B.  473.  If  the  Jury  had  beUeved  tbe 
first  statement  of  the  witness  Jones,  that  the 
$50  advanced  to  Clprlan  was  a  mere  loan 
and  was  so  understood  at  the  time,  of  course, 
they  could  not  legally  have  Included  this  $50 
In  tiielr  findings  against  the  garnishee,  but  in 
the  account  placed  in  evidence  the  $50  is 
charged  Just  as  the  other  payments  are 
charged.  There  Is  no  testimony  that  Clprlan 
requested  the  $50  as  a  loan  or  accepted  it  on 
coudltlon  that  he  was  to  repay  it  lis  such,  and 
Jones'  explanation  tends  more  to  support 
the  contention  that  the  $50  was  a  gift  on  ac- 
count of  Ciprlan's  distress  than  an  advance- 
ment to  be  repaid. 

It  Is  extremely  doubtful  that  the  evidence 
sustains  the  contention  of  the  plaintiff  In 
error  that  the  contract  price  of  $1,500  was  for 
a  completed  organ  that  would  play  In  the 
manner  set  forth  in  the  oral  testimony.  The 
contract  submitted  In  evidence  definitely 
specified  certain  pipes,  accessories,  combina- 
tions, and  couplers,  the  nature  of  the  wood- 
work, the  style  of  the  swell  pedal,  and  the 
location  of  the  couplers,  and,  of  course,  under 
the  terms  of  tbe  contract  Clprlan  was  bound 
to  pay  for  exactly  what  was  called  for  by 
the  contract,  and  to  do  exactly  what  the  con- 
tract required  as  to  assembling  the  parts,  but 
if  he  fully  complied  with  his  contract  and  fur- 
nished the  amusement  company  Just  what 
they  had  selected,  and  constructed  it  in  ac- 
cordance with  their  wishes,  as  set  out  in  the 
contract,  the  amusement  company  would  it- 
self bear  the  risk  of  the  instrument  playing. 
Crankshaw  v.  Schwelzer  Mfg.  Co.,  1  Ga. 
App.  364  (12),  68  S.  B.  222;  Yancey  v.  Warn- 
er Elevator  Co.,  6  Ga.  App.  126,  64  8.  B.  663. 
The  original  contract  of  Clprlan  nowhere 
stipulated  that  the  organ  was  to  play,  and 
since  tbe  testimony  of  the  garnishee  disclos- 
ed that  in  the  account  charged  against  Clprlan 
there  were  several  articles  not  mentioned  in 
the  original  contract  the  Jury  could  well  have 
concluded  that  the  expenditures  made  were 
not  for  carrying  out  Ciprlan's  contract. 
Where  one  has  a  contract  requiring  the  iier- 
formance  of  a  specified  work,  and  the  op- 
posite party  abandons  it  the  former  is  au- 
thorized to  complete  the  contract,  and  in  such 
a  case  It  could  not  be  said  that  any  funds 
necessary  for  the  completion  of  the  contract 
in  accordance  with  its  terms  would  be  sub- 
ject to  garnishment  But  In  the  present  case 
the  contract  not  only  authorizes  the  Inference 
that  it  was  not  the  duty  of  Clprlan  to  furnish 
the  amusement  company  with  an  -organ  that 
would  play,  but  there  was  positive  evidence 
that  under  tbe  contract  other  articles  not 
mentioned  therein,  were  required  in  order  to 
make  the  organ  perform.  We  conclude,  there- 
fore, that  after  the  burden  was  shifted  by  tbe 
admission  that  the  garnishee  owed  the  de- 
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tendant,  the  gamlsbee  failed  not  only  to  show 
that  the  payments  admitted  to  have  been  made 
by  It  after  the  service  of  the  summons  of 
samisbment  were  made  in  completing  the 
work  required  by  the  contract,  and  were 
therefore  exempt  from  garnishment,  bat,  on 
the  contrary,  submitted  In  evidence  drcum- 
stancea  tending  to  show  ipayments  to  Ciprian 
after  the  summons  of  garnishment  which  in 
tact  constituted  admissions  that  it  was  in- 
debted to  bim. 
Judgment  affirmed. 

BOAN,  X,  absent  on  account  of  sicknesa. 


(16  Ga.  App.  1B2) 

OBBNSHAW  V.  LOUISVILLE  A  N.  B.  CO. 

et  al.     (No.  5742.) 
(Court  of  Appeals  of  Georgia.    Sept  11,  1914.) 

(Syllabut  by  the  Court.) 

1.  Death  (!!  58,  103*)— Infants— Sebviobb— 
PBEsnuPTiOM— Question  fob  Jubt. 

Under  the  decisions  of  the  Supreme  0>art, 
there  is  in  Georgia  a  conclusive  legal  presump- 
tion that  an  infant  less  than  two  years  old  is  in- 
capable of  performing  serrices  of  value  to  the 
parent,  for  which  a  recovery  can  be  had  in  case 
of  the  tortious  homicide  of  the  infant  Be- 
yond that  age  it  may  be  a  matter  for  determi- 
nation by  the  jury  whether  or  not  the  infant 
ia  capable  of  rendering  valuable  services. 
Southern  Hallway  Co.  v.  Covenia,  1(X)  Ga.  46, 
29  S.  E.  219,  40  L.  R.  A.  253,  62  Am.  St  Rep. 
812;  Atlanta  Consolidated  Street  Railway  Co. 
V.  Arnold,  100  Ga.  666,  28  S.  E.  224 ;  Crawford 
V.  Southern  Railway  Co.,  106  Ga.  870,  33  S.  B. 
828:  James  v.  Central  of  Georgia  Railway 
Co.,  138  Ga.  415,  75  S.  E.  431,  41  L.  B.  A. 
(N.  S.)  795,  Ann.  Gas.  1913D,  468. 

[Bid.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {{  75-78,  141;    Dec.  Dig.  K  58,  m*] 

(AdditUmal  ByUaiui  hy  BiUtoridl  Staff.) 

2.  Dkath  ((  IS*)— RiQHT  OF  AonoN— Loss  OF 
Sebvices— Parent  and  Child. 

The  basis  of  a  father's  right  of  action,  un- 
der Civ.  Code  1910,  i  4412,  providing  that  ev- 
ery person  may  recover  for  torts  committed 
against  his  child  or  servant,  for  wrongful  death 
of  his  child,  is  the  loss  of  the  services  of  the 
child;  and  hence  there  can  be  no  recovery 
where  the  child  was  incapable  of  rendering 
services  at  the  time  of  its  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  I  20;    Dea  Dig.  (  18.*] 

Error  from  (Sty  Court  of  Madison;  K.  S. 
Anderson,  Judge. 

Action  by  T.  S.  Crenshaw  against  the 
Louisville  &  Nashville  Railroad  Company 
and  others.  Judgment  for  plaintiff  for,  less 
than  claimed,  and  plaintiff  brings  error.  Af- 
firmed. 

Middlebrooka  &  Burms,  of  Madison,  tor 
plaintiff  in  error.  Jos.  B.  &  Bryan  Gumming, 
of  Augusta,  and  B.  W.  Butler  and  F.  C. 
Foster,  both  of  Madison,  for  defendants  in 
error. 

WADE,  J.  T.  S.  Grensbaw,  Jr.,  brought  salt 
against  the  Louisville  &  Nashville  Railroad 
Co.  et  al.  lessees  of  the  Georgia  Railroad, 
for  the  killing  of  his  minor  child,  a  boy. 


alleged  in  the  petition  to  have  been  2  years 
and  2  months  old  at  the  time  of  his  death, 
but  shown  by  the  proof  at  the  trial  to  have 
been  only  I  year,  10  months,  and  9  days 
old.  The  evidence  of  the  plaintiff  showed 
that  the  child  began  walking  when  it  was 
eight  months  old,  and  was  not  unusually 
developed  for  a  child  of  its  age,  but  was  an 
ordinary,  good,  healthy  child,  of  about  the 
same  size  as  other  children  of  the  same  age; 
that  he  was  active  "and  as  smart  as  he  could 
be,"  and  that  he  would  go  ont  of  doors  and 
bring  in  five  or  six  sticks  of  stove  wood  at 
a  time  for  his  mother,  and  would  do  any- 
thing bis  mother  told  him  to  do,  and  bring 
her  anything  in  the  house  that  he  could 
carry;  that  he  would  bring  her  water  to 
drink  and  could  help  her  about  the  family 
washing,  bringing  chips  and  wood;  that  in 
the  fall  before  his  homicide  In  February,  be 
picked  cotton  every  day,  going  to  the  field 
with  his  mother  and  with  the  plaintiff,  and 
altogether  must  have  picked  100  pounds  in 
all;  that  it  was  worth  50  cents  to  pick  that 
quantity ;  that  at  the  time  he  was  killed  his 
services  were  worth  to  the  plaintiff,  who  was 
a  blacksmith  and  farmer,  at  least  $1  per 
month.  The  child  was  struck  by  a  railroad 
train  of  the  defendants,  which  was  running 
at  a  high  rate  of  speed,  and  died  on  the  same 
day,  and  the  plaintiff  expended  between  $25 
and  $30  for  his  burial.  The  mother  of  the 
child  testified  to  the  same  general  effect,  but 
fixed  the  value  of  the  child's  services  to  the 
father  at  $2  per  month  for  picking  cotton, 
bringing  in  wood,  water,  eta  She  farther 
stated  that  he  began  walking  in  May  before 
he  was  killed  the  following  February,  and 
that  he  picked  cotton  the  fall  before  his  death 
(when  he  had  been  walking  only  from  May 
ontU  the  fall  of  the  same  year),  and  would 
probably  pick  two  or  three  pounds  per  day; 
that  he  wore  dresses  which  she  and  her 
daughters  had  to  pin  or  button  on  liim,  and 
also  wore  diapers;  that  he  could  bring  his 
mother  water  in  a  dipper  if  the  water  was 
where  he  could  reach  it,  and  was  "a  smart 
child  for  his  age."  The  child  went  down  to 
the  railroad  track,  when  he  was  unobserved 
by  the  family,  and  was  standing  in  the  middle 
of  the  track  when  the  engine  struck  him. 
A  neighbor  of  the  plaintiff  testified  that  lie 
lived  close  to  the  home  of  the  plaintiff,  and 
saw  the  child  in  the  father's  cotton  patch 
during  the  fall  before  be  was  killed,  but 
never  noticed  whether  he  was  picking  cotton. 
The  grandfather  of  the  child  testified  that 
be  saw  all  of  his  son's  children  in  the  cotton 
patch  during  the  preceding  fall,  and  all  were 
picking  cotton,  including  the  deceased  child. 
Another  witness  for  the  plaintiff  testified  that 
in  his  opinion  a  chUd  18  or  20  months  old 
could  not  pick  much  cotton,  but  might  pull 
out  a  little  and  waste  it  on  the  ground,  and 
could  bring  in  one  or  two  small  sticks  of 
wood;  that  a  child  23  months  old  could  not 
take  care  of  itself,  according  to  bis  knowl- 
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edge  as  to  Ills  own  dtildren,  and  not  as  to 
the  habits  and  customs  of  the  dilldren  of 
other  people  In  the  oommnnlty.  This  la  all 
the  evidence  that  Is  material  for  the  deter- 
mination of  the  case.  The  defendants'  coun- 
sel moved  the  court  to  direct  a  verdict  for 
the  plaintiff  for  the  sum  of  $31.30,  burial 
expenses,  which  the  defendants  admitted  the 
plaintiff  was  entitled  to  recover,  and  further 
moved  the  court  to  direct  a  verdict  in  favor 
of  the  defendants  as  to  all  the  other  elements 
of  damage  alleged  in  the  plalntifTs  petition, 
which  the  ooort  did,  over  the  objection  of  the 
plaintiff.  The  plaintiff  excepted,  alleging 
that  the  court  erred  in  directing  the  verdict, 
because  the  nndlsputed  evidence  showed  that 
the  deceased  child  did  In  point  of  fact  render 
valuable  services  to  the  plaintiff;  and  Insist- 
ed that  the  Jury  should  have  been  allowed 
to  determine  whether  or  not  the  services  of 
the  child  were  of  any  actual  value  to  the 
plaintiff. 

[2]  Under  the  provisions  of  Glvll  Code,  i 
4412: 

"Every  person  may  recover  for  torts  commit- 
ted to  himself,  or  his  wife,  or  his  child,  or  his 
ward,  or  bis  servant" 

Our  Supreme  Court  has  held  that  the  torts 
contemplated  by  this  section  belong  to  that 
-class  of  torts  for  which  damages  could  have 
been  recovered  at  common  law  for  the  loss  of 
the  services  of  a  wife,  child,  ward,  or  serv- 
ant (Chick  V.  Southwestern  B.  Co.,  67  Oa.  357, 
360),  and  the  said  section  should  be  construed 
in  the  light  of  the  common  law  of  force  in 
this  state,  since  it  is  declaratory  of  that 
law  (Allen  v.  Atlanta  Street  Railroad  Co^  S4 
Oa.  503;  Bell  v.  Central  Railroad,  78  Oa. 
621;  Fraeler  v.  Georgia  Railroad  Co.,  101 
Oa.  72,  28  S.  S>.  684).  Under  the  common 
law  a  father  may  sue  for  tajuriea  to  his 
minor  Boa,  Just  as  he  might  sue  for  injuries 
to  a  servant,  if  the  son  be  old  enough  to 
render  services  of  value.  Shields  t.  Tonge, 
16  Oa.  349,  60  Am.  Dec.  698 ;  Allen  v.  Atlanta 
Street  R.  Co.,  64  Oa.  505;  Chick  t.  South- 
western R.  Co.,  67  Oa.  368 ;  McDowell  t. 
Georgia  Railroad,  60  Oa.  321;  Central  R. 
Co.  V,  Brlnson,  64  Oa.  476 ;  Southern  Railway 
Co.  T.  Covenla,  100  Oa.  46,  20  S.  B.  219,  40  li, 
R.  A.  253,  62  Am.  St  Rep.  312 ;  Amos  v.  At- 
lanta Railway  Co,  104  Oa.  809-811,  31  S.  El 
42.  A  father  may  sue  where  he  loses  the  serv- 
ices of  a  child  on  account  of  any  trespass 
done  or  any  damage  sustained,  and  may  also 
sue  for  any  expenses  inciirred  which  result 
from  the  injury  complained  of.  Central  Rail- 
way Co.  V.  Brinson,  supra.  It  Is  well  settled 
that  the  loss  of  eervices  of  a  child  by  the 
parent  Is  the  basis,  without  which  there 
would  be  no  cause  of  action,  and  since  It  Is 
the  source  of  damage.  It  Is,  as  to  the  father, 
the  gist  of  the  action,  and  the  rights  of  the 
parties  must  be  established  by  the  law  ap- 
plicable under  like  circumstances  between 
master  and  servant  See  Allen  y.  Atlanta 
Street  B.  Co.,  Amos  v.  Atlanta  Railway  Co., 
Southern  Railway  Co.  t.  Covenla,  Frazler  t. 


Georgia  Railroad  Co.,  supra.  In  an  action 
by  a  parent  for  the  homicide  of  a  diild,  it 
must  therefore  be  alleged  and  shown  that  the 
homicide  resulted  In  loss  to  the  parent  of  the 
services  of  the  child.  Where  the  petition  al- 
leges merely  that  the  child  has  been  killed 
by  the  negligence  of  a  railroad  company, 
whereby  the  plaintiff  is  damaged,  no  cause  of 
action  Is  set  out,  and  there  Is  nothing  to 
amend  by.  Bell  v.  Central  Railroad,  supra. 
The  loss  of  services  being  the  basis  of  the 
cause  of  action,  it  follows,  as  a  necessary  con- 
sequence, that  if  the  child  la  incapable  of  ren- 
dering services  at  the  time  of  the  injury  or 
homldde,  the  parent  cannot  recover.  In 
Southern  Railway  Co.  v.  Covenla,  supra. 
Chief  Justice  Simmons  says,  speaking  for  the 
court,  that: 

"Whatever  may  be  the  rule  In  other  Juris- 
dictions, it  is  well  settled  In  this  state  that 
the  gist  of  an  action  by  a  parent  to  recover 
damages  for  the  death  or  iiijniy  of  a  minor  child 
is  the  loss  of  services.  *  *  •  The  loss  of 
service  beiog  the  cause  of  action,  it  follows  that 
when  the  infant  Is  incapable  of  rendering  serv- 
ice at  the  time  of  its  death  or  injniy  the  parent 
cannot  recover." 

[1]  So  much  Is  cmceded  by  able  counsel 
for  the  plaintiff  in  error,  and  the  sole  ques- 
tion for  our  determination  is  whether  or  not, 
as  a  matter  of  law,  a  child  less  than  two 
years  old  is  incapable  of  rendering  services 
of  value  to  the  parent;  for  if  this  be  true, 
then  the  action  of  the  trial  Judge  in  direct- 
ing a  verdict  against  the  plaintiff,  except  for 
the  amount  of  the  expenses  incurred  on  ac- 
count of  the  homicide,  was  prc^>er,  and  af- 
fords no  sufficient  ground  for  a  reversal.  In 
the  case  of  Allen  v.  Atlanta  Street  B.  Co., 
supra,  the  child  for  whose  homldde  the  suit 
was  brought  ^tis  but  two  years  old,  and  the 
court  held  that  he  was  incapable  of  rendering 
any  service  at  the  time  the  alleged  tort  was 
committed,  and  haaCB  no  recovery  could  be 
had.  In  the  case  of  Southern  Railway  Co. 
V.  Covenla,  already  referred  to,  it  appeared 
from  the  petition  of  the  plaintiff  that  the 
child  killed  by  the  tortious  act  of  the  de- 
fendant— 

"was  a  boy  well  formed,  precocious,  and  of 
strong  and  robust  physical  powers  for  a  child 
of  his  age;  that  he  was  physically  sound  in 
every  respect,  and  was  capable  of  rendering, 
and  did  render,  to  the  plaintiff  valuable  serv- 
ices, by  going  upon  errands  to  neighbors  resid- 
ing near  to  plaintiff's  residence;  picking  up 
and  bringing  in  coal  and  chips  to  make  and 
keep  burning  fires  in  the  house;  bringing  the 
broom,  and  other  articles  used  in  house  clean- 
ing, to  his  mother;  picking  up  and  carrying  oat 
of  the  house  trash  and  litter,  which  tended  to 
render  untidy  in  appearance  plaintiff's  home; 
watching  and  amusing  plaintiff's  younger  child 
while  his  wife  was  engaged  in  cooking  and  at- 
tending to  her  household  duties ;  and  that  these 
services  were  worth  to  the  plaintiff  the  sum  of 
(2  per  month." 

And  on  demurrer,  which  set  up  that  the 
child  was  shown  by  the  petition  to  be  of  such 
tender  years  as  to  have  no  earning  capacity, 
and  therefore  the  defendant  could  not  be 
held  liable  in  damages  for  the  killing  of  said 
Child,  even  If  negligently  done,  the  court 
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held  that  no  canae  of  action  which  entitled 
the  plalntlfl  to  lecoTer  tor  the  chlld'a  services 
was  set  torth,  since  the  conrta  would  take 
Judicial  cognizance  of  the  fact  that  an  Infant 
of  the  age  alleged  in  the  petition— 1  year 
and  8  months  old — was  incapable  of  ren- 
dering valuable  servicea.  In  the  decision,  the 
Chief  Justice  said  further: 

"The  fact  that  a  child  of  leas  than  two  years 
.of  age  cannot  perform  any  Bervlcea  of  value  to 
its  parent  is  a  matter  of  common  knowledge  to 
all  men.  It  is  as  well  known  to  the  jndge  as 
it  is  to  the  jnry.  It  being  so  known  to  the 
judfe,  why  should  he  not  act  upon  it  when 
he  IS  called  npon  to  do  so  by  proper  pleading? 
Why  is  he  less  qualified  than  the  jury  to  de- 
clare a  well-known  fact?  Why  should  he  sub- 
mit such  a  question  to  a  jiiry  when  if  they 
found  contrary  to  this  well-known  fact  he  would 
be  compelled  to  set  aside  their  verdict?  Why 
should  be  go  tbrongh  the  farce  of  a  trial,  at  the 
expense  of  the  country  in  time  and  money,  in 
order  to  have  a  Jury  decide  a  fact  which  is  al- 
ready well  known  to  every  one?  There  is  no 
necessity,  for  a  Jury  trial  when  there  is  no  issue 
of  fact.  In  our  opinion  there  can  be  no  issue 
of  fact  as  to  the  ability  of  a  child  two  years 
old  to  perform  valuable  services.  Bven  if  the 
parent  should  testify  that  a  child  of  that  age 
could  render  servicea  of  the  value  of  $2  per 
month,  it  would  be  so  inconsistent  with  every 
person's  knowledge  of  the  incapaci^  of  chil- 
dren of  that  age  to  render  service  that  auch 
testimony  would  be  unworthy  of  credit." 

That  caae  was  decided  on  demnrrar,  wblcb 
In  legal  effect  admitted  the  tmth  of  the 
allegations  made  In  the  petition,  so  that 
in  this  particular  the  ruling  on  the  demur- 
rer In  the  Covenia  Case,  where  the  facts  al- 
leged are  practically  Identical  with  the  facta 
proved  in  the  present  case,  is  of  necessity 
controlling.  Again,  it  was  said  by  the  Chief 
Justice  in  that  case: 

"The  allegation  in  the  declaration  that  they 
fUie  services]  were  valuable  to  the  amount  of 
$2  per  month  was  an  opinion  or  conclusion  of 
the  pleader.  It  was  necessarily  an  opinion  or 
concluBlon,  because  there  was  no  standard  ^^ 
which  services  of  this  sort  could  be  valued.  We 
know  as  a  matter  of  fact  that  children  of  this 
age  are  not  hired  or  employed.  There  can 
therefore  be  no  criterion  by  which  the  value  of 
such  services  could  be  estimated  but  that  of  an 
opinion.  It  is  well  settled  that  a  demurrer  does 
not  admit  opinions  or  conclusions  of  the  plead- 
er. *  •  ♦  Moreover,  a  demurrer  does  not 
admit  faett  [italics  ours]  which  are  in  tbdr  na- 
ture improbable  or  Impossible." 

The  doctrine  laid  down  in  the  Covenia 
Caae,  aapra,  wao^  adhered  to  as  correct  In 
Atlanta  Conaolldated  Street  By.  Co.  v.  Arn- 
old, 100  Qa.  566,  28  S.  El.  224,  and  the  court 
declared  that  where  it  appeared  from  the  pe- 
tition that  the  child  for  the  loss  of  whose 
•ervlces  a  suit  was  brought  was  under  three 
years  of  age,  the  difFerence  between  that 
age  and  the  age  of  the  child  in  the  Covenia 
Case  was  not  sn£9cient  to  authorize  the  ai>- 
plication  to  the  Arnold  Case  of  a  principle 
dUTerent  from  the  one  which  controlled  the 
decision  in  the  other. 

"The  reasons  given  by  Chief  Justice  Sim- 
mons, in  the  opinion  in  the  Covenia  Gkse,  for 
taking  Judicial  cognisance  of  the  fact  that  a 
child  less  than  2  years  old  la  incapable  of  ren- 
dering 'such  servicea  as  would  authorize  the 
parent  to  recover'  for  the  loai  of  them,  are 
82  8.B.-4» 


equally  applicable  in  a  case  where  the  child,  for 
whose  death  a  recovery  is  sought,  is  alleged  to 
have  been  between  2^  and  3  years  of  age.  It 
follows  that  the  court  erred  in  not  sustaining 
the  demurrer  to  the  declaration,  and,  this  be- 
ing 80,  the  trial  and  its  result  were  nugatory 
and  void." 

It  Is  true  that  In  the  case  of  Crawford  v. 
Southern  Railway  Co.,  106  Oa.  870,  879,  83 
S.  B.  826,  829,  the  court  says  that: 

"The  question  whether  a  child  of  this  age  [4% 
years]  was  able  to  render  any  valuable  service 
should  be  left  to  a  jury  to  decide,  in  the  light 
of  the  evidence  submitted  in  a  given  case. 

And  in  the  same  decision,  the  court  says 
farther: 

"It  Is  easy  enough  for  a  court  to  decide,  as 
a  matter  of  law,  that  any  child  of  a  fiven  age 
is  incapable  of  rendering  valuable  services,  not- 
withstanding the  allegations  of  a  petition  may 
be  to  the  contrary,  where  the  age  in  question  is 
such  that,  according  to  all  human  observation 
and  experience,  it  would  be  utterly  preposterous 
to  believe  that  a  child  who  had  not  passed 
beyond  that  age  could  render  such  services. 
For  instance,  no  sensible  man  believes  that  any 
child  only  a  year  old  can  perform  service  of 
value  to  Its  parents.  But  by  gradually  increas- 
ing the  age  we  must,  sooner  or  later,  arrive  at 
an  age  which  Is  debatable  ground,  where  rea- 
.aonable  minds  wiU  differ  in  opinion  upon  the 
queation  whether  any  child  of  that  particular 
age  can  render  service  of  pecuniary  worth. 
Just  when  that  debatable  ground  will  be  reach- 
ed it  is,  in  the  very  nature  of  things,  impoBsi- 
ble  to  determine.  When  the  line  is  reached 
where  it  seems  possible  that  reasonable  minds 
may  begin  to  differ  upon  this  question,  the 
only  safe  course  for  a  court  to  pursue  la  to 
leave  the  determination  of  the  question  to  a 
Jury." 

But  the  court  In  that  decision  refers  ex- 
pressly to  the  Covenia  Case  and  the  Arnold 
Case,  and  says: 

"In  one  case  (Southern  Bailway  Go.  t.  Cov- 
enia, 100  Ga.  46  [28  S.  E.  219,  40  L.  B.  A. 
253,  62  Am.  St.  Bep.  812)),  this  court  thought 
It  perfectly  safe,  and  in  enure  accordance  with 
the  observation  and  experience  of  all  sensible 
men,  to  hold  that  a  child  under  two  years  of 
age  cannot  have  sufficient  capacity  to  render 
servicea  which  can  be  estimated  in  money,  and 
in  another  ease  (Atlanta  C!onsolidated  Street 
Railway  Co.  v.  Arnold,  100  Oa.  666  [28  S.  E. 
224])  the  same  conclusion  was  reached  with  ref- 
erence to  a  child  less  than  three  years  old." 

Construing  these  several  decisions  together. 
It  appears  to  us  that  the  Supreme  Court  has 
definitely  committed  itself  to  the  proposition 
that  a  trial  court  may  take  Judicial  cogni- 
zance of  the  fact  that  a  child  of  less  than 
two  years  of  age  Is  incapable  of  rendering 
services  of  value,  and  that  this  doctrine,  In 
effect  first  held  In  Allen  v.  Atlanta  Consoli- 
dated Street  B.  Co.,  supra,  was  explicitly 
and  unequivocally  announced  In  the  Covenia 
Case,  recognized  and  reasserted  In  the  Arnold 
Case,  and  reaflarmed  distinctly  In  the  Craw- 
ford Case,  supra;  nor  haa  the  utmost  dili- 
gence on  onr  part  been  able  to  discover  any 
holding  of  the  Supreme-  Court  at  variance 
with  the  doctrine  set  up  and  consiatently  ad- 
hered to  in  the  several  cases  referred  to 
In  the  case  of  James  r.  Central  of  Georgia 
By.  Co.,  138  Ga.  ilB,  75  S.  E.  431,  41  L.  B. 
A.  (N.  B.)  795,  Ann.  Cas.  1913D,  468,  the  Su- 
preme Court  held  that  a  chUd  who  was  able 
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to  ran  and  did  ran  on  errands  for  the  plain- 
tiff, and  was  strong  and  robnst  with  unusual 
physical  powers  for  his  age,  was  not,  as  a 
'  matter  of  law.  Incapable  of  rendering  serv- 
ices, and  the  court  said,  as  was  said  In  the 
Crawford  Case,  supra,  that  In  doubtful  cases 
the  Jury  should  be  left  to  say,  under  all  the 
evidence  submitted,  at  what  age  a  child  of 
tender  years  Is  able  to  perform  such  valuable 
services  for  a  parent  as  would  entitle  the 
parent  to  recover  for  the  loss  of  the  same 
In  case  the  Ulllng  of  the  child  Is  shown  to  be 
wrong  and  tortious,  and  that: 

"It  is  only  in  cases  where  It  Is  beyond  ques- 
tion that  the  child  is  so  young  that  it  cannot 
perform  valuable  services  that  the  trial  judge 
should  so  bold." 

But  In  the  same  case  the  court  refers  to 
the  Covenla  Case  and  the  Arnold  Case,  su- 
pra, and  recognizes  the  rule  laid  down  in  the 
first  named  of  these  two  cases,  that  a  chUd 
less  than  two  years  old  is  incapable  of  ren- 
dering such  services  as  would  authorize  the 
parent  to  recover  for  the  loss  of  them.  The 
court  there  says: 

"It  will  be  seen  that  this  court'  has  held  that 
courts  will  take  judicial  cognizance  of  the  fact 
that  children  1^,  and  children  about  2%,  years 
old  are  incapable  of  performing  valuable  serv- 
ices, and  that  their  parents,  on  their  l>eing  torti- 
ously  killed  by  a  railroad  company,  cannot  re- 
cover for  loss  of  such  services." 

The  court  calls  attention  to  the  fact  that 
the  child  in  the  Arnold  Case  was  alleged  to 
be  "between  2V&  and  2  years  of  age,"  and, 
according  to  the  familiar  rule  as  to  the  con- 
struction of  pleadings,  must  be  presumed  to 
have  been  nearer  2V&  years  of  age  than  other- 
wise, whereas  the  child  in  the  James  Case 
was  nearly  3  years  old,  being  2  years,  10 
months,  and  20  days  old,  and  unusually  pre- 
cpdous.  Nowhere  Is  it  suggested  In  the 
James  Cases  that  the  Supreme  Court  receded 
from  the  doctrine  laid  down  in  the  Covenia 
Case;  and,  besides,  in  the  case  now  being 
determined,  it  does  not  appear  from  the  evi- 
dence that  the  child  was  unusually  preco- 
cious and  no  other  facts  appear  which 
would  serve  to  distinguish  this  case  from 
the  Covenia  Case,  which  has  never  been  re- 
versed or  set  aside  by  the  Supreme  Court 
Even  if  the  later  decisions  of  the  Supreme 
Court  were  in  conflict  with  the  Covenia  Case, 
unless  it  were  expressly  overruled,  we  would, 
under  the  familiar  riile,  be  bound  by  the 
older  decision ;  but  It  appears  to  us  that  the 
doctrine  asserted  in  the  Covenia  Case,  Is 
either  directly  or  in  effect  sustained  by  all 
the  later  cases  above  cited,  and  by  all  other 
cases  from  that  court  which  appear  to  touch 
apon  the  question. 

Without  implying  that  this  court  enter- 
tains any  different  idea  as  to  the  rule  which 
ghould  control  where  suit  is  brought  on 
account  of  the  homicide  of  a  child  of  very 
tender  years,  we  may  oondnde  the  matter 
by  saying  that  the  several  rulings  of  the  Su- 
preme Court  are  binding  upon  this  court. 


and  we  conld  not  lay  down  a  different  rale 
or  extend  the  one  already  established,  even 
if  we  thought  the  ends  of  Justice  would  be 
better  subserved  thereby.  If  the  allega- 
tions made  by  the  plaintiff  in  the  Covenia 
Case  were  insufBdent  to  withstand  a  general 
demurrer,  then  it  follows  that  proof  of  prac- 
tically the  same  facts  in  the  instant  case  aa 
were  alleged  in  that  case  could  not  sostaln 
a  verdict  in  behalf  of  the  plaintiff,  had  the* 
court  submitted  the  matter  to  the  Jury  and 
had  the  Jury  determined  the  issue  against 
the  defendants;  the  dtlld  In  both  caaes 
being  less  than  two  years  old. 
Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  atckneas. 

(U  da.  APD.  110) 
WHITCHABD  v.  EXCHANGE  NAT.  BAITK. 

(No.   5751.) 
(Court  <rf  Appeals  of  (Jeorgia.    Sept.  11,  1814.) 

(Sifttahut  ty  the  Oourt.) 

1.  HusBARn  AHD   Wife    ((  129*)— Dkbtb  o» 
Husband— MosTaAOE— Estoppel. 

The  fact  that  a  wife  may  have  consented 
for  her  husband  to  include  personal  property,  be- 
longing to  her,  in  a  mortgage  executed  by  him 
to  secure  his  individual  debt  would  not  estop  her 
from  thereafter  setting  up  her  title  to  the  prop- 
erty, where  the  mortgagee  had  Imowledge  of 
the  true  ownership  of  the  property  at  the  time 
the  mortgage  was  executed.  If  she  cannot  her- 
self mortgage  her  property  to  secure  the  pay- 
ment of  a  debt  of  her  bnsband,  neither  can  she 
indirectly  accomplish  the  same  result  by  con- 
senting that  her  individual  property  be  hypothe- 
cated to  secure  a  debt  contracted  by  him,  where 
the  creditor  knows  at  the  time  that  the  prop- 
erty belongs  to  the  wife.  Humphrey  v.  Cope- 
land,  54  Ga.  543;  Chappell  v.  Boyd,  61  Ga. 
662,  669;  KUnk  v.  Boland,  72  Ga.  485,  493; 
Morris  V.  Winkles,  88  Ga.  717,  T21,  15  S.  HL 
747 ;  Grant  v.  Miller,  107  Ga.  804,  33  S.  K. 
671;  Anthony  v.  Cody,  1B5  Ga.  329,  333,  69  S. 
E.  491.  But  where  a  wife's  personal  property, 
apparently  in  the  possession  of  her  husband,  is 
by  her  consent  mortgaged  by  him  as  his  own 
property,  not  to  secure  a  pre-existing  debt,  bat 
to  secure  a  loan  contemporaneously  made  to 
him  by  a  person  acting  on  the  faith  of  the 
husband's  asserted  and  apparent  ownership  of 
the  property,  and  without  knowledge  of  cir- 
cumstances sufficient  to  put  the  creditor  on  in- 
quiry as  to  her  ownership,  and  where  a  judg- 
ment is  obtained  against  the  husband  in  a  suit 
on  the  note  secured  by  the  mortgage,  and  a  levr 
is  made  on  the  mortgaged  property  under  ka 
execution  issued  on  that  judgment,  the  wife  is 
estopped  from  claiming  title  to  the  properbr  as 
against  the  creditor.  Civil  Code  1910,  |  5738; 
Ford  V.  Blackshear  Mfg.  Co..  140  Oa,  670  (3). 
79  S.  B.  576. 

[Ed.  Note.^For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  U  283,  468-470;  Dec 
Dig.  I  12§.*] 

2.  Husband  and  Wm  ((  132*)— ExxoDmoH 
—Testimony  of  Claimant— Aduissibilitt. 

There  being  evidence  that  in  the  creation  of 
the  debt  in  question  the  credit  was  extended  and 
the  mortgage  taken  from  the  debtor  on  the 
faith  of  his  apparent  ownership  of  the  mort- 
gaged property,  testimony  of  the  claimant  that 
she  was  "perfectly  willing"  for  her  husband  "to 
make  this  mortgage  just  as  he  made  it"  was 
not  irrelevant  on  the  ground  that  she   would 
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not  be  bound  by  her  consent  to  the  making  of  a 
mortgage  on  her  property  for  a  debt  which  was 
not  her  own  debt. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  §{  484r-486,  846;  Dec  Dig. 
S132.»]  '  "  "  • 

3.  BxECTJntfN  (t  194*)— Claim  Cas»— Vbbwct. 
Of  the  property  levied  on,  certain  parts 
(the  bnggy  and  the  harness)  were  not  included  In 
the  mortgage,  and  uncontradicted  evidence  show- 
ed that  they  were  property  of  the  claimant, 
paid  for  out  of  her  separate  estate.  The  ver- 
dict finding  the  buggy  and  harness  snbject  to 
the  fl.  fa.  was  therefore  unauthorized. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  {§  671-674 ;  Dec  Dig.  {  194.*] 

Error  from  City  Court  of  Fitzgerald;  D.  B. 
GrliBn,  Judge. 

Action  by  the  Exchange  National  Bank 
against  A.  E.  Whltdiard.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Haywood  &  Cntta,  of  Fitzgerald,  and  Owens 
Johnson,  of  Atlanta,  tor  plaintiff  in  error. 
L.  Kennedy,  of  Fitzgerald,  tor  defendant  in 
error. 

WADE,  jr.   Judgment  reTersed. 

,  ROAM,  J.,  absent  on  accotmt  of  sickness. 


(IS  Q«.  App.  179) 

JACKSON  V.  STATE.     (No.  6706.) 

(Court  of  Appeals  of  Georgia.    Sept  11,  1914.) 

(SvOahu*  by  the  Court.) 

1.  liABCBRT    (I    32*)  —  IHDIOTUXNT  —  OWRKB- 
BHIP. 

In  an  indictment  for  larceny  from  the 
house,  the  ownership  of  the  house  and  of  the 
goods  alleged  to  have  been  stolen  can  properly 
be  laid  in  the  person  shown  to  have  charge  of 
both  as  agent  for  the  owner. 

[Ed.  Note. — For  other  cases,  see  tiarceny. 
Cent  Dig.  {§81-92,  99;    Dec.  Dig.  |  32.*] 

2.  Cbimihal  Law  (§  964*)— AppeaI/— Dkniai. 
OP  Nbw  Tbiai/— Statkmbnt  by  Judge. 

The  oral  personal  expressions  of  a  judge, 
preliminary  to  passing  upon  a  motion  for  new 
trial,  do  not  affect  a  final  and  unequivocal  judg- 
ment, either  granting  or  refusing  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  2419,  2420;  Dec  Dig.  t 
964.*] 

3.  Cbikiital  IiAW   (S  1160*)  — Appeal  — Dk- 
hial  of  New  Tbial. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  8084;  Dec  Dig.  {  1160.*] 

Error  from  Superior  Coart,  Forsyth  Coun- 
ty; H.  L.  Patterson,  Judge. 

Bill  Jackson  was  convicted  of  larceny,  and 
brings  error.    Affirmed. 

J.  P.  Brooke,  of  Alpharetta,  for  plaintiff 
in  error.  Herbert  Clay,  SoL  Gen.,  of  Mari- 
etta, for  the  State. 

RUSSELL,  C  3.  The  defendant  was  in- 
dicted, tried,  and  convicted  of  the  offense  of 
larceny  from  the  house.    The  evidence  shows 


that  one  Fowler,  who  had  possession  and 
control  of  a  mill  belonging  to  one  Jones,  and 
was  engaged  in  condnctlng  its  operations,  be- 
gan to  miss  com  from  the  toll  bin.  Finally, 
in  an  effort  to  locate  the  gollty  party,  he 
cut  np  some  thin  pink  and  white  paper  Into 
very  fine  particles,  so  that  it  would  resemble 
the  chaff  from  the  com,  and  mixed  it  with 
the  com  in  the  bin.  A  day  or  two  later  the 
defendant  brought  to  the  mUl  some  com, 
which,  upon  examination,  was  found  to  con- 
tain some  fine  particles  of  paper  similar  to 
that  placed  In  the  toll  bin  by  Fowler.  Upon 
being  questioned  as  to  how  he  came  Into 
possession  of  this  particular  com,  the  de- 
fendant stated  that  he  got  it  at  Shake  Rag, 
but  later  stated  that  he  got  it  at  Ehiluth. 
Samples  of  the  corn  taken  both  from  the  bin 
and  from  that  brought  to  the  mUl  by  the  de- 
fendant were  placed  In  evidence.  There  was 
also  evidence  tending  to  show  that  the  de- 
fendant had  endeavored  to  induce  a  young 
boy  employed  by  him  to  i^ear  that  he  (the 
boy)  had  helped  the  defendant  to  shell  the 
corn  which  the  defendant  carried  to  the 
mill.  The  defendant  moved  for  a  new  trial, 
the  motion  was  overruled,  and  exceptions  are 
taken  to  the  judgment  overruling  this  motion. 

[1]  1.  Plaintiff  in  error  insists  that  the 
conviction  was  illegal  because  the  Indictment 
charged  the  millhouse  and  the  com  as  being 
the  property  of  Dock  Fowler,  when  the  evi- 
dence showed  them  to  be  the  property  of 
Jonea  There  is  no  merit  in  this  contention. 
The  evidence  shows  that  the  house  was  in 
the  possession  of  Fowler,  and  that  the  goods 
stolen  were  in  his  custody  and  control,  and 
under  an  Indictment  for  larceny  from  the 
house  this  is  sufficient  Markbam  v.  State, 
26  Ga.  62 ;  Kldd  v.  SUte,  101  Ga.  628  (2),  28 
S.  E.  990;  Thomas  v.  State,  126  Ga.  286,  64 
S.  B.  182;  Goode  v.  State,  70  Ga.  762;  Peter- 
son V.  SUte,  6  Ga.  App.  491,  66  S.  E.  311 ; 
Wlmbish  T.  State,  89  Ga.  294,  16  S.  E.  325 ; 
Bradley  T.  State,  2  Ga.  App.  622,  68  S.  E. 
1064. 

[2]  2.  It  is  also  insisted  that  there  was  an 
abuse  of  discretion  on  the  part  of  the  trial 
judge  in  overruling  the  defendant's  motion 
for  new  trial,  because,  at  the  time  of  the 
overruling  of  the  motion,  he  remarked: 

"If  I  were  to  consult  my  feelings,  I  would 
grant  a  new  trial  in  this  case,  but  I  have  adopt- 
ed the  rule  of  not  disturbing  verdicts  of  juries, 
and  therefore  I  deny  this  motion." 

It  appears  from  the  brief  of  the  defend- 
ant's counsel  that  the  defendant  is  a  poor, 
but  respected,  farmer,  who  has  resided  In  the 
same  community  for  30  years,  and  no  doubt 
this  fact,  possibly  connected  with  other  facts 
unknown  to  this  court,  caused  the  learned 
trial  judge  to  have  for  the  defendant  a  great 
deal  of  personal  sympathy.  Indeed,  this  is 
suggested  by  the  fact  that  the  fine  imposed 
in  his  sentence  was  only  $60,  including  the 
costs  of  the  court  However,  as  was  said  by 
this  court  in  Merchants'  &  AClnent'  Trans- 
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portatlon  Oo.  r.  Goreorui,  4  6a.  App.  664,  62 
S.  a  130: 

"In  no  event  can  a  reriewing  conrt  look  be- 
yond the  order  disposing  of  the  motion  for  new 
trial,  or  the  recitals  in  a  bill  of  exceptions  af- 
firmatlTely  showing  that  bis  discretion  was  not 
exercised,  to  inquire  whether  the  judge  has  fail- 
ed to  exercise  his  discretion.  Even  when  the 
judge  gives  expression  orally  to  disapproval  of  a 
verdict,  and  does  not  incorporate  it  in  his  final 
judgment,  it  is  not  to  be  held  that  this  indicated 
that  there  was  not  Bnality  and  exercise  of  dis- 
cretion; it  will  be  treated  merely  as  indicating 
that  the  final  decision  was  not  reached  without 
difficulty." 

The  personal  remarks  of  the  learned  and 
experienced  judge  who  presided  In  ttals  case 
do  not  Indicate  tbat  there  was  not  a  freei 
and  nntrammeled  exercise  of  bis  Judicial 
discretion,  or  tbat  tbe  refusal  of  the  motion, 
though  he  adverted  to  matters  perhaps  not 
disclosed  by  the  record.  Indicated  any  abuse 
of  dlscretloa  To  paraphrase  tbe  statement 
of  Justice  Hall  tn  City  of  Atlanta  t.  Brown, 
73  Qa.  630,  it  seems  to  ns  to  amount  merely 
to  a  reluctant  refusal  to  exercise  his  discre- 
tion In  favor  of  the  defendant  If  a  presiding 
judge  were  to  give  frank  and  full  expression 
to  his  thoughts  In  every  case  In  which  he 
renders  a  judgment,  It  would  be  found  per- 
haps, in  tbe  majority  of  the  judgments  ren- 
dered, that  both  doubt  and  reluctance  pre- 
vailed. 

[3]  3.  The  evidence  for  the  prosecution, 
though  circumstantial,  supported  tbe  verdict, 
and.  It  not  being  made  to  appear  tbat  any 
error  of  law  was  committed.  It  Is  the  duty 
of  this  conrt  to  affirm  tbe  judgment  over- 
ruling the  motion  for  a  new  trial.  Copelan 
V.  State,  7  Oa.  App.  6d0,  67  S.  B.  833. 

Judgment '  afBrmed. 

BOAM,  J,,  absent  on  account  of  sickness^ 


(IS  Oa.  App.  US) 

TOOLS  T.  COOK.    (No.  6400.) 

(Conrt  of  Appeals  of  Georgia.    Sept  11, 1014.) 

(BtfUttbv*  hy  tht  Oomrt.) 

1.  Bills  akd  Motks  (§{  456,  487*)— Pleadiko 
({  248*)— Tbansmrbk— Bight  or  Aotioh— 
Ame.hdmbnt. 

Where  the  transferee  of  a  note  is  unable 
to  maintain  an  action  on  it  in  his  own  name, 
his  rights  may  be  enforced  by  an  action  in  the 
name  of  his  assignor,  suing  for  his  use;  and 
where  an  action  on  the  note  has  been  brought 
in  his  own  name,  an  amendment  naming  the 
assignor  as  plaintiff,  suing  for  his  use,  does  not 
change  the  cause  of  action,  or  substitnte  for  the 
original  plaintiS  a  new  and  distinct  party.  It 
merely  truly  characterizes  the  original  plaintiff. 
The  fact  that  the  assignor  is  tbe  administrator 
of  the  estate  of  the  original  owner  of  the  trans- 
ferred note  does  not  constitute  an  exception  to 
this  rule. 

[Ed.   Note.— For  other  cases,  see   Bills   and 


Notes,    Cent    Dig.   j|    1877-1380,   1382-1392, 
'  1575-1583;     Dec       

706,  708%,  70d;  Dec.  Dte.'i  248.«1 


I'VUIVB,       VytrUU       J-'-lK.       8S       J.OII— JLOOW,      XOOfa— XOO^r 

1394-1420%,    1575-1583;     Dec    Dig.    U   456, 
487;*    Pleading,  Cent  Dig.  U  686,  687,  689- 


2.  Bnx8  Avo  Nones  (f  634*)  —  Attobnky's 

B^»— NOTICB— ElTECnVKNESS. 

Where  a  statutory  notice,  given  before  the 
filing  of  a  suit  of  the  character  stated  above, 
for  the  purpose  ot  fixing  llabiUi?  for  attorney's 
fees  as  provided  for  in  the  note  sued  on,  indi- 
cates that  the  suit  is  to  be  brought  by  the  hold- 
er of  the  note,  the  notice  is  not  rendered  inef- 
fectual bv  an  amendment  nvning  the  assignor 
as  plaintiff,  suing  for  th(  use  of  the  holder. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  if  1946,  1947;    Dec  Dig.  | 

8.  Bnxs  Awn  Nona  (|  684*)  —  Attobmbt's 

FxB— NonoB— Sdhtoienot. 

The  filing  of  a  plaintiiE's  petition,  unless 
followed  by  proper  service  on  the  defendant,  is 
not  the  commencement  of  a  salt  Where  notice 
of  intention  to  bring  suit  on  a  promissory  note 
stated  that  the  suit  would  be  returnable  to  the 
September  term  of  the  court  and  the  plaintiff's 
petition,  though  filed  in  due  time  for  the  Sep- 
tember term,  had  no  process  attached  to  it  and 
service  was  not  made  until  after  the  conrt  in 
November  granted  an  order  to  perfect  service 
for  the  December  term,  the  notice  was  not  a 
compliance  with  the  statute,  making  notice  of 
an  intention  to  sue  a  prerequisite  to  tlie  recov- 
ery of  attorney's  fees  on  the  note.  Notice  nam- 
ing a  term  preceding  the  term  to  which  the 
suit  is  returnable  will  not  suffice.  A  demurrer 
to  that  part  of  the  petition  which  relates  to  the 
claim  of  attorney's  fees  should  therefore  liave 
l>een  sustained. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1946,  1947;  Dec  Dig.  | 
534.*] 

Error  from  City  Oonrt  of  BfiUer  County; 
W.  I.  Geer,  Judge. 

Action  by  Mrs.  T.  O.  Jones  against  Joe 
Toole,  wherein  the  designation  of .  plalntift 
was  changed  to  W.  (X  Cook,  administrator  of 
John  Cook,  Sr.,  for  the.  use  of  Mrs.  T.  O. 
Jones.  Demurrer  to  petition  overruled,  and 
defendant  brings  error.  Affirmed  with  direc- 
tion. 

Bush  h  Stapleton,  of  Colquitt,  for  plaintur 
in  error.    P.  D.  Bldi,  of  Coliiuitt,  for  defteid- 

ant  in  error. 

BUSSELL^  O.  J.  Mr&  T.  O.  Jones  brought 
suit  in  her  own  name  against  Joe  Toole  In 
the  city  conrt  of  Miller  county  on  a  promis- 
sory note  for  $1,000,  due  October  1, 1912.  Tbe 
note  was  payable  to  John  Cook,  Sr.,  and  on 
the  back  of  it  was  the  following :  "n^ransfer 
within  note  to  Mrs.  T.  O.  Jones.  May  16, 
1913.  W.  a  CJook,  Adm'r."  Tbe  defendant 
demurred  to  the-  petition,  on  the  ground  tbat 
tbe  note  showed  no  title  in  the  plaintiff.  Tbe 
plaintiff  amended  her  petition  by  setting  out 
that  John  Cook,  Sr.,  owned  the  note  at  the 
time  of  his  death,  that  W.  C.  Cook  was  tbe 
administrator  of  tbe  estate  of  John  C!ook,  Sr, 
and  tbat  the  note  was  duly  transferred  to 
Mrs.  Jones  by  the  administrator,  and  that  the 
transfer  was  made  without  a  public  sale  and 
without  an  order  of  court  The  defendant 
filed  a  second  demurrer,  on  the  grounds  that 
the  petition  tailed  to  show  that  title  had  ever 
passed  out  of  the  administrator,  and  that  be- 
cause it  failed  to  show  tbat  the  plaintiff  pur- 
chased the  note  at  administrator's  sale,  or 


•For  other  oasis  ■••  sams  topic  and  section  NOU BBK  In  Dae.  Dig.  A  Am.  Dig.  Kay-No.  Sarlw  4  Bep'r  iBdcxaa 
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that  tile  note  was  ever  sold  under  order  from 
the  court  of  ordinary.  The  plaintiff  again 
amended  the  iwtltion,  by  striking  the  first 
amendment,  and  making  the  suit  proceed  aa 
In  the  name  of  W.  C.  Cook,  administrator  of 
the  estate  of  John  Cook,  St.,  for  the  nse  of 
Mrs.  T.  O.  Jones.  The  defendant  demurred 
generally  to  tlie  petition  as  amended,  on  the 
ground  that  an  administrator  has  no  right  to 
bring  a  suit  for  the  use  of  any  one,  and  de- 
murred espedally  to  the  fourth  paragraph, 
which  relates  to  notice  of  intention  to  sne 
and  to  claim  attorney's  fees.  It  was  contend- 
ed in  the  demnrrer:  First,  that  attorney's 
fees  were  not  collectible,  for  the  reason  that 
the  notice  of  the  Intention  to  sue  was  given 
In  the  name  of  the  original  plaintiff,  Mrs.  T. 
G.  Jones,  while  by  the  amendment  It  was  at- 
tempted to  proceed  in  the  name  of  another 
party  for  her  nse;  and  in  the  third  ground 
of  the  demurrer  it  was  contended  generally 
that  the  notice  was  "Insnffldent  In  law  to 
bind  defendant  for  attorney's  ffees."  The 
court  overruled  the  demurrer,  and  the  defend- 
ant excepted. 

[1]  1.  We  are  of  the  opinion  that  there  la 
no  merit  In  that  portion  of  the  demurrer 
wbidi  attacks  the  petition  on  the  ground  that 
the  administrator  had  no  right  to  sue  for  the 
nse  of  the  plaintiff. 

"When  it  becomes  necessary  for  the  purpose 
of  enfordng  his  rights,  a  party  plaintiff  may 
amend  by  substituting  the  name  of  another  per- 
son in  Ills  stead,  suing  for  his  use."  Muagrove 
V.  Luther  Pubg.  Co.,  10  Oa.  App.  650,  73  S. 
B.  095;  Metropolitan  Iiife  Ins.  Co.  ▼.  Morrow, 
10  Oa.  App.  4aS,  78  S.  B.  007;  CivU  Code,  | 
5680. 

"A  party  who  brings  a  suit  upon  a  chose  in 
action,  •  •  •  [when]  he  baa  only  the  equita- 
ble title  thereto,  may  amend  his  declaration  by 
adding  the  name  of  the  person  who  has  the 
1^»1  title,  suinc  for  his  use."  Estes  v.  Thomp- 
son, 90  Oa.  608,  17   S.  B.  98. 

The  fact  that  the  assignor  of  the  note  sued 
on  is  th6  administrator  of  the  estate  of  the 
original  owner  does  not  consUtute  an  excep- 
tion to  this  rule. 

[2]  2.  Sinee  sadi  an  amendment  does  not 
substitute  for  the  original  plaintiff  a  new  and 
distinct  party,  but'  "merely  truly  character- 
izes the  original  plaintiff"  (Metropolitan  Life 
Ins.  Co.  T.  Morrow,  supra),  the  amendment  in 
the  present' case -did  not  render  ineffectual 
the  notice  of  Intention  to  sue,  given  for  the 
purpose  of  fixing  liability  for  attorney's  fees, 
which  Indicated  that  the  salt  was  to  be 
brought  by  the  holder  of  the  note.  The  court, 
therefore,  properly  overmled  the  first  objec- 
tion made  in  the  demurrer  as  to  the  notice  of 
intention  to  sne. 

[3]  3.  We  are,  however,  of  the  (pinion  that 
the  notice  of  Intention  to  sue  was,  for  an- 
other reason,  "InsnfiBdetat  In  law  to  bind  the 
defendant  for  attorney's  fees,"  as  was  con- 
tended by  the  demurrer.  The  notice  of  in- 
tention to  sue,  a  copy  of  which  to  attached  to 
the  petition,  is  dated  Jttne  5,  1913,  and  says: 
"We  will  file  suit  returnable  to  the  September 


term  of  the  city  court  of  MiUer  county,"  etc. 
The  petition  shows  on  its  face  that  it  was 
filed  In  Augnst,  but  it  appears  that  no  process 
was  issued,  and  that  no  service  was  made 
until  after  the  court,  at  an  adjourned  term  In 
November,  granted  an  order  to  perfect  serv- 
ice for  the  December  term  of  the  court.  In 
Nicholas  V.  British  American  Assurance  Co., 
109  Ga.  621,  34  S.  B.  1004,  It  was  held: 

"Where  a  petition  setting  out  a  cause  of  ac- 
tion has  been  filed  and  followed  up  by  the  issu- 
ance of  process  and  service,  the  time  of  the 
commencement  of  the  suit  is  the  date  of  the 
filing..  But  where,  after  aueh  filing,  no  process 
of  any  character  was  issned  and  annexed  to  the 
petition,  nor  waived,  before  the  commencement 
of  the  term  to  which  the  petition  was  made 
returnable,  there  was  in  fact  no  suit  pending." 

See,  also.  Cherry  v.  North  &  South  B.  Co., 
66  Ga.  633. 

As  the  notice  In  the  present  case  stated 
that  the  suit  would  be  brought  to  the  Septem- 
ber term,  and  as  there  was  no  suit  returnable 
to  that  term,  the  notice  did  not  comply  with 
the  statute.  Notice  naming  a  term  preceding 
the  term  to  which  the  suit  is  returnable  will 
not  suffice.  Monroe  y.  CHtlzena'  Bank,  8  Oa. 
App.  296,  69  S.  B.  844. 

The  Judgment  of  the  court  below  is  af- 
firmed, with  direction  that,  upon  the  further 
hearing  of  the  case,  the  third  paragraph  of 
the  defendant's  demurrer  be  sustained,  and 
that  the  fourth  paragraph  of  the  plaintUTs 
petition  be  stricken. 

Judgment  affirmed,  with  direction. 

BOAN,  J„  absent  on  acconnt  of  slckneas. 

as  Ga.  App.  1») 
ATKINSON  et  aL  v.  BBANTLBY. 
(No.  6369.) 

(Court  of  Appeals  of  Georgia.    Sept  U,  1014.) 

(SyXMmt  by  <k«  Ooiirt.)  ' 

1.  Pleaohto  ({  248*)— BiaHT  to  Amxnd. 

A  petition  Is  amendable  where  "there  can 
be  no  doubt  that  the  original  declaration  and 
the  amendment  offered  refer  to  one  and  the 
same  cause  of  action,  that  cause  of  action 
which  was  from  the  beginning  in  tlie  pleader's 
mind,  and  which  he  wished  and  intended  to 
prosecute  to  iudgment" ;  and  the  amendment 
offered  and  allowed  came  within  this  ruling. 
Horn  V.  Western  Union  Ttiegraph  Co.,  88 
Ga.  638,  16  S,  E.  16 ;  Ga.  By.  &  Electric  Go. 
V.  Bailey,  9  Oa.  App.  106  (2),  70  S.  E.  607. 
[Ed.  Note.— ITor  other  cases,  see  Pleading, 
Cent  Dig.  tj  686,  687,  680-706,  708%,  709; 
Dec.  Dig?  J  248.*] 

2.  Appkai.  hxm  Bbboi  (i  1001*)— Cakbikbs 
(i  S20»)— PiwniNo  OF  Fact— EviOTHCB— IN- 
JUBT  TO  Pabsenoxb— QussnoN  I«B  JUBT. 

Where  a  railway  conductor  undertakes  to 
assist  a  pregnant  woman  passenger  to  alight 
from  a  train  at  her  destination,  tbe  question 
as  to  whether  he  was  ne^igent  in  the  act,  or 
exercised  extraordinary  diUgence  in  so  doing,  is 
for  the  jury  to  determine,  and  the  finding  of  the 
jury  in  such  a  case  is  not  to  be  disturbed  if 
there  is  any  reasonable  Inference  from  the  facts 
and  circumstances  In  proof  which  supports  tbe 
verdict  South.  By.  Co.  v.  Crabb,  10  Oa.  App. 
659,  73  S.  E.  869;    Ceorgia  Railroad  &  Bkg. 
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Co.  r.  Usry,  82  Oa.  B4,  8  S.  B.  186,  14  Am. 
St.  Rep.  140. 

[Ed.  Note. — For  other  caaea,  aee  Appeal  and 
Error,  Cent.  Dig,  SS  3922,  S92&-3954;  Dec. 
Dig.  {  1001;*  Carriers,  Cent.  Dig.  f!  1118, 
1126,  1149,  1163,  1160,  1167,  1179,  1190, 
1217,  1233,  1244,  1248,  1316-1325;    Dec.  Dig. 

3.  Cabbiebs  (|§  316,  320*)— Injtjst  to  Pab- 

BENOEB— EtIOENCK— QUKBTION  FOB  JUBT. 

It  is  not  incumbent  on  the  plaintiff  in 
aach  a  case  to  prove  the  alleged  negligence  of 
the  defendant  by  a  preponderance  of  the  addi- 
tional evidence.  Upon  aubmitting  evidence  that 
ahe  waa  injured  while  alighting  from  the  train, 
aa  alleged  in  her  petition,  the  preanmption  arose 
that  the  injury  was  dne  to  the  company's  neg- 
ligence. It  was  for  the  jnry  to  say  whether 
this  presumption  waa  sufficiently  rebutted  by 
testimony  offered  on  behalf  of  the  defendant. 
The  court  did  not  err  in  overruling  the  defend- 
ants modon  for  nonsuit  Killian  v.  Ga.  Rail- 
road Co.,  97  Ga.  727,  25  S.  E.  384 ;  Ga.  Ry. 
&  Electric  Co.  V.  Bailey,  9  Oa.  App.  106  (9), 
70  S.  E.  607. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent.  Dig.  §f  1118,  1126,  1149,  1153,  1160, 
1167.  1179.  1190.  1217,  1233.  1244.  124^,  1261, 
12te,  1283,  1285-1204,  1316-1826;  Deo.  Dig. 
IS  816,  320.*] 

4.  YXBDIOT   AND   DENIAL  Or  NEW   TRIAL   Af- 
PBOTED. 

The  issues  were  fairly  submitted  to  the 
jury,  and  while  there  was  great  conflict  in  the 
testimony  adduced^  the  evidence  as  a  whole  au- 
thoHawd  the  verdict,  and  no  sufficient  reason 
haa  been  shown  why  the  judgment  of  the  court 
overruling  the  defendant's  motion  for  new  trial 
should  be  reversed. 

Error  from  City  Court  of  Baxley;  Alvln  V. 
Sellers,  Judge. 

Actiou  by  Maggie  Brantley  against  H.  M. 
Atldnson  and  others,  receivers,  for  personal 
Injuries.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Boiling  VHiitfleld,  of  Brunswick,  and  J.  B. 
Moore,  of  Baxley,  for  plaintiffs  in  error. 
W.  W.  Bennett,  of  Baxley,  and  Lankford  & 
Moore,  of  Douglas,  for  defendant  in  error. 

BCSSELL,  C.  J.    Judgment  afDrmed. 

BOAN,  J.,  absent  on  account  of  sickness. 


(16  Qs.  App.  UE) 

POSTAL   TELEGBAPH-CABLB    CO.   ▼. 
CITY  OF  CORDELE.     (No.  6127.) 

(Court  of  Appeals  of  Georgia.    Sept.  11,  1914.) 

(Bj/naiuM  hv  tha  Court.) 

Validitt  of  Citt  Obdinance— Ovsbbuuno 
OF  Cebtiobabi. 
The  Supreme  Court,  In  answer  to  the  ques- 
tion certified  by  this  court,  having  held  that 
the  ordinance  of  the  City  of  Cordele  which  im- 
posed a  license  tax  of  $100  on  each  telegraph 
company  doing  an  intrastate  business  within 
the  said  city  Is  excessive,  unreasonable,  and 
confiscatory,  and  therefore  invalid  (Postal  Tel- 
egraph Cable  Co.  v.  Mayor  of  Cordele,  141  Ga. 
658,  82  S.  E.  26),  it  follows  that  the  judge 
of  the  superior  court  erred  in  overruling  the 
certiorari. 

Error  from  Superior  Court,  Crisp  Coun- 
ty; W.  P.  George,  Jadge. 


A  conviction  of  the  Postal  Telegraph-Cable 
Company  in  the  recorder's  court  for  violat- 
ing a  dty  ordinance  was  affirmed  by  the  su- 
perior court  on  certiorari,  and  the  case  car- 
ried by  writ  of  error  to  the  Court  of  Appeals, 
which  certlfled  certain  questions  to  the  Su- 
preme Court  In  conformity  with  the  an- 
swers returned  a41  Oa.  668,  82  S.  E.  26), 
the  judgment  of  the  superior  court,  overrul- 
ing certiorari,  reversed. 

Anderson  &  Rountree,  of  Atlanta,  and  J. 
T.  Hill,  of  Cordele,  for  plaintiff  ia  error. 
Whipple  &  McKenzie,  of  Cordele,  for  de- 
fendant in  error. 

RUSSELL,  a  3.    Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  sickneea. 


(IB  Oa.  App.  174) 
FITZGERALD   GRANITOID   CO.   et   aL   v. 
ALPHA  PORTLAND  CEMENT 
CO.     (No.  6572.) 

(Cioart  of  Appeals  of  Georgia.    Sept  U.  1814J 
(BvlUihu*  ly  the  OowK) 

1.  EXBOXTTION    (§    166*)— AVITDAVIX   OV  IlXC- 
OAUTT— GaOUNDS. 

An  allegation  that  a  defendant  hai  been 
denied  his  day  in  court,  because,  at  a  time 
prior  to  the  judgment  he  had  an  agreement 
with  the  piaintiirs  attorneys  to  place  a  credit 
of  $150  upon  the  note,  and  also  an  agreement 
with  the  attorneys  that  a'  judgment  would  not 
be  taken  without  extending  the  credit  or  with- 
out giving  notice  to  the  indorser  of  the  note, 
affords  no  ground  for  the  interposition  of  aa 
affidavit  of  illegality.  A  defendant  against 
whom  a  judgment  is  rendered,  after  he  has  been 
duly  served,  has,  in  le^  contemplation  "had  hia 
day  in  court,"  and  "cannot  go  behind  (he  judg- 
ment by  affidavit  of  illegality.''  If  he  has  been 
deprived  of  a  hearing  by  the  plaintifTs  fraud, 
unmixed  with  negligence  on  his  own  part,  a  peti- 
tion in  equity  to  set  aside  the  judgment  wilt  lie. 
[Ed.  Note.— For  other  cases,  see  Execution. 
Cent  Dig.  a  486,  486;   Dec.  Dig.  (  166.*] 

2.  Evidence  (J  4S*)— Jcdiciai,  Notice— Pkiok 
Pboceedinos. 

The  judgment,  aa  It  appears  on  the  record, 
itself  contradicts  the  allegation  of  the  afBdavtt 
of  illegality  that  the  execution  did  not  follow 
the  judgment.  Judicial  knowledge  so  far  ex- 
tends to  judgments  rendered  at  a  previous  term 
of  the  court  that  the  court  will  take  judicial 
notice  of  papers,  orders,  judgments,  and  decrees 
pertaining  to  and  growing  out  of  the  same  liti- 
gation and  of  the  various  steps  taken  therein. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  62-65 ;  Dec.  Dig.  |  43.*] 

3.  ExEcnnoN  (|  166*}— Affidavit  of  Iux- 

OALITT— GBOITNDa— EbBOBS     IN     ADVIBTISE- 

UENT. 

Since  the  title  of  a  purchaser  at  a  sheriff's 
sale  depends  upon  "the  Judgment  the  levy  and 
the  deed,  all  other  questions  are  l>etweeo  the 
parties  to  the  judgment  and  the  officer." 
Brooks  V.  Rooney,  11  Ga.  423,  66  Am.  De&  430. 
Errors  in-  the  advertisement  of  property  levied 
on  under  execution  cannot  properly  be  made 
the  ground  of  an  affidavit  of  illegality,  but  the 
party  suffering  thereby  will  be  remitted  to  Iiis 
remedy  against  the  officer. 

[Ed.   Note.— For  other  cases,   see   ExecutiMi, 
Cent  Dig.  }}  485,  486;   DecTDig.  f  166.*] 
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Error  from  City  Court  of  Fitzgerald;  D.  Bl. 
Griffin,  Judge. 

Action  by  the  Alpha  Portland  Cement  Com- 
pany against  the  Fitzgerald  Granitoid  Com- 
pany and  others.  Judgment  for  plaintiff,  ex- 
ecution Issned  to  which  Illegality  of  affidavit 
was  filed,  and  from  diamlssal  of  Bach  affidavit 
def«idants  bring  error.    Affirmed. 

£3.  Wall,  of  Fitzgerald,  for  plaintiffs  in  er^ 
ror.  McDonald  &  Grantham,  of  Fitzgerald, 
for  defendant  In  error. 

RUSSELL,  O.  J.  The  plalntifle  In  error 
contend  that  they  have  been  deprived  of  their 
day  in  court  and  that  illegality  is  their  jwoper 
remedy.  It  appears  from  the  record  that  the 
Alpha  Portland  Cement  Company  brou^t  suit 
against  the  Fitzgerald  Granitoid  Company,  a 
corporation,  as  principal,  and  C.  W.  Hayes,  as 
indorser,  upon  a  promissory  note  for  $456, 
with  interest  and  attorney's  fees.  The  peti- 
tion apd  process  were  duly  served  upon  the 
corporation,  and  personally  upon  Hayea 
No  Issuable  defense  having  been  filed.  Judg- 
ment was  entered  by  default  on  September  5, 
1913,  against  the  principal  and  the  Indorser, 
and  execution  was  issued  on  the  same  day. 
On  November  6,  1913,  the  execution  was 
levied  upon  certain  personal  property,  and  on 
December  2d  the  defendants  Interposed  an 
affidavit  of  illegality  to  the  levy.  The  il- 
legality Is  based  upon  three  grounds:  (1) 
"Deponent  has  never  bad  his  day  In  court, 
and  was  denied  his  day  in  court  by  an  agree- 
ment  had  with  plalntifTs  attorneys  prior  to 
the  return  day  of  said  court  to  place  a  credit 
upon  the  note  sued  upon  of  $150.  Relying  up- 
on said  agreement,  deponent  did  not  appear 
and  defend  said  suit  Plaintiff's  attorneys 
further  agreed  not  to  take  a  Judgment  with- 
out extending  said  credit  or  notifying  de- 
ponent, and,  relying  on  said  agreement,  de- 
ponent did  not  appear  and  defmd  the  suit, 
and  was  not  notified  of  the  Judgment  having 
been  taken  until  it  was  too  late  to  defend  the 
suit."  (2)  "Because  the  execution  does  not  fol- 
low the  Judgment;  the  Judgment  recites  and 
was  only  taken  against  the  Fitzgerald  Grani- 
toid Company,  and  the  execution  recfles  and 
was  issued  against  Fitzgerald  Granitoid  Com- 
pany and  C.  W.  Hayes,  Indorser.  Also  the 
amount  of  the  attorney's  fees  recited  in  the 
Judgment  is  $40.83,  and  in  the  execution  the 
amount  of  attorney's  fees  recited  is  $46.83." 
(3)  Because  the  property  levied  upon  Is  being 
advertised  for  sale  as  articles  difficult  and  exJ 
pensive  to  transport,  when  such  is  not  a  fact, 
but  the  property  levied  on  Is  personal  proper- 
ty which  can  be  easily  transported,  especially 
the  horse,  and  the  execution  is  proceeding 
illegally  in  attempting  to  sell  the  property 
otherwise  than  before  the  courthouse  door. 
At  the  trial  the  plaintiff  in  execution  made 
an  oral  motion  to  dismiss  the  affidavit  of  il- 
legality as  insufficient  in  law.  The  court 
sustained  this  motion,  and  the  defendants  ex- 
cepted. 


[1]  1.  Nothing  is  better  settled  than  that 
the  right  to  file  an  affidavit  of  Illegality  as 
provided  for  in  Civil  Code,  S  5305,  does  not 
include  the  right  to  go  behind  the  Judgment 
Section  5311  of  the  Civil  Code  provides  that : 

"If  the  defendant  has  not  been  served,  and 
does  not  appear,  he  may  take  advantage  of  the 
defect  by  affidavit  of  illegality;  but  if  he  has 
had  his  day  in  court,  he  cannot  go  behind  the 
judgment  by  an  affidavit  of  illegality." 

In  the  case  sub  Judice,  If  there  had  been  no 
service,  the  Judgment  would  have  been  a 
nullity  and  an  affidavit  of  illegality  'would 
lie,  but  both  of  the  defendants  were  served, 
and  therefore  the  only  question  which  arises 
(assuming  the  statements  of  the  affidavit  to 
be  true)  is  whether  they  can  by  affidavit  of 
illegally,  take  advantage  of  the  fact'  that 
they  were  misled  by  the  plaintiff's  attorneys, 
and  thus  fraudulently  Induced  to  remain 
away  from  court  and  prevented  from  making 
a  defense.  In  Tumlln  v.  O'Bryan,  68  Ga.  66, 
it  was  held  that  if  a  Judgment  Is  rendered 
against  a  defendant  by  fraud,  accident,  or- 
mistake,  or  the  act  of  the  adverse  party,  un- 
mixed with  negligence  on  his  own  part,  his 
remedy  Is  by  motion  to  vacate  the  Judgment, 
or  bill  in  equity  for  relief.  That  an  affidavit 
of  illegality  is  not  the  proper  remedy  in  such 
a  case  was  said  to  be  "too  manifest  for 
doubt" 

"Where  there  was  service,  Jarisdiction  In  the 
court  of  the  amount  and  person,  as  well  aa 
Judgment  against  the  defendant,  althoogh  such 
Judgment  may  not  have  been  founded  on  suffi- 
cient evidence,  or  rendered  by  default,  it  is  con- 
clusive as  against  an  affidavit  of  illegality  baaed 
on  causes  anterior  thereto."  Greene  T.  Oil- 
pbant,  64  Ga.  565. 

The  Supreme  Court  held  In  Hood  t.  Parker, 
63  Ga.  510,  that: 

"To  deny  that  a  judgment  ought  to  have  been 
rendered,  on  account  of  pre-existing  facts,  is 
to  go  behind  the  Judgment" 

In  the  last-named  case  the  affiant  sought 
to  set  up  that  he  appeared  in  court  and  pro- 
posed to  file  his  plea  of  discharge  In  bank- 
ruptcy, when  the  Justice  of  the  peace  presid- 
ing informed  him  that  it  waa  unnecessary, 
and  that  no  Judgment  would  be  rendered 
against  him.  The  defendant  left,,  and  had  no 
intimation  that  the  Judgment  had  be&i  ren- 
dered against  him  untU  the  fi.  fa.  was  issned. 
Chief  Juslce  Bleckley  ruled  that : 

"The  rendiUon  of  Judgment  after  such  assur- 
ances, and  after  the  party  had  witlidrawn  from 
the  court  on  account  of  them,  was,  even  if  not 
corrupt,  deeply  and  Bhockingly  erroneons ;  but 
the  remedy  was  certiorari  and  hot  affidavit  of 
illegality.  There  is  no  denial  that  summons 
was  duly  served,  and  it  is  plain  that  the  de- 
fendant might  have  pleaded  and  defended  the 
suit  if  he  had  been  so  disposed.  He  cannot  he 
heard  upon  an  affidavit  of  illegality  to  show 
why  he  did  not  exercise  this  privilege." 

The  law  prior  to  thfl  Code  was  perhaps  sren 
more  strict  than  the  provisions  of  the  pres- 
ent section  6311,  supra.  See  Rogers  v.  Evans, 
8  Ga.  14S,  62  Am.  Dec.  890;  Mangttam  v. 
Reed,  11  Oa.  137;  Bassett  v.  Governor,  11  Ga. 
220.  In  Southern  Ry.  Co.  v.  Daniels,  108 
Qa.  SO,  28  S.  E.  761,  the  contention  here 
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made  that  tbe  defendant  bad  not  had  a  day 
In  conrt  was  answered  by  tbe  rallng  of  Pre- 
siding Justice  LumpUni  who  said : 

"A  defendant  against  whom  a  judgment  was 
rendered  after  he  had  been  duly  served  has,  in 
legal  contemplation,  'had  his  day  in  court,'  and 
'cannot  go  behind  the  judgment  by  an  amdavlt 
of  illegaUty/" 

If  tbe  defendants  in  this  case  were  de- 
prived of  a  hearing  by  the  fraud  of  the  plain- 
tiff's attorneys,  unmixed  with  negligence  on 
the  part  of  the  defendants,  their  remedy 
would  be  a  resort  to  equity  by  a  petition  to 
set  aside  the  Judgment.  See  Brewer  t.  Jones, 
44  6a.  71.  In  any  event,  the  fact  that  the 
attorneys  of  the  plaintlfC  in  the  case  at  bar, 
by  misleading  the  defendants,  may  Itave  pre- 
vented them  from  defending  the  suit  puts 
them  in  no  better  l^al  position  than  was 
the  party  filing  tbe  affidavit  of  IllegaUty  in 
Hood  V.  Paricer,  supra,  who  was  misled  by  tbe 
justioe  of  tbe  peace.  A  Justice  of  the  peace 
may  be  assumed  to  be  at  least  a  benevolent 
.and  Impartial  arbiter,  whereas  It  is  to  be  pre- 
sumed that  the  statements  of  the  attorneys 
of  one's  adversaries  are  to  be  regarded  with 
more  or  less  caution,  naturally  induced  by 
the  fact  that  their  flist  duty  is  to  their 
clients. 

[2]  2.  As  to  the  second  gronnd  of  Illegality, 
to  the  effect  that  the  execution  does  not  fol- 
low the  Judgment,  because  there  was  no 
Judgment  against  the  Indorser,  and  because 
the  Judgment  for  attorney's  fees  was  only 
for  140.83,  It  is  doubtful  if  this  ground  might 
not  be  treated  as  abandoned,  since  there  ap* 
pears  In  the  brief  only  a  very  general  and 
Indefinite  mention  of  it  as  one  of  the  as- 
signments of  error  in  the  bill  of  exceptions. 
However,  we  think  the  court  could  very  prop- 
erly have  dismissed  this  gronnd  of  Illegality, 
for  It  appears  from  the  record  as  transmitted 
to  this  court  that  the  execution  does  in  fact 
follow  the  Judgment  exactly.  Judgment  was 
taken  against  the  indorser,  and  the  amount  of 
the  Judgment  for  attorney's  fees  was  not 
$40.83,  but  $46.83,  Just  as  it  appears  in  the 
execution.  We  think  the  court  could  take 
Judicial  cognisance  of  the  contents  of  a  Judg- 
ment which  the  conrt  itself  had  rendered, 
and  that  it  would  be  palpably  unnecessary 
to  submit  to  a  Jury  an  issue  which  must  have 
but  one  result.  In  any  event,  the  plaintiff 
In  error  was  not  hurt  by  the  court's  ruling 
upon  this  ground  of  the  illegality,  as  now 
appears  from  an  inspection  of  the  certified 
transcript  of  the  record  of  the  Judgment  and 
execution.  It  has  nnlformly  been  held  in  this 
state  that  a  Judgment  rests  In  the  breast  of 
the  court  until  the  adjournment  of  the  term 
at  which  It  was  rendered,  and  during  that 
time  is,  of  course,  within  the  knowledge  of 
tbe  court,  but  the  Question  as  to  whether  Ju- 
dicial knowledge  extends  to  Judgments  ren- 
dered at  previous  terms  of  court  does  not 
seem  to  have  been  expressly  decided.  But 
the  proposition  that  courts  will  take  Judicial 
notice  of  papers,  orders,  and  decrees  growing 
out  of  tbe  same  litigation,  and  the  various 


steps  taken  In  the  same  litigation,  seems  to 
be  well  settled  in  other  Jurisdictions.  Butler 
V.  Eaton,  141  U.  &  240,  11  Sup.  Ct  985,  35 
L.  Ed.  713;  Bailey  v.  Kerr.  180  HL  412,  54 
N.  E.  166(3).  In  the  Bailey  Case,  supra, 
the  court  said: 

"The  rale  is  w^  settled  that  a  court  will 
take  judicial  notice  of  tbe  state  of  the  plead- 
ings and  the  Tariona  steps  which  have  been 
taken  in  a  particnlar  cause  pending  before  it" 
(citing  Secrut  v.  Petty,  109  UL  188). 

See,  also,  Farrar  v.  Bates,  55  Tex.  198; 
Boze  V.  Island  (Tex.  Civ.  App.)  94  S.  W.  460; 
Wilson  V.  Calcnlagiaph,  153  Fed.  961,  83  C. 
a  A.  77;  Haaren  v.  Mould,  144  Iowa,  296, 
122  N.  W.  921,  24  L.  B.  A.  (N.  8.)  404,  and 
citations.  In  Flood  v.  Ubby,  38  Wash.  366, 
80  Paa  633t  107  Am.  8L  Bep.  861,  the  court 
held  that: 

"A  proceeding  sapplementary  to  execution  is 
merely  auxiliary  to  the  original  action,  and  the 
court  will  take  Judicial  notice  of  the  entire 
record." 

[1]  8.  By  the  third  ground  of  Oie  Ulegality 
it  Is  sought  to  arrest  the  sale  becanse,  as  is 
alleged,  the  sheriff  advertised  that  the  sale 
would  be  held  at  a  place  other  than  the  court- 
house, and  because  a  large  part  of  the  proi»- 
erty  levied  upon  was  not  difficult  or  expensive 
to  transport  and  expose  at  the  courthouse 
door.  It  seems  to  be  well  settled  that  for  an 
Injury  likely  to  accrue  to  a  defendant  from 
the  failure  of  the  sheriff  to  properly  ad- 
vertise property,  or  on  account  of  the  sher- 
IfTs  having  improperly  advertised  it,  the  de- 
fendant must  look  to  the  sheriff.  The  remedy 
in  either  case  Is  not  by  affidavit  of  illegality, 
but  by  an  action  against  the  sheriff  upon 
his  bond.  In  Jeffries  v.  Bartlett,  75  Ga.  230, 
the  affidavit  of  illegality  set  up  that  there 
was  no  proper  description  of  60  acres  of  the 
land  levied  upon.  The  court  dU  not  under- 
take to  pass  upon  the  sufficiency  of  the  de- 
scription, for  the  reason,  that  tbe  advertise- 
ment was  not  set  out  in  tbe  pleadings,  but 
held  that  errors  In  an  advertisement  of  a 
sale  of  land  levied  on  by  execution  cannot 
be  stopped  by  affidavit  of  illegality,  and  the 
party  suffering  thereby  will  be  remitted  to 
his  remedy  against  the  officer.  In  TreadweU 
V.  Beaudiamp,  82  Oa.  736,  9  8.  B.  1040,  the 
sheriff  was  ruled  for  accepting  an  affidavit 
of  illegality  which  set  up  deficiencies  in  the 
sheriff's  advertisement  and  bis  description  of 
the  premises  levied  upon,  and  the  Judgment 
of  the  superior  court,  discharging  the  rule 
against  the  sheriff,  was  reversed.  The 
grounds  of  Oie  affidavit  of  illegality  in  that 
case,  as  in  the  case  at  bar,  related  to  the 
nature  of  the  advertisement  of  the  sale  by 
the  officer;  and  in  passing  upon  them  Cihlef 
Justice  Bleckley.sald: 

"If  either  of  these  grounds  was  good,  it  most 
have  been  because  the  sheriff  failed  to  perform 
his  du^,  and  of  course  he  can  take  no  advan- 
tage of  a  delay  which  was  the  result  of  his 
own  fault.  •  •  •  We  have  never  seen  a 
more  frivolous  affidavit  than  thi&  Surely  the 
sherilF  is  bound  to  know  some  law.  He  says  he 
took  the  advice  of  counsel.  We  suppose  from 
the  quality  of  the  adrice  that  he  most  have  ob- 
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tained  It  gratia;  tint  if  he  paid  for  It,  he  might 
be  able  to  recover,  damagea  from  his  attomey 
for  giving  auch  advice,  if  any  damagea  have 
been  or  ahoald  t>e  sustained." 

There  was  plainly  no  merit  In  any  of  the 
grounda  of  illegality,  and  the  trial  Judge  did 
not  err  in .  overrolliig  and  diamiaaing  all  of 
them  upon  oral  motioiL 

Judgment  alBrmed. 

BOAN,  X,  absent  on  aoconnt  of  alckneaa. 

OS  Ga.  App.  UB)      ' 

TEMPLES  T.  OEMTRAL  OF  OEOBOIA  BY. 

CO.    (No.  8187.) 
(Goort  o<  Appeala  of  Georgia.    Sept  11.  1914.) 

fSvOahui  ty  the  Court.) 

1.  JUBT  (I  92*)— DiSQUALinOATION  OT  JUBOB 

— EmplotA  or  Pabtt  in  Intebest. 

The  mle  which  entitlea  a  party  la  the 
trial  of  a  caoae  to  have  the  jurors  who  are  im- 
paneled omni  exceptione  majorea  may  disgoalify 
a  juror  who'  is  an  employ 6  of  a  corporation  in 
which  the  defendant  is  a  stockholder.  A  juror 
is  objectionable  propter  affectum  whenever  it 
is  shown  that  his  finding  may  be  affected  l>y 
his  personal  interest  in  tbe  result ;  and  the 
probability  as  to  whether  tjiat  interest  will  pro- 
duce biaa  is  to  be  determined  by  the  ordinary 
general  rule  of  human  experience.  For  thb 
reason  a  person  is  not  competent  to  serve  as  a 
juror  in  a  cause  when  there  exists  any  busi- 
ness relation  between  himself  and  one  of  the 
parties  which  may  tend  to  influence  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  U  420-422;    Dec.  Dig.  i  92.*] 

8.  JCBT  (I  92*)— DiaQUAIJnOATIOM  Of  JUBOB 

—KunMjt  or  Pabtt  in  Intsbbst. 

An  employe  of  a  corporation  in  which  the 
defendant  corporation  was  largely  interested 
(although  the  defendant  was  a  minority  stock- 
odder),  and  whose  sole  means  of  income  de- 
pended upon  thia  position,  which  waa  termina- 
ble at  the  pleasure  of  hia  employer,  would,  ac- 
cording to  the  ordinary  rules  of  human  experi- 
ence, be  presumed  to  feel  an  interest  in  the 
retention  of  his  situation,  and  a  corresponding 
desire  to  avoid  doing  anything  which  might 
jeopardiM  the  continuance  of  the  relation.  It 
could  not  l>e  assumed  that  such  a  juror  would 
be  insensible  to  the  fact  that  the  defendant  had 
a  voice  which  (according  to  the  evidence  in  this 
case,  so  far  as  the  juror  knew),  might  be  con- 
trolling in  the  determination  of  that  question 
of  gravest  moment  to  him,  whether  he  would 
retain  his  poaitton,  if  the  verdict  to  be  reached 
by  his  concnrrenoe  should  l>e  considered  improp- 
er, unjustified,  or  excessive  l)y  the  defendant 
corporation  owning  stock  in  the  corporation 
which  gave  him  employment. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  fi  420-422;   Dec.  Dig.  <  92.*] 

8.  EVTOBNOB  (i  14*)-JUBT  (U  88, 182,  188*)— 

COKFIiXBROT   or  JuBOB  — ,  DKTKBiaNATION — 

Bias. 

Tbe  issue  as  to  whether  a  juror  ia  compe- 
tent or  incompetent  propter  affectum  ia  to  be 
determined  by  his  mental  attitude  toward  the 
cauae  of  actiop  and  the  parties  thereto.  The 
issue  is  partly  one  of  fact  and  partly  one  of 
law,  bnt  when  the  evidence  discloses  facts  from 
which  biaa  or  interest  is  to  be  inferred,  the 
court  must  take  Judicial  notioa  c^  tbe  fact  that 
tbe  juror  wUl  most  probah^  act  in  accordance 
with  the  bias  disclosed.  The  fundamental  rule 
imderlying  all  rules  as  to  the  competency  or  in- 
eompetancy  of  jnron  is  the  court's  jndldal 
knowledge  of  the  extreme  improbability  that  a 


hnman  being,  even  Ihoogh  ha  be  ajnror,  will 
readily  acquiesce  in  a  finding  adverse  to  his 
interest  his  biaa,  or  hia  pr^udice.  In  accord 
with  this  judicial  knowledge  the  preeumption 
that  a  Juror  is  competent  is  rebutted  whenever 
the  circumstances  qr  influences  by  which  the 
Juror  is  environed  and  may  likely  be  affected 
are  not  in  dispute,  and  are  such  that  the  in- 
herent probabilities,  according  to  universal  hu- 
man experience,  compel  the  conclusion  that  the 
proposed  jnror  is  more  likely  to  lean  toward 
one  side  of  the  issue  than  toward  the  otbar. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  19;  Dec.  Dig.  J  14:*  Jury,  Cent 
Dig.  »  400,  402^04,  6E8-685,  686-698;  Dec. 
Dig.  11  88,  182.  188.*] 

(Aiditiondl  Svllahu*  ky  Biitorial  Staff.) 
4.  JcBT  (I  97*)— "Bias"- "Pbbjvdicb." 

"Bias"  in  its  legal  acceptation,  meana  only 
a  leaning  toward  one  of  the  parties  rather  than 
the  other;  and  "prejudice"  imports  the  forma- 
tion of  a  fixed  anticipatory  judgment  aa  eontra- 
dlBtingnished  from  those  opinions  which  may 
yield  to  evidence. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  431-483,  435-437;   Dec.  Dig.  f  97.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  770,  771;  vol.  6,  pp.  6601,  6602;  vol. 
8.  p.  7760.1 

Error  from  City  Court  of  Albany;  Clayton 
Jones,  Judge. 

Action  by  W.  H.  Temples  againat  ttie  Cen- 
tral of  Georgia  Ballway  Company.  Judg- 
ment for  plalntur  for  an  InsnfBclent  amount 
and  he  brings  error.    Beveraed. 

John  Henry  Pool,  of  Albany,  for  plaintiff 
in  error.  I.  J.  Hofmayer,  of  Albany,  for  de- 
fendant in  error. 


RTJSSEm  0.  J.  There  are  various  assign- 
ments of  error  In  the  motion  for  a  new  trial, 
but  we  are  of  the  opinion  that  the  determina- 
tion aa  to  the  correctness  of  tbi^;  lower  ooort's 
judgment  on  the  motion  for  new  trial  Is  con- 
trolled by  that  assignment  In  which  complaint 
Is  made  that  one  of  tbe  Jurors  waa  not  qaali- 
fled  to  serve. 

The  plaintiff  brought  an  action  for  damages 
for  personal  injuries,  and  recovered  a  verdict 
for  $2,500.  One  of  the  jurors  trying  tbe  case 
was  C.  J.  Whitehead,  and  In  tbe  fourth  ground 
of  the  motion  for  a  new  trial  it  Is  alleged 
that  Whitehead  was  an  employ^  of  the  At- 
lantic Compress  C!ompany,  a  corporation  In 
which  the  defendant  the  Central  of  Georgia 
Railway  Company  owns  610  shares  of  stock 
of  the  par  value  of  |100,  and  that  the  defend- 
ant owned  them  at  the  time  of  the  trial.  In 
the  showing  upon  the  motion  It  was  agreed 
that  Whitehead  had  been  continuously  em- 
ployed by  the  Atlantic  Compress  Company 
since  1001,  and  that  he  was,  at  the  time  of  the 
trial,  the  superintendent  of  its  Albany  brandi 
office.  While  Whitehead  owned  no  stock  In 
either  the  Atlantic  (Compress  Company  or  the 
Central  of  Georgia  Ballway  Company,  his 
position  as  employ^  of.  thci, former  was  hia 
sole  occupation,  and  under  the  contract  of 
onployment  Its  duration  was  fixed  by  the 
pleasure  of  his  employer.   It  was  agreed  that  . 
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Whitehead  wonid  testis  on  the  hearing  Otf 
his  testimony  had  not  been  waived)  that: 

"While  he  waa  under  the  Impression  and  in 
n  general  way  believed  that  the  Central  of  Geor- 
gia Railroad  Company  owned  stock  In  the  At- 
lantic Compress  Company,  he  had  no  actual 
knowledge  of  the  fact,  and,  under  his  impression 
or  belief,  he  did  not  know  what  amount  it 
owned." 

It  was  also  agreed  that  Whitehead  would 
further  testify  that  the  facts  above  recited 
did  not.  In  any  way,  Influence  blm  as  a  Juror 
In  the  trial  of  the  case. 

[1,2]  Though  the  authorities  are  not  uni- 
form, in  the  decisions  of  our  sister  states,  we 
find  numerous  holdings  to  the  effect  that  an 
employ^  of  a  corporation  owning  stock  in  an- 
other corporation  which  Is  a  party  to  the 
suit  would  be  disqualifled.  In  other  words, 
holding  to  the  effect  that,  had  Whitehead 
been  an  employe  of  the  Atlantic  Compress 
Company  and  that  company  had  been  a  stock- 
holder in  the  Central  of  Georgia  Railway 
Company,  he  would  be  disqualifled  as  a  juror. 
In  other  jurisdictions  It  has  been  held  that 
an  employe  of  a  corporation  which  owns 
stock  in  another  and  different  corporation,  of 
which  he  is  not  an  employe,  is  not  competent 
to  be  a  juror  In  a  case  in  which  the  latter 
corporation  is  a  party.  But  the  precise  point 
now  before  us  does  not  seem  to  have  been  ad- 
judicated, and  for  that  reason  we  deduce  oar 
conclusion  by  analogy  from  decisions  of  the 
Supreme  Court  of  tUs  state^  which  we  deem 
to  be  controlling.  As  to  jurors  the  prime 
requisite  (seemingly  universal  in  its  applica- 
tion in  this  state)  is  that  in  every  trial  both 
parties  are  entitled  to  a  jury  wholly  composed 
of  homines  bonos  omni  exceptlone  majores. 
And  while  the  court  has  not  been  slow  to  act 
upon  any  circumstance  indicating  that  a 
party  had  notice  or  knowledge  of  a  disqualifi- 
cation and  deal  with  it  as  a  waiver  of  the 
defect,  still  it  seems  to  be  well  settled  in 
this  stale  that,  even  after  verdict,  where  It 
'does  not  appear  that  the  complaining  party 
had  knowledge  or  notice  of  the  juror's  dis- 
qualification, the  verdict  will  be  set  aside, 
when  it  is  made  to  appear  that,  owing  to  the 
operation  of  bias  or  prejudice,  the  attitude  of 
any  juror  negatived  or  nullified  this  essential 
element  In  Georgia  R.  Co.  ▼.  Cole,  73  Qa. 
713,  it  was  held  that: 

"A  jury  composed  of  men  who  are  not  lawful 
men— men  whose  relationship  to  the  parties  ren- 
dered them  incompetent  as  jurors— cannot  ren- 
der a  lawful  verdict.  If  the  parties  consent  to 
the  jurors,  or  have  knowledge  of  their  incompe- 
tency, then  they  will  be  held  to  have  waived 
the  same.  It  cannot  be  said  that  the  defendants 
in  error  have  had  their  case  tried,  certainly  not 
legally;  and,  although  the  verdict  may  be  in 
accordance  with  the  facts,  and  such  as  a  law- 
ful jury  should  have  rendered,  yet  it  is  no  ver- 
dict, and  the  court  did  right  to  set  it  aside." 

See,  also,  Smith  v.  State,  2  Ga.  App.  574, 
68  S.  B.  311 ;  Hubbard  t.  State,  5  Ga.  Ai>p. 
509,  63  S.  E.  588. 

In  Central  R.  Co.  ▼.  Mitdiell,  63  Ga.  173, 
180,  Justice  Jackson,  In  passing  upon  the  rul- 
ing of  the  lower  court  as  to  the  qualification 


of  one  of  the  jurors,  who  was  an  employe  of 
the  defendant  (it  not  appearing  in  what 
capacity  he  was  employed),  said: 

"We  thlAk  that  the  employ^  of  the  company 
was  properly  rejected  as  a  juror  to  sit  on  the 
case.  He  must  be  'omni  exceptlone  major.' 
The  servant  of  the  company  is  not  It  is  al- 
most impossible,  however  incorruptible  one  may 
be,  not  to  I>end  before  the  weight  of  interest; 
and  the  power  of  the  employer  over  employe  is 
that  of  nim  who  clothes  and  feeds  over  him 
who  is  fed  and  clothed.  Hence  the  common  law 
ezdnded  all  servants,  and  our  statutes  have  no- 
where altered  the  rule,  and  it  should  not  be  al- 
tered." 

In  support  of  this  proposition  tlie  learned 
justice  quoted  from  S  Chitt  BladE.  63;  Ba- 
con's Abridg't  Juries,  2,  347,  6,  353;  Tidd's 
Practice,  853,  8.  His  logic  was  BO  cogent  and 
his  conclusion  so  well  expressed  that  it  Is 
used  as  a  part  of  the  text  in  Judge  Thomp- 
son's revision  of  Merriam  on  Juries,  |  185. 

In  Stumm  v.  Hummel,  39  Iowa,  478,  it  was 
held  that  a  person  sustaining  close  bnslness 
relations  with  either  of  the  parties  was  in- 
competent to  sit  in  a  cause ;  for  example,  a 
partner  in  business  with  one  of  the  parties. 
And  in  Hubbard  v.  Rutledge,  67  Miss.  7,  the 
same  principle  was  applied  where  the  juror 
was  the  clerk  of  one  of  the  parties  to  a  dvll 
suit  In  Merriam  on  Juries  a  New  Bruns- 
wick case  is  dted,  in  which  it  was  held  that 
one  in  the  employment  of  a  stockholder  is 
not  disqualifled  from  serving '  as  a  special 
juror  in  a  case  to  which  the  corporation  is 
a  party,  but  it  is  plain  that  this  mllng  is 
directly  in  conflict  with  the  principle  an- 
nounced in  Mitchell's  Case  that  it  Is  not 
even  of  persuasive  value. 

Running  through  the  entire  fabric  of  our 
Georgia  decisions  is  a  thread  which  plainly 
indicates  that  the  broad  general  principle 
intended  to  be  applied  in  every  case  is  that 
each  juror  shall  be  so  free  from  either  prej- 
udice or  bias  as  to  guarantee  the  inviola- 
bility of  an  impartial  trial.  For  instance; 
in  Melson  v.  Dickson,  63  Ga.  686,  36  Am. 
Rep.  128,  the  court  in  passing  upon  the 
ruling  of  the  lower  court  in  forcing  one  of 
the  parties  to  exhaust  his  strikes  upon  jurors 
who  bad  a  pecuniary  Interest  in  the  verdict 
and  judgment  remarked  that: 

"A  big  part  of  the  battle  is  the  selection  of 
the  junr,  and  an  impartial  jury  is  the  corner- 
stone of  the  fairness  of  trial  by  jury." 

The  old  legal  maxim  that  the  iMutles  were 
entitled  to  jurors  omni  exceptlone  majores 
is  again  quoted  in  this  case,  and  it  Is  held 
that  brothers  and  cousins  of  the  counsel  in 
the  case,  whose  contract  entitled  them  to 
a  part  of  the  recovery,  and  who  had  a  lien 
for  their  fees  contingent  upon  recovery,  were 
disqualified  Jurors,  and  that  the  defendant 
should  not  have  been  required  to  strike  them. 
It  has  often  been  held  that  a  juror  is  incom- 
petent when  related  to  an  attorney  whose  fees 
are  contingent  upon  recovery.  Grodcett  v. 
McLendon,  73  Ga.  86,  86;  Roberts  v.  Roberts, 
115  Ga.  261,  41  S.  E.  616, 90  Am.  St  Rep.  108. 

[S]  It  is  argued   with   force   that   since 
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Whitehead  was  not  employed  by  the  Cratral 
of  Georgia  Railway  Company,  and  stnoe  bis 
employer,  the  Atlantic  Compress  Company, 
conld  not  be  affected  by  a  finding  against 
the  Central  of  Georgia  Railway  Company 
(which  owned  stock  In  the  corporation  em- 
ploying Whitehead),  the  attack  upon  the  Ju- 
ror Is  without  merit  The  point  to  be  deter- 
mined In  every  case  where  a  Jaror  is  attack- 
ed as  being  Incompetent  propter  affectam  la 
not  only  whether  the  Juror  himself  Is  inter- 
ested, but  also  whether  he  may  not  be  affect- 
ed by  interest  In  favor  of  one  of  the  parties. 
It  Is  immaterial  whether  he  is  affected  by  a 
direct  ipersonal  interest  in  the  case,  <w  an 
Indirect  interest  In  the  result  as  affecting 
some  one  else — ^favor.  Is  he  an  impartial 
Juror  in  the  sense  ot  that  term  as  used  in 
the  constitutional  provision  which  guaran- 
tees an  impartial  trial?  In  determining  the 
scope  of  those  rulings  ot  the  Supreme  Court 
In  which  they  have  held  that  Jurors  should 
be  above  every  exception,  it  seems  to  us  that 
great  importance  should  be  attached  to  the 
ruling,  several  times  made,  that  the  Juror 
should  be  free  from  the  suspicion  of  bias. 
The  use  of  this  language  would  certainly 
seem  to  import  that  the  general  rule  is  to  be 
liberally  construed,  so  as  to  include  any  rea- 
Bonible .  probability  that  no  party  will  be 
deprived  of  the  right  of  trial  by  an  impar- 
tial Jury,  and  not  that  the  Jury  should  be 
held  to  be  impartial  merely  'because,  for- 
sooth, the  objection  to  the  Juror  does  not 
come  strictly  within  the  rulings  in  some  of 
the  adjudicated  cases,  or  because  the  facts 
upon  the  issue  submitted  are  not  identical 
with  those  with  which  some  of  the  adjudicat- 
ed cases  dealt.  As  we  see  it, '  the  cardinal 
underlying  principle  in  every  adjudication  in 
Georgia  in  which  a  Juror  has  been  held  to  be 
incompetent  is  that  upon  the  discovery  of 
facts  which  without  dispute  (or  in  the  court's 
Judgment  if  there  ^B  conflict  in  the  evidence) 
evince  good  reason  for  interest  or  bias  tn 
the  case,  the  court  will  take  Judicial  knowl- 
edge of  the  fact  that  in  all  human  probabil- 
ity the  influence  disclosed  would  operate  up- 
on the  Juror  and  move  him  to  act  in  accord 
therewith.  It  will  not  do  to  say  that  a 
Juror  who  is  related  to  a  party  is  held  to  be 
incompetent  merely  and  solely  because  of 
the  now  welhsettled  rule  upon  that  subject, 
for  there  was  originally  a  reason  for  the 
rule,  a  reason  equally  applicable  in  dissimilar 
situations  if  the  court  Judicially  knows  that 
the  effect  upon  the  Juror's  conduct  will  be 
the  same  as  if  he  were  related.  The  rule 
disqualifying  near  relatives  is  now  so  an- 
cient (having  been  well  settled  in  the  com- 
mon law)  that  we  are  inclined  to  overlook 
the  principle  upon  which  the  rule  is  based. 
The  rule  was  no  doubt  crystallized  by  long 
usage,  and.  In  so  far  as  it  is  presumptive, 
has  a  history  in  common  with  many  other 
presumptions  of  law,  which  after  serving  a 
long  apprenticeship  in  the  Jury  box  finally 


mounted  the  bench.  Einnebrew  t.  State,  80 
6a.  239,  6  S.  E.  66.  But  a  near  relative  Is 
not  disqualified  from  sitting  as  a  Juror  be- 
cause of  any  proof  that  he  will  not  render 
a  Just  verdict,  and  yet  (except  as  to  limita- 
tion in  degree  of  relationship)  the  rule  is 
not  purely  arbitrary.  The  first  Judge  who 
ever  decided  that  relationship  was  a  disqual- 
ification worked  out  the  problem  thus:  Giv- 
en a  litigant  and  a  Juror  who  are  close  kin, 
upon  the  general  experience  and  observation 
of  which  the  court  itself  has  knowledge  I 
adjudge,  as  a  matter  of  law,  that  it  is  so  im- 
probable that  this  kinsman,  if  he  is  permitted 
to  be  a  Juror,  will  decide  against  his  relative 
that  I  am  compelled  to  decide  that  he  la  not 
a  competent  Juror. 

None  of  the  rules  under  which  Jurors  are 
held  to  be  incompetent  propter  affectum  ap- 
pear to  be  statutory.  All  of  them,  either 
directly  or  remotely,  rest  nvon  the  proiKwl- 
tion  that  after  interest  or  bias  on  the  part 
of  the  Juror  is  shown,  whether  that  interest 
be  direct  or  indirect,  the  court  will  take  Ju- 
dicial knowledge  of  the  fact  that  in  all  hu- 
man probability  the  Juror  will  act  in  ac- 
cordance with  his  Interest  or  bias.  When, 
according  to  universal  human  experience, 
the  inherent  inrobabllltles  of  the  circumstanc- 
es by  which  the  Juror  is  environed  and  to 
the  influence  of  which  he  is  to  be  subjected 
compel  the  conclusion,  in  accord  with  the 
court's  Judicial  knowledge,  that  the  Juror 
will  naturally  be  affected  by  his  interest,  it 
cannot  be  held,  as  a  matter  of  law,  that  the 
Juror  will  contribute  to  or  is  qualified  to  sit 
in  an  impartial  trial  as  guaranteed  by  the 
Constitution.  Certainly  not  if  the  require- 
ment that  Jurors  be  omni  exceptione  ma- 
Jores  extends  to  debar  Jurors  when  there  la 
a  suspicion  ot  ground  for  suspicion,  as  has 
several  times  been  held  by  the  Supreme 
Court.  In  the  Interest  of  fair  trial,  U  error 
is  to  be  committed,  let  it  be  in  favor  of  the 
abs(dute  impartiality  and  purity  of  the  Ju- 
rors, rather  than  in  a  too  technical  observ- 
ance of  the  letter  of  cases  previously  adju- 
dicated and  an  attempt  to  bring  the  facts  of 
other  cases  within  some  partlcnlar  ruling. 

In  case  Whitehead  were  an  employe  of 
the  Central  of  Georgia  Hallway  Company  he 
would  be  disqualified,  because  ot  the  bias  pre- 
sumed to  arise  from  his  connection  with  that 
corporation.  Central  B.  Co.  v.  Mitchell,  mi> 
pra.  Can  he  be  presumed  to  have  less  inter- 
est in  the  result  when  the  uncontradicted 
circumstances  in  proof  with  equal  reason 
compel  the  conclusion  that,  by  reason  of  the 
fact  that  he  apprehoided  the  influence  of  the 
Central  of  Georgia  Railway  Company,  and 
feared  that  it  might  be  exerted  In  removlBg 
him  from  his  position  in  case  he  concurred  In 
a  verdict  which  this  stockholder  of  the  cor- 
poration employing  him  might  consider  to  be 
unwarranted  or  excessive,  his  interest  In  as- 
suring the  continuance  of  his  employment 
was  not  less  than  if  he  had  been  employed 
by  the  defendant?    The  question  to  be  de- 
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termlned,  atfeF  all,  to  whether  the  relations 
Of  the  Juror,  direct  or  Indirect,  to  the  par- 
ties In  the  cause  might  so  reasonably  be  ex- 
pected to  produce  bias  or  prejudice  In  his 
mind,  for  or  agatast  either  party,  as  thereby 
consciously  or  unconsciously  to  affect  his 
Judgment  In  the  premises.  If  Interest  be 
present  In  the  mind  of  the  Juror,  it  Is  Im- 
material whether  the  cause  producing  it  be 
direct  or  Indirect,  and  whether  the  motive,  as 
In  the  present  case.  Is  one  which  affects  him 
alone,  and  does  not  affect  the  company  by 
whom  he  was  employed.  The  law  holds  a 
searchlight  to  ascertain  whether  the  Juror  Is, 
humanly  speaking.  Impartial;  and  if  In  the 
quest  facts  are  dlscorered  which  indicate 
that,  according  to  all  human  probability,  the 
Juror,  even  unconsciously,  will  be  affected 
thereby  and  prevented  from  the  Impartial 
discbarge  of  bis  duties  as  a  trior,  the  real 
condition  cannot  be  obscured  because  In  one 
case'  the  discovery  could  be  made  by  the 
pYbnitive  lantern  of  Diogenes  and  in  the  oth- 
er only  by  the  use  of  the  Roentgen  ray. 

[4]  The  ruling  which  fixes  the  disqualifica- 
tion of  a  Juror  and  debars  one  from  serving 
who  Is  related  to  either  of  the  parties  within 
the  ninth  degree  to  itself  not  based  upon  the 
actuality  of  Interest,  but  upon  the  probability 
Kit  Its  existence,  because,  as  a  matter  of  fact, 
many  men  feel  but  little  interest  In  their  rela- 
tives of  the  more  remote  d^rees,  and  ate 
often  not  even  acquainted  with  them.    And 
BO,  also,  many  employes  feel  no  real  Interest 
in  the  welfhre  of  their  employers.    Always 
the  highest  test  to  self-interest,  and  where 
that  appears  It  provides  an  absolute  bar  to 
quallfictitlon  for  Bervlcex>h  the  Jury.    "If  self 
the  waiving  balance  shakes.  It  to  rarely  right 
adjusted."    Tinder  thto  test  the  Inquiry  sho'uld 
be  addressed  to  the  point  as  to  whether  or  not 
th«  interest  of  the  Juror  would   be  Uable 
or  likely  ta  De  adversely  or  beneflctolly  af- 
fected   by    any    veKdlCt'  he   might    render. 
Primarily  every  Invettigation  to  directed  to 
s^-interest  on  the  part  of  the  Juror,  and 
thereafter,  as  Incidental  'to  or  consequent  up- 
on self-love,  to  dlatTuallflcatiotk  on  account 
of  bias  In  favor  of  one  of  the  litigants  or 
prejudice  against  the  otlter.    It  to  to  be  borne 
in  mind  that  the   words   'prejudice"   and 
"tdas,"  as  used  in  regard  to  the  qualification 
of  a  Juror,  do  not  bear  their  ordinary  and 
popular  significance.    "Bias,"  in  its  legal  ac- 
ceptation, meaiB  only  a  leaning  toward  one 
at  the  parties  rather  than  the  other;    and 
"prejudice"  Imports  the  formation  of  a  fixed 
anticipatory  Judgment  as  contradlstlngutobed 
from  those  opinions  whidi  may  yield  to  evi- 
dence.   If  Whitehead,  kaowtng  that  the  Cen- 
tral of   Oeorgto   Railway    Company   was   a 
stockholder  in  the  corporation  he  had  served 
for  12  years,  but  not  knowing  the  quantum 
of  Its  interest,  could  be  influenced  by  the  fear 
that  the  rendition  of  a  verdict  displeasing  to 
a  large  stockholder  In  the  corporation  which 
employed  him  might  imperil  hto  livelihood, 
be  was  Just  aa  likdy  to  believe  that  the  Cen- 


tral of  Georgia  Railway  Company  owned  99 
I>er  cent  of  the  stock  In  the  corporation 
which  employed' him  as  to  have  believed  that 
it  actual^  owned  bnt  a  little  more  than  20  . 
per  cent.  We  do  not  mean  to  say  that  'White- 
head was  In  fact  affected  by  the  situation 
disclosed  In  the  agreed  statem^it  of  facts,  but 
no  one  can  deny  that  a  company  which  owned 
over  a  fifth  of  the  capital  stock  in  thto  cor- 
poration, whose  capital  was  $300,000,  could 
have  exerted  a  large  influence  In  controlling 
the  appointment  of  a  superintendent  at  a 
mere  branch  office,  and  that  such  Influence 
might  have  been  exerted  had  the  corporation 
believed  that  the  employe  then  occupying 
that  positlcnt  had  failed  to  loyally  maintain 
their  interests.  Aa  was  said  In  Atlantic 
Coast  Line  R.  Co.  ▼.  Bonn,  2  Oa.  App.  806, 
68  S.  B.  638: 

"An  employe,  whether  of  an  individual,  a 
partnership,  or  a  corporation,  may  he.  in  rare 
inBtances,  an  impartial  Juror  in  paMtng  upon 
the  rights  of  his  employer.  It  is  poBsible  for 
a  Judge  or  juror  to  be  so  absolutely  fair  that  he 
could  try  bis  own  cause.  Bat  there  must  be  a 
rale  upon  the  subject, ,  and  the  only  rule  that 
can  be  adopted  with  safety  is  one  which  recog- 
nizes the  infliience  to  which  humanity  is  gen- 
erally susceptible,  and  not  a  rule  Ixaaed  upon 
rare  exceptions." 

As  evidence  that  there  to  no  rule  by  which 
the  disqualification  of  a  Juror  to  to  be  de- 
termined other  than  the  extotence  of  such 
interest  on  the  part  of  the  Juror  aa  wUl 
probably  affect  his  finding,  thereby  oontribnt- 
ing  to  the  advantage  of  one  of  the  parties  to 
the  detriment  of  the  other,  numerous  instanc- 
es of  interest  on  the  part  of  Jnrors,  whidi 
have  been  the  subject  of  adjudication,  may  be 
cited.  It  has  uniformly  been  held  that  the 
sureties  upon  criminal  recognizances  or  bail 
bonds  are  not  qualified  to  sit  as  Jurors  on  a 
criminal  aceusatlon  against  their  prlndpaL 
In  Anderson  v.  State,  68  Ga.  07S,  U  was  bdd 
that  the  lower  court  did  not  err  In  holding 
one  of  the  regular  Jurors  incompetent  to  try 
the  prisoner  upon  the  ground  that  he  was  the 
prisoner's  ball;  and,  as  Indicated  in  the  opin- 
ion of  the  court  In  the  Anderson  Case,  this 
ruling  was  based  entirely  upon  a  presumption 
that  the  surety  mighty  be  Influenced  by  a  self- 
toh  interest  through  fear  that  hto  principal 
would  attempt  to  escape  during  the  trial,  and 
thereby  subject  him  to  liability  upon  the  re- 
cognizance.   Justice  Bleckley  said: 

"Suppose  the  prisoner  had  concluded  to  leave 
the  court  and  the  country  after  the  Jury  had  re- 
tired, and  this  juror,  his  bail,  had  been  or  the 
panel  charged  with  his  case,  and  by  any  cbanoe 
he  had  beard  that  his  iMrincipal  was  gone,  there 
would  have  been  an  improper  motive  to  return 
a  verdict  of  not  guilty.  Perhaps  the  bare  risk 
of  such  a  contingency  would  weigh  upon  the 
juror's  mind,  so  as  to  Incline  him  more  to  ac- 
quittal than  conviction.  Bail  has  hto  principal 
in  friendly  custody.  WhUe  such  custody  con- 
tinues, the  bail  is  not  a  fit  person  to  nt  in  judg- 
ment on  his  guilt  or  innocence." 

Adapting  thto  reasoning  to  the  present  case^ 
the  bare  risk  that' a  juror  might  lose  hto  situ- 
ation ml^t  wdgh  upon  Hto  mind,  and  the 
knowledge  that  the  defendant  had  a  potenttol 
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Interest  and  connection  In  a  corporation  by 
■which  he  was  onployed  ml^  tend  to  Incline 
him  to  hold  the  defendant's  welfare  in 
friendly  conaldemtion.  In  Alnand  v.  Coonty 
of  Rockdale,  78  6a.  199,  the  petitioners  for  a 
new  road  which  was  objected  to  were  held 
to  be  'incompetent  Jnrors  to  pass  npon  the 
■qnestion  of  damages  between  the  county  and 
the  objecting  landowners,  for  one  reason  be- 
cause their  participation  would  subject  them 
to  the  imputation  of  bias  In  fiiTor  of  one  par- 
ty and  prejudice  against  the  other.  And 
Justice  Hall,  In  concluding  the  opinion  of  the 
■court,  said,  'They  are  not  and  cannot  be.  In 
the  eyes  of  the  law,  indifferent  and  Impartial 
Jurora"  See,  also,  McKay  t.  State,  6  Oa. 
App.  627,  6S  S.  B.  300.  In  Lyens  t.  State,  133 
Ga.  600,  66  S.  B.  792,  one  related  within  the 
fourth  degree  to  another,  who  was  shown  to 
have  contributed  to  a  fund  to  be  used  in  em- 
ploying an  attorney  to  aid  In  the  prosecution 
-of  the  defendant,  was  held  to  be  incompetent 
as  a  Juror  to  sit  in  the  trial  of  the  defendant, 
upon  the  sole  ground  of  interest  as  evidenced 
by  the  employment  of  the  attorney  by  the 
Juror's  kinsman  who  was  held  to  be  a  quasi 
prosecutor.  In  Beall  v.  Olark,  71  Ga.  818,  It 
was  held  that  a  new  trial  should  be  granted 
because  one  of  the  Jurors  was  a  half-brother 
of  a  witness  who  had  been  promised  by  con- 
tract a  position  as  overseer  in  the  event  his 
testimony  resulted  in  recovering  certain  plan- 
tations, although  the  Juror  swore  that  he  did 
not  know  that  the  witness,  his  half-brother, 
had  any  Interest  in  the  .-natter,  and  there  was 
no  circumstance  to  "cast  even  the  least  shad- 
ow of  doubt  upon  the  truthfulness  of  his 
denial"  other  that  the  fact  of  their  intimacy, 
friendship,  and  near  kinship.  In  that  case 
Justice  Hall  said. 

"Trial  by  jury  cannot  be  too  carefully  guard- 
ed, to  protect  it,  not  only  from  unfairness,  bat 
«lso  from  any  uncertainty  on  that  acore.  Jn- 
rors should  be  above  luspidon.  Omni  ezcep- 
tione  majcres.  On  another  hearing,  this  wrong 
can  be  avoided.  •  •  •  There  can  be  no  doubt 
that  he  was  an  imi»t>per  Juror."  Brown  v. 
State,  28  Ga.  4S9;  Bast  v.  Shackelford,  47 
Ga.  53a 

Ever  since  the  organization  of  this  court  it 
has  been  our  endeavor  to  adhere  rigidly  to 
the  principle  so  well  stated  by  Justice  HalL 

It  is,'  of  course,  to  be  borne  in  mind  that  in 
the  exerdse  of  the  court's  discretion  In  ex- 
cusing Jurors  before  the  trial  a  different  rule 
-obtains  from  that  which  is  applicable  when 
the  discretion  Ui  to  be  exercised  in  awarding 
a  new  trial,  when  it  is  made  to  appear  that 
the  oomplalning  party,  without  any  express 
or  implied  waiver  of  his  rights,  has  been  com- 
pelled to  submit  his  cause  to  an  incompetent 
Juror.  From  the  spirit  of  the  decisions  of  the 
Supreme  Court,  as  well  as  the  previous  de- 
liverances of  this  court  upon  the  subject,  it 
seems  that  the  true  rule  is  that  when  ob- 
jection is  made  to  a  Juror,  on  the  ground  of 
interest,  the  court  dionld  either  excuse  him 
-or  sustain  the  objection  if  there  is  reaaon- 
.able  grcand  to  soqiect  that  the  Juror  la  not 


Impartial,  and  that  after  verdict  a  new  trial 
should  be  granted,  not,  as  in  the  former  case, 
if  there  la  reasonable  ground  to  suspect  bias 
or  prejudice  on  the  part  of  the  Juror,  but 
If  it  is  made  to  appear  that  in  all  human 
probability  the  circumstances  and  influences 
to  which  the  Juror  was  exposed  were  such  as 
the  court  Judicially  knows  were  likely  to 
have  prevented  absolute  liberty  of  decision, 
or  to  have  inclined  him  to  one  side  of  the 
cause  rather  than  to  the  other.  Before  trial 
the  Judicial  discretion  may  be  liberally  ex- 
ercised. After  verdict,  it,  of  course,  must  be 
more  sparingly  applied,  because  the  finding 
of  a  Jury  should  never  be  lightly  set  aside. 
Yet  even  after  a  verdict  has  been  rendered, 
the  discretion  with  wlilch  the  court  is  dothed 
will  be  abused  if  the  proof  be  such  as  to 
reasonably  satisfy  a  court  that  one  or  more  of 
the  Jurors  who  rendered  the  verdict  could 
not,  in  the  very  nature  of  things,  have  been 
impartial  Jurors,  according  to  the  rules  of 
human  observation  and  exi)erience;  and  tlie 
court  should  not  refuse  to  award  a  litigant 
that  to  which  he, was  entitled,  and  of  which 
he  had  been  deprived  in  the  first  Instance — a 
fair  and  Impartial  trlaL  Before  the  selec- 
tion of  the  Jury  la  completed  the  discretion 
of  the  court  can  frequently  be  used  for  the 
advancement  of  aubstantlal  Justice,  even  if 
there  be  no  strictly  legal  reason  for  sustain- 
ing a  challenge,  or  when  the  court,  as  a  trior, 
might  not  be  compelled  to  adjudge  the  juror 
incompetent  under  the  strict  rules  of  law.  As 
was  said  by  Talllant,  J.,  in  Olasgow  v.  Het- 
ropolltan  Street  R.  Co.,  191  Ma  SG6,*89  S. 
W.  917,  tn  ruling  that,  while  the  court  was 
rl{^t  in  overruling  a  challenge,  it  exercised 
Its  discretion  wisely  in  excusing  the  Juror : 

"The  authority  of  the  court  in  such  case  is 
not  limited  to  a  decision  of  the  strict  legal  qnes- 
tion of  the  qualification  of  a  juror;  it  has  a 
discretion  to  be  exercised  in  the  adminlBtration 
of  Justice  in  which  It  may  excuse  a  Juror  who, 
although  not  legally  disqualified,  yet  whose  sit- 
ting is  reasonably  liable  to  fill  either  party  with 
an  apprehension  of  nnfalrnesa  A  court  in  the 
exercise  of  that  discretion  will  not  attempt  to 
allay  an  unreasonable  suspicion,  but  when  it 
can  remove  a  cause  of  reasonable  apprehensicm 
on  the  one  side  without  injntlng  in  any  de- 
gree the  rights  of  the, other  or  giving  the  other 
cause  for  similar  reasonable  apprehension.  It  is 
the  right  and  duty  of  the  court  to  do  so,  and 
when  in  that  respect  the  court  exercises  a  sound 
judicial  ducretipn.  Its  ruling  will  not  be  dis- 
turbed. The  trial  court  stands  closer  to  the 
source  of  justice  than  any  other  tribunaL  Up- 
on the  trial  judge  the  heaviest  responsibility 
rests,  because  much  of  the  administration  of 
justice  depends  on  the  wise  exercise  of  a  discre- 
tion that  the  law  has  reposed  in  him  alone." 

In  Jacobs  v.  State,  1  Oa.  App.  619,  67  S.  B. 
1063,  this  court  adhered  to  the  rule  laid  down 
in  Beall  v.  Clark,  71  Ga.  849,  and  held  that: 

"It  is  the  duty  of  a  trial  court  to  see  that 
defendants  in  criminal  cases  are  tried  by  a 
jury  such  that  not  even  the  suspicion  of  bias 
(leaning)  or  prejudice  (prejudgment)  can  at- 
tach to  any  member  thereof." 

The  Jorer  in  that  case  (a  proaecutloa  for 
vagrancy)  was  a  witness  for  the  state  In 
another  vacraaey  case  against  the  same  de- 
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fendant,  of  sndi  a  nature  as  Insensibly  to 
affect  ttie  mind  of  the  jnror,  becanae  facts 
he  knew  In  the  one  case  of  Tagrancy  would 
probably  bear  on  the  other  charge  of  va- 
grancy, and  we  held  that,  while  the  fact  that 
one  Is  a  witness  wlU  not  disqualify  him  as 
a  Juror,  stlU,  under  the  facts  stated,  the  Juror 
would  very  likely  be  prejudiced  against  the 
defendant,  and  was  therefore  an  incompetent 
Juror. 

It  is  true  that  in  McElbannon  v.  State,  09 
Oa.  672,  26  S.  E.  601,  and  subsequently,  the 
Supreme  Court  held  that  the  fact  that  a 
Juror  may  not  know  of  bis  disqualification, 
especially  that  caused  by  relationship  to  one 
of  the  parties,  is  immaterial;  but  the  reason 
for  this  ruling  is  apparent  when  we  consider 
that  it  would  be  contrary  to  sound  public 
policy  to  permit  testimony  in  denial  of  a 
fact  which  eveiy  one  must  be  presumed  to 
know,  snob  as  one's  relationship  to  others 
closely  connected  to  him  by  affinity  or  con- 
sanguinity. In  the  McElbannon  Case,  how- 
ever. It  was  held  that  Jurors  related  to  cer- 
tain stockholders  in  a  corporation,  the  books 
of  which  the  defendant  was  charged  with 
mutilating,  were  incompetent  Jurors;  this, 
too,  when  the  corporation  was  not  the  prose- 
cutor, and  necessarily  because  the  Jurors 
must  be  presumed  to  be  affected  by  an  inter- 
est in  their  relative's  success  in  the  prosecu- 
tion. For  this  reason  the  McElbannon  Case 
falls  under  the  general  principle  already  an- 
nounced, to  wit,  that  a  Juror  in  Oeorgia  is 
disqualified  and  Incompetent  whenever  it 
plainly  appears  that  there  is  a  greater  pro- 
bability that  he  will  be  Influenced  In  his  find- 
ing as  a  Jnror  by  reason  of  the  peculiar  dr- 
cumstancea  by  which  he  Is  environed,  than 
that  he  will  rise  superior  to.  those  circum- 
stances and  Ills  action  will  not  be  affected 
thereby.  The  decision  in  that  case,  as  in  all 
other  cases  where  it  has  been  held  that  the 
Juror  was  disqualified  on  account  of  relation- 
ship, proceeds  on  the  theory  that  the  court 
Judicially  knows  that  there  is  greater  proba- 
bility that  one  will  decide  a  cause  in  favor 
of  bis  relative  than  consent  to  a  finding 
inimical  to  his  relative's  interests.  The  dis- 
qualification is  more  pronounced  when  the 
Juror's  probable  decision  depends  upon  his 
personal,  individnal  interest  rather  than  that 
of  his  friend  or  kinsman;  and  for  this  rea- 
son, where  It  is  plain  that  the  Juror  may  have 
been  affected  by  the  apprehension  that  his 
own  Interests  would  be  affected,  either  favor- 
ably or  prejudicially,  by  the  rendition  of  one 
verdict  rather  than  another,  he  is  not  a 
competent  or  qualified  Juror.  Both  Interest 
and  bias  are  disqaaliflcation  propter  affectum, 
and  hence  both  the  subject  of  disqualifica- 
tion and  its  probable  effect  can  be  inquired 
into  after  verdict  Gormley  t.  L<aramore, 
40  Ga.  254. 

Sir  Edward  Coke  stated  that  relationship 
in  any  degree  was  sofflcient  to  disqualify  a 
Juror.  Co.  Litt  157a;  Watkina  v.  State,  125 
Ga.  144,  63  &  BL  1024.    In  the  recent  case  of 


Henderson  v.  Maysville  Ouano  Co.,  82  8.  E. 
588,  we  held  that  a  Juror  who  was  the  broth- 
er-in-law of  a  member  of  a  partnership  own- 
ing stock  in  the  corporation  whldi  was  the 
plaintiff  in  the  suit  was  legally  incompetent 
to  sit  in  the  trial  of  a  case  in  whldi  the 
corporation  was  suing  upon  a  note,  and  that 
the  competency  of  this  person  to  serve  as  a 
Jnror  was  not  affected  or  restored  by  reason 
of  the  fact  that  his  brother-in-law  had  beoi 
adjudicated  a  bankrupt,  and,  presumably,  the 
stock  in  the  plaintiff  corporation  bad  beax 
transferred  to  the  trustee  in  bankruptcy. 
Our  ruUng  was  based  npon  the  fhct  that  the 
Juror  Plttman  would  be  presumed  to  feel  an 
Interest  in  the  payment  of  the  debts  of  Iiis 
brother-in-law,  Boyd;  that  the  stock  would 
be  appropriated  to  that  purpose  by  the  pro- 
ceedings-In  bankruptcy,  and  that  Boyd  (and 
through  him  the  Juror  Plttman)  would  natur- 
ally be  interested  in  the  welfare  of  the  Maya- 
ville  Ouano'  Company,  the  plaintiff  in  the 
suit,  because  upon  the  success  of  the  guano 
company  would  depend  the  value  of  Boyd's 
stock,  and  also  the  amount  the  stock  would 
contribute  toward  the  payment  of  Boyd's 
debte.  It  would  seem  that  the  interest  of  the 
juror  Whitehead,  In  the  present  case,  is  more 
pronounced,  and  certainly  more  personal, 
than  the  interest  of  the  Juror  Plttman  in  the 
case  of  Henderson  v.  Maysville  Ouano  Com- 
pany, supra.  The  competency  of  the  Jurora 
in  both  cases  is  to  be  determined,  not  by 
what  may  be  the  actual  facts  in  either,  bufby 
applying  the  doctrine  of  probabilities  to  both 
of  these  cases  and  to  all  other  cases.  Certain- 
ly the  Juror  Whitehead  could  only  have  been 
influenced  by  one  or  the  other  of  two  mo- 
tives— the  one  to  discharge  Impartially  bis 
duties  as  a  Juror,  totally  oblivious  to  any  con- 
sequences which  might  affect  him,  or  the 
motive  of  preserving  his  own  Interest  and 
making  sure  of  his  position  by  inducing  bis 
fellow  Jurors  to  find  in  favor  of  the  corpora- 
tion- whidi,  so  far  as  he  knew,  owned  a  con- 
trolling interest  in  the  corporation  whidi  em- 
ployed him,  or  to  reduce  the  finding  against 
it  to  the  lowest  amount  possible,  if  he  could 
not  succeed  in  indncing  his  fellow  Jurors  to 
find  in  the  defendant's  favor.  While  it  la 
the  general  rule  that  where  human  oondnct  is 
susceptible  of  two  constructions,  it  shall  be 
given  that  constmcdon  consistent  with  fair 
and  honest  dealing,  still  the  rule  applied 
when  the  probable  motive  of  a  Jnror  is  under 
investigation,  as  pointed  out  in  tlie  Hender- 
son Case,  supra.  Is  that : 

"If  more  than  one  motive  appears,  and  there 
is  uncertainty  a*  to  which  interest,  it  any,  may 
affect  the  juror,  there  is  no  less  reason  for 
Mb  rejection  than  If  his  particular  bias  were 
clearly  shown ;  the  purpose  of  the  law  being  to 
provide  for  a  trial  by  jurors  altogether  impair 
tiaL" 

Jurora  sbonld  be  free  from  any  objection 
which  rests  upon  probable  interest 

2.  From  the  incompetency  of  the  Juror  It 
has  resulted  that  the  trial  heretofore  bad 
was  nugatory,  and  as  already  lemarked.  a 
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consideration  of  the  remaining  assignments 
of  error  would  seem  unnecessary,  because 
any  errors  committed  are  not  likely  to  recur 
upon  another  trial.  However,  It  la  perhaps 
not  Inappropriate  to  say,  In  passing,  that 
there  appears  to  be  merit  in  the  assignment 
of  error  In  which  complaint  Is  made  of  the 
court's  charge  on  the  necessity  of  the  plain- 
tiff's being  free  from  ftiult  in  order  to  entitle 
him  to  recoTer.  The  correct  mle,'  as  stated 
in  Central  B.  Co.  v.  Mltchdi,  68  Oa.  173,  and 
reiterated  in  Central  Railroad  t.  De  Bray,  71 
Ga.  423,  Is  that: 

"If  the  damage  was  caused  by  another  em- 
ploye, and  was  not  caused  by  the  fault  or  neg- 
ligence of  the  employs  hurt,  then  he  may  re- 
cover." 

And  Justice  Blandford  proceeds  to  say,  on 
page  425  of  71  Ga.: 

"It  would  seem  to  be  axiomatic  that  if  plain- 
tiff has  shown  defendant  to  have  been  negligent, 
to  defeat  plaintiff,  it  must  be  shown  that  he  was 
likewise  negligent  or  at  fault.    •    •    •    When 

glaiotiff  hag  diown  injury  to  himself,  without 
lult  on  his  part,  it  would  be  incumbent  on 
defendant  to  show  that  the  injury  did  not  re- 
sult from  the  want  of  ordinary  and  reasonable 
care  and  diligence  on  the  part  of  its  servants 
and  agents.  Atlanta  &  Eichmond  Air  Line  R. 
Co.  V.  Campbell,  56  Ga.  586;  Central  R.  B.  t. 
Kelly,  58  Ga.  107 ;  Central  B.  B.  v.  Kenney,  68 
Ga.  ^87." 

The  Act  of  1909  (ClvU  Code,  $  2783)  re- 
lieves the  employe  from  proving  his  freedom 
from  fault,  but  contributory  negligence  not 
amounting  to  want  of  ordinary  care  may  di- 
minish his  recovery.  Walton  v.  G.  F.  &  A. 
Ry.  Co.,  12  Ga.  App.  106,  76  S.  £.  106a 

Judgment  reversed. 

BOAN,  J.,  absent  on  acconnt  of  sickness. 


(15  Oa.  App.  136) 

CORKER  V.  ATLANTA  RUBBER  STAMP  & 
STENCIL  WORKS.     (No.  5464.) 

(Court  of  Appeals  of  Georgia.    Sept  11,  1914.) 

(Syllahm  ly  the  Court.) 

Appkai.  and  Bbbob   (i  1024*)— RBrDBAi,  to 
Sanction  Cebtiobabi— Evidbnce. 

The  validity  of  the  several  assignments  of 
error  in  the  petition  for  certiorari  depended  up- 
on whether  the  evidence  compelled  the  implica- 
tion (resting  upon  testimony  as  to  the  tenant's 
failure  to  give  notice  of  bis  intention  to  vacate 
the  premises)  that  both  parties  had  acquiesced 
in  a  tacit  novation  of  the  contract,  and  that 
thereby  a  former  lease  for  one  year  was  renewed 
or  extended  for  a  period  of  one  year,  or  wheth- 
er, as  a  matter  of  fact,  an  agent  of  the  land- 
lord (who,  according  to  undisputed  testimony, 
was  fully  authorized  to  act  in  the  landlord's  be- 
half) assented  to  an  express  parol  contract  by 
which  its  provisions  terminated  upon  a  definite 
date,  up  to  which  it  was  admitted  the  rent  was 
paid.  The  evidence  authorized  a  finding  that 
the  defendant  (who  had  previously  held  the 
premises  under  a  written  contract  of  lease)  re- 
tained possession  solely  by  virtue  of  a  definite 
agreement  in  parol  between  the  agent  of  the 
landlord  and  himself,  which  operated  to  confer 
upon  the  tenant  the  right  to  occupy  tiie  prem- 
ises until  May  lOtfa  only,  and  that  all  rent,  as 


specified  in  that  agreement,  was  paid  at  the 
time  and  in  the  manner  stipulated  in  the  agree- 
ment, and  that  for  these  reasons  the  plaintiff 
was  not  entitled  to  recover  any  rent  after  the 
expiration  of  the  term  mentioned  in  the  parol 
contract.  In  this  view  of  the  case  it  was  not 
error  to  refuse  to  sustain  the  certiorari;  and 
the  judgment  is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  820,  3816-3823,  8836,  8837, 
402(M1022,  4025-4028;   Dec:  Dig.  f  1024.*] 

Error  from  Superior  Court,  Tnlton  (Tounty ; 
J.  T.  Pendleton,  Judga 

Action  by  F.  G.  Corker  against  ttie  Atlanta 
Rubber  Stamp  &  Stencil  Works.  Judgment 
for  defendant,  certiorari  denied,  and  plain- 
tiff brings  error.    AArmed. 

P.  B.  D'Orr,  Felder  Anderson,  Cobum  9t 
Whitman,  and  J.  L.  &  C.  N.  Anderson,  all  ot 
Atlanta,  for  plaintiff  in  error.  Tho&  H.  Scott 
and  Walter  McElreath,  both  of  Atlanta,  for 
defendant  In  error. 

BDSSEIX^  0.  J.   Judgment  afBrmed. 

BOAN,  Ji  absMit  on  account  of  sickneaa 


(IS  On.  App.  1S») 
ADLEB  V.  MORRISON.     (No.  5506.) 
(Court  of  Appeals  of  Georgia.    Sept  11,  1914.) 
(SylUbut  by  th«  Court.) 

1.  HlTSBAND  AND  Wm  (|  232*)— NBOBSBITIBa 

Pubghased  by  Wife  —  Llabilitt  of  Hus- 
band. 

The  consent  of  the  husband  to  the  agency 
of  the  wife  in  purchases  of  necessaries  for  her- 
self and  minor  children,  suitable  to  the  condi- 
tion and  station  of  the  family,  is  to  be  pre- 
sumed, and  this  presumption  can  only  be  rebut- 
ted by  positive  and  unequivocal  evidence  tiiat 
the  articles  furnished  were  not  necessaries,  or 
that  the  seller  had  either  actual  or  constructive 
notice  of  an  allowance  to  the  wife  by  the  hus- 
band, either  permanent  or  temi)orary,  sufficient 
to  enable  her  to  procure  necessaries  without  ob- 
taining them  upon  her  husband's  credit 

[£>1.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |i  844-848,  981 ;  Dec.  Dig.  | 
232.*] 

2.  Husband.  AHD  Wrra  (I  232*)— Nkoxssitiks 

PUBCHABED     BT    WITIB--LIABIUTT    OT    HUS- 
BAND—EVIDENCE. 

In  the  present  case  there  was  positive  evi- 
dence that  the  articles  purchased  upon  the  hus- 
band's credit  were  necessaries,  and  the  only  tes- 
timony in  contradiction  thereof  amounted  mere- 
ly to  equivocal  expressions  of  opinion  as  to  the 
nonnecessity  of  the  articles  purchased,  without 
any  facts  being  offered  to  the  jury  upon  which 
they  could  form  an  opinion.  The  seller  was  not 
bound  by  the  fact  that  the  husband  had  fur- 
nished his  wife  with  money  at  the  time  of  her 
purchases,  since  there  is  no  evidence,  either  di- 
rect or  circumstantial,  to  charge  him  with  no- 
tice. 


WEd 
Ife, 


id.  Note. — For  other  cases,  see  Husband  and 
Ife,  Cent  Dig.  H  844-848,  981 ;   Dec.  Dig.  f 
282.*] 

8.  HusBAifn  aud  Wm  ({  232*)— NioKssrnn 

PUBOHASEO    BT    Wl>«— LlABIUTT   OT   HUS- 
BAND—ETIDXNOX. 

The  verdict  not  being  supported  by  any 
evidence,   was  contrary  to  law,   and   the   teial 
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judge  therefore  erred  !n  oTerruHns  the  motion 
for  •  new  trial. 

fEd.  Note. — For  other  cases,  see  Husband  and 
WUe,  Cent  Dig.  {§  844-848,  981;    Dec.  Dig.  | 

MM.     J 

Error  from  Superior  Oonrt,  Wheeler  Goan- 
ty ;   E.  D.  Graham,  Jadge. 

Action  by  Leopold  Adler  against  M.  Mor- 
rison. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Herschel  P.  Cobb,  of  Savannah,  and  SalTold 
&  Stalllngs,  of  Cochran,  for  plaintiff  In  er- 
ror. J.  B.  Gelger,  of  Mt  Vernon,  for  defend- 
ant In  error. 

WADE,  J.    Judgment  reyersed. 

ROAN,  J.,  absent  on  account  of  dckneaa. 

(U  Ga.  App.  1J7)  ' 

STATON  V.  EXCHANGE  BANK  OF  ROME. 

(No.  5493.) 
(Conrt  «f  Appeals  of  Georgia.    S^t  U.  1914.) 

(Syllabu*  ly  t&e  Court.) 

1.  Appeai.  and  Erbob  (i  440*)— Remittitdb 
—Subsequent  Pbockedinos— Auendhent— 
Pbeljuinabt  Pboof. 

When  the  superior  court  refuses  to  dis- 
miss an  appeal,  the  case,  of  course,  remains. in 
court;  and  though,  on  writ  of  error,  the  judg- 
ment refusing  to  dismiss  the  appeal  be  reversed, 
the  case  remains  in  the  superior  court  until  the 
remittitur  has  been  made  the  judgment  of  that 
court.  Consequently,  before  tii«  judgment  xxp- 
on  the  remittitur  is  made  the  Judgment  of  the 
superior  court,  an  amendment  to  cure  any  de- 
tect in  the  pleadings  or  proceedings  may  be  of- 
fered in  that  court;  and  the  court.  In  allowing 
the  filing  of  additional  proceedings,  may  hear 
such  preliminary  proof  as  Is  requisite  for  that 
purpose.  In  the  present  case  there  was  no  er- 
ror in  allowing  aliunde  proof  of  the  fact  that 
the  appeal  was  in  fact  filed  within  four  days. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |J  2198-2201;  Dec  Dig.  | 
440.  •] 

2.  Witnesses  (j  140*)— CoMPrrBNCT— Trans- 
actions WITH  Deceased. 

On  the  trial  of  an  issue  made  by  a  counter 
affidavit  to  the  foreclosure  of  a  mortgage  con- 
tained in  a  promissory  note,  payable  to  a  bank, 
an  indorser  upon  the  note,  who,  in  the  event  of 
failure  to  collect  the  debt  by  foreclosure  of  the 
mortgage,  would  remain  liable  on  the  note,  was 
disqualified  from  testifying  as  to  any  transac- 
tions or  communications  which  were  had  with 
the  deceased  president  of  the  bank  with  refer- 
ence to  the  payment  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  {$  598-618;   Dec.  Dig.  |  140.*] 

Error  from  Superior  Court,  Floyd  Ooanty; 
Moses  Wright,  Judge. 

Action  between  J.  A.  Staton  and  the  Ex- 
change Bank  of  Rome.  From  the  Judgment, 
Staton  brings  error.    Affirmed. 

See,  also,  80  S.  B.  23. 

Harris  &  Harris,  of  Rome,  for  plaintiff  In 
error.  Lipscomb  &  WiUingham  and  Nathan 
Harris,  ail  of  Rome,  for  defendant  in  error. 

RTJSSELL,  C.  J.    Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sicl^nesa 


CtE  Qa.  An>-  M9 
GBORGIA,  F.  ft  A.  HT.  CO.  ▼.  BLISH  MILIi- 
ING  CO.     (No.  8514.) 

(Court  of  Appeals  of  Georgia.    Sept  UU  1&14.> 

(8yttabu$  by  th«  Court) 

1.  Cabbiebs  (I  130*)— CoNVEBSiow— Venot. 

An  action  of  trover  against  a  carrier,  for 
conversion  of  goods  received  by  the  carrier  'for 
transirartBtion,  may  be  maintained  in  the  county 
in  which  the  conversion  took  place ;  and  this  ia 
BO  without  regard  to  whether  the  carrier  receiv- 
ed the  goods  in  interstate  transportation  under 
a  bill  of  lading  issued  to  the  plaintiff  by  »  con- 
necting carrier  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Carriers* 
Dec.  Dig.  i  130.»] 

2.  Oabbierb  ((  83*)— Saixs  (I  202*)— Tsoveb 

AITD    CONVKBSION    (t    10*)— TiTUD  TO    SkxP- 
MENT— WEONOFUL  DKLIVEBT. 

(a)  A  shipper,  by  consigning  goods  to  his  own 
order  and  attaching  to  the  bill  of  lading  a  draft 
for  the  price  of  the  goods,  indicates  an  unequiv- 
ocal intention  to  retain  title  to  them  until  lihs 
draft  is  paid. 

(b)  Any  distinct  act  of  dominion,  inconsist- 
ent with  the  owner's  right  wrongfully  asserted 
over  his  property  by  another  may  amount  to  a 
conversion,  whether  the  wrongdoer  exercised 
such  dominion  for  his  own  use  or  for  the  use  of 
a  third  person. 

(c)  Where  goods  shipped  to  the  shipper's  or- 
der are  delivered  by  the  carrier  to  another  with- 
out production  of  the  bill  of  lading  covering  the 
shipment,  the  delivery  Is  at  the  carrier's  risk, 
and  may  subject  the  carrier  to  a  suit  in  trover. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f|  S0&-315;  Dec.  Dig.  §  83:*  Sales, 
Cent  Dig.  {{  54^-651 ;  Dea  Dig.  J  202  ;•  Tro- 
ver and  Conversion,  Cent  Dig.  SI  84-94 ;  Oec. 
Dig.  S  10.*] 

3.  Cabbiebs  ({  169*)— Convebsioii  of  Stsxp- 

MENT— CONTBACT— STXPUiATION- WATVEB. 

A  carrier  who,'  by  conversion  of  property 
which  the  carrier  received  for  transportation, 
abandons  the  contract  of  carriage  cannot  insist 
upon  a  stipulation  in  the  bill  of  lading  that 
claims  for  loss  or  damage  must  be  made,  within 
a  specified  time  and  in  writing,  to  the  carrier's 
agent  at  the  point  of  delivery. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  668-671,  e9&-703%,  711-714, 
718,  718%;   Dec.  Dig.  |  159.*] 

4.  Ck>BP0BATi0NS  (J  514*)— Pleading  (|  200*> 

— DEXUBREB — REqtTISITEB — COBPOBATIONS. 

"Demurrer,  being  a  critic,  must  itself  be 
free  from  imperfections."  Douglas,  A.  &  G.  Ry. 
Co.  V.  Swindle,  2  Ga.  App.  550  (4),  566,  69  S.  ' 
E.  600,  citing  Martin  v.  Bartow  Iron  Works,  35 
Ga.  328,  Fed.  Cas.  No.  9,167.  Even  if  a  demuT^ 
rer  alleging  that  the  petition  "does  not  show 
any  right  in  the  plaintiff  named  therein  to  bring 
the  suit"  was  sufficiently^  specific  to  present  the 
objection  that  the  petition  failed  to  allege 
whether  the  plaintiff  was  a  partnership  or  a 
corporation,  this  objection  would  not  constitute 
a  sufficient  ground  for  demurrer;  for  the  plain- 
tiffs name,  "Biish  Milling  Company,"  imports  a 
corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent  Dig.  {{  2052-2081!  Dee.  Dig.  i  614;* 
Pleading,  Cent  Dig.  <$  470,  471;  Dec.  Dig.  | 
200.*] 

6.  Carriers  (|  184  ;•  {  181%,  New,  voL  12  Key- 
No.  Series)— CONVKBBION—DKIfDRBKB  TO  PE- 
TITION. 

The  court  did  not  err  In  overruling  the 
ground  of  the  demurrer  that,  "the  suit  being  a 
suit  in  trover,  and  the  petition  not  idiowing  that 
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tile  bailment  it  waived,  and  the  property  not 
being  in  the  bands  of,  nor  sait  filed  againit, 
•itber  party  to  tbe  contract,  the  suit  wfU  not 
Ue." 

[Ed.  Note. — For  other  cases,  Be«i-  Carriers, 
Cent  Dig.  §{  832-834 ;   Dec  Dig.  f  184.*] 

6.  Appeal  akd  Ebror  (g  728*)— AssiaNianr 
or  Kbror— Exclusion  op  Question. 

An  assignment  of  error  as  to  the  refusal  to 
allow  counsel  to  propound  a  certain  gnestion  to 
a  witness,  or  the  witness  to  answer  it,  presents 
nothing  for  the  consideration  of  a  reviewing 
court,  when  it  does  not  appear  that  the  trial 
judge  was  informed  of  the  probable  answer  of 
the  witness. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  3010-3024;  Dec  Dig.  i 
728.*1 

7.  Appeal  and  Ersob  ({  1064*)— Habklebs 
Ebbob— Instructions. 

An  instruction  to  the  Jnry  to  the  effect  that, 
where  there  are  discrejpancies  in  the  testimony 
of  different  witnesses,  it  is  tbe  duty  of  the  jury, 
if  possible,  to  reconcile  the  discrepancies  so  as 
to  make  each  witness  speak  the  whole  troth, 
but,  if  they  be  unable  to  reconcile  the  discrepan- 
cies, it  is  within  their  province  to  say  who  and 
what  they  will  believe,  does  not  afford  ground 
for  a  new  trial.  , 

[Ed.  Nota — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {i  4219,  4221-4224;  Dec. 
Dig.  i  1064.*] 

8.  Carriers  (g§  129, 13S*)— Tbovkb  and  Con- 
VERSION  (i  22*)— Offer  to  Deliver  —  De- 
fense—Mitigation OF  Damages. 

A  mere  offer  to  deliver  is  not  delivery,  and 
an  unaccepted  offer  to  restore  converted  chattels 
will  not  relieve  the  tort-feasor  nor  ordinarily 
mitigate  damages.  Especially  would  the  offer 
be  ineffectual  if  there  had  been  deterioration  in 
the  character,  quality,  and  the  loss  by  tendering 
such  an  amount  as  would  place  the  owner  in  the 
position  in  which  he  would  have  been  if  there 
had  been  no  conversion.  A  tender  in  trover 
must  embrace  all  the  property  claimed  by  the 
plaintiff,  and  mast  be  unconditional. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  K  645-551, 557-559.  599-602,  603%- 
604%:   Dec.  Dig.   §4  129,  135;*   Trover  and 


Conversion,  Cent  Dig.  {g   162-162,   167-169; 
Dec.  Dig.  I  22.*] 

9.  Trial  (g  252*)— Conversion  of  Shipment- 
Instructions— Evidence. 

Since  it  appears  from  the  evidence  that  the 
freight  upon  the  shipment  of  flour  had  not  been 
paid,  the  court  erred  in  instructing  the  jury 
that,  if  they  were  satisfied  from  the  evidence  that 
the  deftodant  converted  the  flour,  they  would  be 
authorized  to  find  for  the  plaintiff  the  freight 
charges  in  addition  to  the  market  value  of  the 
flour,  and  direction  is  therefore  given  that  the 
verdict  and  judgment  be  reduced  by  writing  off 
the  amount  of  the  freight  charges  as  disclosed 
by  the  undisputed  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g§  505,  59ft-612 ;  Dec  Dig.  g  252.*] 

10.  Carriers  (g  137*)^Convebsion— Jnstbuo- 

TIONS. 

The  instructions  to  the  jury  as  to  mitiga- 
tion of  damages  were  not  subject  to  the  excep- 
tions taken. 

[Ed.    Note.— For   other  eases,   see   Carriers, 
Cent  Dig.  gg  594,  595 ;  Dec  Dig.  g  187.*] 

11.  Appeal  and  Error  (g  1068*)— Carriers 
(g  137*)— Harmless  Error— Instructions— 
Conversion  of  Shipment— Damages  Re- 
coverable. 

Where  a  plaintiff  asks  an  alternative  ver- 
dict in  damages  for  tbe  conversion  of  property. 


and  it  appears,  without  dispute,  that  the  prop- 
erty itself  cannot  be  restored  to  him,  it  is  a 
matter  of  no  concern  to  him  whether  the  prop- 
erty was  damaged  while  in  the  possession  of 
the  defendant  or  not;  for  he  is  entitled  to  re- 
cover the  market  value  of  the  property  at  Uie 
time  of  the  conversion,  with  interest  Therefore 
it  was  error  for  the  court  to  charge  the  jury 
that,  if  they  found  that  damage  was  done  to  the 
flour  while  in  the  possession  of  the  defendant 
after  a  conversion  of  it  bv  the  defendant,  tbey 
would  be  authorised  to  find  in  favor  of  the  plain- 
tiff whatever  amount  the  evidence  might  dis- 
close that  damage  to  be;  but  in  view  of  what 
has  been  stated  above  in  this  headnote,  and  as 
is  apparent  from  the  amount  of  the  verdict,  the 
error  was  harmless  to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Ajnieal  and 
Error,  Cent  Dig.  g§  4225-4228,  4280;  Dec  Dig. 
8  1068;*  Carriers,  Cent  Dig.  gg  684,  595;  Dec 
big.  g  137.*] 

Error  from  City  Court  ot  Bainbridge 
County ;   H.  B.  Spooner,  Judge. 

Action  by  tbe  Blish  Milling  Company 
against  the  Greorgla,  Florida  &  Alabama  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed,  with  di- 
rection. 

On  May.  18, 1910,  the  Bliata  Milling  Compa- 
ny, of  Beymoar,  Ind.,  shipped  from  that  place 
to  Bainbridge,  6a.,  a  car  load  of  flour,  con- 
signed to  Itself,  with  order  to  notify  Draper- 
Garrett  Grocery  Company.  The  bill  of  lad- 
ing, acknowledging  receipt  of  tbe  flour  at 
Seymour,  Ind.,  was  issued  by  the  Baltimore 
&  Ohio  Southwestern  Railway  Company. 
Tbe  shipper's  sight  draft  upon  the  Draper- 
Garrett  Grocery  Company,  for  $1,109.89,  cov- 
ering the  price  of  tbe  flour  and  the  additional 
sum  of  $10  as  a  carrying  charge  of  5  cents 
per  barrel  for  200  barrels  for  one  month, 
was  attached  to  the  bUl  oif  lading,  with  prop- 
er indorsement,  and  sent  to  a  bank  In  Bain- 
bridge for  collection.  .The  flour  was  loaded 
in  car  "A.  G.  S.  No.  8466,"  and  from  that  car 
was  transferred  en  route  by  the  Central  of 
Georgia  Railway  Company,  at  Atlanta,  Ga., 
and  placed  In  car  "K.  C,  F.  S.  &  M.  No. 
27286,"  in  which  It  reached  Bainbridge  over 
the  line  of  the  Georgia,  Florida  &  Alabama 
Railway  Company,  in  accordance  with  rout- 
ing, and  the  last-named  railway  company, 
without  requiring  payment  of  the  draft  and 
surrender  of  the  bill  of  lading,  delivered  the 
car  of  flour  to  the  Drapcr-Garrett  Grocery 
Company  immediately  on  its  arrival,  June  2, 
1910,  by  placing  it  on  a  side  track  owned 
and  controlled  by  the  grocery  company.  Tbe 
bill  of  lading  and  draft  were  not  called  for, 
and  were  finally  returned  to  the  Blish  Mill- 
ing Company.  The  grocery  company,  on  de- 
livery of  the  car,  opened  it  and  unloaded  a 
part  of  its  contents,  but  discovered  that  some 
of  the  flour  was  wet^  and  thereupon  reloaded 
the  part  that  had  been  unloaded,  and  turned 
the  car  back  to  Uie  railway  company.  The 
railvTsy  company  retook  possession  of  tbe  car 
and  unloaded  it,  and  in  a  few  days  sold,  as 
perishable  property,  a  part  of.  the  flour  al- 
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leged  to  be  damaged,  and  on  December  23, 

1910,  sold  the  remainder.  On  June  3,  1810, 
after  tbe  grocer?  company  had  turned  the 
flour  back  to  the  railway  company,  B.  O. 
Prince,  traflic  manager  of  the  Georgia,  Flor- 
ida &  Alabama  Railway  Company,  telegraph- 
ed to  the  Blish  Milling  Company,  as  foUows: 
"Flour  order  notify  Draper-Garrett  Grocery 
Company  refused  account  damage.  Hold  at 
your  risk  and  expense.  Advise  disposition." 
On  the  next  day  the  milling  company  repUed 
by  telegraphing  to  Prince:  "Sending  our 
representative  there.  What  is  nature  of 
damage?"  To  this  Prince  repUed:  "Flour 
transferred  In  route.  Slight  damage  by  wa- 
ter, apparently  rough  handling.  ^  When  will 
your  representative  reach  Bainbrldge?"  The 
Blish'  Milling  Company  replied  that  their 
man  would  be  there  that  night  or  the  next 
day.  On  June  7th  (after  the  milling  com- 
pany's representative  had  reached  Bain- 
bridge,  and  conferred  with  the  grocery  com- 
pany) the  milling  company  sent  a  final  tele- 
gram, saying:  "We  will  make  claim  against 
railroad  for  entire  contents  of  car  at  invoice 
price.  Must  refuse  shipment  as  we  cannot 
handle."  It  appears  from  the  evidence  of  Mr. 
Draper  that  the  price  of  flour  declined  after 
his  order  was  given  and  before  the  flour 
reached  Bainbrldge.  There  is  conflict  in  the 
evidence  as  to  a  tender  of  the  flour  by  the 
railway  company  to  the  milling  company's  rep- 
resentative. According  to  some  of  the  testi- 
mony, about  18  barrels  of  the  flour  had  been 
sold  by  the  railway  company  before  the  alleg- 
ed tender  was  made,  and  therefore  it  was 
not  within  the  power  of  the  carrier  to  tender 
the  shipment  in  its  entirety.  The  contract  of 
shipment  contained  a  provision  that  "claims 
for  loss,  damage,  or  delay  must  be  made  in 
writing  to  the  carrier  at  the  point  of  deliv- 
ery or  at  the  point  of  origin  within  four 
months  after  the  delivery  of  the  property,  or, 
in  case  of  failure  to  make  delivery  then  with- 
in four  months  after  a  reasonable  time  for 
delivery  has  elapsed.  Unless  claims  are  so 
made,  the  carrier  shall  not  be  liable."  So 
far  as  ap[>ears  from  the  record,  no  claim  was 
flled  by  the  shipper. 

After  the  dismissal  of  a  former  suit,  which 
appears  to  have  been  flled  on  February  14, 

1911,  the  Blish  MilUng  Company  flled  the 
present  suit  in  trover,  alleging  a  conversion 
of  the  shipment  by  the  carrier,  and,  the  plain- 
tiff having  elected  to  take  a  money  verdict 
for  the  value  of  the  property,  the  jury  ren- 
dered a  verdict  in  its  favor  for  $1,084.50. 
It  was  admitted  by  the  parties  that  the 
'freight  was  never  paid;  that  the  draft 
should  have  been  for  $1,099.89;  and  that 
the  freight  upon  the  car  from  Seymour,  Ind., 
to  Bainbrldge,  Ga.,  amounted  to  $124.21.  On 
the  trial  a  demurrer  to  the  petition  was  over- 
ruled. Exceptions  pendente  lite  to  this 
ruling,  and  exception  to  the  judgment  re- 
fusing a  new  trial,  are  brought  up  by  the 
bill  of  exceptions. 


W.  H.  Krause  and  T.  S.  Hawes,  both  of 
Bainbrldge,  for  plaintiff  In  error.  Erie  U. 
Donalson  and  B.  G.  Hartsfleld,  botb  of  Bain- 
bridge,  for  defendant  in  error. 

RUSSELL,  O.  J.  (after  stating  the  facts 
as  above).  The  demurrer  includes  four 
grounds  of  objection  to  the  petition,  which 
we  shall  consider  seriatim. 

[1]  1.  In  the  first  ground,  complaint  is 
made  that  the  city  court  of  Bainbrldge  "is 
without  jurisdiction  of  the  subject-matter  of 
the  case  in  question;  the  cause  of  action 
being  a  contract  of  bailment  entered  into 
by  and  between  the  Blish  Milling  Company 
and  the  Baltimore  &  Ohio  Southwestern  Rail- 
way Company."  It  la  contended  that  the  de- 
fendant was  not  directly  connected  with  the 
contract,  and  that  the  action  should  have 
been  brought  against  the  initial  carrier,  or 
that,  if  the  present  defendant  was  suable  at 
all,  the  remedy  against  it  was  an  action  for 
damages,  under  the  act  of  Congress  regulat- 
ing Interstate  transportation,  known  as  the 
Hepburn  Act  Even  though  It  be  true  that 
the  shipment  Is  controlled  by  the  Hepburn 
Act  (Act  June  29,  1906,  c.  3591,  84  Stat  584 
[U.  S.  Comp.  St  Supp.  1911,  p.  1284]),  we  fall 
to  see  that  the  city  court  of  Bainbrldge  is, 
by  that  fact,  deprived  of  jurisdiction. 

We  think  the  ruling  upon  this  ground 
of  the  demurrer  is  controlled  by  the  deci- 
sion of  this  court  In  Southern  Railway  C-o 
V.  Morrison,  8  Ga.  App.  647,  70  S.  E.  91.  In 
that  case  Morrison  brought  suit  in  trover 
against  the  Southern  Railway  Company  to  re- 
cover certain  cotton  alleged  to  have  been  de- 
livered to  the  carrier  in  Monroe  county  for 
shipment  to  Macon,  in  Bibb  county,  and  upon 
his  own  testimony  was  only  able  to  show  that 
he  had  delivered  the  cotton  to  an  agent  of 
the  defendant  in  Monroe  county,  and,  at  the 
time  of  the  motion  for  nonsuit,  he  had  not 
shown  that  the  cotton  had  not  been  shipi>ed 
away  from  Monroe  county,  and  therefore  be 
had  failed  to  prove  the  venne,  because  he 
alleged  an  afflrmative  tort,  and  failed  to 
show  that  the  actual  conversion  did  not 
take  place  in  Bibb,  or  some  other  county. 
After  Morrison  had  shown  that  the  cotton 
was  delivered  to  the  carrier  at  a  point  in 
Monroe  county,  and  not  in  Macon,  thus,  as 
stated  by  Judge  Powell,  "showing  the  loss, 
but  not  necessarily  the  conversion,  the  de- 
fendant came  in  and  showed  that  the  cotton 
had  never  been  shipped  out  of  Monroe  coun- 
ty." And  this  court  held  that  an  action  of 
trover  for  a  conversion  may  be  maintained 
against  a  carrier  in  the  county  where  the 
conversion  took  place,  and  that  "as  the  de- 
fendant's own  testimony  affirmatively  dis- 
closed that  the  presumed  conversion  took 
place  at  the  point  of  shipment  and  not  else- 
where, it  consequently  disclosed  that  if  the 
plaintiff  had  a  cause  of  action,  he  had  one 
that  lay  within  the  venue  where  the  suit 
was  pendiDg."     The  ta.<A  that  in  the  Hep- 
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bum  act  there  Is  no  reference  to  proceedings 
In  trover  suggests  that  Congress,  not  having 
dealt  with  the  remedy  provided  by  an  ac- 
tion in  trover,  had  left  to  each  state  the 
free  nse  of  that  remedy  at  its  option.  How- 
ever, In  the  present  case,  if  we  look  beyond 
its  technical  denomination,  the  scope  and 
effect  of  the  action  Is  nothing  more  than 
that  of  an  action  for  damages  against  the 
delivering  carrier,  suggested  by  learned 
connsel  for  the  plalntlfT  in  error  as  the  plain- 
tiff's appropriate  remedy.  If  an  action  for 
damages  can  be  maintained  against  a  de- 
livering carrier,  without  the  necessity  of 
proving  that  the  delivering  carrier  Itself 
caused  the  damage  (Way  v.  South.  Ry.  Co., 
132  Ga.  677,  64  S.  El  1066),  and  an  action 
of  trover  can  be  maintained  upon  a  construc- 
tive conversion  evidenced  only  by  the  failure 
to  deliver,  it  would  seem  clear  under  the 
ruling  in  Morrison's  Case,  supra,  as  well  as 
under  the  ruling  of  the  Supreme  Court  of  the 
United  States  in  North  Penn.  R.  Co.  v.  Com- 
mercial Nat.  Bank,  below,  that  trover  may  be 
maintained  against  the  last  carrier,  when  it 
Is  shown  that  the  last  carrier,  actually  con- 
verted the  property.  In  such  a  case,  clearly 
the  venue  would  be  where  the  conversion  oc- 
curred. 

[2]  2.  In  the  second  ground  of  the  demur- 
rer It  is  insisted  that  "the  petition  sets  up  no 
cause  of  action  against  the  defendant"  The 
principles  stated  In  the  second  headnote  are 
well  settled.  The  bill  of  lading,  according 
to  the  uncontradicted  testimony,  was  not 
presented  or  demanded,  and  the  draft  had 
not  been  paid,  at  the  time  the  defendant 
turned  the  car  of  flour  over  to  the  Draper- 
Garrett  Grocery  Company,  and,  under  the 
terms  of  the  contract,  the  carrier  bad  agreed 
to  deliver  the  shipment  only  to  the  Bllsb 
Milling  Company,  at  Bainbridge,  Ga.,  or  to 
Its  order,  as  might  appear  by  the  Indorse- 
ment on  the  bill  of  lading. 

"If  for  any  reason  the  seller,  at  the  time  of 
the  shipment  and  delivery  of  the  goods  to  the 
common  carrier,  takes  a  bill  of  lading  to  his 
own  order,  and  attaches  thereto  a  draft  tor  the 
purchase  money,  he  thereby  expresses  his  in- 
tention to  retain  the  title  until  the  draft  is  paid, 
or  accepted  and  secured;  and,  where  this  meth-. 
od  of  shipment  is  adopted,  the  carrier  becomes 
the  agent  of  the  seller,  or  consignor,  and  would 
be  authorized  to  deliver  the  goods  only  on  a  sur- 
render to  it  of  the  bill  of  lading."  South.  Ry. 
Co.  T.  Strozier  &  Waters,  10  Ga.  App.  157  (3), 
73  S.  B.  42. 

See,  also,  Erwin  v.  Harris,  87  Ga.  335,  13 
S.  B.  613,  and  Moss  t.  Sell,  8  6a.  App.  588, 
70  S.  E.  18. 

On  an  "order  notify"  shipment,  where  a 
draft  upon  the  person  to  whom  the  goods 
were  to  be  delivered  upon  payment  of  the 
draft,  was  attached  to  the  bUl  of  lading,  so 
indorsed  as  to  give  a  bank  control  of  pos- 
session of  the  goods,  the  delivery  of  the 
goods  to  the  drawee,  without  requiring  pay- 
ment of  the  draft,  was  held  to  be  a  conver- 
sion, subjecting  the  banking  firm  to  an  ac- 


tion of  trover  at  the  instance  of  the  owner. 
Hobbs  &  Tucker  v.  Chicago  Packing  Co.,  98 
Ga.  576,  25  S.  B.  684,  58  Am.  St  Rep.  320. 
The  milling  company,  by  electing  to  retain 
title  until  the  draft  was  paid,  sold  the  goods 
for  cash.  The  railway  company,  without 
any  regard  for  the  milling  company's  rights 
or  wishes,  and  in  violation  of  its  expressed 
Intention,  undertook  to  let  the  Draper-Gar- 
rett  Grocery  Company  have  the  flour  on 
time,  or  without  paying  the  draft,  and,  of 
course,  this  must  be  held  to  be  a  conversion. 
It  Is  the  wrohgful  exercise  of  dominion  over 
another's  property  that  makes  a  conversion. 
It  is  not  necessary  that  the  proof  show  that 
the  defendant  applied  it  to  his  own  use;  it 
need  only  be  shown  that  he  dealt  with  the 
property  as  if  it  were  his  own  and  in  de- 
fiance of  the  owners'  rights.  It  Is  entirely 
Immaterial  that  the  conversion  was  not  for 
his  own  nse  or  that  he  derived  no  benefit 
therefrom.  Merchants'  &  Miners'  Transpor- 
tation Co.  V.  Moore,  124  Ga.  482,  52  S.  B.  802. 
Whenever  goods  which  the  consignor  has 
shipped  to  his  own  order  are  delivered  with- 
out the  production  of  the  bill  of  lading,  the 
delivery  is  at  the  carrier's  own  risk,  and 
subjects  the  carrier  to  liability  in  trover  for 
the  conversion.  Boatman's  Savings  Bank  v. 
W.  &  A.  R.  R.  Co.,  81  Ga.  223,  7  S.  B.  126; 
Northern  Pa.  R.  R.  Co.  v.  Commercial  Nat 
Bank  of  Chicago,  123  C.  8.  727,  8  Sup.  Ct 
266,  81  L.  Bd.  287. 

[3]  3.  It  is  Insisted,  however,  by  counsel 
for  plaintiff  In  error  that  the  milling  com- 
pany was  precluded  from  bringing  this  ac- 
tion by  reason  of  the  plaintiff's  failure  to 
comply  with  the  stipulations  in  the  third 
section  of  the  bill  of  lading  which.  In  case 
of  failure  to-  make  delivery,  require  the  con- 
signor to  make  a  written  claim  for  damages 
within  four  months.  Counsel's  whole  argu- 
ment is  based  on  the  fact  that  the  shipment, 
which  is  the  subject-matter  of  this  suit,  was 
moving  in  Interstate  commerce  under  the 
provisions  of  the  federal  law,  and  under  a 
bill  of  lading  regularly  approved  by  the  In- 
terstate Commerce  Commission.  Counsel 
argue  that  as  the  Supreme  Court  of  the 
United  States  has  held  that  this  provision  of 
the  contract  is  valid,  and  has  held  that  the 
Carmack  amendment  to  the  Hepburn  act 
(Act  June  29,  190i6,  c  3591,  S  7,  pars.  11,  12, 
84  Stat  693  [U.  S.  Comp.  St  Supp.  1911,  p. 
1307])  "fnmighes  the  exclusive  rule  on  the 
subject  of  the  liability  of  a  carrier  under 
contracts  for  Interstate  shipments,"  and  as  it 
has  been  further  held  by  that  court  that  the 
state  laws,  declaring  contracts  invalid  which 
required  the  bringing  of  an  action  against  a 
carrier  for  loss  or  damage  to  a  shipment 
in  less  than  the  statutory  period,  are  super- 
seded as  to  interstate  shipments  by  the 
Carmack  amendment  (M.,  K.  &  T.  Ry.  C!o.  v. 
Harrlman,  227  V.  8.  657,  83  Sup.  Ct  397, 
67  L.  Ed.  690[2]),  to  hold  that  the  plaintiff 
could  maintain  the  present  action  would  be 
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to  conflict  with  what  has  been  held  by 
the  Supreme  Court  of  the  United  States. 
Nothing  could  be  more  abhorrent  to  this 
court  than  a  failure  to  yield  cheerful  ad- 
herence to  the  decisions  of  the  Supreme 
Ciourt  of  the  United  States.  It  is  at  once  our 
duty  and  our  pleasure  to  do  so.  This  court 
has  more  than  once  referred  to  the  fact  that 
our  commonwealth  has  Incorporated  in  Its 
organic  law  a  declaration  that  the  statutes 
of  the  United  States  and  the  decisions  of 
the  Supreme  Court  of  the  United  States 
thereunder  are  paramount  and  controlling. 
We  hare  examined  with  care  the  decisions  to 
which  counsel  hare  referred,  but  we  have 
failed  to  see  how  the  original  validity  of  the 
contract  affects  the  Issue  before  us.  It  is 
conceded  that,  if  there  be  any  state  law  de- 
claring Invalid  that  portl,on  of  the  contract 
of  shipment  which  requires  the  bringing  of 
an  action  within  less  than  the  statutory 
period,  it  is  superseded  by  the  Carmack 
amendment,  and  in  M.,  K.  &  T.  Ry.  Co.  v. 
Harriman,  supra,  it  was  held  that  it  would 
not  be  unreasonable  to  limit  the  time  within 
wlilch  claims  for  failure  to  make  delivery 
should  be  filed. 

Under  the  rulings  of  the  Supreme  Court  of 
the  United  States,  and  even  if  the  point  had 
not  been  passed  upon  by  it,  under  the  pro- 
rlslons  of  our  own  Constitution  (since  the 
passage  of  the  Carmack  amendment),  we 
would  hold  that  the  stipulation  to  which 
counsel  refers  Is  perfectly  ralid.  But,  ac- 
cording to  the  allegations  of  the  petition,  the 
contract  was  abandoned  and  repudiated  by 
tbk  defendant,  and  the  defendant  could  not 
thereafter  insist  upon  the  stipulation  in  the 
bill  of  lading  as  to  the  time  within  which 
claims  for  damage  should  be  presented. 
Merchants'  &  Miners'  Trans.  Co.  r.  Moore, 
124  Ga.  482,  62  S.  E.  802.  No  quesUon  of 
penalty  or  punishment  of  the  defendant  com- 
pany for  falUng  to  comply  with  Its  contract 
Is  involved  in  the  allegatious  of  the  petition, 
as  we  view  tbemu  The  suit  was  brought,  not 
because  of  the  failure  to  deliver,  but  because 
the  defendant  did  deliver,  the  goods,  and  be- 
cause, by  the  wrongful  delivery  in  defiance 
of  the  consignor's  instructions,  the  carrier 
appropriated  the  goods  to  its  own  use.  The 
stipulation  as  to  presentation  of  claim  pro- 
vided that  "In  case  of  failure  to  make  de- 
livery" the  shipper  should  make  his  claim 
for  damages  within  four  months  after  a 
reasonable  time  for  delivery ;  and  this  could 
not  be  held  to  include  a  case  where  there 
was  not  only  failure  to  deliver  to  the  con- 
signee, but  actual  delivery  to  another.  Coun- 
sel criticizes  statement  made  in  A.  C.  L.  B. 
B.  Co.  V.  Goodwin,  1  Ga.  App.  356,*  S7  S.  E. 
1070,  that  "there  is  a  wide  difference  between 
loss  and  conversion,"  and  argues  as  if  there 
Is  necessarily  a  conversion  whenever  there 
is  a  failure  to  deliver,  and  from  that  argues 
that  the  use  of  the  words  in  the  stipulation 
in  question,  "in  case  of  failure  to  make  de- 


livery," preludes  the  present  action.  The 
statement  made  In  the  Goodwin  Case,  supra, 
is  adhered  to,  for  a  failure  to  deliver  may 
entail  loss  upon  a  shipper  without  any  con- 
version on  the  part  of  the  carrier.  In  South- 
»n  Ry.  Co.  v.  korrison,  8  Ga.  App.  648,  70 
S.  E.  92,  supra.  Judge  Powell  points  out  the 
difference  between  a  mere  failure  to  deliver 
and  an  actual  conversion,  where  there  has 
been  a  failure  to  deliver  (and,  of  course,  a 
failure  to  deliver  is  Included  in  and  essen- 
tial to  the  act  of  conversion).  It  Is  there 
said: 

"A  person  who  has  delivered  goods  to  a  car- 
rier for  shipment,  •  •  •  where  the  goods 
have  not  been  delivered  at  destination,  •  •  • 
can  sue  ez  contractu  in  the  county  where  the 
contract  of  Bbipment  is  made,  or  in  the  count; 
where  the  contract  is  to  be  performed ;  that  is, 
the  county  of  the  destination  of  the  Bhipment 
He  can  sue  ez  delicto  for  the  carrier's  failure 
to  discharge  its  public  duty  of  delivering  the 
goods  at  the  place  of  destination.  *  *  *  If 
he  can  show  an  affirmative  tort,  can  show  that 
the  goods  were  in  fact  wrongfully  converted  by 
the  carrier,  •  •  *  he  may  sue  In  the  county 
where  the  wrong  took  place,  making  the  partic- 
ular wrong  itself,  and  not  the  breach  of  public 
duty  in  failing  to  deliver,  the  basis  of  bia  cause 
of  action." 

Suppose  the  shipment  were  destroyed  by 
fire,  the  shipper  would  lose  the  goods,  and 
the  carrier  would  fall  to  deliver,  and  yet 
there  would  be  no  conversion.  Instances 
might  be  multiplied  Indefinitely  to  show  that, 
while  the  failure  to  deliver  may  sometimes 
amount  to  a  conversion,  It  does  not  necessari- 
ly have  that  effect.  It  has  been  held  that, 
where  a  shipper  sought  to  maintain  trover 
for  goods  which  the  carrier  refused  to  de- 
liver without  payment  of  freight,  there  was 
no  conversion,  and  the  action  would  not  lie. 
Under  the  rulings  we  have  dted,  there  was 
in  this  case  an  actual  conversion  by  delivery, 
which  terminated  the  shipment  If  the  rail- 
way company's  abandonment  or  repudiation 
of  the  contract  did  not  terminate  or  annul 
It,  it  must  be  because  there  is  some  differ- 
ence between  a  contract  of  carriage  and 
other  contracts  which  we  are  unable  to  see. 
It  is  true  the  conversion  was  technical,  but 
it  was  a  breach  of  the  contract,  and  It  is 
fundamental  that,  if  one  party  breaches 
the  contract,  the  other  party  is  released. 
It  Is  not  necessary  to  refer  to  the  argument 
that  the  railway  company  waived  Its  rights 
to  insist  upon  the  provision  of  the  bill  of 
lading  in  regard  to  the  filing  of  a  written 
claim  within  four  months,  for  the  Inter- 
state Commerce  Commission,  in  order  No. 
787,  issued  June  27,  1908,  specifically  ruled 
that  no  provision  of  a  bill  of  lading  can  be 
waived.  .The  question  of  a  waiver  is  not  in- 
volved here,  because  the  allegation  of  the 
petition  is  that  the  carrier  repudiated  and 
violated  the  contract 

[4]  4.  As  to  the  third  ground  of  demurrer, 
it  is  not  necessary  to  add  to  what  is  said  in 
the  fourth  headnote. 

[6]  5.  We  think  the  fourth  ground  of  the  de- 
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nrarrer,  that  "the  suit  being  a  snlt  In  troTer, 
«nd  the  petition  not  showing  that  the  bail- 
ment Is  waived,  and  the  property  not  being 
in  the  handa  of,  nor  snlt  filed  against,  either 
party  to  the  contract,  the  salt  will  not  lie," 
was  iiroperly  overruled.  In  view  of  the  allega- 
tions that  the  defendant  was  the  last  of 
several  connecting  carriers,  each  of  whom 
had  adopted  the  contract,  and  that  the  prop- 
erty was  shown  to  have  passed  Into  tbe  pos- 
session of  the  defendant  128  U.  S.  727  (4), 
8  Sup.  Ct.  266,  31  L.  Ed.  287.  The  suit  in 
trover  was  Itself  a  waiver  of  the  bailment. 
"A  salt  in  trover  is  not  an  action  for  loaa  or 
damage  to  property,  but  an  action  for  the  con- 
version of  property.  The  conversion  on  the 
part  of  the  carrier  is  an  abandonment  by  it  of 
its  contract  of  shipment."  Merchants'  &  Min- 
ers' Trans.  Co.  v.  Moore  &  Co.,  124  Oa.  48S, 
62  S.  E.  802. 

In  tbat  case  the  Mil  of  lading  was  Issued, 
not  by  the  defendant,  the  Merchants'  & 
Miners'  Transportation  Company,  but  by  the 
Baltimore  &  Ohio  Railroad  Company,  and 
Moore  ft  Co.  paid  the  draft  and  obtained 
the  bill  of  lading  at  Savannah,  the  point  of 
destination  of  the  shipment  A  stipulation 
similar  to  that  in  the  instant  case  was  in- 
corjwrated  In  the  bUl  of  lading  In  that  case, 
and  it  was  insisted  there,  as  It  is  here,  that 
the  action  could  not  be  maintained  because 
there  had  been  no  written  claim  for  loss  or 
damage.  As  to  this  contention  of  the  carrier^ 
Cobb,  J.,  in  the  opinion,  gays:      , 

"It  cannot  repudiate  this  contract  and  then 
hold  the  shipper  to  its  terms.  Further,  we  do 
not  think  the  terms  of  the  contract  cover  such 
an  eventuality.  It  was  never  contemplated  by 
jeitber  party  that  a  claim  for  damages  should 
be  presented  to  the  carrier  for  the  result  of  its 
voluntary  act  It  was  the  purpose  of  the  con- 
tract to  provide  a  procedure  for  the  adjustment 
of  damage  suffered  by  reason  of  some  occur- 
rence for  which  the  carrier  was  liable,  bat 
which  it  did  not  wrongfully  bring  about  There 
would  be  no  reason  in  demanding  that  a  claim 
be  presented  for  damages  flowing  from  an  act 
which,  by  its  very  commission,  denies  any  right 
in  the  claimant" 

In  comparing  that  case  with  the  case  at 
bar,  it  may  be  remarked  that  the  only  con- 
version shown  there  was  the  delivery  by  the 
defendant  of  the  oats  in  question  to  an- 
other carrier  who  transported  them  to  Jack- 
sonville. 

[6]  6.  Error  is  assigned  upon  the  refusal 
of  the  court  \.o  allow  a  witness  for  the 
plaintiff  to  state  on  cross-examination  the 
amonnt  for  which  the  flour  was  sold  by  the 
railway  company  in  December.  The  movant 
insists  that,  if  the  witness  had  answered  In 
the  affirmative  that  the  contents  of  the  car 
sold  for  only  $299,  it  wonld  have  demon- 
strated the  value  of  the  flour,  and  should  at 
least  have  been  considered  by  the  jury  on 
the  subject  of  value.  It  is  weU  settled 
that  an  assignment  of  error  as  to  the  re- 
fusal to  allow  a  witness  to  be  asked  a  ques- 
tion presents  nothing  for  the  consideration  of 
the  reviewing  conrt  when  it  does  not  appear 
that  the  jndge  was  informed  of  the  probable 


answer  of  the  witness.  In  the  assignment 
of  error  befors  us  It  is  stated  that  the  de- 
fendant "did  not  and  could  not  state  that 
he  expected  any  particular  answer  from  this 
witness ;  the  witness  being  from  the  enemy's 
camp  and  under  cross-examination."  There 
appear  to  be  reasons  why  the  rule  requiring 
that  the  expected  answer  be  stated  to  the 
court  should  be  relaxed  upon  cross-examina- 
tion, but  the  ruling  of  the  Judge  seems  to  be 
In  accordance  with  what  has  been  previously 
held  on  this  point  See  Loeb  v.  State,  6  Ga. 
App.  28,  64  8.  E.  338. 

Aside  from  this,  however,  it  does  not  appear 
that  the  plaintiff  In  error  was  Injured  by 
the  refusal  of  the  court  to  allow  the  witness 
to  answer  the  question,  because,  even  if  the 
witness  had  answered  that  the  flour  was  sold 
for  $299  on  December  23, 1910,  that  fact  would 
have  shed  no  light  upon  the  value  as  legally 
computed  in  suits  in  trover.  In  trover  the 
plaintiff  la  entitled  to  recover  the  highest 
market  value  between  the  date  of  the  con- 
version and  the  time  of  the  trlaL  The  fact 
that  there  might  have  been,  without  dilute, 
periods  when  the  value  of  the  flour  was 
very  low  would  not  have  touched  the  real 
Issue  about  which  there  might  have  been 
conflict  to  wit:  What  was  the  highest  mar- 
ket value  between  the  periods  mentioned? 

[7]  7.  Exception  is  taken  because  the  court 
charged  the  Jury  as  follows: 

"Should  any  apparent  diacrepandes  arise  be- 
tween the  witnesses  on  the  stand,  it  is  the  duty 
of  the  jury  to  reconcile  such  discrepancies  U 
possible,  so  as  to  make  each  and  every  witness 
speak  the  whole  truth.  Should  you  be  unable 
to  reconcile  such  apparent  discrepancies,  then  it 
is  entirely  within  the  province  of  the  jury  to 
say  who  and  what  they  will  believe." 

It  is  insisted  that  the  tendency  of  this 
instruction  was  to  "turn  the  Jury  loose"  to 
base  the  verdict  on  matters  outside  of  the 
testimony,  or  at  least  leave  the  Jury  to  Infer 
that  they  could  arbitrarily  disregard  the 
whole  evidence  of  the  wibiess,  simply  be- 
cause there  was  a  discrepancy  at  some  point 
In  his  evidence.  The  verdict  returned,  which 
is  supported  by  the  evidence,  does  not  in- 
dicate that  the  finding  of  the  Jury  was  based 
upon  anything  outside  of  the  record,  and  so, 
while  it  would  have  been  better  for  the 
Judge  to  confine  the  Jury  to  the  testimony 
actually  adduced  when  he  told  them  It  was 
within  their  province  to  determine  what  they 
would  believe,  the  movant  tailed  to  carry 
the  burden  of  establishing  injury  as  well  as 
error. 

[I]  &  Exceptions  are  taken  to  the  charge 
of  the  court  on  the  subject  of  tender.  It  is 
true  that  either  actual  return  of  the  property 
or  a  tender  to  return  goes  in  mitigation  of 
damages,  but  the  Jury  were  authorized  to 
find,  from  some  of  the  evidence,  tbat  the 
entire  property  was  never  tendered,  and 
for  that  reason,  as  well  as  because  the  court 
did  expressly  instruct  them  that  evidence 
of  tender  would  go  In  mitigation  of  damages. 
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U  they  should  And  any,  we  deem  a  discussion 
of  this  assignment  of  error  unnecessary.  Ac- 
cording to  the  plaintUTs  evidence,  18  barrels 
of  the  flour  had  been  sold  prior  to  any  ofCer 
to  return  the  remainder.  Under  the  undis- 
puted testimony,  there  bad  been  a  deteriora- 
tion In  the  condition  and  value  of  the  flour 
subsequently  to  the  shipment;  and,  In  ofFer- 
Ing  to  return  the  flour  to  the  Bllsh  Milling 
Company,  the  railway  company  did  not  offer 
to  make  good  the  damage  to  the  flour.  This 
would  have  been  essential  to  a  good  tender, 
even  If  the  testimony,  to  the  effect  that  none 
of  the  flour  had  been  sold  at  the  time  of  the 
tender,  Is  in  fact  the  truth  of  the  case. 

[S]  9.  Since,  under  the  well-settled  rule  In 
Georgia,  the  alternative  recovery  of  damages 
In  trover  Is  limited  to  the  value  of  the  prop- 
erty converted,  with  Interest,  the  court  erred 
In  instructing  the  Jury  that  the  freight 
charges  were  to  be  added  thereto ;  but  since 
the  amount  of  the  freight  charges  was  flxed 
by  agreement  of  the  parties,  It  Is  unneces- 
sary to  send  the  case  back  for  another  trial 
to  correct  the  error  In  this  respect.  It  Is 
undisputed  that  the  freight  bad  not  been 
paid;  and  direction  Is  therefore  given  that 
the  verdict  and  judgment  be  reduced  by  writ- 
ing off  $124.21,  the  amount  of  the  freight 
charges,  together  with  $28.73  Interest 
thereon. 

[It]  10.  Complaint  Is  made  that  the  court 
erred  In  charging  the  jury: 

"Should  you  find  from  the  evidence  that 
•  •  •  the  railroad  company  converted  the 
flour,  bat  after  so  doing  they  made  a  tender  of 
the  entire  shipment  of  flour  bacl:  to  the  plain- 
tiff, and  that  there  bad  been  no  damage  result- 
ing from  the  time  of  the  alleged  conversion  to 
the  time  of  the  tender  back  to  the  plaintiff,  this 
could  be  pleaded  in  mitigation  of  damages. 
Should  you  find  that  no  damage  had  been  caus- 
ed by  reason  of  the  conversion  up  to  the  time 
of  the  offer  to  tender  and  of  actual  tender  of 
the  flour  back  to  the  plaintiff,  you  would  be 
authorized  in  finding  in  favor  of  the  defendant 
railroad  company." 

It  Is  insisted  that  this  charge  is  confusing 
and  conflicting  and  fails  to  state  correctly 
the  law,  because  the  court  failed  to  explain 
to  the  jury  what  was  meant  by  "mitigation 
of  damages,"  and  did  not  specifically  state 
that  the  jury  could  take  the  tender  iato  con- 
sideration or  deduct  any  amount  from  the 
market  value  of  the  flour  in  mitigation  of 
damages,  and  did  not  give  any  rule  to  govern 
the  jury  in  determining  what  was  mitigation 
of  damages.  From  these  Instructions  the 
jury  were  obliged  to  understand  that  if  they 
found  that  no  damage  bad  resulted  to  the 
plaintiff  from  the  .alleged  conversion,  and 
that  the  defendant  tendered  the  property 
back,  these  facts  should  be  considered  by 
them  in  reduction  of  the  damages.  The 
word  "mitigation"  is  a  term  In  ordinary 
use,  and  may  be  assumed  to  have  been  under- 
stood by  a  jury  of  ordinary  intelligence.  If 
counsel  for  the  defendant  desired  the  court 
to  give  instructions  such  as   they  contend 


should  have  been  given  on  this  subject,  the 
instructions  should  have  been  requested.  Im- 
mediately following  the  instruction  Just  quot- 
ed as  to  mitigation  of.  damages,  the  court 
charged  the  Jury  that  if  they  should  And 
"that  no  damage  had  been  caused  by  reason 
of  the  conversion,  op  to  the  time  of  the 
offer  to  tender,  and  of  actual  tender  of  the 
flour  back  to  the  plaintiff,"  they  "would  be 
authorized  in  flinding  in  favor  of  the  defend- 
ant railway  company."  This  instructioo 
afforded  the  defendant  no  ground  for  com- 
plaint, as  it  apparently  qualified  the  instrnc- 
tion  Immediately  preceding,  and  authorized 
the  jury,  if  they  credited  the  testimony  In 
favor  of  the  defendant,  to  find  for  the  de- 
fendant in  spite  of  the  uncontradicted  proof 
of  conversion. 

[11]  11.  In  Instructing  the  jury  that  they 
would  be  authorized  to  find  for  the  plaintiff 
for  damage  done  to  the  flour  after  the  con- 
version, the  court  erred  for  the  reason  that  by 
conversion  the  liability  of  the  defendant  and 
the  amount  thereof  became  fixed.  If  the  de- 
fendant converted  the  property.  It  became 
liable  to  respond  either  by  being  compelled 
to  return  the  property  Itself,  with  its  reason- 
able hire,  or,  if  It  was  not  possible  to  return 
the  property,  to  pay  the  market  value  and 
Interest,  and  It  was  a  matter  of  no  concern 
to  the  plaintiff  what  the  defendant  did  to  the 
property  after  converting  It  It  Is,  of  course, 
always  error  to  submit  to  the  jury  a  the- 
ory which  finds  no  support  in  the  evidence; 
but  this  error  does  not  afford  ground  for 
reversal  when  it  is  perfectly  plain  that 
the  error  was  harmless,  and  that  It  could  not, 
from  the  nature  of  things,  have  affected  the 
result  In  the  present  case,  it  is  true,  there 
is  no  evidence  that  the  defendant  damaged 
the  property  after  conversion,  and  tberefoie, 
even  if  this  instruction  had  been  correct,  it 
would  have  been  inappropriate;  bat  there 
is  absolutely  no  dispute  as  to  the  conversion, 
and,  even  if  the  evidence  as  to  the  market 
value  of  the  flour  had  been  more  conflicting 
than  it  was,  the  instruction  as  to  dam- 
ages to  the  flour  after  conversion  could 
have  had  no  bearing  upon  the  finding  of  the 
jury  on  the  subject  of  value.  We  have  al- 
ready referred  to  the  matter  of  freight,  and 
it  is  apparent  that  the  verdict  in  favor  of 
the  plaintiff  included  the  charge  for  freight, 
which  bad  not  been  paid  by  the  plaiutill. 
Necessarily  the  cost  of  transportation,  or  in 
other  words  the  freight  charge,  enters  intu 
the  market  value  of  an  article  at  any  desig- 
nated point  to  which  such  an  article  is  ordi- 
narily transported.  When  the  freight  has 
been  paid  by  the  shipper,  he  will  recover  it 
in  an  action  of  trover,  when  he  recovers  the 
market  value  at  the  point  of  destination. 
Where,  In  computing  the  market  value  of  an 
article  at  a  given  point  the  valuation  in- 
cludes charges  of  transportation  wiiicb  hare 
not  been  paid  by  the  shipper,  the  necessary 
freight  charges  should,  of  course,  be  deducted 
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when  the  action  Is  against  the  carrier  who 
Is  entitled  to  the  collection  of  the  freight 
charges. 
Judgment  affirmed,  with  direction. 

ROAN,  J.,  absent  on  account  of  sickness. 


(IS  Oa.  App.  U6) 

WALL  T.  WALL,     (No.  6543.) 
(Court  of  Appeals  of  Georgia.     Sept.  11,  1814.) 

(Bvllahu*  hy  the  CouriJ 

1.  Trial   (i   25*)— Ahoument   ot  Counskl— 
BioiiT  TO  Open  and  Close. 

The  solution  of  the  question  as  to  which 
party  is  entitled  to  the  opening  and  conclu- 
sion of  the  argument  is  to  be  determined^  by  the 
contentions  of  the  parties  as  presented  in  their 
pleas.  That  party  is  entitled  to  the  opening 
and  conclusion  who,  under  the  pleadings,  is 
forced  to  sustain  the  affirmative  in  the  final  is- 
sue, and  the  opening  and  couclusion  of  the  ar- 
gument cannot  properly  be  awarded  to  the  de- 
fendant unless  he  has  admitted  such  facts  as 
would  prima  fade  authorize  a  verdict  in  the 
plaintiff's  favor  without  imposing  upon  the 
plaintiff  the  necessity  of  introducing  proof  of 
any  kind.  The  admission  must  be  anequivocal 
and  not  merely  InferentiaL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  il  44-76;    Dec.  Dig.  {  25.*] 

2.  WOBK  AND  LaBOB  ({  28*)— RiOHT  TO   COH- 
PENSATION— PeBSONS  IN   FAUILT  BELATION. 

In  determining  whether  the  usual  impli- 
cation of  a  promise  to  pay  for  services  which 
are  accepted  is  rebutted  by  the  fact  of  close 
relationship  between  the  parties,  and  the  coun- 
ter presumption  that  the  services  rendered  were 
performed  under  the  influence  of  duty  or  af- 
fection, each  case  must  rest  upon  its  pecul- 
iar facts.  The  proof  of  services,  and  also  of 
relationship,  leaves  the  case  m  equipoise  which 
it  is  the  duty  of  the  plaintiff  to  remove.  But 
in  weighing  what  circumstances  may  be  suffi- 
cient to  imply  a  promise  to  pay  for  services  ren- 
dered, even  in  cases  of  the  closest  r«>lationship, 
the  nature  of  the  services  and  the  physical  and 
financial  condition  of  the  parties  should  be 
taken  into  account,  for  the  mere  fact  of  rela- 
tionship, no  matter  how  near,  will  not  of  itself 
defeat  recovery  for  services  rendered  by  one  re- 
lated  to  another. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  {§  17,  55;   Dec.  Dig.  {  28.*] 

S.  Tbial  (I  255*)— Instbuctions— Bequests. 
It  is  always  the  duty  of  the  court,  even 
without  request,  to  fully  and  iiirly  present  the 
law  applicable  to  the  contentions  made  by  the 
parties,  and  thus  give  the  jury  the  law  of  the 
case.  But  in  the  absence  of  an  appropriate 
request  for  instructions,  the  failure  of  the 
court  to  direct  the  attention  of  the  jury  to  the 
law  applieable  to  isolated  features  in  the  evi- 
dence win  not  warrant  a  reversal,  when  the 
jury  are  correctly  instructed  as  to  the  substan- 
tial and  controlling  issue  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  627-641 ;   Dec.  Dig.  §  255.*] 

4.  Verdict  and  Dbniai.  of  New  Tbiai,  Ap- 

PBOVED. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Fulton  Conn- 
ty;   W.  D.  Ellis,  Judge. 

Action  by  Martha  Wall  against  L.  Wall. 
Judgment  for  plaintiff,  and  defendant  brings 
error.      Affirmed. 


A.  C.  Corbett  and  0.  N.  Byntun,  botb  of  At> 
lanta,  for  plaintUF  in  error.  Kelly  &  Fos^ 
ter,  of  Atlanta,  for  defendant  in  error. 

BUSSELI^  0.  J.  This  was  a  salt  for 
money  bad  and  received.  Exceptions  are 
talten  to  the  oTermllng  of  tbe  defendant's 
motion  to  open  and  conclude  tbe  argument, 
and  to  the  Judgment  refusing  to  grant  the 
defendant  a  new  trial. 

[1]  1.  In  the  first  assignment  of  error  it 
is  insisted  that  the  Judge  erred  in  refusing 
to  allow  the  defendant  to  open  and  conclude 
the  argument.  Upon  a  consideration  ot  tbe 
record,  we  are  of  the  opinion  that  this  com- 
plaint is  without  merit  Tbe  plaintiff 
brought  an  action  to  recover  $100,  alleged  to 
have  been  deposited  by  her  with  her  fa- 
ther, to  be  repaid  as  she  might  demand  it 
The  defendant's  motion  that  he  be  awarded 
the  opening  and  conclusion  was  made  be- 
fore the  introduction  of  any  evidence,  and 
for  that  reason  the  merits  of  the  motion 
could  only  be  determined  by  the  pleadings. 
As  pointed  out  in  Albany  Phosphate  Co.  v. 
Hugger,  4  Ga.  App.  774,  62  S.  B.  533,  that 
party  is  entitled  to  the  opening  and  conclu- 
sion who  is  forced,  by  the  pleadings  to  sus- 
tain tbe  affirmative  in  the  final  issue  between 
tbe  parties,  and  this  is  to  be  determined  by 
tbe  contentions  of  the  parties  as  presented 
in  tbelr  pleadings.  To  have  entitled  the  de^ 
fendant  in  tbe  present  case  to  the  opening 
and  conclusion  of  tbe  argument,  the  defend- 
ant must  have  admitted  such  facts  as  would 
have  authorized  a  verdict  in  the  plain  tlfTs 
favor'  without  imposing  upon  the  plaintiff 
the  necessity  of  introducing  any  inroof  of 
any  kind.  Crankshaw  v.  Schweizer  Mfg: 
Co.,  1  Ga.  App.  363.  58  S.  B.  222.  In  the 
present  case  the  only  plea  appearing  is  as 
follows: 

"And  now  conxs  tlie  defendant  in  tbe  abovs 
stated  case  and  for  plea  says  that  at  the  time 
the  plaintiff  commenced  the  above  stated  ac- 
tion afrainst  the  defendant,  said  plaintiff  was 
and  still  is  indebted  to  tbe  defendant  in  the 
sum  of  $146.25,  besides  interest  upon  an  open 
account,  a  copy  of  which  is  hereto  attached  and 
marked  'Exhibit  A'  and  made  a  part  of  this 
plea,  and  defendant  prays  that  said  sum  may 
be  set  off  against  plaintiff's  demand,  and  that 
be  may  recover  judgment  over  that  the  plain* 
tiff  sued  on." 

It  Is  true  there  is  an  Implied  admission 
involved  in  the  nature  and  form  of  tbe  de- 
fendant's plea,  but  there  is  no  such  affirma- 
tive admission  of  the  defendant's  indebted- 
ness to  the  plaintiff  as  would  have  relieved 
tbe  plaintiff  from  the  necessity  of  proving 
her  case,  or  such  as  would  have  prevented  a 
nonsuit  if  she  had  failed  to  produce  suffi- 
cient evidence  herself  to  establish  her  claim. 
The  admission  of  a  prima  facie  case  on  the 
part  of  a  defendant  which  will  entitle  him  to 
so  substantial  a  benefit  as  the  opening  and 
conclusion  of  tbe  argument  is  one  which  is 
unequivocal   in   its  nature.     A '  mere  Infer- 
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«itlal  admission  wOl  not  saflScfe.  It  may  be 
said  that  the  plaintiff  ooold  have  used  the 
admission  of  the  defendant  himself  as  proof 
of  the  validity  of  her  demands,  bnt  this 
wonid  have  required  the  Introduction  of  the 
plea  as  evidence  on  her  part,  and  the  mle 
Is  well  established  that  to  entitle  a  d^end- 
ant  to  the  opening  and  condnslon,  such  a 
prima  fade  case  mnst  be  admitted  atf  wlU 
entitle  the  plaintiff  to  recover  wlthont  the 
Introdnctlon  of  any  testimony  whatsoever. 

[2]  2.  The  second  and  third  assignments 
of  error  deal  with  the  sufficiency  of  the  evi- 
dence  to  authorise  a  recovery  on  belialf  of 
the  plaintiff,  and  with  the  failure  of  the 
judge  to  instruct  the  jury,  even  without  a 
request,  ttiat  as  between  near  relatives  there 
is  no  implication  of  a  promise  to  pay  for 
services  of  value  rendered  by  one  member 
of  a  common  household  to  another  occupy- 
ing the  same  house  and  constituting  a  part 
of  a  common  family.  The  bearings  of  these 
two  excq>tlon8  in  their  effect  upon  the  re- 
sult of  the  presoit  case  are  so  intimately 
connected  that  the  second  and  third  assign- 
ments of  error  will  be  treated  together.  The 
judge  did  not  charge  the  jury  that  where 
there  la  no  express  contract  to  pay  for  serv- 
ices rendered  by  one  membw  of  a  fondly 
living  togethtt  as  one  household  to  another 
member  of  tliat  family,  no  Imidication  would 
arise  ftom  the  mere  rendition  and  accep- 
tance of  the  services  of  a  promise  on  the 
part  of  the  person  accepting  the  services  that 
he  would  pay  for  them  what  they  were  rea- 
sonably worth.  It  is  insisted  that  the  fail- 
ure to  give  this  principle  in  charge  Aisled 
the  jury  and  left  them  to  believe  or  infer 
that  there  was  an  implied  obligation  on  the 
part  of  the  defendant  to  pay  for  services 
rendered  by  the  plaintiff  as  a  member  of  the 
defendant's  fomily;  and  it  Is  insisted  that 
tUs  Injury  was  aggravated  by  reason  of  the 
fact  that  counsel  for  the  defendant  called 
the  attention  of  the  court  to  the  fact  that 
the  plaintiff's  counsel  was  arguing  in  con- 
dnslon that  there  was  an  implied  contract 
on  the  part  of  the  defendant  to  pay  the 
plaintiff  for  her  services,  and  the  defendant's 
counsel  claimed  that  the  statement  of  plain- 
tiff's counsel  was  not  the  law,  and  yet  the 
court,  after  replying  that  counsel  could  ar- 
gue to  the  jury,  what  his  contention  of  the 
law  was,  but  that  the  jury  would  take  the 
law  from  the  court,  still  failed  to  direct  the 
attention  of  the  jury  to  the  principle  re- 
ferred to  by  the  defendant's  counsel,  and  on 
the  contrary  charged  the  jury  merely  that 
it  was  a  question  for  them  to  determine 
whether  the  services  the  plaintiff  rendered 
the  defendant  as  housekeeper  were  worth 
what  the  defendant  paid  out  for  her  and  to 
her,  and  whether  or  not  she  would  be  allow- 
ed anything  for  her  services. 

It  is  true  that  the  general  rule  to  the  ef- 
fect that  when  services  are  rendered  and 
voluntarily  accepted,  the  law  implies  a  prom- 


ise on  the  part  of  the  redplent  to  pay  fo^ 
them,  is  subject  to  the  exception  and  limi- 
tation that  where  services  are  rendered  by 
members  of  a  family  living  in  one  honsetaold, 
no  such  implication  would  arise  from  the 
mere  rendition  and  acceptance  of  the  serv- 
ices. Chancellor  McGlll,  in  Dlsbrow  v.  Dn- 
rand,  64  N.  J.  Law,  343,  24  AtL  545,  83  Am. 
St  Rep.  678,  states  the  reason  for  this  ex- 
ception as  follows: 

"The  household  family  relationahip  is  pre- 
sumed to  abound  in  reciprocal  acts  of  kindness 
and  good  will,  which  tend  to  the  mutual  com- 
fort and  convenience  of  the  members  of  the 
family,  and  are  grataitonsly  performed;  and 
where  tbtt  relation  appears,  ue  oidinair  im- 
plication of  a  promise  to  pay  for  serrices  does 
not  arise  because  the  presumption,  which  sup- 
ports such  implication,  Is  nullified  by  the  pre- 
sumption that  between  members  of  a  house- 
hold services  are  gratuitously  rendered.  The 
proof  of  the  services,  and  as  well  of  the  fam- 
ily relation,  leaves  the  case  In  equipoise,  from 
which  the  plaintiff  mnst  remove  it,  or  fail." 

[I]  Under  this  rule,  we  are  of  the  opinion 
that  if  an  appropriate  request  for  instruc- 
tions liad  been  presented,  it  would  have  been 
error  to  refuse  it;  and,  while  it  is  always 
the  duty  of  the  court,  even  without  request, 
to  fully  and  fairly  present  the  law  applica- 
ble to  the  contentions  of  the  parties,  or  in 
other  words,  give  the  jury  the  law  of  the 
case,  still,  we  do  not  think  the  omission  of 
the  court  In  the  present  Instance  to  call  the 
attention  of  the  jury  to  tixe  prindple  of  law 
to  which  we  have  referred  was  such  error 
as  requires  another  trial.  The  plaintiff,  a 
daughter,  sued  the  defendant,  her  father,  for 
(100  of  her  money  had  and  received  by  him. 
He  contended  that  he  had  paid  out  on  ber 
account  $146.25.  Thirty-live  dollars  of  this 
was  in  cash  and  the  remainder  was  composed 
of  sums  paid  for  physician's  bills  and  the 
nursing  of  the  daughter  in  sickness.  In  re- 
buttal of  her  father's  daim,  as  above  stated, 
the  daughter  proved  that  for  more  than  two 
years  she  did  her  father's  hoasekeeping.  At 
the  time  she  came  to  her  father's  house  she 
had  reached  her  majority,  and  was  25  years 
old.  When  she  left  she  was  over  27.  The 
case  tnmed  upon  the  construction  given  the 
testimony  as  to  the  daughter's  services, 
which  was  not  alluded  to  either  in  the  suit 
as  originally  brought,  or  in'  the  defendant's 
answer,  or  suggested  by  the  statements  of 
either.  This  evidence  was  an  attack  upon 
the  defendant's  answer.  The  judge  fairly 
presented  the  case  when  he  told  the  jury  that 
it  was  for  them  to  determine  whether  the 
daughter  was  entitled  to  any  pay  for  her 
servlcee,  and,  likewise,  whether  the  value  of 
these  services,  if  she  was  to  be  compensatpd 
for  them,  equaled  in  amount  the  payments 
made  by  her  father.  The  solution  of  thp 
question  submitted  by  the  judge  was  the  re.il 
crux  of  the  case,  and,  while  the  attention  of 
the  jury  could  well  have  been  called  to  the 
foct  that  proof  of  the  family  relationship, 
as  well  as  proof  of  the  services,  would  leave 
the  case  in  «qalpola%  wlilcli  it  would  be  the 
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dntr  of  the  plaintiff  to  dlatorb  m  that,  the 
evidence  would  preitonderate  In  her  faTor, 
It  tt  not  generally  erior  to  omit  Ktedflc  In- 
stnctloDs  aa  to  the  bnrdea  of  proof  and  the 
preponderance  of  the  erldenoe  In  the  abaence 
of  a  request  for  such  Instructions.  The 
Judge  carried  the  jury  down  the  ri^^  road . 
without  putting  up  signboarda  at  erery  creas- 
ing. A  verdict  must  be  set  aside  when  the 
court  falls  to  cover  the  case  substantially, 
whether  the  court's  attention  is  called  to  the 
substantial  Issaea  or  not,  and  whether  there 
ate  any  zeQuests  .or  not  (Central  of  Oa.  By. 
Co.  T.  HairU.  76  Qa.  502;  Strickland  v. 
States  98  aa>  85,  2S  S.  E.  908;  Sledge  v. 
State,  99  Ga.  684,  26  &  B.  766),  but  it  is 
not  reversible  error  for  the  court  to  omit  to 
direct  the  specific  attention  of  the  jury  to 
Isolated  portloDs  of  the  testimony  which  may 
bear  with  peculiar  force  In  favor  of  one 
party  rather  than  of  the  other.  In  cases 
where  the  Implication  of  the  promise  to  pay 
for  services  rendered  may  apparently  be  re- 
butted by  the  proof  of  near  relationship,  it 
Is  at  last  for  the  Jury  to  say  what  dccum- 
•tances  may  be  suffidait  to  so  support  the 
usual  Implication -vf  a  promise  to  pay  for  the 
services,  or.  to  repel  the  counter  Inference 
that  their  performance  was  prompted  by  af- 
fection, and  that  they  were  rendered  without 
expectation  of  payment  therefor.  For  this 
reason,  each  case  must  be  largely  governed 
by  its  peculiar  facts,  and  no  general  rule  can 
be  announced  under  which  It  can  be  invari- 
ably asserted  that  any-  definite  degree  of  re- 
lationship will  defeat  the  implication  of  4 
promise  to  pay  for  services.  As  was  said  by 
Bvans,  P.  J.,  in  Howard  v.  Randolph,  134  Ga. 
606,  68  S.  B.  688.  29  Ii.  B.  A.  (N.  &)  294, 
20  Ann.  Gas.  392: 

"What  circumatancea  might  be  anfficient  to 
imply  a  promise  to  pay  for  aerviees  rendered 
would  depend  upon  the  special  facts  of  the  case, 
tilkinf  into  accoont  the  nature  of  the  aerviees, 
the  relntionshlp  of  the  partiea,  declarations 
Bude  at  the  time,  indicating  the  Intent  of  the 
recipient  to  compensate  for  services  rendered, 
and  the  like." 

In  Phlnazee  v.  Bunn,  123  Ga.  231,  61  S.  B. 
800,  Cobb,  J.,  dted  approvingly  from  Hudson 
V.  Hudson,  90  Ga.  681,  16  S.  E.  349,  in  which 
it  was  held  that  a  recovery  might  be  had  re- 
gardless of  relationship.  If  the  "surrounding 
drcnmstances  •  •  •  Indicate  that  It  was 
the  Intention  of  both  parties  that  compensa- 
tion should  be  made,  and  negative  the  idea 
that  the  services  were  performed  merely 
because  of  that  natural  sense  of  duty,  love, 
and  affection  arising  out  of  this  relation." 
In  Murrell  v.  StndstlU,  104  Ga.  604,  30  S. 
B.  760,  Justice  Lewis  calls  attention  to  the 
fact  that  in  determining  the  liability  of  the 
defendant,  great  weight  should  be  attadied 
to  the  peculiar  character  and  nature  of  the 
•ervlces  rendered,  and  says: 

"But  this  court  has  never  decided  that  on 
account  of  relationship,  however  near,  there 
can  be  no  recovery  for  aerviees  rendered  by 
one  relative  to  another  without  proof  of  an  ex- 


press contract.  It  the  servloas  ars  of  such  a 
nature  as  to  raise  the  presumption  that  they 
were  rendered  solely  on  account  of  affection 
growing  out  of  Uie  near  relationship,  the  law 
will  not  imply  a  contract  *  *  •  Each  case 
involving  this  class  of  actions  must  be  deter- 
mined by  its  own  circumatancsa." 

In  the  present  case  the  evtd«soe  does  not 
Show  bow  long  the  plalntlfl  had  been  living 
away  from  her  father's  house,  but  it  does 
show  that  she  was  four  yean  past  her  major- 
ity when  she  returned  to  become  his  hoase- 
keeper,  and,  from  the  fact  that  she  had 
$100  of  her  own  money  which  she  turned  over 
to  him  to  keep  for  her.  It  may  be  inferred 
that  she  had  been  at  work  for  her  own  sup- 
port There  is  no  evidence  that  the  presence 
at  her  father's  house  was  required  by  those 
filial  instincts  which  demand  servloes  at  the 
hand  of  a  daughter  where  the  father  is  aged, 
sick,  or  feeble,  or  where  his  poverty  forbids 
his  hiring  needed  assistance.  So  far  as  the 
evidence  discloses,  the  defendant's  father  is 
a  stout  vigorous  man,  and  his  household  at 
that  time,  as  shown  by  evidence,  consisted 
only  of  himself.  It  is  to  be  inferred  that 
the  daughter  cleaned  the  house,  mended  her 
father's  dothes,  and  performed  the  usual 
domestic  duties  whldi  the  Jury  were  fully 
authorized  to  find  were  services  of  value, 
and  of  enough  value  to  amount  to  about  $6 
per  month.  The  record  also  discloses  that 
the  father  was  not  without  means;  for  he 
was  able  to  keep  a  cook. 

[4]  Under  the  evidence  in  the  record,  it 
does  not  appear  that  the  Judge  erred  In  re- 
fusing a  new  trial. 

Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 


(OS  S.  C.  468) 
CBAWFOBD  V.  MASTBBS.     (No.  8925.) 

(Supreme  Court  of  South  Cuollna.    Au^  27, 

1914.) 

1.  Deeds  (|  126*)— Gonvetances— Constbdo- 
tion— comditionai.  fee. 

Where  land  was  conveyed  to  a  woman 
and  to  her  bodily  heirs  and  assigns  forever, 
she  took  a  fee  conditional,  and  might,  at  com- 
mon law,  upon  the  birth  of  lawful  issue,  con- 
vey the  land  in  fee  simple. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  356%,  367,  449;  Dec.  Dig.  S  126.*] 

2.  Estates  (i  7*)— Fees  Cokditional— Bibtq 
or  Illeoitiuatb  Child. 

Under  Civ.  Code  1912,  |  3662,  providing 
that  any  illegitimate  child  whose  mother  shall 
die  intestate  and  possessed  of  real  property 
shall  be  an  heir  to  such  property,  a  woman  to 
whom  a  fee  conditional  on  the  birth  of  bodily 
heirs  was  conveyed  may,  after  the  birth  of  an 
illegitimate  child,  convey  a  fee  simple. 

[Ed.    Note.— For    other   cases,    see    Batates, 
Cent  Dig.  |  7;   Dec.  Dig.  S  7.*] 

3.  Estates  ({  2*)  — STATinEa  —  Bbtboactivb 
Operation. 

Though  Civ.  Code  1912,  |  3562,  making 
illegitimate  children  heirs  of  the  mother,  applies 
to  a  previous  conveyance  of  land  to  a  woman 
and  her  bodily  heirs,  and  enables  her  to  con- 
vey a  fee  simple  upon  the  birth  of  illegitimate 
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issue,  the  statute  ia  not  retroactive;  conyey- 
ances  being  made  subject  to  alteration  of  the 
laws  of  descent. 

[Ed.  Note.— For  other  cases,  see  Estates, 
Cent  Dig.  §  2 ;  Dec.  Dig.  i  2.*] 

Appeal  from  C!ommon  Fleas  Clrcxilt  Conrt 
of  Anderson  County;  6ea  BL  Prince,  Judge. 

Action  by  Lnia  P.  Crawford  against  Jolin 
W.  Masters.  S^om  a  Judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

A.  H.  Dagnall,  of  Anderson,  for  appellant 
Quattlebaum  &  Cochran,  of  Anderson,  for  re- 
spondent 

HYDBICK,  J.  In  1889,  H.  K.  Crawford 
conveyed  a  tract  of  land  to  his  daughter,  Lu- 
la  P.  Crawford,  habendum  "unto  the  said 
Miss  Lnla  P.  Crawford  and  to  her  bodily 
heirs  and  assigns  forever  and  to  no  others." 
In  1006,  the  Legislature  enacted  (Ov.  Code 
1912,  {  3562)  that: 

"Any  illegitimate  child  or  children,  whose 
mother  shall  die  intestate,  possessed  of  any  real 
or  personal  property,  shall  be,  so  far  as  said 
property  is  concerned,  an  heir  or  heirs  at  law 
as  to  such  property,  notwithstanding  any  law 
or  usage  to  the  contrary." 

In  1899,  Lula  P.  Crav^ord  gave  birth  to  an 
Illegitimate  child,  Ludle  Crawford,  who  is 
still  living.  In  1914,  plaintiff  contracted 
with  defendant  to  sell  him  the  land  and  malce 
him  good  title  thereto  In  fee  simple.  Defend- 
ant refused  to  accept  her  title  and  comply 
with  bis  contract,  on  the  ground  that  she 
oould  not  make  a  good  title,  and  this  action 
was  brought  to  determine  whether,  under 
the  statute  above  qnoted,  the  birth  of  an  il- 
legitimate child  enabled  her  to  make  a  fee- 
simple  title  to  the  land. 

[1,2]  PlalntlfTs  title  Is  a  fee  conditional. 
At  common  law,  the  tenant  In  fee  conditional 
may,  on  the  birth  of  lawful  Issue,  convey 
the  land  In  fee  simple.  Postell  v.  Jones, 
Harp.  92 ;  Wright  v.  Herroo,  6  Blch.  Bq.  441 ; 
Burnett  v.  Burnett,  17  8.  C.  645;  Archer  v. 
Ellison,  28  S.  a  238,  5  S.  B.  713;  Miller  v. 
Graham,  47  8.  C.  294,  25  S.  EL  166;  Timber 
Co.  T.  Holden,  90  S.  C.  474,  73  S.  E.  869;  Hol- 
ley  V.  Still,  91  S.  C.  487,  74  S.  B.  1065.  If  the 
statute  makes  platDtifTs  child  her  heir,  so 
Chat  the  child  would  take  the  land  under  the 
deed  on  the  death  of  her  mother,  the  condi- 
tion of  the  deed  has  been  performed,  and 
plaintiff  can  make  a  fee-simple  title  to  the 
land.  By  its  terms  the  statute  makes  an  Il- 
legitimate whose  mother  shall  die  Intestate, 
possessed  of  any  property,  an  heir  at  law  as 
to  such  property.  As  to  this  property,  the 
mother  la  bound  to  die  intestate,  for  it  Is  not 
subject  to  devise.  Postell  v.  Jones,  Harp. 
92;  Wright  v.  Herron,  5  Blch.  Bg.  441. 
Therefore,  If  plaintiff  should  die  now,  Lucile 
would  take  as  her  heir  under  the  statute. 
That  being  so,  the  titie  tendered  to  defend- 
ant Is  good.  The  statute  was  intended  to 
ameliorate  the  rlgorons  policy  of  the  com- 
mon law  with  respect  to  the  rights  of  bas- 


tards, whlcb,  In  modem  times,  has  been 
thought  to  visit  the  sins  of  the  fathers  too 
harshly  upon  their  Innocent  offspring.  It  Is 
therefore  remedial  in  its  nature,  and  ShouUI 
be  construed  Uberally. 

[3]  There  Is  no  force  In  the  contention  that 
this  construction  makes  the  statute  retroac- 
tive. Nor  is  it  obnoxious  to  any  settied  prin- 
ciple of  law,  In  that  It  gives  an  effect  to  the 
deed  of  H.  K.  Crawford  different  from  that 
which  it  would  have  had  If  the  statute  had 
not  been  enacted.  While  it  is  true  that  the 
laws  existing  at  the  time  and  place  of  mak- 
ing contracts  enter  Into  and  form'  part  of 
them,  so  that  It  will  be  presumed  that  the 
parties  contracted  with  reference  to  them,  it 
is  also  true  that  contracts  are  made  In  con- 
templation of  the  fact  that  the  policy  of  the 
state  relative  to  any  matter  is  subject  to 
change,  and  that  parties  to  contracts  have  no 
vested  right  in  an  existing  policy. 

The  principle  Is  Illustrated  and  the  point 
decided  in  the  case  of  Deas  v  Horry,  2  Hill, 
Eq.  244.  There,  a  fee  conditional  was  created 
by  devise  prior  to  the  act  abolishing  the  right 
of  primogeniture.  A  reverter  occurred,  for 
fiillure  of  Issue,  after  the  passage  of  the  act 
It  was  nevertheless  held  that  the  reversion 
went,  not  to  the  eldest  son  of  testator,  as 
would  have  been  tlie  case  under  the  law 
existing  at  the  date  of  the  creation  of  the  es- 
tate, but  to  his  heirs  general,  according  to 
the  law  as  it  existed  at  date  of  the  reverter. 
The  court  said: 

"It  was  argrued  that  on  the  death  of  Ellas 
Horry,  the  'right  -  of  reverter  descended  on 
his  son,  EUas  L^nch  Horry,  and  it  seemed  to  be 
thought  that  this  right  could  not  be  divest^  by 
the  act  of  tie  Legislature.  But  why  not?  It 
belongs  to  the  Legislature  to  direct  the  course 
of  descent,  and  declare  who  shall  be  heir.  It 
is  true  that  the  right  of  reverter  descended  on 
Elias  Lynch  Horry  in  this  sense:  That  if  the 
fee  conditional  had  determined  at  any  ti^e 
after  the  death  of  his  father,  and  before  the, act 
of  1791,  he  would  have  been  the  person  then  en- 
titied  to  the  benefit  of  it.  But  that  right  he 
could  not  have  transmitted  to  his  heir,  if  the 
act  of  1701  had  never  been  passed.  Such  a 
right,  according  to  the  views  before  expressed, 
is  not  regarded  as  property;  it  is  a  mere  possi- 
bility, analogous  in  some  degree  to  an  heir  ap- 
parent's  right  of  succession." 

In  McGunningle  v.  McKee,  77  Pa.  81,  18 
Am.  Bep.  428,  the  court  gave  a  statute  legiti- 
mating a  bastard  the  same  construction  and 
effect  that  has  been  given  the  statute  in  this 
case.  Testator  gave  lauds  to  "my  son  T.  and 
his  bdrs,  provided  that.  If  my  son  T.  should 
die  without  an  heir,"  then  the  lands  were  to 
be  divided  between  another  son  and  his  chil- 
dren. After  testator's  death,  an  illegitimate 
daughter  of  T.  was,  by  act  of  the  Legislature, 
made  his  lawful  heir.  T.  died  leaving  no 
other  child.  Held,  that  the  legitimated 
bastard  took  under  the  vrill  as  heir  of  T. 
The  court  said: 

"It  is  urged,  however,  that  this  is  not  the 
kind  of  child  or  heir  that  James  McKee  bad  in 
his  mind  at  the  time  be  executed  his  will;  that 
he  intended  one  bom  in  lawful  wedloclc     We 
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answer,  he  did  not  so  declare  in  bis  wiU.  He 
nsed  the  technical  word  'heir.'  He  did  not  at- 
tempt to  indicate  what  facts  in  hia  opinion  con- 
stituted an  heir.  He  made  his  will  under  the 
law,  and  left  it  to  the  law  to  determine  wheth- 
er Thomas  died  wi&out  'an  heir.  He  must  be 
presumed  to  have  known  the  legislative  power 
to  de<dare  who  should  be  an  heir.  He,  there- 
fore, intended  to  subject  the  property  devised 
to  legislative  discretion  to  enact,  within  consti- 
tntional  limits,  whether  Thomas  had-  issue 
capable  of  inheriting.  The  law  of  every  coun- 
try regulates  the  succession  of  estates  on  the 
death  of  its  citizens." 
Judgment  affirmed. 

GABY,  O.  X,  and  WATTS,  PBASBSB,  and 
OAGB,  JJ.,  concor. 


(98  s.  C.  170) 

LOTT  V.  SODTHEEN  RT.  CO.    (No.  8873.) 

(Sapieme  Court  of  South  Carolina.     July  15, 
1914.) 

Appkal  ard  Ereob  (S  78*)— Oboebs  Apfeai.- 

ABLE— New  Trial. 

Where  a  trial  judge,  not  being  satisfied 
with  the  proof  as  to  the  damages,  granted  a 
new.  trial,  tlie  order  was  not  appealable;  the 
actual  damages  not  having  been  determined  so 
as  to  permit  the  Supreme  Court  to  give  Judg- 
ment absolute. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  426,  434,  464-477,  480, 
481 ;    Dea  Dig.  j  78.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County ;  Geo.  W.  Gage,  Judge. 

Action  by  Mrs.  Qnllla  Lott  against  the 
Southern  Railway  Company.  From  an  order 
granting  plaintifr  a  new  trial,  defendant  ap- 
peals.   Dismissed. 

J.  Henry  Johnson,  of  Allendale,  for  appel- 
lant A.  H.  Ninest^n,  of  BlackriUe,  for  re- 
spondent. 

FRASER,  J.  This  action  was  brought  be- 
fore a  magistrate  for  $10,  damages  to  a  suit 
case,  and  $50,  penalty  under  the  statute  for 
nonpayment  The  magistrate  gave  judgment 
for  the  amount  of  the  claim  and  the  penal- 
ty. Upon  appeal,  the  case  was  beard  by 
Judge  Gage.  He  was  not  satisfied  wltb  the 
proof  as  to  the  damages,  and  granted  a  new 
trial.    £^om  this  order  this  appeal  is  taken. 

The  amount  of  actual  damages  has  not 
been  determined.  This  court  cannot  give 
Judgment  absolute,  and  the  order  Is  not  ap- 
pealable. 

Appeal  dismissed. 

OART,  a  J.,  and  HTDRICK  and  WAOTTS, 
33^  concur.    GAGE,  J.,  disqualified. 

08  8.  a  412)  — =» 

STATE  T.  BARNETT.     (Na  8823.) 

(Supreme  Conrt  of  South  Carolina.     Aug.  24, 
1914.) 

1.  Cbiminal  Law  (8  134*)— Chanob  of  Vei»- 
T7S— Maoistbatx's  Court— Affidavit. 

Under  the  statute,  requiring  the  affidavit 
for  change  of  re&ne  in  a  magistrate's  court  to 


state  the  grounds  of  affiant's  belief  that  he 
cannot  have  a  fair  trial  before  the  magistrate, 
it  must  state  facts  with  such  definiteness  and 
certainty  that  the  court  can  determine  their 
sufficiency,  and  if  on  information  and  belief, 
the  sources  and  grounds  thereof,  so  that  the 
affidavit,  if  false,  would  afford  the  basis  of  an 
indictment  for  perjury. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  243,  2U,  252;  Dec.  Dig.  { 
134.*] 

2,  Cbiminal  Law  (|  125*)— Ghanob  or  Vbn- 
XTK— Maoistbatb's  Coubt— Gbocnos. 

The  ground  of  affiant's  belief  that  he  can- 
not have  a  fair  trial  before  the  magistrate, 
being  based  on  his  rulings  in  the  former  trial, 
whi(%,  if  erroneous,  could  be  corrected  on  ap- 
peal, had  the  Jury  found  defendant  guilty.  Is 
insufficient  for  change  of  venne. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  242;   Dec.  Dig.  |  125.*] 

8.  Chimin AL  Law  (J  589*)— Continuance. 

Continuance  asked  by  defendant  on  the 
magistrate  overruling  his  motion  for  change  of 
venue,  to  enable  him  to  apply  for  mandamus 
to  compel  the  change,  is  properly  refused;  his 
remedy  being  by  appeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  1316,  1319;  Dec.  Dig.  { 
589.*] 

4.  CsiiaNAi,  Law  Q  698*)— CoNmroANci— 

DlSCBETION. 

There  is  no  abuse  of  discretion  in  refus- 
ing continuance  for  absence  of  defendant's  wit- 
nesses, he  having  had  ample  notice  of  trial, 
and  simply  relied  on  his  belief,  in  which  he  was 
mistaken,  that  change  of  venue  would  be 
granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1335-1341;  Dec.  Dig.  i 
598.*] 

5.  Contempt     (I     66*) —App«ai —Review — 
Sfeculatitb  Questions. 

The  circuit  court  should  not,  on  the 
ground  that  the  questions  are  speculative,  the 
sentence  having  been  served,  refuse,  on  ap- 
peal from  a  ma^strate,  to  consider  exceptions 
assigning  error  m  finding  defendant  guilty  of 
contempt  in  the  sentence  imposed  therefor,  and 
In  committing  him .  to  jail  notwithstanding  bis 
appeal  therefrom,  and  offer  to  give  bond  pend- 
ing appeal. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  U  213-216,  223-237;  Dec.  Dig.  I 
66.*] 

6.  Contempt  (i  2*)— Chaboes  in  Motion  j«b 
Change  or  Venue. 

Defendant  an  attorney,  prosecuted  before 
a  magistrate,  and  acting  as  his  own  attorney, 
in  charging  in  a  motion  for  change  of  venue 
the  magistrate  with  directing  his  constable  to 
influence  a  juror  against  him,  and  with  being 
instigated  by  malice  and  improper  motives  in 
his  rulings,  not  stating  the  facts  on  which  the 
charges  were  founded  with  sufficient  definite- 
ness to  warrant  a  reasonable  inference  that  if 
they  are  true,  the  charge  is  well  founded,  is 
properly  held  guilty  of  contempt 

[Ed.  Note. — For  other  cases,  see  (Contempt 
CJent  Dig.  »  1-8,  5.  7,  8 ;   Dec.  Dig.  §  2.*] 

7.  Contempt    (i    86*)— Magistbates— Powbb 
to  Punish. 

Civ.  Code  1912,  {  1397,  giving  a  magistrate 
authority  to  punish  for  contempt,  limiting  the 
punishment  to  "fine  and  imprisonment  •  •  • 
not  exceeding  •  •  •  fine  and  12  hours'  im- 
prisonment," he  exceeded  his  authority  in  sen- 
tencing to  24  hours'  imprisonment 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  $g  105,  106;    Dec.  Dig.  {  35.*] 
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8.  CORTEHPT    (I    66*)— AFPEAt/— SUPEKSEDXAS. 

A  nmgistnite  ezceeda  his  aathoritT,  and 
em.  In  lendiiiK  defendant  to  jail,  to  serve  hia 
sentence  for  contempt,  after  he  haa  appealed 
from  the  sentence  and  offered  to  give  bond, 
pending  the  appeal;  aa  haying  oifered  to  give 
bond  hia  appeal  operates,  nnder  Or.  Code  1912, 
S  100,  as  a  supersedeaa. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  {{  213-21B,  223-3S7;  Dec  Dig.  | 
66.*] 

9.  Jttkt  (i  26*)— Pat— Liabiutt  of  Aoousbd. 

The  Constitation  gnaranteeing  accused  in 
criminal  cases  the  right  of  trial  by  a  jnry,  it  is 
error  for  a  magistrate  to  require  a  defendant, 
demanding  a  jury,  to  pay  the  jurors;  the  in- 
ference from  the  absence  of  provision  for  pay- 
ment of  jnron  htiag  that  uey  aie  to  serve 
wlthoat  pay. 

[Ed.  Note.— For  other  cases,  see  Jnry,  Cent. 
Dig-  K  174.  176;    Dec.  Dig.  f  26.*] 

10.  GBnaNAi,   Law   (|    639*)— Afpkai,  nou 
Maoistbaii)— Abouukht  bt  Judok. 

It  is  not  proper  for  the  magistrate,  on  ap- 
pe^  from  a  conviction  before  him,  to  appear 
in  the  circuit  court  ^nd  argue  in  support  of  his 
judgment 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  IS  1486-1495;  Dec.  Dig.  { 
639.*] 

11.  EltBBZZLEUXHT    (f   S*)— FBAUDUUCKT    IN- 
TENT—EVIDENCE. 

Evidence,  on  prosecution  for  breach  of 
trust  with  fraudulent  intent  of  an  attorney  em- 
ployed by  his  client,  in  several  matters,  among 
others,  to  collect  a  claim  of  $10,  who  after 
collecting  |6  refused  on  demand  to  pay  it  over, 
claiming  his  client  owed  him  more  than  that  for 
professional  services,  is  insufficient  to  show 
fraudulent  intent;  mere  failure  to  pay  the  mon- 
ey being  no  evidence  thereof,  and  tiiere  being 
nothing  else  tending  to  prove  it. 

[Ed.  Note.— For  other  cases,  see  Embezil»- 
ment,  Cent.  Dig,  {  3 ;  Dec.  Dig.  i  5.*] 

Appeal  trom  Oeneral  Session  Circuit  Coart 
of  Berkeley  County;    Ernest  Moore,  Judge. 

Nathan  Bamett  was  convicted  before  a 
miagiatrate;  Judgment  was  afBrmed  by  the 
circuit  court,  and  he  appeals.    Reversed. 

Nathan  Bamett,  of  St  Stephens,  for  ap- 
pellant Solicitor  P.  T.  Hllddtoand,  of 
Orangebnry,  for  the  States 

HTDRICE,  3.  In  October,  1913,  the  proee- 
cator,  D.  Riff,  a  merchant  of  St  Stephens, 
employed  defendant  who  Is  an  attorney  at 
law,  to  collect  certain  claims,  one  of  them 
being  against  a  colored  laborer,  named  Clark, 
for  flO.37.  Defendant  saw  Clark  and  agreed 
to  acc^  monthly  payments,  until  the  claim 
was  paid.  On  November  12th  Clark  paid 
defendant  $6.  On  December  11th  not  being 
able  to  find  defendant,  he  paid  6.  Rlttenberg, 
a  merdumt  of  St  Stephens,  $4  for  defendant 
About  that  time,  defendant  received  for  col- 
lection a  claim  against  Riff,  and  on  his  fall- 
are  to  pay  It  sued  him  In  the  court  of  Magis- 
trate Wilder.  The  case  was  tried  December 
17th,  and  Judgment  went  against  Riff.  Im- 
mediately after  the  rendition  of  the  verdict, 
RifC  swore  out  a  warrant  before  Magistrate 
Wilder  for  defendant  charging  him  with 
breach  of  trust,  with  fraudulent  Intent  in 


the  collection  and  mlsappropi^latlon  of  the 
money  due  him  by  Clark.  Thereafter,  on 
motion  of  Riff,  the  venue  was  changed  to 
Magistrate  Edwards,  on  the  ground  that 
Magistrate  Wilder  was  a  material  witness 
for  the  prosecution.  In  the  meantime,  on 
December  SO,  dark  paid  defendant  37  cents^ 
the  balance  due  by  him  to  Riff,  and  exhib- 
ited to  defendant  Rlttenberg's  '  receipt  for 
the  $4  paid  to  him,  explaining  why  he  bad 
paid  the  money  to  Rlttenberg.  On  the  same 
day,  defendant,  having  coUecte4  the  full 
amount  due  by  Clark,  left  with  John  Klint- 
worth,  a  merchant  of  St  Stephens,  for  Riff, 
the  amount  due  Mm  out  of  the  Clark  collec- 
tion, virlth  request  that  he  notify  Riff  that  he 
had  the  money  for  htm,  and  that  he  could 
get  it  by  calling  for  it  Defendant  also  re- 
quested Magistrate  Wilder  to  notify  Riff 
to  the  same  effect  Riff  was  so  notified,  and 
called  at  the  store  of  KUntworth  the  same 
day,  but  refused  to  take  the  money.  Defend- 
ant left  the  money  with  KUntworth  Instead 
of  paying  It  to  Riff  in  persoB,  because  he 
and  Riff  were  not  on  speaking  terms,  on  ac- 
count of  his  having  sued  Riff.  When  de- 
fendant's case  was  called  for  trial,  on  Janu- 
ary 20th,  he  demanded  a  Jury.  The  magis- 
trate told  him  he  would  have  to  put  op  $3  to 
pay  the  jurors.  At  first  he  refused;  but,  on 
being  told  by  the  ntaglstrate  that  he  nmst 
do  so,  he  paid  it,  oxider  protest  The  result 
was  a  mistrial,  the  Jury  having  failed  to 
agree.  After  the  trial,  defendant  was .  la- 
formed  by  one  of  the  Jurors  that  the  magis- 
trate's constable,  who  had  summoned  blnv 
had  attempted,  on  the  way  to  court,  to  In- 
fluence him  against  defendant  He  was  also 
informed  that  the  constable  bad  publicly 
declared  that,  at  the  next  trial  of  defend- 
ant, he  could  get  a  Jury,  outside  of  St  Ste- 
phens, which  would  convict  him  in  five 
minutes.  Thereupon  defendant  prepared  an 
affidavit  for  a  change  of  venue,  and  sent  it 
to  Magistrate  Edwards,  who  replied  by  letter, 
dated  February  7th,  that  the  motion  would 
have  to  be  made  In  open  court,  at  Bonnean, 
on  February  lOth,  at  which  place  and  tlm^ 
the  case  was  set  for  trial.  The  record  dis- 
closes no  reason  for  changing  the  place  of 
trial  from  St  Stephens  to  Bonneau.  On  Feb- 
ruary 10th,  defendant  appeared  and  present- 
ed his  affidavit,  in  support  of  his  motion  for 
change  of  venue,  wherein  be  affirmed  that 
he  beUeved  that  Magistrate  Edwards  was 
biased  and  prejudiced  against  him,  and  that 
he  did  not .  believe  that  he  Could  get  a  fair 
trial  before  him,  for  the  following  reasons: 

"First  That  the  said  magistrate  had  ex- 
pressed his  opinion,  to  several  persons,  onfei 
vorable  to  the  defendant  herein. 

"Second.  That  under  the  direction  of  said 
magistrate,  his  official  constable  wiille  in  eliarge 
of  a  juror,  attempted  to  influence  said  juror 
against  the  defendant 

"Third.  That  said  magistrate,  contrary  to 
law,  refused  to  direct  a  verdict  tor  the  d«iend- 
ant  herein,  where  all  the  evidence  of  the  pros* 
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ecntion  in  the  case  fafled  to  prove  that  a  crime 
aa  charged  in  the  indictment  -was  committed, 
and  that  the  defendant  was  guilty  of  the  crime 
aa  charged,  or  any  other  crime. 

"Fourth.  That  said  magistrate  malidonsly 
prevented  the  defendant  from  showing  at  the 
trial  the  real  motiTe  of  the  prosecutor  for  ol>- 
taining  the  warrant  against  the  defendant  and 
causing  his   arrest 

"Fifth.  Tliat  said  magistrate,  at  the  trial  of 
the  caae,  nn&iirly  admitted  evidence  that  was 
irrelevant  and  immaterial  to  the  issue,  but 
which  tended  to  confuse  the  jury  and  was  prej- 
udicial to  the  defendant,  and '  thereby  prevent- 
ing the  Jury  from  obtaining  the  real  and  true 
facts  in  the  case,  and  thereby  preventing  the 
Jury  from  reaching  a  vexdict  in  said  case. 

"Sixth.  That  the  foreman  and  other  mem- 
bers of  the  jury  informed  the  defendant  that 
the  magistrate  was  very  onfair  and  partial 
against  the  defendant,  and  was  biased  against 
the  defendant  throughout  the  trial  of  the  case. 

"Seventh.  That  said  magistrate,  without  any 
warrant  of  law,  and  contrary  to  the  express 
provisions  of  the  Criminal  Code,  compelled  the 
defendant  herein  to  pay  the  sum  of  $3  as  a 
jury  fee,  thereby  extorting  from  the  defendant 
money  against  his  will,  and  against  the  laws 
of  South  Carolina. 

"Eighth.  The  defendant  is  informed  that  the 
■aid  magistrate  has  a  personal  motive  in  find- 
ing the  defendant  guilty  of  the  alleged  charge, 
although  the  defendant  is  innocent  of  the  al- 
leged criminal  charge  against  him,  and  that 
there  is  no  legal  eridence  to  substantiate  even 
a  color  of  a  criminal  charge  against  the  de- 
fendant herein." 

A»  Boon  aa  the  affidavit  was  read,  the 
maglstirate  told  defendant  that  )ie  was  in 
contempt  of  court  for  presmtlng  it,  and  im- 
posed sentence  therefor  of  Imprisonment  In 
jail  for  24  hours,  or  the  payment  of  a  fine 
of  |20,  and  overruled  his  motion  for  a  change 
of  venue.  Defendant  then  moved  for  a  con- 
tlnaance,  t6  give  him  time  to  apply  to  a  dr- 
enlt  judge  for  a  writ  of  mandamus  to  compel 
the  diange  of  venue,  which  was  refused.  He 
then  moved  for  a  continuance  for  one  day, 
stating  that  he  had  appeared  solely  for  the 
purpose  of  moving  for  a  change  of  venue, 
and  had  not  bronght  his  witnesses,  and  was 
therefore  not  prepared  for  trial.  This  motion 
was  also  refused,  and  the  trial  was  ordered 
to  proceed.  A  Jnry  was  Impaneled  which, 
after  hearing  the  evidence  and  after  delib- 
erating four  minutes,  returned  a  verdict  of 
guilty.  From  the  sentence  on  the  verdict,  as 
well  as  from  that  for  contempt,  the  defendant 
appealed. 

Defendant  represented  himself  In  -  the 
courts  below  and  In  this  court  The  record, 
as  presented  to  this  court.  Is  very  badly 
prepared.  There  is  much  confusion  of  state- 
ment, complaint,  and  argument.  In  the  re- 
cord and  grounds  of  appeal,  and  so  much 
contradiction  Involved  that  It  has  been  diffi- 
cult to  analyze  it  and  clearly  £tate  the  Issues 
properly  before  the  court 

[1]  Consideration  of  the  grounds  of  the 
motion  for  change  of  venue  shows  that  they 
do  not  meet  the  reqnlrements  of  the  statute, 
as  Interpreted  by  this  conrt  In  that  they  do 
not  state  facts  sufficient  to  disqualify  the 
magistrate  in  audi  manner  timt,  U  tbe  facts 


stated  were  false,  the  affidavit  would  form 
tbe  basis  of  an  indictment  for  ijerjury.  State 
v.  Cbnkle,  04  S.  a  871.  42  S.  B.  178;  Bacot 
V.  Deas,  67  S.  C.  248,  45  S.  B.  171;  Witte  v. 
Cave,  73  S.  0.  17,  S2  S.  B.  736;  Mayes  v. 
Bvans,  80  S.  a  862,  01  S.  B.  210,  657.  In 
Bacot  T.  Deas,  the  court  said: 

"That  case  [McNair  t.  Tucker,  24  S.  O. 
105]  intimates  that  judicial  officeta  ought  to  be 
protected  against  capricious  statements  by  par- 
ties tliat  they  are  unfair,  prejudiced,  or  other- 
wise disqualified  from  hearing  a  cause.  In 
other  words,  it  seems  clear  that  the  purpose 
of  requiring  the  grounds  to  be  stated  was  to 
place  some  responsibility  and  fix  some  obliga- 
tion upon  the  affiant.  The  law  does  not  pro- 
vide that  the  grounds  should  be  such  as  would 
convince  the  magistrate,  and  the  reason,  we 
thinlE,  for  reouiring  them  to  be  stated  la  to. 
prevent  arbitrary  and  capricious  charges  of 
prejudice;  and  to  this  end.  It  seems  to  me, 
the  law  contemplates  that  the  affidavit  shall 
contain  such  statements  aa  would  form  the  ba- 
sis of  an  indictment  for  perjury." 

ntese  eases  show  that,  to  satisfy  ttie  stat- 
ute, the  grounds  upon  which  a  change  of 
venue  Is  asked  for  must  be  stated  with  such 
definlteness  and  certainty  that  tbe  conrt  can 
determine  their  sufficiency;  and,  if  facts  are 
stated  on  Information  and  belief,  the  sources 
of  information  and  the  grounds  of  belief 
mnst  be  stated  with  particularMjr  and  cer- 
tainty, otherwise  the  court  cannot  determine 
the  sufficiency  of  the  grounds,  nor  would  the 
affidavit  if  false,  afford  the  basis  of  an  in- 
dictment for  perjury. 

[2]  Another  reason  why  some  of  tbe  grounds 
ace  insufficient  is  tbat  they  are  based  upon 
mUngs  of  the  magistrate  in  tbe  first  trial, 
wblch,  if  erroneous,  could  have  been  correct- 
ed on  appeal,  if  the  Jury  liad  found  defendant 
guilty. 

[1, 4]  There  was  no  reversibto  error  in  the 
refusal  of  defendant's  motion  for  continu- 
ance. The  continuance,  asked  tor  to  enable 
lilm  to  apply  for  a  writ  of  mandamus,  was 
properly  refused,  because  his  remedy  was 
bf  appeal.  The.  granting  or  refusing  of  the 
motion  based  on  tbe  absence  of  his  witnesses 
was  within  the  discretion  of  tbe  magistrate, 
and  we  cannot  say  that  it  was  abused,  be- 
cause def aidant  had  ample  nottise  of  tbe 
trial.  His  misfortune  was  tbat  he  reUed, 
with  mistaken  confidence,  on  tbe  granting  of 
bis  motion  for  change  of  venue. 

[(]  Thei  circuit  court  declined  to  consider 
the  exertions  assigning  error  in  finding  de- 
fendant guilty  of  contempt  of  court  in  the 
sentence  imposed  therefor  and  in  oommltting 
bim  to  Jail,  notwitbstanding  his  appeal  there- 
from and  otttx  to  give  bond  pending  appeal, 
on  the  ground  tbat  the  sentence  having  beat 
served,  the  questions  presented  by  these  ex- 
ceptions Were  speculative.  But  the  questions 
were  not  speculative,  and  should  have  been 
decided,  especially  as  they  involved  the  right 
of  the  magistrate  to  imprison  defendant  un- 
der tbe  circumstances,  and  the  conduct  of 
the  defendant  as  a  member  of  the  bar. 

[II  It  is  of  tbe  utmost  importance  to  tbe 
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oommonwealth  tbat  tbe  Integrity,  authority, 
and  dignity  of  all  courts  should  be  maintain- 
ed and  respected.  It  Is  especially  the  duty 
of  members  of  the  bar,  who  are  licensed  to 
aid  in  the  administration  of  Justice,  to  In- 
culcate in  others,  both  by  practice  and  pre- 
cept, due  respect  for  constituted  authority. 
Those  who  preside  in  courts  of  justice  are  In 
duty  bound  to  demand  and  enforce  due  re- 
spect for  their  official  acts  and  station.  To 
offer  indignity  or  insult  to  a  Judge  presiding 
in  court  Is  to  set  at  defiance  the  authority  of 
the  law,' and  bring  It  into  reproach  and  con- 
tempt Such  conduct  should  not  be  tolerated. 
When  defendant  charged  Magistrate  Ed- 
wards with  directing  his  constable  to  Influ- 
ence a  Juror  against  blm,  and  with  being  In- 
stigated by  malice  and  Improper  motives  In 
his  rulings,  be  made  very  serious  accusa- 
tions. He  should  at  least  have  stated  the 
facts  upon  which  they  were  founded  with 
sufficient  definiteness  to  warrant  a  reasonable 
Inference  that,  if  the  facts  stated  were  true, 
the  charge  was  well  founded.  Having  failed 
to  do  so,  he  was  properly  held  to  be  guilty  of 
contempt  of  court 

[7]  But  the  magistrate  exceeded  bis  au- 
thority and  erred  in  imposing  on  defendant  a 
sentence  of  24  hours'  Imprisonment  The 
statute  (Civ.  Code,  {  1397)  which  gives  mag- 
istrates authority  to  punish  for  contempt  lim- 
its the  punishment  to  "fine  and  imprisonment 
either  or  both,  not  exceeding  $20  fine,  and  12 
hours  imprisonment" 

[I]  The  magistrate  also  exceeded  his  au- 
thority, and  erred  in  sending  defendant  to 
Jail,  aiter  he  bad  appealed  from  the  sentence 
and  offered  to  give  bond,  pending  the  appeal. 
Having  offered  to  give  bond,  his  appeal  op- 
erated as  a  supersedeaa  Crim.  Code,  {  100; 
In  le  Stokes,  6  S.  C.  71;  State  t.  Nathans, 
49  S.  C.  199,  27  S.  B.  62. 

[I]  The  .magistrate  also  erred,  whm  he  re- 
quired defendant  to  pay  the  jurors.  The 
Constitution  guarantees  the  accused  in  crim- 
inal cases  the  right  of  trial  by  Jury.  If  the 
Legislature  has  made  no  provision  for  pay- 
ing the  jurors,  the  Inference  Is  that  It  was 
intended  that  they  should  serve  without  pay. 
When  a  defendant  In  a  criminal  case  de- 
mands a  trial  by  Jury,  he  should  not  be  em- 
barrassed, nor  should  his  case  be  prejudiced 
by  his  being  called  upon  to  pay  the  Jurors. 

[II]  The  next  complaint  of  appellant  is 
that  the  magistrate  anteared  and  argued  the 
case  against  Iiim  In  the  circuit  court  It  was 
not  proper  for  the  magistrate  to  argue  the 
case  in  support  of  his  own  Judgment  No 
doubt  he  felt  Justified  in  doing  so  on  account 
of  the  grave  charges  made  against  him  by 
the  appellant  But  he  should  have  been  con- 
tent to  let  the  Judgment  of  the  circuit  court 
as  to  his  conduct  of  the  trial  be  rested  upon 
his  return,  which  should  have  contained  a 
true  and  correct  account  of  the  proceedings 
in  his  court;  tor  It  will  be  presumed,  until 
the  contrary  is  clearly  made  to  appear,  that 


those  vested  with  Judicial  authority  exercise 
it  fairly  and  Impartially,  and  with  becoming 
poise  and  dignity. 

[11]  The  testimony  does  not  warrant  the 
inference  that  defendant  was  guilty  of  the 
crime  charged.  At  the  time  the  warrant 
was  sworn  out  he  had  collected  only  $6  of 
the  amount  due  by  Clark.  It  does  not  appear 
what  contract  if  any,  there  was  between  him 
and  the  prosecutor  as  to  the  compensation 
which  he  was  to  receive  for  his  professional 
service.  It  does  appear  that  besides  the 
claim  against  Clark,  he  had  been  employed 
in  other  matters  by  the  prosecutor,  and  it 
does  not  appear  what  contract  if  any,  there 
was  between  them  as  to  his  compensation  for 
those  matters.  It  does  appear  that  when  he 
was  called  upon  to  pay  the  amount  which  he 
had  collected  on  the  Clark  claim,  he  stated 
as  his  reason  for  refusing  to  do  so  that  the 
prosecutor  was  indebted  to  him  for  profes- 
sional service  In  an  amount  as  great  as  that 
which  he  had  collected.  If  that  were  true, 
he  was  entitled  to  retain  what  was  due  him. 
It  also  appears  that  as  soon  as  he  collected 
the  whole  of  the  Clark  claim,  he  paid  the 
amount  due  the  prosecutor  to  Kllntworth  for 
him,  and  had  him  notified  of  the  fact. 

Under  the  facts  and  circumstances  detailed 
In  the  record,  a  verdict  of  not  guilty  should 
have  been  directed,  as  the  mere  failure  to 
pay  the  money  collected  was  no  evidence  of 
a  fraudulent  intent  (State  v.  Butlar,  21  S.  C. 
353),  and  there  is  no&ing  else  tending  to 
prove  such  Intent 

Judgment  reversed. 

GABY,  C.  J.,  and  WATTS  and  OAGE,  JJ.. 
concur.    FBASE^B,  J.,  concurs  in  the  result 


C98  9.  C.  491) 
DIX  T.  ATLANTIC  COAST  LINE  B.   CO. 

(Na  8930.) 

(Supreme  Court  of  South  Carolina.     Sept  2, 

1914.) 

1.  Bahsoads  (I  400*)— Dkath  of  Iiio«N8K»— 

NKOUOENCB— ^UNKIRO  T&AIN  BaOKWABDB. 

The  running  backwards  of  the  train  by 
which  decedent  was  Btrnck  and  killed  was  not 
negligence  per  Be,  where  it  was  run  at  a  reason- 
able speed  and  a  lookout  was  kept  on  the  front 
car,  who  was  able  to  signal  the  engineer. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  H  1366-1381 ;   DecTbig.  i  400.*] 

2.  Bailboads    (I  867*)— Death  or  Pebsorb 
OK  Tback— Neolioxnce. 

That  the  engineer  of  a  train  running  back- 
wards could  not  see  the  track  ahead  of  the  train 
when  decedent  was  struck  and  killed  was  not 
negligence,  where  the  conductor  had  stationed 
himself  on  the  forward  car  to  keep_  a  lookout 
and  signal  the  engineer  of  approaching  danger. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
CJent  Dig.  |i  1257,  1268;    Dec  Dig.  {  367.*1 

3.  Bailboads  (I  377*)— Pebsonb  on  Tback— 

POSBKSSION  OF   SENSES— PBESnUFTION. 

Where,  at  the  time  a  railroad  conductor, 
standing  on  the  front  car  of  a  train  running 
backwards,  discovered  decedent  on  the  track, 
there  was  nothing  to  indicate  that  decedent  was 
not  in  the  possession  o(  all  his  senses,  the  con- 
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ductor  waa  entitled  to  aisnme  that  he  was  and 
would  set  oat  of  the  way. 

[Bd.  Note. — For  other  cases,  see  Raflroads, 
Cent  Dig.  J  1280;   Dec  Dig.  §  377.*] 

4.  RuLBOADB  (f  383*)— Pkbsons  or  Tbaok— 

DBAFNESS— OONTRIBUTOBY  NiGLIGKNCB. 

Where  decedent,  a  water  carrier  employed 
by  a  railroad  construction  contractor,  with 
knowledge  that  he  was  too  deaf  to  hear  an  at>- 
proaching  train,  went  on  the  track  in  front  of 
a  train,  running  backwards,  in  plain  sight,  and 
was  struck  and  killed,  though  attempts  were 
made  by  persons  on  the  end  of  the  train  to  warn 
him  to  get  out  of  the  way,  he  was  guilty  of  con- 
tributory negligence,  and  no  recovery  could  be 
iiad  for  bis  death. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent.  Dig.  gS  1305-1310;   Dec.  Dig.  {  383.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;  C.  J.  Ramage,  Special 
Judge. 

Action  by  Katie  Dlx,  as  administratrix  of 
Peter  Maxwell,  deceased,  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Mordecai  &  Oadsdeif  &  Rutledge  and  Oo- 
tavns  Cohen,  all  of  Charleston,  for  appellant 
W.  A.  Holman,  of  Charleston,  and  El  J.  !Den- 
nis,  of  Moncli's  Comer,  for  respondent. 

HYDRICK,  J.  This  appeal  is  from  a  Judg- 
ment against  defendant  for  $1,000  damages 
for  the  wrongful  killing  of  Peter  Maxwell, 
who  was  29  years  old,  and  was  employed  as 
a  water  carrier  for  a  construction  force,  en- 
gaged in  double  tracking  defendant's  road. 

Following  is  the  substance  of  the  testimony 
which  IS'  pertinent  to  the  Issues: 

For  plaintiff:  W.  A.  Smoak:  Was  engineer 
of  a  work  train,  consisting  of  nine  flat  cars, 
loaded  with  steel  rails,  which  were  being 
pushed  iKickwards  on  the .  main  line,  at  a 
speed  of  from  16  to  18  mUes  an  hour,  past 
the  place  where  the  construction  force  was 
at  work ;  was  on  the  right-hand  side  of  the 
engine,  going  north;  deceased  came  on  the 
track  from  the  left ;  there  were  25  or  30  ne- 
groes on  the  cars,  some  sitting  and  some 
standing,  and  he  could  not  see  deceased, 
though  he  was  looking  ahead,  but  his  view 
was  not  obstructed  over  the  end  of  the  cars, 
or  to  his  right;  did  not  see  deceased  until 
his  engine  passed  htm,  where  he  was  lying  on 
the  side  of  the  track ;  the  construction  com- 
pany had  a  train  which  was  being  constant- 
ly run  back  and  forth  hauling  earth,  and 
there  were  other  trains  constantly  passing; 
this  was  known  to  all  concerned ;  there  was 
a  path  about  tnx>  feet  wide  alongside  the 
track.  In  which  deceased  could  have  walked 
with  safety,  and  it  was  a  better  place  to  walk 
than  on  the  track. 

For  defendant:  S.  B.  Dickson:  Was  con- 
ductor of  the  train,  on  the  forward  car,  look- 
ing ahead;  first  saw  deceased  about  250  to 
300  feet  ahead  of  the  train ;  he  was  then  on 
the  new  track,  talking  to  the  foreman;  ho 
walked  across  and  got  on  the  main  line,  and 


walked  about  the  length  of  a  raQ,  and  then 
turned,  quartering  from  the  way  they  were 
going,  BO  that  he  thought-deceased  was  going 
to  get  off  the  track ;  he  turned  his  head,  as 
though  he  saw  the  train,  and  was  going  to 
get  off  the  track,  but  did  not  do  so,  and,  as 
soon  as  he  concluded  that  deceased  did  not 
see  the  train,  he  began  shouting  at  him  and 
waving  the  engineer  to  stop,  who  responded 
to  the  signal  by  putting  on  the  air  brakes; 
the  engineer  could  have  seen  deceased  If  he 
had  been  permanently  on  that  side  of  the 
track,  but  he  was  on  that  side  only  six  or 
eight  seconds  before  he  was  struck ;  no  warn- 
ing signal  was  given  at  that  time,  other  than 
the  shouting  at  deceased,  though  the  crossing 
signal — four  blasts  of  the  whistle — had  been 
given  300  feet  further  back;  did  not  think 
It  would  have  been  possible  for  the  engineer 
to  have  stopped  the  train  in  thne  to  prevent 
the  accident,  after  deceased  came  on  the 
track,  even  if  he  had  seen  him. 

M.  M.  Worthington,  engineer  of  construc- 
tion work:  Was  riding  on  front  car  with 
conductor;  saw  deceased  on  the  track  about 
four  car  lengths  ahead ;  as  he  did  not  get 
off,  yelled  at  him,  and,  when  train  was  5 
or  10  feet  from  him,  screamed  at  him  as  loud 
as  he  could,  but  deceased  did  not  get  off,  and 
was  struck  by  the  end  of  the  car. 

A.  K.  Haxston,  assistant  engineer  of  con- 
struction work:  Was  on  front  car;  heard  a 
lot  of  shouting ;  looked  up,  and  saw  deceased 
40  or  50  feet  ahead,  walking  along  the  end  of 
the  cross-ties;  the  conductor  had  his  arms 
out — the  stop  signal — and  witness  felt  the 
air  brakes  go  on ;  deceased  did  not  appear 
to  hear  the  shouting,  or  the  noise  of  the 
train ;  there  was  a  path  alongside  the  track 
in  which  deceased  could  not  have  been  hurt ; 
crossing  signal  had  been  blown  400  or  500 
feet  from  where  deceased  was  struck. 

Hyman  Brenner:  Knew  deceased  for  past 
8  to  12  years;  he  was  hard  of  hearing;  talk- 
ing face  to  face,  be  would  know  what  you 
were  sajrlng,  but  let  him  turn  his  head,  and 
from  5  to  10  feet  off,  he  could  not  hear  any- 
thing; think  he  could  have  heard  a  train 
blow.  If  It  was  very  near. 

[1,2]  The  court  below  was  requested  to  di- 
rect the  verdict  for  defendant,  on  the  ground 
that  there  was  no  evidence  of  negligence  on 
the  part  of  defendant,  and,  if  so,  that  deceas- 
ed was  guilty  of  contributory  negligence,  and 
assumed  the  risk  of  injury  in  walking  upon 
the  track.  The  motion  should  have  been 
granted.  There  was  no  evidence  that  defend- 
ant's track  was  used  as  a  walkway  at  the 
point  where  deceased  was  killed,  ^ther  by 
the  construction  force  or  others,  so  as  to 
charge  defendant  with  notice  that  it  might 
expect  to  find  persons  on  or  near  the  track : 
but,  assuming  that  the  fact  that  construction 
work  was  going  on  at  that  place  Imposed  up- 
on defendant  the  duty  of  exercising  care  com- 
mensurate with  the  knowledge  that  It  might 
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«xi)ect  to  find  persons  on  or  near  the  track, 
there  Is  no  evidence  from  which  It  can  be  In- 
ferred that  snch  care  was  not  observed.  The 
fact  that  a  train  Is  ran  backwards  is  not,  per 
se,  evidence  of  negligence.  If  It  is  done  at  a 
reasonable  speed,  nnder  the  circumstances, 
and  a  proper  lookout  is  kept,  because  it  Is 
often  necessary  to  do  so.  There  is  neither 
allegation  nor  proof  that  the  speed  was  un- 
reasonably fast,  or  that  a  proper  lookout  was 
not  kept,  as  in  Sanders  ▼.  BaUway,  90  S.  C. 
3S1,  73  S.  E.  356,  and  Dimery  v.  B.  Co.,  92 
S.  O.  169,  75  S.  B.  399.  Nor  can  anything 
be  made  of  the  fact,  U  It  be  a  fact,  that  the 
engineer  could  not  see  the  track  ahead  of  the 
backing  train,  because  the  irassiblllty  ot  his 
being  unable  to  do  so  was  provided  against 
In  having  the  conductor  on  the  forward  car 
to  keep  a  lookout,  and  signal  him  of  ap- 
proaching danger,  which  was  done,  and  the 
signal  was  promptly  responded  to  by  the  ap- 
plication of  the  air  brakes. 

[3]  The  only  allegation  of  negligence  Is 
that  the  train  was  being  run  backwards,  and 
that  the  view  of  the  engineer  was  obstructed, 
80  that  he  could  not  see  the  track  in  front 
of  the  moving  train;  but  if  by  possibility 
this  allegation  may  be  regarded  as  snfficient 
to  sustain  a  recovery  on  the  gronnd  that  the 
conductor  was  negligent  in  failing  to  give  the 
signal  more  promptly,  let  as  examine  that 
aspect  of  the  evidence.  Vfhea  he.  first  saw 
deceased,  there  was  nothing  to  indicate  to 
him  that  he  was  not  in  possesslcm  of  all  his 
senses.  He  had  the  right  to  assume  that  he 
was,  and  that  he  would  get  out  of  the  way, 
and  It  appeared  to  him  that  he  was  going  to 
do  80.  In  Cable  Piano  Co.  v.  Ry.,  84  S.  O. 
143,  77  S.  B.  868,  the  court  said: 

"As  there  was  nothing  to  indicate  that  the 
driver  of  the  team  was  not  in  possession  of  his 
facnities,  the  engineer  had  a  right  to  assume 
that  he  would  exercise  them,  and  not  drive  up- 
on the  track  in  front  of  the  approaching  train." 

The  conductor  gave  the  stop  signal,  and 
did  all  that  he  could  to  warn  deceased  of  his 
peril,  as  soon  as  he  discovered  that  he  had 
not  seen  or  heard  the  train.  There  Is  there- 
fore nothing  in  the  evidence  to  warrant  the 
inference  that  the  conductcH'  was  guilty  of 
negligence. 

[4]  It  remains  to  inquire  whether  deceased 
was  guilty  of  negligence  in  walking  upon  the 
track,  knowing  that  be  was  so  deaf  that  he 


conld  not  hear  oa  approaching  train,  witbont 
even  taking  the  precaution  to  look;  for,  U 
he  had  looked,  he  could  have  seen  the  train. 
In  Cable  Piano  Co.  r.  Ry.,  supra,  the  court 
said: 

"The  law  imposes  apon  every  capable  person 
the  dnty  of  observing  dne  care  for  his  own  safe- 
ty, when  about  to  cross  a  railroad  track,  which 
necessarily  involves  ths  exercise  ot  his  senses." 

The  conclusion  is  inevitable  that  deceased's 
own  n^ligence  was  the  canse  of  his  death, 
and  that,  even  if  the  evidence  warrants  an  in- 
ference of  negligence  on  the  part  of  defend- 
ant, ho  was  guilty  of  contributory  negligence^ 
which  bars  a  recovery. 

This  case  is  easily  distinguished  from  that 
of  Carter  v.  RaUway,  93  8.  O.  329,  75  S.  B. 
952,  which  is  similar  in  some  of  its  features. 
In  that  case.  Carter  was  seen  on  the  track  a 
thousand  feet  away,  and  thongh  the  crossing 
signal  was  sounded  at  that  distance  from 
where  he  was  seen,  and  it  was  apparent  to 
those  in  charge  of  the  train  that  he  continued 
to  walk  on  the  track  and  did  not  ai^tear  to 
be  conadons  of  the  approach  of  the  train,  no 
other  warning  was  given  of  the  approach  of 
the  train,  or  attempt  made  to  prevent  the  ac- 
cident nntii  it  was  apparent  that  deceased 
was  going  to  be  struck,  when  it  was  too  late. 
In  this  case,  warning,  by  the  shouts  of  the 
conductor  and  others  on  the  train,  was  givm 
in  time  tor  deceased  to  get  off  the  track, 
if  he  had  been  able  to  hear  it,  and  the  warn- 
ing was  given  as  soon  as  the  conductor  dis- 
covered that  he  had  not  seen  or  heard  the 
train.  Moreover,  in  the  Garter  Case,  the 
majority  of  the  conrt  thought  that  the  evi- 
dence warranted  the  finding  that  defoidant 
was  guilty  of  willfulness  and  wantonness, 
which  was  sufficient  to  prevent  the  oontribn- 
tory  negligence  of  deceased,  if  he  was  guilty 
of  contributory  negligence,  from  Iwrring  a  re- 
covery, while,  in  this  case,  there  is  nothing 
in  the  evidence  to  warrant  an  infierence  of 
recklessness,  willfnlness,  or  wantonness  on 
the  part  of  defendant 

Judgment  reversed. 

OART,  O.  J.,  and  WATTS  and  OAOB,  JJ„ 
concur. 

FRASEB,  J.  I  concur  In  the  remit  on  the 
ground  that  there  is  no  evidence  of  negligence 
on  the  part  of  defendant. 
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MATNBT  d  m.  T.  BABNEB  et  aL 

(Supreme  Court  of  Appeals  of  TirginU.    Sept. 

7,  1914.) 
1.  Speckio  Pkbitobuamcb  (I  97*)— CowniACT 

rOB  THE  SaLK  of  LiAND — Bnx. 

Where  a  bill  for  specific  performance  of  a 
contract  for  the  sale  of  land  at  a  apecified  price 
per  acre  alleged  that  the  price  was  to  be  paid 
when  the  land  was  surveyed  under  the  direction 
of  a  competent  engineer  at  the  expense  of  the 
purchaser,  the  sellers  to  furnish  an  abstract  and 
tender  a  deed,  hut  that  they  refused  to  jpermit 
the  land  to  be  surveyed,  declined  to  furnish  the 
abstract  of  title,  and  refused  to  execute  and  de- 
liver a  deed,  and  that  complainants  had  carried 
out  all  ttte  terms  and  conditions  of  the  contract 
on  their  part  save  such  as  they  were  prevented 
from  performing  by  defendants,  and  were  ready, 
able,  and  anxious  to  perform,  the  bill  was  not 
demurrable  because  no  oSer  nor  tender  had 
been  made  by  complainants  to  comply  with  their 
part  of  the  contract. 

[Ed.  Kote. — ^For  other  cases,  see  Speciflc  Per- 
formance, Cent.  Dig.  {{  286-288;  Dec.  Dig.  i 
97.*] 

Z  Spkcific  Pkbtobmanck    (J  97*)  —  Condi- 

TIORS   PbSCXDBNT  —   TBNDXk  OF   PUXCHABE 

Pbioe. 

Where  a  contract  for  the  sale  of  land  at  a 
specified  price  per  acre  provided  tliat  the  land 
should  be  surveyed  to  ascertain  the  amount  due, 
bnt  the  vendors  refused  to  permit  a  survey,  the 
pnrchiueis  were  thereby  excused  from  tendering 
the  purchase  price  as  a  condition  precedent  to 
the  right  to  sue  for  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {§  286-298;  Dec.  Dig.  § 
97.*] 

8.  Equity  (|  877*)— Issttb  Ovt  of  Ohahokbt 

— CoNFUCTiNG  Evidence. 

In  a  suit  for  specific  performance,  defend- 
ants were  not  entitled  to  have  an  issue,  as  to 
whether  they  executed  the  contract  sought  to  be 
enforced,  passed  on  by  a  jury  on  an  issue  out  of 
chancery  hecause  the  evidence  was  conflicting, 
since  such  question  depends  solely  on  whether 
the  chancellor  needs  the  aid  of  a  jury  to  enable 
him  to  decide  the  case  satisfactorily  to  his  own 
conscience. 

[Bd.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §1  788-793 ;   Dec.  Dig.  I  377.*] 

4.  Jodoes  (§  28*)— Vaoatior  Cass— Tbiai.  of 

Bquitt  Suit. 

A  suit  in  eqnity  was  properly  tried  as  a 
vacation  case,  where  it  appeared  that  it  was 
more  speedily  disposed  of  in  that  way  than 
could  have  been  had  it  been  continued  to  the 
next  term  after  the  vacation  order  was  made. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  $1  109-139;   Dec.  Dig.  §  28.*] 

6.  Sfeoific  Pebfobkancb  (I  65*)— Rkmedt- 

Right  to  Relief. 

Where  defendants,  who  could  both  read  and 
write,  executed  a  contract  for  the  sale  of  their 
land  freely  without  the  slightest  compulsion  and 
the  contract  was  clear,  simple,  certain,  definite, 
fair,  equal,  and  founded  upon  a  valuable  con- 
sideration, complainants  were  entitled  to  en- 
force specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  196;   Dec.  Dig.  |  65.*] 

Appeal  from  Circuit  Court,  Buchanan 
County. 

Bill  by  A.  W.  Barnes  and  another  against 
John  Matney  and  wife  for  speciflc  perform- 
ance of  a  contract  for  the  sale  of  land.    De- 


cree for  complainants,  and  defendants  ap- 
peaL    Affirmed. 

Chase  &  Daugbertjr,  of  Grundy,  and  Suther- 
land &  Sntherland  and  A.  A.  Skeen,  all  ot 
Clintwood,  for  appellants.  George  W.  St 
Clair,  of  Tazewell,  for  appellees. 

HARRISON,  J.  The  bUl  In  this  case  was 
filed  by  A.  W.  Barnes  and  Whitewood  Land 
&  Coal  Company,  Inc.,  to  enforce  the  speciflc 
performance  of  a  written  contract  dated  De- 
cember 23,  1909,  between  John  Matney  and 
Lydia  Matney,  his  wife,  of  the  first  part,  as 
grantors,  and  A.  W.  Barnes,  of  the  second 
part,  as  grantee,  whereby  the  parties  ot  the 
first  i>art  agreed  to  convey  to  A.  W.  Barnes 
or  his  assigns  820  acres  ot  land  in  Buchanan 
county,  in  consideration  ot  $21.50  per  acre, 
to  be  paid  one  month  from  the  date  of  the 
contract,  which  further  provided  that  before 
the  purchase  price  became  due  and  payable 
the  land  was  to  be  surveyed  under  the  direc- 
tion ot  a  competent  dvil  engineer,  at  the 
expense  ot  the  party  ot  the  second  part  or 
his  assigns,  and,  further,  that  the  parlies  of 
the  first  part  were  to  furnish  a  complete 
abstract  showing  title  In  themselves,  and  to 
tender  a  deed  containing  the  covenants  set 
forth  in  their  contract  By  as  agreement  in 
writing  between  the  complainants,  dated 
January  12,  1910,  the  contract  sought  to  be 
enforced  was  assigned  by  A.  W.  Barnes,  the 
grantee  therein,  to  the  Whitewood  Land  & 
Coal  Company,  Ina,  and  It  is  now  owned 
and  held  by  that  company. 

[1]  The  defendants,  Matney  and  wife,  de- 
murred to  the  bill  as  insufllclent  because  it 
contained  "no  ofFer  or  tender  on  the  part  of 
the  complainants  to  comply  with  their  part 
of  the  agreement  filed  with  the  bill." 

[J]  The  demurrer  was  properly  overruled. 
The  bill  alleges  that  the  defendants  refused 
to  permit  the  land  to  be  surveyed,  as  pro- 
vided for  in  the  contract,  declined  to  furnish 
the  abstract  of  title  which  they  bad  agreed 
to  do,  and  refused  to  execute  and  deliver  a 
deed  for  the  land.  The  bill  further  alleges 
that  the  complainants  had  carried  out  and 
performed  all  the  terms  and  conditions  of 
the  contract  on  their  part,  save  such  as  they 
were  prevented  from  performing  by  the  de- 
fendants, and  were  now  ready,  able,  and 
anxious  to  perform  all  of  the  terms  and  con- 
ditions to  be  performed  by  them  as  provided 
In  the  contract  The  demurrer  admits  these 
allegations  to  be  true,  from  which  it  appears 
that  the  defendants  not  only  refused  to  car- 
ry out  the  contract  on  their  part  but  declined 
to  permit  the  complainants  to  perform  the 
contract  on  their  part  by  having  the  land 
surveyed,  which  was  a  necessity  in  order 
to  ascertain  the  amount  to  be  tendered,  the 
land  having  been  sold  by  the  acre.  Under 
such  circumstances  the  complainants  were 
excused  from  tendering  the  jmrcbase  prioa^ 
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In  the  case  of  White  v.  Dobson,  17  Orat 
(S8  Va.)  262,  It  la  held  that: 

"When  a  vendor  of  land  has  notified  the  pur- 
chaser that  he  will  not  falfill  the  contract,  the 
parchaser  may  file  a  bill  for  a  specific  execution 
of  it  without  making  a  tender  to  the  vendor  of 
the  securities  provided  for  therein." 

The  snbBeqnent  proceedings  resulted  In  a 
decree  settling  the  rights  of  the  parties  and 
enforcing  specific  performance  of  the  con- 
tract From  that  decree  the  defendants, 
John  Matney  and  Lydia  Matney,  his  wife, 
have  taken  this  appeal,  alleging  in  their  pe- 
tition numerous  errors,  which  will  now  be 
considered. 

[3]  We  are  of  opinion  that  the  failure  of 
the  court  to  order  an  issue  out  of  chancery 
was  not  error.  The  ground  for  this  conten- 
tion is  that  appellants  denied  that  they  exe- 
cuted the  contract  sought  to  be  enforced,  and 
that  the  evidence  on  that  issue  was  conflict- 
ing and  should  have  been  passed  upon  by  a 
Jury. 

It  does  not  foUow  that  an  issue  out  of  dian- 
cery  must  be  awarded  in  all  cases  where  the 
evidence  is  conflicting.  The  determining  fac- 
tor is  whether  the  chancellor  needs  the  aid  of 
a  Jury  to  enable  him  to  decide  the  case  satis- 
factorily to  his  own  conscience. 

In  Keagy  v.  Trout,  85  Va.  390,  7  S.  B.  329, 
Lewis,  P.,  speaking  for  this  court,  says: 

"Where  the  evidence  is  conflicting,  and  the 
credibility  of  witnesses  is  involved,  and  the 
chancellor  feels  the  necessity  of  a  trial  by  jury 
to  satisfy  his  conscience  upon  the  question  of 
fact  before  him  for  determination,  it  is  proper  to 
direct  an  issue.  But  he  is  not  bound  to  direct 
an  issue  merely  because  the  evidence  is  contra- 
•dictory." 

When  the  evidence  In  the  present  case  is 
considered,  it  is  clear  that  an  Issue  out  of 
chancery  was  not  necessary  and  would  have 
been  a  needless  delay  and  expense. 

[4]  We  are  further  of  opinion  that  the 
circuit  conrt  did  not  err  in  making  this  a 
vacation  case.  The  ground  of  this  objection 
seems  to  be  that  disposing  of  the  case  in 
vacation  caused  delay;  that  vigilance  is  not 
only  required  In  instituting  a  suit  for  specific 
performance,  but  in  diligently  pursuing  it 
thereafter.  There  is  nothing  In  the  record 
to  Indicate  unnecessary  delay  in  the  prose- 
cution of  this  suit.  On  the  contrary,  It 
satisfactorily  appears  that  as  a  vacation  case 
It  was  more  speedily  disposed  of  than  it 
would  have  been  if  continued  to  the  term 
next  after  the  vacation  order  was  made. 

We  are  further  of  opinion  that  there  was 
no  variance,  as  contended,  between  the  al- 
legations of  the  bin  and  the  proof.  The  con- 
tract was  made,  as  alleged,  with  A.  W. 
Barnes.  The  evidence  shows  that  it  was 
made  with  Barnes,  and  further  shows  that  it 
was  to  be  assigned  by  him  to  the  appellee 
company  which  was  then  being  organized. 
That  the  contract  with  Barnes  was  to  be 
subsequently  approved  and  accepted  by  the 
company  which  was  to  pay  for  the  land  was 


well  understood  by  the  contracting  parties 
at  the  time  the  agreement  was  made. 

We  are  further  of  opinion  that  the  evidence 
In  this  case  wholly  fails  to  sustain  the  sug- 
gestion that  fraud  was  practiced  upon  the 
appellants  by  the  appellees  in  securing  the 
contract  in  question.  The  averment  in  the 
answer  that  the  appellants  did  not  agree  to 
the  contract  is  disproved  by  an  overwhelm- 
ing weight  of  evidence  to  the  contrary. 

[6]  Finally,  we  are  of  opinion  that  the 
contention  of  the  appellants  that  specific  per- 
formance of  the  contract  should  not  have 
been  granted  cannot  be  sustained.  The  rec- 
ord shows  that  John  Matney  and  Lydla  Mat- 
ney, the  grantors,  could  both  read  and  write; 
that  the  contract  for  the  sale  of  their  land 
was  freely  entered  Into  by  each  of  them  with- 
out the  slightest  compulsion  from  any  source. 
The  contract  is  In  writing  and  filed  with  the 
record.  Its  terms  are  clear  and  simple,  cer- 
tain and  definite,  fair  and  equal,  and  it 
is  founded  upon  a  valuable  consideration. 
There  is  nothing  in  the  record  to  cast  the 
slightest  suspicion  upon  the  bona  fides  of 
either  party  to  the  contract  when  It  was  re- 
duced to  writing  and  executed.  It  Is  appar- 
ent, however,  from  the  record  that  soon  after 
the  appellants  had  sold  their  land  they  be- 
came dissatisfied,  stating  as  the  reason  for 
their  dissatisfaction  that  they  did  not  wish 
to  move  away.  Under  the  influence  of  this 
change  of  mind  they  hare  repudiated  their 
solemn  written  agreement  by  refusing  to 
comply  with  its  terms  and  refusing  to  permit 
their  vendees  to  perform  their  part  of  the 
contract  If  the  defense  set  up  by  the  ap- 
pellants to  the  enforcement  of  this  contract 
could  prevail,  no  contract  with  which  a  party 
had  become  dissatisfied  could  be  enforced. 

Other  points  are  raised  In  the  petition  for 
appeal  that  are  not  supported  by  the  plead- 
ings or  the  evidence,  and  have  no  material 
bearing  upon  the  real  Issue  to  be  determined 
in  this  case.  It  Is  suflScient  to  say  in  conclu- 
sion that  upon  full  consideration  of  the  whole 
record  we  find  no  error  In  the  decree  com- 
plained of  to  the  prejudice  of  appellants, 
and  it  Is  affirmed. 

Affirmed. 


(15  Ga.  App.  182) 
KENT   V.    STATE.     (No.   6719.) 
(Court  of  Appeals  of  Georgia.    Sept  11,  1914J 

(Bvllabvi  by  th«  Court.) 
1.  Cbiuinal    Law    (|    1169*)— AppeaI/— V«i- 
Dicr— Conflicting  Evidence. 

No  error  of  law  is  complained  of,  and  the 
sole  question  is  whether  a  certain  beverage  sold 
by  the  defendant  was  intoxicating.  The  evi- 
dence was  in  sharp  conflict,  and  that  introduced 
for  the  state  was  somewhat  unsatisfactory; 
but  the  jury  decided  the  issue  against  the  ac- 
cused, and  this  court  cannot  set  aside  their  ver- 
dict where  there  was  evidence  sufficient  to  sup- 
port the  same. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S8  3074-S083;  Dec.  Dig.  i 
1159.»] 
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2.  Intoxicatiwg  Liquors  (§  236*)— Pbobkctj- 
tion — sufficienct  of  bvidkncb. 

The  evidence  that  other  persona  sold  non- 
intoxicating  cider  of  the  same  name  or  brand 
as  that  dispensed  by  the  accused  does  not  ex- 
clude the  hypothesis  that  the  particular  "cider" 
sold  to  the  witnesses  for  the  state,  on  the  occa- 
sion referred  to  in  their  testimony,  was  radi- 
cally different,  or  the  further  hypothesis ,  that 
additional  alcoholic  ingredients  may  have  been 
supplied.  Four  witnesses  testified  that  the  bev- 
erage in  question  stimulated  them,  and  that  if 
they  had  consumed  a  sufficient  quantity  they  be- 
lieved it  would  have  intoxicated  them.  One 
said  he  thought  as  much  as  a  quart  would  make 
a  person  drunk,  and  one  of  them  testified  abso- 
lutely that  "a  quart  of  the  cider  would  make 
any  one  drunk.'*  Askew  v.  State,  4  Ga.  App. 
446,  61  8.  E.  737 ;  Wilcox  v.  State,  8  Ga.  App. 
536,  69  8.  E.  1086. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Oent  Dig.  H  3UU-322;  Dec  Dig.  f 
236.*] 

Error  from  City  Court  of  Millen;  Thos. 
L.  Hill.  Judge. 

D.  V.  Kent  was  convicted  of  selling  intoxi- 
cating liquor,  and  brings  error.     Affirmed. 

A.  S.  Anderson  and  G.  C  Dekle,  both  of 
Millen,  for  plaintiff  In  error.  W.  Woodrum, 
Solicitor,  of  Millen,  for  the  State. 

WADE,  J.    Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 

(15  Qa.  App.  M8)  »=-" 

RAWLIN68  V.  BROWN,  Governor. 

(No.  5568.) 

(Court  of  Appeals  of  Georgia.    Sept.  11,  1U14.) 

(Syllabut  iv  tJie  Vourt.) 

1.  PBOCESS    (IS   141,  160)— RETtTBN— TKAVKESE. 

In  the  absence  of  a  legal  traverse,  a  sher- 
iffs return  of  service  is  conclusive.  An  affi- 
davit of  illegality  will  not  take  the  place  ot  a 
traverse  of  the  officer's  return. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  H  189-192,  223;  Dec.  Dig.  {{  141, 
160.*] 

2.  Pbockss  (§{  156;  160*)— RErtrBN— Tbaversk. 

A  traverse  to  the  entry  of  an  officer  must 
be  filed  at  the  first  term  and  before  pleading  to 
the  merits;  and  it  must  allege  that  it  is  made 
at  the  proper  time. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  {i  211,  223;  Dec  Dig.  Si  156,  160.»J 

3.  Process  ({  160*)  —  Kettjbn  —  Tbavbbsk — 
Pabtiks. 

Where  an  entry  of  service  purports  to  have 
been  made  by  a  deputy  sheriff,  the  sheriff,  as 
well  as^  the  deputy  sheriff,  should  be  made  a 
party  to  the  traverse. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Dig.  i  223 ;    Dec.  Dig.  g  16U.*] 

4.  Execution    (>  168*)— Pbockss   ({   156»)— 
Affidavit  or  Iixxoaliit  —  Auxndmsnt- 

DlSUISSAL. 

Where  an  affidavit  of  illegality  alleged  that 
the  defendant  was  never  served  with  process  or 
any  notice  whatever  of  the  pendency  of  the  suit 
whereon  the  execution  was  based,  the  court  did 
not  err  in  refusing  to  allow  it  to  be  amended  by 
a  traverse,  offered  after  several  terms  of  court 
had  intervened,  which  denied  the  truth  of  the 
deputy  sheriff's  entry  of  service  by  alleging  that 
service  was  not  in  fact  made  by  the  deputy 
sheriff  or  by   any  other  officer   authorized   to 


make  a  return  of  service;  nor  did  the  court  err 
in  thereafter  dismissing  the  original  affidavit  of 
illegality. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  Sg  487,  490-496;  Dec.  Dig.  g  168  ;• 
Process,  Cent  Dig.  g  211 ;    Dec  Dig.  g  156.*J 

Error  from  City  Contt  of  LouisTllle;  W. 
U  PhlUlps,  Judge. 

Action  by  J.  M.  Brown,  Governor,  against 
C.  C.  Rawlings.  Judgment  for  plaintiff  and 
defendant  brings  error.    Affirmed. 

Hardwick  &  Wright,  of  Sandersville,  for 
plaintiff  In  error.  J.  R.  Phillips,  Solicitor, 
of  Louisville,  for  defendant  in  error. 

BUSSELL,  C.  J.  As  appears  from  the 
record,  the  plaintlflin  error  became  surety  on 
the  bond  of  Tom  Tompkins,  obligating  himself 
to  pay  a  specified  sum  in  the  event  of  Tomp- 
kins' failure  to  appear  in  the  city  court  of 
Louisville  to  answer  to  a  criminal  charge 
pending  there  against  him.  At  the  April 
term,  1913,  the  criminal  recognizance  was 
forfeited,  and  a  rule  nisi  wad  issued.  Raw- 
lings  being  a  resident  of  Washington  county, 
a  second  original  and  copy  of  the  rule  nisi 
were  duly  issued,  and  upon  the  second  origi- 
nal Issued  for  that  county  the  following 
entry  of  service  appears: 

"Georgia,  Washington  County.  I  have  this 
day  served  defendant,  C.  G.  Rawlings,  person- 
ally, with  a  copy  of  the  within  process.  This 
May  1,  1913. 

"[Signed]  B.  A.  English, 

"Deputy  Sheriff,  W.  O." 

On  May,  19,  1913,  the  rule  nisi  was  made 
absolute,  and  Judgment  was  entered  against 
Tompkins  and  Rawlings  for  $150  and  inter- 
est; and  on  June,  19,  1913,  the  execution 
issued  thereon  was  levied  by  B.  A.  English, 
deputy  sheriff,  Washington  county,  on  cer- 
tain real  estate  belonging  to  Rawlings.  On 
July  21,  1913,  Rawlings  filed  his  affidavit 
of  illegality,  alleging  that: 

"Deponent  has  never  had  his  day  in  court, 
was  never  served  with  any  rule  nisi  or  any  pro- 
ceRB  in  said  case,  and  never  had  nor  was  served 
with  any  notice  whatever  of  the  pendency  of  the 
suit  and  proceeding '  whereon  said  execution  is 
based,  and  never  had  any  knowledge  of  the 
pendency  of  said  suit  and  proceeding,  nor  did 
he  waive  service,  nor  did  he  appear  and  answer 
or  defend  said  suit  and  proceeding." 

No  traverse  to  the  entry  of  service  made 
by  the  deputy  sheriff  was  filed  at  that  time. 
Not  until  more  than  six  months  after  Raw- 
lings had  pleaded  to  the  merits  of  the  case, 
and  until  after  the  July  and  October  terms 
of  the  dty  court  of  Louisville  had  intervened, 
was  there  any  effort  to  file  a  traverse.  At 
the  January  term,  1914,  counsel  for  the 
state  moved  to  dismiss  the  affidavit  of  il- 
legality, upon  the  ground  that  the  sheriff's 
return  had  not  been  traversed,  and  there- 
upon Rawlings  offered,  as  an  amendment 
to  his  affidavit  of  illegality,  the  allegation 
that: 

"The  purported  return  of  service  upon  depo- 
nent, made  by  B.  A.  English  as  deputy  sheriff, 
in  the  above  stated  case,  and  as  purports  as 
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harlng  been  made  on  the  let  day  of  May,  1013, 
is  not  true,  and  was  not  made  by  tbe  said  U. 
A.  English  as  deputy  sheriff,  nor  by  any  other 
officer  authorised  to  make  a  return  of  service; 
and  deponent  traverses  and  denies  the  truth  and 
fact  and  reality  of  said  purported  return.  De- 
ponent hereby  makes  the  said  B.  A.  JSnglish  a 
party  defendant  to  said  cause." 

This  amendmeDt  was  sworn  ta  Tbe  court 
passed  ajQ  order  refusing  to  allow  the  amend- 
ment, and  entered  final  judgment  dismiss- 
ing tbe  afiSdavlt  of  Illegality,  upon  the 
ground,  as  assigned  In  the  bill  of  exceptions, 
that  the  traverse  came  too  late.  Exertion 
is  taken  to  this  judgment  The  plaintiff  in 
error  contends  that  the  amendment  was 
pertinent  and  germane  to  the  cause  and 
issue  then  on  trial ;  that  it  set  forth  a  valid, 
legal,  and  meritorious  defense,  was  timely 
made,  and  was  not  such  a  traverse  of  an 
ofDcer's  return  as  was  required  to  be  made 
before  pleading  to  the  merits.  It  is  lurtber 
insisted  that  the  amendment  was  not  a  trav- 
erse of  any  officer's  return,  bat  was  a  denial 
that  a  return  had  ever  been  made  by  any 
officer  authorized  to  execute  legal  process 
and  make  return  thereof.  It  Is  contended, 
also,  that  tbe  dismissal  of  tbe  affidavit  of  il- 
legality was  erroneous,  because  the  affidavit 
set  forth  a  legal  defense,  especially  when 
taken  in  connection  with  the  amendment 
offered. 

[1]  1.  It  is  fundamental  that  in  the  absence 
of  a  legal  traverse^  tbe  return  of  a  sheriff 
must  be  accepted  as  tme  and  conclusive. 
Bell  V.  New  Orleans,  etc.,  R.  Co.,  2  Oa.  App. 
812,  59  S.  E.  102;  Read  Phosphate  Co.  v. 
Weichselbaum  Co.,  1  Oa.  App.  420,  68  S.  E 
122;  Duckworth  v.  Boykin,  114  Ga.  969,  41 
&  E.  62 ;   Pittman  v.  Jones,  S3  Ga.  136. 

[2]  2.  Since  tbe  defendant  has  only  "the 
next  term  after  notice  by  him  of  the  sheriff's 
entry"  (Dozler  v.  Lamb,  59  Oa.  461  [1]), 
in  which  to  file  his  traverse  to  the  entry  of 
an  officer,  he  must  make  the  allegation  in 
his  traverse  that  it  is  done  at  the  first  term, 
and  must  also  make  proof  thereof  on  tbe 
trial.  Lamb  t.  Dozier,  55  Ga.  677;  Orifflth 
V.  Shipp,  49  Ga.  231;  Evans  v.  Smith,  101 
Ga.  86,  28  S.  E  617. 

[3]  3.  While,  as  was  said  by  Judge  £>owell, 
speaking  for  this  court  in  Bell  v.  N.  O.  & 
N.  E.  Railroad  Co.,  2  Ga.  App.  817,  59 
S.  E.  102,  we  are  ngt  able  to  cite  any  Geor- 
gia decision  in  support  of  the  proposition 
that  the  sheriff  must  be  made  a  par^  when 
tbe  return  of  tbe  deputy  is  traversed,  stUl, 
we  think  the  reasoning  in  that  case  is  sound, 
and  adhere  to  tbe  ruling  there  made,  that: 

"If  the  return  of  service  be  made  by  a  deputy 
sheriff,  both  be  and  the  sheriff  are  necessary 
parties  to  the  traverse." 

See,  also,  Ga.  Ry.  &  Power  Co.  v.  Davis, 
82  S.  E.  367. 

[4]  4.  Since  the  defendant  in  the  present 
case  did  not  comply  with  the  law  as  laid 
down  in  this  decision,  be  baring  at  tbe  first 
term  filed  an  affidavit  of  illegality,  and 
ther^y  pleaded  to  the  merits,  and  not  taaving 


stated  in  his  proposed  amendment  (when, 
after  several  terms  of  court  bad  elapsed, 
be  did  file  a  traverse)  that  tbe  traverse  wa» 
filed  at  the  first  term,  and  the  sheriff  not  be- 
ing made  a  party,  it  is  dear  that  tbe  amend- 
ment was  proi)erly  refused,  and  the  court  did 
not  err  thereafter  in  dismissing  tbe  affidavit 
of  illegality.  It  was  held  in  O'Bryan  v. 
Calhoun,  68  Ga.  218,  that  the  defendant  may 
Include  in  his  affidavit  of  illegality  a  traverse 
to  tbe  truth  of  the  sheriff's  return  to  which 
the  affidavit  itself  makes  reference,  and  it  is- 
doubtiess  upon  the  authority  of  this  ruling 
that  the  defendant  in  tbe  present  case  sought 
to  amend  bia  original  afildavit  of  illegality, 
but  in  Dozier  ▼.  Lamb,  69  Oa.  461,  in  which. 
there  was  both  an  affidavit  of  illegality  and 
a  traverse  of  a  deputy  sherifTs  return  of  serv- 
ice, it  was  held  that  on  the  trial  of  the  trav- 
erse two  qnestions  would  be  involved :  First, 
whether  the  traverse  was  in  time,  that  is, 
whether  it  was  made  at  the  first  term  after 
notice  of  tbe  sheriff's  return  was  had  by  th» 
defendant;  and,  second,  whether  tbe  trav- 
erse, being  in  time,  was  true  or  falsa  It 
was  further  held  that  section  6666  of  thfr 
Civil  Code  (which  was  then  section  3340, 
Code  1873)  is  applicable  to  a  traverse  filed 
after  Judgment,  as  well  as  before  Judgment. 
Judge  Bleckley  there  said : 

"The  levy  of  execution  has  nothing  to  do,, 
either  with  the  right  or  the  duty  of  traversing- 
the  return  of  service.  After  judgment,  as  be- 
fore judgment,  and  with  a  levy  or  without  it, 
the  defendant  has  the  right  to  challenge  the 
truth  of  the  return  by  a  proper  legal  traverse; 
but,  in  order  to  ezercije  the  right,  it  is  his  duty 
in  all  cases  to  make  the  traverse  at  the  first 
term  after  he  has  notice  of  the  entry.  This  is- 
tbe  period  of  limitation  which  the  Code  pre- 
scribes. By  letting  a  term  pass  after  he  knows, 
of  the  entry  of  service,  the  defendant's  remedy 
by  traverse  is  barred,  the  return  will  thea 
stand,  in  the  suit  to  which  it  belongs,  as  conciu-  . 
sive  evidence  of  the  service,  and  though  the  re- 
turn may  be  false  in  fact,  the  defendant's  re- 
dress, and  his  only  redress,  will  be  an  actloa 
against  the  officer  for  a  false  Return." 

If  the  amendment  in  the  present  case  had 
contained  the  statement  that  tbe  traverse- 
was  made  at  tbe  first  term  after  he  liad  no- 
tice of  the  entry,  or  at  tbe  "next  term,"  a» 
an  equivalent  of  "first  term,"  the  question 
would  have  been  one  for  tbe  jury,  and,  under 
the  ruling  in  Dozier's  Case,  supra,  could  not 
have  been  decided  by  tbe  court  on  motloa 
to  dismiss.  But  the  proposed  ametadment^ 
which  was  in  effect  a  traverse  of  the  entry 
of  the  officer's  return,  contains  no  such  state- 
ment 

It  i?  argued  by  learned  counsel  for  th» 
plaintiff  In  error  that  "the  original  affidavit 
of  Illegality  was  sufficient  in  and  of  itself  to 
have  raised  the  issue  and  have  it  tried  as  to 
whether  or  not  there  was  a  return  of  service 
made  by  an  officer  authorized  so  to  do,"  that 
the  amendment  offered  merdy  amplified  by 
spedflc  allegations  the  original  affidavit  and 
that  tbe  lower  court  acted  under  a  misappre- 
hension of  the  true  state  of  tbe  pleadings  in 
dismissing  tbe  aflidavlt  of  illegality.    It  Is 
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idaln,  from  what  appears  in  the  brief  and 
argument,  that  the  contention  of  the  plain- 
tiff in  error  la  based  upon  the  assumption 
that  there  was  no  genuine  return  of  serv- 
ice.   In  the  brief  it  Is  said: 

"If  it  appeared  anywhere  that  there  was  a 
genuine  return  of  service,  then  a  necessity  for 
traverse  of  the  otficer'a  return  would  have 
arisen." 

As  we  have  already  ruled,  the  inittatory 
presumption  Is  that  the  return  of  an  officer 
is  genuine  and  conclusive. 

"On  the  issue  of  service  or  no  service,  the 
return  is  the  appointed  witness  of  the  law." 
Dozier  t.  Lamb,  supra. 

In  the  attack  upon  the  Judgment  in  the 
present  case  the  first  reference  to  the  retnm 
of  service  was  made  in  the  amendment;  the 
original  affidavit  of  illegality  dealing  only 
with  the  absence  of  service.  In  the  Dozier 
Case,  supra,  Jndge  Bleckley  said  that  section 
6311  of  the  Code— 

"has  no  relevancy  to  the  evidence  of  service, 
and  the  afiidavit  is  not  required  to  state  any- 
thing on  that  subject  There  may  or  may  not 
be  a  return ;  and,  if  there  is  a  return,  the  de- 
fendant may  or  may  not  know  of  it.  Whether 
he  knows  of  it  or  not,  he  is  not  obliged  to  men- 
tion it,  or  to  allege  in  the  affidavit  anything  con- 
cerning it  In  making  bis  affidavit,  he  deals 
with  the  foot  of  service,  and  negatives  its  exist- 
ence. That  much  is  necessary.  He  puts  the  fact 
in  question,  and  brings  the  question  into  court  to 
be  tried  on  such  legal  evidence  as  may  be  there 
adduced.  •  •  •  tJnch  return,  if  any,  and  if 
not  shown  to  be  invalid  for  want  of  jurisdic- 
tion in  the  court,  or  for  want  of  authority  in 
the  officer  who  made  it,  will,  as  evidence  of 
service,  be  absolutely  conclusive.  On  the  issue 
of  service  or  no  service,  the  return  is  the  ap- 
pointed witness  of  the  law.  It  is  a  witness  that 
cannot  be  contradicted  or  impeached.  So  long 
as  it  is  competent  to  testify,  the  law  accepts  its 
testimony  as  true — as  importing  absolute  verity. 
Only  by  destroying  its  competency  can  it  be  re- 
idsted.  Traverse  it— indict  it,  so  to  spMik,  for 
perjury,  and  convict  it— then  it  will  be  infa- 
mous, and  condemned  to  silence.  A  mere  denial 
of  service,  in  the  affidavit  of  illegality,  is  no 
more  a  traverse  of  the  official  retnm  than  a  plea 
of  'not  indebted'  is  a  plea  of  non  est  factum. 
Service  is  one  thing,  and  the  evidence  of  serv- 
ice another;  just  as  a  debt  is  one  thing,  and 
the  evidence  of  the  debt  another.  Traverse  of 
the  return  is  a  direct  attack  upon  the  official 
evidence  of  service,  and  such  an  attack  is  as 
necessary  where  there  is  an  affidavit  of  illegality 
as  where  there  is  none ;  and,  unless  the  attack 
is  made  in  due  time  and  sustained,  no  affidavit 
of  illegality  founded  on  the  want  of  service  can 
possibly  prevail." 

Any  aroarent  oonfiict  arising  from  the 
rule  that  a  traverse  may  be  included  in  the 
affidavit  of  illegality,  and  yet  that  the  verity 
of  the  traverse  must  first  be  established,  is 
harmonized  by  the  language  of  Jndge  Bleck- 
ley In  dining  the  difference  between  the 
fact  of  service,  as  dealt  with  In  the  affidavit 
of  illegality,  and  the  evidenoe  of  service,  as 
disclosed  by  the  return  purporting  to  have 
been  made  by  a  duly  authorized  officer. 

It  Is  clear  In  the  present  case  that  the 
tilal  Judge  was  right  in  holding  that  the 
traverse  came  too  late,  and  the  defendant's 
remedy  by   traverse  was  therefore  barred. 


Without  the  traverse,  the  retnm  of  the  officer 
furnished  nnlmpeachable  evidence  of  the  fact 
that  the  defendant  had  been  served.  Had  it 
appeared  from  the  proposed  amendment  that 
It  was  offered  at  the  first  term  after  the  de- 
fendant had  notice,  there  might  have  been 
somettiing  to  submit  to  a  jury,  but  In  the 
state  of  the  record,  he  cannot  complain  that 
the  court,  without  submitting  the  original 
affidavit  of  illegality  to  the  Jury,  took  the 
testimony  afforded  by  the  sheriff's  return, 
which  the  law  holds  to  be  a  witness  that  can- 
not be  contradicted  or  Impeached  except  by 
traverse,  and  rendered  judgment.  Regard- 
less of  the  language  employed  In  the  judge's 
order,  the  dismissal  of  the  affidavit  of  illegal- 
ity accomplished  the  only  result  which  the 
law,  in  the  absence  of  a  traverse,  would 
sanction. 
Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  stcknesa 


(IS  Oa.  App.  1«7) 
HARTSHORN  t.  BANK  OF  GOUOH. 

(No.  6667.) 
(Court  of  Appeals  of  Georgia.    Sept  11,  1014.) 

(Bi/Uaiu»  bg  the  Court.) 

1.  EzxcuTioN  ({  123*)  —  Levy  —  Vauditt — 

BiTBCT. 

"A  levy  by  an  officer  who  has  no  author- 
ity is  the  same  as  no  levy."  Morris  v.  Tinker, 
60  Ga.  466;  (Collins  v.  Hudson,  69  Ga.  686. 
The. levy  of  a  fi.  fa.,  issued  upon  a  judgment 
rendered  by  the  city  court  of  Waynesboro,  was 
not  a  valid  levy,  where  it  did  not  appear  that 
the  officer  making  the  levy  was  legally  ap- 
pointed a  deputy  sheriff  of  the  city  court,  or 
that,  in  making  the  levy  he  assumed  to  act 
as  a  deputy  of  the  sheriff  of  that  court,  but 
on  the  contrary  it  appeared  that  he  acted  as 
a  "special  deputy  sheriff  of  Burke  county." 
Under  the  organic  law  of  the  city  court  of 
Waynesboro,  tiie  sheriff  of  Burke  county  and 
his  deputies  are.  by  virtue  of  their  offices,  sher- 
iff and  deputy  sheriffs  of  the  city  court,  but  the 
sheriff  of  the  county  is  required  to  give  bond 
as  sheriff  of  that  court,  and  the  law  declares 
that  all  executions  issuing  from  the  city  court 
shall  be  directed  to  the  sheriff  of  the  ci^  court 
of  Waynesboro  and  his  deputies.  Acts  of  1903, 
p.  174,  i  23. 

[Ed.   Note.— For  other  cases,   see   Execution, 
Cent  Dig.  i  278;    Dec.  Dig.  J  123.*] 

2.  EXECTjnON    a    143*)— FoBTHCOiaNO    BOND 

—Estoppel. 

Where  a  defendant  has  obtained  posses- 
sion of  property  by  giving  a  forthcoming  bond, 
which  recited,  the  factum  of  the  levy,  he  is 
thereby  estopped  from  denying  the  complete- 
ness and  lumciency  of  tha  seisure  of  ths 
property  made  by  the  levying  officer,  but  may 
nevertheless  test  at  the  trial  the  validity  of 
the  process  levied  or  the  authority  of  the  officer 
to  make  the  levy.  Peeples  v.  Garrison,  141  Geu 
411,  81  S.  E.  116. 

[Ed.  Note. — For  other  cases,  see   Execution, 
(3ent  Dig.  {{  53,  364-367 ;   Dec.  Dig.  {  143.»] 

3.  Exeoi;tior  ({  123*)— LrvT— SBESirva  and 
Constables. 

"Constables  cannot  be  sheriffs  or  sheritTs 
deputies."  Civil  Code  1910,  S  468&  Where 
the  authority  of  one  who  sigus  a  pretended  levy 
on  a  fi.  fa.  as  "special  deputy  sheriff"  is  qnes- 
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tioned  by  afBdavit  of  Illegality,  and  the  only 
evidence  on  the  issue  is  bia  own  testimony 
that  be  was  constable  for  a  certain  militia 
district  in  the  county,  though  not  under  bond, 
and  that  two  or  three  years  before  the  date 
of  said  entry  he  was  sworn  in  as  a  special  dep- 
uty by  the  sheriff  of  Burke  county,  Ga.,  but 
gaye  no  bond  as  such  deputy,  and  only  occasion- 
ally served  processes  and  levied  executions  for 
the  sheriff  of  Burke  county,  his  acts  as  such 
deputy  are  not  valid  and  legal.  As  acting  con- 
stable he  would  be  a  de  facto  officer,  prohib- 
ited by  express  statute  from  serving  occasion- 
ally as  a  sheriff  or  deputy  sheriff. 

[Eld.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  $  278;    Dec.  Dig.  {  123.*] 

4.  Affidavit  of  Iixkoalitt— New  Tbial. 

On  the  proof  as  submitted,  and  without 
amendment  to  the  entry  of  the  levy  establish- 
ing any  connection  between  the  pretended  dep- 
uty and  the  city  court  of  Waynesboro,  the  il- 
legality should  not  have  been  dismissed,  and  the 
court  erred  in  overruling  the  motion  for  a  new 
trial. 

Error  from  Caty  Court  of  Waynesboro; 
Wm.  H.  Davis,  Judge. 

Action  by  the  Bank  of  Gough  against  Henry 
Hartsliom.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

H.  J.  Fullbriglit,  of  Waynesboro,  for  plain- 
tiff In  error.  E.  V.  Heath,  of  Waynesboro, 
for  defendant  in  error. 


WADE,  J.  A  common-law  execution  from 
the  city  court  of  Waynesboro,  against  Henry 
Hartshorn  and  in  favor  of  the  Bank  of  Gough, 
was  levied  on  certain  personal  property  of 
the  defendant  by  one  C.  E.  Penroe, '  who 
signed  the  entry  of  levy  as  "special  deputy 
sheriff,  Burke  county."  The  defendant  filed 
a  forthcoming  bond,  payable  to  the  sheriff 
of  Burke  county,  wMch  recited  the  factum 
of  the  levy  by  the  said  sheriff  "through  his 
deputy,"  and  described  the  property  levied 
upon.  Subsequently  the  defendant  filed  an 
affidavit  of  illegally  on  several  grounds,  all 
of  which,  however,  were  abandoned  on  the 
trial,  except  the  first  ground,  which  was  as 
follows: 

"That  the  levy  in  said  case  was  not  made 
by  an  officer  authorized  to  levy  an  execution 
issued  from  the  city  court  of  Waynesboro,  but 
was  levied  by  C.  E.  Penroe,  constable  oi  the 
Seventy- Second  district,  O.  M.,  Burke  county." 

On  the  issue  thus  raised  the  case  proceeded 
to  trial,  and,  in  addition  to  the  introduction 
of  the  fl.  fa.,  with  the  entry  of  levy  thereon, 
and  the  forthcoming  bond  aforesaid,  the 
following  testimony  was  adduced  as  to  the 
authority  of  the  levying  officer: 

G.  E.  Penroe  himself  testified  for  the  de- 
fendant as  follows: 

"I  am  constable  for  the  Seventy-Second  dis- 
trict, G.  M.,  Burke  county,  Ga.  I  made  the 
levy  as  deputy  sheriff.  Mr.  Story,  the  sheriff, 
sent  me  the  execution  and  directed  me  to  levy 
it,  and  I  did  so.  I  was  sworn  in  some  two 
or  three  years  ago  as  a  special  deputy,  but 
never  gave  any  bond  as  deputy  sheriff,  and  was 
not  specially  sworn  for  the  purpose  of  making 
the  levy  in  said  case.  I  was  not  under  bond  as 
constable,  but  was  acting  as  constable.  I  did 
not  give  bond  as  constable  or  deputy  sheriff. 


Whenever  Mr.  Story  would  send  me  a  paper  to 
serve,  I  would  do  so  as  deputy  sheriff." 

The  sheriff,  S.  G.  Story,  testified  for  the 
defendant  as  follows: 

"I  am  sheriff  of  Burke  county,  6a.  I  did 
not  make  the  levy  in  this  case,  but  sent  the 
fi.  fa.  to  Mr.  Penroe  and  asked  him  to  make 
the  levy  for  me.  I  had  sworn  him  as  a  special 
deputy  some  time  back.  I  never  took  any  bond 
from  him  as  deputy.  I  did  not  swear  him  es- 
pecially for  this  case." 

The  court  thereupon,  without  the  Inter- 
vention of  a  Jury,  ordered  and  adjudged  that 
the  affidavit  of  illegality  be  not  sustained; 
that  the  levy  made  be  sustained,  and  the 
affidavit  be  dismissed.  The  defendant  there- 
upon made  a  motion  for  a  new  trial,  wliicb 
was  overruled,  and  he  excepted. 

[1,4]  The  act  establishing  the  city  court 
of  Waynesboro  (Acts  of  1903,  p.  174)  provides, 
in  section  17,  "that  the  sheriff  of  Burke 
county  and  his  deputies  shall  be,  by  virtue 
of  their  offices,  sheriff  and  deputy  sheriffs 
of  the  city  court  of  Waynesboro,"  and  fur- 
ther provides  that  "before  entering  on  the 
discharge  of  the  duties  of  his  office  said  sher- 
iff shall  execute  a  bond,  with  good  security, 
in  the  sum  of  one  thousand  dollars,  for  the 
faithful  discharge  of  the  duties  of  his  office." 
Section  18  provides  "that  the  duties  and 
liabilities  attached  to  the  office  of  the  clerk 
of  the  superior  court  and  to  the  office  of 
sheriff  of  Burke  county  shall  be  attached  to 
the  office  of  clerk  of  the  city  court  of  Waynes- 
boro, and  to  the  office  of  sheriff  of  the 
city  court  of  Waynesboro,  respectively."  Sec- 
tion 20  provides  that  "the  process  to  writs" 
shall  be  attested  in  the  name  of  the  Judge 
of  the  city  court,  "and  be  directed  to  and 
sen-ed  by  the  sheriff  of  the  dty  court  of 
Waynesboro  or  his  deputy."  Section  23  pro- 
vides that  "all  executions  issuing  from  said 
court  shall  be  attested  in  the  name  of  the 
Judge  and  signed  by  the  clerk  or  his  deputy, 
and  directed  to  the  sheriff  of  the  dty  court 
of  Waynesboro  and  his  deputies."  Section 
26  provides  that  "attachments  in  said  court 
returnable  to  said  city  court  shall  be  directed 
to  the  sheriff  of  the  city  court  of  Waynes- 
boro or  his  deputies,  and  to  all  and  singular 
the  sheriffs  and  constables  of  this  state." 
The  act  of  1903,  establishing  the  city  court 
of  Waynesboro,  was  amended  in  1904  (Acts 
of  1904,  pp.  227,  237),  and  in  section  8  of  the 
amendment  the  Judge  of  the  dty  court  is 
empowered  to  appoint  a  special  bailiff  for 
the  court,  whenever  the  business  of  the  court 
may  require  it,  who  shall  take  an  oath  of 
office  and  give  bond  in  the  sum  of  |1,000 
for  the  faithful  discbarge  of  his  duties. 
Nothing  Is  there  said  as  to  the  appointment 
of  a  spedal  deputy  sheriff  of  the  court 

From  the  sections  cited  above  it  appears 
that,  notwithstanding  the  provision  in  the  or- 
ganic law  of  the  city  court  of  Waynesboro  to 
the  effect  that  the  sheriff  of  Burke  county 
and  his  deputies  shaU  be  the  sheriff  and  dep- 
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utles  of  the  sheriff  of  the  dty  court  of  Waynes- 
boro, a  clear  distinction  and  a  difference 
exist  between  the  sheriff  of  Burke  county 
and  the  sheriff  of  the  city  court  of  Waynes- 
boro, and  between  the  deputies  of  the  one 
and  the  deputies  of  the  other,  so  far  as  re- 
lates to  the  service  of  process  or  the  levy  of 
executions  issued  from  the  dty  court  of 
Waynesboro  may  be  concerned. 

It  is  true  that,  notwithstanding  the  explicit 
provision  in  section  23  of  the  aforesaid  act 
creating  the  city  court  of  Waynesboro  that 
all  executions  issuing  from  that  court  thaH 
be  "directed  to  the  sheriff  of  the  city  court 
of  Waynesboro  and  his  deputies,"  and  not- 
withstanding the  provisions  of  sections  18, 
20,  and  26  of  the  same  act,  above  recited, 
section  32  thereof  provides  that  all  execu- 
tions issuing  from  said  dty  court  shall  be 
"directed  to  all  and  singular  the  sheriffs  of 
said  state  and  their  lawful  deputies,"  and 
this  provision  is  in  apparent  conflict  with 
the  several  provisions  of  the  act  limiting  the 
right  to  serve  processes  Issuing  from  the  city 
court  of  Waynesboro  and  to  levy  executions 
therefrom  (see,  also,  section  38) ;  but  having 
In  mind  the  rule  that  a  reasonable  construc- 
tion must  be  given  to  any  legislative  enact- 
ment, and  apparent  conflicts  be  reconciled 
where  possible  without  destroying  the  evi- 
dent purpose  and  intention  thereof,  we  hold 
that  the  purpose  and  effect  of  the  provision 
In  section  32  above  referred  to  is  to  vest  in 
the  sheriffs  of  "said  state  [of  Georgia]  and 
their  lawful  deputies"  the  right  to  levy  ex- 
ecutions which  issued  from  the  dty  court  of 
Waynesboro  In  counties  other  than  Burke 
county,  or  anywhere  in  the  state  of  Georgia 
outside  of  the  limits  of  Burke  county,  and 
that  within  the  confines  of  the  county  of 
Burke  such  executions,  as  well  as  all  writs 
and  processes  from  that  court,  must  be  levied 
or  served  by  the  sheriff  of  Burke  county,  duly 
qualified  as  provided  by  the  act  of  1903  as 
sheriff  of  the  dty  court  of  Waynesboro,  or 
his  lawful  deputy  appointed  or  acting  as 
deputy  sheriff  of  said  dty  court,  or  by  a 
special  bailiff  as  provided  in  section  8  of  the 
amending  act  of  1904,  pages  227-237.  Had 
the  act  clearly  indicated  that  the  Intention 
of  the  Legislature  was  to  vest  the  sheriff  of 
the  dty  court  of  Waynesboro  and  the  sheriff 
of  Burke  county,  together  with  thdr  dep- 
uties, with  concurrent  power  to  execute 
processes  and  levy  executions  from  the  dty 
court  of  Waynesboro,  the  effect  would  have 
been  different 

It  was  held  In  McCalla  t.  Verdell,  122  Oa. 
801,  50  S.  E.  943,  that  under  the  act  estab- 
lishing the  dty  court  of  Blberton,  which 
provided  that  the  sheriff  of  Elbert  county 
should  be  ex  offldo  sheriff  of  the  dty  court 
of  Elberton,  and  in  his  official  connection 
with  that  court  should  be  known  as  the 
sheriff  of  the  dty  court  of  Elberton,  and 
should  execute  a  bond,  with  good  security, 
before  entering  upon  the  discharge  of  his 
<lutle8  as  sheriff  of  the  city  court,  and  that 


be  should  have  pow«,  with  the  consent  of 
the  Judge  of  said  court,  to  appoint  a  deputy, 
who  should  also  give  bond  before  entering  up- 
on the  discharge  of  his  duties,  one  who  was 
merely  a  deputy  sheriff  of  Elbert  county,  and 
who  had  not  been  appointed  and  had  not 
qualified  as  deputy  sheriff  of  the  dty  court  of 
Elberton,  had  no  authority  to  serve  process 
issued  from  that  court.  In  Smith  t.  Davis, 
3  Ga.  App.  419,  421,  60  S.  E.  199,  where  the 
evidence  of  the  plaintiff  and  the  entry  of  levy 
showed  that  the  levy  in  that  case  was  made 
by  the  deputy  sheriff  of  Johnson  county,  who 
had  never  been  appointed  and  qualified  as 
deputy  sheriff  of  the  dty  court  of  Wrights- 
vllle,  and  hence  had  no  authority  to  levy  a  fl. 
fa.  from  the  dty  court  of  Wrightsville,  the 
court  said  that  there  was  no  question  that  as 
a  matter  of  law  the  above  objection  urged  by 
the  defendant  in  fi.  fa.  would  "ordinarily  be 
correct";  and  the  refusal  to  hold  the  levy  in 
that  case  Invalid  was  based  on  the  doctrine  of 
estoppel. 

It  does  not  appear  In  the  instant  case  that 
C.  E.  Penroe  "special  deputy  sheriff,  Burke 
county,"  was  ever  appointed  and  quallfle<f  as 
a  deputy  sheriff  of  the  city  court  of  Waynes- 
boro, or  as  a  spedal  bailiff  of  that  court,  nor 
does  it  appear  that  he  even  attempted  to  sign 
the  entry  of  levy  as  an  officer  of  the  dty  court 
of  Waynesboro,  but  be  signed  it  as  a  deputy 
of  the  sheriff  of  Burke  county,  acting  as  sher- 
iff of  Burke  county,  and  not  as  sheriff  of  thcT 
city  court  of  Waynesboro.  It  does  not  ap- 
pear from  the  record  in  this  case  that  the 
sheriff  of  Burke  county  had  ever  himself 
qualified  as  sheriff  of  the  dty  court  of 
Waynesboro  by  giving  the  bond  required  by 
the  act  creating  that  court,  but,  so  far  as  the 
entry  made  by  his  pretended  deputy  discloses, 
and  so  far  as  is  revealed  by  the  oral  evidence 
in  the  case,  the  sheriff  of  Burke  county  and 
his  deputies  as  such  sheriff  did  not  assume  to 
act  as  officers  of  the  dty  court  of  Waynes- 
boro. Georgia,  Elorida  &  Alabama  Railway 
Co.  ▼.  Anderson,  12  Ga.  App.  117,  76  S.  E. 
1056.    As  was  said  in  Smith  v.  Davis,  supra: 

"It  was  not  held  [in  McCalla  v.  Verdell,  su- 
pra] that  if  the  sheriff  had  been  duly  qualified 
and  bonded  his  regular  deputy  could  not  have 
acted  in  his  place,  even  though  he  might  not  be 
a  deputy  provided  to  be  appointed  with  the 
consent  of  the  judge." 

While  this  expression  Is  mere  obiter.  It  is 
quoted  here  as  illustrating  some  differences 
between  the  case  under  consideration  and  the 
cases  of  Smith  v.  Davis  and  McCalla  v.  Ver- 
dell, supra.  A  presumption  ordinarily  exists 
in  favor  of  the  entry  of  an  officer;  and,  had 
the  entry  in  question  been  signed  by  Penroe 
as  deputy  sheriff  of  the  dty  court  of  Waynes- 
boro, this  would  at  least  have  imported  valid- 
ity, and  would  have  carried  with  it  the  pre- 
sumption that  his  principal,  the  sheriff  of  the 
dty  court  of  Waynesboro,  for  whom  be  as- 
sumed to  act,  had  qualified  as  required  by 
the  act  establishing  the  city  court  of  Waynes- 
boro, and  In  the  absence  of  proof  to  the  con- 
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trary,  the  entry  wonid  bare  been  legal  and 
Baffldent  Rawllnga  v.  Brown,  82  &  E.  803, 
this  day  decided.  See,  In  this  connection, 
Cooper  V.  Blcketson,  14  Ga.  App.  63,  82  S.  B. 
228.  But  as  the  act  of  1903,  supra,  requires 
that  executions  Issuing  from  the  dty  court  of 
Waynesboro  shall  be  "directed  to  the  sheriff 
of  Uie  dty  court  of  Waynesboro  and  his  dep- 
uties," and  be  also  levied  by  one  of  these  of- 
ficers, and  the  entry  of  levy  establishes  no 
connection  whatever  between  the  city  court 
and  the  officer  attempting  to  enforce  one  of 
its  processes,  this  presumption  In  behalf  of 
the  levying  officer  cannot  be  said  to  exist. 

[S]  It  appears,  from  the  only  testimony  ad- 
duced at  the  trial,  that  the  officer  who  made 
the  qneetioned  levy  was  constable  tor  the 
Seventy-Second  district,  O.  M.,  of  Bnrlce 
county,  though  not  under  bond,  and  that,  two 
or  three  years  prior  to  the  date  of  the  entry 
of  levy  he  was  sworn  In  as  a  special  deputy 
of  Burke  county,  Ga.  (not  as  deputy  sheriff 
of  the  dty  court  of  Waynesboro),  but  gave 
no  bond  as  deputy,  and  occasionally  served 
processes  and  levied  executions  for  the  sher- 
iff'of  Barke  county.  If  he  was  a  regularly 
acting  constable  of  the  county,  he  would  be 
a  de  facto  constable,  notwithstanding  his 
tailnre  to  give  bond,  and  as  such  constable 
be  is  prohibited  by  express  statute  (Civil 
Code,  (  468^  from  acting  as  a  deputy  sheriff. 
It  is  urged  by  counsel  for  defendant  in  error, 
that  this  officer  might  be  considered  as  a  de 
facto  deputy  sheriff  rather  than  as  a  con- 
stable, since  he  had  given  bond  in  neither 
capadty  and  acted  in  both,  and  that  the 
burdoi  was  upon  the  defendant  in  fl.  fa.  to 
show  the  disqualification  of  the  officer.  The 
evidence,  however,  of  the  officer  himself  es- 
tablishes that  he  only  executed  occasional 
processes  as  deputy  sheriff,  while  he  was 
apparently  regularly  acting  as  constable  of 
the  Seventy-Second  district,  O.  M.;  and  we 
think  the  evidence  established  suffidently 
that  he  was  a  constable  (though  only  de 
facto),  and  hence  not  qualified  to  act  as  a 
depul7  sheriff. 

As  was  held  in  OUver  v.  Warren,  124  Ga. 
649,  650,  63  S.  E.  100,  4  L.  R.  A.  (N.  S.)  1020, 
110  Am.  St.  Bep.  188,  a  bailiff  of  a  county 
court  Is  authorized  to  levy  only  the  processes 
of  that  court,  and  has  no  authority  to  levy 
an  execution  Issued  from  a  Justice's  court. 
Hence  a  levy  by  a  county  court  bailiff  of  a 
justice  court  execution  is  void,  because  a 
levy  by  an  officer  without  authority  of  law 
is  no  levy  at  all. 

"It  is  not  good  as  a  levy  by  a  de  facto  of- 
ficer, because  the  county  court  bailiff,  in  mak- 
ing the  levy,  does  not  atitime  to  act  as  con- 
itabU  or  at  sheriff  or  lawful  deputy  (italics 
ours).  If  he  did,  and  his  appointment  or  qual- 
ification were  irregular,  nevertheless  his  acts 
would  be  those  of  a  de  facto  officer." 

As  pointed  out  above,  this  deputy  sheriff 
of  Burke  county  did  not  assume  to  act  un- 
der the  authority  of  the  sheriff  of  the  dty 
court  of  Waynesboro,  and  therefore  his  acts 


are  not  good  as  the  acts  of  a  de  facto  officer 
of  that  court 

[X]  It  is  contended  that  the  defendant  In 
fl.  fa.  cannot  question  the  authority  of  tbe 
officer  who  made  the  levy  on  his  property, 
since  the  defendant  executed  a  forthcoming 
bond  for  tbe  property,  in  which  he  redted 
the  fact  of  tbe  levy.  This  view  is  insisted 
upon  on  tbe  authority  of  Smith  v.  Davis,  3 
Ga.  App.  419,  60  S.  B.  199,  In  which  this 
court  declared  that  where  i>artles  defendant 
gave  a  forthcoming  bond  and  thereby  secured 
possession  of  the  property  levied  upon,  they 
were  estopped  from  thereafter  denying  tbe 
authority  of  the  deputy  sheriff  who  made  the 
levy.  See,  also,  Kinney  ▼.  Avery,  14  Ga. 
App.  180,  80  S.  E.  663  (4.  As  to  this  it 
suffices  to  say  that  this  court  is  bound  by  the 
dedslons  of  the  Supreme  Court  as  prece- 
dents, and  that  the  recent  ruling  of  the  Su- 
preme Court  in  Peeples  v.  Garrison,  141  Ga. 
411,  81  S.  E.  116,  Is  controlling,  and  definitely 
determines  that  tbe  estoppel  arising  from 
the  giving  of  a  forthcoming  bond,  when  a 
levy  is  made  upon  personalty  and  an  affidavit 
of  Illegality  is  interposed,  "does  not  extend 
to  the  validity  of  the  process  nor  to  the  au- 
thority of  the  officer  to  make  tbe  levy,"  but 
the  defendant  in  fi.  fa.  can  nevertheless  at 
the  trial  make  either  defense.  Where  a  de- 
fendant has  obtained  possession  of  property 
by  giving  a  forthcoming  bond  which  recites, 
the  factum  of  the  levy,  he  is  thereby  estop- 
ped from  denying  the  completeness  and  suffi- 
ciency of  the  seizure  of  the  property  made 
by  the  levying  officer.  (3ohen  v.  Broughton, 
64  Ga.  297;  Goodman  v.  State,  122  Ga.  116, 
49  S.  E.  922.  Tbe  estoppel,  however,  does 
not  extend  to  the  validity  of  the  process 
(Smith  V.  liOCkett,  T3  Ga.  105;  Osborne  v. 
Rice,  107  Ga.  283,  33  S.  B.  5^,  nor  to  tbe 
authority  of  tbe  officer  to  make  tbe  levy. 
OUver  V,  Warren,  124  Ga.  651,  53  S.  B.  100, 
4  L.  B.  A.  (N.  S.)  1020,  110  Am.  St  Hep.  188. 

"A  defendant  in  fi.  fa.  who  has  recited  a  levy, 
both  In  his  affidavit  of  illegality  and  the  bond 
given  for  the  forthcoming  of  the  property,  will 
not  be  heard  to  controvert  the  fact  of  such  levy 
at  the  trial  of  the  affidavit  of  illegality."  Smith 
V.  Camp,  84  Ga.  117,  10  S.  B.  639. 

He  may  nevertheless  test  at  tbe  trial  tbe 
validity  of  tbe  process  or  the  authority  of 
tbe  officer  to  make  the  levy.  Pe^lea  v.  Gar- 
rison, supra. 

Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  slcknesa. 

^^'^^^^^  (18  Oa.  App.  U7) 

ELBERT  COUNTY  v.  (3HAPMAN. 

(No.   5559.) 

(Court  of  Appeals  of  Georgia.    Sept  19,  1914.) 

(Syttahut  by  the  Oourt.) 

1.  CoTTimKS  ({  200*)   —  Pbesxrtation   ov 
Ci^Aiiia 

"All  claims  against  counties  must  be  pre- 
sented to  the  proper  county  authorities  by  writ- 
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ten  demand  within  12  months  after  they  acerne 
or  become  payable,  or  they  will  be  barred,  un- 
der the  proviaions  of  section  411  of  tiie  Civil 
Code  of  1910,  unless  held  by  minors  or  other 
persons  laboring  under  disabilities." 

VBA.  Note.— For  other  cases,  see  Coantles, 
Cent  Dig.  I  815;  Dec.  Dig.  f  200.  •] 

2.  CoDNTixs   (I  222*)— AcnoR  AOAHttr-PB- 

TmON— PltXSSNTATIOIi    OI*   CLAIM. 

Where,  in  a  suit  for  damages  because  of 
an  alteration  in  a  public  road,  whereby  a  por- 
tion of  the  road  was  discontinued  and  abandoned 
and  a  new  road  established  in  lieu  thereof  along 
a  line  half  a  miie  farther  away  from  his  prop- 
erty, the  petition  alleges  that  the  road  was  al- 
tered "some  time  during  the  year  1910."  and  it 
appears  that  the  plaintiff's  written  claim  for 
daiuagea  was  filed  with  the  county  authoritiea 
on  October  14,  1911,  it  must,  on  demurrer,  be 
held  as  a  matter  of  law,  that  the  written  claim 
or  demand  was  pot  filed  within  12  months  from 
the  accrual  of  the  right  of  action. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  H  3S6-^9;  Dec  Dig.  i  222.*] 

Error  from  City  Court  of  Elberton;  Geo. 
O.  Grogan,  Judge. 

Action  by  3.  E.  Chapman  against  Elbert 
County.  Judgment  for  plaintltC,  and  defend- 
ant brings  error.    Rerersed. 

Z.  6.  Bogers,  of  Elberton,  for  plaintiff  In 
error.  Worley  ft  Nail,  of  Elberton,  f&r  de- 
fendant la  error. 

WADE,  J.  U]  J.  E.  Chapman  brought 
suit  against  the  county  of  Elbert,  alleging 
that  be  was  the  owner  of  a  certain  tract  of 
land  in  said  county,  containing  SS  acres, 
more  or  less,  which  lay  adjacent  to  and 
bordering  on  the  old  public  road  leading 
from  RuckersTlUe  and  Elberton  to  Uart- 
well,  and  that  some  time  during  the  year 
1910  the)  defendant,  through  its  offlcers, 
agents,  and  employes,  "altered"  the  said  old 
road,  and  constructed  a  new  public  road 
whicii  passed  by  the  lands  of  the  plaintiff 
at  a  distance  of  balf  a  mile;  that  on  or 
about  November  15,  1910,  one  Jack  Wands- 
ley,  by  the  consent  of  the  defendant,  con- 
structed two  wire  fences  across  that  portion 
of  the  old  public  road  which  had  been  avoid- 
ed by  the  alteration  thereof,  at  a  point 
between  the  plaintiff's  lands  and  the  point 
where  tbe  new  road  departed  from  that  i>or- 
tlon  of  the  old  road  between  the  said  tract 
of  land  and  the  dty  of  Elberton,  and  there- 
by closed  that  portion  of  the  old  road  lead- 
ing by  the  plaintiff's  lands,  and  thus  entire- 
ly prohibited  travel  along  the  avoided  por- 
tion of  said  old  road;  that  thereafter  the 
plaintiff  made  a  demand  oa  the  board  of 
commissioners  of  Elbert  coimty  to  have  the 
wire  obstructions  across  tlie  old  road  re- 
moved, but  the  board  refused  this  demand, 
and,  by  reason  of  the  action  of  the  officers 
and  agents  of  the  county  authorized  and 
empowered  to  have  the  said  obstructions  re- 
moved, in  consenting  to  the  placing  of  the 
obstructions  and  in  refusing  the  plaintiff's 
demand  to  have  the  same  removed,  and  al- 
lowing the  same  to  remain  across  the  road. 


the  county  of  Elbert  abandoned  and  discon- 
tinued that  portion  of  the  old  road  which, 
previous  to  the  alteration,  ran  by  and  ad- 
jacent to  the  lands  of  tiie  plaintiff;  and 
since  the  said  abandonment  and  discontinu- 
ance of  the  said  portion  of  the  road,  the 
defendant  has  failed  to  work  and  keep  open 
and  in  repair  the  said  abandoned  portion; 
that  a  short  time  before  the  discontinuance 
and  abandonment  of  the  said  portion  of  the 
old  road,  the  plaintiff  had  erected  on  his 
said  tract  of  land  a  new  and  valuable  two- 
story  dwelling  house,  as  a  residence  for 
himself  and  family,  fronting  oo  the  said 
abandoned  portion  of  the  old  road,  and  that 
the  said  lands  of  the  plaintiff,  together  with 
the  Improvements  thereon,  were  of  the  mar- 
ket value  of  $4,000  before  the  abandonment 
and  discontinuance  of  the  said  portion  of 
the  old  road;  that  by  reason  of  the  aban- 
donment and  discontinuance  of  that  portion 
of  the  old  road  adjacent  to  the  lands  of 
plaintiff,  the  ordinary  means  of  access  to 
the  said  tract  of  land  were  removed,  and 
ingress  and  egress  to  and  from  the  staid 
property  greatly  impeded  and  Impaired, 
since  to  reach  RuckersvUle  or  Elberton,  the 
nearest  trading  point  from  tbe  said  tract  of 
land,  It  became  necessary  to  go  1%  miles 
farther  than  before  the  abandonment  and 
discontinuance  of  the  said  portion  of  tbe 
road;  also,  that  by  reason  of  the  abandon- 
ment and  discontinuance  of  tbe  said  por- 
tion of  the  old  road,  the  plaintiff's  proper- 
ty was  left  in  a  secluded  and  less  desirable 
situation,  off  from  a  public  road  and  away 
from  the  constant  travel  which  formerly 
passed  over  the  abandoned  portion  of  the 
said  road  running  along  by  the  property  of 
the  plaintiff,  and  the  said  property  could 
now  only  be  reached  by  an  naworked  and 
rough  branch  road  from  tbe  said  named 
public  road,  whereas  prior  to  tbe  abandon-, 
ment  of  the  said  portion  of  tbe  road  the 
property  of  the  plaintiff  was  In  a  desirable 
locality,  adjacent  to  a  constantly  traveled 
public  road;  that  by  reason  of  tbe  atuindon- 
ment  and  discontinuance  of  that  itortlon  of 
the  public  road  running  by  tbe  pialntUTs 
property,  the  market  value  thereof  was  de- 
creased to  tbe  extent  of  $2,000,  for  which  the 
plaintiff  sued;  that  the  abandonment  and 
discontinuance  of  the  said  portion  of  the 
public  road  by  the  defendant,  resulting  la 
the  injuries  and  damage  to  the  plaintiff's 
property  as  alleged,  was  a  damaging  of 
private  property  for  the  public  benefit  with- 
in' tbe  meaning  of  tbe  Constitution  of  the- 
state  of  Georgia,  for  which  the  defendant 
county  should  make  compensation;  that  on. 
October  14,  1911,  within  one  year  of  the 
time  of  tbe  abandonment  and  discontinu- 
ance of  the  said  portion  of  tbe  public  road,, 
the  plaintiff  filed  with  the  board  of  county 
commissioners  of  Elbert  county,  his  written, 
claim  for  the  damages  sued  for,  a  copy  of 
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which  wan  attacked  to  the  petition,  and  the 
Bald  board  of  comnilasloners  of  the  county 
refused  to  make  any  compensation  to  him 
for  the  damage  aforesaid. 

In  the  written  dalm  for  damages  filed  by 
the  plaintiff  on  October  14,  1911,  with  the 
county  commissioners  of  Elbert  county,  aft- 
er alleging  his  ownership  of  the  tract  of 
land  and  describing  the  land,  it  is  stated 
that  "some  time  during  the  year  1910"  the 
county  of  Elbert  "altered  the  public  road" 
as  herein  before  set  out,  and  that  "by  rea- 
ton  of  taid  alteration,  said  tract  of  land  Is 
left  completely  off  a  public  road  and  in  an 
Inconvenient  and  inaccessible  place."  The 
written  claim  of  demand  further  sets  out 
the  obstruction  of  the  road  on  or  about 
November  15,  1910,  by  Jack  Wandsley,  as 
alleged  in  the  petition,  and  asserts  that 
since  the  construction  of  the  wire  fences 
across  that  portion  of  the  old  road  by 
Wandsley,  the  board  of  county  commission- 
ers had  allowed  the  same  to  remain  across 
the  road  and  had  refused  to  move  the  same, 
over  the  protest  of  the  complainant  The 
written  claim  or  demand  included  the  fol- 
lowing further  allegations: 

"By  reason  of  the  discontinuance  of  the  old 
road,  I  am  now  forced  to  go  2^4  miles  further, 
in  order  to  reach  said  tract  of  land,  than  before 
the  discontinuance  of  the  old  road  as  aforesaid. 
Said  tract  of  land  was,  before  the  discontinu- 
ance and  alteration  of  the  old  road,  as  aforesaid, 
well  worth  the  sum  of  S4,000  on  the  market  (In- 
cluding the  buildings  thereon,  one  of  which  is 
a  new  and  desirable  two-story  dwelling),  and 
was  of  the  rental  value  of  $120  per  year;  and 
since  the  alteration  and  discontinuance  of  the 
old  public  road,  running  by  said  place,  said  tract 
of  land,  including  the  buildings  thereon,  is  of 
the  market  value  of  $2,000,  and  the  rental  value 
thereof  the  sum  of  $50;  and  by  reason  of  the 
said  alteration  and  discontinuance  of  said  pub- 
lic road,  the  market  value  of  said  tract  of  land, 
including  the  buildings  thereon,  has  been  dimin- 
ished In  the  sum  of  $2,000,  which  sum  I  hereby 
claim  as  damages  by  reason  of  the  injury  to  said 
property  by  said  county  in  altering  and  dis- 
continuing said  public  road  as  aforesaid.  This 
claim  is  filed  within  12  months  of  the  discon- 
tinuance of  said  road,  according  to  -  the  provi- 
sions of  section  411  of  the  Code ;  and  you  are 
hereby  notified  that  unless  said  claim  herein 
filed  is  paid,  or  other  settlement  made  of  the 
damages  here  claimed,  I  Intend  to  bring  suit 
against  said  county  for  the  damages  herein 
alleged." 

The  defendant  filed  a  general  demurrer, 
which  was  overruled  by  the  court,  and  there- 
upon filed  ezcepUous  pendente  Uta  The  case 
proceeded  to  trial  on  a  denial  by  the  defend- 
ant of  all  the  material  allegations  in  the 
plaintiff's  petition,  and  resulted  in  a  verdict 
In  behalf  of  the  plaintiff.  The  defendant's 
motion  for  a  new  trial  was  overruled,  and  it 
excepted  to  that  Judgment,  as  well  as  to  the 
overruling  of  its  demurrer. 

The  written  claim  for  damages,  made  on 
the  county  authorities,  a  copy  of  which  was 
an  exhibit  attached  to  the  plaintiff's  petition, 
was  a  component  part  of  the  suit  as  brought, 
and  the  allegations  made  in  the  one  must  be 
considered  in  construing  the  other.  A  most 
casual  reading  of  that  claim  will  clearly  re- 


veal that  the  proximate  and  real  cause  of  the 
depreciation  in  value  of  the  property  of  the 
plaintiff,  as  therein  alleged,  grew  out  at  and 
was  directly  produced  by  the  alteration  in 
the  public  road,  which  was  effected  "some 
time  during  the  year  1910,"  as  alleged  in  both 
the  petition  and  the  written  claim  for  dam- 
ages filed  with  the  county  commissioners. 

It  will  be  noted  that  In  his  petition  the 
plaintiff  alleges,  in  the  eighth  paragraph: 

"That  by  reason  of  the  abandonment  and  dis- 
continuance of  said  portion  of  said  road  by  said 
county,  the  ordinary  means  of  access  to  said 
tract  of  land  has  been  done  away  with,  and  the 
means  of  Ingress  and  egress  to  and  from  said 
property  has  been  greatly  impeded  and  impaired. 
To  reach  Buckersville  or  Elberton,  the  nearest 
trading  points  from  said  tract  of  land,  it  is  now 
necessary  to  go  1%  miles  farther  than  before  the 
abandonment  and  discontinuance  of  said  portion 
of  said  road.  By  reason  of  the  abandonment 
and  discontinuance  of  said  portion  of  said  road, 
said  property  has  been  left  in  a  secluded  and 
out  of  the  way  spot  and  in  a  less  desirable  loca- 
tion, off  of  a  public  road  and  away  from  the 
constant  travel  which  formerly  passed  over  the 
abandoned  portion  of  said  road,  running  along 
plaintiff's  said  property,  and  said  property  can 
now  only  be  reached  by  an  unworked  and  rough 
branch  road  from  said  main  public  road ;  where- 
as p^pr  to  the  abandonment  of  said  portion  of 
said  road  said  property  was  located  in  a  desira- 
ble locality  on  a  constantly  traveled  pablic 
road." 

It  will  also  be  observed  that  in  his  written 
claim  for  damages,  the  plaintiff  sets  out  that 
"by  reason  of  said  alteration,  said  tract  of 
land  is  left  completely  off  a  public  road,  and 
in  an  inconvenient  and  inaccessible  place"; 
and,  further,  that  "by  reason  of  the  discon- 
tinuance of  the  old  road"  he  was  compelled 
to  travel  farther  in  order  to  readi  his  tract 
of  land  "than  before  the  discontinuance  of 
the  old  road  as  aforesaid";  and  that,  "since 
the  alteration  and  discontinuance  of  the  old 
road  running  by  said  place,  said  tract  of  land, 
Including  the  buildings  thereon,  •  *  •  has 
been  diminished  in  the  sum  of  $2,000,  which 
sum  I  hereby  claim  as  damages  by  reason  of 
the  injury  to  said  property  by  said  county  in 
altering  and  discontinuing  said  public  road 
as  aforesaid." 

From  both  the  petition  and  the  written 
claim  together,  the  conclusion  is  Irresistible 
that  the  real  cause  out  of  which  flowed  the 
damages  to  the  property  of  plaintiff  of  which 
he  complains,  and  for  which  he  brings  sulti 
was  the  "alteration  and  discontinuance  of  the 
old  road,"  running  by  said  property,  whereby 
the  tract  of  land,  with  the  newly  erected 
dwelling  thereon,  was  left  in  a  remote,  se- 
cluded, and  Isolated  situation,  and  could  only 
be  reached  by  traveling  over  a  rough  and  un- 
worked road  extending  therefrom  to  the  new 
public  road.  So  that  the  actual  damage  done 
the  property  of  the  plaintiff  was  done,  ac- 
cording to  the  allegations  in  his  petition  and 
in  his  written  demand  filed  with  the  board  of 
commissioners,  "some  time  during  the  year 
1910,"  when  the  road  was  changed.  The  writ- 
ten demand  aforesaid  was  filed  with  the 
board  of  commissioneta  on  October  14,  1911. 
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Neither  from  the  plaintiff's  petition  nor  from 
the  written  claim  for  damages  filed  with  the 
commissioners,  a  copy  of  which  is  attached 
thereto,  does  it  appear  that  the  old  road  for- 
merly rnnnlng  by  the  property  of  the  plain- 
tiff was  altered  or  discontinned  within  a  peri- 
od of  12  months  anterior  to  the  filing  of  the 
claim  for  damages  with  the  county  commis- 
sioners, on  October  14,  1911.  Under  the  fa- 
miliar rule  that  pleadings  are  to  be  construed 
most  strongly  against  the  pleader,  the  allega- 
tion in  the  petition  and  in  the  claim  for  dam- 
ages that  the  road  was  altered  or  discontinued 
"some  time  during  the  year  1910"  would  not 
sustain  even  a  presumption  that  the  altera- 
tion or  discontinuance  took  place  after  Octo- 
ber 14, 1910,  rather  than  before  that  date,  or, 
in  other  words,  that  such  alteration  or  dis- 
continuance was  made  or  completed  within 
12  months  prior  to  October  14, 1911.  Obvious- 
ly, therefore,  the  written  demand  for  damag- 
es does  not  appear  by  the  allegations  in  the 
petition  of  plalutlflf,  or  in  the  demand  Itself, 
to  have  been  filed  with  the  board  of  commls- 
siouers  within  12  months  from  the  time  that 
the  right  of  action  accrued. 

[1]  It  is  weU  setUed  that: 

"AH  claims  against  counties  must  be  presented 
to  the  proper  county  authoritieB  by  written  de- 
mand within  12  months  after  they  accrue  or  be- 
come payable,  or  they  will  be  barred,  under  the 
provisions  of  section  411  of  the  Civil  Code  of 
1910,  unless  held  by  minors  or  other  persons 
laboring  under  disabilities."  Troup  County  t. 
Boddie,  81  S.  B.  376. 

See,  also,  Sparljs  v.  Floyd  County,  82  S. 
E.  583,  decided  by  this  court  August  15, 1914 ; 
Powell  V.  County  of  Muscogee,  71  Ga.  587; 
Elbert  County  t.  Swift,  2  Ga.  App.  47,  58 
8.  E.  396 ;  Dement  r.  DeKalb  County,  97  Ga. 
733,  25  S.  E.  382;  Pearson  v.  Newton  Coun- 
ty, 119  Ga.  863,  47  S.  E.  180.  Since,  there- 
fore, It  does  not  appear  from  the  plain- 
tiff's pleadings  that  the  act  complained  of 
was  done  within  12  months  from  the  time  the 
written  demand  was  filed  with  the  county 
commissioners,  no  cause  of  action  was  set 
forth  by  the  petition,  and  the  trial  court 
should  have  sustained  the  demurrer  and  dis- 
missed the  petition.  It  is  true  able  counsel 
for  the  plaintiff  ingeniously  seek  to  avoid 
the  application  of  section  411,  supra,  by  al- 
leging that  the  defendant  county  had  "aban- 
doned and  discontinued"  the  portion  of  the  old 
road  adjoining  the  lands  of  the  plaintiff  by 
refusing  plaintiff's  demand  for  the  removal 
of  the  obstructions  (referring  to  the  wire 
fences  placed  across  the  abandoned  old  road 
by  Jack  Wandsley  with  the  consent  of  the 
defendant  on  November  16,  1910),  and  in  al- 
lowing the  obstructions  to  remain  across  the 
road;  but  this  amounts  only  to  a  conclu- 
sion on  the  part  of  the  pleader  that  the  plac- 
ing of  the  wire  fences  across  the  old  road  on 
November  15,  1910,  with  the  consent  of  the 
defendant,  and  the  refusal  thereafter  by  the 
defendant  to  remove  them,  of  itself  alone 
amounted  to  an  abandonment  and  discontin- 
uance of  the  old  road,  and  fixed  and  deter- 
mined the  d<tte  thereof. 


Taking  the  petition  and  the  previous  claim 
for  damages  together,  it  is  palpably  plain 
that  the  alteration  in  the  old  road,  made,  ac- 
cording to  the  petition  and  the  claim,  "some 
time  during  the  year  1910,"  and  which  we 
must  therefore  assume  was  made  prior  to 
October  14,  1910,  was  the  proximate  and  only 
cause  from  which  the  plaintiff  has  suffered, 
since  obviously  the  building  of  the  fences  did 
not  of  Itself  isolate  his  land,  nor  did  the 
fact  that  the  obstructions  were  allowed  to 
remain  in  the  old  road  accomplish  this  re- 
sult, but  the  Isolation  of  which  he  complains 
was  brought  about  by  the  removal  of  the  road 
from  immediate  proximity  to  his  land  to  a 
line  half  a  mile  farther  away  therefrom, 
whereby  the  tract  of  land  was  "left  complete- 
ly off  a  public  road  and  in  an  inconvenient 
and  inaccessible  place." 

Again,  if  all  that  evidences  the  discontinu- 
ance of  the  old  rpad  by  the  county  commlsr 
sloners  was  the  act  of  Wandsley,  by  permis- 
sion of  the  county  authorities,  in  placing  wire 
fences  across  the  old  road,  and  the  refusal 
on  the  part  of  those  authorities  to  remove 
the  obstructions  on  the  request  of  the  plain- 
tiff, it  does  not  appear  from  this  alone  that 
the  old  road  has  ever  been  legally  discon- 
tinued or  abandoned,  and,  if  not,  then  the 
plaintiff  might  by  other  proceedings  compel 
the'  removal  of  the  obstructions  placed  across 
the  old  road.  This  Is,  however,  aside  from 
the  question,  since  It  appears  to  us,  without 
resorting  to  the  evidence  in  the  case  to  de- 
termine what  had  or  had  not  been  done,  that 
under  the  allegations  in  the  petition  and  the 
written  demand,  the  right  of  action  accrued 
at  the  time  when  the  road  was  altered  and 
the  old  road  abandoned  and  discontinued, 
and,  admitting  that  such  abandonment  and 
discontinuance  occurred  by  proper  and  legal 
steps  on  the  part  of  the  county  authorities 
(as  we  must  assume  under  the  allegations 
of  the  petition  for  the  purposes  of  the  demur- 
rer), then  such  abandonment  and  discontin- 
uance occurred  more  than  12  months  prior 
to  the  erection  of  the  fences  across  the  road 
and  to  the  filing  of  the  written  demand,  and 
no  suit  could  be  maintained  therefor.  In 
this  connection  we  may  add  that  the  plaintiff 
alleges  that: 

"Since  the  abandonment  and  discontinuance  of 
said  portion  of  said  road,  said  county  has  failed 
to  work  and  keep  open  and  in  repair  said  aban- 
doned portion  of  said  old  road." 

The  failure  to  work  and  repair  the  old 
road  was  certainly  some  evidence  of  its  aban- 
donment and  discontinuance,  though  counsel 
for  the  defendant  in  error  argues  with  a  de- 
gree of  plausibility  that  the  obstruction  of 
the  road  by  Wandsley  was  the  first  evidence 
of  an  intention  to  abandon  or  discontinue 
the  old  road,  and  was  the  act  from  which 
must  be  dated  the  accrual  of  plaintiff's  right 
of  action.  As  said  above,  certainly  building 
.the  wire  fences  across  the  old  road  did  not 
isolate  the  plaintifr's  lands  or  remove  them 
from  the  neighborhood  of  the  public  road 
with  its  constant  travel,  or  make  them  more 
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secluded  or  less  valuable  for  rent,  but  the 
change  in  the  line  of  the  public  road  Inflicted 
the  injuries  of  which  the  plaintiff  complains, 
and  his  petition  for  damages  makes  this 
clear.  The  damage  was  already  done,  and 
the  right  of  action  had  already  accrued 
months  before  the  fences  were  placed  across 
the  did  road,  and  it  will  be  noted  here  that 
the  plaintiff  does  not  even  allege  that  he  or 
any  one  else  had  continued  to  use,  or  even 
occasionally  used,  or  sought  to  use  the  old 
road  before  it  was  obstructed  by  wire  fences, 
at  any  time  after  the  alteration  in  the  road, 
or,  in  other  words,  after  the  construction  of 
a  new  road  and  the  abandonment  and  dis- 
continuance of  the  old  road. 

As  illustrating  the  wisdom  and  safety  of 
the  rule  above  referred  to,  that  allegations 
in  a  petition  are  to  be  construed  most  strong- 
ly against  the  pleader,  and,  without,  of 
course,  in  any  sense  basing  our  ruling  there- 
on. It  may  be  added  that  the  undisputed  evi- 
dence adduced  on  the  trial  shows  that  the 
old  road  which  the  plaintiff  in  his  petition 
alleges  was  altered  and  discontinued  or 
abandoned  "some  time  during  the  year  1910" 
(which  allegations  we  have  construed  to 
mean  in  legal  effect  that  the  road  was  al- 
tered, abandoned,  or  discontinued  daring  the 
first  part,  or  perhaps  on  the  very  first  day, 
of  the  year  1910)  was  actually  altered,  dis- 
continued, or  abandoned  in  the  year  1908, 
more  than  two  years  before  October  14, 1911. 
That  evidence  further  discloses  that  the  road 
was  changed  not  arbitrarily,  but  because  the 
bridge  near  the  plaintiff's  lands  had  been 
washed  away  by  a  freshet,  and  it  was  prac- 
tically impossible  to  rebuild  the  bridge  at 
the  old  site,  and  hence  the  road  leading  to 
it  was  altered  from  necessity;  also  that 
some  time  before  the  road  was  changed  the 
plaintiff  had  moved  away  from  bis  new 
house,  built  before  the  freshet  in  1908. 
While,  as  said  above,  we  do  not.  In  determin- 
ing whether  or  oot  the  -^demurrer  should 
have  been  sustained,  consider  anything  ex- 
cept the  allegations  in  the  petition  and  the 
demurrer  itself,  it  is  proper  to  observe,  mere- 
ly for  the  purpose  of  illustrating  that  the 
plaintiff  Is  not  compelled  to  suffer  because  of 
a  rigid  and  technical  enforcem«it  of  the  let- 
ter of  the  law,  that  the  evidence  in  the  case 
discloses  that  the  old  road  was  of  necessity 
abandoned  (if  ever  legally  abandoned)  after 
the  destruction  of  the  bridge  to  which  it  led, 
as  thereafter  the  only  means  of  crossing  the 
stream  formerly  spanned  by  this  bridge  was 
by  a  somewhat  dangerous  ford,  and  hence  It 
is  more  than  obvious  that  the  failure  to  re- 
build the  bridge  at  the  same  old  site,  and  its 
construction  at  a  different  point  a  consider^ 
able  distance  away,  together  with  the  alter- 
ation of  the  public  road  so  as  to  lead  to  it, 
was  such  proof,  ocular  and  understandable, 
as  inevitably  apprised  the  plaintiff  of  the 
abandonment  and  discontinuance  (practically 


at  least,  if  not  by  necessary  legal  orders)  of 
the  old  road,  and  the  adoption  of  the  new 
in  lieu  thereof,  as  far  back  as  1908. 

The  plaintiff  should  have  filed  Ms  notice 
within  12  months  from  the  time  the  old  road 
was  abandoned,  and  his  failure  to  do  so  can- 
not be  relieved  by  his  assertion  that  the 
erection  of  the  wire  fences  gave  the  first 
definite  indication  of  the  abandonment  and- 
discontlnuance  of  the  old  road,  and  that  the 
construction  of  these  fences  across  the  road 
was  within  the  period  of  12  months  from  the 
time  he  filed  with  the  county  authorities  his 
claim  for  damages,  since  the  acts  from 
which  his  troubles  resulted  were  committed, 
under  the  allegations  In  his  petition,  some 
time  during  the  year  1910,  and  this  allega- 
tion must  be  construed  against  him  where 
time  is  of  the  essence  of  his  right  to  recover, 
which,  under  these  circumstances,  means,  in 
legal  effect,  January  1,  1910,  and  the  de- 
mand made  -  upon  the  commissioners  of  El- 
bert county  was  not  made  until  October  14, 
1911.  The  rule  prescribed  by  statute  Is 
founded  on  a  wise  public  policy,  as  onr 
courts  have  often  held,  and  we  may  not  re- 
lax the  rule  by  any  loose  application  thereof 
because  a  plaintiff,  who  may  possibly  have 
had  a  meritorious  right  of  action,  suffers 
the  original  vitality  of  his  right  of  action  to 
entirely  depart,  by  neglecting  the  application 
of  his  legal  means  of  redress  until  the  op- 
portunity no  longer  exists. 

In  view  of  our  holding  tfbat  the  trial  court 
erred  in  overruling  the  demurrer,  it  is  un- 
necessary to  discuss  the  various  other  ex- 
ceptions. 

Judgment  reversed. 

BOAM,  J,,  absent  on  account  of  sicimen. 


(IS  0«.  ikpp.  ZIO) 
DILLIN-MORBIS  CO.  v.  GILLESPIE. 
(No.  6722.) 

(Oourt  of  Appeals  of  Georgia.    Sept  19,  1914.) 
(Byllahus  ly  the  Oourt.) 

1.  CONTBACTS   ({    24*)— AOCEPTANCB    VABTIWO 
FBOM    OfFKB. 

Where  an  offer  to  buy  is  not  accepted  in 
the  terms  thereof,  and  the  party  making  it  does 
not  agree  to  a  change  of  the  terms  by  the  party 
to  whom  it  ia  made,  no  complete  contract  results 
from  the  oSer.  To  constitute  a  contract,  the 
oiler  must  be  accepted  unequivocally  and  with- 
out variance  of  any  sort.  Robinson  v.  Weller, 
81  Ga.  704,  8  S.  E.  447;  Gray  v.  Lynn,  139 
Ga.  294,  77  S.  B.  156. 

[Ed.   Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §{  100-103;    Dec.  Dig.  i  24.»] 

2,  CONTBACTS    (§   24*)— ACCBPTANCK   VakTIKO 
FBOU  OFFEB. 

The  case  under  consideration  is  controlled 
in  principle  by  Gray  v.  Lynn,  supra,  and  the 
judge  of  the  superior  oourt  did  not  err  in  ren- 
dering final  judgment  in  behalf  of  the  defend- 
ant in  error,  since  it  appears  from  the  record 
that  the  verdict  in  ber  favor  was  demanded  as 
a  matter  of  law.  In  this  case,  as  in  that  last 
cited,  it  appears  that  mutual  aBsent  to  the  for- 
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felture  of  the  f 25  depoaited  with  the  aeenta  as 
a  part  of  the  purchase  money  was  lackine. 
There  was  a  variance  between  the  offer  and  the 
acceptance,  and  an  absence  of  mutual  assent  of 
the  parties  as  to  the  terms  of  the  a^eement. 
See,  also,  Wiggins  v.  Lynn,  139  Ga.  297,  77  S. 
E.  157;  Lamed  ▼.  Wentworth,  114  Ga.  208, 
222,  39  S.  B.  855;  Phinisy  t.  Bush,  129  Ga. 
479,  59  S.  E.  259;  Arnett  v.  Tuller,  134  Ga. 
■609,  68  S.  B.  330;  Van  Winkle  ▼.  Harris,  137 
Ga.  43,  72  S.  B.  424. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  100-103;   Dec  Dig.  |  24.*] 

Error  from  Superior  Court,  S^lton  County ; 
Geo.  L.  Bell,  Judge. 

Action  between  the  Dlllln-Morris  Company 
and  J.  E.  Gllle8pi&  From  the  Judgment  the 
DUlln-Morria  Company  brings  error.  Af- 
firmed. 

Etheridge  &  Etheridge,  of  Atlanta,  for 
plaintiff  in  error.  Frank  L.  Neufrille,  of 
Atlanta,  for  defendant  in  error. 

WADE,  J.    Judgment  affirmed. 

BOAN,  J.,  absent  on  account  of  sickness. 


<16  aa.  App.  lOS) 

B0BEBT8  T.  MABTIM.     (No.  5604.) 

<Court  of  Appeals  of  Georgia.    Sept  19,  1014.) 

(Byllalut  ly  the  Oowrt.J 

1.  BbOELEBS   ({  39*)— RlQHT  TO  COUFKNSATIOIT 

— PuBCHASB  OF  Land. 

A  real  estate  agent  employed  to  purchase 
land  is  as  much  entitled  to  be  compensated,  la 
accordance  with  his  contract,  as  one  employed 
to  sell  land  in  behalf  of  tiie  owner;  and  the 
case  is  not  altered  by  the  stipulation  that  a  por- 
tion of  the  purchase  price  of  the  property  which 
the  principal  desires  to  purchase  shall  be  taken 
in  Umd  owned  by  the  prospective  purchaser.  In 
such  an  instance  the  acceptance  of  the  intend- 
ing buyer's  land  as  a  part  of  the  price  which  he 
is  to  pay  is  not,  strictly  speakmg,  a  sale  of 
his  land,  but  a  mere  incident  in  the  purchase  of 
the  realty  he  desires  to  obtain. 

[Ed.  Note. — For  other  cases,  see  Brokers,  CenC 
Dig.  a  37,  42,  64;   Dec.  Dig.  t  39.*] 

2.  Appeal  and  Errob  ({  1033*)— Brokers  (| 
42*)— Harmless  Error— Right  to  Coxprn- 
SATiON- Payment  of  Liokhse  Tax. 

Under  the  ruling  in  Toole  t.  Wiregrass  De- 
Ttilopment  Co.,  142  Ga.  — ,  82  S.  E.  514,  there 
is  no  merit  in  the  exception  to  that  portion  of 
the  court's  charge  which  related  to  the  obliga- 
tion of  the  plaintiff  under  the  provisions  of  sec- 
tion 978  of  the  Civil  Code  of  1910.  The  court's 
instruction  upon  this  point  placed  upon  the 
plaintiff  a  burden  which  he  was  not  required  to 
carry,  and  the  error  was  plainly  harmless  to 
the  defendant  and  affords  him  no  ground  of 
complaint.  It  was  admitted  by  the  plaintiff 
that  be  bad  not  paid  the  license  tax,  or  register- 
ed as  a  real  estate  dealer  in  Berrien  county. 
The  court  charged  the  jury  that  if  the  contract 
between  the  parties  had  reference  to  lands  in 
Berrien  county  the  plaintiff  could  not  recover, 
whereas,  under  the  ruling  of  the  Supreme  Court 
in  the  Toole  Case,  supra,  the  plaintiff  was  enti- 
tled to  recover  if  he  established  his  contract, 
even  if  he  had  not  registered  or  paid  the  spe- 
cial tax  in  any  county. 

[E!d.  Note.— For  other  caseif,  see  Appeal  and 
Error.  Cent  Dig.  n  4052-4062;    Dec.   Dig.   ' 
1033;*    Brokers,  Cent  Dig.  i  43;    Dec  Dig. 
42.*] 


3.  Verdict  akd  DxinAi.  or  New  Triai.  Ap- 
proved. 

The  only  issue  was  one  of  fact,  whether 
the  plaintiff  was  employed  to  sell  land  in  Ber- 
rien county,  or  to  buy,  for  the  defendant,  a 
house  and  lot  in  the  ci^  of  Valdosta.  The  evi- 
dence authorized  the  verdict;  and  the  excerpts 
from  the  charge  of  the  court,  to  which  excep- 
tions are  taken,  aside  from  the  particular  point 
referred  to  in  the  second  headnote,  are  adjusted 
to  the  evidence  and  the  issue.  There  was  no 
error  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Lowndes  Coun- 
ty; W.  E.  Thomas,  Jodge. 

Action  by  J.  B.  Martin  against  J.  L.  Rob- 
erts. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Patterson  A  Copeland,  of  Valdosta,  tor 
plaintiff  in  error.  WMtaker  A  Dukes,  of  Val- 
dosta, for  defendant  in  error. 

RUSSELL,  C.  J.  [1]  Martin,  a  real  estate 
dealer,  sued  Roberts  in  a  Justice's  court  for 
a  commission  of  $100  on  a  "land  deal."  In 
that  court  Judgment  was  rendered  for  the 
plaintiff.  The  defendant's  appeal  to  the 
superior  court  resulted  likewise  in  a  verdict 
in  favor  of  the  plaintiff  for  the  $100  commis- 
sion, with  Interest  The  defendant  excepts 
to  the  Judgment  overruling  his  motion  for 
a  new  trial,  based  upon  the  usual  general 
grounds  and  also  npon  certain  exceptions  to 
the  charge  of  the  court  The  trial  Judge  does 
not  approve  the  first  special  exception,  stat- 
ing that  the  contentions  set  forth  in  this 
ground  of  the  motion  for  a  new  trial  were 
mere  oral  contentions  of  the  counsel  in  the 
argument  at  the  trial ;  and,  though  the  Judge's 
statement  needs  no  confirmation,  the  defend- 
ant's plea  embodied  in  the  record  Is  nothing 
more  than  a  mere  general  denial  of  indebted- 


A  review  of  the  evidence  shows  that  while 
the  defendant  in  his  testimony  strenuously 
denied  ever  having  made  any  contract  with 
the  plaintiff,  other  than  the  agreement  to 
pay  him  $100  for  the  sale,  at  a  stipulated 
price,  of  certain  property  which  the  defend- 
ant owned  in  Adel,  there  is  testimony  In  be- 
half of  the  plaintiff  which  fully  supports 
the  verdict  The  court's  Instructions  against 
which  complaints  are  urged  are  merely  those 
portions  of  the  charge  which  are  adjusted 
to  the  testimony  In  behalf  of  the  plaintiff.  If 
the  Jury  should  prefer  to  believe  It  rather 
than  the  testimony  in  behalf  of  the  defend- 
ant The  court  Instructed  the  Jury  that  if 
the  contract  between  the  parties  had  infer- 
ence to  land  in  Berrien  county,  and  not  to 
the  purchase  by  the  plaintiff  of  land  in 
Lowndes  county,  the  plaintiff  could  not  re- 
cover. If  the  Jury  had  preferred  the  testi- 
mony in  behalf  of  the  defendant,  they  could 
not  have  found  for  the  plaintiff  under  these 
instructions.  The  plaintiff,  however,  contend- 
ed that  the  sale  of  the  defendant's  land  in 
Berrien  county  was  a  mere  Incident  relating 
to  the  purchase  of  a  house  and  lot  In  Valdos- 
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ta,  wblch  tbe  defendant  was  extremely  anx- 
ious to  buy.  The  plaintiff  insisted  that  he 
brought  the  iMrtles  together;  and  there  are 
circumstances  in  proof  corroborative  of  this 
contention.  According  to  the  plaintiff's  tes- 
timony, the  defendant,  Roberts,  was  very  anx- 
ious to  buy  the  house  and  lot  in  Valdosta,  and 
offered,  if  the  plaintiff  would  take  the  matter 
up  and  work  up  a  trade,  In  which  his  Adel 
property  was  to  be  taken  as  part  payment, 
he  would  give  $2,000  and  the  Adel  land  for 
the  house  and  lot  belonging  to  Long;  tbe  de- 
fendant at  the  same  time  stating  that  he  con- 
sidered the  Long  property  in  Valdosta  worth 
$4,000.  The  plaintiff  took  the  matter  up  with 
Mr.  Long's  agent,  and  he  was  informed  by 
tbe  latter  that  be  did  not  think  that  Long 
would  take  tbe  Adel  property  and  $2,000, 
because  he  wanted  $4,000  in  money  for  bis 
place.  Tbe  plaintiff  communicated  this  fact 
to  tbe  defendant,  who  then  directed  him  to 
again  see  what  could  be  done;  stating  that, 
if  be  could  work  bis  Adel  property  in,  he 
would  give  more  than  $2,000  difference.  The 
real  estate  agent  again  saw  Long's  agent,  but 
(tbe  defendant  not  being  content  to  await 
tbe  answer  of  tbe  owner  of  the  Valdosta  prop- 
erty to  his  agent)  tbe  plaintiff  and  the  de- 
fendant went  together  to  Adel,  where  tbe 
plaintiff  Introduced  tbe  defendant  to  Long, 
tbe  owner  of  tbe  Valdosta  property  which  tbe 
defoadant  wished  to  buy.  The  meeting  be- 
tween Liong  and  the  defendant  culminated 
In  the  purchase  of  the  Valdosta  property  by 
the  defendant,  tbe  trade,  according  to  some 
of  tbe  testimony,  taking  place  in  the  plain- 
tiff's presence;  and  the  plaintiff  drew  the 
contract  between  the  parties,  providing  for  a 
definite  date  for  the  final  payment  in  money 
of  tbe  amount  which  constituted  the  differ- 
ence between  the  Valdosta  property  and  what 
Long  was  willing  to  give  the  defendant  for 
the  Adel  property.  The  defendant  finally 
gave  $2,500  and  the  Adel  property,  Instead  of 
$2,000  as  he  first  proposed  to  the  plaintiff. 
According  to  the  plaintUTs  testimony,  after 
tbe  defendant  saw  that  be  could  not  get  tbe 
Valdosta  property  for  bis  Adel  property  and 
$2,000,  be  contracted  to  pay  $100  to  the  plain- 
tiff if  the  plaintiff  would  take  the  matter  up 
so  that  he  could  buy  tbe  Valdosta  property 
and  use  bis  Adel  property  as  part  payment. 
Tbe  plaintiff  brought  tbe  desiring  purchaser 
Into  communication  with  the  owner  of  tbe 
property,  and  aided  in  tbe  consummation  of 
a  contract  of  purchase  which  was  acceptable 
to  and  accepted  by  tbe  defendant,  and  com- 
pleted the  contract  as  testified  to  by  bim,  be- 
cause he  aided  tbe  defendant  In  using  the 
Adel  property  as  part  of  the  purchase  price 
of  tbe  property  he  wished  to  buy.  It  is  true 
that  as  a  net  result  of  the  transaction,  tbe 
defendant  only  got  $1,500  for  the  Adel  proper- 
ty, instead  of  $2,000  as  he  at  first  wished  to 
do;  but,  according  to  tbe  plaintiff's  testimony, 
no  fixed  valuation  was  placed  upon  the  Adel 
property  in  tbe  second  agreement  between 
tbe  aefendant  and  himself,  and  the  defendant 


had  more  than  once  told  him  that  be  would 
give  more  than  $2,000  difference — which  was 
equivalent  to  saying  that  he  would  take  less 
than  $2,000  for  his  Adel  property,  though 
he  did  not  say  precisely  how  much  less. 

Under  tbe  testimony  the  court  did  not  err 
In  charging  the  Jury  that  if  they  believed 
that  the  plaintiff  was  to  negotiate  and  pro- 
cure for  the  defendant  a  purchase  of  certain 
real  estate  belonging  to  Long,  and  if  they  be- 
lieved that  in  pursuance  of  that  agreement 
the  plaintiff  did  enter  Into  negotiations  for 
such  real  estate  belonging  to  Ix>ng,  and  in 
the  county  of  Lowndes,  and  carried  out  this 
contract  with  tbe  defendant,  and  further  be- 
lieved that  the  defendant  agreed  to  pay  him 
$100,  then  the  plaintiff  would  be  entitled  to 
recover.  Nor  did  the  court  err  in  charging 
tbe  Jury  that  if  they  believed  that  the  plain- 
tiff entered  into  negotiations  with  the  pur- 
pose of  carrying  out  tbe  contract  with  the 
defendant  (if  there  was  such  a  contract),  and 
that,  incident  thereto,  tbe  plaintiff  rendered 
sen-ices  with  respect  to  tbe  purchase  of  the 
land  from  Long,  on  behalf  of  the  defendant, 
which  amounted  to  the  procuring  cause  and 
culminated  In  the  purchase  by  the  defendant 
from  TjOng,  In  the  contemplation  of  the  par- 
ties (if  such  was  in  contemplation  of  tbe 
parties),  then  the  plaintiff  would  be  entitled 
to  recover,  if  be  carried  out  his  contract,  not- 
withstanding the  defendant  himself  finally 
concluded  the  purchase. 

Tbe  only  other  question  raised  Is  also 
controlled  by  tbe  Jury's  decision  upon  the 
testimony,  as  to  whether  the  contract  under 
which  the  plaintiff  was  employed  contem- 
plated a  sale  of  the  property  at  Adel,  in  Ber- 
rien county,  or  tbe  purchase  by  Roberts  of 
Long's  property  in  Valdosta.  According  to 
the  plaintiff's  testimony,  tbe  sale  of  tbe 
property  in  Adel  was  a  mere  incident  in 
BCcompUsblng  the  object  sought  by  the  de- 
fendant, to  wit,  the  purchase  of  the  Valdos- 
ta property,  with  the  Adel  property  to  be  ac- 
cepted by  the  seller  as  part  of  the  purchase 
price. 

[2,  3]  Tbe  rulings  stated  In  tbe  headnotes 
do  not  require  further  elaboration  than  to 
say  that  tbe  trial  Judge,  following  the  ruling 
of  this  court  In  Ford  v.  Tbomason,  11  Ua. 
App.  359,  75  S.  EL  269,  Horsley  v.  Woodley, 
12  Ga.  App.  456,  78  S.  E.  260,  and  similar 
cases,  instructed  tbe  Jury  substantially  to 
the  effect  that  the  plaintiff  could  not  re- 
cover commissions  upon  any  land  deal  be 
might  have  made.  In  pursuance  of  a  previ- 
ous contract  with  tbe  defendant,  unless  it 
appeared  that  be  had  registered  and  pai<i 
the  special  license  tax  according  to  the  pro- 
visions of  section  978  of  tbe  Civil  Code ;  and 
error  is  assigned  upon  tbe  Instruction  oi> 
this  subject,  though  the  only  complaint  Is  to 
the  effect  that  the  Instruction  was  not  ad- 
Justed  to  the  evidence.  It  was  not  Insisted 
that  the  Instruction  was  not  abstractly  cor- 
rect as  a  matter  of  law.  Of  course,  since 
the  ruling  in  Toole  ▼.  Wiregrass  Develop- 
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ment  Co.,  supra,  tlie  right  of  the  real  estate 
dealer  to  collect  hla  commissions  cannot  be 
defeated  upon  the  ground  that  he  has  fail- 
ed to  register  or  pay  the  special  tax  impos- 
ed by  law;  and  therefore  the  instruction  up- 
on this  subject  was  immaterial,  and,  for  the 
reasons  stated  in  the  headnote,  harmless. 

There  was  no  error  In  refusing  a  new 
trial. 

Judgment  aflSrmed. 

ROAN,  J.,  absent  on  account  of  alckness: 

(15  Oa.  App.  m) 

WALTON  T.  GEORGIA,  F.  A  A.  B.  CO. 

(No.  5116.) 

(Court  of  Appeals  of  Georgia.    Sept  10,  1914.) 

(ByUalu*  hy  the  Court.) 

1.  Mastkb  and  Sebvant  (§  289*)— Death  or 
Railboab  Employ*— Contbibutobt  Neou- 

GENCB— NoNStriT. 

The  testimony  failing  to  disclose  the  exist- 
ence of  any  eme^ency  which  would  have  re- 
quired the  engrossing  attention  of  the  decedent, 
whose  homicide  was  the  basis  of  the  suit,  and 
having  fitiled  to  show  any  reason  why  he  could 
not  have  avoided  the  danger  due  to  the  over- 
bead  bridge,  with  the  existence  and  character 
of  which  he  was  thoroughly  familiar,  the  plain- 
tiff failed  to  prove  her  case  as  laid,  and  the 
court  did  not  err  in  awarding  a  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S$  1088,  1090,  1092-1132; 


Jig 
L*l 


Dec  Dig.   {  289, 

2.  Masteb  and  Sebvaht  (i  286*)— Injdbt  to 
Skbvant— Dangebous  Inbtbuhentalitt. 
A  servant  who,  at  the  time  of  his  injury,  is 
so  absorbed  in  the  performance  of  a  necessary 
duty  in  the  service  of  his  master  as  to  be  ren- 
dered oblivious  to  his  surroundings,  or  who  has 
thereby  been  rendered  incapable  of  exercising 
his  previous  knowledge  as  to  the  existence  or 
proximity  of  a  dangerous  thing,  may  recover 
from  the  master  for  an  injury  caused  by  a 
dangerous  instrumentality  maintained  by  the 
master,  of  which  the  servant  has  knowledge; 
but,  to  entitle  the  servant  to  recover,  it  mnst 
appear  that  the  injury  was  not  caused  by  his 
own  carelessness,  and  was  not  the  result  of  a 
risk  of  danger  assumed  by  him  in  the  absence 
of  any  emergency  which  would  authorize  the  in- 
ference of  self-forgetfulness. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  681,  723-742;  Dec  Dig. 
t  236.*] 

a  Masteb  and  Sebvant  (JJS  203,  246*)— In- 
jTJBY  TO  Sebvant  —  CoNTBiBTJTOBY  Neou- 
OENCE — Excuse. 

Though  the  doctrine  of  the  assumption  of 
risk  is  entirely  distinct  and  apart  from  contribu- 
tory negligence,  the  demand  for  extraordinary 
diligence  on  the  part  of  the  servant  in  the  pres- 
ence of  a  pressing  emergency  qualifies  and  min- 
imizes the  assumption  of  risk,  and  wholly  ex- 
cuses contributory  negligence  on  his  part  if 
the  emergency  is  such  as  to  obscure  entirely 
that  due  care  which  ordinarily  would  impel  the 
exercise  of  the  instinct  of  self-preservation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  iS  538-513,  789-794;  Dec 
Dig.  i§  203,  246.*] 

4.  Sdfficienct  or  Evidsncb. 

When  this  case  was  here  before,  the  judg- 
ment of  the  lower  court  was  reversed  on  ac- 
count of  an  error  in  the  court's  instructions  to 


the  jury,  complained  of  in  the  taaln  bill  of  ex' 
ceptions;  and  the  court's  refusal  to  sustain 
the  demurrer  was  affirmed  upon  the  cross-bill 
of  exceptions.  The  Fr:fficiency  of  the  evidence 
was  not  in  question  at  that  time.  12  Ga.  App. 
106,  76  S.  E.  1060.  On  this  hearing  the  writ 
of  error  challenges  the  correctness  of  the  non- 
suit, and  tills,  of  course,  involves  only  the  suffi- 
ciency of  the  evidence. 

Error  from  City  Court  of  Balnbridge;  H. 
B.  Spooner,  Judge. 

Action  by  Savannah  Walton,  administra- 
trix, against  the  Georgia,  Florida  &  Alabama 
Railroad  Company.  Judgment  for  defend- 
ant;   plaintiff  brings  error.    Affirmed. 

See,  also,  12  Ga.  App.  106,  76  S.  El.  1060. 

R.  G.  Hartsfield  and  Erie  M.  Donalson, 
both  of  Bainbridge,  for  plaintiff  In  error.  W. 
H.  Erause  and  T.  S.  Hawes,  both  of  Bain- 
bridge, for  defendant  in  error. 

RUSSBLL,  0.  J.    Judgment  affirmed. 

B.  H.  HILL,  Judge  of  the  superior  courts 
of  the  Atlanta  circuit,  was  designated  by  the 
Governor  and  presided  in  thU  case  In  place 
of  ROAN,  J.,  who  was  absent  on  account  of 
sickness. 

(16  Oa.  App.  193) 
BUTLER  &  CO.  ▼.  STRIOKLAND-TILL- 
MAN  HARDWARE  CO.     (No.  6602.) 

(Court  of  Appeals  of  Georgia.    Sept  19,  1914.) 

'(BvUahu*  ly  the  Court.) 

1.  Jttdqmbnt  (I  145*)  —  Refusal  to  Open 
JuDOHENT— Abuse  or  Disobbtion— Recot- 

KBT   OF   PBICE. 

While,  under  the  provisions  of  section  5656 
of  the  Civil  Code  of  1810,  a  motion  to  open  a 
default  is  addressed  to  the  discretion  of  the 
court,  it  was  legally  an  abuse  of  discretion  to 
refuse  to  open  a  default  where  the  suit  was  for 
the  purchase  price  of  a  farm  implement,  sold 
upon  an  implied  warranty  that  it  was  reason- 
ably suited  for  a  single  and  particular  purpose, 
and  where,  from  the  showing  made  in  support  of 
the  motion  to  open  the  default,  it  appeared 
that  the  consideration  had  failed,  but  the  fact 
of  the  worthlessness  of  the  machine  was  not  dis- 
covered, and  could  not  have  been  discovered, 
until  the  defendant  had  sold  the  machine  and 
the  purchaser  had  discovered  its  worthlessness, 
after  the  appearance  term  of  the  court.  In 
this  case,  so  far  as  appears  from  the  record,  the 
costs  were  paid  by  the  defendant,  and  all  the 
other  statutory  requirements,  relating  to  the 
opening  of  a  default,  were  complied  with,  and 
the  defendant  should  have  been  permitted  to 
prove  (if  it  could  be  proved)  that  there  had  been 
a  total  failure  of  consideration  as  to  one  of  the 
articles  itemized  in  the  account  stated.  Though 
the  defendant's  failure  to  file  a  plea  was  not 
due  to  providential  cause,  or  to  excusable  neg- 
lect still  the  statute  provides  that  when,  from 
all  the  facts,  a  proper  case  has  been  made  for 
the  default  to  be  opened,  the  discretion  should 
be  exercised  so  as  to  meet  the  ends  of  justice, 
and  one  who,  ex  aequo  et  bono,  ought  not  to  be 
required  to  pay  for  an  article  should  not  be 
forced  so  to  do  when  be  offers  a  just  reason  for 
nonpayment  at  the  very  first  opportunity  sA 
forded. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  IS  271,  292-295;  Dec.  Dig.  |  ll5.»J 
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2.  TtmsiaifT  S  139*)— OFBiana  DBrAm.T— 

"DiSOBETION?' 

Judicial  discretion  ia  not  on  arbitrary  pow- 
er, bat  on*  trliich  should  be  used  wisely  and 
impartially.  It  is  an  appeal  to  the  judicial 
conscience.  Legal  discretion  is  to  be  exercised 
"in  a  manner  to  subserve,  and  not  to  defeat, 
the  ends  of  substantial  justice."  Words  and 
Phrases,  vol.  3,  pp.  2095-2(^.  Where  the  evi- 
dence is  undisputed,  and  the  reasons  for  open- 
ing a  default  are  sound  in  law,  it  is  no  longer  a 
matter  of  "discretion,"  but  a  matter  of  legal 
right,  that  the  motion  should  prevail.  Dis- 
cretion should  always  be  exerdsed  liberally  in 
behalf  of  substantial  justice. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent.  Die.  H  266-268;   Dec.  Dig.  {  189.^] 

Error  from  City  Court  of  Hazlebnrst; 
Qordon   Knox,  Judge. 

Action  by  the  Strickland-TlUman  Hard- 
ware Company  against  Butler  &  Ca  Judg- 
ment for  plaintlfr,  and  defendant  brings  er- 
ror.   Reversed. 

Orant  A  Rogers,  of  Hazlehurst,  for  plain- 
tiff in  error.  J.  Mark  Wilcox,  of  Hazle- 
hurst, for  defendant  In  error. 

RUSSELL,  C.  J.  Strlckland-TlUman  Hard- 
ware Company  sued  Butler  &  Co.,  a  partner- 
ship, upon  an  open  account  One  of  the 
items  In  the  statement  of  account  attached 
to  the  petition  was  "one  only  7-knlfe  P.  & 
O.  stalk  cutter,  with  neckyoke  and  double- 
'  tree."  Upon  the  call  of  the  appearance 
docket  of  the  city  court,  at  the  October 
term,  1913,  the  case  was  marked  in  default 
At  the  June  term,  1914,  the  defendants  ap- 
peared in  court  and,  after  having  paid  the 
costs,  filed  and  offered  a  motion  to  open  the 
default  They  offered  in  support  of  the 
motion  the  testimony  of  Chas.  H.  Butler,  a 
member  of  the  defendant  partnership,  who 
testified  that  at  the  time  of  the  service  of 
the  suit,  and  at  the  appearance  term  in 
October,  1913,  the  defendants  knew  of  no 
defense,  as  they  had  not  then  sold  the  stalk 
cutter  embraced  in  the  account;  that  after 
the  case  was  marked  in  default  they  sold 
the  stalk  cutter  to  George  G.  Parrlsh  for 
$25;  that  Parrlsh  took  it  to  his  farm  and 
tried  It  and  brought  It  back  because  it  was 
worthless  to  do  the  work  for  which  he  pur- 
chased it  and  that  for  this  reason  the  de- 
fendants were  obliged  to  take  it  back.  It  Is 
further  shown  to  the  court  that  the  defend- 
ants were  ready  to  plead,  and  they  did  tender, 
a  defense  substantially  In  accord  with  the 
facts  stated  by  Butler,  and  announced  ready 
for  triaL  It  appears,  from  the  bill  of  ex- 
ceptions, that  the  movants  were  also  ready 
to  produce  the  evidence  of  George  C.  Par- 
rlsh, the  purchaser  of  the  stalk  cutter,  in 
support  of  the  validity  of  the  plea,  but  the 
court  without  hearing  the  evidence  of  Par- 
rlsh, overruled  the  motion  to  open  the  de- 
fault Exceptions  to  this  ruling  were  pre- 
served pendente  lite.  After  overruling  the 
motion  to  ot)en  the  default  the  court  enter- 
ed up  Judgment  by  default  in  favor  of  the 


plaintiffs,  tot  the  amount  of  fbe  account  in 
full. 

[1,  2}  We  think  the  court  erred  in  refus- 
ing to  allow  the  default  to  be  opened.  It  is 
true,  under  the  provldons  of  section  5656 
of  the  Civil  Code,  motions  to  open  defaults 
are  addressed  to  the  discretion  of  the  court 
But  In  the  administration  of  justice,  Judi- 
cial discretion  extends  to  and  should  be  exer- 
cised in  extraordinary  Instances  as  well  as 
In  ordinary  cases;  for  an  appeal  to  Judicial 
discretion  is  an  appeal  to  the  Judicial  con- 
science, and  iQ  the  exercise  of  Its  discretion 
it  is  the  duty  of  the  court  to  see  to  it  that 
the  power  with  which  It  Is  thus  clothed  Is 
used  in  such  manner  as  to  subserve  and  not 
to  defeat  substantial  Justice  It  is  true  that 
the  reason  for  opening  the  default  present- 
ed by  the  defendant,  did  not  come  under 
the  head  of  providential  cause,  nor  was  the 
failure  to  file  a  plea  due  to  excusable  neg- 
lect bat  the  exercise  of  the  discretion  refer- 
red to  In  section  5656,  supra,  is  not  confined 
to  these  two  Instances  alone,  for  it  Is  ex- 
pressly provided  that  a  default  may  be 
opened  "where  the  Judge,  from  all  the  facts, 
may  determine  that  a  proper  case  has  been 
made  for  the  default  to  be  opened,  on  terms 
to  be  fixed  by  the  court"  Of  course  it  is  al- 
ways necessary  that  "the  showing  shall  be 
made  under  oath,  shall  set  up  a  meritori- 
ous defense,  shall  offer  to  plead  Instanter, 
and  announce  ready  to  proceed  with  the 
trial,"  but  all  of  these  formal  prerequisites 
were  complied  with  In  the  present  instance; 
and  so  the  single  question  raised  by  the 
present  record  Is  whether  a  default  ought  to 
be  opened  where  it  appears  that  the  defend- 
ant has  a  good  defense  at  the  appearance 
term,  but  did  not  know  that  he  had  a  de- 
fense and  could  not  In  the  ordinary  course 
of  events,  have  known  that  such  was  the 

According  to  the  uncontradicted  showing 
before  the  court  here  was  a  partnership 
which  had  purchased  a  certain  agricultural 
Implement,  represented  to  be  serviceable  for 
a  certain  spedflc  purpose,  and  which  the  pur- 
chasers in  good  faith  believed  represented 
consideration  to  the  extent  of  Its  purchase 
price.  In  the  account  upon  which  the  suit  was 
based.  In  that  state  of  the  case  they  very 
properly  determined  to  avoid  putting  the  op- 
posite party  to  unnecessary  delay,  and  the 
court  and  country  to  trouble  and  expense,  by 
filing  a  plea.  But  after  the  appearance  term 
had  passed.  In  the  ordinary  course  of  busi- 
ness, they  sold  the  Implement  and  It  devel- 
oped, according  to  the  plea  and  the  uncontra- 
dicted evidence  offered  upon  the  showing, 
that  there  was  a  total  failure  of  considera- 
tion as  to  this  article  Included  in  the  plain- 
tiff's account  which.  If  established  upon  the 
trial,  would  have  authorized  a  reducUon  pro 
tanto  in  the  amount  of  the  plalntUTs  recov- 
ery.    It  cannot  be  said  that  if  the  state  of 
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facts  set  fortb  In  the  plea  had  developed  be- 
fore tbe  appearance  term  the  defendant  would 
not  bare  had  the  right  and  been  fully  Justl- 
fled  to  set  up  the  defense  of  failure  of  con- 
sideration. And  since  it  la  plainly  made  to 
appear  to  the  court  that  the  defendant  did 
not  know  of  the  worthlessneas  of  the  stalk 
cutter  until  after  the  appearance  term,  It 
seems  to  us  that  if  he  availed  himself  of  the 
first  opportunity,  after  he  became  cognizant 
of  the  facts,  to  present  a  valid  defense,  he 
should  be  permitted  to  do  so.  If  the  stalk 
cutter  is  in  fact  worthless,  the  defendant 
should  not  in  equity  and  Justice  be  compelled 
to  pay  for  it,  whether  the  fact  that  such  was 
the  case  developed  before  or  after  the  appear- 
ance. Unless  the  defendant  had  made  It  ap- 
pear to  the  court  that  the  failure  of  consider- 
ation was  not  made  apparent  until  after  the 
apiwarance  term,  It  might  be  presumed  that 
it  was  apparent  before,  and  that  the  defend- 
ant, with  either  actual  or  constructive  knowl- 
edge of  the  failure  of  consideration,  waived  it 
by  falling  to  file  a  defense  at  the  appearance 
term.  But  when  it  is  made  plainly  to  appear 
that  the  defendant  did  not  know  of  the  fail- 
ure of  the  consideration,  and,  consequently, 
did  not  know  of  a  defense  at  the  appearance 
term,  no  implication  of  the  waiver  arises.  It 
Is  manifest  that  cases  similar  to  the  one  now 
before  us  must  necessarily  be  rare.  Whether 
the  defendant  can  sustain  his  defense  by 
credible  testimony  will  be  a  question  for  the 
determination  of  a  Jury,  but  every  principle  of 
Justice  would  require  that  If  the  facts  stated 
by  the  defendant  In  the  plea  he  offered  to  file 
are  established,  the  plaintiff  should  not  be 
permitted'  to  recover  for  a  worthless  article 
sold  to  the  defendants,  unless  it  be  shown 
that  the  latter  purchased  it  at  their  own  risk, 
waiving  the  implied  warranty  that  it  should 
be  reasonably  suited  to  the  purpose  for  which 
It  was  intended. 
Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  sickneM. 


06  a*.  App.  ni) 

WILLIAMS  V.  STATE.    (No.  6718.) 
(Court  of  Appeals  of  Georgia.    Sept  19,  1814.) 

(8vnit1>tt»  6v  the  Court.) 

L  CwMiNAL  Law  ({  1188*)— Appkai/— Deci- 
sion. 

When,  in  a  criminal  case,  not  only  the  ev- 
idence, but  the  defendant's  statement  as  well, 
demanded  tbe  verdict  rendered,  a  new  trial  will 
not  be  granted  even  though  the  judge  may  have 
ccmiiDitted  errors  in  his  charge  to  the  jury,  in 
rulings  on  tbe  evidence,  and  in  refusing  to  or- 
der a  mistrial  on  account  of  improper  argu- 
ment of  counsel.  If  the  jury  reached  the  only 
result  which  was  legally  possible  in  the  case, 
the  judgment  of  tbe  trial  judge  will  not  be  re- 
versed merely  for  the  purpose  of  allowing  the 
case  to  be  beard  again,  in  order  that  the  same 
result  may  be  more  technically  reached. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  ||  821o-3219,  3221,  3230;  Dec. 
Dig.  {  1186.»] 


(AdHtional  BvOaTnte  tf  Editorial  Staff.) 

2.  Wkaporb  (J  IS*)— Cabbtiho  Pibtoi,  With- 
out License— JusnncATiON. 

That  defendant  anticipated  the  commission 
of  adultery  by  his  wife  and  another,  which  it 
would  require  the  use  of  a  pistol  by  him  to 
prevent,  did  not  jnstify  his  carrying  a  pistol 
without  the  license  required  by  Acts  1910,  p. 
134,  where  he  had  anticipated  snch  conduct  for 
several  days  and  carried  the  pistol  more  than 
a  day  before  using  it,  during  which  period  he 
had  ample  time  to  procure  a  license. 

[Ei.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  H  16,  17;    Dec.  Dig.  |  13.*] 

Error  from  City  Court  of  Waycross;  Jna 
C.  McDonald,  Judge. 

Melvin  Williams  was  ccmvlcted  of  carry- 
ing a  pistol  without  a  license,  and  brings 
error.    Affirmed. 

Parker  8c  Walker,  of  Waycross,  for  plain- 
tiff in  error.  A.  B.  Spence,  Sol.,  and  Crawley, 
Redding  &  Crawley,  all  of  Waycross,  for  the 
State. 

RUSSELL,  C.  J.  Tbe  defendant  was  in- 
dicted for  the  offense  of  carrying  a  pistol 
without  having  obtained  the  license  required 
by  law.  His  guilt  was  abundantly  shown 
by  the  evidence  for  the  prosecution,  but  If 
he  bad  denied,  in  his  statement  at  the  trial, 
the  possession  of  the  pistol  (although  he  ad- 
mitted that  he  bad  not  obtained  a  license 
to  carry  a  pistol),  we  would  reverse  the  Judg- 
ment of  the  trial  Judge  refusing  the  grant  of 
a  new  trial.  Furthermore,  if  it  had  appeared, 
from  tbe  defendant's  statement  at  the  trial 
that  be  procured  the  pUtol  in  tbe  Imminence 
of  pressing  danger,  to  defend  himself  against 
a  deadly  or  felonious  assault,  we  would  be 
obliged  to  grant  a  new  trial,  not  only  because 
of  the  reasonableness  of  his  use  of  the  pis- 
tol, but  also  because  no  time  to  obtain  a  li- 
cense for  the  legal  possession  of  the  pistol 
had  Intervened.  The  law  does  not  expect  tbe 
performance  of  impossibilities.  If  the  case 
bad  been  similar  in  its  facts  to  that  of  Harris 
V.  State,  80  S.  E.  695,  tbe  Judgment  of  the 
trial  court  would  necessarily  have  to  be  re- 
versed. .The  defendant  in  error  evidently 
attempted  to  place  his  defense  upon  the  prin- 
ciples controlling  that  case,  and  it  is  cited 
and  relied  upon  by  bis  counsel.  However, 
from  tbe  statement  of  tbe  defendant  in  tbe 
present  case,  a  marlced  difference  in  the  two 
cases  is  readily  apparent  In  that  case  the 
husband,  suspecting  his  wife,  went  in  search 
of  her  and  ascertained  that  she  was  In  a 
nearby  house  with  her  suspected  paramour. 
His  suspicions  were  verified  by  his  failure 
to  obtain  admission  into  the  house,  where 
the  circumstances  were  sufSjdent  to  convince 
any  one  that  his  wife  and  tbe  man  in  ques- 
tion were  alone  together  in  a  room,  tbe  door 
of  which  was  fastened.  The  husband  ran 
back  a  very  short  distance  to  one  of  the 
neighboring  houses.  Under  the  pressing 
exigency  of  the  situation,  be  borrowed  a  pis- 
tol and  ran  back  to  the  room  where  his  wife 
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was  about  to  commit  adultery  or  was  in  the 
act,  and  naed  the  pistol,  as  he  had  the  right 
to  do.  In  preventing  the  adulterous  inter- 
course. In  that  case  we  held  that  in  the  rea- 
sonable contemplation  of  the  law,  there  was 
no  time  for  Harris  to  get  the  license.  The 
offense  would  have  been  complete  before  he 
could  get  the  license,  and  the  use  of  the  pis- 
tol in  resentment  of  the  accomplished  offense 
would  not  be  Justifled.  In  the  present  case 
it  appears  from  the  defendant's  statement 
that  he  had  for  some  time  suspected  the  crim- 
inal intimacy  between  his  wife  and  one  Will 
Dugger,  and  had  reproached  Will  Dugger  for 
attentions  to  her.  In  one  of  these  conver- 
sations, it  is  true,  Will  Dugger  said  that  he 
was  not  afraid  of  the  defendant,  and  that  he 
knew  a  woman  of  the  street  when  he  saw  one, 
though  he  denied  that  he  had  ever  had  inter- 
course with  the  defendant's  wife.  Suspect- 
ing future  intimacy  between  his  wife  and 
Dugger,  according  to  his  own  statement,  the 
defendant  got  the  pistol  and  put  it  in  his 
pocket  the  day  before  the  transaction  which 
Is  the  basis  of  the  defense  in  this  case.  He 
carried  the  pistol  in  his  pocket,  not  only  on 
the  streets,  but  to  a  dance  which  be  attended 
prior  to  the  difficulty.  He  says  that  he  had 
the  pistol  and  used  it  because  be  saw  his  wife 
and  Will  Dugger  "hugged  up"  over  a  bridge 
railing,  but  he  himself  states  that  this  was 
on  one  of  the  public  bridges  in  the  city  of 
Waycross,  and  at  an  hour  and  In  surround- 
ings in  which  the  act  of  adultery  could  not 
reasonably  have  been  anticipated  as  possible. 
From  the  context  in  which  the  phrase  "hug- 
ged up"  is  used  tn  the  defendant's  statement, 
it  can  be  presumed  only  that  the  parties 
were  leaning  over  the  bridge  in  perhaps  im- 
proper proximity  for  persons  not  related. 

[2]  As  was  held  in  Gosper  v.  State,  13  Ga. 
App.  305,  79  S.  E.  94,  the  offense  of  carrying  a 
pistol  without  taking  out  the  license  required 
by  law,  as  in  every  other  act  denounced  by 
the  law  as  criminal,  the  culpability  of  the 
accused  must  be  determined  by  the  intent 
with  which  the  act  was  done.  The  grava- 
men of  the  offense  of  carrying  a  pistol  with- 
out obtaining  a  license  is  the  failure  to  ob- 
tain the  license.  Other  penal  laws  are  di- 
rected to  the  manner  in  which  a  pistol  may 
be  carried  and  the  places  at  which  the  carry- 
ing of  a  pistol  is  forbidden,  but  the  act  of 
1910  (page  134)  is  sweeping  In  its  scope,  and 
forbids  any  person,  at  any  time,  or  at  any 
place  except  his  own  dwelling  or  place  of 
business,  to  carry  a  pistol  without  first  having 
obtained  the  license  prescribed  therein,  un- 
less be  belongs  to  one  of  those  classes  special- 
ly excepted  by  the  statute ;  and  there  can  be 
no  excuse  for  not  obtaining  the  license  unless 
it  appears  from  the  evidence  that  the  accused 
did  not  have  sufficient  time  to  have  obtained 
the  license  before  there  was  necessity  for  the 
use  of  the  pistol,  although  it  may  appear  that 
the  use  of  the  pistol  was  Justifiable.    So  in 


the  present  case,  even  if  the  defendant  bad 
been  Justified  in  the  use  of  the  pistol  on  the 
occasion  in  question,  his  statement  that  he 
got  the  pistol  and  carried  it  for  more  than 
a  day  before  there  was  any  actual  necessity 
for  its  use  destroyed  any  defense  of  wtalcb 
he  might  otherwise  have  availed  himself.  If 
the  scene  presented  to  the  defendant  at  the 
time  that  he  encountered  his  wife  and  Will 
Dugger  upon  the  bridge  reasonably  support- 
ed the  inference  that  an  act  of  adultery  was 
impending  or  in  progress,  the  use  of  the  pistol 
on  the  iwrt  of  the  husband  might  have  been 
Justified;  still  the  offense  of  carrying  the 
pistol  without  obtaining  the  license,  when 
there  had  been  ample  time  in  which  to  obtain 
the  license,  was  already  completed.  This 
marks  the  distinction  between  the  case  at 
bar  and  the  case  of  Harris  v.  State,  supra. 
In  the  case  at  bar  the  defendant  prepared 
for  the  possible  emergency  in  which  the  use 
of  a  pistol  might  be  Justifiable  by  designedly 
violating  the  law  whidi  prohibits  the  carry- 
ing of  a  pistol  without  obtaining  a  license. 
In  the  Harris  Case  the  violation  of  the  letter 
of  the  law  was  a  mere  incident  in  the  right- 
ful exercise  of  the  defendant's  right  to  de- 
fend his  wife  and  the  sanctity  of  bis  borne. 

We  think  perphaps  the  court  erred  In  per- 
mitting the  prosecution  to  Introduce  testi- 
mony as  to  the  good  character  of  a  witness.  In 
support  of  his  testimony,  when  his  character 
had  not  been  attacked  or  his  testimony  con- 
tradicted,- and  that  the  admission  of  this 
testimony  was  error  upon  the  further  ground 
that  where  there  is  an  attempt  to  impeach 
a  witness  by  disproving  the  facts  testified  to 
by  him,  he  cannot  be  sustained  by  proof  of 
general  good  character.  Remarks  of  counsel 
for  the  state  were  prejudicial,  and  in  a 
close  case  we  would  be  inclined  to  hold  tbat 
the  court's  refusal  to  award  a  mistrial  en- 
titled the  defendant  to  another  trlaL  As 
was  said  in  Jones  v.  State,  81  S.  E.  SOI: 

"When  the  defendant's  character  ia  not  in 
evidence,  and  his  statement  at  the  trial  is  all 
that  is  offered  in  his  behalf,  it  is  especially  im- 
portant that  nothing  be  done  or  said  by  coansel 
for  the  state,  in  contravention  of  the  lef^  pro- 
prieties that  might  naturally  tend  to  discredit 
the  defendant  before  the  jury." 

[1]  However,  nothing  is  better  settled  than 
that  when  a  verdict  is  demanded  by  all  the 
evidence,  and  no  other  finding  upon  the  evi- 
dence adduced  would  be  legal  or  proper,  a 
new  trial  wlU  not  be  granted,  no  matter  what 
errors  may  have  been  committed.  We  confess 
that  this  statement  is  extremely  broad,  and 
yet,  where  the  evidence  would  require  the 
same  result  on  another  trial,  it  would  be  a 
travesty  on  Justice  to  retry,  and  again  try, 
a  cause,  in  order  to  be  certain  that  every 
detail  in  the  proceeding  is  technically  cor- 
rect 

Judgment  affirmed. 

ROAN,  J,,  absent  on  account  of  sIckneBB. 
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BELMAS  T.  STATE.     (No.  6734.) 
(Court  of  Appeals  of  Georgia.    Sept  23.  1914.) 

(Byllaiut  Iv  the  Court.) 

1.  liABOBNT    (S    66*)    —   SUFI-ICIENOT    OV    EVI- 
DENCE. 

The  evidence  authorized  the  yerdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

(Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  {{  152,  164,  166,  167-169;  Dec. 
Dig.  I  66.*] 

2.  Cbiminai,   Law    (jj   763,   764*)— Instbcc- 

TIONS— WiTHDBAWAl.  OF  ISSUES— INTENT. 

The  instruction  of  the  court  of  which  com- 
plaint is  made  did  not,  as  contended,  withdraw 
from  the  consideration  of  the  jury  the  vital  in- 
gredient of  larceny — the  intent  to  steal.  The 
words  ''under  these  circumstances"  referred  to 
the  intent  to  steal,  which  the  court  had  imme- 
diately before  mentioned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  1731-1748,  1762,  1768,  1770; 
Dec.  Dig.  §S  763,  764.*] 

(Additional  Byllabui  by  Editorial  Stajf.) 

3.  Larceny  (§  1*)  — Element  of  Offense  — 
"Simple  Larcent." 

"Simple  larceny"  is  the  wrongful  taking 
and  carrying  away  by  any  person  of  the  per- 
sonal goods  of  another  with  the  intent  to  steal 
the  same. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  $  1;    Dec.  Dig.  |  1.* 

ITor  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Simple  Larceny.] 

Error  from  Superior  Court,  Johnson  Coun- 
ty;   K.  J.  Hawkins,  Judge. 

Gabriel  Belmas  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

J.  L.  Kent,  of  Wrightsville,  for  plaintUf  in 
error.  E.  h.  Stephens,  SoL  Gen.,  of  Wrights- 
ville, for  the  State. 

RUSSELL,  C.  J.  [1]  1.  When  this  case 
was  here  before  (Belmas  v.  State,  12  Ga.  App. 
363,  77  S.  E.  188),  this  court  held  that  the 
evidence  was  insufficient  to  authorize  the 
conviction  of  the  accused,  for  the  reason  that 
there  was  evidence  that  the  accused  had 
other  com  besides  that  which  he  had  raised 
as  a  cropper  of  the  prosecutor,  and  because 
there  was  no  evidence  tending  to  show  that 
the  com  sold  by  the  defendant  was  the  miss- 
ing com  alleged  to  have  been  stolen.  The 
evidence  in  that  case  was  not  sufficient  to 
rebut  the  presumption  of  innocence  and  re- 
move all  reasonable  doubt  as  to  the  defend- 
ant's guUt.  On  the  next  trial,  however,  in 
addition  to  the  proof  submitted  on  the  fot-mer 
trial,  the  prosecution  introduced  testimony 
of  two  witnesses,  to  the  effect  that  the  corn 
which  the  defendant  sold  came  from  the  crib 
where  the  prosecutor's  corn  was  kept,  and 
that  the  defendant  did  not  have  any  corn 
except  what  he  had  given  permission  to  grind 
into  meal ;  and  it  appears  that  the  evidence, 
though  weaK,  is  sufficient  to  authorize  the 
couvlction  of  the  accused. 

[2]  2.  In  the  motion  for  a  new  trial  excep- 
tion is  taken  to  the  following  charge  of  the 
court: 


"It  is  contended  by  tbe  state  that  certain 
com,  the  property  of  the  prosecutor,  Mr.  Hlcka, 
was  put  in  one  of  his  cribs  on  his  plantation, 
and  the  defendant  was  given  access  thereto  for 
a  certain  purpose,  that  is,  to  get  meal,  to  ose 
the  com  for  the  purpose  of  getting  meal  for  bis 
use  and  his  family's  use.  'The  state  contends 
that  the  accused,  without  authority,  took  this 
com  and  carried  it  away  and  sold  it  with  the 
intent  to  steal  the  same,  and  I  charge  you  that 
if  yon  believe  the  defendant,  under  these  cir- 
cumstances, took  any  of  this  corn  and  used  it 
for  any  other  purpose  than  for  meal  for  the  use 
of  himself  and  family,  he  is  guilty;  that  is,  if 
he  took  it  and  carried  it  away  and  disposed 
of  it." 

[3]  It  Is  argued  that  this  was  error  be- 
cause it  withdrew  from  the  jury  the  vital 
ingredient  in  all  larceny,  to  wit,  the  intent 
to  steal;  thereby  leaving  the  Jury  to  con- 
clude that  if  the  defendant  disposed  of  the 
com  in  any  manner,  he  was  guilty.  Excep- 
tion is  further  taken  upon  the  ground  that 
the  charge  was  a  misstatement  of  law,  and 
that,  under  the  instructions,  together  with 
the  statement  of  the  state's  contention,  the 
defendant  would  be  guilty  of  larceny  for  an 
immaterial  violation  of  authority,  without 
any  intent  to  steal,  and  that  this  could  not 
be  the  basis  of  a  charge  of  larceny.  Jt  will 
be  noted  that  the  words  "under  these  cir- 
cumstances" refer  back  to  the  contentions 
of  the  state,  one  of  which  is  that  the  defend- 
ant carried  the  corn  away  and  sold  it  with 
intent  to  steal.  For  this  reason,  we  do  not 
think  a  jury  of  ordinary  intelligence  could 
have  failed  to  apprehend  that  It  was  es- 
sential that  the  intent  to  steal  should  be 
shown.  The  conrt  had  already  defined  the 
offense  and  Instracted  the  jury  that  simple 
larceny  was  the  wrongful  taking  and  carry- 
ing away  by  any  person  of  the  personal 
goods  of  another  with  Intent  to  steal  the 
same.  The  charge,  taken  as  a  whole,  was 
abstractly  correct  See,  in  this  connection, 
Murdock  v.  Adamson,  12  Ga.  App.  275,  77  S. 
B.  181;  Mosley  v.  State,  11  Ga.  App.  1,  74 
S.  E.  569. 

Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 


(IS  Ga.  App.  269) 
IRVINE  V.  GRANT.    (No.  6587.) 
(Court  of  Appeals  of  Georgia.     Sept.  23,  1914.) 
(8i/llalut  ly  the  Court.) 

1.  Trial   (§   321*)— "Published   Verdict"— 
What  Constitutes. 

A  verdict  is  not  a  verdict  in  law  until  re- 
ceived and  published  in  open  court  Handley 
V.  McKee,  8  Ga.  App.  570,  573,  70  S.  E.  94. 
"A  verdict  shall  be  considered  as  published  eo 
instanti  in  which  it  is  handed  to  the  plaintifTs 
counsel  or  other  person  directed  by  the  court 
to  receive  it"  IVlerchants'  "Bank  of  Macon  ▼. 
Rawls,  7  Ga.  191,  50  Am.  Dec.  394.  Where  a 
jury  agree  on  their  verdict  write  it  out  have  It 
signed  by  their  foreman,  and  deliver  it  to  the 
clerk,  by  the  direction  and  in  the  presence  of 
the  judge,  it  is  "published."  FerriU  &  Pace 
V.  Ferryman,  34  Ga.  576.  In  the  case  sub 
j'idice  the  jury  retired  and  agreed  upon  a  ver- 
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diet,  which  was  written  upon  the  petition  by 
the  foreman  and  duly  signed.  The  jury  then 
returned  into  court,  and  "while  said  jury  was 
standing  in  the  jury  box,  but  before  the  verdict 
had  been  announced,  published,  or  handed  to 
any  officer  of  said  court,  and  while  the  same 
was  being  held  by  the  foreman  of  said  jury," 
the  court  withdrew  the  case  from  the  jury. 
Ueld,  that  there  was  no  legal  verdict,  since  the 
verdict  was  not  published  as  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  7(30-763;   Dec.  Dig.  <  321.»] 
2.  Appkai.  and  Ebbob  (J  957*)— Jodoment  (J 

139*)— Opbninq  Defaui,t— Discbbtion. 
It  was  within  the  discretion  of  the  trial 
judge  to  permit  the  default  to  be  opened,  and  to 
order  a  mistrial,  in  order  that  the  defendant  be 
permitted  to  file  a  plea:  and  as  it  does  not  ap- 
pear, from  an  inspection  of  the  record  that  this 
discretion  was  abused  in  the  instant  case,  there 
is  no  sufficient  showing  to  authorize  a  reversal 
of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3823:  Dec.  Dix.  {  957:* 
Judgment.  Cent  Dig.  {{  265-268;  Dec.  Dig.  | 
139.*] 

8.  FU.INO  or  Answsb— AssioRiiBNTa  or  Eb- 
bob. 

A  discussion  of  the  authority  of  counsel  to 
file  the  answer  permitted  by  the  judgment  al- 
lowing a  default  to  be  opened  is  wholly  ir- 
relevant to  the  merits  of  the  court's  adjudica- 
tion upon  the  motion  to  open  a  default ;  and 
since  we  hold  that  the  court  did  not  err  in 
opening  the  default,  a  discussion  of  the  remain- 
ing assignments  of  error  would  be  premature. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  James  Irvine  against  B.  M. 
Grant  Judgment  for  defendant,  and  plain- 
tiff brings  error.    AflBrmed. 

Jno.  W.  ft  R.  W.  Crenshaw,  and  Burton 
Smith,  all  of  Atlanta,  for  plaintiff  in  error. 
Smith,  Hammond  &  Smith,  of  Atlanta,  for 
defendant  In  error. 

WADE,  J.    Judgment  affirmed. 

ROAN,  X,  absent  on  account  of  alckness. 


(15  Ga.  App.  tn) 

McEACHERN   t.   NEW  YORK  LIFE   INS. 
CO.    (No.  5271.) 

(Conrt  of  Appeals  of  Georgia.     Sept  22, 
1914.) 

(Syliabut  by  the  Oonrt.) 

1.  InSUBANCE     (§    349*)— LiOAK    AaBBXlCENT— 
"FOBECLOSURE." 

A  life  insurance  policy  was  issued  in  con- 
sideration of  certain  premiums,  to  be  paid  an- 
nually on  a  specified  date,  and  subsequently 
the  insurance  company  made  a  loan  to  the 
insured  in  accordance  with  the  terms  of  the 
policy,  interest  to  be  paid  annually  in  advance. 
To  secure  the  loan  the  insured  assigned  and 
delivered  the  policy  to  the  company  as  a  pledge, 
and  also  executed  and  delivered  to  the  company 
a  loan  agreement  containing  the  following  fore- 
closure clause:  "That  said  loan  shall  become 
due  and  payable :  (a)  Either  if  any  premium  on 
said  policy  or  any  interest  on  said  loan  is  not 
paid  on  the  date  when  due,  in  which  event 
said  pledge  shall,  without  demand  or  notice 
of  any  kind  (every  demand  and  notice  being 
hereby  waived),  be  foreclosed  by  said  company 
by    deducting   the    amount   due    on    said    loan 


from  the  reserve  on  said  policy  computed  ac- 
cording to  the  American  Experience  Table  of 
Mortality,  and  interest  at  the  rate  of  4V^  per 
cent  per  annum,  and.  If  after  said  deduction 
there  is  any  balance  of  said  reserve  as  so  com- 
puted, said  balance  shall  be  taken  as  a  single 
premium  of  life  Insurance  at  the  published 
rates  of  said  company  at  the  time  said  policy 
was  issued,  and  shall  be  applied  to  purchase 
on  the  life  of  the  insured  under  said  policy, 
at  the  age  of  said  insured  on  said  due  date, 
paid-up  insurance  for  such  amount  as  said  bal- 
ance will  buy,  payable  under  the  same  con- 
ditions as  the  original  policy,"  etc.  The  in- 
sured defaulted  in  the  payment  of  interest  on 
the  loan  and  of  premium  on  the  policy.  Held, 
that  upon  such  default  the  pledge  was  not  aa- 
tomatically  foreclosed  in  virtue  of  the  terms 
of  the  loan  agreement;  and  that  a  foreclosure 
of  the  pledge  required  proper  affirmative  ac- 
tion by  the  company,  sufficient  to  show  that 
the  pledge  was  in  fact  foreclosed  in  accordance 
with  the  stipulations  contained  in  the  loan  con- 
tract' 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ff  891,  895-«02,  913;  Dec.  Dig.  ( 
349.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second  Series,  Foreclosure.] 

2.  Insubanck  (§  864*)— LOAR  AaBKEMKNT. 

The  insurance  company  having  failed  to  ez< 
ercise  its  right  of  foreclosure  prior  to  the  death 
of  the  insured,  whereby  the  policy  became  a 
death  claim  against  the  company,  it  could  not 
then  change  the  status  quo  by  foreclosing  the 
pledge  in  the  manner  stipulated  in  the  loan 
contract  and  thereby  deprive  the  decedent's  le- 
gal representative  of  any  valid  right  of  action 
on  the  policy  that  had  accrued  by  reason  of 
the  death  of  the  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  931;    Dec.  Dig.  i  364.*] 

8.  iNSUBANCE    (S    366*)— POLKJT  —  BlOHT  0» 

Election- SuBVivAt. 

Where  a  life  insurance  policy,  payable  to 
the  estate  of  the  insured,  contains  a  nonfor- 
feiture clause  providing  that  after  the  policy 
has  been  in  force  three  full  years,  if  any  sub- 
seauent  premium  is  not  duly  paid,  the  policy 
will  be  indorsed  for  the  amount  of  paid-up 
insurance  specified  in  a  table  thereto  attached, 
less  the  value  of  any  indebtedness  on  the  pol- 
icy, provided  demand  is  made  therefor  with 
surrender  of  the  policy  within  six  months  aft- 
er such  nonpayment,  or,  if  the  policy  is  not  so 
surrendered,  the  insurance  nnder  the  policy 
will,  after  payment  of  any  indebtedness,  be 
extended,  without  request  or  demand  therefor, 
for  the  full  amount,  during  the  term  specified 
in  a  table  on  a  preceding  page,  the  privilege 
of  election  between  two  benefits  thus  guaran- 
teed to  the  Insured  by  the  terms  of  the  poller, 
after  lapse  for  nonpayment  of  a  premium,  is 
a  property  right  and  when  the  insured,  with- 
out having  exercised  such  right  of  election, 
dies  before  expiration  of  the  period  within 
which  election  should  be  made,  such  privilege 
survives  to  his  legal  representative. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  934;    Dec.  Dig.  J  366.*] 

4.  Insubance  (8  623*)— PoLicT— Right  or 
Election— Action  bt  Exbcdtob— Amount 
or  Recovebt. 

While  the  policy,  after  lapse  and  during 
the  period  allowed  for  election,  was  not  In 
force  as  primary  insurance,  still  it  was  in 
force  to  the  extent  of  securing  to  the  insured 
the  secondary  insurance  therein  guaranteed; 
and  the  insured  having  died  before  the  expira- 
tion of  that  period  and  before  repayment  of 
the  loan  referred  to  in  the  preceding  paragraph, 
the  policy  being  payable  to  his  legal  represent- 
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atlve,  his  ezecntor,  upon  proofs  of  death,  and 
demand  made  in  due  time,  was  entitled  to  re- 
cover on  the  policy  the  amount  of  the  extended 
insurance  therein  guaranteed,  less  the  amount 
of  the  loan. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1307,  1308;    Dec  Dig.  {  623.»] 

6.  IKSUKAHCB  (S  612*)— Action  on  Pouot 
—Condition  Precedent— Repatment  of 
Loan. 

The  policy  having  matured  as  a  death 
claim,  repayment  of  Euch  indebtedness  from  otb^ 
er  funds  was  not  a  condition  precedent  to  re- 
covery. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1520-1528;    Dec.  Dig.  |  612.*] 

(Additional  Byllalu*  l»   Bditortal  Staff.) 

&   INSDBANCK      (|      146*)— POUCT— CoNBTBIJC- 

noN. 

An  insurance  policy  must  be  liberally  con- 
strued in  favor  of  the  insured,  so  as  not  to 
unnecessarily  defeat  his  claim  to  indemnity. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  292,  294-298;   Dec  Dig.  g  146.* j 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  F.  E.  McEachem,  ezecatrlz, 
against  the  New  Tork  Life  Insurance  Com- 
pany. Judgment  for  plaintiff  for  less  than 
claimed,   and  she   brings  error.     Reversed. 

On  October  22,  1898,  the  New  York  life 
Insurance  Company  Issued  a  20  annual  pay- 
ment policy  on  the  life  of  Robert  A.  Mc- 
Eachem for  $10,000,  payable  to  Jolin  H. 
McEachem,  father  of  the  insured,  or,  "in  the 
event  of  his  prior  death,  to  the  Insured's  ex- 
ecutors, administrators,  or  assigns,"  etc,  In 
consideration  of  the  sum  of  $488,  to  be  paid 
In  advance,  and  "of  the  payment  of  a  like 
sum  on  the  22d  day  of  October  in  every  year 
thereafter,"  during  the  continuance  of  the 
policy,  "until  20  full  years'  premiums  shall 
have  been  paid."  Certain  privileges  were 
guaranteed  by  the  terms  of  the  policy  under 
the  head  "Special  Advantages."  Under  this 
heading  was  a  "table  of  loans  and  surrender 
values,"  showing  the  amounts  that  would  be 
loaned  on  the  policy,  and  the  amount  of 
paid-up  insurance  and  extended  Insurance 
to  which  the  Insured  was  entitled  at  the  end 
of  each  year  from  and  after  the  end  of  the 
third  year.  According  to  this  table,  at  the  end 
of  the  tenth  year  the  loan  value  of  the  policy 
was  $3,600.  At  the  end  of  the  thirteenth 
year  the  loan  value  was  $5,420,  and  the  in- 
sured was  entitled  to  paid-up  insurance  to 
the  amount  of  $6,500,  or  to  have  the  policy 
extended  for  seven  years  for  $10,000.  Witb 
reference  to  loans,  the  policy  contained,  on 
the  page  following  the  table  above  mention- 
ed, these  stipulations: 

"The  company  will  make  advances  to  the 
insured  as  loans  on  this  insurance  bond  with- 
in the  month  of  grace  allowed  in  payment  of 
premiums,  on  application  to  the  home  office,  at 
the  third  or  any  subsequent  anniversary  of  the 
insurance  within  the  accumulation  period, 
under  the  terms  of  the  company's  loan  agree- 
ment then  in  use,  and  the  following  conditions : 
First.  That  premiums   have   been   paid  in   full 


to  the  time  when  the  loan  is  made,  including 
the  premium  for  the  entire  insurance  year  then 
beginning.  Second.  That  the  amount  loaned  at 
any  time  shall  be  such  as  the  insured  may  de- 
sire, not  to  exceed  the  sums  shown  on  the  ta- 
ble in  the  preceding  page.  The  amount  of 
any  loan  shall  include  any  previous  loan  then 
unpaid.  Third.  That  this  insurance  bond  shall 
tie  duly  assigned  to  the  company  as  collateral 
security  for  the  loan,  and  deposited  at  the 
home  office.  Fourth.  That  interest  in  advance 
at  the  rate  of  6  per  cent,  per  annum  on  all 
loans  from  the  date  of  the  loan  to  the  next  an- 
niversary of  the  insurance,  and  annually  in  ad- 
vance thereafter,  if  the  loans  are  renewed,  until 
they  are  paid  oft." 

Next  came  a  nonforfeiture  clause,  as  fol- 
lows: 

"This  insurance  bond  cannot  be  forfeited 
after  it  shall  have  been  in  force  three  full 
years,  as  hereinafter  provided :  First.  If  any 
subsequent  premium  is  not  duly  paid,  tbis 
insurance  trand  will  be  indorsed  for  the 
amount  of  paid-up  insurance  specified  in  the 
table  on  the  preceding  page,  less  the  value  of 
any  indebtedness  on  tbis  bond,  provided  demand 
is  made  therefor  with  surrender  of  this  bond 
within  six  months  after  such  nonpayment,  such 
paid-up  insurance  being  .payable  either  if  the 
insured  shall  die  before  the  22d  day  of  October, 
1918,  or  if  the  insured  shall  then  be  living;, 
or,  subject  to  the  same  conditions,  this  bond 
may  be  indorsed  for  the  same  amount  of  paid- 
up  insurance,  but  payable  at  death  only,  witb 
a  guaranteed  annual  income,  beginning  on  the 
date  specified  in  the  first  'accumulation  bene- 
fit,' on  the  preceding  page,  equal  to  4  per  cent, 
of  the  total  amount  of  premiums  paid,  taken 
at  the  tabular  annual  rate.  Or,  second.  If  any 
subsequent  premium  is  not  duly  paid,  and  if 
tbis  insurance  bond  is  not  surrendered,  as  pro- 
vided in  the  preceding  clause,  the  insurance 
under  this  bond  will,  after  the  repayment  of 
any  indebtedness,  be  extended,  without  request 
or  demand  therefor,  for  the  amount  of  $10,000, 
during  the  term  provided  in  the  table  on  the 
preceding  page,  payable  only  if  the  insured 
dies  within  said  term.  At  the  end  of  said  term 
the  insurance  shall  cease,  and  the. amount  pro- 
vided in  the  last  column  in  said  table  will  be- 
come payable,  if  the  insured  is  then  living. 
Third.  The  insurance  provided  for  in  the  two 
preceding  clauses  shall  be  based  upon  complet- 
ed insurance  years  only,  and  shall  be  subject 
to  the  conditions  of  this  Insurance  bond,  but 
without  further  payment  of  premiums  and  with- 
out loans,  participations  in  surplus,  or  premium 
return." 

Further  provisions  of  the  policy  material 
to  the  Issues  involved  are  as  follows: 

"Grace  in  payment  of  premiums.  A  grace  of 
one  month  will  be  allowed  in  payment  of  premi- 
ums after  this  insurance  bond  shall  have  been 
in  force  three  months,  subject  to  an  interest 
charge  at  the  rate  of  5  per  cent,  per  annum 
for  the  number  of  days  during  which  the  pre- 
mium remains  due  and  unpaid.  During  the 
month  of  grace  this  insurance  bond  remains 
in  force,  and  the  unpaid  premium,  with  interest 
as  above,  remains  an  indebtedness  to  the  com- 
pany, which  will  be  deducted  from  the  amount 
payable  under  this  bond  if  the  death  of  the  in- 
sured shall  occur  during  the  month." 

"Reinstatement  In  event  of  lapse.  This  in- 
surance bond  will  be  reinstated  on  written  ap- 
plication therefor  within  six  months  after  non- 
payment of  any  premium,  subject  to  evidence 
of  good  health  satisfactory  to  the  company,  and 
payment  of  premiums  to  date  of  reinstatement, 
with  interest  at  the  rate  of  5  per  cent,  per  an- 
num." 

"General  regulations.    All  premiums  are  due 
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and  payable  at  the  home  office,  unless  other- 
wise agreed  in  writing,  bat  may  be  paid  to 
agents  producing  receipts  signed  by  the  presi- 
dent, yice  president,  second  vice  president,  ac- 
tuary, or  secretary,  and  countersigned  by  such 
agents.  If  any  premium  is  not  paid  on  or  before 
£e  day  when  due,  this  insurance  bond  shall  be- 
come void,  and  all  payments  previously  made 
shall  remain  the  property  of  the  company,  ex- 
cept as  hereinbefore  provided.  Any  indebtedness 
to  the  company,  including  any  balance  of  the 
current  .Tear's  premium  remaining  unpaid,  will 
be  deducted  in  any  settlement  of  this  insurance 
bond  or  of  any  benefit  thereunder." 

The  following  appears  from  the  agreed 
statement  of  facts  in  the  brief  of  ttie  evi- 
dence: John  H.  McEachem,  the  beneficiary 
named  In  the  policy,  died  February  8,  1907, 
and  thereupon  the  policy  became  payable 
to  the  executors,  administrators,  or  assigns 
of  the  Insured.  On  November  27,  1908,  the 
insured  obtained  a  loan  of  $2,620  from  the 
company,  and,  to  secure  the  loan,  executed 
a  "policy  loan  agreement,"  as  follows : 

"Whereas  the  undersigned  has  this  day  duly 
received  from  the  New  York  Life  Insurance 
Company  $2,t>20  in  cash,  as  a  loan  upon  policy 
No.  805,953  [the  policy  in  question],  issued  by 
said  company  on  the  life  of  Robert  A.  McEach- 
em, therefore,  in  consideration  of  the  premises, 
the  undersigned  hereby  agrees  as  follows: 

"1.  To  pay  said  company  interest  on  said  loan 
at  the  rate  of  5  per  cent,  per  annum,  payable 
in  advance  from  this  date  to  the  next  anniver- 
sary of  said  policy,  and  annually  in  advance  on 
said  anniversary  and  thereafter. 

"2.  To  pledge,  and  do  hereby  pledge,  said 
policy  as  collateral  security  for  the  payment  of 
said  loan  and  interest,  and  herewith  deposit  said 
policy  with  said   company   at   its  home  oiiice. 

"3.  To  pay  said  company  said  sum  when  due, 
with  interest,  reserving,  however,  the  right  to 
reclaim  said  policy  by  repayment  of  said  loan 
with  interest  at  any  time  before  due,  said  repay- 
ment to  cancel  this  agreement  without  further 
action. 

"4.  That  said  loan  shall  become  due  and  pay- 
able: (a)  Either  if  any  premium  on  said  pol- 
icy or  any  interest  on  said  loan  is  not  paid  on 
the  date  when  due,  in  which  event  said  pledge 
shall,  without  demand  or  notice  of  any  kind 
(every  demand  and  notice  being  hereby  waived), 
be  foreclosed  by  said  company  by  deducting  the 
amount  due  on  said  loan  from  the  reserve  on 
said  policy,  computed  according  to  the  Ameri- 
can Experience  Table  of  Mortality,  and  inter- 
est at  the  rate  of  4^  per  cent,  per  annum  ;  and, 
if  after  said  deduction  there  is  any  balance  of 
said  reserve  as  so  computed,  said  balance  shall 
be  taken  as  a  single  premium  of  life  insurance 
at  the  published  rates  of  said  company  at  the 
time  said  policy  was  issued,  and  shall  be  applied 
to  purchase  on  the  life  of  the  insured  under  said 
policy,  at  the  age  of  said  insured  on  said  due 
date,  paid-up  insurance  for  such  amount  as  said 
balance  will  buy^  payable  under  the  same  condi- 
tions as  the  original  i>olicy,  but  without  pre- 
mium return,  participation  in  profits,  or  farther 
payment  of  premiums,  (b)  (1)  On  the  maturity 
of  the  policy  as  a  death  claim  or  an  endowment ; 

(2)  on  surrender  of  the  policy  for  a  cash  value  ; 

(3)  on  the  completion  of  any  tontine  or  accumu- 
lation dividend  period.  In  any  such  event  the 
amount  due  on  said  loan  shall  be  deducted  from 
the  sum  to  be  paid  or  allowed  under  said  policy. 

"5.  That  the  application  for  said  loan  was 
made  to  said  company  at  its  home  office  in  the 
city  of  New  York,  was  accepted,  the  money  was 
paid  by  it,  and  this  agreement  was  made  and 
delivered  there;  that  said  principal  and  inter- 
est are  payable  at  said  home  office;  and  that 
this  contract  is  made  under  and  pursuant  to 


the  laws  of  the  state  of  New  Tork,  the  place 
of  said  contract  being  said  home  omce  of  said 
company." 

The  annual  premiums  on  the  policy  were 
paid  to  and  accepted  by  the  company  until 
the  one  which  became  due  on  October  22, 
1911.  The  Insured  died  January  13, 1912.  The 
plaintiff  was  appointed  executrix  of  his  will 
on  January  27,  1912,  and.  If  any  one  has  a 
right  to  recover  on  the  policy,  the  right  is 
In  her,  as  executrix.  On  November  29,  1911, 
a  check  was  received  by  mall  at  the  Char- 
lotte branch  office  of  the  Insurance  com- 
pany, as  follows : 

"Red  Springs,  N.  0.  Nov.  22,  1911. 

"Carolina  Bank  &  Trust  Company,  Red 
Springs,  N.  C:  Pay  to  the  order  of  New  York 
Life  Insurance  Company  six  hundred  and  twen- 
ty four  dolUrs   ($624)   for  policy  895,953. 

"Robert  A.  McEachem." 

Accompanying  this  check  was  a  letter  as 
follows: 

"New  Tork  Life  Insurance  Company,  Char- 
lotto,  N.  C. — Gentlemen:  Inclosed  you  will  find 
check  for  six  hundred  and  twenty-four  dollars, 
being  the  premium  due  also  interest  on  loan, 
etc,  on  policy  No.  895,953. 
"Yours  respectfuUv. 

"[Signed]    Robert  A.  McEachem." 

The  letter  and  check  were  delivered  to 
the  postman  after  November  22  but  before 
November  29,  1911.  On  December  1,  1911, 
the  cashier  of  the  C^iarlotte  office  of  the 
company  wrote  the  following  letter,  which 
was  received  by  R.  A.  McEachem  on  De- 
cember 6,  1911: 

"Charlotte,  N.  C.    Dec  1,  1911. 

"Mr.  R.  A.  McEachem,  Atlanta,  Ga.— Dear 
Sir:  We  acknowledge  the  receipt  of  your  re- 
mittance of  $624  and  beg  to  inform  you  that 
November  22d  was  the  last  due  date  on  which, 
under  the  terms  of  the  policy  No.  895,953,  the 
company  could  accept  payment  of  the  amount 
which  fell  due  Oct  22,  1911.  The  company 
will  be  pleased,  however,  to  consider  the  rein- 
statement of  the  policy,  if  the  insured  will  sign 
the  inclosed  application  for  reinstatement,  after 
answering  fully  each  of  the  questions  contained 
therein,  and  have  this  signature  witnessed  and 
return  the  form  at  once  to  this  office.  Pending 
the  return  of  the  application  for  reinstatement, 
and  the  company's  own  consideration  thereof, 
the  remittance  is  held  subject  to  your  order." 

On  December  8tb  and  December  13th  the 
Insured  wrote  to  the  company  for  a  copy  of 
the  policy,  and  on  December  28th  wrote  a 
letter  acknowledging  receipt  of  a  copy  there- 
of. On  December  18th  the  company  wrote  to 
him,  asking  that  he  return  the  health  certifi- 
cate for  the  reinstatement  of  the  policy. 

The  company  held  the  check,  under  the 
terons  of  Its  letter  dated  December  1,  1911, 
until  January  16,  1912,  when  its  cashier  at 
Charlotte  mailed,  by  registered  mall,  a  letter 
addressed  to  Robert  A.  McEachem,  Atlanta, 
Ga.,  stating  that.  Inasmuch  as  be  had  telled 
to  furnish  the  company  with  the  proper  re- 
quirements for  reinstatement  of  the  policy, 
the  check  was  therewith  returned,  and  fur- 
ther stating: 

"This  check  has  been  held  in  this  office  in 
suspense,  subject  to  your  order,  pending  receipt 
of  requirement  as  to  your  present  health,  and 
the  company's  action  on  said  health  certificate." 
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This  letter  was  signed  "Geo.  B.  Stnart, 
Cashier,"  and  was  received  by  the  plaintiff 
after  January  16,  1912.  The  plaintiff  sub- 
mitted proofs  of  death,  which  were  accepted 
as  satisfactory  by  the  company,  and  she  was 
so  notified  by  the  company,  by  letter  dated 
March  11,  1912.  This  letter  contained  the 
following: 

"The  inclosed  voucher  is  to  be  signed  by  you 
as  executrix  of  the  estate  of  the  deceased  and 
same  is  to  be  returned  to  this  o&ce.  Upon  re- 
ceipt of  this  voucher  properly  signed,  we  will 
be  pleased  to  deliver  our  check  on  New  York 
Trust  Company  for  |3,329,  In  full  payment  and 
satisfaction  of  all  claims  and  demands  under 
this  policy." 

In  reply  to  a  request  by  the  plaintiff, 
through  her  counsel,  for  information  as  to 
how  the  above-stated  amount  was  arrived  at, 
the  company  on  April  12,  1912,  wrote  to  her, 
giving  an  illustration  of  the  calculation  by 
which  the  company  ascertained  this  sum, 
and  showing  that  it  was  the  amount  of  paid- 
up  insurance  which  the  reserve,  less  the  in- 
debtedness, would  have  purchased  on  the 
life  of  the  insured  at  the  date  of  the  lapse, 
calculated  according  to  terms  of  the  loan 
agreement  On  April  16,  1912,  the  plaintiff's 
attorneys,  by  letter,  demanded  of  the  defend- 
ant a  settlement  in  accordance  with  the  terms 
of  the  policy,  claiming  that  the  policy  was  a 
valid  subsisting  contract  up  to  date  of  Mc- 
Bachem's  death,  and  stating  that  they  did 
not  believe  the  defendant  could  sustain  the 
proposed  settlement,  etc.  It  was  further 
agreed  In  the  statement  of  facts  that  the 
defendant  was  ready  to  pay  the  amount  al- 
ready tendered,  and  that  the  following  un- 
dated and  unsigned  entry  was  stamped  on  the 
side  of  the  loan  agreement: 

"Foreclosed  and  paid  by  deducting  the  amount 
of  the  debt  from  the  value  of  the  policy. 

"Second  Vice  President." 

The  plaintiff  filed  her  suit  on  June  11,  1912, 
for  $7380,  besides  Interest,  25  per  cent  on 
Oie  liability,  and  attorney's  fees,  alleging 
that  the  policy  was  a  valid  claim  against  the 
defendant  for  Its  full  face  value,  less  the 
indebtedness  of  $2,620,  etc.  The  defendant 
answered,  denying  Indebtedness,  and  averring 
that  the  insured  failed  to  pay  premiums  on 
the  policy  according  to  Its  terms,  and  there- 
fore that  at  the  time  of  his  death  the  policy 
was  void,  eta  By  amendment  the  defendant 
alleged  that  on  March  11,  1912,  it  tendered 
to  the  plaintiff  $3,329  in  full  payment,  being 
the  amount  due  under  the  policy  and  the  loan 
agreement,  etc.  The  case  was  submitted  to 
the  court  for  decision,  without  the  interven- 
tl<»i  of  a  Jury,  on  the  agreed  statement  of 
facts;  and  judgment  was  rendered  In  favor 
of  the  plaintiff  for  $3,329,  besides  interest 
and  costs.    The  plaintiff  excepted. 

Robt  O.  &  Philip  H.  Alston,  of  Atlanta, 
for  plaintiff  in  error.  Shepard  Bryan,  Q.  C. 
Mlddlebrooks,  and  W.  B.  Tichenor,  aU  of 
Atlanta,  for  defendant  in  error. 

GRAHAM,  J.  (after  stating  the  facts  as 
iLbove).     [1]  1.  The  Judgment  of  the  trial 


Judge  having  been  predicated  on  an  agreed 
statement  of  facta,  the  issue  is  raised  as  to 
whether  or  not,  under  the  principles  of  law 
applicable  thereto,  the  plaintiff  is  entitled  to 
recover  any  larger  sum  than  the  amount 
awarded  by  the  court  If  the  policy  sued  on 
was  properly  foreclosed,  under  the  terms  of 
the  loan  agreement  after  default  of  the  in- 
sured and  prior  to  his  death,  or  if  the  policy 
was  legally  converted  into  paid-up  Insurance 
under  the  first  paragraph  of  the  nonforfei- 
ture provisions  of  the  policy,  then  the  judg- 
ment of  the  trial  judge  is  correct,  because  It 
is  undisputed  that  the  principal  sum  recov- 
ered is  fully  equal  to  the  amount  of  paid-up 
Insurance  which  the  reserve  on  the  policy, 
less  the  indebtedness,  taken  as  a  single  pre- 
mium, would  have  purchased  upon  the  life 
of  the  insured  according  to  the  stipulations 
of  the  loan  agreement  and  conformable  to 
the  provisions  of  the  first  paragraph  of  the 
nonforfeiture  clause  of  the  policy. 

Taking  the  Issues  presented  In  their  natu- 
ral order,  the  first  question  demanding  at- 
tention Is  whether  or  not,  after  default  and 
prior  to  death  of  the  Insured,  the  pledge  was 
properly  foreclosed.  It  is  contended  by 
learned  counsel  for  defendant  that  when  the 
insured  defaulted  In  the  payment  of  Interest 
on  the  loan  and  premium  on  the  bond,  the 
loan  agreement  made  the  loan  due  and  pay- 
able and  caused  the  pledge  to  be  Immediately 
and  automatically  foreclosed.  In  view  of  the 
provisions  of  that  agreement  It  seems  to  us 
this  argument  Is  hardly  plausible.  The  car- 
dinal rule  in  construing  contracts  is  to  ascer- 
tain the  intent  of  the  parties,  "so  that  the 
whole  •  »  •  contract,  and  every  part 
thereof,  may,  so  far  as  they  are  consistent 
with  the  rules  of  law,  be  carried  into  effect" 
West  V.  Randle,  79  Ga.  31,  3  S.  B.  455. 
Would  it  be  consonant  with  the  terms  of  that 
agreement  to  say  that  inaction  of  the  com- 
pany, after  default  of  the  Insured,  would  not 
leave  the  matter  of  foreclosure  in  suspense ; 
that  failure  of  the  company  to  take  affirma- 
tive action  would  not  continue  the  loan,  not- 
withstanding nonpayment  of  interest  or  pre- 
miums? The  company  will  not  so  construe 
the  contract,  for,  according  to  the  letters 
written  by  the  defendant  to  the  insured  after 
the  default,  the  matter  of  foreclosure  was 
held  in  suspense  "pending  the  return  of  the 
application  for  reinstatement  of  the  policy 
and  the  company's  own  consideration  there- 
of." Going  a  step  further.  If  foreclosure  was 
suspended  during  the  negotiations  between 
the  defendant  and  the  insured,  and  until  the 
insured's  check  was  returned  by  the  company, 
as  appears  from  the  agreed  statement  of 
facts,  when  and  at  what  moment  was  the 
alleged  automaton  set  in  motion?  What  evi- 
dence is  there  in  the  record  that  anything  oc- 
curred prior  to  the  death  of  the  insured, 
either  automatically  or  otherwise,  effectuat- 
ing the  provisions  of  the  loan  agreement  in 
reference  to  the  foreclosure?  If  the  pledge 
I  was  not  automatically  foreclosed  as  contend- 
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ed,  were  any  effectnal  proceedings  to  fore- 
close Initiated  by  the  company  prior  to  deatb 
of  the  Insured? 
"Foreclosed"  has  been  defined  to  mean: 
"To  shut  out;  to  bar;  used  of  the  process  of 
destroying  an  equity  of  redemption."  Boot.  I>. 
Diet 

Foreclosure  of  the  pledge,  under  terms  of 
the  loan  agreement,  required  some  affirma- 
tive action  on  the  part  of  the  defendant, 
amounting  to  a  compliance  with  the  stipula- 
tions contained  in  that  contract  (some  un- 
equivocal act),  suflJclent  to  show  that  the 
pledge  was  in  fact  foreclosed  in  accordance 
with  the  method  specified  In  the  agreement 
Stratton  v.  N.  Y.  Ins.  Co.,  U5  Va,  267,  78 
S.  E.  639,  640 ;  Brady  y.  Prudential  Ins..  Co., 
9  Misc.  Rep.  6,  29  N.  T.  Supp.  44 ;  O'Brien 
▼.  PrudenUal  Ins.  Co.,  12  Misc.  Bep.  127,  33 
N.  Y.  Supp.  67.  The  language  used  in  the 
loan  agreement  obviously  required  the  com- 
pany, if  it  foreclosed  the  pledge  under  the 
power  delegated,  to  do  something  for  the  ben 
eflt  of  the  insured.  It  was  required,  after 
deducting  the  Indebtedness  from  the  reserve, 
to  apply  the  balance  to  the  purchase  of  paid- 
up  insurance  of  a  certain  kind  on  the  life  of 
the  insured,  different  in  some  respects  fjrom 
the  primary  insurance  guaranteed  In  the  pol- 
icy. Was  this  duty  performed?  At  the  time 
of  the  death  of  McEachem,  what  evidence, 
either  documentary  or  parol,  did  he  have  to 
show  that  be  possessed  a  paid-up  policy  of 
Insurance,  as  provided  for  in  the  loan  agree- 
ment in  event  of  foreclosure?  The  burden  of 
proof  rested  upon  the  defendant  to  prove  the 
foreclosure,  if  any  occurred,  and  yet,  as  ap- 
pears from  the  record,  the  absence  of  any 
satisfactory  evidence  of  foreclosure  Is  con- 
spicuous. Practically  the  only  evidence  re- 
lating to  that  issue  is  the  undated  and  un- 
signed entry  stamped  on  the  side  of  the  loan 
agreement  and  the  letters  of  the  defendant 
written  after  death  of  the  Insured;  and 
these  letters  contain  no  definite  statement  as 
to  when  the  company  converted  the  policy  In- 
to paid-up  insurance. 

It  is  urged  In  behalf  of  defendant  that, 
even  If  there  was  no  foreclosure  before  Mc- 
Eachern's  deatb,  the  power  of  foreclosure, 
like  a  power  of  sale  in  a  loan  deed,  sur- 
vives the  death  of  the  maker  of  the  instru- 
'  ment,  and  can  be  exercised  at  any  and  all 
times.  Conceding  this  to  be  the  general  rule. 
In  the  light  of  the  record,  it  would  hardly 
be  compatible  with  legal  and  equitable  prin- 
ciples to  confirm  a  forfeiture  pure  and  simple 
by  holding  that,  after  the  policy  had  became 
a  death  claim  (after  the  defendant  had  be- 
come both  debtor  and  creditor  with  the 
fund  in  hand),  the  company  had  the  right 
to  change  the  status  quo  by  exercising  the 
power  of  foreclosure,  and  thereby  deprive 
the  plaintiff  of  any  valid  right  of  action 
which  had  accrued  to  her  upon  the  policy 
by  reason  of  the  death  of  the  insured.  By 
referring  to  clause  (b)  (1)  of  paragraph  4 
of  the  loan  agreement.  It  will  be  seen  that 


Just  such  a  contlngoior  was  tiierrin  antic- 
ipated and  provided  for.  The  death  of  the 
insured  was  one  of  the  specified  events  that 
would  raider  the  loan  due  and  payable; 
and  It  Is  therein  stated  that: 

"In  anv  such  event,  the  amount  dne  on  the 
loan  shall  l>e  deducted  from  the  sum  to  be  paid 
or  allowed  under  said  policy." 

We  are  therefore  constrained  to  hold,  in 
view  of  the  facts  contained  In  the  record, 
that  there  was  no  proper  foreclosure  of  the 
pledge,  and  that  the  loan  and  loan  contract 
were  subsisting  at  the  time  of  the  death  of 
the  insured. 

[2, 1]  2.  The  next  question  to  be  deter* 
mined  more  directly  touches  the  vital  Issues 
of  the  case.  The  pledge  not  having  been 
foreclosed,  what  valuable  rights,  if  any,  did 
the  insured  have  in  the  policy  at  the  time 
of  his  death?  And,  If  he  had  any  sudi 
rights,  did  they  survive  to  the  plaintiff  as 
his  representative? 

[I]  "No  rule  In  the  interpretation  of  a 
policy  Is  more  fully  established,  or  more 
controlling  and  Imperative,  than  that  which 
declares  that  in  all  cases  It  must  be  lib- 
erally construed  in  favor  of  the  insured 
so  as  not  to  defeat,  without  plain  necessi- 
ty, his  claim  to  indemnity,  which,  in  mak- 
ing the  insurance  contract,  it  was  his 
object  to  secure."  May  on  Insurance,  182 ;  N. 
Ti  Ufe  Ins.  v.  Babcock,  104  Ga.  77,  30  S.  E. 
278,  42  L.  R.  A.  88,  69  Am.  St  Bep.  134 ;  Ar- 
nold V.  Empire  Ins.  Co.,  8  Oa.  App.  685,  60 
a.  E.  470;  Mut  tdfe  Ins.  Co.  T.  Durden,  9 
Oa.  App.  797,  72  S.  E.  295. 

It  is  undisputed  that  McEachem  did  not 
pay  the  premium  falling  due  October  22, 
1911,  and  that  It  was  not  paid  during  the  30 
days  of  grace,  to  wit,  on  or  before  November 
22d  foUowlng.  The  check  sent  by  him  to  the 
company  and  held  by  it  till  January  16,  1912, 
was  not  received  and  accept^  as  payment, 
nor  did  the  holding  of  the  check  amount  to 
a  waiver,  for  the  company,  upon  receipt. of 
the  check  after  expiration  of  the  grace  pe- 
riod, immediately  advised  the  Insured  that  it 
could  not  accept  the  check  as  payment,  and 
that  it  was  held  subject  to  his  order,  pending 
the  return  of  the  application  for  reinstate- 
ment Therefore,  as  the  case  stands,  the 
premium  falling  due  October  22,  1911,  was 
not  paid,  and  the  policy  lapsed.  On  Janu- 
ary 13th  McEachem  died,  2  months  and 
22  days  after  the  default,  and  more  than  13 
years  after  the  issuance  of  the  policy.  The 
nonforfeiture  clause  of  the  policy  provided 
that  after  the  policy  bad  been  In  force  full 
three  years,  if  any  subsequent  premium 
was  not  paid,  it  would  be  converted  Into 
paid-up  Insurance,  provided  demand  was 
made  therefor  with  surrender  of  the  policy 
within  six  months;  or,  if  the  policy  was 
not  surrendered  as  above  provided,  the  in- 
surance under  the  policy  would,  after  repay- 
ment of  any  Indebtedness,  be  extended  for 
the  full  amount  of  |10,000  during  the  term 
provided  for  in  the  table  on  the  preceding 
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IMige.  There  were  two  forms  of  Insurance 
provided  for,  primary  and  secondary.  So 
long  as  the  premiums  were  duly  paid,  the  in- 
sured was  entitled  to  the  primary  insurance, 
which,  if  carried  to  maturity,  would  have 
entitled  the  insured  to  certain  accumula- 
tion  benefit  therein  provided  for,  in  addition 
to  the  face  value  of  the  policy.  When  the 
policy  lapsed,  as  above  stated,  his  right  to 
primary  insurance  was  forfeited,  and  the 
company's  liability  was  remitted  to  the 
secondary  Insurance  provided  for  In  the 
nonforfeiture  provisions  above  quoted,  to  wit, 
paid-up  Insurance  or  extended  insurance. 
During  the  13  years  preceding  the  lapse, 
the  premium  paid  each  year  by  the  in- 
sured was  not  only  paying  for  current 
insurance,  but  was  building  up  a  reserve 
to  the  policy,  which  paid  for,  and  legally 
entitled  him  to,  the  secondary  Insurance 
guaranteed  by  the  policy  In  case  the  lapse 
should  occnr  by  failure  to  pay  premlum& 
He  was  as  much  entitled  to  the  secondary 
insurance  after  the  lapse  as  he  was  to  the 
primary  insurance  prior  to  the  lapse.  He 
had  paid  for  both.  The  privilege  of  election 
between  the  two  forms  of  secondary  insu- 
rance (paid-up  and  extended  Insurance)  af- 
ter lapse  was  not  a  mere  gratuity  on  the 
part  of  the  company.  The  insured,  under 
the  terms  of  the  policy,  was  simply  allowed, 
in  one  of  two  ways,  the  privilege  of  enjoy- 
ing the  benefit  of  a  reserve  which  he  had 
accumulated  by  paying  from  year  to  year 
more  than  the  sum  necessary  to  carry  cur- 
rent Insurance.  Therefore,  by  every  rule 
of  reason.  It  would  seem  that  this  right  of 
election  between  the  two  forms  of  secondary 
insurance,  guaranteed  to  the  Insured  by  the 
nonforfeiture  provisions  of  the  policy,  was 
a  valuable  property  right  which,  if  exist- 
ing at  the  time  of  his  death,  survived  to 
his  legal  representative.  And  it  has  been 
BO  held  by  this  court  and  by  some  courts  of 
other  Jurisdictions.  Veal  y.  Sec.  Mut  L. 
Ins.  Co.,  6  Oa.  App.  721,  65  S.  E.  714;  Win- 
chell  V.  John  Hancock  Mut  L.  Ins.  Co.,  Fed. 
Oas.  Na  17,866;  Nielson  v.  Prov.  Assur. 
Soa.  139  Gal.  832,  78  Pac.  168,  96  Am.  St 
Rep.  105;  New  York  Lu  In&  Co.  v.  Noble, 
84  Okl.  108,  124  Paa  612,  45  U  R.  A.  (N.  S.) 
891;  Lenon  v.  Mut  h.  Ins.  Ca,  80  Ark. 
863,  08  S.  W.  117,  8  L.  R.  A.  (N.  S.)  193, 
10  Ann.  Cas.  467;  N.  Y.  life  Ins.  Co.  v. 
Onrry,  115  Ky.  100.  72  S.  W.  736,  61  L.  R. 
A.  268,  103  Am.  St  Rep.  297;  Stratton  ▼. 
N.  T.  li.  Ins.  Co.,  supra. 

[4,  5]  It  is  contended  that,  when  the  policy 
lapsed  for  nonpayment  of  premiums,  it  be- 
came forfeited  and  was  no  longer  In  force, 
etc.  That  is  true  in  a  qualified  sense  only. 
It  lapsed  and  was  forfeited  in  so  far  as  the 
primary  Insurance  was  concerned,  but  re- 
mained in  force  to  the  extent  necessary  to 
secure  to  the  insured  the  secondary  insurance 
therein  provided  for.  The  policy  stipulated 
six  months  from  date  of  the  lapse  as  the 


period  in  which  demand  for  paid-up  Inrar- 
ance  should  be  made,  but  no  limit  of  time 
was  fixed  within  which  the  insured  was  n* 
quired  to  avail  himself  of  the  extended  in- 
surance; The  question  of  time,  however,  is 
not  involved  in  the  case  at  bar.  The  insured 
died,  proofs  of  death  were  duly  submitted,  and 
the  full  value  of  the  policy  demanded,  all 
within  six  nlo&ths  from  the  date  of  the  lapse. 
By  October  22,  1911,  McEachem  had  paid 
13  annual  premiums,  amounting  to  16357, 
in  actual  cash,  and  the  reserve  of  the  policy 
had  accumulated  to  the.  extent  that  he  was 
entitled,  under  the  terms  of  the  policy,  to 
seven  years  extended  insurance,  without 
further  payment  of  premiums;  the  only 
condition  annexed  thereto  being  "payment 
of  any  indebtedness."  His  right  to  pay 
the  loan  at  any  time  before  the  foreclosure 
of  the  pledge,  and  thereby  eliminate  that  con- 
dition, seems  to  be  indisputable.  The  $2,620 
which  he  had  gotten  from  the  company  was 
not  given  back  to  him  as  a  part  of  the  re- 
serve he  was  accumulating.  That  sum  was 
loaned  to  him  by  the  company  from  its  funds, 
and  he  was  required  to  pay  interest  thereon 
the  same  as  if  he  had  borrowed  it  from  any 
other  lender.  Incurring  the  debt  did  not  ex- 
tinguish the  policy  or  any  part  thereof.  He 
did  not  sell  the  policy  to  the  company ;  he 
simply  pledged  it  as  security.  All  rights 
guaranteed  to  hUn  by  the  policy  continued, 
subject  to  the  company's  right  to  have  the 
indebtedness  paid,  and  its  power  to  foreclose 
the  pledge  for  that  purpose. 

It  has  been  said  that,  when  an  insurance 
company  lends  money  to  one  of  its  policy 
holders,  it  is  in  no  difl»«nt  position  from 
any  other  lender  of  money;  and  In  lending 
its  money  it  is  subject  to  the  same  rules 
governing  banks,  trust  companies,  and  other 
corporations  engaged  in  lending  money. 
Stratton,  Adm'r,  v.  N.  Y.  I*  Ins.  Co.,  supra; 
N.  y.  Life  Ins.  Co.  v.  Curry,  supra.  The 
pledge  not  having  been  foreclosed,  McEach- 
em, at -the  time  of  his  death,  had  the  law- 
ful right  to  pay  to  the  company  the  money 
he  had  borrowed,  with  the  interest  thereon, 
and  thereby,  under  automatic  provisions  of 
the  policy,  come  into  the  tmcondltional  en- 
joyment of  the  extended  insurance,  for 
which  he  had  already  fully  paid.  This 
right,  like  an  equity  of  redemption,  was 
not  a  mere  personal  privilege,  but  a  valuable 
property  right  surviving  to  the  representa- 
tive of  the  Insured,  and,  when  the  policy 
matured  by  reason  of  the  death  of  McEach- 
em, it  became  a  death  dalm,  impressed 
with  the  respective  rights  of  the  parties. 
The  plaintifr  having  made  demand  for  the 
full  value  of  the  policy,  payment  of  the  In- 
debtedness with  other  funds  was  not  a  con- 
dition precedent  to  recovery.  The  defendant 
being  thereby  placed  in  the  attitude  of  both 
debtor  and  creditor  with  the  fund  in  hand, 
the  plaintiff  was  entitled  to  recover  the 
amount  of  extended  insurance  stipulated  in 
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the  policy,  less  the  loan  and  interest  thereon. 

As  the  rulings  herein  made  will  leave  the 
case  pending  in  the  dty  court  for  farther 
trial,  it  is  not  necessary  to  review  other 
issues  raised  by  the  assignments  of  error. 

Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  sickness. 
B.  D.  GRAHAM,  Judge  Superior  Courts, 
Oconee  circuit,  was  designated  by  the  Gover- 
nor and  presided  in  this  case  in  place  of 
RUSSGIiL,  C.  J.,  disqualified. 


(15  Oa.  App.  »7) 

PENNINGTON  v.  CITY  OF  SPARTA. 
(No.  5694.) 

(Court  of  Appeals  of  Geort^ia.    Sept.  23,  1914.) 

(SvlUilHU  by  the  Court.) 

1.  Cbiuirai.  Law  (J  1092*)— Writ  or  Ebbob 
— Bill  of  Exceptions — Dismissal. 

A  motion  to  dismiss  a  writ  of  error  upon 
the  ground  that  the  bill  of  exceptions  was  not 
signed  and  certified  within  the  time  prescribed 
by  law  must  be  denied,  when  the  bill  of  excep- 
tions contains  a  recital  that  It  was  presented 
within  the  time  required  by  law,  unless  it  af- 
firmativaly  appears  that  the  failure  of  the  pre- 
siding judge  to  sign  and  certify  the  bill  of  ex- 
ceptions was  caused  by  some  act  of  the  plain- 
tiff in  error  or  his  counsel.  Civil  Code  1010, 
i  6187;  Nation  t.  Jones,  3  Ga.  App.  84,  K9 
S.  B.  330;  Bennett  v.  Ralf,  4  Ga.  App.  184, 
61  S.  E.  887;  Hamage  v.  State,  7  Ga.  App. 
673,  67  S.  E.  6M;  Jones  v.  State,  100  Ga.  C579- 
683,  28  S.  E.  306;  Dykes  ▼.  Brock,  128  Ga. 
393,  396,  67  S.  E.  700;  Nicholson  v.  Dillard. 
137  Ga.  225-228,  73  S.  E.  382. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2303,  2829,  2834-2861,  2919; 
Dec.  Dig.  {  1092.*) 

2.  Insubanob  (i  80*)— Municipal  Cobpoba- 
TioNS  (S  120*)— License  Obdirancbs— Con- 
BTBucTioN— Validity— PaooF. 

A  municipal  ordinance,  among  other  special 
license  taxes,  imposed  "upon  every  life  or  ac- 
cident insurance  company  a  tax  of  |10.  Proof 
that  an  agent  of  some  company  not  disclosed  in 
the  record  failed  to  pay  the  tax  prescribed  by 
the  foregoing  provision  or  requirement  of  the 
ordinance  did  not  authorize  his  conviction  un- 
der an  ordinance  penalizing  the  failure  or  re- 
fusal to  pay  the  municipal  license  tax,  when  it 
was  undisputed  that  the  defendant  was  not  an 
insurance  company.  Municipal  ordinances,  be- 
ing quasi  criminal  in  their  nature,  are  to  lie 
liberally  construed  in  favor  of  those  accused 
thereunder,  and  an  agent  cannot  be  convicted, 
even  as  an  accessory,  for  the  failure  of  his 
principal  to  pay  a  municipal  tax  levied  only  on 
the  company. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  jf  35;  Dec.  Dig.  J  30;*  Municipal 
Corporations,  Cent.  Dig.  §{  274-280;    Dec.  Dig. 

i  m*] 

3.  INSURANCK   (J   80*)— FaILUBE    TO    PaT   MU- 

mciFAL     License     Tax  —  Liabiutt     or 

AOKKT. 

Proof  of  the  refusal  of  an  insurance  compa- 
ny to  pay  a  municipal  license  tax  assessed 
against  it  will  not  authorize  the  conviction  of 
one  of  its  agents  for  his  failure  to  pay  the  li- 
cense tax  for  the  company.  The  judge  of  the 
superior  court  therefore  erred  in  overruling  the 
certiorari. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  35;    Dec.  Dig.  {  30.*] 


Error  from  Superior  C!onrt,  Hancock  Conn- 
ty;  J.  B.  Park,  Judge. 

M.  B.  Pennington  was  convicted  of  rlolat- 
Ing  an  ordinance  of  the  City  of  Sparta,  certi- 
orari was  overruled  by  the  Judge  of  the  su- 
perior court,  and  defendant  brings  error. 
Reversed. 

Joe  W.  Lewis  and  T.  M.  Hunt,  both  of 
Sparta,  for  plaintiff  in  error.  Burwell  & 
Fleming,  of  Sparta,  for  defendant  in  error. 

RUSSELL,  0.  J.    Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  sickness. 


(15  Oa.  App.  2C3> 
STERLING  MUT.  LIFE  INS.  CO.  v.  STAN- 
LEY.   (No.  6432.) 
(Court  of  Appeals  of  Georgia.    Sept  23,  1914.) 
(ByOabus  by  the  Court) 

insttbanob  (|  668*)  —  action  ok  pouot  — 

Question  fob  Jubt— Evidence. 

This  case  is  controlled  by  the  ruling  of 
this  court  in  Stanley  v.  Sterling  Life  Insurance 
Company,  12  Ga.  App.  475,  77  S.  B.  664.  The 
court  did  not  err  in  the  instructions  to  the  ju- 
ry upon  which  error  is  assigned,  nor  in  over- 
ruling the  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  {{  1566,  1732-1770;  Dec.  Dig.  i 
66&*) 

Error  from  City  Conrt  of  Madison;  E.  S. 
Anderson,  Judge. 

Action  by  Green  Stanley  against  the  Ster- 
ling Mutual  Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

F.  O.  Foster,  of  Madison,  for  plalntifC  in 
error.  M.  C.  Few,  of  Madison,  for  defendant 
in  error. 

RUSSELL,  0.  J.  This  is  the  second  ap- 
pearance of  this  case  in  this  court,  the  pres- 
ent defendant  in  error  having  brought  to  the 
October  term,  1912,  a  bill  of  exceptions  com- 
plaining of  a  Judgment  of  nonsuit  Stanley 
V.  Sterling  Mutual  Life  Insurance  Co.,  12  Ga. 
App.  475,  77  S.  E.  664.  The  material  facts  in 
behalf  of  the  plaintlS  were  substantially 
stated  by  Judge  Pottle,  in  rendering  the  de- 
cision in  that  case,  and  there  Is  no  real  dlf^Ter- 
ence  in  the  testimony  for  the  plaintiff  on  the 
previous  trial  and  on  that  which  is  now  under 
review. 

In  oar  adjudication  upon  the  Judgment  of 
nonsuit,  when  the  case  was  here  before,  we 
held:  (1)  That  by  accepting  proof  of  death. 
In  the  statement  furnished  by  the  beneficiary, 
the  Sterling  Mutual  Life  Insurance  Com- 
pany waived  the  right  to  set  up,  as  a  matter 
of  defense,  that  the  proof  of  death  was  not 
furnished  in  compliance  with  one  of  the  stip- 
ulations of  the  contract  of  insurance;  (2) 
that  if  the  insurer,  under  the  circumstances 
stated  in  the  record,  led  the  holder  of  the 
policy  to  believe  that  he  was  going  to  be  paid 
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without  suit,  the  Insurer  could  not  take  ad- 
vantage of  the  provision  In  the  policy  requir- 
ing action  to  be  brought  within  not  less  than 
60  days,  nor  after  the  expiration  of  90  days 
from  the  time  that  proof  of  death  was  made 
and  filed ;  (3)  that  the  plaintiff  was  entitled 
to  recover  the  sum  of  $1  for  each  member  in 
good  standing  at  the  date  of  the  death  of  the 
insured,  where  no  legal  reason  was  ottered 
by  the  Insurer  for  falling  to  collect  assess- 
ments in  accordance  with  the  stipulations  of 
the  policy,  and  there  was  no  sufficient  excuse 
for  falling  to  make  the  call  for  the  assess- 
ments upon  those  members.  We  held  that 
since  there  was  evidence  that  there  were  74 
members  in  good  standing  at  the  time  when 
the  call  or  assessment  should  have  been  made, 
to  meet  the  loss  occasioned  by  the  death  of 
the  plaintiff's  wife,  it  devolved  upon  the  in- 
surer to  present  a  valid  and  legal  reason  why 
the  call  was  not  made. 

Upon  the  trial  now  under  review  the  de- 
fendant introduced  testimony  to  the  effect 
that  It  was  with  the  greatest  difficulty  that 
the  company  succeeded  in  collecting  $74  to 
pay  the  death  claim  of  one  Samuel  Mearn, 
whose  death  preceded  that  of  the  plaintiff's 
wife;  that  other  assessments  were  made  and 
all  of  the  members  lapsed,  and  nothing  could 
be  collected.  The  defendant's  secretary  and 
treasurer  also  contradicted  the  plalntitTs 
statement  to  the  effect  that  he  gave  him  no- 
tice of  the  death  of  his  wife,  and  it  may  be 
said  that  the  testimony  upon  this  material 
issue  was  in  conflict.  However,  upon  this 
trial  the  plaintiff  introduced  a  witness  who 
testified  that  the  secretary  and  treasurer 
told  him  that  the  plaintiff  would  receive  $74 
or  $75  on  his  contract  of  insurance  upon  the 
life  of  his  wife,  and  since  the  testimony  of 
the  secretary  and  treasurer  that  the  assess- 
ment would  likely  not  have  been  paid,  based 
upon  the  fact  that  he  had  had  great  difficulty 
In  collecting  the  Mearn  assessment,  was  a 
mere  conclusion  of  the  witness,  the  Jury  were 
not  compelled  to  accept  the  reason  given  by 
the  insurer  as  an  excuse  for  not  Issuing  the 
assessment  or  as  a  valid  and  sufficient  reason 
for  the  failure  to  perform  that  duty,  which 
we  heretofore  held  to  be  essential.  The  suf- 
ficiency and  validity  of  the  excuse  for  not 
issuing  the  assessment  was,  under  our  pre- 
vious ruling,  left  to  the  decision  of  the  Jury. 
Upon  a  review  of  the  record  it  cannot  be 
said  that  there  was  no  evidence  which  would 
have  authorized  the  Jury  to  infer  that  there 
were  74  members  subject  to  the  assessment, 
for  the  secretary  and  treasurer  himself  swore 
that  if  the  plaintiff's  wife  died  at  the  time 
the  plaintiff  testified  to,  there  were,  at  that 
time,  the  names  of  74  members  still  In  good 
standing.  If  the  testimony  of  the  witness 
Atkinson  was  credible  to  the  Jury,  he  was 
told  by  the  secretary  and  treasurer  of  the 
company,  shortly  after  the  death  of  the  plain- 
tiff's wife,  that  he  would  be  able  to  pay  $65 
or  $75  on  the  policy.    This  statement  indicat- 


ed that  the  secretary  and  treasurer  at  that 
time  believed  there  were  a  sufficient  number 
of  members  in  good  standing  to  make  a  pay- 
ment upon  the  policy,  and,  under  our  previous 
ruling  in  this  case,  there  was  sufficient  evi- 
dence to  entitle  the  plaintiff  to  recover,  unless 
a  good  and  valid  reason  was  presented  for 
not  levying  the  assessment.  The  only  reason 
for  not  levying  it,  as'  appears  from  the  rec- 
ord, was  the  opinion  of  the  secretary  and 
treasurer  that  the  assessment,  even  if  levied, 
would  not  be  paid.  The  Jury  concluded  that 
this  excuse  was  insufficient,  and  we  are  not 
prepared  to  hold  that  it  is  sufficient 

The  instructions  of  which  the  plaintiff  in 
error  complains  appear  to  be  fully  in  accord 
with  the  rulings  of  this  court  upon  the  ques- 
tions presented,  and  are  res  Judicata.  So  far 
as  concerns  these  parties  and  the  subject- 
matter  of  the  suit,  the  former  decision  of 
this  court  is  the  law  of  the  e&ae. 

Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 

(IB  Qa.  App.  267) 

BAINBRIDGE  GROCERY  CO.  T.  CITY 
GROCERY  CO.  (Na  6556.) 

(Court  of  Appeals  of  Georgia.    Sept.  23,  1914.) 
(Syllaiiu  by  the  Court.) 

APPEAI.  and  EBBOB  (§  1005*)— DlSCBKTlONABT 

RXTLiNO — Denial  or  New  Tbial. 

No  material  error  was  committed  in  the 
trial,  and,  the  verdict  beine  fully  authorized  by 
the  evidence,  this  court  will  not  interfere  with 
the  discretion  of  the  trial  judge  in  refusing  a 
new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dis.  SI  3860-3876,  3948-3950; 
Dec.  Dig.  i  1005.»] 

Error  from  City  Coart,  Miller  Connty; 
W.  I.  Geer,  Judge. 

Action  by  the  Balnbrldge  Grocery  Compa- 
ny against  the  City  Grocery  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

P.  D.  Rich,  of  Colquitt,  for  plaintiff  in 
error. 

RUSSELIi,  C.  3.  The  Balnbrldge  Grocery 
Company  brought  salt  on  an  open  account 
for  $105.18  against  the  City  Grocery  Compa- 
ny, alleging  it  to  be  a  partnership  composed 
of  E.  S.  Radney,  J.  S.  Thompson,  and  Mrs. 
Belle  Thompson.  The  name  of  Mrs.  Thompson 
was  stricken,  and  Radney  filed  a  plea  of  "no 
partnership,"  but  admitted  a  liability  in  the 
sum  of  $40.85  (by  reason  of  the  fact  that  he 
had  guaranteed  the  payment  of  that  amount), 
and  stated  that  he  was  willing  to  pay  that 
amount  '^f  the  money  cannot  be  made  out  of 
J.  S.  Thompson,  the  party  whose  payment  on 
said  account  defendant  guaranteed."  On 
the  trial  the  traveling  salesman  of  the  Bain- 
bridge  Grocery  Company  testified  that  Rad- 
ney and  Thompson  told  him  that  Radney 
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was  a  member  of  tbe  Arm  of  City  Orocery 
Company,  and  tbat  It  was  solely  on  tbe  faith 
his  company  had  In  Radney  that  the  goods 
were  shipped.  Radney  testified  that  he  had 
no  connection  with  the  City  Grocery  Compa- 
ny ;  that  he  did  not  order  any  goods  for  that 
store;  tbat  he  had  never  told  the  salesman 
for  the  Balnbrldge  Grocery  Company  that  he 
was  a  partner ;  and  that  the  only  time  he  had 
ever  had  any  connection  with  the  transaction 
sued  on  was  when  the  salesman  Insisted  on 
his  helping  Thompson,  and  he  had  agreed  to 
stand  good  for  the  one  shipment  of  140.85. 
There  was  introduced  in  evidence  a  letter 
from  Radney  to  the  plaintiffs,  as  follows: 

"As  I  have  been  in  bed  sick  all  the  week  and 
have  not  been  able  to  collect  accounts  that  is 
due  the  City  Grocery  Company  puts  me  in  poor 
shape  to  send  check  but  if  you  will  wait  until 
3d  you  may_  look  for  part  or  all  sure,  if  you 
can  not  wait  of  coarse  I  can  not  help  myself. 
I  have  done  lots  of  business  with  you  and  have 
never  beat  yon  out  of  one  cent  [Signed]  E.  S. 
Radney." 

Radney  explained  this  letter  by  saying 
that  be  had  bought  feedstuff  from  the  Baln- 
brldge Grocery  Company  and  told  them  to 
ship  It  to  the  City  Grocery  Company  and 
charge  it  to  him.  The  only  other  evidence 
Introduced  was  the  testimony  of  Thompson, 
who  admitted  the  correctness  of  the  acconnt 
as  against  the  City  Grocery  Company,  but 
stated  tbat  Radney  was  not  a  partner  of  his 
when  the  goods  were  shipped,  and  had  not 
been  for  more  than  a  month  prior  to  tbe  first 
shipment  He  testified  tbat  he  thought  he 
told  Mr.  McDufiSe  (the  salesman)  once  that 
Radney  was  a  partner,  but  tbat  he  was  posi- 
tive that  he  did  not  tell  him  so  when  the 
first  order  was  given,  and  that  Radney  was 
not  a  partner  at  that  time.  The  Jury  fonnd 
the  following  verdict : 

"We,  the  jury,  find  that  B.  S.' Radney  is  not 
a  member  of  the  partnership  alleged.  We  find 
in  favor  of  the  plaintiS  against  the  City  Grocery 
Company  and  J.  S.  Thompson,  and  against  E. 
S.  Radney  in  favor  of  the  plaintiff  for  the  sum 
of  $40.85  and  interest" 

Tbe  plaintiff  filed  a  motion  for  a  new  trial, 
and  excepts  to  the  refusal  of  the  motion. 
It  is  sufficient  to  say  tbat  we  do  not  consider 
that  there  Is  substantial  merit  in  any  of  the 
exceptions  to  the  ruUngs  or  charge  of  the 
court  While  the  charge  might  have  been 
more  full  on  some  of  the  Issues,  it  covered 
the  contentions  of  tbe  parties  sufficiently  for 
the  Jury  to  understand  the  law  covering  the 
material  Issues,  and,  In  the  absence  of  any 
requests  to  cha]:ge,  cannot  be  said  to  have  so 
injuriously  affected  the  plaintiff  as  to  re- 
quire the  grant  of  a  new  trial.  After  all, 
the  Important  Issues  were  of  fact,  and  the 
Jury  seemed  to  have  believed  that  the  pre- 
ponderance of  the  evidence  was  on  the  side 
of  the  defendant  We  do  not  consider  it 
necessary  to  discuss  here  the  law  of  partner- 
ship. We  construe  the  verdict  as  finding 
against  the  City  Grocery  Company  and  J.  S. 
Thompson  for  the  full  amount  sued  for,  as 


they  were  correctly  Instructed  to  do,  and 
against  Radney  for  the  amount  for  which  tie 
admitted  he  was  liable  as  guarantor,  to  wit, 
$40.85.  The  fact  that  the  Jury  found  tlds 
amount  against  Radney  might  have  given 
him  the  right  to  complain,  but  certainly  af- 
fords the  plaintiff,  in  full  accord  with  the 
law  and  the  evidence  submitted,  no  ground 
for  exception.  As  we  see  it,  the  court  did 
not  err  In  refusing  the  grant  of  a  new  trial 
Judgment  affirmed. 

BOAN,  J.,  absent  on  aooonnt  of  sickness. 

''°"°°""  (M  Qa.  W) 

FOOTS  V.  SlflTH. 
(Supreme  Court  of  Georgia.     Nov.  13,  1913.) 

Error  from  Superior  Court,  Gilmer  County; 
Morris,  Judge. 

Action  for  damages  between  one  Foote  and 
one  Smith.  From  the  judgment,  Foote  brings 
error.     Affirmed. 

A.  N.  Edwards,  of  EUijay,  for  plaintiff  in  er- 
ror. A.  H.  Burta,  of  Ellijay,  and  D.  W.  Blair, 
of  Marietta,  for  defendant  in  error. 

PER  CURIAM.  This  case  being  for  decision 
by  a  full  l>ench  of  six  Justices,  who  are  evenly 
divided  in  opinion  (FISH,  C.  J.,  EVANS,  P.  J., 
and  LUMPKIN,  J.,  being  in  favor  of  reversal, 
and  BECK,  ATKINSON,  and  HILL,  JJ.,  be- 
ing in  favor  of  affirmance),  the  judgment  of  the 
court  below  stands  affirmed  by  operation  of 
law. 


(1«8  N.  C.  82) 
CONTINKNTAIi  JEWELRY  CO.  T.  JONES. 
(No.  68.) 

(Supreme  Court  of  North  Carolina.    Sept  16, 
1914.) 

Sales  (t  85*)— Seixeb'b  Remedt— Action  vob 

Pbice. 

Where,  in  an  action  for  the  price  of  goods 
sold,  the  jury  on  ample  evidence  found  tliat 
defendant  had  been  induced  to  hay  the  goods  by 
fraudulent  representations,  and  uat  the  goods 
did  not  correspond  with  the  sample,  judgment 
for  defendant  was  proper. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  II  62,  64;  Dec.  Dig.  |  35.*] 

'  Appeal  from   Superior  Court,   Edgecombe 
County ;   Bond,  Judge. 

Action  by  the  Continental  Jewelry  Com- 
pany against  W.  M.  Jones.  Judgment  for  de- 
fendant, and  plaintiff  appeala    Affirmed. 

J.  M.  Norfleet,  of  Tarboro,  for  appellant 
W,  O.  Howard,  of  Tarboro,  for  appellee. 

PER  CURIAM.  This  action  was  brought 
to  recover  $192,  the  price  of  Jewelry  sold 
to  defendant,  and  be  admitted  liability  for 
tbat  amount,  according  to  the  terms  of  the 
sale,  unless  It  was  found  tbat  the  written 
contract  was  procured  from  him  by  the  fraud 
of  the  plalntilTs  agent,  who  sold  the  goods,  or 
unless  the  goods  had  no  market  value  or 
merchantable  quality  or  did  not  correspond 
with  the  samples  by  which  th^  were  sold. 
The  court  placed  the  burden  of  sbovrtog  tbeae 
defensive  facts  upon  the  defendant,  and  anib- 
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mltted  iBsnes  to  the  jaryi  which  with  the 
answers  thereto,  are  as  follows: 

"1.  Did  the  gooda  delivered  to  defendant  Jones 
bj  plaintiff  have  an;  merchantable  value?  An- 
swer:  Yes. 

"2.  Did  the  goods  delivered  to  defendant  Jones 
br  plaintiff  correspond  with  sample  by  which 
th^  were  sold?    Answer:  No. 

"3.  Was  the  execution  of  contract  referred  to 
procured  by  fraud,  as  alleged?    Answer:   Yes." 

There  was  evidence  to  sustain  the  findings 
of  the  Jury,  and  the  request  by  plaintiff  for 
an  instrnctlon,  that  if  the  jury  believed  the 
evidence,  they  should  answer  the  second  is- 
sue, "Yes,"  and  tlie  third  issue,  "No,"  was 
properly  refused,  as  was  also  the  motion  for 
Judgment  non  obstante  veredicto.  The  case 
involves  nothing  more  than  a  question  of 
fact,  and,  the  Jury  having  found  that  the 
contract  was  obtained  by  fraud,  plaintiff  is 
not  entitled  to  recover.  The  case  states 
that  the  court  fully  instructed  the  jury  as  to 
the  contentions  of  the  parties  and  the  issues, 
and  there  was  no  exception  to  the  charge. 

No  error. 

(les  N.  C.  4K) 

DARDBN  et  nx.  v.  TOWN  OF  PLYMOUTH. 
(No.  27.) 

(Supreme  Court  of  North  Carolina.     Sept  16, 
1914.) 

1.  Mttnicipal  Cobpoe^tions  (8  819*)  —  De- 
fective Sidewalks— Neqlioence. 

Plaintiff,  while  walking  along  a  sidewalk 
at  night  under  a  shed  opposite  a  warehouse, 
struck  an  obstruction  on  the  walk  and  fell  and 
was  injured.  The  surface  of  the  walk  was  un- 
even by  reason  of  loose  brick  and  pieces  of  lum- 
ber thereon,  and  the  opposite  walk  was  also 
obstructed  by  brick  and  building  material  plac- 
ed there  for  the  erection  of  a  building  on  that 
side.  There  were  electric  lights  in  the  town, 
but  they  were  so  placed  that  the  shadow  of  the 
warehouse  and  the  shed  over  the  sidewalk  pre- 
vented proper  effect,  and  it  was  dark  at  the 
time  and  place  of  the  injury.  The  walk  had 
been  in  such  condition  for  two  months  or  more. 
The  warehouse  belonged  to  one  of  the  town 
aldermen,  and  the  chief  of  police  passed  over 
the  place  two  or  three  times  every  day.  Beld, 
that  the  facts  were  sufficient  to  charge  the  town 
with  actionable  negligence. 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1739-1743;  Dec. 
Dig.  {  819.*] 

2.  MnmoxFAL  Cobfobatioks  (|  821*)  —  De- 
fective Sidewalks  —  Injitbibs  to  Psdes- 

TBIANS— GonTBIBUTOBT  NEaUGENOK— QUES- 
TIONS FOB  JUBT. 

In-an  action  for  injuries  to  a  pedestrian  by 
falling  on  a  defective  sidewalk,  evidence  held  to 
require  submission  of  plainaS's  contributory 
negligence  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  If  1745-1757;  Dec. 
Dig.  i  821.»J 

8.  Municipal  Oorpobationb  (|  821*)  —  De- 
fective Sidewalks  —  Knowuedoe  or  De- 
fect—Nxolioence. 

Previous  knowledge  of  a  defect  in  a  side- 
walk on  the  part  of  a  person  injured  does  not 
establish  negligence  on  hUi  part  as  a  matter  of 
law. 

[Ed.  Note,— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1745-1757;  Dec 
Dig.  i  821.*f 


Appeal  from  Superior  Court,  Washington 
County ;  Ferguson,  Judge. 

Action  by  M.  G.  Darden  and  wife  against 
the  Town  of  Plymouth,  to  recover  damages 
for  physical  Injuries  caused  by  defendant's 
alleged  negligence  in  failing'  to  keep  Ito 
streeto  In  proper  repair.  From  a  judgment 
of  nonsuit,  plaintiff  excepted  and  appealed. 

W.  M.  Bond,  Jr.,  of  Plymouth,  for  appel- 
lants. L,  W.  Oaylord,  of  Plymouth,  and  H. 
S.  Ward,  of  Washington,  N.  C,  for  appellee. 

HOKEI,  J.  [1, 2]  The  evidence  on  the  part 
of  plain  tiff  tended  to  show  that,  In  Septem- 
ber, 1912,  about  9  p.  m.  feme  plaintUT  was 
Injured  by  a  fall  as  she  was  endeavoring  to 
go  along  Water  street  in  Plymouth;  that 
the  injury  occurred  under  a  shed  over  the 
street  from  Hampton's  warehouse,  a  brick 
structure  abutting  on  the  street;  that  on 
the  outer  edge  of  the  sidewalk  at  this  place 
there  was  some  kind  of  a  counter  and  on  the 
Inner  edge,  next  the  building,  there  was  a 
pile  of  loose  lumber  sloping  towards  the 
sidewalk  and  narrowing  same  so  that  two 
people  could  not  pass  abreaist.  As  we  under- 
stand the  t&cts,  the  surface  of  the  sidewalk 
here  was  uneven,  by  reason  of  loose  brick 
and  pieces  of  lumber  falling  on  the  same, 
and  the  opposite  sidewalk  was  also  obstruct- 
ed by  brick  and  building  material  placed 
there  for  the  erection  of  some  building  on 
that  side.  That  there  were  electric  llghto 
in  the  town,  but  t^e  same  were  so  placed 
that  the  shadow  of  the  brick  warehouse  and 
the  shed  over  the  sidewalk  prevented  proper 
effect,  and  it  was  right  dark  at  the  time  and 
place  the  injury  occurred;  that  this  pile  of 
lumber  and  the  condition  of  the  sidewalk  at 
the  place  in  question  had  existed  for  two 
months  and  more;  that  the  warehouse  be- 
longed to  one  of  the  town  aldermen;  that 
the  office  of  the  chief  of  police  was  some  dis- 
tance below,  and  that  officer,  himself,  passed 
the  place  at  least  two  or  three  times  every 
day;  that  the  husband's  place  of  business 
was  on  the  same  street,  just  above  the  ware- 
house, and,  on  the  night  In  question,  about 
9  p.  m.,  feme  plaintiff,  who  assisted  in  her 
hnslwnd's  business,  had  left  the  store  and 
was  on  her  way  home,  when  she  fell  on  the 
sidewalk  by  reason  of  the  lumber  pile  and 
the  uneven  surface  there  and  received  severe 
physical  injuries,  from  which  she  had  not 
yet  recovered.  The  witness  stated  tliat  she 
was  mindful  of  the  pile  of  lumber,  and  was 
doing  what  she  could  to  avoid  bMng  hurt 
but,  notwithstanding  her  efforte,  she  stum- 
bled and  fell  and  received  the  Injuries,  as 
stated  and  described  fully  in  the  evidence. 
From  this,  a  fair  summary  of  the  facto  mak- 
ing in  plaintiff's  favor,  as  they  now  appear  of 
record,  we  tUnk  that  the  order  of  nonsuit  was 
erroneous,  and  the  same  must  be  set  aside; 
for,  under  our  decisions  applicable,  if  these 
facte  are  esteblished,   they  permit  the  In- 
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ference  of  culpable  negligence  on  the  part 
of  the  town  In  tbe  care  and  Bupervlsion  of 
tbe  streets  (Bailey  v.  Winston,  157  N.  G.  282, 
72  S.  E.  966;  Fitzgerald  v.  Concord,  140  N. 
C.  110,  52  S.  E.  309:  Bunch  t.  Edenton,  90 
N.  C.  431),  and  in  our  opinion,  the  issue  of 
contributory  negligence  mnst  also  be  referred 
to  the  Jury.  True,  In  several  decisions  to 
which  we  were  referred  by  counsel,  for  de- 
fendant, a  nonsuit  was  sustained,  and  chief- 
ly on  tbe  ground  that  it  appeared  from  the 
testimony  offered  by  plaintifT  himself  that 
be  was,  at  the  time,  fully  aware  of  the  dan- 
gerous conditioDs  complained  of ;  but  a  care- 
ful examination  of  these  authorities  and 
others  of  like  Icind  will  disclose  that  in  these 
cases  the  danger  was  obvious,  and  it  further 
appeared,  either  from  positive  testimony  to 
that  effect  or  from  the  character  of  the  ob- 
structions and  the  facts  and  attendant  cir- 
cumstances, that  tbe  plaintiff  could  not,  at 
the  time,  have  been  properly  careful  for  his 
own  safety.  Thus.  In  Ovens  v.  CJity  of  Char- 
lotte, 159  N.  C.  332,  74  S.  E.  748,  a  case  much 
relied  on  by  defendant,  plaintiff  was  in- 
jured by  driving  against  a  stump  which,  be 
maintained,  was  negligently  left  on  the  street 
by  the  municipal  authorities  and,  it  also 
appeared  that  be  was  fully  aware  of  the  ex- 
istence of  the  stump  and  its  exact  placing, 
"and  could  readily  have  seen  it,  by  an  elec- 
tric light.  If  be  had  been  attentive  to  hia 
driving."  In  Austin's  Case,  146  N.  O.  336, 
59  S.  B.  701,  plaintiff  wa^  not  on  tbe  street 
at  all,  but  was  injured  in  trying  to  go  a 
dangerous  way  across  a  private  lot.  The 
danger,  too,  In  that  case,  was  obvious,  and 
the  risk  was  knowingly  and  voluntarily  In- 
curred by  plaintiff.  And  so,  in  Neal  Case, 
126  N.  0.  412,  35  S.  E.  812.  The  town  had 
constructed  a  perfectly  safe  sidewalk  on 
one  side  of  the  street,  which  was  customarily 
used  by  pedestrians  and  on  the  other  was  an 
abandoned  pathway,  running  near  an  ex- 
cavation that  imported  danger,  and  It  appear- 
ed that  plaintiff,  being  fully  aware  of  the  con- 
ditions and  tbe  custom  and  of  tbe  attendant 
danger,  voluntarily  left  tbe  safe  and  cus- 
tomary sidewalk  and  was  injured  in  attempt- 
ing, at  night,  to  go  along  the  old  path.  And, 
in  Walker's  Case,  96  N.  C.  382,  2  S.  E.  74, 
referred  to  in  Austin's  Case,  supra,  plaintiff 
was  injured  by  falling  into  an  excavation 
wblcb  the  town  authorities  bad  made  on  an 
open  lot,  and  it  appeared  that  he  was  fully 
aware  of  the  existence  of  the  pit  and  the  in- 
cidental danger,  but  "that  he  was  thinking 
of  something  else  at  the  time  and  forgot 
about  the  pit"  But  not  so  here.  According 
to  feme  plaintiff's  account,  she  was  going 
from  her  worlc  place  to  her  borne,  along  the 
street  that  was  provided;  that  she  was 
mindful  of  the  lumtter  pile  and  the  conditions 
attendant,  and  was  doing  what  she  could  to 
avoid  a  fan,  but  the  place  was  rendered  too 
dark  to  observe  fully  by  the  shadow  of  tbe 


bnlldlBg  and  tke  ahed  overhead,  and,  not- 
witlistanding  ber  care,  she  slipped  and  felL 

(I]  Upon  these  facts,  if  established,  we 
must  bold,  as  stated,  that  the  question  of 
contributory  negligence  on  tbe  part  of  plain- 
tiff must  be  referred  to  tbe  jury,  and  that 
the  present  case  comes  under  the  principles 
declared  in  Russell  v.  Monroe,  116  N.  C.  720, 
21  S.  EL  550,  47  Am.  St  Rep.  823,  and  in 
which  it  was  held  ttiat  "previous  knowledge, 
on  the  part  of  a  person  injured,  of  a  defect 
in  a  sldewallc,  does  not  per  se  establish  neg- 
ligence on  his  part" 

There  is  error,  and  tbe  Judgment  of  non- 
suit mnst  be  set  aside  and  the  cause  sub- 
mitted to  the  jury. 

Error. 


am  N.  c.  07) 

HORNTHAL  ▼.  NORFOLK  SOUTHERN  R. 
CO.     (No.  34.) 

(Supreme  Court  of  North  Carolina.     Sept  16, 
1914.) 

1.  AppicAi,  AND  Ebbob  (|  702*)  —  Pbesenta- 
TioN  fob  Bevikw  —  Refusal  of  Instbuc- 

TIONS. 

Where  it  ia  sought  to  review  the  refusal  of 
instructions,  the  entire  charge  should  be  sliown 
in  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  2936-2938;  Dec.  Dig.  I 
702.»] 

2.  Appeal  and  Ebbob  l{  901*)— Pbesuicptior 
— Cokbectness  of  Instbuctions. 

Since  the  burden  is  on  appellant  to  show 
error,  tbe  correctness  of  a  charge  to  which  no 
exception  has  been  taken  will  Im  presumed  on 
appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1771,  3670;    Dec  Dig.  | 

3.  Cabbikbs  (J  209*)— Shipmiiits  —  Dutt  to 
FaBNiSH  Suitable  Cabs. 

The  carrier  should  furnish  for  the  trans- 
portation of  live  stock  a  car  which  is  not  only 
of  tbe  kind  "in  general  and  approved  use,"  but 
is  reasonably  adapted  to  the  requirements  of  the 
particular  service  as  they  would  appear  to  a 
man  of  ordinarr  prudence,  under  the  special 
circumstances  of  the  particular  case. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  925 ;   Dec.  Dig.  |  209.»] 

4.  Cabbiebs  (S  230*)— Damage  to  Shipmewt— 
— Negligence— Question  fob  Jubt. 

Where,  in  an  action  for  the  death  of  a 
horse  from  negligence  of  the  defendant  carrier 
in  transporting  it  in  cold  weather  in  an  open 
slatted  car,  the  evidence  as  to  the  character  of 
the  weather  was  conflicting,  the  question  wheth- 
er the  carrier  was  negligent  in  transporting  the 
horse  in  such  a  car  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  961,  962;   Dec  Dig.  §  230.*] 

Appeal  from  Superior  Court,  Wasbtngton 
County;    Ferguson,  Judge. 

Action  by  Ia  F.  Homthal  against  the  Nor- 
folk Southern  Railroad  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
No  error. 

W.  M.  Bond,  Jr.,  of  Plymontb,  and  Small. 
MacLean,  Bragaw  ft  Rodman,  of  Washington, 
for  appellant  Ward  &  Grimes,  of  Washing- 
ton, N.  C,  for  appellee. 
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WALKEH,  J.  This  action  was-  brought 
to  recover  damages  tor  the  death  of  ft  horse, 
alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant  in  shipping  it  from 
Norfolk,  Va.,  to  Plymonth,  N,  C,  via  Mack- 
ey's  Ferry,  N.  0.,  in  March,  1911.  The  horse 
was  carried  between  those  points  In  an  open 
slatted  car,  the  slats  being  three  to  four 
inches  apart.  The  weather  was  bitter  cold 
and  the  horse  contracted  pnenmonia,  on  ac- 
count of  the  exposure,  soon  after  he  was  de- 
livered to  plalntifF  at  Plymouth,  and  shortly 
thereafter  he  died  of  the  disease.  The  train 
should  have  arrived  at  Plymouth,  according 
to  Its  regular  schedule,  not  later  than  11 
o'clock  a.  m.  the  next  day,  whereas  it  reach- 
ed there  at  3  o'clock  p.  m.,  being  delayed 
about  four  hours,  which  prolonged  the  ex- 
posure to  the  cold.  The  horse,  in  order  to 
preserve  its  health,  should  have  been  sent  in 
a  closed  car,  because  of  the  severe  weather 
at  the  time.  This  was  the  substance  of  plain- 
tiff's evidence.  Defendant  offered  evidence 
tending  to  show  that  the  weather  was  mUd 
and  the  car  a  proper  one  for  the  shipment; 
that  the  train  carrying  the  car  left  Norfolk 
March  23d,  at  10 :30  o'clock  in  the  night  and 
arrived  at  Mackey's  Ferry  at  5 :40  o'clock  the 
next  morning,  and  the  ferry  is  nine  miles 
from  PlymouQi.  It  was  a  through  train  and 
did  not  stop  at  Plymouth,  so  that  the  car 
in  which  the  horse  was  shipped  had  to  be  set 
off  at  the  ferry  until  it  could  be  taken  to 
Plymouth.  It  was  coupled  to  the  train  which 
left  the  feriy  at  11:20  o'clock  a.  m.  on 
March  24th. 

[1,2]  Defendant  requested  several  special 
instructions,  which  were  denied.  The  charge 
is  not  in  the  record,  and  it  does  not,  there- 
fore, appear  what  instructions  were  given  to 
the  Jury  by  the  presiding  Judge.  He  may 
have  refused  the  instructions,  in  the  form 
requested,  and  yet  have  given  them  substan- 
tially in  the  charge,  which,  under  the  cir- 
cumstances, should  have  been  sent  to  this 
court,  and  is  essential  to  a  proper  decision 
upon  the  merits.  If  we  really  thought  that 
any  serious  principle  of  law  is  involved.  If 
we  so  regarded  the  case,  we  would  direct  the 
charge,  or  the  substance  of  it,  to  be  sent  up, 
in  the  exercise  of  our  discretionary  iwwer, 
so  that  a  clear  miscarriage  of  Justice  might 
be  prevented,  tor  we  cannot  assume  tliat  the 
learned  Judge  could  have  missed  the  law  In 
such  a  plain  and  simple  case.  All  presump- 
tions are  in  favor  of  the  rulings  below,  and 
the  appellant  must  show  error,  if  any  was 
committed.  There  is  no  exception  to  the 
charge  of  the  court,  and  we,  therefore,  as- 
sume that  It  was  correct  Carroll  v.  Smith, 
163  N.  C.  204,  79  S.  E.  497. 

[3]  The  furnishing  of  a  car  "in  general 
and  approved  use,"  as  stated  in  the  prayer 
of  defendant,  did  not  fully  discharge  defend- 
ant from  liability,  as  we  have  recently  held, 
't  Is  only  a  part  of  the  obligation  to  carry 


safely,  and  the  car  must,  moreover,  be  rea- 
sonably fit  and  suitable  for  the  particular 
service,  in  the  exercise  of  the  degree  of  care 
which  the  law  requires  of  the  carrier.  A  car 
In  general  use  may  not  be  a  proper  one  for 
the  particular  shipment,  when  the  special  cir- 
cumstances and  surroundings,  condition  of 
the  weather,  length  of  the  Journey,  and  oth- 
er pertinent  facts  are  considered.  Alnsley 
V.  Lumber  Co.,  165  N.  C.  122,  81  S.  E.  4; 
Kiger  V.  Scales  Co.,  162  N.  C.  133,  78  S.  E. 
76.  To  acquit  a  master  or  carrier  of  liabil- 
ity simply  because  the  Implement  or  car  em- 
ployed was  "approved  and  in  general  use" 
might  shut  out  the  consideration  of  negligence 
in  other  respects.  It  is  bis  duty  to  use  such 
cars  or  Implements  as  are  generally  approv- 
ed and  in  general  use,  but  this  is  not  all  of 
it  Something  more  is  exacted  of  him  by  the 
law.  Whatever  Is  done  in  any  ordinary 
service  must,  at  least,  be  reasonably  adapted 
to  its  plain  requirements,  such  as  would  ap- 
pear to  a  man  of  ordinary  care  and  pru- 
dence to  be  suggested  by  the  special  facts 
and  circumstances  of  the  particular  case. 
He  cannot  easily  go  astray  In  this  regard, 
if  he  follows  the  plain  dictates  of  ordinary 
prudence,  not  being  required  to  act  sagacious- 
ly always,  but  to  give  ttiat  degree  of  atten- 
tion and  care  to  the  matter  which  the  ordi- 
narily prudent  man  would  give,  if  it  were  an 
affair  of  his  own  and  his  personal  Interests 
were  Involved.  He  should.  In  other  words, 
do  unto  others  as  he  would  that  they  should 
do  unto  him. 

[4]  But  we  need  not  rest  the  decision  upon 
any  particular  consideration  of  the  prayers, 
as  we  are  of  the  opinion  that  the  case.  In 
Its  substance,  presented  only  an  issue  of 
fact,  which  seems  to  have  been  correctly 
answered  by  the  Jury  and  fairly  submitted 
to  them.  The  real  question  concerned  more 
the  condition  of  the  weather  than  anything 
else.  Was  it  bitter  cold  and  penetrating,  as 
contended  by  the  plaintiff,  or  was  it  mild 
and  balmy  as  a  spring  day,  as  asserted  by 
defendant?  This  was  a  question  of  fact, 
and  not  one  of  law.  The  Jury  evidently 
found  with  the  plaintiff  upon  this  question, 
and  concluded,  under  the  charge  of  the 
court  as  to  the  general  rule  of  liability,  that 
a  prudent  carrier  would  not  have  shipped  a 
horse  in  such  a  car,  under  such  circum- 
stances. 

There  is  no  reversible  error  in  the  case. 

No  error. 

OCT  N.  C.  626) 

CONTINENTAIj  JEWELBX  CO.  V.  ROLAND 
PITTMAN  &  BRO. 

(Supreme  Court  of  North  Carolina.    Sept  16, 
1914.) 

SaJuKS  (§  168%*)— Remedies  of  Selleb— Ef- 
fect OF  Return  of  Goods. 

Where  a  purchaser  of  goods,  who  claimed 

that  the  seller's  agent  agreed  that  they  might  be 

I  returned  if  unsalable  and  unsatisfactory,  did  re- 
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tarn  them,  and  they  were  accepted  and  retained 
by  the  seller,  the  seller  could  not  recover  th« 
purchase  price. 

[Ed.  Note.— For  other  cases,  see  Salei,  Ocut. 
Dig.  SI  400-421;   Dec  Dig.  {  leS^.*! 

Appeal  from  Superior  Oourt,  Edgeooiqbe 
Connty;  BondL  Jadge. 

Action  by  the  Continental  Jewelry  Goia- 
pany  against  Roland  Pittman  &  Bro.  From 
a  judgment  for  plaintiff  for  an  insnfflcient 
amount.  It  appeals.    Affirmed. 

J.  M.  Norfleet,  of  Tarboro,  for  appellant 

WALKEB,  J.  This  was  an  action  for 
the  recovery  of  $06.75,  the  price  of  Jewelry 
and  show  case  sold  to  defendant,  and  which 
he  testified  the  sales  agent  agreed  he  might 
return  if  unsalable  and  unsatisfactory.  De- 
fendant alleged  that  the  goods,  except  some 
of  them  of  the  value  of  $15.90,  were  return- 
ed to  plaintiff  and  accepted  by  it.  He  ad- 
mitted liability  for  $16.90.  The  Jury,  upon 
an  issue  (No.  6)  being  submitted  to  them, 
found  that  the  goods  had  been  returned  and 
accepted  by^  the  plaintiff,  and  that  defend- 
ant was  only  indebted  to  plaintiff  in  the  sum 
of  $15.90,  for  which  amount  Judgment  was 
entered  for  him.  Plaintiff  requested  the 
court  to  charge  that,  on  defendant's  own 
evidence,  it  was  entitled  to  recover  the  full 
amount,  less  the  credits,  viz.,  $06.76,  and  to 
direct  the  answer  to  the  fifth  issue  accord- 
ingly. The  court  refused  to  do  so,  and  plain- 
tiff, having  excepted,  appealed  from  the  Judg- 
ment We  are  of  the  opinion  there  was  evi- 
dence for  the  Jury  to  consider,  to  the  effect 
that  defendant  returned  the  goods,  and  that 
they  were  received  and  kept  by  the  plaintiff, 
and,  the  Jury  Iiaving  found  that  this  was  so, 
the  case  is  governed  by  Medicine  Co.  v.  Daven- 
port 163  N.  a  294,  79  S.  E.  602,  which  de- 
cides that  the  plaintiff  cannot  retain  the 
goods  and  recover  their  price,  a  self-evident 
proposition.  Q^here  was  some  evidence  of 
fraud  by  the  agent  in  procuring  the  contract 
but  we  suppose  it  was  not  submitted  to  the 
Jury  under  a  proper  issue,  as  the  other  ques- 
tion presented  a  more  simple  solution  of  the 
controversy. 

No  error. 

(166  N.  C.  4«S) 

JOHNSON  V.  BOARD  OF  EDUCATION  OF 
WILSON  COUNTY.  (No.  61.) 

(Supreme  Court  of  North  (Carolina.     Sept  16, 
1014.) 

1.  Civil,  Rights  (§  9*)— Schools— Rack— Di- 
vision —  Constitutional  and  Statutobt 
Pbovisions. 

Const  art  9,  |  2,  provides  that  the  Oen- 
eral  Assembly  shall  provide  for  a  general  and 
uniform  system  of  public  schools,  and  that  the 
children  of  the  white  race  and  children  of  the 
colored  race  shall  be  taught  in  separate  public 
schools  without  discrimination.  Article  14,  § 
8,  declares  that  all  marriages  between  a  white 
person  and  a  negro  and  between  a  white  per- 
son and  a  person  of  negro  descent  to  the  third 
generation.    Inclusive,    are    prohibited.       Held, 


that  thonjdi  iuek  constltatlonal  provisions  val- 
idate^  a  marriage  between  a  white  man  and 
a  woman  having  less  than  one-eighth  negro 
blooid,  it  did  not  deprive  the  Legislature  of  the 
uower  to  prevent  the  children  of  such  marriage 
irom  attending  the  white  schools  nor  render  in- 
valid Revisal  1905,  |  4086,  declaring  that  white 
children  shall  be  taught  in  schools  provided 
for  the  white  race  and  all  colored  children  shall 
be  taught  in  schools  provided  for  the  colored 
race,  and  that  no  child  with  negro  blood,  bow- 
ever  remote  the  strain,  shall  attend  a  school 
provided  for  white  children. 

[Ed.  Note.— For  other  cases,  ee«  Civil  Bights, 
Cent  Dig.  |  6;    Dec.  Dig.  $  9.*] 

2.  Civil  Rights  (|  9*)  —  School*  —  Raob — 

"COLOBED." 

The  word  "colored,"  as  used  In  Const  art 
9,  S  2,  providing  for  separate  schools  for  white 
and  colored  children,  and  Revisal  1005,  {  4086, 
declaring  that  colored  children  shall  not  at- 
tend schools  provided  for  white  children,  means 
children  of  negro  blood  In  some  degree. 

[Ed.  Note.— For  other  cases,  see  Civil  Rights, 
Cent  Dig.  f  6;    Dec.  Dig.  I  0.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1274,  1275.] 

Appeal  from  Superior  Court,  Wilson  Coun- 
ty;  Bond,  Judge. 

Mandamus  on  application  of  J.  S.  Johnson 
against  the  Board  of  Education  of  Wilson 
County.  From  a  Judgment  granting  the  writ 
defendant  appeals.    Reversed. 

This  action  was  brought  by  the  plaintiff 
for  a  mandamus  to  compel  defendant  to  admit 
to  the  proper  pubUc  school  of  said  county  for 
the  white  race  his  four  children,  who  are  of 
school  age.  He  alleged  that  his  oldest  child, 
Arthur  Johnson,  attended  sohooli  for  two 
days,  when  he  was  refused  further  admission 
to  and  attendance,  as  a  pupil,  at  the  schooL 
He  thereupon  made  a  demand  upon  the  de- 
fendant for  the  admission  of  all  his  children 
to  the  proper  public  school  of  the  county  for 
the  white  race,  and  that  defendant  refused  to 
comply  with  the  said  demand.  He  further  al- 
leged that  he  was  lawfully  married,  and  the 
children,  in  whose  behalf  he  made  the  de- 
mand upon  the  defendant  are  the  lawful  Is- 
sue of  the  union.  The  essential  allegations 
of  the  complaint  were  virtually  admitted  in 
the  answer,  except  the  ninth,  in  which  it  is 
alleged  that  the  plaintiff's  children  are  en- 
titled to  admission  to  the  schools  for  the 
white  race,  which  is  denied,  and  it  is  averred 
in  the  answer  that  said  children  are  not  en- 
titled to  attend  the  public  schools  for  the 
white  race,  for  the  reason  that  they  have 
negro  blood  In  their  veins.  The  presiding 
Judge,  at  the  hearing  of  the  application  for 
the  writ  of  mandamus,  entered  the  following 
Judgment : 

"This  cause  coming  on  to  be  heard,  all  par- 
ties being  regularly  before  the  court  both  sides 
being  represented  by  counsel,  and  in  addition 
to  the  facts  admitted  in  the  answer,  the  fol- 
lowing specific  fact  is  admitted,  to  wit :  "That 
each  of  said  four  minor  children  have  a  slight 
mixture  of  negro  blood,  the  same  being  less 
in  each  child  than  one-sixteenth,  and,  this 
hearing  being  had  on  the  10th  day  of  February, 
to  which  time  it  had  been  continued  by  con- 
sent, it  is  therefore,  on  the  admisEions  in   the 
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.aswer,  coupled  wltt  the  admiasiona  above  re- 
ferred tO|  ordered,  adjudged^  and  decreed  aa 
foUowa:  That  each  of  said  children  is  en- 
tiUed  to  attend  the  achool  for  white  children 
designated  In  the  complaint,  or  any  other 
school  for  white  children  in  any  other  district 
in  which  said  children,  or  either  of  them,  may 
hereafter  live,  and  the  defendant  board  is  here- 
by ordered  and  directed  to  allow  all  of  said 
children  all  privileges  with  reference  to  said 
school  which  belong  and  appertain  in  any  way 
to  the  white  children  of  said  school  district. 
It  is  further  adjudged  that  the  plaintiSs  re- 
cover of  the  defendant  the  costs  of  this  pro- 
ceeding, to  be  taxed  by  the  clerk  of  the  superior 
court  of  Wilson  County. 

"The  court  bases  its  judgment  upon  the  fol- 
lowing facts: 

"First.  It  is  admitted  in  the  answer  that  the 
father  of  the  said  children  was  the  husband 
by  a  valid  marriage  of  the  mother  of  said 
children. 

"The  Constitution  provides  that  the  liegis- 
lature  shall  provide  separate  schools  for  the 
children  of  the  white  and  colored  races,  and  it 
also  makes  valid  a  marriage  between  a  white 
man  and  a  woman  who  has  not  as  much  as  one- 
eighth  admixture  of  colored  blood.  See  section 
2,  article  9,  and  section  8  of  article  14. 

"The  court  is  of  opinion  that  the  Legislature 
exceeded  its  power  when,  in  section  4086  of 
Pell's  Revisal.  it  attempts  to  deny  the  offspring 
of  a  marriage  which  the  Constitution  says  is 
valid  the  right  which  generally  pertains  to 
children  of  that  particular  race.  In  other 
words,  the  status  of  the  child  is  fixed  by  the 
constitutional  recognition  of  the  marriage." 

Defendant  excepted  to  the  Jndgment,  and 
has  brought  the  case  here  by  appeal. 

Bamen  &  Dickinson,  of  Wilson,  for  appel- 
lant W.  A.  Finch  and  H.  O.  Connor.  Jr., 
both  of  Wilson,  for  appellee. 

WALKER,  J.  (after  stating  the  fttcts  as 
above).  We  are  strongly  of  the  opinion  that 
the  learned  judge  erred  In  rendering  judg- 
ment for  the  plaintiff.  The  facts,  as  stated 
by  him  In  the  judgment,  plainly  Imply  that 
the  children  Inherited  the  negro  blood  from 
their  mother,  and  It  is  admitted  In  the  plead- 
ings that  the  father,  J.  S.  Johnson,  is  a  white 
man,  having  a  pure  strain  of  blood.  But  the 
wife  has  less  than  one-eighth  adniilzture  of 
negro  blood.  So  the  question  Is  presented 
whether  It  was  within  the  constitutional  tww- 
er  of  the  Legislature  to  enact  section  22,  chap- 
ter 435,  of  the  Public  Laws  of  1903,  now  Re- 
visal, i  4086.  In  order  to  acquire  an  accurate 
oonception  of  the  question  Involved,  It  will  be 
well  to  reproduce  here  the  clauses  of  the 
Constitution  and  statute  bearing  upon  it 

[1]  The  Constitution  provides  as  follows: 

Article  9,  i  2:  "The  General  Assembly,  at 
Its  first  session  under  this  Constitution,  shali 
provide,  by  taxation  and  otherwise,  for  a 
general  and  uniform  system  of  public  schools, 
wherein  tuition  shall  be  free  of  charge  to  all 
the  children  of  the  state  between  the  ages  of 
six  and  twenty-one  years.  And  the  children 
of  the  white  race  and  the  children  of  the  colored 
race  shall  He  taught  in  separate  public  schools ; 
but  there  shall  be  no  discrimination  in  favor 
of,  or  to  the  prejudice  of,  either  race." 

Article  14,  §  8:  "All  marriages  between  a 
white  person  and  a  negro,  or  between  a  white 
person  and  a  person  of  negro  descent  to  the 
third  generation  Inclnsive,  are  hereby  forever 
prohibited." 
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Revisal,  i  4086:  "The  children  of  the  white 
race  and  the  children  of  the  colored  race  shall 
l>e  taught  in  separate  public  schools;  but  there 
shall  be  no  discrimination  in  favor  or  to  the 
prejudice  of  either  race.  AU  white  children 
shall  be  taught  in  the  public  schools  provided 
for  the  white  race,  and  all  colored  children 
shall  be  taught  in  the  public  schools  provided 
for  the  colored  race;  but  no  child  with  negro 
blood  in  his  veins,  however  remote  the  strain, 
shall  attend  a  school  for  the  white  race;  and 
no  such  child  shall  be  considered  a  white  child. 
The  descendants  of  the  Croatan  Indians,  now 
living  in  Robeson  and  Richmond  counties,  shall 
faave^  separate  schools  for  their  children,  as 
hereinafter  provided  in  this  chapter." 

Should  It  be  conceded,  for  the  sake  of 
discussion,  that  the  marriage  between  J.  S. 
Johnson  and  the  woman  who  Is  the  mother  of 
his  childr^i  Is  a  valid  one,  it  does  not  by 
any  means,  settie  the  Important  and  delicate 
question,  presented  in  this  record.  In  favor 
of  the  plaintur.  If  article  14,  i  8,  ifroMMUng 
marriage  "between  a  white  person  and  a 
negro,  or  between  a  white  person  and  a  per- 
son of  negro  descent  to  the  third  generation 
inclusive,"  has  the  effect  contended  for  by 
learned  counsel  of  plaintiff,  to  validate  the 
marriage  between  plaintiff  and  the  mother  of 
his  children.  It  does  only  that  much,  and  legit- 
imates the  offspring  of  the  union,  but  by  no 
subtie  alchemy  known  to  the  laboratory  of 
logic  can  It  be  claimed  to  have  extracted  the 
negro  element  from  the  blood  In  the  veins  of 
such  offspring  and  made  It  pure.  The  clause 
merely  prohibited  marriage  between  persons, 
one  of  whom  is  descended  from  a  negro  to 
and  Including  the  third  generation.  It  does 
not  even  declare  that  marriages  between  per- 
sons, one  of  whom  has  negro  blood,  though 
beyond  the  Inhibited  degree,  shall  be  valid, 
but  only  that  a  marriage  between  a  white 
person  and  one  within  the  prescribed  degree 
shall  be  void.  But  It  is  not  necessary  to  the 
dedsion  of  this  case  that  we  should  give  an 
exact  interpretation  of  that  section  of  the 
Constitution  and  thereby  0z  Its  predsa  limits. 
If  It  validates  the  marriage  and  legitimates 
the  progeny,  it  does  not  go  far  enough  to 
deny  to  the  Legislature  the  power  of  classify- 
ing school  children,  so  as  to  exclude  from 
the  public  schools  of  the  white  race  any  and 
every  child  who  had  inherited  negro  blood, 
"however  remote  the  strain,"  or  of  declaring 
by  enactment  that  no  such  child  shall  be  con- 
sidered as  a  member  of  the  white  race.  It 
might  and  perhaps  would,  lead  to  grave  con- 
sequences if  we  should  hold  that  by  section 
8  of 'article  14,  the  Legislature  has  been  de- 
prived of  any  such  power.  While  we  may 
pronounce  an  act  of  the  Legislature  uncon- 
stitutional, as  we  have  often  decided,  the 
right  to  do  so  should  be  exercised  sparingly, 
and  the  conflict  between  the  fundamental 
law  and  the  legislation  should  be  manifest, 
and  clear  beyond  any  reasonable  doubt 
We  should  endeavor,  by  the  use  of  all  rea- 
sonable logic,  to  harmonize  the  two  and 
only  resort  to  the  power  as  a  last  expedi- 
ent, where  our  plain  duty  requires  us  to  ex- 
ercise it  in  order  to  preserve  the  supremacy 
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of  the  Cionstltntlon.  This  case  does  not  re- 
quire us  to  Invoke  the  power,  as  we  are  asked 
to  do  by  the  plaintiff,  upon  the  ground,  aa  he 
contraids,  that  section  4086  of  the  Revlsal  Is 
an  unauthorized  act  of  the  Legislature  and  In 
direct  violation  of  the  Constitution.  Article 
14,  i  8,  leaves  Intact  the  right  of  the  Legis- 
lature to  provide,  in  the  valid  exercise  of  Its 
police  power  and  within  its  unquestionable 
privilege  to  declare  the  public  policy  of  the 
state,  that  children  of  pure  white  blood  and 
those  having  any  negro  blood,  no  matte*  how 
small  a  quantity,  in  their  veins,  shall  be  sepa- 
rated in  the  public  schools.  Nor  would  it 
be  proper  for  us  to  question  the  propriety  or 
expediency  of  such  a  law,  or  to  suggest 
whether  it  Is  wise  or  unwise.  In  this  respect 
the  Legislature  is  a  law  unto  itself,  and  its 
power  to  act,  while,  perhaps,  not  absolutely 
unlimited,  can  rarely  ever  be  disputed.  Un- 
der the  Constitution,  the  lieglslatnre  may 
also  declare,  as  it  has  done  In  Bevisal,  | 
4086,  who  shall  be  considered  a  white  child, 
where  there  Is  an  admixture  of  negro  blood. 
Const  art  9,  {  2,  provides  that  "the  chil- 
dren of  the  white  race  and"  those  "of  the 
colored  race  shall  be  taught  in  separate  pub- 
lic schools,  but  there  shall  be  no  discrimina- 
tion in  favor  of,  or  to  the  prejudice  of,  either 
race."  The  first  part  of  this  clause  taken 
from  the  Constitution  favors  the  legislation 
contained  in  Revlsal,  |  4086,  and  the  last  part 
refers  entirely  to  discrimination  or  prejudice 
in  respect  to  school  privileges  and  accommo- 
dations, and  not  to  racial  divisions  or  separa- 
tion. If  we  give  it  any  such  construction,  it 
would  conflict  with  the  policy  declared  in  the 
first  part  of  the  clause.  There  is  nothing 
else  in  the  Constitution  that  touches  the 
question,  and  we  conclude,  from  what  has 
been  stated,  that  the  Legislature  was  left  free 
to  pass  section  4086  of  the  Revlsal.  If  we 
were  required  to  express  an  opinion,  we 
would  not  hesitate  to  say  that  this  construc- 
tion clearly  makes  for  the  peace,  harmony, 
and  welfare  of  the  two  races,  according  to 
each  race  equal  privileges  and  advantages  of 
education  and  mental  and  moral  training 
with  the  other,  but  keeping  them  apart  in  the 
schoolroom,  where,  by  reason  of  racial  In- 
stincts and  characteristics  peculiar  to  each, 
unplea.sant  antagonism  would  arise,  which 
would  prove  fatal  to  proper  school  regulation 
and  discipline,  and  end,  of  course,  in  disrup- 
tion of  our  school  system — a  deplorable  re- 
sult for  either  race.  But  the  question  has 
been  considered  by  this  court,  in  one  of  its 
phases.  In  FerraU  v.  Ferrall,  153  N.  O.  177, 
69  S.  E.  62.    Justice  Hoke  there  said: 

"It  may  be  well  to  note  that  since  the  deci- 
sion of  Hare  v.  Board  of  Education,  113  N.  C. 
10  [18  S.  E.  55],  the  legislation  as  to  separate 
schools  for  the  two  races  baa  been  changed,  and 
it  is  now  provided  'that  all  white  children  shall 
be  taught  in  the  public  schools  provided  for 
the  white  race,  ana  all  colored  shall  be  taught 
in  schools  provided  for  the  colored  race,  but 
no  child  with  negro  blood  in  its  veins,  however 
remote  the  strain,  shall  attend  a  school  for  th<- 
white  race.'    Public  Laws  1903,  c  485,  g  22; 


Revlsal  1905,  i  4086.  The  language  of  our 
Constitution  on  this  subject  (Article  9,  I  2)  is : 
'And  the  children  of  the  white  race  and  the 
children  of  the  colored  race  shall  be  taught  in 
separate  public  schools;  but  there  shall  be  no 
discrimination  in  favor  of,  or  to  the  prejudice 
of  either  race.'  It  will  be  observed  here  that, 
unlike  the  section  controlling  the  question  ot 
marriage,  the  words  used  are  of  more  general 
import  and  permit  of  legislative  definition  iu 
fixing  the  status  of  the  two  races,  as  in  the 
case  of  Wall  v.  Oyster  (decided  by  the  Supreme 
Court  of  the  District  of  Columbia,  June  7, 
1910)." 

[2]  This  language  of  the  court  to  a  plaio 
recognition  of  the  validity  of  Revlsal,  f  4086, 
to  which  it  refers.  The  context  of  the  opin- 
ion in  that  case  also  sustains  our  view,  but 
we  have  selected  for  quotation  that  part 
which  directly  bears  upon  the  question  and 
places  the  matter  beyond  cavil  or  dispute. 
The  case  of  Wall  v.  Oyster  is  also  in  point, 
as  will  api>ear  by  this  language  of  the  court : 

"Although  providing  for  separate  white  and 
'colored'  schools.  Congress  has  by  no  enactment 
undertaken  to  define  what  race  or  what  per- 
centage or  proportion  of  racial  blood  shall  cnai- 
acterize  an  individual  as  'colored';  therefore 
the  term,  being  without  legislative  definition, 
is  left  to  the  import  ascribed  to  it  in  the  com- 
mon parlance  of  the  people.  There  is  then  tu 
be  examined  whether  in  the  weekday  speech  of 
the  people  the  word  'colored'  bears  a  signifi- 
cance which  should  be  considered  to  include 
this  child.  That  the  common  use  of  the  word 
throughout  the  United  States  is  in  no  wise 
significant  of  mere  complexion  is  quite  defi- 
nitely established  by  considering  the  universal 
habit  of  the  people  in  their  unalterable  fail- 
ure to  apply  It  to  the  Indian,  who  is  red,  the 
Mongrolian,  who  is  yellow,  or  to  the  Malay, 
who  is  brown;  its  application  to  one  of  these 
un-fair  complexions  is  not  any  time  to  be 
heard ;  to  those  of  negro  blood  alone  is  it  ever 
found  to  be  suited;  and  then,  not  depending; 
for  the  propriety  of  its  application  upon  a 
shade  of  particular  blackness,  but  rather  up- 
on an  admixture  of  a  particular  racial  blood, 
the  negro.  Whether  complexions  appear  dis- 
tinctly black  or  approaching  toward  the  fair 
by  gradations  of  shading  is  all  one,  if  there  be 
physical  touches,  whether  of  shade,  hair  or 
physiognomy  telling  of  negro  blood,  such  a 
one  is  held  by  the  people  to  be  'colored,'  de- 
spite his  color  or  want  of  color.  In  conbrma- 
tion  of  the  accuracy  of  this  conception,  one 
need  appeal  to  no  mentor  beyond  the  honesty  of 
his  own  observations  day  by  day.  •  *  •  Ac- 
tual color  seems  to  the  public  mind  to  be  im- 
portant only  as  one  of  the  several  evidences 
which,  if  snfiiciently  pronounced,  serve  to  iden- 
tify the  subject  as  of  the  negro  race;  and 
this  consideration,  that  is  to  say,  the  consid- 
eration of  racial  status,  seems  to  my  mind  to 
measure  an  ultimate  conception  to  which  the 
mind  of  the  people  has  arrived.  It  is  this — 
putting  away  for  the  moment  particular  in- 
stances which  might  present  more  refined  com- 
plications— persons  of  whatever  complexion, 
who  bear  negro  blood  in  whatever  degree  and 
who  abide  in  the  racial  status  of  the  negro;  are 
'colored'  in  the  common  estimation  of  the  peo- 
ple." 

It  will  be  observed  that  the  court,  in  that 
case,  directed  attention  to  the  failure  of  Con- 
gress to  define  the  word  "colored,"  conceding 
its  power  to  do  so.  While  here  we  have  a 
clear  and  accurate  definition  by  the  Legisla- 
ture, whidt  agrees  with  the  public  estimate 
of  who  to  "colored,"  and  definitely  fixes  the 
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ladal  status  of  those  who  may  be  admitted  to 
the  white  public  schools  and  those  who  are 
disqualified  by  blood  for  such  admission.  The 
case  of  Tucker  t.  Blease  (S.  C.)  81  S.  E.  668, 
decided  by  the  Supreme  Court  of  South  Caro- 
lina in  April  of  this  year,  is  also  closely  ap- 
plicable, as  its  facts  are  practically  the  same 
as  those  in  this  record.  It  was  held  there 
that  the  Legislature  could  separate  the  races 
in  the  public  schools,  notwithstanding  a  pro- 
vision of  the  Constitution  of  that  state  sub- 
stantially the  same  as  article  14,  {  8,  of  our 
Constitution.  The  court  also  quotes,  with 
evident  approval  and  in  support  of  its  deci- 
sion, a  passage  from  Plessy  v.  Ferguson,  163 
U.  S.  537,  16  Sup.  Ct  1138,  41  L.  Bd.  256,  as 
follows: 

"The  distinction  between  laws  interfering 
with  the  political  equality  of  the  negro  and  those 
requiring  the  separation  of  the  two  races  in 
schools,  theaters  and  railway  carriages  has 
been  frequently  drawn  by  this  court.  •  ••  • 
A  statute  which  implies  merely  a  legal  dis- 
tinction between  the  white  and  colored  races — 
*  *  *  and  which  must  always  exist  so  long 
as  white  men  are  distinguished  from  the  other 
race  by  color— has  no  tendency  to  destroy  the 
legal  equality  of  the  two  races.  •  •  •  The 
object  of  the  fourteenth  amendment  was  un- 
doubtedly to  enforce  the  absolute  «iuality  of 
the  two  races  before  the  law,  but  in  the  na- 
ture of  things  it  could  not  have  been  intended 
to  abolish  distinctions  based  upon  color,  or 
to  enforce  social,  as  distinguished  from  political, 
equality,  or  a  commingling  of  the  two  races 
upon  terms  unsatisfactory  to  either.  Lafrs 
permitting,  and  even  requiring,  their  separation 
in  places  where  they  are  liable  to  be  brought 
into  contact  do  not  necessarily  imply  the  in- 
feriority of  either  race  to  the  other,  and  have 
been  generally,  If  not  universally,  recognized 
as  within  the  competency  of  the  state  Legis- 
latures in  the  exercise  of  their  police  power. 
The  most  common  instance  of  this  is  connecter! 
with  the  establishment  of  separate  schools  for 
white  and  colored  children,  which  has  been 
held  to  be  a  valid  exercise  of  the  legislative 
power  even  by  courts  of  states  where  the  po- 
litical rights  of  the  colored  race  have  been 
longest  and  most  earnestly  enforced." 

Even  considering  alone  the  welfare  of  the 
two  races,  and  following  the  maxim,  "The 
greatest  good  to  the  greatest  number,"  as 
said  by  the  court  in  Plessy's  Case,  it  would 
seem  to  be  far  better  that  the  children  of  the 
two  races  should  each  be  segregated  than  that 
a  large  majority  of  those  attending  the  public 
schools  should  be  denied  educational  advan- 
tages. It  avoids  the  disastrous  results  of  ra- 
cial antagonisms,  which  cannot  be  removed 
by  legislation,  and  does  not  withdraw  from 
either  race  any  of  the  equal  benefits  of  edu- 
cation conferred  by  the  Constitution  and 
guaranteed  by  the  laws  of  the  land.  This 
policy  of  racial  separation  in  the  schools  Is 
not  only  fixed  by  law  in  plain  terms,  but  is 
commended  by  every  consideration  upon 
which  the  prosperity  and  happiness  of  the 
two  races  are  founded.  Living  side  by  side  In 
a  free  country,  with  equal  rights  before  the 
law,  it  Is  a  Just  and  wise  policy  that  pro- 
vides for  the  maintenance  of  that  harmony 
between  the  two  races  which  is  so  essential 


to  their  friendly  relations  and  to  the  peace 
and  welfare  of  both. 

The  learned  Judge  erred  in  deciding  with 
the  plaintiff,  and  we  must  therefore  reverse 
the  Judgment,  and  direct  that  a  Judgment  in 
accordance  with  this  opinion  be  entered  for 
the  defendant  in  the  court  below. 

Reversed. 

CLABE,  0.  3.,  concurs  in  result 

''°^°°°™  (168  N.  C.  81) 

TAYLOR  et  aL  v.  WILSON.    (No.  40.) 

(Supreme  Court  of  North  Carolina.     Sept  16, 
1914.) 

CANCELLiTIOW    OP    iNSTBtTMKWTS    (8    51*) — IN- 
8TEU  CTIO  NS— SUFFICIE  NCY. 

In  an  action  to  set  aside  a  deed  on  the 
ground  that  the  grantee  had  failed  to  provide 
support  for  persons  which  he  was  thereby  re- 
quired to  support,  an  instruction  that  if  he  fail- 
ed to  provide  for  such  beneficiaries,  or  either  of 
them,  reasonable  support  and  proper  care,  con- 
sidering their  station  and  condition  in  life,  he 
failed  to  comply  with  the  contract  which  he  en- 
tered into  and  which,  by  accepting  the  deed,  be 
stipulated  that  he  would,  and  that  if  he  failed  to 
comply  with  it  he  would  give  up  all  right  and 
interest  conveyed  by  it,  and  it  should  be  de- 
clared void,  fairly  and  correctly  submitted  the 
issue  involved  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  |  108;  Dec.  Dig.  < 
61.*] 

Appeal  from  Superior  Court,  Camden 
County ;   Ferguson,  Judge. 

Action  by  Seiecta  Taylor  and  others 
against  Levi  B.  Wilson.  Judgment  for  de- 
fendant, and  plaintiffs  appeaL    Afilrmed. 

G.  J.  Spence  and  Aydlett  &  Simpson,  all  of 
Elizabeth  City,  for  appellants.  Ward  & 
Thompson  and  R.  W.  Turner,  all  of  Eliza- 
beth City,  for  appellee. 

PER  CURIAM.  The  purpose  of  this  action 
is  to  set  aside  a  deed  from  Alex  Kight  and 
wife  to  defendant  upon  the  ground  that  de- 
fendant failed  to  perform  the  conditions  set 
out  in  the  deed.  Plalntlfls  contend  that  de- 
fendant failed  to  provide  snpport  for  Mary 
Kight,  Margaret  Klght,  or  Sallle  Eight  as 
required  by  the  terms  of  the  deed.  Defend- 
ant alleges  that  be  has  furnished  a  reason- 
ably good  support  for  all  of  the  beneficiaries 
according  to  the  terms  of  the  deed.  Much 
testimony  was  introduced.  His  honor  charg- 
ed the  Jury: 

"I  charge  you  that  if  he  failed  to  provide  for 
these  beneficiaries,  or  either  of  them,  a  reason- 
able support  and  proper  care,  considering  their 
station  and  condition  in  life,  that  then  be  failed 
to  comply  with  the  contract  which  he  entered 
into  and  which,  by  accepting  the  deed,  he  stipu- 
lated In  holding  the  deed  that  he  would,  and 
that  if  he  failed  to  comply  with  it,  he  would  give 
up  all  right  and  interest  conveyed  by  it,  the 
said  deed,  and  it  should  be  declared  void." 

We  think  the  Issue  involved  is  exclusively 
one  of  fact,  and  that  it  has  been  submitted  to 
the  Jury  fairly  and  correctly. 

It  is  unnecessary  to  consider  the  question 
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as  to  whether  plaintiff  can  maintain  this  ac- 
tion, as  the  Issue  of  fact  has  been  decided 
against  her. 
No  error. 

(166  N.  C.  60S) 

KEECH  T.  JOHN  L.  ROPER  LUMBER  CO. 
et  al.     (No.  3&) 

(Supicm*  Court  of  North  Carolloa.     Sept  16, 
1914.) 

1.  Mabteb  and  Sebvant  (j  286*)— Injdbt  to 
Servant— Neoligknce—Submissiok  of  Is- 
sues— SUFTICIENOY   or  EVIDENCE. 

Evidence,  In  an  employe's  action  for  In- 
juriea  from  being  itmck  by  a  falling  log  while 
ne  was  sawing  logs  for  defendant,  held  to  au- 
thorize submitting  to  the  jury  the  question 
whether  defendant  was  negligent  in  .the  manner 
of  piling  the  logs. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  1001.  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042.  1044,  1046-1050; 
Dec.  Dig.  I  286.»] 

2.  Mastes  and  Servant  (|  3ie*)— Ihjubt  to 
Emflot£  of  Independent  Contbactob  — 

lilABIUTT. 

Where  a  company  after  entering  into  a 
logging  contract  contiactg  in  good  faith  with  a 
third  person  to  do  the  logging  in  his  own  way, 
independent  of  the  original  contractor's  control, 
for  a  certain  price,  using  his  own  instrumentali- 
ties, such  third  person,  though  insolvent,  is  an 
independent  contractor  for  whose  negligence  in 
causing  injury  to  an  employ^  the  original  con- 
tractor will  not  be  liable. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  1242,  1243;  Dec.  Dig.  | 

Appeal  from  Superior  Court,  Beaufort 
County;  Ferguson,  Judge. 

Action  by  George  F.  Keecb  against  the 
John  li.  Roper  Lumber  Company,  S.  W.  Wil- 
kinson, and  J.  A.  Wilkinson,  trading  as  S. 
W.  Wilkinson  &  Bro.  From  Judgment  for 
the  lumber  company,  and  against  the  Wil- 
kinsons, they  appeaL    No  error. 

This  is  a  civil  action,  tried  at  Beaufort 
superior  court,  February  term,  1914,  Fergu- 
son Judge,  upon  these  issues: 

1.  Was  the  plaintiff  injured  by  the  negligence 
of  the  defendant  John  L.  Roper  Lumber  Com- 
pany, as  alleged  in  the  complaint?  Answer: 
No. 

2.  Was  the  plaintiff  injured  by  the  negligence 
of  the  defendants  J.  A.  and  S.  W.  Wilkinson,  as 
alleged  in  the  complaint?    Answer:   Yes. 

3.  Did  the  plaintiff,  by  his  own  negligence, 
contribute  to  bis  injury,  as  alleged  by  the  de- 
fendants?    Answer:    No. 

4.  Did  the  plaintiff  assume  the  risk  of  the  in- 
Jury  received  by  him,  as  alleged  by  the  defend- 
ants?   Answer:   No. 

5.  Were  the  defendants  J.  A.  and  S.  W.  Wil- 
kinson, independent  contractors  of  John  L.  Roper 
Lumber  Company?    Answer:   Yes. 

6.  What  damage.  If  any.  Is  the  plaintiff  en- 
titled to  recover?    Answer:   $500. 

Upon  the  Issues,  the  court  rendered  Judg- 
ment in  favor  of  the  Jolm  L.  Roper  Lum- 
ber Company,  dismlsstng  the  action  as  to 
that  corporation,  and  giving  Judgment 
against  the  defendants,  S.  W.  and  J.  A.  Wil- 
kinson, doing  business  as  S.  W.  Wilkinson  & 
Bro.,  for  the  sum  of  $600,  with  costs.    The 


defendants  S.  W.  and  J.  A.  Wilkinson  ap- 
pealed to  the  Supreme  Court 

Small  &  MacLean  and  Bragaw  &  Rodman, 
all  of  Washington,  N.  C,  for  appellants. 
Daniel  &  Warren,  of  Washington,  N.  C.,. 
and  Manning  &  Kltcbin,  of  Raleigh,  for  ap- 
pellee. 

BROWN,  J.  PI]  There  are  only  two  ques- 
tions necessary  to  be  considered  in  the  dis- 
position of  this  appeal:  First,  was  there  any 
evidence  of  negligence?  We  think  that 
there  was  sufficient  evidence  of  negligence 
to  carry  the  case  to  the  Jury.  The  plaintiff 
offered  evidence  tending  to  prove  that  b» 
was  engaged  in  sawing  logs  with  a  crosscut 
saw  for  the  defendant;  that  he  was  strudc 
by  a  log  which  fell  off  the  pile  and  hit  him 
on  the  left  hip  and  knocked  him  down  and 
broke  his  ankle;  that  the  log  that  hurt  him 
was  lying  across  some  other  logs,  and  some 
other  logs  placed  across  that  one.  The  logs 
were  placed  parallel  with  the  railroad  track 
and  across  the  other  logs  diagonally.  The 
log  that  fell  off  and  hit  htm  was  not  placed 
correctly  and  In  the  usual  manner,  but  was 
placed  diagonally  across  the  other  logs  so- 
that  It  was  liable  to  roll  off  and  hit  the 
plaintiff  at  any  moment  These  logs  were 
brought  to  the  place  by  a  skidding  machine, 
which  would  pull  the  logs  from  the  woods 
and  then  they  were  piled  up  near  the  track. 
The  plaintiff  testlfled  in  substance  that  the 
log  that  hit  him  was  not  placed  in  the  usual 
manner  in  which  the  logs  were  accustomed 
to  be  placed;  that  it  was  placed  crosswise 
the  other  logs,  and  then  two  or  three  other 
logs  placed  across  it;  that  he  did  not  dis- 
cover the  particular  danger  at  the  time  that 
he  was  sav^lng.  We  think  the  testimony  of 
the  plaintiff  upon  the  question  of  negligence 
in  the  manner  of  piling  the  logs  was  snfiB- 
dent  to  carry  the  case  to  the  Jury. 

[2]  Second,  It  is  contended  that  one  Dun- 
bar was  having  this  work  done  and  that  he 
was  an  independent  contractor  for  the  Wil- 
kinsons. While  no  special  issue  was  sub- 
mitted involving  this  question,  his  honor 
practically  submitted  it  under  the  second 
issue.    His  honor  Instructed  the  Jury: 

"That  the  Wilkinsons  contend  that  they  are 
not  responsible,  because  .  they  had  transferred 
their  contract  to  Dunbar,  and  this  is  denied  up- 
on tbft  part  of  the  plaintiff.  If  the  Wilkinsons, 
after  they  had  taken  a  contract  from  the  Roper 
Lumber  Company,  made  a  contract  with  Dun- 
bar that  Dunbar  was  to  do  the  logging  in  his 
own  way,  load  the  logs  on  the  train  and  get 
them  out  of  the  woods  and  cut  them  in  proper 
lengths  and  load  them  on  the  train  for  a  certain 
price,  and  do  it  in  his  own  way,  and  the  Wilkin- 
sons were  to  fninish  the  skidder  and  engine,  and 
the  Wilkinsons  furnished  the  skidder  and  engine 
in  proper  condition,  then  Dunbar  would  be  an 
independent  contractor.  He  would  have  the 
right  to  hire  and  discharge  hands  and  be  re- 
sponsible for  their  pay,  and  the  Wilkinsons 
would  not  be  connected  with  the  people  who 
were  working  for  Dunbar,  and  in  that  contract 
they  might  agree  that  the  payments  should  be 
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made  throngh  the  store  of  tbe  WilSinsoiis,  if 
that  wag  part  of  tbe  contract,  bat  aa  the  Wilkin- 
sons had  no  management  oi  control  over  the 
manner  in  which  the  work  was  done,  the  manner 
In  which  the  trees  were  cut  down  and  put  on 
tbe  cars,  then  Dunbar  would  be  an  independent 
contractor.  Tbe  plaintiff,  however,  contends 
that  that  was  not  tbe  purpose  of  making  the 
contract  or  intention  of  Uie  parties.  Tbe  plain- 
tiff contends  that  Dunbar  was  an  insolvent  man, 
and  that  the  most  that  was  intended  by  the  con- 
tract was  that  Diunbar  should  be  put  in  charge 
of  tbe  logging  business  and  take  bis  compensa- 
tion out  of  what  he  could  save  out  of  $3.50  per 
thousand  feet,  and  that  he  was  the  manager  of 
the  Wilkinsons.  If  Dunbar  was  insolvent  and 
was  an  experienced  man,  and  tbe  contract  was 
made  in  good  faith,  still  he  would  be  an  inde- 
pendent contractor.  (But  if  he  was  insolvent, 
it  is  a  circumstance  which  you  will  take  into 
consideration  in  finding  as  to  whether  the  con- 
tract was  made  as  claimed  by  tbe  defendants, 
Wilkinsons.)  If  yon  should  find  from  the  evi- 
dence that  tbe  Wilkinsons  made  this  contract 
with  Dunbar,  and  Dunbar  was  an  independent 
contractor  in  that  he  bad  the  right  to  do  the 
work  in  bis  own  way,  hire  tbe  hands,  employ  or 
discharge  them,  then  the  Wilkinsons  would  not 
be  responsible  for  any  damage  which  migbt  re- 
sult from  any  negligence  of  Dunbar,  or  those  un- 
der his  control,  and  would  not  be  responsible  for 
the  negligence  of  Will  Russ,  and  the  plaintiff 
would  not  be  entitled  to  recover." 

We  think  this  question  was  properly  left 
to  the  Inry,  and  that  there  is  no  error  In 
the  charge  under  which  It  was  submitted. 
Upon  a  review  of  the  whole  record,  we  find 
no  error. 


(MS  N.  a  4S2) 

TBUSTEB8    OF    NORMAL    SCHOOL    OF 

ELIZABETH   CITT   v.  STATlO  BOARD 

OF  EDUCATION  et  al.     (No.  28.) 

(Supreme  Court  of  North  Carolina.     Sept  10, 
1U14.) 

1.  Pbikcipai.  and  Aobrt  (1 176*)— Fbaud  or 
AoBNT  —  Acquisition  of  Fbopxbtt  —  Ux- 
SPONsiBiUTT  or  Pbincifal. 

One  may  not  acquire  and  bold  property 
by  the  fraud  of  his  agent  and  avoid  responsi- 
bility tor  tbe  agent's  acts. 

[Ed.  Note.— For  other  cases,  see  Frincipal 
and  Agent,  Cent.  Dig.  »  tse^MXSS;  Dec.  Dig. 
f  175.*] 

2.  Pbincifai.  and  Aoknt  (|  158*)— Aots  or 
Agent— Feaud. 

Where  the  secretary  of  a  board  of  trustees 
of  a  colored  normal  school,  being  unable  to 
raise  funds  to  renew  the  school  buildings,  car- 
ried out  a  scheme  to  transfer  the  property  to 
the  state  board  of  education,  in  order  that  It 
might  advance  funds  for  colored  normal  school 
privileges,  and  tbe  propert7  was  so  conveyed, 
whereupon  the  state  erected  proper  buildings 
at  heavy  cost  for  a  normal  school,  and  the  sec- 
retary was  only  tbe  agent  of  the  state  board  to 
perform  tbe  ministerial  act  of  delivering  the 
deed  to  such  property  to  it,  it  was  not  charge- 
able with  the  secretary's  fraud  in  representing 
the  deed  as  a  lease  to  the  trustees  who  executed 
it,  and  telling  them  that  it  would  be  operative 
only  so  long  as  a  school .  for  colored  children 
was  conducted  on  the  property. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  ^  583-587;  Doc  Dig.  i 
166.*]  , 

Appeal  from  Superior  Court,  Pasquotank 
County;   Ferguson,  Judge. 
Suit  by  the  Trustees  of  the  Normal  School 


of  Elizabeth  City  against  tbe  State  Board 
of  Education  and  the  Board  of  Trustees  of 
tbe  Colored  State  Normal  School  of  Eliza- 
beth City,  N.  C,  to  set  aside  a  deed  of  cer- 
tain school  land  for  fraud.  Decree  for 
complainants,  and  defendants  appeal.  Re- 
versed. 

CIItII  action  to  set  aside  a  deed  on  the 
ground  of  fraud  and  to  restrain  a  sale  of 
property  thereunder,  tried  before  his  honor. 
Judge  Ferguson,  and  a  Jury,  at  March  term. 
1914,  of  the  superior  court  of  Alamance 
county.  Plaintiffs  alleged  that  they  were 
induced  to  convey  certain  property  In  Eliza- 
beth City  to  defendants  by  the  false  repre- 
sentations of  one  P.  W.  Moore,  a  member 
and  secretary  of  plaintiff  board ;  said  Moore 
acting  in  the  matter  as  agent  of  defendants, 
and  the  deed  In  'question  being  as  follows: 

"This  deed,  made  this  tbe  6th  day  of  August, 
1905,  by  James  E.  Brown,  Elisha  Overton,  Rob- 
ert Bowe,  A.  L.  Hawkins,  Charles  Norfleet, 
Charles  Harvey,  Dr.  G.  W.  Cardwell,  P.  W. 
Moore,  and  W.  B.  Butler,  trustees  of  the  Col- 
ored Normal  School  of  Elizabeth  City,  N.  C, 
parties  of  the  first  part,  to  the  State  Board 
of  Education  of  North  Carolina,  party  of  the 
second  part  witnesseth:  That  whereas,  by 
deed  dated  July  11th,  1870,  executed  by  Ueorge 
D.  Poole,  trustee,  to  T.  W.  Cardosa  et  al.,  trus- 
tees of  the  Colored  Normal  School,  and  their 
successors  in  office  forever,  for  permanent  school 
purposes  for  freedmen  and  children  irrespective 
of  color,  said  deed  duly  recorded  in  Deed  Book 
PP,  page  217,  in  tbe  oflice  of  tbe  register  of 
deeds  of  Pasquotank  county,  conveying  the  here- 
inafter described  tract  or  parcel  of  land ;  and 
whereas,  the  said  property  Is  insufficient  in 
value  and  quantity  to  support  or  maintain  a 
school,  and  the  said  t^stees  cannot  therefore, 
carry  out  the  purposes  of  said  trust;  and 
whereas,  the  state  of  North  Carolina  has  been 
aiding  in  conducting  a  normal  school  on  said 
property  and  purposes  to  further  aid  the  educa- 
tion of  the  colored  race  by  establishing  a  per- 
manent colored  normal  school  in  or  near  Eliz- 
abeth City,  N.  C,  for  the  education  of  the  col- 
ored yontb  of  Elizabeth  City  and  surrounding 
territory ;  and  whereas,  at  a  regular  meeting  of 
the  board  of  trustees  of  the  property  above  re- 
ferred to,  it  was  decided  that  the  said  board 
could  best  carr^  out  the  trust  aforesaid  by  con- 
veying the  hereinafter  described  lot  or  parcel  of 
land  to  the  State  Board  of  Education:  Now, 
therefore,  in  consideration  of  the  premises  and 
the  further  sum  of  five  dollars  in  hand  paid  by 
the  party  of  the  second  part  to  the  parties  of 
the  first  part,  the  receipt  whereof  is  hereby  ac- 
knowledged, the  said  parties  of  tbe  first  part 
have  this  day  bargained,  sold,  and  conveyed 
unto  the  party  of  the  second  part,  its  succes- 
sors and  assigns,  the  following  described  tract 
or  lot  of  land,  situate  in  the  state  and  county 
aforesaid,  and  in  the  town  of  Elizabeth  City, 
and  bounded  as  follows:  Situate  on  the  east 
side  of  Shannon  street,  and  fronting  on  said 
street  alwut  123  or  125  feet,  and  bounded  on 
the  south  by  Brown  street  on  the  east  by  lot 
of  Minerva  Martin,  and  on  the  north  by  lot  of 
Isaac  Leigh,  said  lot  being  about  105  feet  deep. 
To  bare  and  to  bold  the  said  tract  or  parcel  of 
land,  together  with  all  tbe  privileges,  improve- 
ments, and  appurtenances  thereto  belonging  or 
in  any  wise  appertaining,  to  the  said  State 
Board  of  Education  of  the  state  of  North  Caro- 
lina, its  successors  and  assigns,  in  fee  simple, 
with  the  understanding  that  the  property  or 
the  proceeds  from  the  sale  of  tbe  same  shall  be 
devoted  by  tbe  said  party  of  tbe  second  part 
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towards  the  permanent  establishment  of  a  col- 
ored normal  school  in  or  near  Elizabeth  Uity. 
In  testimony,"  etc. 

Motions  of  nonBult,  formally  entered  by 
defendants,  were  overmled,  and  defendants 
excepted.  The  Jury  rendered  the  following 
verdict: 

"1.  Are  the  signatures  of  A.  I<.  Hawkins  and 
E!Usha  Overton,  or  either  of  them,  forgeries?" 
Answer:    "No. 

"2.  Were  the  signatures  of  the  grantors  to  the 
writing  in  question  procured  by  the  fraud  and 
misrepresentation  of  P.  W.  Moore?"  Answer: 
•Tes." 

"3.  Was  P.  W.  Moore  the  agent  of  the  defend- 
ants or  their  board  of  local  managers?"  An- 
swer:   "Yes." 

Judgment  on  the  verdict  for  plaintiff,  and 
defendants  excepted  and  appealed. 

T.  W.  Bickett,  Atty.  Gen.,  T.  H.  Calvert, 
Asst  Atty.  Gen.,  and  Walter  L.  Cohoon  and 
Thos.  J.  Marktaam,  both  of  Elizabeth  City, 
for  appellants.  Isaac  M.  Meekins,  of  Eliza- 
beth City,  for  appelleea 

HOKE,  J.  On  the  hearing.  It  was  made  to 
appear  that  plaintiffs,  "Board  of  Trustees 
for  the  Normal  School  In  Elizabeth  City, 
N.  C,"  had  been  the  owners  of  a  piece  of 
property  In  said  city,  under  a  deed  convey- 
ing same  to  "them  and  their  successors,  to 
their  use  in  fee  simple  forever,  for  perma- 
nent school  purposes  for  freedmen  and  chil- 
dren, irrespective  of  color,"  etc.,  and  a 
school  for  colored  people  had  been  conduct- 
ed for  some  years  on  said  property  by  P.  W. 
Moore,  a  member  of  plaintiff  board  and  its 
secretary;  that,  the  building  being  insuffi- 
cient and  having  become  very  much  dilapi- 
dated, it  became  necessary  to  have  same  re- 
stored and  repaired,  and,  there  being  no 
funds  available  for  the  purpose,  P.  W. 
Moore,  trustee  and  secretary,  applied  for  aid 
to  the  State  Board  of  EXlucation  through  its 
local  board  of  managers  in  Elizabeth  City. 
The  Board  of  Education  stated  that  they 
were  not  authorized  to  advance  money  for 
the  permanent  Improvement  of  property  un- 
less the  title  was  in  the  state,  and  there- 
upon, P.  W.  Moore  having  consulted  with 
his  associates,  they,  in  August,  1905,  exe- 
cuted the  deed  in  question,  intrusted  same 
for  delivery  to  P.  W.  Moore,  and  he  deliver- 
ed it  to  defendants.  Thereupon  the  defend- 
ants entered  Into  possession,  expended  the 
amount  of  $il,000  in  repairing  and  improv- 
ing property,  and  had  a  school  for  the  color- 
ed race  conducted  thereon  for  six  or  seven 
years,  when,  the  buildings  having  again  be- 
come inadequate,  the  board  of  education 
procured  about  23  acres  of  land.  Just  out  of 
the  city  limits,  erected  suitable  buildings 
thereon,  at  a  cost  of  ^2,000  or  more,  and 
are  conducting  a  normal  school  for  the  col- 
ored race  upon  the  latter  property,  in  all 
respects  satisfactory,  so  far  as  the  evidence 
shows.  The  board  then  advertised  the  old 
lot  and  building  for  sale,  the  proceeds  to 
be  used  in  part  payment  of  the  expense  of 
the  present  enterprise,  when  this  action  was 


instituted,  as  stated,  to  prevent  the  sale  and 
to  set  aside  the  deed  on  the  ground  of  fraud- 
ulent representations  on  the  part  of  P.  W. 
Moore  by  which  his  cotrustees  were  induced 
to  sign  the  deed. 

[1]  It  is  not  claimed  or  suggested  that 
there  was  any  fraud  on  the  part  of  the 
State  Board  of  Education,  or  its  board  of 
local  managers,  or  any  one  of  them,  or 
knowledge  or  notice  of  any  facts  tending  to 
establish  such  fraud;  but  there  was  evi- 
dence offered,  on  part  of  plaintiffs,  that 
some  of  them  could  neither  read  nor  write, 
and  that  they  were  induced  to  execute  said 
deed,  in  its  present  form,  by  representations 
of  Moore,  at  the  time,  that  the  instrument 
was.  In  effect,  a  lease  passing  the  property 
to  the  defendants  only  so  long  as  a  school 
for  the  colored  race  was  being  conducted 
thereon,  and  it  is  insisted  for  plaintiffs  that 
Moore  was  acting  in  this  matter  for  de- 
fendants, and  that  their  title,  so  acquired, 
may  be  Impeached  by  reason  of  his  miscon- 
duct It  is  a  well-recognized  principle  with 
us  that  one  may  not  acquire  and  hold  prop- 
erty by  the  fraud  of  his  agent  and  avoid 
responsibility  for  the  agent's  acts.  Sprunt 
V.  May,  156  N.  C.  388,  72  S.  E.  821,  and  au- 
thorities cited.  And,  in  restricted  instances, 
it  seems  the  position  is  allowed  to  prevail 
in  eases  of  double  agency,  when  good  faith 
is  clearly  shown,  and  both  principals  are 
fully  aware  of  the  circumstances.  Mechem 
on  Agency,  67;  Tiffany  on  Agency,  p.  418. 

[2]  But,  on  careful  consideration  of  the 
facts  In  evidence,  the  court  is  of  opinion 
that  there  is  no  testimony  worthy  of  con- 
sideration by  the  Jury  that,  in  procuring  the 
deed,  P.  W.-  Moore  acted  as  agent  of  defend- 
ants within  the  meaning  of  the  principle 
referred  to.  The  testimony  tends  to  show 
that  this  entire  effort  was  to  procure  the 
benefits  of  a  colored  normal  school  for  the 
Inhabitants  of  Elizabeth  City  and  its  vicin- 
ity, and  that  has  been  accomplished.  At  an 
expenditure  of  $32,000,  and  more,  the  state 
has  established  such  a  school  near  the  lim- 
its of  the  city,  and  the  same,  as  stated,  is 
properly  placed  and  is  being  satisfactorily 
conducted.  And  while  Mr.  Lamb,  a  member 
of  the  local  board  of  managers,  testifies  In 
effect  that,  as  he  understood,  the  witness 
Moore  was  acting  for  both  boards,  a  perusal 
of  his  and  the  entire  testimony  makes  It 
clear  that,  so  far  as  these  defendants  were 
concerned,  Moore  was  only  acting  for  them, 
if  at  all,  in  a  ministerial'  capacity — that  is. 
to  bring  them  the  deed  when  it  was  executed 
-~and  that  defendants  throughout  dealt 
with  him,  and  intended  to  deal  with  him. 
only  as  a  grantor  in  the  deed  and  co-ovmer 
of  the  property  with  the  plaintiffs,  and,  in 
our  opinion,  the  only  Inference  permissible 
from  this  evidence  Is  that,  in  procuring  the 
execution  of  the  deed  in  question  and  as  to 
defendants,  the  grantor,  Moore,  must  be  con- 
sidered the  agent  of  his  cotrustees,  and.  they 
having  executed  the  deed  in  its  present  form 
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and  Intrusted  It  to  him  for  delivery,  the  de- 
fendants being  entirely  Ignorant  of  any 
fraud  or  misrepresentations,  the  case  calls 
rather  for  application  of  the  principle  that, 
"whenever  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  he  who  has  en- 
abled such  third  person  to  occasion  the  loss 
must  sustain  it."  Bowers  v.  Lumber  Co., 
152  N.  O.  604,  607,  68  S.  B.  19;  Rollins  v. 
Ebbs,  138  N.  O.  140,  50  S.  B.  577 ;  RaU  Road 
V.  Kitchin,  91  N.  C.  39;  Dair  v.  United 
States,  16  Wall.  (83  U.  S.)  1,  21  L.  Ed.  491 ; 
Butler  V.  United  States,  21  WaU.  (88  U.  S.) 
272,  22  U  Ed.  614. 

On  the  record  as  now  presented,  we  think 
the  motion  of  nonsuit  by  defendants  should 
have  been  sustained;  and  It  is  so  ordered. 

Reversed. 

066  N.  C.  606) 

BACHELOR  V.   NORRIS.     (No.   36.) 

(Supreme  Court  of  North  Carolina.     Sept  16, 
1914.) 

1.  Husband  and  Wife  (88  198,  313*)— Con- 
veyance BT  Wife— Abandonment  bt  Hub- 
band— Sufficiency  OF  Evidence. 

Evidence,  in  an  action  for  trespass  on  land 
the  title  to  which  was  put  in  issue  by  an  at- 
tack on  a  deed  executed  by  a  married  woman 
alone,  held  to  sustain  a  findinj^  that  she  had 
been  abandoned  by  her  husband,  and  hence  was 
expressly  authorized  by  Revisal  1905,  (  2117, 
to  execute  the  deed  without  the  joinder  of  her 
husband. 

fEd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §8  716-718,  940,  lUO;  Dec. 
Dig.  §§  193,  313.*] 

2.  Deeds  (8  38*)— ItescBipnoN— Sufficiency. 

A  deed  describing  land  conveyed  as  a  tract 
"adjoining  the  lands  of  J.  and  others  bounded 
as  follows,  viz.,  beginning  at  an  oak  stump  at 
tbe  road  _gate,  thence  westwardly  binding  the 
lands  of  J.  to  a  holly  tree,  thence  same  course 
across  the  road,  thence  eastwardly  binding  the 
swamp  to  a  cypress  tree,  thence  same  course 
still  binding  the  swamp  to  the  first  station 
containing  four  acres  more  or  less,"  was  not 
void  fcir  uncertainty  In  the  description,  where 
the  land  could  be  identified  therefrom  by  the 
aid  of  parol  evidence. 

FEd.  Note— For  other  cases,  see  Deeds,  Cent 
Dig.  8§  65-79 ;   Dec.  Dig.  8  38.  •] 

3.  Deeds  (§  38*)  —  Description  —  "Binding 
THE  Lands." 

In  a  deed  describing  the  lands  conveyed 
as  "binding  the  lands"  of  another,  the  term 
quoted  was  equivalent  to  the  caU  for  another 
tract. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  88  65-79;   Dec.  Dig.  {  38.*] 

Appeal  from  Superior  Coart,  Camden  Coun- 
ty;  Ferguson,  Judge. 

Action  by  J.  B.  Bachelor  against  Charles 
Norris.  From  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

This  Is  an  action  to  recover  damages  for 
trespass  on  land,  and  the  title  to  the  land 
Is  In  issue.  The  defendant  claims  under  a 
deed  executed  by  the  feme  plaintiff,  Oeorgl- 
ana  Bachelor,  on  the  30tta  day  of  October, 
1902,  in  which  the  land  is  described  as  fol- 
lows: "A  certain  tract  or  parcel  of  land  In 
Camden  county,  state  of  North  Carolina,  ad- 


joining the  lands  of  B.  B.  James  and  others 
bounded  as  follows,  viz.,  beginning  at  an  oak 
stump  at  the  road  gate,  thence  westwardly 
binding  the  lands  of  B.  B.  James  to  a  holly 
tree,  thence  same  course  across  the  road, 
thence  eastwardly  binding  the  swamp  to  a 
cypress  tree,  thence  same  course  still  bind- 
ing the  swamp  to  the  first  station  containing 
four  acres  more  or  less."  The  plaintiff  ad- 
mits the  execution  of  this  deed  but  contends 
that  it  is  void:  (1)  Because  Georglana  Bach- 
elor was  a  married  woman  at  the  time  of  its 
execution  and  her  husband  was  not  a  party 
to  the  deed.  (2)  Because  of  the  vagueness 
and  uncertainty  in  the  description  of  the 
land.  The  defendant  admits  that  the  said 
Georglana  Bachelor  was  a  married  woman 
at  the  time  of  the  execution  of  the  deed  and 
that  her  husband  did  not  join  in  the  execu- 
tion, but  contends  that  the  deed  is  valid  be- 
cause at  the  time  it  was  executed  the  hus- 
band of  the  said  Georglana  Bachelor  liad 
abandoned  her,  and,  further,  that  the  de- 
scription of  the  land  in  the  deed  is  sufficient 
There  are  several  exceptions  in  the  record, 
but  all  of  them  that  are  material  were  en- 
tered to  preserve  the  contentions  of  the  par- 
ties as  above  stated.  There  was  a  verdict  in 
favor  of  the  defendant;  the  first  issue  sub- 
mitted to  the  jury  and  the  finding  thereon 
being  as  follows: 

"(1)  Was  the  said  Georgians  Bachelor  aban- 
doned by  her  husband,  J.  B.  Bachelor,  at  the 
date  of  the  execution  of  the  deed  from  G.  W. 
Burnbam  and  Georgiana  Bachelor  to  Florence 

B.  Ashley?    Answer:    'Yes.'" 

There  was  a  judgment  for  the  defendant, 
and  the  plaintiff  excepted  and  appealed. 

Worth  &  Pugh,  of  Elizabeth  City,  for  ap- 
pellant W.  I.  Halstead,  of  South  Mills,  and 
Ward  &  Thompson,  of  Elizabeth  City,  for 
appellee. 

ALLEN,  J.  t1]  The  constitutionality  of  the 
statute  (Rev.  8  2117)  authorizing  a  married 
woman  to  execute  a  valid  conveyance  of  real 
property,  without  the  joinder  of  her  husband, 
when  she  has  been  abandoned  by  her  bus- 
band,  has  been  sustained  in  several  deci- 
sions of  this  court    Hall  v.  Walker,  118  N. 

C.  377,  24  S.  B.  6;  Brown  v.  Brown,  121  N. 
G.  8,  27  S.  E.  998,  38  L.  R.  A.  242;  Finger 
V.  Hunter,  130  N.  C.  531,  41  S.  E.  890.  And 
as  the  fact  of  abandonment  has  been  found 
by  the  jury  in  favor  of  the  defendant,  the 
only  question  left  open  to  the  plaintiff  on 
this  branch  of  the  case  is  whether  there  is 
evidence  to  support  the  verdict 

There  was  evidence  that  the  husband  was 
in  Virginia  when  the  deed  was  executed; 
that  the  wife  stated  that  he  had  nothing  to 
do  with  the  deed,  and  had  left  her  and  gone 
to  Virginia ;  that  both  husband  and  wife 
stated  they  had  separated ;  that  the  husband 
made  no  provision  for  his  wife  when  he  left 
for  Virginia  and  she  had  to  buy  supplies 
on  her  own  credit;    that  the  husband  said 
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the  Ashleya  had  moved  to  his  honse  and  be 
would  not  stay  there  with  them,  aa  It  would 
cause  trouble  for  all ;  that  the  husband  waa 
frequently  Intoxicated  and  he  and  his  wife 
had  numerous  quarrels,  and  this  has  aa  much 
probative  force  as  that  held  sufficient  on  an 
issue  of  abandonment  in  Vandlford  v.  Humph- 
rey, 139  N.  G.  60,  51  8.  Bl  893. 

[2]  We  are  also  of  opinion  the  deed  Is  not 
Told  for  vagueness  In  the  description,  which 
la  more  definite  and  certain  than  many  oth- 
ers that  have  been  upheld.  Farmer  v.  Batts, 
83  N.  C.  387 ;  Perry  v.  Scott,  lOft  N.  C.  874, 
14  S.  E.  294;  Johnson  v.  Uanf.  Co.,  165  N. 
G.  106,  80  S.  E.  880. 

[3]  The  term  "binding  the  lands,"  it  la  true, 
is  equivalent  to  the  call  for  another  tract 
(Allen  V.  SalUnger,  108  N.  C.  161,  12  8.  B. 
896),  and  one  of  the  witnesses  for  the  de- 
fendant after  identifying  the  land  on  his 
examination  In  chief  said  on  cross-examina- 
tion that  the  oak  stump  was  100  yards  from 
the  James  land,  and  that  if  you  continued 
to  follow  the  swamp  you  would  not  get  back 
to  the  beginning;  but  this  does  not  render 
the  deed  void,  and  la  only  material  on  the 
location  of  the  land  in  the  deed. 

As  was  said  in  Coltraln  v.  U  Co.,  16B  N. 
O.  44,  80  8.  B.  895: 

"The  contention  that  the  failure  of  the  60- 
acre-  tract  to  bound  on  the  other  lands,  as  de- 
scribed in  the  deed,  is  a  fatal  defect,  cannot 
be  sustained." 

We  find  no  error  In  the  trial,  and  the  judg- 
ment is  affirmed. 
No  error. 

(ice  N.  C.  «7) 

SAWTBR  T.  WILKINSON.    (No.  8S.) 

(Supreme  C!onrt  of  North  Carolina.    Sept  16, 
1914.) 

Aniuals  (i  27*)— CoNTBAOT  oT  Hnma— IdA- 
BiLmr  or  Baiijdc. 

A  contract  that  defendant  wonid  return  at 
the  end  of  two  weeks,  in  as  good  condition  as 
he  received  it,  a  mule  hired  for  plowing  pur- 
poses, created  merely  an  ordinary  bailment 
charging  defendant  only  with,  liability  for  loss 
occasioned  by  his  failure  to  exercise  ordinary 
care  for  the  preservation  and  protection  of  the 
mule,  and  did  not  render  him  liable  for  death  of 
the  mule  from  a  fiie  not  caused  by  the  negligence 
of  defendant. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  fi  70-78;  Dec.  Dig.  i  27.*] 

Appeal  from  Superior  Cionrt,  Hyde  (boun- 
ty; Ferguson,  Judge. 

Action  by  W.  A.  Sawyer  against  J.  E.  Wil- 
kinson. From  Judgment  for  plaintiff  for 
less  than  claimed,  plaintiff  appeals.  Af- 
firmed. 

This  Is  a  dvll  action,  tried  before  Fergu- 
son, Judge,  Spring  term,  1914,  Hyde  county, 
superior  court,  upon  these  issues : 

(1)  Did  the  defendant  contract  with  the  plain- 
tiff that  he  would  return  and  deliver  to  plaintiff 
at  the  end  of  two  weelcs  the  mule  and  harness 
in  as  good  condition  as  he  received  them,  aa  al- 
leged?   Answer:   Yes. 


(2)  Did  the  defendant  eomply  with  said  con- 
tmct?    Answer:  No. 

(8)  What  was  the  value  of  said  mnle  and  har- 
ness?   Answer:   Mule  $100  and  harness  $5. 

(4)  Was  said  mule  and  harness  destroyed  by 
the  negligence  of  the  defendant?    Answer:    No. 

The  plaintiff  tendered  Judgment  for  $105, 
which  his  honor  refused  and  rendered  Judg- 
ment against  the  defendant  for  the  sum  of 
$5  and  costs.  The  plaintiff  excepted  and  ap- 
pealed. 

S.  S.  Mann,  of  Swanqnarter,  and  Ward  & 
Thompson,  of  Elizabeth  (Tity,  for  appellant. 
Spencer  &  Spencer,  of  Swauquarter,  John  O. 
Tooly,  of  Belhaven,  and  Ward  &  Grimes,  of 
Washington,  N.  C,  for  appellee. 

BBOWN,  J.  The  plaintiff  liired  a  mule  to 
the  defendant  for  plowing  purposes  for  a 
period  of  two  weeks.  The  evidence  tends  to 
prove,  and  the  Jury  have  found,  that  the  de- 
fendant contracted  that  he  would  return  the 
mule  at'  the  end  of  two  weeks  in  as  good 
condition  as  he  received  it  Before  the  ex- 
piration of  two  weeks,  the  mule,  together 
rwlth  some  of  the  defendant's  stock,  was 
burned  to  death  by  a  fire,  which  burned  the 
defendant's  stables.  It  is  admitted  that  the 
fire  was  not  caused  by  any  negligence  of  the 
defendant 

In  refusing  to  give  Judgment  for  the  value 
of  the  mule,  we  think  his  honor  was  correct 
His  honor  gave  Judgment  for  the  value  of 
the  harness  because  there  is  no  evidence 
that  the  harness  was  destroyed.  The  trans- 
action between  the  plaintiff  and  the  defend- 
ant constituted  an  ordinary  bailment,  and 
the  contract  contained  no  provisions  or  con- 
ditions which  have  been  violated  touching 
the  stabling  or  the  management  of  the  mule. 
Nor  does  the  contract  contain  any  condition 
to  pay  for  the  mule  in  case  it  Is  not  returned. 

As  we  view  the  contract,  it  Is  an  ordinary 
bailment,  determined  by  the  doctrines  of  the 
common  law  relating  to  bailments  for  hire. 
It  is  not  a  contract  of  insurance,  and  the  de- 
fendant Is  only  liable  in  case  he  falls  to  ex- 
ercise reasonable  care  in  the  preservation 
and  protection  of  the  property  balled.  There 
is  a  class  of  cases,  which  fastens  liability 
upon  the  bailee  upon  failure  to  return  the 
property,  or  its  vaiue  In  money.  In  these 
Cases  the  bailee  is  regarded  as  an  Insurer. 
Grady  v.  Schweinler,  16  N.  D.  452,  113  N. 
W.  1031,  14  L.  R.  A.  (N.  S.)  1089,  125  Am. 
St  Rep.  674,  15  Ann.  Gas.  161;  Drake  v. 
White,  117  Mass.  10. 

The  contract  of  hiring  in  this  case  Imposes 
no  more  upon  the  bailee  by  its  terms  than 
the  law  raises  by  implication,  namely,  to  re- 
turn the  mule,  and  its  return  is  excused  by 
intervening  impossibility  to  perform,  which 
operates  as  a  release  upon  the  obligation  of 
the  contract  in  the  absence  of  neglect  on  the 
part  of  the  bailee. 

An  interesting  case  on  all  fours  with  tliia 
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Is  Seevers  t.  Gabel,  04  Iowa,  76,  82  N.  W. 
669,  27  L.  R.  A.  733,  68  Am.  St  Bep.  S81,  in 
wbldi  it  is  held  that  a  hirer  of  personal  prop- 
erty under  an  agreement  to  return  it  at  the 
expiration  of  the  lease  in  as  good  condition 
as  when  taken,  the  asual  wear  excepted,  is 
not  liable  for  its  loss  by  fire  without  his 
fault 

The  duty  assumed  by  the  defendant  In  this 
case  was  to  exercise  ordinary  care  for  the 
preservation  and  protection  of  the  mule,  and 
be  is  chargeable  only  with  the  liability  to  the 
plaintiff  for  loss  occasioned  by  his  failure  to 
discharge  such  duty.  Mallory  t.  WUlls,  4 
N.  Y.  76;  Foster  v.  Pettibone,  7  N.  T.  433, 
57  Am.  Dec.  630;  Stewart  t.  Stone,  127  N.  Y. 
500,  28  N.  E.  '695,  14  L.  H.  A.  216. 

In  Seevera  t.  Gabel,  supra,  the  subject  of 
tlte  bailment  was  one  "saw  rig  complete." 
The  contract  was  to  pay  a  stipnlated  rent  per 
month  and  to  return  the  property  "in  as  good 
condition  as  it  now  is." 

In  McEvers  t.  The  Sangamon,  22  Mo.  188, 
a  barge  was  hired  by  the  defendant  under  an 
agreement  that  it  was  "to  be  delivered  in 
good  order,  usual  wear  and  tear  excepted." 
The  barge  was  destroyed  by  ice  without  neg- 
ligence upon  the  part  of  the  steamboat  com- 
pany. The  Missouri  court  held  that  the 
steamboat  company  was  not  liable  on  the 
contract  for  the  nondelivery  of  the  barge  in 
the  absence  of  a  finding  of  negligence. 

In  Young  v.  Bruces,  6  Utt  (Ky.)  324,  the 
subject  of  bailment  was  a  slave,  hired  until 
December  25, 1819,  to  be  returned  well  cloth- 
ed and  in  good  condition.  The  slave  was 
drowned  by  accident  without  fault  of  the  de- 
fendants, whereby  they  were  prevented  from 
returning  him.  The  court  held  that  the  de- 
fendants were  not  responsible  for  the  death 
of  the  slave  without  fault  of  the  defendants. 

In  Harris  v.  Mdiolas,  6  Munf.  (Va.)  483, 
the  contract  of  bailment  was  construed,  and 
the  court  held  that  the  defendants  were  not 
liable  for  the  destruction  of  the  property, 
unless  brought  about  by  their  own  negligence. 
See,  also,  Maggort  v.  Hansbarger,  8  Leigh 
(Va.)  632;  Warner  v.  Hltchins,  6  Barb.  (N. 
Y.)  666;  Wainscott  v.  Silvers,  13  Ind.  497; 
David  V.  Ryan,  47  Iowa,  642;  Van  Wormer 
V.  Crane,  61  Mich.  363,  16  N.  W.  686,  47  Am. 
Rep.  682;  6th  Cyc.  204;  8  Dec.  Dig.  Bail- 
ments, t  14,  subsec.  1;  Miller  v.  Morris,  65 
Tex.  412,  40  Am.  Bep.  814;  Pratt  v.  Wad- 
dington,  21  Ann.  Cas.  bottom  page  843;  For- 
tune V.  Harris,  61  N.  O.  632;  Ohaflln  ▼.  Law- 
rance,  60  N.  C.  179 ;  Henderson  v.  Bessent 
68  N.  0.  224;  Heathoock  v.  Pennington,  83 
N.  C.  640. 

The  plalntlfT  insists  that  tills  case  is  con- 
trolled by  our  decision  in  Robertson  v.  Ply- 
month  Lumber  Co.,  165  K  C.  4,  80  S.  B. 
894.  There  is  quite  a  distinction  between 
the  two  cases.  It  is  tme  the  cfurt  said  that: 
"Under  the  contract  as  testified  to  by  Hop- 
kins, it  is  only  necessary  to  prove  a  breach  of 
the  contract,  namely,  that  the  ooat  was  not  kept 


in  good  repair  nor  returned  in  eood  condition, 
and  there  is  abundant  evidence  of  that" 

In  tltat  case  it  was  found  by  the  Jury  ftiat 
the  plaintiff's  boat  was  injured  by  the  negli- 
gence of  the  defendant  and  that  the  plalntlfT 
was  damaged  to  the  extent  of  $250.  The 
boat  was  not  destroyed  by  an  inevitable  ac- 
cident, which  ordinary  care  upon  the  part  of 
the  bailee  could  not  have  prevented.  The 
boat  was  returned  to  the  bailee,  but  in  a  dam- 
aged condition,  and  that  damage  brought 
about  by  the  negligence  of  the  defendant  ' 
There  is  a  marked  difference  between  the 
facts  in  that  case  and  the  one  we  are  now 
considering. 

The  Judgment  of  the  superior  court  is  af- 
firmed. 


(1(8  N.  C.  445) 

S.  B.  FOWLE  ft  SON  v.  WHITLEY  ft 
WARREN.     (No.  41.) 

(Supreme  Court  of  North  Carolina.     Sept  16, 
1914.) 

L  Taxation  (|  684*)— Tax  Saues— Tax  Dizn 

—Notice— CoLOB  of  Titue. 

Where  a  purchaser  of  land  at  a  tax  sale 
failed  to  make  afSdavlt  and  give  notice  requit«d 
by  Pub.  Laws  1887,  c  169,  §i  64,  65,  the  tax 
deed  was  merely  color  of  title. 

[Ed.   Note.— For   other  cases,   see   Taxation, 
Cent  Dig.  »  1369-1374;   Dec  Dig.  {  684.*] 

2.  Taxation  (|  736*)— Sam  of  Land  fob 
Taxes  —  Advebsb     Possession    obt     Pub- 

OHASSB. 

Where  a  purchaser  of  land  at  a  tax  sale 
was  a  nephew  of  the  owner  of  the  fee  and 
both  lived  together  on  the  land  at  the  time  of 
the  pnrchase  and  continuously  thereafter  until 
20  days  prior  to  the  death  of  the  owner  in 
January,  1907,  the  tax  title  purchaser's  pos- 
session was  not  adverse  to  the  owner  in  the  ab- 
sence of  any  proof  of  ouster  or  disseisin  in 
the  meantime. 

[Ed.    Note.— For  other  cases,   see  Taxation, 
Cent  Dig.  I  1476;    Dec.  Dig.  |  738.*] 

3.  AovxBSB    Possession    ((    116*)— Fbudiip- 

TI0N8. 

An  instruction  that  the  law  raises  no  pre- 
sumption to  sustain  a  claim  of  title  of  adverse 
possession  against  the  true  paper  title  was 
proper  and  should  have  been  given. 

[Kd.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  i  66;    Dec.  Dig.  |   116.*] 

4.  Taxation  (S  736*)— Sam  of  Land  fob 
Taxes— Advebbe  Possession  bt  Pubchas- 
eb— instbuctions. 

Where  the  nephew  of  the  owner  of  the 
fee  purchased  the  land  at  a  tax  sale  and  there- 
after resided  on  the  land  with  the  fee  owner, 
an  instruction  that,  in  order  that  the  purchas- 
er's possession  should  be  adverse  to  the  owner, 
it  most  appear  that  the  purchaser  took  such 
possession  and  performed  such  acts  of  occu- 
pancy as  would  iiave  entitled  the  owner  to 
maintain  trespass  in  ejectment  or  that  the 
owner  bad  attorned  to  the  purchaser  by  doing 
such  things  or  making  such  agreement  as  rec- 
ognized himself  as  the  purchaser's  tenant  was 
proper  and  should  have  been  given. 

[Ed.   Note. — For   other   cases,    see    Taxation. 
Cent.  Dig.  !  1475;    Dec.  Dig.  |  738.*] 

Appeal    from    Superior    Court,    Beaufort 
County;   Ferguson,  Judge. 
Action   by  S.    R.   Fowle  ft   Son   against 
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WMtlQjr  &  Warren  to  remove  a  cloud  on 
title.  From  a  Judgment  for  plaintiffs  tot 
less  than  the  relief  demanded,  tbey  appeal 
Reversed.  • 

Ward  &  Grimes,  of  Washington,  N.  C, 
for  appellants.  Small,  MacLean,  Bragaw  & 
Rodman,  of  Washington,  N.  0.,  for  appel- 
lees. 

CLARK,  O.  J.  [1,2]  This  Is  an  action  to 
'  remove  a  cloud  from  a  title.  In  1898  Isaiah 
Rowe  was  seised  and  possessed  of  the  tract 
of  land  In  question.  On  May  1,  1898,  the 
land  was  sold  for  taxes  and  on  May  3, 
1899,  the  sheriff  executed  a  deed  therefor  to 
the  defendant  Warren.  Warren,  however, 
failed  to  make  the  afiSdavlt  and  to  give  the 
notice  required  by  sections  64  and  65,  c. 
169,  Laws  1897,  and  the  court  properly  held 
that  the  tax  deed  was  merely  color  of  title. 
Warren  was  the  nephew  of  Rowe  and  was 
living  with  him  on  the  land  at  the  time  of 
the  purchase,  and  Rowe  continued  to  live 
on  the  land  up  to  within  some  15  or  20  days 
of  his  death  in  July,  1901,  and  this  action 
was  brought  in  January,  1907.  So  that  the 
defendant  could  not  claim  title  under  seven 
years'  adverse  possession  unless  such  ad- 
verse possession  began  before  the  death  of 
Rowe.  Rowe  died  intestate  leaving  several 
heirs  at  law  of  whom  the  defendant  Warren 
was  one. 

Warren  testified  that  he  "entered  Into 
possession  of  this  land  as  soon  as  he  got  the 
deed,  that  he  went  to  farming  on  It,  cutting 
rail  timber  and  cultivating  It  and  using  it 
Uke  any  other  property."  In  1905  Warren 
sold  a  part  of  the  land  to  the  defendant 
Whitley.  The  plaintiffs  purchased  their  in- 
terest from  the  other  heirs  at  law  who 
claimed  to  be  cotenants  with  D.  0.  Warren, 
who  inherited  one-fourth  interest  in  the 
land  unless,  as  he  claimed,  he  was  entitled 
to  the  whole  under  his  tax  title. 

The  tax  title  being  merely  color  of  title 
for  the  reason  above  given  the  burden  was 
on  Warren  to  show  that  he  acquired  the  ad- 
verse possession  prior  to  the  death  of  Isaiah 
Rowe.  It  is  true  he  testified  that  he  "en- 
tered into  possession  of  the  land,"  but  his 
evidence  is  that  Isaiah  Rowe  was  then  liv- 
ing on  the  land  as  he  had  been  for  many 
years  previous  and  that  i\e  continued  there 
until  a  very  few  days  of  his  death.  Warren 
did  not  show  any  act  or  assertion  of  adverse 
possession  to  Rowe,  who  remained  on  the 
land,  and  there  la  no  evidence  that  he  paid 
rent  or  otherwise  acknowledged  the  title 
and  possession  of  D.  O.  Warren.  There  is 
no  act  of  disseisin  shown.  From  all  that 
appears  both  continued  to  live  on  the  land 
as  prior  to  said  sale,  without  any  change  In 
the  attitude  of  the  parties  to  the  possession. 
There  is  no  evidence  of  the  exclusive  pos- 
session of  Warren  or  any  acknowledgment 
on  the  part  of  Rowe.    The  court  therefore 


erred  in  refusing  the  prayer:  "There  is  no 
evidence  in  this  case  that  any  possession  of 

D.  0.  Warren  during  the  life  of  Isaiah  Rowe 
was  adverse  to  said  Rowe." 

[3]  There  was  also  error  in  refusing  th* 
prayers:  "The  law  raises  no  presumption 
to  sustain  a  claim  of  title  by  way  of  adverse 
possession  against  a  true  paper  title." 
Monk  V.  Wilmington,  137  N.  C.  322,  49  S.  E. 
345;  Bland  v.  Beasley,  145  N.  C.  168,  58  S. 

E.  993,  and  In  refusing  to  charge:  "There 
is  no  evidence  in  this  case  that  Isaiah  Rowe 
after  the  tax  deed  paid  any  rent  to  D.  C. 
Warren,  or  that  he  was  recognized  by  War 
ren  as  Warren's  tenant,  or  that  his  posses- 
sion until  his  death  was  that  of  D.  C.  War- 
ren." 

[4]  The  court  also  refused  to  charge,  as 
prayed:  "In  order  that  Warren's  possession 
after  getting  his  tax  deed  should  become  ad- 
verse to  Rowe,  who  was  living  on  the  land, 
it  must  appear  to  the  satisfaction  of  the 
Jury  that  Warren  took  such  possession  and 
performed  such  acts  of  occupancy  as  would 
have  entitled  Rowe  to  maintain  an  action  of 
trespass  in  ejectment  or  that  Rowe  attorned 
to  Warren  by  doing  such  things  or  making 
such  agreement  as  recognized  hlmseU  as 
Warren's  tenant"  There  Is  error  In  refus- 
ing this  prayer.  Indeed,  there  ia  no  evi- 
dence to  support  such  allegations,  and  the 
court  should  have  so  told  the  Jury. 

The  Jury  found  that  the  deed  from  War- 
ren to  Whitley  was  a  cloud  upon  the  title 
of  plaintiff  and  the  defendants  did  not  ap- 
peal. The  Jury  found,  however,  against  the 
plaintiffs  as  to  the  rest  of  the  land,  and  the 
Instruction  to  the  Jury  in  regard  thereto, 
as  pointed  out,  was  error. 

(166  N.  C.  488) 
CAMPBELL   V.    WASHINGTON   LIGHT   & 
POWER  CO.    (No.  32.) 

(Supreme  Court  of  North  Carolina.     Sept  16, 
1914.) 

1.  Parties  (J  97*)  —  Misjoiunia  —  Cuwe  by 

WlTHDBAWAL. 

Under  Revisal  1905,  §  507,  providing  that 
In  the  furtherance  of  justice,  any  pleading, 
process,  or  proceeding  may  be  amended  by  add- 
ing or  striking  out  the  name  of  a  party,_  mis- 
joinder of  parties  and  causes  of  action,  in  an 
action  by  a  father  suing  in  behalf  of  bimselt 
as  next  friend,  in  behalf  of  his  son,  for  damages 
from  sickness  caused  from  supplying  impure 
water  to  the  son,  was  cured  by  permitting  the 
withdrawal  of  the  father  as  a  party  and  allow- 
ing the  action  to  proceed  in  the  name  of  the 
son  alone. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  1178;   Dec.  Dig.  J  97.»1 

2.  Action  (J  60*)— Causes  of  Action— Mis- 

JOINDEB— -CUBK  OV  EbBOB. 

While,  under  the  express  provisions  of  Re- 
visal 1905,  i  476,  an  improper  joinder  of  causes 
of  action,  to  which  a  demurrer  has  been  allowed, 
may  be  cured  by  a  severance  of  the  cause.s  or  a 
division  into  several  causes  of  action,  this  can- 
not be  done  where  there  is  a  misjoinder  of  par- 
ties, as  well  as  of  causes  of  action,  unless  one 
of  the  parties  withdraws  himself  with  his  cause 


•For  other  caaa*  ■••  Mune  topic  and  wctlon  NUMBER  In  Deo.  Dig.  A  Am.  DU-  Key-No.  Serlee  ft  Rep'r  Indexes 

Digitized  by  VjOOQIC 


N.a) 


CAMPBEIil,  T.  WASHINGTON  MOHT  A  POWER  CX). 


843 


of  action,  leaving  only  one  plaintiff  with  a  sin- 
gle cause,  or  with  several  caases  properly 
joined. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  S§  699-707;    Dec.  Dig.  |  60.»} 

Appeal  from  Snperlor  Conrt,  Beanfort 
Comity:   Ferguson,  Judge. 

Action  by  J.  S.  Campbell,  In  behalf  of  him- 
self and  as  next  friend  In  behalf  of  his  son, 
James  Campbell,  a  minor,  against  the  Wash- 
ington Light  &  Power  Company.  At  the  hear- 
ing on  a  demurrer  for  misjoinder  of  parties 
and  causes  of  action,  J.  S.  Campbell,  indi- 
vidually, was  permitted  to  withdraw,  and  the 
case  ordered  to  proceed,  and  defendant  ap- 
peals.   No  error. 

This  action  was  brought  by  the  plalntifr, 
J.  S.  Campbell,  in  behalf  of  himself  and,  as 
next  friend,  In  behalf  of  his  son,  James  Camp- 
bell, a  minor,  to  recover  damages  for  supply- 
ing impure  water  to  the  said  minor,  whereby 
be  became  ill  with  typhoid  fever,  causing  him 
great  physical  and  mental  sufTerlng,  and 
whereby  the  other  plaintiff,  his  father,  was 
put  to  great  expense  In  taking  care  of  him 
and  effecting  his  cure,  lost  the  benefit  of  his 
services,  and  suffered  great  mental  anguish 
on  account  of  his  sickness.  Defendant  de- 
murred upon  the  ground  of  a  misjoinder  of 
parties  and  causes  of  action.  At  the  hearing 
upon  the  demurrer,  the  court,  at  the  request 
of  plaintiffs,  permitted  J.  S.  Campbell,  suing 
in  his  Individual  capacity,  to  withdraw,  as  a 
party,  from  the  action,  and  ordered  the  case 
to  proceed  as  to  the  other  plaintiff,  James 
Campbell,  by  his  next  friend,  J.  S.  Campbell, 
with  leave  to  replead.  If  he  desired  to  do  so. 
Defendant  excepted  and  appealed. 

Small,  MacLean,  Bragaw  ft  Rodman,  of 
Washington,  for  appellant  Daniel  &  Warren, 
of  Washington,  and  Manning  &  Kitcbin,  of 
Raleigh,  for  app^ee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  contends  that 
there  was  a  misjoinder  of  parties  and  causes 
of  action,  and  in  support  of  Its  contention  re- 
lies on  the  following  authorities:  Cooper  v.  Ex- 
press Co.,  165  N.  C.  63&,  81  S.  E.  743;  MitcheU 
V.  Mitchell,  96  N.  C.  14,  1  8.  E.  648;  Cromar- 
tle  V.  Parker,  121  N.  C.  198,  28  S.  E.  297; 
Morton  v.  Telegraph  Co.,  130  N.  C.  299,  41  S. 
B.  484;  Thlgpen  v.  Cotton  Mills,  151  N.  C.  97, 
65  S.  E.  750.  It  may  be  conceded  that  there 
was  a  misjoinder  of  parties  and  causes  of 
action,  and  Thlgpen  v.  Cotton  Mills,  supra, 
seems  to  be  "on  all  fours"  with  this  case  in 
that  respect,  but  this  concession  does  not  jus- 
tify the  conclusion  that  the  court  erred  tn 
permitting  the  withdrawal  of  the  father,  as 
a  party,  and  allowing  the  action  to  proceed 
further  in  the  name  of  the  son  alone,  as  plain- 
tiff. It  would  not  have  been  proper  to  divide 
the  action  into  two,  one  in  the  name  of  the 
father  and  the  other  in  the  name  of  the  son, 
for  a  division  is  authorized  only  where  "the 


causes  of  action  alone  are  distinct,"  as  said 
by  the  Chiet  Justice  in  Cooper  v.  Express  Co., 
supra,  where  the  facts  were  similar.  But 
this  is  not  a  division  of  the  action,  allowing 
each  to  proceed  by  separate  action  in  his  own 
name,  but  a  retirement  by  one  plaintiff,  leav- 
ing the  action  to  be  prosecuted  in  the  name  of 
the  other,  as  his  action,  with  proper  amend- 
ment of  the  pleadings  for  that  purpose.  It  is 
provided  in  Revisal,  S  607,  that: 

"The  judge  or  court  may,  before  and  after 
judgment,  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  amend  any  plead- 
ing, process,  or  proceeding,  by  adding  or  strik- 
ing out  the  name  of  any  party,  or  by  correcting 
a  mistake  in  the  name  of  a  party,  or  a  mistake 
in  any  other  respect,  or  by  inserting  other  alle- 
gations material  to  the  case." 

It  was  held  in  Jarrett  v.  Gibbs,  107  N.  C. 
303,  12  S.  E.  272,  construing  the  correspond- 
ing section  in  the  Code  (section  273),  that : 

"The  motion  of  the  plaintiff  Fannie  E.  Mur- 
phy to  be  allowed  to  withdraw  and  to  amend 
the  process  and  pleadings  by  striking  out  ber 
name,  was  within  the  power  and  rested  within 
the  discretion  of  the  court." 

This  left  the  other  party,  Jarrett,  as  the 
sole  plaintiff,  with  the  cause  of  action  belong- 
ing to  him;  the  other  party  and  his  cause  of 
action  having  been  eliminated  by  the  permis- 
sion of  the  court  That  is  our  case.  This 
court  also  ruled  In  that  case  that  the  amend- 
ment could  have  been  ordered,  in  the  discre- 
tion of  the  judge  l>elow,  even  If  its  legal  effect 
bad  been  to  substitute  one  plaintiff  for  an- 
other, citing,  for  this  proposition,  Reynolds 
V.  Smathers,  87  N.  C.  24,  which  held  that  an 
amendment  allowing  a  change  of  plaintiffs  is 
allowable.  Defendant  could  not  be  hurt  by 
the  amendment,  as  it  asked  for  no  affirmative 
relief,  but  is  entitled  to  its  costs.  Gatewood 
V.  Leak,  99  N.  C.  363,  6  S.  E.  706;  Tate  v. 
Phillips,  77  N.  0.  126;  Prltchard  r.  Mitchell, 
139  N.  C.  64,  51  S.  E.  783;  McKesson  v.  Mend- 
enhall,  64  N.  C.  502.  Plaintiff,  J.  S.  Camp- 
bell, could  withdraw  or  submit  to  a  nonsuit 
at  any  time  before  verdict  or  decision  ad- 
verse to  him.  Gatewood  v.  Leak,  99  N.  C. 
363,  6  S.  B.  706.  The  party  retiring  is  not,  in 
a  strict  sense,  said  to  take  a  nonsuit,  "but  is 
allowed  to  withdraw  or  depart,  with  costs 
against  him,"  as  said  In  Gatewood  v.  Leak, 
supra,  and  In  Lafoon  v.  Shearln,  95  N.  C.  391; 
Bynum  v.  Powe,  97  N.  C.  874,  2  S.  E.  170. 

[2]  Where  there  Is  an  Improper  joinder  of 
causes  of  action,  and  defendant's  demurrer 
thereto  is  allowed,  there  may  be  a  severance 
of  the  causes,  or  a  division  into  as  many  ac- 
tions as  may  be  found  necessary  for  the  prop- 
er determination  of  the  causes  of  action  so 
misjolned  (Revisal,  |  476),  but  not  so  where 
there  is  a  misjoinder  of  parties  and  causes  of 
action.  In  that  case  a  demurrer  on  that  ac- 
count should  be  sustained,  unless,  as  in  this 
case,  ,one  of  the  parties  withdraws  himself 
with  his  cause  of  action,  leaving  only  one 
plaintiff,  with  a  single  cause,  or  with  several 
that  may  be  properly  joined  In  one  action. 
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In  the  latter  case,  the  reason  for  refusing  a 
division,  where  there  Is  a  misjoinder  of  par- 
ties and  causes,  does  not  apply.  It  is  not,  in 
fact  or  in  law,  a  division  of  the  parties  and 
causes,  but  an  elimination,  which  reduces  the 
unwarranted  number  to  one  only,  or  leaves 
the  process  and  pleading  In  unobjectionable 
form.  The  view  we  have  taken  of  this  ques- 
tion appears  to  be  sanctioned  by  the  court  in 
Tripp  V.  City  of  Yankton,  11  S.  D.  353,  77  N. 
VV.  580.  A  demurrer  was  there  entered  for 
misjoinder  of  causes  of  action.  With  refer- 
ence to  a  request  by  plaintiff. to  withdraw 
one  of  the  causes,  the  court  said: 

"If  the  request  is  to  be  understood  as  eliminat- 
ing  the  third  cause  of  action  from  this  proceed- 
ing entirely,  which  the  court  understands  to 
be  the  effect,  it  will  be  allowed.  In  the  absence 
of  a  counterclaim  or  showing  that  a  discontinu- 
ance would  materially  prejudice  respondent,  ap- 
pellant had  a  right  to  dismiss,  either  before  or 
after  issue  was  joined,  one  or  all  of  bis  caus- 
es of  action;  and  a  denial  of  such  application 
would  constitute  an  abuse  of  discretion. 

See,  alsot  1  Ena  of  PL  &  Fr.  pp.  643  and 
544,  and  notes. 

However  the  rule  may  have  been  under  the 
ancient  system  of  pleading  and  procedure,  the 
liberal  practice  Introduced  and  authorized  by 
oar  present  C!ode,  which  disregards  techni- 
calities and  seeks  to  try  and  settle  contro- 
versies upon  their  merits,  sustains  the  deci- 
sion of  the  court  in  tills  case.    Revlsal,  (  507. 

We  have  not  considered  the  validity  of  the 
plaintUTs  cause  of  action,  preferring  to  watt 
until  the  new  complaint  is  filed  and  the  mat- 
ter is  brought  before  us  upon  that  pleading, 
which  may  entirely  supersede  the  old  on& 

No  error. 


066  N.  0.  484) 

HINTON  et  al  r.  LAKE  DBUMMOND  CA- 
NAL ft  WATER  CO.     (No.  26.) 

(Supreme  Court  of  North  Carolina.    Sept  16, 
1914.) 

1.  Evidence  (i  471*)— Adiossibiutt— Faoib 
OB  Opinions. 

In  an  action  to  compel  a  canal  company  to 
maintain  a  bridge  across  a  cut  constructed  by 
its  predecessor  in  title  to  connect  with  its  canal, 
a  witness  for  defendant  was  properly  permitted 
to  testify  that  defendant  had  never  claimed 
any  right  or  interest  in  the  cut,  that  the  govern- 
ment had  appropriated  large  sums  for  its  main- 
tenance and  permitted  its  free  use  by  the  public, 
and  that  it  had  maintained  the  bridge  merely 
as  a  matter  of  convenience  and  without  assum- 
ing any  obligation. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  ti  2149-2186;    Dec.  Dig.  {  471.»] 

2.  Evidence    (S   341*)  —  Dooumentabt  Bvi- 
DKNCB — Records — ^Authentication. 

Under  Pell's  Revisal  1908,  i  1617,  provid- 
ing that  copies  of  records  of  any  public  office  of 
the  state  or  the  United  States  shall  be  received 
in  evidence  when  certified  by  the  chief  officer  in 
the  office  or  department  to  be  true  copies  and 
authenticated  under  the  seal  of  the  office  or 
department,  copies  of  the  records  of  the  United 
States  Engineer  Office  and  matter  contained  in 
the  chief  engineer's  report  certified  as  true  cop- 
ies by  the  chief  or  acting  chief  of  engineers  of 
the  United  States  army,  bearing  a  certificate  un- 
der the  seal  of  the  War  Department  signed  in 


the  name  of  the  Secretary  of  War  by  the  as- 
sistant or  acting  assistant  and  chief  cleik,  cer- 
tifying that  the  person  sigping  such  certificate 
as  chief  or  acting  chief  of  engineers  was  such, 
and  that  to  his  verification  full  faith  and  credit 
were,  and  ought  to  be  given,  were  properly  ad- 
mitted In  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {»  1289-1292;    Dec.  Dig.  i  34L*J 

8.   CanAM  ({  17*)— CONBTBUOTION  AWD  MAIN- 
TENANCE OF  Bbidoeb. 

Where  a  cut,  constructed  by  a  canal  com- 
pany to  connect  with  its  canal,  was  not  a  part 
of  the  property  which  it  held  under  its  fran- 
chise, but  was  merely  an  adjunct  or  convenience 
which  it  operated,  the  title  thereto  did  not 
pass  to  a  purchaser  of  the  canal  company's 
property,  and  where  the  United  States  govern- 
ment subsequently  took  over  the  cut  and  for 
30  years  had  been  expending  money  upon  it  at 
a  part  of  the  navigable  waters  of  the  state,  such 
purchaser,  which  had  not  been  charging  toll  or 
exercising  control  over  the  cut  was  under  no 
obligation  to  maintain  a  bridge  over  it  though 
it  had  for  a  considerable  time  voluntarily  done 
so  as  a  matter  of  convenience. 

[Ed.  Note.— For  other  cases,  see  Canals,  Cent 
Dig.  i  25;   Dec  Dig.  t  17.»] 

Walker  and  Hoke,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Camd«a 
County;   Ferguson,  Judge. 

Action  by  C.  L.  Hlnton  and  another 
against  the  Lake  Drummond  Canal  &  Water 
Company  for  a  mandatory  Injunction  and 
damages.  From  so  much  of  the  judgment  as 
denies  an  Injunction  plalntlffB  appeal,  and 
from  80  much  thereof  as  authorized  a  re- 
covery of  damages  defendant  appeals.  Af- 
firmed in  part  and  revised  in  part. 

The  records  of  the  United  States  govern- 
ment mentioned  In  the  opinion  were  certified 
by  the  chief  or  acting  chief  of  engineers  of 
the  United  States  army  to  be  true  copies  of 
matter  or  true  data  contained  in  the  records 
of  the  United  States  Engineer  OfiSice  or  in  the 
annual  reports  of  the  chief  of  engineers,  and 
there  was  also  attached  In  each  case  a  cer- 
tificate under  the  seal  of  the  War  Depart- 
ment and  signed  In  the  name  of  the  Secre- 
tary of  War  by  the  assistant  or  acting  as- 
sistant and  chief  clerk  certifying  that  the 
person  executing  the  certificate  as  chief  or 
acting  chief  of  engineers  was  such  and 
that  to  his  verification  full  faith  and  credit 
were  and  ought  to  be  given. 

Aydlett  ft  Simpson,  of  Elizabeth  City,  for 
appellant  Ward  &  Thompson,  of  Elizabeth 
City,  for  appellees. 

CLARK,  O.  J.  This  Is  an  action  to  com- 
pel the  defendant  to  maintain  a  drawbridge 
across  "Turner's  Cut"  This  was  refused, 
and  the  plaintiffs  appealed.  The  court  held 
that  the  plaintiffs  were  entitled  to  recover 
damages  for  the  discontinuance  of  the  bridge 
and  might  amend  their  complaint  to  so  al- 
lege and  might  snbmlt  an  Issue  as  to  the 
amount,  and  the  defendant  appealed. 

Before  Turner's  Cut  was  dug,  boats  went 
through  what  was  known  as  the  Moccasin 
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Tract,  which  Is  a  part  of  Pasquotank  ilver. 
'The  canal  company,  the  Dismal  Swamp  Ca- 
nal Company,  which  was  the  predecessor  of 
the  defendant  In  title,  thereupon  cut  Tamer's 
Out  from  the  mouth  of  their  canal  to  a  point 
on  the  Pasquotank  river  which  avoided  go- 
ing through  the  Moccasin  Tract  part  of  that 
river,  thus  making  the  route  four  miles  short- 
-er.  It  was  In  evidence  that  some  80  years  ago 
the  superintendent  of  the  Dismal  Swamp  Ca- 
nal Company  disclaimed  on  the  part  of  his 
company  the  ownership  of  Turner's  Cut  and 
permitted  the  government  to  take  It  over, 
which  was  done.  The  government  widened 
and  deepened  It  as  a  part  of  Pasquotank 
river  presumably,  spending  over  $150,000  in 
4olng  BO,  and  permitted  its  free  use  by  the 
public. 

The  defendant  contends  that  when  it  pui> 
chased  the  property  of  the  Dismal  Swamp 
Canal  Company  July  SO,  1892,  it  did  not 
purchase  Tamer's  Gut  The  defendant  has 
never  set  up  any  claim  to  Turner's  Gut,  has 
never  collected  any  toll  for  its  use,  nor 
spent  any  money  on  its  repair  nor  maintained 
it  in  any  way.  There  was  a  bridge  across 
Turner's  Cut  when  the  defendant  purchased 
the  Dismal  Swamp  Canal.  The  defendant 
has  maintained  this  bridge  and  a  phone  sta- 
tion to  notify  boats  and  rafts  passing  through 
the  "cut"  After  the  United  States  gov- 
-emment  had  purcliased  the  Albemarle  and 
Chesapeake  Canal,  which  wag  a  competitor  of 
this  canal,  the  defendant  in  reducing  ezpens- 
■es  did  away  with  the  phone  station  and 
<»ased  to  maintain  this  bridge.  The  plain- 
tiffs then  instituted  this  suit  to  compel  the 
defendant  to  maintain  the  bridge  for  the 
benefit  of  their  toll  road. 

[1]  It  was  competent  for  the  defendant's 
witness  to  testify  that  the  defendant  had  nev- 
er claimed  any  right  title,  or  Interest  in 
Turner's  Cut  nor  In  any  part  thereof,  and 
that  the  government  had  appropriated  large 
fiums  for  its  maintenance  and  permitted  its 
free  use  by  the  public  It  was  also  compe- 
tent for  the  witness  to  testify  that  when 
the  defendant  purchased  the  Dismal  Swamp 
Canal  property,  this  bridge  was  over  Turn- 
er's Cut,  and  that  the  defendant  continued  to 
maintain  the  bridge  merely  as  a  matter  of 
convenience  and  without  assuming  any  obli- 
gation. 

[2]  The  records  of  the  United  States  gov- 
ernment were  duly  certified  as  required  by 
Pell's  Rev.  1 1617;  State  v.  Dowdy,  145  N.  C. 
482,  68  S.  a  1002;  State  v.  R.  R.,  141  N. 
C.  854,  64  S.  B.  294.  These  excerpts  from 
the  records  of  the  War  Department  show 
that  the  United  States  government  had  taken 
over,  as  part  of  the  public  waters  of  the  Unit- 
ed States,  the  section  called  "Turner's  Cut," 
that  it  was  appropriating  large  sums  of  mon- 
ey for  its  maintenance,  and  that  the  defend- 
ant had  not  managed  or  controlled  this  cut 
oor  claimed  to  own  it 

[$]  We  find  no  error  In  the  refusal  of  the 


mandatory  injunction  to  compel  the  defend^ 
ant  to  keep  up  and  maintain  the  bridge.  The' 
defendant  objected  to  the  introduction  of  the 
deed  from  Newton  and  Ellis,  trustees,  to  the 
Dismal  Swamp  Canal  Company  of  January 
15,  1880,  on  the  ground  that  the  probate  was 
not  sufficient,  and  therefore  that  it  was  not 
properly  registered.  It  is  unnecessary  to  con- 
sider this  proposition,  because,  if  the  probate 
of  this  deed  was  insufficient  to  pass  the  title, 
the  deed  of  the  said  company  to  Thom  and 
Bain  July  1,  18S2,  was  properly  probated 
and  recorded,  and  from  them  there  is.  a  com- 
plete title  by  mesne  conveyances  to  the  de' 
fendant  The  court  having  properly  held 
that  the  plaintiff  was  not  entitled  to  a  man- 
damus to  compel  the  defendant  to  maintain 
a  bridge  across  Turner's  Cut  because  it  did 
not  have  title  thereto  and  that  the  United 
States  is  maintaining  said  cut  as  a  part  of 
the  navigable  waters  of  the  state,  it  follows 
ttiat  the  plaintiffs  are  not  entitled  to  an  is- 
sue as  to  the  damages  it  has  sustained  by 
reason  of  the  defendant  not  maintaining 
said  bridge.  While  the  IMsmal  Swamp  Oinal 
Company,  predecessor  in  title  of  the  defend- 
ant, cut  the  waterway  known  as  'Turner's 
Cut,"  it  was  not  a  part  of  the  property  which 
it  held  under  its  franchise,  but  was  merely 
an  adjunct  or  convenience  which  it  operated. 
The  title  to  said  Turner's  Cut  was  not  a  part 
of  the  franchise  and  did  not  pass  by  the  de< 
fondant's  purchase.  The  United  States  gov- 
ernment subsequently  took  it  over  and  for  30 
years  has  been  expending  money  upon  it  as  a 
part  of  the  navigable  waters  of  the  state,  and 
the  defendant  has  not  been  charging  t<dl  or 
exercising  control  over  It  There  is  no  obli- 
gation, express  or  implied,  requiring  the  de- 
fendant to  maintain  the  bridge  which  it 
has  done  heretofore  voluntarily  and  as  a 
matter  of  convenience,  and  it  was  error  to 
adjudge  that  plaintUf  was  entitled  to  re- 
cover damages  and  to  anthorlsM  the  amend- 
ment to  the  complaint  to  the  end  that  an  is- 
sue as  to  such  damages  should  be  submitted 
to  the  jury. 

In  plaintiffs'  appeal,  no  error. 

In  defendant's  appeal,  reversed. 

WALKER  and  HOKE,  JJ.,  dissent 


cm  N.  C.  495). 

CHANCE  V.  ICE  &  COAL  CO.     (No.  19.) 

(Supreme  0>urt  of  North  Carolina.     Sept.  10, 
1914.) 

Tbial  (I  29*)— Remarks  of  Junos— Dibpab- 
AOiNO  Rkfekenck  to  Witness. 

On  the  trial  of  an  action  for  injuries  sus- 
tained in  defendant's  plant  a  question  aaked  a 
witness  as  to  whether  there  were  at  the  time 
of  the  trial  any  steps  at  a  particular  point  in 
the  plant  having  been  objected  to  and  with- 
drawn, the  witness  was  asked  whether  there 
were  any  steps  there  at  the  time  of  the  injury, 
which  he  answered  in  the  negative,  adding,  "nor 
none  since."  On  motion  the  quoted  remark  was 
stricken  out  the  court  adding  to  its  ruling, 
"This  witness  is  too  smart"    The  witness  was 
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a  Terjr  Important  witness  for  defendant,  which 
relied  almost  entirely  upon  bis  testimony  to 
contradict  that  of  plaintiff.  Held,  tiiat  the  rec- 
ord did  not  show  that  the  witness  deserved  the 
rebulie,  and,  though  the  conrt's  remark  was  in- 
advertent and  doubtless  without  any  intention 
of  prejudicing  the  defendant's  case,  it  was  well 
calculated  to  do  bo  and  violated  the  rule  for- 
bidding the  judge  to  express  any  opinion  or  In 
any  way  to  inflaence  the  jury  upon  questions 
of  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i{  80-83,  508;  Dec.  Dig.  i  2U.*] 

Appeal  from  Superior  Court,  Pasquotank 
County;  Ferguson,  Judge. 

Action  by  Frank  Chance  against  the  Ice  & 
Coal  Company.  From  a  judgment  for  plain- 
tlir,  defendant  appeals.    New  trial  granted. 

This  is  a  dvil  action,  tried  at  February 
term,  1914,  Pasquotank  superior  court,  Fer- 
guson, Judge,  upon  these  issues:  (1)  Was 
the  plaintur  Injured  by  negligence  of  defend- 
ant, as  alleged  in  the  complaint?  Answer: 
Xes.  (2)  Did  the  plaintitr  by  his  own  negU- 
gence  contribute  to  his  injury?  Answer: 
No.  (3)  What  damage  has  the  plaintiff  sus- 
tained? Answer:  |300.  From  the  Judgment 
rendered,  the  defendant  appealed. 

L  M.  Meekins,  of  Elizabeth  City,  for  ap- 
pellant. Aydlett  &  Simpson,  of  Elizabeth 
City,  for  appellee. 

BROWN,  J.  We  do  not  deem  it  necessary 
to  discuss  the  su£9ciency  of  the  evidence  of 
neglijsence,  as  the  case  Is  to  be  tried  again 
and  the  evidence  may  be  different  from  that 
presented  in  this  record.  The  plaintiff  testi- 
fied tliat  he  was  injured  while  going  into  the 
cold  storage  room  of  the  defendant's  plaut 
by  stepping  upon  a  plank  laid  across  a  nail 
keg  and  used  as  a  step.  There  was  much  ev- 
idence offered  both  by  the  plaintitf  and  the 
defendant. 

W.  B.  Dunstan,  manager  of  the  defendant 
company,  was  introduced  as  a  witness  In 
behalf  of  the  defendant  He  was  asked,  "Are 
there  any  steps  leading  from  the  cold  stor- 
age room  to  the  anteroom  now?"  This  was 
objected  to  and  the  question  was  withdrawn. 
The  witness  was  then' asked  by  the  defend- 
ant, "Were  there  any  steps  there  at  the  time 
of  the  Injury?"  The  witness  answered,  "No, 
nor  none  since."  The  plaintifl  objected  to 
that  part  of  the  answer,  "nor  none  since," 
and  moved  to  strike  it  out  The  court  then 
interposed,  and  in  the  presence  and  hearing 
of  the  jury  said:  "That  part  of  the  answer 
is  stricken  out  This  witness  is  too  smart." 
The  defendant  excepted  to  the  remark  of 
the  judge,  commenting  upon  the  conduct  of 
the  witness. 

This  witness  appears  to  have  been  a  vary 
Important  witness  for  the  defendant  which 
relied  almost  entirely  upon  his  testimony  to 
contradict  that  of  the  plaintiff.  The  witness 
Dunstan,  not  only  testifled  as  to  facts  which 
he  believed  would  exonerate  the  defendant 
from  liability,  but  also  testifled  very  materi- 
ally as  to  the  damage  which  the  plaintlfir  sus-  ] 


tained.  We  think  that  tbe  language  of  the 
judge  in  saying  that  the  witness  was  too 
smart  however  inadvertent  upon  the  part  of 
his  honor,  was  an  infringement  upon  the 
prerogative  of  the  defendant,  and  we  cannot 
see  anything  In  the  record  from  which  we 
can  infer  that  the  witness  deserved  such  a 
rebuke.  We  are  quite  sure  that  it  was  not 
intended  to  prejudice  the  defendant's  case 
by  the  able  and  painstaking  judge  who  tried 
this  case,  but  it  undoubtedly  was  well  cal- 
culated to  prejudice  the  jury  against  tliat 
particular  witness,  and  was  practically  an 
expression  of  opinion  upon  the  part  of  the 
judge  as  to  the  credibility  of  such  witness. 

The  judge,  under  our  law,  is  denied  from 
expressing  any  opinion,  or  in  any  way  con- 
ducting himself  80  as  to  Influence  the  findings 
of  the  jury  upon  the  questions  of  fact  The 
influence  of  the  Judge  upon  the  Jury  under 
our  system  of  practice  is  very  great  and  the 
law  is  careful  to  see  that  that  influence  is 
not  thrown  into  tbe  Jury  box  adversely  to 
either  party.  While  it  is  the  duty  of  the  Ju- 
ry to  take  the  law  from  tbe  court,  it  is  also 
the  duty  of  the  Judge  to  so  conduct  the  trial 
that  the  Jury  may  not  be  Influenced  in  their 
findings  of  fact  by  any  opinion  that  may  fall 
from  tbe  court  This  matter  has  been  so 
fully  discussed  by  Mr.  Justice  Walker  in 
Withers  V.  Lane,  144  N.  C.  184,  56  S.  E.  855, 
that  we  deem  it  unnecessary  to  say  anything 
further.  State  v.  Howard,  129  N.  C.  584,  40 
S.  B.  71. 

For  the  error  complained  of,  there  must  be 
a  new  trial. 

'  (US  N.  C.  80) 

O'NEAL  v.  DUNTON.     (No.  11.) 

(Supreme  Court  of  North  Carolina.    Sept  16, 
1914.) 

Costs  (J  32*)— Ejectment. 

The  entire  costs  are  properly  adjudged 
against  plaintiff  in  ejectment,  when  defendant 
did  not  claim  possession  of  any  of  the  land 
in  controversy  beyond  the  line  found  to  be  the 
true  boundary  line,  and  there  was  no  evidence 
or  finding  of  possession  by  him  beyond  sucb 
line. 

(Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  ii  108-132;   Dec  Dig.  i  32.*1 

Appeal  from  Superior  Court  CMrrituck 
County;  Ferguson,  Judge. 

Ejectment  by  Winslow  O'Neal  against  J.  L. 
Duntou.  Judgment  for  defendant  and  plain- 
tiff appeals.    Aflirmed. 

Aydlett  &  Simpson,  of  Elizabeth  City,  fot 
appellant  Ward  &  Thompson  and  Ebriuj; 
bans  &  Small,  all  of  Elizabeth  City,  for  ap- 
pellee. 

PER  (^RIAM.  Tlie  real  controversy  Id 
this  action  is  one  of  fact  as  to  the  true  divid- 
ing line  between  the  plaintiff  and  defendant, 
which  has  been  decided  by  tbe  Jury,  and  we 
find  no  error  upon  the  trial. 

The  verdict  was  In  favor  of  the  defendant 
and  Judgment  for  the  entire  cost  w«is  award- 
ed against  the  plalntifT,  to  which  he  excepted 
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npon  the  ground  tbat,  while  he  did  not  main- 
tain tiis  claim  against  the  defendant  in  its 
entirety,  he  did  In  part  It  appears,  however, 
that  the  defendant  did  not  claim  possession 
of  any  part  of  the  land  in  controversy  be- 
yond the  line  found  to  be  the  true  line,  and 
as  there  Is  no  evidence  tending  to  prove, 
and  no  finding  showing,  possession  beyond 
the  line,  It  was  proper  to  enter  Judgment  for 
cost  against  the  plaintiff. 
No  error. 


(166  N.  C.  477) 

HINTON  et  aL  v.  HALL  et  aL 


(No.  16.) 


6.  Trial  ({  880*)— Spboiai.  Ibstjbs— Scbiqb- 

BION. 

It  is  not  error  to  refuse  to  submit  addition- 
al Issues,  where  those  submitted  were  fully  de- 
terminative of  the  rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  il  828-^33!   Dec  Dig.  i  350.*] 

Appeal  from  Superior  Court,  Camden 
County;   Ferguson,  Judge. 

Action  by  C.  L.  and  B.  L.  Hinton,  execu- 
tors, against  Caleb  Hall  and  others.  Judg- 
ment for  plaintUCa,  and  defendants  appeal. 
Affirmed. 

Ward  &  Thompson  and  Ebrlnghaus  & 
Small,  all  of  Elizabeth  City,  for  appellants. 


(Supreme  Court  of  North  Carolina.     Sept.  16, '  ^,^^^  *  Simpson,  of  Elizabeth  City,  for  ap- 
1014.)  peUeei. 


1.  EVIDENCK    (I   135*)— SiMILAB   FaOTB— BONA 

ElDEs  ov  Loan— Tkbtimont  of  Aoent. 
In  an  action  by  the  executors  of  the  hold- 
er of  a  mortgage  first  given  but  not  recorded 
until  after  a  second  mortgage,  to  recover  against 
those  claiming  under  the  second  mortgage,  it 
was  competent  for  a  witness,  in  corroboration 
of  bis  evidence  as  to  the  bona  fides  of  the  loan 
for  which  the  second  mortgage  was  given,  to  tes- 
tify that  be  had  acted  as  agent  for  the  mort- 
gagee in  many  other  similar  transactions  and 
had  money  on  hand  belonging  to  the  mortgagee 
which  he  loaned  at  the  time  to  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  392,  394,  404-^05;    Dec.  Dig.  | 

2.  AOKNOWLEDOVENT    (|   20*)— DlBQUAUFIOA- 
TION   OF  NOTABY— KeLATIONBHIP. 

Where  a  notary  had  no  pecuniary  interest 
in  the  loan  of  money  by  his  hrother-in-law,  he 
was  not  disqualified  by  reason  of  the  relation- 
ship to  take  the  acknowledgment  of  the  bor- 
rower to  a  mortgage  to  secure  the  loan,  and  Uie 
privy  examination  of  the  mortgagor's  wife. 

[Eld.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  {|  104-111;   Dec  Dig.  {  20.*] 

3.  MOSTOAOES    a    112*)— INTEBEST    OF   LBND- 

eb'b  Aoent. 

Where  a  mortgage  was  executed  to  secure 
a  bona  fide  loan  of  $800,  the  fact  that  the  mort- 
gagor agreed  to  pay  certain  debts  owing  to  the 
fender's  agent  and  his  wife  out  of  the  loan  did 
not  give  them  an  interest  in  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  222;   Dec  Dig.  |  112.*] 

4.  MOBTOAGES    (S   356*)— FOBECLOSUBB— POW- 

EB  or  Saue — I<5u:bcise — Failube  to  Adveb- 

TISE. 

While  failure  to  advertise  according  to  the 
terms  of  a  power  of  sale  in  a  mortgage  inval- 
idates the  sale,  it  will  not  prevent  the  passing 
of  title  as  against  a  subsequent  purchaser  for 
value  without  notice;  the  remedy  of  a  subse- 
quent lienor  being  to  sue  the  first  mortgagee  for 
damages  consisting  of  the  difference  between  the 
actual  indebtedness  of  the  first  mortgage  and  the 
value  of  the  land  at  the  time  of  the  sale. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  is  1063-1067;  Dec.  Dig.  |  366.*] 

5.  MOBTQAOEB  ($  372*)— FoBEOLOSTTBE- IBBEQ- 

UI.ABITIES— Notice. 

A  purchaser  at  a  mortgage  sale  is  required 
to  investigate  the  regularity  thereof,  and  is 
charged  with  notice  of  a  defect  in  advertising, 
or  other  irregularity,  but  subsequent  grantees 
of  the  purchaser  are  only  required  to  look  to  the 
recitals  in  the  trustee's  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  U  1102,  1103,  1105-1117;  Dec  Dig! 
i  372.*! 


CLARK,  C.  J.  The  plaintiffs'  intestate, 
J.  L.  Hinton,  conveyed  to  the  defendant  Caleb 
Hall  a  tract  of  land  on  July  11,  1908,  and 
Hall  executed  a  mortgage  to  Hinton  on  the 
same  date  to  secure  the  purchase  money. 
The  deed  to  Hall  was  recorded  at  once,  but 
his  mortgage  back  to  Hinton  was  not  regis- 
tered till  August  23,  1909.  In  the  meantime, 
on  February  5,  1909,  Hall  and  wife  executed 
a  mortgage  to  D.  E.  Williams  to  secure  a 
loan  of  $800,  and  this  was  recorded  at  once. 
The  acknowledgment  and  privy  examination 
to  this  were  taken  before  W.  L  Cohoon,  the 
brother-in-law  of  D.  E.  Williams,  who  made 
the  loan  as  agent  for  Williams.  On  April  26, 
1010,  Williams,  the  mortgagee,  sold  under  the 
power  of  sale  in  said  mortgage  and  executed 
a  deed  to  the  purchaser,  Margaret  W.  Cohoon, 
which  was  duly  recorded.  On  December  29, 
1910,  Margaret  W.  Cohoon  and  husband,  W. 
L  Cohoon,  executed  to  A.  E.  Cohoon  a  deed 
for  the  same  property  which  was  duly  regis- 
tered. On  January  31,  1911,  A.  El.  Cohoon 
executed  a  deed  for  the  same  property  to  M. 
N.  Sawyer,  and  on  March  28,  1911,  Sawyer 
and  wife  executed  a  deed  therefor  to  Mis- 
souri Sawyer.  Tlie  complaint  alleged  that 
the  mortgage  deed  from  Hall  to  Hinton  was 
a  fraud  and  a  sham  pursuant  to  an  agree- 
ment between  W.  L.  Cohoon  and  Hall  in  order 
to  defeat  Hinton's  mortgage,  which  bad  not 
then  been  recorded  ;  that  in  fact  no  loan  had 
been  made  Hall  by  Williams  as  set  out  in  the 
mortgage;  that  in  fact  no  money  was  re- 
ceived by  Hall ;  that  Cohoon  was  really  the 
only  one  Interested  In  the  transaction ;  that 
the  property  was  not  properly  advertised  at 
the  time  of  the  sale  under  the  mortgage,  and 
hence  the  sale  was  null  and  void  to  pass  title. 
The  Jury,  in  answer  to  the  issues  submitted, 
found  that  the  defendant  D.  B.  Williams 
loaned  through  his  attorney,  W.  L.  Cohoon, 
to  Caleb  HaU  $800,  for  which  the  mortgage 
was  given  as  security ;  that  there  was  no 
other  irregularity,  except  that  in  the  fore- 
closure the  advertisement  was  not  made  in 
a  newspaper  published  in  Pasquotank  coun- 
ty; that  the  value  of  the  land  in  question 
at  the  time  of  the  sale  was  $1,050 ;  that  Mis- 
souri Sawyer,  and  also  M.  N.  Sawyer,  from 
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whom  tthe  pnicliaaM,  had  no  notice  of  any 
defect  in  title  or  of  any  Irregularity  In  the 
foreclosure  proceeding.  Upon  the  verdict  the 
Judge  held  that  Missouri  Sawyer  had  ob- 
tained a  good  title  to  the  land ;  that  the 
Irregularity  in  the  adverUsement  made  the 
sale  Irregular;  and  that  D.  B.  Williams  and 
Margaret  W.  Cohoon  were  responsible  to 
the  second  mortgagee  for  the  difference  In  the 
value  of  the  land  at  the  time  of  the  sale,  1. 
e.,  $1,050,  as  found  by  the  Jury,  less  $800, 
the  sum  secured  in  the  mortgage  to  WUliams. 

[1-3]  It  was  competent  for  the  witness  Co- 
hoon, in  corroboration  of  his  evidence  as  to 
the  bona  fides  of  the  loan  to  Williams,  to  tes- 
tify that  he  had  acted  as  agent  for  Williams 
in  many  other  tran^ctions  of  this  kind,  and 
that  he  bad  money  on  hand  of  Williams' 
which  he  loaned  to  Hall.  W.  L.  Cohoon  had 
no  pecuniary  Interest  In  the  transaction,  and 
his  ration  to  Williams  as  brother-in-law  did 
not  disqualify  him  as  notary  public  to  take 
the  acknowledgment  of  HaU  and  the  privy 
examination  of  Hall's  wife.  Cohoon  testi- 
fied that  of  the  $800  loaned  Hall  $76  was 
paid  to  himself  for  a  debt  which  HaU  owed 
him  and  $300  for  an  indebtedness  of  HaU  to 
Cohoon's  wife  for  a  tract  of  land.  The  court 
submitted  to  the  Jury  under  proper  instruc- 
tions these  matters,  and  the  Jury  found  that 
there  was  a  bona  fide  loan  of  $800  made  by 
WUliams  to  HaU.  The  fact  that  out  of  this 
loan  HaU  agreed  to  pay  certain  debts  to 
Cohoon  and  bis  wife  did  not  give  them  an 
interest  in  the  mortgage  which  the  Jury 
found  was  a  bona  fide  transaction  between 
WUliams  and  HalL 

[4]  The  mortgage  contained  a  power  of 
sale  requiring  that  the  property  should  be 
advertised  by  posting  notices  at  the  court- 
house door  and  three  other  pubUc  places  in 
the  county  for  30  days  and  also  by  publish- 
ing said  notice  for  four  weeks  in  some  news- 
paper in  Elizabeth  City.  It  was  in  evidence 
that  the  advertisement  was  made  as  thus  re- 
quired, except  that  there  was  no  publication 
in  the  newspaper,  and  the  Jury  found  that 
there  was  no  other  irregularity  In  the  pro- 
ceeding. 

[I]  It  was  true  that  failure  to  advertise 
according  to  the  terms  of  the  power  of  sale 


invaUdates  the  sale.  Enbank  ▼.  Becton,  158 
N.  C.  230,  73  S.  E.  1009.  Bat  it  is  said  that 
such  sale  is  not  absolutely  void  but  will  imss 
the  legal  title.  Eubank  t.  Becton,  supra; 
Brett  V.  Davenport,  151  N.  &  58,  65  S.  B. 
611.  WhUe  audi  sale  would  be  set  aside  as 
to  the  purchaser,  a  subsequent  or  remote 
grantee  without  notice  and  in  good  faith 
takes  a  good  title  against  such  defects  or 
irregularities  in  the  sale  of  which  he  had  no 
notice.  27  Cyc.  1494.  The  Jury  find  that 
Missouri  Sawyer  and  ber  .grantor,  M.  N. 
Sawyer,  through  whom  she  claims,  had  no 
notice  of  any  defect  in  the  title  or  foreclosure 
proceeding.  As  said  In  Einbank  v.  Becton, 
they  would  be  affected  with  notioe  of  any 
defect  which  would  appear  in  their  chain  of 
title,  but  this  is  all.  In  going  to  the  record 
to  look  up  this  title,  they  found  It  recited 
that  due  advertisement  as  in  said  mortgage 
prescribed,  and  by  law  provided,  had  been 
made.  In  Eubank  t.  Becton  the  record  dis- 
closed that,  whUe  the  mortgage  required  ad- 
vertisement in  four  pubUc  places,  the  trus- 
tees' deed  recited  that  it  had  been  made  at 
only  three  places.  The  purchaser  at  a  mort- 
gage sale  is  required  to  investigate  and  is 
fixed  with  notice  of  the  defect  in  advertis- 
ing or  other  like  Irregularity,  but  this  is  not 
true  of  subsequent  grantees,  who  are  required 
only  to  look  to  the  recitals  In  the  trustee's 
deed. 

The  second  mortgagee  could  elect  to  sue 
the  first  mortgagee  for  any  damage  Which  he 
has  suffered  by  any  irregularity  in  making 
the  sale.  The  most  which  the  second  mort- 
gagee could  possibly  have  suffered  in  this 
case  wag  the  difference  between  the  actual 
amount  of  the  indebtedness  doe  under  the 
Williams  mortgage,  which  tiie  Jury  find  to 
have  been  $800,  and  the  actual  value  of  the 
land  at  the  time  of  the  sale. 

[6]  The  only  other  exception  is  the  refusal 
to  submit  additional  issues,  but  the  issues 
submitted  were  fuUy  determinative  of  the 
rights  of  the  parties  to  the  action,  and  this 
is  all  that  is  required.  Kimberly  v.  How- 
land,  143  N.  O.  898,  55  S.  B.  778,  7  U  R.  A. 
(N.  S.)  546 ;  Clark  y.  Guano  Co.,  144  N.  O. 
64,  56  S.  E.  858, 118  Am.  St  Beit.  931. 

No  error. 
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nn  N.  c.  688) 

KtSKNT      T.    SEABOARD   AIB  LINBI   RX. 
CO.      (No.    108.) 

(Supreme  C^urt  of  North  Carolina.    Sept  23, 
1914.) 

1.  Costs  (|  143*)— Bond  fob  Costb— Pbosb- 
OTTTioN  Bond— Costs  on  Appkali— "Sicu- 

BITT  FOB  PbOSXOUTION   OT  TEB  SXJTC  OB  AO- 

noN." 

Reviaal  1905,  {  1251,  provides  that  when- 
ever an  action  shall  be  brought  In  any  court  in 
which  security  shall  be  given  for  the  prosecution 
thereof,  or  when  the  case  shall  be  brought  up 
to  a  court  by  an  am>eal  or  otherwise  in  which 
security  for  the  prosecution  of  the  suit  shall 
have  been  given,  and  judgment  shall  have  been 
rendered  against  the  plaintiff  for  the  costs  of 
the  defendant,  the  appellate  court  on  motion  of 
defendant  shall  also  give  judgment  against  the 
surety  for  such  costs,  and  execution  shall  issue 
jointly  against  plaintiff  and  his  surety.  Held, 
that  the  words  security  for  prosecution  of  the 
salt  or  action,"  being  preserved  from  Rev.  Code, 
c.  13,  i  126,  should  be  given  the  same  meaning 
they  had  in  that  section,  and  held  to  refer  to 
the  nndertaking  given  in  the  trial  court  for  the 
prosecution  of  the  suit,  and  to  secure  payment 
of  defendant's  costs  in  that  court  and  on  defend- 
ant's appeal ;  and  hence,  where  defendant  suc- 
cessfully appealed  to  the  Supreme  Court  from 
a  judgment  against  it,  it  was  entitled  to  have 
the  coats  of  the  appeal  taxed  against  plaintiff's 
prosecution  bond. 

f£^.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  ij  655-557;  Dec.  Dig.  $  143.  •] 

2.  SHATUTZfl    (1   225%*)  —  Rk-knactment  — 
WoKDs  and  Phbasks. 

Where  a  statute  is  re-«nacted  literally  or 
•nbetantially,  words  or  phrases  used  in  the 
former  which  have  received  a  settled  constmc- 
tion  should  be  interpreted  accordingly  in  ascer- 
taining their  meaning  in  the  later  enactment 
[Ed.  Note.— For  other  cases,  see  Statutea, 
Cent  Dig.  1 306 ;  Dec.  Dig.  f  225%.*] 

Hoke  and  Allen,  JJ.,  dissent. 

Action  by  S.  W.  Kenny,  as  administrator, 
etc.,  against  the  Seaboard  Air  Line  Railway 
Company.  On  motion  to  tax  the  sureties  on 
the  prosecution  bond  filed  by  plaintiff  in  the 
trial  court  with  defendant's  costs  In  the  Su- 
preme <3ourt  on  the  granting  of  a  new  trial, 
and  for  Judgment  against  plaintiff  and  the 
sureties' on  such  bond.     Motion  granted. 

Winston  &  Matthews,  of  Windsor,  for 
plaintiff.  Murray  Allen,  of  Raleigh,  for  de- 
fendant 

WALKER,  3.  [11  This  is  a  motion  to  tax 
the  sureties  on  the  prosecution  bond  of  the 
plaintiff  with  the  defendant's  costs  in  this 
court,  which  were  awarded  in  his  favor  and 
against  the  plaintiff  upon  the  granting  of  a 
new  trial  to  the  defendant,  and  for  judgment 
against  plaintiff  and  his  sureties  for  the 
same.  The  motion  was  duly  docketed  and 
heard  at  this  term.  It  is  based  upon  sec- 
tion 1251  of  the  Revlsal  of  1905,  which  reads 
as  follows: 

"Whenever  an  action  shall  be  brought  in  any 
court  in  which  security  shall  be  given  for  the 
prosecution  thereof,  or  when  any  case  shall  be 
brought  up  to  a  court  bv  an  appeal  or  other- 
wise,  in  which  security  for  the  prosecntion.  of 
the  suit  shall  have  been  given,  and  judgment 


shall  be  rendered  agalnBt  the  plaintiff  for  the 
costs  of  the  defendant,  the  appellate  court,  upon 
motion  of  the  defendant,  shall  also  give  judg- 
ment against  the  surety  for  said  costs,  and  exe- 
cution may  issue  jointly  against  the  plaintiff 
and  his  surety." 

Defendant  contends:  That  the  expression 
"security  for  the  prosecution  of  the  suit  or 
action"  refers  to  the  undertaking  given  in 
the  court  below  for  the  prosecution  of  the 
suit  and  the  payment  of  the  costs  of  defend- 
ant recovered  in  that  court,  and  when  there 
1b  an  appeal,  defendant,  who  succeeds  in 
this  court,  is  entitled  to  judgment  for  his 
costs  against  plaintiff  and  his  sureties  upon 
the  same  undertaking,  or  what  is  sometimes 
called  the  "prosecution  bond,"  which  is  in- 
tended, if  defendant's  contention  be  correct, 
to  secure  defendant's  costs  both  in  the  supe- 
rior court  and  in  this  court,  as  a  part  of  the 
costs  in  the  action;  -the  condition  of  the 
prosecution  bond  being  this:  "That  the 
same  shall  be  void,  if  the  plaintiff  shall  pay 
the  defendant  all  such  costs  as  the  defendant 
shall  recover  of  him  In  the  action."  Revlsal, 
f  450.  That,  when  there  is  an  appeal,  the 
"action"  continues  to  he  such  in  this  court, 
as  much  so  as  if  it  were  pending  in  the 
court  below  and  the  bond  given  below  was 
intended,  by  its  very  terms,  to  cover  all  the 
costs  of  defendant  tncurred  in  the  action, 
both  those  accruing  below  and  here,  as  they 
are  all  "costs  in  the  action." 

It  will  be  seen  that  section  1251  refers 
only  to  the  costs  of  defendant,  and  provides, 
for  Instance,  that  if,  when  an  appeal  is  tak- 
en, he  Is  sustained  in  this  court,  judgment 
shall  be  entered  against  plalntifl  and.  his 
sureties  for  defendant's  costs;  but  this  could 
not  be  done,  and  this  provision  would  not  be 
compiled  with,  if  plaintiff's  contention  is 
right — that  it  refers  to  appeal  bonds  only,  ps 
where  defendant  appeals  and  gets  a  judg- 
ment for  his  costs  in  this  court,  there  would 
be  no  appeal  bond  of  the  plaintiff,  upon 
which  to  enter  judgment,  and  the  only  bond 
that  would  answer  to  the  description  of  the 
statute  would  be  his  prosecution  bond; 
otherwise,  in  such  a  case,  this  part  of  the 
statute  would  become  nugatory.  Besides, 
the  plaintiffs  contention  is  fully  met  by  the 
fact  that  the  Legislature  had  already  given 
a  remedy  on  appeal  bonds  by  section  605  of 
the  Revisal,  which  provides: 

"Undertakings  for  the  prosecution  of  appeals 
and  on  writs  of  'certiorari  shall  make  a  part  of 
the  record  sent  up  to  the  Supreme  Court  on 
which  judgment  may  be  entered  against  the 
appellant  or  person  prosecuting  the  writ  of  cer- 
tiorari and  his  sureties,  in  all  cases  where  judg- 
ment shall  be  rendered  against  the  appellant' or 
person  prosecuting  said  writ" 

Take  our  case  for  illustration :  Defendant 
appealed  and  was  awarded  a  new  trial.  Sec- 
tion 1251  says  that  this  court  shall  give 
judgment  against  plaintiff  and  his  sureties 
for  the  prosecution  of  the  action ;  but  the 
latter  has  no  sureties,  except  those  on  his 
original  prosecution  bond  given  below,  as  he 
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did  not  appeal,  so  that  It  follows  that  refer- 
ence must  necessarily  be  made  tq  his  prose- 
cution bond,  and  we  must  adjudge  the  costs 
of  this  court  against  the  parties  to  that 
bond,  if  we  would  enforce  the  statute  as,  we 
think,  It  is  clearly  and  positively  written. 

Again :  Section  1251  requires  this  court  to 
give  Judgment  for  defendant's  costs  against 
plaintiff  and  his  sureties,  where  a  bond 
"shall  have  been  given,"  not  for  the  costs 
of  an  appeal,  but  "for  the  prosecution  of  the 
action."  These  words  have  a  well-known 
meaning  In  law,  and  refer  only  to  the  prose- 
cution bond.  If  the  defendant  appeals,  in 
which  case  the  plalntUf  would  give  no  ap- 
peal bond,  being  appellee;,  and  "Judgment 
shall  be  rendered  against  the  plaintiff  for 
the  costs  of  the  defendant,"  the  appellate 
court  Is  required  to  give  Judgment  also 
against  plaintiff's  sureties  for  such  costs; 
but  there  would  be  no  sureties,  as  we  have 
seen,  and  we  could  not  comply  with  this 
clearly  expressed  mandate,  unless  we  resort 
to  the  prosecution  bond,  which  Is  the  only 
one  described  in  the  section,  as  it  Is  given 
"for  the  prosecution  of  the  suit,"  and  not  for 
the  prosecution  of  an  appeaL 

Replying  to  the  suggestion  that  section  1251 
applies  only  to  cases  In  which  the  plaintiff 
appeals  and  gives  an  appeal  bond,  the  words 
"security  for  the  prosecution  of  an  action"  re- 
ferring only  to  that  kind  of  bond.  It  may  be 
said  that  such  a  construction  would  require  a 
radical  change  in  phraseology  and  would  not 
secure  defendant's  costs,  on  his  own  appeal. 
If  they  were  adjudged  a^inst  the  plaintiff. 
We  are  not  authorized  to  presume  that  the 
Legislature  meant  what  It  did  not  say,  and 
used  language  which  has  only  one  meaning, 
when  it  intended  that  it  should  have  another 
and  very  different  one.  Besides,  the  section 
is  so  broadly  worded  as  to  apply  to  all  cases 
where  costs  are  adjudged  for  the  defendant 
against  the  plaintiff,  and  not  simply  to  those 
where  the  plaintiff  appeals.  The  suggested 
construction  would  be  Inconsistent  wiUt  the 
language  of  the  section,  or,  at  least,  la  not 
warranted  by  it,  and,  too,  the  case  where  the 
plaintiff  appeals  and  gives  security  Is  fully 
provided  for,  as  we  have  seen,  by  Revisal, 
{  605,  so  that  there  is  nothing  for  the  sugges- 
tion to  rest  upon. 

It  Is  also  argued  that  this  section  was 
taken  from  Revised  Code,  c  13,  {  126,  and 
that  it  originally  referred  to  appeals  from 
Justices  of  the  peace,  and  from  the  county 
court  to  the  superior  court.  This  may  be 
true,  and  yet  it  does  not  change  the  conclu- 
sion, but  rather  strengthens  It.  It  will  be 
found,  by  comparing  the  two  sections,  that 
radical  changes  have  been  made  in  section 
126  of  the  Revised  Code  by  section  1251,  and 
there  is  such  a  wide  departure  from  its  lan- 
guage and  meaning  as  to  show  that  the  Leg- 
islature was  conscious  of  the  abolition  of  the 
county  courts  when  it  amended  the  law,  and 
Intended  so  to  frame  the  new  section  as  to 
make  it  conform  to  the  present  system  and 


procedure,  so  very  different  from  the  former 
ones.  Reading  the  two  sections  together,  we 
cannot  escape  the  conviction  that  the  legis- 
lature Intended,  for  reasons  deemed  suffi- 
cient, to  change  the  law,  so  that  prosecution 
bonds  given  in  the  superior  court  should  be 
liable  for  all  of  the  defendant's  costs  of  the 
action,  at  any  stage,  whether  Incurred  below 
or  In  this  court  Section  1251  cannot  be  re- 
stricted In  its  application  to  appeals  from 
the  court  of  a  Justice  of  the  peace,  for  the 
first  sentence  of  the  section  would  not  apply 
to  such  a  court,  as  no  prosecution  bond  for 
costs  is  given  there,  but  only  in  the  sui>erior 
court,  or  in  this  court,  if  an  action  is  brought 
here  against  the  state,  or  jterhaps  in  some 
other  cases  not  cognizable  by  a  Justice  of  the 
peace. 

An  argument  ab  Inconvenienti  may  be  urg- 
ed against  our  view,  but  it  cannot  be  permit- 
ted to  prevail  against  the  plainly  expressed 
intention  of  the  Legislature,  or  the  clear  and 
explicit  terms  of  the  law.  Black's  Interp.  of 
Laws,  p.  87.  We  have,  generally,  nothing  to 
do  with  the  wisdom  or  unwisdom,  the  policy 
or  Impolicy,  of  an  enactment,  but  must  abide 
by  the  will  of  the  lawmaking  body.  "Ita 
lex  scripta  est"  But  we  must  not  be  under- 
stood as  admitting  that  there  will  be  any  in- 
convenience flowing  from  our  construction, 
which  is  not  likely  to  occur  in  the  case  of 
other  statutes,  where  no  doubt  Is  entertained 
as  to  their  meaning.  If  it  should  appear 
that  the  costs  of  this  court  will  probably  ex- 
haust the  prosecution  bond,  and  leave  those 
of  the  court  below  unsecured,  there  Is  ample 
remedy  to  avoid  the  supposed  unjust  result, 
by  application  to  Increase  the  penalty  of  the 
bond — a  not  unusual  procedure  In  the  courts. 
Jones  V.  Cox,  46  N.  C.  373;  Adams  v.  Reeves, 
76  N.  C.  412;  Vaughan  v.  Vincent  88  N.  C. 
116;    RolUns  v.  Henry,  77  N.  C.  467. 

The  Legislature  has  recently  amended  Re- 
visal, {  1251,  by  requiring  the  costs  to  be 
taxed  here  against  the  plaintiff,  without  any 
motion  by  defendant,  making  It  m{indatory 
upon  us  to  act  in  the  first  instance  Public 
Laws  of  1913,  c.  189.  Having  this  section 
under  its  direct  supervision  with  a  view  to 
its  amendment,  it  cannot  be  supposed  that 
the  Legislature  was  Inadvertent  to  the  fact 
that  the  county  courts  had  ceased  to  exist, 
and  therefore,  if  our  construction  of  It  is  not 
correct,  that  it  needed  further  revision  to 
conform  it  with  existing  methods  of  practice 
and  procedure,  and  our  changed  system  of 
courts.  It  had  altered  the  language  of  the 
corresponding  section  of  the  Revised  Code  ma- 
terially and  fundamentally  indicating  clear- 
ly a  purpose  to  effect  a  material  change  In 
procedure,  and  it  used  the  words  "security 
for  the  prosecution  of  the  action,"  which  had, 
at  the  time,  a  well-defined  meaning,  and  also 
the  words  "appellate  court,"  which  in  view 
of  the  context  could  mean  only  this  court 

[2]  Where  a  statute  is  re-enacted  literally 
or  substantially,  words  or  phrases  used  in 
the  former,  which  have  received  a  settled 
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constrnctlon,  should  be  interpreted  according- 
ly In  ascertaining  the  meaning  of  the  later 
enactment  Black's  Interp.  of  Laws,  169  et 
seq.  The  words  "security  for  the  prosecu- 
tion of  the  action,"  in  diapter  13,  section 
126,  of  the  Revised  Code,  undeniably  meant 
the  prosecution  bond,  and,  under  tiie  rule, 
should  now  have  the  same  meaning.  If  the 
prosecution  bond  was  not  Intended,  the  inapt- 
ness  of  the  phraseology  would  hardly  have 
escaped  attention. 

The  motion  is  allowed,  and  the  costs  will 
be  taxed  accordingly.    Motion  allowed. 

HOKE  and  ALLEN,  JJ.,  dissent 


(166  N.  C.  622) 

ATLANTIC  COAST  LINE  R.  CO.  et  aL  ▼. 

SPENCER  etal.    (No.  29.) 

(Supreme  Court  of  North  C^aroUna.    Sept  23, 
1914.) 

1.  COBPORATIONS  (|  503*)  —  Venub  (J  82»)  — 
Residence  of  Cobfobatiom— Question  or 
Law  08  Fact. 

In  determining  the  proper  venue  of  an  ac- 
tion, the  question  whether  an  individual  is  a 
resident  of  the  state  is  one  of  fact,  dependent 
on  the  evidence ;  but  whether  a  corporation  in  a 
foreign  or  domestic  corporation  is  a  matter  of 
law,  depending  upon  its  charter, 


1 


[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  fS  1835-1939,  1942-1948 ;  Dec.  Dig. 
■  503  ;•   Venue,  CJent  Dig.  SS  47-80 ;  Dec.  Dig. 

32.*] 

2.  CoRPOEATioNS  (g  603*)— Actions— PiAOK  or 

Business— Venue. 

Under  Revisal  1905,  {  422,  providing  that, 
for  the  purpose  of  suing  and  being  sued,  the 
principal  place  of  business  of  a  domestic  cor- 
poration shall  be  Its  residence,  an  action  by  a 
domestic  corporation  should  have  been  brought 
in  the  county  in  which  it  had  its  principal  place 
of  business. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  fS  1835-1939,  1942-1946;  Dec. 
Dig.  {  503.»] 

Appeal  from  Superior  Court  Gates  Coun- 
ty;  Ferguson,  Judge. 

Action  by  the  Atlantic  Coast  Line  Railroad 
Company  and  another  against  F.  F.  Spencer 
and  another.  From  an  order  removing  the 
action  on  motion  for  a  change  of  venue, 
plaintiffs  appeaL    Reversed. 

J.  Kenyon  Wilson,  of  Elizabeth  City,  for 
appellants.  Ward  &  Thompson,  of  Elizabeth 
City,  for  appellees. 

CLARK,  C.  J.  The  defendants  moved  to 
remove  this  action  to  Hyde  county,  for  Im- 
proper venue,  upon  the  ground  that  the  At- 
lantic CJoast  Line  Railroad  Company  was  a 
foreign  corporation,  and  that  the  defendant 
Spencer  Is  a  resident  of  Hyde  county,  and 
the  defendant  Transportation  Company  is  a 
domestic  corporation  having  its  principal 
place  of  business  In  said  county.  The  cause 
was  removed,  not  as  a  matter  of  discretion, 
or  because  of  the  convenience  of  witnesses, 
bat  on  the  ground  that  it  was  improperly 
brought  in  the  county  of  Gates,  the  Atlantic 


Coast  line  Railroad  Company  b^ng  held  a 
foreign  corporation. 

[1]  The  motion  was  erroneously  allowed. 
Whether  an  Individual  Is  a  resident  of  this 
state  or  not  depends  upon  evidence,  and  is 
a  question  of  f&ct,  to  be  passed  upon  by  the 
federal  oonrt;  but  whether  a  corporation  la 
a  North  Carolina  corporation  or  not  is  a 
matter  of  law,  depending  upon  Its  charter. 
The  question  of  law  whether  the  Atlantic 
Coast  Line  Railroad  (Company  is  a  North 
Carolina  corporation  was  decided  in  this  court 
In  a  very  able  and  conclusive  opinion  by 
Connor,  J.,  now  the  accomplished  Judge  of 
the  United  States  District  Court  for  the  East- 
em  District  of  North  Carolina,  In  an  ex- 
haustive opinion  in  Staton  v.  Railroad,  144 
N.  0. 146-154,  56  S.  E.  794,  to  which  we  feel 
unable  to  add  anything.  That  opinion  is 
based  npon  federal  authorities  therein  cited. 
It  has  been  cited  as  authority  In  Hough  v. 
Railroad,  144  N.  C.  701,  57  S.  E.  469,  and 
Hurst  V.  Railroad,  162  N.  C.  371,  372,  78  S. 
E.  434,  and  has  been  reaffirmed  at  this  term 
in  Cox  V.  Railroad,  82  S.  £.879.. 

[2]  If,  as  suggested,  the  principal  place  of 
business  of  the  Atlantic  Coast  Line  Railroad 
Company  is  in  New  Hanover,  the  action 
should  have  been  brought  In  that  county. 
Revisal,  (  422.  But  Revisal,  {  426,  provides 
that  If  an  action  Is  not  brought  in  "the  prop- 
er connty,"  it  "may,  notwithstanding,  be 
tried  therein,  unless  the  defendant  before 
the  time  of  answering  expires,  demand  In 
writing  that  the  trial  be  had  In  the  proper 
county."  The  defendant  did  not  demand  that 
the  action  be  removed  to  New  Hanover,  and 
It  was  error  to  remove  it  to  the  county  of 
Hyde,  on  the  ground  assigned  in  the  motion 
and  order  of  removal 

Reversed. 

(166  N.  0.  602) 

HORNTHAL  v.  WESTERN  UNION  TELE- 
GRAPH CO.      (No.  87.) 

(Supreme  (3oart  of  North  Carolina.    Sept  23, 
1914.) 

Tkleobaphb  and  Telephones  (|  27*)— Neo- 

LIOENCE— DAMAOBS    FOB    MENTAL    ANGUISH 

—Law  Govebnino. 

Where  the  negligence  causing  delay  in  the 
transmission  of  a  telegram,  sent  from  a  point 
in  Virginia  to  a  point  in  North  Carolina,  oc- 
cnrred  wholly  in  Virginia,  in  which  state  no 
recovery  can  be  had  for  mental  anguish,  unless 
accompanied  by  physical  suffering  or  pecuniary 
loss,  no  recovery  for  mental  anguish  could  be 
had  in  the  courts  of  North  Carolina,  in  the 
absence  of  pecuniary  loss  or  physical  suffering. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  80;  Dec.  Dig.  i 
27.*] 

Appeal  from  Superior  (>>urt  Washington 
County;    Ferguson,   Judge. 

Action  by  L.  R.  Hornthal  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed, with  directions  to  dismiss. 


*For  other  casai  lee  lame  topic  and  lectlon  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key-No.  Sariw  *  Rep'r  Indexe* 
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Action  to  recover  damages  for  mental  an- 
guish arising  from  a  negligent  delay  In  trans- 
mitting and  delivering  a  telegram  delivered 
by  plaintiff's  brother  to  drfendant  In  Nor- 
folk, Va.,  and  addressed  to  plaintiff  at  Ply- 
mouth, N.  C.,  In  the  following  words:  "I 
think  you  had  better  come  at  once,  father 
very  sick."  The  father  Uved  in  Norfolk  at 
the  time  the  telegram  was  sent.  The  fol- 
lowing admissions  were  made  in  the  case: 

"(1)  That  there  was  no  negligence  whatever 
committed  by  the  defendant  or  its  agents  in 
North  Carolina,  and  that  the  only  negligence 
claimed  by  the  plaintiff  was  that  committed 
in  the  state  of  Virginia. 

"(2)  That  the  telegraphic  message  sued  on 
was  delivered  by  the  Western  Union  Telegraph 
Company  in  Norfolk,  properly  addressed  to  the 
defendant  in  Plymouth,  at  6:05  ^.  m.  on  Satur- 
day, but  was  not  forwarded  until  7:19  the  fol- 
lowing morning,  and  was  received  by  the  agent 
in  Plymouth  at  7:20  Sunday  morning  and  by 
him  delivered  promptly  to  the  plaintiff. 

"  (3)  That  plaintiff  left  Plymouth  on  the  Nor- 
folk Southern  Railroad,  being  the  next  train 
leaving  there,  after  he  received  the  telegram 
sued  on,  and  reached  Norfolk  about  4  p.  m. 
Sunday. 

"(4)  That  plaintiff  suffered  no  physical  or 
pecuniary  loss  because  of  the  failure  to  get  the 
telegram  on  Saturday  night,  but  claims  mental 
anguish  only. 

"(5)  That  by  the  law  of  Virginia  no  recovery 
can  be  had  for  mental  angnish,  unless  it  is  ac- 
companied by  physical  suffering  or  pecuniary 
loss,  and  then  the  recovery  is  confined  to  a 
penalty  of  $100. 

"(6)  There  was  a  train  leaving  Plymouth 
about  1  o'clock  at  night  for  Norfolk,  due  there 
at  8:30  a.  m.  There  was  evidence  on  the  part 
of  the  defendant,  uncontradicted,  that  this  train 
was  about  two  hours  late  on  the  morning  of  the 
death  of  plaintiff's  father." 

The  verdict. of  the  jury  was  as  follows: 

"(1)  Did  the  defendant  receive  the  tel^ram 
referred  to  in  the  complaint,  and  negligently 
fail  and  refuse  to  transmit  and  deliver  same  to 
plaintiff  within  a  reasonable  time,  as  allied 
in  the  complaint?     Answer:     Yes. 

"(2)  If  so,  what  damages,  if  any,  did  the 
plaintiff  sustain  by  reason  of  such  delay  in 
transmission  and  deliveir?    Answer:   $600. 

"(3)  Under  the  law  of  Virginia,  can  damages 
for  mental  anguish.  Independent  of  injury  to 
person  or  property,  be  recovered  against  a  tele- 
graph company,  for  negligence  in  failing  to 
transmit  or  deliver  a  message,  although  the 
company  is  ad\-lsed  of  the  character  of  the  mes- 
sage?   Answer:    No." 

It  is  unnecessary  to  set  out  the  charge  of 
the  court  on  the  qnesion  of  negligence  In 
Norfolk,  Va.,  lo  the  view  taken  of  the  case 
by  the  court 

Geo.  H.  Fearons,  of  New  Tork  City,  Prn- 
den  &  Pruden,  of  Edenton,  S.  Brown  Shep- 
herd of  Baleigh,  and  Alfred  S.  Barnard,  of 
Asbeville,  for  appellant  Ward  &  Grimes  of 
Washington,  N.  C  for  appellee. 

WALKER,  3.  (after  stating  the  facts  as 
above).  It  was  admitted  that  there  was  no 
negligence  unless  it  was  in  Norfolk,  Va.,  and 
we  may,  in  the  beginning,  concede,  for  the 
sake  of  argument  that  there  was  evidence  of 
negligence  there.  But  If  defendant  was  neg- 
ligent in  handling  the  message  in  Norfolk, 
and  the  court  instructed  the  Jury  to  con- 


fine their  Inquiry  to  that  alleged  negligence, 
as  it  was  admitted  there  was  none  elsewhere, 
we  are  of  the  opinion  that  plaintiff,  upon  the 
verdict  and  admissions,  was  not  entitled  to  - 
judgment  We  are  confronted  at  the  outset 
with  the  admission  that  the  alleged  negli- 
gence occurred  in  Virginia;  that  there  was 
no  negligence  in  this  state ;  and  further,  that 
a  recovery  for  mental  anguish  is  not  permit- 
ted by  the  law  of  Virginia  for  negligence  in 
not  transmitting  or  delivering  a  telegram, 
where  there  Is  no  Injury  to  the  person  or 
property,  and  the  law  of  Virginia  is  also  so 
found  by  the  verdict  to  be,  as  will  appear  by 
the  third  issue  and  the  answer  thereto.  We 
need  not  consider  the  recent  case  of  Penn 
V.  Telegraph  Co.,  16»  N.  C.  306,  75  S.  B.  16, 
41  L.  R.  A.  (N.  S.)  223,  because  the  negli- 
gence was  alleged  therein  to  have  taken  place 
in  this  state,  whUe  here  it  occurred  wholly 
and  ezdusively  in  the  state  of  Virginia.  The 
very  question  now  presented  for  our  deci- 
sion has  recently  been  under  consideration 
in  the  case  of  W.  U.  Telegraph  v.  Brown,  234 

U.  S.  542,  34  Sup.  Ct  955,  68  Li  Ed. .    In 

that  case  it  appeared  that  the  telegram  was 
sent  from  South  Carolina  to  Washington, 
D.  C,  and  the  negligence  occurred  in  the 
latter  place.  It  was  a  message  announcing 
the  death  of  plaintiff's  father,  and  the  ac- 
tion was  in  tort  to  recover  damages  for  men- 
tal anguish  arising  out  of  the  failure  of  the 
company  to  deliver  the  message  in  Washing- 
ton, D.  G.  The  law  of  South  Carolina  al- 
lows a  recovery  for  mental  anguish,  but  the 
law  of  the  District  of  Columbia  does  not 
The  case  there  presented  was  therefore  the 
converse  of  ours,  but  the  same  principle  must 
govern  both,  as  neither  suit  was  brought  In 
the  state  where  the  wrong  was  committed. 
With  reference  to  the  facts  as  stated  in  the 
Brown  Case,  the  court  by  Mr.  Justice 
Holmes,  said: 

"It  is  established  as  the  law  of  this  court  that 
when  a  person  recovers  in  one  jurisdiction  for  a 
tort  committed  in  another,  he  does  so  on  the 
ground  of  an  obligation  incurred  at  the  place  of 
the  tort  that  accompanies  the  person  of  the 
defendant  elsewhere,  and  that  is  not  only  the 
ground  but  the  measure  of  the  maximum  recov- 
ery"—citing  Slater  v.  Raiboad  Co.,  194  U.  S. 
126,  24  Sup.  Ct  681,  48  L.  Ed.  900;  Cuba  R. 
Co.  V.  Crosby,  222  U.  S.  473,  32  Sup.  Ct  132, 
56  L.  Ed.  274,  38  Zi.  R.  A.  (N.  S.)  40. 

And  again: 

"What  we  have  said  is  enough  to  dispose  of 
the  case.  But  the  act  also  is  objectionable  in 
its  aspect  of  an  attempt  to  regulate  commerce 
among  the  states.  That  is,  as  construed,  it 
attempts  to  determine  the  conduct  required  of 
the  telegraph  company  in  transmitting  a  mes- 
sage from  one  state  to  another  or  to  this  Dis- 
trict by  determining  the  consequences  of  not 
pursuing  such  conduct,  and  in  tiiat  way  en- 
counters Western  U.  Telegraph  Co.  v.  Pendle- 
ton, 122  U.  S.  347  [7  Sup.  Ct  1126,  30  L.  Ed. 
1187],  a  decision  in  no  way  qualified  by  West- 
em  U.  Telegraph  Co.  v.  Commercial  Mill  Co., 
218  V.  S.  406  [31  Sup.  Ct  59,  54  L.  Ed.  1088, 
86  li.  R.  A.  (N.  S.)  220,  21  Ann.  Gas.  815]." 

In  Cuba  R.  Co.  v.  Crosby,  snpra,  the  court; 
by  the  same  justice,  said: 
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"When  an  aetlob  Is  broueht  upon  a  canae 
arising  outside  of  the  jurisdiction,  it  always 
should  be  borne  in  mind  that  the  duty  of  the 
court  is  not  to  administer  its  notion  of  justice 
but  to  enforce  an  obligation  that  has  been  cre- 
ated by  R  different  law.  Slater  v.  Mexican  Nat 
B.  Co.,  194  U.  S.  120  [24  Sup.  Ct  681,  48  L. 
Ed.  900].  The  law  of  the  forum  is  material 
only  as  setting  a  limit  of  policy  beyond  which 
such  obligation  will  not  be  enforced  there. 
With  very  rare  exceptions  the  liabilities  of  par- 
tiea  to  each  other  are  fixed  by  the  law  of  the 
territorial  jurisdiction  within  which  the  wrong 
is  done  and  the  parties  are  at  the  time  of  doing 
it.  American  Banana  C!o.  t.  United  Fruit  Co., 
213  U.  S.  347  [29  Sup.  Ct  511,  63  L.  Ed.  826, 
16  Ann.  Cas.  10471.  See  Bean  v.  Morris,  221 
U.  S.  485,  486,  487  [31  Sup.  Ct  703,  55  L. 
Ed.  821].  That,  and  that  alone,  is  the  founda- 
tion of  their  rights." 

Tbe  eame  doctrine  Is  stated  In  Jaggard  on 
Torts  (H.  S.)  p.  102,  where  it  is  said  that: 

"The  wrongfulness  of  the  act  or  conduct  com- 
plained of  as  a  cause  of  action  in  tort  is  deter^ 
mined  by  the  lex  loci,  and  not  by  the  lex  fori, 
and  the  same  is  true  as  to  contracts ;  the  valid- 
ity of  the  cause  of  action  depending  upon  the 
law  of  tbe  place  where  the  agreement  was  made, 
at  least  where  the  breach  occurs  wholly  in  that 
place." 

It  is  needless  for  us  to  discuss,  in  this  case, 
how  it  woold  be  if  the  breach  of  the  con- 
tract, which  .was  made  In  Virginia,  had  oc- 
curred here,  or  the  negligence  in  delivering 
the  telegram  had  been  committed  here.  See 
Penn'a  Case,  supra.  It  is  quite  sufficient  to 
decide  that,  as  the  breach  of  the  contract 
and  the  negligence  or  breach  of  duty  took 
place  wholly  in  Virginia,  the  .plaintiff  can 
have  no  cause  of  action  in  the  coiuts  of  this 
state,  unless  it  is  given  to  him  by  the  law 
of  Virginia,  which  is  negatived  both  by  the 
admission  of  facts  and  by  the  verdict. 

In  Cuba  K.  Co.  v.  Crosby,  supra,  the  court 
states  strongly  the  view  of  the  law  upon  this 
subject,  which  denies  a  cause  of  action  to 
plaintiff,  as  follows: 

"We  repeat  that  the  only  Justification  for  al- 
lowing a  party  to  recover  when  the  cause  of 
action  arose  in  another  civilized  jurisdiction  is 
a  well-founded  belief  that'  it  was  a  cause  of 
action  in  that  place.  The  right  to  recover  stands 
upon  that  as  its  necessary  foundation.  It  is 
part  of  the  plaintiff's  case,  and,  if  there  is  rea- 
son for  doubt,  he  must  allege  and  prove  it." 

Minor's  Conflict  of  Laws,  pp.  479,  480,  481, 
thus  states  the  principle  governing  this  case: 

"The  law  of  the  situs  of  a  tort  Is,  of  course, 
the  'proper  law'  to  govern  the  liabilities  and 
rights  arising  therefrom.  If  not  liable  by  the 
lex  loci  delicti,  the  general  rule  is  that  the 
defendant  will  not  be  liable  elsewhere.  If  lia- 
ble by  that  law,  he  will  usually  be  held  liable 
wherever  tiie  question  arises  to  the  same  ex- 
tent as  if  be  were  sued  in  the .  locus  delicti 
itsell  But,  as  in  other  cases,  there  are  occa- 
sions upon  which  the  foreign  lex  lod  delicti  will 
not  be  enforced  in  the  courts  of  the  forum. 
'These  are  in  the  main  the  same  exceptional 
cases  which  apply  to  the  operation  of  any  prop- 
er foreign  law.  As  applieid  to  torts,  they  may 
be  said  to  consist  of:  (1)  Those  cases  where  tbe 
'proper  law'  is  in  direct  contravention  of  the 
law  or  poli6y  of  the  forum ;  (2)  where  the  rem- 
edy prescribed  for  the  tort  by  the  lex  loci  delicti 
is  penal  in  character;  and  (3)  statutory  torts, 
where  the  statute,  in  creating  the  liability,  at 


the  same  time  creates  a  mode  of  redress  peculiar 
to  that  state,  by  which  alone  the  wrong  is  to  be 
remedied.  It  is  not  always  easy  to  ascertain 
the  situs  of  a  tort,  the  locus  delicti,  which  is  to 
furnish  'the  prbper  law'  of  the  case.  If  the 
whole  injnry  is  caused  by  one  single  act,  or  by 
several  acta,  all  of  which  occur  in  the  same  ju- 
risdiction, there  is  no  trouble  usually  in  locating 
the  tort,  as  having  its  situs  at  the  place  where 
the  injnry  occurs.  But  if  tbe  tort  is  commit- 
ted upon  the  high  seas,  or  if  the  cause  of  the 
injury  arises  partly  in  one  state  and  partly  in 
another,  there  is  more  difficulty." 

If  we  apply  these  principles  to  tbe  facts 
as  admitted  and  stated  in  die  verdict  (third 
Issue),  the  conclusion  cannot  be  avoided  that 
the  court  erred  in  not  granting  the  nonsuit 
We  therefore  sustain  the  first  and  third  as- 
signments of  error,  and  with  direction  tliat 
the  action  be  dismissed. 

Reversed. 

(1S6  N.  a  481) 
ELLIOTT  T.  NORFOLK  -  SOUTHERN  BT. 
CO.     (No.  12.) 

(Supreme  Court  of  North  Carolina.    Sept  16, 
1814.) 

1.  CARRIEBa  (S  271*)— Cabrtino  Passenoeb 
Beyond  Station— Flao  Stations— Duty  of 
Conductor  and  Passenger. 

Under  Revisal  1905,  f  2611,  it  is  a  car- 
rier's duty  to  stop  at  a  station  for  which  a  pas- 
senger has  a  ticket,  so  that  it  is  liable  for  taking 
her  beyond  it,  though  it  is  a  flag  station,  and 
the  conductor,  through  failure  to  take  up  her 
ticket,  as  was  his  duty,  did  not  know  her  des- 
tination;  it  not  being  her  duty  to  tell  him. 

[Bid.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1067-1071 ;   Dec  Dig.  f  271.*] 

2.  WrriraasBa  ({  414*)— Corroboration— Tes- 
TDfONT  of  Physicians. 

As  corroborating  plaintiff,  who  had  testified 
that  never  before,  bnt  always  since,  the  ex- 
posure complained  of,  had  she  had  rheumatism, 
testimony  of  her  family  doctor,  that  previously 
she  had  not  complained  thereof,  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §S  1287,  1288;   Dec  Dig.  {  414.*] 

8.  Afpbai.  and  Error  (1 204*)— Admission  of 

EviDENCB— LlMITINO  PORPOSB— ABSRNCE  OF 

Request. 
'  Under  Supreme  Court  Rule  27  (81  S.  E. 
xi),  it  is  not  ground  for  complaint  on  appeal 
that  evidence,  competent  for  a  certain  purpose 
only,  was  admitted  generally;  there  having,  at 
the  time,  been  no  request  to  limit  its  purpose. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J§  1149,  1258-1272,  1274- 
1278,  1280-1569 ;    Dec.  Dig.  {  204.*] 

4.  Appeal  and  Error  (g  926*)— Prebuxftion 
— Pkbforxance  of  Duty  by  Couet. 

In  the  absence  of  a  contrary  showing.  It 
will  be  presumed  that  the  court  performed  its 
duty,  at  the  time  of  admission  of  testimony  cor- 
roborative only,  of  limiting  its  purpose  and  ex- 
plaining its  nature  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  1279,  2899,  37a,  3730, 
3735-3747 ;  Dec.  Dig.  f  926.*] 

Appeal  from  Sui>erior  Court,  Perquimans 
County;   Ferguson,  Judge. 

Action  by  Clara  Elliott  against  the  Nor- 
folk-Southern Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 


*For  other  case*  sa«  ■uoe  topie  and  lecUon  NUMBER  in  Dec.  Dig.  t  Am.  Olx.  Kay-No.  Serial  *  Rep'r  Indaxaa 
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FoUowiniT  are  the  lasnea  sabmltted  and  the 
answers  thereto: 

(1)  Was  the  plaintiff  Injured  by  the  negli- 
gence of  defendant,  as  alleged  In  the  com- 
plaint?   Answer:    Yes. 

(2)  Did  the  plaintiff,  by  her  own  negli- 
gence, contribute  to  her  said  injury?  An- 
swer:  No. 

(3)  What  actual  damage,  if  any,  Is  plain- 
tiff entitled  to  recover?    Answer:  $300. 

Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C,  for  appellant  P.  W.  Mc- 
Mullan,  of  Hertford,  for  appellee. 

BROWN,  J.  It  is  In  evidence  that  on  the 
11th  of  February,  1914,  about  11  p.  m.,  the 
plaintiff  purchased  a  ticket  at  Elizabeth  City 
for  Winfall  and  took  a  seat  in  the  defendant's 
train  passing  through  Elizabeth  City  for 
Winfall  and  the  South  that  night.  It  ap- 
pears that  Winfall  was  a  flag  staUon,  but  the 
plaintiff  had  no  knowledge  that  it  was;  she 
had  frequently  ridden  on  this  night  train 
from  EUzabeth  City  to  WlnfaU,  and  the  con- 
ductor had  always  taken  up  her  ticket  be- 
fore reaching  Winfall;  the  train  had  al- 
ways stopped  there  for  her  to  alight  The 
plaintiff  further  testified  that  the  train  made 
no  stop  at  Winfall,  but  did  stop  at  a  station 
known  as  Okisko,  making  no  other  stop  be- 
tween Elizabeth  City  and  Hertford.  Conse- 
quently, the  plaintiff  did  not  know  when  the 
train  passed  Winfall.  She  had  her  ticket  In 
her  hand,  but  nobody  called  on  her  for  It 
She  listened  for  the  conductor  or  porter  to 
call  out  "Winfall,"  and  relied  on  the  con- 
ductor to  come  back  and  take  up  her  ticket, 
as  had  always  been  done  before.  The  con- 
ductor passed  backward  and  forward  through 
the  car,  seeming  to  be  in  a  hurry.  It  was  a 
cold,  snowy  night,  and  the  only  light  at 
Hertford  was  from  the  snow.  There  was  no 
depot  at  Hertford,  as  it  had  been  burned 
down.  She  had  to  get  off  In  the  snow  at 
Hertford  and  remain  there  until  some  one 
came  up  and  spoke  to  her.  The  plaintiff  then 
testified  as  to  her  condition,  situation,  suf- 
fering, and  the  consequences  which  befell 
her  on  account  of  such  exposure.  There  was 
contradictory  evidence.  Upon  this  testimony 
we  think  the  court  properly  overruled  the 
motion  to  nonsuit 

[1]  It  is  the  setUed  law  of  this  state  that 
where  a  common  carrier  receives  a  passen- 
ger upon  Its  train,  with  a  ticket  calling  for  a 
certain  station,  it  is  the  duty  of  the  railroad 
company  to  stop  the  train  at  such  station,' 
even  though  the  passenger  did  not  know 
that  this  particular  train  did  not  stop  at  sucb 
station.  In  this  case,  Winfall  was  a  flag 
station  and  the  plaintiff  held  a  ticket  for 
Wlnfau.  It  was  the  conductor's  duty  to  take 
up  that  ticket,  and,  if  be  had  done  so,  he 


would  have  discovered  that  the  plaintiff  was 
a  passenger  for  Wljjfall,  and  It  would  have 
been  his  duty  to  stop  such  train  at  such  sta- 
tion to  let  the  plaintiff  alight 

The  statute  provides  (Revisal,  S  2611)  that 
passengers  shall  be  put  off  at  the  destination 
to  which  they  have  paid,  or  for  which  they 
may  have  received  tickets,  and  that  the  car- 
rier shall  be  liable  to  the  party  aggrieved  in 
an  action  for  damages  for  any  negligence  or 
refusal  in  the  premises. 

In  Thompson  on  Carriers,  {  66,  it  is  stated: 

"Cariying  a  passenger  beyond  his  destination, 
in  disregard  of  his  request  to  be  put  off  there, 
will  afford  a  good  ground  of  action,  and  this, 
though  DO  bodily  harm,  mental  suffering,  insult, 
oppression,  or  pecuniary  loss  be  shown.  Hut- 
chinson V.  R.  R.,  140  N.  C.  124,  52  S.  B.  263, 
6  Ann.  Cas.  22. 

It  is  true  that  the  plaintiff  made  no  re- 
quest to  be  put  off  at  Winfall,  but  it  was  not 
her  duty  to  hunt  up  the  conductor  and  tell 
him  to  what  station  she  was  bound.  It  was 
his  duty  to  take  up  her  ticket  and  then  h« 
would  have  known  the  station  to  which  she 
had  purchased  a  ticket 

[2,  S]  The  defendant  excepte  because  Dr. 
Sharpe  was  asked  the  following  question: 
"What  complaint  if  any,  had  you  ever  heard 
her  make  about  having  rheumatism  before 
that?"  The  plaintiff  had  tesUfled  that  she 
had  never  had  rbeamatism  before  the  night 
complained  of,  but  that  since  the  exposure 
In  the  snow  the  night  that  she  was  put  off 
at  Hertford,  she  had  contracted  It  and  suf- 
fered with  It  constantly.  Dr.  Sharpe  had  tes- 
tified that  since  that  night  she  had  com- 
plained a  great  deal  of  rheumatism  and  be 
had  treated  her  for  it  as  her  family  physi- 
cian. Such  testimony  was  competent  to  cor- 
roborate the  plaintiff's  own  evidence  that 
she  had  suffered  from  rheumatism  ever  since 
that  particular  night  In  any  event  the  de- 
fendant having  failed  to  request  the  court  ttf 
limit  the  testimony  elicited  to  corroboration 
cannot  complain  now.  Rales  of  the  Supreme 
Court  No.  27  (81  S.  a  xl). 

[4]  It  Is  true  that  considering  this  testi- 
mony as  corroborative  only,  it  was  the  duty 
of  the  court  at  the  time  of  Ita  admission,  to 
limit  ita  purpose  and  explain  its  nature  to 
the  Jury.  But  in  the  absence  of  a  contrary 
showing  in  the  record,  the  court  is  presumed 
to  have  done  this.  State  t.  Parker,  134  N.  C. 
209,  46  S.  B.  511. 

We  have  examined  the  other  exertions 
taken  in  the  record,  together  with  the  charge 
of  the  Judge,  and  find  the  exceptions  to  be 
without  merit  In  his  charge,  his  honor  pre- 
sented the  case  very  fully  and  clearly  to  the 
Jnry,  and  followed  the  well-settled  decisions 
of  this  court 

The  Judgment  of  the  superior  coort  la  af- 
firmed. 
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BBmKIiEY  T.  JOHN  L.  ROPER  LUMBER 
UO.     (Na  8U.) 

(Supreme  Court  of  North  Carolina.    Sept.  IV, 
1V14.) 

Rkuotai.  or  Causes  ({  8({*)— Natdbb  of  Ac- 
tion— Amount  in  Contbovbbbt. 

A  complaint  alleged  tliat  plaintiff  was  tlie 
owner  in  fee  of  a  certain  tract  of  land,  and  that 
defendant  had  wrongfully  cut  and  removed  the 
timber  therefrom  of  the  value  of  $2,250.  De- 
fendant filed  a  petition  to  remove,  alleging  ita 
nonresidence,  and  that  it  in  good  faith  claimed 
to  own  the  land ;  that  the  title  would  be  put  in 
issue;  that  the  land  at  the  time  suit  was 
brought  was  itself  worth  $800  apart  from  the 
timber;  that  the  amount  in  controversy  there- 
fore exceeded  |3,000  exclusive  of  interest  and 
costs.  Held  that,  while  the  land  was  not  sought 
to  be  recovered  in  the  complaint,  yet,  the  title 
thereto  being  in  controversy,  its  determination 
would  be  conclusive  on  the  parties,  and  hence 
the  value  of  the  land  apart  from  the  timber 
was  entitled  to  be  considered  in  determining 
the  amount  in  controversy,  which  therefore  ex- 
ceeded $3,000,  exclusive  of  interest  and  costs, 
and  was  sufficient  to  sustain  removal. 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Gaases,  Cent.  Dig.  H  13%  IfStt-lW,   Dec.  Dig. 

Appeal  from  Superior  Conrt,  Washington 
Count? ;  Bond,  Judge. 

Action  by  D.  O.  Brinkley  against  the  J. 
L.  Roper  liumber  Company.  From  an  order 
removing  tbe  cause  to  the  United  States  Dis- 
trict Court,  plaintiff  appeals.    Affirmed. 

Ward  &  Orimes,  of  Washington,  N.  CX,  for 
appellant  Small,  MacLean,  Bragaw  &  Rod- 
man, of  Washington,  N.  0.,  and  W.  M.  Bond, 
Jr.,  of  Plymouth,  for  appellee. 

CLARK,  a  J.  This  is  an  appeal  from  an 
order  removing  the  cause  to  the  United 
States  District  Court  The  complaint  al- 
leges that  the  plaintiff  is  the  owner  In  fee  of 
a  certain  tract  of  land  therein  set  out  and 
that  the  defendant  has  wrongfully  cut  and 
removed  therefrom  timber  to  the  value  of 
$24250.  The  defendant  alleges  that  it  is  a 
corx)oratlon  of  the  state  of  Virginia  and  that 
the  amount  in  dispute  exceeds  $3,000. 

Upon  the  face  of  the  petition  the  cause  is 
removable,  for  in  addition  to  tlie  recovery 
of  $2,250  sought  to  be  recovered  for  dam- 
ages the  petition  tor  removal  avers: 

"That  the  defendant  in  good  faith  claims  to 
own  said  land  and  the  title  to  same  will  be  put 
in  issue,  that  the  said  land  so  involved  in  this 
suit,  and  which  the  plaintiff  seeks  to  recover, 
was  worth  when  this  suit  was  begun  and  is  still 
worth  the  sum  of  $800 ;  and  thus  It  appears 
from  the  allegation  of  the  complaint  that  the 
amount  in  dispute  exceeded  when  this  suit  was 
brought  and  still  exceeds  the  sum  of  $3,0UU,  ex- 
clusive of  interest  and  costs." 

The  complaint  alleges  title  to  the  realty 
and  tbe  denial  puts  the  value  thereof  in  is- 
sue, for  the  determination  of  this  action 
would  be  an  estoppel  as  to  title  tn  any  other 
action  (Tyler  v.  Capeheart  125  N.  C.  64,  34 
S.  E.  108),  and  the  value  of  the  land  is  there- 
fore a  part  of  the  amount  in  controversy. 


While  the  land  is  not  sought  to  be  recover- 
ed, the  title  to  It  is  to  be  conclusively  deter- 
mined in  this  action,  and  therefore  its  value 
Is  necessarily  a  {tart  of  the  amount  in  con- 
troversy. It  is  held  as  to  an  action  of  eject- 
ment that  the  value  of  the  matter  in  dispute 
is  that  of  the  Interest  in  the  land  sought  to 
be  recovered,  although  the  plaintiff  avers  the 
Interest  to  be  of  less  value  or  only  an  ^se- 
ment  in  the  same,  together  with  damages. 
34  Cyc.  1233. 

This  Is  not  like  Corporation  Commission 
V.  R  R,  135  N.  C.  81,  at  page  91,  47  S.  B. 
229,  at  page  232,  where  it  appeared  that: 

"The  amount  in  controversy  was  based,  not 
upon  the  amount  that  the  object  of  the  action 
might  be  to  the  plaintiff,  but  to  the  inconven- 
ience and  loss  of  the  defendant  because  of  the 
interference  of  the  corporation  commission  with 
the  right  of  the  defendant  to  manage  its  large 
interstate  commerce." 

It  was  there  said  that  such  "statement  as 
to  the  matter  in  controversy  is  simply  a  con- 
clusion of  law,  and  an  erroneous  one,  la  our 
opinion,  from  the  facts  as  they  appear  in  the 
record  and  even  In  the  petition." 

In  the  present  case  the  title  to  the  land 
which  is  averred  to  be  worth  $800  will  be 
conclusively  determined  and  is  a  part  of  the 
amount  in  controversy  as  much  as  the  $2,250 
damages  sought  to  be  recovered. 

The  order  of  removal  is  affirmed. 


(IM  N.  C.  4E8) 
UNDERWOOD  y.  COBURN  MOTOR  OAR 
CO.    (No.  IS.) 

(Supreme  Court  of  North  Carolina.     Sept.  16, 
1914.) 

1.  Balks  ({  441*)— Warrantt— Expbesb  Wab- 

BANTT. 

Evidence  hM  sufficient  to  establish  an  ex- 
press warranty  in  the  sale  of  an  automobile. 

[Ed.  Note.— For  other  cas^s,  see  Sales,  Cent 
Dig.  tl  1277-1283;  -Dec  Dig.  |  441.*] 

2.  Sales  (f  441*)— Wabbantt— Contbutoka- 

NEOUS  WaBBANTT. 

Evidence  held  sufficient  to  warrant  a  find- 
ing that  the  warranty  of  an  automobile  was  be- 
fore the  contract  of  sale  was  complete,  and  so 
operative  without  new  consideration. 

[Ed.  Note.- For  other  cases,  see  Sales,  Cent 
Dig.  U  1277-1283 ;   Dec.  Dig.  {  441.»] 

3.  Sales  (§  442*)  —  Wabbantt  —  Bbeach  — 

MEASUBE  or  DAMAGEa 

The  measure  of  damages  for  breach  of  war- 
ranty, as  to  quality  or  capacity  of  machinery 
sold,  is  the  difference  between  the  contract  price 
and  the  actual  value,  with  such  special  damages 
as  were  in  the  contemplation  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  1284-1301;  Dea  Dig.  |  442.*] 

4.  Sales  ({  442*)— Wabbantt— Bbbaoh— Spe- 
cial Damaoeb. 

For  breach  of  warranty  as  to  quality  of 
the  automobile  sold,  the  buyer  may  recover,  as 
special  damages,  expense  in  having  repairs  done 
on  it,  which  he  was  induced  to  have  done,  at  the 
instance  and  request  of  the  seller,  to  see  if  it 
could  not  be  made  to  come  up  to  the  guaranty. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  li  1284-1801;   Dec.  Dig.  {  442.*] 
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Appeal  from  Superior  Oonrt,  Perquimans 
Oonnty;   Ferguson,  Judge. 

Action  1^  W.  O,  Underwood  against  the 
Cobnm  Motor  Car  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  Issues  submitted  to  the  Jury  and  the 
answers  thereto  are  as  follows: 

(1)  Did  the  defendant  warrant  the  car  as  al- 
leged?   Answer:   Yes. 

(2)  If  BO,  was  said  car  aa  warranted?  An- 
swer: No. 

(8)  What  damage,  U  any,  is  the  plaintiff  en- 
titled to  recover?    Answer:  $500. 

J.  S.  itfcNider,  of  Hertford,  and  Bhrlngbans 
&  Small,  of  Elizabeth  City,  for  appellant. 
Chas.  Whedbee  and  P.  W.  McMuUen,  both  of 
Hertford,  and  Aydlett  &  Simpson,  of  Eliza- 
beth City,  for  appellee. 

BROWN,  X  This  action  Is  brought  to 
recover  damages  from  the  defendant  for  an 
aUeged  breach  of  warranty  In  the  sale  of  an 
B.  M.  F.  car.  The  plaintiff  aUeged  that,  at 
the  time  of,  and  as  an  Inducement  to,  the 
purchase  of  the  car,  the  defendant  warranted 
the  same  as  alleged  In  the  complaint  The 
defendant  denied  that  It  warranted  the  car, 
and  alleged  that,  If  it  did,  the  warranty  was 
made  after  the  sale,  without  consideration, 
and  was  nudum  pactum. 

There  are  a  number  of  exceptions  set  out 
in  the  record,  which  we  will  not  consider 
seriatim.  The  several  assignments  of  error 
present  three  matters  for  consideration: 
First,  was  there  a  warranty?  Second,  was 
the  warranty  void?  And,  tUrd,  the  measure 
of  damages  recoverable. 

[1]  An  express  warranty  la  defined  In  85 
Cyc.  p.  366 : 

"When  the  seller  makes  affirmation  with  re- 
spect to  the  article  to  be  sold,  pending  the 
treaty  of  sale,  upon  which  it  is  intended  that  the 
buyer  shall  rely  in  making  the  purcliase." 

Or,  as  stated  In  Pembbrton  y.  Dean,  88 
Minn.  60,  92  N.  W.  478,  60  L.  R  A.  331,  97 
Am.  St.  Rep.  603: 

"A  warranty  consists  in  representations  and 
statement  of  and  concerning  the  condition  and 
quality  of  personal  property,  the  subject  of  sale 
made  by  the  person  making  the  sale  to  Induce 
and  bring  it  about" 

\7e  think  that  there  is  abundant  evidence 
of  an  express  warranty,  if  the  testimony  of 
the  plaintiff  Is  to  be  beUeved.  He  testified 
that  he  went  to  the  defendant's  place  In  Nor- 
follc  and  saw  Mr.  Cobum,  who  showed  him 
an  B.  M.  F.  car.  Cobum  tsld  him  that  it 
was  durable  and  reliable,  flrst-class  in  work- 
manship and  material,  and  well  made.  Co- 
born  said  that.  If  the  plaintiff  bought,  he 
would  guarantee  the  car  to  be  satisfactory 
In  every  respect;  tbat  It  was  particularly 
adapted  for  roads  8uc}i  as  we  have  In  this 
country;  fliat  one  gallon  of  gasoline  would 
run  the  car  16  miles;  that  it  was  a  better 
car  than  one  called  the  "Rambler."  We 
think  that  this  evidence,  which  seems  to 
have  been  believed  by  the  Jury,  establishes 
an  express  warranty.     The  language  used 


leaves  very  little  for  Implication  or  con- 
struction. Lewis  V.  Hountree,  78  N.  C.  323 ; 
Relger  v.  Worth,  130  N.  C.  268,  41  S.  B.  377, 
88   Am.   St  Rep.   866. 

[2]  Second.  It  is  contended  by  the  defend- 
ant that  the  warranty  in  question  was  made 
without  consideration,  because  it  was  made, 
as  the  defendant  contends,  after  a  complete 
contract  of  sale  had  been  concluded  between 
the  plaintiff  and  the  defendant.  It  is  un- 
doubtedly true  that  a  warranty,  made  after 
the  contract  of  sale  is  complete,  Is  Inopera- 
tive, unless  there  Is  a  new  consideration  to 
support  it  It  is  well  settled  that  the  state- 
ments relied  upon  as  a  warranty  must  be 
made  contemporaneously  with  and  as  a  part 
of  the  contract  of  sale.  35  Cyc  373;  Mc- 
Dugald  V.  McFadgin,  51  N.  C.  89.  We  think 
this  question  was  very  fully,  clearly,  and 
correctly  submitted  to  the  Jury  by  his  honor 
as  a  question  of  fact  as  to  when  the  alleged 
warranty  was  made.  It  is  true,  as  contended 
by  the  defendant,  that  there  was  some  corre- 
spondence between  the  plaintiff  and  the  de- 
fendant, looking  to  the  purchase  of  an  auto- 
mobile, but  the  automobile  had  not  been  de- 
livered. The  plaintiff  had  not  seen  It,  and 
no  payment  had  been  made  on  it  It  cannot 
be  said,  in  view  of  all  the  evidence,  that  there 
was  a  completed  contract  of  sale,  and  that 
the  aUeged  warranty  was  made  after  it  had 
l)een  completed,  and  therefore  without  any 
consideration. 

According  to  the  plalntUTs  own  testimony, 
tile  warranty  was  given  by  the  president  of 
the  defendant  and  in  the  very  inception  of 
the  transactioa    The  plaintiff  testified  that : 

The  "first  conversation  or  dealing  which  I 
had,  looking  to  the  purchase  of  this  car,  I  had 
with  Mr.  Cobuni,  wno  was  president  of  the  de- 
fendant company,  and  the  other  transaction, 
relative  to  die  purchase  of  this  car  from  the 
defendant,  I  haa  with  Mr.  Cobum  personally. 
At  the  first  of  this  transaction,  I  went  to  Mr. 
Cobum's  place  in  Norfolk  and  saw  Mr.  Cobum 
and  looked  at  an  E.  M.  F.  car." 

Then  the  witness  goes  on  to  testify,  as 
hereinbefore  set  out,  as  to  what  took  place  be- 
tween him  and  Mr.  Cobum  in  respect  to  the 
warranty.   The  witness  further  testifies  that : 

"On  the  strength  of  hia  persuasion,  I  bought 
the  car.  I  paid  him  a  check  for  $100  to  close 
the  bargraiu  and  gave  it  to  him  personally.  I 
did  not  send  the  check  to  him  for  this  $l0O.  I 
had  not  seen  the  car  which  I  bought,  but  saw 
one  of  the  same  kind  in  the  shop.  The  price  I 
paid  for  the  car  with  the  fixtures  was  Sl,407.40l 
I  afterwards  sent  him  a  check  for  $1,307.40." 

That  this  testimony,  taken  to  be  true, 
makes  out  a  dear  case  of  a  uontemiwraneoas 
warranty,  as  a  part  of  the  sale  transaction, 
scarcely  admits  of  a  doubt 

[3]  Third.  It  la  contended  by  the  defend- 
ant his  honor  made  a  number  of  errors  in 
his  charge  upon  the  question  of  damage. 
There  is  abundant  evidence,  introduced  on 
the  part  of  the  plaintiff,  that  the  car  was 
not  flrst-class  in  workmanship  or  material 
and  was  not  well  made.  According  to  the 
plaintiff's  testimony,  the  car  was  exceeding- 
ly defective  and  almost  worthlesa.    The  evi- 
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dence  also  shows  that  the  plaintiff  made 
complaint  to  the  defendant  at  once.  His 
honor  cliarged  the  Jury  that  the  measure  of 
damages  would  be  the  dlfFerence  In  the  value 
of  the  car,  as  It  was  represented  and  war- 
ranted to  be,  and  as  the  Jury  shall  find  It 
was  at  the  time  of  the  purchase.  This  Is  In 
accordance  with  all  the  decisions.  In  the 
absence  of  special  circumstances,  the  measure 
of  damages  for  breach  of  warranty,  as  to  the 
quality  or  capacity  of  machinery  sold.  Is  the 
difference  between  the  contract  price  and  the 
actual  value,  with  such  special  damages 
which  were  in  contemplation  of  the  parties. 
Critcher  v.  Porter,  135  N.  C.  643,  47  S.  E. 
604;  Kester  v.  MiUer,  119  N.  O.  475,  26  S. 
E.  115 ;  Mfg.  Co.  V.  Gray,  126  N.  C.  108,  85 
S.  E.  236. 

[4]  His  honor  further  charged  the  Jury 
that  the  plaintiff  would  be  entitled  to  some 
special  damages,  vii.,  any  extra  expense  in 
having  repairs  done  on  the  car,  which  the 
plaintiff  was  Induced  to  have  done,  at  the  in- 
stance and  request  of  the  defendant,  to  see 
If  the  car  could  not  be  made  to  come  up  to 
the  gniaranty.  We  think  his  honor  was  cor- 
rect in  that  charge,  and  properly  limited  the 
special  damages  to  such  expenses  and  repairs 
as  the  plaintiff  was  induced  to  incur  by  rea- 
BW  of  the  representations  of  the  defendant. 
Kester  v.  Miller,  supra. 
,  Upon  a  review  of  the  whole  record,  we 
find  no  error. 


(168  N.  C.  448) 

McATEE  T.  BRANNIMO  MFO.  CO.    (No.  8d.) 

(Supreme  (3oart  of  North  Carolina.     Sept  16, 
1914.) 

1.  Trial  (I  165*)— Taking  Cask  from  Jttbt 

— CONSIDEBATION   Or   EVIDENCE. 

On  a  motion  to  nonsuit  or  a  request  by 
defendant  for  a  peremptory  instruction,  it  is 
the  Invariable  rule  to  reject  such  evidence  as 
tends  to  establish  the  defense  and  to  over- 
throw plaintiff's  case,  and  to  consider  only  that 
which  makes  for  the  plaintiff  and  tends  to 
sustain  bis  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.   Si  373,  374;    Dec.  Dig.  i  165.*] 

2.  Mabteb  and  Sebvant  ({  286*)— Actions 
roB  iNJUBiBs— Question  fob  Jubt. 

In  an  employe's  action  for  the  loss  of 
an  arm  caught  between  a  moving  shaft  and 
a  belt,  evidence  held  to  make  questions  for  the 
Jury  as  to  whether  defendant  was  negligent  in 
furnishing  black-jack  for  oiling  the  belt  in- 
stead of  ordinary  belt  dressing,  and  whether 
this  was  the  proximate  cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SJ  1001,  1006,  1008,  1010- 
1016,  1017-1033,  1036-1042,  1044,  104^1050; 
Dec  Dig.  I  286.*] 

8.  Mabteb  and  Sebvant  (JJ  101,  102*)— Lia- 
BiUTT  fob  Injuries— Duties  as  to  Ap- 
pliances AND  Plage  to  Work. 

An  employer,  in  the  exercise  of  reason- 
able care,  must  provide  for  his  employes  a 
safe  place  to  do  their  work  and  supply  them 
with  machinery,  implements,  and  appliances 
reasonably  safe  and  suitable  for  the  work  in 
which  they  are  engaged,  and  keep  such  imple- 
ments,  etc.,   in  safe  condition,  as  far  as  this 


can  be  done  by  the  •zarcise  of  proper  cars  and 
supervision. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Ont  Dig.  §$  135,  171,  174,  178-184, 
192;    Dec.  Dig.  H  101,  102.*] 

4.  NXOLIGENOB    ($   136*)— QUSSTIOIfa  OF  LAW 

AKD  Fact. 

Negligence  should  not  be  declared  by  the 
court  as  matter  of  law,  where  more  than  one 
inference  may  legitimately  be  drawn  or-  where 
two  fair-minded  persons  of  equal  intelligence 
may  differ  or  form  different  conclusions  of 
fact 

[Ed.  Note. — ^For  other  cases,  see  Negligence, 
Cent  Dig.  ii  277-S53;    Dec.  Dig.  i  136.*] 

5.  Master  and  Servant  (i  235*)— Liabiutt 
fob  Injubies— ContributobV  Neoligencb. 

Whether  an  employe,  injured  as  the  re- 
sult of  the  sticky  quality  of  the  material  sup- 
plied for  oiling  belts,  should  have  reported  the 
Tatter  to  the  employer  depended  on  his  knowl- 
edge theredl,  and  also  upon  the  employer's 
existing  knowledg^. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  710-722;  Dec.  Dig.  { 
235.*] 

6.  Master  and  Sebvant  (§  289*)— Contuibl'- 
tobt  Nbouqencb— Question  fob  Jubt. 

In  an  employe's  action  for  injnries  caused 
by  his  hand  catching  between  a  belt  .and  a 
moving  shaft  while  he  was  repairing  the  belt, 
evidence  held  to  make  a  question  for  the  jury 
as  to  whether  he  selected  a  safe  way  to  do  the 
work  in  the  exercise  of  proper  care,  when  two 
ways  were  open  to  him,  one  safe  and  the  oth- 
er dangerous. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1089,  1090,  1092-1132; 
Dec.  Dig.  S  289.*] 

7.  NEGUGENCB  (I  1*)— r<TABTT.TTT— PbOHMATK 

Cause. 

No  cause  of  action  can  arise  by  reason  of 
a  negligent  default,  unless  there  is  some  breach 
of  a  legal  duty  which  leads  to  the  result  in 
continuous  and  natural  sequence,  and  which  a 
person  of  ordinary  pradence  could  foresee  would 
naturally  and  probably  ensue. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  1;    Dec.  Dig.  {  1.*] 

8.  Neoligenox  ({  136*)— Questions  or  Law 
AND  Fact. 

While,  to  justify  a  recovery  for  personal 
injnries,  there  must  be  a  breach  of  a  legal  duty 
and  a  resultant  injury  with  a  causal  connec- 
tion between  the  two,  whether  this  relation 
between  the  alleged  cause  and  the  injury  ex- 
isted is  for  the  jury,  unless  the  facts  so  ap- 
pear that  there  can  be  but  one  opinion  or  con- 
clusion with  regard  thereto  in  the  minds  of 
two  equally  intelligent  persons. 

[E3d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  IS  277-353;   Dec.  Dig.  {  136.*] 

9.  Masteb  AND  Servant  (g  265*)— Liabilitt 
fob  Injuries— Burden  of  Proof. 

In  an  employe's  action  for  injuries,  the 
burden  is  upon  the  employer  as  to  contributory 
negligence  and   assumption   of   risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  fg  877-908,  955 ;  Dec.  Dig. 
I  265.*] 

10.  Master  and  Servant  (|  219*)— Liabil- 
itt FOB  Injuries— Assumption  of  Risk. 

An  employ^  did  not  assume  the  risk  of  an 
injury  unless  the  danger  was  so  obvious  that 
a  reasonably  prudent  man  would  not,  under 
like  circumstances,  have  undertaken  to  do  the 
work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gi  610-624;  Dec.  Dig.  t 
219.*] 
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11.  Mabtbb  awd  Servant  (|  291*)— Actions 

fob  inj0bie8— instbuctions. 

In  an  employe's  action  for  the  loss  of  an 
arm  canght  between  a  moving  shaft  and  a 
belt  and  so  injured  as  to  require  its  amputa- 
tion, the  court  a  charge  held  to  be  a  clear  and 
correct  statement  of  the  principles  of  law  ap- 
plicable to  the  facts,  as  shown  b;  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |S  1133,  1134,  1136-1146; 
Dec.  Dig.  i  291.*] 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty;   Ferguson,  Judge. 

Action  by  N.  S.  McAtee  against  the  Bran- 
nlng  Manufacturing  Company.  From  a  Judg- 
ment for  the  plaintiff,  defendant  appeala 
AiBrmed. 

This  action  was  brought  to  recover  dam- 
ages for  an  Injury  to  plaintiff's  arm,  requir- 
ing its  amputation,  which  be  alleges  was 
caused  by  defendant's  negligence.  Plaintiff 
was  employed  by  defendant,  in  its  mill,  to 
oil  engines  and  machinery  and  to  assist  In 
Iceeplng  the  machinery  belts  and  belting,  and 
other  things  connected  therewith,  in  proper 
order.  At  the  time  of  the  injury,  he  was 
lacing  a  belt,  which  he  had  been  ordered  to 
do  by  his  superior,  O.  M.  SprulU,  who  was 
the  engineer.  There  was  no  one  there  to 
assist  him,  although,  when  he  spoke  to  Spru- 
ill  about  the  condition  of  the  belt,  tbe  latter 
promised  to  come  and  help  him.  Section  5 
of  tbe  complaint,  which  was  admitted  in  the 
answer,  was  put  In  evidence,  and  reads  as 
follows: 

"In  the  mill,  and  as  a  part  thereof,  and  used 
by  the  defendant  company  in  manufacturing 
lumber,  there  was  on  the  27th  day  of  May, 
1912,  a  lath  mill  operated  from  the  main  shaft, 
and  there  was  also  a  belt  running  on  said 
main  shaft  and  onto  a  pulley  beneath.  The 
pulley  operated  a  sprocket  wheel,  and  the  wheel 
moved  the  dust  chain,  which  was  used  to  con- 
vey the  sawdust,  trash,  and  refuse  matter  from 
the  lath  mill  to  another  and  larger  conveyor 
of  sawdust  and  trash  to  the  boiler  room,  there 
to  be  used  as  fnel." 

Plaintiff  alleged  that  tbe  belt  was  old, 
worn,  and  split,  which  caused  the  edges  to 
fray,  and,  while  be  was  lacing  It,  his  band 
was  caught  or  stucli  in  some  blaclc-Jack, 
which  was  used  as  an  oU  to  lubricate  It 
This  dragged  bis  hand  and  arm  under  tbe 
main  shaft.  Jerking  his  hand  off  and  strip- 
ping the  arm  to  the  shoulder  of  its  flesh, 
leaving  tbe  bone  entirely  naked.  There  was 
evidence  of  an  attempt  by  the  defendant  to 
compromise  with  him,  but  these  negotiations 
failed.  The  evidence  also  tended  to  sbow 
that  black-jack  was  not  tbe  proper  thing  to 
use  for  oiling,  as  It  Is  very  sticky. 

Plaintiff  testified,  with  respect  to  the  proper 
kind  of  dressing  for  the  belt: 

"I  had  been  using  black-jack  on  that  belt 
in  attempting  to  oil  it;  that  black-jack  was 
put  there  for  me  to  use.  I  do  not  know  what 
black-jack  is  made  of;  when  used  on  a  belt 
it  would  accumulate  on  each  side  of  the  belt, 
and,  if  you  happened  to  get  too  much  on  it  in 
warm  weather,  it  would  spread.  Black-jack  is 
a  sticky,  gummy  snttstance.    You  have  to  keep 


it  warm  to  use  it.  They  never  had  any  regular 
belt  dressing  in  the  mill  to  be  nsed,  while  I  was 
there.  Every  place  I  ever  worked  I  had  used 
regular  belt  dressing.  I  ran  a  little  coal  mine. 
We  only  used  one  belt  and  used  belt  dressing 
on  that  I  have  worked  in  one  or  two  saw- 
mills, and  they  nsed  belt  dressing.  Belt  dress- 
ing is  pliant  and  has  a  tendency  to  make  the 
belt  stick  or  cling.  It  produces  enough  friction 
to  run  the  machine.  This  black-jack  was  plac- 
ed on  the  steam  chest  of  the  bog  engine,  in 
a  small  can  with  a  paddle,  for  me,  or  any  one 
else,  to  get  to  oil  the  machinery." 

H.  Gorwln,  president  of  defendant  com- 
pany, testified: 

"I  have  a  practical  knowledge  of  machinery, 
especially  with  respect  to  belt  dressing.  The 
question  of  belt  dressing  is  one  that  people  are 
divided  upon.  In  our  mill  business  (tliat  is  to 
say,  personally)  I  was  nowhere  that  I  ever 
bought  a  particular  dressing,  never  bought  it 
for  the  Edenton  mill  or  the  Ahoskie  mm.  I 
didn't  consider  it  necessary,  although  some  oth- 
ers do.  It  is  a  divided  question,  and  is  con- 
trolled by  the  general  manager.  From  what  I 
can  learn  about  t||iis  black-jack,  it  was  a  ma- 
terial that  was  furnished  by  the  Rubber  Oil 
people.  I  never  beard  of  people  using  it  on 
belts.  It  is,  however,  not  unlike  belt  dressing. 
I  have  not  examined  that  particular  belt  dress- 
ing, and  don't  know  whether  it  is  more  sticky 
or  less  sticky." 

O.  M.  Spruill,  defendant's  witness,  testified: 
"I  said  to  McAtee:  'The  main  thing  is  to 
be  careful  and  wafch,  and,  if  there  is  anything 
that  you  do  not  understand,  ask  me.'  When 
I  got  there  the  next  morning  his  father-in-law 
and  he  had  bec^i  there  and  oiled  up.  I  didn't 
point  out  this  particular  machine  that  he  was 
to  work  at  I  don't  Imow  that  the  risk  and 
hazard  were  explained  to  him.  When  I  put  a 
man  there  to  work,  I  explain  his  duties  to 
look  after  the  belts,  lubricate  and  oil  it  to 
watch  out  and  not  get  canght  in  the  belts.  He 
said  that  he  had  had  ^  experience  in  mills.  I 
had  no  conversation  about  this  particular  place 
where  he  got  hurt.  That  day,  before  he  was 
hurt,  he  passed  by  me  and  said :  'Got  a  knife 
there?  The  lacing  has  come  out'  I  handed 
him  my  knife.  I  don't  know  whether  I  told 
him  I  would  be  there  'presently'  or  not.  I  saw 
the  belt  after  he  was  hurt  It  was  not  broken. 
That  was  tbe  first  time  that  it  had  been  broken 
that  morning,  that  I  know  of.  It  was  the 
lacing  that  was  broken  that  time.  Whoever 
saw  it  first  bad  the  duty  to  put  the  lacing  in. 
The  lacing  was  of  rawhide.  I  know  at>ont 
black-jack  and  bjslt  dressing.  I  have  had  ex- 
perience with  both  as  long  as  I  have  been  at 
the  mill.  You  have  to  heat  black-jack.  If 
you  put  on  a  little  black-jack  properly  heated, 
it  would  cause  the  bdt  to  stick.  The  belt 
dressing  does  the  same  thing.  Either  black- 
jack or  belt  dressing  does  as  well  as  the  other. 
The  machinery  was  new ;  this  particular  piece 
was  new.  I  saw  McAtee  that  night  and  asked 
him  how  it  happened.  He  said,  'I  caught  it 
around  the  belt  I  carried  him  to  the  doctor's. 
I  was  not  there  when  tbe  doctor  operated  on 
him.  He  was  not  crying.  He  had  a  good 
nerve  on  him.  I  think  he  was  the  most  com- 
posed of  the  whole  of  us.  He  had  more  sense 
than  all  of  us  at  the  time.  It  was  not  neces- 
sary for  Mr.  McAtee  to  stand  at  this  particu- 
lar point  all  day.  He  went  there  and  saw  that 
something  was  the  matter  with  the  belt  I 
found  his  hand,  the  palm  was  on  the  shaft  be- 
tween the  shaft  and  the  belt." 

Plaintiff  testified  that  the  belt  had  broken 
three  times  during  that  morning  and  was  In 
very  bad  condition.    He  further  said: 
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"I  went  in  where  Mr.  Spmill  was  to  get  the 
lacing  and  punch.  I  said:  'Let  me  have  your 
knife,  Mony,  that  belt  is  broken  again.'  He 
said :  'Go  ahead  and  be  at  work  on  it.  I 
want  to  see  John  aliout  something.  I  will  be 
in  in  a  few  minutes  to  help  you.'  That  is  all 
the  direction  he  gave  me.  I  bad  fixed  it  many 
a  time.  I  never  laced  belts  until  I  went  there. 
I  had  fixed  belts  before,  had  done  it  twice  that 
morning,  I  thought  I  knew  how  to  do  it.  I 
knew  a  little  something  about  the  danger  of 
machinery.  Mr.  Spruill  gave  me  orders  to  go 
there  and  fix  it.  That  conversation  was  the 
only  one  that  occurred  that  morninp.  The  belt 
was  split  in  the  center,  and  the  effect  of  the 
splitting  made  the  sides  ravel,  and  the  splitting 
made  it  weaker,  made  the  holes  break,  on  ac- 
count of  the  raveling.  It  didn't  ravel  in  the 
center,  and  it  didn't  ravel  on  the  side  that  was 
not  split  There  was  no  other  oil,  or  other 
dressing  of  any  sort,  in  that  mill." 

There  was  eyidence  that  tbe  lacing  could 
have  been  done  safely  by  manipulating  the 
idler  or  tightener,  lifting  or  pulling  It  up, 
and  plaintiff  stated  that  he  pushed  ba«^  the 
idler.    He  also  testified: 

"It  caught  my  finger  between  the  sticlcy  stuff 
and  the  belt.  My  finger  would  not  have  been 
caught  by  the  belt  and  shaft  if  there  hadn't 
been  any  sticky  stuff  there.  The  sticky  stuff 
was  not  enough  to  bold  my  hand  without  the 
assistance  of  the  I>elt,  but,  if  you  have  your 
hand  in  that  and  then  touch  the  belt,  it  will 
hold  your  hand." 

Charles  Brush,  defendant's  witness,  testi- 
fied: 

"In  order  to  lace  the  belt  with  safety,  the 
first  thing  to  do  is  to  relieve  the  idler;  the  next 
thing  is  to  take  the  belt  off  the  pulley.  When 
you  have  done  that,  you  can  then  lace  the 
belt  without  danger.  There  are  two  things,  first, 
to  relieve  the  belt,  you  put  the  belt  off  the  pul- 
ley wheel.  Wherever  the  belt  may  be  broken 
yon  pull  it  down  to  you.  There  is  nothing 
about  that  place  in  tbe  mill  where  McAtee  was 
at  work  to  produce  timt  condition,  except  by  the 
idler  being  thrown  on  the  belt  after  the  pulley 
was  on  the  wheeL  Where  I  work  ori^nal  belt 
dressing  is  used.  I  have  worked  at  Magnolia 
mill  and  have  seen  it  used  generally,  going 
through  mills  and  seeing  it  Belt  dressing  is 
generally  used.  Belt  ftessing  is  sticky,  not 
quite  OS  sticky  as  black-jack." 

There  was  other  evidence  tending  to  sup- 
port the  contentions  of  the  respective  par- 
ties. The  court  charged  the  Jury,  among  oth- 
er things,  as  follows: 

"The  burden  is  on  the  plaintiff  to  satisfy  the 
jury,  by  the  greater  weight  of  evidence,  that 
he  was  injured  by  the  negligence  of  the  de- 
fendant; that  is,  that  the  defendant  was  negli- 
gent in  performing  its  duty  towards  the  plain- 
tiff, and  that  such  negligence  was  the  proximate 
cause  of  the  injury,  so  that  it  becomes  neces- 
sary for  you  to  ascertain  the  duty  the  defendant 
owed  the  plaintiff.     It  is  the  duty  of  the  em- 

gioyer  to  provide  a  reasonably  safe  place  for 
is  employs  to  work  and  reasonably  safe  ap- 
Eliances  with  which  to  do  the  work  required  of 
im.  There  is  a  corresponding  duty  devolving 
upon  the  plaintiff,  who  is  required  to  go  al>out 
his  work  in  a  reasonably  safe  and  careful  man- 
ner, so  as  to  save  himself  from  injury,  and  so 
as  not  to  injure  the  property  of  his  employer. 
He  is  required  to  do  his  work  as  a  prudent  man 
would,  being  reasonably  careful  not  to  get  in- 
jured. The  burden  is  on  the  defendant  on  the 
second  and  third  issues  to  satisfy  you,  by  the 
greater  weight  of  evidence,  not  beyond  a  rea- 
sonable doubt  or  to  your  fnll  satisfaction,  as 
in  criminal  cases.  That  rule  does  not  apply  to 
civil   cases.     Civil   cases  are   tried   upon   tha 


weight  of  tbe  testimony.  It  is  the  duty  of  the 
defendant  to  satisfy  you,  by  the  greater  weight 
of  the  evidence,  that  the  plaintiff  assumed  tbe 
risk  incident  to  the  employment,  and  that  be 
knew  the  conditions,  and  that  he  chose  to  work 
on  under  those  conditions,  as  they  appeared  and 
were  known  to  him. 

"According  to  the  plaintiff's  complaint  filed  in 
this  cause,  plaintiff  alleges  that  his  duties  were 
to  oil  the  engine  and  machinery  and  to  keep  the 
machinery,  belting,  etc.,  in  order,  and  to  do  such 
work  as  he  was  called  upon  to  do  towards  keep- 
ing the  machinery  running.  Now,  if  the  plain- 
tiff failed  in  any  way  to  perform  the  duties  re- 
quired of  him,  and  such  failure  was  the  proxi- 
mate cause  of  the  hurt  and  injury  which  came 
to  him,  then  it  is  the  duty  of  the  jury  to  an- 
swer the  first  issue  'No,'  and  tbe  second  issue. 
'Yes.' 

"If  he  failed  to  perform  the  duty  which  was 
required  of  him,  even  if  they  failed  to  furnish 
him  proper  material,  you  would  answer  it  'Yea, 
if  yon  find  that  that  failure  was  the  proximate 
cause  of  the  injury,  although  you  might  find 
that  the  defendant  was  negligent. 

"It  was  the  plaintiff's  duty,  while  in  the  posi- 
tion occupied  by  him,  if  he  discovered  any  de- 
fects in  the  machinery  under  his  charge,  or  in 
the  belts,  belt  dressing,  or  other  appliances  con- 
nected therewith,  which  should  be  remedied,  to 
notify  the  defendant  thereof,  in  order  that  the 
same  might  be  supplied,  and  if  he  failed  to 
do  80,  and  from  such  failure  the  injury  which 
be  suffered  came  to  him  as  the  proximate  cause 
thereof,  then  it  is  the  duty  of  the  jury  to  an- 
swer the  second  issue  'Yes. 

"If  the  jury  shall  find  from  the  greater  weight 
of  the  evidence  that  it  was  the  plaintiff's  duty 
to  keep  the  belts,  especially  in  the  lath  depart- 
ment, in  good  condition  and  order,  and  the 
plaintiff  failed  to  keep  the  same  in  proper  con- 
dition and  order,  and  the  jury  shall  find  that 
such  failure  was  the  proximate  cause  of  tbe 
plaintiff's  hurt,  then  the  Jury  should  answer  tbe 
second  issue,  'xes.' 

"If,  when  the  plaintiff  undertook  to  lace  the 
belting,  there  was  a  safe  way  by  which  he  could 
have  done  the  same,  and,  instead  of  following 
the  safe  way,  he  adopted  an  unsafe  way  of  his 
own  accord,  and  as  a  result  of  the  same,  and  as 
the  proximate  cause  thereof,  the  injury  com- 
plained of  happened,  then  it  will  be  the  duty  of 
the  jury  to  answer  the  first  issue  'No,'  and  the 
second  issue  'Yes.' 

"There  is  a  rule  of  law  that  where  the  em- 
ploy6  has  a  safe  and  an  unsafe  way  to  do  his 
work,  if  he  undertakes  to  do  it  in  an  unsafe 
way,  it  is  his  misfortune,  and  his  employer  is 
not  responsible  for  the  consequence,  but  in  or- 
der for  that  rule  to  prevail,  there  must  be  a 
safe  and  unsafe  way  to  perform  the  particular 
work  which  was  required  of  the  employ^.  If 
the  material  called  black-jack  was  nnsuited  and 
dangerous  to  use  upon  the  belt,  and  the  plain- 
tiff knew  this,  and  then  continued  using  the 
same  without  notifying  the  defendant  thereof, 
and  failed  to  make  any  request  or  demand  to 
supply  suitable  and  safe  material,  then  I  charge 
you  that  he  assumed  the  risk  if  he  did  the  work 
knowing  the  material  was  unsafe,  if  it  was  un- 
safe." 

The  court  further  charged  the  Jury  as  to 
the  legal  duty  of  the  defendant  to  the  plain- 
tiff and  of  the  plaintiff  to  himself  and  the 
defendant,  stating  the  general  rule  as  to  the 
master's  duty  to  exercise  ordinary  care  to 
furnish  his  servant  a  reasonably  safe  place 
in  which  to  do  his  work  and  reasonably  safe 
appliances  and  materials  with  which  to  do 
It,  and  as  to  the  servant's  duty  to  exercise 
corresponding  care  for  bis  own  safety.  The 
Jury  returned  the  following  verdicts 


Digitized  by 


Google 


860 


82  BOnTEBASTBEN  BBFOBTBS 


(N.C. 


"(1)  Was  ft*  plaintiff  injured  bjr  th*  negli- 
gence of  the  defendant,  as  alleged?  Answer: 
Yea. 

"(2)  Did  the  plaintiff  by  his  own  negligence 
contribute  to  his  injury,  as  alleged?  Answer: 
No. 

"(8)  Did  the  plaintiff  by  Us  employment  aa- 
aame  the  risk,  as  alleged?    Answer:   No. 

"(4)  What  damage,  if  any,  is  plaintiff  entitled 
to  recover  of  the  defendant?    Answer:  $3,750." 

Judgment  was  entered  thereon  for  tbe 
plaintiff,  from  which  defendant  appealed, 
and  assigned  the  following  errors:  That 
the  court  refused  to  grant  the  motion  to  non- 
suit or  to  instruct  the  Jury,  as  requested, 
first,  that  upon  the  whole  evidence  tbe  jury 
should  answer  the  first  issue  "No,"  and  the 
second  issue  "Yes";  and,  second,  that,  even 
upon  plain tifTs  own  testimony,  they  should 
answer  the  issues  tbe  same  way. . 

Pruden  &  Pruden,  of  Edeuton,  S.  B.  Shep- 
herd, of  Raleigh,  T.  H.  Woodley,  of  Columbia, 
and  I.  M.  Meeklns,  of  Elizabeth  City,  for 
appellant  Mark  Majette,  of  Columbia,  and 
Ward  &  Thompson,  of  B<Uzabetli  City,  for  ap- 
pellee. 

WALKER,  J.  [1]  In  stating  tbe  case,  as 
above,  we  have  selected  those  portions  of 
the  testimony  which  tend  to  establish  the 
defense  and  to  overthrow  the  case  of  tbe 
plaintiff,  although  the  invariable  rule  is, 
upon  a  motion  to  nonsuit  or  its  equivalent, 
a  request  for  a  peremptory  Instruction  to 
find  for  the  defendant,  to  reject  such  evidence 
and  consider  only  that  which  makes  for  tbe 
plaintiff  and  tends  to  sustain'  his  cause  of 
action.  Hodges  ▼.  Wilson,  165  N.  a  323,  81 
S.  E.  840. 

[2]  But  in  no  view  of  the  evidence  and  the 
charge  of  tbe  court  do  we  see  anything  ex- 
cept a  pure  question  of  fact  for  the  jury. 
There  certainly  w«ls  evidence  to  show  that 
tbe  defendant  bad  been  negligent  in  fumisb- 
ing  tbe  black-jack  for  oiling  tbe  belt  instead 
of  the  ordinary  belt  dressing,  and  that  this 
failure  of  duty  on  its  part  was  tbe  proximate 
cause  of  tbe  injury,  even  though  it  may  have 
combined  with  some  other  cause.  If  the 
plaintiff's  testimony  is  accepted  as  stating 
the  real  facts,  the  defendant  was  negligent 
in  this  respect,  and  thereby  caused  the  plain- 
tiff to  lose  his  arm  after  It  bad  been  hor- 
ribly mangled.  Tbe  charge  was  in  exact 
accordance  witb  the  law  as  to  tbe  legal  duty 
of  each  of  tbe  iwrtles.  It  was  well  conceiv- 
ed, carefully  prepared,  and  clearly  deliver- 
ed, and  fully  covered  every  phase  of  tbe  cas& 
It  leaves  the  impression  that  the  learned 
judge  who  presided  was  absolutely  and  un- 
qualifiedly fair  and  just  to  the  defendant, 
omitting  nothing  that  could  possibly  aid  tbe 
Jury  in  giving  intelligent  consideration  to 
its  contentions.  If  either  party  has  any 
right  to  complain  of  the  charge,  it  is  not 
the  defendant,  though  there  is  no  room 
tot  any  criticism  by  either  of  tbem. 

[t]  The  evidence  t>ore  strongly  against  tbe 
defendant,  even  some  of  its  own  l>elng  un- 


favorable to  it  Hie  duty  of  tbe  master  to 
furnish  a  reasonably  safe  place  for  tbe  seiry- 
ant,  while  at  his  work,  has  been  so  frequent- 
ly stated  as  scarcely  to  need  repetition  here. 
The  latest  expression  of  the  court  upon  this 
subject  in  Ammons  v.  Manufacturing  Co.,  165 
N.  a  449,  81  S.  E.  452,  U  as  follows: 

"It  is  established,  by  repeated  adjudications  in 
this  state,  that  an  employer  of  labor,  in  the  ex- 
ercise of  reasonable  care,  must  provide  For  his 
employes  a  safe  place  to  do  their  work,  and 
supply  them  with  machinery,  implements,  and 
appliances  (reasonably)  safe  and  suitable  for 
the  work  in  which  they  are  engaged,  and  to 
keep  such  implements,  etc.,  in  safe  condition,  as 
far  as  this  can  be  done  by  tbe  exercise  of  proper 
care  and  supervision" — citing  Pigford  v.  Rail- 
road, 160  N.  C.  93,  75  8.  B.  860,  44  L.  B.  A. 
(N.  S.)  866,  and  other  recent  cases. 

There  was  evidence  that  black-jack  was 
sticky  and  not  tbe  proper  material  for  oil- 
ing, and  on  account  thereof  plaintiff's  band 
was  caught  in  it  and  injured  by  the  belt 
and  shafting.  Tbe  negligence  of  defendant 
consisted  in  furnishing  defective  material 
and  an  old  and  worn  belt,  which  was  In  such 
a  bad  condition  that  it  bad  broken  three 
times  in  one  morning. 

[4]  Negllg«>ce  should  not  be  declared  by 
tbe  court  as  matter  of  law,  where  more  than 
one  Inference  may  legitimately  be  drawn 
from  It,  or  where  two  fair-minded  persons  of 
equal  intelligence  may  differ  in  regard  to  it 
and  form  different  conclusions  of  fact,  one 
of  wblcb  Inferences  or  conclusions  is  favor- 
able to  tbe  plaintiff.  Alexander  v.  States- 
vlile,  165  N.  C.  527,  81  &  B.  763,  citing 
Ramsbottom  v.  Railroad  Co.,  188  N.  C.  88, 
60  S.  B.  448;  Graves  v.  Railroad  Co.,  186 
N.  a  8,  48  S.  E.  502;  RusseU  v.  Railroad 
Co.,  U8  N.  C.  1112,  24  S.  B.  512 ;  SpruUl  ▼. 
Insurance  Co.,  120  NT.  C.  141,  27  S.  B.  39. 

[J]  Whether  plaintiff  should  have  reported 
the  bad  quality  of  the  material  supplied  for 
olUng  to  the  master  dep«ids  somewhat  upon 
bis  own  knowledge  of  it,  and  also  upon  tbe 
master's  existing  knowledge.  In  tbe  state  of 
the  evidence,  tbe  jury  may  well  have  found 
that  tbe  master  knew  more  about  it  than  bis 
servant  The  president  of  tbe  defendant  him- 
self seems  to  have  entertained  some  donbt 
as  to  its  adaptability  for  tbe  purpose  of  oil- 
ing the  belt 

[l-l]  Whether  tbe  plaintiff  selected  a  safe 
way  to  do  bis  woiic,  in  tbe  exercise  of  prop- 
er care,  when  two  ways  were  open  to  him 
for  tbe  purpose*  one  safe  and  the  other  dan- 
gerous, was  manlfestiy  a  question  for  tbe 
jary,  as  was  also  the  question  whether  tbe 
bad  quality  of  the  belt  dressing  furnished 
by  defendant  was  tbe  proximate  cause  of 
tbe  injury.  It  is  true  that  no  cause  of  ac- 
tion can  arise  by  reason  of  a  negligent  de- 
fault, unless  there  is  some  breach  of  a  legal 
duty,  which  leads  to  tbe  result  in  continu- 
ous and  natural  sequence,  and  which  a  per- 
son of  ordinary  prudence  could  foresee  would 
naturally  and  probably  ensue.  Brewster 
V.  EUzabeth  aty,  137  N.  C.  392,  49  S.  Ew 
885;   Blevins  t.  Cotton  MUls,  150  K.  0.  600, 
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64  S.  D.  428;  Bamsbottom  v.  Railroad,  sn- 
pra.  There  mast  be  cause  and  effect — a 
breach  of  a  legal  duty  and  resultant  injury — 
with  causal  connection  between  the  two,  so 
that  the  one  flows  directly  from  the  other; 
bnt  It  Is  for  the  Jury  to  say  how  this  is, 
and  whether  this  relation,  which  the  law 
requires,  between  the  alleged  cause  and 
the  damage  really  existed,  unless  both  in 
the  case  of  the  negligence  and  Its  proximity 
to  the  consequent  injury  the  facts  so  appear 
that  there  can  be  but  one  opinion  or  conclu- 
sion with  regard  to  it,  in  the  minds  of  two 
equally  intelligent  persons,  and  that  Is  not 
the  case  here,  but  the  contrary.  Hairrell  t. 
Lumber  Co.,  154  N.  C.  202,  70  S.  E.  389. 
From  the  description  given  by  plaintiff  of 
the  black-jack,  viz.,  "it  was  sticky  as  tar," 
the  jury  might  reasonably  infer  that  it  was 
dangerous  to  one  handling  a  rapidly  moving 
belt  and  using  it  for  oiling  or  dressing  pur- 
poses, and  there  was  evidence  for  the  plain- 
tiff which  clearly  warranted  the  conclusion 
that  this  sticky  black-jack  proximately  caus- 
ed the  injury. 

[1, 1 0]  It  would  be  useless  to  prolong  the 
discussion.  The  burden  was  upon  the  de- 
fendant as  to  contributory  negligence  and 
assumption  of  risk,  and  there  was  ample  evi- 
dence to  support  the  finding  of  the  Jury  upon 
those  Issues.  We  cannot  say,  as  matter  of 
law,  that  the  evidence  showed  the  risk  and 
danger  of  using  the  black-jack  to  be  so  ob- 
vious that  a  reasonably  prudent  man  would 
not,  under  like  circumstances,  have  under- 
taken to  do  the  particular  work,  and  this 
question,  therefore,  was  properly  left  to  the 
Jnry.  JUoyd  v.  Hanes,  126  N.  C.  359,  35  S. 
E.  611;  Smith  v.  Baker,  L.  B.  App.  Cases 
891.  In  the  case  last  cited.  Lord  Halsbury 
said: 

"In  order  to  defeat  a  plaintlfTs  right  to  recov- 
er by  the  maxim  relied  on  (volenti  non  fit  in- 
juria, aofflice,  'assumption  of  risk'),  the  jury 
ought  to  be  able  to  affirm  that  he  consented  to 
the  particular  thing;  being  done  which  would 
have  involved  the  risk,  and  consented  to  take 
the  risk  upon  himself." 

The  present  Chief  Justice,  commenting  on 
tUs  passage  in  Lloyd  v.  Hanes,  supra,  said : 

"The  distinction  Is  wide  between  mere  'knowl- 
edge of  the  danger'  and  'voluntary  assumption 
of  the  risk.'  Besides,  'assumption  of  risk'  is  a 
matter  of  defense,  analogous  to,  and  indeed  em- 
braced in,  the  defense  of  'contributory  negli- 
gence' (Rittenhouse  v.  Railroad,  120  N.  O.  644 
[26  S.  £.  022]),  and  it  is  an  error  to  direct  a 
nonsuit  (Cox  v.  Railroad,  123  N.  C.  604  [31 
S.  £.  848]).  The  jury,  as  Lord  Halsbury  says, 
must  pass  upon  the  question  whether  the  t-m- 
ployg  voluntarily  assumed  the  risk.  It  is  not 
enough  to  show  merely  that  he  worked  on, 
knowing  the  danger." 

[11]  The  charge  of  the  court  was  a  clear 
and  correct  statement  of  the  principles  of  law 
applicable  to  the  facts,-  as  the  jury  might 
find  them  from  the  evidence,  and  the  motion 
tor  a  nonsuit  and  the  requests  tor  instruc- 
tions were  properly  denied. 

No  error. 


aw  N.  c.  sn) 
KEERL  et  aL  V.  HATS  et  aL    (N«.  516.) 
(Supreme  Court  of  North  Carolina.     Sept  23, 
1014.) 

1.  JUBT  (I  28*)— BlOHT  TO  JUKT  TBIAI/— 
BOVNDABT  PlSFDTB  —  COMFDISOBT  BBFBB- 
ENCE. 

In  a  suit  involving  a  boundary  dispute,  the 
trial  judge  ordered  that  the  cause  be  referred, 
reciting  in  the  order  that  it  was  agreed  that  it 
might  be  signed  out  of  term;  it  being  under- 
stood that  the  parties  did  not  agree  to  the  ref- 
erence, and  that  all  the  parties  excepted  to  the 
order  of  reference,  waiving  only  the  fact  that 
the  order  was  not  signed  in  term  time,  and  out- 
side the  district.  Held  that,  though  a  compul- 
sory reference  in  such  proceeding  was  author- 
ized by  Revisal  1905,  {  519,  subsec.  3,  defend- 
ants, having  specifically  objected  and  excepted 
to  the  order  of  reference  when  it  was  made,  sav- 
ed their  right  to  a  trial  of  issues  of  fact  pre- 
sented by  a  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  is  176-196;    Dec  Dig.  i  28.*] 

2.  JUET  (I  28*>-Tbial  by   Jubt— Waiveb— 

COMPULSOBT  RbFBBBNCE. 

Where  a  compulsory  reference  of  a  bound- 
ary dispute  was  made  by  the  trial  judge  against 
defendants'  objection  and  exception,  they  did 
not  waive  their  right  to  a  trial  of  issues  by  a 
jury  by  subsequently  consenting  to  the  substi- 
tution of  another  referee  to  complete  the  refer- 
ence on  the  death  of  the  referee  first  appointed. 
[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §f  176-196;    Dec  Dig.  S  28.*] 

8.  JuET  (S  25*)- Right  to  JtntT  Tbiai/— Waiv- 

KE— Filing  Issues. 

Where  defendants  In  a  boundary  dispute  ob- 
jected to  a  compulsory  reference,  and  in  apt  time 
filed  a  number  of  exceptions  to  the  referee's  re- 
port, and  asked  a  jury  trial  on  the  issues  rais- 
ed, which  issues  formed  a  part  of  the  exceptions 
to  the  referee's  report,  all  being  dated  on  the 
same  day  and  embodying  findings  of  fact  on 
questions  which  had  been  passed  on  by  the  ref- 
eree, defendants  did  not  waive  their  right  to  a 
jury  trial  by  failing  to  file  issues  with  their 
objections  and  exceptions  to  the  order  of  refer- 
ence. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  !{  154-173;    Dec.  Dig.  {  25.*] 

Appeal  from  Superior  Court,  Henderson 
County;    CUne,  Judge. 

Action  by  Susan  B.  H.  Keerl  and  others 
against  J.  F.  Hays  and  another.  From  an 
order  granting  defendants  a  jury  trial  on 
certain  Issues,  plaintiff  excepted  and  appeals. 
Affirmed. 

Smathers  ft  Ward,  ot  Ashevllle,  and  D. 
L.  English,  of  Brevard,  for  appellants. 
J.  H.  Merrimon,  of  Ashevllle,  for  appellees. 

BROWN,  J.  The  only  question  presented 
by  this  appeal  is:  Did  the  trial  court  err 
in  ordering  that  the  defendants  be  allowed 
a  trial  by  Jury  of  the  issues  raised  by  the 
defendants'  exceptions  to  the  referee's  re- 
port and  the  pleadings?  This  cause  was  re- 
ferred to  Hon.  Thos.  B.  Womadi:  by  an  order 
of  Neal,  Judge,  which  contains  the  following 
paragraph: 

"It  was  further  agreed  by  all  the  parties  that 
the  order  might  be  signed  by  the  judge  out  of 
the  district  and  not  in  term  time,  it  being  under- 
stood that  they  do  not  agree  to  the  reference, 
and  all  the  parties  except  to  the  order  of  ref- 
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crence,  waiving  only  the  facts  that  the  order  is 
Rifrned  not  in  term  time  and  outside  of  the  dis- 
trict" 

During  the  progress  of  the  reference,  and 
before  the  report  had  been  filed,  Referee 
Womack  died,  and  an  order  was  made  sub- 
stituting S.  J.  Erwin  "as  referee  in  this  ac- 
tion in  the  place  and  stead  of  the  said 
Thomas  B.  Womack,  and  he  is  hereby  au- 
thorized and  directed  to  carry  out  and  ex- 
ecute the  order  appointing  the  said  Thomas 
B.  Womack  as  referee  in  this  action."  The 
reference  was  completed  by  Mr.  Erwin,  who 
filed  his  report  on  the  10th  of  September, 
1913.  Exceptions  were  filed  by  the  plaintiffs 
and  the  defendants,  whereupon  the  court 
made  the  following  order: 

"The  plaintiffs  in  due  time  filed  one  exception 
to  the  report  of  the  referee  without  asking  a 
jury  trial  thereon.  The  defendants  filed  a 
number  of  exceptions,  asking  a  jury  trial  there- 
on, as  will  appear  by  reference  thereto.  The 
plaintiffs  at  the  April  term,  1914,  moved  for  a 
judgment  upon  the  report  of  the  referee  and 
according  thereto,  except  as  to  their  one  ex- 
ception, which  they  ask  the  court  to  hear  and 
determine.  The  court  upon  inspection  of  the 
original  compulsory  order  of  reference  to  Judge 
Womack,  now  deceased,  and  also  of  the  paper 
denominated  a  consent  substitution  of  the  name 
of  S.  J.  Erwin  as  referee  in  the  place  of  Judge 
Womack,  was  of  the  opinion,  and  so  held,  that 
the  latter  paper  did  not  operate  to  estop  the  de- 
fendants from  asking  and  demanding  a  jury  trial 
upon  such  issues  as  were  properly  raised  by 
exception  taken  in  due  time  under  the  statute, 
and  issues  tendered  as  provided  by  law ;  and  it 
appearing  to  the  court  that  the  defendants  had 
filed  their  exceptions  and  tendered  suitable  is- 
sues in  due  time,  it  is  now  ordered  by  the  court 
that  the  case  stand  for  trial  before  a  jui7  up- 
on such  exceptions  and  such  issues  as  will  be 
found  to  be  properly  raised  fay  the  defendants' 
exceptions,  and  in  order  tfaat  the  whole  matter 
might  be  beard  at  the  same  time  continued  the 
hearing  of  the  plaintiffs'  exception,  and  any  ex- 
ceptions of  the  defendants  as  are  raised  for  the 
determination  of  the  court  without  a  trial  by 
a  jury,  if  any,  and  the  plaintiffs  excepted  to 
the  ruling  of  the  court  to  the  effect  that  the 
defendants  were  entitled  to  a  trial  by  a  jury. 
By  consent  both  plaintiffs  and  defendants  were 
given  20  days  after  the  adjournment  of  this 
term  of  court  in  which  to  file  any  additional 
exceptions  to  the  report  of  the  referee,  if  they 
so  desired." 

[1]  It  must  be  admitted  that  the  original 
order  constitutes  a  compulsory  reference.  If 
so,  the  defendants  cannot  be  said  to  have 
waived  their  constitutional  right  of  trial  by 
jury.  Hockoday  v.  Lawrence,  156  N.  C.  321,  72 
S.  E.  387.  The  matter  Involved  and  at  issue 
by  the  pleadings  is  one  In  which  compulsory 
reference  is  proper,  because  it  involves  the 
conflict  question  of  boundary.  Revisal,  i 
519,  subsec.  3.  Such  a  reference,  however, 
does  not  deprive  the  party  of  his  right  to 
have  the  Issues  tried  by  Jury,  where  such 
right  has  not  been  waived  or  forfeited.  Wil- 
son T.  Featherstone,  120  N.  O.  446,  27  S.  E. 
124;  Telverton  v.  Coley,  101  N.  C.  248,  7 
S.  B.  672. 

The  defendants  in  this  case,  when  the  order 
of  reference  was  made,  specifically  objected, 
and  their  exception  appears  in  the  order  it- 
self.   That  such  exception  saved  their  rights 


to  a  trial  by  jury,  in  accordance  with  our 
decisions,  is  well  settled.  In  Ogden  v.  (Land 
Co.,  146  N.  C.  444,  69  S.  E.  1027,  Mr.  JusUce 
Walker  says: 

"The  defendants,  when  the  reference  was 
ordered  by  Judge  Justice,  entered  a  general  ea- 
ception  to  the  same,  in  the  following,  words: 
'Defendants'  counsel  except  to  the  above  order 
of  reference.'  This  was  held  sufficient  to  save 
the  right  of  the  defendants  to  a  trial  by  jury. 
What  could  an  objection  to  an  order  of  refer- 
ence mean,  unless  it  was  a  challenge  of  the 
power  of  the  court  to  take  away  from  the  ot>- 
jector  the  right  to  a  trial  by  jury?" 

[2]  It  is  equally  as  plain  to  us  that  the 
defendants  did  not  waive  their  rights  to  a 
trial  by  Jury  in  the  order  appointing  Erwin 
referee  in  place  of  Womack  to  complete  the 
reference.  That  was  a  mere  substitution  of 
one  person  for  another,  and  the  consent  re- 
lated solely  to  the  selection  of  the  individual. 
Tbis  substitute  referee  is  empowered  and 
directed  to  carry  out  and  execute  the  order 
of  reference  theretofore  made.  The  consent 
to  substitute  Erwin  for  Womack  added  noth- 
ing to  and  subtracted  nothing  from  the  origi- 
nal order  of  reference.  There  was  no  in- 
tention, however,  upon  the  part  of  the  de- 
fendants, to  waive  their  rights  under  the 
original  order  of  reference,  and  their  excep- 
tion to  that  order  has  in  no  view,  so  far  as 
we  can  see,  been  abandoned. 

[3]  It  Is  contended,  however,  by  the  plain- 
tiffs, that  the  defendants  have  waived  their 
rights  to  trial  by  Jury  since  making  of  the 
order  of  reference  by  not  filing  their  excep- 
tions and  pertinent  issues,  as  required  by 
law.  We  recognize  the  rule  of  law  that  a 
party  may  waive  and  forfeit  his  rights  to 
a  Jury  trial,  which  he  has  preserved  by  prop- 
er exceptions  In  apt  time  to  a  compulsory 
reference.  Such  party  will  be  deemed  to 
have  abandoned  this  right  by  not  pointing 
out  at  the  time  when  the  exceptions  were 
filed  the  Issues  upon  his  exceptions  to  the 
report  of  the  referee,  and  by  not  presenting 
such  issues  as  be  deems  necessary  to  pre- 
sent the  controverted  facts,  which  were  issu- 
able upon  the  pleadings.  Ogden  v.  Lumber 
Ck>.,  supra;  Driller  Co.  v.  Worth,  117  N.  C 
515,  23  a  E.  427.  It  appears  in  the  order 
of.  Judge  Cline  that  the  defendants  in  apt 
time  filed  a  number  of  exceptions  to  the  re- 
port of  the  referee  and  asked  a  Jury  trial 
upon  the  issues  raised.  The  issues,  which 
form  a  part  of  the  exceptions  of  the  defend- 
ant to  the  referee's  report,  all  being  dated 
March  28,  1913,  are  set  out  in  the  record. 
They  are  28  In  number.  It  is  useless  to 
repeat  them  in  this  opinion.  They  embody 
findings  of  fact  upon  quite  a  number  of  ques- 
tions which  have  been  passed  on  by  the  ref- 
eree. We  think  his  honor  was  correct  in 
holding  that  these  issues,  duly  filed  with  the 
exceptions  of  the  defendant  to  the  report 
of  the  referee,  should  be  submitted  to  a  Jury. 
It  Is  difficult  to  conceive  how  the  defendants 
could  have  more  completely  complied  with 
the  decisions  of  this  court  thali  they  have. 

In   considering  the   order  appealed  from 
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In  this  case,  we  donbt  very  much  whether 
It  is  not  a  premature  appeal,  especially  as 
In  the  order  made  aU  parties  are  given  20 
days  after  the  adjournment  of  the  term  in 
which  to  file  additional  exceptions  to  the  re- 
port of  the  referee.  But  Inasmuch  as  the 
point  is  not  made  by  the  appellee,  and  as  it 
is  evidently  desirable  to  have  the  questions 
determined  before  the  case  Is  tried  by  a  jury, 
we  have  omcluded  to  pass  upon  the  matters 
Involved  In  the  appeal  upon  their  merits. 

The  Judgment  of  the  superior  court  Is  af- 
firmed. 

aee  n.  a  sss) 

BXJRDBN  T.  LIPSITZ.     (No.  108.) 

(Supreme  Court  of  North  Carolina.     Sept.  23, 
1914.) 

Wiixs  ({  e02*)— Dkvis*  of  Real  Pbopebtt— 
CoN8TBUCTroN— DErEAsrsLE  Fee. 

A  devise  to  B.  of  fee-simple  title  to  a  tract 
of  land  provided  be  has  a  child  or  children,  but 
if  he  have  none,  then  to  him  for  life  and  to  his 
widow  if  he  leave  one  surviving,  during  her  wid- 
owhood, and  then  In  equal  portions  to  testator's 
heiis  at  law,  vested  in  B.  a  defeasible  fee,  the 
contingent  event  by  which  the  estate  was  to  be 
determined  being  referred,  not  to  the  death  of 
the  devisor,  but  to  that  of  the  devisee,  so  that 
until  that  event  Iiappened,  the  devisee,  not  hav- 
ing a  child  or  children,  could  not  obtain  a  fee 
simple  by  purchase  from  the  then  existing  heirs 
of  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  M  1351-1359 ;   Dec.  Dig.  i  e02.»] 

Appeal  from  Superior  Conrt,  Bertie  Coun- 
ty ;   Connor,  Judge. 

Controversy  submitted  without  action  be- 
tween John  H.  Bnrden  and  Louis  Llpsitz. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

The  demand  of  plaintiff  was  for  the  pur- 
chase price  of  land  which  plaintiff  had  bar- 
gained to  defendant,  and  defendant  resisted 
payment  on  the  ground  that  the  title  offered 
was  defective.  The  court,  being  of  opinion 
that  the  deed  of  John  H.  Bnrden,  tendered 
to  defendant,  would  convey  a  good  title,  en- 
tered Judgment  for  the  contract  prices  and 
defendant  excepted  and  appealed. 

Oillam  &  Davenport,  of  Windsor,  for  ap- 
pellant Winston  &  Matthews,  of  Windsor, 
for  appellee. 

HOKE,  J.  The  title  tendered  was  admit- 
ted to  depend  upon  the  construction  of  the 
will  of  John  L.  Burden,  devising  the  lands 
covered  by  the  deed  to  plaintiff,  in  terms  as 
follows: 

"I  give  to  my  son,  John  Henry  Burden,  a  fee 
simple  title  to  the  tract  of  land  on  which  I 
live,  it  being  all  the  land  I  own,  provided  he 
has  a  child  or  children,  but  if  he  has  no  child, 
then  I  give  him  the  said  land  during  his  life, 
and  to  his  widow  If  he  leaves  one  surviving,  dui^ 
ing  her  widowhood  and  then  the  said  land  shall 

go  in  equal  portions  to  my  heirs  at  law  as  if  I 
ad  made  no  will.    And  the  said  Jno.  H.  Burden 
shall  pay  to  each  of  my  children  who  shall  sur- 
vive me,  and  the  representatives  of  such  as  may 
'  be  dead,  one  hundred  dollars.    In  the  event  the 


said  Jno.  Henry  haa  a  child  bom  to  him,  then 
the  land  to  be  absolutely  his  in  fee  simple" 

— and  upon  the  following  facts  agreed  upon 
by  the  parties  as  relevant  to  its  correct  in- 
terpretation: 

"John  L.  Burden  owned  the  lands  described 
in  said  contract  In  his  last  will  and  testa- 
ment as  set  out  on  page  6  of  the  record,  he  de- 
vised said  deeds  to  Jonn  H.  Burden  upon  tiie 
condition  therein  named.  The  said  John  H. 
Bnrden  duly  qualified  as  executor  of  said  estate 
under  said  will,  and  paid  his  sisters  the  said  sum 
of  $100  as  required  in  said  will.  The  said 
John  L.  Burden  left  surviving  him  the  fol- 
lowing daughters,  to  wit:  Willie  J.  (3owand, 
C.  E.  Morris,  Lurinda  Pritchard,  Lucy  A. 
Pritchard,  E.  O.  Cherry,  and  Sally  F.  Baze- 
more,  and  also  a  granddaughter,  Mary  E.  Thom- 
as, the  only  surviving  child  of  a  daughter,  who 
had  predeceased  him,  and  said  John  R.  Burden, 
the  said  daughteia  and  granddaughter  were  his 
only  heirs  at  law.  Afterwards,  on  the  6th  day 
of  December,  1890,  the  said  sisters  and  their 
husbands,  in  consideration  of  said  $100  and  the 
further  sum  of  $100  more,  paid  to  each  of  them, 
conveyed  all  of  their  right,  title,  and  interest  in 
said  lands  to  said  John  H.  Burden.  [See  para- 
graph 5,  page  2  of  the  record,  and  also  Exhibit 
B  on  page  7  of  the  record.]  On  July  4,  1892, 
for  the  same  consideration,  the  said  Mary  E. 
Thomas  conveyed  her  rights,  title,  and  interest 
in  said  lands  by  deed  described  in  paragraph 
tt.on  page  3  of  the  record,  and  also  in  Exhibit 
C  on  page  9  of  the  record.  Since  the  execution 
of  the  deed  from  the  various  sisters  and  their 
husbands  to  said  John  H.  Burden,  set  out  in 
Exhibit  B  as  aforesaid,  Willie  J.  Cowand  and 
Lurinda  Pritchard  have  died,  leaving  children 
snrviving  them,  and  all  of  whom  are  living  at 
the  present  time.  John  Henry  Burden,  the 
plaintiff,  is  now  a  widower  of  the  age  of  62 
yeaia,  and  has  never  had  a  child  bom  to  him." 

Upon  these  facts,  it  has  been  repeatedly 
held  in  tills  state  that  the  devise  in  question 
carries  to  the  devisee,  the  present  plaintiff, 
an  estate  in  fee  simple,  defeasible  upon  his 
death  without  "having  had  a  child  bom  to 
him."  Reee  v.  Williams,  164  N.  C.  128,  80  S. 
E.  247,  opinion  by  Associate  Justice  Allen, 
affirmed  on  a  petition  to  rehear,  165  N.  C. 
201,  81  S.  E  286,  opinion  by  Associate  Justice 
Walker,  Smith  v.  Lumber  Ck).,  165  N.  C.  389, 
71  S.  E.  445,  Perrett  v.  Bird,  162  N.  C.  220, 
67  S.  B.  507,  Harrell  v.  Hagan,  147  N.  0.  Ill, 
60  S.  E.  909,  125  Am.  St  Rep.  589,  and  these 
and  other  authorities  are  to  the  effect  that, 
under  a  correct  Interpretation  of  Revlsal,  | 
1581,  and  unless  a  contrary  intention  clearly 
appears  from  the  will  itself,  the  contingent 
event  by  which  an  estate  of  this  kind  is  de- 
termined must  be  referred,  not  to  the  death 
of  the  devisor,  but  to  that  of  the  devisee  and 
holder  of  the  prior  estate.  Rees  v.  Williams, 
supra;  Harrell  v.  Hagan,  supra;  and  Bu- 
chanan V.  Buchanan,  99  N.  0.  308,  5  S.  B.  430. 
As  shown  in  the  cases  of  Sessoms  v.  Sessoms, 
144  N.  C.  122-125,  56  S.  B.  687,  and  Whit- 
field V.  Garrls,  134  N.  C.  24,  45  S.  B.  904, 
on  the  happening  of  the  contingency,  "the 
limitation  over  is  not  to  be  considered  as  a 
qualification  of  the  first  estate,  but  the  same 
Is  a  separate  estate  which  passes  directly 
from  the  testator  to  the  ultimate  devisee," 
and,  l>eing  a  contingent  one,  only  those  who 
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fill  the  descrlptton  at  tlie  time  It  comeB  Into 
existence  can  take  under  the  tenns  of  the 

In  the  present  case,  the  plaintiff  holds  and 
tenders  a  deed  for  his  owd  Interest,  fortified 
by  the  deeds  of  the  other  children  of  the 
testator.  These  were  his  heirs,  and  would 
fill  the  description  at  the  time  that  he  died, 
but,  as  the  second  estate  does  not  arise  till 
the  death  of  the  first  taker,  these  grantors 
may  not  then  be  his  heirs,  but,  in  case  of 
their  death  before  the  first  holder,  their 
children  would  become  the  heirs  of  the  tes- 
tator. As  a  matter  of  fact,  two  of  the  daugh- 
ters of  the  testator  have  since  died,  leaving 
children  who  are  now  living,  and  these  are 
at  present  among  the  heirs  of  the  testator 
and,  as  such,  could  claim  an  interest  in  the 
property  on  the  present  happening  of  the  con- 
tingency. Under  the  authorities  cited,  we 
must  hold  that  the  title  offered  is  not  a  good 
one,  and  the  Judgment  compelling  payment 
of  tile  purchase  money  must  be  reversed. 

Reversed.  ssa== 

(166  N.  C.  692X 

HILL  V.  ATLANTIC  COAST  LINE  B.  CO. 
(No.  68.) 

(Supreme  Court  of  North  Carolina.    Sept  23, 
1914.) 

Rait.«oai>b  (I  312*)— Cbobbino  Aocidkntb. 

Where  plaintiff,  who  looked  and  listened  be- 
fore CTOsaing  a  railroad  company'*  tracks,  was 
struck  by  a  motor  car  operated  without  lights, 
notwithstanding  It  was  night,  the  railroad  com- 
pany is  liable  for  its  negligence  In  so  operatmg 
the  car,  which  also  was  not  equipped  with  bell 
or  whistle,  though  plaintiff  would  have  heard 
the  car  and  the  shouting  of  the  servants  in 
charge,  had  be  not  been  deaf;  there  being  no 
exemption  in  favor  of  motor  cars  which  allows 
a  railroad  company  to  operate  them  without  the 
signals  required  upon  trains  and  engines. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §i  988-1001,  1003-1005;  Dec.  Dig.  i 
312.*] 

Appeal  from  Superior  Court,  Wilson  C!oun- 
ty;  Bond,  Judge. 

Action  by  J.  U.  Hill  against  the  Atlantic 
Coast  Line  Railroad  C!ompany.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Plaintiff,  while  walking  over  a  public  crosB- 
Ing  in  the  town  of  Lncama,  N.  C,  was  struck 
by  a  motor  car  of  defendant,  moving  along 
its  track,  and  seriously  injured.  There  was 
evidence  for  plaintiff  that  the  speed  of  the 
car  was  25  miles  an  hour,  and  also  evidence, 
for  defendant,  that  it  had  been  running  at 
the  rate  of  10  miles  an  hour,  but  that  the 
speed,  at  the  time  it  hit  the  plaintiff,  had 
been  reduced  to  5  miles  an  hour.  Plaintiff's 
evidence  tended  to  show  that  on  a  dark  and 
cloudy  night,  September  18,  1912,  be  was 
using  the  public  crossing  In  going  for  some 
milk;  that  when  he  approached  the  tracks 
of  defendant  he  looked  and  listened  for  cars 
and  trains,  and  seeing  none,  be  continued  on 
bis  Journey;  that  it  was  very  dark  and 
cloudy,  and  he  could  not  see  the  car,  and,  be- 


ing somewhat  deaf,  he  conld  not  hear  It  com- 
ing. The  servants  of  defendant  in  charge 
of  the  car  gave  no  signal  by  bell  or  whistle, 
and  there  was  no  light  on  the  car.  It  was  a 
motor  car  that  struck  him  and  was  running 
25  miles  an  hour.  Defendant's  evidence  tend- 
ed to  show  that  the  noise  of  the  moving  car 
could  easily  have  been  heard  by  the  plain- 
tiff, if  he  had  not  been  deaf,  and  that  it  was 
not  dark  enough,  at  the  time,  to  prevent  him 
seeing  the  car  in  time  to  get  off  the  track, 
provided  he  had  looked,  as  he  says  was  done. 
It  was  admitted  that  there  was  no  light,  bell, 
or  whistle  on  the  car,  and  no  signal  by  the 
use  of  either  of  them  was  given.  The  men 
on  the  car  halloed  at  plaintiff  very  loudly  in 
time  for  him  to  avoid  the  truck;  but  he  did 
not  hear  them,  being  deaf,  and  walked  apon 
the  track  and  was  struck  by  the  car.  Every- 
thing was  done  to  stop  the  car  after  they 
first  saw  him,  without  success,  as  he  was  too 
near  at  the  time;  but  the  speed  was  lowered 
to  6  miles  per  hour. 

The  court  charged  the  Jury  fully  as  to  the 
rights  of  the  respective  parties,  stating  to  the 
Jury  that  it  was  the  duty  of  the  defendant, 
in  approaching  the  crossing  with  its  engines 
and  cars,  being  a  public  one,  to  give  signals 
to  those  using  the  same,  and  a  failure  to  do 
so,  if  the  proximate  cause  of  the  injury, 
would  be  actionable  negligence,  in  the  absence 
of  plaintiff's  contributory  negligence;  that 
It  was  the  duty  of  the  plaintiff  to  have  looked 
and  listened  for  approaching  trains  and 
cars,  when  crossing  the  tracks  and  before 
going  thereon,  and  a  failure  to  do  so,  if  It 
proximately  caused  the  injury,  would  be 
contributory  negligence.  No  serious  excep- 
tion was  taken  to  the  general  charge  of  the 
court  upon  the  law  of  negligence  and  con- 
tributory negligence,  as  applicable  to  the 
facts;  but  defendant  asks  for  a  reversal  of 
the  verdict  and  Judgment  because  the  court 
virtually  told  the  Jury  that,  notwithstanding 
the  noise  of  the  car  might  have  been  heard 
by  a  man  not  deaf,  or  that  the  persons  on 
the  car  called  or  shouted  to  the  plaiutiff  to 
stop,  in  time  to  have  prevented  the  accident 
If  he  had  not  been  deaf  and  could  have  heard 
it  was  the  duty  of  defendant  to  have  had  a 
light  on  the  car  moving  on  its  track  at  night, 
if  plaintiff  would  have  seen  it  and  thereby 
escaped  the  Injury,  and  the  failure  to  have 
it,  under  such  circumstances,  was  negligence, 
the  law  requiring  the  plaintiff  and  other  pe- 
destrians using  the  crossing  to  look  and  listen 
for  trains,  but  that  this  would  not  be  so  if 
plaintiff  could  have  seen  the  car  by  looking, 
and  failed  to  do  so. 

F.  S.  Spruill,  of  Rocky  Mount,  for  appel- 
lant W.  A.  Finch  and  H.  O.  Connor,  Jr., 
both  of  Wilson,  for  appellee. 

WALKER,  J.  It  was  not  denied  that  plain- 
tiff was  deaf  and  could  not  hear  the  noise  of 
the  moving  car.     The  object  of  the  law  In. 
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requiring  a  signal  Ib  to  glre  dne  warning  of. 
the  approacli  of  trains,  and  such  signal  should 
be  given  as  will  be  reasonably  sufficient 
to  secnre  that  end,  or,  to  put  It  another 
way,  such  a  signal  as  a  man  of  ordinary  pru- 
dence. In  the  exercise  of  reasonable  care, 
would  consider  a  proper  one  for  that  purpose, 
under  the  particular  circumstances  of  each 
case.  It  Is  true  we  said  In  Edwards  v.  Rail- 
road, 132  N.  C.  96,  43  S.  B.  685,  that  an  In- 
struction Of  the  court  that  a  signal  must  be 
given  by  bell  and  whistle  was  erroneous, 
as  the  special  circumstances  might  not  call 
for  both,  but  It  should  be  left  to  the  Judgment 
of  tbe  engineer,  while  exercising  ordinary 
care,  In  each  case.  The  ring  of  a  bell  might 
sometimes  be  more  effectlre,  as  a  warning 
to  travelers  and  pedestrians  on  the  crossing, 
than  the  blow  of  a  whistle,  and  vice  versa. 
We  also  iliere  aald: 

"It  mast  be  left  to  the  jury  to  decide,  under 
proper  instmctions  of  tbe  court  ai  to  the  law, 
what  ia  a  proper  signal  in  any  given  case." 

But  in  the  Edwards  Case  we  wer»  speak- 
log  with  reference  to  its  special  and  peculiar 
tacts,  and  of  signals  by  bell  or  whistle,  or 
both,  from  a  train  running  In  tbe  daytime, 
when  a  headlight  would  be  of  little  or  no 
avail.  Tbe  same  cannot  reasonably  be  said 
of  tbe  signal  required  by  night,  except  in  a 
general  way.  When  a  fast-moving  engine  or 
motor  car  Is  nearlng  a  crossing  in  the  night, 
common  prudence  requires  that  there  should 
be  some  signal  by  light,  so  that  the  person 
using  the  crossing,  who  is  required  to  look, 
may  see  the  approaching  engine  or  car,  and 
for  this  reason  engines  are  furnished  with 
beadllgbts.  The  user  of  the  crossing  is  m- 
titled  to  have  It,  so  tliat  he  may  ezerdse 
both  senses — sight  and  hearing — which  are 
given  for  his  protection,  and  which  the  law 
requires  him  to  emplcqr  tor  his  own  safety. 
And  this  court  has  so  held  heretofore  in  Pur- 
neU  V.  Railroad,  122  N.  C.  832,  29  S.  B.  953. 
There  were  two  dissenting  opinions  in  that 
case — one  by  Chief  Justice  Falrcloth,  and  the 
other  by  Justice  Clark,  now  Chief  Justice — 
but  neither  was  based  upon  any  supposed  er- 
ror in  the  opinion  of  the  court  upon  the  ques- 
tion of  defendant's  negligence,  but  both  re- 
lated to  the  second  Issue,  as  to  contributory 
negligence.  We  understand,  from  the  tenor 
of  the  dissenting  opinions,  that  both  Judges 
concurred  with  the  majority  opinion  on  the 
question  as  to  the  duty  to  give  a  signal  by 
light  when  moving  trains  in  the  nighttime. 
That  case  is  in  harmony  with  Lloyd  v.  Rail- 
road Ca,  118  N.  C.  1010,  24  S.  B.  805,  54  Am. 
St  Rep.  764;  Stanley  v.  Railroad  Co.,  120  N. 
C.  614,  27  S.  B.  27:  Meslc  v.  Railroad  Co., 
120  N.  C.  489,  26  S.  E.  633.  In  the  Lloyd 
Case,  the  court  said: 

"It  was  negligence  on  the  part  of  tbe  defend- 
ant to  run  its  engine  after  night,  rear  in  front, 
without  such  a  light,  for  two  reasons :  First, 
because  by  its  aid  tbe  intestate  might  possibly 
bave  been  seen  in  time  to  stop  the  train  and 
avert  the  accident :  and,  secondly,  because  every 
person  who  used  tbe  track  as  a  footway,  under 
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the  implied  license  of  the  defendant,  had  rea- 
sonable ^ound  to  expect  that  such  care  would 
be  exercised,  and  to  feel  secure  in  acting  upon 
that  supposition." 

So,  In  Stanley's  Caae,  the  oonrt  aald: 
"He  (plaintiff's  intestate,  while  walking  on  the 
track)  had  a  right  to  suppose  ttiat  the  company 
would' take  care  to  provide  against  injuring  pe- 
destrians on  the  track  by  providing  proper  lights 
and  signals,  and  to  feel  secure  in  acting  upon  that 
supposition.  And  if  this  light  was  not  furnish- 
ed (and  there  was  testimony  going  to  show  that 
it  was  not),  the  company  was  not  only  negligent, 
bnt  its  negligence  was  a  continuing  one.  The 
jury  found  that  the  defendant  was  guilty  of  neg- 
ligence for  its  failure  to  have  a  light  on  tbe 
car  in  front  of  the  engine.  On  account  of  that 
failure,  the  plain  titTs  intestate  was  pint  off  his 
guard  and  cut  off  from  tbe  opportunity,  to  see 
his  danger." 

In  Pumell'B  Case  and  Stanley's  Case  the 
injured  parties  were  standing  or  walking  on 
the  tracks,  while  in  this  case  the  plaintiff, 
when  hurt,  was  on  a  public  crossing,  where 
he  bad  a  perfect  right  to  be,  and  while  there 
the  defendant  should  have  taken  care  of  him 
by  the  ordinary  precautions.  In  Morrow  v. 
Railroad  Co.,  147  N.  C  at  page  627,  61  S.  B. 
at  page  623,  we  said: 

"Its  (tbe  defmdant's)  failure  to  have  a  head- 
light, so  that  he  (the  plaintiff)  could  see  the 
train  as  it  approached,  and  dear  the  track, 
"was  negligence  as  to  him." 

And  again  (147  M.  O.  at  page  626,  61  B.  B. 
622): 

"Travelers  on  a  highway  which  crosses  a  rail- 
road track  have  the  right  to  use  the  highway, 
and  are  therefore  entitled  to  notice  of  the  ap- 
proach of  trains  to  the  crossing." 

The  case  of  Gerrlnger  v.  Railroad  Co.,  146 
N.  C.  32  at  page  34,  59  S.  B.  152  at  page  153. 
seems  to  be  directly  In  point  In  that  caw 
Justice  Brown  said: 

"Tbe  evidence  that  the  shifting  engine  was 
bacldng  up  the  track  towards  the  crossing,  up- 
on a  dark  night,  without  any  light  or  precau- 
tionai7  signal,  and  ran  over  and  killed  tbe 
plaintifTs  intestate  and  his  companion,  Craven, 
is  full  and  convincing.  The  facts  of  this  case 
disclose  a  degree  of  carelessness  upon  tbe  part 
of  the  engineer  in  charge  of  the  shifting  en- 
gine that  is  almost  criminal,  and  for  the  con- 
sequences of  which  tbe  company  could  not  rea- 
sonably expect  to  escape  liabiUty." 

The  Chief  Justice  said  in  Thompson  v. 
Railroad  Co.,  149  N.  C.  155,  157,  62  S.  B.  883, 
884: 

"The  defendant  was  negligent  in  operating  a 
train  at  night  without  a  headlight"-— citing  Wil- 
lis V.  Railroad  Co.,  122  N.  C.  909,  29  S.  B.  941. 

The  case  of  Heavener  v.  Railroad  Co.,  141 
N.  C.  246,  53  S.  B.  613,  applies  tbe  same  role 
to  facts  very  similar  In  principle  to  those  in 
this  case,  and  approves  Stanley's  Case,  supra. 
It  Is  said  In  the  recent  case  of  Allen  v.  Rail- 
road Co.,  149  N.  C.  268,  260,  62  S.  B.  1079. 
1080,  Justice  Brown  writing  tbe  opinion : 

"It  has  been  repeatedly  held  by  this  court  that 
it  is  negligence  in  a  raJlroad  company  to'  back 
its  trains  along  a  place  used  by  tbe  public  as 
a  common  wallrway,  in  the  nighttime,  without  a 
light  on  the  end  of  tbe  backing  train,  so  as  to 
give  warning  of  Its  approach."^ 

We  could  multiply  the  cases  supporting  the 
doctrine,  bnt  why  do  so?    What  is  the  use! 
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To  Bum  np :  Hie  Judge  charged  the  Jury  fully 
and  clearly  as  to  plaintiff's'  duty  In  passing 
over  the  crossing  to  loofc  and  to  lUten,  and 
that  If  he  failed  to  do  so,  and  was  Injured 
thereby,  he  could  not  recover,  and  they 
should  answer  the  second  Issue,  "YeS,"  and, 
further,  that  It  was  the  duty  of  the  defend- 
ant to  have  a  light  at  night  on  Its  car,  so  that 
It  could  be  seen  by  those  using  the  crossing 
of  Its  tracks  and  the  public  street,  if  by  hav- 
ing a  light  plaintlfl  would  have  seen  the  car, 
and  avoided  injury.  There  yr&s  no  light  on 
the  car.  As  it  had  no  bell  or  whistle  with 
which  to  warn  those  on  the  crossing,  or 
about  to  come  upon  it,  of  the  danger,  It 
stands  to  reason  that  the  only  other  feasible 
signal — that  is,  a  light — should  have  been 
supplied.  The  plaintlfl  could  not  hear,  but 
be  could  see,  and  no  doubt  would  have  seen, 
if  there  had  been  a  light  He  was  deprived 
of  one  sense,  but  the  other,  that  of  sight,  was 
left  to  him  unimpaired,  and  he  had  the  right 
to  the  full  use  of  it  for  his  protection,  and, 
moreover,  was  required  by  the  law  to  resort 
to  it  in  the  absence  of  the  other.  But  the  use 
of  It  for  his  safety  was  practically  destroyed 
by  defendant's  plain  omission  of  duty. 

The  Jury  evidently  found,  under  the  evi- 
dence and  charge,  that  plaintiff  looked  and 
could  not  see  the  car  as  it  approached,  and 
that  he  could  not  bear  it,  because  the  court 
Instructed  the  Jury  that  If  he  saw  the  car,  or 
did  not  look  for  it,  he  was  guilty  of  contribu- 
tory net^igence,  and  they  answered  that  issue, 
"No."  This  being  so,  it  becomes  plain  that 
he  was  entitled  to  the  benefit  of  a  light,  that 
he  might  use  his  only  other  available  sense, 
that  of  vision,  to  better  advantage,  and  save 
himself  from  Injury.  A  motor  car  has  no 
special  privilege  in  this  respect  which  Is  de- 
nied to  an  engine  or  to  a  box  car.  Both  can 
wound  and  kilL 

While  we  have  referred  to  Stanley's  Case 
and  made  an  extract  therefrom,  we  do  not 
agree  to  all  that  is  said  therein,  as  we  do  not 
think  It  is  what  is  called  "continuing  negli- 
gence" not  to  have  a  headlight  on  a  moving 
engine  at  night,  in  the  sense  that  the  failure 
to  have  one  would  exclude  the  defense  of 
contributory  negligence  and  entitle  the  plain- 
tiff to  recover,  even  though  he  bad  failed  to 
look  and  listen  before  going  upon  the  track  In 
the  exercise  of  ordinary  care.  We  have  ex- 
pressly approved  the  court's  charge  in  the 
present  case,  because  he  gave  the  defendant 
the  full  benefit  of  the  defense  of  contributory 
a^llgence,  and  required,  before  the  Jury  could 
render  a  verdict  In  favor  of  the  plaintlfl,  that 
they  should  find  that  he  had  exercised  due 
care  as  defined  by  the  law. 

This  disposes  of  the  main  exception,  and 
the  only  one  upon  which  emphasis  was  laid. 
The  other  instructions  excepted  to  were  sub- 
stantially correct,  especially  so  when  con- 
strued in  the  light  of  other  parts  of  the 


charge,  which  must  be  viewed  as  a  connected 
whole,  and  not  distributlvely. 

We  find  no  reversible  error  in  the  record. 

No  error, 

Ciat  N.  C.  OS) 

TILLBTT  T.  NORFOLK  SOUTHERN  R.  OO. 
CNo.  18.) 

(Supreme  Court  of  North  Carolina.     Sept.  'JS, 
1914.) 

1.  Mastkb  and  Sbbvaht  (M  287,  288,  289*)— 
Injuries  to  Servant— Actions— Evidxnob 
— sujticibnct. 

In  an  action  by  a  railroad  laborer,  injured 
in  attempting  to  load  ralb  on  a  flat  car,  avi- 
deuce  of  the  railroad  company's  negllgeuce  in 
failing  to  furnish  a  aufiScient  number  of  serv- 
ants, and  of  the  injured  laborer's  freedom  from 
contributory  negligence,  and  of  assumption  of 
risk,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  1U34,  1045,  1061.  1062, 
1054-1067,  1068-1088,  1089,  1090,  1092-1132; 
Dec.  Dig.  {{  287,  288,  289.*] 

2.  Appeal  and  Ekbob  (i  1060*)— Rkvikw— 
Habmt.bbs  Ebbob. 

The  improper  admission  of  opinion  evidence 
is  harmless,  where  similar  evidence  had  already 
been  received  without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  1068,  1069,  4163-4167, 
4166;   Dec.  Dig.  f  1050.*] 

3.  Appeal  and  Ebbob  ({  1060*)— Rbtxcw— 
Habmlesb  Erbob. 

The  erroneous  admission  of  evidence  hav- 
ing little,  if  any,  probative  force,  is  harmless. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.   {I   1068,    1069,   4153-4157. 
4166 ;   Dec  Dig.  {  1050.*] 

4.  Truu.  (I  821*)— VBBOions— Sepabatior  of 

JUBT, 

The  case  was  given  to  tlie  jury  just  before 
the  noon  recess  of  court  and  they  were  by  con- 
sent instructed  to  return  their  verdict  to  the 
clerk.  The  Jury  retired,  the  court  taking  recess, 
and  after  agreeing  upon  the  verdict  and  writing 
their  answers  to  the  issues  the  jurors  separated ; 
the  foreman  putting  the  verdict  in  his  pocket 
On  the  reassembly  of  court  the  foreman,  io 
the  absence  of  a  number  of  the  jury,  handed  the 
verdict  to  the  judge,  who  did  not  read  aloud 
the  issues  and  answers  until  all  meml>ers  were  in 
their  seats  in  the  box  and  had  stated  that  they 
had  agreed  upon  a  verdict  Held  that  though 
members  of  the  jury  stated  what  their  verdict 
was  while  they  were  separated  during  recess, 
and  though  the  practice  of  returning  verdicts  to 
the  clerk  cannot  he  approved,  the  verdict  will 
be  upheld,  where  there  was  nothing  to  indicate 
it  was  induced  by  any  improper  influence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  760-763 ;    Dec.  Dig.  |  321.*] 

Appeal  from  Superior  Court,  Currituck 
County;   Ferguson,  Judge. 

Action  by  Isaac  Tlllett,  Jr.,  against  the 
Norfolk  Southern  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
AfHrmed. 

This  is  an  action  to  recover  damages  for 
personal  injury,  caused,  as  the  plaintiff  al- 
leges, by  the  negligence  of  the  defendant  in 
failing  to  furnish  a  sufficient  force  of  hands 
to  do  the  work  In  which  the  plaintiff  was 
engaged  at  the  time  of  his  injury.  The 
plaintiff  testifled  as  follows: 
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"In  May,  1911,  I  wag  working  on  the  Nor- 
folk Southern  Railroad  at  Snowden,  in  this 
county,  and  was  loading  30-foot  iron  rails  on 
flat  cars.  The  flat  car  was  4^^  feet  from  the 
ground.  The  rails  were  lying  down  by  the  aide 
of  the  track.  There  were  four  of  ui  loading 
the  rails.  We  had  to  take  the  rails  up  and  put 
them  on  the  car.  The  first  rail  we  had  four 
men.  Foar  were  the  crew,  and  the  bossman 
made  five.  When  I  got  hurt,  nobody  but  the 
captain  and  myself  were  loading.  There  were 
two  of  the  men  on  the  flat  car.  The  rails 
weighed  660  pounds.  Thornton  Lowry  was 
boss;  Enoch  Whedbee,  William  Bray,  and  a 
fellow  by  the  name  of  Nema,  but  he  had  stepped 
oS,  and  myself,  were  in  the  gang.  Whedbee 
and  Bray  were  on  the  flat  car.  Lowry  and  1 
were  on  the  ground  loading  rails,  trying  to 
raise  them  from  the  ground  and  put  them  on 
the  car.  The  captain  and  I  were  lifting  a 
rail  and  trying  to  put  it  in  the  car,  and  by  the 
time  that  we  got  it  a  little  above  our  heads 
the  captain  let  it  slip  out  of  his  hand.  It  slip- 
ped at  the  other  end.  Captain  said  it  slipptid 
oot  of  his  hand  and  bit  me  on  the  head,  and 
I  did  not  know  anything  else.  It  was  too 
much  for  ua  to  lift,  and  I  said  to  the  captain 
that  we  could  not  raise  it;  but  he  said,  'Oh, 
yes!  we  can ;  come  oa.'  I  told  him  that  there 
was  not  enough  men.  There  were  two  men  on 
the  flat  ear.  After  he  told  me  to  go  ahead,  I 
lifted  the  rail  with  bis  help. 

"Question.  State  what  waa  the  cause  of  it 
slipping  from  his  hand,  if  you  know.  (To  this 
question  the  defendant  objected,  which  objection 
was  overruled,  and  defendant  excepted.)  An- 
swer. We  did  not  have  enough  men;  two  men 
were  not  enough  to  load  the  rails. 

"He  told  me  to  hold  it  in  my  arms  till  he 
could  get  a  new  bold.  He  asked  me  if  I  could 
bold  it  till  he  could  get  a  new  hold,  and  before 
I  could  grab  it  again  it  slipped  out  of  bit 
hands.  It  struck  me  on  the  head.  I  did  not 
know  anything  else  till  I  got  to  headquarters 
between  10  and  11  o'clock.  They  carried  me 
to  the  doctor's  office,  and  I  was  then  taken 
home.  I  was  confined  at  home  for  22  or  23 
days.  While  I  was  there,  at  times  I  would  not 
have  any  sense,  and  sometimes  I  waa  not  any 
good,  i  was  confined  to  the  bed  for  23  days. 
I  was  up  and  about  during  the  23  days.  The 
captain  came  to  see  me,  and  asked  me  how 
I  was  getting  along.  The  doctor  said  that  I 
did  not  need  any  further  treatment,  and  said 
that  I  could  go  back  and  c^o  what  I  felt  like 
doing.  I  went  back  to  work  and  stayed  S  or  6 
days.  I  could  not  work;  got  worse.  This 
was  in  June.  I  have  stopped  ever  since.  When 
I  tried  to  work,  I  felt. in  the  head  like  I  would 
fall.  I  felt  like  my  head  was  going  around 
and  around.  My  head  gets  that  way  sometimes 
now.  Before  this  I  was  all  right.  I  was  never 
troubled  with  my  head  before.  It  harts  me 
now,  and  I  have  a  pain  in  my  eye.  I  have 
ha4  it  ever  since  the  time  that  I  waa  struck  till 
the  present.  I  cannot  stand  the  hot  weather, 
and  cannot  do  half  a  man's  work.  I  could 
stand  hot  weather  before.  I  have  not  been  paid 
anything  for  loss  of  time.  I  went  to  Norfolk 
at  the  request  of  the  railroad.  They  wanted  me 
to  sign  something.  I  do  not  know  what  it  was 
called.  I  reckon  it  was  for  me  to  go  to  work. 
'They  wanted  me  to  .sign  and  release  any  claim. 
I  did  not  sign  it.  We  always  used  as  many 
as  two  or  three  men  on  the  push  car,  and  this 
was  the  flat  car.  The  push  car  is  not  as  high 
as  a  flat  car.  We  had  two  or  three  men  to  put 
it  on  the  push  car.  Never  used  less  than  four 
men  to  pat  on  a  car  of  this  size.  We  had  noth- 
ing to  keep  them  from  falling  when  we  raised 
them. 

"Question.  If  you  had  had  a  piece  to  have 
held  the  rail  when  you  were  getting  a  grip, 
what  effect  would  that  have  bad?  (To  this 
question  the  defendant  objected,  which  objection 


was  overruled,  and  defendant  exeapted.)     An- 
swer. That  would  have  had  a  light  force. 

"If  we  had  had  as  many  as  four  men  we 
would  have  loaded  it  all  right.  We  had  five 
men  to  put  on  the  first  raiL  One  had  stepped 
aside,  and  there  was  no  one  on  the  ground 
except  the  captain  and  myselt  I  got  $1.10 
per  day." 

Cross-examination: 

"I  have  been  working  for  the  railroad  for  9 
years.  The  rails  were  30  feet  long  and  weighed 
660  pounds.  I  think  Wallace  Bray  and  Whed- 
bee have  moved  to  Virginia.  I  have  often  loaded 
cars  before.  Whedbee  had  been  working  a  year 
or  two.  Bray  about  a  month,  and  (Taptain 
Lowry  about  8  years.  If  we  did  not  have 
enough  men,  we  would  get  wooden  forks  and 
carry  them  up  as  the  rails  went.  We  would 
lift  them  this  way  and  slide  them  on  the  car. 
We  would  lift  it  that  way,  and  then  get  around 
and  push  it  on.  At  the  time  that  1  was  hurt 
we  did  not  get  the  first  end  up.  The  men  on 
the  car  had  not  taken  hold  of  the  rail.  We  were 
going  to  hand  it  to  them.  We  would  go  to 
the  end  and  try  to  get  the  other  end  np; 
we  would  hand  it  to  them.  I  cannot  tell  how 
many  rails  I  have  loaded  that  way.  We  would 
get  an  angle  bar  and  stick  it  there,  and  get  the 
other  end  and  put  it  on.  That  is  the  way  the 
boss  loaded  rails.  We  had  not  gotten  the  first 
end  up  when  I  was  hurt  I  didn't  know  any- 
thing when  I  got  hurt.  I  was  carried  to  Moy- 
ock  on  the  hand  car,  and  was  able  to  walk  up 
to  Dr.  Mann's  office.  I  am  not  working  any- 
where. My  wife  is  working  and  helps  me  along. 
I  can  do  a  little  something,  but  I  cannot  do  as 
I  used  to  do.  I  cannot  do  half  a  man's  work. 
I  have  had  bead  aching  never  before  as  now. 
I  do  only  work  a  part  of  a  day.  I  try  to  farm 
a  little,  so  that  I  can  sit  down  when  I  want  to." 

The  defendant,  by  motion  to  nonsnlt,  by 
exceptions  to  parts  of  the  charge  and  to  the 
refusal  to  give  certain  prayers  for  instruc- 
tion, raised  the  question  as  to  whether  there 
is  any  evidence  of  negligence,  and  if  there 
is  such  evidence  contends  that  the  plalntlil 
on  his  own  evidence  assumed  the  risk  of  his 
injury  or  was  guilty  of  contributory  negli- 
gence. 

The  Jury  returned  the  following  verdict: 

"1.  Was  plaintiff  Injured  by  the  negligence  of 
defendant,  as  alleged?    Answer:  Yes. 

"2.  Did  plaintiff  contribute  to  his  own  negli- 
gence?   Answer:  No. 

"3.  What  damage  is  plaintiff  entitled  to  re- 
cover?    Answer:  JSOO.OO." 

The  case  was  given  to  the  jury  just  before 
the  noon  recess  of  court.  By  consent  the 
Jury  were  instructed  to  return  their  verdict 
to  the  clerk.  The  jury  retired  and  the  court 
took  recess.  The  Jury  agreed  on  the  verdict 
and  wrote  their  answers  to  the  Issues.  The 
foreman  of  the  Jury  put  the  issues  so  an- 
swered In  his  pocket,  and  the  Jury,  without 
returning  the  verdict,  separated.  They  told 
on  the  outside  during  the  recess  of  the  court 
what  their  verdict  was.  On  the  reassembling 
of  the  court  the  foreman,  in  the  absence  of  a 
number  of  the  Jury,  handed  the  issues  so 
answered  to  the  Judge.  The  Judge  did  not 
read  aloud  the  issues  and  answers  until  all 
the  members  of  the  Jury  were  in  their  seats 
In  the  box.  The  Judge  tiien  asked  the  Jury  tf 
they  had  agreed  on  their  verdict  They  an- 
swered that  they  bad.   He  then  read  the  Is- 
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sues  and  responses,  and  asked  If  that  was 
their  verdict.  They  answered,  "Yes,"  and 
that  they  had  agreed  on  the  verdict  and  is- 
snea  answered  before  they  separated.  The 
court  reproved  the  Jury  for  separating'  before 
returning  the  verdict  The  defendant  moved 
to  set  aside  the  verdict  because  of  the  above 
facts,  onils  was  denied.  The  defendant  ex- 
cepted. 

There  was  a  Judgment  upon  the  verdict  in 
favor  of  the  plaintUI,  and  the  defendant  ex- 
cepted and  appealed. 

Kenyon  Wilson,  of  Elizabeth  City,  for  ap- 
pellant Aydlett  &  Simpson,  of  Elizabeth 
City,  for  appellee. 

ALLEN,  J.  [1]  In  the  case  of  Pigford  ▼. 
Railroad,  160  N.  C.  83,  75  S.  ti.  860,  44  L.  R. 
A.  (N.  S.)  865,  in  which  the  evidence  was 
very  much  like  that  in  this  case,  Associate 
Justice  Walker  delivers  a  comprehensive  and 
learned  opinion,  which  covers  all  of  the  ex- 
ceptions of  the  defendant  as  to  negligence, 
assumption  of  risk,  and  contributory  negli- 
gence, and  further  discussion  of  these  ques- 
tions here  Is  unnecessary.  The  case  of  Bry- 
an V.  Railroad,  128  N.  C.  387,  38  S.  B.  914, 
relied  on  by  the  defendant,  is  not  In  point, 
because  in  that  case  there  was  no  evidence 
of  failure  to  furnish  a  sufficient  force  of 
hands,  and  it  was  because  of  failure  to  peo- 
duce  such  evidence  that  the  court  held  that 
the  Injury  to  the  plaintiff  was  the  result  of 
an  accident  The  exceptions  to  evidence  can- 
not be  sustained. 

[2]  If  the  answer  to  the  first  question  is 
objectionable  as  an  expression  of  opinion,  as 
contended  by  the  defendant,  the  same  wit- 
ness gave  the  same  teetimcmy  without  objec- 
tion. He  testified  to  the  drcumstances  at- 
tending the  injury,  the  weight  of  the  rails, 
and  the  number  of  hands  employed,  and 
said,  when  there  was  no  objection  taken : 

"If  we  had  bad  as  many  as  four  men  we 
would  have  loaded  it  all  right." 

[3].  The  answer  to  the  question  which  is 
the  subject  of  the  second  exception  to  the 
evidence  had  very  little,  if  any,  probative 
force,  and  could  not  constitute  reversible  er- 
ror. 

[4]  The  custom,  which  is  very  general,  of 
allowing  Juries  to  return  their  verdicts  to  the 
derk  in  the  absence  of  the  Judge  is  not  ap- 
proved, and  it  frequently  results  in  misunder- 
standings and  in  an  attempt  to  Impeach  the 
verdict;  but  in  this  case  the  findings  of  the 
Judge  diow  that  the  verdict  upon  which  the 
Judgment  is  rendered  was  agreed  to  before 
the  Jury  separated,  and  there  is  nothing  to 
indicate  that  any  Improper  Influence  induced 
the  verdict,  and  the  action  of  his  honor  in 
refusing  to  set  it  aside  Is  sustained.  King 
V.  Blackwell,  96  N.  C.  322,  1  S.  E.  485 ;  Lut- 
treU  V.  Martin,  112  N.  C.  594,  17  S.  B.  573. 

In  the  first  of  these  cases  it  was  agreed 
that  the  clerk  might  take  the  verdict  of  the 


Jury,  and  the  court  adjourned  at  7  p.  m.  un- 
til 9:30  o'clock  next  day.  The  Jury  coming 
to  a  conclusion  at  11 :  30  p.  m.  and  the  clerk 
having  gone  home,  by  permission  they  placed 
their  verdict  in  an  envelope  and  sealed  the 
same,  wrote  on  the  back  of  the  envelope, 
"Verdict  of  the  Jury,"  and  handed  it  to  the 
sheriff  of  the  county,  wjio  had  the  Jury  tn 
charge.  The  sheriff  placed  the  envelope  In 
his  safe,  and  on  the  meeting  of  the  court 
the  Judge  had  the  Jury  called  into  the  box, 
and  the  foreman  in  the  presence  of  the  Jury 
opened  the  envelope,  and  it  was  held  that 
the  exception  to  the  verdict  could  not  be 
sustained.  And  in  the  second  case  the  Jury 
returned  their  verdict  to  the  clerk  without 
answering  the  third  issue,  and  on  the  next 
day  the  judge  called  the  Jury  into  the  box  and 
permitted  them  to  answer  this  issue,  although 
it  was  in  evidence  that  some  of  the  Jurors  had 
talked  with  several  parties  after  their  sepa- 
ration about  the  case,  and  it  appearing  that 
the  Jury  had  agreed  upon  an  answer  to  the 
third  issue  before  they  separated,  and  the 
court  finding  that  they  had  not  been  influ- 
enced by  anything  said  to  them,  the  verdict 
was  sustained,  the  court  saying: 

"The  jury  having  found  the  third  issue  before 
their  separation,  it  was  no  error  to  permit  them 
to  assemble  again  and  write  it  down,  especially 
as  the  judge  finds  as  a  fact  that  the  jury  had 
not  been  influenced  by  what  had  been  said  to 
them  after  their  separation." 

No  error. 

(IM  N.  C.  MT) 

NELSON  V.  ATLANTIC  COAST  LINE  R.  CO. 
et  aL    (No.  64.) 

(Supreme  Court  of  North  Carolina.    Sept  28, 
1914.) 

1.  Cabrikbs  (145*)— Cabbiaob  or  Goods— Ac- 
tions FOB  Failubb  to  Tbarspobt  —  Evi- 

DBNCB. 

In  an  action  against  a  railroad  company 
for  damages  for  failure  to  receive  and  transport 
beef,  evidence  held  InsufiBdent  to  show  any  de- 
livery to  the  raUroad  companv  as  a  carrier  or 
any  purpose  to  make  such  deUvery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  120,  123-128;    Dec.  Dig.  i  45.*1 

2.  Carbiebs  (I  45*)— Cabbiaob  or  Goods— Ao- 

TIONS— EVIDBNCB— SOmCIBNOT. 

In  an  action  against  an  express  company 
for  damages  for  failure  to  receive  and  trans- 
port beef,  evidence  of  dellvew  to  the  express 
company's  local  agent  of  beef  properly  wrap- 
ped and  marked  held  suffident  to  go  to  the  jury. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S!  120,  12»-128;   Dec.  Dig.  f  46.*] 

3.  Cabbixrs  (§  45*)— Cabbiaob  or  Goods— Ac- 
tions—EviDBNCB—SumciBwcT. 

In  an  action  against  an  express  company 
for  damsge*  for  failure  to  receive  and  transport 
beef,  evidence  of  acceptance  of  the  shipment  by 
the  express  company's  agent  on  board  a  train 
held  suflident  to  go  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers^ 
Cent  Dig.  H  120, 123-128;   Dec.  Dig.  |  46.*] 

Appeal  from  Superior  Court,  Edgecombe 
County ;  Bond,  Jr.,  Judge. 

Action  by  W.  G.  Nelson  against  the  Atiantle 
Coast  Line  Railroad  Company  and  the  South- 


*For  othsr  casei  sm  same  topic  and  lection  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Serlei  t  Rep'r  Indezee 


Digitized  by  VjOOQIC 


N.a) 


NKLSOX  ▼.  ATLANTIC  COAST  LIKK  R.  CO. 


869 


ern  Impress  Gompaoy.  From  a  Judgment  of 
nonsuit,  plaintiff  appeals.  AflSrmed  aa  to  the 
railroad  company,  and  reversed  as  to  the 
express  company. 

This  Is  an  action  against  the  Atlantic 
Coast  Line  Railroad  Company  and  the  South- 
em  £lxpress  Company,  to  recover  damages 
for  failure  to  receive  and  transport  certain 
beef,  alleged  to  be  the  property  of  the  plain- 
tiff. 
The  plaintifl  testtfled  as  toUowtt 
"1  am  the  plaintiff.  On  August  7  th  last  I 
was  living  here  in  Tarboro.  I  was  at  that  time 
in  the  wholesale  beef  business.  About  the  Ist 
of  August  I  received  a  letter  from  Mr.  Hamp- 
ton, saying  he  had  a  couple  of  cows  to  sell  m& 
and  I  told  him  when  he  had  them  ready  I  would 
come  down  and  kill  them.  Be  wrote  me  to 
come;  that  he  had  the  dattle  up.  I  put  them 
on  the  platform  at  the  station,  and  they  failed 
to  take  them  on  board  the  train.  The  night  be- 
fore I  took  them  to  the  platform  I  went  to  see 
the  agent  I  had  the  cattle  shut  up  in  his  lot, 
and  asked  him  could  I  ship  the  beef  from  there 
by  acpreia,  and  he  said  I  could ;  his  son  would 
attend  to  it :  that  he  was  going  to  Rocky 
Mount;  so  I  killed  the  beef,  and  the  agent's 
son  weighed  it,  and  I  marked  it  all  right,  and  Mr. 
Fagan  attended  to  it  for  me.  Mr.  Fagan  was 
the  agent  at  Darden.  There  was  one  beef  going 
to  Greenville  and  one  going  to  Tarboro,  •  *  • 
TVhen  I  carried  the  beef  to  the  depot,  we  put  it 
in  the  warehouse,  because  it  was  raining.  Mr. 
Fagan  is  the  agent  of  the  railroad  company 
and  express  company  there.  •  *  *  Mr.  Fa-' 
can's  son  was  at  the  platform  to  help  put  the 
beef  on  the  train.  Just  as  soon  as  the  train  left, 
I  went  down  and  asked  the  agent  to  give  me  a 
receipt  for  my  beef,  got  the  postmaster  and  an- 
other man  to  see  the  beef  was  in  good  shape  and 
marked  all  right  so  I  would  be  safe  i  in  getting 
my  money.  •  *  •  That  is  the  writing  that 
the  agent  tliere  gave  me.  They  left  the  beef 
right  there.  The  beef  was  very  large,  and  the 
porter  refused  to  come  in  and  help  pull  the  beef 
out,  and  the  agent  asked  him  to  come  in  and 
help.  They  began  to  fuss  and  cnrse  each  other. 
I  left  the  beef  there  in  the  agent*  s  hands,  and 
he  said  that  he  sold  the  hide.  I  have  forgotton 
exactly  the  weight  of  the  beef;  but  those  are  the 
claims  that  I  med  at  the  time.  One  claim  was 
for  $40.80  and  one  for  $16.90,  making  $56.20. 
I  think  that  Was  a  fair  valuation  for  the  l>eeL  I 
was  shippingtfae  beef  to  be  paid  for  after  it  was 
d^vered.  The  train  passed  there  the  next 
morning  and  never  touched  that  beef.  The  beef 
was  all  in  bags.  It  was  also  properly  marked. 
*  *  *  Mr.  Fagan  told  me  I  could  ship  it  from 
Darden.  I  took  it  to  the  station  to  ship  by  ex- 
press. I  have  shipped  four  beefs  from  Darden 
since.  I  don't  know  whether  there  are  books 
kept  there  or  not.  •  •  •  I  had  never  shipped 
beef  from  Darden  by  express  before.  My  prin- 
cipal shipping  points  were  Jamesville  and  Pine- 
town.  •  •  ♦  If  Mr.  Fagan  had  not  told  me 
I  could  ship  It  from  Darden  by  express  I  would 
have  carried  the  beef  to  Jamesville.  •  •  • 
There  Is  only  one  store  at  Darden.  There  is 
a  warehouse  there  used  by  both  companies,  and 
two  waiting  rooms,  and  it  is  a  nice  little  place." 

A  witness  for  the  plalnCUt,  0.  B.  Fagan, 
testified  as  follows: 

"I  live  in  Darden.  On  August  7th  I  was 
looking  after  the  farm  for  my  father  while  he 
was  awa^.  Mr.  Nelson  had  seen  my  father 
about  shipping  the  beef,  and  asked  me  if  I 
would  flag  the  train  and  see  about  getting  the 
beef  oS.  I  told  him  my  father  did  not  have 
anything  to  do  with  the  express,  but  I  would 
be  there,  and  I  wonid  flair  the  train  and  tell 
them  the  beef  was  there.  When  the  train  pass- 
ed, I  flagged  it  and  told  the  baggagemaster  the 


beef  was  there.  Cant.  Wooten  did  not  know 
anything  about  it.  The  express  messenger  was 
in  the  car.  I  saw  him.  I  told  him  there  was 
some  beef  to  go;  he  said,  'All  right,'  and  told 
me  to  call  the  porter  to  help  put  it  on,  and  he 
saw  the  beef.  The  porter  just  failed  to  load 
the  beef.  The  beef  was  too  heavy  for  him  to 
handle  and  too  heavy  for  me  to  get  out,  and  I 
asked  him  to  help  me,  and  he  did  not  do  it,  so  I 
did  not  drag  it  out,  and  the  porter  began  to 
curse.  I  oomd  not  load  the  bee£  The  beef  was 
marlced  and  properly  wrapped  up.  I  told  Mr. 
Nelson  that  I  would  see  to  its  being  put  on  the 
train.  I  did  not  tell  him  I  would  help  load  it. 
I  told  him  I  would  flag  the  train  and  tell  the 
baggagemaster  that  it  was  there,  hnt  it  was  my 
intention  to  help  load  it.  I  was  acting  for  my 
father,  and  he  looks  after  the  freight.  I  did 
not  look  after  the  express.  Express  ts  sent 
from  there,  but  the  only  representative  is  the 
express  messenger  on  the  train.  When  any  one 
has  any  freight  to  send,  they  just  flag  the  train 
and  help  put  the  express  on  the  train.  There 
has  been  beef  sent  from  there  before,  hut  I 
don't  know  how  many  times.  They  bad  never 
refused  to  talte  on  any  beef  from  there  before. 
The  reason  this  was  not  taken  was  because  the 
porter  refused  to  help  me  put  it  on.  Mr.  Nel- 
son put  the  beef  In  the  warehouse,  because  it 
was  raining.  The  beef  was  not  taken  the  next 
day.  The  beef  stayed  there  and  decayed.  I 
finally  sold  the  hide  for  $2J50.  I  have  the  mon- 
ey, and  intended  turning  it  over  to  whoever  it 
was  decided  it  belonged  to.  I  thought  that  I 
would  save  somebody  that  much.  I  have  said 
before  that  beef  had  been  shipped  before  from 
there." 

Croas-eranilnatlon; 

"Mr.  Nelson  wanted  to  ship  his  beef  by  ex- 
press. There  had  been  beef  snipped  from  there 
before  by_  express.  It  was  always  carried  out 
and  put  in  the  express  car  and  received  by  the 
express  messenger.  I  don't  Imow  where  he 
bills  his  beef  from.  I  only  know  the  messenger 
had  received  beef  from  there  before.  I  told  the 
express  messenger  that  the  beef  was  there,  and 
I  also  told  the  porter.  The  express  messenger 
and  the  baggagemaster  are  the  same.  The  ex- 
press messenger  was  Mr.  Bdmunson.  There  is 
an  office  there,  but  no  books  are  kept  there.  No 
tickets  are  sold  there,  and  my  father  Just  looks 
after  the  freight  that  is  pnt  off  there.  He  does 
not  issue  any  bill  ladings.  I  have  never  known 
him  to  sign  any  as  agent" 

Redirect  examination: 

"They  have  warehouse  and  a  platform  at  Dar- 
den. The  train  stops  tiiere  Whenever  it  is  flag- 
ged. There  are  two  waiting  roonw  there,  but 
they  do  not  sell  any  tickets  there.  Freight  is 
shipped  from  there.  I  did  give  Mr.  Nelson  a 
paper  writing  after  the  train  left  It  is  a  state- 
ment of  the  weight  of  the  beef  received.  I  gave 
him  the  paper  showing  that  the  lieef  was  brought 
to  the  station  to  be  shipped,  properly  marked. 
'Darden,  N.  C,  Aug.  7th,  191S.  RecM  451  lbs 
beef  and  74  lbs  hide  from  W.  C.  Nelson,  Tar- 
boro, N.  C.  2  sacks.  141  lbs,  Greenville,  N.  C.  H. 
Cohen.  H.  A  Rollings  &  Co.  310  lbs.  Tai^ 
boro,  N.  C.  JSigned]  C.  C.  Fagan,  Agt.  Aug. 
7th,  1913.'  Oftiis  is  the  paper  1  gave  Mr.  Nel- 
son. The  statement  shows  that  "the  porter  re- 
fused to  take  the  beef  on  the  train.  I  did  not 
notify  the  express  company  or  have  any  commu- 
nication with  them  about  the  beef  being  there. 
T  did  not  have  any  orders  to  send  the  beef  ont 
next  day." 

There  was  evidence  that  the  messenger 
for  the  express  company  was  also  baggagre- 
master  for  the  raOroed  company,  and  that 
the  porter  nraaDy  helped  to  load  express  on 
the  car. 

The  condnctor  testified,  among  other  things, 
that  "the  porter  usnaUy  helps  load  express 
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at  small  stations"  and  the  express  messenger 
testified: 

"I  received  express  at  Darden  when  it  was 
put  on  the  car.  The  shipper  with  the  assist- 
ance of  the  porter  pnts  the  express  in  the  car. 
The  porter  usually  helps." 

There  was  also  evidence  on  the  part  of  the 
defendants  that  Darden  was  a  nonagency 
station,  and  that  neither  the  railroad  nor 
the  express  company  had  an  agent  there, 
and  that  C.  G.  Fagan  was  not  the  agent  of 
either  company. 

At  the  condnsion  of  the  evidence  his  honor 
entered  Judgment  of  nonsuit,  and  the  plaln- 
tifl  excepted  and  appealed. 

J.  Frank  liles,  of  Tarboro,  for  appellant. 
E*.  S.  Spmlll,  of  Bocky  Mount,  for  appellees. 

ALI<BN,  J.  The  Judgment  of  nonsuit  In 
ftivor  of  the  railroad  company  must  be  sus- 
tained. 

[1]  The  evidence  of  the  plaintiff  shows 
that  he  Intended  to  ship  by  express  and  not 
as  freight,  and  there  Is  nothing  to  show  any 
delivery  to  the  railroad  company  as  carrier, 
or  any  purpose  to  make  such  delivery,  and 
there  Is  no  evidence  of  negligence  which 
wonld  Justify  holding  that  company  liable 
as  warehouseman. 

[2]  The  evidence  against  the  express  com- 
pany Is,  In  our  opinion,  sufficient  to  be  sub- 
mitted to  the  Jury. 

The  plaintiff  testifies,  without  any  qualifi- 
cation, that  there  is  a  warehouse  at  Darden 
used  by  both  companies,  and  that  G.  C.  Fag- 
an is  the  agent  of  the  railroad  company  and 
of  the  express  company.  He  also  testifies 
that  he  saw  C.  G.  Fagan  before  he  attempted 
to  make  delivery  of  the  beef,  and  asked  him  If 
he  could  ship  the  beef  from  Darden  by  ex- 
press, and  that  Fagan  said  he  could,  and  it 
was  also  in  evidence  that  the  beef  was  de- 
livered in  the  warehouse  for  the  puriKse  of 
shipment,  properly  wrapped  and  marked. 
This  evidence  is  denied  by  the  defendant, 
which  raises  an  issue  of  fact  to  be  determin- 
ed by  the  Jury,  and  whi<At  the  Judge  could 
not  decide  as  a  matter  of  law. 

[3]  If  this  Issue  should  be  determined 
against  the  plaintiff,  there  is  another  aspect 
of  the  case  which  is  proper  for  the  consider- 
ation of  a  Jury.  It  is  not  denied  that  Ed- 
munson  was  the  agent  of  the  express  compa- 
ny, and  it  is  in  evidence  that  the  beef  was  in 
the  warehouse  where  it  was  seen  by  Edmun- 
son  when  the  train  stopped;  that  Bdmunson 
was  told  that  the  beef  was  for  shipment  by 
express,  and  he  said,  "all  right,"  and  that  the 
porter  would  help  load  it,  and  that  the  beef 
was  not  actually  delivered  upon  the  car  on 
account  of  the  failure  of  the  porter  to  help. 
Edmunson  was  the  agent  of  the  express  com- 
pany and  baggagemaster  for  the  railroad, 
and  the  porter  usually  helped  to  load  express. 
This  furnishes  some  evidence  of  acceptance 
of  the  Shipment  by  the  express  messenger. 


and  that  the  porter  was  agent  of  both 
companies. 

The  Judgment  of  nonsuit  is  therefore  af- 
firmed, 80  far  as  the  railroad  company  is  con- 
cerned, and  set  aside  as  to  the  express  com- 
pany. 

Affirmed  as  to  the  r^road  conuumy.  Be- 
veraed  as  to  the  express  company. 

^""^  (in  N.  0.  60») 

TYLEB  V.  HAHOIfEZ  et  aL    (No.  109.) 

(Supreme  Ooort  of  North  Carolina.    Sept  '£i, 
1914.) 

1.  JpnointNT  (I  735*)— B«8  Judicata  — IB- 

SUBB   DXTBSKINED. 

Where,  on  appeal  In  a  prior  attachment 
suit,  it  was  held  by  the  Supreme  Court  that 
the  successful  defendant  in  attachment  must 
seek  relief  for  damages  in  a  separate  action  on 
the  undertaking,  such  decision  was  not  res  judi- 
cata that  the  defendant  in  attaclmient  could  not 
maintain  a  separate  action  against  tlie  unsuc- 
cessful plaintiff  for  wrongful  attachment,  but 
that  his  remedy,  if  any,  was  against  the  sheriff 
who  levied  Uie  writ. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  |{  126S,  1265;   Dec.  Dig.  {  786.*] 

2.  Malicious  PBOSEcmaow  (|  13*)— Wbono- 
ruL  LiEVT  —  Liabilitt  or  Attachment 
Plaintiff. 

One  who  wrongfully  and  without  probable 
cause  sues  out  an  attadiment  and  levies  it  on 
the  property  of  another  is  liable  to  the  I>irt<>r 
for  Uie  damages  sustained. 

[Ed.  Note — For  other  cases,  see  Malicious  Pros- 
ecution, Cent  Dig.  i$  13-15 ;  Dec.  Dig.  %  13.*1 

8.  Attachmbht  (I  sei*)— Wbonofui,  Levy— 

Daxaqeb. 

One  who  is  deprived  of  his  property  by  the 
wrongul  levy  of  an  attachment  is  entitled  to 
have  the  property  restored  to  him,  or  to  mone- 
tary damages  in  lien  thereof. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  H  1315-1318;    Dec.  Dig.  |  3($1.*I 

4.  ATrACHMXIlT  (I  25*)— GBOURDS— NONBKSI- 
DBNOB. 

That  a  debtor  left  his  family,  goods,  etc., 
and  went  into  another  state  as  the  agent  of 
a  corporation,  and  remained  there  two  months, 
temporarily  transacting  its  boaineas,  did  not 
Justify  an  attachment  «f  his  property  on  the 
ground  that  be  was  a  nonresident 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  M  61-72;  Dec  Dig.  i  25.*] 

6.  Maucious  Pbosbcution  (140*)— Waon gful 
Attaohkknt— Wart  or  Pbobablb  Cause. 
Proof  that  defendant's  agent  learned  from 
mere  street  talk,  without  making  inquiry  of 
plaintitTs  relaSves  and  friends,  that  he  had 
moved  to  South  Carolina  to  make  his  home, 
when  in  fact  plaintiff  had  gone  to  South  Caro- 
lina for  a  temporary  purpose  only,  and  defend- 
ant thereupon  caused  plam  tiff's  goods  to  be  at- 
tached on  the  ground  that  he  was  a  nonresident 
there  was  evidence  that  defendant  sued  out  the 
attachment  without  probable  cause. 

[£!d.  Note. — For  other  cases,  see  Malicious 
Prosecution,  GentDig.  {{  94-96 ;  DecDig.  {  49.*] 

6.  liALiciouB  Pedbecution  (J  71*)— Wbono- 
fui. ATTACHiaRT— Pbobablb  Cause— Ques- 

TIOR  FOB  OOUBT  ARD  JUBT. 

On  an  issue  of  wrongful  attachment,  wheth- 
er the  facts  alleged  to  constitute  probable  cause 
exist  is  for  the  jury,  but  whether,  if  true,  tbey 
constitute  probable  cause  is  for  the  court 

[Ed.  Note — For  other  cases,  see  Malicious  Pros- 
ecution, Cent  Dig.  H  160-167 ;  Dec.  Dig.  i  ~X*\ 
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7.  Malicious  PBQSBOtiTioN  (I  66*)— WBone- 
ruL  Attachment— ACTUAi,  Maiieok. 

In  an  action  for  wrongful  attachment,  gub- 
8tantial  damages  may  be  recovered  on  proof  of 
want  of  probable  cause  without  proof  of  actual 
malice. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Gent  Dig.  {  164;   Dec.  Dig.  i  66.*] 

Appeal  from  Superior  Court,  Bertie  CJoun- 
ty;  Connor,  Judge. 

Action  by  Percy  0.  Tyler  against  J.  and  E, 
Mahoney,  for  alleged  wrongful  issuance  of 
an  attachment.  A  motion  for  nonsuit  be- 
cause of  alleged  Insufficient  evidence  to  show 
probable  cause  was  granted,  and  plaintiff  ap- 
peals.   Reversed. 

See,  also,  136  N.  G.  42,  48  S.  B.  649. 

The  following  issues  were  submitted  to 
tbe  court  by  tbe  plaintiff  and  accepted  by  the 
defendants,  to  wit: 

(1)  Did  the  defendants  wrongfully,  unlaw- 
fnlly,  and  withont  probable  cnnse  attach  the 
property  of  tbe  plaintiff,  as  alleged  in  the  com> 
plaint? 

(2)  If  the  defendant  wrongfully,  unlawfully, 
and  withont  probnble  cause  attached  the  prop- 
erty of  the  pidintiff,  as  alleged  in  the  complaint, 
has  the  plaintiff  been,  damaged  thereby? 

(3)  If  80  damaged,  in  what  sum  has  he  been 
damaged? 

(4)  In  what  sum  has  the  plaintiff  been  dam- 
aged by  reason  of  the  wasting  loss  of  the  prop- 
erty seized  under  the  attachment  issued? 

The  plaintiff  stated  In  open  court  that  he 
made  no  claim  against  the  defendant  upon 
Us  undertaking,  and  that  the  pnly  claim 
made  by  him  was  that  the  attachment  was 
issued  without  probable  cause  and  for  abnad 
of  process. 

Winston  &  Matthews,  of  Windsor,  for  ap- 
pellant. Winbome  &  Wlnbome,  of  Murfrees- 
boro,  J.  B.  Martin,  of  Windsor,  and  Murray 
Allen,  of  Raleigh,  for  appellees. 

BROWN,  J.  It  appears  from  the  evidence 
in  this  ease  that  the  plaintiff  was  Indebted 
to  the  defendant,  in  the  spring  of  1903,  in 
the  sum  of  $537.  In  September  of  that  year 
the  defendant  sued  out  a  vrrit  of  attachment, 
and  levied  it  upon  the  plaintiff's  crop  and 
other  property,  which  property.  It  seems,  was 
sold  and  applied  to  the  defendant's  debt 

Upon  the  return  of  the  writ  of  attadt- 
ment  before  Cooke,  judge,  the  writ  was  va- 
cated and  the  property  attached  ordered  to 
be  restored  to  the  defendant  in  the  attach- 
ment Tbe  defendant  In  the  attachment, 
Tyler,  moved  in  the  cause  for  a  Judgment 
on  the  undertaking  In  the  attachment  pro- 
ceedings. Upon  appeal  to  this  court,  it  was 
held  that  the  successful  defendant  In  at- 
tachment must  seek  relief  for  damages  in  a 
separate  action  on  the  undertaking.  Ma- 
honey V.  Tyler,  136  N.  C.  42,  48  S.  B.  549. 
Tbe  ground  upon  which  the  attachment  was 
sued  out '  was  that  the  defendant  therein, 
Tyler,  had  left  the  state  and  had  become  a 
citizen  of  South  Carolina.  Upon  a  hearing 
of  the  attachment,  the  court  held  that  the 


defendant  was  still  a  resident  of  this  state 
at  the  time  of  the  levy  of  tbe  attachment 
and  vacated  the  same,  which  ruling  was 
affirmed  by  this  court  The  plaintiff,  Tyler, 
brings  this  action  against  the  defendant  for 
the  value  of  the  property  taken  and  for  aU 
damages  sustained  by  reason  of  the  unlaw- 
ful levy  of  the  attachment  . 

[1]  It.  is  contended  by  the  defendant  and 
set  up  In  the  answer  that  the  matter  is  res 
adjudlcata  by  the  decision  of  this  court  above 
cited,  and  that  the  plaintiff,  if  he  has  any 
remedy,  should  sue  the  sheriff  who  levied 
the  attachment  This  position  cannot  be 
sustained.  It  is  apparent,  upon  reading  the 
opinion  of  the  court  (136  N.  C.  41,  48  S.  E. 
649),  that  the  only  matter  passed  upon  was 
the  regularity  of  tbe  proceedings.  In  that 
opinion  the  court,  holding  that  a  motion  In 
the  cause  was  not  the  proper  remedy,  says: 

"That  being  true,  it  follows  with  equal,  if  not 
greater,  reason  that  the  defendant's  remedy  is 
by  civil  action,  as  he  could  recover  at  common 
law  damages  only  for  wrongfully  suing  out  the 
attachment,  and  his  suit  would  be  in  the  nature 
of  an  action  for  malicious  prosecution,  in  which 
a  want  of  probable  cause  must  be  shown  in 
order  to  sustain  the  action." 

[2]  The  present  action  Is  brought  In  pur- 
suance of  that  decision.  The  liability  of  one 
who  wrongfully  and  without  probable  eause 
sues  out  an  attachment  and  levies  It  upon 
the  property  of  another  is  not  open  to  ques- 
tion, and  is  fully  recognized  In  the  opinion 
on  that  case. 

The  allegations  of  the  complaint  in  this 
action  are:  That  the  defendants  wrongfully 
and  unlawfully  sued  out  and  bad  levied  on 
the  said  crops  an  attachment,  without  having 
any  probable  cause  therefor,  and  under 
which  attachment  they  seized  the  plaintiff's 
property  as  aforesaid  and  took  the  same 
unto  their  possession,  through  their  agent, 
one  Garter.  Tbkt,  while  In  the  possession  of 
their  agent,  the  said  property  was  damaged. 
Injured,  destroyed,  wasted,  and  much  of  it 
made  way  with  to  plaintiff's  great  damage, 
and  at  least  the  sum  of  $500.  That  all  of 
defendant's  acts  in  suing  out  said  attach- 
ment, In  levying  the  same  on  said  property. 
In  taking  iMSsession  of  the  said  property,  in 
wasting,  damaging,  destroying,  and  Injuring 
the  same  was  wrongful,  unlawful,  and  will- 
ful, and  without  probable  canse. 

We  are  of  opinion  that  his  honor  erred  in 
holding  that  there  Is  no  evidence  of  a  want 
of  probable  causa  The  plaintiff  is  not  pro- 
ceeding In  this  case  against  the  sheriff,  but 
against  the  defendant  upon  the  elementary 
principles  of  common  law  to  recover  such 
damages  as  he  sustained  for  the  unlawful 
seizure  and  appropriation  of  his  property. 
RaUroad  Co.  t.  Hardware  Co.,  138  N.  a  176, 
60  S.  E.  571,  3  Ann.  Gas.  720. 

[3]  Having  been  deprived  of  bis  property 
by  process  of  law  wrongfully  and  Illegally 
sued  out  by  the  defendants,  the  law  would 
be  unjust  to  Itself,  as  well  as  to  the  plain- 
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tiff,  If  it  did  not  restore  to  him  that  of  whl<^ 
he  has  wrongfully  been  deprived,  or  mone- 
tary damages  in  lien  thereof.  Perry  ▼.  Tap- 
per, 71  N.  G.  386;  Sneeden  ▼.  Harris,  109 
N.  O.  857,  13  8.  H.  920,  14  L.  R.  A.  389; 
Railroad  Co.  v.  Hardware  Ckx,  135  N:  C.  73, 
47  S.  £.  234 ;  Railroad  Co.  v.  Hardware  Co., 
138  N.  C.  175,  50  S.  B.  571,  8  Ann.  Cas.  720; 
Railroad  Co.  t.  Hardware  Co.,  148  N.  C.  54, 
56S.  B.422. 

[4]  Taking  all  the  evidence  in  this  case,  we 
are  of  opinion  that  in  any  view  of  it,  if  be- 
lieved by  the  iurr,  a  want  of  probable  caoBe 
is  made  ont  The  ground  upon  which  the 
attachment  was  issued  is  that  Tyler  had  left 
the  state  and  become  a  dtlzen  of  Sonth  Caro- 
lina. The  evidence  tends  to  show  that  he 
lived  in  Kelford,  Bertie  county,  early  in  1903 ; 
that  he  gave  up  hia  business  in  Kelford  and 
moved  over  into  Northhampton  county ;  tltat 
he  was  cultivating  a  crop  and  lived  on  the 
Edgar  Powell  farm  in  Northhampton  county. 
In  July,  1903,  the  plaintiff  had  laid  by  his 
crop  and  left  his  family  in  North  Carolina 
and  went  to  Sonth  Carolina  on  a  temporary 
visits  and  remained  not  quite  two  months. 
He  testifies  that  his  fttmUy  did  not  expect 
to  follow  him  to  South  Carolina ;  his  furni- 
ture had  not  been  packed  for  shipment ;  tliat 
he  was  down  there  temporarily  at  the  in- 
stance  of  the  Atlantic  Coast  Lumber  Com- 
pany ;  his  family  remained  in  Northhampton 
coun^.  In  September  he  heard  that  liia  crap 
had  I>een  attached,  and  he  came  back  to 
look  at  it 

[I]  The  defendant's  evidence  tends  to 
prove  that  the  witness  Baxter  was  a  clerk 
of  the  defendant  In  Portsmouth  Va. ;  that  he 
was  sent  down  to  look  after  the  debt  wliich 
the  plaintlfl  owed  the  defendant  Baxter 
testifies: 

"I  made  inquiry  as  to  the  residence  of  Tyler 
before  the  attachment  was  issued.  I  went  to 
Kelford,  and  was  there  infonned  that  he  had 
gone  to  South  Carolina  to  work  and  make  his 
Home ;  heard  this  from  several  men.  They  told 
me  he  had  packed  up  hia  furniture,  and  his 
family  was  going  to  join  him  In  South  Caro- 
lina. I  went  back  to  Norfolk  and  reported  to 
Mr.  Mahoney." 

Baxter  further  testified: 

"I  did  not  go  to  see  Mrs.  Tyler  nor  any  of 
Mr.  Tyler's  relatives  to  find  out  if  he  had 
moved  to  South  Carolina.  I  acted  on  what  wag 
told  me  on  the  street  I  was  hot  after  oox  mon- 
ey,  but  did  not  get  it" 

Mahoney  testifies  as  to  what  Baxter  re- 
ported to  him,  and  that  hia  attorney,  Martin, 
advised  him  to  get  out  an  attachment  as  Ty- 
ler was  a  nonresident  of  this  state;  that  he 
believed  Tyler  was  a  nonresident  and  had 
permanently  left  the  state  to  live  in  South 
Carolina. 

In  Mahoney  v.  Tyler,  Supra,  It  is  held 
that  a  person  leaving  the  state  to  seek  work, 
for  the  purpose  of  prospecting,  does  not  sus- 
tain an  attachment  on  the  ground  that  the 
defendant  was  a  nonresident 

The  evidence  shows  that  Baxter,  the  de- 


fendant's agent  made  no  in<niiry  in  North- 
hampton county,  where  the  defendant's  fam- 
ily resided;  that  he  did  not  go  to  his  resi- 
dence; that  he  made  no  inquiry  of  persona 
who  were  supposed  to  know  anjrthing  atwnt 
the  plaintiff;  that  be  does  not  give  the  names 
of  the  persons  who  told  liim  in  Kelford;  tliat 
he  relied  on  a  mere  street  rumor;  and  upon 
such  rumor  the  defendant  and  his  counsel 
acted  and  issued  an  attachment  and  prac- 
tically destroyed  the  plalntUTs  crop.  If  these 
facts  are  true^  and  the  Jury  should  find  them 
to  be  true,  it  establishea  a  want  of  probable 
cause,  in  our  opinion.. 

[6]  The  question  of  probable  cause  in  cas- 
es lUce  this  .is  a  mixed  one  of  law  and  fact 
leaving  for  the  jury  to  determine  from  the 
evidence,  as  a  matter  of  fact  whether  the 
circumstances  of  the  case  show  the  cause  to 
be  probable  or  not  probable;  but  whether, 
supposhig  them  to  be  true,  they  amount  to 
a  probable  cause  is  a  question  of  law  for  the 
Judge.  Wilkinson  v.  Wilkinson,  159  N.  C. 
266,  74  8.  Bl  740,  39  L.  R.  A.  (N.  8.)  1216. 

[7]  As  Is  shown  in  Mahoney  v.  Tyler,  su- 
pra. It  is  not  necessary  to  prove  actual 
malice  In  this  case  In  order  to  recover  sub- 
stantial damages,  but  It  is  necessary  to  prove 
a  want  of  probable  cause.  The  effect  of  prov- 
ing malice  would  be  to  authorise  the  Jury,  In 
case  they  saw  fit  to  award  mmitive  damages. 
Bat  It  is  not  necessary  to  consider  this  ques- 
tion, as  punitive  damages  are  disclaimed  In 
specific  terms  In  the  brief  of  ths  counsel  for 
the  plaintlfl,  wherein  it  Is  said: 

"No  question  of  punitive  damages  is  raised. 
It  la  simply  a  question  of  recompensing  the 
plaintiff  for  property  they  seised  and  have  not 
aoeoonted  for." 

The  Judgment  ot  nonsait  Is  set  aside, 
a  new  trial  ordered. 

Reversed. 

(US  N.  c.  6tt) 
SHEPARD  ▼.  NORFOLK  &  S.  E.  CO. 
(No.  21.) 

(Supreme  Court  of  North  Carolina.     Sept  23, 
1914.) 

1..RAILB0ADS   (i  350*)— CaOSSlNO  AOOIDENT— 

Duty  to  Stop. 

It  is  not  always  Imperative  on  the  traveler 
'approaching  a  railroad  crossing  to  come  to  a 
complete  stop  before  entering  ob  the  crossing, 
in  order  to  relieve  himself  from  the  imputation 
of  contributory  negligence,  but  whether  he  is 
required  to  stop,  la  addition  to  looking  and  Ua- 
tening,  depends  on  the  circomstaneea  surround- 
ing the  particular  case. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1162-1192;   Dec  Dig.  |  350.*]  . 

2.  RAii.BOA.ns  (g  350*)— CaoBSiiro  AcciDKnr— 
Duty  to  Stop — CoNTBiBnroBT  Neguqencs. 
PlaintiS  approached  a  railroad  crossing, 
which  he  knew  was  dangerous,  about  10 :30  p. 
m.,  driving  an  automobile.  The  view  of  the 
crossing  was  obstructed  by  portions  of  build- 
ings. PlaintifF  slowed  down  to  the  lowest  speed 
hia  machine  could  be  brought  to  without  stop- 
ping, and  listened  attentively  for  the  noise  of 
a  train.  The  corporation  commission  had  pass- 
ed an  order  requiring  trains  to  sto]^  50  feet  be- 
fore entering  on  such  crossing,  and  in  the  night- 
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time,  in  ease  a  tnin  ■waM  backing,  to  send  a  man 
forward  with  a  lantern.  Plaintiff  ha4  kaowledge 
of  these  reqairements,  and  Icept  a  continuous 
lookout  for  a  signal,  but  seeing  none,  and  hear- 
ing no  train,  he  started  to  cross  without  stop- 
ping, and  waa  struck  by  the  front  car  of  a  train 
being  propelled  backwards,  and  bis  machine  was 
damaged.  Held,  that  the  order  of  the  commis- 
sion was  not  complied  with  by  merely  sending 
a  man  to  the  crossing  with  a  lantern  and  with- 
drawing him  again  before  the  train  had  passed, 
but  the  order  required  that  he  should'  remain 
there  until  the  train  passed,  and  that  plaintiff 
was  not  negli^ent^  as  a  matter  of  law,  in  failing 
to  stop  before  driving  on  the  crossing. 

[Ed.  Note. — For  other  casesi  see  Railroads, 
Cent  Dig.  $|  1152-1192;   Dec.  Dig.  {  350.»] 

Appeal  from  Superior  Court,  Chowan 
County ;  Ferguson,  Judge. 

Action  by  T.  H.  Shepatd  against  tfae  Nor- 
folk &  Soutbem  Railroad  Company,  for  In- 
juries to  plaintiff's  automobile  in  ti  collision 
on  a  street  crossing.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Reversed. 

Plaintiff,  a  witness  in  his  own  behalf,  on 
bis  examliMtlnn  in  chief,  testifled  in  Bnl>- 
stance  as  foUows: 

■■That  on  the  18th  day  of  March,  1913,  he  had 
attended  church  in  Edenton,  and  waa  returning 
to  his  borne  about  seven  miles  below  and  to  the 
east  of  Edenton  In  his  automobile,  about  10 :30 
o'clock  p.  m.,  with  his  wife  and  son  and  two 
guests.  That  this  waa  the  only  route  from 
Edenton  to  his  home,  and  was  greatly  used  by 
the  people  going  from  Edenton  below  town. 
That  the  railroad  ran  practically  north  and 
south  at  the  point  of  the  accident,  and  the 
street  and  road  crossing  the  same  ran  east  and 
west.  That  he  knew  this  was  a  dangerous 
crossing,  and  knew  of  the  order  of  the  corpora- 
tion commission  aforesaid  with  respect  to  the 
same.  That  there  were  houses  on  the  north 
side  of  Church  street  extending  for  about  a 
square  to  about  26  feet  to  the  railroad  track  at 
that  point,  and  which  greatly  obstructed  the 
view  of  the  railroad  track  in  that  direction. 
That  because  of  these  obstructiona.  and  of  the 
presence  near  the  said  crossing  of  the  peanut 
company's  plant,  a  five-story  building,  and  oth- 
er causes,  fie  regarded  the  crossing  as  danger- 
ous. That,  because  of  this,  when  he  amt'toeched 
the  said  crossing  he  slowed  the  automoDile  up  as 
slow  as  he  could  so  as  not  to  stop  it,  and  looked 
and  listened,  and  there  was  nothing  in  the  way 
— no  man  or  anything  else — no  man  standing  on 
the  track  nor  any  light,  signal,  or  sign  indicat- 
ing danger.  That  he  saw  no  train  and  beard 
none  approaching,  and  that  there  was  no  one 
upon  the  track  with  a  lantern  or  otherwise  to 
notify  him  of  the  approaching  train.  That  he 
did  not  stop  his  automobile,  but  brought  it  to 
the  lowest  speed  it  could  be  brought  without 
stopping.  It  was  going  at  the  speed,  when  he 
approached  the  track,  perhaps  about  eight  or 
ten  miles  an  hour.  These  houses  are  built  up 
within  two  or  three  feet  of  the  right  of  way 
on  the  Norfolk  &  Southern  track,  certainly  16 
or  16  feet  from  the  ralL  Until  you  pass  that 
line  of  houses,  it  is  not  possible  to  see  up  the 
track  at  all.  That  he  knew  it  to  be  a  very  dan- 
gerous croBsiac  and  of  unusual  danger,  and  that 
be  had  crossed  it  at  this  point  a  thousand  times 
or  more.  That,  when  he  entered  Church  street 
and  approached  the  track,  he  looked  for  the 
signal  required  .  by  the  order  aforesaid.  This 
witness  further  testified  that,  just  as,  he  ap- 
proached the  track  and  was  about  to  rise  the 
little  slope  to  it,  'one  of  the  defendant'))  cars, 
baching  in  ft>om  the  north,  loomed  up  on  Oie 
track  yery  close,  poesiblr  the  length  of  the  car 
from  me.  I  threw  out  the  clutch  and  threw  on 
the  brakes,  but  the  momentum  carried  me  on. 
The  train  was  moving  fast  and  struck  my  car. 


There  was  no  person;  or  light  on  the  end  of  the 
railroad  car  which  was  backing  in.'  He  testi- 
fied that  there  was  no  personal  damage  done  any 
of  the  occupants  of  the  car,  but  the  car  was 
seriously  damaged  to  the  extent  of  $600  or 
?700." 

And  on  cross-examination,  speaking  to  the 
qaestion  chiefly  presented  on  this  appeal,  he 
testified  as  foUows: 

"That  he  began  to  look  up  and  down  the  track 
as  soon  as  he  got  to  a  place  where  he  could  see 
the  track,  but  that  he  was  looking  for  a  light 
and  not  for  a  train ;  that,  having  seen  no  light 
at  the  crossing,  he  did  not  expect  a  train.  'The 
testimony  on  this  point  was  as  follows:  'Q. 
Was  your  autoknobile  making  any  noise?  A.  X 
expect  so.  None  of  them  are  noiseless.  It  was 
not  making  any  undue  noise;  .there  was  nothing 
the  matter  with  it.  Q.  You  did  not  stop  your 
car  or  listen?  A.  I  didn't  stop,  but  I  listened. 
Q.  Knowing  the  dangerous  character  of  the 
crossing,  and  because  of  the  light  streaming 
from  your  automobile  so  you  could  not  see  the 
objects  to  one  side  or  the  other,  you  still  didn't 
stop  the  automobile  before  you  undertook  to 
cross?  A.  No,  sir.  I  didn  t  bring  it  to  a  full 
stop.  Q.  When  did  you  begin  to  look  up  and 
down  the  track?  A.  As  soon  as  I  could  see  down 
the  track.  I  was  looking  for  a  light,  and  not  a 
train.  Q.  Seeing  no  light,  you  didn't  look  for 
a  train?  A.  No,  sir;  seeing  no  light,  I 
didn't  expect  a  train.  Q.  Tou  neither  stopped 
your  car  nor  listened?    A.  I  did  listen.'" 

There  was  evidence  on  the  part  of  defend- 
ant in  contradiction  of  plaintiff's  testimony 
as  to  slackening  his  speed,  etc.,  and  further 
to  the  effect  that,  before  backing  on  crossing, 
a  man  had  been  sent  there  with  a  lantern 
and,  seeing  no  one  approaching,  Iiad  given 
the  signal  for  train  to  cross,  etc.  The  follow- 
ing order  of  the  corporation  commission,  in 
force  at  the  time  and  applicable  to  this  cross- 
ing, was  shown  forth  in  evidence : 

"This  matter  coming  on  to  be  heard,  and  in- 
vestigations of  same  having  been  had,  and  the 
location  viewed,  it  is  ordered  that  from  and  aft- 
er the  1st  day  of  August,  1802,  the  Norfolk 
Southern  Railroad  Company  shall  observe  and 
keep  the  following  regulations  in  respect  to  the 
crossing  at  east  end  of  Church  street  in  Eden- 
ton, N.  C,  to  wit:  'When  any  of  its  cars  or  en- 
gines are  approaching  said  crossing,  if  going 
forward.  It  shall  stop  its  engine  at  ait  times  on 
arriving  at  a  point  fifty  feet  from  the  edge  of 
said  street,  and  when  going  backward  it  shall 
stop  its  cars  as  soon  as  the  first  one  reaches  a 
point  fifty  feet  from  the  edge  of  the  said  street, 
and  said  cars  and  engin«  thall  rmnain  standing 
until  a  man  is  sent  forward  to  said  street  ahead 
of  same  to  see  that  no  one  is  approaching,  tuch 
man  at  night  to  carry  a  lantern  at  a  signal. 
No  cars  or  engine  shall  be  moved  across  said 
street  until  signaled  so  to  do  by  the  man  sent 
ahead  as  above  required.'  The  foregoing  order 
is  entered  with  the  consent  of  defendant  railroad 
company." 

The  court,  being  bf  opinion  tliat,  under  all 
the  facts  and  circumstances, 'It  waa  the  duty 
of  plaintiff  to  have  brought  his  machine  to 
a  complete  stop  before  attempting  to  cross 
the  railroad,  charged  the  Jury,  among  other 
things,  that,  if  tjiey  believed  the  evidence 
offered  by  the  plaintiff,  they  wotfld  answer 
the  Issue  as  to  contributory  negligence  "Yes," 
and  plaintiff  excepted.  The  Jury  rendered 
the  following  verdict: 

"(1)  Was  plaintiff's  automobile  damaged  by 
the  negligence  of  defendant,  as  alleged  in  the 
complaint?     Answer:     Yes. 
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"(2)  What  damage  has  the  plaintiff  sustained? 
Answer:  $600. 

"(3)  Did  plaintiff  br  his  own  negligence  con- 
tribute to  his  injury,  as  alleged  in  complaint? 
Answer:  Teg." 

Judgment  on  verdict  for  defendant,  and 
plaintiff  excepted  and  appealed. 

Pruden  &  Praden,  of  Edenton,  and  S. 
Brown  Shepherd,  of  Raleigb,  for  appellant 
Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  O.,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  In  Cooper  t.  Railroad,  140  N.  C.  209, 
62  S.  E.  932,  3  L.  R.  A.  (N.  S.)  881,  6  Ann. 
Gas.  71,  the  court  laid  down  certain  rules  as 
to  the  conduct  of  travelers  approaching  a 
railroad  crossing,  in  terms  as  follows: 

"A  traveler  on  the  highway,  before  crossing  a 
railroad  track,  as  a  general  rule,  is  required  to 
looik  and  listen  to  ascertain  whether  a  train 
is  approaching;  and  the  mere  omission  of  the 
trainmen  to  give  the  ordinary  or  statutory  sig- 
nals will  not  relieve  him  of  this  duty. 

"(6)  Where  the  view  is  unobstructed,  a  trav- 
eler, who  attempts  to  cross  a  railroad  track  un- 
der ordinary  and  usual  conditions  without  first 
looking,  when,  by  doing  so,  he  could  note  the 
approach  of  a  train  in  time  to  save  himself  by 
reasonable  effort,  is  guilty  of  contributory  neg- 
ligence. 

"(0)  Where  the  view  is  obstructed,  a  traveler 
may  ordinarily  rely  upon  his  sense  of  hearing, 
and  if  he  does  listen,  and  is  induced  to  enter 
on  a  public  crossing  because  of  the  negligent 
failure  of  the  company  to  give  the  ordinary  sig- 
nals, this  will  usually  be  attributed  to  the  fail- 
ure of  the  company  to  warn  the  traveler  of  the 
danger,  and  not  imputed  to  him  for  contribu- 
tory negligence. 

"(7)  There  may  be  certain  qualifying  facts  and 
conditions  which  so  complicate  the  question  of 
contributory  negligence  that  it  becomes  one  for 
the  jury,  even  though  there  has  been  a  failure  to 
look  or  listen,  and  a  traveler  may,  In  exceptional 
instances,  be  relieved  of  these  duties  altogether, 
•8  when  gates  are  open  or  signals  given  by  a 
watchman,  and  the  traveler  enters  on  the  cross- 
ing reasonably  relying  upon  the  assurance  of 
safety." 

These  rules,  and  the  one  last  mentioned  as 
being  more  particularly  applicable  to  the 
question  presented  on  this  appeal,  have  been 
frequently  upheld  and  applied  in  decisions  of 
our  court,  notably  in  the  recent  cases  of 
Johnson  v.  RaUroad,  163  N.  C.  431,  79  S.  E. 
680;  Pann  v.  Railroad,  155  N.  C.  136,  71  S. 
E.  81 ;  Wolfe  ▼.  Railroad,  154  N.  C.  668,  70 
8.  E.  993;  Farrls  v.  Railroad,  151  N.  0.  483, 
66  S.  E.  467,  40  L.  R.  A.  (N.  S.)  1115. 

[11  It  is  also  established  by  the  weight  of 
authority  that  it  Is  not  always  imperative 
on  a  traveler  to  come  to  a  complete  stop  be- 
fore entering  on  a  railroad  crossing,  but 
whether  he  must  stop.  In  addition  to  looking 
and  listening,  depends  upon  the  facts  and 
circumstances  of  each  particular  case,  and 
so  is  usually  a  question  for  the  Jnty.  Alex- 
ander V.  Railroad,  112  N.  O.  720,  16  S.  B. 
896;  Judson  v.  Railroad,  158  N,  T.  697,  63  N. 
E.  514;  Malott,  Receiver,  v.  Hawkins,  159 
Ind.  127-134,  63  N.  E.  308;  3  Elliott  on  Rail- 
roads (2d  Ed.)  §  1095,  not*  147:  33  Cya  pp. 
1010,  1011-1020. 


In  Alexander's  Case  It  was  held,  among 
other  things: 

"Where,  in  an  action  for  damages  for  an  in- 
jury received  at  a  railroad  crossing,  plaintiff 
testified  that  she  'held  up  very  slow'  as  she  was 
driving  across,  and  hearing  no  belL  which  she 
bad  heard  the  day  before  while  at  the  crossing, 
notwithstanding  the  noise  of  the  factories  on 
each  side  of  the  street,  concluded  that  no  en- 
gine was  approaching,  and  drove  on,  held,  that 
it  was  not  necessary  for  her  to  get  out  of  her 
buggy  and  go  beyond  the  cars  to  look  up  and 
down  the  track,  or  to  stop  and  listen  tor  an 
approaching  engine  when  no  signal  was  given 
01  its  approach." 

In  Jndson's  Case,  supra: 

"A  person  approaching  a  railroad  crossing  is 
not  required,  as  matter  of  law,  to  stop  before 
attempting  to  cross,  but  his  omission  to  do  so 
is  a  fact  for  the  consideration  of  the  jury." 

In  Malott'a  Case,  159  Ind.,  supra,  OiUett. 
Judge,  delivering  the  opinion,  said : 

"Exceptional  circumstances  may  also  require 
him  to  stop,  although  this  proposition  general- 
ly presents  itself  as  a  mixed  qnestion  of  law 
and  fact" 

And  In  this  connection.  It  la  farther  held 
that  the  presence  or  absence  of  signal  warn- 
ings or  other  precautionary  measures  usual- 
ly observed  by  the  company  at  a  given  cross- 
ing is  always  relevant  and  must  he  given  due 
weight  In  deciding  as  to  whether  the  travel- 
er has  been  observant  of  proper  care  before 
entering  on  the  crossing  and  In  failing  to 
come  to  a  complete  stop.  In  83  Cyc,  at  page 
1028,  the  author,  speaking  to  this  <iaestlon, 
says: 

"Where  a  railroad  company  maintains  a  flag- 
man, gates,  or  other  signals  of  warning  at  a 
railroad  crossing,  whether  voluntarily  or  by 
law  or  custom,  toe  public  generally  has  a  right 
to  presume  that  these  safeguards  will  be  rea- 
sonably maintained  and  attended,  and,  in  the 
absence  of  knowledge  to  the  contrary,  the  fact 
that  the  gates  are  open,  or  automatic  Sells  not 
ringing,  or  that  the  flagman  is  absent  from  his 
post  or,  if  present  is  not  giving  a  warning  of 
danger  is  an  assurance  of  safety  and  an  implied 
invitation  to  cross,  upon  which  a  traveler  fa- 
miliar with  the  crossing  may  rely  and  act  with- 
in reasonable  limits,  on  the  presumption  that 
it  is  safe  for  him  to  go  on  the  crossing.  The 
extent  to  which  a  traveler  may  rely  on  such  as- 
surance is  a  qnestion  of  fact,  and,  while  ordi- 
narily the  same  degree  of  care  and  vigilance  is 
not  required  of  a  traveler  under  such  circum- 
stances as  otherwise,  he  has  no  right  to  rely 
exclusively  uiion  such  circumstances,  nor  will 
such  presumption  or  assurance  excuse  the  travel- 
er from  using  every  reasonable  precaution  that 
an  ordinarily  prudent  man  would  use  under  like 
circumstances.  Such  foots  as  the  absence  or 
presence  of  a  flagman,  or  that  the  gates  are 
open,  or  that  the  automatic  bells  are  ringing  or 
not  ringing  are  merely  facts  to  be  considered 
in  determining  whether  the  traveler  exercises 
the  degree  of  care  required  in  attempting  to 
cross." 

[2]  Applying  these  principles,  we  must 
hold  that  on  the  facts  in  evidence,  there  was 
error  in  the  charge  of  his  honor  on  the  issue 
as  to  contributory  negligence.  From  the  evi- 
dence of  plaintiff,  and  construing  the  same 
in  the  light  most  favorable  to  liim,  the  ac- 
cepted rule  when  a  nonsuit  Is  ordered  or  the 
Judge  practically  determines  the  iasne  as  a 
question  of  law.  It  appears  that  plaintiff, 
with  his  wife  and  son  and  two  guests,  in  his 
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automobile,  at  10:30  p.  m^  approadied  the 
crossing  along  Chorcb  street;  that  knowing 
it  was  a  dangerous  crossing,  a  view  of  the 
railroad  being  obstructed  by  the  poslttons  of 
buildings  along  Church  street,  he  slowed 
down  "to  the  lowest  speed  it  could  be  brought 
without  stopping  and  listened  attentlTely 
for  the  noise  of  a  train ;  that  he  was  aware 
of  the  regulations  about  this  crossing  re- 
quiring trains  to  stop  50  feet  before  entering 
on  same  and,  in  the  nighttime  and  in  case 
the  train  was  backing,  to  send  a  man  for- 
ward with  a  lantern;  that  he  kept  a  continu- 
ous outlook  for  the  signal  and,  hearing  no 
train  and  seeing  no  man  with  a  light,  he  did 
not  consider  it  necessary  to  come  to  a  com- 
plete stop,  and,  in  the  endeavor  to  cross,  the 
collision  occurred.  This  regulation,  by  fair 
interpretation,  does  not  contemplate  that  in 
the  nighttime  the  man  should  go  forward 
wiOi  a  lantern,  give  a  signal,  and  then  re- 
tire. The  language  of  the  regulation  adopt- 
ed, with  the  consent  of  the  railroad,  is: 

"That  said  cars  and  engine  shall  remain 
standing  nhtil  a  man  is  sent  forward  to  said 
street,  ahead  of  same,  to  see  that  no  one  is 
approaching;  tuoh  man,  at  night,  to  cany  a 
lantern  at  a  tiffnoL  No  cars  or  engines  shall 
be  moved  across  said  street  antU  signaled  to  do 
so  by  the  man  sent  ahead,  as  above  reqalred." 

And  the  meaning  and  purpose  is  that  the 
man  with  the  lantern  shall  remain  upon  the 
crossing  with  his  lighted  lantern  to  afford 
proper  warning  that  cars  are  approaching, 
and  do  what  is  reasonably  required  to  pre- 
vent a  collision. 

On  careful  perusal  of  the  record,  we  are  of 
opinion  that  the  issue  of  contributory  negli- 
gence must  be  referred  to  the  decision  of 
the  Jury  on  the  question  whether,  on  the  en- 
tire facts  and  circumstances,  as  the  Jury 
may  find  them  to  be,  the  plaintiff  was  in  the 
exercise  of  reasonable  care  at  the  time  in 
entering  on  the  crossing  without  having 
come  to  a  full  stop.  For  the  error  Indicat- 
ed, the  verdict  will  be  set  aside,  and  there 
will  be  a  new  trial  of  all  the  issues. 

Venue  de  nova 

aS»  N.  C.  532)  ""°~" 

PRITCHARD  V.  NORFOLK  80T7THERN 
BY.  CO.     (No.  28.) 

(Supreme  (3oart  of  North  Carolina.    Sept  23, 
1914.) 

1.  InDBHJim  a  16*)— GORNBOTIRO  Oabbixbs 

— iRjrrBT  TO  Goods— NKOuaKNOB—RBcov- 
IBT  ovEB  BT  One  Cabbikb  Aoainbt  Ah- 

OTHXB. 

Where  plaintiS  steamboat  company  deliver- 
ed peanuts  to  defendant  railroad  company  for 
furuer  transportation,  and  the  peannts  were 
spoiled  because  they  were  subjected  to  rain 
by  reason  of  the  defective  condition  of  the 
can  in  which  defendant  shipped  them,  there 
was  sufficient  evidence  of  negflgence  on  defend- 
ant's part  to  sustain  a  recovery  by  plaintiff  for 
the  damages  to  the  peanuts  which  it  had  been 
compelled  to  pay  to  the  shipper. 

[lid.  Note. — For  other  cases,  see  Indemnity, 
Cent.  Dig,  i§  36-40,  42-47;  Dec.  Dig.  §  15.*] 


2.  PtKADiNQ  (8  236*)— Complaint— AiCBKD- 
incNT— Additionai.  Cause  of  Action. 

It  is  within  the  discretion  of  the  trial  court 
to  permit  the  amendment  of  the  complaint  so  as 
to  join  an  additional  cause  of  action  which  is 
so  germane  to  the  cause  of  action  originally 
pleaded  that  both  may  be  properly  considered  in 
one  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
(>nt  Dig.  ff  601,  605;   Dec.  Dig.  {  236.*] 

3.  Limitation  of  Actions  (g  56*)— Aocbuai. 
or  Causk  or  Action— Conrectino  Cabrikbs 
— INJUBT  TO  Goods— LiABiMTT  Intbb  Sb. 

Where  plaintiff  and  defendant  connecting 
carriers  were  practically  copartners  in  the  trans- 
portation bunness.  plaintiff's  right  of  action 
against  defendant  for  injuries  to  goods  resulting 
from  defendant's  negligence  did  not  accrue  un- 
til plaintiff  had  itself  suffered  damage  by  rea- 
son thereof  by  payment  of  damages  sustained 
to  the  shipper,  and  hence,  until  such  payment, 
limitation  did  not  begin  to  run  against  plain- 
tiff's right  to  recover  against  defendant. 

[Bd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Gent.  Dig.  H  807-811;  Dec.  IMg.  ^ 
56.*] 

4.  Indeunitt  (S  11*)— Connkotino  Cabbikbs 
—  Ihjubt  to  Goods  —  Recovebt  oveb  bt 
One  Cabbies  Against  Anotbxb. 

Where  peanuts  delivered  to  plaintiff  for 
shipment,  and  by  plaintiff  delivered  to  defend- 
ant for  transportation  to  destination,  were  in- 
jured while  in  defendant's  possession,  through 
its  alleged  negUrence,  plaintiff  was  not  requir- 
ed to  stand  a  suit  on  a  claim  by  the  shipper  in 
order  to  entitle  plaintiff  to  recover  over  against 
defendant,  but  was  entitled  to  settle  with  the 
shipper  and  recover  from  defendant  the  damage 
sustained. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  fS  21-26;  Deo.  Dig.  {  11.*] 

8.  Intebbst  (I  89*)  —  Right  to  Intkbxst  — 
Monet  in  the  Hands  or  Ckeoitob. 

Where  defendant,  having  sold  certain 
steamboats  to  plaintiff,  established  with  plain- 
tiff certain  through  rates  over  their  lines,  and 
it  wins  agreed  that  defendant  should  applr  the 
money  dne  plaintiff  each  month  to  the  adjust- 
ment of  defendant's  claims  for  the  unpaid  pur- 
chase price  of  the  boats,  defendant  was  not  en- 
titled to  interest  on  the  mmithly  installments 
payable  to  it,  if  at  the  time  they  were  dne  it 
.had  sufficient  money  belonging  to  plaintiff  in  Its 
hands  with  which  to  make  the  payments. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  H  88-89;   Dec.  Dig.  (  89.*] 

6.  JuDOHKRT  (I  863*)- Vacation— GBOUNDe— 
Sitbpbibb,  Iradvbbtenok,  ahd  Bzcusablb 
NEarioT. 

Failure  of  defendant  to  plead  an  equitable 
defense  and  to  introduce  evidence  in  support 
thereof  was  not  an  available  ground  for  set- 
ting aside  a  judgment  tor  plaintiff  on  the  ground 
of  surprise,  inadvertence,  and  eicnsable  neglect. 
[Ed.  Note.— For  other  eases,  see  Judgment, 
Cent.  Dig.  {  706 ;   Dec.  Dig.  I  363.*] 

Appeal  from  Superior  Ck>nrt,  Pasquotank 
(bounty;    Ferguson,  Judge. 

Action  by  O.  D.  B.  Pritchard,  as  receiver 
of  the  Le  Roy  Steamboat  (Company,  against 
the  Norfolk  Southern  Railway  ciompany. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

The  issues  submitted  were  as  follows; 

(1)  Is  the  plaintiff's  claim  for  damages  paid 
to  M.  Hoffman  &  Bro.  barred  by  the  statute  of 
limitations?    Answer :    No. 


•For  other  oases  soo  same  topic  and  section  NUMBBR  In  Dec  Dig.  A  Am.  Dig.  Koy-No.  Series  *  Rop'r  Index** 
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(2)  Wbat  amount  b  due  the  plaintiff  paid  M. 
Hoffman  ft  Bro.  damages  to  the  337  bags?  An- 
swer:   $T28.41. 

(S)  Is  the  plaintiff  Indebted  to  the  defendant 
for  interest  on  the  deferred  payments  on  the 
pnrchase  money  of  the  boats?    Answer:    No. 

(4)  What  amount  is  due  the  plaintiff  by  de- 
fendant for  money  had  and  received?  Answer:' 
$2,247.70. 

Upon  the  judgment  rendered,  the  defend- 
ant appealed.  ' 

J.  Kenyon  Wilson,  of  Elizabetb  City,  for 
appellant  Aydlett  ft  Simpson,  of  Elizabeth 
City,  for  appellee. 

BBOWN,  J.  This  action  Is  brought  to  re- 
coyer  a  balance  due  from  tbie  defendant  un- 
der a  traffic  contract,  together  with  certain 
damages,  for  injury  to  peanuts,  which  the 
plaintiff  alleges  It  has  been  compelled  to  pay, 
whltih  injury '  was  caused  by  the  negligence 
of  the  defendant 

[1]  First  The  plaintiff  claims  that  in  June, 
1910,  It  received  from  M.  Hoffman  &  Bro.  a 
lot  of  peanuts,  whldi,  under  its  traffic  con- 
tract with  the  defendant,  it  delivered  to  the 
defendant  in  good  condition.  The  plaintiff 
further  alleges  that  these  peanuts  were  dam- 
aged by  the  negligence  of  the  defendant  while 
In  transit  to  Suffolk,  Va.  The  defendant  de- 
nies the  negligence,  and,  also,  pleads  the 
statute  of  limitations.  The  question  of  neg- 
ligence was  properly  submitted  to  the  Jury, 
and  there  is  abundant  evidence  in  the  rec- 
ord tending  to  support  the  allegation. 

The  president  of  the  Le  Boy  Steamboat 
Company  testtfles: 

"The  peanuts  wen  refused  at  Suffolk.  I 
went  to  the  agent  of  the  Suffolk  Peanut  Com- 
pany, and  he  advised  me  that  the  peanuts  had 
been  refused.  Most  of  them  were  smolcing  from 
the  heat.  The  doors  of  the  railroad  cars  were 
gone,  and  the  rain  beat  in.  The  rain  was  uni- 
versal for  two  or  three  weeks.  The  agent  of 
the  railroad  said  that  It  rained.  There  was 
nothing  to  keep  the  rain  out  except  two  or 
three  slats.  The  doors  were  shut.  They  were 
about  six  feet  high  and  about  ten  feet  wide. 
There  was  nothing  in  the  .space  to  keep  the  rain 
from  beating  in.  The  ears  were  in  a  bad  con- 
dition, and  one  bad  a  leaky  roof.  I  called  Mr. 
Warren's  attention  to  it,  and  I  told  him  that  they 
hnd  no  buiiineas  to  put  peanuts  in  that  car. 
The  cars  were  wet  from  the  inside.  I  did  not 
see  any  cracks  in  the  cars,  but  the  roof  was 
wet." 

It  is  contended  further  that  the  claim  Is 
barred  by-  the  statute  of  limitations.  We 
<te  not  tbink  upon  the  admitted  facts  that 
the  plea  can  be  sostained.  It  la  true  the 
action  was  commenced  on  the  18th  of  May, 
1012,  and  the  original  complaint  was  ffled 
on  the  24th  of  May,  1912.  The  action  ap- 
pears originally  to  have  been  brought  for  an 
accounting  and  settlement  of  the  freight 
money  due  the  plaintiff  under  the  traffic 
contract  We  find  no  mention  in  the  com- 
plaint of  the  damages  to  the  peanuts,  which 
were  delivered  to  the  defendant  company 
in  June,  1910 ;  nor  do  we  find,  as  attempted 
to  be  pointed  out  by  the  plainttfTs  counsel, 
any  reference  to  this  demand  In  the  bill  of 
psrtlcaUra.    But  an  aoimtdment  to  the  com- 


plaint was  ffled  on  the  8tb  of  Jlanuary,  1914, 
and  the  plaintiff  claims  Oiat  cause  of  action 
did  not  arise  until  July,  1911,  the  time  when 
the  plaintiff  paid  the  money  for  the  damages 
to  the  dilpper  of  the  peanuts.  In  this 
amended  complaint  the  allegations  concerning 
the  injury  to  the  jDeanuta  and  tlie  payment 
therefor  by  the  plaintUt  are  fully  set  out 

[2]  We  are  of  opinion  that  the  filing  of 
the  amended  complaint  was  a  matter  in 
the  discretion  of  the  court,  and  that  while 
it  is  practically  an  additional  cause  of  ac- 
tion, it  is  so  germane  to  the  original  cause 
of  action  that  both  may  be  eonsldered  in  one 
action. 

13]  If  tlie  cause  of  action  arose  In  June, 
1910,  when  the  peanuts  were  injured,  then 
we  tbink  the  claim  would  be  barred  by  the 
statute,  but  in  our  opinion,  the  cause  of  ac- 
tion did  not  arise  until  the  money  was  paid 
by  the  idalnttff  to  the  owner  of  the  peanuts, 
and  that  was  in  July,  1911. 

His  honor,  therefore,  correctly  cbar:ged  the 
jury: 

"If  you  shall  find  that  from  the  time  the  pay- 
ment was  made  until  the  complaint  was  med 
this  January  there  was  less  than  three  years,  Oa 
statute  does  not  bar  the  claim.  If  the  pay- 
ments were  made  in  July,  1011,  then  tlie  stat- 
ute does  not  hex  tlie  daini,  and  yon  eonld  an- 
swer the  issue  'No.'" 

As  between  the  common  carrier  and  tbe 
slilpper,  the  cause  of  action  would  arise 
wlien  the  damage  ensued  and  the  injury  was 
inflicted;  but  now,  as  between  common  car- 
riers themselves,  a  cause  of  actkni  would 
not  arise  in  behaU  of  one  carrier  against 
the  other  untU  the  oommon  carrier  suing  for 
tbe  same  had  paid  the  damages,  as,  until 
that  had  beoi  done^  It  would  have  sustained 
no  injury. 

The  Le  Boy  Steamboat  Company  and  the 
defendant  were  practically  copartners  in  the 
transportation  business,  and  each  is  liable 
for  any  damage  resulting  from  delay  or 
otherwise  on  the  lines  of  each  other,  but  the 
one  could  not  recover  from  the  other  dam- 
ages which  it  had  never  been  called  upon 
or  required  to  pay.  Mills  v.  By.  Co.,  119 
N.  C.  694,  26  S.  E.  854,  56  Am.  St  Bep.  682. 

There  is  quite  a  distinction  between  the 
case  at  bar  and  that  of  the  Penmu  Co.  v.  C 
M.  ft  St  Paul  By.  Co.,  144  lU.  197,  33  X.  B. 
415.  In  tliat  case  one  rallrobd  company  sued 
another  for  goods  wliich  it  bad  delivered  to 
it  and  which  the  defendant  company  had  al- 
lowed to.  go  astray,  and  for  whlpfa  a  judg- 
ment had  been  rendered  in  liehalf  of  the 
owner  against  the  plaintiff  company.  Tliere 
is  nothing  in  the  record  which  shows  that 
there  was  any  traffic  contract  existing  be- 
tween the  two  companies  for  joint  transport 
tation.  At  the  time  the  judgment  was  ren- 
dered, in  1S93,  the  Carmack  amendmesat  wasi 
not  In  force.  Therefore  it  was  the  ordinary 
case  of  a  bailee  delivering  goods  to  anotiier 
bailee,  o^  of  one  common  carrier  employing 
another  common  carrier  as  Its  agcsit  to  make 
dellveqy  of  goods  which  had  peea  received  by 
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it.  In  that  case  the  cause  of  action,  as  was 
properly  beld  by  the  Illinois  conrt,  arose  In 
behalf  of  the  Pennsylvania  Ck)mpany  against 
the  defendant  company  when  It  failed  to 
make  delivery  of  the  goods. 

We  think  the  cause  of  action  accrued  here 
when  the  Le  Roy  Steamboat  Company  paid 
the  money  to  Hoffman.  It  is  contended  that 
there  Is  no  evidence  in  the  record  that  the 
steamboat  company  ever  paid  the  money  to 
Hoffman.  This  contention  cannot  be  sus- 
tained. There  la  evidence  In  the  record  of 
two  drafts  dated  July  28,  1911;  one  for  $1,- 
650,  and  one  for  $200.  It  is  contended  by 
the  plalntliT  that  these  drafts,  drawn  on  the 
funds  of  the  Le  Roy  Steamboat  Company, 
in  the  hands  of  the  defendant,  and  paid  by 
the  defendant  and  charged  up  to  the  Le  Roy 
Steamboat  Company,  embraced  the  money 
paid  for  the  damaged  peanuts,  and  there  is 
evidence  to  sustain  this  contention. 

[4]  It  is  true,  as  contended,  that  no  jndg- 
ment  has  ever  been  rendered  against  the 
plaintiff  company  for  these  damages,  but  the 
plaintiff  was  not  obliged  to  stand  a  suit  for  a 
claim  which  it  acknowledged  to  be  just  The 
burden  of  proof  is  upon  the  plaintiff,  and 
was  so  placed  by  the  Judge  below  to  make 
out  this  claim  against  the  defendant  by  a 
dear  preponderance  of  evidence. 

in  Second.  It  is  contended  that  his  honor 
erred  in  refusing  to  charge  the  jury  that  the 
defendant  was  not  indebted  to  the  plaintiff 
for  interest  on  the  deferred  iiayments  for 
the  steamboats,  purchased  by  the  I«  Roy 
Steamboat  Company  from  the  defendant.  It 
appears  that,  by  vlrtae  of  a  written  contract, 
the  defendant  sold  to  the  said  steamboat 
company  three  steamers  for  the  sum  of  $15,- 
<X)0;  $4,000  of  which  was  paid  In  cash,  and 
$11,000  was  to  be  paid  in  33  equal  monthly 
installments  of  $333.33  each. 

It  is  admitted  in  the  defendant's  answer 
that  there  was  an  agreement,  entered  into 
between  the  defendant  and  plaintiff,  by  which 
certain  through  rates  were  established  over 
said  lines,  and  the  agreement  provided  that, 
the  defendant  should  apply  the  money  due 
the  Le  Roy  Steamboat  Company  to  the  ad- 
justment of  claims  of  the  defendant  against 
the  said  company.  The  plaintiff  claims  that 
these  Interest  charges,  if  any  were  due  under 
the  contract  for  the  sale  of  the  steamers, 
were  paid  by  the  defendant  to  Itself,  out  of 
these  moneys  belonging  to  the  plaintiff.  That 
iiuestlon  was  left  to  the  jury,  we  think,  very 
correctly  In  these  vvords  by  his  honor: 

"I  charge  you  that,  if  you  shall  find  from  the 
«videDce  that  at  the  time  that  the  monthly  pay- 
ments became  dne  that  the  defendant  com- 
I»any  had  in  its  bands. money  of  the  plaintiff 
company  sufficient  to  meet  the  monthly  pay- 
ments as  they  fell  due,  the  defendant  would  be 
entitled  to  no  interest,  and  therefore,  if  you 
•o  find  from  (be  evidence,  It  would  b«  your  duty 
to  disallow  the  claim  for  interest" 

The  defendant  contends  that  there  was  no 
eridenoe  to  support  this  charge.  There  is 
not  only  evidence  offered   by  the  plaintiff 


tending  to  support  it  bat  the  defendant's 
own  witness  Metcalf  testified: 

"The  payments  were  made  each  month.  I  will 
not  say  that  every  month  the  steamboat  com- 
pany did  not  have  enough  in  our  hands  to  pay 
the  amount  due.  Whatever  we  owed  the  steam- 
boat company  at  the  Ist  of  the  month  did  not 
go  to  its  credit  till  the  25th.  I  presume  that 
we  had  more  than  eiiougb  on  the  25th  of  each 
month  to  pay  the  account  of  the  steamboat  com- 
pany." 

This  evidence  la  sufficient  to  go  to  the 
jury  so  as  to  call  upon  the  defendant  to  show 
exactly  what  funds  it  had  in  Its  hands  be- 
longing to  the  plaintiff  at  that  tlm&  Having 
failed  to  do. so,  we  think  the  jury  warranted 
in  finding  the  issue  In  favor  of  the  plaintiff. 

We  have  carefully  examined  the  other  ex- 
ceptions taken  by  the  defendant,  and  we 
find  them  to  be  without  merit 

No  error. 

Defendant's  AppeaL 

[61  At  the  following  term  of  court  the  de- 
fendant moved  to  set  aside  the  judgment  ren- 
dered at  the  February  term,  1914,  upon  the 
ground  of  surprise,  inadvertence,  and  excus- 
able neglect  A  number  of  affidavits  were  fil- 
ed, upon  which  his  honor  Judge  Ferguson 
made  his  findings  of  fact  and  declined  to  set 
aside  the  judgment,  and  the  defendant  ap- 
pealed. 

It  Is  said  in  the  brief  of  counsel  for  the  de- 
fendant that  the  neglect  In  this  case  consist- 
ed in  the  failure  of  the  defendant  to  draft 
its  complaint  and  allege  that  there  had  been 
a  mistake  of  the  draftsman  in  drawing  the 
contract,  and  in  failing  to  Introduce  evidence 
of  this  mistake.  It  was  an  equitable  defense 
which  should  have  been  pleaded,  and  counsel 
failed  to  plead  the  same,  and  failed  to  have 
evidence  at  the  trial  to  support  the  conten- 
tion. 

We  tad  uix>n  an  examination  of  the  record 
that  the  defendant  not  only  answered  the 
original  complaint,  but  in  February,  1914, 
before  his  case  was  tried,  filed  an  answer  to 
the  amended  complaint  It  is  true  the  coun- 
sel did  not  set  up  these  particular  defenses 
referred  to  in  his  brief,  but  the  court  can- 
not set  aside  a  judgment  for  that  reason. 
The  case  was  tried  before  a  jury,  by  coun- 
sel on  both  sides,  and  the  Issues  submitted. 
These  issues  were  responsive  to  tbe  pleadings, 
and  if  thQ  counsel  desired  other  issues  sub- 
mitted,' he  should  have  tendered  them  to  the 
oonrt  and  it  was  his  privilege  to  ask  the 
conrt  to '  allow  him  to  amend  his  answer. 
Nothing  of  that  sort  was  done.  '  It  is  too 
late,  therefore,  after  the  trial  is  over  and 
judgment  Is  rendered,  at  a  subsequent  term 
to  ask  the  court  to  set  aside  a  judgment  be- 
cause certain  defenses  were  not  made  at  the 
time  of  the  trial. 

It  Is  held  in  Stockton  y.  Mining  Oa,  144 
N.  C.  596,  57  S.  B.  335,  that  an  Order  of  the 
conrt  below  setting  aside  a  judgment  by  de- 
fault and  Inquiry  will  be  reversed  on  appeal 
by  the  Supreme  Court  when  it  appears  that 
the  delay  in  filing  the  answer  was  occasion- 
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ed  by  the  system  of  the  defendant  In  employ- 
ing foreign  counsel  to  draft  the  answer,  when 
such  could  hare  been  left  to  the  local  counsel 
in  attendance  upon  the  court. 

In  the  affidavits  and  flndinga  in  this  case 
no .  reason  is  given  why  the  counsel,  who 
tried  the  case  in  the  superior  court  of  Pas- 
quotank county,  could  not  as  well  have  plead- 
ed in  his  answer  these  several  defenses  with- 
out the  assistance  of  the  general  counsel  of 
the  defendant 

The  ruling  of  his  honor  refusing  to  set 
asl^e  the  Judgment  is  affirmed. 


aee  N.  c.  SO) 

NBAIi  ▼.  CAMDEN  FERRY  CO. 


(No.  83.) 


(Supreme  0>art  of  North  Carolina.    Sept  23, 
1914.) 

1.  BviDBNCE     (8    457*)— Paboi    Evidence— 

WbITTEN      CONIHACT— BXPliANAHON— Tech- 

kicai,  Mxakino  or  Wobdb. 

Where  a  contract  and  specifications  for 
the  construction  of  a  bridge  provided  that  the 
len^h  and  number  of  piles  estimated  was  under- 
Btood  to  be  an  approximation  aa  nearly  as  might 
be  forecasted,  and  not  a  definite  term  in  the 
contract,  and  it  appeared  that  the  piles  required 
were  28.4  per  cent  in  excess  of  the  lineal  feet 
specified,  evidence,  in  an  action  to  recover  for 
extra  piling,  etc,  that  the  word  "approxima- 
tion" In  bridge  construction  had  a  technical 
meaning,  and  provided  for  a  variation  of  be- 
tween 3  and  5  per  cent  only,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  2104,  2107,  2108;  Dec  Dig.  | 
467.*1 

2.  Tbiai.  (I  186*)— Questions  fob  Coubt  ob 
Jtjbt— CoNSTBUcnoH  OF  Contract. 

While  the  construction  of  a  written  con- 
tract is  ordinarily  for  the  court,  yet  if  the  lan- 
guage is  doubtful  in  the  sense  that  it  requires 
the  exposition  of  experts  or  explanations  by 
evidence  of  trade  oaage  or  other  eztraneoos  cir- 
cumstances, the  qnestion  should  be  submitted 
to  the  jury  under  appropriate  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  U  318,  320,  321 ;   Dec  Dig.  {  ISO*} 

8.   CONTBACTB     (|     152*)— CONSTBUCmON— AK- 

BioTTOUB  Wobdb. 

When  words  in  a  written  contract  are  am- 
biguous and  uncertain  they  should  be  given 
that  meaning  which  all  the  facts  and  surround- 
ing circumstances  show  that  the  parties  intend- 
ed them  to  have. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  il  732,  788,  788;   Dec  Dig.  {  162.*] 

Appeal  from  Superior  Court,  Beaufort 
County;  Ferguson,  Judge. 

Action  by  R.  S.  Neal  against  the  Camden 
B'eriy  Company  to  recover  an  alleged  bal- 
ance due  on  a  contract  to  build  a  bridge  for 
defendant  The  court  instructed  the  Jury  to 
find  for  plaintiff  $284.95,  the  amount  admit- 
ted by  defendant,  and  plaintiff  excepted  and 
appealed.    Reversed. 

Small,  MacLean,  Bragaw  &  Rodman  and 
Daniel  ft  Warren,  all  of  Washington,  for  ap- 
pellant Aydlett  ft  Simpson,  of  Elizabeth 
City,  and  Ward  ft  Grimes,  of  Washington, 
for  appellee. 


BROWN,  J.    The  plaintiff  testified: 

"That  he  entered  into  a  contract  with  the 
defendant  for  which  he  was  to  be  paid  $10,000 
for  the  construction  of  a  bridge ;  that  John  W. 
Hays,  of  Pittsburg,  was  the  chief  engineer  for 
the  Camden  Ferry  Company,  who  made  the 
plans  and  specifications  submitted  to  contrac- 
tors upon  which  to  base  bids  for  work,  and 
that  Hays  finally  received  and  accepted  the 
work;  that  Hays  had  his  representative,  Mr. 
Greenleaf,  directly  in  charge  and  supervision 
of  the  work,  and  Hays  himself  came  occasion- 
ally and  was  present  when  the  bridge  was 
finally  accepted.  The  specifications  upon  which 
the  bid  was  made  contained  the  approximate 
length  of  each  pile  in  the  bridge,  and  when  the 
work  was  done  the  total  length  of  the  overrun 
was  28.4  per  cent  in  excess  of  the  specifica- 
tions." 

The  substance  of  the  plaintUTs  claim 
(over  and  above  the  sum  admitted  to  be  due) 
is  for  longer  piling  than  those  called  for  in 
the  defendant's  engineer's  spedflcatlona. 

The  plaintiff  further  testified  that: 

"A  reasonable  value  for  the  excess  of  mate- 
rial used  was  $606.17,  and  a  reasonable  value 
of  additional  material  and  work  aggregates  a 
total  of  $1,125.60,  amounting  to  an  excess  ot 
28.4  per  cent,  in  lineal  feet  over  the  specifica- 
tions contained  in  the  plans  prepared  by  the 
engineer  for  the  company,  aa  the  basis  of  bids 
for  the  work." 

The  contract  and  spedflcatlona  contained 
this  clause: 

"The  length  and  numter  of  pilei  estimated  a* 
follovit,  which  M  Ufiderttood  to  be  an  approai- 
mation  at  nearly  a*  may  he  forecatted  from  the 
plant,  profUet  and  intpeotOtn  of  toil,  but  i* 
not  a  definite  term  m»  tnit  oontraot." 

[1]  The  plaintiff  offered  to  prove  that  In 
bridge  construction  the  word  "approximation" 
has  a  technical  meaning,  understood  and  ac- 
cepted by  civil  engineers  and  contractors  in 
the  preparation  of  contracts  and  spedflca- 
tions.  The  plaintiff  qualified  as  an  expert 
bridge  builder,  and  offered  to  testify  that  in  all 
speciflcationB  for  bridge  building  an  approxi- 
mate length  of  a  pile  would  mean  that  it 
ought  to  be  within  3  to  5  per  cent  of  the 
absolute  or  true  length.  It  is  insisted  that 
this  question  should  have  been  submitted  to 
the  Jury  to  determine  whether  or  not  28L4 
per  cent  excess  in  lineal  feet  over  the 
amount  called  for  in  the  plans  and  contract 
would  be  approximately  the  same  as  those 
called  for  in  the  plana  and  contract  We  are 
of  opinion  his  honor  erred  In  excluding  this 
evidence. 

It  is  well  settled  that  where  words  or  ex- 
preasions  are  uaed  in  a  written  contract, 
which  have  in  particular  trades  or  vocations 
a  known  technical  meaning,  parol  evidence 
is  competent  to  Inform  the  court  and  Jury 
as  to  the  exact  meaning  of  such  expression 
in  that  particular  trade  or  vocation,  and  it 
is  for  the  Jury  to  hear  the  evidence  and  give 
effect  to  such  expressions  aa  they  may  find 
their  meaning  to  be.  Moore  v.  Eason,  33  N. 
C.  560 ;  Blalock  v.  Clark,  137  N.  C.  142,  49 
8.  E.  88;  Ward  v.  Gay,  137  N.  G.  399,  49 
S.  E.  884;    Hutton  v.  Warren,  1  M.  ft  W. 
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t66;  Sargent  T.  Adams,  S  Gray  (Mass.)  72, 
63  Am.  Dec.  T1& 

[2]  While  the  construction  of  a  written 
contract  is  ordinarily  a  matter  for  the  court, 
yet  where  the  language  used  is  doubtful  in 
the  sense  that  it  requires  the  exposition  of 
experts  or  explanations  by  evidence  of  the 
usage  of  trade  or  other  extraneous  drcum- 
Btances,  such  testimony  is  admissible  and 
should,  under  appropriate  instructions,  be 
submitted  to  the  Jury.  Simpson  r.  Pegram, 
112  N.  a  S44.  17  S.  B.  430;  1  Greenleaf 
Bt.  280;  Page  on  Ck>ntract8,  toL  2,  i  1107; 
Mcintosh  on  Contracts,  .pp.  492-602. 

[S]  When  words  are  ambiguous  and  un- 
certain in  their  meaning,  they  should  be  giv- 
en that  meaning  which  all  the  facts  and 
surrounding  circumstances  show  that  the 
parties  intended  them  to  havo.  Railroad  ▼. 
Railroad,  147  N.  C.  368,  61  S.  JH  185,  125 
Am.  St  Rep.  550,  23  L.  R.  A  CN.  S.)  223,  15 
Ann.  Cas.  363. 

We  understood  it  to  be  admitted  that  the 
necessity  for  the  extra  long  piling  was  not 
disputed,  and  there  is  abundant  evidence  to 
prove  that  they  were  furnished  with  the 
knowledge  and  consent  of  the  defendant's 
engineer.  It  follows,  therefore,  that  if  the 
Jury  should  find  by  a  preponderance  of  the 
evidence  that  the  word  "approximation" 
when  used  in  such  contracts  has  the  well- 
understood  meaning  ascribed  to  it  by  the 
plalntUt,  he  would  be  entitled  to  recover  for 
the  extra  expense  and  labor  incident  to  fur- 
nishing the  extra  long  piling. 

New  trlaL 

(98  s.  C.  198) 

STATE  V.  LEMACKS.     (No.  8981.) 

(Supreme  Court  of  South  GaroUna.     Sept.  8^ 
1914.) 

1.  HOmOIDB  (I  250*)— VKBDIOT— EVIDKNOB. 

Where  defendant  admitted  that  he  killed  de- 
ceased with  a  deadly  weapon  and  the  testimony 
was  conflicting  as  to  the  drcumstances  under 
which  the  homicide  was  committed,  an  objection 
tliat  there  was  no  competent  evidence  to  sup- 
port a  conviction  was  unsustainable. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {|  615-«17;  Dec.  Dig.  i  260.*] 

2.  Cbiuinal  Law  (f  1170*)— Rievntw— Habm- 
ij»a  Ekbos— Evidence — motive. 

Where,  in  a  prosecntion  for  murder,  it  was 
admitted  by  defendant,  and  not  denied  by  the 
state,  tliat  there  was  bad  blood  between  the 
parties,  or  at  least  ill  will  on  the  part  of  de- 
fendant towards  the  deceased  when  ne  went  to 
see  deceased  on  Thursday  prior  to  .the  killing. 
It  was  not  ground  for  reversal  that  decedent's 
father  was  not  permitted  to  answer  a  question 
as  to  whether  defendant  and  deceased  were  on 
good  terms  the  Thursday  afternoon  that  defend- 
ant went  to  see  deceased  about  the  way  be  had 
outraged  defendant's  sister. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i|  8145-3153;  Dec.  Dig.  i 
1170.*] 

3.  Cktminai,  Law  (|  11«9*)  — Appbai,— Bti- 

DENCE— C0NFE8SI0W&— PBBJTJMCT. 

Where,  in  a  prosecution  for  homicide,  de- 
fendant did  not  deny  that  he  killed  deceased,  and 
hia  counsel  stated  that  the  defense  was  and 
thp  bnrden  of  the  testimony  showed  that  defend- 


ant killed  deceased  on  account  of  deceased's 
outrage  perpetrated  on  defendant's  sister,  and 
defendant  introduced  his  sister  as  a  witness  to 
show  that  he  had  killed  deceased  on  account 
of  his  conduct  toward  her,  defendant  was  not 
prejudiced  by  the  admission  of  certain  confes- 
sions of  the  same  fact  made  by  defendant  to 
police  officers  under  promise  of  assistance;  an- 
other witness  having  testified  without  objections 
as  to  confessions  made  to  him  by  defendant 
wliich  were  substantiaily  to  the  same  effect. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gf  754,  8088,  3180,  3137-^143; 
Dec  Dig.  i  1169.'] 

4.  GBnaRAi.  Law  (|  1170*)— Review— Habm- 
iiBSS  Ebbos— EVIOENCB— lu.  Fbelinq. 

Where,  in  a  prosecution  for  homicide,  it  ap- 
peared, both  by  ue  testimony  of  witnesses  and 
by  defendant's  admiraions  that  ill  feeling  exist- 
ed between  defendant  and  deceased,  and  that  de- 
fendant killed  deceased  because  of  his  ill  treat- 
ment of  defendant's  sister,  it  was  not  ground  for 
reversal  to  refuse  to  allow  the  latter  to  testify 
how  she  had  been  treated  by  deceased  prior  to 
the  killing,  and  as  to  her  condition  and  state  of 
mind  after  she  had  been  assaulted  by  deceased. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3146-3153;  Dec.  Dig.  | 
1170.*] 

5.  EOUICIDE     (i    297*)  — IKBIBUOTIONS  — UH- 

WBITTBN  Law.  • 

In  a  prosecntion  for  homicide,  alleged  to 
have  been  committed  by  reason  of  deceased's  as- 
sault on  defendant's  nnmarried  sister,  an  in- 
struction that  the  higher  or  unwritten  law  has 
no  force  in  South  Carolina,  that  no  one  has  a 
right  to  appeal  to  any  other  tribunal  than  the 
court,  and  that  no  one  has  a  right  to  take  the 
law  into  his  own  hands,  etc.,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  611 ;  Dec  Dig.  {  297.*] 

6.  GBiinRAi.  Law  (|  800*)  —  Elba  or  Not 
Guilty— iNSAniTT. 

Where  accused,  in  a  prosecution  for  homi- 
cide, pleaded  not  guilty,  such  plea  inclnded  the 
issue  of  tanity,  and  hence  it  was  error  for  the 
court  to  charge  that  the  plea  ist  insanity  was 
not  put  in  as  a  defense,  and  that  if  a  man  sets 
up  as  one  of  his  defenses  that  he  was  Insane, 
the  burden  is  on  him  to  prove  such  Insanity,  and 
that  if  he  had  sense  to  know  whether  he  was 
doing  right  or  wrong,  he  would  be  responsible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Wg.  Ii  684-686;  Dec  Dig.  |  300.*] 

Gary,  C  3.,  and  Hydrlck,  Fraser,  Watts,  and 
Gage,  JJ.,  dissenting  in  part 

Appeal  from  General  Sessions  Ctrcoit 
Court  of  Colleton  Conntj;  I.  W.  Bowman, 
Jndge. 

I.  8.  Lemacka  was  convicted  of  murder, 
and  be  appeals.    Reversed. 

D.  B.  Peurifoy,  of  Walterboro,  for  appel- 
lant Jas.  K.  Peurifoy,  Acting  Sol.,  of  Wal- 
terboro (Padgett  Lemadca  ft  Moorer,  of  Wal- 
terboro, of  counsel),  for  the  State. 

WATTS,  J.  I  cannot  concur  in  the  opin- 
ion of  the  (THIEF  JUSTICE.  I  think  the 
circuit  Judge  was  in  error  in  permitting  the 
witnesses,  Dave  Blocker  and  John  Nettles,  to 
testify,  over  objection,  as  to  the  alleged  con- 
fession of  the  defendant  as  it  was  made  be- 
yond question  under  an  inducement  or  re- 
ward, and  confessions  made  and  testified  to 
by  officers  should  always  be  received  with 
caution,  and  the  court  t)efore  receiving  it 
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should  have  It  to  be  made  clear  that  it  was 
free  and  voluntary  and  not  under  duress,  or 
the  party  making  it  was  uninfluenced  by 
hope  or  help  or  reward.  The  court  found 
that  the  defendant  was  offered  certain  in- 
ducements by  the  constables,  and  they  offered 
to  help  him  if  he  told  what  happened,  and 
upon  these  promises  the  defendant  made 
certain  statements;  later  he  was  sent  to  the 
penitentiary  and  was  brought  back  by  one 
of  these  constables,  and  he  repeated  to  him 
the  same  statement  It  foUowa  that  if  his 
first  statements  were  made  by  promise  to 
help  him,  and  was  not  such  a  free  and  volun- 
tary statement  as  could  be  received  as  com- 
petent evidence,  then  the  same  objection 
could  be  made  to  the  last  statement.  The 
defendant  had  every  reason  to  assume  that 
the  promise  to  help  him  by  the  same  con- 
stable held  good,  and  that  he  was  talking 
to  one  who  was  his  friend  and  had  promised 
to  aid  and  assist  him. 

The  sixth  exception  should  be  sustained. 
His  honor  violated  the  plain  mandate  of  the 
Constitution,  which  forbids  the  Judge  to 
charge  on  the  facts.  The  defendant  had  at- 
tempted to  show  that  the  deceased  had  out- 
raged his  sister,  and  they  had  discussed  it 
What  took  place  between  the  deceased  and 
the  defendant  in  conversation  that  led  up 
to  the  difficulty  was  competent  Either  the 
state  or  the  defendant  had  the  right  to  show 
by  words,  acts,  or  deeds  the  mental  attitude 
of  each  other  at  the  time  of  the  killing,  and 
it  was  competent  for  the  defendant  to  show 
that  the  quarrel  arose  by  reason  of  the  Infor- 
mation he  had  received  that  his  sister  had 
been  assaulted  and  maltreated.  This  infor- 
mation was  conveyed  to  the  deceased,  and 
it  was  for  the  Jury  to  say  whether  this  was 
true  or  not  end  for  them  to  determine 
whether  the  defendant  maliciously  killed  the 
deceased,  or  whether  he  killed  him  in  heat 
and  passion  upon  sufficient  legal  provocation, 
or  acting  In  self-defense,  and  his  honor  should 
not  have  used  the  language  he  did  to  the 
Jury,  charged  with  trying  a  person  charged 
with  a  capital  offense;  it  might  be  all  right 
on  the  stump,  or  In  a  charge  to  the  grand 
Jury,  in  telling  the  Jury  tliat  any  one  who 
pleaded  the  higher  law  was  guilty  of  murder, 
taken  In  connection  with  the  effort  defendant 
had  made  to  show  that  the  ill  use  accorded 
his  sister  by  the  deceased  brought  about 
the  difficulty,  was  higbly  prejudicial  to  the 
defendant,  and  no  doubt  influenced  the  Jury. 
The  Cpnstltutlon  of  1895  in  respect  to  the 
power  and  duty  of  the  Judge  in  charging 
Juries  Is  quite  different  from  the  Constitu- 
tion of  1868,  and  was  clearly  understood  by 
the  bench  and  bar  and  people  as  Intended 
to  leave  the  Jury  sole  Judges  of  the  facts 
uninfluenced  by  the  court  and  would  be  a 
safe  practice  for  the  court  to  declare  the 
iaw  in  a  plain  short  way. 

[6]  The  seventh  exception  should  be  sus- 
tained. When  the  defendant  put  in  the  plea 
of  "not  guilty,"  that  carried  wUh  It  all  de- 


fenses, and  be  could  have  put  in  the  plea 
of  insanity  If  he  saw  fit  and  have  Introduced 
evidence  as  to  his  mental  condition,  but  it 
he  was  Insane  at  the  time  of  the  trial,  or  be- 
came insane  after  trial  commenced,  the  Jury 
could  have  taken  that  into  consideration. 
The  Judge,  in  answer  to  question  of  the  fore- 
man, took  from  the  Jury  that  <questlon  be- 
cause he  had  not  pleaded  Insanity ;  the  ques- 
tion itself  shows  that  the  Jury  had  some 
doubts  as  to  bis  sanity,  and  by  the  action  of 
the  Judge  the  defendant  was  deprived  of  the 
right  of  the  Jury  to  consider  that  question; 
this  alone  in  my  opinion  should  require  the 
verdict  to  be  set  aside,  as  it  deprived  the 
defendant  of  a  substantial  right  sod  was 
highly  prejudicial.  I  think  that  the  Judg- 
ment should  be  reversed  and  a  new  trial 
granted. 

A  majority  of  the  court  being  of  opinion 
that  a  new  trial  should  be  granted,  it  is  the 
Judgment  of  the  court  that  the  Judgment  be 
reversed  and  new  trial  granted. 

FRASER,  3.  I  concur  with  the  CHIEF 
JUSTICE  in  all  except  the  seventh  exception; 
as  to  the  seventh  exception,  I  concur  witb 
WATTS,  J. 

OAOB,  J.  I  am  of  opinion  a  new  trial 
should  be  granted:  (1)  Because  the  defend- 
ant's confession  was  Involuntary;  and  (2) 
because  the  Jury  was  not  fully  Instructed 
about  its  full  power  (In  effect)  to  fix  the 
penalty — a  matter  which  gava  the  jury  very 
grave  concern. 

OART,  a  X  [1]  The  defendant  I.  8.  Le- 
macks  (generally  called  "Cap."  Lemacks) 
was  tried  at  the  November  term  of  the  court 
of  general  sessions  for  Colleton  county,  on 
an  indictment  charging  him  with  the  mur- 
der of  Aquilla  Blocker  (commonly  known  as 
"Quillie"  Blocker).  The  Jury  rendered  a 
verdict  of  guilty  of  murder,  and  be  was 
sentenced  to  be  electrocuted.  From  said 
sentence  he  appealed  to  this  court  on  sever- 
al exceptions,  the  first  of  which  was  as  fol- 
lows: 

(1)  "The  presiding  judge  erred  In  not  grant- 
ing defendant's  motion  for  a  new  trial,  there 
bein^  no  competent  evidence  to  support  the 
verdict." 

This  exertion  was  not  argued,  but  waiv- 
ing such  objection,  it  cannot  be  sustained, 
as  the  defendant  admitted  that  he  had  killed 
the  deceased  with  a  deadly  weapon,  and  the 
testimony  was  conflicting  as  to  the  drcum- 
stances  under  which  the  homicide  was  com- 
mitted. 

[2]  Second  Exception: 

(2)  "The  presiding  judge  erred  in  sustaining 
the  objection  of  the  state,  and  ruling  that  the 
vritness  T.  J.  Blocker  was  not  required  to  an- 
swer the  following  question :  'So  then  they 
were  not  on  good  terms  Thursday  afternoon 
that  I.  S.  Lemacks  went  to  your  house  to  see 
your  son,  about  the  way  he  had  outraged  his 
sister?'— the  error  assigned  being  that  the  ques- 
tion was  perfectly  competent  and  a  vital  point 
in  the 
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The  appellant's  attorney  In  bis  written 
argument  thus  states  the  object  of  the  tes- 
timony: 

"The  purpose  of  this  question  was  to  show  the 
motive  of  the  killing,  to  discredit  the  witness, 
and  to  fix  the  time  when  the  bad  feeling  arose 
between  the  defendaat  and  the  deoeased.  The 
theory  of  the  state  was  that  the  object  of  the 
killing  was  robbery,  while  the  defense  was,  and 
the  burden  of  the  testimony  showed,  that  the 
defendant  killed  the  deceased  on  account  of  an 
outrage  on  his  sister.  It  will  be  seen  from  the 
testimony  that  the  deceased,  hearing  defendant's 
sister  say  that  she  was  going  over  to  her  broth- 
er's in  the  afternoon,  waylaid  her  on  the  roaid, 
and  St  the  point  of  a  pistol  accomplished  his 
purpose.  Several  days  later,  the  defendant  no- 
ticed that  she  was  crying,  asked  her  what  the 
trouble  was,  and  she  told  bim  that  she  had 
been  insulted  by  Blocker.  The  defendant  then 
got  his  shotgun  went  over  to  Blocker's,  and 
what  transpired  there  will  be  seen  from  the 
testimony : 

"Q.  Yon  all  had  a  talk  there?  A.  Yes,  sir; 
I  cursed  him  for  everything  I  could  think  of. 
Q.  Did  yon  all  adjust  the  difference  between 
yon?  A.  Yes,  sir;  certainly  did;  shook  hands 
on  it;  it  was  never  to  be  brought  up  again.  Q. 
Did  he  deny  that  he  had  done  anything?  A. 
Denied  it;  said  that  he  had  asked  an  unfair 
question ;  said  that  that  was  all  that  passed. 
Q.  Why  did  he  say  he  had  insulted  your  sister? 
A.  Said  it  was  the  &nlt  of  liquor,  and  begged 
to  be  excused,  forgiven.  I  told  liim  I  wonid 
forgive  him ;   my  sister  had  denied  it  to  me." 

There  are  two  reasons  why  this  exception 
cannot  be  sustained:  In  the  first  place  the 
witness  was  allowed  to  answer  the  question; 
and  in  the  second  place  it  was  admitted  by 
the  defendant,  and  not  denied  by  the  state, 
that  there  was  bad  blood  betwe«i  the  parties, 
or  at  least  ill  will  on  the  part  of  the  defend- 
ant towards  tbe  deceased,  when  he  went  to 
see  Blocker  on  Thursday,  prior  to  the  homi- 
cide. Furthermore,  such  testimony  would 
Itarc  folded  to  show  that  the  appellant  was 
guilty  of  murder,  after  the  parties  had 
adjusted  their  differences.  In  tbe  manner  Just 
mentioned.  There  was  also  testimony  to 
the  effect,  that  tbe  deceased  went  to  tbe 
home  of  defendant,  on  Friday  evening  after 
they  had  agreed  that  the  matter  was  never 
to  be  brought  np  again,  and  invited  Lemacks 
to  go  coon  hunting  with  him  next  morning, 
which  he  did.  When  they  returned  from  tbe 
coon  bunt,  they  went  to  a  neighbor's  for  a 
bog,  and  returned  together  to  the  home  of 
tbe  deceased.  Tbe  deceased  then  started  to 
a  neighbor's  to  buy  cattle,  and  tbe  defend- 
ant went  with  him  for  the  alleged  purpose 
of  hunting  his  dog,  which  was  lost  In  the 
woods.  Blocker  was  found  dead  in  the 
woods  near  which  the  parties  were  last 
seen  together.    This  exception  is  ovemfled. 

[3]    Third  Exception : 

"The  presiding  judge  erred  in  permitting  the 
witnesses  Dave  Blocker  and  John  Nettles,  con- 
stables in  charge  of  the  defendant,  to  testify  as 
to  a  confession  claimed  to  have  been  made  by 
the  defendant  on  way  to  jail ;  the  said  con- 
fession not  being  madje  free  and  voluntary,  but 
made  under  duress  and  influence  of  hope." 

His  honor,  the  circuit  Judge,  ruled  that 
tbe .  testimony  of  Dave  Blocker  as  to  con- 
fessions made  to  blm  by  the  appellant,  in 
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the  presence  of  J.  C.  Nettles,  were  admissible 
in  evidence  Afterwards,  when  J.  C.  Net- 
tles, testified  as  to  the  confession  made  to 
him  by  the  appellant,  in  the  presence  of  Dave 
Blocker,  the  presiding  Judge  ruled  that  they 
were  incompetent  Tbe  state  then  proceeded 
to  Interrogate  tbe  witness  as  to  confessions 
thereafter  made  by  the  defendant,  when 
being  brought  from  the  penitentiary  by  Netr 
ties,  whereupon  tbe  circuit  Judge  made  tbe 
following  ruling: 

"The  Court:  I  understand  the  facts  are 
these:  That  these  men  made  certain  induce- 
ments to  him,  and  offered  to  help  him  if  be 
would  tell  what  happened,  and  the  defendant 
did  make  a  statement  to  bim  telling  him  certain 
things  he  bad  done;  now  this  same  defendant 
was  afterwards  aeot  to  tbe  penitentiary  for 
safe-keeping,  and  this  same  constable  went  to 
bring  him  back.  Now,  on  his  return  back  he 
voluntarily  volunteered  to  tell  him  what  he 
said  before.'    Go  ahead  and  tell  it" 

The  witness  then  testified  as  follows: 
"A.  He  said  that  he  and  Blocker  were  in  the 
creek,  and  they  had  a  scuffle  and  a  skirmish,  and 
the  gun  was  off  a  piece  lying  by  a  tree,  and 
they  both  ran  for  the  gun,  and  he  beat  Blocker 
to  the  gun,  and  Blocker  started  to  walk  off 
about  eight  feet  from  him,  and  he  shot  bim.  Q. 
Did  he  say  where  he  hit  him?  A.  No,  sir;  he 
didn't  say.  I  then  asked  Mr.  Lemacks,  why  did 
he  kill  him?  He  said,  'Well,  I  killed  him  be- 
cause he  treated  my  sister  like  a  dog.'  Q. 
That  is  what  he  told  you  on  the  way  from  Co- 
lumbia? A.  No,  sir.  Q.  He  told  you  that  on 
the  way  to  jail,  and  corroborated  it  on  the  way 
from  Columbia?  A.  Yes,  sir.  Q.  When  did 
yon  bring  blm  from  Colombia?  A.  Last  Sun- 
day." 

The  defendant  did  not  deny  that  he  kill- 
ed the  deceased.  He  also  Introduced  Itis 
sister  as  a  witness,  for  the  purpose  of  show- 
ing that  he  had  killed  Blocker  on  account 
of  bis '  conduct  towards  her.  Furthermore, 
J.  H.  Johnson  testified,  without  objection, 
as  to  confessions  made  to  him  by  defendant, 
which  were  substantially  to  the  same  effect 
as  those  made  to  Blocker  and  Nettles.  Un- 
der such  circumstances,  it  cannot  be  success- 
fully contended  that  the  testimony  of  the 
constable  was  prejudicial  to  the  rights  of 
the  defendant,  especially  when  we  recall 
tbe  statement  of  appellant's  counsel  that 
"tbe  defense  was,  and  the  burden  of  tbe 
testimony  showed,  that  the  defendant  kill- 
ed the  deceased,  on  account  of  an  outrage 
on  his  sister." 

[4]  Fourth  and  Fifth  Exceptions: 

(4)  "The  presiding  judge  erred  in  refusing  to 
allow  the  witness  Mata  Lemacks  to  testify  how 
she  had  been  treated  by  deceased  prior  to  tbe 
killing ;  tbe  same  being  a  material  point  in  the 
case  and  the  cause  that  led  up  to  the  kilting." 

(5)  "The  presiding  judge  erred  in  refusing  to 
allow  the  witness  Lemacks  for  tbe  defendant  to 
testify  as  to  her  condition  and  state  of  mind 
after  she  had  been  assaulted  by  tbe  deceased; 
the  same  being  important  to  show  what  actu- 
ated the  defendant,  and  what  was  the  cause  of 
tbe  kiUing." 

Tbe  only  purpose  for  which  the  testimony 
mentioned  in  these  exceptions  was  competent 
was  for  the  purpose  of  showing  the  ill  feeling 
of  the  defendant  against  the  deceased,  and, 
this  was  not  only  amply  shown  by  tbe  testi- 
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mony  of  this  witness  and  others,  but  by  the 
udmlssloDS  of  the  defendant  Such  testimo- 
ny was  not  admissible  to  show  malice  on  the 
part  of  the  deceased  against  the  appellant. 
State  T.  Harmon,  79  S.  a  80,  60  S.  B.  230. 

[S]  Sixth  Exception: 

(0)  "The  presiding  jud^e  erred  in  charging 
the  jury  as  foliotva :  'This  court  has  jurisdic- 
tion of  every  crime  and  offense  committed  in 
this  state ;  no  one  has  a  right  to  appeal  to  any 
other  tribunal,  and  if  he  pleads  the  liigher  law, 
he  is  guilty  of  murder" — the  error  assigned  being 
that  the  same  was  bad  law,  a  charge  pn  the 
tacts,  and  tantamount  to  saying,  'In  tliis  case 
the  defendant  has  pleaded  the  higher  law,  and 
is  therefore  guilty  of  murder.' " 

The  sentence  quoted  in  the  exception  la 
only  a  luirt  of  what  tils  honor  charged  in  this 
respect    He  also  charged  as  follows: 

"I  heard  something  here  in  this  case  about  the 
higher  law,  the  higher  law  in  South  Carolina, 
the  highest  law  in  South  Carolina  is  in  this 
courthouse.  This  court  has  jurisdiction  of  ev- 
ery crime  and  offense  committed  in  this  state. 
No  one  has  a  right  to  appeal  to  any  other  tri- 
bunal, and  if  a  man  pleads  the  higher  law,  he  is 
guilty  of  murder.  I  won't  say  If  he  pleads  it 
he  is  guilty  of  murder,  but  he  has  no  right  to 
say  he  took  the  law  into  his  own  hands.  The 
higher  law  has  not  any  force  in  South  Caro- 
lina. I  address  this  to  all  the  audience  here. 
We  very  often  think  there  are  circumstances 
when  we  are  justified  in  taking  the  law  into  our 
own  hands  and  inflicting  punishment  I  tell  you 
that  is  wrong.  In  this  civilized  conntry  of  ours, 
if  a  man  commits  the  highest  offense,  we  ought 
to  bring  him  into  this  courthouse  and  punish 
him.  That  has  nothing  to  do  with  this  case.  I 
only  tell  you  that  the  laws  of  the  state  of  South 
Carolina  ought  to  be  enforced  in  this  court,  and 
I  am  going  to  do  my  duty,  and  I  believe  you 
will  do  yours.  I  believe  you  are  just  as  fear- 
less as  I  am,  and  I  am  going  to  do  my  duty. 
You  take  the  law  as  you  get  it  from  me,  and  tiie 
testimony  as  you  get  from  that  stand." 

In  the  case  of  State  v.  Harmon,  79  S.  0. 
80,  60  S.  B.  230,  this  court  used  the  foUowlng 
language,  In  regard  to  the  so-called  unwritten 
or  higher  law: 

"The  course  of  counsel  for  defense  in  not  ap- 

fiealing  to  the  so-called  unwritten  law  was  high- 
y  commendable.  But  it  was  not  the  less  the 
right  and  manifest  duty  of  the  circuit  judge  to 
warn  the  jury  of  their  obligation  to  try  the 
cause,  not  by  such  so-called  unwritten  law,  but 
by  the  law  of  the  State.  If  this  warning  was 
detrimental  to  the  defendants,  it  could  only 
have  been  so  because  they  had  taken  human 
life  in  violation  of  the  law  of  the  land." 

When  that  part  of  the  charge  in  the  excep- 
tion is  considered  In  connection  with  the  oth- 
er portion  which  we  hare  qnoted,  it  will  at 
once  be  seen  that  the  exception  cannot  be 
sustained. 

We  take  this  occasion  to  express  In  un- 
measured terms  our  commendation  of  the 
views  expressed  by  his  honor  the  circuit  judge, 
and  those  atmounced  in  the  case  of  State  t. 
Harmon,  supra,  by  his  honor  Mr.  Justice 
Woods,  to  whom  It  gives  us  pleasure  to  refer 
as  one  of  the  ablest  and  most  illustrious  ju- 
rists that  ever  adorned  the  bendi  In  South 
Carolina. 

Seventh  Exception : 

(T)  "The  presiding  jud?e  committed  error  in 
answering  the  folluwing  question  of  the  fore- 
man of  the  jury:    'In  a  case  of  this  kind  evi- 


dence of  insanity,  as  exhibited  by  a  man  chain- 
ed with  a  crime,  would  the  jury  be  justified  in 
having  doubt  as  to  his  guilt,  or  not?' — the  error 
assigned  being  that  the  statement  of  the  cir- 
cuit judge,  'Toe  plea  of  insanity  was  not  put  in 
as  a  defense,'  was  a  charge  on  the  facts,  and 
prejudicial." 

The  record  shows  that  the  following  took 
place: 

"Th«  jury  returned  for  instructions,  and  the 
foreman  requested  the  court  to  instruct  them,  on 
the  following  point:  In  a  case  of  this  kind, 
evidence  of  insanity  as  exhibited  by  a  man  chain- 
ed with  a  crime,  would  the  jury  be  justified  in 
having  doubt  as  to  his  guilt  or  not? 

"The  Court :  I  cannot  answer  that  The  plea 
of  insanity  was  not  properly  pleaded  Sn  this 
case;  it  was  not  put  in  as  a  defense.  I  can- 
not help  you  as  to  that.  I  have  nothing  to  do 
with  your  doubts.  I  have  charged  you  as  to 
the  law  of  reasonable  doubt  I  will  charge  yon 
that  if  a  man  seta  up  as  one  of  his  defenses  that 
he  was  insane  at  the  time  he  did  the  deed,  the 
burden  of  proof  is  on  him  to  prove  that  he 
was  insane.  If  be  was  able,  Mr.  Foreman,  to 
know  right  from  wrong,  that  is  a  question  for 
you,  if  he  had  enough  sense  to  know  whether 
he  was  doing  right  or  wrong,  be  would  be  re- 
sponsible." 

While  his  honor  the  circuit  judge  ruled 
that  insanity  had  not  been  Interposed  as  a 
defense,  nevertheless  he  gave  the  appellant 
the  benefit  of  such  defense  when  he  charged: 

"If  he  was  able,  Mr.  Foreman,  to  know  right 
from  wrong,  that  is  a  question  for  you;  if  he 
had  enough  sense  to  know  whether  be  was  do- 
ing right  or  wrong,  he  would  be  responsible." 
State  V.  Bnndy,  24  S.  O.  439,  B8  Am.  Rep.  263. 

The  following  statement  in  the  argument 
of  the  appellant's  attorney,  together  with 
that  hereinbefore  mmtloned,  shows  that 
insanity  was  not  reUed  upon  as  a  defense: 

"The  theory  of  the  dtfense  was  that  the  mo- 
tive of  the  defendant  in-  taking  the  life  of  the 
deceased  was  because  he  had  outraged  his  sis- 
ter." 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  aflBrmed, 
and  that  the  case  be  remanded  to  that  court, 
for  the  purpose  of  having  a  new  day  assigned 
for  carrying  into  execution  ot  the  sentence 
of  the  court 

HYDBICK,  X,  concurs. 

==  (99  B.  C.  89) 

STATE  ex  reL  LONG  et  al  ▼.  JONES  Comp- 
troUer   General      (No.    8939.) 

(Supreme  Court  of  South  Carolina.     Sept  24, 
1914.) 

Statutes     (I    33*)— Appbopbiatiow    Billb— 
Passaob— Pabtiai,  Veto. 

Const  art  4,  f  23,  provides  that  appro- 
priation bills  shall  specify  the  objections  for 
which  the  same  are  made,  and  appropriate  to 
them,  respectively,  their  several  amounts  in 
distinct  items  tind  sections,  and  if  the  Governor 
shall  not  approve  one  or  more  of  the  items  or 
sections,  but  shall  approve  the  residue,  the  bill 
shall  become  a  law  as  to  the  residue  in  like  man- 
ner as  if  he  had  signed  it  Held  that  where 
a  bill  appropriating  money  for  the  confederate 
infirmary  divided  the  appropriation  into  several 
numbered  items,  and  item  3  made  an  appropria- 
tion for  salary  and  wages  of  officers  and  em- 
ployes at  the  infirmary,  according  to  a  specified 
schedule,  the  Governor  having  vetoed  such  item, 
and  his  veto  having  been  sustained  by  the 
House  of  Representatives,  there  was  no  appro- 
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priation  for  the  salarfes  and  wages  of  employSa 
of  the  infirmary. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  36:    Dec.  Dig.  {  83.*] 

Petition  for  mandamns  by  the  State,  on 
relation  of  J.  G.  Long,  Sr.,  and  others,  com- 
posing the  commission  for  the  Confederate 
Infirmary,  against  A.  W.  Jones,  C3omptroUer 
General.    Writ  denied. 

0.  O.  Wyche,  of  Spartanburg,  for  petition- 
ers. J.  Fraser  Lyon,  of  CJolumbla,  for  re- 
spondent 

WATTS,  J.  This  Is  a  petition  addressed 
to  the  court  In  its  original  jurisdiction  for 
mandamus  to  require  the  respondent  to  pay 
out  certain  funds  alleged  to  have  been  appro- 
priated by  the  Legislature  for  the  support 
and  maintenance  of  the  Confederate  Infir- 
mary. Aftef  mle  issued  the  respondent  made 
return,  and  at  the  hearing  all  Issues  of  fact 
raised  by  the  pleadings  were  waived  and 
withdrawn,  and  only  the  questions  of  law 
were  submitted  to  the  court 

It  appears  from  the  facts  of  the  case  ad- 
mitted that  the  Legislature,  by  section  30  of 
the  Appropriation  Bill,  appropriated  $16,100 
for  the  maintenance  of  the  Confederate  In- 
firmary, and  that  was  divided  In  items  1,  2, 
3,  and  4,  and  the  section  30  is  as  follows: 

ItemL    Penalons  |iEOkOOO.OO 

Itaml.  For  malntenana*  ot  Gontederata 
Infirmary,  not  to  Include  any 
■alary,  wages,  or  other  compen- 
■atlon  to  any  officer  or  employ^ 
or  other  person  tor  services  of 
any  kind,  except  the  necessary 
expenses  of  the  members  of  the 
commission  In  attending  the  reg- 
ular meetings  of  said  Infirmary 
as  provided  by  law IIAOO.OO 

Itamt.  For  salaries  and  wages  of  ofllcers 
and  employes  at  said  Infirmary, 
and  In  no  case  other  than  ■■ 
herein  provided,  to  wit: 

d)  For  commandant,  who  shall  reside  on 
the  premises,  and  have  control 
of  the  Institution  subject  to  the 
board  commissioners,  day  and 
night,  a  monthly  salary  not  ex- 
ceeding $50,  together  with  board 
and  lodging  WCOO 

(Xt  For  matron  who  shall  reside  on  the 
premises,  a  monthly  salary  of 
not  exceeding  $50,  together  with 
board  and  lodging tOO.00 

(S)  For  physician  and  all  medical  serv- 
ices required  (or  the  inmates, 
not  exceeding  ISO,  per  month...         600.00 

(4)  For  employte.  Including  cooks,  nurses, 


and  other  servants  or  laborers, 
all  not  exceeding  eight  and  none 
to  receive  more  than  $26  a 
month,  besides  board  and  lodg- 
ing on  the  premises 400.00 

(S)  In  accordance  with  decree  of  Supreme 
Court  for  services  rendered  by 
H.  W.  Richardson  In  January 
and  Febriiarj-,  1913,  $200.00.  For 
services  rendered  by  Dr.  F.  W. 
P.  Butler  In  January  or  Febru- 
ary. 1»1J.  $100.00 J00.00 


Provided,  that  no  munbers  ot  the  board  of  com- 
missioners and  no  Inmate  admitted  aa  indigent  sol- 
diers shall  be  paid  any  salaries  tor  any  services: 
Provided,  further  that  all  officers  and  employfes 
herein  provided  for,  other  than  the  members  of  the 
board  of  commissioners  and  physicians,  shall  give 
their  entire  time  to  the  duties  of  their  positions  on 
the  premises,  and  no  one  shall  be  related  to  any 
member  of  the  board  of  oommlsslonera  within  the 
sixth  degree. 

Item  4.    For  such  current  repairs  as  may 
be  necessary,  not  to  Include  any 

enlargement  or  addition $      BOO.OO 

Total  for  Confederate  Infirmary..      18,100.00 
Total  pensions  and  Infirmary —    466,100.00 
Provided  no  warrant  shall  be  Issued  by  the  Comp- 
troller general  unless  accompanied  by  a  certificate 
that  the  above  piovislons  have  been  complied  with. 

When  the  act  was  presented  to  his  excel- 
lency, the  Governor,  for  approval,  he  vetoed 
Item  3  of  section  80  of  the  Appropriation 
Act  passed  by  the  Senate  and  the  House  of 
Representatives  for  the  year  1914,  and  that 
veto  was  sustained  by  the  House  of  Repre- 
sentatives, as  appears  from  the  Journal  of 
the  House  of  March  4,  1914.  When  demand 
was  made  upon  the  comptroller  general  for 
his  warrants  upon  the  state  treasurer  to  pay 
the  officers,  employes,  and  help  of  the  In- 
firmary, he  refused,  as  being  without  au- 
thority of  law  to  80  do,  but  aUeged  that  no 
appropriation  was  made  for  that  purpose; 
that  the  Legislature  made  an  appropriation 
for  that  purpose,  but  by  reason  of  the  Gov- 
ernor's veto,  which  was  sustained.  It  failed 
to  become  the  law.  He  avers  that  he  has 
issued,  and  wfll  issue,  warrants  for  all. the 
amounts  appropriated  In  section  30  of  the 
Appropriation  Act  except  Item  3  of  the  same, 
which  failed  to  become  law. 

Article  4,  I  23,  of  the  Constitution,  reads 
in  part  aa  follows: 

"Bills  appropriating  money  out  of  the  treas- 
ury diall  8pe<dfy  the  objects  and  purposes  for 
which  die  same  are  made,  and  appropriate  to 
them  respectively  their  several  amounts  in  dis- 
tinct items  and  sections.  If  the  Governor  shall 
not  approve  any  one  or  more  of  the  items  or 
sections  contained  In  the  bill,  but  shall  approve 
the  residue  thereof  it  shall  become  a  law  as  to 
the  residue  in  like  manner  as  If  he  had  sign- 
ed it." 

This  language  is  too  plain  for  doubt  when 
bis  excellency,  the  Governor,  vetoed  item  3 
of  section  30  of  the  Appropriation  Act  and 
that  veto  was  sustained,  everything  embraced 
in  that  item  failed  to  become  law,  and  the 
effort  on  the  part  of  the  petitioners  to  re- 
quire the  comptroller  general  to  issue  war- 
rants on  the  state  treasurer  must  fall,  as  he 
is  without  authority  of  law  to  so  do,  and  the 
petition  and  application  for  the  mandamus 
must  be  denied. 

Petition  dismissed. 

GARY,  O.  J,  and  HYDRICK,  FRASER, 
and  GAGE,  JJ..  concur. 
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a42  Qa.  S20) 
HESTER  et  al.  v.  MALLART  BROS.  MA- 
CHINERY CO.    (No.  636.) 
(Supreme  Court  of  Georgia.     Sept  16,  1014.) 

(Spllalnu  hp  th«  Court.) 

APPEAL  AND  ERROB  ({  719*)  —  PBCSBIfTATIOir 

FOB  Review — Biix  of  Exceptions. 

Where  an  amendment  to  a  plea  was  strick- 
en on  motion,  and  the  case  proceeded  to  trial, 
and  a  verdict  was  rendered  against  the  defend- 
ant, a  bill  of  exceptions  sned  out  by  the  defend- 
ant, assi^ing  error  upon  the  judgment  of  the, 
court  strildng  the  amendment  to  the  plea,  but 
not  excepting  to  the  final  judgment  rendered  in 
the  case  or  assigning  any  error  thereon,  {.resents 
no  question  for  decision.  Lyndon  ▼.  Georgia 
Railway  &  Electric  Co.,  129  Ga.  853,  68  S.  E. 
1047. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  2968-2982,  3490 ;  Dec.  Dig. 
i  719.*] 

Error  from  Superior  Conrt,  Colqtiltt  Coun- 
ty;  W.  B.  Thomas,  Jadge. 

Action  by  the  Mallary  Bros.  Machinery 
Company  agalnat  W.  O.  Hester  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Writ  of  error  dismissed. 

Parker  &  Dowling,  of  Moultrie,  for  plain- 
tiffs in  error.  Mallary  &  Wlmberly,  of  Ma- 
con, and  T.  W.  Mattox,  of  Moultrie,  for  de- 
fendant in  error. 

ATKINSON,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


<ia  Oe.  S09) 
PERDUE  et  al.  t.  ANDERSON.    (No.  633.) 
(Supreme  Court  of  Georgia.     Sept  15,  1914.) 

(Byttalmi  6y  the  Oourt.) 

Wiixs  (I  630*)  —  Construction  —  YManxa  of 
Interest. 

A  testator,  who  died  in  1873,  left  a  will  in 
which,  so  far  as  is  material  to  this  case,  be  dis- 
posed of  his  estate  as  follows:  "It  is  my  de- 
sire that  all  of  my  property  (both  real  and  per- 
sonal) be  kept  together  until  my  youngest  cnild 
becomes  of  age,  and  managed  by  my  executors 
for  the  best  interest  of  my  lawful  legatees  (un- 
less my  wife  should  die  or  marry) ;  in  either 
event  my  estate  shall  be  divided  equally  among 
ray  legatees  as  soon  as  it  can  conveniently  be 
4one.  *  *  *  If  any  of  my  children  should  die 
without  lawful  heirs,  their  portion  of  my  property 
coming  from  my  estate  shall  revert  back  to 
rest  of  my  lawful  legatees."  The  testator  left 
several  children,  all  minors.  The  youngest  at- 
tained majority  in  the  year  1880,  and  by  agree- 
ment between  all  the  legatees  under  the  will 
and  the  consent  of  the  executor  the  realty  be- 
longing to  the  estate  of  the  testator  was  divided 
among  the  several  legatees.  The  son  of  the  tes- 
tator, upon  whose  death  the  other  children 
brought  suit  to  recover  the  property  in  contro- 
versy, went  into  possession  of  the  lami  which 
was  assigned  to  him,  and  which  the  plaintiffs  in 
this  case  seek  to  recover  on  the  ground  that  be 
^ied  without  leaving  children  and  that  his  wife 
did  not  become  vested  with  title  to  the  land 
upon  his  death,  insisting  that  title  to  the  prop- 
erty In  question  reverted  to  the  petitioners,  who 
were  the  other  legatees  under  the  will.  Upon 
the  trial  of  the  case,  the  facts  stated  above  be- 
ing agreed  upon  by  both  parties,  the  court  held 
that  upon  a  division  of  the  estate  in  accordance 
with  the  will,  the  devisee  who  went  into  pos- 


session of  the  land  assigned  to  hfm  as  above 
stated  took  an  absolute  and  indefeasible  title 
thereto,  and  that,  although  he  died  without 
leaving  children,  title  was  not  cast  upon  the  oth- 
er devisees  named  in  the  will,  and  that  peti- 
tioners were  not  entitled  to  recover  against  the 
widow  of  the  deceased  devisee.  Tbia  ruling  be- 
ing controlling  upon  the  case,  the  court  direct- 
ed a  verdict  for  the  defendant  Bdd,  that  the 
ruling  of  the  court,  construing  the  provisions  of 
the  will  referred  to  against  the  contentions  of 
the  petitioners,  was  correct  and  that  therefore 
the  court  properly  directed  a  verdict  for  the  de- 
fendant Doty  V.  Wray,  66  Ga.  163:  Sumptcr 
V.  Carter,  116  Ga.  893,  42  S.  E.  324,  60  L.  R. 
A.  274. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
dU.^51  1464-1480,  1486,  1487;    Dec  Dig.  f 

Error  from  Superior  Court;  Warren  Coaor 
ty;  B.  F.  Walker,  Judge. 

Action  by  Mrs.  J.  T.  Perdue  and  others 
against  I.  L.  Anderson,  administrator.  Judg- 
ment for  defendant  on  directed  verdict,  and 
plaintiffs  bring  error.    AfiBrmed. 

L.  D.  McGregor,  of  Warrenton,  for  plain- 
tiffs in  error.  B>  P.  Davis,  of  Warrenton, 
for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


LASTINGEB  v.  TOWN  OF  ADEI*    (No.  637.) 
(Supreme  Court  of  Georgia.    Sept  16,  1914.) 

ft 

(BvU9lm»  ly  the  Court.) 

1.  Dedication  (S  35*)— Acceptancb— STRErra. 

The  owner  of  a  tract  of  land  divided  it  in- 
to building  lots  and  streets  and  conveyed  the 
lots  with  reference  to  the  plan.  A  short  time 
thereafter  a  town  was  incoriK>rated,  embracing 
the  territory  that  Ead  been  divided  into  streets 
and  lots.  The  owner  of  the  land,  or  his  gran- 
tee, placed  a  fence  upon  one  of  these  lots  along 
the  line  of  the  street  as  laid  out  in  the  plan. 
A  subsequent  grantee  extended'  the  fence  five 
feet  into  the  street.  The  municipal  anthoritiea 
notified  the  present  owner  to  draw  his  fence  in 
to  the  line  as  established  in  the  plan  of  the 
town,  and  that  in  default  Uiereof  the  town  would 
proceed  to  have  it  moved  as  an  obstruction  In 
the  street  whereupon  the  landowner  filed  a  suit 
to  enjoin  the  town  from  interfering  with  tiis 
fence.  On  the  trial  the  original  owner  of  tlie 
tract,  who  subdivided  it  into  lots  and  streetfi, 
testified  that  he  had  dedicated  the  land  marked 
on  the  plan  as  a  street,  and  marked  out  the 
line  thereof,  and  built  a  fence  thereon,  and  that 
afterwards  the  municipal  authorities  had  work- 
ed the  street  in  various  parts.  The  Immediate 
grantor  of  the  plaintiff  testified  that  be  recogniz- 
ed that  the  plaintiff's  premises  in  dispute  en- 
croached upon  the  street  five  feet  and  so  inform- 
ed the  plaintiff  at  the  time  he  purchased  the 
property  from  bim.  Held,  where  an  owner  of 
land  makes  an  express  dedication  of  a  particular 
portion  thereof  for  use  as  a  public  street  its  ac- 
ceptance may  be  shown  by  any  act  of  the  mu- 
nicipality recognizing  the  existence  of  the 
street  as  such,  and  treating  it  as  one  of  the 
streets  of  the  city.  Ellis  v.  Hazlehnrst  133 
Ga.  181,  75  S.  E.  99. 

[Ed.  Note, — For  other  cases,  see  DedicaQoii, 
Cent  Dig.  §§  68-71,  76,  76 ;    Dec.  Dig.  i  35.*1 

2,  Dedication  (i  35*)— Acceptance— Extent 
—Streets. 

"Where  the  confines  of  the  land  dedicated 
to  a  municipality  for  use  as  a  street  are  def- 
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Initdy  fixed  by  the  dedicator  In  his  offer  of  dedi- 
cation, municipal  acceptance  of  the  whole  ma; 
be  Implied  from  Improvements  or  repairs  done 
on  a  portion  of  the  street  by  the  municipality 
in  recognition  of  the  dedication."  Ellis  v. 
Hazlehurst,  supra. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Di«.  §f  e»-77;   Dec.  Dig.  |  35.*] 

3.  Dedication    (|    33*)  —  Eftbctivewms  — 
Stbekts. 

The  fact  that  the  town  had  not  been  incor- 
porated at  the  time  of  the  dedication  of  th6 
street  would  not  destroy  the  effectiveness  of  the 
dedication ;  the  organization  and  incorporation 
of  the  town  being  shortly  thereafter  accom- 
plished, and  the  municipality  having  accepted 
and  enjoyed  the  street  for  a  long  period  of 
time.  County  of  Gordon  t.  Calhoun,  128  Ga. 
781  (3),  784,  68  S.  £.  360. 

CEd.  Mote.— For  other  cases,  see  Dedication, 
Cent  Dig.  i  60;   Dec  Dig.  |  83.*] 

4.  MuniOIPAI.  COBPOKATIORS  (|     090*>—  Ob- 

BiBDcnon  or  Street  —  Rioht  to  Bbmovs— 

IMBTBU0TI0H8— VkbDIOT. 

The  court  charged  the  jury :  "If  you  find  in 
favor  of  the  defendant  in  ^  case,  under  the 
instructions  already  given  yon  under  the  evi- 
dence, the  form  of  your  verdict  would  be  in  this 
way:  'We,  the  jury,  find  that  the  land  in  con- 
troveray  is  part  of  a  street  dedicated  to  and  ac- 
cepted by  the  defendant;  and  we  further  find 
that  the  defendant,  having  first  sued  ont  legal 

EMceediagt  for  that  purpose,  may  proceed  to 
are  the  fence  in  question  removed.' "  The 
court  had  submitted  the  issue  as  to  whether  the 
land  In  dispute  was  a  street,  and,  if  so,  wheth- 
er the  fence  could  be  summarily  removed  as  an 
obstruction.  The  instruction  as  to  the  form 
of  the  verdict  was  to  the  effect  that  even  though 
the  jury  should  find  tiiat  the  fence  was  in  the 
street,  the  city  could  not  remove  it  as  an  ob- 
struction except  upon  further  appropriate  pro- 
ceedings. This  furnished  no  basis  for  complaint 
by  the  plaintiff. 

[Ed.   Note.— For  other  cases,  see  Municipal 
Gbrporations.   Cent  Dig.  H  1498,  149&-1CX)1; 
Dec.  Dig.  }  606.*] 
6.  Vbbdict  SuBTiairaD— No  Ebbob. 

The  verdict  was  authorized  by  the  evidence. 
Other  assignments  of  error  are  without  merit 

Error  from  Superior  Court,  Berrien  Coim- 
ty;  W.  B.  Thomas,  Judge. 

Injunction  by  tu  E.  Lastlnger  against  tbe 
Town  of  Adel.  Judgment  for  diefendant,  and 
plalntUC  brings  error.    Afilrmed. 

E.  K.  Wilcox  and  J.  6.  Cranford,  both  of 
Valdosta,  for  plaintiff  In  error.  C.  B.  Par- 
ilsb,  of  Adel,  and  W.  D.  Bule,  of  NasbTlIle, 
tor  defendant  in  orror. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  ooncnE. 


(Ul  Ga.  2B1) 

HUMPHRBT  et  al.  ▼.  SMITH  «t  aL 

(No.  605.) 

(Supreme  Court  of  Georgia.    Aug.  18, 1914.) 

(Bt/llaJiv  by  the  Court.) 

1.  Dbsccnt  and  Dibtbibutioii  (S  8»>— Kiohtb 
OF  Heibs— Deed  Given  as  MoBTeAOS— Rb- 

CORVEYANCK    TO     EnfobOE    JODOICBUT— EF- 
FECT ow  TnxE. 

An  owner  of  land  executed  a  deed  to  se- 
cure a  note  given  by  him  to  the  grantee,  and 
received  a  bond  to  reconvey  the  property  upon 


payment  of  the  debt  He  died  before  the  debt 
was  paid.  An  administratrix  was  appointed  on 
bis  estate.  Suit  was  brought  on  the  note 
against  the  administratrix  as  such,  and  in  the 
petition  the  making  of  the  conveyance  was  al- 
leged ;  there  being  a  condition  for  advancing  the 
maturity  of  the  principal  .upon  noupayaient  of 
interest  A  verdict  was  had  against  the  de- 
fendant for  the  amount  of  the  debt,  declaring 
that  the  plaintiff  was  entitled  to  a  special  judg- 
ment and  a  first  lien  on  the  land.  A  judgment 
was  rendered  for  the  amount  of  the  indebted- 
ness, to  be  levied  on  the  goods,  chattels,  lands, 
and  tenements  of  the  deceased  in  the  hands  of 
the  administratrix,  or  which  might  come  into 
her  hands  to  be  administered ;  and  it  was  de- 
clared that  the  judgment  was  a  first  lien  on  the 
land  (describing  it).  The  execution  commanded 
the  sheriff  that  "of  the  goods  and  chattels,  lands 
and  tenements,  of  [naming  the  defendant],  ad- 
ministratrix of  the  estate  of  [naming  the  dece- 
dent], and  especially-  the  following  tracts  of 
land  against  which  a  special  lien  is  set  up  by 
this  judgment,"  he  caused  to  be  made  the  amount 
of  the  judgment  A  deed  was  executed  to  the 
administratrix  as  provided  in  Civil  Code  1910,  f 
6(X$7,  and  after  it  was  filed  and  recorded  a  levy 
was  made  upon  the  land  as  the  property  of  the 
administratrix  of  the  estate  of  the  decedent  A 
sale  was  made,  and  a  deed  executed  to  the  pur- 
chaser, in  which  was  contained  a  like  recital. 
Subsequently  heirs  of  the  deceased  debtor 
brought  against  the  purchaser  an  action  to  re- 
cover the  land,  claiming  that  the  sale  was  void, 
and  alleging  that  the  administratrix  consented  to 
the  suit  being  brought  by  them.  Pending  this 
suit  upon  application  and  notice  and  after  a 
hearing,  the  court  from  which  the  execution  is- 
sued, passed  an  order  making  the  execution  read 
against  the  administratrix  as  such,  and  the  en- 
tries of  levy  read  as  upon  the  estate  of  the  de- 
cedent in  the  hands  of  the  administratrix  as 
such.  Held,  there  was  no  error  in  directing  a 
verdict  in  favor  of  the  defendant  The  security 
deed  placed  the  title  out  of  the  maker  thereof. 
Upon  his  death,  as  against  the  holder  of  such 
title,  the  heirs  did  not  Inherit  a  good  title,  no 
attack  being  made  upon  the  validity  of  the  se- 
curity deed.  The  reconveyance  to  the  adminis- 
tratrix was  merely  for  the  purpose  of  enforc- 
ing the  judgment  by  levy  and  sale  in  accord- 
ance with  the  terms  of  the  statute,  and  was 
not  a  general  relinquishment  of  title  by  the  cred- 
itor. It  did  not  operate  to  place  a  perfect  title 
in  the  heirs  of  the  decedent  as  against  the  cred- 
itor. The  entire  record,  Including  the  allega- 
tions of  tile  original  suit  the  fact  that  it  was 
brought  upon  a  note  of  the  decedent,  the  decla- 
ration in  the  judgment  that  it  was  a  special 
lien  upon  the  land  as  well  as  a  general  judg- 
ment and  the  direction  in  the  execution  to  the 
same  effect,  suffice  to  show  that  the  proceeding 
was  in  substance  to  recover  against  tiie  admin- 
istratrix, as  such,  a  judgment  to  be  realised 
from  the  property  of  the  decedent  in  her  hands, 
and  was  not  to  obtain  a  personal  judgment 
against  her,  and  that  the  judgment'  ctxecntioa, 
and '.sale  sutMtantially  carried  out  that  purpose, 
Wadley  t.  Oertel,  140  Ga.  32S,  78  S.  E.  912. 

VM.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  gf  33-39;  Dec  Dig. 
t  8.»] 

2.  MoBTOAOEs  (I  499*)— Sale— Vatiditt. 

Under  the  ruling  made  in  the  preceding 
headnote,  there  was  no  'error  in  rejecting  the 
first  offered  amendment  to  the  petitioa. 

(a)  'Where  a  debtor  conveyed  certain  lands  In 
order  to  secure  a  debt,  referring  to  them  as  com- 
prising two  parcels  separately  described,  and 
stating  that  one  of  such  parcels  included  cer- 
tain lots  numbered  according  to  a  t>lat,  but  de- 
scribed the  entlK  parcel  by  metea  and  bounds  in 
solido,  and  where,  after  a  judgment  which  in- 
cluded a  eeneral  judgment  and  a  declaration  of 
a  special  lien  upon  the  land  so  conveyed,  a  qnit- 
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claim  deed  was  filed  and  recorded  for  the  pur- 
pose of  making  a  levy  and  sale  in  accordance 
with  the  statute,  and  the  sheriff  levied  on  and 
sold  each  of  the  parcels  of  land  separately,  the 
sale  of  the  first  parcel  was  not  void,  either  be- 
cause it  included  certain  lots  numbered  in  ac- 
cordance with  a  plat,  or  on  the  ground  that  the 
levy  was  excessive.  Howland  t.  Donehoo,  141 
Ga.  687,  82  S.  B.  32. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §}  1478-1485;    Dec.  Dig.  f  499.'^ 

3.  PLEADINO  ({  2S1*)  —  AlfXNDlIENT  —  AcTion 

TO  Recoveb  Land. 

In  an  action  to  recover  land,  the  defendant 
claimed  under  a  sheriff's  sale.  On  the  suit  up- 
on which  the  judgment  was  obtained  and  execu- 
tion issued,  there  was  an  entry  of  acknowledg- 
ment of  service  by  counsel  for  the  defendant 
therein.  After  the  evidence  on  both  sides  clos- 
ed, the  plaintiff  in  the  present  action  offered  an 
amendment  in  which  it  was  alleged  that  the  de- 
fendant in  the  former  suit  was  never  served  with 
a  copy  of  the  petition  and  process,  that  the 
court  had  no  jurisdiction  to  render  the  judg- 
ment, and  that  it  was  void..  There  was  no  al- 
legation that  the  defendant  in  that  suit  did  not 
acknowledge  service.  Held,  that  it  was  not  er- 
ror to  refuse  to  allow  such  an  amendment.  It 
did  not  serve  to  negative  the  validity  of  an  ac- 
knowledgment of  service  by  attorneys  of  law 
purporting  to  represent  the  defendant  in  the 
case;  and,  moreover,  it  would  have  required  a 
reopening  of  the  case,  to  have  been  of  any 
benefit. 

[Bd.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  ff  734,  735;   Dec.  Dig.  $  261.*] 

4.  Pleading  (§  380*)— Trial  (|  98*)— Amend- 
ment—Ruling  ON  Evidence. 

After  the  refusal  to  allow  such  amend- 
ment, there  was  no  error  in  rejecting  the  evi- 
dence of  the  defendant  in  the  former  action, 
to  the  effect  that  she  was  not  served  with,  a 
copy  of  the  petition  and  process  therein,  had 
never  authorized  counsel  to  acknowledge  serv- 
ice for  her,  and  did  not  know  that  the  suit  was 
pending  until  after  judgment  had  been  obtained. 

(a)  The  course  pursued  by  the  court,  in  per- 
mitting the  witness  to  give  her  testimony  on  the 
subject  and  then  directing  the  jury  to  disregard 
it,  was  equivalent  to  ruling  it  out 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  iS  1237,  1239-1262 :  Dec.  Dig.  i 
380:*  Trial,  Cent  Dig.  {{  193,  249;  Dec.  Dig. 
i  98.*] 

Brror  from  Sniwrlor  Court,  Fnlton  Conntr; 
J.  T.  Pendleton,  Judge. 

Action  by  J.  N.  Smith  and  others  against 
W.  I.  Humphrey  and  others.  Judgment  for 
plalntiffB,  and  defendants  bring  error.  AX- 
flrmed. 

Lavender  R.  Ray  and  Westmoreland  Bros., 
all  of  Atlanta,  for  plaintiffs  in  error.  Rosser 
&  Brandon  and  Simmons  &  Simmons,  all  of 
Atlanta,  for  defendants  in  error. 

FISH,  O.  J.  Judgment  afSrmed.  All  the 
Jnstloea  concur. 

a42  Oa.  SOE)  -==i 

WHITLOCK  V.  S.  G.  MOZLET  &  CO. 

(No.  530.) 

(Supreme  Court  ot  Georgia.     Sept  15,  1914.) 

(SvUalui  hy  the  Court.) 
1.  Pabthership  (I  212*)  —  Action  against 

PABTNEBS— SUFFICIENCT   OF    PETITION. 

M.  G.  Whitlnck.  Jr.,  brought  an  action 
against  John  E.  Mozley  and   Sam  G.  Mozley. 


The  substance  of  the  petition  was  as  follows: 
On  January  17,  1906,  "S,  G.  Mozley  &  Co., 
per  S.  G.  Mozley,"  entered  into  a  written  con- 
tract with  plaintiff  "that  for  and  in  considera- 
tion ot  $b7u  to  them  paid,  the  receipt  of  which 
is  hereby  acknowledged,  tne  said  S.  G.  Mozley 
&  Co.  do  hereby  sell  and  lease  to  the  said  M. 
G.  Whitlock,  Jr.,  our  granite  quarries,  known 
as  the  .'Homsby  quarries,'  for  the  term  of  ten 
years  from  this  date,  and  to  end  on  the  17th 
day  of  January,  1915,  with  right  to  take  charge, 
quarry,  and  remove  the  stone  from  any  part  of 
the  S.  B.  Hornsby  home  place,  being  40  acres, 
more  or  less,  in  Fulton  county,  and  about  two 
miles  southwest  of  East  Point,  Ga. ;  and  it  Is 
understood  and  agreed  bv  the  said  M.  G.  Whit- 
lock, Jr.,  that  if  be  should  drive  over  any  crops 
on  the  said  place,  or  cause  such  to  be  done,  or 
do  other  damage  other  than  necessary  in  quar- 
rying and  removing  the  stone,  then  the  said  M. 
G.  Whitlock,  Jr.,  agrees  to  pay  the  actual  dam- 
ages. It  is  further  agreed  that  the  said  S.  O. 
Mozley  &  Co.  will  protect  the  said  M.  G.  Whit- 
lock, Jr.,  against  any  interference  by  the  own- 
ers of  the  property.''  On  December  17,  190(1, 
S.  B.  Homsby  obtained  a  decree  against  Moz- 
ley &  Co.  canceling  the  contract  between  him 
and  them,  and  under  which  Mozley  &  Co.  claim- 
ed to  hold  the  property  covered  by  their  con- 
tract with  the  plaintiff,  and  he  was  ousted 
from  the  possession,  and  nis  business  of  quarry- 
ing stone  on  the  premises  was  destroyed.  On 
January  17,  1905^  the  date  of  the  contract  be- 
tween the  plaintiff  and  the  defendants,  they,  un- 
der the  firm  name  of  S.  G.  Mozley  &  Co.,  had 
certain  interests  in  granite  quarries  and  other 
kindred  matters,  and  possessed  the  same  under 
said  firm  name  and  style,"  and  S.  G.  Mozley  "ex- 
ecuted said  contract  for  said  firm,  and  in  so 
doing  was  acting  within  the  scope  of  the  busi- 
ness of  said  firm."  The  original  petition  alleg- 
ed that  the  plaintiff  had  placed  on  the  premises 
improvements  to  the  amount  of  $1,000,  which 
were  necessary  to  the  carrying  on  of  hu  <}nar^ 
rying  business,  that  the  proflbi  of  his  business 
were  $2,500  per  year,  and  that  he  had  been 
damaged  in  the  sum  of  $10,000  by  being  ousted 
from  the  premises  and  his  business  destroyed. 
Each  of  the  defendants  filed  demurrers  on  gen- 
eral and  special  grounds.  The  special  demur- 
rers were  to  the  effect  that  the  allegations  as  to 
the  cost  of  improvements,  the  profits  to  plain- 
tiff's business,  and  the  damages  alleged  were 
"too  general,  vague,  and  speculative  to  be  the 
basis  of  a  recovery.  The  petition  was  amend- 
ed to  meet  these  special  demurrers.  One  ground 
of  the  demurrer  of  John  E.  Mozley  was  that  the 
petition  did  not  set  forth  a  cause  of  action 
against  him,  because  "the  petition  tails  to 
charge  that  this  defendant  sold  to  plaintiff  or 
leased  to  plaintiff  the  quarries  mentioned  in 
said  petition."  Beld,  the  ground  of  demurrer 
Just  above  quoted  was  not  meritorious,  in  view 
of  the  allegation  in  the  petition  that  S.  O.  Mos- 
ley,  in  executing  the  contract  for  the  firm,  was 
"acting  within  the  scope  of  the  business"  of  S. 
G.  Mozley  &  Co.,  of  which  John  Mozley  was  a 
partner.  The  general  rule  is  that  all  partners 
are  bound  by  the  acts  of  any  one  of  them  with- 
in the  legitimate  business  ot  the  partnership. 
Civil  Code  1910,  |  3180. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {|  404-407,  410,  414;  Dec.  Dig.  i 
212.*] 

2.  Damages  (U  23,  141*)— Bbeach  or  Minxb- 
AL  Lease  —  Measure  or  Damages  —  Sum- 
ciENCY  OF  Petition. 

Damages  rccoverabfe  tor  a  breach  of  con- 
tract are  such  as  arise  naturally  and  according 
tu  tbe  usual  course  of  things  from  such  breach, 
and  such  as  the  parties  contemplated  wfaen  the 
contract  was  made  as  the  probable  result  of 
its  breach.  "Remote  or  consequential  damages 
are  not  allowed,  whenever  they  cannot  be 
traced  solely  to  the  breach  of  the  contract,  or 
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unless  they  are  capable  of  exact  computation, 
such  as  the  profits  which  are  the  immediate  fruit 
of  the  contract,  and  are  independent  of  any 
collateral  enterprise  entered  into  in  contempla- 
tion of  the  contract."  CItII  Code  1910,  H 
4.394  4395,  4396 ;  Stewart  t.  Lanier  House 
Co.,  75  Ga.  582 ;  Waycrosa  R.  Co.  t.  Offerman 
B.  Co.,  114  Ga.  727,  40  S.  E.  788;  Anderson 
V.  Hilton  &  Dodge  Lumber  Co^  121  Ga.  688,  48 

5.  B.  72S. 

(a)  Paragraph  4  of  the  original  petition  was, 
in  substance,  as  follows :  Plaintiff  in  operating 
the  quarry  had  built  up  a  large  business ;  he 
had  more  orders  at  a  paying  price  than  he 
could  fill,  to  wit,  |2,500  a  year;  the  use  of 
granite  was  increasing;  the  product  of  this 
quarrpr  was  first-class  and  the  quantity  inex- 
haustible: and  plaintiff  would  haTe  had  a  large 
and  flourishing  business  during  the  fall  term  of 
his  lease,  l^is  paragraph  was  amended  by 
the  allegation  to  the  effect  that  plaintiff's  busl- 
nem  was  broken  up,  and  the  money  and  labor  he 
had  expended  in  the  development  of  the  quarry 
and  his  business  were  lost,  because  of  the  failure 
of  defendants  to  comply  with  their  contract 
with  plaintiff.  These  allegations  were  suffi- 
cient to  withstand  the  attack  of  the  demurrer 
that  they  were  "too  vague,  indefinite,  and  specu- 
lative to  be  the  basis  of  a  recovery."  It  is  not 
now  held  what  damages  may  or  may  not  be 
recoverable  as  the  facts  may  be  developed  by 
the  evidence  upon  the  trial,  nor  what  would 
amount  to  a  duplication  of  damages  under  dif- 
ferent names.  The  holding  now  made  is  merely 
that  the  fourth  paragraph  of  the  petition  as 
amended  was  not  subject  to  the  demurrer 
thereto. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |f  58,  62,  400-408,  412,  414,  416; 
Dec.  Dig.  {§  23,  1417*] 

3.  PuEADiNa  (§  223*>— Ruling  on  Demubbeb 

— CONSTKUCnON  AND  EFFKCT. 

To  the  original  petition  the  firm  of  S.  O. 
Mozley  &  Co.  filed  a  demurrer  on  general  and 
special  grounds;  The  petition  was  amended  for 
the  purpose  of  meeting  the  special  grounds. 
It  does  not  api)ear  that  the  firm  renewed  the 
original  demurrer,  or  uned  it  further  after  such 
amendment;  but  they  filed  a  new  demurrer  to 
the  petition  as  amended,  and  on  this  new  demur- 
rer the  presiding  Judge  entered  an  order  sus- 
taining "the  within  demurrer."  Under  such  cir- 
cumstances, the  original  demurrer  of  the  firm 
will  not  be  treated  as  having  been  sustained. 
The  second  demurrer  only  was  sustained,  and 
this  court  will  now  deal  with  the  question  rais- 
ed by  it 

[Ed.  Not*.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  668;  Dec.  Dig.  i  223.*] 

4.  Minks  and  Minerals  (|  67*)  —  Minebal 
Lxasb-^Bbeaoe— Mkasube  of  Damages. 

This  was  not  a  suit  upon  a  covenant  of 
warranty  of  title  to  land,  so  as  to  fix  the  meas- 
nr«  of  damages  as  the  purchase  money  with 
interest  thereon  from  the  time  of  the  sale,  as 
provided  in  Civil  Code  1910,  §  4400,  but  was 
a  suit  on  a  contract  containing  special  provi- 
sions in  regard  to  the  right  to  use  and  operate 
certain  quarries  for  a  specified  time,  with  a 
stipulation  that  the  defendant  would  protect 
the  plaintiff  "against  any  interference  Dj  die 
owners  of  the  property." 

IKA.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  187 ;  Dec.  Dig.  f  67.*] 

6.  Mines  and  Minebals  (|  67*)  —  MinebaL 
Lease— Bbeach—Meabube  of  Damages. 

'The  ground  of  the  demurrer  in  which  it 
was  claimed  that  the  contract  was  a  convey- 
ance of  real  estate  with  no  express  warranty  of 
title,  and  that  there  could  be  no  implied  war- 
ranty of  title  to  real  estate,  was  without  merit. 
[Ed.  Note.— For  other  cases,  see  Mines  and 
MineraU,  Cent  Dig.  $  187;    Dec.  Dig.  §  67.*] 


6.  Mines  and  Minebals  ($  S7*)  —  Minkbal 
Lease— Bbeach—Suffioienot  of  Petition. 
Equally  without  merit  was  the  ground  of 
the  demurrer  which  set  up  that,  if  the  con- 
tract was  one  of  lease,  "petitioner  would  have 
to  allege  facts  that  would  show  that  he  was 
tortiously  evicted  from  the  premises  in  dispute," 
and  then  his  measure  of  damages  would  be  the 
rental  value  of  the  premises  for  tlie  remain- 
der of  the  lease  under  the  contract,  and  that 
plaintiff  failed  to  allege  these  facts,  "or  base 
his  complaint  upon  this  theory  of  the  law." 
The  suit  was  not  for  a  tortious  eviction,  but 
for  a  breach  of  a  contract  to  protect  the  plain- 
tiff against  any  interference  by  the  owners  of 
the  property  described  in  it 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i  187;  Dec.  Dig.  f  67.*] 

Error  from  Superior  Court,  Cobb  County; 
H.  L.  Patterson,  Judge. 
Action  by  M.  G.  Whltlock,  Jr.,  against  S. 

0.  Mozley  &  Co.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

Geo.  F.  Gober,  of  Atlanta,  and  Jobn  Aw- 
trey,  of  Marietta,  for  plalntiO  in  error.    Geo. 

D.  Anderson,  of  Marietta,  T.  E.  Latimer,  of 
Woodstock,  N.  A.  Morris,  J.  Z.  Foster  and 
Mozley  &  Moss,  all  of  Marietta,  for  defend- 
ants in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 

"^""^  ■    (14J  Qa.  DOS) 

PURDY  et  aL  t.  DUNN  MACHINERY  CO. 
(No.  632.) 
(Supreme  Court  of  Georgia.     Sept  16,  1914.) 

(Byttaiu*  6y  th«  Oourt.) 

1.  Mechanics'  Liens  (8  216*)— Sales  (J  479*) 
— Rescission  of  Sale — Effect. 

Where  one  enters  into  an  entire  contract 
to  sell  several  articles  of  personalty  to  be  used 
in  the  construction  of  a  building,  with  the  stip- 
ulation that  the  vendee,  on  delivery  of  the  goods, 
is  to  execute  two  notes  secured  by  a  condition- 
al sale  contract  reserving  title  in  the  goods  to 
the  seller  until  the  purchase  money  is  paid,  and 
where  the  goods  are  delivered  in  accordance 
with  the  executory  contract  of  sale,  but  the 
purchaser,  on  demand,  refuses  to  execute  the 
notes  and  conditional  sale  agreement,  no  title 
passes,  and  the  seller  may  recover  his  goods  in 
trover.     Starnes  v.  Roberts,  128  Ga.  718,  68  S. 

E.  348.  If  the  seller  brings  trover  to  recover  a 
portion  of  the  goods,  on  account  of  the  refusal 
to  execute  the  notes  and  conditional  sale  con- 
tract, that  is  a  repudiation  of  the  contract  in 
its  entirety.  Glisson  v.  Heggie,  106  Ga.  30,  31 
S.  E.  118.  He  cannot  subsequently  assume  an 
inconsistent  position  by  asserting  the  validity 
of  the  contract  of  sale,  and,  on  the  basis  there- 
of, foreclose  a  materialman's  lien  against  the 
real  estate  of  the  purchaser  for  the  balance  of 
the  goods  which  were  used  in  the  construction 
of  the  building.  Bacon  t.  Moody,  117  Ga.  207, 
43  S.  B.  482;  Tuttle  v.  Stovall,  134  Ga.  325, 
67  S.  E.  806,  20  Ann.  Cas.  168. 

(a)  There  was  no  allegation  in  the  petition 
as  amended  that,  after  notice  of  the  failure  of 
the  purchaser  to  give  the  notes  in  accordance 
with  the  terms  of  the  contract  the  vendor  elect- 
ed to  treat  ^he  transaction  as  a  completed  sale 
by  filing  his  claim  of  lien  for  the  price  of  the 
goods. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {{  4OO-40K2;  Dec  Dig.  | 
216  ;•  Sales,  Cent  Dig.  gi  1418-1432,  1434- 
1438;   Dec.  Dig.  {  479.*] 
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2.  Mechanics'  Librb  Q  271*)— Fobxcix>st7bx 

— Petition^ 

Applying  the  foregoing  principles  to  the  pe- 
tition, the  court  erred  in  refusing  to  dismisa  the 
same  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  ff  494-513;  Dec  Dig.  | 
271.*] 

8,  Pleadiro  (J  221*)— Deitcbbeb  to  Petitiow 

— Ebboneous  Refdsal  to  Dishiss— ElrFBCT. 

Inasmuch  as  the  petition  ahonld  have  been 

dismissed  on  demurrer,  the  sutraeqnent  trial  waa 

a  nallity. 
[EM.    Note.— For   other  cases,    see    Pleading, 

Cent  Dig.  i  567 ;   Dec.  Dig.  {  221.*] 

Error  from  Superior  Court,  lUcbmond 
County ;  H.  C.  Hammond,  Judge. 

Action  by  the  Dunn  Machinery  Company 
against  A.  F.  Purdy,  admlniatrator,  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
bring  error.    Reversed. 

See,  also,  82  S.  B.  888. 

W.  E.  Miller,  of  Augusta,  for  plaintiffs  in 
error.  C.  E.  Dunbar,  of  August^,  for  defend- 
ant in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concor. 


(142  Oa.  SOS) 
PURDT  etaL  t.  DUNN  MACHINERY  CO. 

(No.  631.) 
(Supreme  Court  of  Georgia.     Sept  16,  1814.) 

(ByUahvi  ly  the  Court.) 

1.  REPtEViw  (5  49*)— Bail  Tbotkb  — Aitida- 
vrr  Made  by  Attobnbt. 

An  affidavit  to  require  the  defendant  to 
give  bail  in  an  action  of  trover  may  be  made  by 
an  attorney  at  law  of  the  plaintiff.  Civ.  Code 
1910,  i  6150. 

[Ed.   Note.— For   other  cases,    see   Replevin, 
Cent  Dig.  §1  180-186;   Dec.  Dig.  {  49.*] 

2.  Repueviw  (8  49*)— Bail  Tboveb— Attida- 
vrr— Requisites. 

The  statute  cited  in  the  preceding  note  does 
not  require  affiant  to  state  his  reasons  for  be- 
lieving titat  the  property  vrill  be  eloigned  or 
moved  away. 

[Ed.    Note. — ^For   other   cases,    see    Replevin, 
Cent  Dig.  §S  180-185;    Dec.  Dig.  1  49.*]- 

8.  Malxciotts  Pbobbotttion  ({  84*)— Dakaqes 

— Cboss-Action. 

Under  the  principles  announced  In  Fender 
T.  Ramsey,  131  Ga.  440  (2),  442,  «2  S.  E.  527, 
there  was  no  error  in  striking  so  much  of  de- 
fendant's plea  as  souEbt  to  recoup  damages  on 
account  of  alleged  malicious  abuse  of  process  in 
instituting  the  action. 

[Ed.   Note.— For   other   cases,   see    Malicious 
Prosecution,  Cent.  Dig.  f  70 ;   iJec.  Dig.  i  34.*] 

4.  Sales  (|  479*)— Right  to  Rescind— Waiv- 
es BY  Election. 

Where  one  makes  an  entire  contract  to 
sell  goods  to  another  upon  terms  that  the  buyer 
is  to  have  credit,  upon  his  giving  notes  for  the 
purcliase  mone;f,  secured  by  a  conditional  sale 
contract  reserving  title  in  the  seller  until  the 
purchase  money  Is  paid,  and  after  delivery  of 
the  goods  the  purchaser,  on  demand,  refuses  to 
pay  for  them  or  execute  the  notes  and  condition- 
al contract  of  sale,  the  seller  may  repudiate  the 
contract  and  brinit  trover  to  recover  his  goods. 
Purdy  V.  Dunn  Machinery  Co.,  82  S.  E.  887, 
this  day  decided.  But  if,  after  notice  of  Uie 
purchaser's  refusal  to  give  the  notes  and  execute 


the  conditional  contract  of  sale,  the  seller  omits 
to  disaffirm  the  sale,  but,  on  the  basis  of  a 
sale,  prepares  and  files  for  record  a  statutory 
claim  of  lien  against  the  realty  of  the  purchaser 
for  the  value  of  the  goods  deuvered,  he  will  be 
held  to  have  made  his  election,  and  will  not 
thereafter  be  heard  to  repudiate  the  sale  on  the 
ground  of  such  failure  to  pay. 

(a)  It  was  error  to  strike  so  much  of  the  plea 
as  set  up  the  plaintiffs  election  as  above  men- 
tioned, and  estoppel  against  repudiating  the 
contract,  and  in  ruling  on  the  admissibility  of 
evidence  on  the  basis  that  there  could  be  no 
such  election  or  estoppel. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent, 
nfc.  SS  1418-1432,  1434-1438;  Dec.  Dig.  f 
479.*] 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  the  Dunn  Machinery  Company 
against  A.  F.  Purdy,  administrator,  and  oth- 
ers. Judgment  for  plaintiff  and  defendants 
bring  error.    Reversed. 

See,  also,  82  S.  B.  887. 

W.  K.  Miller,  of  Augusta,  for  plaintiffs  In 
error.  O.  B.  Dunbar,  of  Augusta,  for  defend- 
ant in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
tbe  Jnstioes  concur. 


(UlOa.  tn) 
GEORGIA  BT.  &  ELECTRIC  CO.  t.  OAT- 
LIN.      (No.   608.) 
(Supreme  C!ourt  of  Georgia.     Aug.  18,  1914.) 

(Sl/Uaiu*  hu  the  Court.) 

1.  Appeal  and   Ebbob    ({  698*)— Tblal    (| 
233*)  —  Pbebentation  >ob  Rktisw  ,—  Ih- 

STBUCnONB. 

Under  the  facts  of  this  case,  a  reversal  will 
not  be  granted  on  the  ground  that  the  presiding 
Judge  charged  the  Jury  in  regard  to  the  fail- 
ure of  the  conductor  of  a  street  car  to  see  and 
obey  a  signal  given  by  a  passenger  in  order  to 
cause  tbe  car  to  !>•  stopped  at  a  street  cross- 
ing, so  that  the  passenger  might  leave  the  ear: 
the  contention  being  that  such  ground  of  alleged 
negligence  had  been  eliminated  on  demurrer. 

[Eki.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  2928-2980:  Dec.  Dig.  | 
699  ;*  Trial.  Cent  Dig.  U  627-ISO ;  Dec  Dig. 
§233.*] 

2.  Cabbxxbb    (I    321*)— Injubus    t6    Stbeet 
Cab    Passenoebs— Inbtbuotion— Plbadino 

AND  PBOOF.  ' 

It  was  erroneous  to  charge  that  the  jury 
oould  not  find  for  the  plaintiff  on  the  allegation 
of  negligence  that  the  door  of  the  car  was  open, 
"if  yon  also  believe  that  she  [the  passenger  in- 
jured] was  not  in  the  exercise  of  ordinary  care 
in  respect  to  the  door,  and  that  the  open  door 
was  not  negligence,  or  waa  not  the  proximate 
cause  of  the  injury." 

(a)  The  pleadings  and  evidence  did  not  show 
that  the  leaving  open  of  the  door  between  the 
body  of  the  car  and  the  platform,  about  the  mid- 
dle of  September,  as  was  shown  by  the  plaintiff 
to  have  been  usual  at  that  season,  was  a  negli- 
gent act  proximately  causing  the  Injury,  ^la- 
tively  to  a  passenger  18  years  old,  who,  in  order 
to  leave  the  car,  had  voluntarily  partially  or 
wholly  passed  through  the  door  before  being  In- 
jured. 

(b)  It  was  error  to  charge  conjunctively  that 
the  plaintiff  could  not  recover  on  account  of 
the  door  being  open,  if  the  jury   also  believe 
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that  the  injured  person  was  lacking  la  ordinary 
care  in  respect  to  the  door,  and  that  leaTing  the 
door  open  was  not  negligence,  or  was  not  the 
proximate  caa^  of  the  injury. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1247,  1826-1336,  1343 ;  Deo.  Dig^ 
i  321.»] 

3.  TwAL    (I    251*)— iNaniuonoifB— AJPPuaA- 
BiuTT  TO  Pleading  and  PBOor. 

The  petition  having  alleged  that,  after  a 
conductor  of  a  street  car  had  failed  to  obey  a 
signal  given  by  a  passenger  in  order  to  cause  the 
car  to  be  stopped  at  the  next  crossing,  the  pas- 
senger went  to  the  rear  of  the  car  in  order  to 
again  notify  the  conductor,  and  that  the  speed 
«F  the  car  was  suddenly  and  violently  checked, 
throwing  her  off  and  injuring  her,  and  there 
being  evidence  that,  when  the  signal  to  stop 
was  given,  there  was  a  sudden  checking  of  the 
speed,  causing  a  jerk,  the  front  of  the  car  plung- 
ing forward  and  the  rear  end  being  lifted  up, 
there  was  no  error  in  charging  in  regard  to  a 
jerk  "forward,"  on  the  ground  that  the  petition 
did  not  allege  such  negligence. 

[Ed.  Note.— For  other  cases.  See  Trial,  Cent 
Dig.  {§  587-595 ;    Dec.  Dig.  {  251.*] 

4.  Tbial  (S  252*)— INSIKUCTION  —  Applioa- 

BIUTT  TO  CASB. 

Without  discussing  whether  the  language  of 
Mr.  Justice  Blandford  in  Cheeves  v.  Danielly, 
80  Ga.  114,  116,  4  S.  E.  902,  was  entirely  apt 
as  applied  to  the  facts  of  the  case  then  being 
discussed,  its  use  in  charging  in  the  present  case 
was  not  accurate  in  stating  that  if  an  act  com- 
plained of,  though  it  may  in  some  degree  contrib- 
ute to  an  injury,  is  so  small  and  of  such  a  char- 
acter as  would  not  of  itself  produce  the  injury, 
"and  is  of  itsdf  an  innocent  act,"  and  titers  are 
other  and  continj^ent  circumstances  which  great- 
ly preponderate  in  producing  the  injury,  there 
can  be  no  recovery,  but  that  if  the  act  com- 
plained of  directly  produces  damage,  howerer 
small  the  act  may  be^  then  it  may  be  the  sub- 
ject of  recovery. 

[Ed,  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  505,  596-612;    Dec.  Dig.  |  252.*] 
6.  Trial    (|  244*)— Inbtbuctionb. 

While  the  judge  should  give  in  ettarge  the 

'  snbstantial  law  of  the  case  on  trial,  he  is  not 

required  to  comply  with  requests  which  select 

certain  features  of  it  and  invoke  argumentative 

instructions  in  regard  to  them. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  It  577-581;    Dec  Dig.  J  244.*] 

Error  from  Superior  Court,  Fulton  County ; 
W.  D.  Ellis,  Judge. 

Action  by  Charles  C.  Gatlln  against  tbe 
Georgia  Railway  &  Electric  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
zor.    Rei^ersed. 

Colquitt  ft  Conyers,  of  Atlanta,  for  plain- 
tiff In  error.  P.  C.  McDufBe,  of  Atlanta,  for 
defendant  in  error. 

LUMPKIN,  J.  Charles  C.  Gatlin  brought 
suit  against  tbe  Georgia  Railway  &  B3ectrlc 
Company  to  recover  for  an  Injury  to  his  mi- 
nor daughter,  alleged  to  have  been  caused  by 
tbe  negligent  conduct  of  tbe  employes  of  the 
defendant  in  operating  a  street  car  on  which 
the  girl  was  a  passenger.  The  plaintiff  ob; 
talned  a  verdict  for  $250.  The  defendant 
moved  for  a  new  trial,  which  was  refused, 
and  it  excepted. 

[1]  1.  It  was  contended  that  the  court  er- 
red in  submitting  to  the  Jury,  as  a  ground 


of  negligence,  the  failure  of  the  conductor 
to  see  a  signal  by  the  injured  passenger 
and  to  stop  the  car  at  the  next  street  cross- 
ing. The  reason  wliy  it  was  urged  that 
it  was  an  error  was  that  this  alleged  ground 
of  negligence  had  been  stricken  from  the 
petition  on  demurrer.  The  presiding  Judge 
seems  to  have  considered  that  some  parts 
of  the  petition  had  been  strlckai,  and  in  ills 
charge  instructed  the  Jury  not  to  consider 
parts  marked  out  with  a  pencil.  But  It  is 
impossible  for  us  to  ascertain,  from  tbe  rec- 
ord before  us,  what  those  parts  were.  From 
the  record  it  appears  that  there  was  a  de- 
murrer to  the  petition  as  a  whole  and  to 
certain  parts  of  it,  that  the  demurrer  was 
sustained,  with  leave  to  amend,  and  that 
tliere  was  an  amendment,  which  reiterated 
that  the  conductor  failed  to  stop  on  the  first 
signal,  and  that  the  plaintiff's  daughter  went 
t6  the  rear  of  the  car,  where  tiie  conductor 
was,  and  again  notified  him.  It  was  averred 
that  "the  defendant  was  negligent  in  all  par- 
ticulars aforesaid  and  In  certain  respects 
particularly  mentioned."  No  other  demurrer  - 
or  order  appears.  From  this  it  would  seem 
that  the  matter  of  failing  to  observe  and 
comply  with  the  first  signal  was  still  in 
the  case,  and  we  cannot  say'  that  there  was 
error  in  charging  in  regard  to  -it  Of  course, 
the  court  should  not  charge  In  regard  to  tbe 
merits  of  matters  strickoi  from  tbe  case 
on  demurrer,  though  it  Is  proper  to  caution 
the  jury  not  to  consider  matters  so  stricken. 

[2]  .2.  The  court  charged: 

"You  could  not  find  for  the  plaintiff  on  tlie 
allegation  of  negligence  that  the  door  was  open, 
if  you  also  believe  that  she  was  not  in  the 
exercise  of  ordinary  care  in  respect  to  the  door, 
and  that  the  open  door  was  not  negligence,  or 
was  not  the  proximate  cause  of  the  injury." 

No  facts  were  alleged  or  proved  to  show 
why  leaving  the  rear  door  of  the  car  open 
was  an  act  of  negligence,  or  constitued  any 
breach  of  duty  toward  the  passenger.  We 
can  conceive  of  ciroumstances  under  whidt 
this  might  amount  to  negligence;  but  no 
such  case  is  made  here.  A  girl,  18  years  of 
age,  was  riding  on  the  street  car  and  desired 
to  alight  She  testified  that  she  voluntarily 
left  her  seat  and  was  in  tbe  door,  or  Just 
outside  of  It  on  the  platform — It  Is  not  very 
clear  which — ^when  the  speed  of  the  car  was 
suddenly  slackened,  causing  a  Jerk  wUcb 
threw  her  off.  She  testified  that  tbe  rear 
door  was  open ;  that  in  cold  weather  it  was 
usually  closed,  but  in  September,  when  the 
injury  occurred,  it  was  usually  kept  open. 
When  the  car  failed  to  stop  at  the  point 
where  she  intended  to  alight,  she  left  her 
seat  and  went  to  the  rear  of  the  car  in  order 
to  have  the  car  stpp,  that  she  might  alight 
If  she  was  standing  in  the  door,  or  had 
passed  through  it  onto  the  platform,  it  can- 
not be  readily  seen  how  the  door  being  open 
before  that  time  would  constitute  any  breach 
of  duty  as  to  her,  proximately  causing  in- 
Jury.    The  condition -of  the  door  was  a  fact 
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which  conid  be  proved,  like  other  surround- 
ing facts;  but  It  does  not  api)ear  to  have 
been  an  act  of  negligence  proximately  caus- 
ing damage,  the  Injury  complained  of  having 
resulted,  not  by  reason  of  any  exposure  to 
the  weather,  or  drafts,  or  the  like,  caused 
by  the  open  door,  or  by  reason  of  being 
thrown  from  the  car  through  an  open  door, 
but  from  being  thrown  off  of  the  car  after 
having  voluntarily  wholly  or  partly  passed 
through  the  door  in  order  to  leave  the  car. 
Hardwick  ▼.  Georgia  Railroad,  etc.,  Co.,  85 
6a.  507,  11  S.  B.  832.  The  charge  should 
not  have  been  given  at  all;  but,  if  the  al- 
legations and  evidence  bad  authorized  a  sub- 
mission to  the  jury  of  the  question  whether 
leaving  the  door  open  was  an  act  of  negli- 
gence, it  was  error  to  instruct  them  in  ef- 
fect that  the  plaintiff  could  not  recover  if 
they  should  believe  that  she  was  lacking  in 
ordinary  care  in  regard  to  the  door,  and 
that  leaving  the  door  open  was  not  negli- 
gence, or  was  not  the  proximate  cause  of  the 
injury.  If  leaving  the  door  open  was  not 
negligence,  it  would  furnish  no  ground  for 
recovery  whether  the  plaintiff  "also"  failed 
to  exercise  ordinary  care  or  not  While  the 
presiding  Judge  elsewhere  charged  on  the 
subject  of  negligence  on  the  part  of  the 
plaintiff  which  would  prevent  a  recovery,  he 
did  not  correct  this  erroneous  coupling  of 
two  requirements  in  order  to  prevent  the 
leaving  open  of  the  door  from  furnishing 
a  basis  of  recovery. 

[S]  8.  The  petition  alleged  that  the  man- 
ner In  which  the  brakes  were  applied  caused 
the  speed  of  the  car  to  be  suddenly  and  vio- 
lently checked,  resulting  In  causing  the 
plaintiff  to  be  thrown  from  the  car  into  the 
street  There  was  no  averm'fent  that  the  re- 
sultant Jerk  was  in  a  backward  direction, 
instead  of  a  forward  one.  The  girl  testified 
that  when  the  conductor  gave  the  signal  to 
stop  the  speed  was  decreased  with  a  Jerk,  and 
that  the  front  of  the  car  plunged  forward, 
and  the  rear  was  somewhat  lifted  up,  throw- 
ing her  off.  It  is  well  known  that  the  bod- 
ies and  trucks  of  street  cars  do  not  form  a 
rigid  whole,  and  a  sudden  stop  while  the  car 
Is  running  at  high  speed  may  cause  a  Jerk,  or 
series  of  Jerks.  The  effort  to  have  it  de- 
clared as  a  matter  of  law  that,  if  there  was 
a  forward  Jerk,  the  allegata  and  probata 
were  so  different  as  to  prevent  a  recovery,  in- 
volved too  restricted  a  view,  and  the  presid- 
ing Judge  properly  refused  to  adopt  it 

[4]  4.  Error  was  assigned  on  the  following 
charge  of  the  court: 

"If  the  act  complained  of,  though  It  may  In 
some  degree  contribute  to  the  injury,  la  so 
small  and  of  such  a  character  as  would  not  of 
itself  produce  the  injury,  and  is  of  itself  an 
innocent  act,  and  there  are  other  and  contin- 
gent circumstances  which  greatly  preponderate 
in  producing  the  injury,  then  damages  cannot 
be  recovered  therefor ;  but  if  the  act  complained 
of  produces  directly  the  damage,  however  small 
such  act  may  be,  then  it  may  be  the  subject 
of  recovery." 


The  objections  were  that  this  diarge  might 
I>ermit  a  recovery  for  the  results  of  an  act 
which  was  not  negligent,  and  that  the  ex- 
pression "is  of  itself  an  Innocent  act"  made 
the  Innocent  quality  of  the  act  necessary  to 
prevent  a  recovery,  although  such  act  might 
be  insignificant  in  character,  and  contingent 
circumstances  might  greatly  preponderate  in 
producing  the  Injury.  The  language  em- 
ployed was  not  apt,  in  view  of  the  evidence. 
It  is  true  that  it  was  taken  from  the  opinion 
of  Mr.  Justice  Blandford  in  Checves  v.  Dan- 
ielly,  80  Ga.  114,  116,  4  S.  E.  902 ;  but,  with- 
out discussing  the  accuracy  of  expression  as 
applied  to  the  facts  of  the  case  then  under 
consideration  it  does  not  follow  that  lan- 
guage used  by  a  Justice  of  this  court  in  de- 
ciding a  case  is  always  appropriate  for  use 
by  the  Judge  of  the  trial  court  in  charging 
In  another  case  with  different  facts.  Atlan- 
ta &  West  Point  K.  Ca  v.  Hudson,  123  Ga. 
108,  61  S.  E.  '29.  It  was  perhaps  natural  for 
the  presiding  Judge  in  the  present  case  to 
have  followed  the  language  of  the  opinion  in 
that  case,  but  on  the  next  trial  it  will  be  bet- 
ter not  to  do  so. 

[E]  6.  Most  of  the  charges  requested  by 
counsel  for  the  defendant  were  argumenta- 
tive in  character,  and  were  properly  refused, 
for  that  reason.  If  for  no  other.  It  is  the 
duty  of  the  presiding  Judge  to  Instruct  the 
Jury  as  to  the  substantial  law  of  the  case, 
but  not  to  select  certain  features  of  the 
plaintifTs  case  and  give  argomentatiTe  chaf- 
es in  regard  to  them.  There  may  have  been 
some  other  small  inaccuracies  of  expression 
In  portions  of  the  charge,  but  upon  a  second 
trial  they  would  doubtless  not  be  repeated. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

a-u  QtL.  to) 
SEABOARD   AIR  LINE   RY.  ▼.   SIMMER- 

VILLB  et  al.     (No.  535.) 
(Supreme  Court  of  Georgia.     Sept.  10,  1U14.) 

(Svltabu*  hv  the  Court.) 
1.  Dkbds  (S  132»)-TbubT8  (SS  <K),  138»)— KJt- 

VAINDER»— PBESCBIFTIVB  TITLE — PoSBEBSIOK 
OF  TBtrSTXK. 

In  1861  Israel  P.  Davis  conveyed  to  Oliver 
R.  Simmerville,  "for  the  use  and  advantage  in 
trust  for  said  Mary  Simmerville  for  life  (ex- 
empt from  marital  rights  of  said  William  I. 
Simmerville  or  any  future  husband  which  the 
said  Mary  Simmerville  may  have),  for  her  sole 
and  separate  use,  and  on  her  decease  to  such 
child  or  children,  or  representative  of  children, 
as  she  may  leave  in  life,  and  the  same  to  be 
equally  divided  between  said  children  or  rep- 
resentatives of  children"  certain  described  real- 
ty, "to  have  and  to  hold  the  above  described 
property  to  him,  the  said  Oliver  K.  Simmerville, 
in  trust  for  the  said  Mary  Simmerville  and  her 
children  as  above  specified,  forever  free  from  the 
debts,  liabilities,  obligations,  or  control  of  the 
present  or  future  husband  of  the  said  Mary 
Simmerville."  The  trust  created  by  this  deed 
was  for  the  life  estate  only,  the  remainder  cre- 
ated was  a  legal  remainder,  and  the  estate  In 
the  remainder  being  a  legal  one,  the  trustee  did 
not  represent  the  remaindermen,  and  possession 
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of  a  part  of  the  land  conveyed  by  the  trust  deed 
could  not  ripen  into  a  prescriptive  title  as 
against  the  remaindermen  until  after  the  lapse 
of  the  statutory  period  after  the  death  of  the 
life  tenant. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  IS  a66,  367,  372,  373;  Dec.  Dig.  {132;* 
Trusts,  Cent  Dig.  {{  82,  181 ;  Dec.  Dig.  Si  «*>. 
188.«] 

2.  Vebdiot  Sustained. 

The  ruling  in  the  foregoing  headnote  is 
controlling  upon  the  main  question  in  this  case, 
and  the  verdict  of  the  jury  in  other  respects 
was  authorized  by  the  evidence. 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judga 

Action  by  O.  R.  Simmervllle  and  others 
against  the  Seaboard  Air  Line  Railway. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    AflSrmed. 

The  defendants  In  error  brought  suit 
against  the  Seaboard  Air  Line  Railway  to 
recover  a  strip  of  land  therein  described,  be- 
ing the  right  of  way  occupied  and  used  by 
the  railway  company  through  land  lot  1282  i 
In  Polk  county.  The  plalntlfF  claimed 
that  they  were  entitled 'to  recover  the  land, 
or  the  value  thereof,  as  remaindermen  un- 
der a  deed  from  Israel  P.  Davis,  dated  Jan- 
uary 18,  1861,  attached  to  their  petition. 
The  defendant  filed  an  answer,  denying  the 
plaintiffs'  right  to  recover,  and  setting  up 
that  It  had  obtained  a  prescriptive  title  by 
holding  the  land  in  possession  undlsturb^ 
for  more  than  20  years  under  a  claim  of 
right;  also,  while  distinctly  denying  the 
right  of  plaintiffs  to  recover,  the  defendant 
set  out  the  necessity  for  it  to  have  the  strip 
of  land  for  railroad  purposes,  and  prdyed 
that,  in  the  event  title  to  any  part  thereof 
should  be  found  to  be  in  the  plaintiffs,  the 
value  of  such  part  be  fixed  and  ascertained, 
and  that  the  defendant  be  allowed  to  obtain 
the  same  for  a  right  of  way  by  paying  there- 
for the  value  fixed. 

Upon  the  trial  the  court  below  construed 
the  deed,  and  decided  that  the  trustee  nam- 
ed in  same  did  not  represent  the  remainder- 
men, and  that  the  legal  title  to  the  fee  was 
not  conveyed  to  said  trustee  by  the  deed  in 
question,  and  that  the  remaindermen  were 
entitled  to  recover  the  land  In  question,  or 
the  value  thereof,  upon  the  death  of  the 
life  tenant,  and  charged  the  jury  accordingly. 
Having  construed  the  deed  in  this  way,  the 
court  in  his  charge  Ignored  and  disregarded 
the  defendant's  plea  as  to  a  prescriptive 
title  to  that  part  described  in  plaintiffs' 
petition,  to  wit,  the  land  actually  possessed 
and  occupied  by  the  railroad  for  more  than 
40  years  according  to  all  the  evidence  upon 
that  subject,  including  the  evidence  of  O.  R. 
Simmervllle,  the  trustee  named  in  the  deed. 

The  court  submitted  two  questions  to  the 
Jury :  First,  as  to  the  value  of  the  strip  ac- 
tually held  in  possession  by  the  railway 
company;    and,  second,  as  to  the  value  of 


the  additional  strip  necessary  to  make  out 
a  strip  lOO  feet  wide  needed  for  right  of 
way  purposes.  In  response  to  these '  ques- 
tions the  jury  fixed  the  value  of  each  strip 
separately.  The  second  question  submitted 
was  in  response  to  defendant's  prayer  that 
this  additional  strip  be  condemned,  and  no 
question  la  raised  as  to  the  submission  of 
question  No.  2;  it  being  conceded  that  the 
railroad  would  have  to  pay  for  the  land 
not  actually  in  its  possession  and  occupied. 
The  defendant  made  a  motion  for  a  new 
trial  upon  the  general  grounds,  and  also 
attacking  various  parts  of  the  charge  upon 
the  ground  that  the  court  erred  In  constru- 
ing the  deed  as  stated  above,  and  in  ignor- 
ing the  defendant's  plea  as  to  prescriptive 
title  and  the  uncontradicted  evidence  of 
plaintiffs'  own  witnesses  sustaining  said 
plea.  The  motion  being  overruled,  the  de- 
fendant excepted. 

Brown  &  Randolph,  of  Atlanta,  and  Ault 
&  Wright,  of  Cedartown,  for  plaintiff  in 
error.  John  K.  Davis,  of  Cedartown,  for 
defendants  In  error. 

BECK,  J.  (after  stating  tlie  facts  as  above). 
[1]  The  controlling  question  in  this  case  re- 
lates to  the  character  of  the  trust  created 
by  the  deed  of  Israel  P.  Davis  to  Oliver  R. 
Simmervllle;  that  is,  was  the  trust  creat- 
ed by  this  deed  for  the  life  estate  only,  or 
was  the  trustee  vested  with  the  legal  title 
in  fee?  The  material  part  of  the  deed  Is  as 
follows: 

"This  indenture,  made  and  entered  into  this 
the  eighteenth  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty- 
one,  between  Israel  P.  Davis,  of  said  state  and 
coimty,  of  the  first  part,  and  Oliver  R.  Sim- 
merville,  son  of  William  I.  and  Mary  Sim- 
mervllle, of  the  same  place,  witnesseth:  That 
for  and  In  consideration  of  the  natural  love  aqd 
affection  which  he,  the  said  Israri  P.  Davis,  has 
and  bears  to  his  daughter,  Mary  Simmervllle, 
wife  of  said  William  I.  Simmervllle,  and  for 
and  in  consideration  of  the  sum  of  five  dollars 
cash  in  hand  paid  by  the  said  Oliver  R.  Simmer- 
vllle (at  and  before  the  sealing  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby  ac- 
knowledged), the  said  Israel  P.  Davis  has  bar- 
gained, sold,  granted,  and  conveyed,  and  by 
these  presents  doth  bargain,  sell,  grant,  and 
convey,  unto  the  said  Oliver  R.  Simmervllle, 
for  the  use  and  advantage  in  trust  for  said 
Mary  Simmervllle  for  life  (exempt  from  marital 
rights  of  said  William  I.  Simmervllle  or  any 
future  husband  which  the  said  Mary  Simmer- 
vllle may  have),  for  her  sole  and  separate  use, 
and  on  her  decease  to  snch  child  or  children, 
or  representative  of  children  as  she  may  leave 
in  life,  and  the  same  to  be  equally  divided  be- 
tween said  children  or  representative  of  chil- 
dren, to  wit:  [Describing  the  property.]  •  •  • 
To  have  and  to  hold  the  above  described  prop- 
erty to  him,  the  said  Oliver  R.  Simmerville,  in 
trust  for  the  said  Mary  Simmerville  and  her 
children  as  above  specified,  forever  free  from 
the  debts,  liabilities,  obligations,  or  control  of 
the  present  or  any  future  husband  of  the  said 
Mary  Simmerville." 

We  are  of  the  opinion  that  under  the  rul- 
ing made  In  the  case  of  Smith  v.  McWhorter, 
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123  Ga.  287,  51  a  E.  474,  107  Am.  St.  Bcp. 
86,  wbicb  follows  the  ruling  made  In  Over- 
street  V.  Sullivan,  118  Ga.  801,  39  S.  B.  431, 
the  remainder  created  by  this  deed  was  a 
legal  remainder,  and  that  the  trustee  named 
was  only  trustee  for  the  life  estate.  The  con- 
struction of  a  deed  substantially  identical 
with  the  one  Involved  In  the  Instant  case, 
relatively  to  the  question  here  Involved,  was 
fully  discussed  in  the  case  of  Smith  v. 
McWhorter,  supra,  and  It  would  not  be  prof- 
itable to  further  discuss  It  here.  Inasmuch 
as  the  remainder  created  by  the  deed  of 
Israel  P.  Davis  was  a  legal  remainder,  the 
trastee  did  not  represent,  the  remaindermen, 
the  plaintiff  In  this  suit,  and  they  were  un- 
represented until  the  death  of  their  mother, 
the  life  tenant,  in  1911.  Consequently  no 
prescriptive  title  to  the  land  in  question 
could  have  ripened  against  them  before  this 
salt  was  brought. 

[2]  This  ruling  is  controlling  upon  the 
main  question  in  the  case,  as  is  recognized 
In  the  brief  of  counsel  for  plaintiff  in  error, 
and  leaves  open  merely  the  question  as  to 
whether  the  amount  found  by  the  jury  for 
the  plaintiffs  was  authorized  by  the  evidence. 
After  a  careful  examination  of  the  evidence. 
It  cannot  be  said  that  the  finding  as  to  the 
amount  which  the  plaintiffs  are  entitled  to 
recover  was  without  evidence  to  support  it; 
and  the  verdict,  having  received  the  approv- 
al of  the  trial  Judge,  will  not  be  disturbed 
here. 

Judgment  affirmed.  All  the  Jnstlees  con- 
cur. 

FISH,  a  J.,  and  LUMPKIN,  ATKINSON, 
and  HILiL,  33.  (concurring  specially).  We 
concur  In  the  Judgment  in  this  case,  because 
we  feel  bound  by  one  or  more  former  deci- 
sions of  this  court  The  decision  In  Smith 
V.  McWhorter,  123  Ga.  287,  Bl  S.  B.  474,  107 
Am.  St  Rep.  85,  was  rendered  by  five  Jus- 
tices, and  therefore  would  not  require  the 
unanimous  consent  of  the  court  to  be  over- 
ruled. But  In  the  case  of  Overstreet  v.  Sul- 
livan, lis  Ga.  891,  39  &  E.  431  (decided  by 
six  Justices),  this  court  construed  a  deed 
very  similar  to  the  one  now  In  question.  In 
the  published  (pinion  the  granting  clause 
alone  is  quoted,  and  no  reference  is  made  to 
the  habendum  and  tenendum  clauses.  But 
a  reference  to  the  original  record  shows 
that  the  deed  then  under  consideration  had 
substantially  the  same  habendum  and  tenen- 
dum clauses  as  the  one  now  before  us.  We 
cannot  now  take  up  and  discuss  the  various 
cases  which  have  been  decided  by  this  court, 
construing  deeds  more  or  less  similar  to 
the  one  before  us.  But  as  an  original  prop- 
osition it  might  well  be  doubted  whether, 
under  the  rule  in  this  state  providing  for 
the  construction  of  a  deed  In  Its  entirety  so 
as  to  harmonize  all  parts  of  it,  if  practicable, 
a  conveyance  which  declares  that  a  trustee 
shall  have  and  hold  the  property  In  tmst 


for  a  married  woman  and  her  dilldren  conld 
be  declared  not  to  create  any  trust  for  the 
children. 

~™^"  (142  Ga.  306) 

•       FELTON  V.  TAYLOR  «t  at 
TAYLOR  et  ai  v.  PELTON.     (No.  B24.) 
(Supreme  Ck>uTt  of  Georgia.     Aug.  18,  1914.) 

(SyUabui  by  the  Court.) 

1.  DEVtJBBEB  TO   PXTITIOir. 

The  petition  was  subject  to  demurrer,  and 
there  wag  no  error  in  suitaining  Uie  demurrer 
thereto  and  dismissing  it. 

2.  Disposition  of  CA-aex. 

The  judgment  complained  of  In  the  main 
bill  of  exceptions  being  affirmed,  the  croas-bill 
of  exceptions  is  dismissed. 

Error  from  Superior  Gourt,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  by  A.  O.  Felton,  Jr.,  against  B. 
J.  Taylor  and  others.  Demurrer  to  petition 
sustained,  and  plaintiff  brings  error,  and  de- 
fendants file  cross-bUl  of  exceptions.  Af- 
firmed on. main  bill  of  exceptions,  and  cross- 
bill dismissed. 

Jule  Felton,  of  Montezuma,  and  J.  E.  HaO, 
of  Macon,  for  plaintiff  In  error.  Hardeman, 
Jones,  Park  &  Johnston,  of  Macon,  for  de- 
fendants in  error. 

LUMPKIN,  J.  Judgment  affirmed  on  main 
bill  of  exceptions.  Cross-bUl  of  exceptions 
is  dismissed.     All   the  Justices  concur. 

• 

dttOa.  »0) 
RAT  et  aL  T.  BAY  (two  cases).  (No.  491.) 
(Supreme  Court  of  Georgia.     July  26,  1914J 

(BvOalnu  hv  (k«  0<mrt.) 

1.   EXECTJTOBS  Airo  ADianiSTBATORS   (  194»)— 

Allowance  to  Widow— OB«cTiowB—KiQHr 
TO  Amifo— Cavbat  to  Rxfobt  ot  Afprais- 

BBS. 

Where  a  woman  applied  for  the  setting 
apart  of  a  year's  support  out  of  the  estate  of  a 
decedent,  alleging  herself  to  be  hia  widow,  and 
to  the  return  of  the  appraisers  objections  (in 
the  record  also  termed  a  caveat  or  protest)  were 
interposed  by  a  named  person  as  executor  of  the 
decedent,  and  by  certain  named  persons  indi- 
vidually, and  where  from  a  judgment  setting 
apart  a  year's  support  two  of  tite  persons  named 
as  individual  caveators  entered  an  appeal  to 
the  superior  court  the  "caveat"  could  be  amend- 
ed in  that  court  by  adding  after  the  word  "indi- 
vidually" therein,  and  immediately  following 
the  names  of  such  caveators,  the  words  "as 
children  and  heirs  at  law  of  the  said  William 
Ray,  deceased,"  so  at  to  set  forth  and  show 
that  they  filed  the  caveat  as  children  and  heirs 
at  law  of  the  decedent  out  of  whose  estate  the 
year's  support  was  desired  to  be  allowed.  Such 
an  amendment  was  not  equivalent  to  adding 
new  parties  to  the  caveat  Civil  Code  1910,  § 
5681;  EUimn  v.  Georgia  R.  Co.,  87  Ga.  (S9U, 
13  S.  E.  809 ;  City  of  Columbus  v.  Anglin,  120 
Ga.  785,  48  S.  E.  318;  Jones  v.  Cooner,  187 
Ga.  681,  684,  74  S.  E.  61. 

(a)  It  was  error  to  refuse  to  allow  such  an 
amendment  and  to  dismiss  the  caveat  although 
a  motion  to  dismiss  the  caveat  had  previously 
been  made,  and  the  presiding  judge  had  inti- 
mated an  Intention  to  dismiss  it  but  no  order 
to  that  effect  had  been  entered,  and  although  it 


•For  othM  I 


I  *M  iam«  topi*  and  sMtlon  NUUHUlt  ia  Dec  Uls.  *  Am.  Cig.  Key-No.  Sertas  *  Bep'r  Ib<Uzw 


Digitized  by  VjOOQIC 


Oa.) 


Biff  IRE  UFE  nra  C!0.  ▼.  JOHNSOK 


893 


appeared  that  the  probate  of  the  will  bad  been 
set  aside,  and  the  will  declared  void,  and  that 
the  letters  testamentary  had  been  revoked. 

(b)  The  main  bill  of  exceptions  raises  the 
question  of  the  correctness  of  refusing  to  allow 
the  amendment  and  dismissing  the  caveat,  ex- 
cepts both  to  such  ruling  and  to  the  final  Judg- 
ment, and  is  sufficient  to  withstand  the  attacks 
made  upon  it. 

(c)  The  court  having  erroneously  rejected  the 
amendment  and  dismissed  the  caveat,  and  there- 
after directed  a  verdict  in  favor  of  the  appli- 
cant for  a  year's  support  and  entered  judg- 
ment accordingly,  a  reversal  must  result 

(d)  The  third  ground  of  the  "protest"  or  ob- 
jections was  sabject  to  demnrr«r ;  bat  this  did 
not  atttborise  tb«  striking  of  the  ohjectioas  as  a 
whole. 

[Ed.  Note.— For  other  cases,  see  Szecotors 
and  Administrators,  Cent.  £>^.  If  713-723: 
Dec.  Dig.  i  1»4.») 

2.  Motion  Dekied. 

The  motion  made  by  counsel   for  the  de- 
fendant in  error  to  dismiss  the  mi^in  bill  of  ex- 
ceptions, and  also  to  open  the  record  and  award 
damages,  and  for  other  direction,  is  denied. 
37  JUDGUBRT    ON    Cboss-Bili/— Affibmancb— 

Dknial  of  Motion  to  Dismiss. 

tJpon  consideration  of  the  cross-bill  of  ex- 
eeptions,  no  errors  are  made  to  appear  by  the 
recitals  and  assignments  of  error  therein  con- 
tained; and  the  judgment  on  such  cross-bill  Is 
affirmed. 

(a)  There  was  no  error  in  Ofverraling  the  mo- 
tion to  dismiss  the  appeal  from  the  judgment  of 
the  court  of  ordinary. 

Error  from  Superior  Conrt,  Fnlton  Coan- 
ty;  3.  I.  Pendleton,  Judge. 

Action  by  Rebecca  Ray  against  Albert  Ray 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error,  and  plaintiff  flies  cross- 
bill of  exceptions.  Reversed  on  main  bill  of 
exceptions,  and  affirmed  on  eross-blU. 

Jos.  W.  ft  Jna  D.  Hnmphrles,  of  Atlanta, 
for  plaintiffs  in  error.  John  G.  Walker,  of 
Atlanta,  for  defendant  in  error. 

LTJMPKIN,  J.  Judgment  reversed  on 
main  bill  of  exceptions,  and  affirmed  on 
croas-blU.    All  tbe  Justices  concur. 


(142  Oa.  343) 

CHARLESTON  &  W.  0.  BY.  CO.  ▼.  NIXQN 

GROCERY  CO.  et  aL     (No.  541.) 
(Sopreme  Court  of  Georgia.     Sept  16,  1914.) 

(Syllabui  by  the  Court.) 

1.  Cabbikhs  (S  119*)— Negligenck— "Act  or 
God." 

"By  the  'act  of  God'  is  meant  an  accident 

grodnced  by  physical  causes  which  are  irresisti- 
le,  such  as  lightning,  storms,  perils  of  the*  sea, 
earthquakes,  inundations,  sudden  death,  or  ill- 
ness." Central  Railway  Co.  v.  Hall,  124  Ga. 
822,  381,  S2  B.  B.  679,  4  L.  R.  A.  ^.  S.)  888, 
110  Am.  St  Rep.  170,  4  Ann.  Cas.  12& 

[Bd  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  !S  523-630;  Dec.  Dig.  |  U9.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Act  of  God.] 

2.  Cabhcebs    (I  132*)— Loss  or   Smpiccirr— 
BiTBDEN  OF  Psoor— Defense. 

In  an  action  bronght  against  a  common 
carrier,  to  recover  the  value  of  goods  delivered 
to  it  for  transportation  to  certain  consignees. 


where  the  sole  defense  was  tbat  the  goods  were 
not  delivered  because  they  were  destroyed  by 
act  of  God  (an  unprecedented  flood  of  water  in 
the  Savannah  river,  which  inundated  and  de- 
stroyed the  goods),  the  burden  was  on  the  car- 
rier to  establish  that  the  act  of  God  not  only 
occasioned  ultimately  the  loss,  but  that  the  neg- 
ligence of  the  carrier  did  not  contribute  to  it 
Central  Ry.  Co.  v.  Hall,  supra. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  Sf  578-582,  605;   Dec.  Dig.  |  132.»] 

3.  Cabbiebs    (I  136*)— Loss   or  Shipment— 

NegUOENCE— QlTESnoN  FOB  JXJBT. 

In  such  a  case,  where  the  burden  of  proof^ 
was  on  the  carrier,  it  was  a  question  of  fact 
for  the  jury  to  determine,  under  the  evidence 
and  proper  instructions  of  the  court,  whether 
or  not  Oie  carrier  was  negligent  There  was 
evidence  in  this  case  from  which  the  jury  could 
find  that  tbe  carrier  was  negligent 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  II  478,  696-598;   Dec.  Dig.  |  136.*] 

4.  iNSTBTTcnoNS— Denial  or  New  Tbial. 

While  certain  expressions  used  by  the  court 
in  defining  what  is  the  act  of  God"  were  not 
altogether  accurate,  yet  taking  the  entire  In- 
strnction  together,  they  do  not  furnish  cause 
for  new  trial. 

Error  from  Superior  Court,  Richmond 
County;   H.  0.  Hammond,  Judge. 

Action  by  the  Nixon  Grocery  Company  and 
another  against  the  Charleston  ft  Western 
Carolina  Railway  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

W.  K.  Miller,  of  Augusta,  for  plaintiff  In 
error.  O.  Henry  &  B.  a  (Tohen,  of  Augusta, 
for  defendants  in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


ao  Oa.  330) 
EMPIRE  LIFE  INS.  CO.  v.  JOHNSON. 
(No.  640.) 
(Supreme  Court  of  Georgia.    Sept  16,  1914.) 

(ByUahuM  hy  tU  Court.) 

1,  INSUBANCE     (I    461*)— ACOIDBNT    POUOT— 

Right  of  Recovebt. 

Where  a  policy  of  accident  insurance  con- 
tains a  condition  that  it  does  not  cover  cases 
"where  the  accident  or  disability  results  wholly 
or  partly,  directly  or  indirectly,  from  voluntary 
exposure  to  unnecessary  danger,"  on  the  trial 
of  an  action  on  the  policy,  the  following  instruc- 
tion of  Ihe  court  to  the  jury  is  not  error,  where 
the  evidence  authorizes  such  charge:  If  you 
believe  that  the  plaintifiTs  husband  did  not  vol- 
untarily enter  into  a  fight,  but  became  involved 
in  it  by  the  fault  of  Zuber,  and  what  he  did 
was  in  defense  of  himself,  then  such  act  on  the 

gart  of  the  plaintiff's  husband  would  not  bar 
er  right  to  recover  the  whole  amount  of  the 
policy.^' 

[Eld;  Note. — For  other  cases,  see  Insurance, 
Oent  Dig.  HUSO,  1181 ;  Dec  Dig.  {  461.*] 

2.  iwsubancb    (j  668*)- accident  poutot—  ' 
Question  foe  Jubt. 

The  evidence  for  the  plaintiff  authorized  the 
verdict,  and  the  court  did  not  err  in  refusing 
to  grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  II  1556,  1782-1770;  Dec.  Dig.  | 
668.*] 

Fish,  0.  J.,  and  Lumpkin,  J.,  dissenting. 
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(Additional  ByUabut  by  Editorial  Staff.) 

3.  Insukancb  (§  646*)— Action  on  Accident 

Policy — Burden  or  Pboof. 
'  Where,  in  an  action  on  an  accident  insur- 
ance policy,  the  defense  is  that  insured  was 
killed  "from  voluntary  exposure  to  unnecessary 
danger,"  in  violation  of  the  terms  of  the  policy, 
defendant  must  prove  such  voluntary  exposure. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1555,  1645-1668;  Dec.  Dig.  i 
646.»] 

Error  from  Superior  Couit,  Fulton  Coun- 
ty;  W.  D.  Elllfl,  Judge. 

Action  by  Georgia  A.  Johnson  against  the 
Empire  Lafe  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Afiarmed. 

Little,  Powell,  Hooper  &  Goldstein  and  H. 
H.  Turner,  all  of  Atlanta,  for  plaintiff  In 
error.  Geo.  Westmoreland  and  Mark  Bold- 
litg,  both  of  Atlanta,  for  defendant  In  error. 

HILL,  J.  Georgia  A.  Johnson  sued  the 
Empire  Life  Insurance  Company  on  a  policy 
taken  out  by  her  husband,  William  H.  John- 
son, In  his  lifetime.  The  policy  provided  for 
the  payment  of  $1,000  to  the  beneficiary,  the 
plaintiff,  in  the  event  of  the  death  of  the  in- 
sured from  any  cause,  and  it  further  pro- 
vided for  the  payment  of  |2,000  to  the  bene- 
ficiary in  the  event  of  the  death  of  the  in- 
sured "as  the  result,  directly  or  independ- 
ently of  all  other  causes,  from. bodily  Injuries 
effected  through  external,  violent,  and  acci- 
dental means."  The  suit  was  to  recover  the 
sum  of  $2,000,  the  petition  alleging  that  the 
insured  sustained  bodily  injuries  effected 
through  external,  violent,  and  accidental 
means  within  the  meaning  of  the  conditions 
of  the  policy,  in  that  the  insured  was  killed 
by  one  P.  W.  Zuber,  by  being  struck  on  the 
bead  by  a  wooden  bludgeon,  and  that  he  died 
immediately  upon  receiving  such  injuries. 
The  defendant  In  Its  answer,  among  other 
tilings,  specially  averred  that  the  insured 
came  to  his  death  from  "volimtary  exposure 
to  unnecessary  danger,"  and  that  by  the 
terms  of  the  policy  held  by  him  the  defend- 
ant was  not  liable ;  that  the  Insured  in  "vio- 
lation of  the  law"  committed  a  felonious  as- 
sault with  a  pistol  on  one  P.  W.  Zuber,  and 
shot  Zuber  with  the  pistol,  and  as  a  direct 
result  of  the  shooting  Zuber  then  and  there 
struck  and  killed  the  insured,  who  lost  his 
life  by  voluntarily  exposing  himself  to  un- 
necessary danger,  contrary  to  the  conditions 
of  the  policy  above  quoted,  and  therefore  the 
company  was  not  liable,  except  in  the  sum 
of  $1,000,  which  amount  it  tendered  to  the 
plaintiff  within  60  days  from  the  death  of 
the  insured,  and  the  plaintiff  refused  to  ac- 
cept the  amount  of  the  tender,  and  that  de- 
fendant is  not  Indebted  to  plaintiff,  except 
for  the  sum  of  $1,000,  because  the  facts  under 
which  the  Insured  met  his  death  do  not  make 
the  defendant  liable  for  the  additional 
amount  of  $1,000,  in  case  death  results  from 
accident,  for  that  the  policy  provides  tliat 


the  defendant  shall  not  be  liable  In  case  of 
death  by  accident,  where  such  accidental 
death  is  "the  result  of  the  violation  of  the 
law"  by  the  insured.  At  the  close  of  the 
plaintiff's  evidence  the  defendant  made  a  mo- 
tion for  a  nonsuit,  which  was  overruled,  and 
the  defendant  filed  exceptions  pendente  lite. 
The  case  proceeded  to  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff.  A  new  trial 
was  refused,  and  the  defendant  excepted. 

[1]  In  addition  to  the  general  grounds,  and 
the  refusal  to  grant  a  nonsuit,  error  is  as- 
signed because  the  court  instructed  the  jury: 

"It  you  believe  the  plaintiCTs  husband  did  not 
voluntarily  enter  into  a  fight,  bat  became  in- 
volved in  it  by  the  fault  of  Zuber,  and  what  be 
did  was  in  defense  of  himself,  then  such  act 
on  the  part  of  the  plaintifTs  husband  would  not 
bar  her  right  to  recover,  and  she  could  recover 
the  whole  amount  of  the  policy." 

The  objection  urged  to  this  charge  is  that 
there  was  no  evidence  to  show  that  the  dif- 
ficulty was  begun  by  the  antagonist  of  the 
insured,  but  that  all  the  evidence  showed 
that  the  difilculty  was  begun  by  the  insured. 
These  grounds  will  be  considered  together, 
as  they  will  involve  the  question  of  whether 
the  evidence  authorized  the  instructions  to 
the  jury,  and  whether  it  is  sufficient  to  sup- 
port the  verdict 

On  the  trial  of  the  case  Mrs.  Georgia  A. 
Johnson  testified  substantially  as  follows: 

She  is  the  widow  of  William  H.  Johnson, 
the  insured,  who  was  killed  September  23, 
1911.  She  was  at  home  that  day,  which  was 
about  a  quarter  of  a  mile  from  Zuber's  store. 
She  saw  Zuber's  delivery  cart  on  the  side- 
walk just  in  front  of  her  steps,  going  up  to 
the  back  door.  The  cart  was  left  in  front  of 
her  steps  In  the  morning,  and  her  little  boy 
spilled  something  out  of  the  cart  Later  In 
the  day  the  delivery  boy  brought  the  cart 
back  again  and  stopped  in  the  same  place, 
delivering  groceries  on  the  other  side  of  the 
street  Her  husband,  Johnson,  came  up  on 
the  porch,  and  she  showed  him  the  cart,  and 
told  him  what  had  occurred  in  the  morning, 
and  asked  him  to  tell  the  boy  to  move  the 
cart  off  the  sidewalk.  He  asked  him  about 
three  times,  and  he  did  not  do  It  but  only 
pushed  it  a  few  feet  further.  Johnson  then 
returned  to  the  house,  and  in  about  five  min- 
utes Zuber  came  up  on  the  back  porch.  John- 
son was  in  the  dining  room.  Zuber  was  in 
his  shirt  sleeves.  He  said  he  wanted  to  see 
Mr.  Johnson,  and  was  invited  in,  but  did 
not  come.  He  said  he  wanted  to  know  what 
Johnson  was  going  to  do  about  those  gro- 
ceries he  destroyed.  Johnson  said  he  was 
not  going  to  do  anything,  but  offered  to  ex- 
plain if  Zuber  would  come  In.    Zuber  said: 

"I  am  not  coming  in ;  if  there  is  any  law 
in  the  land,  I  am  going  to  make  yon  pay  for 
those  groceries,  because  you  are  the  dirtiest  ras- 
cal in  all  Oakhurst" 

Zuber  then  started  down  the  steps,  and 
Johnson  called  to  him  to  wait  a  minute,  and 
followed  him  about  25  feet  Zuber  stopped 
and  folded  his  arms.    Zuber  walked  pretty 
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fast  imt]I  be  stopped,  and  Johnson  followed 
blm  fast.  Johnson  walked  up  to  him  and 
the  witness  saw  no  more  for  a  few  minutes, 
and  then  she  looked  ont  of  the  window,  and 
Zuber  and  Johnson  were  clinched,  and  bad 
their  hands  in  each  other's  throats  down  in 
the  street  about  20  feet  When  Zuber  went 
down  tbe  steps,  and  Jolmson  called  to  blm 
to  wait  a  minute,  Johnson  bad  a  pistol  in 
his  pocket.  When  Johnson  caught  up  with 
Zuber,  Zuber  turned,  faced  blm,  and  folded 
bis  arms;  then  Johnson  stopped  as  if  to 
scratch  the  calf  of  bis  leg.  Witness  after- 
ward saw  them  clinched  about  20  steps  to- 
ward East  Lake  Drive,  and  then  saw  no 
more  until  her  husband  was  dead.  He  was 
a  contractor,  and  was  in  tbe  habit  of  carry- 
ing a  pistol  on  pay  day.  This  was  pay  day, 
and  he  had  just  come  from  settling  with 
his  hands.  His  life  was  in  danger  on  pay 
days.  He  was  mayor  of  Oakburst  The 
killing  was  on  Saturday,  about  3  o'clock 
p.  m. 

Mrs.  C.  A.  Green,  sworn  for  tbe  plaintiff, 
testified: 

On  tbe  day  of  the  killing  she  was  living  in 
Oakburst  in  the  fifth  house  across  the  street 
from  Johnson.  Her  attention  was  attracted 
by  the  first  pistol  shot,  and  she  immediately 
looked  up  and  saw  Zuber  in  Johnson's  yard, 
and  then  Zuber  hit  Johnson  with  a  stick. 
Johnson  was  backing,  and  Zuber  was  coming 
to  him  with  a  stick;  Zuber  striking,  and 
Johnson  dodging  and  shooting.  Johnson 
kept  backing  until  he  got  down  on  the  sld  - 
walk,  and  Zuler  hit  him  with  a  atick,  and 
he  fell  down  in  the  road.  Zuber  bit  him 
eight  or  ten  times  more  after  be  bad  fallen. 
Witness  did  not  see  Zuber  pick  up  the  stick ; 
be  had  It  Witness  saw  tbe  last  three  shots 
fired.  Johnson  backed  about  10  feet  to  the 
sidewalk.  The  stick  was  a  scantling  2x4, 
about  2  feet  long.  Johnson  was  backing  all 
the  time,  and  Zuber,  following,  pursuing  all 
the  time.  Zuber  bit  Johnson  over  his  head 
while  he  was  standing  on  tbe  edge  of 
the  sidewalk,  and  Johnson  felL  There  was 
a  nail  in  the  stick.  Zuber  hit  Johnson  sever- 
al times  after  he  fell,  and  then,  throwing  tbe 
stick  at  him,  walked  off.  There  was  nothing 
to  obstruct  the  view  of  the  witness;  she 
could  see  dlstlnctiy  through  tbe  open  banis- 
ters; the  fighters  were  beyond  tbe  banisters 
when  she  saw  them.  Johnson  backed  10 
feet  from  last  shot  She  did  not  see  any  of 
tbe  difficulty  before  the  first  shot  was  fired. 
The  front  porch  of  Johnson's  house  was 
about  15  or  20  feet  back  from  the  Park 
Place,  and  the  side  of  Johnson's  bouse  was 
about  10  feet  from  the  sidewalk  on  Lakeview 
Drive. 

Mrs.  Dearing  testified: 

The  difficulty  occurred  in  front  of  her 
house,  being  nearly  opposite.  Tbe  first  she 
saw  was  Zuber  standing  on  Johnson's  side 
porch.  Znber  knocked  at  tbe  door,  and  John- 
son came  out  They  talked  a  few  minutes, 
and  Zuber  left  and  walked  down  tbe  street 


Johnson  called  to  Znber  to  stop,  which  he 
did.  Johnson  followed  blm,  anJ  Zuber  stood 
with  his  arms  folc!ed.  Johnson  then  struck 
Zuber  with  his  fist.  They  clinched  and  tus- 
sled, and  got  out  Into  the  road.  Johnson 
fell  back,  and  when  he  got  up  he  backed 
away  into  his  side  yard,  with  Zuber  going 
right  after  him.  Witness  did  not  see  any 
weapon  until  Johnson  began  firing,  .\bout 
tbe  time  Johnson  began  filing,  Zuber  picked 
up  a  stick.  This  seemed  to  happen  at  one 
time.  Just  as  Zuler  reached  down  to  pick 
up  a  stick,  Johnson  commenced  firing;  Zu- 
ber  advancing  and  Johnson  backing.  About 
tbe  time  Zuber  picked  up  the  stick  and  was 
rising,  Johnson  began  firing.  Johnson  was 
backing  all  the  time,  and  Zuber  pressing  him. , 
After  Johnson  fired  the  last  shot  he  contin- 
ued to  retreat,  and  Zuber  followed  bim  with 
a  stick.  When  tbe  last  shot  was  fired,  John- 
son was  still  backing,  and  Znber  following. 
When  knocked  down,  Johnson  was  about  6 
feet  from  the  comer.  Zuber  bit  Johnson 
about  five  times  after  he  fell,  ho' ding  the 
stick  all  the  time.    It  was  2x4. 

From  a  review  of  tbe  foregoing  testimony 
we  think  tbe  question  whether  tbe  insured  or 
bis  antagonist  began  the  difficulty,  and 
whether  the  insured  voluntarily  entered  info 
tbe  fight,  or  became  involved  by  fault  of  Zu- 
ber, was  properly  submitted  to  the  Jury; 
and  it  cannot  be  said  that  there  is  no  evi- 
dence upon  which  to  predicate  the  instruc- 
tions as  given  by  the  court  And  the  evi- 
dence would  authorize  a  finding  that  tbe 
insured  was  killed  while  acting  in  the  de- 
fense of  his  person,  and  that  he  had  aban- 
doned the  struggle,  when  he  was  pursued 
by  Zuber,  and  had  retreated  108  feet  from 
the  spot  where  be  and  his  antagonist  had 
clinched.  The  policy  of  insurance  provides 
that  the  insurer  does  not  assume  liability 
for  risks  "where  tbe  accident  or  disability 
therefrom  results  wholly  or  partially,  direct- 
ly or  indirectiy,  from  voluntary  exposure  to 
unnecessary  danger."  It  was  proper,  -there- 
fore, under  the  issues  of  the  case  and  the  evi- 
dence, for  tbe  court  to  instruct  tbe  jury  that 
if  the  insured  did  not  voluntarily  enter  Into 
a  fight,  but  became  involved  in  it  by  the  fault 
of  Zuber,  then  such  act  on  tbe  part  of  the 
insured  would  not  bar  a  recovery  for  the 
whole  amount  sued  for. 

[3]  Did  tbe  conduct  of  the  insured  on  the 
day  of  tbe  homicide,  as  disclosed  by  the  evi- 
dence under  tbe  pleadings,  show  that  he 
voluntarily  exposed  himself  to  unnecessary 
danger?  This  was  a  question  for  the  jury. 
The  acts  constituting  voluntary  exposure  to 
unnecessary  danger  must  be  pleaded  and  prov- 
ed. See  Travelers'  Insurance  Go.  v.  Wyness, 
107  Ga.  584  (3),  .j90.  34  S.  E.  113;  FideUty 
&  Casualty  Co.  v.  Slttig,  181  111.  HI,  64  N. 
E.  003,  48  L.  R.  A.  359.  Tbe  answer  of  the 
defendant  avers  that: 

The  "insured  in  violation  of  law  committed 
a  felonious  assault  with  a  pistol  upon  P.  W. 
Zuber,  and  then  and  there  shot  said  Zuber  with 
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nid  pistol,  and  as  a  direct  r«snlt  of  said  shoot- 
ing said  Zuber  then  and  there  struck  and  killed 
insured,  who  so  lost  his  life  by  voluntarily  ex- 
posing himself  to  unnecessary  danger ;  and  the 
policy  sued  on  does  not  assume  such  risk,  and 
this  company  is  not  liabie  tlierefor,  except  in 
the  sum  of, $1,000." 

Did  the  insured  lose  his  life  by  voluntarily 
exposing  MmseU  to  unnecessary  danger  when 
he  fired  upon  Zuber?  Upon  this  issue  being 
presented  to  them,  the  Jury  found  in  effect 
that  he  did  not  The  evidence  tended  to 
show  that  at  the  tiipe  Johnson  fired  at  Zuber 
he  was  retreating  from  Zuber,  and  fired  at 
the  time  or  after  Zuber  was  attempting  to 
strike  him  with  a  deadly  weapon,  or.  In  other 
words,  that  he  was  acting  in  self-defense.  In 
the  case  of  Lovelace  v.  Travelers'  Protective 
Association,  120  Mo.  104,  28  S.  W.  877,  30  h. 
R.  A.  209,  47  Am.  St.  Rep.  638,  the  insured, 
Lovelace,  was  killed  while  endeavoring  by 
force  to  eject  one  Graves  from  a  hoteL  It 
was  said: 

"The  learned  counsel  for  defendant  concedes 
the  force  of  the  argument  deduced  from  the  or- 
dinary meanings  of  the  word  [accident],  bat 
insists  that  they  cannot  apply  where  the  insured 
has  voluntarily  assumed  the  risk  which  proves 
to  be  fatal— in  this  instance,  b^  entering  into 
the  altercation  whidt  led  to  his  death.  But 
there  is  one  weak  point  In  that  contention. 
There  is  no  proof  whatever  that  the  insured  had 
any  canse  or  reasonable  ground  to  anticipate 
that  he  would  be  shot  or  killed  when  he  under- 
took to  attempt  to  evict  Graves  from  the  heteL 
There  is  no  proof  that  Graves  exhibited  a  weap- 
on, or  made  any  remarks  indicating  a  purpose 
to  shoot,  before  the  affray.  The  mere  fact  that 
Iiovelace  engaged  in,  or  brought  on,  a  fight  in 
the  manner  described,  did  not,  of  Itself,  indicate 
that  he  sought  death,  or  bad  any  reason  to 
expect  it  as  a  eonsequence  of  his  action." 

Iq  Brown  T.  Supreme  Lodge  K.  of  P.,  83 
Mo.  App.  633,  the  insured  had  a  certiflcate 
of  insurance,  and  a  by-law  was  snbsequoifly 
adopted  to  the  effect  that,  if  the  death  of  a 
member  of  the  order  holding  a  certiflcate 
should  be  caused  or  superinduced  "in  viola- 
tion of  any  criminal  law,"  then  the  amount 
paid  upon  each  member's  certiflcate  shall  be 
a  sum  only  in  proportion  to  the  whole  amount 
as  the  matured  life  expectancy  is  to  the  en- 
tire expectancy  at  date  of  admissi(»i  to  the 
endowed  rank.  The  defense  to  the  suit  to 
recover  the  amount  of  the  policy,  $2,000,  was 
that  the  death  of  the  insured,  Brown,  result- 
ed from  an  unjustifiable  assault  made  by  him 
on  one  Rogers,  and  that  under  the  by-law  and 
the  contract  of  insurance  the  defendant  was 
only  indebted  to  the  plaintiff  on  account  of 
the  certiflcate  in  the  sum  of  $585.60,  which 
WHS  tendered  into  court  In  delivering  the 
opinion  of  the  court  Biggs,  J.,  said: 

"The  undisputed  evidence  shows  that  .Brown 
stmbk  Rogers  with  his  band,  thkt  the  blow  was 
struck  in  a  well-lighted  room,  that  the  parties 
clinched,  that  Rogers  threw  Brown,  and  that 
while  they  were  down  Rogers  inflicted  injuries 
on  Brown's  head,  the  effects  of  which  are  sup- 
posed to  have  caused  his  death.  It  cannot  be 
supposed  that  such  a  case  as  these  facts  pre- 
sent was  within  the  contemplation  of  the  con- 
tracting parties.  As  was  said  by  Judge  Scott, 
in  the  Harper  Case,  supra:  'If  one  assaults  ap- 
other  with  his  open  band,  and  is   thereupon 


instantly  shot  down,  he  does  not  die  in  the 
known  violation  of  a  law.'  So  we  hold  that 
the  question  of  the  lack  of  provocation  for  the 
assault  is  immaterial,  for  the  judgment  is  fpr 
the  right  party  regardless  of  it" 

In  Union  Casualty  Co.  v.  Harrell,  98  Tenn. 
591  (2),  40  S.  W.  1080,  60  Am.  St  Rep.  873,  It 
was  held  that: 

"The  death,  of  the  insured  does  not  resolt 
from  'voluntas  exposure  to  unnecessary  danger.' 
within  the  exception  of  a  life  and  accident  pol- 
icy, although  he  was  shot  while  advancing  to- 
ward his  slayer,  with  angry  and  threatening 
demonstrations,  after  the  latter  had  warned  him 
not  to  approach,  unless  he  knew,  or  had  suffi- 
cient reason  to  believe,  that  his  adversary  was 
armed,  and  on  his  continued  advance  would 
shoot  to  kilL" 

In  the  body  of  the  opinion  Beard,  X,  said: 
"In  every  case  which  we  have  examined, 
where  this  condition  has  operated  to  defeat  a 
claim  under  the  policy,  the  insured  had  volun- 
tarily or  intentionally  done  some  act  which  rea- 
sonable prudence  would  have  pronounced  dan- 
gerous, and  in  which  death  had  followed  as  a 
consequence.  As  an  illustration  of  this  class 
of  cases  we  refer  to  Travelers'  Insurance  Co. 
V.  Jones,  80  Ga.  641  [7  S.  E.  83],  12  Am.  St 
Rep.  270,  where  a  party  going  home  at  night 
knowingly  left  other  and  safe  paths  of  travel 
and  betook  himself  to  a  dangerous  railway  tres- 
tle: to  WUUams  v.  U.  S.  M.  Ass'n,  133  M.  K. 
366  [31  N.  E.  222],  where  the  assured  sat 
down  on  a  railway  track  when  an  engine  moving 
toward  him  was  only  26  feet  away;  and  to 
Tuttle  r.  Travelers'  Xnsnrance  Co.,  134  Mass. 
175,  46  Am.  Rep,  316,  where  the  assured  was 
killed  by  a  train  while  running  in  front  to  take 
a  train  approaching  him  and  moving  on  a  paral- 
lel track.  In  all  these  cases  the  danger  was 
so  obvious  that  It  should  have  been  avoided  by 
a  man  of  ordinary  prudence,  and  the  exposure 
to  it  was  voluntary  and  unnecessary.  Under 
such  circumstances  the  courts  have  properly 
held  that  a  death  thus  resultinc  falls  within 
this  clause  of  exemption.  On  the  contrary, 
that  this  condition  is  only  operative  where  there 
is  some  degree  of  consciousness  of  the  danger 
which  results  in  the  accidental  death  of  the  in- 
sured, is  clearly  announced,  not  only  in  Miller 
V.  Insurance  Co.,  supra,  but  in  Scheiderer  v.' 
Travelers'  Insurance  Co.,  68  Wis.  13  [16  N.  W. 
47],  46  Am.  Rep.  618 ;  Pierce  v.  Travelers*  In- 
surance Ca,  34  Wis.  389;  Lovelace  v.  Travel- 
ers' Protecdve  Association,  126  Mo.  1U4  [28 
8.  W.  877],  30  L.  R.  A.  209  [47  Am.  St  Rep. 
638];  Jones  v.  U.  S.  Mutual  Actident  192 
Iowa,  652],  61  N.  W.  485." 

In  Fidelity  &  Casualty  Co.  ▼.  Slttlg,  supra. 
It  was  held: 

"Attempting  to  get  upon  the  platform  or  the 
steps  of  a  moving  car  of  a  railway  train  just 
after  it  has  started  is  not,  as  a  matter  of  law, 
a  'voluntary  exposure  to  unnecessary  danger, 
in  violation  of  a  clause  In  an  accident  insur- 
ance policy.  ♦  •  ♦  It  is  a  question  of  fact 
for  the  jury  in  an  accident  insurance  case  wbeth-  ■ 
er  an  attempt  to  get  aboard  a  moving  train  just 
after  it  started  was  obviously  dangerous." 

The  plaintiff  in  error  cites  the  case  of 
Gresham  ▼.  Equitable  Insurance  Ca,  87 
Ga.  497,  IS  S.  E.  752,  13  L.  R.  A.  838,  27  Am. 
St  Rep.  263,  in  support  of  its  contention. 
This  was  a  case  of  mutual  combat  and  Judge 
Bleckley,  in  delivering  the  opinion  of  the 
court  said: 

"It  may  be  conceded  that  the  homicide  was 
accidental  within  the  meaning  of  the  policy  as 
such  policies  have  generally  been  construed  by 
the  court    *    *    *    A  faultless  and   unwilling 
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conflict  by  the  liisared,  one  which  he  neither  pro- 
Toked  nor  invited,  one  which  he  did  not  accept 
when  formally  or  informally  tendered,  one  in 
which  he  waa  forced  to  engage  for  self-defense 
alone,  and  from  which  he  withdrew,  or  endeav- 
ored to  in  good  faith  withdraw,  when  hia  de- 
fuse waa  accomplished,  ought  not  to,  and 
would  not,  be  treated  as  a  causative  fight  on 
fais  part,  within  the  meaning  and  intent  of  the 
policy,    but   would   be   regarded    as    right    and 

J>roper  resistance  to  aggressive  or  offensive  vio- 
ence.  To  protect  hia  life  from  destruction,  or 
hia'  person  from  injury,  might  be  as  much  a 
matter  of  duty  to  the  insurance  company  aa  of 
interest  to  himaelf." 

In  the  case  Just  dted  this  conrt  affirmed 
tbe  judgment  of  the  superior  conrt  in  grant- 
ing a  nonsnlt  against  the  beneficiary;  but 
the  policy  of  insurance  excepted  accidental 
injuries  caused  by  dueling,  fighting,  wres- 
tling, etc.,  and  the  evidence  tended  to  show 
that  the  combatants  in  that  case  were  fight- 
ing. There  Is  no  such  clause  in  tbe  policy 
In  the  present  case. 

[2]  Was  the  death  of  the  Insured  caused  as 
«  result  of  a  "violation  of  law"}  Section 
103  of  the  Penal  Code  provides : 

"On  the  trial  of  an  indictment  for  an  assault, 
or  an  assault  and  battery,  the  defendant  may 
tive  in  evidence  t*  tbe  jnry  any  opprobrious 
words,  or  abusive  langoage,  used  by  the  prose- 
«utor,  or  person  assaulted  or  beaten ;  and 
such  words  and  language  may  or  may  not 
«mount  to  a  justification,  according  to  the  na- 
ture and  extent  of  the  battery,  all  of  which  ahall 
b«  determined  by  Uie  jary." 

The  evidence  for  the  plaintiff  tended  to 
flhow  that  Znber,  after  coming  up  on  tbe 
IXHrcIi  of  Johnson's  house,  said  to  blm, 
among  other  things,  "You  are  the  dirtiest 
rascal  in  all  Oakhnrst."  Were  these  words 
such  as  would  amoont  to  a  justification  of 
Johnson's  condact  In  Calling  to  Znber  to 
"wait  a  mlnnte,"  and  In  following  Iilm  and 
slapping  him  and  striking  him  with  his  fist? 
Was  his  conduct  in  Oils  respect  a  "voluntary 
•ezpoanre  to  xmnecessary  danger,"  within  the 
meaning  of  the  p<dlcy?  In  the  case  of  Em- 
pire Life  Insurance  Co.  t.  Allen,  141  Oa.  418, 
«1  S.  E.  120,  this  conrt  held: 

"Where  a  policy  of  accident  insurance  con- 
tains a  condition  that  it  does  not  cover  cases 
'where  tbe  accident  or  disability  results  wholly 
or  partly,  directly  or  indirectly,  from  voluntary 
exposure  to  unnecessary  danger,'  these  words 
mean  an  intentional  exposnre  to  unnecessary 
danger,  and  imply  a  conscious  knowledge  of  the 
danger." 

We  cannot  say  aa  a  matter  of  law  that  the 
«onduct  of  the  Insured  amounted  to  a  "rol- 
vntary  exposure  to  unnecessary  danger," 
within  the  meaning  of  those  words  as  con- 
atmed  by  this  conrt  At  the  time  the  Insur- 
ed called  to  Zuber  to  "wait  a  mlnnte,"  the 
latter  was  in  his  shirt  sleeves,  with  no  weap- 
on, and  awaited  the  coming  of  the  Insured 
with  his  arms  folded.  There  was  no  dan- 
ger, imminent  or  apparent  There  was  noth- 
ing to  indicate  that  Johnson  had  a  conscious 
knowledge  of  danger  to  which  he  was  ex- 
jxwing  himself.  When  Zuber  armed  himself 
with  a  piece  of  scantling — "2x4" — Johnson 
was  retreating  from  danger,  and  only  fired 
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at  his  antagonist  as  he  retreated.  ,  So  we  do 
not  think  it  can  be  said  as  a  matter  of  law. 
that  there  was  voluntary  exposure  to  unnec- 
essary danger  on  the  part  of  the  Insured 
when  he  fired  on  Zuber,  and  whether  there 
was,  as  a  matter  of  fact,  was  properly  8ut>- 
mltted  to  the  jnry.  As  pointed  out,  the  an- 
tagonist of  the  Insured  had  used  opprobrious 
words  to  and  of  the  Insured  by  calling  him 
the  "dirttest  rascal  in  Oakhurst"  Under 
such  provocation,  it  Is  for  the  Jury  to  say 
whether  the  nature  and  extent  of  the  battery 
committed  by  Johnson  to  Zuber,  in  striking 
him  with  bis  hand,  would  amount  to  a  Justifi- 
cation. Penal  Code,  {  103.  The  jury  in  this 
case  found  all  the  issues  submitted  In  favor 
of  the  plalittifr,  'and  we  cannot  say  that 
their  finding  is  without  evidence  to  support 
it  The  court  did  not  err  in  giving  tbe 
charge  complained  of,  or  In  refusing  a  new 
trlaL 

Judgment  afllrmed.  All  the  Jui^tlces  con- 
cur, except  FISH,  O.  J.,  and  LUMPKIN,  J, 
dissenting. 

BECK,  J.  (concurring).  Whatever  may 
have  been  the  truth  as  to  the  facts  of  the 
tragedy  which  resulted  in  the  death  of  the 
insured.  It  is  perfectly  clear.  It  seems  to  me, 
that  the  jury  were  authorized  by  the  evi- 
dence to  find  that  the  Insured  did  not  bring 
on  the  fatal  difficulty,  that  he  was  justified 
In  everything  that  he  did,  that  he  retreated 
after  having  resented  a  most  opprobrious 
epithet  with  a  blow  merely  of  the  fist  or 
open  hand,  that  he  was  then  pursued  by  his 
assailant,  and  only  joined  In  deadly  conflict 
when  his  life  was  put  in  jeopardy  by  an  as- 
sault at  the  hands  of  his  pursuer,  who  was 
about  to  strike  with  a  deadly  weapon  at  the 
time  the  Insured  fired.  That  being  true.  It 
was  not  error  for  the  court,  in  his  charge 
to  the  Jury,  to  give  the  Instruction  complain- 
ed ot 

LUMPKIN,  J.  (dissenting).  I  am  unable  to 
concur  in  the  decision  of  the  majority  of  the 
court  in  this  case.  The  policy  of  accident 
insurance  provided  that  It  did  not  cover  any 
case  "yrh&a  the  accident  or  disability  results 
wholly  or  partly,  directly  or  indirectly,  from 
voluntary  exposnre  to  unnecessary  danger." 
The  evidence  showed  that  there  had  been 
some  discussion  about  a  boy  with  a  cart  on 
the  sidewalk  In  front  of  the  door  of  the  in- 
sured. Shortly  after  this  one  Zuber  came  up- 
on the  poirch,  and  Inquired  what  the  Insured 
was  going  to  do  about  the  groceries  he  de- 
stroyed, to  which  the  insured  replied  that  he 
was  not  going  to  do  anything,  but  offered  to 
explain  if  Zuber  would  come  in.    Zuber  said: 

"I  am  not  coming  in ;  if  there  is  any  law  in 
the  land,  I  am  going  to  make  you  pay  for  these 
groceries,  because  you  are  the  dirtiest  rascal  in 
Oakhurst." 

Zuber  then  started  down  the  steps,  and  the 
Insured  called  to  him  to  wait  a  minute,  and 
followed  him  about  26  feet,  carrying  a  pistoi 
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wltb  him.  Zuber  was  walking  pretty  fast 
until  then,  when  he  stopped.  The  Insured 
walked  np  to  him,  and  slapped  or  struck 
him.  A  fight  ensued,  during  the  progress  of 
which  the  Insured  had  a  pistol  and  Zuber 
had  a  heavy  stick  or  piece  of  scantling  about 
2x4  inches  in  size.  There  was  evidence  In- 
troduced by  the  plaintift  tending  to  show 
that  the  Insured  retreated  and  Zuber  follow- 
ed, and  as  Zuber  reached  to  get  the  heavy 
stick,  or  piece  of  scantling,  the  Insured  be- 
gan firing  at  him  with  the  pistol  which 
he  had  carried  with  him,  and  that  Zuber 
struck  at  the  insured  with  the  scantling, 
knocking  him  down,  and  continuing  to  strike 
him  until  death  ensued.  On  behalf  of  the 
defendant  there  was  some  testimony  tending 
to  show  that,  when  the  Insured  went  np  to 
Zuber,  he  called  the  latter  a  "low-lived 
scoundrel,"  that  Zuber  replied  In  kind,  and 
that  the  Insured  stooped,  and,  rising,  made 
a  lunge  at  Zuber,  and  got  his  hands  around 
Zuber's  throat,  knocking  him  backwards, 
whereupon  they  clinched  and  struggled  out 
into  the  jBtreet.  The  question  is  whether,  un- 
der the  facts,  it  can  be  held  that  the  insur- 
ance company  was  liable  under  the  provision 
of  the  portion  of  the  policy  in  regard  to  ac- 
cident insurance  which  contained  a  clause 
exempting  it  from  liability  for  an  accident 
which  "results  wholly  or  partly,  directly  or 
indirectly,  from  voluntary  exposure  to  unnec- 
essary danger"? 

After  using  the  offensive  language,  Zuber 
had  started  to  leave,  walking  rapidly.  The 
insured,  carrying  a  pistol,  pursued  him,  caus- 
ed him  to  stop  by  calling  to  him,  overtook 
him,  and  struck  or  slapped  him.  Surely 
It  cannot  be  said  that  this  conduct  was  in- 
voluntary, or  was  necessary,  within  the 
meaning  of  the  contract  of  accident  insur- 
ance. Nor  can  it  be  said  that  what  tran- 
spired during  the  progress  of  the  fight  thus 
brought  on  did  not  wholly  or  partially,  di- 
rectly or  indirectly,  result  from  the  danger 
thus  voluntarily  Incurred. 

In  Gresham  v.  Equitable  Accident  Insur- 
ance Co.,  87  Ga.  497,  13  S.  El.  762,  13  U  R. 
A.  838,  27  Am.  St.  Rep.  263,  the  clause  of  the 
policy  under  consideration  excepted  from  the 
risk,  death  or  injury  caused  by  fighting.  In 
the  opinion  Mr.  Chief  Justice  Bleckley  said: 

"Nor  is  it  material  that  It  [the  homicide]  was 
not  down  on  the  bill,  but  was  wholly  unexpected 
by  one  or  both  of  the  actors.  Barely,  •it  ever, 
can  the  incidents  or  the  result  of  a  personal  en- 
counter be  foreseen.  A  deadly  weapon  may 
make  its  appearance  at  the  last  moment,  and  a 
homicide  be  the  result,  although  the  fight  in- 
tended and  begun  was  one  with  'the  fist  and 
skull'  only.  To  fight  at  all  is  dangerous.  When 
the  combative  passions  are  aroused  and  get  a 
taste  of  gratification,  what  momentum  they  will 
acquire,  and  to  what  extremes  it  will  carry  them 
in  their  Inst  for  more,  is  always  uncertain." 

And  again: 

"With  or  without  malice,  in  the  technical 
sense  of  criminal  law,  the  homicide  was  caused 
by  the  fight,  as  causation  is  understood  and  re- 
garded In  the  law  of  contracts.  The  fight  occa- 
sioned it,  for  the  fight  produced  the  shooting  as 
a  direct  and  immediate  consequence.    Who  can 


doubt  that  the  shooting  grew  out  of  the  fight- 
sprang  from  it  directly  and  immediately?  Had 
there  been  no  fight,  there  would  have  been  no 
shooting  and  no  Uiling." 

In  Supreme  Lodge  Knights  of  Pythias  r. 
Crenshaw,  129  Ga.  195,  58  S.  E.  628,  13  Ll  B. 
A.  (N.  S.)  258,  121  Am.  St  Rep.  216,  12  Ann. 
Cas.  307,  the  clause  of  the  policy  of  insur- 
ance under  consideration,  was  that: 

"  'If  death  is  caused  or  superindnced  at  the 
hands  of  justice,  or  in  violation  of  or  attempt 
to  violate  any  criminal  law,'  the  insurer  wonld 
not  be  liable  for  the  full  amount  of  the  nolicy." 

It  was  held  that  the  fact  that  the  insnred 
was  slain  by  a  husband,  either  while  he  was 
attempting  to  have  sexual  Intercourse  with 
the  wife  of  the  latter,  or  immediately  after 
the  act  of  sexual  intercourse  was  completed, 
did  not  free  the  Insurance  company  under  the 
clause  quoted.  In  discussing  the  case,  and 
referring  to  the  case  of  Gresham  v.  Equi- 
table Accident  Ins.  Co.,  supra.  Presiding 
Justice  Cobb  said: 

"Fighting  Is  an  act  which,  in  its  natnie  and 
essence,  is  calculated  to  bring  on  injury  or 
death.  Fiiihting  under  any  circumstances  may 
be  attended  with  disastrous  consequences." 

If  the  insured  in  the  case  at  bar  Iiad  not 
Tolnntarlly  entered  into  the  conflict,  but  had 
simply  resisted  an  attach  upon  himself  which 
he  had  not  brought  on,  or  had  merely  defend- 
ed his  person  or  property,  the  case  might  be 
different  Bnt  under  the  evidence  the  insur- 
ed did  act  voluntarily  in  following  Znber 
wltb  a  pistol,  striking  him,  and  thus  entering 
into  a  fight  with  him.  While  the  voluntary 
assumption  of  a  risk  involves  a  conscious 
assumption,  this  does  not  mean  that  the  per- 
son who  assumed  the  risk  of  the  fight  must 
anticipate  exactly  the  consequences  whidi 
result  from  it  In  order  to  prevent  liability 
on  the  part  of  the  insurance  company  under 
the  clause  above  quoted,  the  insured  did  not 
have  to  anticipate  whether  he  would  have  an 
eye  put  out,  or  a  Itmb  broken,  or  be  killed: 
and  if  he  guessed  that  one  of  these  things 
would  happen,  and  another  actually  happen- 
ed, his  mistaken  anticipation  would  not  ren- 
der the  company  liable  When  he  follow- 
ed Zuber  with  a  pistol,  struck  lilm,  and  en- 
tered into  a  fight  with  him,  and  in  the  course 
of  the  fight  was  killed,  it  cannot  be  success- 
fully contended  that  the  company  would  be 
liable  merely  because  he  did  not  anticipate 
the  exact  nature  and  character  of  the  In- 
Jury  which  might  result  from  the  combat 

Nor  do  I  think  that  the  testimony  of  the 
wife  of  the  insured  that  he  had  a  pistol  in 
his  pocket,  and  that  he  was  a  contractor, 
and  was  in  the  habit  of  carrying  a  pistol  on 
pay  days,  when  his  life  was  in  danger,  affects 
the  question.  He  was  armed,  had  a  pistol 
in  his  pocket  and  went  to  a  fight  armed. 
Tliat  be  may  have  thought  his  adversary  In 
more  danger  than  himself  does  not  answer 
the  condition  of  tlie  contract  Under  this 
clause  of  the  policy  the  question  is,  not 
whether  the  insured  may  have  been  Justified, 
or  may   have  been  guilty  of  a  crime,  but 
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whether  he  voluntarily  incurred  an  un- 
necessary danger,  from  which  death  directly 
or  Indirectly  resulted.  Whether  or  not  he 
was  committing  a  crime  is  not  the  deter- 
mining factor  under  the  clause  now  being 
considered.  According  the  provision  of 
Penal  Code  1910,  S  103,  that  on  the  trial  of 
an  indictment  for  an  assault,  or  an  assault 
and  battery  the  defendant  may  give  in  evi- 
dence any  opprobrious  words  or  abuidve  lan- 
guage used  by  the  person  assaulted  or  beaten, 
and  that  such  words  or  language  may  or 
may  not  amount  to  a  justification,  accord- 
ing to  the  nature  and  extent  of  the  battery, 
as  the  Jury  may  determine,  does  not  fix  any 
test  to  determine  whether  a  danger  assumed 
In  committing  an  assault  and  battery  Is 
voluntary  and  unnecessary  within  the  mean- 
ing of  the  clause  of  the  policy  under  discus- 
sion. Many  things  may  not  be  criminal 
which  would  yet  relieve  the  Insurance  com- 
pany from  liability.  It  is  not  unlawful  for 
a  person  Insured  to  walk  under  a  danger- 
ous scaffold,  or  beside  a  wall  from  which 
bricks  are  falling;  but  if  he  voluntarily  and 
unnecessarily  assumes  the  risk  of  doing  so, 
he  cannot  recover  under  a  policy  of  this 
character.  The  question  of  malice  and  of 
justiacatlon  of  an  assault,  and  the  doctrine 
of  reasonable  doubt,  all  enter  Into  the  trial 
of  a  criminal  case.  They  play  no  part  In 
determining  whether  an  Insured  person  vol- 
untarily assupies  an  unnecessary  risk,  ex- 
cept In  so  far  as  all  the  circumstances  may 
throw  light  upon  the  case.  The  fact  that 
the  law  may  not  punish  a  man  for  a  volun- 
tary battery  leading  to  a  fight  does  not  show 
that  to  engage  in  it  is  not  dangerous.  Au- 
thorities holding  that  Injuries  resulting  from 
a  fight  may  be  classified  as  accidental  do  not 
throw  light  upon  the  application  of  a  clause 
excepting  certain  rislcs,  such  as  that  under 
consideration. 

I  am  authorized  to  state  that  Chief  Jus- 
tice FISH  concurs  In  this  dissent. 

(142  Qa.  »M) 

CITY  OF  ATLANTA  v.  NELSON.     (No.  639.) 

(Supreme  Court  of  Georgia.     Sept  lit,  1914.) 

(BvUahuB  by  the  Uowrt.) 

\.  AFPUX    and    BbSOB     (f    692*)— BXCLUBIOR 

OF  Question— Pbesentation  fob  Rxvisw. 
This  court  cannot  undertake  to  determine 
whether  or  not  error  was  committed  by  the  trial 
judge  in  refusing  to  permit  counsel  to  ask  a 
witness  and  have  iiim  answer  a  given  question, 
when  it  does  not  appear  what  the  answer  would 
have  been  had  it  \)eea  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2905-2909;  Dec.  Dig.  ( 
692.»] 

2.  BviDBNCB  (S  113*)—Kblbvahct— Value  of 
Pbofbbtt. 

In  a  suit  against  a  municipal  corporation 
by  an  owner  of  abutting  land,  to  recover  dam- 
ages to  his  property  by  reason  of  the  erection  of 
a  viaduct  over  the  street  on  which  fhe  property 
abutted,  it  was  no  ground  for  new  trial,  under 
tiie  facta  of  the  case,  that  the  court  excluded 


the  testimony  of  a  witness  tliat  he  thought  the 
property  would  be  enhanced  in  value  on  the 
supposition  that  it  had  railroad  facilities. 

[Ed.  Note.— For  other  cases,  see  EvidenoSi 
Cent  Dig.  SS  259-296 ;   Dec.  Dig.  S  113.*] 

3.  MUNICIPAI.   COBFOBATIONB    (S   404*)— EBEO- 

TiON  or  Viaduct— EviDiNCB  of  Enhanced 

VAI.UB. 

In  an  action  to  recover  damages  to  abutting 
property  on  account  of  the  erection  of  a  via- 
duct, the  trial  of  which  occurs  several  years 
after  its  completion,  where  one  of  the  facts  relied 
on  to  demonstrate   an  enhanced   value  of   the 

groperty  is  the  increased  travel  on  the  street 
y  the  property  since  the  improvement,  the  tes- 
timony should  be  so  restricted  as  to  time  as  to 
afford  a  reasonable  inference  that  the  increase 
of  travel  is  due  to  the  public  impA>vement,  and 
not  to  other  causes,  such  as  the  growth  of  the 
city,  the  shifting  of  business  or  population  cen- 
ters, and  the  like. 

[Ed.  Note. — Fob  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  fS  989-991,  993-999; 
Dec.  Dig.  i  404.*] 

4.  Municipal  Cobfobations  (|  404*)  — 
Change  of  Gbade— Mkasube  of  Dauaoks 

— iNSTBUCnONB. 

The  measure  of  damages  for  an  injury  to 
abutting  property  caused  by  a  change  in  the 
grade  of  the  street  is  the  difference,  if  any,  in 
the  market  value  of  the  property  before  and 
after  the  change  in  the  grade,  as  caused  by  such 
change.  An  instruction  wherein  it  is  stated  that 
the  market  value  of  the  property  is  that  "imme- 
diately" before  and  after  the  change  in  the 
grade,  but  which  is  otherwise  in  harmony  with 
the  rule  above  stated,  will  not  require  a  new 
trial. 

[Ed.  Note. — For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  H  989-991,  993-999; 
Dec.  Dig.  {  404.*] 

6.  Apfkal  and  Ebbob  ({  1064*)— Evidence  (( 
113*)  —  Habmless  Ebbob  —  Inbtbuctionb  — 
Change  of  Ubade— Evidence  of  Value  op 
Pbopebty— Relevanot. 

In  ascertaining  the  fair  market  value  be- 
fore and  after  the  change  in  the  street,  the 
property  is  to  be  regarded  as  a  unit,  taking  into 
consideration  any  and  all  uses  to  which  it  is, 
adapted.  And,  while  its  value  for  a  particular 
use  is  not  the  test  of  market  value,  it  may  be 
considered  with  a  view  to  ascertaining  wtiat 
the  property  will  bring  in  the  market  The  ex- 
cerpts from  the  charge,  quoted  in  the  fifth  divi- 
sion of  the  opinion,  are  not  approved  as  being 
accurate,  bu^.  for  the  reasons  therein  stated, 
they  are  not  deemed  prejudicial  to  the  plain- 
tiff in  eiror. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §(  4219,  4221-4224 ;  Dec.  Dig. 
§  1064;*  Evidence,  Cent  Dig.  {{  259-296; 
Dec.  Dig.  S  113.*] 

6.  Municipal  Cobpobationb  (i  404*)— Clos- 
ing  OF  StBEEI— iNSTBUCTIONB— DA){A0E8. 

A  charge  to  which  exception  is  taken  was 
introductory  to  an  instruction  that  an  abutter 
cannot  claim  damages  for  any  diminished  mar- 
ket value  of  his  property,  caused  by  the  closing 
of  a  street  that  he  agreed  to  tie  closed;  and 
such  charge  was  not  calculated  to  tie  misunder- 
stood by  the  jury  aS  an  instruction  that  the 
right  of  ingress  to  and  egress  from  the  prop- 
erty was  to  be  included  in  the  assessment  of 
damages  as  separate  and  independent  items. 

[Ed.  Not&— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  tS  989-091,  993-999; 
Dec.  Dig.  I  404.*] 

7.  Vebdiot  not  Excessive. 

The  damages  awarded  by  the  jury  were 
much  less  than  the  amount  fixed  by  the  testi- 
mony of  the  plaintiffs  witnesses,  and  the  ver- 
dict cannot  be  regarded  as  excesisive. 


*For  othar  casM  u*  lam*  tople  and  aectlon  NUMBBR  In  Dec.  Dig.  A  Am.  DIx.  Key-No.  Bariw  ft  Rep'r  lodazM 
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Error  from  Superior  Conrt,  Fulton  Conn- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  C.  K.  Nelson,  tmstee,  against 
the  City  of  Atlanta.  Jndgmeot  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Jas.  L.  Maysou  and  W.  D.  Ellis,  Jr.,  both 
of  Atlanta,  for  plaintiff  In  error.  Chas.  T. 
&  L.  C.  Hopkins,  of  Atlanta,  for  defendant  In 
error. 

EVANS,  P.  J.  The  d^  of  AUanta  project- 
ed Washington  street  over  the  railroad  tracks 
at  the  northern  end  of  It,  to  a  street  on  the 
northern  side  of  the  tracks,  by  means  of  a 
bridge  or  viaduct  of  the  same  width  of  the 
street  The  viaduct  and  Its  approaches  chang- 
ed the  grade  of  the  street  in  front  of  the 
property  of  the  Eiplscopal  Church.  The  trus- 
tee of  the  church  property  instituted  an  ac- 
tion to  recover  damages  consequentially  re- 
sulting to  the  property  from  the  construction 
of  the  viaduct  The  case  was  tried  and  a 
verdict  was  rendered,  which  was  set  aside  by 
this  conrt  Nelson  v.  Atlanta,  138  Ga.  252,  75 
S.  E.  245.  On  the  second  trial  a  verdict  was 
rendered  in  favor  of  the  plaintiff,  and  this 
writ,  of  error  is  to  the  refusal  of  the  court 
to  set  it  aside  on  motion  for  a  new  trial. 

[1]  1.  Complaint  is  made  that  the  court  re- 
fused to  allow  certain  witnesses  to  answer 
questions  propounded  to  them.  The  nature 
of  the  toswer  which  would  have  been  given 
by  the  witness  is  not  disclosed.  The  assign- 
ment of  error  on  that  account  Is  defective. 
Atlanta  Consolidated  Street  Ry.  Ca  T.  Bag- 
well, 107  Ga.  157,  33  S.  E.  191. 

[2]  2.  A  witness  was  asked,  "Suppose  it 
(referring  to  the  property  of  the  plalntifr] 
has  railroad  facilities,  wouldn't  that  largely 
increase  its  value?"  The  answer  was,  "I 
think  it  would."  The  court  ruled  out  the 
question  and  answer.  The  dty  contends  that 
the  evidence  was  competent  as  Illustrating 
the  use  to  which  the  property  of  the  plaintiff 
could  be  put  after  the  building  of  the  via- 
duct, as  compared  to  the  uses  made  of  it 
prior  to  the  time  of  the  building  of  the  via- 
duct There  was  evidence  that  a  railroad 
company  had  built  its  yards  adjacent  to  the 
property.  The  tracks  were  below  the  level 
of  the  premises  and  of  the  viaduct  The  con- 
tiguity of  the  railroad  tracks,  under  the  con- 
dition of  the  property,  rendered  it  highly 
supposititious  or  speculative  as  to  whether 
the  plaintiff's  property  had  any  railroad  fa- 
cilities. Certainly  a  new  trial  will  not  be 
granted  on  account  of  the  refusal  of  the  court 
to  allow  a  value  for  a  supposititious  use  to 
be  considered  in  arriving  at  market  value. 

(3]  3.  The  trial  occurred  several  years  aft- 
er the  construction  of  the  viaduct;  and  the 
city  offered  testimony  that  the  travel  over 
the  viaduct  was  greater  than  the  travel  be- 
fore the  viaduct  was  built  along  Washing- 
ton street  from  and  into  Waverly  Way,  a 
street  that  was  closed  by  the  viaduct  It 
would  have  been  competent  to  prove,  as  one 
of  the  elements  entering  into  the  value  of  the 


abutting  property,  the  difference  in  the  travel 
on  the  street  in  front  of  the  abutting  prop- 
erty before  and  after  the  construction  of  the 
viaduct  The  range  of  time  respecting  the 
travel  after  the  construction  of  the  viaduct 
should  be  limited  to  such  time  as  would  rea- 
sonably show  that  the  travel  resulted  from 
conveniences  and  opportunities  afforded  by 
the  viaduct  After  several  years  have  elaps- 
ed, this  increase  in  travel  may  be  due  to 
other  causes,  such  as  the  increase  in  popu- 
lation, the  shifting  of  residential  and  commer- 
cial centres,  and  the  like.  Under  these  cir- 
cumstances, it  was  not  reversible  error  to 
exclude  the  testimony. 

[4]  4.  The  court  charged: 

"Was  the  property  of  the  plaintiff  wordi  less 
in  the  market  immediately  after  the  building  of 
the  viadoct  than  it  was  immediately  before  the 
building  of  the  viaduct;  and,  if  so,  was  the 
diminuaon  in  tlie  market  value  caused  by  the 
building  of  the  viaduct?  If  so,  the  property  was 
damaged;   if  not,  it  was  not  damaged." 

It  is  admitted  by  the  plaintiff  in  error  that 
the  rule  for  the  assessment  of  damages  to 
abutting  property  caused  by  the  change  in 
the  grade  of  a  street  is  the  difference  in  the 
market  value  of  the  property  before  and  its 
market  value  after  the  construction  of  the 
public  improvement;  but  that  the  court's 
use  of  the  word  "immediately"  unduly  re- 
stricted the  Jury  to  the  instant  of  time  at 
which  the  computation  of  value  should  be 
taken.  When  the  case  was  formerly  before 
this  court  the  measure  of  damages  was  held 
to  be  the  diminished  market  value  of  the 
property  due  to  the  construction  of  the  public 
improvement  The  court  fairly  instructed 
the  Jury  upon  this  rule  respecting  the  meas- 
ure of  damages;  and  the  excerpt  from  the 
charge,  when  considered  in  connection  with 
the  tenor  of  the  whole  instrurtion,  is  not  fair- 
ly susceptible  of  the  meaning  that  the  precise 
moment  of  time  when  the  work  was  begun 
and  when  the  work  was  ended  was  contem- 
plated, but  that  "Immediately"  was  meant 
in  the  connection  in  which  it  was  used,  to 
embrace  a  reasonable  period  of  time  before 
and  after  the  construction  of  the  improve- 
ment, as  a  basis  of  estimating  the  market 
value.  Wldman  Inv.  Co.  r.  St  Joseph,  191 
Mo.  459,  90  S.  W.  763. 

[6]  6.  The  following  Instructions  are  said 
to  be  erroneous: 

(1)  "In  ascertaining  the  market  value  of 
plaintiff's  property,  yon  are  limited  to  two 
dates:  First  when  the  viaduct  was  begun; 
and,  second,  when  it  was  completed.  Zou  will 
take  the  first  date,  and  ascertain  what  was  the 
fair  market  valae  of  the  property  as  it  physi- 
cally existed  before  work  was  done  on  the  via- 
duct, consider 'any  use  to  which  it  was  being 
put,  or  to  which  it  conld  t>e  pat  but  taking  tltat 
market  value  which  represented  its  highest  pres- 
ent use;  and  yon  will  then  take  the  physical 
condition  of  the  property  as  it  existed  when 
the  viaduct  was  completed,  and  ascertain  its 
then  market  value  for  any  use  to  which  it  was 
being  or  could  be  devoted,  but  accepting  Qiat 
market  value  which  represented  its  highest 
present  use. '  But,  in  ascertaining  this  market 
value,  you  are  to  eliminate  any  and  all  val- 
ues which  may  have  been  subsequently  produced 
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by  the  srowth  of  the  city,  from  improvementa 
•ubsequentlj  erected  in  the  vicinity  by  persons 
or  corporations  other  than  the  city.  In  estimat- 
ing market  value,  only  such  benefits  as  may 
have  been  indirectly  created  by  the  viaduct  alone 
can  be  considered. 

(2)  "In  arriving  at  the  market  value  of  tbe 
plaintiCa  proper^,  you  are  authorised  to  con- 
sider all  the  uses  to  which  the  property  is 
being  put,  or  could  be  put;  but  you  are  to 
select  uat  particular  use  which  represents  its 
highest  market  value.  If  the  property,  for  illus- 
tration, was  worth  in  the  market  the  sum  of 
$100,  when  devoted  to  one  use,  and  was  worth 
$150  when  devoted  to  another,  yon  must  then 
accept  the  highest  use,  and  deal  with  the  mar- 
ket value  when  devoted  to  that  use." 

Tbe  exception  to  «ccerpt  (1)  la  because  of 
the  Instruction  that  the  Jury  shall  accept 
that  market  vahie  which  repreijents  the  high- 
est present  use.  The  exception  to  excerpt 
(2)lfl: 

"That  the  jury  was  told  to  take  the  partica- 
lar  use,  prior  to  the  construction  of  the  viaduct, 
representing  its  highest  market  value  and  fixing 
the  value  according  to  that,  whereas  the  role 
of  law  is  that  tike  jury  should  consider  these 
uses  and  fix  the  market  value,  considering  the 
property  as  a  whole,  without  regard  to  its  par- 
ticular adaptation  to  any  particular  use." 

When  we  had  the  case  under  consideration 
before,  we  laid  down  the  rule  that  the  dimin- 
ished market  value  of  tbe  abutting  property 
attributable  to  the  construction  of  the  via- 
dnct  was  the  measure  of  damages;  that.  In 
ascertaining  whether  tbe  construction  of  the 
viaduct  had  diminished  or  increased  the 
market  value  of  the  property,  tbe  property 
was  to  be  considered  as  a  unit,  and  all  tbe 
uses  to  which  it  could  be  put,  either  before 
or  after  the  construction  of  the  viaduct,  were 
to  be  considered  as  illustrating  the  dUTerence 
In  market  values.  The  evidence  disclosed 
that  the  property  was  suitable  for  tbe  pur- 
pose to  which  it  was  already  devoted,  as  well 
as  to  residential  and  commercial  use.  Wit- 
nesses were  produced  by  both  sides,  who  tes- 
tified respecting  the  market  value  of  the 
property  as  affected  by  the  uses  to  which  it 
could  be  put,  or  to  which  It  was  adapted, 
both  before  and  after  tbe  construction  of  the 
viaduct.  None  of  these  witnesses  testified  as 
to  its  value  based  on  any  particular  use. 
Some  of  them  were  of  the  opinion  that  tbe 
market  value  of  tbe  property,  taking  Into 
consideration  all  the  uses  to  which  it  was 
adapted,  was  diminished,  while  others  were 
of  the  opinion,  from  the  same  consideration, 
that  the  market  value  was  Increased. 

In  Young  V.  Harrison,  17  Ga.  30,  39,  which 
concerned  the  condemnation  of  land  abutting 
a  stream  for  a  bridge  site.  It  was  said  that : 

"It  was  proper  for  the  court  below  to  charge 
the  jury  that,  in  order  to  ascertain  the  value  of 
the  land  in  question  as  a  bridge  site,  they  would 
have  to  inquire  [into]  the  probable  extent  of 
the  town  or  village,  the  amount  of  travel,  tolls, 
commerce,  and  the  probable  value  of  warehous- 
es, wharves,  etc.,  to  grow  up  on  the  other  side 
of  the  river." 

And  that  for  this  pnrxiose  it  was  proper  to 
admit  testimony  to  this  effect  by  witnesses. 
The  court  evidently  had  In  mind  this  princi- 
ple, but  his  language  did  not  accurately  lay 


down  the  rule.  But  In  view  of  the  fact  that 
none  of  the  witnesses  testified  as  to  the  value 
which  any  particular  use  would  give  to  the 
property,  and  of  the  further  fact  that  the 
city  was  contending,  and  Introduced  evidence 
to  sustain  such  contention,  that  tbe  construc- 
tion of  the  viaduct  rendered  the  property 
adapted  to  commercial  purposes,  and  on 
that  account  gave  to  the  property  a  market 
value  in  excess  of  what  it  should  have  had 
for  any  other  use  without  the  viaduct,  while 
not  approving  the  instructiou  as  containing 
an  accurate  statement  of  law,  we  hold  that 
the  city  was  not  prejudiced  thereby.  City  of 
Omaha  v.  Croft,  60  Neb.  67,  82  N.  W.  iSX>. 

[6]  6.  One  of  tbe  issues  submitted  to  the 
jury  was  the  effect  of  the  closing  of  Waverly 
Way  upon  the  property ;  the  city  contending 
that  this  street  was  closed  by  the  consent  of 
the  owner  of  the  property  in  question.  Tbe 
plaintiff,  on  tbe  other  hand,  denied  that  It 
ever  consented  to  such  closing,  and  contend- 
ed that  its  closing  Interfered  wltb  its  rlgbt 
of  ingress  to  and  egress  from  its  property. 
The  court  Charged: 

"An  injury  to  ingress  and  egress  caused  by 
the  construction  of  the  viaduct  Is  legal  injury 
for  which  compensation  must  be  paid,  unless 
the  benefits  flowing  directly  and  alone  from  the 
viaduct  have  increased  the  market  value  suiS- 
ciently  to  offset  any  injury  which  may  have 
been  inflicted.  If  the  street  known  as  Waverly 
Way  had  been  closed  by  the  railroad  before  the 
construction  of  the  viaduct  was  completed,  and 
had  not  and  could,  not  be  used  as  a  street,  and 
the  plaintiff  in  this  case  consented  to  such 
closing  by  the  railroad,  you  could  not  consider 
any  damage  to  the  plaintiff's  property  by  the 
closing  of  Waverly  Way  in  this  case,  which  is  a 
suit  to  recover  damages  to  property  on  account 
of  the  construction  ot  a  viaduct.  If  Waverly 
Way  was  closed  by  the  city,  and  not  by  the  rail- 
road, In  the  construction  of  the  viaduct,  you 
would  consider  its  closing,  in  determining  the 
question  of  damages." 

Tbe  first  sentence  of  this  excerpt  la  ex- 
cepted to  as  being  the  equivalent  of  an  In- 
struction that  Injury  to  ingress  and  egress 
must  be  compensated  for,  imless  consequent 
benefits  suflSciently  Increase  the  market  value 
to  offset  tbe  Injury  so  inflicted,  whereas  the 
true  rule  of  damages  was  the  difference  in 
the  market  value  of  the  property  before  and 
after  the  construction  of  the  public  Improve- 
ment. It  will  be  seen  that  the  court  gave 
this  Instruction,  not  as  affording  any  inde- 
pendent element  of  damage,  but  as  prelim- 
inary to  the  Instruction  as  to  the  effect  of 
tbe  closing  of  Waverly  Way  as  a  means  of 
ingress  to  and  egress  from  the  plalntUTs 
property.  Taken  In  connection  wltb  the 
whole  charge,  the  Jur^  could  not  have  under- 
stood the  court  to  have  Intended  that  ingress 
and  egress  were  to  be  compensated  for  any 
special  items ;  but,  on  the  other  hand,  his 
remarks  with  respect  thereto  were  Intended 
only  by  way  of  introduction  to  the  charge 
wlti  respect  to  the  closing  of  Waverly  Way. 
Considered  In  this  connection,  the  instruction 
does  not  afford  ground  for  a  new  trial. 

[7]  7.  Counsel  for  plaintiff  in  error  In 
their  brief  very  earnestly  Insist  that  the 
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amount  allowed  by  tbe  Jury  Is  excessive. 
Tbe  amoont  Is  very  much  smaller  than  that 
fixed  by  the  witnesses  who  testified  In  behalf 
of  the  plaintiff.  After  a  careful  considera- 
tion, we  are  of  the  opinion  that  there  was 
ample  evidence  to  support  the  verdict  The 
other  assignments  of  error,  not  specifically 
noted,  are  without  merit  The  court  did  not 
abuse  bis  discretion  in  refusing  a  new  trial. 
Judgment  afllrmed.  All  the  Justices  con- 
cur. 


a42  0«.  297) 

HARRIS  et  al.   v.   WOODARD.      (No.  61T.) 

(Supreme  Court  of  Georgia.     Aug.  18,  1914.) 

(Byllalui  by  tAe  Court.) 

1.  ESTOPPKL     (I     eS')— PIJU.DINO     (I     246*)— 

Amendueni^-Estoppel   by   Conduct— En- 

fobcement  of  jcdgment. 

The  facts  pleaded  were  insufiSeient  to  consti- 
tute an  estoppel,  and  tbe  court  did  not  err  in 
disallowinir  an  amendment  undertaking  to  set 
up  such  alleged  estoppel. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  16&-169;  Dec.  Dig.  S  «»;' 
Pleading,  Cent  Dig.  U  676-683;  Dec.  Dig.  i 
246.*] 

2.  Injunction  (i  246«)— Action  on  Bond— 
Defensk. 

Where  a  plaintiff  seeks  to  enjoin  the  col- 
lection of  a  judgment  against  hiqi  individually, 
and  the  court  requires,  as  a  condition  for  the 
grant  of  the  injunction,  that  he  execute  a  par- 
ticular bond,  which  is  given,  and  the  writ  of 
injunction  is  issued,  it  is  no  defense  to  a  suit 
on  the  bond  that  it  was  improperly  drafted,  in 
that  it  was  intended  by  tbe  principal,  bis  at- 
torney, and  the  surety,  that  the  principal  was 
to  be  bound  as  executor  of  another's  estate, 
and  not  individually. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  n  864-671;    Dee.  Dig.  {  245.»] 

3.  Appeal  and  Bbbob   (§  1050»)— Evidence 
(S  383*)— Judgment   (|g  310,  331*)— Habh- 

UtSa      EBBOB  —  DOCUUENTABT      EVIDENCE  — 

Amendment  to  Judgment— Validity— Bf- 

TECT. 

A  suit  having  been  brought  against  one 
who  signed  a  promissory  note,  adding  to  his  sig- 
nature the  words,  "executor  of  the  will  of  an- 
other, and  a  judgment  by  the  court  without  a 
jury  having  been  rendered  against  the  defend- 
ant as  an  individual,  and  a  fi.  fa.  having  been 
issued  thereon,  an  amendment  subsequently 
made,  ex  parte,  so  as  to  change  the  judgment 
and  execution  and  make  them  stand  against  the 
defendant  in  bis  representative  character,  to  be 
realized  of  the  property  of  the  testator  named, 
was  void. 

(a)  The  amendment  having  been  made  by  a 
judgment  void  on  its  fac&  has  no  effect  on  the 
original  judgment  and  fi.  uL  Where  the  amend- 
ment was  entered  on  the  fi.  fa.,  and  the  fi.  fa.  was 
offered  in  evidence,  all  the  entries  thereon  were 
a  part  of  the  tendered  document  However,  as 
the  amendment  was  void,  the  reception  in  evi- 
dence of  tbe  fi.  fa.  without  the  entry  of  the 
amendment  was  harmless  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.    «   1068,   1069,   4153-4157, 


4.  Injunction   (J  261*)— Action  on  Bond- 
Exclusion  OF  BviDENCT— Will. 

The  will  of  H.   C.  Harris   illnstrated   no 
issue  in  tbe  case,  and  was  properly  excluded. 
[Ed.  Note. — For  other  cases,  see  Injunction, 
C!ent  Dig.  f§  582-585 ;   Dec  Dig.  S  251.»] 

5.  Injunction    (§  245*)— Aonow  on  Bond- 
Defense. 

Where  a  principal  and  surety  executed  a 
bond  required  by  tbe  court  to  stay  the  collection 
of  a  judgment  conditioned  to  pay  that  judg- 
ment in  a  certain  contingency,  in  a  suit  brought 
thereon,  seven  :^ear8  after  the  happening  of  such 
contingency,  it  is  no  defense  to  the  surety  that 
the  judgment  may  have  become  dormant  in  the 
meantime. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  Si  564-^71;   Dec.  Dig.  i  245.*] 

6.  Judgment  (i  331*)— Validity— Effect  of 
Ex  Pabte  Obdeb. 

A  valid  judgment  was  rendered.  Subse- 
quently it  wag  sought  to  amend  it  by  making 
it  run  against  the  defendant  de  bonis  testatoris. 
The  amendment  was  void  on  its  face.  After- 
wards the  plaintiff,  without  notice  to  the  de- 
fendant moved  to  declare  the  amendment  in- 
valid, which  the  court  refused  to  do.  Held, 
that  tbe  original  judgment  was  not  affected  by 
the  ex  parte  order  of  the  court  refusing  to  de- 
clare tbe  amendment  invalid. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  i  632 ;  Dec  Dig.  f  331.*] 

7.  Injunction  (I  253*)— Action  on  Bond— 
DiBECTioN  of  vebdict— Evidence. 

Tbe  evidence  examined,  and  held,  that 
there  was  no  error  in  directing  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  U  699-602;    Dec  Dig.  J  253.*] 

Error  from  Superior  Ciourt  Houston  Coun- 
ty; T.  A.  Parker,  Jadge. 

Action  by  I.  T.  Woodard,  administrator, 
against  W.  H.  Harris  and  others.  Judg- 
ment for  plaintiff,  and  defendants  brfng  er- 
ror.   Affirmed,, 

W.  H.  Harris,  executor  of  the  will  of 
H.  C.  Harris,  after  the  death  of  his  testator, 
borrowed  of  F.  W.  Gano,  $2,500,  and  exe- 
cuted a  note  therefor,  signed  "W.  H.  Harris, 
Executor  of  the  Will  of  H.  O.  Harris,"  and 
Indorsed  by  himself  personally.  Suit  was 
brought  upon  the  note  by  Gano ;  and  on  Oc- 
tober 3,  1899,  a  default  judgment  was  ob- 
tained In  the  superior  court  of  Houston  coun- 
ty for  the  balance  due  (?2,000)  against  "W. 
H.  Harris,  executor  will  of  H.  C.  Harris." 
On  the  day  the  judgment  was  rendered  two 
suits  were  brought  by  W.  H.  Harris,  executor 
of  H.  C.  Harris,  against  Gano  &  Jennings,  of 
which  firm  F.  W.  Gano  was  the  responsible 
member,  for  large  sums  of  money  alleged  to  be 
due  by  Gano  &  Jennings  to  the  estate  of  H. 
C.  Harris,  in  which  suits  W.  H.  Harris,  ex- 
ecutor, prayed  to  enjoin  the  collection,  levy, 
or  transfer  of  the  fl.  f a.  in  favor  of  Gano 
against  himself,  executor  of  H.  0.  Harris, 
until  the  end  of  that  litigation.  An  Injunc- 
tion was  granted  on  condition  that  a  bond 
prescribed  by  the  court  should  be  given. 
That  bond  was  as  follows: 

"Georgia,  Houston  County.  Whereas  W.  H. 
Harris,  executor  will  of  H.  O.  Harris,  on  tbe 
3d  day  of  October,  1899.  filed  in  the  superior 
court  of  Houston  county  his  petition  for  injunc- 


•For  othsr  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key-Mo.  Berlee  ft  Rep'r  Indexes 
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tion  againat  F.  W.  Oano  of  aaid  count?  of 
Houston,  asking  that  the  said  Uano  be  restrain- 
ed from  proceeding  to  collect  thp  amount  due 
on  a  promissory  note  for  the  sum  of  two  thou- 
sand ($2,000)  dollars,  upon  which  note  said 
Gano  had  filed  suit  in  the  superior  court  of  said 
county,  and  whereas  the  court  upon  hearing  aaid 
injunction  passed  an  order  denying  the  grant- 
ing of  said  injunction  provided  the-  said  F.  W. 
Gano  would  within  twenty  days  from  the  date 
of  said  hearing,  to  wit,  the  12th  day  of  Febru- 
ary, 1900,  file  with  the  clerk  a  bond,  said  bond 
to  be  conditioned  on  Gano  and  Jennings,  or 
F.  W.  Gano  for  them,  paying  to  aaid  W.  H. 
Harris,  ezecator,  whatever  might  be  finally  adju- 
dicated as  due  W.  H.  Harris,  executor,  by  said 
Gano  and  Jennings  on  a  suit  which  said  Har- 
ris has  pending  against  Gano  and  Jennings  in 
Houston  superior  court,  and  whereas  in  said 
order  the  court  provided  that  should  said  Gano 
fail  to  make  said  bond  within  the  twenty  days 
from  the  12th  day  of  February,  1900,  that  then 
and  in  that  event  said  W.  H.  Harris,  executor 
as  aforesaid,  could,  within  10  days  after  the 
exemption  [expiration]  of  said  twenty  days,  file 
with  the  clerk  of  the  superior  court  of  Houston 
county  a  bond  to  indemnify  said  F.  W.  Uano 
in  whatever  sum  might  be  due  on  the  suit 
against  said  Harris,  the  collection  of  the  judg- 
ment on  which  the  said  restraining  order  op 
erates.  This  bond  being  made  to  secure  the  said 
Gano  whatever  amonnt  the  said  Harris  may  be 
due  said  Gano  after  deducting  the  amount,  if 
any,  adjudged  against  Gano  and  Jennings  in 
favor  of  said  Harris ;  and  should  aaid  Harris 
fail  to  recover  entirely  against  Gano  and  Jen- 
nings, then  this  bond  to  secure  the  whole 
amounts,  including  principal,  interest  and  costs 
of  the  judgment  which  F.  W.  Gano  obtained 
against  W.  H.  Harris,  executor  at  the  October, 
'99,  term  of  Houston  superior  court,  in  which 
event  the  injunction  prayed  for  would  be  grant- 
ed. Now,  therefore,  know  all  men  by  these  pres- 
ents that  we,  W.  H.  Harris,  executor  will  of 
H.  C.  Harris,  as  principal  and  A.  J.  EVans, 
security,  are  held  and  firmly  bound  unto  F.  W. 
Gano  of  said  county  and  state,  in  whatever  sum 
may  be  necessary  to  pay  him,  the  said  Gano, 
whatever  may  be  due  on  the  judgment  obtained 
at  the  October  term,  '99,  of  Houston  superior 
court  against  W.  H.  Harris,  executor,  in  the 
event  that  said  Gano  and  Jennings,  or  F.  W. 
Gano,  for  them,  shall  have  fully  discharged 
whatever  amount  said  Harris,  executor,  may 
have  recovered  against  them  on  the  suit  he  has 
now  pending  in  Houston  superior  court  against 
them,  the  said  Gano  and  Jennings.  This  bond 
is  made  in  pursuance  of  said  order  granted  and 
in  order  to  make  said  injunction  permanent. 
In  witness  whereof  we  have  hereunto  set  our 
hands  and  affixed  our  seals  this  12th  day  of 
March,  1900. 

"W.  H.  Harris,  Executor    [L.  S.], 

"By  Louis  L.  Brown,  Atty.  of  Kecord. 

*'A.  J.  Evans,  Security    [L.  8.]." 

The  present  action  Is  against  the  principal 
and  surety  on  that  bond.  T}ie  defendants 
filed  a  plea  of  non  est  factum,  and  also  set 
np  that  the  bond  purports  to  have  been 
given  for  the  purpose  of  Becuring  a  Judgment 
obtained  In  the  case  of  F.  W.  Gano  against 
W.  H.  Harris,  executor  of  the  estate  of  H. 
C.  Harris,  when,  as  a  matter  of  fact,  no  legal 
Judgment  has  ever  been  obtained  in  that 
case,  nor  has  there  been  a  breach  of  the 
bond.  After  hearing  the  evidence  the  court 
directed  a  verdict  In  favor  of  the  plaintiff 
against  W.  H.  Harris,  as  principal,  and  A. 
J.  Evans,  as  security,  for  the  balance  due 
upon  the  fl.  fa.  of  F.  W.  Gano  against  W.  H. 
Harris,  executor  of  H.  C.  Harris.    A  motion 


for  a  new  trial  was  made  by  the  defendants, 
which  being  overruled,  they  bring  error. 

Miller  &  Jones,  of  Macon,  for  plaintiffs  in 
error.  Jule  Felton,  of  Montezuma,  and  A.  C. 
Biley,  of  Fort  Valley,  for  defendant  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  During  the  trial  the  defend- 
ants tendered  the  following  amendment  to 
thdr  pleadings: 

On  October  3,  1899,  the  plaintiff  obtained 
judgment  against  W.  H.  Harris,  executor  of  the 
will  of  H.  G.  Harris ;  on  October  7,  1903,  this 
judgment  was  amended  to  a  judgment  against 
W.  H.  Harris,  executor  estate  of  U.  C.  Uarri^ 
to  be  levied  on  the  goods,  chattels,  lands,  and 
tenements  of  H.  U.  Harris,  deceased,  in  the 
hands  of  W.  H.  Harris,  executor,  to  be  admin- 
istered, and  on  November  2,  1903,  the  execu- 
tion was  amended  so  as  to  be  an  execution  de 
bonis  testatoris,  conforming  to  the  judgment  as 
amended.  On  March  9,  1904,  the  execution  as 
amended  was  levied  on  certam  property  of  the 
estate  of  H.  O.  Harris  as  the  property  of  ttiat 
estate,  and  on  March  6,  1905,  at  the  plaintiff's 
instance  the  sheriff  entered  on  the  ti.  fa.  his 
return  of  nulla  bona  as  to  the  estate  of  U.  O. 
Harris.  The  judgment  as  amended  still  stands 
on  the  records  of  this  court  as  the  final  judg- 
ment in  the  case^  and  cannot  be  collaterally 
attacked  or  set  aside  except  in  a  direct  proceed- 
ing, and  it  is  res  adjudicata  as  to  the  plaintiff, 
because  the  judgment  w&s  amended  into  a  judg- 
ment de  bonis  testatoris  by  the  plaintiffs  own 
voluntary  motion.  At  all  times  since  the  ren- 
dition of  the  original  judgment  the  plaintiff  has 
treated  it  as  a  judgment  againat  the  estate  of 
H.  O.  Harris  and  not  as  a  judgment  against 
W.  H.  Harris,  and  has  accepted  and  received 
from  the  estate  of  H.  O.  Harris  on  account  of 
the  judgment  de  bonis  testatoris,  the  following 
sums  of  money:  $100  June  6,  1903;  $250 
February  14,  1904;  S2S0  March  4,  1904,  and 
$182.40  May  14,  1907.  It  i»  averred  that  the 
plaintiCE,  after  treating  the  judgment  as  one 
against  the  estate  of  H.  C.  Harris  for  10  years, 
after  levying  the  execution  upon  property  of 
the  ^tate  of  H.  C.  Harris,  after  making  an 
entry  of  nulla  bona  on  the  n.  fa.  as  to  the  es- 
tate of  H.  C.  Harris,  and  after  obtaining  these 
sums  of  money  from  the  estate  of  H.  C  Harris, 
on  his  representation  that  the  claim  was  against 
the  estate  is  now  estopped  by  his  conduct  from 
asserting  that  the  judgment  and  execution  are 
not  in  fact  binding  against  the  estate  of  U.  U. 
Harris,  but  are  against  W.  H.  Harris.  The  de- 
fendants further  proposed  to  amend  by  aver- 
ring that  the  estate  of  H.  O.  Harris,  of  whirh 
W.  H.  Harris  is  executor,  has  paid  to  the 
plaintiff  his  full  pro  rata  part  of  the  assets  of 
the  estate  of  H.  C.  Harris,  and  the  plaintiff  has 
received  the  same  percentage  of  his  claim  sued 
on  from  the  estate  of  H.  0.  Harris  as  was  re- 
ceived by  all  other  creditors  whose  claims  were 
of  equal  dignity  with  the  claim  or  debt  of  the 
plaintiff. 

The  court  disallowed  these  amendments. 
We  do  not  think  that  the  pleaded  facts  con- 
stitute an  estoppel.  The  Judgment  obtained 
by  Gano  In  1899  against  W.  H.  Harris,  execu- 
tor of  H.  C.  Harris,  was  a  personal  Judg- 
ment, and  the  words  following  his  name 'are 
mere  matter  of  description.  The  amendment 
to  that  Judgment  was  Illegal  and  void,  for 
the  reason  that  the  original  Judgment  was 
rendered  by  the  court  without  the  interven- 
tion of  a  Jury,  and  the  court  could  not  rai- 
der a  Judgment  against  an  executor  on  a 
note  for  money  borrowed  since  the  death  of 
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bis  testator,  without  <3ie  Introduction  of  evi- 
dence. Harris  r.  Woodard,  133  Ga.  104,  65 
S.  E.  250.  It  is  insisted  tbat.  Inasmuch  aa 
the  plaintiff  was  pressing  his  Judgment 
against  the  estate  of  H.  C.  Harris,  and  not 
against  W.  H.  Harris,  and  has  received  there- 
on from  thie  estate  of  H.  C.  Harris  certain 
sums  of  money,  his  conduct  estops  him  from 
enforcing  the  judgment  as  rendered  by  the 
court.  These  facts  do  not'  constitute  an  es- 
toppel. W.  H.  Harris  has  not  changed  his 
I)osition,  and  if  money  belonging  to  the  es- 
tate has  been  applied  on  an  execution  against 
blm,  such  application  operates  rather  to  his 
benefit  than  to  Ills  detriment 

[2]  2.  The  defendants  further  proposed  to 
amend  by  averring  that,  if  the  bond  sued  on 
In  this  case  is  by  any  chance  a  bond  of  W. 
H.  Harris  individually,  it  was  so  drawn  by 
mutual  mistake  of  the  parties,  and  that  the 
parties  to  said  alleged  bond  totended  that  the 
bond  should  be  one  binding  the  estate  of  H. 
C.  Harris,  and  It  was  not  the  intention  of 
the  parties  to  execute  or  to  accept  a  bond 
binding  W.  H.  Harris  individaally,  and  that 
the  plaintiff  has  treated  the  bond  as  an  ob- 
ligation of  the  estate  of  H.  O.  Harris,  and 
not  an  obligation  of  W.  H.  Harris;  that  if 
the  bond  is  the  bond  of  W.  H.  ECarris  Indi- 
vidually, it  was  improperly  drafted  by  the 
mistake  of  the  draftsman;  that  the  attorney 
who  signed  the  name  of  W.  H.  Harris  had 
no  authority  to  bind  W.  H.  Harris  individual- 
ly, and  did  not  intend  so  to  do,  nor  did  the 
plaintiff  so  intend  the  bond,  or  so  eonstme 
it,  but  that  it  was  the  intention  of  all  par- 
ties that  the  bond  should  bind  the  estate  of 
H.  C.  Harris  only,  and,  if  drawn  otherwise, 
it  was  by  mistake  of  the  draftsman,  and  con- 
trary to  the  intention  of  the  parties.  The 
court  refused  to  allow  this  amendment  Tlie 
bond  was  given  in  an  equitable  proceeding  by 
W.  H.  Harris,  executor  of  H.  C.  Harris,  to 
enjoin  the  enforcement  of  the  Gano  fl.  fa. 
against  W.  H.  Harris,  which  notwithstanding 
the  words  of  description  after  his  name,  was 
a  Judgment  against  1dm  individually,  and  the 
bond  was  executed  as  the  condition  of  Har- 
ris obtaining  the  injunction  granted.  The 
court  has  held  that  this  proceeding  was  one 
instituted  by  W.  H.  Harris  as  an  individual. 
Woodard  v.  Harris,  138  Oa.  751,  76  S.  E.  49. 
So  that  it  appears  from  the  record  that  Gano 
had  a  judgment  against  W.  H.  Harris  as  an 
individual.  Be  was  pressing  the  collection 
for-thls  Judgment  Harris  desired  him  to  be 
enjoined  until  certain  litigation  with  Gano  & 
Jennings  could  be  completed,  before  he  pro- 
ceeded with  bis  judgment  He  voluntarily 
offered  to  give  bond  as  a  condition  to  obtain- 
ing the  injunction  which  he  prayed.  The 
court  required  the  bond,  and  the  bond  in  suit 
was  given  in  obedience  to  the  court's  order. 
This  bond  was  the  Individual  l>ond  of  W.  H. 
Hards.  138  Ga.  751,  76  S.  E.  49,  supra.  It 
is  not  set  up  that  the  plaintiff  in  the  present 
action  was  in  any  wise  responsible  for  the 
execution  of   the  bond  given.     His   hands 


were  tied  by  the  bond'which  the  defendants 
In  this  case  ^ecuted.  They  voluntarily  of- 
fered this  particular  bond  as  a  condition  of 
obtaining  an  injunction,  and,  having  obtained 
that  injunction  and  held  off  the  plaintiff  in 
this  action  from  proceeding  with  bis  judg- 
ment they  will  not  be  heard  to  say  that  the 
bond  which  they  gave,  and  upon  which  all 
the  parties  acted,  was  of  a  different  legal 
import  than  they  understood  it 

[S]  3.  The  court  allowed  In  evidence  the 
fi.  fa.  Issued  on  the  Judgment  oi  October  3, 
1899.  The  plaintiff  offered  aU  of  the  fl.  fa. 
except  the  entry  thereon,  showing  that  it  Iiad 
been  amended  in  accordance  with  a  previous 
judgment  of  the  superior  court  of  Houston 
county  so  as  to  be  leviable  upon  the  goods, 
chattels,  lands,  and  tenements  of  H.  O. 
Harris  in  the  hands  of  W.  H.  Harris, 
executor  to  be  administered.  The  objec- 
tion is  that  the  fl.  fa.  showed  tliat  it  had 
been  amended,  and  that  the  plaintiff  could 
not  Introduce  a  part  of  the  paper,  without 
introducing  the  whole.  The  proper  procedure 
would  have  been  to  have  received  in  evidence 
the  fl.  fa.  with  all  of  the  entries  thereon,  but 
allowing  it  to  go  in  evidence  without  the  entry 
complained  of  will  not  vitiate  the  trial,  for  the 
reason  that  the  suit  having  been  brought  on 
a  promissory  note  signed  by  "W.  H.  Harris, 
Executor  of  'Will  of  H.  C.  Harris,"  and  a 
Judgment  having  been  entered  by  the  court, 
without  a  Jury  against  W.  H.  Harris,  Individ* 
ually,  an  amendment  to  the  Judgment  and 
fl.  fa;  based  thereon,  made  ex  parte,  so  as  to 
change  them  to  a  judgment  by  the  court 
and  a  fl.  fa.  against  the  defendant  in  his 
representative  capacity,  to  be  realized  from 
the  estate  of  H.  C.  Harris,  was  void.  133 
Ga.  104,  supra.  Inasmuch  as  there  was  no 
issue  of  fact  the  question  t>ecame  one  entire- 
ly of  law,  and  the  effect  of  the  ruling  of  the 
court  la  the  same  aa  if  he  had  allowed  in  evi- 
dence the  fl.  fa.  with  all  the  entries  thereon, 
and  bad  then  ruled  as  to  the  legal  effect  of 
the  amendment 

[4]  4.  The  will  of  H.  OL  Harris  was  ex- 
cluded on  the  ground  of  irrelevancy.  It 
is  contended  tbat  the  wUl  was  material 
to  the  defense  on  account  of  the  power 
therein  contakied,  authorizing  the  execu- 
tor to  make  the  note  sued  on.  We  do  not 
think  sa  Under  the  fa^  of  this  case 
the  plaintiff  obtained  an  Injunction  against 
a  particular  Judgment  by  giving  a  bond 
guaranteeing  the  payment  of  that  judg- 
ment Whether  or  not  the  executor  had  the 
authority  to  borrow  is  immaterial.  This 
point  was  ruled  on  when  the  case  was  here 
before.  138  Ga.  751,  76  S.  B.  49,  supra.  And 
for  the  same  reason  it  was  not  erroneous  to 
exclude  the  answer  of  Woodard,  Adm'r,  In 
the  litigation  against  him  brought  by  one 
Holllnshed.  Hollinshed  r.  Woodard,  124  Ga. 
721,  52  S.  B  815. 

[5]  6.  It  is  contended  that  even  If  the 
Judgment  which  Gano  obtained  against  W.  R. 
Harris  in  1899  was  one  brought  against  him 
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Individually,  and  the  bond  sued  on  in  this 
case  is  hU  individual  bond,  it  was  error  to 
direct  a  verdict  against  the  surety,  because 
if  the  judgment  be  treated  as  an  individual 
Judgment,  the  plaintiff  has  allowed  it  to  go 
out  of  date  to  the  injury  of  the  surety.  The 
litigation  In  which  the  bond  was  given  termi- 
nated in  April,  1002.  The  present  action  on 
the  bond  was  instituted  in  September,  1909. 
The  record  shows  that  during  this  time  the* 
plaintiff  was  attempting  to  coUect  his  Judg- 
ment, but  was  Impeded  by  claims  and  illegal- 
ities. The  case  is  not  one  where  the  plaintiff 
has  been  In  laches.  The  record  shows  that 
during  this  interval  he  has  continuously  press- 
ed the  collection  of  his  Judgment  But,  aside 
from  this,  the  defendant  and  his  surety  guar- 
anteed the  payment  of  the  debt  as  a  condition 
of  the  grant  of  an  injunction,  and  upon  the 
termination  of  that  proceeding  adversely 
to  the  principal  the  liability  of  the  principal 
and  surety  on  the  bond  became  primary. 
A  mere  failure  to  sue  on  the  bond  as  soon  as 
the  law  allowed  or  the  negligence  of  the 
plaintiff  to  prosecute  with  vigor  his  legal 
remedies,  unless. for  a  consideration,  will  not 
release  the  surety.    Civil  Code  1910,  $  3544. 

[fj  6.  The  plaintiffs  in  error  urge  as 
ground  for  a  new  trial  that  they  discovered 
since  the  trial  that  In  1911,  during  the  pen- 
dency of  this  cause,  a  petiticm  was  presented 
to  Hon.  W.  H.  Felton,  Judge  of  the  su- 
perior courts  of  the  Macon  circuit,  ex  parte, 
praying  that  the  amendment  granted  to  the 
Gano  Judgment,  converting  it  into  one  de 
bonis  testatorls,  be  stricken,  and  that  the  or- 
der so  prayed  for  was  refused.  This  court  has 
held  that  the  amendment  to  the  original  Judg- 
ment showed  upon  its  face  that  it  was  void. 
It  matters  not  how  many  ex  x>arte  Judgments 
courts  may  render  upon  a  given  state  of 
facts,  where  the  record  shows  that  such  Judg- 
ment is  void.  It  Is  the  duty  of  the  court  to 
declare  it  void. 

[7J  7.  Complaint  is  made  of  the  direction 
of  a  verdict  The  only  issue  of  fact  sought 
to  be  Injected  in  the  case  related  to  the  pow- 
er of  the  attorney  who  brought  the  proceed- 
ings in  which  the  bond  was  given  to  bind  W. 
H.  Harris  individually;  it  being  contended 
that  Harris  employed  him  as  executor  of  H. 
G.  Harris,  and  not  individually.  But  no  real 
issue  was  made.  The  defendant  in  an  indi- 
vidual action  of  his  own  enjoined  the  plain- 
tiff in  the  collection  of  his  Judgment  He  was 
permitted  to  do  this  by  giving  a  certain  bond. 
Instead  of  signing  this  bond  personally,  bis 
attorney,  who  was  authorized  to  bring  the 
proceeding  in  which  the  bond  was  given, 
signed  It,  and  these  defendants,  with  a  knowl- 
edge that  the  principal's  name  to  the  bond 
was  signed  by  the  attorney,  acted  thereon 
through  the  entire  litigation.  It  is  not  con- 
tended that  there  was  any  imposition  prac- 
ticed by  the  court  or  the  plaintiff  as  to  the 
character  of  bond  which  was  actually  signed. 
Both  defendants  acted  on  the  bond.     They 


obtained  a  status  on  the  faith  of  the  bond, 
they  litigated  by  virtue  of  having  given  this 
particular  bond,  and,  having  been  cast  in  the 
suit  they  will  not  be  permitted  to  say  that 
the  bond  was  different  in  legal  effect  from 
what  they  thought  it  was  at  the  time  they 
signed  it  The  evidence  demanded  the  ver- 
dict directed. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

"■"""^  (15  G*.  App.  238)  • 

WALKER  V.  GEORGIA  R.  R. 

GEORGIA  R.  R.  V.  WAJ^iKEIt 

(Nob.  5371,  6372.) 

(Court  of  Appeals  of  Georgia.    Sept  23.  1914.^ 

(ByUalHU  hy  the  Court.) 

1.  RAn.BOADB     (9    400*)— INJVBT    TO     PXBBOH 
ON  TBACK — DiBECTION  OF  VEBOICT. 

The  plaintiff  introduced  testimony  in  sup- 
port of  her  petition.  There  was  no  motion  to 
award  a  nonsuit  and  the  case  was  not  such  that 
the  judge  deemed  it  his  duty,  of  hia  own  mo- 
tion, to  order  a  nonsuit.  The  defendant  intro- 
duced testimony  to  the  effect  that  the  plain- 
tiff's daughter  was  a  mere  trespasser,  and  that 
its  servants  in  charge  of  its  trains  had  no 
luiowledge  of  her  presence  or  danger.  However, 
in  the  state  of  the  record,  it  does  not  appear 
that  the  jury  were  compelled  to  reach  this  con- 
clusion to  the  exclusion  of  any  other  reasonable 
inference,  since  there  was  some  testimony  from 
which  they  might  have  been  authorized  to  infer 
that  the  situation  and  the  surrounding  circum- 
stances were  such  that  the  agents  of  the  defend- 
ant did  in  fact  know  of  the  presence  and  dan- 
ger of  the  plaintiff's  daughter.  This  would 
raise  an  issue  of  fact,  soluble  only  by  the  find- 
ing of  the  jury.  For  this  reason  the  court  erred 
in  directing  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  Si  1365-1381;   Dec.  Dig.  |  400.*] 

2.  TBI4I.     (i    109*)— DiSlUBSAL    ON    Opknino 

Statsuent  —  Vakiance  —  Cube  bt  Aueno- 

IIBNI. 

The  defendant  excepts,  by  cross-bill,  to  the 
court's  refusal  to  dismiss  the  plaintiff's  case 
upon  an  oral  motion,  for  the  reason  that  the 
plaintiff's  petition,  as  qualified  by  the  admis- 
sion made  by  plaintiff's  counsel  in  his  open- 
ing statement  to  the  jury,  that  the  homicide  did 
not  occur  on  a  public  crossing,  set  forth  no 
cause  of  action  against  the  defendant  If  the 
motion  be  treated  as  a  general  demurrer,  the 
court  properly  overruled  it  It  was  a  speaking 
demurrer,  because  it  required  the  statement  by 
counsel  of  a  fact  extraneous  of  the  petition; 
and  even  if  the  anticipatory  statement  of  facts 
given  by  counsel  for  the  plaintiff,  and  made  in 
stating  the  case  to  the  court  and  the  jury,  may, 
in  a  ^rticular  case,  constitute  such  an  admis- 
sion m  judicio,  at  variance  with  the  allega- 
tions of  the  petition,  as  to  authorize  the  award 
of  a  nonsuit  before  the  introduction  of  any  tes- 
timony whatever,  still  the  defendant  is  not 
entitled  to  nonsuit  the  plaintiff  because  of  an 
admission  of  plaintiffs  counsel  (in  his  opening, 
and  in  detaihng  what  the  plaintiff  expects  to 
prove)  which  varies  the  circumstances  upon 
which  the  plaintiff  insists  the  defendant's  lia- 
bility depends,  if  the  allegations  of  the  petition 
npon  this  point  are  properly  amendable,  so  aa 
to  conform  with  the  statement  and  these  alle- 
gations are  in  fact  amended  before  the  introduc- 
tion of  testimony, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  91,  270,  387,  388,  396;  De&  Dig.  I 
109.*] 
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Brror  from  City  Court  of  Bicbmond  Coun- 
ty;   W.  F.  Eve,  Judge. 

Ajctlon  by  Rebecca  Walker  against  the 
<ieorgia  Railroad.  Judgment  for  defendant, 
and  plalntUt  brings  error,  and  defendant 
flies  cross-bill  of  exception.  Reversed  on 
main  bill  of  exceptions,  and  affirmed  on  cross- 
bill. 

Henry  C.  Boney,  of  Augusta,  for  plalntlfl 
In  error.  Jos.  B.  &  Bryan  Cummlng,  and  Jas. 
M.  Hull,  Jr.,  all  of  Augusta,  for  defendant 
in  error. 

RUSSELL,  C.  J.  Judgment  reversed  on 
main  bill  of  exceptions.  Judgment  affirmed 
on  cross-bill. 

ROAN,  J.,  absent  on  account  of  sickness. 

(IS  0&.  App.  28S) 

WESTERN  &  A.  R.  CO.  v.  SMITH. 

(No.  6776.) 
(Court  of  Appeals  of  Georgia.    Sept  23, 1914.) 

(Syllabut  bv  thi  Vourt.J 

1.  Costs  (§  186*)— Pleading  (|  246*)— Amend- 
ment—As  TO  Expenses  or  Litigation— Ev- 
idence. 

Under  Civil  Code  1910,  S  4392,  and  the  de- 
cision of  the  Supreme  Court  in  the  <^e  of 
Selma,  Rome  &  Daiton  Railroad  Co.  v.  Flem- 
ing, 48  Ga.  515,  it  was  not  error  to  allow  a 
suit  for  damages  on  account  of  the  killing  of  a 
cow  by  a  railroad  company  to  be  amended  by 
allegations  that  both  before  and  after  the  bring- 
ing of  the  8uit,  the  defendant  offered  to  pay 
to  the  plaintiff  $50  in  settlement  thereof,  agree- 
ing that  this  amount  would  be  a  fair  price  for 
the  cow  and  the  amount  actually  due  the  plain- 
tiff for  killing  it,  and  that  the  plaintiff  "has  ac- 
cepted said  offer  and  expressed  a  willingness  to 
accept  the  said  amount  in  full  satisfaction," 
but  the  defendant  "now  refuses  to  pay  the  said 
amount,  and  has  expressed"  an  intention  to 
fight  the  case  before  all  the  courts  before  doing 
80,  and  that  this  conduct  on  the  part  of  the 
defendant  is  in  bad  faith,  and  it  is  being  done 
in  order  to  cause  the  plaintiff  all  possible 
trouble  and  expense,  and  the  plaintiff  is  being 
damaged  thereby:  these  allegations  concluding 
with  a  prayer  that  therefore  the  plaintiff  be 
allowed  the  additional  sum  of  $10  as  expenses 
of  litigation  caused  by  the  conduct  of  the  de- 
fendant. Nor  was  it  error  to  admit  testimony, 
even  though  insufficient,  tending  to  establish 
the  allegations   made  in    this   amendment. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  SS  636,  638-643;  Dec.  Dig.  {  166;*  Plead- 
ing, Cent  Dig.  !8  676-683;    Dec  Dig.  !  246.») 

2.  Railboads  (S  446*)— Killing  Animal  on 
Track— N■GLIGENCB^— Question    for  Jcbt. 

Where  the  killing  of  the  plaintiff's  cdw  by 
a  train  of  the  defendant  was  shown,  and  the 
plaintiff  relied  entirely  on  the  legal  presumption 


of  negligence  against  the  railroad  company,  t 
recovery  was  authorized  unless  this  presump- 
tion was  fully  overcome  by  Uie  proof.  When 
there  were  apparent  conflicts  or  contradictions 
as  to  material  facts  in  the  testimony  of  tbe 
defendant's  fireman,  who  sought  to  explain  tbe 
killing  and  to  show  an  absence  of  negligence, 
and  where  from  his  testimony  it  appeared  tliat 
no  effort  was  made .  to  stop  the  train,  ^nd  no 
brakes  were  applied,  and  no  bell  was  rung  or 
whistle  blown  (because  he  did  not  think  it  nec- 
essary), and  nothing  was  done  to  prevent  the 
accident,  though  the  animal  was  first  seen  by 
him  when  25  or  30  feet  distant  from  the  train, 
coming  from  behind  cars  standing  on  the  third 
or  fourth  track  from  the  track  on  which  the 
train  was  running,  and  the  bell  cord  was  in 
touch  of  both  the  engineer  and  the  fireman,  and 
he  testified  that  he  did  not  have  time,  from  the 
time  he  saw  the  cow  until  she  was  hit,  to  tell 
the  engineer  to  stop,  or  to  apply  brakes,  and  the 
engineer  testified  that,  although  he  was  look- 
ing from  bis  proper  place  in  the  cab  on  the 
right  side  of  the  engine,  he  failed  to  see  the 
cow,  and  did  not  even  know  the  train  had  struck 
the  cow  until  the  fireman  afterwards  told  him, 
it  was  for  the  ;ury  to  determine  whether  or 
not  tbe  explanation  offered  in  behalf  of  the  de- 
fendant completely  rebutted  the  presumption 
of  negligence  created  by  the  killing  of  the  cow. 
and  they  might  legitimately  have  concluded  that 
the  explanation  was  insutacient,  the  credibility 
of  the  witnesses,  as  well  as  the  question  of  neg- 
ligence, being  so  exclusively  for  them.  South- 
em  Railway  Co.  v.  Edwards,  9  Ga.  App.  26,  70 
S.  E.  194;  Macon,  Dublin  &  Savannah  Rail- 
road Co.  V.  Barfield,  10  Ga.  App.  104,  72  S.  E. 
936 ;  Seaboard  Air  Line  Railway  v.  Cames,  13 
Ga.  App.  122,  78  S.  E.  864. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
(3ent  Dig.  Sf  1627-1641 ;    Dec.  Dig.  S  446.*] 

3.  Appeal  and  Ebbob  (S  1(H)5*)— Denial  or 

New  Tbial. 

No  error  of  law  having  been  committed  by 
the  trial  court,  and  the  jury  bavin.:;  decided  the 
issue  of  fact  in  favor  of  the  plaintiff,  and  the 
trial  judge  having  declined  in  his  discretion  to 
set  aside  that  verdict  this  court  will  not  in- 
terfere with  his  judgment  overruling  the  de- 
fendant's motion  for  a  new  trial 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3860-3876,  3948-3»50; 
Dec.  big.  i  1005.»] 

Error  from  Superior  Court,  E^ulton  CSotm- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  W.  J.  Smith  against  the  Western 
&  Atlantic  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Tye,  Peeples  tc  Jordan,  of  Atlanta,  for 
plaintiff  In  error.  Virlyn  B.  Moore,  of  Atlan- 
ta, for  defendant  in  error. 

WADB,  J.    Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  alcknesB. 
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(U  Qa.  App.  275) 

^BMOVB.  FERTILIZEB  WORKS  ▼.  ABEL. 

(Na  6619.) 
(Coart  of  Appeals  of  GeorgUu    Sept  23,  1914.) 

(ByttobfU  by  tt«  Court.) 

1.  Patuxnt  (I  70*)— Pbincipai.  and  Aobnt 
(U    20,    104*)— Patmbnt    to    Agbnt— Bvi- 

DXNCK     or     AOXNOT— PLBAOIKQB— lNertBT70- 
TIONB. 

.  There  was  no  error  in  the  court's  rulings 
upon  the  evidence,  or  In  the  charge  to  the  jury. 
The  evidence  authorized  the  verdict,  and  there 
was  DO  error  In  refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  »  203,  204,  206-218;  Dec.  Dig.  f 
70;*  Principal  and  Agent,  Cent  Dig.  i{  37, 
38,  727-731;    Dec.  Dig.  H  20,  194.*] 

(Additional  SyRaftti*  &y  Editorial  Staff.) 

2.  Appeal   and    Ebbob    (J  973*)— Rkview— 

DiSCRETIONABT    RUUNQB— BKroSAL   TO    Dl- 
KKCT   VEBDICT. 

Refusal  to  direct  a  verdict  to  never  error. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3846 ;   Dec  Dig.  f  073.*] 

3.  Pbinoipal  and  Agbnt  (J  23*)- Authob- 
mr  OF  AoENT — Proof. 

An  agent's  authority  need  not  be  proved 

by  express  contract,  but  may  be  established  by 

the  principal's  conduct  and  course  of  dealing. 

[Ed.  Note.— For  other  cases,  see  Principal  and 

Agent,  Cent  Dig.  |  41;   Dec.  Dig.  i  23.»] 

4.  Pmncipal  and  Agxnt  (§  25*)— Aginot— 
Estoppel. 

Where  a  principal,  by  holding  a  person  out 
aa  his  agent  and  by  a  course  of  dealing  indi- 
cating that  the  agent  has  certain  -  auoiority, 
induces  another  to  deal  with  the  agent  as  such, 
he  is  estopped  to  deny  the  apparent  authority 
of  the  agent 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  fi  42-45;    Dec.  Dig.  i  25.*] 
6.  Pbincipal  and  Agent  (i  106*)— Payment 
to  Agent— Availabilitt  ab  Defense— Con- 
dition Pbeoedent. 

For  payment  to  plaintiff's  agent  to  con- 
stitute a  defense,  it  was  not  essential  that 
plaintiir  should  have  been  notified  by  defendant 
of  the  payment  or  have  known  thereof. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  H  298-310,  874 ;  Dec.  Dig.  i 
106.») 

Error  from  City  Conrt  of  Nadtville;  J.  Z. 
Jackson,  Judge  pro  hac. 

Action  by  the  Armour  Fertilizer  Worlw 
against  E.  B.  Abel.  Judgment  for  defendant, 
and  plalntlfT  brings  error.    Affirmed. 

K.  D.  Smith,  of  Hfton,  and  LoTOtt  &  Mur- 
ray, of  Nashville,  for  plalntUT  in  error.  Hen- 
dricks &  Hendricks,  of  Nashville,  for  defend- 
ant in  error. 

BTJSSELL,  0.  J.  Armour  Fertilizer  Works 
brought  suit  against  Abel  upon  a  note  for 
11,320.24,  upon  which  a  balance  of  $809.74 
and  Interest  was  claimed  to  be  due,  and  al- 
leged that  notice  binding  the  defendant  for 
payment  of  attorney's  fees  had  been  given. 
The  defendant  pleaded  that  the  note  had  been 
fully  paid  by  various  sums  paid  to  the  plaiu- 
tur  and  certain  of  Its  agents,  with  the  excep- 
tion of  $735.75,  for  which  he  alleged  he  gave 
a  new  note  on  February  1,  1912,  which  oper- 


ated to  discharge  his  Indebtedness,  if  any,  up- 
on the  note  In  suit  By  amendment,  the  de- 
fendant pleaded  in  recoupment  that  the  plain- 
tiff was  indebted  to  him  in  the  sum  of 
$776.17,  on  account  of  the  fact  that  he  had 
overpaid  tlie  plaintiff,  and  tbat  the  plaintiff 
was  also  indebted  to  him  for  certain  com- 
missions. The  defendant  further  pleaded 
that  S.  J.  Shippey,  P.  B.  Belt,  and  G.  V. 
Savltz  were  duly  authorized  agents  of  the 
plaintiff  to  make  demands  and  receive  pay- 
ment for  guano  sold  by  the  defendant  in 
1911,  and  that  the  note  sued  on  was  part  of 
a  guano  transaction  for  that  year.  From  a 
statement  of  account  attached  to  the  defend- 
ant's answer,  it  appears  that  the  payments 
which  the  defendant  claimed  to  have  made 
were  made,  some  of  them  to  the  company  di- 
rectly, some  to  P.  E.  Belt,  and  one  payment, 
by  check  dated  September  25,  1911,  to  S.  J. 
Shippey.  Upon  the  trial  the  Issue  finally  re- 
volved around  the  question  as  to  whether  the 
payment  to  Shippey  of  the  check,  amounting 
to  $828.93,  was  a  payment  to  Shippey  in- 
dividually, or  a  payment  accepted  by  Shippey 
as  a  duly  authorized  agent  of  the  defendant 
authorized  to  make  the  collection  in  its  be- 
lialf.  It  can  well  be  said  that  the  case  nar- 
rowed to  the  single  Issue  as  to  whether 
Shippey  was  such  an  agent  of  the  defendant 
as  was  authorized  to  accept  this  particular 
check  in  its  behalf,  and  as  to  whether  the 
check  was  actually  paid  to  him  as  such  agent 
Shippey  admitted  receipt  of  the  check,  but 
claimed  that  it  was  in  payment  for  cotton 
which  he  sold  the  defendant  and  not  a  pay- 
ment on  the  account  of  the  Armour  Fertilizer 
Works,  due  by  the  defendant  The  jury  re- 
turned a  general  verdict  for  the  defendant, 
but  did  not  find  in  his  favor  on  the  plea  of 
recoupment 

[1]  1.  The  original  motion  tor  a  new  trial 
is  based  upon  the  general  grounds  that  the 
verdict  is  contrary  to  law,  contrary  to  evi- 
dence, and  without  sufficient  evidence  to 
support  it  The  several  grounds  of  the 
amendment  to  the  motion  are  based  upon  ob- 
jections made  to  testimony  or  exceptions  to 
the  charge  of  the  court,  and  present  the  single 
question  as  to  whether  there  was  sufficient 
evidence  to  authorize  the  inference  that  Ship- 
pey was  an  agent  of  the  plaintiff;  in  other 
words,  it  is  insisted  that  at  the  time  the 
questions  were  asked  to  which  objections 
were  made  there  was  nothing  in  the  plead- 
ings in  the  case  authorizing  proof  that  Ship- 
pey was  an  agent  of  the  plaintiff,  and  that 
there  was  no  evidence  that  he  was  such  agent 
or  authorized  to  receive  payments  in  its  be- 
half. It  is  specifically  alleged  in  the  defend- 
ant's answer  that  Shippey  was  agent  of  the 
Armour  Fertilizer  Works,  and  in  the  account 
attached  thereto  is  an  item  of  payment  al- 
leged to  have  been  made  to  him  as  such 
agent  and  for  tliat  reason  we  are  of  the 
opinion  that  any  testimony  of  any  circum- 
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stance  tending  to  show  that  Shippey  was  In 
fact  an  agent  was  relevant  In  the  Investiga- 
tion, and  11,  after  all  the  testimony  was  In, 
sufficient  evidence  had  been  Introduced  to 
authorize  the  Jury  to  infer  that  Shippey  was 
such  an  agent  sb  was  authorized  to  make 
the  collection  for  the  plaintiff,  then  the  in- 
structions of  which  complaint  Is  made  were 
not  erroneous.  In  other  words,  the  objec- 
tions of  counsel  for  the  platntift  In  the  lower 
court  were  all  based  upon  the  proposition 
that  there  was  not  sufficient  evidence  to  show 
that  Shippey  was  such  an  agent  as  that  plain- 
tiff was  bound  by  his  acts  or  sayings,  or  by 
the  course  of  dealing  between  the  defendant 
and  Shippey. 

Over  the  objection  of  the  plaintiff,  ques- 
tions were  propounded  to  the  defendant  by 
his  counsel,  and  answered  by  him  as  follows: 

Q.  "Look  at  this  check  here,  dated  Septem- 
ber 25,  1911,  for  £828.93,  and  in  the  left-hand 
comer  of  it,  marked  'For  Armour  Fertilizer 
Works,'  and  state  to  whom  it  was  given?" 

A.  "It  was  given  to  Mr.  Shippey." 

Q.  "What  did  you  give  it  to  him  for?" 

A.  "In  payment  for  fertilizers." 

Q.  "For  wfiomr* 

A.  "Armour  Fertilizer  Works." 

'  The  ground  of  the  objection  was  that  it 
had  not  been  shown  that  Shippey  was  an 
agent  of  the  Armour  Fertilizer  Works  au- 
thorized to  collect  money  in  its  behalf.  It 
Is  very  plain,  under  the  defendant's  plea  and 
the  exhibits  thereto,  that  this  testimony  was 
admissible.  It  bore  directly  upon  the  de- 
fendant's contention,  and  the  defendant  had 
already  testified  that  all  his  dealings  with 
the  plaintiff  were  through  Shippey.  It  ap- 
peared later  in  the  evidence  that  there  was  a 
notation  upon  the  check  itself,  "For  Armour 
Fertilizer  Works,"  and  the  genuineness  of 
this  notation  was  a  question  for  the  Jury ;  If 
the  Jury  believed  that  the  notation  was  made 
on  the  check  at  the  time  it  was  accepted,  the 
check  itself  might  be  a  circumstance  of  more 
or  less  significance  on  the  subject  of  agency. 
Of  course,  we  bear  in  mind  that  payment  to 
Shippey  would  not  be  good,  no  matter  what 
apipeared  on  the  check,  unless  It  appeared 
that  Shippey  was  in  fact  the  agent  and  au- 
thorized to  make  the  c<^lection;  but  testi- 
mony that  the  check  was  given  and  ac- 
cepted in  payment  of  a  debt  due  to  the  At<- 
mour  Fertilizer  Works  might  tend  to  cor- 
roborate the  evidence  of  agency.  The  court 
did  not  err  in  allowing  the  testimony  at  the 
titaie  it  was  Introduced,  even  if  it  should  have 
been  excluded  later  If  a  motion  to  exclude 
It  bad  been  made;  As  later  appears  from  the 
evidence,  however,  Shippey  admitted  that  he 
acted*  as  a  supervisor  for  the  Armour  Ferti- 
lizer Works  in  looking  after  the  defendant, 
and  that  he  took  the  contract  between  them. 
Hie  defendant  testified  that  Shippey  gave 
him  Instructions  in  all  that  he  did,  and  that 
3blppey  saw  to  his  accounts  with  the  Armour 
Fertilizer  Works  bring  checked  up,  and  pre- 
-sented  to  him  telegrams  from  the  Armour 
Fertilizer  Works  to  Shippey  relative  to  his 


acconnts.  Shippey  and  the  defendant  both 
agree  that  Shippey  was  a  collecting  agent 
for  the  Armour  Fertilizer  Works,  and  that 
he  was  authorized  to  collect  from  the  de- 
fendant The  conflict  between  them  is  as  to 
when  that  agency  began.  Shippey  contends 
that  it  did  not  begin  until  after  September 
25,  1911  (the  time  of  the  giving  of  the 
check),  and  the  defendant  contends  that  it 
began  at  the  time  of  the  contract 

It  is  contended  that  the  court  erred  In 
allowing  the  defendant  to  testify  that  Ship- 
pey gave  him  Instructions  for  Armour  Ferti- 
lizer Works  in  all  that  he  did,  and  made 
demand  for  money  in  settlement  of  his  ac- 
count with  the  Armour  Fertilizer  Works,  and 
that  Shippey  checked  up  his  accounts  with 
the  Armour  Fertilizer  Works,  on  the  ground 
that  there  was  nothing  in  the  record  to  show 
that  Shippey  had  any  authority  to  act  for 
Armour  Fertilizer  Works.  It  was  not  im- 
proper  to  allow  this  testimony.  In  the  state 
of  the  record  it  appears  that  the  main  point 
to  be  determined  by  the  Jury  was  whether 
Shippey  was  such  an  agent  as  was  anthorlz- 
ed  to  make  the  collection  for  the  Armour 
Fertilizer  Company,  and  any  testimony  which 
bore,  upon  their  dealings  in  connection  with 
the  transaction,  and  which  tended  to  show 
that  Shippey  did  In  fact  act  as  agent  was 
relevant  to  the  issue.  It  was  admitted  that 
Shippey  did  make  collections  from  the  de- 
f^dant  for  the  Armour  Fertilizer  Works, 
and  it  was  for  the  Jury  to  determine  whether 
Shippey  or  the  defendant  was  correct  as  to 
the  inclpiency  of  the  agency. 

It  Is  Insisted  that  the  court  erred  In  allow- 
ing In  evidence  two  checks  sigrned  by  the 
defendant  as  follows;  One  dated  September 
25,  1911.  for  1828.93,  payable  to  S.  J.  Ship- 
pey, and  having  a  notation  thereon,  "For 
Armour  Fertilizer  Works,"  and  the  other 
dated  October  21,  1911,  for  ^925.15,  payable 
to  S.  J.  Shippey,  and  having  a  notation  there- 
on "B.  O."  For  the  reasons  set  forth  above, 
it  was  not  error  to  allow  the  first  check  In 
evidence.  It  was  not  error  to  allow  In  evi- 
dence the  check  for  $925.15,  because  it  was 
contended  by  Shippey  that  the  only  dtieck 
given  him  in  the  fall  of  1911  by  the  defendant 
was  In  payment  for  cotton,  and  this  check 
was  introduced  by  the  defendant  as  being 
the  check  given  Shippey  for  cotton,  and  in 
support  of  his  contention  that  two  checks 
were  given,  one  for  cotton,  with  the  nota- 
tion "B.  C."  thereon,  and  one  for  account  of 
the  Armour  Fertilizer  Works,  with  a  notation 
to  that  effect  thereon.  Both  checks  bore 
strongly  upon  the  Issues  Involved,  and  the 
defendant  was  entitied  to  have  both  of  them 
submitted  to  the  jury. 

[2]  Error  Is  also  assigned  because  the  court 
overruled  the  motion  of  the  plaintiff  to  direct 
a  verdict  It  Is  contended  there  Is  nothing 
In  the  evidence  to  show  that  payment  bad 
been  made  to  an  authorized  agent  of  the 
plaintiff,  and  that  the  note  Introduced  show- 
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ed  liability  to  the  plaintiff.  It  Is  fundamen- 
tal that  it  Is  never  error  to  refuse  to  direct  a 
verdict,  and  the  court  did  not  err  In  re- 
fusing the  motion.  As  a  matter  of  fact,  there 
was  evidence  tending  to  show  that  the  de- 
fendant was  due  a  certain  sum  as  commis- 
sions for  selling  guano,  and  also  evidence 
tending  to  show  that  the  payment  made  was 
made  to  an  authorized  agent 

It  Is  also  contended  that  the  conrt  erred 
In  charging  the  Jury  as  follows: 

"The  relation  of  principal  and  agent  «riae8 
whenever  one  person,  expressly  or  by  implica- 
tion, authorizes  another  to  act  for  him,  or  sub- 
sequently ratifies,  with  full  Iinowledge,  the  acts 
of  another  done  in  his  behalf.  The  relation  of 
principal  and  a^ent,  therefore,  cannot  arise 
unless  a  person  expressly  or  by  implication  au- 
thorizes another  to  act  for  him,  or  subsequently 
ratifies,  with  full  knowledge,  the  acts  of  another 
done  in  his  behall  The  ratification,  if  any,  of  a 
particular  act,  is  co^ctensive  with  the  act,  and 
only  makes  the  person  who  performed  the  act 
a  special  agent  for  the  purpose." 

"A  principal  is  bound  by  all  the  acts  of  his 
agent  within  the  scope  of  his  authority,  and  if 
the  agent  exceeds  his  authority  the  principal 
cannot  ratify  any  part  and  repudiate  any  part ; 
he  must  either  adopt  the  whole  or  none.  The 
principal  is  bound  by  all  the  representations 
of  his  agent  in  the  business  of  his  agency,  and 
by  his  willful  concealment  of  material  tacts, 
although  they  were  unknown  to  the  principal 
and  known  only  by  the  agent." 

[S,  4]  It  Is  contended  that  there  was  no 
evidence  authorizing  any  charge  on  the  law 
of  agency.  These  Instructions  afford  the 
plaintiff  in  error  no  cause  for  complaint. 
The  authority  of  an  agent  In  a  particular  in- 
stance need  not  be  proved  by  express  con- 
tract; It  may  be  established  by  the  prind- 
pal's  conduct  and  course  of  dealing,  and  if 
one  holds  out  another  as  his  agent,  and  by 
bis  course  of  dealing  Indicates  that  the  agent 
has  certain  authority,  and  thus  Induces  an- 
other to  deal  with  his  agent  as  such,  he  Is 
estopped  to  deny  that  the  agent  has  any 
authority  which,  as  reasonably  deduclble 
from  the  conduct  of  the  parties,  the  agent 
apparently  has.  Germain  Co.  v.  Bank  of 
Camden  County,  14  6a.  App.  88,  80  S.  B. 
302. 

[6]  Neither  was  It  necessary  to  show,  as 
contended  by  the  plaintiff  in  error,  that  the 
Armour  Fertilizer  Works  Imew  of  this  spe- 
cific payment  .of  $828.93,  If  it  appe&red  that 
Sblppey  was. is  fact  their  agent  at  the  time 
the  payment  was  made,  U  it  was  mad&  If 
Shtppey  was  the  agent  authorized  to  make 
collections  on  September  25,  1911,  as  con- 
tended by  the  defendant,  and  the  defendant 
paid  him  the  money,  it  was  none  of  the  de- 
fendant's concern  what  Shlpp^y  did  wlUi 
the  money,  nor  was  it  his  duty  to  notify  the 
Armour  Fertilizer  Works  that  he  had  paid 
the  money  to  Shlppey. 

It  appears  to  us  that  the  plaintiff  has  had 
a  fair  and  impartial  trial,  and  that  no  errors 
were  committed  by  the  conrt,  and  It  Is  there- 
fore our  duty  to  affirm  the  judgment  la 
giving  the  case  this  direction  It  Is  not  neces- 


sary to  discuss  the  motion  to  dismlai  the 
bill  of  exceptions. 
Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  Bi<^neiM. 


(18^  Ga.  App.  235) 
ITTNER  BROS.  v.  FARMERS'  STATB 
BANK.      (No.  636&) 
(Conrt  of  Appeals  of  Georgia.    Sept  23,  1914.) 

(Byllabug  by  the  Court.) 
AccoTTNT,  Action  on  (|  6*)— Pleading — SUF- 

WCIENCT— CONTBACrr— "CONTBAOT   PBIOK." 

A  petition  as  upon  an  open  account,  with' 
a  copy  of  the  allied  account  attached,  one 
item  of  which  is,  ""To  contract  price  of  bank 
building,"  is  not  subject  to  demurrer  on  the 
ground  that  "there  is  not  set  forth  in  the  peti- 
tion, nor  attached  thereto,  a  copy  of  the  con- 
tract referred  to  in  Exhibit  A  [the  account], 
nor  are  the  terms  and  stipulations  of  said  con- 
tract substantiany  set  forth  in  the  petition." 
The  words  "contract  price"  do  not  necessarily 
imply  a  written  contract;  and  even  if  thny 
do,  the  suit  was  properly  brought  for  the  con- 
tract is  not  declared  on,  does  not  constitute  the 
cause  of  action,  and  there  is  no  prayer  for  re- 
lief hased  thereon.  CivU  Code  1910,  i  6541. 
The  contract  (if  there  be  one  in  writing)  is 
merely  evidence  of  the  indebtedness  and  could 
be  used  as  such.  If  the  defendant  intended  to 
rely  on  a  special  contract  in  writing,  there 
should  have  been  an  appropriate  plea  setting  up 
the  contract 

[Ed.  Note.-rFor  other  cases,  see  Account,  Ac- 
tion on.  Cent  Dig.  {{  8-12;   Dec.  Dig.  {  8.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ck>ntract  Price.] 

Error  from  City  Conrt  of  Blakely ;  R.  H. 
Sheffield,  Judge. 

Action  by  Ittner  Bros,  against  the  Farmers' 
State  Bank.  Judgment  for  defendant  and 
plaintiffs  bring  error.    Reversed. 

Rambo  &  Wright,  of  Blakely,  for  plain- 
tiffs in  error.  Glessner  &  Park,  of  Blakely, 
for  defendant  In  error. 

RUSSELL,  O.  J.  Ittner  Bros,  brought  suit 
against  the  Farmers'  State  Bank  as  upon  an 
open  account  for  $250.  To  the  petition  as 
filed  was  attached  an  exhibit  showing  numer- 
ous Items  of  debit  and  credit  the  first  item 
of  which  was  as  follows:  "To  contract  price 
of  bank  building,  $7,950."  The  defendant 
filed  a  demurrer  to  the  petition,  on  numerous 
grounds,  the  third  of  which  was  in  the  fol- 
lowing language:  "Because  there  Is  not  set 
forth  in  the  petition,  nor  attached  thereto,  as 
an  exhibit  a  copy  of  the  contract  referred 
to  in  Exhibit  A,  nor  are  the  terms  and  stipula- 
tions of  said  contract  substantially  set  forth 
in  the  petition."  After  argument  on  the  de- 
mnrrer,  the  conrt  passed  the  following  order: 

"It  is  considered,  ordered,  and  adjudged  that 
each  and  all  of  the  grounds  of  demurrer  are 
overruled,  except  as  to  the  third  ground  of  de- 
murrer, which  is  sustained;  and  the  plaintiffs 
having  failed  and  refused  to  amend  their  peti- 
tion to  meet  said  third  ground  of  demurrer,  it 
is  further  considered,  ordered,  and  adjudged  that 

SlaintiFs  petition  be,  and  the  same  la  hereby 
ismissed,"  etc. 


*For  otbar  cases  see  s&m*  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Ka}'-No.  Series  k  Rep'r  Indexes 
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The  plalntlflB  filed  exceptions  to  this  ruling. 

We  are  of  the  opinion  that  the  judge  erred 
In  sustaining  the  demurrer.  The  suit  was, 
properly  speaking,  an  action  on  an  account, 
and  was  not  based  on  the  contract,  or  on  any 
breach  thereof,  and  the  suit  was  properly 
brought,  even  though  there  may  have  been 
an  express  contract  between  the  parties  as 
to  the  subject-matter  of  this  portion  of  the 
indebtedness  sued  for.  The  contract  was 
merely  evidence  of  the  indebtedness,  and 
could  be  used  as  such.  Chapman  r.  Conwell, 
1  Ga.  App.  212,  68  S.  E.  137.  See,  also,  in 
this  connection,  Johnson  v.  Quinn,  52  Ga.  486, 
and  Tumlin  y.  Bass,  93  Ga.  609,  20  S.  E. 
44,  and  cases  there  dted.  The  contract  is 
nowhere  mentioned  in  the  petition,  and  the 
only  mention  of  one  is  the  word  "contract" 
in  the  expression  "contract  price"  in  the  first 
item  of  the  account  attached  as  an  exhibit; 
and,  in  our  opinion,  the  words  "contract 
price"  do  not  necessarily  imply  a  written 
contract  This  being  true,  and  the  court 
having  before  It  only  the  pleadings  in  the 
case,  the  defendant  was  not  Justified  In  filing 
a  demnrrer  which  assumed  that  there  was  a 
written  contract  And,  even  If  the  contract 
waa  a  written  contract,  it  Is  not  declared  on, 
does  not  constitute  the  cause  of  action,  and 
there  is  no  prayer  for  relief  based  thereon, 
but  it  would  be  merely  an  evidence  of  the 
indebtedness,  and  this  case  therefore  does  not 
come  within  the  provisions  of  section  5541  of 
the  Civil  Code  of  1010  requiring  that  a  con- 
tract shaU  be  set  forth  in  the  pleadings  or 
attached  thereto  as  an  exhibit  If  the  de- 
fendant relied  on  a  special  coptract  in  writ- 
ing, the  defendant  should  have  filed  an  ap- 
propriate plea  setting  up  the  contract  Louis- 
ville Railroad  Co.  v.  Cody,  119  Ga.  373,  46 
S.  E.  429.  In  Harp  t.  Abbeville  Investment 
Co.,  108  Ga.  179,  33  S.  B.  998,  it  was  said 
that  this  section  of  the  Code  "requires  that 
copies  of  contracts,  obligations  to  pay,  and 
other  writings  should  be  exhibited  only  when 
they  constituted  the  cause  of  action,  or  the 
relief  prayed  for  must  be  based  thereon." 
The  copy  of  account  attached  to  the  petition 
in  this  case  includes  several  items  besides 
that  which  is  stated  to  be  the  contract  price 
of  the  building,  and  is  as  follows: 

Contract  price  of  bank  building $7,050.00 

Extra  cement  sidewalk 174.75 

Marble  wainscoting 143.30 

Extra  setting  bank  fiztnrea 10.00 


$8,278.75 

Certain  credits  and  a  cash  payment  of 
$7,987.65'  amounted  to  $8,028.75,  leaving  a 
balance  of  $260,  for  which  the  suit  was 
brought  So  it  is  not  apparent  that  the  suit 
was  based  on  a  written  contract  (or  that  a 
contract  could  be  connected  with  it  in  any 
other  way  than  in  an  evidentiary  way);  for  the 
defendant  had  already  paid  more  than  the 
contract  price  of  the  bank  building,  and  .the 
Amount  claimed  is  less  than  the  two  items 


for  sidewalk  and  marble  wainscoting,  which 
cannot  be  held  to  refer  to  the  contract  price 
of  building  as  stated. 

We  do  not  think  the  petition  was  demur- 
rable under  the  ruling  stated  in  Roberts  v. 
Leak,  108  Ga.  806  (1),  33  S.  E.  906,  that: 

"Where  an  action  is  brought  on  an  account, 
a  recovery  may  be  bad  by  proving  a  special  con- 
tract, if  the  terms  of  the  contract  can  t>e  gath- 
ered from  the  bill  of  particulars." 

Counsel  for  the  plaintiffs  in  error  state  in 
their  brief  that  the  item  "Contract  Price  of 
bank-  building"  would  seem  to  refer  to  the 
purchase  price  of  a  bank  building  sold  by 
Ittner  Bros,  to  the  E^rmers'  State  Bank. 
The  statement  of  account  does  not  disclose 
this  fact  It  is  Just  as  consistent  with  the 
supposition  that  Ittner  Bros.,  as  builders, 
contracted  to  build  for  the  Farmers'  State 
Bank,  on  a  lot  owned  by  the  bank. 

The  present  case  is  dissimilar  in  its  facts 
to  that  of  Southern  Express  Co.  v.  Cowan, 
12  Ga.  App.  318,  77  S.  E.  208,  which  is  cited 
by  counsel.  In  that  case  it  was  distinctly 
alleged  that  the  cause  of  action  dei)ended 
upon  a  contract,  the  nature  of  which  was 
stated,  and  the  case  fell  squarely  under  the 
provisions  of  section  5641  of  the  Civil  Code, 
supra.  In  the  present  case,  as  we  see  it,  con- 
struing the  allegations  in  strictness  adverse- 
ly to  the  pleader,  the  most  that  appears  is 
that  the  plaintifTs  expect  to  prove  one  fact — 
that  of  price — by  evidence  drawn  from  the 
contract . 

Judgment  reversed. 

ROAN,  J.,  absent  on  account  of  sickness. 

(1£  Ga.  App.  270) 

HARNETT  v.  SAVANNAH  ELECTRIC  CO. 
(No.  5601.) 

(Court  of  Appeals  of  Georgia.    Sept  23,  1914.) 

(Syllabu*  by  th»  Court,) 

1.  Stbket  Railroads  (|  114*)— iNJrntY  to 
Child — Sufficiency  of  Evidence. 

So  far  aa  the  evidence  is  concerned,  a  ver- 
dict for  either  party  would  have  been  author- 
ized. 

[Ed.  Note. — E\>r  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  fi  230-260;  Dec  Dig.  | 
114.*] 

2.  Strer  Railroads  (i  118*)— Trial  ({{  193, 
251,  256»)— Injury  to  Child— Instructions 
—  "Would"  —  "Should"  —  Intimation  of 
Opinion  —  ConroBMiTY  to  •  Pleading  —  Re- 
quests. 

No  error  in  the  charge  of  the  court  requires 
°a  new  triaL 

(a)  In  the  absence  of  an  allegation  that  the 
defendant  or  its  servants  were  negligent  in  fail- 
ing to  keep  proper  lookout  in  anticipation  of 
persons  or  children  at  near,  or  upon  ihe  tracks 
of  the  defendant  street  car  company,  the  in- 
structions given  were  saflBcient  to  direct  the 
attention  of  the  jury  to  testimony  wlilch  had 
been  offered  in  regard  to  the  habits  and  custom 
on  the  street  in  question,  and  to  instruct  tiieui 
as  to  the  bearing  of  this  testimony  upon  the  par- 
ticular acts  of  negligence  which  were  alleged. 

(b)  An  instruction  to  the  effect  that  "ordinary 
care   and   diligence  ia    the   care   and  diligence 


•For  other  casea  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Kejr-No.  Series  &  Rep'r  Indexes 
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which  the  street  car  company  owes  and  owed  td 
pedestrians  upon  the  street  and  persons  using 
the  street,  of  whatever  age,"  means  the  care  and 
diligence  which  every  prudent  man  would  use 
under  the  peculiar  circumstances,  and  is  not 
subject  to  the  criticism  that  it  is  an  expression 
or  intimation  of  opinion  on  the  part  of  the 
court  that  there  mght  have  been  negligence  on 
the  part  of  some  one  in  relation  to  Oie  child 
alleged  to  have  been  injured,  especially  in 
view  of  the  fkct  that  the  court  had  previously 
told  the  jury  that  the  plaintiff,  as  an  infant  of 
tender  years,  was  not  chargeable  with  any  duty 
to  care  for  her  own  safety,  and  that  no  negli- 
gence of  her  parents  could  be  imputed  to  her. 
Viewed  in  connection  with  the  context  in  the 
charge,  the  instruction  was  favorable,  rather 
than  unfavorable,  to  the  plaintiff. 

(c)  In  view  of  the  instructions  given,  and  in 
the  absence  of  an  appropriate  request,  the 
charge  of  the  court  as  given  was  abstractly  cor- 
rect, and  cannot  be  attacked  because  additional 
instructions  which  might  have  been  appropriate 
were  not  given. 

(d)  The  word  "would"  Is  often  interchange- 
able with  the  word  "should,"  and,  as  referring 
to  the  duties  of  the  employe  in  the  present  case, 
it  does  not  appear  that  the  plaintiff  was  in- 
jured by  reason  of  the  fact  that  the  court  used 
the  former  rather  than  the  latter  word. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  Jj  258-269;  Dec.  Dig.  §  118;* 
Trial,  Gent.  Dig.  ff  436-438,  587-595,  628-641; 
Dec.  Dig.  §§  193,  251,  256." 

For  other  definitions,  see  Words  and  Phrases, 
SHrst  and  Second  Series,  Should;    Would.] 

3.  Niw  Tbiai.   (§  105*)— Newly  Dibcovebed 

Evidence— Denial. 

The  court  did  not  -err  in  overruling  the 
grounds  of  the  motion  for  a  new  trial,  based 
upon  the  evidence  alleged  to  be  newly  discover- 
ed, since  it  was  merely  cumulative  and  impeach- 
ing of  testimony  already  introduced  upon  the 
trial 

(Ed.  Note.— For  other  cases,  see  New  Trial 
Cent.  Dig.  ({  183,  221-223,  229;    Dec  Dig.  8 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  Annie  Bamett, '  by  her  next 
friend,  against  the  Savannah  Electric  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Anderson,  Cann  &  Cann,  C.  N.  Feldelson, 
and  T.  F.  Walsb,  Jr.,  all  of  Savannah,  for 
plaintUF  in  error.  Osborne  &  Lawrence,  of 
Savannah,  for  defendant  in  error. 

RUSSELL,  C.  J.  [1]  The  plaintiff,  who  Is 
a  child  less  than  three  years  old,  brought  an 
action  by  her  next  friend  against  the  Savan- 
nab  Electric  Company  for  damages  on  ac- 
count of  being  run  over  by  a  car  of  the  de- 
fendant, which  cnt  off  one  of  her  feet  Upon 
the  trial  the  jury  returned  a  verdict  for  the 
defendant  The  plaintiff  excepts  to  the  re- 
fusal of  her  motion  for  a  new  trial,  upon  the 
asual  general  grounds,  and  upon  various  ex- 
ceptions to  the  charge  of  the  court,  and  al- 
lied newly  discovered  testimony.  The  pe- 
tition alleged  that  the  company  was  negli- 
gent: (a)  Because  the  car  was  not  equipped 
with  air  brakes ;  (b)  because  the  car  was  not 
equipped  with  a  fender;  (c)  because  when 
the  petitioner  appeared  in  the  street  at  or 


near  the  track,  the  motorman  failed  to  use 
due  diligence  to  atop  the  car  and  avoid  strik- 
ing her;  and  (d)  because  the  car  was  oper- 
ated at  a  rate  of  speed  in  excess  of  that  per- 
mitted by  a  municipal  ordinance.  By  amend- 
ment it  was  alleged  that,  had  the  car  been 
equipped  with  a  fender  and  with  an  air 
brake,  the  petitioner  would  not  have  been  in- 
jured, if  ordinary  care  had  been  exercised 
in  their  use,  and  that  the  speed  of  the  car 
was  between  10  and  20  miles  an  hour. 

The  evidence  was  in  sharp  conflict  as  to 
the  material  Issues  before  the  Jury.  Ac- 
cording to  the  testimony  for  the  plaintiff,  the 
child  started  across  the  street  in  plain  view 
of  the  motorman.  No  bell  was  rung,  nor  any 
attempt  made  to  stop  the  car  until  It  was 
almost  upon  her.  Some  of  the  witnesses  for 
the  plaintiff  testifled  that  the  car  was  going 
very  rapidly,  and  some  that  It  was  going 
slowly.  All  the  witnesses  for  the  plalntlfl 
agreed  that  the  car  had  no  fender,  and  It  may 
be  Inferred  from  their  testimony  that  the 
car  either  did  not  have  air  brakes,  or,  U  so, 
there  was  a  failure  to  use  them  aa  promptly 
and  efficiently  as  they  could  have  been  used. 
On  the  other  band,  there  was  testimony  in 
behalf  of  the  defendant,  in  addition  to  that 
which  came  from  its  motorman  and  con- 
ductor, that  the  child  was  on  the  edge  of 
the  sidewalk,  at  or  near  a  tree  about  five 
feet  in  circumference,  and  that  just  as  the 
car  was  approaching  she  ran  rapidly  across 
the  street  directly  in  front  of  the  approach- 
ing car,  crossed  the  first  rail,  and  tripped 
on  the  second  rail,  and  fell  with  all  of  her 
body  beyond  the  track,  except  the  foot  and 
ankle,  which  were  cut  off.  These  witnesses 
testifled  that  the  motorman  applied  the 
brakes  and  made  every  possible  effort  to  stop 
the  car,  and,  in  fact  he  did  succeed  in  stop- 
ping it  so  quickly  that  only  the  front  truck 
of  the  car  passed  over  the  child's  leg.  The 
testimony  In  behalf  of  the  defendant  was 
positive  that  the  car  was  equipped  with  a 
fender  and  with  air  brakes,  which  were  suit- 
able and  operative.  As  to  the  various  minor 
details  corroborative  of  the  contentions  of 
each  party  the  evidence  was  as  strongly  in 
conflict  as  upon  the  main  issues.  So  that  It 
can  well  be  said  that,  so  far  as  the  evidence 
la  concerned,  a  verdict  would  have  been  aur 
thorized  for  either  party. 

[2]  The  only  serious  complaint  presented 
by  the  exceptions  to  the  judge's  charge  is  the 
Insistence  that  the  court  erred  In  falling  to 
instruct  the  jui?  that  it  was  the  duty  of  the 
defendant's  servants  to  anticipate  the  pres- 
ence of  children  upon  the  street  so  as  to  be 
prepared  for  an  emergency  such  as  actually 
occurred  in  this  case  and  to  act  with  due 
diligence.  Upon  reviewing  the  charge  as  a 
whole  It  does  not  appear  that  this  exception 
is  well  taken.  It  appears  without  dispute, 
in  the  evidence,  that  the  street  in  Savannah 
upon  which  the  plaintiff  was  injured  is  much 
frequented  by  small  children,  and  the  motor- 
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man  stated  that  he  knew  tbls  fact  and  gOT- 
emed  Ills  conduct  accordingly.  In  the  testi- 
mony of  all  the  witnesses  there  Is  allusloa 
to  the  fttct  that  children  were  accustomed 
to  playing  In  tUs  street  Though  there  is 
reference  to  this  fact  in  the  plaintiff's  peti- 
tion, there  Is  no  allegatlau  that  the  defend- 
ant  or  its  servants  were  negligent  In  falling 
to  keep  a  proper  lookout  in  anticipation  of 
the  presence  of  children.  Had  there  been 
a  distinct  allegation  to  this  effect,  it  would 
have  been  necessary  for  the  court  to  spe- 
dflcally  Instruct  the  jury  with  relation  there- 
ta  In  the  absence  of  such  an  allegation  of 
n^Ilgence,  and  in  the  absence  of  any  request 
for  Instructions  upon  the  subject,  it  is  our 
opinion  that  the  instrnctioDs  of  the  Judge,  in 
connection  with  his  statement  of  the  conten- 
tions of  the  respective  parties,  were  sufficient 
to  direct  the  attention  of  the  Jury  necessarily 
to  the  testimony  which  had  been  offered  in 
regard  to  the  habits  of  children  upon  this 
particular  street,  and  to  inform  them  as  to 
Its  bearing  upon  the  particular  acts  of 
negligence  alleged.    The  court  charged  that: 

"Ordinaiy  care  and  diligence  is  the  care  and 
diligence  which  the  defendant  company  owes  and 
owed  to  pedestrians  upon  the  Streets,  and  per- 
sons using  the  streets,  of  whatever  age.  That 
means  the  care  and  diligence  which  every  pru- 
dent man  woirfd  nse  under  the  circumstances. 
It  is  a  relative  term— relative  to  persons,  places, 
or  circumstances.  What  might,  under  a  certain 
set  of  circumstances  or  at  a  certain  place  or 
certain  time,  be  ordinary  care  and  ailigence, 
might,  at  another  time  or  place  or  under  other 
dtcumstances,  be  extraordinary  diligence,  and, 
on  the  other  hand,  it  might  be  gross  negligence. 
So  that  what  is  ordinary  care  and  diligence  is 
dependent  upon  what  every  prudent  man  would 
do  undOT  the  circumstances  which  are  developed 
by  the  evidence." 

The  cotirt  had  already  told  the  jury  that 
this  child,  being  an  Infant  of  tender  years, 
was  not  chargeable  with  any  duty  of  care 
for  her  own  safety,  and  that  she  could  not 
be  guilty,  legally  speaking,  of  negligence,  and 
that  no  negligence  of  the  parent  could  be 
imputed  to  her.  The  instruction  that  no  neg- 
ligence of  the  parent  is  Imputable  to  the 
child  is  excepted  to  upon  the  ground  that  it 
was  an  expression  or  intimation  of  opinion 
that  there  may  have  been  some  negligence 
on  the  part  of  some  one  in  relation  to  the 
child.  But  it  la  very  evident  to  as  that 
this  instruction  was  not  an  intimation  of 
opinion,  and,  even  if  the  Jury  had  so  con- 
strued it,  tbe  sweeping,  though  correct,  as- 
sertion of  the  Judge  that  no  negligence  of  any 
other  person  could  be  imputed  to  the  child 
would  necessarily  be  benefldal  to  the  plain- 
tiff's case  by  causing  the  Jury  to  eliminate 
from  their  consideration  the  thought  of  any 
negligence  Id  regard  to  the  care  of  tbe  child, 
even  if  it  had  occurred  to  them  from  the 
testimony.  The  court  having  told  the  jury 
that,  no  matter  what  negligence  the  child  or 
any  one  else  may  have  been  guilty  of,  the 
plaintiff  would  still  be  entitled  to  recover, 
unless  the  defendant  Itself  was  not  negligent, 
and  having  charged  the  Jury  that  the  ques- 


flon  of  negligence  or  diligence  was  deter- 
mined by  the  particular  time,  place,  and  cir- 
cumstances, it  seems  to  ns  that  it  was  not 
only  natural,  but  inevitable,  that  the  picture 
of  children  playing  in  the  street,  as  detailed 
by  the  witnesses,  would  be  immediately  sug- 
gested to  the  minds  of  a  Jury  of  ordinary  in- 
telligence. The  minds  of  the  Jury  would  also 
revert  to  tbe  testimony  of  the  motorman  and 
of  the  conductor  that  they  knew  these  chil- 
dren played  in  the  street,  and  any  Jury  of 
ordinary  intelligence  would  be  likely  to  as- 
sume that  any  man  operating  a  heavy  car 
where  he  knew  children  were  likely  to  be 
would  be  negligent  If  he  did  not  keep  in  mind 
the  likely  contingency  of  encountering  them. 
If  an  appropriate  request  had  been  present- 
ed. It  would  have  been  error  to  refuse  in- 
structions to  the  6ffect  that,  if  the  evidence 
disclosed  that  it  was  customary  for  children 
to  play  In  that  particular  street,  it  would 
be  the  duty  of  the  servants  of  the  defendant 
to  anticipate  their  presence  and  to  exercise 
tbe  diligence  required  in  view  of  the  probable 
presence  of  children  on  or  near  the  track; 
this  anticipatory  duty  being  that  of  doing 
what  every  prudent  man  would  do  under 
such  circumstances.  But  the  instructions  as 
given  are  unexceptionable,  and,  of  course,  in 
such  a  case  a  complaint  is  not  well  ground- 
ed which  rests  merely  on  the  fact  that  in- 
structions in  themselves  correct  were  not 
supported  by  an  additional  Instruction  am- 
plifying the  charge  in  accordance  with  the 
Insistence  of  one  of  the  parties. 

The  plaintiff  In  error  complains  of  the 
court's  use  of  the  word  "would"  in  the  in- 
structions which  we  have  quoted  (and  which 
also  appears  in  other  iMits  of  the  charge), 
and  insists  that  the  court  should  have  used 
the  word  "should"  in  referring  to  the  degree 
of  diligence  to  be  used  by  the  defendant's 
servants.  When  a  sentence  is  subjected  to 
strict  verbal  criticism,  it  is  frequently  true 
that  there  is  a  broad  difference  between  the 
meaning  conveyed  by  tbe  word  "would"  and 
that  imported  by  the  word  "should";  but 
as  related  to  the  obligations  of  a  citizen  or 
an  employe  to  discharge  a  duty  imposed  upon 
him  by  law  the  distinction  is  not  considered 
80  apparent,  and  when  used  in  this  connec- 
tion the  two  terms  may  be  deemed  to  be 
legally  interchangeable.  See  Atlanta  v.  Har- 
per, 129  Ga.  415,  50  S.  E.  230,  where  the 
charge  using  the  word  "would,"  as  in  the 
present  instance,  was  approved.  As  to  the 
instructions  we  have  quoted,  the  case  at  bar 
is  very  similar  to  Perry  v.  Macon  By.  Co.,  101 
6a.  400,  29  S.  B.  304,  and  Macon  By.  Co.  v. 
Hamilton,  9  Ga.  App.  254,  70  8.  E.  1126.  In 
those  cases  the  evidence  did  not  compel  the 
conclusion  that  the  employe  of  the  company 
was  under  a  duty  to  anticipate  the  presence 
of  children,  and  in  the  case  at  bar  the  serv- 
ants of  the  company  should  reasoniibly  have 
exx>ected  their  presence ;  but  sinc«  ordinary 
care  requires  the  defendant's  servants  to 
keep  a  lookout,  even  where  tbe  presence  of 
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children  Is  not  to  be  anticipated,  ordinary 
care  would  reqnlre  a  closer  lookout  where 
children  might,  would,  and  should  be  rea- 
BonaWy  expected  to  be.  The  charge  of  the 
court  provided  for  this  contingency,  and  In 
its  general  terms  covers  all  the  facts  of 
this  particular  case.  As  previously  stated.  If 
more  specific  Instructions  were  desired,  they 
should  have  been  requested. 

[3]  2.  The  ground  of  the  motion  most 
strongly  stressed  by  the  plalntlfl  In  error  Is 
that  of  the  alleged  newly  discovered  evidence 
to  the  effect  that  the  motorman  was  engaged 
in  conversation  and  looking  backward  at  the 
time  the  child  approached  the  car.  In  the 
state  of  the  record,  we  are  compelled  to 
hold  that  this  testimony  Is  merely  cumulative 
and  Impeaching,  and  that  therfefore  the  court 
did  not  err  In  refusing  upon  this  ground  to 
grant  the  motion  for  a  new  trial.  With  the 
exception  of  one  or  two  minor  details,  which 
are  themselves  merely  cumulative,  none  of 
the  evidence  as  set  out  In  the  aflldavlts  at- 
tached to  the  motion  for  a  new  trial  is  any- 
thing more  than  an  attempt  to  impeach  the 
evidence  of  the  defendant's  witnesses.  In 
fact,  <Hie  of  the  affidavits  contains  nothing 
more  than  a  statement  that  one  of  the  de- 
fendant's witnesses  was  not  on  her  pord) 
at  the  time  the  accident  occurred,  as  she 
had  claimed  In  her  testimony  before  the 
Jury.  The  motorman  testified  that  he  was 
looking  ahead  at  the  time  the  chUd  viras  run 
over,  and  was  watching  for  children  In  the 
street  The  only  other  afadavit  reUed  on  to 
sustain  ttie  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is  from 
a  young  lady,  who  denies  that  the  motorman 
was  looking  ahead,  and  asserts,  to  the  con- 
trary, that  the  motorman  was  looking  to  one 
side  or  backward.  Wo  do  not  consider  the 
newly  discovered  evidence  of  sufiBclent  im- 
portance to  require  the  grant  of  a  new  trial. 
It  would  not  probably  produce  a  different 
result  at  another  trial,  and,  being  merely  of 
an  impeaching  nature,  is  not  cause  for  a  new 
triaL 
Judgment  affirmed. 

ROAN,  3.,  absent  on  account  of  sickness. 


(16  Oa.  App.  tSS) 

GBOKGIA  SODTHEKN  &  P.  BY.  CO.  ▼. 

BRYAN. 

BRXAN  V.  GEORGIA  SOUTHERN  &  F. 

RY.  CO. 

(Nob.  5^0n,  5408.) 

(Court  of  Appeals  of  Georgia.    Sept  2S,  1914.) 

(Bytlalmt  by  the  Court.) 

1,  Appbai.  and  Erbob  (J  977*)— N»w  Triai. 
(§  65*)— DiBCBKTION  TO  Gbant  Nkw  Tkial. 
"Where  a  judge,  in  passing  on  a  motion  for 
a  new  trial,  did  not  originally  tiy  the  case,  his 
discretion  is  not  as  broad  as  it  wonld  be  other- 
wise; bat  he  still  has  discretion  to  grant  a  new 
.  trial,  where  the"  evideiice  preponderates  against 


the  verdict"  (Brice  v.  Whitelinrst,  8  Ga.  ^PI?- 
291,  68  S.  B.  1075),  or  where,  under  the  evi- 
dence and  the  law  applicable  to  the  issues  made, 
the  verdict  rendered  was  not  demanded,  and  it 
is  not  made  plainly  to  appear  that  tlie  judge 
abused  hia  discretion  (Butler  v.  Sansone,  138 
Ga.  767,  76  8.  B.  54,  Civil  Code  1910,  {  6204). 
[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3860-3865;  Dec.  Dig.  i 
977  ;•  New  Trid,  Cent,  Dig.  §  130;  Dec  Dig. 
i  65.'] 

2.  Appeal  and  Ebbob  (|  977*)— Niw  Tbial 

(§  6*)— DiSCBETION   to    GKANT. 

The  provisions  of-  sections  6088  and  6204 
of  the  Civil  Code  of  1910,  relating  to  the  power 
and  discretion  of  a  trial  judge  as  to  the  grant 
of  a  new  trial,  apply  where  the  motion  for  a 
new  trial  is  heard  and  determined  either  b;  the 
judge  who  presided  at  the  trial  or  by  another 
judge,  but  the  scope  within  which  the  discre- 
tion may  be  exercised,  in  the  consideration  of 
the  evidence,  by  a  judge  who  did  not  preside  at 
the  triai,  is  not  as  extensive  as  in  the  case  of 
the  judge  who  heard  and  observed  the  witnesaea, 
and  who,  in  a  sense,  is  to  be  considered  as  the 
thirteenth  member  of  the  jury.  There  is  no 
language  in  these  sections  of  the  Code  from 
which  it  can  be  inferred  that  the  grant  of  a  first 
new  trial  is  ever  an  abuse  of  discretion,  unless 
the  verdict  set  aside  was  demanded  by  the  evi- 
dence adduced  upon  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  3860-3865;  Dec.  Dig.  { 
977;*  New  Trial,  Cent  Dig.  |{  9,  10;  Dec. 
Dig.  I  6.*1 

3.  Afpbai.  and  Erbob   (S  747*)— Cboss-Bill 
or  Exceptions— DisMiBSAi,. 

The  cross-bill  of  exceptions,  containing  no 
assignment  of  error  upon  any  ruling  or  judg- 
ment, presents-  no  question  for  the  consideration 
of  this  court  and  most  be  dismissed. 

[Ed.  Note. — £V>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3053-3056;  Dec.  Dig.  f 
747.*] 

Error  from  City  Court  of  Nashville;  J.  G. 
Oranford,  Judge. 

Action  between  the  Georgia  Southern  & 
Florida  Railway  Company  and  E.  W.  Bryan. 
From  the  Judgment,  the  company  brings  er- 
ror, and  Bryan  files  cross-bill  of  exceptions. 
Judgment  affirmed  on  main  bill  of  exceptions 
and  cross-bill  dlsoilssed. 

J.  B.  Hall,  of  Macon,  B.  K.  Wilcox,  of  Val- 
dosta.  Knight  Chastain  &  Gaskins,  of  Nash- 
ville, and  J.  Z.  &  H.  I*  Jackson,  of  Adel, 
for  plaintiff  in  error.  Hendricks  ft  Hen- 
dricks, of  Nashville,  Patteiwjn  &  Copeland, 
of  Valdosta,  and  L.  B.  Lastinger,  of  Adel, 
for  defendant  in  error. 

RUSSELL,  G.  J.  Judgment  affirmed  on 
main  bill  of  exceptions.    Cross-bill  dismissed. 

ROAN,  J.,  absent  on  account  of  sickness. 


(16  Oa.  App.  286) 
ROTHSCHILD  t.   STATE.     (No.  5680.) 
(Court  of  ApttPiils  of  Georgia.    Sept  23,  1914.) 

{8v^^«*  by  *^  Court.) 
1.  iNToxicATiNo  Liquors  (J  172*)— Prosecu- 
tion—"Tippling  House.'.'  , 
A  club  house  in  which  intoxicating  liquors 
are  furnished  on  the  Sabbath  day,  to  be  drunk 
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«■  tiio  premises  where  the?  are  sapplied.  is  a 
"tiling  house,"  within  the  purriew  or  sec- 
tion 381  of  the  Penal  Code  of  1910.  Mohrman 
T.  State,  105  Ga.  709,  32  S.  E.  143,  43  L.  B. 
A.  398.  70  Am.  St  Kep.  74. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  186;   Dec.  Dig.  i  172.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Tippling  House.] 

2.  Intozicatinq  IiiQUOBS  (S  236*)— Pboseou- 
TiON — SumciKNCT  or  Evidence. 

The  accused,  in  his  statement  at  the  trial, 
admitted  that  he  was  the  steward  of  a  certain 
social  club,  and  there  was  evidence  on  behalf 
of  the  prosecution  that  he  "had  generai  super- 
vision and  control  over  the  club,"  that  he  was  at 
the  club  room  on  Sundays,  that  liquor  and  bees 
were  kept  in  the  club  and  sold  to  the  members, 
and  that  he  had  served  it,  in  connection  with 
the  club's  porter,  on  Sundays.  These  facts,  if 
established  to  the  satisfaction  of  the  jury,  in 
connection  with  the  fact  that  a  large  number  of 
the  members  of  the  club  (using  individual  keys) 
had  easy  access  to  the  room  in  which  the  intox- 
icating liquors  were  furnished,  authorized  the 
verdict  of  guilty;  and  since  there  is  no  com- 
plaint that  any  errors  of  law  were  committed 
on  the  trial,  the  trial  judge  did  not  err  in  over- 
ruling the  motion  for  new   trial. 

[Ed.  Note. — For  other  coses,  see  Intoxicating 
Mquors,  Cent  Dig.  H  300-^22;  Dec.  Dig.  $ 
236.*] 

Error  from  City  Court  of  Brunswick;  D. 
W.  Krauss,  Judge. 

Ike  Bothschlld  was  convicted  of  keeping 
open  a  tlppUng  house  on  the  Sabbatb,  and 
brings  error.    Affirmed. 

A.  D.  Gale,  of  Brunswick,  for  plaintiff  in 
error.  A.  H.  Crovatt,  Sol.,  of  Brunswick,  for 
the  State. 

BUSSElilik  a  J.     Judgment  affirmed. 

BOAN,  J,,  absent  on  account  of  sickness. 


(15  Oa.  App.  164) 

SWIFT  T.  MOOBE.    (No.  642&) 
(Court  of  Appeals  of  Georgia.    Sept  23,  1914.) 

(ayUalMU  iy  the  Court.)  ' 

Affeai.  and  Errob  (f  1061*)— Bbokebs  ($9  42, 
60,  63,  85*)-EviDBNCK  (Jl  161,  168,  271,  370, 
400*)— PiXADiNG  (S  243*)— Vkndob  and  Pub- 
cuaskb  (8  61*)— documentabt  evidence — 
Fabol  Contract  of  Sale  —  Refusal  of 
Amenduent — Self-Sebvinq  Declabations 
—Best  and  Secondabt  Evidence— Solven- 

CT  of  PuBCHASEB — DutBCTION  OF  Vkboict— 

Habuless  Ebbob— Biohx  to  CoiuassioN— 

Defense— LiCENBE. 

The  rejected  amendments  to  the  defendant's 
answer  did  not  present  a  valid  defense.  The 
rulings  in  admitting  and  excluding  testimony 
were  free  from  error;  and  the  evidence  de- 
manded the  verdict  directed  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ${  4137,  4209-4211;  Dec 
Dig.  I  1061;*  Brokers,  Cent  Dig.  ff  43,  79, 
81,  91,  94-96.  106-115.  123;  Dec.  Dig.  i|  42, 
60,  63,  85;*  Evidence,  Cent  Dig.  §ii  527,  529- 
535,  553,  558.  1068-1070,  1081-1104.  1538, 
1558-1667,  1778-1793-  Dec.  Dig.JI  161,  168, 
271,  870,  400;*  Pleading,  Cent  Dig.  M  643- 
651,  820-822 ;  I?ec.  Dig.  j  243 j*  Vendor  and 
Purchaser,  Cent  Dig.  S§  97,  98;  Dec.  Dig.  | 
61.*] 


Error  from  City  Court  of  Atlanta;  H.  M. 
Beld,  Judge. 

Action  by  Q.  P.  Moore  against  B.  M.  SwlfL 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

<X  T.  &  L.  C.  Hopkins,  of  Atlanta,  for 
plaintiff  In  error.  Stiles  Hopkins  and  Jesse 
M.  Wood,  both  of  Atlanta,  for  defendant  tn 
error. 

BUSSELU  0.  J.  The  actl<Hi  was  brought 
by  Moore,  a  real  estate  dealer,  to  recover 
$1,275  commissions  from  Mrs.  Svrlft  The 
suit  was  based  on:  (1)  Elxpress  contract ;  i^) 
quantum  meruit  for  value  of  services  render- 
ed; and  (3)  on  a  custom  prevailing  in  the 
city  of  Atlanta,  under  which,  in  the  absence 
of  a  contract,  a  real  estate  dealer  receives  5 
per  cent  on  the  first  $2,000,  and  2%  per  cent 
on  the  balance.  There  was  attached  to  the 
petition  a  copy  of  the  contract  with  Corey, 
Blount  &  Co.,  the  proposed  purchasers  of 
Mrs.  Swift's  lot,  and  also  a  letter  written 
by  li.  C.  Hopkins,  Esq.,  as  attorney  for 
Mrs.  Swift  The  defendant  filed  an  answer, 
denying  all  liability  on  each  and  every  count 
and  later  illed  scfveral  amendments,  alleg- 
ing various  defenses.  However,  there  was 
no  allegation  that  the  contract  was  obtain- 
ed by  fraud  committed  either  as  to  Mrs. 
Swift  or  as  to  Corey,  Blount  &  Co. ;  it  was 
admitted  In  the  answer  that  Mrs.  Swift  sign- 
ed the  contract  attached  to  the  petition,  and 
the  contract  and  Mr.  Hopkins'  letter  both 
bore  the  same  date, — March  22,  1911,  and 
upon  the  contract  was  an  entry  practically 
Incorporating  the  descriptive  terms  of  the 
lot  employed  In  Mr.  Hoi^dns'  letter  as  a 
portion  of  the  contract  The  defendant  did 
not  plead  that  Mr.  Hopkins  was  not  author- 
ized to  act  in  writing  the  letter,  nor  seek 
in  any  way  to  disavow  the  statement  made 
by  him  in  the  letter  written  in  her  behalf. 
The  defendant  objected  to  the  introduction 
of  this  contract  without  formal  proof.  The 
grounds  of  the  objection  were  that  it  was  not 
impressed  with  the  seal  of  the  corporation 
or  proved  to  have  been  executed;  and  it 
was  further  insisted  that  there  was  no  evi- 
dence that  the  amount,  "$1,275,"  had  been  tn- 
serted  at  the  time  the  contract  was  signed. 
The  plaintiff  then  introduced  the  original 
letter,  a  copy  of  which  was  attached  to  the 
original  petition  as  "Exhibit  B,"  and  also 
the  entry  on  the  back  of  the  original  con- 
tract, signed  by  Ck>rey,  Blount  &  Ca,  a  copy 
of  which  was  also  an  exhibit  to  the  peti- 
tion. The  ruling  as  to  the  admissibility  of 
the  contract  is  the  subject  of  the  first  excep- 
tion in  the  bill  of  exceptions.  In  view  of  the 
fact  that  the  execution  of  the  contract  was 
admitted  by  the  defendant  and  it  was  not 
alleged  in  the  answer  that  the  defendant 
had  declined  to  sell  the  lot  because  of  any 
lack  of  authority  on  Corey's  part  to  sign  the 
contract,  as  president  of  Corey,  Blount  A 
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Co.,  the  conrt  did  not  err  In  admitting  tbe 
contract  Construed  with  the  letter  of  Mr. 
Hopkins,  the  contract  and  the  letter  were 
unambiguous,  as  the  court  correctly  held; 
and  for  this  reason  tbe  .court  properly  ex- 
cluded parol  evidence  as  to  prior  negotia- 
tions between  the  parties  which  led  up  to 
and  culminated  In  the  contract  No  rule 
of  law  Is  better  settled  than  that  which  de- 
clares that  parol  evidence  Is  Inadmissible 
to  contradict  or  vary  the  terms  of  a  written 
Instrument  Of  course,  as  Is  Insisted  by 
counsel  for  the  plaintiff  in  error,  parol  evi- 
dence Is  sometimes  admissible  to  show  the 
understanding  and  Intention  of  the  parties 
In  entering  Into  the  contract  but  this  ex- 
ception to  the  general  rule  applies  only  when 
the  writing  Is  ambiguous.  According  to  the 
terms  of  the  contract  Corey  agreed  to  buy 
and  Mra  Swift  agreed  to  sell  a  "lot  70x160 
feet  on  west  side  of  Peachtree  street,  to  a 
10-foot  alley,  known  as  322  Peachtree  street 
being  the  north  part  of  said  Peachtree  front- 
age of  said  Todd  property."  From  this  de- 
scription it  was  settled,  beyond  the  inter- 
vention of  parol  testimony  (except  on  ac- 
count of  fraud),  that  Peachtree  street  runs 
in  a  northerly  and  southerly  course,  and  that 
the  lot  in  question  was  on  the  west  side  of 
tbe  street  Its  dimensions,  "70x160  feet" 
were  fixed,  and  the  statement  that  the  lot 
was  "70x160  feet"  to  an  alley  must  be  as- 
sumed to  be  a  statement  that  the  alley  was 
reached  at  the  end  of  the  160  feet,  and 
therefore  lay  In  the  rear  of  the  lot  if  Peach- 
tree  street  be  taken  as  tbe  front  But  tbe 
contract  was  accepted  by  the  purchaser  with 
the  conditions  contained  In  the  letter  of 
Mr.  Hopkins  of  even  date,  which  definitely 
located  the  alley.  An  alley  was  still  at  the 
back  of  the  lot,  coterminous  with  the  lines 
160  feet  in  length,  and  the  reference  in  the 
contract  to  the  10-foot  alley  was  explained. 
Instead  of  tbe  alley  being  one  of  the  bound- 
aries of  the  lot  at  tbe  rear  thereof,  it  was 
to  commence  at  a  point  on  the  rear  and  ex.- 
tend  thence  to  West  Peachtree  street  But 
this  amendment  in  the  terms  of  tbe  pur- 
chase was  accepted  by  Corey,  Blount  &  Co., 
as  appears  from  the  entry  on  the  contract, 
and  there  is  no  ambiguity  In  the  description 
or  location  of  the  alley  as  finally  agreed  up- 
on.   The  statement  In  Mr.  Hopkins'  letter  Is: 

"There  will  be  an  alley  dedicated,  beginning 
at  tbe  southwest  corner  of  tbe  lot  to  be  sold  to 
Messrs.  Corey,  Blount  &  Co.,  at  about  the 
comer  of  this  lot  and  the  lot  where  the  Mit- 
chell-Lewis garage  is  now  being  erected ;  the 
alley  extending  thence  westerly  straight  to  West 
Peachtree  street  Messrs.  Corey,  Blount  &  Co., 
and  their  assigns  will  be  given  the  right  to  use 
this  alley." 

The  plalntlflt  in  error  complains  that  due 
to  misrepresentations  of  one  Wood,  who  ap- 
pears to  have  been  employed  by  the  plaintiff 
upon'  a  commi.s.slon  basis,  the  trade  fell 
through,  and  that  this  was  due  to  the  fact 
that  Wood  represented  to  Corey,  Blount  & 


Co.  that  the  10-foot  alley  was  to  run  fn  a 

southwest  direction,  from  the  rear  of  the  lot 
to  Peachtree  street  All  of  Corey's  answers 
to  the  interrogatories  upon  this  point  were 
excluded  by  the  court  upon  the  plaintiff's  ob- 
jection, and  we  think  they  were  correctly  ex- 
cluded, because,  no  matter  what  may  have 
been  the  statements  made  by  Wood,  prior  to 
the  time  the  contract  was  signed  by  Corey, 
Blount  &  Co.,  Mr.  Hopkins'  letter  clearly 
and  definitely  contradicted  any  previous 
representations  that  might  have  been  made 
by  Wood  or  anybody  else,  and  the  contract 
was  not  only  accepted  after  the  statement  In 
Mr.  Hopkins'  letter  was  made,  but  the  par- 
ties took  the  precaution  to  enter  a  statement 
of  this  agreement  and  understanding  upon 
the  very  contract  Itself.  So  there  was  an 
unambiguous  contract,  embodied  partly  In 
the  letter  and  partly  In  the  original  agree- 
ment of  purchase,  which  definitely  described 
In  every  respect,  the  property  to  be  purcbas; 
ed,  including  the  location  of  tb^  alley.  It  Is 
argued  that  as  Peachtree  street  does  not  run 
directly  north  and  south,  the  lot  could  not 
have  a  southwest  comer,  and  i)erhaps,  speak- 
ing with  precise  exactness,  this  statement 
is  true;  but  by  mentally  applying  the  com- 
pass, the  court  and  the  Jury,  as  well  as  the 
parties,  were  obliged  to  know  that  one  of 
the  comers  would  be  approximately  the 
southwest  corner,  and  that  to  only  one  of 
the  comers  could  that  designation  be  applied 
in  any  correct  sense.  The  location  of  this 
particular  comer  was  further  fixed  by  the 
reference  in  the  letter  to  the  MitcheU-Lewis 
garage,  and  by  the  fact  that  this  proposed 
alley  was  to  run  in  a  direct  straight  line  to 
West  Peachtree  street  Even  If  there  had 
been  ambiguity  in  the  description,  flie  court 
did  not  err  In  excluding  the  testimony  which 
the  defendant  sought  to  introduce,  for  It 
would  not  have  shed  light  upon  any  ambigui- 
ty In  the  expression  used  In  the  contract  for 
Mr.  Hopkins'  letter  said  that  the  alley  was 
to  extend  to  West  Peachtree  street  and  the 
testimony  which  the  defendant  sought  to  In- 
troduce was  ottered  in  an  effort  to  show  that 
Wood  had  represented  it  to  be  an  alley  which 
was  to  begin  at  Peachtree  street  on  tbe 
south  side  of  Mrs.  Swift's  property  and  be- 
tween that  property  and  the  Mitchell-Lewis 
garage,  running  through  to  West  Peachtree 
street  When  Corey  accepted,  as  an  amend- 
ment to  the  contract  the  statement  of  Mr. 
Hopkins'  letter  that  the  alley  was  to  begin  at 
the  southwest  corner  of  the  lot  (the  subject  of 
the  contract  in  suit)  and  of  the  Mitchell-Lewis 
garage,  and  to  run  tbence  to  West  Peachtree 
street  he  should  have  known,  and  was  by 
law  obliged  to  have  known,  that  tbe  alley 
did  not  begin  on  Peachtree  street  tor  tbe  cor- 
ner of  the  lot  there  would  have  been  so  ap- 
proximately southeast  as  to  be  properly  thus 
described  In  common  parlance.  On  tbe  plat 
whic^  all  parties  agreed  to  be  a  correct  rep- 
resentation of  the  lot  the  course  of  Peach- 
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tree  street  la  not  shown,  bnt  West  Peachtree 
street  rnna  approximately  north  and  sonth 
For  thla  reason  the  lot  In  question,  fronting 
on  Peachtree  street,  has  as  before  stated,  no 
comer  which  Is  exactly  a  sonthwest  corner, 
but  there  Is  one  corner  which  can  properly 
be  said  to  be  south  and  west,  another  south 
and  east,  a  north  and  east  corner,  and  an- 
other north  and  west  As  shown  by  the  rep- 
resentation of  the  points  of  the  compass,  on 
the  agreed  plat,  a  comer  at  or  near  the  rear 
comer  of  the  Mitchell-Lewis  garage  would 
t>e.  In  exactness,  the  south  and  west  comer. 
The  south  and  west  comer  of  the  lot  In  con- 
troTersy,  when  aided  by  the  statement  that 
it  was  next  to  the  Mltchell-Lewls  garage, 
identifies  that  comer  as  the  same  as  the 
"southwest  comer"  described  In  Mr.  Hopkins' 
letter. 

The  defendant  offered  an  amendment  to 
her  answer,  setting  up  that  the  contract  de- 
clared upon. in  the  petition,  and  the  letter 
of  Mr.  Hopkins  made  a  i)art  thereof,  were 
ambiguous,  because  they  did  not  definitely 
locate  the  alley,  and  that  the  location  of  the 
alley  was  an  important  and  material  ele- 
ment in  the  consideration  of  the  trade,  upon 
the  part  of  Corey,  Blount  &  C!o. ;  and  it  was 
farther  alleged  in  the  proposed  amendment 
that  Wood,  without  the  defendant's  knowl- 
edge or  consent,  represented  that  the  alley 
was  to  divide  the  70-foot  lot  in  question 
from  the  property  of  the  Mltchell-Lewls  ga- 
rage, and  that  the  alley  would  begin  on 
Peaditree  street;  that  She  had  never  had 
«nongh  property  there  to  sell  a  70-foot  lot 
and  create  a  10-foot  alley  at  that  point ;  and 
that,  as  there  had  been  no  meeting  of  minds 
between  her  and  Corey,  Blount  &  Co.  as  to 
the  property,  there  was  no  legal  contract,  and 
neither  party  was  bound  thereby;  and,  fur- 
ther, that  whether  the  contract  and  the  letter 
of  her  attorney  to  Wood  were  ambiguous  or 
not,  there  was  a  mutual  mistake,  brought 
about  by  the  statements  of  Wood,  unauthor- 
ized by  her  and  not  known  to  her,  and  that 
for  this  reason  there  never  was  any  binding 
«r  enforceable  contract  between  her  and  Co- 
rey, Blount  &  Co.,  and  that  the  transaction 
was  only  "declared  otP'  when  it  was  ascer- 
tained in  good  faith  that  no  contract  had 
ever  been  consummated.  The  defendant  of- 
fered this  amendment  in  defense  of  any  lia- 
bility either  to  Wood  or  the  plaintiff.  The 
court  refused  to  allow  the  amendment,  al- 
though the  defendant's  counsel  stated  that, 
In  connection  with  the  amendment,  he  desired 
to  otter  anew  the  interrogatories  of  the  wit- 
ness D.  W.  Corey,  which  the  court  had  pre- 
viously excluded  and  to  which  we  have  al- 
ready referred.  We  are  of  the  opinion  that 
the  contract  and  the  letter,  in  the  absence 
of  any  attack  on  the  ground  of  fraud  used 
in  procuring  them,  necessarily  excludes  tlie 
amendment,  and  that  It  was  properly  re- 
jected by  the  court.  The  allegations  of  the 
amendment  could  not  have  been  established 
except  by  parol  proof,  and  in  violation  of 


the  principle  that  dll  the  antecedent  negotia- 
tions between  the  parties  are  presumed  to 
have  been  merged  in  and  concluded  by  a 
written  contract  freely  entered  into. 

A  letter  was  tendered  by  the  defendant, 
written  by  D.  W.  Corey  to  J.  L.  Hopkins  & 
Sons,  In  which  Corey  stated  that  his  under- 
standing was  that  the  alley  was  to  commence 
on  Peachtree  street,  and  that  Wood  had  stat- 
ed to  him  that  this  was  the  case,  and  that 
it  was  only  after  the  papers  had  been  signed 
that  it  developed  that  the  Peachtree  front- 
age was  only  70  feet,  after  taking  off  60  feet 
for  the  garage.  The  letter  contains '  several 
propositions  for  resale  which  Corey  had  in 
mind,  and  concludes  with  a  statement  that 
Wood,  had  offered  him  the  property  a  number 
of  times,  find  had  always  stated  that  the 
entire  property  consisted  of  130  feet  (front- 
age). We  think  the  court  properly  sustained 
the  objection  to  the  effect  that  this  letter 
was  a  self-serving  declaration,  and  Its  con- 
tents Inunaterlal  and  irrelevant,  as  well  as 
the  controlling  objection  that  the  facts  set 
up  in  the  letter  could  not  be  proved  by  the 
introduction  of  the  letter,  but  that  any  proof 
as  to  the  matters  therein  stated  would  have 
to  come  from  the  sworn  testimony  of  Corey 
as  a  witness. 

The  court  declined  to  allow  the  defend- 
ant to  prove  by  the  tax  collector  of  Fulton 
county  that  the  name  of  Corey,  Blount  & 
Co.  did  not  appear  in  the  returns  on  the  tax 
digest  of  BMlton  county  for  the  years  of  1911 
and  1912.  Counsel  for  the  defoidant  stated 
that  the  purpose  of  the  question  was  to  show 
that  Corey,  Blount  &  Co.  returned  no  prop- 
erty for  taxation,  and  thus  throw  light  on 
the  question  as  to  whether  Corey,  Blount  & 
Co.,  were  abl«  to  comply  with  their  contract 
The  fact  that  Corey,  Blount  &  Co.  did  not 
return  any  property  for  taxation  might  have 
been  relevant  as  corroborative  of  other  tes- 
timony to  the  effect  that  they  had  no  prop- 
erty and  were  not  able  to  comply  with  their 
contract  attached  to  the  petitlMi,  but  the 
solvency  of  Corey,  Blount  &  Go.  was  not  in 
Issue,  for  unless  the  contract  could  be  avoid- 
ed, and  its  effect  removed  from  the  case, 
Mrs.  Swift  had  waived  any  objection  to  the 
solvency  of  the  purchasers  by  accepting  them 
herself  when  She  signed  the  contract,  there- 
by waiving  any  objection  which  she  mi^^t 
have  had  tf  they  bad  been,  insolvent  or  of 
doubtful  financial  ablUty.  Fenn  v.  Ware  & 
Owens,  100  Ga.  563,  28  S.  B.  238.  It  was 
clearly  immaterial  and  irrelevant  to  the  is- 
sue before  the  court  as  to  whether  Wood 
tried  to  sell  the  property  for  the  defendant 
after  the  trade  was  declared  off  with  Corey, 
Blount  &  Co.,  and  the  court  did  not  err  in 
declining  to  allow  the  defendant  to  answer 
question  seeking  to  elldt  a  statement  to  that 
effect  The  defendant  had  not  denied  that 
she  had  signed  the  contract  She  did  not 
deny  that  she  withdrew  from  the  contract 
with  Corey,  Blount  &  Co.  by  the  mutual 
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consent  of  both  parties,  and  It  would  have  il- 
lustrated nothing  on-'the  qnesUon  as  to  hec 
liability  to  Wood  or  Moore  for  compensation 
for  aervices  in  making  the  sale  to  Corey, 
Blount  &  Go.  It  wonid  not  follow,  from  the 
fact  that  Wood  had  tried  to  sell  the  property 
again,  after  the  defendant  and  Corey,  Blount 
&  Ca  had  called  the  trade  off,  that  Wood  bad 
not  previously  procured  a  valid  contract  of 
purchase,  and  that  he  had  not  procured  a 
imrchaser  ready,  able,  and  wUIlng  to  buy, 
upon  the  terms  proposed  by  the  defendant, 
at  the  time  she  entered  into  the  contract  with 
Corey,  Blount  &  Co.  Likewise,  the  fact  that 
no  one  in  behalf  of  Corey,  Blount  &  Co.  ever 
called  on  the  defendant  for  the  title  papers 
could  not  have  Illustrated  anything,  unless 
Mrs.  Swift  had  first  denied  the  execution  of 
the  contract  And  Corey's  plans  for  the  sub- 
division of  the  property  were  likewise  whol- 
ly Immaterial ;  and  for  that  reason  the  court 
did  not  err  In  repelling  testimony  offered  on 
the  part  of  the  defendant  to  the  effect  that 
Corey  had  told  the  defendant  that  he  was 
expecting  to  take  half  of  the  property,  that 
Mr.  Wood  was  attempting  to  sell  the  other 
half,  and  that  if  Wood  succeeded  in  selling 
the  other  half  he  (Corey)  would  take  the 
first  half,  and.  that  he  would  not  be  able  to 
take  but  half  of  it.  As  previously  stated, 
the  question  of  Corey's  ability  to  pay  for 
the  property  had  been  foreclosed  by  the  de- 
fendant's waiver  of  this  point  when,  tn  sign- 
ing the  contract,  she  accepted  Corey,  Blount 
ft  Co.  as  a  purchaser.  Any  evidence  upon 
the  point  of  Corey's  inability  to  pay  for  the 
property  was  irrelevant  under  the  defend- 
ant's admission  that  she  bad  signed  the  con- 
tract 

There  was  no  error  in  sustaining  the  mo- 
tion to  exclude  a  part  of  the  letter  of  April  11, 
J811,  addressed  by  the  defendant's  attorneys, 
J.  L.  Hopkins  &  Sons,  to  Percy  Wood.  The 
contract  was  made  March  22,  1011.  It  was 
Immaterial  what  Hopkins  &  Sons  might  have 
written  to  Wood  on  April  11th  or  thereafter ; 
but  it  was  proper  to  admit  the  letter  of  Hop- 
kins &  Sons  to  Corey,  in  which,  in  behalf  of 
the  defendant  they  stated  that  they  were 
willing  to  call  the  entire  master  off.  The 
tact  that  they  stated  that  they  inclosed  a 
copy  of  a  letter  written  to  Wood  was  imma- 
terial, as  higher  proof  that  they  did  inclose 
such  a  letter  was  obtainable ;  but  their  state- 
ment that  "Mra.  Swift  has  decided,  in  view 
'Of  existing  conditions,  to  withdraw  this 
property  from  the  market  at  present"  was, 
if  the  letter  was  genuine,  a  statement  of  the 
defendant,  through  her  counsel,  of  her  de- 
termination to  withdraw  from  the  contract 
The  purpose  of  the  letter  written  to  Corey 
by  J.  L. .  Hopkins  &  Sons,  which  the  court 
excluded,  was  to  explain  the  reason  for  Mrs. 
Swift's  withdrawal.  In  this  Corey  was 
doubtless  interested,  but- it  was  a  matter  of 
no  concern  to  the  plaintiff,  who  would  be 
entitled  to  his  commissions  if  he  had  made 


a  sale  to  Corey,  notwithstanding  Corer,  for 
good  and  sufficient  reasons,  might  be  willing 
to  release  the  defendant  from  her  contract 
to  sell. 

Upon  the  conclusion  of  the  evidence  the 
court  directed  a  verdict  for  the  plaintiff  for 
$1,275  as  principal,  and  $22S.01  interest  to 
date,  and  exception  is  taken  to  the  direction , 
of  the  verdict  This  court  has  always  home 
in  mind  that  the  section  of  the  Code  which 
permits  the  court  to  direct  a  verdict  had  its 
origin  in  rulings  of  the  Supreme  Court  in 
which  the  direction  of  a  verdict  is  assumed, 
prima  facie,  to  be  error,  but  must  be  held  to 
be  harmless  error  where  the  Jury  could  not 
lawfully  have  found  any  other  verdict  than 
that  which  was  returned.  The  present  case 
fits  the  old  rule: 

"The  better  practice  Is  to  let  the  jury  retire, 
and  not  to  direct  a. verdict;  but  if  the  case  be 
perfectly  clear  on  the  facts,  the  plaintiff  in  er- 
ror is  not  hurt  and  the  case  will  not  be  sent 
baciL  because  it  could  not  chanke  the  verdict." 
Hobby  et  al.  v,  Alford,  73  Ga.  791  (4). 

See  Davis  t.  Elrkland,  1  Ga.  App.  5,  58  S. 
B.  209. 

The  defendant  having  admitted  the  execu- 
tion of  the  contract  as  pleaded,  she  was 
bound  to  pay  the  plaintiff  the  stipulated  com- 
missions, unless  she  pleaded  and  proved  a 
good  defense  in  avoidance  of  the  contract 
She  could  not  plead  the  inability  of  Corey, 
Blount  ft  Ca  to  buy  and  pay  for  the  lot  in 
qnestlon,  because  the  contract  evidenced  her 
acceptance  of  Corey,  Blount  ft  Co.  as  pur- 
chasers. For  the  reasons  already  stated, 
in  discusstDg  the  court's  rulings  upon  the 
evidence,  she  could  not  avoid  the  contract 
upon  the  ground  that  there  was  a  mutual 
mistake  on  the  part  of  the  parties  to  the 
contract,  or  by  reason  of  a  salesman's  mis- 
representations ;  for,  construing  the  contract 
and  the  letter,  of  Mr.  L.  O.  Hopkins  together, 
there  was  no  ambiguity.  Nor  could  she 
avail  herself  of  the  defense  that  the  purcha»- 
er  refused  to  buy  the  property,  for  it  came 
out  in  the  testimony,  without  dispute,  that 
she,  of  her  own  volition,  released  the  pur- 
chaser from  the  contract  Neither  the  plain- 
tiff nor  his  agent  consented  to  the  abrogation 
of  the  contract  between  Corey,  Blount  &  Co. 
and  the  defendant  The  salesman.  Wood, 
strenuously  denied  that  be  either  agreed  or 
had  authority  to  agree  that- the  contract  be 
set  aside;  and  regardless  of  his  authority  to 
annul  the  trade,  the  defendant,  when  on  the 
stand,  did  not  contradict  Wood's  testimony, 
nor  was  there  any  evidence  whatever  in  dis- 
pute of  It 

The  amendments,  for  reasons  already  stat- 
ed, were  properly  disallowed ;  but  from  what 
is  developed  by  the  statement  of  counsel  in  of- 
fering the  amendments,  and. testimony  in  sup- 
port thereof,  it  is  clear  that  the  amendments 
did  not  present  any  good  defense,  and  the 
testimony  was  not  germane  to  the  real  issue. 

In  a  suit  brought  to  recover  commissions 
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for  the  sale  of  real  estate  there  can  only  be 
three  questions:  (1)  Was  there  a  contract 
under  which  the  real  estate  dealer  was  au- 
thorized to  act  for  the  defendant?  (2)  Did 
he  perform  the  servloe;  and  (3)  has  he  re- 
ceived his  compensation?  A  fourth  question 
may  enter  Into  the  case  where  It  is  Claimed 
that  the  real  estate  dealer,  or  agent,  con- 
isented  to  the  abrogation  or  rescission  of  the 
contract;  but,  as  already  stated,  that  ques- 
tion did  not  enter  into  this  case,  because  the 
plaintiff's  witnesses  swore  positively  that 
they  were  not  consulted  and  had  no  part  In 
the  abrogation  of  the  contract,  and  there  Is 
no  testimony  In  conflict  with  this  statement 

Considerable  stress  Is  laid  by  the  learned 
counsel  for  the  plaintiff  In  error  on  the  fact 
that  Wood,  the  actual  salesman  who  brought 
about  the  contract,  had  not  registered  and 
paid  the  tax  required  of  real  estate  dealers 
In  accordance  with  sections  971  and  978  of 
the  Civil  Code  of  1910.  Under  the  rulings  of 
this  court  in  Ford  v.  Thomason,  11  Ga.  App. 
369,  75  S.  E.  269,  and  Horsley  v.  Woodley,  12 
Ga.  App.  456,  78  S.  B.  260,  an  Inquiry  as  to 
whether  Wood  was  an  Independent  dealer,  or 
a  mere  employ^  of  the  plaintiff,  might  be 
pertinent;  but  since  the  ruling  of  the  Su- 
preme Court  in  Toole  v.  Wlregrass  Develop- 
ment Co.,  142  Ga.  ,  82  S.   E.   514,  any 

inquiry  Into  any  phase  of  the  plaintiff  in  er- 
ror's contention  upon  this  point  would  be  un- 
necessary. Under  the  ruling  in  the  Toole 
Case,  supra,  the  validity  of  the  contract 
Involved  In  the  present  case  Is  unaffected  by 
the  fact  that  either  Moore  or  Wood  ever 
registered  or  paid  any  tax  required  by  law. 
The  legality  of  the  contract  is  not  affected  by 
the  real  estate  dealer's  failare  to  comply 
with  a  requirement  in  wliicb,  as  a  revenue 
measure,  only  the  state  is  concerned. 

After  careful  consideration  of  the  various 
exceptions,  and  a  thorough  investigation  of 
the  record,  we  are  satisfied  that  it  discloses 
no  error  which  affords  the  plaintiff  In  error 
any  ground  for  complaint 

Judgment  aflBrmed. 

ROAN,  J.,  absent  on  account  of  sickness. 


(15  Ga.  App.  280) 

CABT  V.  SIMPSON  &  HARPER  et  al. 

.  (No.   6644.) 

(Court  of  Appeals  of  Georgia.    Sept  23,  1914.) 

(BvUaiu*  &y  the  Court.) 

1.  Pleading  (8  326*)— Bill  of  Pabticulabs 
— Ambnduent. 

In  a  suit  as  upon  account,  wlien  the  bill  of 
particnlars  is  improperly  headed,  the  defect  is 
amendable. 

[Ed.    Note. — ^For   other   cases,    see    Pleading, 
Cent  Dig.  U  986-980;   Dec  Dig.  i  325.»] 

2.  Pabtnebship  (H  49,  218*)— Evidence— Ad- 
missibiutt. 

Evidence  of  the  conduct  of  a  party  in  con- 
nection with  a  particular  business  may  amount 
to  an  admission  of  bis  partnership  therein ;  and 


It  was  not  erroneous,  under  the  plea  denying 
partnership  in  this  case,  to  admit  testimony  re- 
lating to  the  conduct  of  a  defendant  in  and  about 
the  business  of  the  alleged  partnership.  Where 
a  person  collects  accounts,  indorses  notes,  and  in 
many  instances  does  acts  indicating  a  superin- 
tendency  or  control  of  a  business.  It  is  for  the 
jury  to  pay  whether  these  circumstances  are  suf- 
ficient to  raise  the  presumption  that  he  was  a 
partner  in  the  business. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |i  49.  67-74,  426-428 ;  Dec.  Dig.  » 
49,  218.»] 

3.  Pabtnebseip    9   49*)— Evidence— Aduis- 
sibilitt. 

"The  declaration  of  an  alleged  member  of 
a  partnership,  in  the  nature  of  an  admission 
that  be  was  a  member  thereof,  is  admissible  for 
the  plaintiff  on  the  trial  of  an  action  against 
the  hrm,  to  which  the  declarant  has  interposed 
the  defense  of  'no  partnership'  as  to  blnL" 
Dodds  V.  Everett  Ridley  Ragan  Co.,  110  Ga. 
303,  34  S.  E.  1004.  Hence  it  was  not  error  to 
allow  in  evidence  a  writing  signed  in  the  part- 
nership name  by  the  defendant  as  "treasurer," 
over  the  objection  that  it  was  "prejudicial  and 
inadmissible  unless  the  plaintiff  had  knowledge 
of  the  same  prior  to  the  extension  of  credit." 
The  question  at  issue  not  being  whether  the  de- 
fendant held  himself  out  to  be  a  partner,  but 
whether  he  was  in  fact  a  member  of  the  firm, 
the  writing  was  admissible  as  tending  to  prove 
the  actual  existence  of  the  partnership.  Amer- 
ican Cotton  College  v.  Atlanta  Newspaper 
Union,  138  Ga.  149.  74  S.  E.  1084;  Fleshman 
V.  Collier,  47  Ga.  253  (2). 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |S  67-74;  Dec.  Dig.  jj  49,*] 

4.  AccouHT,  Action  ok  (J  8*)— Refusai,  of 
Nonsuit— Evidence. 

The  plaintiff,  having  Introduced  evidence 
to  prove  the  account  sued  on,  and  testimony 
tenaing  to  establish  the  fact  of  partnership, 
made  a  prima  facie  case,  and  the  burden  of 
showing  that  there  was  no  partnership  waa 
then  cast  upon  the  defendant,  and  the  court  did 
not  err  in  refusing  to  grant  a  nonsuit 

[Ed.  Note.— For  other  cases,  see  Account  Ac- 
tion on.  Cent  Dig.  {§  18-28,  30 ;  Dec.  Dig.  i  8.»J 

5.  Pabtnebship  (8  218*)— I NSTKUCTiONS— Evi- 
dence. 

The  charge  of  the  court  on  the  law  of  part- 
nership announced  correct  principles  of  law,  and 
was  adjusted  to  the  evidence. 

[Eld.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  H  49,  426-428;    Dec.  Dig.  i  218.»] 

6.  Costs  (|  278*)— Evidence— Patment. 

Where  a  plaintiff,  in  an  attempt  to  bring  a 
suit  in  lieu  of  a  dismissed  suit  between  the  same 
parties  and  for  the  same  subject-matter,  re- 
quests of  the  clerk  of  the  court  in  which  the  for- 
mer suit  was  pending  a  bill  of  the  costs  on  the 
suit,  and  in  good  faith  pays  the  bill  as  rendered, 
and  takes  the  clerk's  receipt. for  the  costs  "in 
full,"  the  receipt  is  prima  fade  evidence  that 
all  the  costs  have  been  paid. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  i  1048;   Dec.  Dig.  {  278.*] 

7.  Sales  (i  33*)— Implied  Contbact  to  Pat. 

Since  there  is  an  implied  promise  to  pay 
for  property  accepted  and  used,  it  was  not  error 
for  the  court  to  charge  the  jury  that  if  the  lum- 
ber sued  for,  even  though  not  ordered  by  the 
defendants,  was  delivered  to  them,  and  it  went 
into  the  assets  of  the  partnership  (if  there  was  a 
partnership)  and  tiecame  a  part  of  the  assets, 
and  they  used  or  received  the  profits  of  the 
property,  or  the  property  itself,  they  should  find 
for  the  plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  {  60;   Dec.  Dig.  §33.*] 
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8.  Appeal  aho  Ebbob  (|  lOOl*)— Vebdiot— 
Btidencb. 

The  evidence  warranted   the   verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3922,  3028-3934;  Dec 
Dig.  S  1001.»] 

Error  from  City  Court  of  Sparta;  E.  W. 
Moore,  Judge. 

Action  by  Simpson  ft  Harper  against  the 
Friese  Planing  Mill  Company,  a  partnership 
composed  of  Mrs.  John  Friese  and  0.  S.  Gary. 
Judgment  for  plaintiffs,  and  defendant  Gary 
brings  error.     Affirmed. 

Joe  W.  Lewis,  of  Sparta,  for  plaintiff  In 
error.  Burwell  ft  Fleming  and  Lewis  ft 
Culver,  all  of  Sparta,  for  defendants  in  error. 

RUSSELL,  C.  J.  Simpson  ft  Harper 
brought  suit,  as  upon  account  against  Friese 
Planing  Mill  Company,  alleging  it  to  be  a 
partnership  composed  of  Mrs.  John  Friese 
and  C.  S.  Gary.  Attached  to  the  petition 
was  an  account  In  the  name  of  "Friese  Plan- 
ing Mill."  The  plaintiffs,  over  objection  of 
the  defendant,  were  allowed  to  amend  the 
bill  of  particulars  so  as  to  vaa.ke  It  read 
"Friese  Planing  Mill  Company."  Gary  filed 
a  general  denial  of  the  account,  and  also  a 
plea  in  abatement,  alleging  that  he  was  not 
and  had  never  been  a  member  of  the  firm 
of  Friese  Planing  Mill  Company;  that  the 
plaintiffs  were  bankrupts,  and  that  the  suit. 
If  allowed  to  proceed  at  all,  should  proceed 
in  the  name  of  their  trustee;  and  that  the 
plaintiffs  had  previously  brought  suit  on 
the  same  cause  of  actibn  against  the  same 
defendants,  and  had  not  before  filing  the 
present  suit,"  paid  the  costs  of  court  in  the 
former  suit  When  the  evidence  was  all  in 
for  the  plaintiffs,  the  defoidant  moved  for 
a  nonsuit, '  the  motion  was  overruled,  and 
exceptions  pendente  lite  were  taken.  The 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiffs. Gary  filed  a  motion  for  new  trial  on 
numerous  grounda  His  motion  was  over- 
ruled, and  exception  is  teHceu  to  this  ruling. 

[1]  1.  It  is  contended  that  the  court  should 
liave  refnsed  to  allow  the  amendment  to  the 
bin  of  particulars,  but  this  point  seems  to 
liave  been  decided  adversely  to  this  con- 
tention, in  Bowe  V.  Gresa  Lumber  Co.,  86  Ga. 
17,  12  8.  B.  177,  where  it  was  said : 

"When  the  bill  of  particulars  annexed  to  the 
declaration  is  improperly  headed,  the  defect  is 
amendable." 

[2]  2.  It  is  contended  that  the  oonrt  erred 
in  admitting  testimony  that  Gary  bad  in- 
dorsed notes  for  the  Friese  Planing  Mill 
Company,  and  also  bad  collected  accounts 
due  them,  because  this  testimony  was  "ir- 
relevant and  inadmissible,"  and  because  "it 
was  not  made  to  appear  tliat  such  'holding 
ontf  was  known  to  the  plaintiffs,  and  that  on 
the  faith  of  these  transactions  credit  was  ex- 
tended." Counsel  for  the  plaintiff  in  error 
seem  to  overfook  the  fact  that  there  is  a 


distinction  between  a  case  where  one,  though 
not  a  partner,  holds  himself  out  as  sneh  and 
thereby  becomes  liable,  and  the  case  of  one 
who  is  an  actual  partner.  It  was  not  con- 
tended by  the  plaintiffs  in  this  case  that 
Gary,  by  holding  himself  out  as  a  partner, 
supplied  a  material  reason  why  they  ex- 
tended credit  Their  contention  was  that 
Gary  was  in  fact  an  actual  bona  fide  partnek 
In  the  firm  of  Friese  Planing  Mill  Company, 
and  that  Friese  Planing  Mill  Company  was 
indebted  to  them,  and  that  Gary,  as  a  part- 
ner, was  also  indebted. 

"Persons  who  are  associated  in  business  pur- 
suant to  a  contract  which  makes  them  partners 
inter  se  are  partners  as  to  third  persons."  30 
Cyc  382. 

It  was  not,  therefore,  a  question,  on  the 
trial  of  this  case,  whetiier  Gary  held  him- 
self out  to  the  plaintiffs  as  a  partner  in  the 
Friese  Planing  Mill  Company,  but  whether 
he  was  actually  a  partner,  and  whether  the 
partnership,  as  such,  was  indebted  to  the 
plaintiff  &  Any  circumstance  which  tended 
to  show  that  Gary  was  in  truth  and  in  fact 
a  partner  (although  he  denied  it)  was  rel- 
evant to  the  issue;  -and  even  evidence  that 
he  held  himself  out  as  a  partner  was  a  cir- 
cumstance which  might  aid  in  showing  that 
he  was  actually  a  partner. 

"The  existence  of  a  partnersMp  may  be  estab- 
lished by  oral  evidence.  •  •  •  The  business 
intimacy  between  persons,  and  their  conduct 
in  connection  with  a  particular  enterprise,  may 
be  admissible  as  tending  to  prove  a  partnership 
between  them."  30  Gyc.  404.  See,  also.  Scran- 
ton  V.  Rentfrow,  29  Ga.  341;  Fleshman  v. 
Collier,  47  Ga.  25S ;   Perry  v.  Butt,  14  Ga.  699. 

[3]  8.  It  is  contended  that  it  was  erro- 
neous to  admit  in  evidence  a  telegram  to 
other  parties,  signed  "Friese  Planing  Mill 
Company,  per  C.  S.  Gary,  Treasurer,"  for 
the  reason  that  it  was  inadmissible  unless 
the  plaintiff  knew  of  it  before  the  extension 
of  credit  It  seems  to  be  well  settled  that, 
when  a  plea  of  "no  partnership"  has  been 
filed,  any  evidence  is  admissible  on  the  part 
of  the  plaintiff  which  would  show  the  exist- 
ence of  such  a  partnership;  and  It  would 
seem  that  the  evidence  here  attacked  would 
be  entirely  relevant  under  the  ruling  in 
Dodds  V.  Everett  Ridley  Ragan  Co.,  110  Oa. 
303,  34  S.  E.  1004,  wherein  it  was  said : 

"The  declaration  of  an  alleged  member  of  a 

Eartnership,  in  the  nature  of  an  admission  that 
e  was  a  member  thereof,  is  admissible  for  the 
plaintiff  on  the  trial  of  an  action  against  the 
iirm,  to  which  the  declarant  has  interposed  the 
defense  of  'no  partnership'  as  to  him." 

[4]  4.  Exceptions  are  taken  to  the  refusal 
to  grant  defendant's  motion  for  nonsuit  At 
the  time  the  motion  was  madei  as  appears 
from  the  record,  the  plaintiff  had-  introduced 
evidence  tending  to  prove  the  account  sued 
on,  and  also  tending  to  prove  the  fact  of 
partnership.  This  placed  the  burden  on  the 
defendant  of  disproving  the  account  and 
also  of  showing  that  there  was  in  fact  no 
partnership,  and  it  would  have  been  error 
for  the  court  to  have  granted  a  nonsuit     Be- 
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sides,  the  merit  of  the  roUiig  as  to  nonsuit 
is  now  unimportant,  since  the  case  went  to 
the  iruj  and  the  eyldence  as  a  whole  safficee 
to  warrant  a  finding  for  the  plaintifl. 

[6]  6.  Exceptions  are  taken  to  the  fol- 
lowing instructicHis  of  the  court  on  the  sub- 
ject of  partnership: 

"If  yon  find,  from  the  evidence,  that  both 
parties,  Mr.  Car;  and  Mrs.  Friese,  had  no 
written  ox  parol  atrreement  establishing  or  set- 
ting up  any  partnership  between  them,  bat  von  i 
find,  from  a  preponderance  of  the  evidence,  that 
they  held  themselves  out  to  the  world  as'part- 
ners,  nnder  the  firm  name  and  style  of  Friese 
Planing  Mill  Company,  you  should  find  for 
the  plaintiff  as  to  that  feature  of  the  case." 

"If  you  find,  from  a  consideration  of  the  evi- 
dence submitted,  that  there  was  no  written  or 
parol  contract  between  Mrs.  John  Friese  and 
Mr.  Can,  bat  that  this  business,  under  the 
name  and  style  of  Friese  Planing  Mill  Company, 
was  being  conducted,  and  they  held  this  out  to 
the  commercial  world— trade  world — as  a  firm 
composed  of  these  two  named  defendants,  then, 
in  the  absence  of  any  contract  between  them- 
selves, they  could  be  held  to  constitute  a.  part- 
nership as  to  third  persona." 

We  can  see  nothing  erroneous  about  these 
statements.  They  seem  to  be  in  accord  with 
the  law  as  contained  in  section  3157  oC  the 
Civil  Code.  As  stated  before,  counsel  for 
plaintiff  in  error  seems  to  bane  his  whole 
argument  upon  the  ground  that  there  can  be 
no  recovery  unless  it  should  be  shown  that 
Cary  held  himself  out  to  the  plaintiffs  them- 
selves as  a  partner.  We  do  not  agree  with 
counsel  in  this.  If  the  evidence  shows  that 
Cary  was  In  fact  a  partner,  or  even  if  he 
and  Mrs.  Friese  were  not  partners,  but  his 
name  appeared  to  the  world  as  such,  then 
be  would  be  liable  as  a  partner. 

"Whatever  may  be  the  interest  of  the  parties, 
and  whether  they  be  in  fact  partners  under  the 
bargain  or  not,  they  will  be  liable  as  such  if 
they  so  act  as  to  hold  themselves  out  to  the 
world  as  such."  Sanlcey  v.  Columbns  Iron 
Works,  44  Ga.  229  (2). 

[8]  0.  Exception  la  also  taken  because  the 
court  charged  the  Jury  as  follows : 

"If  yon  find,  from  the  evidence  in  this  case, 
that  theSe  plaintiffs  had  filed  a  suit  against 
these  parties,  involving  the  same  subject-mat- 
ter as  this  suit,  and  that  the  prior  suit  Had 
been  dismissed,  and  the  plaintiffs,  either  them- 
selves or  their  attorneys  at  law,  had  gone  to  an 
officer  of  the  court — to  the  clerk  of  the  court — 
and  requested  of  him  a  bill  of  the  costs  that 
had  accrued  on  the  former  suit,  and  they  had 
in  good  faith  paid  the  bill  of  costs  as  rendered 
them  by  the  officers  of  this  court,  and  had  taken 
a  receipt  for  the  bill  of  costs,  and  they  then 
instituted  this  second  suit  after  the  payment  of 
said  bill  of  costs,  you  should  find  as  to  this 
feature  of  the  case  in  favor  of  the  plaintiffs." 

The  plaintiff  In  error  Is  not  In  position  to 
take  exception  to  this  charge.  lie  filed  his 
plea  in  abatement,  setting  up  that  the  costs 
had  not  been  paid  in  the  former  snit,  and 
the  burden  was  upon  the  defendant  to  es- 
tablish the  facts  in  this  pica  by  proof.  Up- 
on a  careful  reading  of  the  record  we  are 
unable  to  find  even  the  slightest  evidence 
of  any  kind  that  the  costs  bad  not  been  paid. 
In  fact,  all  the  evidence  submitted  on  the 


plea  in  abatement  at  all  was  by  the  plaintiff, 
who  introduced  in  evidence  a  bill  of  the 
costs  in  the  former  suit,  and  a  receipt  In  full 
from  the  clerk  of  the  court  in  payment  of 
the  bQl.  No  evidence  of  any  kind  having 
been  introduced  by  the  defendants  in  support 
of  the  plea  In  abatement  based  on  the  non- 
payment of  costs,  it  cannot  be  said  that  any 
charge  which  the  court  might  have  seen  fit 
to  give  would  be  harmful  to  them ;  and  hav- 
ing been  done  no  harm  by  the  charge  set 
out,  they  cannot  complain  of  It.  We  are  of 
the  opinion,  however,  that  the  charge  of  the 
court  would  not  be  erroneous  in  any  case. 
Section  6992  of  the  Civil  Code  makes  It  the 
duty  of  the  clerk,  when  any  case  Is  disposed 
of,  to  indorse  on  the  execution  for  costs  the 
"amount  of  the  judgment,"  etc.,  and  "no 
costs  or  items  of  costs  shall  in  any  case  be 
demanded  by  any  such  officer,  which  are  not 
itemized  and  indorsed  as  herein  provided." 
This  would  seem  to  make  It  the  duty  of  the 
clerk  to  assess  the  costs,  and  in  a  case  where 
the  clerk  makes  such  an  assessment  the  de- 
fendant iB  bound  by  It  until  it  is  reversed 
and  set  aside.  Holmes  t-  Hugnley,  136  Ga. 
761,  72  S.  E.  38.  To  whom,  then,  must  a 
party,  applying  to  have  a  case  reinstated,  ap- 
ply to  ascertain  the  correct  amount  of  the 
costs,  and  who.  If  not  the  clerk,  is  the  proper 
party  to  say  what  the  costs  tn  a  case  are? 
And  where  a  party  applies  to  the  officer  of 
the  law  whose  duty  It  is  to  tax  the  bill  of 
the  costs,  and  in  good  faith  'pays  the  blU  as 
rendered,  we  are  of  the  opinion  that  he  has 
done  all  that  the  law  demands  of  him  in 
such  a  case.  As  said  before,  however,  no 
matter  what  the  charge  might  have  been  on 
the  subject  In  the  case  at  bar,  the  plaintiff 
in  error  has  no  right  to  complain. 

[7]  7.  There  was  no  testimony  on  the  part 
of  the  defendant  denying  that  the  lumber 
which  made  up  the  account  sued  for  was  de- 
livered to  the  Friese  Planing  Mill  Company, 
and  there  was  direct  testimony  for  the  plain- 
tifl  that  it  was  received  by  the  defendants,  and 
that  they  used  It  and  accepted  the  benefits 
thereof.  The  testimony  tended  to  show  that 
the  Friese  Planing  Mill  Company  succeeded 
the  Friese  Planing  Mill,  and  that  the  lumber 
sued  for  was  ord^ed  by  the  Friese  Planing 
Mill,  but  that  when  it  arrived  it  was  deliv- 
ered to  the  Friese  Planing  Mill  Company. 
The  witness  who  was  admitted  to  be  the 
ma[nager  of  both  firms  testified  to  these  facts, 
and  that  the  lumber  was  used  by  the  Friese 
Planing  Mill  Company,  and  was  accepted  by 
them  as  a  part  of  their  assets.  Under  the 
evidence  as  a  whole,  the  court  did  not  err  in 
charging  the  Jury: 

"If  Tou  find  from  a  consideration  of  the  evi- 
dence in  this  case  that  this  lumber  was  ordered 
by  the  Friese  Planine  Mill,  and  was  shipped  to 
the  Friese  Planing  Mill,  but  was  delivered  to 
the  Friese  Planing  Mill  Company,  the  defend- 
ants in  this  suit,  and  it  went  into  the  assets  of 
that  company,  or  partnership  (If  yoti  find  there 
was  a  partnership),  and  became  a  part  of  their 
assets,  and  they  used  or  received  the  profits  ot 
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this  property,  or  the  property  itself,  then  yoa 
should  find  for  the  plaintiffs  as  to  this  feature 
of  the  case." 

The  defendant,  while  he  pleaded  the  gen* 
eral  Issue,  «eemed  to  base  his  whole  defense 
npon  the  plea  of  "no  partnership";  and  cer- 
tainly. If  the  Jury  found  that  ithere  was  a 
partnership,  and  that  this  partnership  ac- 
cepted the  goods  of  the  plaintiff  (which  was 
not  denied  in  the  testimony),  there  would  lie 
an  implied  promise  to  pay.  Civil  Code,  { 
S513.  The  charge,  taken  as  a  whole,  was  a 
fair  and  correct  statement  of  the  law,  and 
was  applicable  to  the  issues  inyolved. 

[I]  8.  While  the  Jury  might,  under  the  evi- 
dence, have  found  a  different  verdict,  there 
was  certainly  sufBclent  evidence  to  author- 
ize the  verdict  rendered,  and  this  court  will 
not  interfere  with  their  finding. 

Judgment  affirmed. 

BOAN,  X,  absent  on  account  ot  sickness. 


(u  a*.  App.  ns)    ■ 

GIBBS  V.  TIFTON  COTTON  MILLS. 

(No.  6771.) 

(Court  of  Appeals  of  Georgia.    Sept  19, 1914.) 

(ByUclmi  by  the  Court.) 

1.  Master  ahd  Sbbvart  (i  264*)— Injtubt  to 
Child  Ei(pi.ot£— Vabiancb. 

There  was  no  material  variance  between 
the  allegations  in  the  petition  and  the  evidence 
introduced  by  the  defendant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  861-876;  Dec  Dig.  | 
264.*] 

2.  Mastxb  and  Sebvaitt  (g  289*)— Injtttbt  to 
Child  EmployA— Quxstions  fob  Jt7bt. 

Where,  prior  to  the  child  labor  law  of  1906 
(Laws  1906,  p.  98)  a  child  of  tender  years  was 
injured  while  operating  a  machine,  which  the 
defendant  had  put  in  her  charge,  whether  the 
character  of  the  maclilne  was  such  that  the  dan- 

fers  in  operating  it  were  patent  to  a  child  of 
er  age  and  capacity,  and  whether  she  was 
guilty  of  negligence  in  the  way  in  which  she 
actually  operated  it,  and  thus  brought  her  in- 

i'nry  upon  herself,  are  questions  which  should 
lave  been  submitted  to  a  jury,  under  proper 
instructions  from  the  court 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  j|S  1080,  1090,  1092-1132; 
Dec.  Dig.  ^  289.*! 

8.  Mastkb  AMD  Sebvant  ({  284*)— Iif  JtTBT  to 

Child  EmplotA— Nohsuit. 

The  evidence  in  this  case  presents  qneations 
which  should  have  been  submitted  to  a  jury,  and 
It  was  error  to  grant  a  nonsuit 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  gS  1000-1090,  1092-1132; 
Dec.  Dig.  g  284.*] 

(Additional  Syllaliu  hy  Editorial  Staff.) 

4.    WOBDS  AND   PHB^SES— "COVEB." 

In  a  statement  relative  to  the  covering  of 
cogs,  the  word  "cover"  may  mean  more  than 
the  capping  or  covering  nf  the  upper  side,  and 
may  mean  to  completely  inclose  or  envelop. 

[Ed,  Note.— For  other  definitions,  see  Words 
«nd  Phrases,  vol.  2,  pp.  1704,  1705.] 

Error  from  City  Court  of  Tlfton ;  B.  Bve, 
Judge. 


Action  by  EUen  Glbbs,  by  next  friend, 
against  Tlfton  Cotton  Mills.  Judgment  for 
defei;dant  and  plaintiff  brings  error.  Be- 
versed. 

McDonald  ft  Grantham,  of  Fitzgerald,  and 
B.  D.  Smith,  of  Tifton,  for  plaintiff  in  error. 
Fulwood  &  Skeen,  of  Tlfton,  for  defendant  in 
error. 

WADB,  X  Ellen  Glbbs,  a  minor,  by  her 
next  friend,  brought  suit  In  the  city  court  of 
Tifton  to  the  October  term,  1913,  against 
the  Tifton  Cotton  Mills,  alleging  that  In  the 
year  1904,  when  she  was  a  small  child,  9 
years  old,  she  was  working  for  the  Tlfton 
Cotton  Mills  at  a  spinning  machine,  and  while 
so  employed  It  was  necessary  for  her  to 
keep  certain  parts  of  the  said  machine,  known 
as  "travelers,"  properly  oiled,  and  it  was 
customary  for  her  and  the  other  employes 
operating  such  spinning  machines  to  procure 
oil  from  the  draft  gear  head,  which  was  an 
iron  frame  covering  th6  cogs  on  the  steam 
rollers  that  operated  the  spinning  frame,  and 
which  when  In  proper  condition  .covered  all 
of  the  cogs,  and  protected  and  prevented  any 
one  from  being  caught  by  them  and  injured ; 
that  In  obtaining  grease  from  the  draft  gear 
bead  to  oil  the  travelers  it  was  necessary  to 
reach  under  the  said  head,  where  the  grease 
leaked  or  worked  out  therefrom,  and  get  on 
her  finger  the  small  amount  necessary  to  oil 
the  travelers;  that  to  operate  the  spinning 
frame  properly,  it  was  costomary  (and  It 
was  generally  known  or  could  have  been 
known  by  the  defendant  by  the  exercise 
of  ordinary  care  and  diligence)  for  its 
employes  to  secure  from  the  said  gear  heads 
oil  or  grease  for  use  on  the  "travelers" ; 
that  on  account  of  the  tender  years  of  the 
plaintiff,  she  did  not  possess  emfficient  mental 
capacity  to  appreciate  the  danger  in  coming 
in  contact  with  the  cogs  above  described,  and 
in  keeping  her  hand  free  from  them ;  that  the 
operation  of  the  machine  was  dangerous,  and 
It  was  the  duty  of  the  defendant  to  warn 
her  of  such  danger  and  to  Instruct  her  how 
to  operate  the  machine,  but  the  defendant 
failed  so  to  warn  or  Instruct  her;  that  In 
the  spring  of  the  year  1904,  after  she  had 
been  working  at  the  said  machinery  for  30 
or  60  days  only,  and  while  engaged  In  oper- 
ating it  in  the  performance  of  her  duties  she 
reached  under  the  draft  gedr  bead  In  order 
to  obtain  oil  to  grease  or  oil  the  "travelers," 
and  In-  so  doing  her  right  forefinger  was 
caught  In  the  cogs,  and  mashed,  ground,  and 
mutilated  up  to  and  past  the  first  Joint  so 
that  it  was  necessary  to  have  the  finger  am- 
putated, and  It  was  amputated  just  above  the 
firet  Joint;  that  the  cogs  which  crushed  her 
finger  should  have  been  covered  with  a 
proper  cap  or  covering,  and,  had  they  been  so 
covered,  as  it  was  the  duty  of  the  defendant 
to  have  them  covered,  her  finger  would  not 
have  been  injured  as  aforesaid ;    that  on  ac- 
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oonnt  of  the  cap  being  off  from  tbe  bottom 
of  the  gear  head,  it  was  impossible  for  her 
to  notice  that  it  was  off  and  the  cogs  thus 
exposed,  and  she  did  not  notice  that  it  was 
off  and  the  cogs  exposed ;  but,  on  accoiut  of 
her  tender  years,  even  If  the  exposed  cogs 
had  been  yisible,  she  wonld  not  have  had 
sutficient  capacity  to  appreciate  the  danger 
Incident  thereto  and  to  avoid  the  injury,  and 
the  defendant  was  negligent  in  putting  her  at 
work  at  the  machine  with  the  cogs  thus  ex- 
posed. These  allegations,  together  with  oth- 
ers necessary  as  to  the  extent  of  the  injury 
and  the  resulting  consequences,  made  up,  with 
some  amplification,  the  plaintifTs  petition. 
The  evidence  as  a  whole  sustained  the  case  as 
laid.  At  the  close  of  the  evidence  introduced 
by  the  plaintiff,  the  defendant  moved  for  a 
nonsuit  and  this  motion  was  sustained  by 
the  court.    The  plaintiff  excepted. 

[1]  As  far  as  we  can  gather  from  the  rec- 
ord and  from  the  bri^  of  counsel  for  the 
defendant,  the  principal  grounds  upon  which 
the  trial  court  granted  the  nonsuit  were: 
That  there  was  an  apparent  variance  be- 
tween the  allegations  and  the  proof;  that 
the  master'  was  bound  to  nothing  more  than 
the  exercise  of  ordinary  care  in  furnishing 
machines  equal  in  kind  to  those  in  general 
use,  and  reasonably  safe  for  all  persons  who 
operated  them  with  ordinary  care  and  dili- 
gence; and  that  no  duty  is  imposed  by  law 
upon  the  master  to  warn  a  servant  in  hU 
employ,  whether  the  servant  be  an  adult  or 
a  minor  of  tender  years,  when  placing  the 
servant  at  work  with  machinery  which  is  ob- 
viously not  dangerous,  or  where  no  danger 
is  incident  to  its  ordinary  use;  and,  lastly, 
that  the  servant  cannot  recover  unless  both 
negligence  on  tbe  part  of  the  master  and  due 
care  on  the  part  of  the  servant  be  shown. 

The  evidence  of  W.  H.  Hobby  (which  Is 
largely  relied  upon  by  the  defendant  to  show 
a  variance  between  the  plaintiff's  allegations 
and  her  proof)  was  as  follows: 

"The  cogs  on  the  end  of  the  draft  gear  head 
were  usually  covered  up.  They  ought  to  have 
been  covered  up.  They  were  covered  with  a 
kind  of  a  little  box— that  is,  they  belong  to  be." 

Also: 

"Oo  the  end  of  the  travelers'  frame  there  are 
some  cogs  necessary  to  operate.  Those  are  very 
small  cogwheels  and  are  supposed  to  be  entirely 
covered  up,  with  a  cast  iron  cap.  I  have  seen 
those  machines  in  operation  with  the  cogs  un- 
covered, when  they  would  break  occasionally. 
It  is  necessary  to  keep  these  cogs  covered,  as 
a  great  deal  of  lint  and  thread  gather  about 
those  frames,  and  it  accumulates  lint  and  dust, 
and  it  would  get  to  where  it  would  not  oper- 
ate at  alL  When  it  is  covered,  if  the  cap  is 
on  there,  the  only  way  a  person  could  get  his 
finger  in  there  would  be  to  reach  down  under 
the  cogs,  or  else  turn  the  cover  back.  Those 
cogs  just  run  together.  If  yon  want  to  put 
your  finger  in  at  tbe  top,  it  would  not  catch  it 
at  all.  Ton  have  got  to  stick  it  from  under- 
neath." 

And  again: 

"There  are  those  things  that  you  call  trav- 
elers, it  ia  necessary  and  customary  to  oil  those 
travelen.    They  always  oiled  them  on  this  par- 


ticular spinning  frame  when  I  worked  there. 
They  had  an  ofler  for  that  purpose— those  trav- 
elers— supposed  to  be  oiler  for  that  purpose.  I 
do  not  know  why  it  was  the  duty  of  this  child 
to  oU  that  machinery.  There  was  an  oiler  for 
that  purpose.  There  is  a  tank  in  the  building 
and  used  exclusively  for  that  purpose.  These 
children  did  not  have  to  oil  tbe  traveler,  and  did 
not  do  so  unless  they  just  wanted  ta  It  was 
not  their  business  to  oil  the  cogs  or  nothing 
like  that  Once  in  a  while  some  of  them  would 
oil  the  travelers."  "It  ia  almost  impossible,  if 
these  caps  were  on  there  properly,  for  any  one 
to  get  his  finger  in  there,  unless  you  stick  your 
finger  under  this  way  or  let  it  back,  to  get  your 
finger  in  the  cogs.  It  is  not  necessary  that  the 
cogs  underneath  be  covered  up.  All  the  cogs 
were  covered  up  except  on  the  underside.  If  it 
had  been  properly  kept,  all  the  cogs  would  have 
been  covered  up. 

It  will  be  observed  here  that  tbe  witness 
Hobby  testified  that  the  cogs  on  the  end  of 
the  draft  gear  head  were  usually  covered 
up  and  ought  to  have  been  covered  up,  and 
while  from  his  testimony  it  api)ears  that  to 
be  injured,  where  tbe  cap  was  over  the  top  of 
the  cogs.  It  would  be  necessary  for  a  person 
to  put  bis  finger  underneath  the  cogs,  this 
evidence  does  not  conflict  with  the  allega- 
tions in  the  plalnttfTs  petition.^  Tbe  witness 
says,  however,  that  it  was  customary  and 
necessary  to  oil  the  travelers,  but  the  Tlf- 
ton  Cotton  Company  bad  for  that  purpose 
an  oiler,  who  always  oiled  them  and  the 
children  did  not  have  to  oil  the>  travelers  un- 
less they  wanted  to,  as  it  was  not  their  busi- 
ness, but  once  in  a  while  some  of  them  would 
oil  the  travelers.  Tbe  witness  further  testi- 
fied: 

"It  is  not  necessary  that  the  cogs  underneath 
be  covered  up.  All  the  cogs  are  covered  up 
except  on  the  underside." 

But  he  testified  also  that: 

"If  it  [the  machinery]  had  been  properly 
kept  all  the  cogt  would  have  beett  covered  up." 
(Italics  ours.) 

This  witness  was  working  for  tbe  defend- 
ant at  the  time  the  Injury  occurred,  and  was 
the  person  who  took  the  injured  girl  to  the 
oflBce  and  summoned  a  physician.  He  testi- 
fied, it  is  true,  that  It  would  be  difla«ult  to 
be  Injured  by  these  cogs  If  the  cap  was  over 
them,  and  stated  that  it  was  not  necessary 
(perhaps  meaning  not  necessary  for  the  oper- 
ation of  the  machine)  that  the  cogs  be  cov- 
ered underneath,  but  he  added,  as  above, 
that  if  the  machine  had  been  properly  kept, 
"all  the  cogs  would  have  been  covered  up" — 
underneath,  as  well  as  on  top — and  his  state- 
ment that  it  was  not  necessary  to  cover  tbe 
cogs  underneath,  where  his  evidence  showed 
that  it  was  possible  for  one  to  put  his  finger  in 
the  cogs  from  underneath  and  thus  be  Injur- 
ed, amounted  merely  to  an  expression  of  his 
opinion.  Besides,  the  fact  that  tbe  plaintiff 
was  actually  injured  by  sticking  her  finger 
between  tbe  cogs  from  the  underside  would 
negative  this  mere  conclusion  of  the  witness. 

The  plaintiff  herself  testified,  among  other 
things,  that  there  was  a  cap  over  the  top  of 
these  cogs,  but  none  under  the  bottom. 

"They  told  me  it  was  broke.  •••  In  or- 
der to  grease  those  travelers  X  walked  up  and 
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put  my  finger  in  there.  •  *  *  I  had  beeu  go- 
ing in  there  all  the  time.  The  other  folks  that 
worked  in  there  greased  the  travelers  in  that 
way.  ^e  travelers  would  get  rough  and  would 
not  run,  and  we  would  reach  under  the  draft 
gear  head  where  the  oil  worked  out  and  get  the 
grease  to  grease  them." 

She  said  that  ahe  "never  saw  anybody  that 
the  company  furnished  to  go  around  and  oil 
the  travelers,"  and  that  when  she  worked 
there,  she  oiled  them  by  reaching  In  under 
the  draft  gear  head  and  getting  the  grease. 

"The  top  cap  of  that  machine  that  stood  over 
this  gear  was  alwnys  there,  and  was  there  when 
I  got  my  finger  cut  The  way  I  got  my  finger 
in  the  machine  at  the  time,  I  reached  down  un- 
derneath." 

The  witness  further  said: 

"No  one  gave  me  any  warning  about  the  dan- 
ger of  those  cogs.  I  did  not  know  anything 
about  the  danger  of  those  cogs.    At  the  time  I 

f>Dt  my  hand  there,  I  did  not  know  it  was  like- 
y  to  be  caught  in  there.  When  I  was  growing 
op  I  was  a  small  child.  I  was  a  small  child 
to  my  age.  These  cogs  were  not  covered  there 
beneath  that  gear  head  when  I  put  m^  finger  in 
there  in  order  to  reach  those  cogs,  I  just  reach- 
ed out  I  did  not  have  to  stick  my  finger  en- 
tirely underneath.  Tou  could  not  see  a  sinjjla 
one  of  the  cogs  standing  at  the  machine  with 
it  covered  up.  In  order  to  see  them  from  the 
bottom  you  would  have  to  get  your  head  down 
under  and  look  up." 

She  further  teetlfled  that  when  she  first 
started  to  work  at  the  spinning  frame,  some 
one  put  her  to  work  and  showed  her  bow, 
but  she  did  not  know  who  the  person  was; 
that  a  man  put  her  to  work,  and  this  man  did 
not  tell  her  anything  but  to  nui  the  "sides," 
and  asserted  that  there  was  nothing  about 
the  machine  that  could  catch  ber  hand  "ex- 
cept those  cogs  that  were  not  covered  up  like 
they  ought  to  have  been." 

The  brother-in-law  of  the  plaintiff  (whose 
evidence  defendant  relies  on  In  part  to  show 
a  variance)  testified  that  he  had  had  consider- 
able experience  with  machinery  of  the  kind 
that  the  plaintiff  used  when  she  was  Iqjured, 
and  that: 

"A  spinning  frame  that  operates  by  steam, 
that  has  four  cylinders,  shaf^  that  are  run  by 
pulleys  and  has  cogs  which  make  each  pulley 
«r  shaft  run,  and  has  cogs  uncovered  beneath, 
is  a  dangerpus  machine,  if  it  is  not  properly 
kept  and  cared  for,  and  machinery  of  that  kind 
that  has  cogs  and  that  are  not  covered,  is  not 
properly  cared  for.  One  that  has  cogs  under- 
neath and  has  no  cap  over  it,  in  my  opinion,  is 
a  dangerous  machine." 

This  witness  testified  that  he  obtained  his 
experience  with  spinning  machines  at  Fitz- 
gerald, where  they  used  a  Whitley  machine, 
and  said  that  he  did  not  know  what  machine 
was  used  at  the  defendant's  mllla.  Be  also 
said  much  in  reference  to  the  safety  of  a  cer- 
tain spinning  frame  or  machine,  but  from  the 
context  it  appears  that  he  had  reference 
solely  to  the  spinning  machine  used  at  Flta- 
gerald,  and  with  which  he  was  familiar,  for 
be  said  in  regard  thereto: 

"Tot  have  got  to  take  the  cap  off  to  oil  the 
top  of  the  gears  and  the  bottom.  The  draft  gear 
head  is  covered  from  the  hoitom,  ami  thi*  top 
fiti  over  there," 


He  testified  that  lie  had  operated  sucb  a 
frame  when  he  was  19  or  20  years  old,  and 
had  never  been  Injured,  and  that  he  bad 
seen  many  children  operate  like  frames  and 
had  never  known  any  one  to  get  injured; 
that  48  machines  were  used  at  Fitzgerald  and 
most  of  them  were  operated  by  children,  both 
before  the  child  labor  law  and  since,  and 
that  be  could  not  name  an  Instance  where 
one  of  them  bad  been  injured  by  "one  of 
theie  spinning  frames."    The  witness  added: 

"I  testified  that  it  was  a  dangerous  machine 
[evidently   referring  to  the  machine  by   which 

flaintiff  was  injured},  and  it  is  dangerous,  too. 
have  described  the  machines  that  I  liave  op- 
erated. •  •  •  If  one  is  properly  protected  it 
would  be  impossible  for  a  child  to  get  its  finger 
in  the  cogs  from  beneath." 

[4]  The  plaintiff  insisted  that  It  was  the 
duty  of  the  defendant  company  to  have  a  cap 
over  the  cogs  on  the  steam  rollers  that  oper- 
ated the  spinning  frame,  and  that  the  cogs 
should  have  been  covered  with  a  proper  cap 
and  covering.  The  proof  showed  that  the 
cap  was  over  the  top  of  the  cogs,  and.  In  a 
narrow  sense,  therefore  "covered"  the  same. 
The  word  "cover"  may  also  include  (and  cer- 
tainly from  the  context,  and  taking  the  en- 
tire petition  together,  it  was  intended  to  in- 
clude) more  than  the  capping  or  covering  of 
the  upper  side  or  part  of  the  cogs  and  was 
used  in  the  sense  of  completely  inclosing  or 
enveloping  the  cogs.  The  word  "cover"  is 
defined  by  the  Standard  Dictionary  (among 
other  things)  as  meaning  "to  overspread  or 
overlay  with  something  so  as  to  protect  or 
bide — enwrap";  and  In  Webster's  New  .In- 
ternational Dictionary  one  meaning  of  the 
word  given  is  "to  envelop,  to  inclose." 

The  evidence  disclosed  that  the  cap  over 
the  upper  part  or  top  of  the  cogs  (If  they 
could  be  said  to  have  a  top)  was  intact,  and 
was  In  place  at  the  time  of  the  Injury,  but  It 
also  shows  conclusively  that  the  cogs  were 
not  "covered"  on  tbe  underside,  and  that 
there  was  no  cap  "over"  the  cogs  entirely, 
but  tbe  cap  was  merely  on  their  upper  side. 
We  see  no  material  variance  here  between 
tbe  allegations  and  the  proot 

[2]  This  cause  of  action  arose  In  .1904, 
and  bence  before  the  adoption  of  the  child 
labor  law  of  1906  (Laws  1906,  p.  98),  so 
that  the  employment  itself  of  the  chUd  nine 
years  old  was  not  negligence  per  se  on  the 
defendant's  part,  but  nevertheless  tbe  em- 
ployer of  a  child  of  such  tender  years  is 
held  to  a  high  degree  of  care  In  protecting 
the  child  from  Injury,  and  tbe  dilld  herself 
cannot  be  held  liable  for  contributory  negli- 
gence, except  for  a  failure  on  ber  part  to  ex- 
ercise that  degree  of  care  and  diligence 
which  her  mental  and  physical  capacity  fits 
her  for  exercising ;  nor  can  she  be  considered 
as  having  assumed  a  risk  of  even  ordinari- 
ly patent,  obvious,  and  known  dangers,  not 
within  the  scope  of  ber  capacity  to  appreciate 
and  avoid.  Beck  v.  Standard  Cotton  Mills, 
1  Oa.  App.  278,  67  S.  El  998. 
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ITrom  the  allegaUons  In  the  petition  and 
from  all  the  testimony  It  appears  that  the 
defendant  placed  the  plalntlft,  a  child  of  nine 
years  of  age  and  without  sufficient  mental 
capacity  to  understand  the  dangers  connect- 
ed with  thie  operation  of  spinning  machinery, 
In  charge  of  a  spinning  frame,  and  that  the 
employment  was  a  dangerous  one,  and  that 
she  was  placed  at  work  at  such  danger- 
ous employment  without  any  warning  or 
Instructions  with  reference  to  the  dangers 
naturally  incident  to  the  operation  of  such 
a  machine,  that  the  defendant  was  negli- 
gent in  falling  to  furnish  oil  to  oil  the  trav- 
elers, and  in  permitting  the  plaintlfT  to  get 
the  necessary  oil  from  the  dangerous  draft 
gear  head,  without  warning  ot  instructions 
with  reference  to  the  danger  incident  to 
thus  procuring  the  oil.  It  is  true  that  in 
the  latter  part  of  the  petition.  It  was  alleged 
that  the  defendant  was  negligent  in  permit- 
ting the  cap  head  to  be  broken  off  around  said 
cogs,  and  in  i)ermittlng  it  to  remain  dangerous- 
ly exposed,  but  this  appears  to  be  one  of  sev- 
eral counts  of  negligence  along  this  line,  since 
in  the  same  paragraph  and  elsewhere  in  the 
petition  it  is  complained  that  the  defendant 
was  negligent  "in  not  furnishing  petitioner 
with  machinery  properly  equipped  for  doing 
said  work,  and  in  not  having  said  cogs,  as 
herein  before  alleged,  securely  protected  by 
a  cap  head."  The  evidence  did  not  sus- 
tain the  count  that  the  cap  head  had  been 
broken,  but  clearly  established  that  the  ma- 
chine was  dangerons  because  there  was  no 
covering  nndemeath  the  cogs,  and  that  on 
account  of  this  fact  the  plaintiff  had  been 
injured.  It  might  be  considered  that  the 
evidence  disclosed  the  danger  as  danger 
which  would  naturally  result  from  the  inser- 
tion of  a  finger  underneath  the  cap  and  be- 
tween the  cogs  exposed  on  the  underside,  and 
showed  that  such  danger  would  be  obvious 
to  a  person  with  only  a  small  degree  of  In- 
telligence, such  as  a  Child  of  nine  years  of 
age  should  possess,  but  it  is  well  settled 
that  in  the  application  of  the  doctrine  of 
contributory  negligence,  in  actions  by  chil- 
dren or  in  their  behalf,  for  injuries  occasion- 
ed to  them  by  the  negligence  of  others,  their 
conduct  should  not  be  Judged  by  the  same 
rule  that  governs  that  of  adults,  and  that, 
while  It  is  their  duty  to  exercise  ordinary 
care  to  avoid  the  injuries  of  which  they  com- 
plain, ordinary  care  for  them  is  that  degree 
of  care  which  children  of  the  same  age,  of 
ordinary  care  and  prudence,  would  exercise 
under  similar  circumstances,  and  persons 
who  employ  Children  to  work  with  or  about 
dangerous  macfalnerT'  or  in  dangerons  places 
must  anticipate  that  they  will  exercise  only 
such  Judgment,  discretion,  and  care  as  may 
be  nsual  among  children  of  the  same  age  un- 
der similar  circumstances,  and  are  bound  to 
use  due  care,  having  regard  to  their  age 
and  experience,  to  protect  them  from  the 
dangers  incident  to  the  situation  in  which 


they  are  placed;  and  as  a  reasonable  pre- 
caution, in  the  exercise  of  such  care  in  that 
behalf,  it  is  the  duty  of  such  employers  to 
instmct  their  youthful  employes  as  to  the  dan- 
gers connected  with  their  employment,  which, 
from  their  youth  and  experience,  they  may 
not  appreciate  or  comprehend,  that  they  may, 
.  by  the  exercise  of  such  care  as  ought  reason- 
ably to  be  expected  of  them,  the  better  guard 
against  and  avoid  injuries  arising  therefrom. 
See  Cleveland  Rolling  Hill  Go.  v.  Corrigan, 
46  Ohio  St  283,  20  N.  E.  466,  3  li.  R.  A.  385. 
In  such  cases,  where  there  is  no  Judicial 
presumption  controlling  the  question  as  to 
whether  the  employer  exercised  the  proper 
degree  of  care  towards  a  minor  enQ)loy& 
the  question  as  to  whether  or  not  any  spe- 
cial instructions  should  have  been  given  in 
reference  to  machinery  to  be  operated  by 
such  a  minor,  depending  upon  the  degree  of 
care,  safety,  or  danger  with  which  the  ma- 
chine could  be  operated  by  one  too  small  to 
use  discretion  and  Judgment,  is  properly  for 
solution  by  the  Jury. 

[3]  As  we  understand  the  record,  and 
without  unnecessarily,  and  to  no  proper  pur- 
pose, discussing  well-settled  principles,  which 
appear  to  be  recognized  by  able  counsel  on 
both  sides  of  the  case  under  consideration, 
we  conclude  that  there  was  no  such  variance 
between  the  plaintiff's  petition  and  the  proof, 
submitted  in  her  behalf  as  would  compel  a 
nonault;  we  further  conclude  that  under  the 
allegations  in  the  petition  and  under  the 
proof  as  made  in  behalf  of  the  plaintiff,  the 
plaintiff  was  entitled  to  recover,  and  hence 
the  trial  court  erred  In  sustaining  the  mo- 
tion for  a  nonsuit.  As  was  said  in  Duke  v. 
Bibb  Manufacturing  C!o.,  120  Qa.  1074,  1076^ 
48  a  a  408,  409: 

"The  plaintiff  proved  Ma  case  as  laid,  without 
establishing  luch  additional  facta  as  disproved 
hia  right  to  recover." 

In  Wynne  v.  Conklin,  86  Ga.  40,  12  S.  B. 
183,  the  court  says: 

"The  testimony  introduced  by  the  plaintiff, 
which  was  weak,  tended  to  support  his  dpclara- 
tion.  •  •  •  We  think'  the  case  made  by  the 
plaintiff  wag  quite  a  weak  one  for  the  consid- 
ei-ation  of  the  Jury.  Yet  we  are  not  prepared 
to  affirm  the  jndgment  of  the  court  below  award- 
ing a  nonsuit." 

Again  as  'was  said  In  Mclntyre  v.  Empire 
Printing  Ck>.,  103  Ga.  288,  29  S.  B.  923: 

"Whether  the  character  of  the  machine  was 
such  that  the  dangers  in  operating  it  were  int- 
ent to  a  child  of  plaintiCTs  age  and  capacity, 
and  whether  she  was  guilty  of  neirligeDce  in  the 
way  in  Which  she  operated  it,  and  thus  hroagbt 
her  injuries  upon  herself,  are  questions  which 
should  have  been  submitted  to  a  Jury,  under 
proper  instructionB  from  the  court. 

See,  also,  Betts  Co.  v.  Hancock,  139  Ga.  198 
(10),  77  S.  B.  77. 

In  this  case  there  was  evidence  from 
Brown  (who  according  to  his  testimony  was 
an  expert)  that  the  machine  at  which  the 
plaintiff  worked,  where  the  cogs  were  not 
entirely  inclosed  or  covered,  was  a  dangerous 
machine,  and  the  evidence  la  undisputed  that 
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the  defendant  placed  the  plaintiff  In  char^ 
of  this  dangerous  machine,  and,  notwith- 
standing her  tender  years,  and  the  probabili- 
ty of  injury  from  the  uncovered  cogs,  failed 
to  instruct  her  that  danger  would  be  Incurred 
by  inserting  her  finger  underneath  the  cogs 
to  obtain  oil  to  grease  or  oil  the  travelers, 
which  the  necessity  of  the  work  required 
should  be  greased  or  oiled.  The  testimony 
further  showed  that  this  plalntift,  as  well 
as  other  employes  of  the  defendant,  made  a 
regular  practice  of  greasing  the  travelers 
with  on  obtained  from  between  these  danger- 
ous cogs,  and  while  the  witness  Hobby  testi- 
fied that  there  was  an  oiler  whose  business 
it  was  keep  the  travelers  greased,  and  that 
no  necessity  existed  for  the  children  to  grease 
the  travelers,  he  did  not  deny  the  plaintiff's 
assertion  as  to  her  practice  and  the  common 
practice  ot  the  other  employes. 
Judgment  reversed. 

ROAM,  J.,  absent  on  account  of  sicknessi 

(IE  Oa.  App.  ttl) 

BRIDGES  V.  SOUTHERN  BBIjIi  TBLBS- 

PHONB  *  TELEGRAPH  CO. 

(No.  5203.) 

(Conrt  of  Appeals  of  Georgia.    Sept  29,  1914.) 

(8yaa1>%M  hv  the  Court.) 

1.  EVIDBNOE  (i  352*)  —  DOOTJMBWTABT  BVI- 
MNCB— MlHUTBB  0»  COBPOBATIOlt  MlBTIHQ. 

Where  tJie  validity  of  a  sale  of  property 
of  a  corporation  was  attacked,  a  book  purport- 
ing to  be  a  book  of  minutes  of  the  corporation 
was  admissible  in  evidence  for  the  purpose  of 
showing  prima  facie  the  validity  of  the  sale; 
the  book  being  Identified  as  snch  by  the  testi- 
mony of  an  officer  of  the  corporation  acting  as 
the  coBtodlan  of  the  book,  and  there  being  no  al- 
legation or  proof  of  fraud  in  the  keeping  of  tte 
book.  Lowry  National  Bank  v.  Fickett,  122 
Ga.  491,  60  S.  B.  896;  Semple  v.  Glenn  91 
Ala.  246,  6  Soatii.  46,  9  South.  266,  24  Am. 
St  Rep.  894. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  iS  1398-1403;    Dec  Dig.  |  852.»] 

2.  EVIDBNOE  ((  373*)  —  DOCTJMENTABT  BVI- 
DI!NC»— MlITOTM  OF  CORPOBATION— PBOOF  OF 
AUTHINnCITT. 

The  secretary  of  a  corporation,  or  one  who 
is  acting  as  secretary,  is  the  proper  officer  to 
keep  the  minntes  of  the  corporation,  and  the 
person  by  whom  to  prove  the  authenticity  and 
correctness  of  the  mmutes  or  books  of  the  cor- 
poration. Fraternal  Relief  Ass'n  v.  Edwards,  9 
Ga.  App.  68,  70  S.  B.  265. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  H  1681-1686, 1690, 1592, 1693, 1610, 
1611 ;   Dea  Dig.  (  373.*] 

8.   COBFOBATIONB    ({    194*)— NOTIOK    OF    MEKf- 

lua— QuEsniow' FOB  Jubt. 

Where  there  is  an  actual  meeting  of  the 
stockholders  of  a  corporation,  and  it  appears 
that  a  majority  of  the  stockholders  were  pres- 
ent in  person  at  the  meeting,  it  will  be  pre- 
sumed, in  the  absence  of  any  evidence  to  the 
contrary,  that  the  meeting  was  regularly  called, 
«nd  that  all  stockholders  had  notice  thereof. 
Sargent  v.  Webster,  13  Mete.  (Mass.)  497,  46 
Am.  Dec.  743;  Beardsley  v.  Johnson,  121  N. 
7.  224,  24  N.  E.  380.  In  the  instant  case  the 
plaintiff  stockholder,  suing  for  the  value  of  his 


stock,  testified  directiy  that  he  had  no  actual 
notice  either  of  'the  call  of  the  meeting  of  the 
stockholders  or  of  any  sale  of  the  property  of 
the  corporation  in  which  he  was  a  stockholder, 
and  never  thereafter  ratified  the  sale.  This 
being  the  controlling  Issue  in  the  case,  and  there 
being  evidence  to  overcome  the  presumption, 
the  question  should  have  been  submitted  to  the 
jury,  and  the  direction  of  the  verdict  was  erro- 
neous. 

[Ed.  Note.— For  other  cases,  see  CSorporations, 
Cent  Dig.  §{  734-743;    Dec  Dig.  |  194.*] 

4.   COSPOBATIONS    (I  619.*)— OUTSTANDINQ   Il»- 
DBBTEDNB8B— ETIDXNOX— SUFFICIBirOT. 

The  introduction  in  evidence  of  a  trust 
deed  purporting  to  secure  an  issue  of  bonds  by 
a  corporation,  and  an  entry  upon  it  purporting 
to  show  that  the  bonds  secured  by  it  had  been 
destroyed  and  the  trust  deed  canceled,  was  not 
of  itself  evidence  to  show  an  outstanding  in- 
debtedness. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent   Dig.   J(   2086,   2088-2089,   2091,   2093; 
Dec  Dig.  i  619.*] 
6.  Direction  of  Vibdict. 

For  the  reasons  stated  in  the  two  foregoing 
heednotea,  the  direction  of  a  verdict  in  favor 
of  defendant  was  erroneous. 

Error  from  City  Ck>uTt  of  Balnbridge;  H. 
B.  Spooner,  Judge. 

Action  by  R.  L.  Z.  Bridges  against  the 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany. Judgment  for  defendant  on  directed 
verdict,  and  plalntifC  brings  error.    Reversed. 

W.  y.  Custer,  of  Balnbridge,  for  plaintiff 
in  error.  T.  S.  Hawes,  of  Balnbridge,  for 
defendant  in  error. 

HILL,  J.    Judgment  reversed. 

B.  H.  HILL,  Judge  of  the  Superior  CJourts 
of  the  Atlanta  Circuit,  was  designated  by  the 
Governor  and  presided  in  this  case  in  place 
of  ROAN,  J.,  who  was  absent  on  account  of 
sickness. 

(IS  Os.  App.  MS) 

inZB  T.  SOUTHERN  RT.  CO.  et  al. 

(No.  6509.) 

(Court  of  Appeals  of  Georgia.    Sept  23,  1914.) 

(SyUaiut  by  the  Court.) 

1.  CABSIEBS   (J   303*)— IHJUBT  TO  AUQHTINO 

Passenqebs— Liability. 

It  is  the  duty  of  a  railway  company  to  pro- 
vide at  its  stations  sufficient  and  reasonably  safe 
means  to  enable  passengers  to  alight  from  can 
without  danger,  and  to  stop  its  cars  at  a  place 
where  prudent  persons  may  safely  descend 
therefrom.  Where  a  train  of  a  railway  com- 
pany passes  a  station,  or  the  usutd  place  for 
passengers  to  alight,  or  stops  short  thereof, 
and  the  carrier  requires  a  passenger  to  alight 
without  assistance,  in  an  unusual  and  unsafe 
place,  it  will  be  liable  for  any  Injury  resulting 
therefrom.  2  Moore  on  Carriers  (2d  Ed.)  pp. 
1231-1283,  and  authorities  there  cited. 

[Kd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  fS  1216,  1218,  1224,  1226-1232, 
1234-1240.  1243 ;    Dec.  Dig.  |  303.»] 

2.  Cabbiers  (15  247,  280*)— Passengeb8--Con- 
TiNBANCE  OP  Relatiowbhip— Duty  of  Cab- 

BTEB. 

Where  the  relation  of  carrier  und  passen- 
ger is  once  established,  it  continues  until  the 
passenger  is  safely   deposited  at  his  point  of 
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deatinatioji,  nnless  It  be  terminated  by  tiM 
voluntary  act  of  the  passenger,  or  by  the  car- 
rier under  circumetances  which  would  justify 
such  a  course.  Brunswick  &  Western  R.  Co.  t. 
Moore.  101  Ga.  684  (1),  28  S.  E.  1000.  "It  is 
the  duty  of  a  railway  company  to  carry  its 
passengers  safely  to  their  destination,  stop  a 
sufficient  length  of  time  to  allow  them  to  leave 
the  train  in  safety,  and  provide  a  suitable  place 
for  their  so  doing."  Daniels  y.  W.  &  A.  Bail- 
road  Co.,  96  Ga.  788  a).  22  S.  B.  956.  In  fact, 
the  duty  of  discharging  a  passenger  rests  upon 
the  carrier  that  undertakes  to  convey  him  to  an 
agreed  destination.  Southern  Railway  Co.  v. 
Reeves,  116  Ga.  743  (4),  42  S.  E.  1015;  Georgia 
Railroad  Co.  v.  Rivea.  137  Ga.  376  6),  73  S. 
E.  645,  88  L.  R.  A.  fN.  S.)  564;  McBride  v. 
Georgia  Railway  &  Electric  Co.,  125  Ga.  515, 
64  S.  B.  674;  Atlanto  Railroad  Co.  v.  Hol- 
combe,  88  Ga.  9,  13  S.  E.  751. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  984r-9fl3,  1085-1002,  1008-1103. 
1105,  1106,  1109,  1117;  Dec.  Dig.  {{  247,  280.»] 

3.  Cabbiers   (I  303*)— DuTT  to  AuoHTina 

Passe:«oeb. 

It  is  ordinarily  no  part  of  the  duty  of  the 
employ^  of  a  railway  company  in  charge  of 
a  passenger  train  to  assist  piassengers  to  alight 
therefrom,  though  this  duty  on  their  part  may 
arise  when  the  circumstances  are  such  aa  to 
suggest  to  them  the  necessity  of  assistance. 
Southern  Railway  Co.  v.  Reeves,  supra;  Georgia 
Railroad  Co.  vt  Rives,  supra. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §|  1216, 1218, 1224, 1226-1232, 1234- 
1240,  1243;   Dec.  Dig.  i  303. 'l 

4.  Carriebb  (I  414*)— DtTTT  TO  Sleepiho  Cab 
Pasbkngkb— Duties  of  Emplot^s. 

Where  sleeping  cars  not  owned  by  the  com- 
mon carrier  form  a  part  of  a  train,  and  are  pre- 
sumably attached  thereto  in  the  interest  of  the 
railroad  compan:^.  the  railroad  company  is  still 
bound  by  its  ordinary  obligations  and  liabilities 
as  a  common  carrier  of  passengers  to  those  who 
make  use  of  the  accommodations  afforded  by 
such  sleeping  cars.  In  all  matters  relating  to 
the  safety  of  the  passengers,  tiie  conductor,  the 
porter,  and  other  servants  of  such  cars  are  the 
servants  of  the  company  of  whose  train  the 
cars  are  for  the  time  being  a  part  Dwindle 
V.  New  Tork  Cent,  etc.,  R.  Co.,  120  N.  Y.  117, 
24  N.  B.  319,  8  L.  R.  A.  224,  17  Am.  St  Rep. 
611;  Thorpe  v.  New  York  Cent,  etc.,  R.  Co., 
76  N.  Y.  402,  32  Am.  Rep.  325;  Pennsylvania 
Co.  V.  Roy,  102  tJ.  S.  451,  26  I/.  Ed.  141; 
Bvansville,  etc.,  R.  Co.  t.  Athon,  6  Ind.  App. 
295,  S3  N.  E.  469,  61  Am.  St.  Rep.  303;  WU- 
liams  V.  Pullman  Palace  Car  Co.,  40  La.  Ann. 
417,  4  South,  85,  8  Am.  St.  Ren.  538 ;  Kinsley 
V.  Lake  Shore,  etc.,  R.  Co.,  125  Mass.  54,  28 
Am.  Rep.  200;  Wilson  v.  Baltimore,  etc.,  R. 
Co.,  32  Mo.  Apn.  682:  Bevis  v.  Baltimore,  etc., 
R.  Co.,  26  Mo.  App.  19 ;  Hillis  v.  Chicago,  etc., 
R.  Co.,  72  Iowa,  228,  38  N.  W.  648;  Louis- 
ville &  N.  R.  Co.  ▼.  Ray,  101  Tenn.  1,  46  S. 
W.  554. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1678.  1682,  1689;  Dec  Dig.  { 
414.*] 

6.  Cabbiebs  ({  414*)— IKJUST  to  Aliohtiiio 
Passbngeb— Liability. 

Where  a  passenger  of  the  Southern  Rail- 
way Company  purchased  a  ticket  of  the  Pall- 
man  Company  entitling  her  to  ride  in  a  Pull- 
man car,  which  was  a  part  of  the  train  in  which 
she  was  a  passenger  over  the  line  of  die  rail- 
way company,  and,  on  reaching  her  destination 
alter  dark,  was  "ordered  to  alight  from  said 
car"  by  "the  person  who  had  charge  of  said 
oar,"  and  did  alight  at  an  unusual,  unsafe,  and 
dangerous  place  (the  train  having  stopped  short 
of  the  station),  and  thereby  she  suffered  inju- 
ries, her  right  of  action,  u  any,  was  against 


the  railway  company,  and  not  against  the  Poll- 
man  Company. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {$  1678,  1582,  1589;  Dec  Dig.  i 
414.*] 

Error  from  caty  Court  of  PolK  County; 
F.  A.  Irwin,  Judge. 

Action  by  L.  G.  Mize  against  the  Southern 
Railway  Company  and  anotber.  Judgment 
for  defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

The  action  was  against  the  Southern  Hall- 
way Company  and  the  Pullman  Company,  for 
injuries  alleged  to  have  been  received  by  the 
plaintiff  while  alighting  at  Rockmart,  Ga., 
from  a  Pullman  coach,  which  formed  a  part 
of  the  train  of  the  Sontheni  Railway  Compa- 
ny. As  to  the  Pullman  Company  the  suit 
was  dismissed  on  general  demurrer,  and  the 
case  came  to  this  conit  on  exceptions  to  that 
judgment 

I."  F.  Mundy,  of  Rockmart,  and  W.  W. 
Mundy,  of  Cedartown,  for  plaintiff  In  error. 
Maddox,  McCamy  &  Shumate,  of  Dalton, 
Dorsey,  Brewster,  Howell  &  Heyman,  of  At- 
lanta, and  Anlt  &  Wright,  Jno.  L.  Tison,  and 
Bunn  &  Trawlck,  all  of  Cedartown,  for  de- 
fendants In  error. 

WADE,  J.    Judgment  aSarmed. 

ROAN,  J.,  absent  on  account  of  sickness. 


==         06  Ga.  App.  801) 
SULLIVAN  V.  SURBENOY.     (No.  6429.) 
(Court  of  Appeals  of  Georgia.    Sept  29,  1914.) 

(Syllaiiu  ly  the  Court.) 

1.  Cebtiobabi  (§  70*)— Rbfusai,  to  Sanction 
Writ— Review— Bill  of  Exceptions. 

This  court  cannot  determine  by  review 
whether  the  refusal  of  the  judge  of  the  superior 
court  to  sanction  a  petition  for  certiorari  was 
error,  where  the  petition  is  not  incorporated  in 
the  bill  of  exceptions,  and  when  what  purports 
to  be  the  original  petition  (with  various  un- 
identified exhibits),  though  attached  to  the  bill 
of  exceptions.  Is  in  no  way  identified  or  verified 
by  the  judge  of  the  superior  court  as  being  th« 
original  petition  which  was  presented  to  him, 
and  which  he  refused  to  sanction. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  SI  195-208;    Dec  Dig.  |  70.*] 

(Additional  Byllabut  hy  Editorial  Staff.) 

2.  Cebtiobabi  (g  43*)— Sanction  or  Petition 
—  Condition  Precedent  —  Approval  or 
Bono. 

Approval  of  the  bond  need  not  precede  the 
sanction  of  the  petition  for  certiorari. 

[Bd.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  U  74,  80,  01-97 ;   Dec.  Dig.  i  43.*] 

Error  from  Superior  Court,  Wayne  Coun- 
ty;  C.  B.  Conyers,  Judge. 

Action  by  J.  N.  Sullivan,  trustee,  against 
J.  F.  Surrency.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Writ  of  error  dis- 
missed. 

W.  C.  Hodges,  of  Ludowld.  for  plaintiff  In 
error.  Thomas  &  Gibbs,  of  Jesup.  for  de- 
fendant in  error. 
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RDSSBLL,  a  3.  According  to  the  recitals 
of  the  bill  of  exceptions,  Sullivan,  as  trustee 
for  the  Union  Sea  Island  Cotton  Company, 
presented  a  petition  for  certiorari  to  the 
Judge  of  the  superior  court  of  Wayne  county, 
and  sanction  of  the  petition  was  refused. 
The  exception  is  to  the  refusal  to  sanction 
the  petition  for  certiorari  and  to  order  the 
Issuance  of  the  writ 

The  bill  of  exceptions  recites  the  assign- 
ments of  error  alleged  to  have  been  contain- 
ed in  the  petition  for  certiorari,  and  also 
that  "the  plaintiS  in  error  speclfles  and  iden- 
tifies the  original  petition  for  certiorari  in 
said  case,  which  original  petition  and  exhibits 
thereto  plaintiff  in  error  attaches  hereto  as 
exhibits  and  makes  the  same  part  of  this 
bill  of  exceptions."  The  defendant  in  error 
ifisists  that  the  bUl  of  exceptions  be  dis- 
missed for  two  reasons:  (1)  Because  the 
bond  Is  not  properly  approved;  and  (2)  be- 
cause the  certificate  of  the  Judge  of  the 
superior  court  attached  to  the  bill  of  excep- 
tions fails  to  certify  with  sufScient  certainty, 
and  fails  to  identify  with  sufficient  deflnite- 
ness  and  certainty,  the  petition  for  certi- 
orari, which  is  annexed  thereto. 

[2]  There  Is  no  merit  in  t&e  first  ground 
of  the  motion,  for  the  approval  of  the  bond 
need  not  have  aQteceded  the  sanction  of  the 
petition.  "It  is  not  necessary  to  attach  to  a 
petition  for  certiorari  a  certificate  of  the 
magistrate  that  costs  have  been  paid  and 
security  given  before  the  sanction  of  the 
Judge  can  be  obtained."  Fuller  v.  Arnold,  64 
Ga.  689.  For  this  reason  it  cannot  be  In- 
ferred that  the  refusal  to  sanction  the  certi- 
orari was  based  upon  any  assumed  defect  in 
the  approval  of  the  bond. 

[1]  By  the  second  exception  of  the  plaintiff 
in  error  we  have  been  greatly  troubled  in  our 
endeavor  to  reach  a  conclusion.  The  diffi- 
culty rests  in  determining  when  a  petition 
for  certiorari,  which  a  Judge  has  refused  to 
sanction  and  which  is  not  incorporated  in  the 
bill  of  exceptions,  can  be  truly  said  to  be 
so  identified  by  the  Judge  as  that  the  re- 
viewing court  may  know  with  certainty  that 
It  is  passing  upon  the  same  papers  as  were 
before  the  Judge  of  the  lower  court,  and  as  to 
which  the  correctness  of  his  ruUng  1b  chal- 
lenged. The  role  Is,  of  course,  well  settled 
that  the  refosal  of  a  Judge  to  sanction  a  peti- 
tion for  certiorari  cannot  be  reviewed,  unless 
the  petition  for  certiorari  is  incorporated 
in  the  bill  of  exceptions  or  is  attached  there- 
to with  such  Identification  as  is  sufficient  in- 
dubitably to  establish  and  verify  it  as  an 
exhibit  approved  by  the  Judge  who  refused 
to  sanction  the  petition.  What  is  necessary 
to  authenticate  a  petition  which  the  Judge 
of  the  superior  court  has  refused  to  sanction, 
when  it  does  not  precede  the  Judge's  certif- 
icate (as  it  would  if  the  petition  were  in- 
corporated in  the  bill  of  exceptions),  but  fol- 
lows it  by  being  annexed?  Clearly,  to  at- 
tach the  petition  itself,  without  more,  would 
not  be  in  compliance  with  the  role;  and  the 


signature  of  the  Judge  to  bis  order  refusing 
sanction,  entered  on  the  petition,  does  not 
suffice.  In  Watson  v.  McCarty,  72  Ga,  216, 
the  bill  of  exceptions  set  out  that  the  Judge 
of  the  sui>erior  court  refused  to  sanction  the 
petition  for  certiorari,  and  there  was  at- 
tached to  the  bill  of  e^Eceptions,  following 
the  certificate  of  the  Judge,  what  purported 
to  be  the  petition  for  certiorari,  with  what 
purported  to  be  his  order  refusing  sanction; 
but  the  writ  of  error  was  dismissed  upon  the 
ground  that  the  petition  was  not  sufficiently 
identified.  See,  also,  Elsas  v.  Clay,  67  Ga. 
327.  In  the  Elsas  Case,  as  in.  James  v. 
Davis,  76  Ga.  100,  Lake  v.  Kellum,  99  Ga.  130, 
24  S.  E.  874,  and  Fleming  v.  Bainbridge,  84 
Ga.  622,  10  S.  E.  1098,  it  was  held  that,  since 
the  petition  had  not  been  sanctioned,  it  could 
not  be  lawfully  filed,  and  consequently  was 
no  part  of  the  record,  and  could  not  be 
brought  up  as  such. 

But  in  the  ruUugs  In  all  of  these  cases 
attention  is  called  to  the  fact  that  the  origi- 
nal petition  can  be  attached  to  the  bill  of 
exceptions,  so  as  to  be  presented  for  the 
consideration  of  the  reviewing  court,  provid- 
ed it  be  verified  by  the  Judge.  How  verified? 
As  already  stated,  the  mere  attaching  of  the 
paper  which  purports  to  be  the  petition  that 
was  presented  to  the  trial  Judge,  with  the 
order  refusing  sanction,  is  not  sufficient  iden- 
tification, and  this  court  so  held  in  Bekakas 
V.  Macon,  12  Ga.  App.  203,  76  S.  B.  1063,  in 
which  the  refusal  to  sanction  (signed  by 
Judge  Harris,  who  presided)  appeared  upon 
the  papers  annexed  to  the  bill  of  exceptions; 
but  in  that  case  there  was  nothing  upon  the 
petition  to  identify  the  paper  as  the  x)etitlon 
referred  to  in  the  bill  of  exceptions,  and  it 
was  possible  for  Bekakas  to  have  presented 
two  petitions  for  certiorari,  and  it  could  have 
happened  that  the  petition  attached  might  by 
mistake  have,  been  attached  instead  of  the 
petition  referred  to  in  the  bill  of  exceptions. 
The  bill  of  exceptions  in  the  present  case 
recites  that  the  plaintiff  in  error  identifies 
the  original  petition  for  certiorari.  The  re- 
quirement of  the  rule  laid  down  by  the  Su- 
preme Court  is  that  the  Judge  shall  identify 
it  It  is  true  that  the  certificate  of  the  Judge 
says  that  "the  plaintiff  in  error  attaches 
hereto  as  exhibits  and  as  a  part  of  the  bill 
of-  exceptions  the  original  petition  and  ex- 
hibits thereto";  but  there  is  nothing  upon 
the  annexed  papers  themselves  to  show  that 
they  are  the  papers  the  Judge  had  before 
him  at  the  time  he  certified  the  bill  of  excep- 
tions. 

It  seems  to  ns  that  in  all  the  decisions 
touching  the  point  there  is  a  mandatory  re- 
quirement that  the  Judge  shall,  upon  the  pe- 
tition for  certiorari  itself,  verify  and  certify 
to  this  court  that  it  is  the  original  petition 
or  a  copy  of  the  paper  presented  to  him, 
and  that  a  mere  reference  to  the  paper  at- 
tached to  the  bill  of  exceptions  is  insufficient, 
although  the  reference  be  coupled  with  the 
statement  that  It  I*  tfaa  original  petitioD. 
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And  it  seems  to  ns  tbat  the  drcnmstances 
of  the  present  case  Ulnstrate  the  necesBlty 
for  a  strict  constraction  of  the  role  requir- 
ing that  an  onsanctioned  petition  for  cer- 
tiorari shall  be  verifled  or  identified  by  the 
Judge.  The  reviewtng  court  cannot  tell 
whether  the  lower  court  committed  error  or 
not,  unless  It  Icnotot  that  the  paper  submitted 
to  its  consideration  is  the  same  document, 
identical  in  every  respect  with  that  which 
was  presented  to  the  Judge  below.  And  in 
a  case  where  the  petition  for  certiorari  re- 
fers to  a  number  of  exhibits,  and  the  merit 
of  the  court's  decision  depends  largely  upon 
the  contents  of  these  exhibits,  it  is  absolute- 
ly necessary  that  they  shall  be  identical.  In 
tile  present  instance  there  are  in  what  pur- 
ports to  be  the  petition  for  certiorari  exhibits 
alleged  to  be  copies  of  minutes  of  a  corpo- 
ration; an  alleged  copy  of  a  contract  trans- 
ferring the  dioses  in  action  of  this  cor- 
poration, containing  pages  of  names  and 
amounts;  purported  notices  to  stockholders 
to  attend  meetings,  and  other  documents, 
which  are  typewritten;  and  In  addition  to 
these  there  Is  a  printed  copy  of  what  pur^ 
ports  to  be  the  tiy-laws  of  a  corporation. 
None  of  these  exhibits  are  identified  by  the 
signature  of  the  Judge,  or  even  bear  his 
initials,  to  say  nothing  of  the  absence  of 
identlflcation  by  means  of  a  statement  that 
these  are  the  exhibits  referred  to  In  the 
bill  of  exceptions.  From  the  recital  In  the 
bill  of  exceptions  we  know  that  there  were 
exhibits  attached  to  the  petition  for  certio- 
rari, which  were  presented  to  the  Judge; 
but  we  do  not  know,  nor  is  there  any  way 
of  determining,  how  many  exhibits  were  at- 
tached to  this  petition  when  it  was  so  pre- 
sented, nor  have  we  any  intimation  whatever 
as  to  the  subject  to  which  the  exhibits  re- 
ferred. The  single  purpose  of  the  well- 
settled  rule,  laid  down  by  the  Supreme 
Court,  was  to  provide  for  the  Judge's 
verification  of  the  petition,  with  the  exhib- 
its presented  with  it,  and  tbtat  the  veri- 
fication should  be  definite  and  conclusive; 


and  tills  result  cannot  be  reached  by  a  state- 
ment merely  that  a  paper  attached  to  the  bill 
of  exceptions  Is  the  petition  for  certiorari 
which  was  in  fact  presoited,  when  the  majm* 
portion  of  the  petition  consists  of  exhibits, 
the  statements  and  contents  of  which  neces- 
sarily control  the  ruling,  as  in  the  present 
case,  and  the  verification  of  the  bill  of  ex- 
ceptions goes  no  further  than  to  inform  us 
that  there  were  exhibits  attached  to  the  pe- 
tition when  presented. 

Upon  an  examination  of  the  original  record 
in  Bekakas  v.  Macon,  supra,  we  find  but  one 
difference  between  the  record  in  that  case 
and  in  the  case  at  bar:  In  that  case  the  ac- 
knowledgment of  service  followed  the  certifi- 
cate of  the  clerk  of  the  lower  court,  and  In 
the  present  case  the  acknowledgment  of 
service  preceded  the  clerk's  certificate.  Under 
the  well-settled  rule  that  whatever  precedes 
the  certificate  of  the  Judge  is  verified  there- 
by, the  embodiment  of  a  petition,  the  sanction 
of  which  was  refused  in  the  bUl  of  exceptions 
(even  though  it  be  a  copy,  and  not  the  origi- 
nal), verifies  the  statements  and  asslgnmenta 
of  error  therein.  But  since  the  rule  Is  equally 
well  settled  that  what  succeeds  the  certifi- 
cate of  the  Judge  can  be  verified  only  so  far 
as  it  Is  identified  and  certified  by  the  recitals 
preceding  the  certificate.  It  follows  that  the 
Identification  and  certification  dependent  up- 
on the  recital  shall  be  complete,  unequivo- 
cal, and  absolute.  And  In  that  view  of  the 
matter  we  hold  that  when  a  plaintlfT  in  error 
attaches  a  copy  of  the  petition  to  the  bill  of 
exceptions,  instead  of  Incorporating  it  there- 
in, it  is  necessary  for  the  Judge  to  refer  to  the 
annexed  petition  by  citing  some  visible  marks 
of  identification  which  will  unequivocally 
Indicate  to  this  court  that  the  paper  referred 
to. is  beyond  question  identical,  as  to  its  con- 
tents, with  that  which  was  presented  to  the 
court  l>elow. 

Writ  of  error  dismissed. 


SOAK,  jr,,  absent  on  acoonnt  of  sldmeei. 
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HOPB  et  al.  v.  FIRST  NATIONAL  BANK 

OF  WALSENBUBG.     (No.  634.) 
<Sapreme  Conrt  of  Georgia.     Sept.  18,  1914.) 

(fifyZIa&u*  iy  the  Court.) 

1.  BVIDENCK     (S    348*)— DOCUMENTB— FOBKIQN 

Jttdgment  —  Tbanscbipt  —  SumCIENOT    OF 

CKsmriCATK. 

A  transcript  of  record  of  a  suit  in  the 
state  of  Colorado  was  certified  by  a  cierk,  who 
described  bimse}f  in  the  certificate  as  "clerk  of 
the  district  court  in  the  Third  judicial  district 
of  the  state  of  CMorado,  within  and  for  the 
county  of  Huerfano."  This  was  followed  by  the 
certificate  of  the  presiding  Judge  of  the  court, 
-which  began:  "I  [stating  the  name],  sole  pre- 
siding judge  of  the  district  court  of  the  Third 
judicial  district  within  and  for  the  county  of 
Huerfano."  Then  followed  the  certificate  of  the 
^erk  as  to  the  signature  and  judicial  character 
of  the  judge.  Held,  that  the  transcript  was  not 
■abject  to  the  objection  that  it  did  not  affirm- 
atively appear  that  the  county  in  which  the 
judgment  was  rendered  was  in  the  Thiid  judi- 
cial district  of  Colorado. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  II  1S61-138S;    Dec.  Dig.  I  348.*] 

2,  Appiai  and  Erbob  (|  1051*)— Tbiai,  ({ 121*) 
— DocroMKKis— Cbbtifiid  Copt  of  Indiot- 
Mxnr  ANP  Plea— Abouhkrt  of  Couirsxu 

Where,  in  order  to  discredit  a  witness  in- 
troduced by  one  party,  the  other  introduced  in 
'evidence  certified  copies  of  indictments  against 
•uch  witness  for  cattle  stealing,  with  pleas  ot 
cuilty  entered  thereon,  and  judgments  sentenc- 
Ing  him  to  the  penitentiary  for  a  prescribed  time, 
there  was  no  reversible  error  in  allowing  an- 
other witness  to  testify  that  he  was  present 
when  the  pleas  of  guilty  were  entered,  and  aft- 
erward saw  the  convict  in  the.  penitentiary; 
i)or  was  there  error  in  allowing  counsel  for  the 
party  wiio  thus  offered  the  impeaching  evidence 
to  argue  that  the  convicted  person  was  in  the 
penitentiary. 

[Ed.  Note.— 'For  other  cases,  see  Appeal  and 
Error,  ,Cent  Dig.  ||  4161-4170:  Dec  Dig.  { 
1051 ;»  Trial,  Cent  Dig.  H  294r-298,  300;  Dec 
Dig.  i  121.*] 

.3.  Evidence  (§8  262,  268*)— Pbattdulent  Con- 

VETANCE8    (g   286*)— ADIUBSIONB  —  DEPOSI- 
TIONS—USE  IK  Okbzb   Action  —  Sseasa 
AsxDB  Deed. 
If  a  party  to  one  proceeding  gives  testimony 
1>y   depositiona  or  answers   to   interrogatories, 
which  contain  admissions  against  his  interest 
in  a  subsequent  proceeding  against  him  such  ad- 
missions may  be  offered  in  evidence  without  read- 
ing the  entire  former  testimony  of  the  witness. 

(a)  So  doing  does  not  make  the  party,  whose 
admissions  were  introduced  in  evidence,  the 
witness  of  the  adverse  party  introducing  them. 

(b)  Where,  in  supplementary  proceedings  for 
the  purpose  of  discovering  property  from  which 
the  amount  of  a  judgment  could  be  realized, 
under  the  laws  of  Colorado,  evidence  was  taken 
by  depositions,  and  subsequently,  in  a.  proceed- 
iDg  in  this  state,  admissions  contained  in  such 
depositions  given  by  parties  to  the  record  were 
offered  in  evidence,  testimony  of  a  member  ot 
the  Colorado  bar,  explanatory  of  the  law  of  that 
state  with  reference  to  the  taking  of  such  dep- 
ositions, was  not  subject  to  the  objection  on  tiie 
ground  that  the  law  of  Colorado  would  not  be 
binding  in  this  forum,  where  the  plaintiffs  were 
•uing  on  the  foreign  judgment  and  also  seek- 
ing to  attack  a  deed  and  subject  land  conveyed 
by  it 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.Dig .  ||  1019-1021, 1029-1060 ;  Dec.  Dig.  §{ 
262,  265  ;•  Fraudulent  Conveyances,  Cent  Dig. 
a  822-825, 837-834,  863-866 ;  Dec  Dig.  |  286.*] 


4.  Jttdousnt  (II  822,  823*}— Fobeiqn  Txtdq- 
ment— conclusivenebs— mabbied  women— 
Validity  of  Judgment— What  Law  Gov- 

EBNS. 

Where  a  promissory  note  was  signed  in  the 
state  of  Colorado  by  three  persons  tiiere  resid- 
ing, and  in  a  suit  there  brought  against  them, 
with  personal  service,  judgment  was  rendered 
against  them,  in  a  snbsequent  suit  upon  the 
judgment  in  this  state,  commenced  by  attach- 
ment, the  Colorado  judgment  was  conclusive  of 
the  indebtedness  by  the  defendants,  and  one  ot 
them,  whose  property  was  attached,  could  not 
go  behind  the  judgment  and  plead  that  she  in 
fact  signed  the  note  as  a  surety,  being  at  the 
time  a  married  woman,  and  that  under  the 
laws  of  this  state,  a  married  woman  could  not 
become  a  surety. 

[Ed.  Note.— For  oQxei  cases,  see  Judgment 
Cent  Dig.  U  1454,  148&-1490,  1491,  1496- 
1500,  1601-1»)3 ;   Dec  Dig.  H  822,  823.*] 

5.  StirnciENcT  of  Evidence. 

The  verdict  was  abundantly  supported  by 
the  evidence,  anfl  none  of  the  grounds  of  the 
motion  for  a  new  trial  require  a  reversal. 

Error  from  Superior  Cknirt,  Gordon  County; 
A.  W.  FIte,  Judge. 

Action  by  the  First  National  Bank  of  Wal- 
senbnrg  against  Carl  B.  Hope  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

The  First  National  Bank  of  Walsenburg 
sued  out  an  attachment  in  the  superior  court 
of  Gordon  county  for  the  sum  of  $2,166  prin- 
cipal, beside  interest,  against  Can  B.  Hope, 
Bertha  Hope,  and  Mrs.  P.  T.  Kimbrell,  as 
nonresidents.  The  attachment  was  levied  on 
a  tract  of  land  in  Gordon  county,  containing 
about  160  acres.  OSie  declaration  in  attach- 
ment alleged  that  the  plaintiff  had  recovered 
a  judgment  In  a  district  court  of  Colorado 
for  the  amount  of  the  indebtedness  claimed 
atrainst  the  three  defendants,  based  on  a 
certain  promissory  note;  tliat  there  was  no 
property  of  Carl  B.  Hope  or  Bertha  Hope  In 
this  state,  and  both  were  nonresidents;  and 
that  the  writ  of  attachment  had  been  levied  on 
the  land  as  that  of  Mrs.  KimbrelL  In  aid  of 
the  attachment,  the  plaintiff  filed  an  equitable 
proceeding,  alleging  that  at  the  time  when 
the  note  on  which  the  judgment  was  rendered 
was  executed,  Mrs.  Kimbrell  was  the  owner 
of  the  land  levied  on;  that  subsequently  she 
and  her  husband  executed  and  delivered  to 
George  A.  Kimbrell,  the  son  of  her  husband 
by  a  former  marriage,  a  deed  purporting  to 
convey  to  him  the  land  in  consideration  of 
$1,000 ;  that  the  other  two  signers  of  the  note 
were  possessed  of  little  property,  and  the  debt 
was  contracted  mainly  on  the  responsibility  of 
Mrs.  Kimbrell ;  that  George  A  Kimbrell 
paid  nothing  for  the  land,  and  the  conveyance 
was  made  In  order  to  defeat  the  plalntlS 
in  the  collection  of  the  debt  mentioned;  that 
Mrs.  Kimbrell  concealed  or  disposed  of  all 
visible  property  or  assets  owned  by  her  In  the 
state  of  Colorado ;  that  the  other  two  signers 
of  the  note  were  her  daughter  and  son-in-law, 
and  were  without  means  from  which  the  debt 
could  be  realized;    and  that  the  pretended 
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deed  constltated  a  dond  upon  tbe  tlfle  of 
Sfrs.  Elmbrell,  and  would  prevent  the  land 
from  selling  for  a  reasonable  valuation,  so 
that  the  plaintiff  could  collect  the  debt  there- 
from. And  It  was  sought  to  obtain  a  decree 
declaring  that  the  land  was  subject  to  the 
execution,  and  that  George  A.  Klmbrell  bad 
no  title  by  virtue  of  the  conveyance  to  blm. 

Mrs.  Klmbrell  denied  that  there  was  any 
fraud  in  the  conveyance  from  her  to  George 
A.  Klmbrell,  and  alleged  that  she  had  sold 
the  property  to  him  for  $2,600,  which  was 
paid  in  cash,  and  that  subsequently  her  house 
was  broken  open  and  the  money  was  stolen 
from  her.  She  denied  any  fraud  or  conceal- 
ment of  her  property,  and  alleged  that  the 
note,  on  which  the  Judgment  in  Colorado 
was  obtained,  was  given  for  money  borrowed 
by  Carl  B.  and  Bertha  Hope,  and  that  she 
was  merely  a  surety  or  grantor,  who  received 
no  part  of  the  consideration.  George  A. 
E^lmbrell  answered,  denying  all  fraod,  and 
averring  that  he  bought  the  land  in  good 
faith  from  Mrs.  Klmbrell  for  $2,500  In  cash. 

The  two  cases  were  tried  together.  The 
Jury  found  in  favor  of  the  plalntlfr  against 
the  defendants  for  the  amount  sued  for,  and 
also  in  favor  of  the  plaintiff  on  the  Issues 
Involved  in  tbe  equitable  proceeding  to  set 
aside  the  deed  and  subject  the  land.  The  de- 
fendants moved  for  a  new  trial,  which  was 
denied,  and  they  excepted. 

S.  P.  Maddoz,  of  Dalton,  and  T.  W.  Skelly 
and  J.  O.  B.  Erwln,  both  of  Calhoun,  for 
plaintiffs  In  error.  Neel  &  Neel,  of  Carters- 
vlUe,  and  F.  A.  Oantrell,  of  Calhoun,  for 
defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Certain  transcripts  of  a  suit 
and  Judgment  in  Colorado  were  offered  In 
evidence  by  the  plaintiff.  The  defendants 
objected  to  them  on  the  ground  that  it  did 
not  afirmatively  appear  that  the  county  in 
which  the  Judgment  was  rendered  was  In  the 
Third  Judicial  district  of  Colorado.  This 
objection  was  overruled.  The  transcript  pur- 
ported to  be  that  of  a  suit  in  the  district 
court  of  the  Third  judicial  district  of  Colo- 
rado, in  the  county  of  Huerfano.  It  was 
certified  under  the  act  of  Congress  (Civil 
Code  leiO,  !  5824).  The  first  certificate  of 
the  clerk  began: 

"I,  Henry  Blickmann,  clerk  of  the  district 
court,  in  the  Third  judicial  district  of  the  state 
of  Colorado,  within  and  for  tbe  county  of 
Huerfano,  do  hereby  certify  that  said  district 
court  is  a  court  of  record,"  etc. 

It  was  signed  officially,  and  tbe  seal  of  tbe 
district  court  was  attached.  This  was  fol- 
lowed by  tbe  certificate  of  tbe  presiding  Judge 
as  to  the  attestation  of  the  clerk  and  his 
offiiclai  character.    It  began: 

"I,  Henry  Hunter,  sole  presiding  judge  of  the 
district  court  of  the  Third  judicial  district 
within  and  for  the  county  of  Huerfano,  do 
hereby  certify  that  said  court  is  a  court  of  rec- 
ord, having  a  seal,  and  general  jurisdiction  in 
all   matters   at  law   and  in  eqoity   under  the 


Constitution  and  laws  of  tbe  state  of  Oolorado," 
etc. 

Then  followed  the  certificate  of  the  derk 
In  regard  to  the  signature  of  the  Judge  and 
his  official  character,  which  contained  the 
statement  that  "tbe  district  court  of  the 
Third  Judicial  district  of  tbe  state  of  Colo- 
rado, within  and  for  tbe  county  of  Huerfano 
In  said  state,  is  a  court  of  record,"  eta  It 
requires  no  argument  to  show  that,  from  the 
certificates  both  of  the  clerk  and  tbe  Judge, 
it  appeared  that  Huerfano  county  was  In 
the  Third  Judicial  district 

The  certification  is  entirely  unlike  that  In- 
volved In  Buck  V.  Grimes,  62  Ga.  605,  where 
tbe  presiding  judge  of  a  court  In  North  Caro- 
lina merely  described  himself  in  his  certifi- 
cate as  "Judge  of  the  superior  court  of  the 
state  aforesaid,  holding  the  courts  of  tbe  Sec- 
ond Judicial  district  of  tbe  state  aforesaid." 
The  Judgment  of  which  a  transcript  was  cer- 
tified in  that  case  was  rendered  in  Pitt  coun- 
ty, N.  C.  It  was  held  that  It  did  not  affirm- 
atively appear  from  the  Judge's  certificate 
that  Pitt  county  was  within  the  Second  Judi- 
cial district.  Nor  is  tbe  present  case  like 
that  of  Taylor  r.  McKee,  118  Ga.  874,  45  S.  B. 
672,  where  it  was  held  that,  under  tbe  act 
of  Congress  relating  to  tbe  authentication  of 
judicial  records,  the  certificate  of  the  Judge 
must  show  that  he  presides  in  the  court  from 
which  the  record  comes,  and  that  its  omission 
to  do  so  cannot  be  supplied  by  an  additional 
certificate  to  that  effect  from  the  clerk. 

[2]  2.  Over  objection,  tbe  court  allowed 
a  witness  on  behalf  of  tbe  plaintifl  to  testi- 
fy that  he  was  present  in  the  court  in  Oolo- 
rado and  heard  George  A.  Klmbrell  plead 
guilty  to  two  different  charges  of  cattle  steal- 
ing, and  that  the  witness  afterward  saw  Klm- 
brell in  the  penitentiary.  Objection  was  also 
made  to  allowing  counsel  for  the  plaintiff 
in  bis  argument  to  state  that  Klmbrell  was 
In  the  penitentiary.  The  objection  was  based 
on  the  ground  that  this  occurred  after  the 
making  of  the  deed,  and  was  Irrelevant,  and 
also  because  there  was  better  evidence  of 
the  plea  of  guilty.  George  A.  Klmbrell  was 
a  defendant  In  tbe  equitable  proceeding,  and 
was  the  person  claiming  to  own  tbe  land 
sought  to  be  subjected  to  the  attachment  He 
was  a  witness  for  the  defendants.  It  was  com- 
petent to  prove  that  he  had  been  convicted 
of  a  crime  involving  moral  turpitude,  in  or- 
der to  discredit  him.  The  plaintiff  intro- 
duced in  evidence,  without  objection,  certi- 
fied copies  of  two  Indictments  in  Colorado 
against  George  A.  Klmbrell,  charging  him 
with  catUe  stealing,  together  with  pleas  of 
guilty,  and  judgments  imposing  upon  blm 
sentences  to  serve  in  the  penitentiary,  togeth- 
er with  the  criminal  capias,  tbe  mittimus, 
and  the  return  thereon.  We  fall  to  see  how 
the  testimony  of  the  witness  that  be  beard 
the  accused  person  make  these  pleas  of  guilty, 
and  subsequently  saw  him  In  tbe  penitentiary, 
could  be  harmful  error;  nor  was  there  eroor 
in  allowing  the  argument  of  counsel. 
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[3]  3.  It  appeared  that  In  the  state  of  Colo- 
rado there  was  a  statute  providing  for  pro- 
ceedings supplemental  to  an  execution,  for 
the  purpose  of  discovering  vrhether  the  de- 
fendants therein  had  any  property  or  not;  and 
that  under  this  statute  the  plaintiff  In  the 
present  case,  after  obtaining  a  Judgment  and 
execution  In  Colorado,  examined  Qeorge  A. 
Klmbrell  and  Mrs.  ElmbreU.    This  occurred 
before  the  present  suits  were  Instituted.    On 
the  trial  of  the  suits  at  bar,  counsel  for  the 
parties  entered  Into  an  agreement  In  regard 
to  the  use  of  a  copy  of  the  Colorado  record. 
The  court  stated  the  agreement  to  be  that 
"the  record  was  to  be  read,  or  any  portion,  by 
either  party  desiring  it,  as  I  understood  It." 
Counsel  for  the  plaintiff  proposed  to  read  In 
evidence  certain  portions  of  the  testimony  of 
Mrs.  ElmbreU.  and  of  George  A.  Klmbrell, 
which  he  offered  as  admissiona     Objection 
was  made  that  the  detached  portions  of  this 
evidence  taken  in  Colorado  could  not'  be  read 
without  reading  the  entire  evidence  of  such 
witnesses.    These  grounds  of  the  motion  fall 
to  set  out,  with  any  degree  of  distinctness, 
what  was  read  as  admissions,  and  perhaps 
might  be  disregarded.    But  error  was  also  as- 
signed upon  a  charge  ct  the  court  to  the  ef- 
fect that  counsel  had  argued,  in  the  hearing 
of  the  Jury,  that  a  party  who  introduced  in 
evidence  parts  of  the  record  was  bound  by 
the  evidence  of  the  witness,  from  whose  for- 
mer evidence  such  parts  were  read,  and  that 
this  was  not  correct    Accordingly  we  deem 
it  proper  to  say.  tiiat  there  Is  no  law  which 
prevents  a  party  In  a  litigation  from  offering 
In  evidence  admissions  made  by  one  of  the 
adverse   parties,   although   such   admissions 
may  be  contained  in  testimony  given  by  such 
party  in  another  proceeding.    Nor  is  it  neces- 
sary that  the  person  offering  admissions  con- 
tained in  evidence,  given  by  such  party  In 
another    state   and    in   another   proceeding, 
should  offer  the  entire  evidence  of  the  wit- 
ness then  given.    Nor  in  offering  the  admis- 
sion of  a  party  to  a  case,  though  that  admis- 
sion may  occur  in  evidence -given  by  him  in 
another  proceeding,  does  the  party  introduc- 
ing such  admission  mate  the  adverse  party 
his  witness.    If  admissions  made  by  a  party, 
when  testifying  orally  as  a  witness  in  an- 
other case  or  proceeding,  may  generally  be 
proved  by  parol,  yet,  where  the  former  testi- 
mony Is  in  the  form  of  depositions  or  answers 
to  interrogatories,  there  can  be  no  objection 
to  introduclog  the  admissions  contained  in 
tbem.    Maxwell  v.  Harrlsiui,  8  Qa.  61(5),  66, 
52  Am.  Dec.  3S5;    Whitlock  v.  Crew,  28  Ga. 
288(3) ;    Sizer  v.  Melton,  129  Ga.  144(3),  148, 
58  S.  B.  1055. 

In  connection  with  the  record,  of  which 
certain  parts  wera  thus  read  as  admissions, 
a  member  of  the  bar  of  Colorado,  who  repre- 
sented the  plaintiff  there,  testified  as  to  the 
manner  in  which  the  depositions  came  to  be 
taken,  and  stated : 

"In  the  sUtte  of  Colorado  we  may  put  the 
adverse  party  [parties]  on  the  stand  and  inter- 


rogate them  as  on  cross-czamlnation,  but  are 

not  bound  by  their  evidence." 

Objection  was  raised  to  this  evidence  on 
the  ground  that  the  law  of  Colorado  would 
not  be  binding  in  this  forum,  where  the  plain- 
tiffs are  seeking  to  attack  the  deed,  but  that 
the  weight  and  effect  of  the  evidence  would 
be  controlled  by  the  laws  of  this  state.  As 
explanatory  of  the  Colorado  law  under  which 
the  depositions  were  taken,  not  in  the  present 
case,  but  in  supplementary  proceedings  under 
the  execution  there  obtained,  the  evidence 
was  not  amenable  to  the  objection  raised 
against  it. 

[4]  4.  In  the  attachment  suit  the  court  di- 
rected the  Jury  to  find  for  the  plaintiff  the 
amount  of  the  Colorado  Judgment,  with  cer- 
tain credits  wtiich  it  was  admitted  should  be 
placed  thereon.    It  was  contended  that  Mrs. 
Klmbrell  was  a  married  woman,  and  by  the 
laws  of  this  state  could  not  become  a  surety;, 
that  the  Colorado  Judgment  against  her  on 
the  note  would  contravene  the  public  policy 
of  this  state,  If  she  was  a  surety;  and  that 
the  court  cut  off  this  defense.   To  this  conten- 
tion there  are  two  conclusive  answers:   First 
The  note  was  given  In  (Colorado,  where  the 
parties  were  domiciled,  and  its  validity  and 
effect  would  be  determined  by  tbe  laws  of 
that  state,    avil  Code  1910,  I  a    The  evi- 
dence showed  tiuit  in  Colorado  a  married 
woman  may  contract  like  a  feme  sole.    Sec- 
ond.   Mrs.  Klmbrell  was  regularly  served  in 
the  suit  In  C!olorado,  where  she  resided,  and 
Judgment  was  obtained  against  her.     This 
was  a  conclusive  adjudication  that  she  owed 
the  debt    QvU  Code  1910,  %  6672  (Const  U. 
S.  art  4,  i  1).    When  sued  on  that  Judgment 
In  (Georgia,  she  could  not  go  behind  it,  in 
order  to  set  up  a  defense  as  against  the  orig- 
inal note,  on  which  the  Judgment  was  predi- 
cated.   The  effort  to  analogize  a  foreign  Judg- 
ment based  on  such  a  note  to  a  Judgment  in 
a  divorce  suit  rendered  in  a  foreign  court, 
with  service  only  by  publication,  and  where 
the  marital  status  of  citizens  of  this  state 
may  be  Involved,  Is  not  well  founded.     Nor 
does  the  rule  that  the  method  of  conveying 
real  property  located  in  this  state  is  fixed  by 
the  local  law  furnish  any  basis  for  the  effort 
to  go  behind  a  Judgment  rendered  in  a  for- 
eign state  upon  a  note  there  executed  and 
after  regular  service. 

[5]  6.  Several  of  the  grounds  complaining 
of  the  admission  of  evidence  failed  to  state 
the  evidence  to  which  objection  was  taken. 
One  ground  referred  to  a  controversy  in  re- 
gard to  permitting  counsel  for  the  plaintiff 
to  examine  Mrs.  Klmbrell  in  reference  to  wilt- 
ing a  certain  letter,  without  opening  the  door 
to  cross-examination  as  to  all  matters  in  the 
case;  but  the  ground  did  not  show  what  tes- 
timony was  elicited  from  Mrs.  KimbreU  by 
such  examination,  or  In  fact  that  she  was  so 
examined  at  all,  except  by  Inference  or  by 
the  aid  of  the  brief  of  evidence;  nor  did  it 
show  that  her  counsel  offered  to  cross-ex- 
amine her,  or  on  what  subject    It  mere'y 
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appeared  that  tan  Ot  ber  counsel  stated  to 
the  court  that  he  Insisted  on  the  right  to 
cross-examine  her  *%b  to  anything  we  might 
desire  to  cross-examine  her  about  To  which 
the  presiding  judge  responded,  "I  will  over- 
rule you  on  that"  In  several  respects  the 
charges  of  the  court  complained .  of  were 
somewhat  Inaccurate.  But,  In  view  of  the 
evidence  and  of  the  general  charge,  there 
was  nothing  requiring  a  new  trial.  The  ver- 
dict of  the  jury  w^  abundantly  supported 
by  the  evidence,  and  none  of  the  grounds  of 
the'  motion  for  a  new  trial  present  any  rea- 
son for  a  reversal. 

Judgment  affirmed.  All  the  Justices  am- 
cnr. 

as  Oa.  App.  243) 

GEORGIA  RY.  &  POWER  CO.  v.  J.  M.  HIGH 

CO.     (No.  5303.) 
(Court  of  Appeals  of  Georgia.    Sept  23,  1914.) 

(ByUabu*  by  tht  Court.) 

1.  CEBTIOBABI    (§    60*)— DiSlUSSAL— RiOHT    TO 

Kknew— "Case." 

A  petition  for  certiorari  is  a  "case,"  with- 
in the  ordinary  tignification  of  that  term,  and 
under  Civ.  Code  1910,  i  4381.  the  case  may  be 
renewed  within  six  months  after  dismissaL 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  {{  153-167;   Dec.  Dig.  |  60.* 

For  other  definitions,  see  Words  and  Phrases, 
Fimt  and  Second  Series,  Case.] 

2.  CotJBTs  (I  99*)  —  Law  of  tbcb  Cam  —  Aw- 

SWER  IN  CKXTIOBABI— SUFFICUNOY. 

The  plaintiff  in  certiorari  having  taken  an 
order  requiring  an  answer  to  be  filed,  in  accord- 
ance with  the  decision  of  this  court  in  this 
case  (High  v.  Georgia  Ry.  &  Power  Co.,  12  Ga. 
App.  605,  77  S.  E.  688),  and  the  magistrate 
having  thereupon  filed  an  answer  which  the 
judge  of  the  superior  court  held  to  be  sufficient, 
and  there  being  no  exception  to  this  holding, 
his  ruling  as  to  this  matter  became  the  law  oi 
the  case. 

[Ed.  Note.— For  other  cases,  see  Courts,  (3ent 
Dig.  i  340 ;   Dec.  Dig.  i  99.*I 

3.  Cebtiobabi  (§  42*)— Vebification  or  Peti- 
tion—Answer^Excewion. 

The  allegations  of  the  petition  for  certio- 
rari were  sufficiently  verified  by  an  answer 
which  referred  to  and  adopted^  the  answer  of 
the  magistrate  to  a  former  petition  for  certio- 
rari, between  the  same  parties,  complaining  of 
the  same  rulings  and  containing  statements 
practically  identical  with  those  of  the  pending 
petition,  the  superior  court  having  granted  an 
order  allowing  this  irregular  answer,  and  there 
being  no  exception  to  that  order. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  gi  64r-78,  76-79,  81-84,  87;  Dec. 
Dig.  S  42.*] 

4.  BzsMFTioNS   ((  48*)  —  Waoks  —  Gabnish- 

MENT   PB0CE89— "LaBOBEB." 

The  question  as  to  whether  an  employe  Is 
a  laborer  in  such  a  sense  as  to  exempt  his  daily, 
weclcly,  or  monthly,  wages  from  the  process  of 
gamighment  is  determined  by  whether  the  ma- 
jor portion  of  the  services  to  be  rendered  as  a 
whole  by  him  under  the  contract  consist  of  the 
performance  of  physical  labor,  or  whether  his 
employment  principally  depends  upon  tbe  exer- 
cise of  mental  faculties ;  and,  in  the  application 
of  this  rule  to  a  particular  case,  examination  is 
to  be  directed  to  the  time  embraced  in  the  dura- 
tion of  the  contract  as  a  whole,  and  not  to  seg- 
regated  portions    of   it,  examined    apart   from 


each  other  after  a  separation.  In  ascertaining 
whether  the  duties  performed  by  an  employe  are 
mainly  mental  in  their  character,  or  physical, 
a  contractual  period  of  employment  embracing 
a  month  cannot  be  .so  divided  that  a  minority 
of  tbe  days  on  which  the  particular  duties  were 
mainly  mental  can  be  separated  from  other  days 
on  which  the  duties  to  be  performed  were  wholly 
physical,  so  as  to  adjudge  that  the  wages  earned 
on  the  days  In  which  the  employ^  was  engaged 
In  duties  mainly  mental  were  subject  to  the 
process  of  garnishment 

[Ed.  Note. — For  other  cases,  see  Exemptions, 
Cent.  Dig.  {{  64-72;    Dec.  Dig.  g  48.*] 

5.   OVERRUrjNQ  OF  CBBTIOBABI— DiBECTIOW. 

Under  the  ruling  of  this  court  in  High  v. 
Georgia  Ry.  &  Power  Co.,  supra,  and  in  view 
of  the  order  of  the  judge  of  the  superior  court, 
approving  and  accepting  the  Irregular  answer 
of  the  magistrate,  tbe  court  erred  in  overruling 
the  certiorari.  The  evidence  demanded  that  the 
certiorari  be  sustained ;  and  direction  is  given 
that  the  court  pass  an  order  sustaining  the 
certiorari  and  entering  a  final  Judgment  in  ta.- 
vor  of  the  garnishee. 

Brror  from  Superior  Court,  Fnlton,  Comi- 
ty;   Jno.  T.  Pendleton,  Judge. 

Certiorari  by  the  Georgia  Railway  ft  Pow- 
er Company  against  the  J.  M.  High  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed,'  with  direction. 

The  petition  for  certiorari  was  by  the  Geor- 
gia Railway  &  Power  Company.  According  t» 
the  allegations  of  the  petition,  the  J.  M.  High 
Company  obtained  a  judgment  against  one 
Ramey,  and  sued  out  process  of  garnishment, 
which  was  served  upon  Oie  Georgia  Railway 
ft  Power  (Company.  Upon  a  traverse  of  the 
answer  of  the  garnishee,  only  one  witness  tes- 
tified. The  only  point  at  Issue  was  whether 
the  monthly  wages  of  Ramey  were  exempt 
from  garnishment  as  was  Insisted  by  the  gar- 
nishee. The  justice  of  the  peace  held  that  a 
portion  of  the  defendant's  wages  (suffldently 
large  to  discharge  the  plaintitCs  judgment) 
was  subject  to  garnishment,  and  entered  Judg- 
ment against  tbe  garnishee  tor  the  amount  of 
the  Judgment  against  the  defendant  In  tbe 
petition  for  certiorari  exception  is  taken  to  tbe 
Judgment  against  the  garnishee,  as  b^ug  con- 
trary to  law  and  to  the  evidence.  It  appears, 
from  the  certiorari,  that  the  same  exception 
had  been  presented  by  the  garnishee  In  a  pre- 
vious petition  for  certiorari,  which,  under  a 
judgment  of  this  court,  was  dismissed  by 
the  superior  court  because  of  tbe  failure  of 
the  plaintiff  In  certiorari  to  take  timely  ac- 
tion in  cfllllhg  tbe  court's  attentl<»  to  the 
magistrate's  falltire  to  answer  at  tbe  first 
term.  i.  M.  High  Co.  v.  Georgia  Railway  ft 
Power  Co.,  12  Ga.  App.  505,  77  S.  B.  68&  The 
judgment  of  the  Court  of  Appeals,  upon  re- 
mittitur, was  made  the  judgment  of  the  su- 
perior court  on  March  31,  1913,  and  on  April 
29,  1913,  the  present  petition  for  certiorari, 
brought  iQ  renewal  of  the  former  petition, 
was  sanctioned;  and  on  the  same  day  the 
writ  of  certiorari  issued,  returnable  to  tbe 
July  term,  1913,  of  Fulton  superior  coart 
At  tbe  July  term,  the  magistrate  having  fall- 
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ed  to  answer,  an  order  was  passed  by  Hon. 
W.  D.  Ellis,  one  of  the  judges  of  the  Fulton 
superior  court,  extending  the  time  within 
which  the  magistrate  could  file  his  answer, 
and  allowing  him  until  the  September  term, 
1913,  to  file  It,  "subject  to  legal  objection." 
At  the  September  term,  no  answer  having  yet 
been  filed,  Hon.  Geo.  L.  Bell,  one  of  the  judg- 
es of  the  Fulton  superior  court,  on  motioix  of 
counsel  for  the  plaintiff  In  certiorari,  issued 
a  rule  nisi,  which  was  served  on  the  magis- 
trate, requiring  him  to  show  why  he  was  not 
In  contempt  of  court  On  September  15, 1913, 
the  ma^trate  tiled  an  answer,  stating  that 
"the  trial  resulted  in  the  disposition  of  the 
cause  as  alleged,"  and  that  he  had  previously 
answered  a  certiorari  In  the  same  cause, 
sanctioned  on  July  17,  1912,  by  Hon.  John  T. 
Pendleton,  judge  of  the  Fulton  superior  court, 
and  that  the  answer  to  that  certiorari  was 
a  true  answer  to  the  present  certiorari,  and 
be  asked  that  his  previous  answer  be  allowed 
as  his  answer  in  this  case.  When  the  case 
was  reached  in  its  order  at  the  September 
term,  1913  (September  19X  Judge  BeU  passed 
an  order  allowing  this  answer,  counsel  for 
both  parties  being  present  and  no  objection 
being  made.  On  November  6,  1913,  a  motion 
to  dismiss  the  certiorari,  made  by  counsel  for 
J.  M.  High  Company,  was  overruled  by  Judge 
Pendleton,  and  there  was  no  exception  to  this 
ruling.  The  motion  to  ditimi^ia  was  os  the 
following  grounds: 

"(1)  Because  the  same  was  not  served  on  O. 
H.  Fuckctt,  J,  P.  of  the  469th  district  Q.  M. 
[the  magistrate  whose  judgment  was  complained 
of  in  the  petition  for  certiorari],  or  service  ac- 
knowledged or  waived.  The  acknowledgment  of 
service  shown  in  the  record  io  said  cause  re- 
fers only  to  the  certiorari  of  date  of  July  17, 
1912,  being  the  certiorari  sought  to  be  renewed 
by  the  petition  in  above  cause,  and  for  this  rea- 
son the  order  *  •  •  reguirine  said  Puckett 
to  answer  is  null  and  void  and  of  no  effect,  and 
likewise  the  answer  so  filed-  by  said  Puckett  Is 
anil  and  void  and  of  no  effect.  (2)  Said  peti- 
tion in  above  canae  does  not  allege,  nor  does  any 
exhibit  or  certificate  thereto  show,  that  the 
costs  of  the  superior  court  on  the  original  cer- 
tiorari in  said  cause  were  paid  at  the  time  or 
prior  to  tlie  petition  rebringing  or  renewing 
same ;  this  prepayment  of  costs  being  a  prereq- 
uisite of  the  law  where  a  suit  is  brought  over  or 
renewed.  (3)  Said  petition  for  certiorari  should 
be  dismissed  for  the  further  reason  that  the  peti- 
tioner has  not  complied  with  the  law  relative 
[to]  giving  bond,  in  that  the  instrument  ;pur- 
porting  to  be  a  bond  is  not  signed  by  an  officer 
of  said  corporation  authorized  by  law  to  sign 
such  bonds.  (4)  Said  petition  for  certiorari 
should  be  dismissed  for  the  reason  that  no  legal 
affidavit  as  required  by  law  was  made  before 
the  application  or  petition  for  certiorari  was 
filed  and  the  writ  granted;  the  affidnvifin  said 
cause  being  sworn  to  before  L.  F,  Wynne,  the 
claim  agent  and  an  employ^  of  said  petitioner 
in-  certiorari.  In  support  of  this  fact  movant 
attaches  hereto  an  aflidavit  of  J.  Y.  Smith,  an 
attorney  at  law  of  the  Atlanta  bar,  which  is 
marked  'Exhibit  A'  and  which  speaks  for  it- 
self. (6)  Said  petition  should  be  dismissed  on 
the  further  ground  that  on  the  2lst  day  of  No- 
vember, 1912,  a  motion  to  dismiss  the  original 
certiorari,  on  the  ground  that  no  answer  bad 
been  filed  by  the  magistrate  on  the  first  day 
of  the  September  term.  1912,  to  which  term 
said  certiorari  was  returnable,  as  required  by 


law,  and  that  no  further  time  bad  been  given, 
and  that  it  was  then  too  late  at  a  subsequent 
term,  to  wit,  at  the  November  term,  to  take  an 
order  for  said  answer  to  be  filed.  Said  motion 
was  overruled  by  the  court,  and  a  judgment 
was  rendered  on  said  21st  day  of  May.  1912, 
sustaining  the  certiorari  and  reversing  the  judg- 
ment in  the  conrt  below,  from  which  said  judg- 
ment of  Hon.  J.  T.  Pendleton,  judge  of  the  su- 
perior court,  the  said  J.  M.  High  Company  sued 
out  bill  of  exceptions  to  the  Conrt  of  Appeals  of 
Georgia,  assigning  error  upon  its  motion  to  dis- 
miss. The  Court  of  Appeals  in  due  course  re- 
versed the  judgment  of  the  Fulton  superior 
court  •  •  •  and  on  the  31st  day  of  March, 
1913,  Hon.  J.  T.  Pendleton,  judge  of  the  supe- 
rior court  of  the  Atlanta  circuit,  signed  an  order 
or  judgment  making  the  judgment  of  the  Court 
of  Appeals  the  judgment  of  the  superior  court  of 
Fulton  county,  •  •  •  In  said  cause,  which 
put  an  end  to  said  cause.  Said  first  proceed- 
ings, being  made  null  and  void  by  said  judgment 
aforesaid,  renders  the  application  to  renew  the 
same  of  no  effect  and  void." 

After  the  motion  to  dismiss  the  certiorari 
had  been  overruled,  Judge  Pendletrai  an- 
nounced that  "the  answer  was  Illegal,  In 
that  It  referred  to  and  adopted  the  answer 
In  a  former  case."  He  refused  to  grant  an 
order  requiring  the  magistrate  to  amend  and 
perfect  the  answer  wlthont  reference  to  the 
prevlons  case,  and  oyermled  the  certiorari, 
on  the  gronnd  that: 

"The  answer  does  not  answer  the  allegations 
of  (act  in  the  petition  wherdn  it  sets  out  the 
allegations  of  the  witnesses." 

To  these  rulings  the  plaintiff  In  certiorari 
excepted. 

0.  B.  Rosser,  Jr.,  and  Colquitt  &  Conyers, 
all  of  Atlanta,  for  plaintiff  in  error.  L.  F. 
McClelland  and  M.  Hersberg,  both  of  Atlanta, 
for  defendant  in  error. 

RUSSELLi,  0.  J.  (after  stating  the  &cts  as 
above).  [2]  As  will  be  seen  from  the  state- 
ment of  facts,  the  petition  for  certiorari 
now  before  us  came  up  In  tarn  before  each 
of  three  judges  of  the  superior  court  of  the 
Atlanta  circuit  On  September  16,  1013,  in 
response  to  an  order  requiring  the  magis- 
trate to  file  an  answer  to  the  certiorari,  he 
filed  an  answer  which  adopted,  as  his  answer 
to  this  petition,  the  answer  made  by  him  in 
response  to  the  rule  issued  on  a  previous 
petition  for  certiorari  In  the  same  case;  the 
former  petition  being  practically  identical 
with  the  pending  petition.  The  judge  passed 
an  order  allowing  this  answer.  This  order 
cannot  be  treated  otherwise  than  as  an  ad- 
judication by  the  superior  court  that  the  an- 
swer was  sufficient  although  its  sufficiency 
depended  largely  upon  the  previous  answer. 
Consequently,  even  if  it  be  assumed  that 
the  court  erred  in  allowing  the  answer  to  the 
former  petition  for  certiorari  to  be  adopted 
by  mere  reference  to  the  files.  In  verification 
of  the  allegations  of  the  pending  petition, 
no  exception  to  this  was  filed,  and  the  ques- 
tion became  res  adjudieata,  and  thus  the 
law  of  the  case  became  fixed,  whether  the 
ruling  on  this  point  was  correct  or  not 

[S]  However,  In  Harlow  t.  Rosser,  28  Ga. 
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219  (perhaps  the  oldest  adjudication  on  the 
subject)  the  Supreme  CJourt  held:  The  alle- 
gations of  the  petition  for  certiorari  were 
sufficiently  verified  by  an  answer  which  re- 
ferred to  and  adopted  the  answer  of  the 
magistrate  to  a  former  petition  for  certiora- 
ri between  the  same  parties,  complaining  of 
the  same  rulings,  and  containing  statements 
practically  identical  with  those  of  the  pend- 
ing petition,  the  superior  court  having  grant- 
ed an  order  allowing  this  irregular  answer; 
there  being  no  exception  to  that  order. 

[4]  Looking,  then,  to  the  allegations  of  the 
petition  for  certiorari,  as  verified  by  the  an- 
swer thus  adopted,  it  is  only  necessary  to 
refer  to  one  of  the  Issues  presented,  because 
we  deem  the  ruling  upon  this  point  abso- 
lutely controlling.  The  plaintUf  traversed 
the  garnishee's  answer  that  it  was  not  In- 
debted to  the  defendant  The  basis  upon 
which  the  answer  to  the  garnishment  rested 
was  the  allegation  that  the  defendant  was  a 
laborer,  and  that  for  this  reason  his  wages 
were  exempt  from  garnishment  Evidence 
on  this  point  was  heard  in  the  Justice's 
court;  and  it  is  plain,  from  the  undisputed 
evidence,  that  by  far  the  major  portion  of  the 
defendant's  duties  were  physical  in  their  na- 
ture. There  were,  perhaps,  a  few  days  in 
the  month  upon  which.  In  examining  or  read- 
ing meters,  the  mental  labor  might  be  said 
to  have  preponderated  over  the  manual,  in 
the  classification  of  the  labor  performed  by 
him.  The  magistrate  separated  the  days  in 
which  the  defendant  labored  in  repair  work 
from  the  days  when  he  was  employed  in 
reading  meters,  and  held  that  in  the  pro- 
portion in  which  the  defendant's  service  was 
represented  by  thfe  days  on  which  he  read 
the  meters,  his  wages  were  subject  to  gar- 
nishment, thus  sustaining  the  traverse  to 
that  extent  As  has  been  frequently  held,  in 
determining  whether  an  employe  is  such  a 
laborer  as  that  his  monthly  wages  are  ex- 
empt from  garnishment  the  court  should 
ascertain  whether,  In  the  performance  of  his 
duties,  mental  labor  or  physical  labor  pre- 
dominates; and  this  Inquiry  is  addressed  to 
bis  services  as  a  whole,  in  view  of  the  pur- 
poses of  bis  employment  and  with  relation 
to  his  employment  as  a  whole,  without  re- 
gard to  any  dlvUlou  or  separation  as  to  time. 
See  Oliver  v.  Macon  Hardware  C!o.,  98  Ga. 
249,  25  S.  E.  403,  58  Am.  St  Rep.  300;  How- 
ell V.  Atkinson,  3  Ga.  App.  68,  69  S.  E.  316. 
For  instance.  If  a  clerk  in  a  store,  in  hand- 
ing out  goods,  helping  to  load  delivery  wag- 
ons, or  packing  and  unpacking  goods,  should 
be  employed  for  a  portion  of  the  day  in  some 
strictly  mental  task,  it  Is  not  contemplated 
that  the  day  shall  be  divided  and  the  propor- 
tion between  the  period  of  time  employed  In 
physical  labor  and  that  period  during  which 
mental  duties  predominates  shall  be  reached ; 
but  If  it  appears  that  the  greater  portion  of 
his  time  is  employed  in  manual  labor,  the 


nature  of  his  employment  would  be  deter- 
mined by  the  character  of  the  major  xtortion 
of  his  duties,  without  any  apportionment  of 
the  time  required  for  the  discharge  of  the 
difTerent  and  distinct  duties.  Pike  v.  Sut- 
ton, 115  Ga.  688,  42  S.  £.  6&  In  other  words, 
the  solution  of  the  question  as  to  whether 
the  mental  or  the  physical  predominates 
should  be  determined,  as  a  matter  of  fact 
by  relation  to  the  entire  contract  The  mag- 
istrate In  the  present  case  divided  the  con- 
tract with  reference  to  the  particular  duties 
performed  on  different  days,  whereas  the 
rule  of  law  requires  that  the  contract  as  a 
whole  shall  be  classified  according  to  wheth- 
er mental  or  purely  physical  labor  predom- 
inates. 

[5]  According  to  the  facts  shown  by  the 
answer  allowed  by  the  court  without  timely 
exception,  as  the  answer  to  the  certiorari, 
the  defendant's  wages  were  not  subject  to 
garnishment  and  for  that  reason  the  trial 
judge  erred  in  overruling  the  certiorari. 
QThe  Judgment  Is  reversed,  with  direction  that 
the  superior  court -enter  a  final  judgment  in 
favor  of  the  plaintifC  in  certiorari. 

Judgment  reversed,  with  direction. 

ROAN,  J.,  absent 

"'°™~™  CIB  Oa.  App.  »a 

GEORGIA,  P.  &  A.  RT.  CO.  v.  JACOBS. 
(No.  6214.) 
(Court  of  Appeals  of  Georgia.    Sept  29,  1914.) 

(ByUalui  by  the  Court.) 

1.  Vkbdict  Sustainkd. 

No  error  of  law  appears,  and  the  evidence 
supports  the  verdict 

(Additionttt  fiytlabiM  ly  Editorial  Staff.) 

2.  Cabbikbs  (i  316*)— Injdkies  to  Pasbxnoxb 

— NkOLIGENC»— BUBDEN    OF   PBOOF. 

In  a  passenger's  action  for  injuries  from 
being  thrown  from  the  platform  of  a  train  at 
a  station  where  she  intended  to  alight  the  bu> 
den  was  on  plaintiff  to  prove  her  contention 
that  the  accident  was  due  to  a  "sudden,  violent 
unusual,  and  unnecessary  Jerk"  of  the  train. 

[EkI.  Note.— For  other  cases,  see  OarrieTs, 
Cent.  Dig.  |f  1261,  1262,  1288,  1286-1294; 
Dec  Dig.  I  316.»]   . 

3.  Carbiers  (i  320*)- IwJTJBT  to  Pabbxnobb— 

NEOLIQENCE— QtTESTIOH   fob  JtTBT. 

Where,  in  a  passenger's  action  for  injuries 
from  being  thrown  from  the  platform  of  a  train  . 
at  a  station  where  she  intended  to  alight,  the 
evidence  showed  that  there  was  a  jerk  of  the 
train  while  she  was  on  the  platform,  the  ques- 
tion whether  such  Jerk  was  "sudden,  violent 
unusual,  and  unnecessary"  was  for  the  Jury, 
though  no  witness  positively  so  characterized  it 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  88  1118,  1126.  1149,  1153,  1160, 
nfi7.  1179,  1190,  1217.  1233,  1244,  1248,  1316- 
1325 ;   Dec.  Dig.  |  MO.*] 

Error  from  City  C!ourt  of  Balnbrldge;  H. 
B.  Spooner,  Judge. 

Action  by  Emma  Jacobs  against  the  Geor- 
gia, Florida  &  Alabama  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 
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W.  H.  Krause  and  T.  S.  Hawea,  botb  of 
Balnbridge,  for  plalntUI  In  error.  M.  E. 
O'Neal  and  W.  V.  Custer,  botb  of  Balnbridge, 
for  defendant  In  error. 

HILIi,  3.  This  la  a  salt  brought  by  a 
passenger  against  the  raUway  company  to  re- 
cover damages  for  personal  Injuries  caused 
by  negligence.  The  petition  alleges,  In  sub- 
stance, that  when  the  train  upon  which 
plaintiff  was  a  passenger  was  approaching 
the  station  at  which  she  intended  to  disem- 
bark, and  after  an  agent  of  the  company  had 
announced  the  approach  of  the  train  to  that 
station,  she  left  her  seat  in  the  car  and 
went  out  on  the  platform  preparatory  to 
alighting;  that  the  train  was  moving  very 
slowly  when  she  got  up  from  her  seat  and 
when  she  stepped  out  on  the  platform;  that 
the  train.  Instead  of  stopping  at  the  station 
and  permitting  her  to  alight,  began  to  run 
faster,  and,  in  accelerating  Its  speed,  gave 
a  "sudden,  violent,  unusual,  and  unnecessary 
Jerk,"  and  this  jerk  threw  her  from  the  plat- 
form to  the  ground,  causing  her  serious  In- 
juries described  in  the  petition.  There  was 
some  conflict  In  the  evidence  as  to  whether 
the  plaintiff  was  injured  while  she  was  stand- 
ing on  the  platform,  waiting  for  the  train  to 
come  to  a  full  stop,  or  In  endeavoring  to  get 
ott  before  the  train  had  come  to  a  full  stop. 
Her  own  ei;ldence  and  that  of  the  witnesses 
in  her  behalf  supported  the  allegation  of 
the  petition  as  to  the  manner  in  which  the 
injuries  were  inflicted,  and  the  verdict  set- 
tles that  point 

[2]  It  is  conceded  that  the  evidence  au- 
thorized the  conclusion  that  she  was  not 
guilty  of  contributory  negligence  in  going  out 
.upon  the  platform,  but  It  is  contended  that 
It  was  Incumbent  on  her  to  show  that  after 
going  out  on  the  platform  she  was  Injured 
by  a  jerk  of  the  train  which  was  "sudden, 
violent,  unusual,  and  unnecessary,"  and  that 
the  evidence  entirely  falls  to  show  these  es- 
sential facts.  The  proposition  of  law  is  un- 
'  doubtedly  sound.  See  Augusta  Ry.  &  Elec- 
tric Co.  V.  Lyle,  4  Oa.  App.  113,  116,  60  8. 
K  107S,  and  citations. 

[3]  The  evidence  clearly  showed  that  there 
was  a  "jerk"  while  she  was  on  the  platform. 
Whether  it  was  "sudden,  violent,  unusual,  and 
unnecessary"  was  a  question  for  the  jury, 
under  all  the  attendant  circumstances,  and 
this  court  cannot  say  that  there  were  no 
facts  or  circumstances  from  which  an  infer- 
ence could  have  been  fairly  drawn  by  the 
Jury  that  this  jerk  was  "sudden,  violent, 
unusnail,  and  unnecessary,"  although  no  wit- 
ness positively  so  characterized  it 

[1]  The  grounds  of  the  motion  for  a  new 
trial  are  without  substantial  merit  No  er- 
ror of  a  material  character  appears  in  the 
mllngs  on  evidence.  The  questions  asked  by 
the  trial  judge  of  a  witness  for  plaintiff  are 
not  subject  to  adverse  criticism,  nor  were  the 
answers  elicited  at  all  material  or  preju- 


dicial. The  objections  made  to  certain  ex- 
cerpts from  the  charge  are  not  meritorious, 
when  considered  with  the  context  of  the  en- 
tire instructions.  The  case  was  fairly  tried, 
the  law  was  correctly  presented  on  the  issues 
Involved,  and  the  evidence  supports  the  ver- 
dict There  was  no  error  in  overruling 'the 
motion  for  new  triaL 
Judgment  affirmed. 

B.  H.  HILL,  Judge  of  the  Superior  Courts 
of  the  Atlanta  Circuit,  was  designated  by  the 
Governor  and  presided  In  this  case  In  place 
of  ROAN,  J.,  who  was  absent  on  account  of 
sickness. 

(16  Oa.  App.  262) 

MIXON  V.  STATE.    (No.  6401.) 
(Court  of  Appeals  of  Georgia.    Sept  23, 1914.) 

(Hyllahui  by  the  Oourt.) 

1.  CniMWAi,  Law   (|  1163*)  —  HoincioB  d 
840*)  —  Appeal  —  Harmless      Erbor  —  In- 

BTBUCTIONB— PbESKRTATION  VOR  RbVIKW. 

Ab  a  general  rule,  the  piovisions  of  sections 
70  and  71  of  the  Penal  Code  of  1910,  should  not 
be  charged  in  immediate  connection,  but  in  the 
present  instance  it  does  not  appear  that  the  er- 
ror was  harmful  to  the  accused,  not  only  for 
the  reason  that  the  defendant  did  not  rely  up- 
on the  doctrine  of  reasonable  fear  as  bis  de- 
fense, but  also  for  the  reason  stated  in  the  third 
paragraph  of  this  decision. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3090-3009;  Dec.  Dig.  | 
1163;*  Homicide,  Cent  Dig.  U  716-717,  720; 
Dec.  Dig.  %  340.*] 

2.  HOMICIDK  (J  SOO*)— iNSTBTJOnONB. 

The  court  gave  the  following  instructions 
to  the  jury:  "I  give  yon  in  charge  another 
section,  which  vou  are  to  consider  separately 
and  distinctly  from  the  law'  already  charged 
you  with  regard  to  justification  on  account  of 
reasonable  fears,  known  as  the  law  of  mutual 
combat;  that  is,  where  two  persons  agree,  by 
their  conduct  or  by  their  words,  to  fight,  then 
this  section  is  applicable.  If  a  person  kill  an- 
other in  his  defense,  it  must  appear  that  the 
danger  was  so  urgent  and  that  the  person,  at 
the  time  of  the  killing,  in  order  to  save  his  own 
life  or  to  prevent  a  fdony_  from  being  perpetrat- 
ed upon  his  person,  the  killing  of  the  other  was 
absolutely  necessary,  and  it  must  appear  that 
the  person  killed  was  the  assailant,  or  that  the 
slayer  did  really  and  in  good  faith  endeavor  to 
decline  any  further  strugKle  before  the  mortal 
blow  was  given.'*  The  evidence  authorized  these 
instructions,  and  they  were  not  subject  to  the 
exception  that  they  confused  the  law  of  justifi- 
able homicide  with  the  law  of  voluntary  man- 
daughter,  or  that  thev  "led  the  jury  to  believe 
that  they  must  consider  this  charge  separately 
and  distmctly  from  the  law  of  reasonable  fears, 
but  that  they  must  consider  it  as  a  part  of  the 
law  of  justifiable  homicide." 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  614,  616-620,  622-630;  Dec.  Dig. 
i  300.»1 

3.  Criminal  Law  (|  1163*)  —  Api>eai,  —  Ih- 
STEucTioNS— Presentation  for  Review. 

In  instructing  the  jury  that  the  law  does 
not  prescril>e  any  definite  time  for  the  existence 
of  malice,  it  was  inapt  and  inappropriate  to 
say:  "Malice  may  be  manifested  in  the  flask 
of  the  gun  or  the  gleam  of  the  blade.  If  that 
intention  (the  intention  to  unlawfully  take  hu- 
man life,  where  the  law  does  not  excuse  or  jus- 
tify) is  established,  by  the  proof,  then  legal  mal- 
ice is  established,  and  yon  would  be  authorized 
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to  find  that  It  existed.**  But  since  the  charge 
a*  a  whole  is  not  specified  by  the  plaintiff  in 
error,  or  sent  up  as  a  part  of  the  record,  it 
must  l>e  presumed  that  the  court,  in  the  context 
of  the  charge,  correctlj  instructed  the  jury  and 
cured  the  error  in  the  statement  to  which  we 
have  referred;  and  this  court  cannot  determine 
that  tills  charge  confused  the  jury,  or  misled 
them  into  believing  that  there  was  something 
inherent  and  all-powerful  in  the  "flash  of  the 
gun  or  the  gleam  of  the  blade."  Leonard  t. 
State,  133  Ga.  435.  437.  66  S.  E.  251:  Mills 
T.  State,  133  Oa.  ISS,  65  S.  B.  868.  The  en- 
tire charge  must  be  considered  in  order  to  as- 
certain whether  there  were  sins  of  omission  or 
of  commission.  "A  charge,  torn  to  pieces  and 
scattered  in  •  *  *  fragmenta,  may  seem  ob- 
jectionable, although,  when  put  together  and 
considered  as  a  whole,  it  may  be  perfectly 
sound."  Brown  v.  Matthews,  79  Ga.  1,  4  S.  E. 
13.  "IscOiated  portions  of  the  charge  excepted 
to  cannot  be  intelligently  considered,  in  the 
absence  of  the  entire  charge."  Franke  ▼.  Berk- 
ner,  67  Ga.  264. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  3090-3099;  Dec.  Dig.  { 
1163.*] 

4.  Cbiminal  Law   (|   828*)— Ihstbtjotionb— 

FAILtrBB  TO  RlQtrEST. 

In  the  absence  of  a  timely  and  appropriate 
written  request  for  instmctions,  the  trial  judge 
was  not  required  to  specifically  direct  the  at- 
tention of  the  jury  to  the  scope  nnd  effect  of  the 
proof  in  support  of  the  defendant's  contention 
that  one  of  the  witnesses  for  the  prosecution 
was  at  a  place  seyeral  miles  distant  from  the 
scene  of  the  homicide,  at  the  time  it  was  com- 
mitted, and  was  not  then  present  as  be  had 
testified,  nor  to  evidence  as  to  disparity  in  the 
size  and  strength  shown  to  exist  betwe^  the 
accused  and  his  alleged  assailant  The  same 
ruling  applies  to  the  complaint  that  the  court 
failed  to  specifically  refer  to  the  evidence  as  to 
threats. 

lEA.  Note.— For  other  caaes,  see  Criminal 
Law,  Cent  Dig.  §  2007 ;   Dec.  Dig.  I  828.*] 

5.  Conviction  and  Deniai.  of  Nkw  Tbial 
Appboved. 

The  evidence  authorised  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Johnson  Coun- 
ty; K.  J.  Hawkins,  Judge, 

Win  Mixon  was  convicted  of  crime,  and 
brings  error.   AflBrmed. 

J.  L.  Kent  and  B.  B.  Blount,  both  of 
Wrlgtatsville,  for  plaintiff  in  error.  E.  L. 
Stephens,  SoL  Gen.,  of  Wrlgbtsvllle,  for  the 
State. 

RUSSEm  a  X    Judgment  affirmed. 

ROAN,  J.,  absent  on  account  of  sickness. 


(16  Oa.  App.  239) 

BECKER  et  aL  ▼.  KENNET  et  al.    (No.  5383.) 

(Court  of  Appeals  of  Georgia.    Sept  2S,  1914.) 

(SyUabu*  by  the  Court.) 
1.  P1.KADIN0    (J    248»)— Complaint— -AJOtND- 

MENT. 

The  true  criterion  for  ascertaining  whether 
an  amendment  is  allowable  is  the  determination 
as  to  whether  it  relates  to  another  cause  or  con- 
troversy, or  concerns  the  same  transaction,  con- 
tract, or  injury,  etc. ;  in  other  words,  whether  it 
is  the  same  cause  of  action  in  such  a  sense  that 
the  allowance  of  the  amendment  is  mereJy  the 


grant  of  permission  to  lay  ibe  action  In  such  a 
manner  as  the  plaintiff  consideis  will  l)est  cor- 
respond with  the  nature  of  his  complaint  and 
with  the  proof  and  merits  of  his  case. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §1  686,  687,  689-706,  708%.  709; 
Dec  Dig.  S  248.*] 

'i.  Mechanics'  Lixns  (i  276*)— Fobkcumubb— 

Petition— Right  to  Aubnd. 

A  petition  brought  in  accordance  with  die 
provision  of  section  3353  (2)  of  the  (Svil  Code, 
to  foreclose  a  materialman  s  lien  upon  certain 
realty  therein  described,  and  naming  as  defend- 
ants two  individuals  who  were  duly  served,  bat 
which  named  only  one  of  the  defendants  as  a 
party  to  the  contract  alleged  therein.  Could  be 
amended  by  alleging  (so  as  to  conform  the  alle- 
gation to  the  real  contract)  that  the  other  de- 
fendant also  entered  into  the  contract  and  Joint- 
ly agreed  to  pay  the  sum  stipula''ed  therein,  es- 
pecially as  the  petition  aslied  no  personal  judg- 
ment against  the  defendant  whose  name  was 
thus  Inserted  in  amplification  and  correction  of 
the  description  of  the  contract  but  only  a  judg- 
ment in  rem  against  the  property,  of  whidi  he 
was  alleged  to  be  the  true  owner. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  IHg.  U  639-645 ;  Dec.  Dig.  S  276.*] 

3.  Mechanics'  Liens  (i  275*)  —  Pnrnioii  — 

SUreiCIENCT    AOAINBT    DEinTXBKS. 

The  court  did  not  err  in  overmUng  the 
general  demurrer  to  the  petition  as  amended. 

[Ed.  Note.— For  other  cases,  see  Mechanica* 
Liens,  Cent  Dig.  H  632-538;  Dec.  Hig.  % 
275.*) 

Error  from  Glt7  Court  of  Athens;  H.  8. 
West,  Judge. 

Action  by  W.  R.  Kenney  and  others  against 
J.  H.  Becker  and  another.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Green  &  MIcliad,  of  Atheia,  for  plaintllEi 
In  error.  Joe  L.  Deadwyler,  of  Athena,  for 
defendants  in  error. 

RUSSELL^.  0.  J.  The  proceedlnc  was 
brought  to  foreclose  a  materialman's  lloi 
against  certain  realty  in  the  dty  of  Atbois, 
described  In  the  petition.  Pauline  Kline  and 
J.  H.  Becker  were  named  as  parties  defend- 
ant, process  issued,  directed  to  both  of  them, 
and  was  personally  served  upon  each  of 
them.  Both  defendants  were  before  the 
court,  and  there  was  enough  In  the  petition 
to  Indicate  the  right  claimed  by  the  plain- 
tiffs, and  the  remedy  they  songht  to  pursne. 
In  detailing  the  facts  upon  which  the  plain- 
tiffs' light  to  the  lien  rested  it  was  alleged 
in  the  original  petition  that  the  contract  upon 
which  the  defendants'  Indebtedness  depended 
was  made  by  the  plalntUfs  with  PaaUne 
Kline  alone,  and  that  she  promised  to  pay 
the  sum  for  which  the  foreclosure  was 
sought  The  amendment  proposed  to  Insert 
Becker's  name  as  one  of  the  parties  to  the 
contract  The  allegation  of  the  original  peti- 
tion upon  this  subject  was  as  follows: 

"On  the day  of  October,  1912,  plaintiifs. 

in  consideration  of  $435.98  to  be  paid  to  it  by 
Pauline  Kline,  one  of  the  defendants  herein 
named,  npon  the  completion  of  the  contract.  000- 
tracted  with  the  defendant  last  named  to  dc 
certain  work  and  furnish  certain  material  in 
improving  certain  real  estate  and  buiidingr  there- 
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on,  in  said  county,  belonging  to  said  defend- 
ants," etc. 

The  amendment  dmply  Inserts  tbe  words 
"J.  H.  Becker  and"  before  the  words  "Pau- 
line Kline"  In  the  second  line  of 'the  para- 
graph quoted,  and  inserts  their  names  after 
the  word  "defendants,"  following  the  por- 
tion of  the  paragraph  quoted. 

[1-3]  The  only  question  presented  is  wheth- 
er the  amendment  was  demurrable  because 
it  set  forth  a  new  cause  of  action,  or  for  the 
reason  that  It  added  a  new  and  distinct  party 
in  the  caose  of  action  pending.  We  do  not 
think  the  amendment  is  subject  to  either  ob- 
jection. To  foreclose  a  materialman's  lien 
It  must  appear,  among  other  things,  that  the 
contract  was  completed ;  that  there  was  a 
dalm  of  lien  recorded  within  three  months ; 
that  snlt  was  instituted  within  12  months; 
and  the  property  must  be  definitely  describ- 
ed. It  Is  also  necessary,  of  course,  to  state 
that  some  one  empowered  to  make  the  con- 
tract entered  into  an  agreement  under  which 
the  material  was  furnished,  or  services  per- 
formed. But  if  the  allegations  of  the  origi- 
nal petition  be  sufficient  to  identify  the  cause 
of  action,  and  show  that  the  plaintiff  should 
be  entitled  to  the  remedy  he  seeks,  to  wit, 
to  have  tbe  lien  foreclosed  against  the  real 
estate  described,  tbe  petition  would  contain 
substance  su£Scient  to  permit  of  an  amend- 
ment varying  the  allegations  of  the  original 
I)etitlon  conformably  to  the  actual  facts  ca- 
pable of  proof.  The  case  might  be  different 
if  a  x>ersonal  Judgment  were  asked  against 
the  defendant  Becker,  for  the  reason  that  tbe 
pursuit  of  this  remedy  would  carry  the  plain- 
tUb  beyond  the  rights  to  which  they  are 
entitled  under  the  foreclosnre  of  the  lien. 
To  entitle  the  plaintiffs  to  recover  upon  the 
lien  it  is  necessary  tliat  the  allegations  of 
the  petition  charge  Becker  not  only  with  no- 
tice of  some  kind  of  the  Improvements,  but 
with  more  than  tadt  assent  to  such  Improve- 
ments. But  Becker  was  already  a  party  de- 
fendant. He  had  filed  an  answer.  A  con- 
tract with  Pauline  Kline  was  alleged.  The 
snlt  was  certainly  good  against  Kline,  and 
would  have  entitled  the  plaintiffs  to  fore- 
closure of  their  Hen  on  the  property  If  Kline 
had  been  the  sole  owner.  Tbe  petition 
sought  a  foreclosure  on  tbe  property,  but 
stated  that  the  title  to  the  property  was  in 
Becker.  The  amendment  simply  sought  to  set 
up  that  Becker  as  well  as  Kline  entered  into 
tbe  original  contract  for  tbe  Improvement  of 
the  property  of  which  Becker  was  the  owner 
of  the  legal  title.  To  test  the  admisslbiUty 
of  the  amendment  we  need  only  say  that  it 
Is  not  Insisted  that  the  original  petition 
would  not  have  entitled  the  plaintiffs  to  a 
personal  Judgment  against  Pauline  Kline,  or 
to  have  had  the  property.  If  It  were  Piraline 
Kline's,  subjected  to  the  lien  by  foreclosure. 
There  was,  then,  a  good  cause  of  action  as 
to  one  of  tiie  parties,  for  Becker,  too,  was  a 
I>arty.  The  purpose  of  the  amendment  was 
merely  to  state  additional  facts  which  would 


subject  the  same  property  mentioned  In  the 
petition,  under  the  same  contract  referred 
to  therein,  to  the  foreclosure  of  the  lien,  If 
the  evidence  showed  it  to  be  Becker's  prop- 
erty Instead  of  Kline's,  or  Becker's  and 
Enine's  Jointly  Instead  of  Kline's  individually. 

The  allegation  that  there  was  a  contract, 
either  express  or  implied,  is  essential  in  the 
foreclosure  of  a  materialman's  lien,  but  a 
petition  to  foreclose  a  materialman's  lien 
might  be  susceptible  to  amendment  so  as  to 
allege  a  contract,  even  were  such  an  allega- 
tion entirely  omitted  in  the  original  peti- 
tion. If  it  were  plain  from  all  the  other  al- 
legations of  the  petition  that  all  the  other 
facts  which  would  entitle  the  plaintiff  to  the 
foreclosure  of  the  lien  were  properly  plead- 
ed, and  if  It  were  true  and  could  be  pleaded 
that  the  antecedent  contract  was  made,  an 
amendment  suggesting  that  It  was  In  fact 
made  would  be  allowable. 

It  is  apparent  that  the  defendant  Becker 
at  one  time  had  the  same  view  of  the  mat- 
ter that  we  entertain,  for  he  pleaded  that 
he  was  not  a  party  to  the  contract ;  and,  no 
doubt,  this  suggested  the  amendment  offer- 
ed by  the  plaintiffs.  If  the  amendment  truly 
states  the  facts,  and  Becker  as  a  matter  of 
fact  was  a  party  to  the  contract  under 
which  the  improvements  were  made,  the 
plaintiffs  would  be  entitled  to  have  their 
lien  foreclosed  upon  the  property  of  which 
he  Is  the  legal  owner.  This  Is  all  that  Is 
asked  in  the  original  petition,  and  there  is 
no  amendment  suggesting  a  personal  Judg- 
ment against  Becker.  It  appears  to  us  that 
tbe  petition  as  originally  filed  Is' fully  suffi- 
cient to  notify  the  defendant,  within  the 
terms  of  tbe  ruling  in  ElUson  v.  Georgia  B. 
Co.,  87  Ga.  691,  13  S.  E.  809,  that  the  plain- 
tiffs claimed  a  lien  upon  his  real  estate, 
which  is  definitely  described.  The  petition 
alleges  compliance  with  all  the  statutory 
requirements  In  the  foreclosure  of  the  lien. 
It  Is  true  that  the  contract  as  alleged  In 
the  original  petition  (being  alleged  to  have 
been  made  with  Pauline  Kline  alone)  would 
not  entitle  the  plaintiffs  to  have  this  lien 
foreclosed  upon  tbe  realty  of  Becker,  bat 
the  contract  Is  only  one  of  the  Incidents  of 
the  suit,  and  the  allegation  as  to  the  con- 
tract is  amendable.  The  petition  asserted 
a  right  to  a  Hen  on  the  real  estate  so  plainly 
as  to  classify  the  action,  and  the  defendant 
was  brought  Into  court  as  one  of  the  parties. 
The  amendment  seeks  bo  to  ampUfy  the  de- 
fective petition  as  to  render  it  effective  along 
the  same  line  that  the  original  petition  pur- 
sued. A  different  question  might  be  pre- 
sented U  Becker  had  not  been  originally  a 
party,  or  a  personal  Judgment  were  sought 
against  him,  but  the  action,  although  defec- 
tive at  first,  can  readUy  be  recognised  as 
an  attemtpt  to  subject  Becker's  property  to 
the  foreclosure  of  a  lien.  If,  as  has  been 
Judicially  stated,  the  rule  of  amendment  Is 
in  Georgia  "as  broad  as  the  doctrine  of  uni- 
versal salvation"    (Murphy  v.  Peabody,  63 
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Ga.  024),  no  reason  Is  apparent  why  the  al- 
legation that  the  contract  was  made  with 
one  person  cannot  be  amended  so  as  to  show 
that  It  was  made  with  half  a  dozen  persons 
(already  parties  to  the  suit  and  before  the 
court),  when  the  date  of  the  contract,  the 
subject-matter  to  which  It  related,  the 
amount  thereof,  and  erery  other  particular 
except  the  parties  is  specified. 

The  plalntUIs  In  the  original  Instance 
sought  a  lien.  By  the  amendment  they 
merely  asked  to  make  effective  their  lien 
against  the  realty  of  the  true  owner,  who 
was  previously  disclosed  by  the  original  pe- 
tition. The  decision  is  controlled  by  the  de- 
cisions of  the  Supreme  Court  in  Ellison  v. 
Georgia  R.  Ck>.,  87  Ga.  691,  696,  13  S.  B. 
809;  Boyd  v.  Robinson,  104  Ga.  793,  31  S. 
E.  29,  and  Sharmon  v.  Walker,  68  Ga.  148, 
and  is  not  unlike  the  case  of  Carlton  v. 
Grissom,  98  Ga.  118,  26  S.  E.  77,  in  which  It 
was  held  that  an  action  Instituted  against 
two  persons  upon  a  Joint  liability,  but  which 
merely  Indicated  that  their  liability  was 
that  of  a  i>artnershlp,  could  be  amended  so 
as  to  allege  distinctly  that  the  liability  was 
incurred  by  the  defendants  as  partners  In 
the  prosecution  of  the  partnership  business. 
It  is  plain  that  In  the  case  at  bar  the  orig- 
inal petition  attempted  to  allege  a  Joint  lia- 
bility between  Kline  and  Becker,  and  the 
amendment  seeks  merely  to  show  the  nature 
of  this  Joint  liability.  An  amendment  which 
merely  amplifies  and  more  fully  explains 
the  original  canse  of  action  is  always  al- 
lowable. 10  Encyc.  Dig.  416.  In  our  opin- 
ion no  new  cause  of  action  was  added  by 
the  amendment  and  no  new  party  Intro- 
duced. The  petition  contained  ample  sub- 
stiince  to  permit  of  amendment,  and  the 
court  did  not  err  in  allowing  It 

.Tudgnient  affirmed. 

BOAN,  J.,  absent  on  account  of  sickness. 


(15  Oa.  App.  306) 
WILLIAMS   V. 


STATE.      (No.   6433.) 


(Court  of  Appeals  of  Georgia.    April  30,  1914. 
On  Rehearing,  Oct.  1,  1914.) 

(Byllabut  by  th«  Court.) 

1.  Rapk  (J  63*) — Assault  with  Intent  to 
Rafb— SuFncuNCT  OF  Evidence. 

The  intent  of  the  accused  was  the  con- 
trolling factor  in  the  issue  of  fact  presented  to 
the  jury,  and  there  was  proof  of  droumstancea 
which  sufficiently  authorized  the  jury  to  con- 
clude that  he  made  an  assault  with  the  intent 
to  have  some  Bind  of  sexual  coauection  with 
the  female  upon  whom  it  was  alleged  the  as- 
sault was  committed. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  SS  78-81;    Dec.  Dig.  |  is.*] 

2.  Rape  ({{  16,  69*)— Assault  wrrn  Intent 
TO  Kapk— Instructions— Blbments  of  Of- 
fense—"Lay  Hands  Upon." 

The  instruction  to  the  jury  that  "a  man 
who  in  lust  lays  his  hand  upon  a  girl  under 
the  ace  of  10  years  with  the  intent  and  nur- 
pose  uf  baviuK  carnal  icnowlej^t!  uf  such  person. 


and  attempts  to  do  so,  commits  the  offense  of 
assault  with  intent  to  rape  If  he  falls  to  com- 
plete the  act,"  was  not  error,  and  was  applica- 
ble in  this  case.  The  phrase  "lays  his  hand 
upon  a  girl,"  as  used  therein,  may  include  any 
unlawful  physical  contact ;  and  there  was  evi- 
dence of  such  contact  by  the  accused  with  the 
body  of  the  girl,  though  her  sexual  organ  bad 
not  been  entered.  The  accused  was  not  harmed 
by  this  instruction,  especially  in  view  of  the 
fact  that  the  jury  were  further  charged  that 
If  they  believed  that  he  laid  his  hands  upon  the 
girl  in  a  lustful  way,  but  without  intent  to 
attempt  sexual  intercourse  with  her,  he  would 
b«  guilty  only  of  assault  and  battery. 

[EM.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  H  16-19,  88-100;    Dec  Dig.  H  16,  59.»] 

3.  Cbiicnai.   Eaw    (I   564*)— Venue— Pkoof. 

The  venue  may  be  established  by  proot 
that  the  alleged  crime  was  committed  in  a  cer- 
tain house,  on  a  named  street,  in  a  designated 
city,  shown  to  be  in  the  county  in  which  the 
court  is  being  held. 

[Ed.    Note.— For    other   cases,    see   Criminal 
Law,  Cent  Dig.  {{  726,  1277-^1284;   Dee.  Dig. 

4.  Crwinal  Law  (8  366*)- Rape  {%  48*)— As- 
sault WITH  Intent  to  Rape— Evidence  of 
CouPLAUNT— Res  Oesta. 

On  the  trial  of  one  charged  with  rape,  or 
assault  with  intent  to  rape,  testimony  to  the 
fact  that  the  female  made  complaint  is  receiv- 
ed merely  for  the  purpose  of  rebutting  the  the- 
ory that  she  consented  to  the  sexual  act,  and 
the  particulars  of  the  complaint  cannot  be  given 
in  evidence.  But  this  rule  does  not  apply  to 
statements  made  by  the  female  in  the  presence 
and  hearing  of  the  defendant,  and  so  immediate- 
ly proximate  to  the  fact  under  investigation  as 
to  properly  be  included  within  the  res  gestu  ot 
the  alleged  offense. 

[Ed.    Note.— Fjr    other    cases,    see   Criminal 


Law,  Cent.  Dig.  SI  806,   811,  814,  819,  820; 

Dec.  Dig.  I  366;*    Ra        ~         -       -  ^ 

Dec.  Dig.  f  48.*] 


Ajn,n,      v^cuL.       J^ift,      JIf      Oinj,       OJ.X,      ox:*,      OJ.I7,      O^W  ^ 

Dec.  Dig.  I  366;*    Rape,  Cent  Dig.  »  67-60; 


5.  Rape  (S  59*)— Assault  with  Intent  to 
Rape— iNBTBucnoNS. 

Since  both  the  offense  of  assault  and  the 
offense  of  rape  are  clearly  defined  by  law,  a 
specific  Code  definition  of  tiie  offense  of  assault 
with  intent  to  commit  rape  is  not  necessary, 
and  the  absence  of  such  a  definition  in  no  wis* 
affects  the  conviction  or  punishment  of  one  who 
attempts  to  commit  the  specific  violent  injury 
of  rape  upon  the  person  of  a  female. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  {§  88-100;   Dec  Dig.  §  69.*] 

6.  Cbiiunal  Law    (|  448*)— SuBiaasiOR   of 
Issue— Question  fob  Jubt. 

When  it  is  questionable  whether  the  iden- 
tity of  a  certain  object  or  substance  which  is 
under  investigation  is  a  matter  of  knowledge 
or  merely  of  opinion,  the  question  should  be 
submitted  to  a  jury  for  solution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1035-1039, 1041-1043,  1045, 
1048-1051;    Dec  Dig.  |  448.*] 

7.  Criminal  Law    (|  11B9*)— Appkai/— Vkb- 
DicT— Evidence. 

The  evidence  of  the  defendant's  guilt  of  as- 
sault with  intent  to  rape  is  not  altogether  sat- 
isfactory to  this  court;  but  the  trial  was  free 
from  errors  of  law,  and  the  verdict  supported 
by  some  evidence  and  approved  by  the  trial 
judge,  will  not  be  set  aside. 

[Ed.    Note.— For   other    cases,   see   Griminal 
Law,  Cent  Dig.   |i  3074-S08S;    Dw.  Dig.  f 
1 1159.*] 
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(Additional  Synalua  ly  BditorUtl  Biaf.) 

8.  Assault  and  Battebt  (|  48*)— Eukekts 
oy  Offense— "Assault." 

An  "assault"  is  an  attempt  to  commit  a 
violent  injury  on  the  person  of  another,  includ- 
ing an  attempt  to  do  any  unlawful  act  of  tIo- 
lence  injurious  to  the  person  of  another. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  68;   Dec.  Dig.  |  48.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Assault] 

9.  Rape  (I  16*)-" Assault  with  Intent  to 
Rape"— Elements  of  Offense. 

An  "assault  with  intent  to  rape"  is  an  at- 
tempt  to  do  to  the  alleged  female  the  specific 
violent  injury  of  having  forcible  sexual  inter- 
course against  her  will. 

[EM.  Note.— For  other  cases,  see  Rape,  Uent 
Dig.  II  15-19;   Dec.  Dig.  |  16.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Assault  with  Intent 
to  Ciommit  Rape.] 

Error  from  Superior  Coart,  Lowndes  Conn- 
ty;   W.  E.  Thomas,  Jadge. 

Walter  Williams  was  convicted  of  assault 
with  Intent  to  rape,  and  brings  error.  Af- 
firmed. 

Franklin  &  Langdale,  of  Valdosta,  for 
plaintiff  In  error.  J.  A.  Wilkes,  SoL  Qea.,  of 
Moultrie,  for  the  State. 

RDSSELL,  a  J.  [1]  1.  The  accused  was 
convicted  of  the  offense  of  assault  with  In- 
tent to  rape.  Personally  we  would  have  been 
better  satisfied  with  the  verdict  If  he  had 
been  found  guilty  only  of  assault  and  battery, 
although  (if  the  testimony  in  behalf  of  the 
state  is  credible)  the  offense  committed  by 
him  was  most  loathsome  and  dastardly.  So 
far  as  the  evidence  discloses,  he  made  no  ef- 
fort to  effect  an  entrance  Into  the  sexual  or- 
gan of  the  little  girl.  Not  only  the  physician 
who  examined  the  child,  and  who  was  Intro- 
duced In  behalf  of  the  defendant,  but  also 
the  child's  grandmother,  who  was  the  main 
witness  for  the  state,  testified  that  the  condi- 
tion of  the  private  organ  was  perfectly  nor- 
mal. The  commission  of  such  an  offense  as 
th6  evidence  discloses  is  to  us  almost  Incred- 
ible, toxit  with  this  we  have  no  concern,  be- 
cause the  jury  were  convinced  that  the  testi- 
mony was  true  and  that  an  assault  of  the 
nature  indicated  by  the  evidence  was  In  fact 
committed.  The  only  question,  therefore, 
upon  wbich  we  are  called  to  pass,  so  far  as 
the  testimony  Is  concerned.  Is  whether  the 
evidence  was  sufl3clent  to  authorize  the  ver- 
dict of  assault  with  intent  to  rape.  The  child 
was  a  mere  Infant,  being  only  a  little  over 
four  years  of  age,  and,  of  course,  she  could 
uot  give  consent.  Being  under  ten  years  of 
age  a  verdict  of  assault  with  Intent  to  rape 
would  clearly  be  authorized  If  sufficient  evi- 
dence was  adduced  to  authorize  the  conclu- 
sion that  It  was  the  defendant's  purpose  to 
attempt  to  have  sexual  Intercourse  with  her; 
and  it  Is  not  necessary  to  show  that  the  ac- 
cused In  fact  went  so  far  as  to  attempt  i^ysi- 
cal  entrance,  or  even  so  much  as  touched  the 


private  organ  of  tiie  female  assaulted;  and 
the  doubt  in  this  case  springs  not  so  much 
out  of  proof  of  the  absence  of  an  actual  at- 
tempt to  enter  the  sexual  organ  of  the  alleged 
Injured  female,  as  from  evidence  which  seems 
to  Indicate  that  the  intention  of  the  accused 
was  not  to  have  sexfual  intercourse  at  all, 
but  rather  to  use  the  body  of  the  child  In  an 
abnormal  manner  as  a  means  of  exciting  his 
own  passion;  for  while  the  sexual  organ  of 
the  child  was  untouched,  according  to  the 
testimony  for  the  state,  the  child's  body  and 
clothing  exhibited  such  signs  as  demonstrated 
the  completion  of  sexual  excitement 

There  can  be  no  doubt  that  the  erldmce 
authorized  the  conviction  of  the  accused  of 
an  assault  and  battery,  the  horrible  and  dis- 
gusting details  of  which  aggravated  the  en- 
ormity of  the  offense;  but  the  jury  could  not 
merely  for  that  reas<n  legally  convict  the 
accused  of  assault  with  Intent  to  rape.  A 
conviction  of  assault  with  Intent  to  rape 
will  not  stand,  unless  the  evidence  plainly 
discloses  that  the  assault  was  made  with 
Intent  to  have  sexual  connection  forcibly 
and  against  the  will  of  the  female  Involved. 
Where  the  female  Is  under  ten  years  of  age. 
It  wlU  be  presumed  that  the  commerce,  or 
an  intent  to  engage  therein,  was  forcible  and 
against  her  will.  And  so  the  only  real  ques- 
tion In  this  case  is  whether  the  accused  In- 
tended to  attempt  sexual  connection.  If  he 
did,  the  crime  of  rape  would  have  been  com- 
mitted b^  very  slight  penetration,  and  even 
though  the  sexual  act  had  not  been  completed 
by  an  emission;  but,  on  the  other  hand,  un- 
less It  clearly  appears  that  the  Intent  of  the 
accused  was  to  have  sexual  intercourse,  he 
could  not  lawfully  be  convicted  of  assault 
with  intent  to  rape,  no  matter  how  aggra- 
vated the  character  of  the  assault  and  bat- 
tery, which  Is  an  Inseparable  Ingredient  of 
rape.  The  case  at  bar  turns  on  this  point; 
and  after  a  careful  irevlew  of  the  evidence, 
we  are  satisfied  that  the  Jury,  having  found 
that  an  assault  was  committed,  was  author- 
ized by  certain  drcumstances  in  proof  to  find 
that  It  was  the  intention  of  the  accused,  at 
least  at  the  time  he  carried  the  child  out  of 
the  house  (which  was  Itself  an  assault  If  he 
entertained  at  that  time  the  Intention  with 
which  he  was  charged),  to  attempt  to  enter 
her  private  organ.  The  Jury,  who  are  the 
doctors  In  all  cases  of  doubt,  probably  con- 
cluded that  excess  of  passion  prematurely 
deprived  the  accused  of  the  power  or  the  de- 
sire to  perform  the  carnal  act  In  the  manner 
he  originally  Intended,  and  yet  entertained 
no  doubt  that  It  was  with  this  Intent  that 
he  unlawfully  carried  the  child  from  the 
porch  and  under  the  bouse.  The  proof  wotUd 
be  sufliclent  to  authorize  conviction  if  the 
jury  were  satisfied  from  all  the  evidence 
that  the  accused  picked  the  child  up  and  car- 
ried It  under  the  bouse  with  this  intention. 
We  are  not  prepared  to  hold  that  the  drcum- 
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stances  In  proof  were  Insufficient  to  make 
clear  the  Intention,  for  tbe  specific  Intention 
might  have  been  satisfactorily  shown,  even 
bad  no  ocular  demonstration  been  offered 
by  the  physical  condition  of  the  child.  In 
other  words,  if  the  accused.  In  taking  the 
child  under  the  house,  had  admitted  his  pur- 
pose, but  bad  been  Interrupted  before  he 
coald  lay  her  upon  the  ground,  be  mlgbt 
none  the  less  be  legally  convicted  of  the  of- 
fense of  assault  with  Intent  to  rape.  If  his 
admission  was  corroborated  by  other  drcum- 
stances  in  the  case. 

[2]  2.  There  is  no  merit  in  the  exception 
to  the  charge  of  the  court  in  which  complaint 
la  made  of  the  court's  expression  "lays  his 
hand  upon  a  girl"  npon  the  ground  that  the 
instruction  was  an  Intimation  of  <n>inlon  as 
to  what  had  been  proved,  or  upon  the  ground 
that  there  was  no  evidence  that  tbe  defend- 
ant had  ever  laid  his  bands  on  ber.  It  la 
very  evident  that  the  learned  trial  judge 
used  this  expression  in  tbe  appropriate  gen- 
eral legal  sense,  and  It  has  always  been  held 
that  tbe  term  employed  by  tbe  court  in- 
cludes any  unlawful  physical  contact  It  ia 
well  settled  that  merely  to  lay  the  weight  of 
one's  hand  upon  another  in  anger,  or  to 
touch  from  any  Improper  motive  a  person, 
who  does  not  consent  thereto,  la  an  assault 
and  battery.  The  charge  correctly  states  tbe 
law: 

"A  man  who  in  luat  lays  his  hand  upon  a  girl 
under  the  age  of  ten  years,  with  tbe  intent  and 
purpose  to  have  carnal  knowledge  of  such  per- 
son, and  attempts  to  do  so,  commits  the  offense 
of  assault  with  intent  to  commit  rape,  if  he 
falls  to  complete  the  act" 

The  instruction  was  applicable  to  the  testi- 
mony in  proof,  to  the  effect  that  the  female's 
private  parts  Iiad  not  been  entered.  The  charge 
of  the  court  to  the  effect  that  if  the  Jury 
believed  that  the  defendant  laid  his  hands 
upon  the  child  in  a  lustful  way,  but  without 
the  Intent  to  attempt  sexual  Intercourse  with 
ber,  be  would  only  be  guilty  of  an  assault 
and  battery.  Is  perhaps  subject  to  verbal  crit- 
icism, but  not  In  any  view  was  tbe  language 
calculated  to  prevent  the  Jury  from  plainly 
apprehending  the  principle  announced. 

[3]  3.  Tbe  venue  was  sufficiently  eetablish- 
ed  by  proof  of  tbe  fact  that  a  certain  house 
was  on  a  certain  street  in  the  city  of  Val- 
dosta,  which  was  proved  to  be. In  tiowndes 
county.  In  which  the  accused  was  indicted 
and  was  being  tried,  and  that  the  offense,  if 
committed  at  all,  was  committed  at  the  house 
designated. 

[4]  4.  Complaint  Is  made  of  tbe  failure  of 
the  court  to  rule  out  the  contents  of  a  state- 
ment made  by  the  child  alleged  to  have  been 
assaulted;  the  objection  being  based  upon 
tbe  ground  that  the  testimony  as  to  this 
statement  was  hearsay.  Tbe  rule  is  well 
settled  that  on  the  trial  of  one  charged  with 
the  offense  of  rape,  or  assault  with  Intent 
to  rape,  testimony  as  to  the  fact  that  the 
female  alleged  to  have  been  assaulted  made 


complaint  may  be  received,  merely  for  tbe 
puii>ose  of  rebutting  the  Idea  that  the  female 
consented  to  tbe  criminal  act;  and  it  is 
equally  well  settled  that  the  particulars  of 
the  complaint  cannot  be  given  in  evidence, 
so  as  to  disclose  the  contents  of  tbe  state- 
ment Stephen  v.  State,  11  Ga.  225;  Lowe 
V.  State,  97  Ga.  792,  25  S.  B.  676 ;  Davis  v. 
State,  120  Ga.  433,  48  &  E.  180.  The  rule 
laid  down  In  these  cases,  however,  is  not  in 
any  wise  In  conflict  with  the  general  rale 
applicable  in  all  cases  sanctioning  tbe  ad- 
mission of  statements  made  at  the  time  of 
the  commission  of  the  alleged  offense  or  so 
closely  connected  therewith  as  to  exclude  all 
Idea  of  deliberation  or  afterthought  em- 
braced under  the  generic  appellation  of  ''res 
gestte."  For  this  reason  we  think  tlie  court 
correctly  admitted  tbe  statement  of  the  four- 
year  old  child  la  tbe  present  Instance.  Ac- 
cording to  the  testimony,  the  statement  was 
made  immediately  as  the  accused  and  the 
little  girl  came  from  under  tbe  house  where 
the  offense  was  detected,  before  its  complete 
consummation,  and  the  accused  iras  present 
and  heard  the  question  which  elicited  tbe 
child's  statement  and  bad  an  opportunity  at 
denying  it,  and  did  deny  it  on  the  spot  ^nie 
statement  In  the  present  case  was  certainly 
so  proximate  In  time  and  place  with  the  actn- 
al  perpetration  of  tbe  offense  that  tbe  Judge 
was  fully  authorized  to  treat  it  as  part  of 
the  res  gestte,  and  be  certlfles  that  it  was  up- 
on this  theory  that  be  refused  to  repel  tbe 
testimony. 

[(]  6.  Exception  is  taken  on  the  ground 
that  the  law  of  tbe  state  of  Georgia  does  not 
define  an  assault  with  intent  to  commit  rape, 
and  therefore  does  not  make  snCb  an  offense 
a  crime.  There  Is  no  merit  in  this  conten- 
tion. As  a  matter  of  fact  there  are  otlter 
offenses  as  to  which,  where  tbe  attempt, to 
commit  tbe  offense  is  not  fnlly  successful, 
or  at  least  where  the  original  intent,  is  frus- 
trated, it  has  properly  been  deemed  by  the 
General  Assembly  to  be  unnecessary  to  do 
more  than  define  the  main  dime,  or  crime 
intended  to  be  perpetrated,  and  to  prescribe 
the  punishment  in  case  only  an  attempt  was 
made  to  do  the  act  which.  If  It  had  culminat- 
ed as  Intended,  would  have  subjected  the 
culprit  to  graver  consequences. 

[1,1]  A  Code  definition  of  tbe  offense  of 
assault  with  Intent  to  rape  Is  not  necessary, 
because  the  offense  of  assault  and  tbe  offense 
of  rape  are  each  clearly  defined.  And  since 
an  assault  is  an  attempt  to  commit  a  violent 
injury  on  the  person  of  another,  thus  Includ- 
ing any  attempt  to  do  any  unlawful  act  of 
violence  Injurious  to  tbe  person  of  another, 
it  necessarily  follows  that  an  assault  with 
intent  to  rape  Is  an  attempt  to  do  to  the 
alleged  female  tbe  specific  violent  injury  of 
having  forcible  sexual  Intercourse  against 
her  will 

[C]  6.  Tbe  defendant  moved  also  to  ex- 
clude testimony  as  to  a  discharge  which  cer- 
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tain  wttheasea  teetlfled  tbey  bad  sees  upon 
the  child,  for  the  reason  that  the  testimony 
upon  this  point  was  oplnlonatlve.  We  prefer 
to  leave  to  the  jury,  as  did  the  trial  judge, 
the  question  whether  a  witness  can  as  a 
matter  of  fact  and  knowledge  identify  ob- 
jects or  substances  of  the  character  here  In- 
volyed,  or  whether  the  testimony  was  opln- 
lonaUre  merely.  Iliere  are  many  things  as 
to  which  one  witness  can  testify  as  a  fact, 
which  to  the  mind  of  another  witness  would 
be  a  mere  matter  of  opinion;  and  the  jury 
must  in  every  such  case  determine  whether 
the  testimony  is  a  matter  of  opinion,  or 
whether  It  relates  to  a  fact  so  well  known 
as  to  be  a  matter  of  common  knowledge.  The 
testimony  of  a  -witness  that  a  given  object 
Is  made  of  Iron  would  be,  to  a  certain  ex- 
tent, oplnlonatlve,  and  yet  It  might  be  a 
matter  of  knowledge  and  fact  which  could 
not  be  gainsaid  by  any  one. 

[7]  7.  While  the  evidence  as  to  the  defend- 
ant's intent  Is  not  altogether  satisfactory 
to  us,  we  are  not  prepared  to  say  that  the 
evidence  was  not  sufficient  to  authorize  the 
conclusion  reached  by  the  jury  npon  that 
point;  and  since  the  trial  was  free  from  er- 
ror, and  the  verdict  is  approved  by  the  trial 
judge,  the  judgment  refusing  a  new  trial 
will  not  be  reversed. 

Judgment  affirmed. 

ROAM,  J,,  absent  on  acconnt  of  sickness. 

On  Rehearing, 

PER  CURIAM.  The  judgment  of  April  80, 
1914,  Is  adhered  to;    Mo  further  opinion. 


<U  Oa.  App.  X«) 

UBSE  et  al.  v.  COX. 

COX  V,  hTSE  et  aL 

(No*.  6396,  6444.) 

(Court  of  App«a]8  of  Gewgia.    Sept  28,  1914.) 

{Byllabu*  by  (Ae  Court.) 

1.  New  Tbiai,  (}  132*)— Bbixf  of  Bvidekcb 
— TiMK  FOB  Filing— Dismissal  of  Motion. 

The  trial  jud^e  having  in  his  original  oi^ 
der  upon  the  motion  for  a  new  trial  ordered 
"that  the  movant  have  untU  the  bearing,  when- 
ever it  may  be,  to  prepare  and 'present  for  ap- 
proval a  brief  of  the  evidence  in  said  caae,"  the 
court  did  not  err  in  refusing  to  dismiss  the  mo- 
tion because  -  of  the  failure  of  the  movant  to 
file  a  brief  of  the  evidence,  until  the  day  of  the 
hearing.  The  movant  presented  a  brief  which 
was  approved  by  the  court  after  the  motion  to 
dismiss  was  made,'  but  before  passing  on  that 
motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  273-276;   Dec.  Dig.  |  132.*] 

2,  New  Tbial  (}  138*)  —  Sbbvicb  of  Ritu 
Nisi- Vbbxfioatio  n. 

Service  of  a  rule  nisi  on  a  motion  for  a 
new  trial  may  be  made  by  the  movant's  attor- 
ney at  law,  and  the  entry  of  service  be  verified 
by  his  affidavit. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent.  Dig.  gf  280,  281;  Dec.  Dig.  |  138.*] 


3.  Affbai,  and  Kbsob  (i  1056*)— LmrrATioN 
OF  AOTiotrs  (I  173*)— DiBKOTiON  OF  Ver- 
dict—Revebsal— Personal  Plea. 

It  appears  that  two  of  the  notes  offered  in 
evidence,  in  support  of  the  administrator's  an- 
swer to  the  garnishment,  to  show  indebtedness 
of  the  defendant  to  the  decedent,  and  which  the 
court  excluded  on  the  ground  that  they  were 
barred  by  the  statute  of  limitations,  were  not 
barred,  and  it  appears  that  certain  sums  paid 
by  the  decedent  hi  behalf  of  the  defendant  and 
at  his  request,  on  a  note  excluded  on  the  ground 
that  it  was  barred,  were  paid  within  four  years 
before  the  administrator's  answer  to  the  gar- 
nishment, and  therefore  these  items  were  not 
barred  by  the  statute  of  limitations.  The  court 
erred  in  rejecting  this  evidence,  and  also  erred 
in  directing  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4187-4193,  4207;  Dec.  Dig. 
S  1056;*  Limitation  of  Actions,  Cent  Dig.  ( 
668;    Dee.  Dig.  J  173.*] 

Error  from  City  Court  of  Nashville;  W. 
O.  Harrison,  Judge  pro  haa 

Action  by  J.  J.  Cox  against  W.  BL  Lee. 
Judgment  for  plalntifT,  and  garnishment  pro- 
cess was  sued  out  against  the  administrators 
of  the  estate  of  M.  A.  Lee.  Plaintiff  travers- 
ed the  answer  to  the  garnishment,  verdict 
was  directed  in  his  favor,  and  the  adminis- 
trators bring  error  to  the  overruling  of  their 
motion  for  new  trial  and  plaintiff  flies  a 
cross-bill  of  exceptions.  Reversed  on  main 
bill  and  affirmed  on  cross-bUL 

Knight,  Chastaln  &  Oasklns,  of  Nashville, 
for  plaintiffs  In  error.  Alexander  &  Gary, 
of  Nashville,  for  defendant  in  error. 

RUSSELL^  O.  J.  J.  J.  Cbx  obtained  judg- 
ment against  W.  B.  Lee,  who  was  an  heir  and 
distributee  of  the  estate  of  M.  A.  Lee,  deceas- 
ed. Cox  sued  out  garnishment,  which  was 
served  upon  the  administrators  of  M.  A.  Lee's 
estate.  In  their  answer  and  amended  answer 
the  garnishees  set  np  that  W.  B.  Lee  was  in- 
debted to  the  estate  of  M.  A.  Lee  a  sum  great- 
er than  his  distributive  share  of  the  estate, 
and  that  therefore  they  were  not  indebted  to 
W.  E.  Lee,  and  that  they  had  no  property, 
money  or  ^ects  belonging  to  him.  The 
plaintiff  In  fl.  fa.  traversed  the  answer  to  the 
garnishment,  and  upon  the  trial  the  court  di- 
rected a  verdict  In  his  favor.  The  adminis-  ' 
tratMTS  except  to  the  overmllng  of  their  mo- 
tion for  a  new  triaL 

[1]  1.  In  the  cross-bill  ct  exceptions  er- 
ror Is  assigned  upon  the  refusal  of  the  trial 
judge  to  dismiss  the  motion  for  new  trial. 
It  appears  from  the  record  that  althongh  12 
terms  of  the  court  had  elapsed  dnce  the  trial 
and  up  to  the  hearing,  no  brief  of  evidence 
had  been  approved  by  the  court.  The  time 
originally  set  for  the  bearing  of  the  motion 
was  a  day  in  vacation,  and  the  motion  not 
being  beard  on  that  day,  it  of  course  was 
automatically  contlnned.  When  the  motion 
finally  came  on  for  hearing,  the  respondent 
moved  to  dismiss  It,  both  npon  the  ground  that 
there  bad  been  no  service  of  the  rnle  nisi  and 
because  of  the  movant's  failure  to  prepare  a 
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brief  of  <lie  evldente.  The  court  originally 
passed  an  order  upon  the  motion  for  a  new 
trial,  allowing  tbe  movant  "until  the  hear- 
ing, whenever  it  may  be,"  to  prepare  and  pre- 
sent for  the  court's  approval  a  brief  of  the 
evidence  in  the  case.  There  was  no  subse- 
quent action  which  revoked  this  order,  and 
for  that  reason  the  case  is  controlled  by  the 
ruling  of  this  court  in  James  v.  Flannery,  6 
Ga.  App.  811,  66  S.  B.  163,  and  the  court  did 
not  err  in  refusing  to  dismiss  the  motion  be- 
cause of  failure  to  prepare  a  brief  of  the  evi- 
dence. See,  also,  Owens  v.  Hansen,  131  Oa. 
805,  63  S.  B.  346. 

[2]  2.  Upon  the  motion  for  a  new  trial 
and  rule  nisi  there  appears  an  entry  of  serv- 
ice, signed  by  the  movant's  counsel,  and  the 
entry  is  verified  by  the  affidavit  of  the  coun- 
sel who  purported  to  have  made  the  service 
and  the  entry  of  service.  Section  6080  ot  the 
Civil  Code  provides  for  service  of  the  rule  nisi 
on  the  motion  for  a  new  trial,  but  does  not 
prescribe  by  whom  the  service  shall  be  ef- 
fected. It  would  seem  to  follow  that  if  sat- 
isfactory proof  of  service  be  made,  service 
by  any  person,  though  he  be  not  an  officer, 
would  be  sufficient.  The  only  purpose  of  the 
service  of  tbe  rule  nisi  is  to  give  the  respond- 
ent notice  of  the  pendency  of  the  motion  for 
a  hew  trial  and  timely  opportunity  to  prepare 
to  resist  it  he  desires  to  do  so.  At  common 
law  a  motion  for  a  new  trial  was  necessa- 
rily made  immediately  upon  the  rendition  of 
tbe  verdict,  and  had  to  be  passed  upon  dur- 
ing the  term  of  the  court,  because  when  a 
Judgment  was  entered  upon  the  Judgment 
roll  all  parties  were  concluded.  The  pur- 
pose of  section  6080  was  to  alter  the  rule  of 
the  common  law  In  this  state,  and  (as  at 
conlmon  law  there  was  no  provision  that 
the  rule  nisi  should  be  served,  the  respondent 
presumably  being  present  In  court  when  tbe 
rule  was  granted)  It  seems  to  have  been  the 
purpose  of  the  Oeneral  Assembly  in  chang- 
ing the  rule  ao  as  to  permit  the  adjudication 
of  motions  for  new  trial  after  adjournment 
of  the  term  of  the  court  at  which  the  ver- 
dict and  Judgment  was  rendered,  to  give  the 
respondent  In  the  motion  such  notice  as 
would  enable  him  to  protect  his  rights. 
There  are  numerous  instances  in  the  Supreme 
Court  reports  where  service  by  counsel,  if 
duly  verified,  has  been  held  sufficient  Of 
course,  the  entry  of  service  by  an  attorney 
does  not  of  Itself  Import  verity,  as  Is  the  case 
where  the  entry  of  a  return  of  service  is  made 
by  a  sherUr.  But  when  the  entry  of  service 
is  verified  It  la  prima  facie  proof  that  tbe 
rule  nisi  was  served,  and  the  entry  should  be 
traversed  if  the  issue  that  there  was  no 
service  la  presented. 

[3]  3.  In  support  of  the  answer  of  the 
garnishee,  to  tbe  effect  that  W.  E.  Lee  owed 
the  estate  of  Bl  A.  Lee  more  than  his  dis- 
tributive share  of  the  estate,  evidence  was 
introdueed  to  show  that  his  distributive 
share  was  $405.30,  and  an  attempt  was  made 


to  show  that  he  was  Indebted  to  the  estate 
more  than  $450.  The  garnishee  attempted  to 
Introduce  in  evidence  certain  notes  and  a 
duebill  of  tbe  defendant  held  by  the  dece- 
dent and  also  to  show  that  the  decedent  had 
paid  certain  amounts  for  him.  Without  speci- 
fying the  dates  and  amounts  of  the  notes  and 
of  the  duebill  which  the  court  ruled  out  on 
the  ground  that  they  were  barred  by  the  stat- 
ute of  limitations,  it  Is  sufficient  to  say  as  to 
two  of  the  notes  that  they  were  not  barred  by 
the  statute.  As  to  one  of  tbe  notes  excluded, 
which  was  barred  by  the  statute  of  limita- 
tions, and  which  had  been  given  by  the  de- 
fendant to  another  party,  a  witness  offered 
to  testify  that  the  decedent  had  made  pay- 
ments thereon  within  four  years  prior  to  the 
dat%  of  the  answer  to  tbe  summons  of  gar- 
nishment, and  that  the  decedent  (who  was  the 
mother  of  the  defendant)  made  these  i>ay- 
ments  at  tbe  defendant's  urgent  request  The 
court  erred  in  excluding  this  evidence.  Even 
if  the  note  Itself  might  have  been  barred  by 
the  statute  of  limitations,  the  defendant  was 
liable  to  tbe  estate  for  the  amounts  paid,  as 
upon  account  We  are  also  of  the  opinion 
that  tbe  court  erred  In  refusing  to  permit 
the  introduction  of  any  evidence  of  indebted- 
ness of  the  distributee  to  the  decedent's  es- 
tate. The  plea  that  a  debt  la  barred  by  the 
statute  Is  a  personal  plea,  and  cannot  be  tak- 
en advantage  of  by  a  third  person.  If  tbe 
evidence  in  the  present  case  shows  that  W. 
B.  Lee  is  indebted  to  the  estate  of  M.  A. 
Lee  in  a  greater  sum  tliau  is  equal  to  his  dis- 
tributive share,  even  though  some  of  the 
evidences  of  such  indebtedness  might  be  bar- 
red by  the  statute  of  limitations  if  a  person- 
al plea  were  filed  by  W.  E.  Lee  in  defense  to 
an  action  brought  on  them,  then  the  court  err- 
ed in  directing  a  verdict  for  the  plaintifl; 
and.  In  view  of  the  fact  that  some  of  the  evi- 
dence, as  above  stated,  was  erroneously  with- 
held, we  will  send  the  case  back  and  let  a 
Jury  decide  what  is  the  real  truth  of  tbe 
matter. 

Judgment  reversed  on  the  main  bill  of  ex- 
ceptions ;  affirmed  on  cross-bill  of  excepflons. 

ROAN,  J.,  absent  on  account  of  sickness. 


(IS  Get.  An>.  »3) 
CENTRAL  OP  GEORGIA  RT.  OO.  t.  DIOK- 

BRSON.    (No.  6885.) 
(Court  of  Appeals  of  Georgia.    Sept  28,  1914.) 

(SyUahvt  hv  the  Court.) 
1.  CoBPORATiONB  (t  509*)— Justices  of  thb 
Peace  (S  87*)— Gabnisuuent  in  Anotuek 
County  —  Objection  to  Pboceedinos  — 
Right  to  Present. 

The  garnishment  proceeding  was  valid,  and 
the  court  bad  jurisdiction,  for  tbe  reason  that 
there  was  a  garnishment  proceeding  pending 
in  Walker  county,  which,  so  far  as  appears,  was 
proper  and  regular,  and  the  summons  of  gar- 
nishment (according  to  the  entry  of  service  by 
the  deputy  sheriff  of  Walker  county,  which  was 
not  traversed)  was  served  upon  an  agent  who 
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had  charge  of  its  office  and  place  of  bastness 
witiiin  the  jurisdiction  of  the  conrt,  as  provid- 
ed hj  section  2260  of  the  Civil  Code.  Under 
the  provisions  of  section  5278  of  the  Civil  Code, 
it  was  the  duty  of  the  officer  issuing  the  sum- 
mons of  garnishment  to  make  two  copies  of 
the  proceeding  and  to  return  a  certified  copy 
of  the  proceedings  to  the  Justice's  court  in  Chat- 
tooga connty.  It  must  be  presumed,  in  the  ab- 
sence of  proof  to  the  contrary,  that  the  magis- 
trate penormed  his  duty,  bat  his  performance 
or  nonperformance  of  this  duty  is  not  a  matter 
which  concerns  the  garnishee,  except  so  ta.r  as 
it  may  affect  the  garnishee's  interest  and  must 
be  specially  pleaded. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2006-2014;  Dec.  Dig..  8  509  ;* 
Jostices  of  the  Peace,  Cent.  Dig.  If  2^5-305 ; 
Dec  Dig.  {  87.»] 

2.  cobporations  (i  509*)  —  qabnibbofknt — 
Answer  of  Corporation— By  Whom  Made. 

An  attorney  at  law  of  a  corporation,  which 
is  summoned  as  a  garnishee,  cannot,  in  that 
capacity,  make  answer  to  a  summons  of  gar- 
nishment on  behalf  of  the  corporation.  Where 
a  corporation  is  summoned  as  a  garnishee,  the 
answer  most  l>e  made  either  by  one  of  its  serv- 
ants or  agents  who  has  actual  personal  knowl- 
edge of  the  state  of  its  dealings  with  the  de- 
fendant, or  by  an  officer  of  the  corporation  to 
whom  such  knowledge  will  be  Imputed  by  law; 
and  in  every  case  it  must  appear  that  the  per- 
son making  the  answer  on  behalf  of  the  cor- 
poration had  authority  to  answer  in  its  behalf 
and  to  bind  it  by  hia  answer. 

[EM.  Mote. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  St  2006-2014;  Dec.  Dig.  } 
609.*] 

3.  Gasnibhkent  (I  146*)— Answkb  of  Uab- 
NiSHKK  CoBPOBATiON— Right  to  Amend. 

'X'he  answer  of  a  garnishee  may  be  amend- 
ed, but  in  the  present  case  (not  only  because 
the  attorney  at  law  of  the  corporation  was  not 
authorized  to  answer  the  summons  of  garnish- 
ment, but  also  because  the  purported  answer 
was  verified  only  upon  information),  the  al- 
leged answer  was  a  nullity,  and  the  court  did 
not  err  in  disallowing  the  proposed  amendment, 
for  the  reason  that  there  was  nothing  to 
amend  by. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  |  274 ;   Dec.  Dig.  ||  146.»] 

4.  Garnishment  (§|  141,  187*)  —  Judgment 
Against  Gabnishee— Settiwo  Asidb— Fn,- 
iHG  OF  Answer— Discretion. 

The  courts  will  not  set  aside  a  Judgment 
against  a  garnishee  who  fails  to  answer,  unless 
some  good  and  satisfactory  reason  (the  validity 
of  which  is  addressed  to  the  discretion  of  the 
court)  be  shown  therefor  (Russell  v.  Bank,  50 
Ga.  676) ;  and  for  the  same  reason  the  grant 
of  permission  to  file  an  answer  after  the  first 
term  is  addressed  to  the  sound  discretion  of  the 
trial  judge.  "The  garnishee  is  required  by  stat- 
ute to  answer  at  the  first  term.  After  the  sec- 
ond term  the  conrt  has  no  discretion,  but  can 
only  allow  the  answer  to  be  then  filed  for  some 
reason  legally  sufficient  to  excuse  the  failure." 
Jones  V.  Bibb  Brick  Co.,  120  Ga.  321  (9),  48 

5.  E.  26. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  {{  267,  359-364;  Dec.  Dig.  f{  141, 
187.»] 

6.  Rulings  Against  Garnishee  Apfboted. 

For  the  reasons  stated  above,  the  court 
did  not  err  In  declining  to  allow  the  garnishee 
to  file  an  answer  made  by  its  assistant  account- 
ant, which  was  offered  at  the  fourth  term  of 
the  court,  nor  in  striking  the  answer  made  by 
the  attorney  at  law,  nor  in  directing  a  verdict 
against  the  garnishee,  nor  in  overruling  the  mo- 
tion- for  a  new  trial. 


Error  from  Saperlor  Ooart,  Walker  Conn- 
ty;    Moses  Wilgbt,  Judge. 

Action  by  R.  N.  Didcerson  against  tbo 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.    Afilrmed. 

J.  Branham  and  Maddox  &  Doyal,  all  of 
Rome,  for  plaintiff  In  error.  D.  F.  Pope,  of 
La  Fayette,  for  defendant  in  error. 

RUSSELL,  O.  J.  Under  provisions  of  sec- 
tion 5278  of  the  CSvil  Code,  Dlekerson,  who 
had  a  Judgment  against  Woods,  rendered  in 
Chattooga  county,  obtained  from  the  jus- 
tice's conrt  in  Chattooga  county,  on  October 
1,  1910,  a  copy  of  the  Judgment,  with  an  at- 
tached certificate,  verifying  the  copy,  and 
upon  presentation  and  delivery  of  the  cer- 
tified copy  of  the  Judgment  to  R.  G.  PhllUpsJ, 
Justice  of  the  peace  in  Walker  county,  on 
June  19,  1911,  Phillips  issned  summons  of 
garnishment,  which  was  served  upon  W,  M. 
Housch,  as  agent  in  charge  of  the  office  and 
business  of  the  Central  of  Georgia  Railway 
Company  in  the  671st  district,  G.  M.,  Walk- 
er county.  In  response  to  this  summons,  an 
answer  was  filed  in  behalf  of  the  (Central 
of  Georgia  Railway  Company,  by  J.  P.  Shat- 
tuck,  as  its  attorney  at  law,  who  swore  that 
the  facts  stated  therein  were  tme,  to  the 
best  of  his  knowledge,  information,  and 
belief.  The  alleged  answer  filed  by  Sbat- 
tuck  was  made  July  26,  1911,  and  was  trav- 
ersed on  August  3,  1911,  and  notice  of  tbe 
traverse  was  served  i)ersonaIly  upon  Shat- 
tnck,  as  attorney  of  record.  On  September 
7,  1911,  Judgment  was  rendered  in  tbe  Jus- 
tice's court  In  favor  of  the  traverse;  and 
accordingly  Judgment  .was  taken  against 
the  garnishee  for  the  amount  of  Dickerson's 
Judgment  against  Woods.  The  Goitral  of 
Georgia  Railway  Company  appealed  the  case 
to  the  superior  court,  and  on  August  12, 1912, 
attempted  to  amend  tbe  answer  previously 
filed  in  the  Justice's  court  by  Mr.  Shattuck, 
as  attorney  at  law  tor  tbe  railway  company, 
by  an  answer  made  by  J.  C.  Horton,  assist- 
ant of  the  company.  Tbe  court  refused  to 
allow  tbe  amendment,  and  exceptions  pen- 
dente lite  were  filed.  Tbe  conrt  then  struck 
tbe  answer  of  J.  P.  Shattuck,  purporting 
to  be  the  answer  of  Central  of  Georgia  Rail- 
way Company,  upon  the  ground  that  it  con- 
stituted no  answer  on  the  part  of  the  ga>- 
nishee,  and  directed  a  verdict  in  tairor  of 
the  plaintiff  as  against  Qie  garnishee.  Tbe 
garnishee  made  a  motion  for  a  new  trial, 
and  excepts  to  the  judgment  overruling  the 
motion.  In  addition  to  tbe  usual  grounds 
that  tbe  verdict  is  contrary  to  law,  contrary 
to  evidence  and  the  principles  of  Justice  and 
eqnlty,  it  Is  insisted  in  the  motion  for  a 
new  trial  that  the  certified  transcript  of  the 
record  of  the  Judgment  in  the  Justice's  court 
of  the  968th  district,  O.  M.,  of  Chattooga  coun- 
ty, in  the  case  of  R.  N.  Ditekerson  against 
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J.  T.  Woods  (which  was  the  only  eridence 
lolrodnced),  Is  Instifflcleiit  to  support  the 
verdict,  for  the  reason  that  It  Is  not  made 
to  appear  that  there  was  any  execution  Is- 
sued upon  the  judgment,  and  that,  If  no  exe- 
cution issued,  the  judgment  must  be  presum- 
ed to  have  been  settled  and  discharged.  The 
fourth  and  fifth  grounds  of  the  motion  for 
a  new  trial,  In  which  error  Is  assigned  upon 
the  court's  ruling  in  refusing  to  allow  the 
amendment  to  the  answer  and  in  striking 
the  answer  filed  by  Mr.  Sbattudc,  cannot  be 
considered,  since  they  fall  under  the  well- 
settled  rule  that  errors  in  rulings  upon  the 
pleadings  furnish  no  ground  for  a  motion 
for  new  trial;  and  the  same  statement  ap- 
'  piles  to  80  much  of  the  seventh  ground  as 
relates  to  the  court's  ruling  in  refusing  to 
allow  the  amendment  and  in  strll^ng  the 
answer  filed  by  Shattuck.  lo  the  sixth 
ground  of  the  motion  for  a  new  trial,  ex- 
ception Is  taken  to  the  judgment  directing 
a  verdict  In  an  amendment  to  the  motion 
for  a  new  tzlal,  the  movant  again  attempt- 
ed to  assign  error  upon  the  refusal  to  allow 
the  amendment  to  the  answer  filed  by  Shat- 
tuck, and  in  striking  the  answer  thus  filed, 
and  set  forth  in  full  all  of  the  proceedings 
in  the  Justice's  court  and  in  the  superior 
court,  but,  as  the  only  exception  is  the  same 
as  presented  by  the  fourth  and  fifth  grounds 
of  the  original  motion,  the  question  present- 
ed of  course  cannot  be  considered.  It  could 
not  be  raised,  except  by  direct  exception  or 
exceptions  filed  pendente  llt& 

The  gi-eat  bulk  of  the  briefs  in  this  case, 
the  numerous  citations  of  authority,  and 
the  earnestness  with  which  the  case  Is  ar- 
gued in  the  briefs,  as  well  as  the  w^I-de- 
served  reputation  of  the  eminent  counsel 
who  represent  the  plaintifT  in  error,  for  pro- 
found learning,  not  only  in  the  law  but  in 
literature  as  well,  unconsciously  Impressed 
us  so  seriously  that  we  were  at  first  inclined 
to  believe  that  perhaps  the  learned  trial 
judge  had  committed  a  grave  error  which 
had  outraged  some  of  the  most  sacred  prin- 
dplee  of  the  law  and  perverted  our  Civil 
Code,  to  the  Injury  of  dvll  justice,  and  we 
suspected  that,  though  the  amount  involved 
was  small,  the  case  was  of  serious  moment 
on  account  of  the  principles  involved,  and  be- 
cause of  the  probable  far-reaching  conse- 
quence of  our  decision;  and  we  were  pre- 
pared to  proceed  to  the  utmost  limit  of  la- 
borious research  in  an  endeavor  to  ascertain 
the  truth,  and,  if  possible,  to  administer  jus- 
tice in  accordance  with  the  laws  of  the  land, 
regardless  of  the  fact  that  the  amount  in- 
volved was  small.  But,  as  a  result  of  patient 
Investigation,  we  find  this  case,  after  all,  is 
of  that  common  variety  known  as  a  "tomtit," 
though  vestured  in  all  the  plumage  of  a  pea- 
cock. There  was  no  error  in  any  of  the  rul- 
ings of  the  trial  Judge,  and  we  are  constrain- 
ed to  repeat  the  inquiry  of  one  of  old  (attllct- 
ed  in  like  manner  as.  we) :   "Who  is  this  that 


darkoieth  counsel  by  wordst*  Jftb,  88,  2. 
See,  also,  Job,  42,  S. 

Dlckerson  had  gotten  a  small  Jadgment 
in  a  justice's  court  In  Chattooga  county 
against  Woods.  Perhaps  he  had  heard,  as 
creditors  sometimes  do,  that  certain  persons, 
whose  solvency  could  not  be  questioned,  owed 
Woods  certain  snms  of  money  which  might 
be  reached,  and  from  which  he  might  collect 
his  judgment  It  appears  from  the  record 
that  one  of  these  debtors  was  W.  D.  Mize 
and  another  was  the  First  National  Bank  of 
La  Fayette.  Summons  of  garnishment  was 
served  upon  the  cashier  of  the  bank  and  up- 
on Mize.  The  record,  of  course  does  not 
show,  nor  is  it  material,  what  action  was 
finally  taken  on  the  sumnu>ns  served  upon 
Mice  and  the  cashier  of  the  bank.  They  were 
served  with  summons  on  June  21,  1911.  On 
July  6,  1811,  the  plaintlfC  (perhaps  having 
heard  that  the  Central  of  Georgia  Ballway 
Company  also  owed  his  judgment  debtor. 
Woods,  or  had  some  effects  of  Woods  in  Its 
hands)  had  summons  of  garnishment  served 
upon  the  agent  in  charge  of  the  ofilce  and 
business  of  the  railway  company,  in  the  dis- 
trict in  which  the  garnishment  was  pending;, 
The  entry  of  service  is  in  accwdance  with  the 
ruling  of  the  Supreme  Court  in  Bargia  ▼. 
RaUroad,  SO  Oa.  42,  IS  S.  B.  631. 

[1]  In  ruling  upon  the  questions  presented 
by  learned  counsel  for  the  plaintiff  in  error, 
we  will  first  Inquire  whether  the  garnishibent 
proceeding  was  valid.  The  contention  <tf 
counsel  for  the  plaintifr  in  error  is  that  the 
court  had  no  Jurisdiction.  Section  2260  vC 
the  Civil  Code  provides  that  where  a  cor- 
I>oration  has  an  agent  and  a  place  of  business 
in  any  county  or  district  in  which  there  may 
be  a  suit,  attachment,  or  Judgment  upon 
which  garnishment  Is  sought  against  the  cor- 
poration, the  court  in  which  the  proceedings 
are  pending,  upon  which  the  garnishment  is 
based,  shall  have  Jurisdiction  also  of  the 
garnishment  proceeding,  and  service  of  sum- 
mons of  garnishment  upon  the  agent  in 
charge  of  the  office  or  business  of  the  corpo- 
ration in  the  county  or  district  at  the  time 
of  service  shall  be  sufficient  service.  See, 
also,  section  5270.  Before  the  summons  of 
garnishment  was  served  upon  Mize  and  the 
cashier  of  the  First  National  Bank  of  La 
Fayette,  Dlckerson,  the  plaintiff,  had  made 
an  affidavit  before  PhilUps,  justice  of  the 
peace,  stating  that  Woods  was  Indebted  to 
him  upon  the  Judgment  obtained  In  the  968U1 
district,  O.  M.,  of  Chattooga  county,  and 
that  he  apprehended  loss  of  the  sum  named 
in. the  Judgment  or  some  part  thereof,  un- 
less the  process. of  garnlsbment  issue.  He 
had  also  given  the  usual  garnishment  bond, 
properly  approved.  This  proceeding  was 
pending  in  Walker  county,  and,  so  far  as  ap- 
peared before  the  trial  judge  or  to  us,  Mize 
and  the  First  ^National  Bank  of  La  Fayette 
are  both  residents  of  Walker  county.  Sec- 
tion 6278  provides  that,  when  any  of  tha 
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persons  aongbt  to  be  ganildied  reside  in  a 
different  connty  from  that  In  which  the  Judg- 
ment was  obtained,  the  plaintlfl  may  make 
affidavit  and  give  bond  in  any  comnty  in  the 
state,  before  an  officer  authorized  to  Issue 
attachments,  and  It  will  be  the  duty  of  the 
officer,  taking  such  affidavit  and  bond,  to 
make  out  a  copy  thereof  and  certify  the 
same  to  be  true,  and  to  Issue  summons  of 
garnishment  for  such  persons  as  he  ini^  be 
directed  by  the  plainUff,  requiring  them  to 
appear  at  the  next  superior  or  Justice's 
court  of  the  county  of  the  garnishee's  resi- 
dence, according  as  such  Judgment  was  ob- 
tained in  the  superior  or  Justice's  court, 
then  and  there  to  depose  according  to  the 
provisions  of  the  law;  and  It  shall  be  the 
duty  of  the  officer  serving  the  summons  to 
return  or  transmit  the  certified  affidavit  and 
bond,  together  with  his  actings  and  doings 
thereon,  to  the  superior  or  Justice's  court  of 
the  connty  in  which  the  Judgment  was  ob- 
tained, and  to  return -the  original  affidavit 
and  bond  to  the  court  where  such  person 
is  summoned  to  appear,  with  his  actings  and 
'doings  thereon.,  and  all  subsequent  proceed- 
ings shall  be  the  same  as  prescribed  by  the 
Code  in  relation  to  garnishment  in  cases  of 
attachment,  where  the  garnishee  resides  out 
of  the'  county  in  w^ch  the  attachment  is  re- 
turnable. Section  S096  provides  that,  when 
a  plaintlfl  desires  to  garnish  persons  not  re- 
siding in  the  county  in  which  the  attachment 
Issues,  it  shall  be  the  duty  of  the  magistrate 
to  make  out  a  copy  of  the  affidavit,  bond, 
and  attachment,  and  certify  the  same  to  be  a 
true  Copy;  and,  upon  the  delivery  of  such 
copy  to  any  magistrate  or  other  person  au- 
thorized by  law  to  issue  attachments  in  the 
county  In  which  the  person  sought  to  be  gar- 
nished resides,  it  shall  be  the  duty  of  such 
magistrate  to  make  out  a  summons  of  gar- 
nishment for  such  persons  as  be  may  be  re- 
quested to  do  so,  requiring  them  to  be  and 
aiqpear  at  the  next  court  of  the  county  In 
which  it  Issued,  and  depose  as  prescribed 
by  law. 

It  will  be  seen  from  this  that  the  defend- 
ant in  error  proceeded  in  accordance  with 
law.  The  Central  of  Georgia  Railway  Com- 
pany, as  we  Judicially  know,  is  a  resident  of 
Chatham  county,  the  situs  of  its  principal 
office,. and  is  not  a  resident  of  Walker  cpun- 
ty,  but  under  the  statute  passed  in  1884  and 
embodied  in  t;be  Code  section,  to  which  we 
have  referred  (section  2260),  It  could  be  re- 
quired to  answer  summons  of  'garnishment 
in  Walker  county.  If  It  ba.d  an  agent  in  that 
county  in  charge  of  Its  office  or  business,  up- 
on whom  service  could  be  perfected.  The 
entry  of  service  of  the  deputy  sheriff  of 
Walker  county  was  not  traversed.  It  must 
therefore  be  taken  as  true.  In  the  return  of 
(be  entry  of  service,  it  is  stated  that  Housch 
is  the  agent  of  the  company  in  charge  of  Its 
office  and  business  in  the  said  district  and 
county  In  which  the  garnishment  proceed- 
ings were  pending.  So  there  Is  nothing  in 
82  S.E.-60 


the  point  as  to  the  court's  lack  of  Jurisdic- 
tion. For  the  convenience  of  the  garnishee, 
the  law  permits  him  to  answer  the  summons 
of  garnishment  in  the  county  of  bis  residence, 
Instead  of  compelling  him  to  go  to  the  county 
where  the  suit  is  pending  or  the  Judgment  is 
obtalued.  The  officer  who  issues  the  summons 
of  garnishment  is  required  to  make  two  cop- 
ies of  the  proceeding,  and  it  Is  made  his  du- 
ty to  return  a  certified  copy  to  the  court  in 
which  the  suit  is  pending  or  In  which  the 
Judgment  was  obtained,  so  as  to  keep  that 
court  advised  as  to  the  status  of  the  litiga- 
tion, and  so  as  to  afford  protection  to  the 
original  defendant  from  an  overpayment,  or 
a  second  iiayment  of  the  same  demand,  in 
cask  the  garnishment  catches  enough  funds 
to  pay  the  debt  But  the  magistrate's  per- 
formance or  nonperformance  of  his  duties 
Is  none  of  the  garnishee's  concern.  He  is 
permitted  to  answer  the  summons,  if  an  in- 
dividual, in  the  county  of  his  residence.  If 
the  garnishee  is  a  corporation,  the  law  re- 
quires it  to  answer  wherever  it  may  have 
an  office  and  place  of  busUiess  in  the  charge 
of  an  agent  upon  whom  service  may  be  and 
is  actually  perfected. 

[2-f]  The  only  other  point  which  presents 
Itself  In  the  present  case  is  that  raised  by  the 
exceptions  pendente  lite  as  to  the  rulings  of 
the  court  in  disallowing  the  amendment  of- 
fered to  the  purported  answer,  and  in  strik- 
ing the  answer  filed  by  J.  P.  Shattuck,  as  at- 
torney at  law  for  the  garnishee;  and  this 
goes  back  to  the  single  inquiry  as  to  whether 
the  attorney  at  law  of  a  corporation  can,  in 
behalf  of  the  corporation,  answer  a  summons 
of  garnishment  which  requires  the  corpora- 
tion to  disclose  whether  it  is  Indebted  to  a 
defendant  or  had  any  of  his  property  in  its 
possession  at  the  time  designated  in  the  sum- 
mons. We  think  that  the  decision  in  Plant 
V.  Mutual  I/ife  Insurance  Co.,  92  Oa.  636,  19 
S.  E.  719,  is  controlling  upon  this  point.  Au 
attorney  at  law  is  not  such  an  officer  of  a 
corporation  as  Is  qualified  to  make  the  an- 
swer required  by  law  or  to  bind  the  corpora- 
tion by  the  answer  if  made  by  him.  The  at- 
torney at  law  is  employed  for  the  discharge 
of  services  of  a  legal  nature.  The  inquiry 
put  on  foot  by  a  summons  of  garnishment  Is 
directed  to  the  financial  and  business  afTairs 
of  a  corporation,  of  which  the  attorney  at 
law  presumably  has  no  definite  knowledge. 
Of  course,  under  the  ruling  In  Walker  v. 
Swift  Fertilizer  Works,  3  Ga.  App.  283,  69 
S.  E.  850,  In  which  we  held  that  an  answer 
in  behalf  of  a  corporation  to  a  summons  of 
garnishment  may  be  verified  by  an  agent  who 
can  and  will  depose  positively  to  the  facts 
stated  therein,  if  It  should  happen  that  the 
attorney  at  law  was  connected  with  the  cor- 
poration In  other  relations  besides  that  of 
attorney,  he  might  make  the  answer  In  bis 
capacity  as  an  agent  of  some  kind  charged 
with  the  knowledge  of  its  financial  status. 
However,  It  required  legislative  action  to  en- 
able attorneys  to  verify  statements  in  plead- 
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iiigs  to  the  best  of  their  knowledge  and  be- 
lief, and,  as  has  frequently  been  pointed  out 
by  the  Supreme  Court,  verification  to  the 
best  of  one's  knowledge  and  belief  does  not 
supply  the  place  of  a  positive  statement  of 
the  actual  facts,  where  such  a  statement  is 
necessary.  Bryan  v.  Ponder,  23  Ga.  482,  484; 
Stancel  v.  Puryear,  58  Ga.  445;  Martin  T. 
Lamb,  77  Ga.  256,  3  S.  E.  10 ;  Sprlnz  v.  Van- 
nuckl,  80  Ga.  774,  6  S.  E.  816. 

In  the  case  of  Plant  v.  Mutual  life  Ins. 
Co.,  supra,  the  question  as  to  whether  an  at- 
torney at  law  could  verify  the  answer  to  a 
summons  of  garnishment  was  squarely  pre- 
sented by  an  amendment  In  which  the  attor- 
ney at  law  proposed  to  swear,  to  the  best  of 
his  knowledge  and  belief,  that  the  contents 
of  the  garnishee's  answer  were  true.  Bock- 
well,  an  agent  of  the  garnishee,  had  verified 
the  purported  answer  by  an  affidavit  In 
which  he  deposed  that  It  was  true,  to  the 
best  of  bis  knowledge  and  belief.  When  this 
affidavit  was  objected  to,  counsel  for  the  gar- 
nishee added  his  affidavit  that  "he  is  an  at- 
torney at  law  of"  the  garnishee,  and  that  the 
answer  was  true.  This  was  objected  to,  but 
the  court  held  the  verification  sufficient.  The 
Supreme  Court  In  its  decision,  however, 
says: 

"There  is  no- provision  of  law  authorizing  the 
verification  to  be  made  by  one  who  does  so  sim- 
ply as  an  attorney  at  law,  *  •  »  and  who 
does  not  profess  to  be  the  agent  of  the  party 
otherwise  than  In  that  capacit.r;  and  me  do  not 
think  such  a  verification  is  sufficient." 

It  was  held,  then,  that  an  attorney  at  law 
cannot  answer  a  summons  of  garnishment, 
even  If  he  swears  positively ;  and,  under  the 
rulings  in  the  cases  we  have  cited  above,  the 
affidavit,  as  made  by  Shattuck,  would  be  in- 
sufficient, even  If  the  ruling  In  the  Plant 
Case  had  never  been  made;  It  not  being 
positively  sworn  to.  For  this  reason  there 
can  be  absolutely  no  question  but  that  the 
words  "Atty.  at  law  for  the  Central  of  Ga. 
Hy.  Co.,"  at  the  conclusion  of  the  answer 
filed  by  Shattuck,  must  be  treated  as  merely 
descriptlo  personie.  The  answer  Is  nothing 
more  than  the  answer  of  Shattuck  as  an  indi- 
vidual, and  Is  wholly  irrelevant,  for  the  suffi- 
cient reason  that  that  individual  was  never 
summoned  to  answer.  The  court,  therefore, 
correctly  refused  to  allow  the  assistant  ac- 
countant's answer  to  be  filed  in  the  guise  of 
an  amendment.  There  was  nothing  to  amend 
by.  There  was  no  answer.  The  court's  ac- 
tion later.  In  striking  the  answer  filed  by 
Shattuck,  was  a  proper  disposition  of  a  total- 
ly Irrelevant  matter.  Since  no  answer  had 
ever  been  filed  within  the  time  provided  by 
law,  the  direction  of  the  verdict  In  favor  of 
the  plaintiff,  upon  proof  that  he  had  already 
obtained  a  Judgment  against  the  original  de- 
fendant, followed  as  a  matter  of  course.  In 
the  exercise  of  his  discretion,  the  Judge 
might  have  allowed  the  answer  of  the  assist- 
ant accountant  (which  was  tendered  as  an 


amendment)  to  be  filed  as  an  original  answer, 
if  It  had  been  tendered  as  such  at  the  second 
term,  but  after  tbat  time  no  such  dl8cretl<» 
existed.  The  alleged  answer  of  the  asadatant 
accountant  was  not  tendered  as  an  answer, 
but,  even  if  It  had  been,  the  court  could  not 
have  allowed  it,  for  it  was  too  late. 

The  point  that  the  certified  transcript  of 
the  record  of  the  Judgment  In  Chattooga  coun- 
ty is  insufficient  to  support  the  verdict  (rais- 
ed In  the  third  ground  of  the  motion  for  a 
new  trial  and  heretofore  referred  to)  appears 
to  have  been  abandoned,  since  it  is  not  refer- 
red to  In  the  briefs  of  counsel  for  the  plain- 
tiff In  error.  However,  the  plaintiff  in  garn- 
ishment cannot  obtain  a  Judgment  against  the 
garnishee  until  he  shows  that  he  obtained  a 
Judgment  against  the  original  defendant; 
and  we  are  not  aware  that  a  presumption 
arises  In  this  state  that  a  Judgment  has  been 
discharged  or  paid,  because  an  execution  did 
not  Issue,  other  than  the  presumption  embod- 
ied In  the  statute  of  limitations  applicable 
to  the  Judgment 

Judgment  affirmed. 

UOAN,  J.,  absent  on  account  of  sickness. 

cm  N.  c.  a» 

HABTSELL  ▼.  CITY  OF  ASHBVIUjB  et  aL 
(Mo.  553.) 

(Supreme  Court  of  North  Carolina.    Sept.  30, 
1914.) 

1.  MUNICIPAI.  COBPORATIONS  (|  812*)— PlMS- 
ENTAIIOR  OF  (XaIX— UKABONABLENESS  OW 
BsgUISKMSNT. 

A  charter  requirement  tbat  notice  of  a 
claim  for  damages  against  a  city  shall  be  pre- 
sented within  90  days  is  reasonablew 

[EM.  Note.— For  other  cases,  see  Manldpal 
Corporations,  Cient.  Dig.  Ii  18»e-1707;  i>ec 
Dig.  i  812.*] 

2.  MVNICIFAI.   COBFOBATIOMS    (S  821*)— PBKS- 

ENTATioR  OF  C1.AIK— Excu8B--QuKsnoir  roc 

JUEY— BVIDBNCB. 

Where,  in  an  action  against  a  city  for  in- 
'juries,  there  was  evidence  &om  which  the  jury 
could  have  found  that  plaintiff  was  practi<»lly 
helpless  and  incapable  of  presenting  a  <dalm 
for  three  months  after  her  mjury,  the  qnestion 
whether  her  failure  to  present  her  claim  to  the 
city  within  90  days,  as  required  by  the  dty 
charter,  was  excusable  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  !{  1745-1737;  Dec 
Dig.  {  821.»] 

On  petition  for  rehearing.  Petition  al- 
lowed. 

For  former  opinion,  see  164  N.  C.  193, 
80   S.   E.   226. 

CLABK,  C.  J.  When  this  case  was  here 
before  (164  N.  C.  193,  80  S.  E.  226),  the  court 
held  that  there  was  no  liability  in  favor  of 
the  plaintiff  against  Maria  Beale  and  her 
husband  by  reason  of  their  ownership  of  the 
lot  adjoining  the  sidewalk  on  whldi  the 
plaintiff  slipped  and  fell,  to  her  injury,  and 
sustained  the  nonsuit  as  to  the  dty  of  Ashe- 
vlUe  because  the  plaintiff  had  failed  to  offer 
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sufficient  eridence  of  an  excuse  for  failure 
to  file  notice  within  90  days  of  her  claim, 
as  required  by  the  charter  of  the  dty.  The 
petition  to  rehear  does  not  allege  any  error 
as  to  Mrs.  Beale  and  husband,  and  Is  direct- 
ed solely  to  the  holding  that  there  Is  no 
evidence  to  submit  to  the  jury  to  excuse 
plaintiff's  failure  to  present  the  notice  to 
the  dty  within  the  required  90  days. 

[1]  The  requirement  that  such  notice  shall 
be  presented  within  90  days  Is  a  reasonable 
one,  and  Its  legality  Is  not  controverted. 

[2]  But  In  Terrell  v.  Washington,  158  N. 
C.  298,  73  S.  E.  895,  It  was  said  that,  to  ex- 
cuse a  strict  compliance  with  this  require- 
ment, "It  must  be  shown  that  there  Is  such 
physical  or  mental  Incapacity  as  to  make 
It  Impossible  for  the  Injured  person,  by  any 
ordinary  means  at  his  command  to  procure 
service  of  the  notice,  •  •  •  and,  If  there 
Is  actual  Incapacity,  It  can  make  no,  practi- 
cal difference  whether  It  Is  mental  or  physi- 
cal In  Its  nature." 

It  Is  not  necessary  that  the  Injured  party 
should  be  in  physical  and  mental  condition 
to  make  such  claim  and  give  due  notice  for 
the  whole  period  of  90  days.  The  90  days 
Is  prescribed  with  the  view  that  at  -  some 
time  within  that  period  the  injured  party 
will  be  in  condition  to  give  the  notice,  and 
It  should  be  given  to  permit  the  dty  to  make 
prompt  investigation  and  to  avoid  Imposi- 
tion. All  that  is  necessary  Is  that  ttiere 
should  be  reasonable  opportunity  within  that 
time  in  which  the  plaintiff  wUl  be  able  to 
give  the  required  notice. 

On  the  former  hearing,  on  consideration 
of  the  evidence,  we  thought  that  the  plain- 
tiff had  not  Introduced  any  evidence  which 
would  authorize  a  jury  to  find  that  during 
the  whole  90  days  she  had  been  nnder  "such 
physical  or  mental  Incapadty  as  to  make 
it  Impossible  for  her,  by  any  ordinary  means 
at  hand,  to  procure  service  of  the  notice." 
But  upon  reconsideration  of  the  testimony 
we  find  that)  taking  her  testimony  to  be 
true,  the  Jury  might  or  might  not  so  find. 
She  testified  that  during  the  first  eight  weeks 
in  the  hospital  she  was  absolutely  helpless 
and  was  practically  helpless  for  three 
months,  and  that  she  left  the  hospital  only 
at  the  end  of  three  months.  Her  daughter 
testified  that  her  mother,  during  the  time 
she  was  In  the  hospital,  was  as  helpless  as 
a  baby,  and  remained  In  a  practically  help- 
less condition  for  two  months  after  she  came 
home. 

We  are  of  the  opinion,  upon  reconsideration, 
that,  upon  all  the  testimony,  tbe  Issue  should 
have  been  submitted  to  the  jury  under  proper 
Instructions  from  the  court,  whether  by 
reason  of  her  physical  or  mental  condition, 
the  plaintiff  was  unable,  at  any  time  during 
the  90  days,  to  give,  or  to  cause  to  be  given, 
to  the  dty  notice  of  her  Injury. 

Petition  allowed. 


066  N.  C.  608) 

AMERICAN    EXCH.    NAT.    BANK    T.    810- 

GKOVE8.     (No.  138.) 

(Supreme  Court  of  North  Carolina.     Sept  SO, 
1914.) 

1.  BiLi«   AND   Notes    (i   186*)— TsANsraB— 
Consideration — Pbe-existino  Debt. 

Under  Revisal  1905,  §  2179,  providing  that 
an  antecedent  or  pre-existing  debt  constitutes 
value,  an  indebtedness  of  the  payee  of  a  note 
in  question  to  plaintiff  bank  was  sufficient  value 
or  consideration  to  sustain  a  transfer  of  the 
note  to  plaintiff,  so  that  an  instruction  that 
there  was  no  evidence  of  any  consideration  for 
the  transfer  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  431 ;   Dec  Dig.  {  18«.»] 

2.  Bills    and    Notes    (8    497*)— Tbansfeb— 

HOLDEB   IN   Due  COUBSE— i<'BA17D. 

Where,  in  an  action  on  a  note  by  a  trans- 
feree, no  fraud  was  pleaded,  plaintiff  would  be 
presumed  to  be  a  holder  in  due  course  without 
proving  it,  as  provided  by  Bevisal  1905,  {(  22U1, 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1448,  1675-1681,  1683- 
1687;    Dec.  Dig.  {  497.»] 

3.  Fraud  (J  43*)— Pleadiho— NRCBasiTX  and 
Sufficiency. 

Fraud  must  not  only  be  pleaded  in  order  to 
be  relied  on,  but  the  pleader  must  allege  the 
facts  constituting  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  37;    Dec.  Dig.  |  43.*] 

Appeal  from  Superior  Court,  Chatham 
County;  Peebles,  Judge. 

Action  by  the  American  B<xchange  Nation- 
al Bank  against  R.  R.  Segroves.  Judgment 
for  defendant,  and  plaintiff  appeals.  New 
trial. 

H.  A.  IJondon  &  Son,  of  PIttsboro,  tor  ap- 
pellant R.  H.  Hayes  and  F.  W.  Bynum,  both 
of  PIttsboro,  for  appellee. 

GliARK,  G.  J.  ThiB  Is  an  action  on  a  nego- 
tiable Instrument  under  seal  for  |1,000  exe- 
cuted by  defendant  on  January  1, 1908,  pay- 
able four  years  after  date  to  the  National 
Bank  of  lilllngton,  N.  C,  and  Indorsed  by 
said  bank  to  the  plaintiff,  before  maturity. 
The  defendant  In  his  answer  denied  the  ex- 
ecution of  this  note,  but  admitted  that  he 
executed  a  note  for  that  amount  to  the  Na- 
tional Bank  of  LUllngton  In  1907  upon  cer- 
tain representations  made  to  hint  by  S.  A 
Salmon  and  for  the  accommodation  of  said 
Salmon.  The  defendant  testified  on  the  trial 
that  he  executed  the  note  sued  on,  and  over 
the  objection  of  the  plaintiff  testified  that  he 
did  so  on  certain  representations  made  to  him 
by  F.  M.  Nelson,  president  of  the  Ullington 
bank.  Nelson  in  his  deposition  testified  that 
the  plaintiff  knew  nothing  of  the  alleged 
transactions  or  conversations  between  Sal- 
mon and  the  defendant,  and  that  the  note 
in  suit  was  given  in  renewal  of  the  first  note. 

The  exception  most  strenuously  argued 
Is  that  the  court  charged: 

"There  is  no  evidence  at  all  that  the  plaintiff 
paid  anything  of  personal  value  for  that  nota 
If  it  did,  it  was  knowledge  peculiarly  within  his 
own  breast,  and  it  was  his  business  to  come 
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here  and  tell  yon  about  It.  Nelson  never  said 
the  bank  paid  anytbing  for  it  He  never  said 
the  bank  credited  his  account  with  the  amount 
of  that  note." 

In  the  deposition  of  Nelson  he  stated  that 
the  consideration  for  the  transfer  of  this 
note  to  the  plaintiff  was  an  indebtedness  of 
tlie  National  Bank  of  Lilllngton  to  the  Am- 
erican Exchange  National  Bank;  that  at  that 
time  the  Lilllngton  bank  owed  the  plaintiff 
about  $5,000. 

[1]  Revisal,  {  2173,  provides:  "An  antecedent 
or  pre-existing  debt  constitutes  value. "  The 
indebtedness  of  the  bank  of  Lilllngton,  as 
above  testitled,  to  the  plaintiff  was  value  or 
consideration  for  the  transfer  of  the  note  in 
suit.  Smathers  v.  Hotel  Oo.,  162  N.  a  352, 
78  S.  E.  224,  and  cases  there  cited.  It  la  tme 
that  there  was  In  evidence  the  Indorsement 
on  the  back  of  the  note,  "For  collection  ac- 
count, American  Exchange  National  Bank 
N.  Y.  W.  H.  Bennett,  Cashier."  This  was  evi- 
dence for  the  Jury  to  consider  as  to  whether 
there  was  a  bona  fide  transfer  of  the  note 
for  value  or  not,  upon  which  the  jury  could 
pass,  but  did  not  anthorlae  the  Judge  to 
charge  as  above  set  out  that  there  was,  "no 
evidence  of  any  consideration  or  thing  of 
value  for  the  transfer  of  the  note  to  the  plain- 
tiff," and  this  instruction  was  a  clear  expres- 
sion of  opinion  upon  the  evidence. 

[2,  S]  Etesldes  every  holder  is  deemed  prima 
facie  to  be  a  holder  In  due  course  Revisal, 
IS  2201,  2208.  It  is  true  that  when  fraud 
is  pleaded  the  burden  is  on  the  holder  to 
prove  that  he  is  holder  in  due  course.  Re- 
visal, S  2208.  But  the  defendant  neither  in  Ills 
answer  nor  in  his  amended  answer  averred 
any  fraud  or  false  representation  by  Nelson 
or  any  one  else  in  connection  with  the  ex- 
ecution of  the  note  sued  on,  bat  merely  aver- 
red that  he  was  induced  to  sign  the  first  note 
in  1907  by  the  represoitatlons  or  promises  of 
tialmon,  who  died  several  months  before  the 
second  note  was  executed.  Indeed  the  an- 
swer denied  the  execution  of  the  second  note 
though  the  defendant  admitted  it  on  the  trial. 
Fraud  must  always  be  pleaded.  In  Beaman 
T.  Ward,  132  N.  <X  71,  43  S.  B.  545,  the  court 
states  that  fraud  must  not  only  be  pleaded, 
but  "the  pleader  must  aUege  the  facts  constl- 
uting  the  fraud." 

It  may  be  that  upon  another  trial  the  Jury 
may  find  that  the  plaintiff  did  not  take  the 
note  for  value  and  without  notice,  but  for 
the  error  above  set  but  there  must  be  a  new 
trial. 


iltS  N.  C.  101) 

STATD  V.  BBACOM  SUPPLY  CO.  et  al. 
(No.  97.) 

(Supreme  Ck>nrt  of  North  Carolina.    Sept  SO, 
1914.) 

NuiBAKCE  (S  62*)— Municipal  Ubdinancb— 

C30KSTBUCTI0If. 

An  ordinance  of  the  city  of  Henderson  pro- 
vides that  no  person  shall  keep  hides,  dried  or 
green,  filthy  rags,  bones  or  guano,  or  anything 


else  that  may  be  adjudged  a  nniaance,  to  the 
annoyance  of  any  citizen  or  the  detriment  of 
the  public  health,  within  400  feet  of  the  dwell- 
ing house  of  any  citizen  of  the  city.  Held, 
that  the  clause  "to  the  annoyance  of  any  citizen 
or  the  detriment  of  the  public  health"  shoald  be 
construed  as  qualifying  the  verb  "keep,"  mak- 
ing it  the  keeping  to  the  annoyance  of  the  citi- 
zens, etc.,  of  anything  that  might  be  adjudged 
a  nuisance  that  constituted  the  offense;  and 
hence  a  ruling  that  proof  that  defendants,  after 
tile  enactment  of  the  ordinance,  kept  commercial 
fertilizers  in  the  city  within  400  feet  of  the  resi- 
dence of  a  citizen  was  sufficient  to  justify  a 
conviction,  without  reference  to  wliether  such 
fertilizers  constituted  an  annoyance  of  a  citizen 
or  detriment  to  the  public  health,  was  erro- 
neous. 

[EM.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  {{  153-157;    Dec  Dig.  {  62.*] 

Appeal  from  Superior  Omrt,  Vance  Cioun- 
tj;  Connor,  Judge. 

Action  by  the  State  against  the  Beacom 
Supply  Company  and  others,  on  a  warrant 
charging  defendants  with  violation  of  an 
ordinance  of  the  City  of  Henderson.  From 
a  Judgment  of  conviction,  defendants  appeaL 
Reversed. 

The  ordinance  declares  in  part  that; 

"No  person  shall  keep  hides,  dried  or  green, 
filthy  ■  rags,  bones  or  guano,  or  anything  else 
that  may  be  adjudged  a  nuisance,  to  the  annoy- 
ance of  any  citizen  or  the  detriment  of  the 
public  health,  within  four  himdred  feet  of  the 
dwelling  bona*  of  any  dtisen  of  the  dty." 

On  the  evidence,  the  conrt  mled  and  charg- 
ed the  Jury  that  it  being  proved  and  admitted 
that  the  ordinance  in  question  bad  been  en- 
acted by  the  city  council,  and  tliat  after  its 
enactment  defendants  kept  commercial  fer- 
tilizers In  the  city  within  400  feet  of  the  resi- 
dence of  a  citizen,  they  should  find  the  de- 
fendants guilty,  and  that  the  statement  in 
the  ordinance  of  "annoyance  of  a  citizen  and 
detriment  to  the  public  health"  had  no  appli- 
cation to  this  case,  and  defendant  excepted. 

T.  T.  Hicks  and  i.  M.  Plttman,  both  of 
Henderson,  for  appeUanta  -T.  W.  Bickett, 
Atty.  Gen.,  T.  H.  Calvert,  Asst  Atty.  Oen.. 
and  J.  C.  Kittrell,  of  Henderson,  for  the  Stat& 

ALLEN,  J.  In  the  construction  of  ordi- 
nances and  statutes,  effect  must  be  given,  if 
possible,  to  every  word  and  phrase  (38  Cyc. 
1128) ;  it'  must  be  assumed  t^at  the  lawmak- 
ing power  Intended  to  remedy  an  evil,  and 
not  to  restrict  unnecessarily  the  use  of  prop- 
erty or  the  engaging  in  any  lawful  business, 
and  statutes  and  ordinances  restricting  the 
use  of  property  are  strictly  construed,  and 
an  intent  to  Impose  burdens  on  the  citizens, 
further  than  the  general  welfare  demands, 
will  never  be  presimied.  Nance  v.  Railroad, 
149  N.  C.  375,  63  S.  E.  Ua  . 

"All  statutory  restrictions  of  the  use  of  prop- 
erty are  imposed  upon  the  theory  that  they  are 
necessary  for  the  safety,  health,  or  comfort  of 
the  pubuc,  but  a  limitation,  which  is  unneces- 
sary and  unreasonable,  cannot  be  enfdrced." 
State  V.  WhiUock,  149  N.  C  543,  63  S.  K.  123, 
128  Am.  St.  Rep.  670,  16  Ann.  Cas.  765. 
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Applying  tb«Be  principles  to  the  ordinance 
before  us,  we  are  of  opinion  that  his  honor 
was  In  error  In  holding  that  the  defendants 
are  gnllty  If  they  kept  guano  In  Henderson 
within  400  feet  of  a  dwelling  or  business 
house,  although  It  annoyed  no  citizen  and 
was  not  detrimental  to  health,  and  that 
the  words  "to  annoyance  of  any  dtlzen  or  the 
detriment  of  the  pubUc  health"  have  no 
application  In  this  case. 

The  language  quoted  Is  not  amblgnous, 
and  It  must  be  presumed  that  It  was  Intended 
for  It  to  have  some  legal  effect  If  referred 
to  the  danse  Immediately  preceding,  "or  any- 
thing else  that  may  be  adjudged  a  nuisance," 
it  is  meaningless,  because  anything  sufficient- 
ly harmful  to  be  adjudged  a  nuisance  neces- 
sarily Implies  that  it  is  an  annoyance  to  at 
least  one  dtUsen  or  Is  injurious  to  health, 
and,  if  It  should  be  held  that  it  does  not  re- 
fer to  hides,  guano,  and  bones,  an  arbitrary 
restriction  is  imposed  upon  the  use  and 
ownership  of  a  well-recognlssed  and  useful 
article  of  trade  and  commerce.  This  con- 
struction would  convict  the  aldermen  of  Hen- 
derson of  enacting  an  ordinance  regulating 
the  use  of  property  when  unnecessary  to 
promote  the  comfort  or  health  of  the  citizens 
and  of  placing  a  burden  upon  its  nse  and 
ownership,  a  conclusion  which  would  render 
the  ordinance  invalid,  and  which  ought  not 
to  be  adopted  tinless  the  language  Imperative- 
ly demands  it 

It  seems  to  ns  that  the  natural  and  reason- 
able construction  Is  that  the  sentence  "to  the 
annoyance  of  any  citizen  or  the  detriment 
of  public  health"  qualifies  the  verb  "keep," 
and  that  it  Is  the  keeping  to  the  annoyance 
of  the  citizens,  etc.,  of  bides,  bones,  and 
guano,  or  anything  else  that  may  be  adjudged 
a  nnlsance,  that  is  condemned.  The  validity 
of  that  part  of  the  ordinance  referring  to 
anything  else  that  may  be  adjudged  a  nui- 
sance is  not  before  ns. 

A  new  trial  is  ordered  for  the  error  pointed 
out 

A  new  trial. 


<1CT  N.  C.  4) 

GHRISTMAN  et  al.  ▼.  HILLIARD  et  al. 
(Na  141.) 

(Supreme  Ck>urt  of  North  Carolina.     Sept  SO, 
1914.) 

1.  Adtkbbk  Posskssioic  (I  116*)— Questions 

FOB  JUBT— NONSrOrr— CONFLICTINO  TEsmco- 

NT  or  PLAiKTmr. 
The  fact  that  plaintiff,  in  an  action  to  qniet 
title  based  on  adverse  possession  under  color  of 
title,  on  direct  examination  testified  that  he 
could  not  state  whether  the  land  in  controversy 
was  embraced  within  the  description  relied  upon 
as  color  of  title,  but  stated  on  cross-examination 
that  it  was  so  embraced,  does  not  authorise 
the  court  to  grant  a  nonsuit,  since  it  was  for  the 
Jury  to  say  which  statement  they  would  believe. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  K  Sli,  691-701 ;  Dec.  Dig. 
8  115.»] 


2.  AnvBBSE  PosssanoiT  (|  IIS*)— Bvidbkoi>— 
Stttficienot. 

In  an  action  to  quiet  title,  based  on  adverse 
possession  under  color  of  title,  evidence  held 
sufficient  to  take  to  the  Jury  the  qnestion  wheth- 
er the  plaintiff  had  been  in  possession  of  the 
premises  during  the  time  required. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |$  314,  691-701;  Dec.  Dig. 
{  115.*] 

3.  Tbiai,  (I  165*)— Nonsuit— DrntBiawATioN 
OF  Motion. 

In  ruling  upon  a  motion  for  nonsuit,  the 
court  must  consider  all  the  evidence  and  con- 
strue it  most  favorably  to  the  plaintiff,  giving 
him  the  benefit  of  every  reasonable  inference 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  373,  374;  Dec  Dig.  {  165.»] 

4.  Advbbsb  Possksbion    (S  88*)— Evidbnce— 
Patment  of  Taxes. 

The  listing  of  land  and  payment  of  taxes 
is  relevant  though  not  of  itself  sufficient,   to 
diow  a  claim  of  titie  and  adverse  possession. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent   Dig.  H  609-611;    Dec.   Dig.  { 

8a*] 

5.  Advebbb  Possession   (|  13*)— Evidknos— 
ExposuBE  TO  Action  of  Tbebfabs. 

A  test  of  adverse  possession  is  the  expo- 
sure of  the  occupant  to  an  action  of  trespass. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  f|  65,  67-76 ;    Dec.  Dig.  | 
13.*] 

6.  QxriETrKO  Titlk  (|  21*)— Statutobt  Peo- 
VI8I0N9— Gukix  Void  on  Its  Face. 

Under  Revisal  1906,  |  1589,  permitting  an 
action  by  any  person  against  another,  who 
claims  an  adverse  interest  in  real  property,  to 
determine  the  adverse  claims,  an  action  may  be 
brought  against  one  holding  a  tax  deed,  even 
though  it  IS  fatally  defective  on  Its  face. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Titie,  Cent  Dig.  ff  51-63;    Dec.  Dig.  f  21.*] 

7.  QuiKTiNa  Title  ({  19*)— Statutobt  Pbo- 

VIBI0N9— CoNSIBUCTION. 

Revisal  1905,  S  1589,  authorizing  an  action 
to  determine  adverse  claims  to  real  property, 
extending  the  equitable  remedy  for  the  removal 
of  clouds  on  title,  is  highly  remedial  and  bene- 
ficial and  should  be  liberally  construed. 

[Ed.  Note.— Bbr  other  cases,  see  Quieting 
Titie,  Cent  Dig.  |  48;  Dec.  Dig.  {  19.*] 

8.  Quieting  Title  (J  23*)- Statutobt  Rem- 
EDT— Possession  of  Plaintiff. 

Under  Revisal  1906,  {  16S9,  permitting  an 
action  by  any  person  against  another  to  deter- 
mine adverse  daims  to  real  property,  the 
plaintiff  is  not  required  to  have  possession  as  a 
condition  precedent  to  his  right  of  action. 

[Ed.  Note. — For  other  cases,  see  Quieting 
Titie,  Cent  Dig.  H  65,  66;    Dec.  Dig.  i  23.*] 

Appeal  from  Superior  Court,  Johnston 
County;  Peebles,  Judge. 

Action  by  R.  D.  Cbrlstman  and  others 
against  Jesse  HllUard  and  others.  '  From  a 
Judgment  of  nonsuit,  the  platntUTs  appeal. 
Reversed  and  new  trial  granted. 

This  action  was  brought  under  Rerlaal,  f 
1589,  to  determine  the  adverse  claim  of  de- 
fendants to  certain  land,  described  In  the 
pleadings,  as  adjoining  B.  D.  HiUlard  and 
others,  and  containing  27  H  acres,  and  being 
part  of  a  larger  tract  containing  100  acres. 
Plaintiff,  relied  upon  adverse  possession  of 
seven  years  under  color  of  title,  and  also  up- 
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on  adverse  poBsesslon  for  20  years  without 
color;  the  title  being  ont  of  the  state.  B. 
D.  Chrlstman,  one, of  the  plaintiffs,  testified 
that  he  could  sot  state  whether  the  27% 
acres  of  land  was  embraced  by  the  descrip- 
tion In  the  deed  of  Mrs.  S.  E.  Hlnnant  to 
Pattle  Chrlstman,  his  wife  and  coplalntlff, 
that  being  one  of  the  deeds  Introduced  by 
plaintiffs  as  color  of  title,  but  on  cross-exam- 
ination, in  response  to  a  question  of  the  de- 
fendant's counsel,  he  testified  that  it  was  so 
embraced  by  the  said  description.  The 
court  nonsuited  plaintiffs,  and  they  appealed. 
R.  C.  Strong,  of  Raleigh,  for  appellants. 
Abell  &  Ward,  of  Smltbfleld,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  We  were  told,  on  the  argument 
before  us,  that  the  nonsuit  was  based  on  the 
ground  that  plaintiffs  had  not  shown  that 
the  27%-acre  tract  was  included  in  the  100- 
acre  tract  If  this  be  true,  the  Judge  evi- 
dently erred,  for  the  witness  R.  D.  Christ- 
man  had  the  right  to  change  his  mind,  and  It 
was  for  the  Jury  to  say  which  of  the  two 
statements  made  by  him  they  would  accept 
He  may  have  refreshed  his  memory,  or, 
stimulated  by  the  sharp  cross-examination, 
be  may  have  been  awakened  to  a  livelier 
sense  of  the  truth  in  regard  to  the  descrip- 
tion and  the  location  of  the  27%-acre  tract 
At  any  rate,  he  so  testified,  it  may  be  un- 
der the  spur  of  the  cross-examination,  and 
the  Jury  must  Judge  of  the  fact  The  con- 
flict in  the  testimony  only  affected  the  credi- 
bility of  the  witness,  and  did  not  destroy  his 
testimony.  Ward  v.  Manufacturing  Co.,  123 
N.  C.  248,  31  S.  B.  405;  Shell  v.  Roseman, 
155  N.  C.  90,  71  S.  E.  86.  In  the  case  last 
cited.  Justice  Allen  says: 

"We  are  not  inadvertent  to  the  fact  that  the 
plaintiff  made  a  statement  on  cross-examina- 
tion  as  to  a  material  matter,  apparently  in  con- 
flict with  his  evidence  when  examined  in  chief, 
but  this  affected  bis  credibility  only,  and  did  not 
justify  withdrawing  his  evidence  from  the  jury." 

[2]  We  cannot  say,  after  reading  the  record 
and  giving  careful  heed  to  the  plaintiff's  evi- 
dence, as  there  stated,  that  there  is  none 
upon  which  he  can  recover,  for  it  tends  to 
show,  in  one  view  of  it,  adverse  possession 
for  the  requisite  time  under  color  of  title. 
There  is  some  conflict  in  the  testimony,  espe- 
cially in  that  of  R.  D.  Chrlstman,  as  to  the 
nature  of  the  possession  of  the  land  and  the 
acts  of  ownership  exercised  over  it,  but  we 
cannot  say  that  there  is  no  evidence  of  a 
sufficient  possession  to  ripen  the  color  of  ti- 
tle into  a  good  one.  We  forlear  to  comment 
on  the  evidence  further,  lest  it  may  preju- 
dice one  or  the  other  of  the  parties  at  the 
next  trial. 

[3]  It  was  not  proper  for  the  court  to  con- 
sider only  a  part  of  the  testimony,  that  of 
Mrs.  Pattle  Chrlstman,  for  example,  but  the 
whole  of  it,  and  It  should  have  been  constru- 
ed most  favorably  to  the  plaintiffs  before  a 
nonsuit  could  be  granted,  and  if,  thus  con- 


sidered, there  was  any  evidence  to  support 
their  claim,  the  case  should  have  gone  to  the 
Jury,  and,  in  order  to  teet  the  legal  sufficien- 
cy of  their  proof,  they  were  entitled  to  the 
benefit  of  every  reasonable  intendment  upon 
the  evidence,  and  every  reasonable  Inference 
to  be  drawn  therefrom.  Alexander  v.  States- 
Vllle,  166  N.  C.  527,  81  S.  E.  763;  Hicks  T. 
Kenan,  139  N.  C.  346,  51  S.  E.  941;  Britt  v. 
Railroad,  144  N.  C.  248,  56  S.  E.  910;  Setfle 
V.  Railroad  Co.,  150  N.  C.  644,  64  S.  E.  759. 
Without  commenting  upon  the  evidence.  It 
may  be  well  to  reproduce  a  part  of  it,  which 
is  favorable  to  the  plaintlfls,  as  to  the  pos- 
session. 

R.  O.  Chrlstman,  one  of  the  plaintiffs,  tes- 
tified: 

"We  lived  on  part  of  the  land,  bat  not  all  the 
time;  then  we  went  to  Wendell,  and  have  t>een 
renting  it  since  then.  We  rented  to  Mr.  Craw- 
ford some  one  year,  and  then  we  rented  it  to 
Wade  Andrews,  and  have  continued  to  rent  it 
since  then.  My  wife's  mother,  Mrs.  S.  E.  Hin- 
nant  was  in  possession  of  the  27  V^  acres  of 
land  before  my  wife's  mother  deeded  it  to  my 
wife.  She  was  in  possession  as  much  as  10  or 
16  years.  I  cannot  tell  exactly  bow  long,  but 
I  guess  26  years  or  probably  loneer.  We  sold 
the  timber  off  the  2714  acres  of  land  to  C.  R. 
Stott.  and  made  a  deed  for  the  timber.  Of  my 
own  knowledge  I  do  not  know  of  any  claim  that 
was  made  to  the  27  V&  acres  of  land  by  any  one 
else,  and  knew  of  no  acts  of  ownership  by  any 
one  else  as  owner  of  any  part  of  this  land  at 
any  time.  The  home,  the  yard,  stables,  and 
barn  cover  no  part  of  the  27%  acres  in  con- 
troversy. We  lived  about  one-quarter  of  a 
mile  from  the  27%-acre  tract  and  this  27%- 
acre  tract  was  all  woodland.  My  wife  and  I 
have  never  exercised  any  acts  of  ownership  of 
the  27%  acres  of  land,  except  to  sell  the  tim> 
ber  off  of  it  That  is  the  only  thing  I  recol- 
lect, except  we  offered  free  wood  and  lightwood 
to  the  public  generally.  When  I  was  in  Dunn, 
I  went  back  there  every  spring  and  fall  in  look- 
ing after  the  rent  and  going  over  the  crop  of 
the  100-acre  tract  The  only  act  of  trespass 
I  saw  was  one,  and  I  told  him  that  he  could  not 
clear  there.  He  said  he  was  going  to  build.  He 
did  not  build,  and,  from  all  the  signs  from  the 
road,  I  could  not  tell  of  other  trespass  on  the 
land." 

C.  R.  Stott  testified:  That  be  cut  the  tim- 
ber off  of  the  27%  acres  of  land  in  controver- 
sy in  the  fall  or  summer  of  1909;  that  he 
paid  the  plaintiff  for  the  timber;  and  that 
he  was  something  like  a  month  cutting  it' 

"I  told  Mr.  Crawford  that  I  was  going  to  cut 
the  timber}  that  1  had  been  to  Smithneld  and 
found  nothing  against  it ;  that  I  bad  a  deed  for 
it,  and  that  there  was  no  use  in  our  falling  out 
about  it,  and,  if  it  turned  out  to  be  his  land,  I 
would  pay  bim  for  it;  that  I  would  have  it 
measured,  and  if  he  paid  Crawford  for  it,  he 
would  get  his  money  back  out  of  Christman. 
if  it  turned  out  to  be  Crawford's  land." 

Deed  from  D.  W.  Adams  to  Mrs.  S.  E.  Hln- 
nant was  put  in  evidence.  It  covered  the  100 
acres.  There  was  evidence  as  to  the  tax  sale 
and  deed,  which  plaintiffs  alleged  were  de- 
fective and  clouded  their  title.  There  was 
also  evidence  that  Mrs.  Hlnnant  had  paid 
the  taxes  assessed  against  the  100  acres.  We 
think  that  all  of  this  constituted  some  evi- 
dence from  which  the  Jury  could  find  that 
there  had  been  the  requisite  adverse  posses- 
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Bion.  Bven  If  It  was  not  cogent  proof,  It  cer< 
talnly  was  not  open  to  assault  by  nonsuit 
Upon  the  question  of  what  is  evidence  of  ad- 
verse possession,  with  special  reference  to 
tbe  facta  of  this  case,  the  following  cases 
may  be  profitably  consulted :  Bryan  v.  Splv- 
ey,  100  N.  G.  67,  13  S.  B.  766;  Boomer  v. 
Gibbs,  114  N.  C.  76,  19  S.  E.  226;  Vanderbllt 
V.  Johnson,  141  N.  C.  370,  54  S.  B.  298;  Sim- 
mons V.  Box  Co.,  163  N.  C.  257,  60  S.  B.  146; 
Ray  V.  Anders,  164  N.  C.  311,  80  S.  B.  403; 
Dobbins  v.  Dobbins.  141  N.  O.  210,  68  S.  B. 
870,  10  L.  B.  A.  (N.  S.)  185,  115  Am.  St  Bep. 
682;  Beriy  v.  McPherson,  163  N.  O.  4.  68  S; 
B.  892;  Locklear  v.  Savage,  169  N.  a  236,  74 
S.  B.  347;  Coze  t.  Carpenter,  167  N.  a  657, 
73  S.  B.  113. 

[4]  Tbe  listing  of  tbe  land  and  payment  of 
taxes  Is  a  relevant  fact,  in  connection  with 
other  circumstances,  tending  to  show  a  claim 
of  title  and  an  adverse  or  hostile  possession, 
though  not  suflScient  by  Itself  for  the  pur- 
pose. Austin  V.  King,  97  N.  C  339,  2  S.  B. 
67a 

[t]  A  test  of  adverse  possession  is  tbe  ex- 
posure of  the  occupant  to  an  action  of  tres- 
pass. Boomer  v.  Gibbs,  supra;  Osborne  v. 
Johnson,  65  N.  O.  26.  But  we  think  that 
there  was  evidence  of  an  adverse  holding  by 
tbe  plaintiffs,  and  those  under  whom,  they 
claim,  for  tbe  requisite  time,  however  the 
fact  may  be,  as  hereafter  found  by  the  jury. 
We  do  not  decide  as  to  the  true  construction 
of  Revlsal,  {  386,  as  it  is  not  at  present 
■  necessary  to  do  so. 

[I]  The  tax  deed  Is  not  set  out  in  the  rec- 
ord, and  we  do  not  know  its  contents,  but,  if 
fatsilly  defective  or  void  because  of  faOure 
to  comply  with  essential  provisions  of  the 
law  in  making  tbe  sale  or  In  the  proceedings 
leading  up  to  the  deed,  the  plaintiffs,  under 
the  statute  (Revlsal,  |  1689),  may  bave  tbe 
matter  determined  In  this  action,  and  the 
same  may  be  said  with  regard  to  any  other 
claim  set  up  by  defendant  Referring  to  a 
similar  law  of  Nebraska,-  Justice  Field  In 
Holland  V.  Challen,  110  U.  S.  15,  3  Sup.  Ct 
495,  28  L.  Ed.  52,  used  this  language: 

"Any  person  claimiD?  title  to  real  estate, 
whether  m  or  out  of  possession,  may  maintain 
the  suit  against  one  who  claims  an  adverse  es- 
tate or  interest  in  it  for  tbe  purpose  of  deter- 
mining such  estate  and  quieting  the  title. '  It  is 
certainly  for  the  interest  of  the  state  that  this 
jurisdiction  of  the  court  should  be  maintained, 
and  that  causes  of  apprehended  litigation  re- 
specting real  property,  necessarily  affecting  its 
use  and  enjoyment,  should  be  removed,  for,  so 
long  as  they  remain,  they  will  prevent  improve- 
ment and  consequent  benefit  to  tbe  public.  It 
is  a  matter  of  everyday  observation  that  many 
lots  ot  land  in  our  cities  remain  unimprovea 
because  of  conflictinK  claims  to  them.  •  *  • 
It  is  manifestly^  to  the  interest  of  the  commani- 
ty  that  conflicting  claims  to  property  thus  sit- 
nated  should  be  settled,  so  that  it  may  be  subject 
to  use  and  improvement.  To  meet  cases  of  this 
character,  statutes,  like  the  one  in  Nebraska, 
have  been  passed  by  several  states,  and  they  ac- 
complish a  most  useful  purpose." 


See,  also,  Campbell  r.  CroDljr,  160  N.  0. 4S7, 
64  S.  B.  213. 

[7]  The  statute  has  been  said  to  be  an  ex- 
tension of  the  remedy  in  equity  theretofore 
existing  for  the  removal  of  clouds  on  title, 
and  Is  Intended  to  afford  an  easy  and  expedi- 
tious mode  of  determining  all  conflicting 
claims  to  land,  whether  derived  from  a  com- 
mon source  or  from  different  and  independ- 
ent sources.  It  is  highly  remedial  and  bene- 
ficial In  its  nature,  and  should  therefore  be 
construed  liberally.  It  Is  also  a  statute  of 
repose  and  also,  for  that  reason.  Is  entitled 
to  favorable  consideration.  Adler  v.  Sulli- 
van, 115  Ala.  582,  22  South.  87;  Walton  T. 
Perkins,  33  Minn.  357,  23  N.  W.  527;  Holmes 
T.  Chester,  26  N.  J.  Bq.  81.  It  deprives  the 
defendant  of  no  right  but  affords  him  every 
opportunity  of  defending  the  validity  of  his 
title,  but  in  tbe  Interest  ot  peace  and  the 
settlement  of  controversies.  It  allows  bis  ad- 
versary to  put  It  to  tbe  test  of  early  Judicial 
investigation,  and  does  not  compel  plaintiff 
to  wait  on  bis  pleasure  as  to  the  time  when 
the  Inquiry  shall  be  made,  and  thus  give  de- 
fendant an  unfair  advantage  over  him.  Jer- 
sey aty  T.  Lembeck,  81  N.  J.  Eq.  265. 

[8]  The  plaintiff  is  not  required  to  bave  pos- 
session aa  a  condition  precedent  to  his  right 
of  action,  nor  will" the  apparent  Invalidity  of 
defendant's  title  deprive  him  of  the  statutory 
remedy.  Daniels  v.  Baxter,  120  N.  O.  14,  2ft 
S.  E.  635;  Rumbo  v.  Manufacturing  Co.,  120  N. 
C.  9,  39  S.  B.  581 ;  Beck  v.  Meroney,  135  N.  0. 
532,  47  S.  B.  613;  Campbell  v.  Cronly,  supra. 
Tbe  beneficial  purpose  of  the  statute  is  to 
free  the  land  of  the  cloud  resting  upon  it 
and  make  its  title  clear  and  indisputable,  so 
that  It  may  enter  the  channels  of  commerce 
and  trade  unfettered  and  without  .the  handi- 
cap of  suspicion,  instead  of  remaining  idle 
and  unremunerative.  This  case  is  within  its 
letter  and  spirit  and  plaintiff  has  a  right  to 
the  relief  he  seeks,  if  be  can  make  good  his 
allegations. 

The  nonsuit  was  granted  on  plaintiffs'  tes- 
timony, and  defendant's  evidence  has  not 
been  heard.  It  may  materially  change  the 
aspect  of  the  case,  or,  on  plalntifCs'  own  show- 
ing, the  jury  may  draw  an  inference  adverse 
to  them,  as  It  Is  their  province  to  find  tbe 
facts. 

The  nonsuit  wlU  be  set  aside,  and  a  new 
trial  granted. 

New  trlaL 

.      (166  N.  C.  S48) 
NORIWOOD  et  al.  v.  TOTTEN  et  aL 
(No.  147.) 

(Supreme  Court  of  North  CJarolina.    Sept  30, 
1914.) 

1.  AovEBSB  Possession  (8  71')  — "Coi-ob  ov 
Title"— What  Constitutes. 

As  "color  of  title"  is  a  writing  upon  its 
face  purporting  to  pass  title  which  does  not  do 
it  either  from  want  of  title  in  the  person  mak- 
ing .it  or  from  a  defective  mode  of  conveyance, 
bat  which  Is  not  obviously  defective,  a  deed  by 
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a  married  Womaa  to  Iter  husband  constitntes 
color  of  titl«,  alUiough  her  privy  ezaminatioB 
was  not  taken  as  required  by  law,  and  ao  fur- 
nishes basis  for  an  adverse  claim. 

[Ed.  Nbte.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  fi  41K-42i);  Dec.  Dig.  | 
71.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Color  of  Title.] 

2.  ACKNOWLEDOHENT  (5  4*) — NkCESSITT. 

The  acknowledgment  of  a  deed  is  not  ordi- 
narily essential  to  the  validity  of  the  instru- 
ment, but  the  deed  is  generally  good  as  against 
every  one,  save  subsequent  creditors  and  pur- 
chasers without  notice. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  a  7-21 ;   Dec.  Dig.  |  4.*] 

3.  Adveksk  Possession  (§  71*>— C01.OB  of  Ti- 
tle—What  Constitutes. 

A  conveyance  by  a  wife  to  her  husband  is 
sufficient  color  of  title  to  furnish  the  basis  for 
an  adverse  claim,  although  there  was  no  certili- 
cate  of  approval  of  the  transaction  by  the  officer 
taking  her  privy  examination,  as  required  by 
Bevisal  1905,  i  2107. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  ii  415^29;  Dec.  Dig.  { 
TL*] 

4.  GuBTESY  (I  6*)  —  RioaT  ov  Tbkant  bt 

CUBTEST. 

Where  a  wife  died  baring  had  no  childien, 
her  husband  is  not  entitled  to  hold  her  land  as 
tenant  by  curtesy. 

[Ed.  Note.— For  other  cases,  see  Cturtesy, 
Cent  Dig.  ii  11-15 ;   Dec.  Pig.  {  6.»] 

5.  Advebsb  Possession  ({  62*)— What  Ooir- 

BTITUTES. 

Where  a  husband,  though  not  mtitled  to 
hold  his  deceased  wife's  land  as  tenant  by  cur- 
tesy, retained  possession  after  her  death  and 
built  improvements  thereon,  such  possession  is 
adverse. 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  324-S27,  829-832;  Dec. 
Dig.  i  «J.»] 

a.  Deeds  (|  38*_)— Validity- Uncebtaiittt. - 
A   deed   which   describes  land   so    that  it 
could  be  Identified  by  parol  evidence  in  case  of  a 
controversy  is  not  void  for  uncertainty. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  iS  65-79;  Dec.  Dig.  {  88.*] 

Appeal  from  Superior  Court,  Chatham 
County;   Peebles,  Jndge. 

Action  of  partition  by  O.  N.  Norwood  and 
others  against  John  Totten  and  others. 
From  a  judgment  for  plaintiffs,  defendants 
appeal.    AflSrmed. 

A.  C.  Ray,  of  Flttsboro,  and  Maness  &  Carv- 
er, of  Concord,  for  appellants.  B.  H.  Hayes, 
of  Fittsboro,  for  appellees. 

CLAHK,  C.  J.  [1]  Frances  A.  D.  Nor- 
wood, who  was  the  second  wife  of  Mebane 
A.  J.  Norwood,  on  October  11,  1905,  executed 
a  deed  to  the  premises  to  her  husband,  whose 
heirs  at  law  are  the  plaintiffs.  Her  privy 
examination  was  not  taken.  She  died  about 
a  month  thereafter,  having  no  Issue  bom. 
The  defendants  are  her  heirs  at  law.  The 
Jury  find,  under  proper  Instructions,  that 
said  husband  and  bis  children  by  the  first 
wife  have  been  In  adverse  possession  under 
said  deed  more  than  seven  years.  This  deed 
was  offered  merely  as  color  of  title,  and  the 


court  propedy  held  that  It  was  sufficient  for 
the  purpose. 

Judge  Henderson's  definition  o<  color  of 
title,  in  Tate  v.  Southard,  10  N.  a  121,  14 
Am.  Dec.  678,  Is: 

"A  writing,  upon  its  face  profetring  to  pass 
title,  but  which  does  not  do  it  either  from  a 
want  of  title  in  the  person  making  it,  or  the 
defective  mode  of  conveyance  used. 

He  added: 

"It  must  not  be  plainly  and  obviously  de- 
fective, so  much  so  that  no  man  of  ordinary 
capacity  could  be  misled  by  it" 

Judge  Gaston's  deflnltlim  of  color  of  title 
Is  to  be  found  In  Dobson  v.  Murphy,  IS  N.  C. 
686,  aa  follows: 

"Some  written  document  of  title,  ^roie*»ng 
to  pass  the  land,  and  one  not  so  obviously  de- 
fective that  it  could  not  have  misled  a  man  of 
ordinary  capacity." 

This  has  been  approved  in  Ellington  t. 
ElUngton,  103  N.  0.  64,  9  S.  E.  208,  Aveut 
V.  Arrington,  106  N.  a  390,  10  S.  B.  991, 
Keener  v.  Goodson,  89  N.  C  277,  and  other 
cases. 

The  deflnitloa  by  Judge  Hoke  In  Smith  v. 
Proctor,  139  N.  C.  S24,  61  8.  E.  892,  2  U  a 
A.  (N.  S.)  172,  Is  that: 

"Color  of  titje  is  a  paper  writing  (usually  a 
deed)  which  professes  and  appears  to  pass  the 
title,  but  fails  to  do  so." 

This  appears  to  us  to  be  the  best  and  dear- 
est definition  of  the  three.  Applying  that 
to  this  deed,  the  Jndge  was  correct  in  holding 
the  deed  to  be  color  of  title.  In  Pearse  v. 
Owens,  8  N.  0.  2S4,  it  was  held  that  a  deed 
from  husband  and  wife,  to  whidi  her  pri- 
vate examination  had  not  been  taken  and 
whldi,  therefore^  was  not  valid,  was  color 
of  title.  This  was  dted  with  approval  in 
McConneU  v.  McConnell,  64  N.  C.  342,  and 
is  quoted  in  Perry  v.  Ferry,  99  N.  a  273, 
6  S.  E.  86.  In  Ellington  v.  Ellington,  103  N. 
C.  68,  9  a  B.  208,  Smith,  O.  J.,  also  holds 
that  a  deed  from  husband  and  wife,  to  which 
the  privy  examination  of  the  wife  has  not 
been  taken.  Is  color  of  title  sufficient  to  ripen 
title  under  adverse  possession. 

In  Smith  v.  Allen,  112  N.  O.  226,  16  8.  E. 
932,  it  is  held,  citing  Perry  v.  Perry,  supra, 
and  other  cases,  that  a  deed  to  which  the 
privy  examination  of  the  married  woman  is 
not  taken  is  color  of  title.  In  Greenleaf  v. 
Bartlett,  146  N.  C.  495,  60  S.  E.  419,  14  L.  R. 
A.  (N.  S.)  660,  Connor,  J.,  in  reviewing  the 
authorities,  quotes  with  approval  the  above 
cases  of  Pearse  v.  Owens  and  Perry  v.  Perry, 
that  a  "deed  conveying  the  real  estate  of 
a  married  woman,  without  private  examina- 
tion, is  color  of  tlUe." 

[2,  1]  It  may  here  be  noted  that  the  re- 
quirement of  the  private  examination  of  a 
married,  woman  to  any  conveyance  was  long 
ago  abolished  in  England  and  In  nearly  all 
the  states  of  this  Union,  Including  our  ad- 
jacent states  of  South  Carolina,  Georgia, 
Alabama,  Tennessee,  Kentucky,  West  Vir- 
ginia,   Maryland,    and    Virginia.      Besides 
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North  Carolina  there  are  only  four  other 
states  In  the  Union  retaining  such  require- 
ment— Arkansas,  Delaware,  Florida,  and 
Texas,  1  A.  &  E.  Bnc.  522,  623.  In  many 
states  It  has  been  abolished  by  statute.  In 
others,  It  has  been  held  that  words  substan- 
tially like  those  In  our  Constitution  (anicle 
10,  I  6),  giving  a  married  woman  the  right 
to  convey  her  realty  "as  if  she  were  unmar- 
ried," per  se  prohibit  the  requirement  of  a 
privy  examination  in  her  conveyance,  and 
Indeed  the  requirement  in  our  Constitution 
of  a  private  examination  is  made  only  (arti- 
cle 10,  f  6)  as  to  the  conveyance  by  the  hus- 
band of  his  homestead.  However,  this  court, 
in  a  majority  opinion,  has  held  that  It  will 
require  a  statute  to  abolish  the  exaction  of 
•  privy  examlnatloa  Weathers  v.  Borders, 
124  N.  C.  GIO,  32  S.  E.  881. 

"Acknowledgment  is  not  ordinarily  essential 
to  the  validity  of  on  instrument  Oonseqaently 
an  instrument  properly  executed  in  other  re- 
spects, but  defectively  acknowledged,  is  good 
against  everylx>dy  except  subsequent  creditors 
and  purchasers  without  notice.  No  one  else  can 
take  advantage  of  the  defect  •  •  •  The  fact 
that  an  instrument  is  defectively  acknowledged 
will  not  affect  its  operative  force  as  against 
the  grantor  and  tiis  heirs."  1  Cyc.  626,  627, 
And  many  cases  cited. 

It  la  true  that  this  is  a  conveyance  from 
the  wife  to  the  husband,  and  tiiat  Re^dsal 
2107  requires,  as  to  contracts  by  the  wife 
with  the  husband,  that  the  officer  besides 
the  certificate  of  privy  examination  must 
certify  that  such  contract  'is  not  unreason- 
able or  Injurious  to  her."  If,  however,' It 
had  been  required  that  such  certlficat»  as 
to  the  reasonableness  of  the  transaction 
should  be  embraced  In  the  certificate  to  con- 
veyances. Its  absence  would  have  no  more 
effect  than  the  absence  of  the  certificate  of 
a  privy  examination,  that  is,  while  It  would 
Invalidate  the  conveyance.  It  would  not 
prevent  It  from  bring  color  of  title.  Treat- 
ing tills  defect  in  the  acknowledgment  as 
fatal  to  the  validity  of  this  deed,  ic  was 
sufficient  as  color  of  tittle  which  was  npened 
by  seven  years'  adverse  possession,  under 
our  authorities  as  above  quoted.  The  same 
Is  the  general  doctrine  elsewhere  according 
to  cases  dted  in  1  Cya  1087,  which  are  sum- 
marized: 

"A  deed  which  purports  to  convey  title  will 
give  color  of  title,  though  it  be  not  acknowledged 
or  though  it  be  defectively  aclmowledged." 

[4,  f  ]  The  evidence  here  of  adverse  posses- 
sion from  the  death  of  the  wife,  the  gran- 
tor. Is  amply  sufficient  The  building  of  a 
house  on  the  land  was  not  the  beginning  of 
the  adverse  possession,  but  only  additional 
evidence.  When  the  wife  died,  having  had 
no  children,  the  husband  did  not  have  ten- 
ancy by  the  curtesy,  and  the  title  went  to 
her  heirs  at  law,  and  possession  by  her  hus- 
band became  adverse  to  them,  unless  the 
contrary  was  shoMm,  for  the  evidence  was 
that  he  and  his  son  after  Iilm,  either  In  per- 


son, or  by  their  tenant,  occupied  and  culti- 
vated the  land  under  known  and  visible 
metes  and  bounds  for  seven  years. 

[1]  The  description  of  the  land  In  the 
deed,  after  naming  the  township  and  county, 
"adjoining  the  land  of  John  Stone  on  the 
north  and  west,  and  Hargrove  heirs  on  the 
east,  and  Samuel  Culbertson  on  the  south, 
and  bounded  as  follows,  viz.:  Containing 
30  acres  more-  or  less,"  Is  not  void  for  un- 
certainty, but  the  tract  could  be  Identlfled 
by  parol  evidence,  if  there  had  been  any  con- 
troversy In  that  regard.  Hudson  v.  Morton, 
162  N.  G  6,  77  S.  E.  1005 ;  Perry  v.  Scott, 
109  N.  C,  877, 14  S.  B.  294 ;  Farmer  v.  Batts, 
83  N.  G.  887,  where  a  list  of  descriptions  Is 
set.  out ;  some  being  held  too  Indefinite,  and 
others  not  too  Indefinite,  to  admit*  of  parol 
testimony. 

No  error. 

(166  N.  C.  6S7) 

TOMLINSON  &  CO.  v.  MORGAN.    (No.  60.) 

(Supreme  Court  of  North  Carolina.    Sept  28, 
1014.) 

1.  Sai^es  (J  261*)— "Warbantt  — Statkvknts 
CoNBTmrtiNO  Wabbantt. 

Where  fertUizer  was  sold  for  use  on  a  to- 
bacco crop  under  a  statement  and  representa- 
tions that  it  was  a  high-grade  fertilizer  special- 
ly suitable  for  tobacco,  when  in  fact  it  was  not 
suitable  for  tobacco,  there  was  a  warranty. 

SSd.'  Note. — For  other  cases,  see  Sales,  Cent 
.  H  727-735;  Dec.  Dig.  f  261.*] 

2.  Sau»  (I  441*)— Bbsaoh   or  Wasrantt— 

DaMAQHS— EVIDBITCB. 

A  claim  for  the  loss  sustained  from  the  dim- 
inution of  a  crop,  as  damages  for  the  breach 
of  a  warranty. 01  a  fertilizer  used  on  the  crop, 
should  not  be  entertained  unless  it  is  dearlv 
established  that  there  has  been  a  definite  breach 
of  the  warranty,  and  satisfactory  evidence  is 
offered  that  the  loss  claimed  is  directly  attribu- 
table to  the  breach  and  the  amount  can  lie  as- 
certained with  a  reasonable  degree  of  certainty, 
but  when  the  facts  in  evidence  clearly  meet 
these  requirements,  such  loss,  when  clearly  at- 
tributable to  a  definite  breach  of  warranty  as 
to  the  quality  of  a  fertilizer  and  within  the 
contemplation  of  the  parties  and  capatile  of  be- 
ing ascertained  with  a  reasonable  degree  of 
certainty,  may  be  made  the  basis  for  an  award 
of  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  1277-1283;   Dec.  Dig.  {  441.*] 

3.  Sales   (I  442*)— Bbbach  of  Waebantt— 
Damages— Evidence. 

Where  it  was  shown  that  fertiliser  was 
bought  and  used  on  a  tobacco  crop  under  a 
statement  and  representations  that  It  was  a 
high-grade  fertilizer  specially  suitable  for  tobac- 
co, that  the  fertilizer  was  properly  applied  on 
land  cultivated  in  tobacco,  and  suitable  for  that 
purpose,  that  the  plants  were  good,  properly 
put  in  and  worked,  and  that  there  was  a  mark- 
ed loss  in  diminution  of  the  crop  owing  to  a  lack 
of  manure,  and  that  a  member  of  the  seller's 
firm  admitted  that  he  thought  the  factory  by 
mistake  had  put  acid  instead  of  phosphate  in 
the  fertilizer,  the  jury  was  justified  in  awarding 
the  damages  from  the  loss  on  the  crop  as  for  the 
breach  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8S  1284-1801 :    Dec.  Dig.  i  442. •]     ' 
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4.  Saxks  (I  425*)— Bbbach  of  Wabbantt— 
Sight  or  Action. 

Laws  1911,  c.  96,  S  2,  anthorizinf;  the  com- 
missioner of  agriculture,  whenever  satisfied  that 
any  fertilizer  is  below  the  guaranteed  value  in 
plant  food,  to  assess  the  deficiency  against  the 
the  manutactnier,  and  require  twice  or  three 
times  the  value  of  such  deficiency,  or  in  case 
of  fraud,  double  these  amounts,  to  be  paid  to 
any  purchaser  of  the  low-grade  fertilizer,  ia  a 
police  regulation,  and  does  not  interfere  with 
the  rights  and  remedies  of  parties  as  stipulated 
and  provided  for  in  their  private  and  personal 
dealings,  and  hence  does  not  prevent  a  recovery 
of  damages  for  a  breach  of  warranty  of  a  fer^ 
tiiicer  independent  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  II  1207, 1208;   Dec.  Dig.  |  426.*] 

Appeal  from  Superior  Court,  Robesuu 
County;  Bond,  Judge. 

Action  by  Tomllnson  ft  Co.  against  H.  M. 
Morgan.  From  a  judgment  for  plaintiff  for 
an  Insufficient  amount,  it  appeals.    Affirmed. 

The  action  was  to  recover  the  contract 
price  of  certain  fertilizers,  sold  by  plaintiff 
to  defendant  in  1907,  for  use  on  defendant's 
farm  for  that  year,  and  to  foreclose  a  mort- 
gage on  certain  personal  property  to  secure 
the  debt  Defendant,  admitting  the  amount 
and  the  execution  of  mortgage,  set  up  a  coun- 
terclaim and  offered  evidence  tending  to  show 
that  the  guano  in  question  was  sold  by  plain- 
tiff to  defendant  In  1907  for  use  on  defend- 
ant's tobacco  crop  for  that  year,  and  was  so 
sold  to  defendant  as  "Dunnlngton  Special," 
a  high-grade  fertilizer,  specially  suited  to 
tobacco,  and  known  as  "8.  3.  3.  goods" ;  that 
defendant  used  good  plants,  and  same  were 
properly  put  in  and  worked,  and  there  was 
a  marked  diminution  of  his  crop,  arising 
from  lack  of  proper  manure;  that  the  guano 
sold  to  defendant  under  said  representation 
was  off  grade  or  improperly  mixed ;  that  de- 
fendant's crop  for  that  year  was  thereby 
seriously  injured;  and  that  the  amount  of 
damage  done,  attributable  to  this  default, 
was  from  $400  to  $500,  etc. 

Omitting  the  issues  as  to  value  of  proper- 
ty secured  by  the  mortgage,  which  are  ir- 
relevaot  to  any  question  presented,  the  Jury 
rendered  verdict  on  the  claim  and  counter- 
claim as  follows: 

"First.  Is  the  defendant  indebted  unto  the 
plaintitC,  and  if  so,  in  what  amount?  Answer: 
Yes,  $274.65  (answered  by  the  court  by  con- 
sent).   •    •    • 

"Fourth.  Did  the  plaintiffs  contract  to  sell  to 
the  defendant  a  fertilizer  suitable  for  the  culti- 
vation of  tobacco?  Answer:  Yes  (answered  by 
the  court  by  consent).  ' 

"Fifth.  Was  the  guano  sold  by  the  plaintiffs 
to  the  defendant  suitable  for  the  growth  of 
tobacco?    Answer:  No. 

"Sixth.  Did  the  guano  so  sold  contain  the 
percentage  of  phosphoric  acid  and  potash  as 
represented?    Answer:  No. 

"Seventh.  Was  the  defendant  damaged  by  the 
use  of  said  fertilizer,  and  if  so,  in  what  amount? 
Answer:  $187.50." 

There  was  Judgment  for  plaintiff  for 
pmount  of  debt,  less  the  counterclaim,  and 
plaintiff,  liavlng  duly  excepted,  appealed. 


H.  O.  Connor,  Jr.,  and  W.  A.  Finch,  both 
of  Wilson,  for  appellant 

HOKE,  J.  [1]  In  Wren  v.  Morgan,  148  N. 
C.  101,  104,  91  S.  E.  641,  642,  the  court  said : 

"It  is  accepted  law  that  to  hold  a  bargainor 
in  a  sale  responsible  for  a  warranty  it  is  not 
necessary  that  this  should  be  given  in  express 
terms,  but  that  an  affirmation  of  a  material 
fact,  made  by  a  seller  at  the  time  of  the  sale 
and  as  an  inducement  thereto  and  accepted  and 
relied  on  by  the  buyer,  will  amount  to  a  war- 
ranty" (citing  Tiffany  on  Sales,  p.  Itt2;  Mc- 
Kinnon  ▼.  Mcintosh,  98  N.  C.  8»,  3  S.  E.  840 ; 
Uorton  V.  Greene,  66  N.  0.  696). 

And  the  court  further  quoted  from  the 
opinion  of  Davis,  Judge,  in  McKinnon  v.  Mc- 
intosh, as  follows : 

"If  the  vendor  represents  an  article  as  pos- 
sessing a  value  which,  upon  proof,  it  does  not 
possess,  he  is  liable  as  on  a  warranty,  express 
or  implied,  although  he  may  not  have  known 
such  an  amrmatioh  to  be  false,  if  such  represen- 
tation was  Intended,  not  as  a  mere  expression 
of  opinion,  but  in  the  positive  assertion  of  a 
fact,  upon  which  the  purchaser  acts,  and  this 
is  a  question  for  the  Jury"  (citing  Thompson  v. 
Tate,  6  N.  C.  97,  3  Am.  Dec.  378;  Inge  v. 
Bond,  10  N.  G.  101 ;  Foggart  v.  Blackweller,  26 
N.  C.  238;  Bell  v.  Jeffreys,  35  N.  C.  356; 
Henson  v.  King,  48  N.  C.  419 ;  Lewis  v.  Roiid- 
tree,  78  N.  O.  323;  Baum  v.  Stevens,  24  M. 
0411)." 

And,  in  Reiger  v.  Worth,  130  N.  C.  268,  41 
S.  E.  877,  89  Am.  St  Rep.  865,  It  was  held 
that  a  purchase  of  rice,  under  the  assurances 
that  it  was  excellent  seed  rice,  amounted  to 
a  warranty.  Applying  the  principles  sus- 
tained by  these  authorities  and  others  of  like 
import,  the  verdict  of  the  Jury  on  the  fifth 
Issue,  taken  in  connection  with  the  pleading 
and  evidence,  establishes  a  warranty,  made 
by  plaintiff,  that  the  guano  sold  in  this  in- 
stance, known  as  Dunnlngton  Special,  was  a 
high-grade  fertilizer,  known  as  "8. 8. 3.  goods" 
and  specially  suitable  for  tobacco.  There  Is 
nothing  in  the  case  of  Woodrldge  v.  Brown, 
149  N.  0.  290,  62  S.  E.  1076,  that  in  any  way 
militates  against  this  position.  In  that  case 
the  record  shows  that  the  breach  of  warran- 
ty, as  a  counterclaim,  was  expressly  with- 
drawn, nor  does  it  appear  that  there  was  any 
assertion  of  a  material  fact  relied  on  as  an 
Inducement  to  the  sale. 

[2]  The  court  does  not  understand  that 
plaintiff  seriously  contends  that  a  warranty 
has  not  been  established  by  the  verdict,  but 
It  is  chiefly  urged  for  error  that  there  is  no 
proper  evidence  tending  to  show  a  breach 
of  the  warranty,  1.  e.,  that  the  guano  sold 
was  off  grade,  and,  second,  that,  under  our 
decisions,  a  loss  claimed  In  diminution  of 
the  crop  is  too  remote  and  uncertain  to  be 
made  the  basis  for  an  award  of  damages. 
Undoubtedly,  a  counterclaim  of  this  charac- 
ter presents  such  an  inviting  field  for  litiga- 
tion and  is  so  liable  to  abuse  that  It  should 
not  be  entertained  unless  it  is  clearly  estab- 
lished that  there  has  been  a  definite  breach 
of  the  warranty  and  satisfactory  evidence 
is  offered  that  the  loss  claimed  la  directly 
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attributable  to  the  breach  and  the  amount 
can  be  ascertained  with  a  reasonable  degree 
of  certainty.  While  the  conrt  should  always 
be  careful  to  see  that  these  rules  are  not 
transgressed  to  the  injury  of  a  litigant,  when 
the  facts  in  evidence  clearly  meet  the  re- 
quirements, authority,  in  this  state,  is  to  the 
effect  that  the  loss  suffered  in  diminution  of 
a  given  crop,  when  it  is  clearly  attributable 
to  a  definite  breach  of  warranty,  as  to  the 
quaUty  of  a  fertilizer,  that  it  is  within  the 
contemplation  of  the  parties  and  capable  of 
being  ascertained  with  a  reasonable  degree 
of  certainty,  may  be  made  the  basis  for  an 
award  of  damages.  Herring  ▼.  Armwood, 
130  N.  C.  177,  41  S.  E.  96,  67  L.  R.  A.  958; 
Spencer  v.  Hamilton,  113  N.  a  49)  18  S.  EL 
167,  87  Am.  St  Rep.  611. 

In  Spencer  t.  Hamilton,  supra,  an  action  to 
recover  rent,  the  tenant  set  up  by  way  ot 
counterclaim  a  breach  of  contract  on  the  part 
of  the  landlord  to  have  certain  ditches  clean- 
ed out,  and  by  reason  of  the  failure  the  land 
was  flooded  and  the  crop  lessened.  Evidence 
as  to  the  effect  such  failure  had  upon  the 
crop  and  to  what  extent  it  was  damaged 
thereby  was  competent  as  affording  a  basis 
to  the  jnry  for  the  measurement  of  damages 
sustained  by  defendant  for  the  breach  of  the 
contract,  and,  further: 

"That  in  sncb  case  the  true  measure  of  dam- 
ages  is  not  what  it  would  have  cost  the  defend- 
ant himself  to  clear  out  the  ditches,  but  his 
loss  'by  having  to  work  an  undrained  instead 
of  a  drained  farm.' " 

And  the  present  Chief  Justice,  ddivering 
the  opinion,  said: 

"This  case  is  easily  distinguishable  from  Fo- 
ard V.  Railroad,  68  N.  C.  23S  178  Am.  Dec. 
277];  Ashe  v.  De  Rosset,  63  N.  O.  240;  Boyle 
V.  Rceder,  23  N.  C.  607,  and  Sledge  v.  Reid, 
73  N.  C.  440,  and  similar  cases,  in  that  In 
those  cases  the  damage  was  incidental  and  un- 
foreseen, or  merely  vague,  oncertain,  and  con- 
jectural. And  in  this  they  are  immediate,  nec- 
essary, and  reasonably  certain,  and  such  as  were 
in  the  contemplation  of  the  parties  to  the  con> 
tract" 

And  In  Herring's  Case,  it  was  held,  direct- 
ly, that: 

"Damages  resulting  from  failure  of  landlord 
to  famish  fertilizers  to  his  tenant  are  not  too 
remote  for  consideration." 

[3]  In  the  present  case,  there  was  testl- 
mooy  on  the  part  of  defendant  tending  to 
iibow  that  defendant  bought  the  fertilizer  of 
plaintiff  for  use  in  hia  tobacco  crop  for  the 
year  1907,  under  a  statement  and  representa- 
tions that  it  was  a  high-grade  fertilizer  spe- 
cially suited  for  tobacco ;  that  it  was  proper- 
ly applied  on  10  acres  of  land,  cultivated  by 
defendant  in  tobacco  and  suitable  for  that 
purpose ;  that  the  plants  were  good,  properly 
put  in,  and  worked,  and  there  was  a  marked 
loss  In  diminution  of  the  crop,  owing  to  locfc 
of  manure,  and,  further,  that  when  a  mem- 
ber of  plaUitlff'.s  firm  was  asked  to  examine 
the  condition  of  the  crop,  he  replied: 


"That  he  had  seen  as  much  aa  he  wanted 
to  see,  and  that  he  thought  there  most  have 
been  a  mistake  in  the  factory,  putting  acid  in- 
stead of  phosphate." 

These  facts  concurring,  if  accepted,  bring 
the  case  within  the  principle  adverted  to  and 
justify  the  court  and  jury  In  upholding  the 
counterclaim  of  defendant 

In  Carson  t.  Banting,  164  N.  O.  680,  70 
S.  E.  023,  a  case  much  relied  on  by  defendant, 
the  damages  were  restricted  to  the  difference 
between  the  actual  and  contract  value,  and 
this  on  the  express  ground  that  the  "damages 
were  discovered  in  time  to  have  procured 
other  fertilizer  and  that  the  purchaser  could 
have  obtained  the  same." 

In  Fertilizer  Co.  v.  McLawhom,  158  N.  C. 
274,  73  S.  E.  883,  the  principle  of  the  Carson 
Case  was  again  applied  and  the  dedalon  was 
also  in  part  made  to  rest  on  the  fact  that 
the  claimant  as  del  credere  agent  of  the 
plaintiff  had  sold  the  guano  in  different  quan- 
tities to  various  purchasers  and  the  facts 
presented  were  not  sufficiently  definite  and 
certain  to  permit  the  award  of  damages  on 
the  basis  of  a  diminution  in  the  crop,  and, 
in  Cher  v.  Katzenstein,  160  N.  C.  439,  441, 
76  S.  E.  476,  it  again  appeared  that  the  suit 
was  between  a  dealer  in  fertilizers  and  his 
agent  and  Mcliawhom  and  Bunting's  Cases 
were  followed,  chiefly  for  the  reason  refer- 
red to  and,  in  the  opinion  delivered  by  the 
Chief  Justice,  it  may  be  well  to  note  that 
the  cases  of  Herring  v.  Armwood,  supra,  and 
Spencer  v.  Hamilton,  supra,  are  recognized 
as  having  been  correctly  decided. 

In  Sledge  v.  Reid,  73  N.  C.  440,  the  suit 
was  to  recover  the  value  of  a  mule  seized  by 
defendant  under  process  and  wrongfully  con- 
verted to  his  own  use.  In  seeking  to  recover 
additional  damage  for  the  loss  of  crop  caused 
by  defendant's  wrong,  recovery  was  denied 
on  the  ground  that  such  a  demand,  t>eing  for 
consequential  damages,  was  too  remote,  the 
facts  falling  to  show  but  that  plaintiff  could 
have  had  another  mule  and  thus  avoided 
tliis  speciflc  loss. 

[4]  It  was  further  contended  that  In  sec- 
tion 3949  of  Revisal,  as  it  now  appears  in 
Pell's  Supplement  P.  687,  being  chapter  96, 
f  2,  Laws  1911,  the  Legislature  had  fixed  the 
damages  at  an  arbitrary  amount  as  it  there 
appears,  but  a  perusal  of  the  statute  will 
disclose  that  it  was  enacted  as  a  police  reg- 
ulation to  comjwl  the  manufacturers  of  fer- 
tilizers to  keep  their  goods  to  the  reputed 
grade,  and  that  its  provisions  do  not  and 
were  not  intended  to  interfere  with  the  rights 
and  remedies  of  parties  as  stipulated  and 
provided  for  in  th^r  private  and  personal 
dealings.  On  careful  consideration  of  the 
record,  we  are  of  opinion  that  no  reversible 
error  appears  and  the  Judgment  on  the  ver- 
dict is  affirmed. 

No  error. 
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STEAMBOAT   CO.   ▼.   TRANSPORTATION 
CO.     (No.  20.) 

(Supreme  Court  of  North  Cardina.    Sept.  30, 
1914.) 

1.  Contracts  (§  303*)— Discharo»-Db8TBTI0- 
TiON  or  Subjeot-Mattee. 

As  to  the  executory  features  of  a  contract 
with  reference  to  spedSc  property,  the  obli- 
gations assumed  clearly  contemplating  its  con- 
tinued existence,  destruction  of  the  property, 
without  fault,  discharges  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {§  1409-1443 ;    Dec.  Dig.  i  803.*] 

2.  CoNTBACTS  (8  319*)— Sbtkbabu  Oontxaot 
— Inst  ALLMi:  NTS. 

On  the  destruction  of  a  steamer  which 
plaintiff  bad  contracted  to  let  defendant  have 
on  each  of  the  Sundays  during  a  certain  period, 
defendant  to  pay  for  the  use  of  it  $80  per 
Sunday,  payable  on  the  1st  and  16th  of  each 
month  after  its  use,  defendant  not  to  be  re- 
quired to  pay  the  $80  for  any  Sunday  when 
the  weather  prevented  its  use,  plaintitt  can  re- 
cover 180  for  each  Sunday  it  was  used  and 
not  paid  for  prior  to  its  destruction  during  such 
period;  the  contract  being  severable  and  the 
installments  being  based  on  the  price  per  Sun- 
day that  the  boat  has  already  been  used. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  85  1468,  1478,  1477,  1479,  1493- 
1507;    Dec  Dig.  S  319.*] 

3.  Plxadinq   ({  139*)— Set-Oft  akd  Oouh- 
TEBCLAiH- Necessity  or  Pleading. 

Defendant,  sued  for  the  Sundays  that  he 
used  plaintiff's  steamer  under  a  contract  that 
he  should  have  It  on  Sundays  during  a  certain 
period  and  pay  therefor  $80  per  Sunday,  claim- 
ing he  was  wronged  by  plaintiff's  failure  to  fur- 
nish it  the  remaining  Sundays,  should  coun- 
terclaim therefor. 

[Ed.  Note.-iFor  other  cases,  see  Pleading, 
Cent  Dig.  S  287;    Dec.  Dig.  {  139.*] 

4.  ConTKACTS  (I  348*)— DlBOHABOB— Destbuo- 

xioN   or  Pbopbbtt— Abb^nok  or  Fauui— 

Burden  opPboov. 

As  to  the  destruction  of  plaintitCs  steam- 
er without  its  fault  relieving  it  from  liability 
for  failure  to  furnish  it  to  defendant  all  the 
Sunda.vs  it  had  agreed  to,  it  has  the  burden  of 
proof  on  defendant's  counterclaim  for  such  fail- 
ure, especially  where  under  the  contract  the 
care  and  custody  of  the  property  is  left  with  it. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  H  1095,  1754-1758,  1762-1780; 
Dec.  Dig.  {  348.*] 

Api)eal  from  Superior  Court,  Pasquotank 
0>unty;    Ferguson,  Judge. 

Action  by  the  Steamboat  Company  against 
the  Transportation  Company.  From  a  Judg- 
m«tt  of  nonsuit,  plaintiff  appeahi.  BeTersed, 
and  new  trial  ordered. 

It  appeared  in  evidence  that  plaintiff  bad 
entered  into  a  contract  with  defendant,  in 
part  as  fpllows: 

"Witnesseth,  that  whereas  the  said  party  of 
the  first  part  is  the  owner  of  the  steamship 
Virginia,  fully  manned  and  equipped  for  carry- 
ing passengers  and  freight;  and,  whereas  the 
party  of  the  second  part  is  desirous  of  charter- 
ing said  steamship  for  its  use  on  certain  Sun- 
days only,  in  carrying  passengers  and  freight 
from  Elizabeth  City,  North  Carolina,  to  Nags 
Head,  North  Carolina,  and  return  to  Elizabeth 
City,  North  Carolina:  Now,  therefore,  it  is 
agreed  by  and  between  the  parties  hereto  in  con- 
sideration of  one  dollar  and  other  good  and  suf- 


ficient consideration,  not  herein  mentioned.  In 
hand  paid,  and  moving  from  each  to  the  other 
of  them,  as  follows,  to  wit:  (1)  That  the  said 
party  of  the  first  part  hereby  leases  and  char- 
ters to  the  said  party  of  the  second  part  the 
said  steamship  Virginia  fully  manned  and 
equipped  for  each  Sundtiy  during  the  period  or 
term  beginning  Sunday,  June  23,  1912,  and  end- 
ing Sunday,  September  29,  1912,  both  Sundays, 
inclusive ;  and  the  said  party  of  the  second  part 
is  to  pay  to  the  said  party  of  the  first  part  for 
the  use  of  said  steamship  on  said  Sundays  the 
sum  of  eighty  dollars  ($80)  per  Sunday,  payable, 
on  the  1st  and  15th  of  each  month  after  said 
steamship  has  been  so  used  by  said  party  of  the 
second  part  during  said  term." 

And,  further: 

"(7)  It  is  further  understood  and  agreed  by 
and  between  the  parties  hereto  that  if  on  any 
of  said  Sundays  the  weather  should  be  so  bad 
that  said  steamship  could  not  safely  make  said 
trip  and  land  its  passengers  at  Nags  Head, 
then  said  steamship  shall  not  make  said  trip  on 
said  day,  and  the  said  party  of  the  second  part 
will  not  be  required  to  pay  for  said  day  the 
eighty  dollars  ($80)  above  herein  mentioned." 

The  evidence  showed  that  pursuant  to  this 
contract  the  steamer  was  supplied  for  the 
purpose  indicated  until  August  4, 1912,  when 
it  was  totally  destroyed  by  fire.  It  was  ad- 
mitted that  plaintiff  had  been  paid  for  aU 
the  trips  made  to  that  time  except  those  of 
July  2lBt  and  July  28th,  and  for  the  same  no 
payment  had  been  made.  Defendant  re- 
sisted recovery,  claiming,  first,  that  the  con- 
tract was  entire,  and  plaintiff  had  no  right 
of  action  without  showing  full  performance 
for  the  whole  period  of  time  covered  by 
the  contract  Defendant  further  set  up  a 
counterclaim  against  plaintiff  by  reason  of 
failure  to  perform  on  its  part  At  the  close 
of  the  testimony,  a  motion  to  nonsuit  plain- 
tifTs  demand  was  allowed,  and,  defendant 
having  then  vrithdrawn  his  counterclaim,  a 
Judgment  of  nonsuit  was  duly  entered,  and 
plaintiff  excepted  and  appealed. 

Ehrlnghaus  &  Small,  ot  Elizabeth  City,  for 
appellant  J.  Eenyon  Wilson,  ot  Elizabeth 
City,  tor  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
[1]  Where  parties  contract  with  refereaceto 
specific  property  and  the  obligations  assumed 
clearly  contemplate  its  continued  existence, 
if  the  property  is  accidentally  lost  or  destroy- 
ed by  fire  or  otherwise,  rendering  perform- 
ance impossible,  the  parties  are  relieved  from 
further  obligations  concerning  It  As 'to  the 
executory  features  of  such  an  agreement, 
the  destruction  of  the  property,  without 
fault,  will  amount  to  a  discharge  of  the  con- 
tract 3  Page  on  Contracts,  {  1730;  (Tlark  on 
Contracts  (2d  Ed.)  p.  475. 

[2]  Under  the  circumstances  as  stated  and 
In  reference  to  the  adjustment  of  rights  and 
liabilltieB  of  the  parties  by  reason  of  stipu- 
lationa  already  performed,  if  the  contract  in 
express  terms  or  from  its  nature  is  entire 
and  indivisible,  requiring  full  performance 
before  anything  Is  due,  then  no  recovery  can 
be  had,  but,  if  the  contract  is  severable  and 
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snbstantlal  benefit  has  been  received  under 
It  and  enjoyed  by  one  of  the  parties,  thla 
must  ordlnarily.be  acconnted  for,  either  ac- 
cording to  the  rates  fixed  by  the  contract  or 
under  a  quantum  meruit,  as  the  case  may  be, 
and  If,  under  the  terms  of  the  contract,  the 
work  done  or  the  services  rendered  are  to  be 
paid  for  by  installments  or  at  stated  periods, 
these  Installments  or  payments  being  fixed 
with  regard  to  the  value  of  the  work  done 
or  as  spedfled  porUons  are  performed.  In 
that  event.  If  the  property  la  destroyed,  the 
claimant  may  recover  for  the  Installments 
due  or  for  the  portion  of  the  work  done  as 
for  an  amount  already  earned. 

Theee  general  principles  are  In  accordance 
with  decided  case  here  and  In  other  jurisdic- 
tions. Keel  V.  CJonstructlon  Cio.,  14S  N.  C. 
42&-432,  55  S.  E.  826;  Tnssey  T.  Owen,  1S» 
N.  C.  457,  62  S.  B.  128;  Coal  Oo.  v.  Ice  Co., 
184  N.  O.  574,  47  S.  B.  116;  Lawlng  v.  Rlnt- 
les,  97  N.  O.  360,  2  S.  a  262;  Cbamblee  v. 
Baker,  96  N.  C.  98;  Gorman  v.  Bellamy,  82 
N.  C.  496;  Brewer  v.  Tysor,  60  N.  O.  178; 
Vlterbo  V.  Frledlander,  120  V.  S.  707,  7  Sup. 
Ot  962,  80  L.  Bd.  776;  McCaslln  v.  Mfg.  Co., 
165  Ind.  298,  58  K  B.  67;  Dexter  v.  Norton, 
47  N.  Y.  62,  7  Am.  Rep.  416;  Wells  v.  Gal- 
nan,  107  Mass.  S14,  9  Am.  Rep.  66 ;  Stewart 
V.  Stone,  12T  N.  Y.  600,  28  N.  B.  685.  14  L. 

B.  A.  215;  and  the  two  cases  of  Lawlng  v. 
Rlntles,  supra,  and  Keel  v.  ConBtmction  Co. 
very  well  Illustrate  the  different  positioiis  as 
applied  to  the  facts  of  the  present  appeal. 
In  Lawing's  Case,  a  contract  to  construct 
certain  buildings  as  a  whole  was  held  to  be 
entire  and,  on  accidental  destruction  of  build- 
ings before  completion.  It  was  held  that  the 
contractor  could  not  recover  any  portion  of 
the  price.  In  the  later  case  of  Keel  v.  Con- 
struction Co.,  the  contract  was  to  construct 
a  building,  the  payment  to  be  by  certain  In- 
stallments due  aa  qtedfled  portions  of  the 
structure  were  completed;  the  apportion- 
ment having  evident  reference  to  the  portion 
of  the  woiic  done,  and.  In  the  opinion,  the 
general  prindples  applicable  were  stated  as 
follows : 

"When  one  contracts  with  the  owner  of  a  lot 
to  furnish  all  the  materials  and  build  aod  con- 
■truet  a  bonse  thereon  for  a  certain  price,  the 
contract  being  entire'  and  indivisible.  If  the 
structure,  before  completion,  is  destroyed  by 
fire,  without  fault  on  the  part  of  the  owner,  and 
the  contractor,  being  given  the  opportunity,  re- 
foaes  to  proceed  farther,  in  such  case,  he  is  lia- 
ble to  oefuod  any  money  w^dch  may  have  been 
paid  him  on  the  contract,  and  also  for  damasM 
for  its  nonperformance.    Brewer  v.  Tysor,  48  N. 

C.  181 ;  Lawing  v.  Rintlea,  07  N.  C.  S^K),  2  8. 
£.  252;  Beach's  Modern  ^w  of  Contracts, 
I  232,  citing  Tompkins  v.  Dudley,  25  N.  Y. 
272,  82  Am.  Dec.  349.  And  this  principle  will 
not  be  affected  by  the  fact  that  the  money  is  to 
be  paid  by  installmenta,  if  the  price  is  entire 
for  a  completed  building  and  these  installments 
are  arbitrary  and  fixed  without  any  regard  to 
the  value  of  any  distinctive  portion  of  the  work 
done.  School  Trustees  v.  Bennett,  27  N.  J. 
Law,  513,  72  Am.  Dec.  373.  But,  if  the  con- 
tract is  divisible  and  severable,  if  the  price  is 
not  entire  for  a  completed  building,  but  is  pay- 


able by  installments,  these  instanmenia  being 
fixed  with  regard  to  the  value  of  the  work  done, 
or  as  certain  portions  of  same  are  finished,  in~ 
that  event,  if  the  structure  be  destroyed  by  in- 
evitable accident,  'the  builder  is  entitled  to  re- 
cover for  the  installments  which  have  been 
fully  earned,'  but  it  seems  that  he  has  no  claim 
for  a  proportional  part  of  the  next  installment 
which  has  been  only  partially  earned.  Brew- 
er V.  Tysor,  60  N.  C.  173 ;  Beach,  Modem  Law, 
citing  Richardson  <r.  Shaw,  1  Mo.  App.  234. 
In  this  well'.oonsidered  case,  Lewis,  Jnd^,  de- 
livering the  opinion,  says:  "The  tme  pnndple 
which  controls  such  a  case  as  this  is  clearly 
stated  in  Addison  on  Contracts,  452:  "If  the 
contract  price  of  the  building  is  to  be  paid  by  in- 
stallmenta on  the  completion  of  certain  specified 
portions  of  the  work,  each  installment  becomes 
a  debt  due  to  the  builder  aa  the  particular  por- 
tion specified  is  completed;  and,  if  the  house 
is  destroyed  by  accident,  the  emidoyer  would 
be  bound  to  pay  the  installments  then  due,  but 
would  not  be  -  responsible  for  the  intermediate 
work  and  labor  and  materials." '  " 

And  such  in  effect  Is  the  case  presented 
here,  the  contract  showing  that  plaintiff  was 
to  be  paid  "$80  per  Sunday,  payable  on  the 
1st  and  16th  of  each  month,  after  such 
steamship  has  been  so  used  by  said  party  of 
the  second  part  during  said  term,"  and,  in 
further  support  of  the  position  that  the  price 
per  Sunday  was  to  be  regarded  as  a  sever- 
able item,  it  Is  provided  further  In  the  con- 
tract that  In  case  the  weather  was  such  as 
to  prevent  the  trip  on  any  given  Sunday,  the 
stipulated  price  for  such  day  was  not  to  be 
required. 

[3]  On  the  facts  in  evidence,  therefore,  the 
plaintiff,  In  any  aspect  of  the  case,  had  a 
definite  claim  for  $160,  earned  under  the  pro- 
visions of  the- contract,  which  entitled  him 
to  bring  suit  and,  if  defendant  desires  to  In- 
sist that  it  has  been  wronged  by  plaintiff's 
failure  to  perform  further,  the  position 
should  <be  made  available  by  counterclaim, 
the  course  suggested  and  approved  In  some 
of  the  authorities  dted.  See  Coal  Co.  v.  Ice 
Co.,  184  N.  0.  679,  47  S.  B.  116;  Ohamblee  v. 
Baker,  supra ;  Ooiman  v.  Bellamy,  supra. 

[4]  In  reference  to  this  counterclaim  of  de- 
fendant, it  may  be  well  to  note  that  the  ob- 
ligations of  an  ordinary  business  contract  are 
imperative  In  their  nat&re.  This  principle, 
which  relieves  a  party  to  such  a  contract  by 
reason  of  the  destruction  of  the  property 
with  which  it  deals.  Is  sometimes  treated  as 
an  exception ;  the  general  rule  being  the  oth- 
er way.  9  Cyc.  pp.  627-629.  Before  a  party 
can- avail  himself  of  sudi  a  position,  he  is  re- 
quired to  show  that  the  property  was  de- 
stroyed, and  without  fbult  on  his  part  For 
this  reason,  and,  further,  because  by  the 
terms  of  the  present  contract  the  care  and 
custody  of  the  property  was  left  with  plain- 
tiff, if  It  Is  estabUshed  that  plaintiff  has  fail- 
ed to  further  perform  the  executory  features 
of  this  agreement,  the  burden  would  be  on 
plaintiff  to  show  that  the  steamer  was  de- 
stroyed by  fire,  and  that  the  plalntUf  and  its 
agents  were  In  the  exercise  of  proper  care  at 
the  tlmft. 
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For  the  reasons  heretofore  given,  the  jndg- 
ment  of  nonsuit  most  be  set  aside  and  a  new 
trial  had. 

New  trial. 


(168  N.  C.  83) 

BUCKHORN  LAND  &  TIMBER  CO.  r.  Me- 
KAY.     (No.  134A.) 

(Supreme  Court  of  North  Carolina.    Sept  23, 
1914.) 

Appbai.  and  Ebbob  (I  627*)— Pbbfeotino  Ap- 
pi:al— FnjNQ  Recobd  —  Tnn  —  Motion  to 
Dismiss. 

Certain  orders  appealed  from  in  19  cases 
were  taken  May  15,  1914.  The  time  for  serv- 
inj(  a  case  on  appeal  provided  by  Revisal  1906, 
{  591,  expired  May  30th,  but  no  case  was  serv- 
ed, and  on  August  16tli  defendant  requested 
plaintiff's  counsel  to  agree  that  one  case  should 
be  brought  up  In  lieu  of  aU.  This  was  refused 
on  September  2d,  and  on  the  8th  defendant's 
counsel  moved  the  judge  to  require  plaintiff's 
counsel  to  consent  to  this,  and  on  the  judge's 
refusal  to  do  so  defendant's  counsel  requested 
the  clerk  to  make  out  and  send  up  transcripts 
on  appeal.  On  the  opening  of  court  September 
15th  no  record  in  any  of  the  cases  having  been 
filed  as  required  by  Supreme  Court  Rule  4  (164 
N.  C.  540,  81  S.  B.  vii).  plaintiff's  counsel  mov- 
ed to  dismiss  in  accordance  with  Rule  17  (164 
N.  0.  644,  81  S.  E.  iz).  H-eld.  that  the  facts 
showed  a  negligent  failure  to  perfect  the  appeal, 
and  the  motion  to  dismiss  would  be  granted, 
and  defendant's  motion  to  file  the  record*  otit  of 
time  wonld  be  denied. 

-TBd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {11^44-2749,  3126;  Dec. 
Dig.  I  627.*] 

Appeal  from  Superior  Court,  Harnett 
County;  Peebles,  Judge.- 
'  Ejectment  by  the  Buck  horn  Land  &  Timber 
Company  against  M.  M.  McKay.  From  an 
order  changing  the  venue  from  Harnett  to 
Chatham  County  for  trial  because  of  alleged 
local  prejudice,  defendant  appeals.  On  mo- 
tion to  dismiss.    Granted. 

J.  O.  Clifford,  of  Dnnn,  for  appellant  A. 
A.  F.  Seawell,  of  Sanford,  for  appellee. 

PER  CURIAM.  At  May  term,  1914,  of 
Harnett  an  appeal  was  taken  in  19  cases 
from  an'  order  removing  them  to  Chatham 
county  for  trial,  upon  an  affidavit,  found  to 
be  true  by  the  judge,  of  local  prejudice. 
These  actions  were  brought  by  the  same 
plaintiff  against  sundry  defendants  In  eject- 
ment 

At  the  opening  of  this  court  10  a.  m.,  Sep- 
tember 15th,  no  record  In  any  of  these 
cases  had  been  filed  on  appeal,  as  required 
by  rule  4  (164  N.  C.  640,  81  S.  E.  vU),  and 
the  counsel  for  the  plaintiff,  appellee,  filed 
proper  certificates  and  motions  to  dismiss. 
In  accordance  with  rule  17  (164  N.  C.  544, 
81  8.  B.  Iz).  Later  In  the  day  counsel  for 
the  several  defendants,  appellant  filed  rec- 
ords In  five  of  these  cases  and  an  affidavit 
and  motion  for  certiorari  to  bring  np  the 
case  on  appeal.  The  appeal  was  taken  May 
15,  1914,  and  the  appellant's  case  on  appeal 


should  have  been  served  on  the  appellee  with- 
in 15  days  thereafter.    Rev.  i  691. 

But  even  if  the  case  on  appeal  had  been 
settled,  this  motion  comes  too  late.  The  ap- 
pellee has  its  rights,  and  the  courts  will  re- 
spect them.  Besides,  If  the  affidavit  and 
motion  for  certiorari  in  the  five  cases  bad 
been  filed  In  time,  before  the  motion  to  dis- 
miss under  rule  17,  it  Is  Insufficient  The 
affidavit  merely  alleges  that  counsel  for  the 
defendant  on  August  26th  applied  to  coon- 
sel  for  appellee  to  let  one  case  on  appeal 
come  np  and  the  others  to  abide  the  result; 
that  on  September  2d  this  request  was 
refused;  that  thereupon  the  defendant's 
counsel  on  September  8th  moved  the  judge 
to  require  appellee's  counsel  to  consent  to 
this,  and  on  the  Judge's  refusal  to  do  this 
defendant's  counsel  requested  the  clerk  to 
make  out  and  send  up  the  transcripts  on 
appeal.  It  Is  not  unusual,  when  there  are 
several  appeals  at  the  same  term  Involving 
the  same  exceptions,  for  counsel  to  agree  that 
one  case  shall  come  up  and  that  the  others 
shall  abide  the  result  But  this  is  a  matter 
of  agreement  between  counsel,  and  we  have 
no  reason  to  suppose  that  the  appellee's  coun- 
sel was  without  cause  in  refusing  to  make 
such  agreement  At  any  rate,  it  was  in  the 
discretion  of  counsel  which  this  court  has 
no  right  to  control. 

The  judgments  appealed  from  were  taken 
on  May  15tti.  The  case  on  appeal  should  have 
beea  served  on  appellee  by  May  30th.  It  is 
not  alleged  that  this  was  done,  and  even  the 
request  to  agree  that  one  case  should  come 
up,  in  lieu  of  all,  was  not  made  till  August 
26th.  On  refusal  of  this  request  September 
2d  there  were  still  two  weeks  in  which  to 
make  np  the  record,  if  counsel  for  appellee 
wonld  waive  the  ftillure  to  serve  the  case 
on  appeal  earlier.  Counsel  could  not  have 
thought  that  the  judge  had  the  power  to 
compel  appellee's  counsel  to  msKe  an  agree- 
ment which  rested  in  his  discretion.  Even 
on  September  8th,  when  the  motion  was  re- 
fused, there  were  stiU  seven  days  in  which 
to  make  up  these  records,  and  even  if  to- 
luminous,  which  could  not  be  at  this  stage 
of  the  proceeding,  and  if  appellee  had  waiv- 
ed the  failure  to  serve  the  case  earlier,  there 
was  still  time  by  employing  a  sufficient  num- 
ber of  typewriters  to  make  out  the  tran- 
scripts. The  appellee  found  time  to  make 
out  and  file  such  transcripts  in  19  cases. 
The  appellants  assigned  no  error,  and  none 
appears. 

"An  appellant  cannot  simply  take  an  appeal 
and  pay  the  clerk's  fees  for  transcript  and 
thereafter  leave  the  appeal  to  take  care  of  it- 
self like  a  log  floating  down  a  river  or  com  put 
in  the  hopper  of  a  milL  The  appeal  requires 
attention."  Pahie  v.  Cnreton,  114  N.  0.  606, 
19  S.  E.  631. 

"When  a  man  has  a  case  in  court,  the  best 
thing  he  can  do  is  to  attend  to  it"  Pepper  v. 
Clegg,  132  N.  C.  316,  43  S.  E.  906;  McCilUitock 
V.  Ins.  Co.,  149  N.  C.  86,  62  S.  B.  776. 
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Rules  of  court  are  necessary  for  the  or- 
derly dispatch  of  business,  and  when  not 
complied  with  the  party  in  default  must 
abide  the  consequ^ces  unless  unayoidable 
cause  is  shown.  In  Burrell  y.  Hughes,  120 
N,  C.  277,  26  S.  B.  782,  it  is  said,  citing  many 
cases,  "There  are  some  matters  which 
should  be  deemed  settled,  and  this  is  one  of 
them."  Though  the  rules  of  court  are  neces- 
sary it  is  true  that  there  is  nb  sanctity  at- 
tached to  them,  and  it  is  not  claimed  that 
they  are  the  best  of  all  possible  rules.  The 
court  changes  them,  to  take  effect  thereafter, 
when  experience  has  shown  that  the  change 
should  be  made.  But  as  long  as  they  are 
the  rules  of  the  court  they  must  be  impair 
tlally  administered,  and  always  without 
exception,  save  for  good  cause  shown,  and 
none  has  been  shown  in  this  case.  This 
matter  has  been  repeatedly  decided,  and 
especially  has  it  been  discussed  in  late  years 
to  Craddock  v.  Barnes,  140  N.  O.  427,  53  S. 
E.  238;  Ck>zart  v.  Ins.  Ck).,  142  N.  O.  523, 
56  S.  B.  411;  Vivian  ▼.  Ifitchell,  144  N.  O. 
472,  67  S.  E.  167,  citing  numerous  cases,  and 
there  have  beeai  many  cases  since. 

The  whole  subject  was  gone  over  again 
and  the  determination  of  the  court  to  adhere 
to  this  rule  reasserted  at  last  term  in  Haw- 
kins T.  Telegraph  Co.,  166  N.  C.  213,  81  S. 
B,  161. 

If  ezcepti<»i8  were  to  be  made  to  this,  or 
any  other  rule,  except  for  good  cause  shown, 
a  large  part  of  the  time  of  this  court  would 
be  taken  up  In  considering  such  matters, 
which  time  Should  be  devoted  to  the  dis- 
cussion and  decision  of  cases  upon  their 
merits. 

The  motion  of  appellant  to  docket  records 
and  for  certiorari  is  denied.  The  motion 
made  in  apt  time  by  appellee  to  docket  and 
dismiss  under  rule  17  is  allowed. 

Dismissed. 

(166  N.  C.  B2T) 

BRANTLEY  v.  MARRHBdURM  et  al. 
(No.  69.) 

(Supreme  Court  of  North  Carolina.    Sept.  23. 
1914.)  • 

1.  WlTRESBKS  (8  159*)— COMPKTENOT— TBAWS- 
AOTION   WITH   PEBSON   SINCE  DECEASED. 

On  an  accoantuig  of  the  assets  of  a  firm  on 
the  death  of  one  of  the  partners,  evidence  of  the 
surviving  partner  and  another,  relating  solely 
to  a  transaction  between  them,  at  which  the 
deceased  partner  was  not  present,  which  cul- 
minated in  the  sale  of  the  interest  of  such  oth- 
er to  the  surviving  oartner,  was  not  objec- 
tionable as  within  the  prohibition  of  Revisal 
1905,  i  1631,  prohibiting  evidence  relating  to  a 
conversation  or  transaction  with  a  person  since 
deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  DiK.  K  629,  664,  666-669,  671-682 ;  Dec. 
Dig.  I  159.*] 

2.  Evidence  (§i  271,  272*)  —  Declakations 
Against  Intebest  and  in  Fatob  or  the 
Declarant. 

On  an  issue  as  to  whether  decedent  was  a 
half  owner  of  the  business  of  a  firm  and  of  its 


capital,  declarations  made  by  decedent  in  his 
lifetime  that  he  owned  only  a  one-third  inter- 
est in  the  firm,  and  no  part  of  the  capital,  were 
admissible  against  his  representatives  in  a  suit 
for  an  accountincr.  bat  declarations  in  his  favor 
that  after  plaintiff's  purchase  of  the  interest  of 
another  partner  he  and  decedent  each  owned 
one-half  of  the  business  and  capital  were  inad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  it  1068-1079,  1081-1104,  1105-1107; 
Dec.  Dig.  U  271,  272.*) 

8.  Evidence  (§  364*)  —  Books  o»  Pabtneb- 
SHTP  —  Dissolution  —  Accountino  —  In- 
terest of  Pabtneb. 

On  an  accounting  of  the  property  of  the 
firm  after  the  death  of  a  partner,  it  being  claim- 
ed that,  after  the  survivor  had  bought  out  the 
interest  of  another  partner,  he  and  decedent 
each  owned  an  equal  interest  in  the  firm,  the 
books  of  the  firm  were  admissible  to  show  that 
after  such  transaction  no  entry  had  been  made 
increasing  decedent's  interest. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i§  1432-1483;    Dec.  Dig.  |  354.*] 

4.  Appeal  and  Bbbob  (S  601*)— Questions 
Reviewable— Necebsitt  or  Exception  in 
Tbial  Coubt. 

Alleged  misconduct  of  counsel  in  argument 
is  not  reviewable,  where  no  exception  is  shown 
by  the  case  on  appeal  to  have  been  taken  there- 
to at  the  trial 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  2300-2305;  Dec.  Dig.  $ 
501.*] 

Appeal  from  Superior  Court,  Nash  County ; 
Bond,  Judge. 

Special  proceeding  by  0.  B.  Brantley 
against  I.  V.  Marshboum  and  others  for  di- 
vision of  property  belonging  to  a  partner- 
ship, returnable  before  the  clerk.  Issues  of 
fact  being  raised  by  the  answer,  the  cause 
was  transferred  to  the  dvll  issue  docket 
for  trial  at  a  regular  term,  and.  Judgment 
having  been  rendered  for  plaintiff,  defend- 
ants excepted  and  api)ealed.    Affirmed. 

The  question  at  issue  in  the  case  was 
whether  or  not  the  plaintiff,  0.  B.  Brantley, 
owned  a  two-thirds  interest  In  the  partner- 
ship property  and  all  its  original  capital, 
or  whether  he  owned  only  a  one-half  inter- 
est 

It  was  admitted  by  all  parties  that  when 
the  partnership  was  first  formed  C.  B.  Brant- 
ley owned  an  undivided  one-third  and  $3,- 
000  capital  stock,  and  that  S.  H.  Brantley 
owned  an  undivided  one-third  and  $2,000 
capital  stock,  and  that  Samuel  Marshbourn 
owned  an  undivided  one-third,  but  no  inter- 
est in  the  capital  stock.  It  was  admitted  by 
the  plaintiff  that  Samuel  Marshbourn,  at  the 
time  of  his  death  (the  defendants  being  his 
representatives),  owned  the  Interest  which 
he  had  when  the  partnership  was  first  form- 
ed. It  was  admitted  by  the  defendants  that 
plaintiff,  C.  B.  Brantley,  owns  the  one-third 
undivided  interest  which  he  owned  when 
said  i)artnership  was  first  formed  and  the 
$3,000  capital  stock  he  put  In  the  business. 
It  was  contended  by  C.  B.  Brantley  that 
some  time  after  the  formation  of  the  coimrt- 
nership  he  bought,  for  his  own  use  and  bene- 
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fit,  from  S.  H.  Brantley,  the  one-third  Inter- 
est that  said  S.  H.  Brantley  owned  at  the 
outset  of  the  business  and  his  $2,000  capital 
stocl:.  It  was  contended  by  the  defendants 
that,  at  the  time  of,  or  after,  the  purchase 
from  S.  H.  Brantley  of  his  interest  by  C.  B. 
Brantley,  said  purchase  inured  to  the  ad- 
vantage of  both  Samuel  Marshboum  and  the 
plaintiff,  C.  B.  Brantley,  so  as  to  leave  each 
owning  a  one-half  Interest  The  plaintiff 
was  contending  that  the  entire  one-third 
originally  owned  by  S.  H.  Brantley,  and  his 
share  of  capital,  was  bought  by  the  plain- 
tiff, and  that  since  then  the  plaintiff  has 
owned  an  undivided  two-thirds  Interest  and 
all  the  capital  stock,  and  the  said  Samuel 
Marshbourn,  at  the  time  of  his  death,  owned 
only  the  other  one-third,  and  none  of  the 
capital  stock. 

There  was  evidence  Introduced  tending  to 
sustain  the  contentions  of  both  sides.  No 
objection  was  made  to  form  of  issues  submit- 
ted. Among  other  pieces  of  evidence  in 
favor  of  the  plaintiff  was  the  following : 

S.  H.  Brantley  was  sworn,  and  testified  to 
his  signature  to  paper  writing,  by  the  terms 
of  which,  some  years  ago,  during  lifetime 
of  said  Marshboum,  he  had  sold  his  entire 
one-third  Interest  in  said  business,  and  his 
interest  In  capital  stock,  to  the  plaintiff,  O. 
B.  BranUey. 

C.  B.  Brantley  was  sworn,  and  testified 
that  some  years  ago  he  bought  from  S.  H. 
Brantley  the  entire  one-third  interest  owned 
at  that  time  by  S.  H.  Brantley  and  his  entire 
Interest  in  capital  stock,  and  that  he  paid 
him  for  same  by  assigning  to  him  certain 
shares  of  bank  stock  which  belonged,  at  that 
time,  to  him,  the  said  C.  B.  Brantley. 

To  the  forgoing  evidence  of  S.  H.  Brant- 
ley, and  of  C.  B.  Brantley,  tending  to  show 
that  C.  B.  Brantley  had  bought  the  one- 
third  Interest  of  S.  H.  Brantley,  and  his  cap- 
ital stock,  the  defendants  objected  upon  the 
ground  that  said  testimony  was  prohibited 
by  section  1631  of  the  Revlsal.  Objection 
overruled.    Defendants  excepted. 

The  plaintiff  Introduced  In  his  behalf  one 
or  more  witnesses  who  had  never  had  any 
Interest  in  the  controversy  or  in  the  event 
of  the  action,  and  proved  by  each  of  them 
that  at  different  times  they  had  heard  Sam- 
uel Marshbourn  say  that  he  owned  -only  a 
one-third  Interest  In  said  partnership  busi- 
ness, and  that  the  plaintiff,  C.  B.  Brantley, 
had  bought  the  Interest  formerly  owned  by 
S.  H.  Brantley.  As  each  of  said  witnesses 
proposed  to  so  testify,  the  defendants  ob- 
jected ;  overruled  and  the  evidence  admitted 
and  defendants  excepted. 

During  the  trial  the  defendants  offered 
one  or  more  witnesses  by  whom  they  pro- 
posed to  prove  that  they  had  heard  the  de- 
fendant Samuel  Marshboum  state,  in  sub- 
stance, in  the  absence  of  C.  B.  Brantley,  and 
not  as  a  part  of  any  conversation  proven  by 
the  plaintiff,  or  any  other  witnesses,  that  he, 


the  said  Samuel  Matsbbonm,  owned  a  «nie- 
half  Interest  in  said  business.  The  plaintiff 
objected  to  each  of  said  statements  proposed 
to  be  proven  by  said  witnesses,  the  court 
sustained  the  objection,  excluded  the  evi- 
dence, and  to  each  of  said  rulings  the  defend- 
ants excepted. 

During  the  trial  plaintiff  introduced  J.  J. 
Pitts,  who  had  In  the  courtroom  with  htm 
the  books  admitted  by  defendants  to  be  the 
mercantile  books  of  said  firm,  during  the  life 
of  said  Samuel  Marshboum,  and  bad  him 
turn  to  various  pages  of  said  books,  showing 
entries  pertaining  to  the  capital  stock  of  said 
firm.  "No  entry  showed  that  said  Marsh- 
boum had  any  Interest  In  said  capital  stock." 
Defendants  objected,  overmled,  and  defend- 
ants excepted. 

During  the  argument  one  of  counsel  for 
the  defendants  was  calling  tjie  attention  to 
what  he  claimed  would  be'  a  presumption 
when  nothing  else  appeared  to  the  effect  that 
in  an  admitted  partnership  each  partner 
would  he  presumed  to  own  an  equal  Interest 
with  each  other  partner.  The  court  fully 
stated  the  contentions  of  both  sides  to  the 
Jury,  and,  among  other  things,  charged  the 
Jury: 

"That  the  burden  of  proof  was  on  the  plain- 
tiff to  show  by  the  preponderance  of  the  evi- 
dence— by  the  greater  weight — that  he  owned 
two-thirds  interest  in  surplni  and  profits  of 
said  business,  and  all  the  capital  stock,  instead 
of  one-haU,  as  admitted  by  the  defendants. 

"That  if  plaintiff  bad  so  shown  by  greater 
weight  of  the  evidence — by  the  preponderance 
of  the  evidence — then  the  jury  would  answer  the 
first  and  second  iasnes,  'All  (tf  it,'  and  the  fifth 
issue,  'Two-thirds,'  and  if  the  plaintiff  had  not 
so  shown^ury  should  answer  said  issues,  'One- 
half.'  "  The  court  saying  that  no  question  of 
presumption  of  equal  interest  wonld  arise  if  the 
facts  appeared  differently. 

"That  if  the  plaintiff  had  shown  by  the  great- 
er weight  of  evidence — that  is,  by  the  prepon- 
derance thereof'— that  he  owned  two-thirds  of 
surplus  and  profits  of  business,  the  jury  should 
say  in  answer  to  the  fifth  issue,  'Two-thirds.' 
If  the  plaintiff  had  failed  so  to  show,  or  the  evi- 
dence had  left. the  matter  so  the  jury  could  not 
say  how  it  was,  they  should  answer  the  said 
issue,  'One-half.'" 

To  the  foregoing  extract  of  the  Judge's 
charge  (that  being  the  only  portion  objected 
to)  the  defendants  excepted.  The  Jury  an- 
swered the  Issues  in  favor  of  the  plaintiff. 

Judgment  for  plaintiff,  and  defendants  ex- 
cepted, and  appealed  to  die  Supreme  Court 

T.  T.  Thome,  of  Rocky  Mount,  for  appel- 
lants. B.  B.  Grantham,  of  Rocky  Mount  and 
Finch  &  Vaughan,  of  Nashville,  for  appellee. 

AliLBN,  J.  [1]  The  eividence  of  O.  B. 
Brantley  and  of  S.  H.  Brantley,  relating  sole- 
ly to  a  transaction  taking  place  between 
themselves,  and  at  which  the  deceased 
Marshboum  was  not  present,  both  S.  H.  and 
C.  B.  Brantley  being  alive,  does  not  come 
within  the  letter  or  the  spirit  of  section  1631 
of  the  Revlsal.  Bunn  v.  Todd,  107  N.  0.  266, 
11  S.  B.  1043:  It  does  not  refer  to  a  conver- 
sation or  transaction  with  a  deceased  person. 
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[2]  It  Is  equally  cleftr  fBat  the  declarations 
of  Marshbourn  against  his  Interest  were 
competent,  and  those  In  hla  own  fftvor  were 
properly  excluded. 

[8]  The  record  Is  not  entirely  dear  as  to 
the  evidence  of  J.  J.  Pitts,  but  we  Infer  that 
he  produced  the  books  of  the  partnership 
in  existence  at  the  time  Marshbourn  was 
alire,  showing  the  entries  of  the  capital 
stock,  and  that  It  did  not  appear  from  these 
entries  that  Marshbourn  had  any  Interest 
therein.  If  so,  the  evidence  was  competent, 
as  the  claim  of  the  defendants  Is  that  at  that 
time  Marshbourn  had  bought  an  Interest  In 
the  capital  stock  of  S.  H.  Brantley,  and  as 
be  had  charge  of  the  business  and  was  In 
possession  of  the  books,  It  was  a  reasonable 
lnfei*ence  that  If  he  owned  an  Interest  In  the 
capital  stock  It  would  have  been  entered,  and 
the  failure  to  find  such  entry  was  a  circum- 
stance which  the  jury  had  the  right  to  con- 
aider. 

The  exceptions  to  the  charge  as  they  are 
stated  In  the  record  are  not  Insisted  upon 
by  counsel  for  the  defendant,  and  the  charge 
seems  to  be  free  from  objection. 

[4]  One  of  the  assignments  of  error  refers 
to  an  Incident  occurring  during  the  argument 
of  one  of  the  counsel  for  the  defendant,  but, 
as  there  Is  no  exception  In  the  case  on  ap- 
peal relating  to  the  matter.  It  cannot  be  con- 
sidered. Morse  v.  Freeman,  167  N.  O.  385,  72 
8.  B.  1056. 

No  error 


<167  N.  C.  9) 

BROW>'  V   ELM  OITZ  LUMBBB  CO.  «t  al. 
(No.  20.) 

<Supreme  Court  of  North  Carolina.     Sept.  80, 
1914.) 

1.  Libel  and  Slandih  d  1*)— What  Cos- 

BTITUTBS   LrBBt. 

A  libel,  aa  applicable  to  individnaU,  !•  a 
malidoua  publication,  ezpreascd  either  in  print- 
ing or  writing,  or  by  signs  or  pictures,  tend- 
ing either  to  blacken  the  memory  of  one  dead 
or  the  repntation  of  one  alive,  and  to  expose 
him  to  public  hatred,  contempt,  or  ridicule;  any 
written  slander,  though  merely  tending  to  ren- 
der the  party  liable  to  disgrace,  ridicule,  or 
contempt,  being  sufficient  to  constitute  a  libel 
though  it  doM  not  impute  any  definite  infamous 
«rime. 

'  [Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {§  1,  10 ;    Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Libel.] 

2.  LiBKL  AND  SlANDEB  (f  6*)— LETTKB  TO  AT- 
TOENBT— OHABACTEEIZATION    OF   Pl^AlNTIFP'S 

Claim. 

Defendant  lumber  company  having  shipped 
«  car  load  of  ha;  to  complainant,  he  claimed  a 
shortage  and  placed  his  claim  witli  attorneys 
for  collection.  They  wrote  defendant  lumber 
company,  and  In  reply  received  a  communica- 
tion denjring  any  shortage  and  closing  with  a 
statement  that  it  was  just  a  case  where  the 
writer  thought  complainant  wanted  to  get  $10 
allowance  on  car  of  hay.  Beld,  that  such  state- 
ment was  not  only  strictly  true,  but  was  not 


an    improper    manner   of  characterisInK    com- 
plainant's claim,  and  was  not  therefore  Ubelous. 
[Kd.   Note. — For  other  cases,  see   Libel  and 
Slander,  Cent.  Dig.  H  3-16;    Dee.  Dig.  {  6.*] 

3.  Libel  and   Slandxb  (|  41*)— Quauteed 
Pbivileoe— Malice. 

Where  complainant,  through  his  attorneys, 
made  claim  on  defendant  lumber  company  for 
a  shortage  in  a  shipment  of  hay  and  defend- 
ant company  replied,  denying  any  shortage  and 
stating  that  in  its  opinion  it  was  just  a  case 
where  complainant  wanted  to  get  $10  allow- 
ance on  a  car  of  hay,  the  case  was  one  of 
qualified  privilege,  and  complainant  could  not 
recover  for  an  alleged  libel  oontained  In  the  let- 
ter to  hii  attorneys,  in  the  absence  of  proof  of 
malice. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  {{  127-129;    Dec.  Dig.  | 

41.*]  -"       ••  -m      c 

4.  Libel  and  Slahdkb  (f  25*)— Publication 
— Lbiteb  to  Plaintiff's  Attobnbts. 

Where  complainant  sought  to  collect  a  claim 
through  a  firm  of  attorneys  against  defendant, 
the  sending  of  a  letter  contaming  an  alleged 
libel  by  defendant  to  complainant's  attorneys 
constituted  a  sufficient  publication. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  U  107.  lOti:  Dec.  Dig.  i 
26.*] 

Appeal  from  Superior  Court,  Perquimaos 
County;  Ferguson,  Judge. 

Action  by  W.  T.  Brown  against  tlie  BIm 
City  Lumber  Company  and  another.  Judg- 
ment for  defendants,  and  plalntlfl  appeals. 
Affirmed. 

This  Is  an  action  to  recover  damages  for 
an  alleged  libel.  The  plaintiff  and  plain- 
tiff's witnesses  testified  substantially  to  the 
following  facts:  That  in  October,  1912,  the 
plaintiff  purchased  from  the  Elm  City  Lum- 
ber Company,  through  correspondence  with 
N.  B.  Mohn,  a  car  load  of  hay ;  that  the  hay 
was  shipped  with  blU  of  lading  and  draft 
attached,  and  plaintiff  had  to  pay  for  same, 
before  inspecting  or  weighing  it;  that  hay 
was  purchased,  "weight  guaranteed."  That 
upon  inspecting  same,  plaintiff  found  a  part 
of  It  to  be  of  inferior  quality,  and  also  a 
shortage  of  867  pounds  in  weight;  that  he 
thereupon  sent  a  statement  to  the  Blm  City 
Lumber  Company,  containing  various  items, 
all  of  which  were  settled,  except  the  plain- 
tiff's claim  for  shortage  which  be  sent  to 
Moore  &  Dunn,  attorneys,  of  New  Bern,  N.  C, 
for  collection.  It  Is  admitted  in  said  com- 
pany's answer  that  plaintiff's  claim  for  short- 
age was  presented  to  s^ld  company  by  Moore 
&  Dunn.  Whereupon  the  defendant  company, 
through  defendant  N.  E.  Mohn,  wrote  to  said 
Moore  &  Dunn  the  letter  upon  which  this 
action  is  based.  In  words  and  figures  as  fol- 
lows: 

"Messrs.  Moore  &  Dunn,  New  Bern,  N.  0. — 
Dear  Sirs :  We  have  your  favor  of  the  5th  and 
note  your  remarks  in  regard  to  the  claim 
against  us  sent  you  by  W.  T.  Brown,  ot  Hert- 
ford, N.  0.  This  claim  for  which  Mr.  Brown 
contends  is  for  a  difference  of  weight  on  car 
of  hay  that  we  shipped  this  party  some  time 
ago.  He  gave  us  the  weights  as  he  states  he 
received  them  from  the  car,  whereas  i>oth  the 
writer  and  the  party  who  shipped  this  car  of 
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hay  for  ns  tallied  the  ear  when  it  was  loaded 
at  Shippensburg,  Pa.  We  wrote  Mr.  Brown 
when  he  made  this  claim  that  he  must  be  mis- 
taken in  his  tally,  from  the  fact  that  we  know 
that  the  bay  as  invoiced  to  him  was  absolutely 
correct.  This  car  was  shipped  to  W.  T.  Brown 
Inst  October,  when  the  writer  was  in  Pennsyl- 
vania, and  personally  looked  after  this  ship- 
ment. Had  this  not  been  the  case,  we  would 
have  then  entertained  Mr.  Brown's  claim:  It 
is  just  a  case  where  we  think  Mr.  Brown  want- 
ed to  get  $10  allowance  on  a  car  of  hay. 
"Yours  very  truly, 

"Elm  City  Lumber  C5a" 

Upon  receipt  of  this  letter  Moore  &  Dunn 
wrote  the  plaintiff,  declining  to  further  prose- 
cute hla  claim.  The  Jury  found  the  Issues 
submitted  for  the  plaintiff  and  returned  a  ver- 
dict for  $200.  This  verdict  his  honor  set 
aside,  not  as  a  matter  of  discretion,  but  as 
a  matter  of  law,  and  the  plaintiff  excepted 
and  appealed. 

P.  W.  McMulIan,  of  Hertford,  and  Ward 
&  Thompson,  of  Elizabeth  City,  for  appel- 
lant Charles  Whedbee,  of  Hertford,  and 
Moore  &  Dunn,  of  New  Bern,  for  appellees. 

ALLEN,  J.  [1]  A  Ubel,  as  applicable  to 
Individuals,  Is  a  malicious  publication  ex- 
pressed either  in  printing  or  writing,  or  by 
signs,  or  pictures,  tending  either  to  blacken 
the  memory  of  one  dead,  or  the  reputation 
of  one  alive,  and  to  expose  him  to  public 
hatred,  contempt,  or  ridicule.  It  Is  any  writ- 
ten slander,  though  merely  tending  to  render 
the  party  liable  to  disgrace,  ridicule,  or  con- 
tempt, and  it  need  not  Impute  any  definite 
Infamous  crime.  Simmons  t.  Morse,  51 
N,  C.  7. 

[2]  Tested  by  this  rule  there  Is  no  Ubel  In 
the  letter  written  by  the  agent  of  the  defend- 
ant, unless  It  is  contained  in  the  last  sentence, 
as  all  the  remaining  part  of  the  letter  Is  a 
statement  of  facts,  couched  In  respectful 
language.  The  letter  was  not  written  vol- 
untarily, but  in  reply  to  a  demand  for  pay- 
ment of  a  claim,  and  more  latitude  Is  per- 
missible In  communications  of  this  character 
where  a 'failure  to  answer  may  furnish  some 
evidence  of  the  Justice  of  the  claim. 

Lord  Denman,  speaking  of  a  letter  written 
°  In  reply  to  one  refusing  payment  of  rent, 
said  in  Tuson  t.  Evans,  12  Adolph  and  E. 
176:  • 

"Some  remark  from  the  defendant  on  the  re- 
fusal to  pay  the  rent  was  perfectly  justifiable, 
because  his  silence  might  have  been  construed 
into  an  acquiescence  in  that  refusal,  and  so 
might  have  prejudiced  his  case  upon  any  future 
claim ;  and  the  defendant  would  therefore  have 
been  privileged  in  denying  the  truth  of  the 
plaintiff's  statement.  But,  upon  consideration, 
we  are  of  the  opinion  that  the  learned  judge 
was  quite  right  in  considering  the  language 
actually  used  as  not  justified  by  the  occasion. 
Any  one,  in  the  transaction  of  business  with  an- 
other, has  a  right  to  use  language  bona  fide, 
which  is  relevant  to  that  business,  and  which 
a  due  regard  to  bis  own  interest  makes  neces- 
sary, even  If  it  should  directly,  or  by  its  conse- 
quences, he  injurious  or  painful  to  another ;  and 
titilB  is  the  principle  on  which  privileged  com- 
munication rests ;  but  defamatory  comments  on 
'the  motlTea  or  conduct  of  the  party  with  whom 


be  is  dealing  do  not  fall  within  that  rule.  It 
was  enough  for  the  defendant's  interest,  in  the 
present  case,  to  deny  the  truth  of  the  plaintiff's 
assertion ;  to  characterize  that  assertion  as  an 
attempt  to  defraud,  and  as  mean  and  dishonest, 
was  wholly  unnecessary.  This  case,  therefore, 
was  properly  left  to  the  Jury;  and  there  will 
be  no  rule." 

In  the  constructlcm  of  publications  alleged 
to  be  libelous — 

"the  general  rule  is  that  words  are  to  be  taken 
in  the  sense  which  la  most  obvious  and  natural 
and  according  to  the  ideas  that  they  are  cal- 
culated to  convey  to  those  to  whom  they  are 
addressed.  The  principle  of  common  sense 
which  now  governs  in  the  construction  of  words 
requires  that  courts  shall  understand  them  as 
other  people  would.  The  question  always  i^ 
How  would  ordinary  men  naturally  onderstand 
the  language?  It  is  not  the  Ingeniously  pos- 
sible construction,  but  the  plainly  normal  con- 
struction, which  determines  the  question  of  libel 
or  no  libel,  and  in  ascertaining  whether  the 
words  are  actionable  or  not  the  court  will  not 
resort  to  any  technical  construction  of  the  lan- 
guage or  consider  its  grammatical  structure,. 
but,  instead  of  measuring  the  injury  by  the  lit- 
eral force  of  the  words,  will  look  solely  to  the 
meaning  which  the  words  were  naturally  cal- 
culated to  convey.  •  •  •  In  determining  the 
actionable  quality  of  words  the  entire  conversa- 
tion or  writing  must  be  considered.  In  ascer- 
taining the  meaning  of  a  particular  phrase  or 
sentence  it  must  be  construed  in  connection 
with  the  remainder  of  the  publication  of  which 
it  forms  a  part.  A  single  phrase,  if  standing 
alone  or  used  in  a  different  connection,  may 
be  capable  of  a  meaning  of  which  it  is  not  sus- 
ceptible in  the  connection  in  which  it  is  actual- 
ly used."     18  A.  &  E.  Ency.  974  et  seq. 

"The  fact  that  supersensitive  ipersons,  with 
morbid  imaginations,  may  be  able  by  reading  be- 
tween the  lines  of  an  article  to  discover  some 
defamatory  meaning  therein  is  not  aufflcient  to 
make  it  libelous."  Reid  v.  Providence  Journal 
Co.,  20  R.  I.  120,  37  AtL  637. 

If  these  rales  of  constmctlon  are  applied 
to  the  letter  in  controversy  the  language  may 
be  distorted  into  a  charge  of  fraud,  bnt  con- 
sidered naturally,  the  last  sentence  Is  nothing 
but  another  form  of  denying  liability.  The 
defendant  had  the  right  to  say  he  had  weigh- 
ed the  hay  and  there  was  no  shortage,  and 
that  therefore  he  would  not  pay  the  claim, 
and  this  statement  of  fact  implied  dishonesty, 
if  there  la  any  such  implication  in  the  letter, 
as  mnch  as  the  statement  In  the  last  sentence, 
to  the  effect  that  the  writer  thought  it  was 
just  a  case  where  the  plaintiff  wanted  an  al- 
lowance on  a  car  of  hay.  The  sentence  com- 
plained of  is  strictly  true,  as  both  the  plain- 
tiff and  the  defendant  agree  that  the  plain- 
tiff did  want  an  allowance  upon  the  car  of 
hay,  and  the  evidence  of  the  plaintiff.  If  we 
understand  It  correctly,  tends  strongly  to 
prove  that  at  least  a  part  of  the  claim  made 
against  the  defendant  was  unfounded. 

The  plaintiff  testified: 

•The  bill  of  lading  and  freight  bill  for  the 
movement  of  the  shipment  showed  the  weight 
of  the  car  to  be  21,600  pounds,  and  it  was  in- 
voiced and  paid  for  by  me  as  2i,49S  pounds." 

And  again: 

"There  is  asnally  an  allowance  of  1  per  cent, 
for  weights  on  hay.  These  weights  are  guar- 
anteed to  be  within  1  per  cent.  I  never  made 
any  reduction  for  this  1  per  cent.;  they  never 
asked  me.     I  wrote  them  a  letter  in  which  1 


Digitized  by 


Google 


N.a) 


STATE  T.  NORFOLK  SOUTHERN  B.  00. 


963 


stated  to  them  that  I  weighed  the  hay  myself, 
and,  after  makinf?  an  allowance  of  1  per  cent., 
charged  them  with  the  balance.  As  a  matter  of 
fact,  I  never  made  any  such  allowance  of  1 
per  cent,  and  continued  to  send  the  statement 
for  shortage  of  867  pounds.  I  did  not  know  of 
this  1  per  cent  until  after  the  statement  ^as 
sent." 

If  this  evidence  is  true,  and  the  plaintiff 
cannot  complain  that  It  should  be  acted  on  as 
it  is  his  own,  he  wrote  the  defendant  that 
be  had  made  a  deduction,  of  1  per  cent,  or 
216  pounds  If  calculated  according  to  the  bill 
ot  lading  and  freight  bUI,  or  214  pounds  If 
calculated  on  the  Inyoice,  When  he  had  not 
done  80,  and  he  was  making  a  claim  for  a 
shortage  of  867  pounds  when  upon  his  own 
showing  it  ought  to  have  been  reduced  by  214 
or  216  pounds.  In  the  light  of  these  circum- 
stances, and  considering  the  occasion  and  the 
letter  as  a  whole,  we  are  of  opinion  that  the 
plaintiff  cannot  maintain  his  action  upon  his 
showing.  If,  howerer,  the  publication  was 
libelous,  there  la  another  fatal  defect  in  the 
plaintilTs  case. 

[S]  It  is  admitted  In  the  plaintUTs  brief, 
and  the'  authorities  all  sustain  the  position, 
that  the  occasion  of  writing  the  letter  by  the 
agent  of  the  defendant  was  one  of  qualified 
privilege,  and,  as  was  said  in  Ramsey  ▼. 
Cheek,  109  N.  C.  274, 13  S.  E.  776: 

"In  this  class  of  cases,  an  action  wiU  lie 
only  where  the  party  is  guilty  of  falsehood  and 
express  malice.  13  Am.  &  Gng.  £}nc.,  supra. 
Kxpress  malice  is  malice  in  fact,  as  distinguish- 
ed from  implied  malice,  which  is  raised  as  a 
matter  of  law  by  the  nse  of  words  libelous  per 
se,  when  the  occasion  is  not  privileged.    •    •    • 

"Proof  that  the  words  are  false  is  not  suffi- 
cient evidence  of  malice  unless  there  is  evidence 
that  the  defendant  knew,  at  the  time  of  using 
them,  that  they  were  false.  Fountain  v.  Boodle, 
43  B.  O.  Ia  605,  Odgers,  supra,  275.  That  the 
defendant  was  mistaken  in  the  charges  made 
by  him  on  such  confidential  or  privileged  occa- 
sion is,  taken  alone,  no  evidence  of  malice. 
Kent  V.  Bongartz  [15  R.  I.  72,  22  Atl.  1023],  2 
Am.  St  Rep.  870,  and  cases  cited.    •    •    * 

"We  do  not  assent  to  the  opposite  doctrine 
which  would  seem  to  be  laid  down  by  Pearson, 
J.,  in  Wakefield  v.  Smithwlck,  4U  N.  O.  327, 
which  is  not  supported  by  the  authority  he 
cites,  and,  doubtless,  intended  to  follow,  for 
if  the  words  are  true  a  defendant  does  not  need 
the  protection  of  privilege.  It  is  when  they  are 
false  that  be  claims  it  To  strip  him  of  such 
protection  there  must  be  falsehood  and  malice. 
To  hold  that  falsehood  is  itself  proof  of  malice 
in  snch  cases  reduces  the  protection  to  depend 
on  a  presumption  of  the  truth  of  the  charges." 

There  Is  In  the  plaintlirs  evidence  a  total 
failure  of  proof  of  malice,  and  there  is  noth- 
ing in  the -record  or  in  the  letter  which  shows 
or  has  a  tendency  to  prove  that  the  defend- 
ant did  not  act  in  good  faith  and  did  not  be- 
lieve the  statements  be  made  to  be  true. 

[4]  We  are  Inclined  to  disagree  with  his 
bonor  in  the  ruling  that  the  sending  of  the 
letter  to  the  attorneys  of  the  plaintiff  was 
not  a  publication. 

The  case  of  Dickinson  j.  Hathaway,  122 
La.  644,  48  South.  136,  21  L.  R.  A.  (N.  S.)  83, 
seems  to  sustain  the  ruling,  although  it  does 
not  clearly  appear  from  the  statement  of 


facts  that  the  letter  ia  tliat  case  was  read 
by  the  attorneys,  and  the  case  of  Ala.  & 
Vicks.  R.  R.  V.  Brooks,  69  Miss.  168, 13  South. 
847,  30  Am.  St  Rep.  629,  holds  to  the  con- 
trary. 

Being  of  opinion,  however,  that  the  Judg- 
ment Is  correct,  it  will  not  be  disturbed,  be- 
cause based  upon  a  reason  to  which  we  do 
not  give  our  assent  Hughes  v.  McNlder, 
90  N.  C.  248;   Hughes  v,  Hodges,  94  N.  C.  66. 

Affirmed. 

•      (188  K.  o.  IM) 
STATE  V.  NORFOLK  SOUTHERN  B.  00. 
(No.  49.) 

(Supreme  Court  of  North  Carolina.     Sept  80, 
1914.) 

1.  Bahaoads  (8  256*)— CoBPOBAnoii— OffbSb- 
is8— Ordinance— CoNSTBUcnoN. 

Where  a  municipal  ordinance  provided 
that  no  railroad  train  or  locomotive  should 
block  any  street  crossing  for  more  than  ten 
minutes,  and  any  engineer  violating  snch  pro- 
vision snould  be  fined,  the  engineer  alone  is  lia- 
ble if  a  street  crossing  is  blocked  for  longer 
than  ten  minutes;  the  ordinance  applying  not 
to  the  railroad  company,  bat  the  engineer  in 
control  of  the  trains. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i§  773-788;   Dec.  Dig.  {  255.*] 

2.  STATUTBS  (8  241*)— CONSTKUCTION. 

The  terms  of  a  penal  statute  cannot  be  ex- 
tended by  construction  so  as  to  embrace  per- 
sons or  acts  not  within  its  spirit  or  clear  intent 
even  though  It  be  sought  to  render  a  corpora- 
tion liable. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |i  322,  323 ;  Dec.  Dig.  i  241.*] 

3.  Municipal  Cobpobations  (i  120*)— Obdi- 

HANCES— Co  N  STBUCTION . 

In  construing  a  statute  or  ordinance,  the 
words  should  be  read  and  understood  according 
to  their  natnral  import  without  resorting  to 
subtle  and  forced  construction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8i  274-280 ;  Dec  Dig. 
8  120.*] 

4.  MuNiciFAi.  Cobpobations  (8  120*>— Obdi- 

MANCBB— CONBTBUCTION. 

Where  the  language  of  a  statute  or  ordinance 
is  clear,  and  its  meaning  unmistakable,  there  is 
no  room  for  construction,  but  the  intention  must 
be  followed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §8  274-280;  Dec. 
Dig.  8  120.*] 

'  Clark,  C.  J.,  and  Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court,  WUson  Goun- 
ty;   Bond,  Judga 

The  Norfolk  Southern  Railroad  Company 
was  charged  with  a  violation  of  a  municipal 
ordinance,  and,  being  acquitted  In  the  supe- 
rior court,  to  which  it  appealed  from  a  con- 
viction in  the  recorder's  court,  the  State  ai>- 
pealB.    Affirmed. 

The  defendant  was  charged  In  the  record- 
er's court  of  the  town  of  Wilson  with  block- 
ing Tarboro  street  crossing,  in  said  town, 
for  20  minutes,  with  a  freight  train.  In  rlola- 
tion  of  the  following  town  ordinance : 

"No  railroad  company  nor  engineer  in  charge 
of  any  train  of  any  railroad  company  shall  run 
or  operate  in  or  through  the  town  of  Wilson  any 
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locomotive  or  eu  or  tnln  of  cars  at  a  higher 
rate  ot  speed  tbaa  ten  miles  per  hoar,  and  every 
engineer  in  charge  of  any  train  or  locomotive 
running  through  the  town  of  Wilson,  shall  ring 
the  bell  of  such  locomotive  while  same  is  being 
run  and  operated  through  said  town ;  no  rail- 
road train  or  locomotive  shaU  block  any  street 
crossing  for  a  longer  period  than  ten  minutes, 
and  any  engineer  in  charge  of  any  train  or  loco- 
motive of  any  railroad  company  violating  any 
of  the  provisions  of  this  section  shall  be  fined 
not  more  than  ten  dollars  for  each  and  eveury 
offense :  Provided,  nevertheless,  that  the  rate 
of  speed  hereinbefore  prescribed  shall  not  ap- 
ply to  any  train  rnnnlng  In  or  through  the  said 
town  between  the!  hours  of  11  o'doclt  p.  m.  and 
6  o'clock  a.  m.,  but  all  trains  operating  be- 
tween such  hours  may  be  run  and  operated  at 
a  reasonable  rate  of  speed." 

Defendant  was  adjudged  guilty  by  the  re- 
corder, and  appealed.  In  the  superior  court 
the  Jury  rendered  a  special  verdict,  finding 
that  a  train  of  cars  belonging  to  defendant 
blocked  the  said  crossing  on'  November  27, 
1913,  for  more  than  ten  minutes,  and  that 
there  was  an  engineer  in  charge  of  the  train 
at  the  time,  his  name  being  unknown  to  the 
Jurors.  This  finding  was  based  upon  the  ad- 
mission of  the  facts  by  the  defendant  only 
for  the  purpose  of  the  trlaL  Mo  charge  was 
made  against  the  engineer.  The  Jury  having 
submitted  to  the  ooart  the  qnestlon  as  to  de- 
fendant's guilt  in  the  usual  form,  and  the 
presiding  Judge,  Hon.  William  M.  Bond,  hay- 
ing ruled  that,  under  the  said  ordinance  and 
the  findings  of  fact  In  the  verdict,  the  de- 
fendant was  not  guilty,  as  the  penal  provi- 
sion Is  confined  to  the  engineer,  the  jury  so 
found  and  returned  their  rerdlct  of  not  guil- 
ty. Judgment  was  entered  for  the  defend- 
ant, and  the  state  appealed. 

Attorney  General  Blckett  and  T.  H.  Cal- 
vert, Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  We  may  as  well  say  In  limine 
that  onr  able  and  learned  Attorney  General 
and  assistant,  in  their  argument  before  us, 
admitted,  with  their  usual  frankness  and 
candor,  that,  as  the  ordinance  prohibited  any 
railroad  train  or  locomotive  from  blocking 
any  street  crossing  for  a  longer  jjerlod  than 
ten  minutes,  and  provided  that  any  engineer 
in  charge  of  any  train  or  locomotive  of  any 
railroad  company  violating  the  provision 
shall  be  fined  not  more  than  $10,  and  there 
was  an  engineer  In  charge  of  the  train,  the 
ordinance,  in  Its  i>enal  aspect,  was  manifestly 
aimed  at  the  engineer  as  the  sole  offender 
and  the  one  who  should  be  made  to  suffer 
for  doing  the  forbidden  act    He  then  added: 

"We  know  of  no  principle  of  law,  or  any 
authority  to  which  we  can  refer  the  conrt, 
against  the  decision  of  the  trial  judge." 

In  this  view  of  the  case  we  concur.  It 
will  hardly  be  contended  that  the  town  did 
not  have  the  right  to  make  the  engineer  sole- 
ly responsible  for  the  blocking  of  the  cross- 
ing. If  It  saw  fit  to  do  so,  and  we  think  it  is 
equally  clear  that  the  ordinance  was  Intend- 


ed to  penalize  the  engineer  alone  for  doing, 
or  permitting  to  be  done,  the  forbidden  act 
Defendant  Is  not  charged  with  running  its 
trains  at  an  excessive  rate  of  speed,  and  the 
portion  of  the  ordinance  where  that  is  pro- 
hibited is  the  only  one  in  which  the  words 
"railroad  company"  are  used.  When  requir- 
ing the  ringing  of  the  bell  and  forbidding  the 
blocking  of  the  crossing,  the  engineer  only 
is  mentioned,  it  being  reasonably  supposed 
by  the  draftsman  of  the  ordinance  and  the 
town  board  that,  if  the  prohibited  acts  were 
committed,  the  engineer  would  be  the  one 
directly  responsible  for  it,  and  the  only  one 
who  could  well  prevent  it,  and  they  very 
wisely  and  Justly  restricted  the  imposition  of 
a  penalty  for  disobedience  of  the  ordinance 
to  him.  It  may  be  seriously  questioned  if 
the  part  of  the  ordinance  relating  to  the 
speed  of  trains  Is  not  also  confined  to  him, 
but  we  do  not  decide  this,  as  it  la  not  before 
us.  The  ordinance  is  too  plainly  worded  for 
any  doubt  to  be  entertained  as  to  the  in- 
tention that  the  penal  clause  should  be  con- 
fined to  the  engineer.  It  says  that  very 
thing,  in  so  many  words,  and  with  such  di- 
rectness and  perspicuity  as  to  exclude  any 
other  conclusion.    The  words  are: 

"And  any  engineer,  in  charge  of  any  train  or 
locomotive  of  any  railroad  company  violating 
any  of  the  provisions  of  this  section  shall  be 
fined  not  more  than  ten  dollars  for  each  ami 
every  offense." 

[2]  The  law  of  the  case  Is  as  well  settled 
as  the  meaning  of  the  ordinance  is  obvions. 
It  is  fully  considered  by  Justice  Connor  In 
Nance  t.  Railroad,  149  N.  C.  866,  63  S.  B.  116. 
It  is  there  held  that  we  cannot  punish  even 
a  corporatlm  by  the  unwarranted  extension 
of  the  terms  of  a  statute,  and  especially  we 
cannot  Insert  words,  or  Imply  them,  for  the 
purpose  of  amplifying  a  penal  clause,  so  as 
to  embrace  persons  or  acts  not  within  Its 
spirit  and  clear  Intent  It  is  the  penal 
clause  that  gives  life  and  vigor  to  the  enact- 
ment, and  by  which  alone  can  It  be  enforced. 
It  must  be  remembered  that  this  was  not  an 
offense  at  common  law,  but  solely  the  crea- 
tion of  this  ordinance.  The  rule  then  pre- 
vails, and  must  be  applied,  that  when  a  par- 
ticular offense  Is  created,  and  the  penalty  for 
Its  commission  prescribed,  we  are  confined  to 
that  particular  remedy,  to  the  exclusion  of 
all  others.  This  la  too  familiar  a  rule  to  be 
doubted.  But  In  SUte  v.  Railroad,  145  N. 
O.  496,  59  S.  E.  570,  13  L.  R.  A.  (N.  S.)  966. 
we  followed  the  law  as  stated  by  Justice 
Ruffin  in  SUte  v.  Snuggs,  85  N.  C.  542,  as 
follows : 

"The  statute  not  only  creates  the  offense,  but 
fixes  the  penalty  that  attaches  to  it,  and  pre- 
scribes the  method  of  enforcing  It;  and  the 
rule  of  law  is  that,  wherever  a  statQte  does  this, 
no  other  remedy  exists  than  the  one  expressly 
given,  and  no  other  method  of  enforcement  can 
be  pursued  than  thfe  one  prescribed.  The  men- 
tion of  a  particular  mode  of  proceeding  exclndes 
that  by  indictment,  and  no  other  penalty  than 
the  one  denounced  can  be  intUcted.  1  Russell 
on  Crimes,  49 ;  Sute  v.  Loftin,  18  N.  a  31." 
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We  are  convinced  that  bis  honor's  niHng 
In  quashing  the  Indictment  Is  correct,  In 
Tlew  of  the  fact  that  the  statute  creates  the 
offense,  affixes  the  penalty,  and  prescribes  the 
mode  of  proceeding — the  mention  of  the  par- 
ticular method  operating  to  the  exclusion  of 
every  other.  1  McLaln's  Cr.  Law,  {  8,  thus 
states  the  principle: 

"If  the  act  prohibited  has  been  previously  an 
indictable  offense,  it  will  be  presumed  that  the 
civU  penalty  therefor  is  cumulative ;  but  when- 
the  act  creates  a  new  offense  and  makes  that 
unlawful  which  was  lawful  before,  and  pre- 
scribes a  particular  penalty  and  mode  of  proce- 
dure, that  penalty  alone  can  be  enforced." 

We  reviewed  many  of  the  authorities  upon 
this  question  In  State  v.  Railroad  Co.,  supra, 
but  the  following  extract  from  that  case 
will  suffice  to  ahow  the  dedded  trend  of 
Judicial  thought  since  the  early  days  of  the 
law  up  to  the  present  time: 

*'I&  Rex  V.  Wright,  1  Burr.  S4S,  it  was  hdd 
that  'an  indictment  lies  not  upon  an  act  of 
Parliament  which  creates  a  new  offense  and 
prescribes  a  partlcaiar  remedy.'  Lord  Mans- 
field said  in  that  case:  'I  always  took  it  that, 
where  new-created  offenses  are  only  prohibited 
'  by  the  general  prohibitory  clause  of  an  act  of 
Farllament,  an  indictment  will  lie;  but  where 
there  is  a  prohibitory  particular  clause,  specify- 
ing only  particular  remedies,  there  such  partic- 
ular remedy  must  be  pursued,  for  otherwise  the 
defendant  would  be  liable  to  a  double  prosecu- 
tion— one  upon  the  general  prohibition,  and  tiie 
other  upon  the  particular  specific  remedy.'  And 
when  afterwards  informed  that  the  counsel  for 
the  crown  'gave  up  the  matter,'  he  replied,  *1 
do  not  wonder  at  all  at  it ;  I  thought  he  would 
do  so.  I  have  looked  into  it,  a<id  there  is  noth-' 
ing  in  it  That  case  of  Crofton  (where  the  con- 
trary is  supposed  to  have  been  decided)  has 
been  denied  many  times.'  In  Rex  v.  Robinson, 
2  Burr.  79»-803,  the  great  Chief  Justice  (Lord 
Mansfield)  said :  'But  where  the  offense  was 
antecedently  punishable  by  a  common-law  pro- 
ceeding, and  a  statute  prescribes  a  particular 
remedy  by  a  summary  proceeding,  there  either 
method  may  be  pursued,  and  the  prosecutor  is 
at  liberty  to  proceed  either  at  common  law  or 
in  the  method  prescribed  by  the  statute,  because 
there  the  sanction  is  cumulative,  and  does  not 
exclude  the  common-law  punishment.  1  Salk. 
46.  !Ste:(Aens  v.  Watson  was  a  resolution  upon 
these  principles.  In  that  case  keeping  an  ale- 
house without  license  was  held  to  be  not  indict- 
atile,  because  it  was  no  offense  at  common 
law,  and  the  statute  which  makes  it  an  offense 
has  made  it  punishable  in  another  manner.' 
And  again  in  the  same  case,  when  discussing 
the  same  point,  he  sums  up,  at  page  805,  as 
follows:  "rhe  true  rale  of  distinction  seems  to 
be  .that  where  the  offense  intended  to  be  guard- 
ed against  by  statute  was  punishable  before  the 
making  of  such  a  statute  prescribing  a  particu- 
lar method  of  punishing  it,  there  such  particolar 
remedy  is  cumulative  and  does  not  take  away 
the  former  remedy ;  but  where  the  statute  only 
enacts  "that  the  doing  any  act  not  punishable 
before  shall  for  the  future  be  punishable  in 
such  and  such  a  particular  manner,"  there  it 
is  necessary  that  such  particular  method  by 
such  act  prescribed  must  be  specifically  pursued, 
and  not  the  common-law  method  of  an  indict- 
ment.* In  Castle's  Case,  2  Cro.  Jac.  644,  it  was 
resolved  that  where  a  statute  imposes  a  penalty 
for  doing  a  thing  which,  was  no  offense  before, 
and  provides  how  it  shall  be  recovered,  it  shall 
be  pnnished  by  that  means,  and  not  by  indict- 
ment. The  offense  being  new,  the  particular 
mode  of  punishment  must  be  pursued." 

And  Justice  Connor,  in  Nance  v.  Railroad, 
mpra,  to  wblcb  we  have  already  referred 


in  a  general  way,  states  the  rule  to  the  same 
effect  as  to  penal  statutes  or  ordinances.  He 
says  (149  N.  C,  at  page  873,  63  S.  B.,  at 
page  1X9): 

"  'We  have  no  authority  to  extend  the  law  to 
cases  not  included  in  its  terms.  It  is  a  penal 
law.  •  *  •  It  would  be  contrary  to  well 
settled  rules  to  give  this  act  the  construction 
'contended  for,  or  to  apply  it  to  oases  outside  of 
its  plain  terms.'  In  (3oe  v.  I^iwrence,  72  E.  C. 
L.  (1  Ellis  &  B.)  516,  it  was  sought  to  recover  a 
penalty  for  violating  a  statute.  Defendant 
claimed  that  he  was  not  within  its  terms.  It 
was  insisted  that  the  court  could  find  an  inten- 
tion to  include  him.  Lord  Campbell,  C.  J., 
said :  'We  are-not  justified  in  inserting  w<wds 
for  the  purpose  of  extending  a  penal^ .  clause 
to    cases    not    expressly    comprehended    in    it. 

•  •  •  By  putting  the  correct  grammatical 
ooBStruction  on  the  words,  we  may,  perhaps,  in- 
duce greater  care  on  the  part  of  those  who 
frame  the  laws.'  Lord  Coleridge  said :  "I  never 
heard  that  it  was  allowable  to  insert  words  for 
the    purpose    of    extending    a    penal    -clause. 

*  *    *    And  even   if .  that  were  not.  so,  it  is 

?uite  wrong  to  alter  the  language  of  a  statute 
or  the  purpose  of  getting  at  its  meaning"— and 
of  the  same  opinion  were  all  the  judges.  . 

And,  again,  something  which  is  still  more 
to  the  very  point: 

,  "In  State  v.  CleveUnd,  157  Ind.  288,  61  N. 
B.  66»,  the  learned  Justice  said:  The  court 
must  interpret  such  a  statute  as  It  finds  It  it 
cannot  supply  omissiiHis  by  intendment.*  He 
quotes  with  approval  these  words:  'When  the 
penal  clause  is  less  comprehensive  than  the 
body  of  the  act,  the  courts  will  not  extend  the 
penalties  provided  therein  to  classes  of  persons 
or  things  not  embraeed  within  the  penal  clause, 
even  when  there  is  a  manifest  omission  or  over 
sight  on  the  part  of  the  Legislature'  "—citing 
also  26  Am.  &  Bug.  Bn&,  660. 

[3]  Now,  in  this  case  the  penal  clause  is 
plainly  restricted  to  the  engineer,  and  the 
company  is  not  men^oned  at  all.  The  Leg- 
islature undoubtedly  had  the  right  to  so  pro- 
vide, and  If  it  had  intended  otherwise  it 
would  have  been  very  easy  to  have  expressed 
itself  with  perfect  clearness.  But  the  reason 
we  find  no  such  words  is  that  it  never  in- 
tended any  su(^  thing.  A  penalty  of  $10 
Imposed  on  the  real  offender  was  deemed 
adequate  for  the  purpose  of  prevention,  or  of 
punishment  in  case  of  a  violation.  We  are 
warned.  In  McCIusky  y.  Cromwell,  11  N.  Y. 
S83,  that,  in  construing  a  statute  or  any  ordi- 
nance, we  should  seek  for  the  meaning  first  of 
all  in  the  words,  and  the  enactment  should 
be  read  and  understood  according  to  the 
natural  and  most  obvious  import  of  the  lan- 
guage, without  resorting  to  subtle  and  forced 
construction  for  the  purpose  of  extending  Its 
operation.  See  Nance  v.  Railroad,  supra, 
IW  N.  C  at  page  372,  68  8.  EX  116,  where 
this  case  is  dted  with  approval.  The  natural 
and  obvious  meaning  of  this  ordinance  Is 
that  no  locomotive  or  train  of  cars  shall  be 
permitted  by  the  migineer  to  block  a  crossing 
more  than  ten  minutes,  and,  if  he  does  permit 
it,  he  shall  pay  the  penalty  of  |10.  This  is 
not  only  the  natural  rendering  of  the  ordi- 
nance against  blocking  crossings,  but  it  is 
the  reasonable  and  Just  one.  .  The  engineer 
has  control  of  the  train,  his  hand  is  on  the 
throttle,  and  be  commands  the  brakes,  and 
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he  can  start  or  stop  It  wheneyer  he  pleases, 
and  should  be  held  responsible  for  violating 
the  ordinance.  Why  punish  both,  when  It  Is 
evident  the  board  that  passed  the  ordinance 
thought  one  punishment  sufficient?  As  said 
by  Justice  Connor,  in  Nance  v.  Railroad  Co., 
supra,  we  must  construe  the  ordinance  as 
we  find  it,  and  not  as  we  may  think  it  should 
be,  and,  to  use  his  language  more  exactly: 

"We  are  not  permitted  to  apply  rules  of  con- 
struction to  corporations,  for  the  purpose  of 
bringing  them  within  penalty  laws,  and  refuse 
to  do  so  in  suits  against  other  citizens." 

That  case  we  consider  directly  in  point, 
as  there  it  appeared  that  the  words  in  the 
first  part  of  the  statute  were  broad  and  com- 
prehensive, but  the  court  restricted  them  to 
that  class  against  whmn  the  penalty  was  de- 
nounced ;  we  being  then  of  the  opinion  that 
the  penal  clause  of  the  statute  restricted  the 
prior  clauses,  so  as  to  oohflne  the  entire 
act,  in  its  operation,  to  those  named  in  the 
petial  claose.  This  is  a  familiar  doctrine, 
and  has  had  frequent  illustration  and  ap- 
plication in  the  cases.  An  eminent  writer 
has  said  that  the  law  delights  in  the  life, 
liberty,  and  happiness  of  the  subject,  and 
deems  statutes  which  deprive  blm  of  these, 
or  of  his  property,  however  necessary  they 
may  be^  in  a  sense  as  in  derogation  of  his 
natural  right  or  as  curtailing  his  natural 
privilege;  and  for  this  and  kindred  reasons, 
as  well  as  for  the  reason  that  every  man 
should  certainly  know  when  he  is  guilty  of 
a  crime,  statutes,  and,  of  course,  ordinances, 
which  subject  one  to  a  punishment  or  pen- 
alty, or  forfeiture,  or  to  summary  process, 
calculated  to  take  away  his  opportunity  of 
maldng  a  full  defense,  or  in  any  way  de- 
priving him  of  his  liberty,  are  to  be  strictly 
construed. 

"Such  statutes  are  to  reach  no  further  in 
meaning  than  their  words ;  no  person  is  to  be 
made  subject  to  them  by  implication ;  and  all 
doubts  concerning  their  interpretation  are  to 
preponderate  in  favor  of  the  accused."  1  Bish- 
op, Statutory  Crimea  (Ed.  1873)  198,  194. 

Thus  Lord  Mansfield,  in  construing  6  Ellz. 
Oh.  4,  I  31,  against  exercising  a  trade  with- 
out serving  the  seven  years'  apprenticeship, 
said: 

"The  constructions  made  by  former  judges 
have  been  favorable  to  the  qualifications  of  the 
persons  attacked  for  exercising  the  trade,  even 
where  they  have  not  actually  served  appren- 
ticeships. They  have,  by  a  liberal  interpreta- 
tion, extended  the  qualitications  for  exercising 
the  trade  much  beyond  the  letter  of  the  act, 
and  have  confined  the  penalty  and  prohibition 
to  cases  precisely  within  the  express  letter." 

And  he  further  said: 

"I  think  Mr,  Bishop  has  laid  his  foundations 
right,  against  extending  the  penal  prohibition 
beyond  the  express  letter  of  the  statute.  (1) 
This  is  a  penal  law ;  (2)  it  is  a  restraint  of 
natural  rights ;    and  (3)  it  is  contrary  to  the 

feneral  right  given  by  the  common  law  of  this 
ingdom." 

The  defednant  was  adjudged  not  guilty, 
and  was  discharged  of  the  penalty.  Raynard 
V.  Chase,  1  Burrows,  2.  Chief  Baron  Pollock 
said,  in  Bowditch  v.  Balchin,  5  Exch.  878: 


"When  the  liberty  of  the  subject  is  concerned, 
we  cannot  go  beyond  the  natural  construction 
of  the  statute." 

"In  expounding  penal  statutes  it  is  an  estab- 
lished rule  that  the  constroction  must  be  strict 
as  againtt  the  defendant,  but  liberal  in  his 
favor."  Gould,  J.,  in  Myers  v.  State,  1  Conn. 
502. 

"Penal  statutes  are  construed  strictly  against 
the  subject,  and  favorably  and  equitably  fot 
him."    1  Hawk.    P,  O.  (Curw.  Ed.)  p.  90,  |  8. 

And  see  State  v.  Upchurch,  31  N.  C.  454.  and 
the  observations  of  Lord  Mansfield  in  Rex  v. 
Parker,  2  East  P.  C.  692.  See,  also,  United 
States  V.  New  Bedford  Bridge,  1  Woodb.  k 
M.  401,  Fed.  Cas.  No.  16,867.  In  State  t. 
Upchurch,  'supra.  Chief  Justice  Ruffln  re- 
garded it  as  a  perfectly  settled  rule  of  con- 
struction that  the  interpretation  of  penal 
statutes  is  "to  be  benignant  to  the  accused; 
and  •  •  •  words  in  his  favor  should  not 
be  rejected."  And  it  has  also  been  said  that 
the  circumstances  will  be  rare  in  which  any 
court  will  so  extend  an  enactment  by  con- 
struction or  implication  as  to  involve  penal 
consequences  not  within  the  express  words. 
Of  course,  all  rules  should  be  so  administered 
as  not  to  work  an  absurdity  or  defeat  the 
purpose  of  the  law,  but  the  rule  of  close,  or 
even  literal,  constmction  is  generally  invoked 
when  construing  a  penal  statute,  in  order  to 
ascertain  the  intention  and  to  confine  its 
operation  stricUy  within  the  limits  fixed  by 
the  Legislature.  It  is  an  ancient,  but  Just 
and  equitable,  doctrine  which  extends  a  penal 
statute  beyond  its  words  in  favor  of  a  de- 
fendant, while  holding  it  tightly  to  its  words 
against  him.  But,  whatever  the  rule  may  be, 
we  should  not  be  astute  to  include  a  person 
not  within  the  terms  of  the  penal  clause, 
either  by  argument  or  construction.  It  should, 
at  least,  be  very  plain  that  he  was  intended 
to  be  embraced  by  It,  and  certainly  that  is 
not  the  case  here,  as  It  was  clearly  tile  intent 
to  restrict  the  punishment,  and  in  the  form  of 
a  penalty,  to  the  engineer.  This  is  the  natu- 
ral and  grammatical,  as  well  as  the  legal, 
construction  of  the  ordinance. 

[4]  Where  the  language  of  a  statute  or  or- 
dinance is  clear  and  its  meaning  unmistak- 
able, there  Is  no  room  for  construction,  but 
we  merely  follow  the  intention,  as  thus  plain- 
ly expressed.  The  argument  drawn  from  in- 
convenience has  no  application  in  snch  a 
case.  Whether  it  would  be  better  that  the 
law  should  be  different  is  a  matter  solely  for 
the  lawmaking  body  to  decide,  and  not  for 
us.  We  simply  enforce  the  law  as  we  find  it, 
and  according  to  its  plainly  expressed  mean- 
ing. Courts  will  not  make  any  interpretation 
contrary  to  the  express  letter  of  a  statute, 
for  nothing  can  so  well  explain  the  meaning 
of  the  makers  of  it  as  their  own  direct  words, 
since  language  la  the  exponent  of  the  inten- 
tion (index  anlml  sermo),  and,  as  Coke  says, 
that  Is  a  very  bad  interpretation  which  cor- 
rupts the  text  (maledlcta  est  expositlo  que 
corrumplt  textum).  11  Rep.  34;  Broom's  Le- 
gal Maxims  (6  Am.  Ed.)  star  page  698.  It  ia 
better  to  abide  by  the  written  word,  in  the  in- 
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terpretatlon  of  an  irrltten  instruments,  for 
our  views  as  to  what  should  be  the  law  or 
what  the  public  policy  may  not  accord  with 
that  of  the  legislative  body. 

There  was  no  error  in  the  ruling  of  the 
court  below. 

Affirmed. 

CLARK,  C.  J.  (dissenting).  The  defendant 
railroad  company  was  charged  with  violation 
of  section  1,  c.  7,  of  the  Ordinances  of  the 
town  of  Wilson.    Said  ordinance  is  as  follows : 

"Railroads  and  Railroad  Trains.  Sec.  1.  No 
railroad  company,  nor  engineer  in  charge  of 
any  train  of  any  railroad  company,  shall  run  or 
operate  in,  or  tirough,  the  town  of  Wilson  any 
locomotive  or  car  or  train  of  cars  at  a  higher 
rate  of  speed  than  ten  miles  per  hour,  and  every 
engineer  in  charge  of  any  train  or  locomotive 
running  thru  the  town  of  Wilson,  shall  ring  the 
bell  of  such  locomotive  while  same  is  being  run 
and  operated  thru  said  town;  no  railroad  train 
or  locomotive  shall  block  any  street  crossing 
for  a  longer  period  than  ten  minutes,  and  any 
en^neer  in  charge  of  any  train  or  locomotive 
of  any  railroad  company  violating  any  of  the 
provisions  of  this  section  shall  be  fined  not  more 
than  ten  dollars  for  each  and  every  offense: 
Provided  nevertheless,  that  the  rate  of  speed 
hereinbefore  prescribed  shall  not  apply  to  any 
train  running  in  or  thru  the  said  town  between 
the  hours  of  11  o'clock  p.  m.  and  6  o'clock  a.  m. 
but  all  trains  operating  between  such  hours 
may  be  run  and  operated  at  a  reasonable  rate  of 
speed." 

On  the  trial  In  the  recorder's  coart  the  de- 
fendant was  found  anility,  and  appealed.  In 
the  superior  court  the  Jury  rendered  a  special 
verdict  as  follows: 

"We,  the  jurors,  find  for  our  verdict  the  facts 
to  be  as  follows:  That  a  train  of  cars  belong- 
ing to  the  Norfolk  Southern  Railroad  Company 
blocked  up  the  street  or  crossing  as  alleged  in 
the  town  of  Wilson  on  27th  November,  li)lii,  for 
more  than  ten  minutes.  We  find  that  there  was 
an  engineer  in  charge  of  said  train,  his  name 
not  being  known  to  us.  The  above  findings 
were  based  by  us  on  admissions  made  by  defend- 
ant for  the  purposes  of  this  trial.  There  was 
no  defendant  except  the  corporation ;  no  charge 
being  made  against  the  engineer  who  was  in 
charge  of  said  train." 

Upon  consideration  of  the  special  verdict, 
the  court  held  that  the  defendant  corporation 
was  not  guilty,  because,  "in  Its  judgment,  the 
language  of  said  ordinance  made  only  the 
engineer,  and  not  the  corporation,  guilty." 
The  court  was  probably  so  impressed  because 
the  ordinance  imposes  a  fine  of  not  more  than 
$10  on  any  engineer  violating  any  provisions 
of  this  section,  and  does  not  provide  for  any 
specific  punishment  upon  the  railroad  com- 
pany. The  imposition  of  the  punishment  up- 
on the  engineer  was  not  intended  to  put  the 
sole  responsibility  np<xi  him,  but  la  additional 
punishment  upon  the  engineer  for  a  smaller 
sum  than  is  allowable  against  the  corporation 
itself  under  whose  orders  be  Is  acting.  The 
fact  that  no  specific  punishment  is  prescribed 
in  the  ordinance  as  to  the  corporation  does 
not  exempt  it  from  liability.  Revlsal,  i  3702, 
provides; 

"If  any  person  shall  violate  an  ordinance  of  a 
city  or  town,  he  shall  be  guilty  of  a  misdemean- 
or, and  shall  be  fined  not  exceeding  $aU,  or  im- 
prisoned not  exceeding  30  days." 


Revlsal,  {  2831  (6),  proTlOea: 

"The  word  'person'  shall  extend  and  be  ap- 
plied to  bodies  politic  and  corporate,  as  well  as 
to  individuals,  unless  the  context  clearly  shows 
to  the  contrary."  State  ▼.  Ice  Co.,  166  N.  C. 
369,  81  8.  E.  737. 

Here  the  railroad  company  was  forbidden 
to  run  or  operate  its  trains  at  a  higher  rate 
of  speed  than  10  miles  an  hour  or  without 
the  engineer  ringing  the  bell,  and  it  la  far- 
ther provided : 

"No  railroad  train  or  locomotive  shall  block 
any  street  crossing  for  a  longer  period  than  ten 
minutes." 

This  made  It  unlawful  for  the  railroad 
company  ex  vi  termini  to  thus  block  the  street 
with  its  train  or  locomotive,  and  it  was  liable 
for  that  unlawful  act  the  same  as  any  person, 
and  by  Revlaal,  f  S702,  such  unlawful  act 
was  a  misdemeanor  and  punishable  by  ti  fine 
not  exceeding  $50  or  imprisonment  for  30 
days.  The  fact  that  the  railroad  company 
could  not  be  imprisoned  did  not  exempt  it 
from  the  fine.  State  t.  Ice  Co.,  166  N.  0.  889, 
81  S.  B.  737. 

The  power  of  the  town  to  prescribe  such 
ordinance  Is  settled  under  a  nearly  similar 
ordinance  of  New  Bern  in  State  v.  Railroad, 
141  N.  C.  736,  53  8.  E.  290,  which  has  been 
cited  with  approval  in  White  v.  New  Bern, 
146  N.  C.  450,  59  S.  E.  992, 13  L.  R.  A.  (N.  S.) 
1166,  125  Am.  St  Rep.  476;  Staton  v.  Rail- 
road, 147  N.  C.  440,  61  8.  B.  455,  17  L.  R.  A. 
(N.  S.)  949. 

The  words  of  the  ordinance  "no  railroad 
train  or  locomotive  shall  block  any  street 
crossing  for  a  longer  period  than  ten  min- 
utes" makes  that  act  unlawful,  and  neces- 
sarily makes  the  owner  of  the  train  or  loco- 
motive liable  under  Revlsal,  {  3702.  The 
further  provision  that  the  engineer  is  punish- 
able by  a  smaller  fine  in  no  wise  exempts  the 
owner  of  the  train,  who  Is  responsible  for 
such  conduct  as  much  so  as  tf  It  were  a  "per- 
son." The  engineer,  unless  thus  named, 
would  not  be  liable  for  the  forbidden  acts; 
but  the  owner  would  be.  If  the  engineer  bad 
not  thus  been  made  liable,  no  one  would 
question  that  the  corporation  would  be  liable 
for  running  its  trains  in  town  limits  at  the 
forbidden  rate  of  speed  or  without  ringing 
the  bell,  or  for  blocking  the  crossing  with  its 
trains  or  cars.  Adding  liability  (to  a  smaller 
fine)  on  the  engineer  no  more  relieves  the 
corporation  than  the  recent  act  making  offi- 
cers of  illegal  trusts  Individually  punishable 
exempts  the  trusts  themselves  from  punish- 
ment for  their  illegal  acts.  It  would  be  in- 
convenient to  take  the  engineer  out  of  his 
cab  and  delay  the  train  for  his  trial  or  to 
give  bond  (tf  he  could  do  so) .  On  the  other 
hand,  tf  he  is  allowed  to  proceed,  the  name 
of  the  engineer  might  be  unknown,  for  the 
defendant  has  several  hundred  of  them,  and 
it  would  be  impracticable  to  serve  the  war- 
rant on  him  in  a  distant  state  to  which  he 
may  be  on  his  way,  or  even  at  a  remote  point 
in  this  state,  and  difficult  to  prove  his  identi- 
ty.   It  is  reasonable  to  presume  that  the  In- 
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telllgent  anthoritlca  of  tbe  town  of  Wilson 
merely  Intended  to  make  the  engineer  re- 
sponsible as  well  as  tbe  railroad  company 
for  blocking  their  streets  for  more  tban  ten 
minutes.  They  could  not  have  Intended  to 
make  the  eugiueer  dlone  responsible,  exempt- 
ing those  "higher  up,"  and  the  railroad  com- 
pany, whose  cars  and  engines  were  allowed 
by  the  management  to  thus  deprive  the  citi- 
zens of  the  use  of  their  own  streets.  If  this, 
however,  is  held  to  be  what  the  town  council 
really  did,  it  practically  repeals  the  ordinance, 
but  they  can  easily  amend  their  ordinance  to 
express  their  true  meaning  beyond  dispute, 
which  Was  to  make  tbe  engineer  liable  as 
well  as  the  railroad  company. 

Tbe  Judgment  should  be  reversed,  and  the 
court  btiow  should  impose  soitence  upon  Ute 
special  verdict  in  accordance  with  law. 

HOKB,  3^  concurs  In  dissenting  opinion. 

an  N.  C.  14) 
KENNEY  V.  SEABOARD  AIR  I^tNE  B.  CO. 

(No.  106.) 
(SnprenM  Court  «i  North  Carolina.    8»»U  80, 

L  Dbatb  (I  82*)  >.  BioHT  of  AoraoN  lOB 

Wbongfui.  Ubath— Benefioiabies. 

Under  tbe  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  (  9,  85  Stat  65. 
added  by  Act  April  5, 1910,  c  148,  f  2,  36  Stat 
291  [U.  S.  Comp.  St  Supp.  1911.  p.  1325J), 
giving  a  right  of  action  for  the  death  of  an  em- 

Eloyi  for  tne  benefit  of  the  surviving  widow, 
uBband,  children,  or  parents,  and,  if  none, 
then  of  the  next  of  kin  dependent  upon  such 
employ^,  the  next  of  kin  are  to  be  determined 
by  the  law  of  the  state  In  which  the  action  la 
brought,  and  under  Eeviaal  1905,  i  137,  and 
section  1656,  rule  10,  providing  that  UleKitimate 
ohildren  of  the  same  mother  shall  be  considered 
legitimate  as  between  themselves  and  their  rep- 
resentatives, and  that  their  t>ersonal  estates 
shall  be  distributed  as  if  they  had  been  bom 
in  lawful  wedloclc,  and  that,  in  case  of  the 
death  of  any  such  child  without  issue,  his  es- 
tate shall  be  distributed  among  his  mother  and 
such  persons  as  would  be  his  next  of  kin,  if  all 
such  childreB  had  been  bom  in- lawful  wedlock, 
a  suit  could  be  maintained  for  the  death  of  an 
illegitimate  child,  whose  muther  was  dead,  for 
the  benefit  of  bis  mother's  legitimate  children, 
who  were  dependent  upon  him. 

(Ed.  Note.— For  other  casea,  see  Death,  Cent 
Dig.  U  47,  48;   Dec.  Dig.  |  82.*] 
2.  Death  (|  103*)— Aotiors  toe  WEORornL 

Death— Questions  fob  Jubt. 

In  an  action  under  tbe  federal  Employers* 
Liability  Act  (Act  AprU  22,  1908,  c.  US,  35 
Stat  66  rU.  S.  Comp.  St  Supp.  1911.  o.  1322]) 
for  tbe  death  of  an  employ^,  for  the  benefit  of 
his  brothers  and  sister,  evidence  that  the  broth- 
ers and  the  sister  were  of  tender  age  and  with- 
out estate  made  a  question  for  tbe  jury  as  to 
whether  they  were  dependent  upon  deceased. 

{Bd.  Note.— For  other  cases,  see  Death,  Cent 
g.  (  141;  Dec  Pig.  I  103.*1 

Brown  and  Hoke,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Bertie  Coun- 
ty ;  Connor,  Judge. 

Action  by  S.  W.  Kenney  against  the  Sea- 
board Air  Line  Railroad  Company.    From  a 


Jndgmoit  for  plaintUF,   drfendant  appeals. 
Affirmed. 

See,  also.  165  N.  O.  00,  80  S.  Bl  10T8;  82 
S.  E.  849. 

Murray  Allen,  of  Raleigh,  for  ai^llant 
Winston  &  Matthews,  of  Windsor,  for  appel- 
lee. 

CLARK,  0.  J.  lliis  is  an  action  for 
wrongful  death  under  tbe  federal  Employ- 
ers' Liability  Act  by  tbe  administrator  of  an 
Ulegltlmate  child. 

[1  ]  The  fMeral  statute  provides  that  such 
action  shall  be  maintained  "for  tbe  benefit 
of  the  surviving  widow  or  husband  and  chil- 
dren of  such  employe ;  and,  if  none,  then  of 
such  employe's  parents;  and  If  none,  then 
of  the  next  kin  dependent  upon  audi  em- 
ploye." The  mother  of  the  Intestate  is  dead, 
but  left  two  sons  and  a  danghter  of  tender 
age  and  dependent,  bom  in  wedlock. 

The  sole  contention  of  tbe  defendant,  re- 
quiring our  oonslderatlon.  is  that  tbe  expres- 
sion "next  of  kin,"  as  used  in  section  1  of 
this  act.  Is  to  be  construed  by  tbe  common 
law.  disregarding  tbe  state  law  defining 
those  words.    Revlsal,  |  137,  provides: 

"Illegitimate  children,  bom  of'  the  same  moth- 
er, shall  be  considered  legitimate  as  between 
themselves  and  their  representatives,  and  their 
personal  estate  shall  be -distributed  in  the  same 
manner  as  if  they  had  been  bom  in  lawful  wed- 
lock. And  in  the  case  of  the  death  of  any  such 
child  OF  his  issue,  without  leaving  issue,  his 
estate  shall  be  distributed  among  his  mother  and 
all  such  persons  as  would  be  Us  next  of  Un  if 
all  such  children  bad  been  bom  Ib  lawful  wed- 
lock." 

To  same  purport.  Revlsal,  I  1556,  role  10; 
Powers  ▼.  Kite.  83  N.  O.  166;  McBryde  t. 
Patterson.  78  N.  C.  412. 

The  federal  statute  provides  that  this  ac- 
tion may  be  brongbt  in  our  courts.  It  Is 
very  clear  that  in  North  Carolina  the  two 
half  brothers  and  the  sister  of  the  intestate 
are  his  next  of  kin.  It  seems  to  us  Immateri- 
al whether  it  were  formerly  otherwise  in  this 
state  either  by  statute^  or  the  common  law 
before  any  statuta  The  question. is:  Who 
was  the  "next  of  kin"  at  ihe  time  of  such 
death  in  the  state  where  tbe  wrongful  death 
occurred? 

In  Hutchinson  Investmoit  C!o.  ▼.  OildweU, 
162  U.  S.  66,  14  Sup.  Ct  604,  38  L.  Ed.  366, 
the  court  held: 

"In  states  whose  laws  permit  illegMlniate  chil- 
dren, recognized  by  tbe  father  in  his  lifetime, 
to  inherit  from  him,  such  children  are  'heirs, 
within  tbe  meaning  of  tJ.  S.  Rev.  Stat  |  2269, 
which  provides  that  when  a  party  enticed  to 
claim  the  benefits  of  the  pre-emption  laws  of 
the  United  States  dies  before  consummating  his 
claim,  his  executor  or  administrator  may  do 
so,  and  the  entry  in  such  case  shall  be  made 
Id  favor  of  his  heirs,  and  the  patent  when  is- 
aued,  inures  to  them  as  if  their  names  had  been 
specially  mentioned." 

In  that  case  it  was  contended  that  the 
word  "heirs"  was  used  In  the  common-law 
sense.    The  court  said: 
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'Undoubtedly  the  word  lieiT^  was  used  as 
meaning,  as  at  common  law,  those  capable  of  in- 
heriting, but  it  does  not  follow  that  the  onea- 
tion  aa  to  who  poasesaed  that  capability  was 
thereby  designed  to  be  determined  otherwise 
than  by  the  law  of  the  state  which  was  both 
the  situs  of  tlie  land  and  the  domicile  of  the 
«wner." 

It  hs8  been  often  held  that  there  Is  no  com- 
mon law  fbr  the  federal  conits.  The  conten- 
tion that  the  next  of  kin  mmrt  be  the  name 
in  aU  the  states  la  not  In  accordance  with 
the  intent  of  the  act.  Indeed,  there  could 
be  no  uniformity,  if  that  was  desirable,  for 
there  Is  no  common  law  In  Louisiana,  and 
the  common  law  is  much  modified  In  some  of 
the  states  which  we  acquired  from  Mexico 
and  France,  and  on  many  subjects  the  rule  of 
the  conunon  law  has  been  held  differently  In 
the  different  states.  This  case  cites  IT.  S.  t. 
Fox,  94  TJ.  S.  315,  24  I*  Ed.  192,  and  Is  dted 
lo  Moen  v.  Moen,  16  S.  D.  214.  92  N.  W.  13. 

In  Cutting  T.  Cutting  (a  G.)  6  Fed.  268, 
where  the  act  of  Congress  prescribed  that 
the  heirs  of  a  married  settler  should  receive 
a  patent  where  he  had  not  taken  It  out.  It 
was  held: 

"Who  are  the  heirs  of  Charles  Cutting  is  a 
matter  to  be  determined  solely  by  the  local  law 

ebe  law  of  Oregon,  as  is  also  the  question  wfao 
his  wife].  Both  these  are  l^t  to  the  local 
law  •  •  •  of  Oregon,  quoting  from  Lamb  v. 
Starr.  Deady.  358  [Fed.  Cas.  No.  8,021] :  'Who 
would  be  entitled  to  claim  as  heir  (or  wife)  of 
the  deceased  would  in  hU  cases  depend  upon  the 
law  of  Oregon  at  the  time  of  the  death.' " 

The  same  ruling  was  made  as  to  "next  of 
kin"  being  governed  by  the  law  of  the  domi- 
cile In  McOo<d  T.  Smith,  66  U.  8.  (1  Black) 
458,  17  L.  Ed.  218. 

The  object  of  the  act  of  Congress  was  to 
permit  a  recovery  for  wrongful  death  or  In- 
juries on  Interstate  railroads,  and  that  the 
reeoverv  should  go  to  the  next  of  kin  in  the 
cases  8t>e4tfed ;  the  next  of  Idn  being  deter- 
mined by  the  law  of  the  state  in  which  the 
actlM  is  brought,  for  the  status  of  the  eitl- 
ten  and  the  statute  regulating  descent  and 
distribution  Is  purely  a  state  matter  with 
which  Congress  has  no  concern.  By  the  rea- 
soning in  the  case  above  cited  the  words  "next 
of  kin'  are  taken,  like  the  word  "heirs,"  as 
meaning  those  ti>  whom  the  property  would 
go  hut  who  are  the  heirs  and  who  are  the 
next  of  kin  is  a  matter  purely  of  state  regu- 
lation 

The  dedsloD  In  Taylor  r.  Taylor,  232  U.  8. 
863,  34  Sup.  Ct  850,  68  U  Ed.  — ,  decided 
February,  1914,  holds  that  the  right  of  action 
given  to  the  employ^  survives  to  his  personal 
representative  for  the  benefit  of  his  parents 
only  when  there  is  no  widow,  and  that  the 
act  of  Congress  prescribing  what  class  are  the 
beneficiaries,  and  the  order  In  which  they 
take,  controls,  though  the  state  statute  fixes 
a  different  order  of  succession.  But  there 
Is  nothing  In  this  dedslon ,  which  militates 
against  the  holding  In  Hntchlnson  v.  Cald- 
well, supra,  that  who  are  the  "heirs"  or  tlie 
"next  of  kin"  Is  regulated  by  state  statute. 

[2]  The  evidence  as  to  Oye  tender  age  of 


the  children  and  being  without  estate  was 
suflSdent  evidence  to  be  submitted  to  Uie 
Jury  on  the  question  of  their  being  dependent 
And  the  fact  has  been  found  by  the  Jury,  who 
evidently  gave  due  weight  to  tlie  evidence  of 
the  earning  capacity  of  Intestate  as  may  be 
inferred  from  the  smallness  of  the  verdict 
The  exertions  to  evidence  need  not  be  dis- 
cussed. 
No  error. 

WALKER,  3.  (concnrring).  It  seems  to  me 
that  this  case  is  governed  by  McGool  ▼. 
Smith,  1  Black  (66  U.  S.)  459,  17  L.  Ed.  218, 
in  which  the  question  arose  as  to  the  law  by 
which  is  to  be  determined  who  are  the  "next 
of  kin"  of  a  person,  as  those  words  were 
used  in  a  federal  statote:  The  conrt  there 
held  that  the  law  of  the  domicile  conti«>lled, 
and  not  the  common  law,  and  in  Hntchlnscm 
▼.  Investment  Ca,  152  U.  S.  65,  14  Snp.  Gt 
604,  38  L.  Ed.  356,  reUed  on  by  plaintiff,  it  Is 
said  that  in  the  McCool  Oase  the  court  decid- 
ed that  the  common  law  governed  simply 
because  the  state  of  IlUnoils,  where  the  par- 
ties were  domiciled,  had  adopted  the  com- 
mon law  by  statute,  and  therefore  the  term 
"next  of  Idn"  was  construed  by  the  local 
law,  or  law  of  the  domicile,  as  that  was  the 
rule  of  the  common  law  as  to  the  law  appli- 
cable in  snch  cases,  and  Illinois  had  then  only 
tlie  common  law  in  force.  She  afterwards 
Niacted  a  statute  of  distributions.  In  the 
Hutchinson  Oase  the  same  rule  was  applied, 
as  to  the  meaning  of  the  word  "heirs,"  and 
the  question  was  decided  by  the  lex  lod  rei 
sltse— the  law  of  the  state  where  the  land 
was  situated.  In  the  cases  dted  by  defend- 
ant, and  in  the  dissenting  opinion,'  the  court 
was  referring  to  the  common  law.  as  ap- 
plicable, when  dedding  upon  the  legal  rights 
of  the  parties,  such,  for  Instance,  as  the  ques- 
tion of.  negligence,  where  there  is  no  federal 
statute  defining  those  rights,  or,  rather,  the 
prlndples  by  which  they  are  to  be  deter- 
mined. The  court,  therefore,  held  In  the 
McCool  Case  that  the  '"next  of  kin,"  as  re- 
ferred to  in  the  federal  statute,  are  those 
who  auswier  to  that  description  under  the 
state  law  where  the  parties  are  domiciled, 
and  not  by  the  common  law,  unless  tbat  .be 
the  law  of  tlie  particular  state. 

BROWN,  J.  (dissenting).  1.  It  is  admitted 
that  this  action  is  brought  under  the  fMleral 
Employers'  Liability  Act  by  the  administra- 
tor of  Beb  Isaac  Capehart,  deceased,  for 
the  benefit  of  his  next  of  kin.  I  admit  that 
under  the  statute  in  this  state,'  it  is  not  neces- 
sary to  allege  or  prove  who  are  the  next  of 
kin  in  order  to  recover  for  the  negligent  kill- 
ing of  a  person.  But  the  language  of  the 
federal  statute  is  different,  and  the  action  is 
brought  by  the  personal  representative  of 
the  decedent  "for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  em- 
ploy6;   and,  if  none,  then  of  such  employe's 


Digitized  by  VjOOQ IC 


970 


82  SOUTHEASTERN  BBFOBTBB 


(N.a 


parents;  and,  if  none,  thfo  of  fbe  next  of  Idin 
dependent  upon  sncb  employe." 

The  rlgtat  to  recover  damages  for  wrongful 
death  Is  pnrely  statutory  and  did  not  exist 
at  common  law,  and  it  follows  that  the  pro- 
Tlsions  of  the  statute,  under  which  the  par- 
ticular action  Is  brought,  must  control  It 

Under  the  federal  act,  It  seems  to  be  set- 
tled by  the  current  of  recent  authority  that 
the  existence  of  beneficiaries,  such  as  are 
named  in  the  statute,  must  be  pleaded  and 
proved.  Where  a  statute  gives  a  right  of 
action  for  death  by  wrongful  act,  if  no  such 
I)erson8  or  class  of  persons  exist  as  are  de- 
scribed in  the  statute  as  the  beneQelary  of 
tbe  recovery,  the  action  cannot  be  maintain- 
ed.   13  Cyc.  334. 

The  liability  of  the  defendant  is  made  con- 
tingent upon  the  existence  of  one  or  more 
beneficiaries,  or  the  fund  recovered  goes  to 
the  beneficiaries,  not  by  virtue  of  the  law 
of  succession,  but  because  it  is  given  them 
by  the  statute.  Therefore,  if  there  is  no. 
beneficiary,  which  meets  the  description  of 
the  statute,  there  is  no  right  of  action. 
Melzner  v.  Ballway,  46  Mont  277,  127  Paa 
1002. 

In  Illinois  Central  Bailroad  Co.  v.  Doher- 
ty,  153  B:y.  363,  155  S.  W.  1121,  47  I>.  E.  A. 
(N.  S.)  31,  the  Court  of  Appeals  of  Kentucky 
dlstlngulehes  the  Kentucky  statute,  which  is 
very  much  like  ours,  from  the  federal  act, 
and  holds  that  under  the  act  of  Congress,  if 
there  is  no  one  for  whom  a  recovery  can  be 
had,  there  can  be  no  recovery.  This  fed- 
eral act  is  supreme  in  all  actions  brought  to 
recover  for  the  death  of  an  employ^  in  inter- 
state commerce,  and  supersedes  all  state 
statutes  <s'eating  a  right  of  action  for  death 
by  wrongful  act  Bailroad  v.  Birch,  224  U. 
8.  547,  32  Snp.  Ct  603,  56  L.  Ed.  87& 

2.  His  honor  instructed  the  Jury: 

"If  the  jury  shall  find  from  the  evidence  that 
Beb  Isaac  Capehart,  Sills  Hardy,  Joe  Hardy, 
and  Nettie  Hardv  were  all  the  children  of  the 
same  mother,  then  I  charee  you  that,  at  the 
death  of  Beo  Isaac  Capehart,  the  said  Sills 
Hardy,  Joe  Hardy,  and  Nettie  Hardy  are  next 
of  kin  of  said  Capehart;  it  being  admitted  that 
the  mother  was  dead,  that  Beb  Isaac  Capehart 
was  an  illegitimate  child,  and  that)  he  left  no 
wife  or  child  surviving  him,  and  the  jury  should 
answer  this  issue  'Xes.'  " 

I  am  of  opinion  that  the  words  "next  of 
kin,"  as  used  in  the  federal  act  are  not  to  be 
defined  by  the  various  and  differing  statutes 
of  the  many  states  of  this  Union,  but  are  to 
be  construed  In  the  light  of  the  common  law. 
It  is  not  to  be  supposed  that  this  act  intend- 
ed for  the  benefit  and  protection  of  employes 
engaged  in  Interstate  commerce,  should  be 
administered  differently  in  every  state  in  the 
Union. 

Mr.  Doherty  says: 

"It  is  inconceivable  that  the  power  of  Con- 
gress to  create  a  fund  for  the  benefit  of  the 
widows  and  orphans  of  railroad  employ^,  and 
to  determine  the  beneficiaries  of  this  fund,  or 
to  make  the  personal  representative  trrstee  for 
its  distribution  in  the  manner  set  forth  in  the 
staf  ite,  is  in  any  manner  impaired  or  affected 


by  the  laws  of  a  state  governing  the  distribu- 
tion of  the  estate  of  the  deceased."  Doherty. 
Liability  of  Bailroads  to  Interstate  Employes, 
p.  241. 

In  its  sphere  the  federal  act  to  complete, 
and  in  matters  of  substance  It  Is  not  to  be 
added  to  or  changed  by  state  regolatioiis. 
In  Michigan  Central  B.  B.  Co.  t.  Vreeland, 
227  U.  S.  69,  83  Sup.  Ot  192,  57  li.  Bd.  417. 
the  late  Justice  Lurton  says:    . 

"We  may  not  piece  out  this  act  of  Congress 
by  resorting  to  the  local  statutes  of  the  state 
of  procedure  or  that  of  the  injury.  The  act 
is  one  which  relates  to  the  liability  of  railroad 
companies  engaged  in  interstate  commerce  to 
their  employ^  while  engaged  in  such  commerce. 
The  power  of  Congress  to  deal  with  the  sub- 
ject comes  from  its  power  to  regulate  commerce 
between  the  states." 

It  seems  to  be  pretty  well  settled  by  the 
decisions  of  the  Supreme  Court  of  the  United 
States  that  In  the  construction  of  the  laws 
of  Congress,  rules  of  the  common  law  furnish 
the  true  guide.  Bice  v.  Bailroad  Co.,  66  U.  S. 
(1  Black)  374, 17  L.  Ed.  147;  U.  S.  v.  Sanges, 
144  U.  S.  311,  12  Snp.  Ct  609,  36  L.  Ed.  445; 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet  420,  8  L.  Ed.  773;  Standard  OU  Case, 
221  U.  S.  1,  31  Sup.  Ct  602,  65  L.  Ed.  619.  34 
Ix  B.  A.  (N.  S.)  834,  Ann.  Ca&  1912D,  734 ; 
American  Tobacco  Co.  Case,  221  U.  S.  106, 
31  Sup.  Ct  632,  55  L.  Ed.  663. 

"The  principles  of  the  common  law  are  opera- 
tive upon  all  interstate  transactions,  except  ao 
far  as  thev  are  modified  by  congressional  enact- 
ment" Western  Union  Tel.  Co.  v.  Call  Pub- 
lishing Co..  181  U.  S.  92,  21  Sup.  Ct  561,  45 
L.  Ed.  765. 

In  a.  A.  U  By.  y.  Horton,  233  U.  S.  492. 
34  Sup.  Ct.  635,  58  li.  Ed.  — ,  Mr.  Justice 
Pitney  says: 

"It  is  not  to  be  conceived  that  in  enacting 
a  general  law  for  establishing  and  enforcing  the 
responsibility  of  common  carriers  by  railroad 
to  their  employfis  in  interstate  commerce.  Con- 
gress intended  to  permit  the  Legislatures  of  the 
several  states  to  determine  the  effect  of  contrib- 
utory negligence  and  assumption  of  risk,  by  en- 
acting statutes  for  the  safety  of  employes,  since 
this  would  in  effect  relegate  to  state  control 
two  of  the  essential  factors  that  determine  the 
responsibilit.v  of  the  employer." 

The  learned  Judge  further  says  that: 
''The  adoption  of  the  opposite  view  would  In 
effect  leave  the  several  state  laws,  and  not  thr 
act  of  Congress,  to  control  the  snbject-matter." 

See,  also.  Southern  Ballway  Co.  v.  Crodcett, 
234  U.  S.  725,  34  Sup.  Ct  897,  68  U  Bd. . 

I  am  unable  to  see  anytbine*  in  the  case 
relied  upon  by  the  plaintiff,  and  dted  in  tbe 
opinion  of  the  court  (Hutchinson  Investment 
Co.  V.  Caldwell),  which  militates  against 
this  position.  In  that  case  the  court  was 
[Mtsslng  upon  the  rights  of  certain  parties 
to  pre-empt  land,  and  it  was  in  respect  to 
local  laws  that  the  court  was  speaking. 

The  court  held,  what  is  universally  knovrn. 
that  in  respect  to  the  designation  of  heirs, 
the  matter  is  to  be  determined  by  the  situs 
of  the  land  and  the  domicile  of  the  owner. 
The  construction  which  the  majority  oplnloii 
gives  to  the  federal  statute  in  this  case  Is 
opposed  to  the  decision  of  the  Supreme  Court 
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In  the  recent  case  of  Taylor  v.  Taylor,  232 
U.  S.  363,  34  Sup.  Ct  350,  58  I*  EM.  — ,  In 
which  It  is  held  that  nothing  in  the  state 
statute  for  the  distribution  of  personal  prop- 
erty can  affect  the  right  of  the  childless 
widow  of  an  Interstate  railway  employe,  who 
was  fatally  injured  while  employed  by  the 
carrier  in  interstate  commerce,  to  the  entire 
net  proceeds  of  a  Judgment  for  the  resulting 
damages  recovered  by  her  as  administratrix 
in  an  action  against  the  carrier. 

We  think  the  elementary  principles  of  stat- 
utory constmction,  applied  to  the  act  of  Con- 
gress, compel  the  conclusion  that,  in  the  use 
of  the  words  "next  of  kin,"  Congress  must 
bare  had  in  mind  the  well-known  meaning 
of  those  words  according  to  the  common  law. 

"it  is  a  well-settled  principle  that  if  a  statute 
makes  use  of  a  word,  the  meaning  of  which  is 
well  known,  and  which  has  a  definite  sense  at 
common  law,  it  shall  be  received  in  that  sense, 
unless  from  some  reason  it  cleariy  appears  that 
it  was  intended  to  use  the  word  in  a  different 
signification."  State  r.  Enele,  21  N.  J.  Law, 
3«) ;  Adams  v.  Turrentine,  30  N.  O.  147. 

"It  is  a  soand  rule  that  whenever  a  Legisla- 
ture in  this  country  uses  a  term;  without  defin- 
ing it,  which  is  well  known  in  tne  English  law, 
it  must  be  understood  iir  the  sense  of  the  Eng- 
lish law."  McCool  V.  Smith,  66  U.  S.  a  Black) 
459,  17  Ll  Ed.  218;  Kitchen  t.  Tyson.  7  N.  C. 
314. 

Any  other  construction  of  the  act  would 
bring  disorder  and  confusion  In  its  admin- 
istration, as  the  laws  of  the  state  differ  lu 
so  many  particulars.  In  North  OaroUna  Il- 
legitimate children,  bom  of  the  same  mother 
by  statutory  enactment  are  r^idered  legiti- 
mate as  between  themselves.  In  Alabama 
one  lllegittmate  child  can  Inherit  from  anoth- 
er of  the  same  mother;  in  Missouri  he  can- 
not In  Tennessee  and  Vermont  legitimate 
Children  inherit  from  illegitimate  children, 
but  illegitimate  children  do  not  inherit  from 
legitimate  children  of  the  same  mother.  In 
Pennsylvania  iUegittmate  ciiildreu  Inherit 
from  the  mother  and  the  mother  from  the 
children,  but  the  children  cannot  inherit 
from  each  other.  In  Kentucky,  when  an 
illegitimate  child  dies  intestate  without  is- 
sue, leaving  no  mother  surviving,  the  legiti- 
mate children  of  his  mother  cannot  Inherit 
his  estate.    In  North  Carolina  they  can. 

If  the  laws  of  the  states  governing  the 
distribution  of  personal  property  are  to  de- 
termine who  are  next  of  kin,  then,  in  the 
event  the  deceased  was  a  resident  of  anoth- 
er state  at  the  time  of  his  death,  our  courts 
would  have  to  look  to  the  law  of  the  domi- 
cile to  determine  for  whose  benefit  the  action 
can  be  maiutained,  because  "the  law  of  the 
decedent's  domicile  governs  the  distribution 
of  his  personal  estate."  Smith  v.  Howard, 
86  Me.  203.  29  Ati.  1008,  41  Am.  St  Rep. 
537,  and  note;  Leake  v.  Gilchrist  18  N.  C. 
75:  Alvany  v.  Powell,  65  N.  C.  51 ;  Medley  t. 
Dunlop,  90  N.  C.  527. 

In  the  present  case  It  api)eBrs  that  the 
deceased  was  a  resident  of  Boyklns,  Va.,  at 
the  time  of  his  death,  and  we  would  have 
to  look  to  the  law  of  Virginia  to  determine 


whether  an  lllegitinuite  diild  can  •  leave 
next  of  kin,  as  defined  by  the  federal  act 

At  common  law  the  words  "parent," 
"child,"  "next  of  kin,"  and  words  of  similar 
import  were  held  not  to  Include  illegitimates. 

"By  the  rules  of  the  common  law,  terms  of 
kindred,  when  used  in  a  statute,  include  only 
those  who  are  legitimate,  unless  a  different  In- 
tention is  clearly  manifested."  McCool  v. 
Smith,  66  U.  S.  (1  Black)  459,  17  L.  Ed.  218. 

After  stating  this  principle,  the  United 
States  Supreme  Court  says: 

"This  is  conceded  by  the  counsel  for  the  de: 
fendant  in  error.  The  proposition  is  too  clear 
to  require  either  argument  or  authority  to  sus- 
tain it.  _  The  leKal  position  of  Alonzo  Redman 
at  the  time  of  his  death  was  what  the  common 
law  made  it  In  the  eye  of  the  law,  be  was 
nuUins  filins.  He  had  neither  father,  mother, 
nor  sister.  He  could  neither  take  from  nor 
transmit  to  those  standing  in  such  relationB  to 
him  any  estate  by  inheritance." 

Prior  to  the  enactment  of  Revlsal,  |  137, 
the  courts  of  this  state-  recognized  the  com- 
mon-law rule  that  an  illegitimate  child  can 
have  no  next  of  kin. 

In  Coor  V.  BtarUug,  64  N.  O.  243,  Chief 
Justice  Nash  says: 

"Edwin  Jmeg  was  a  bastard,  and  by  the  com- 
mon law  no  such  consanguinity  existed  between 
his  and  his  bastard  brother  as  enabled  the  lat- 
ter, or  his  issue,  to  claim  any  portion  of  his 
estate,  real  or  personaL  A  bastard  can  be  heir 
to  no  one,  nor  can  be  have  any  heirs,  but  of 
his  own  body,  for,  being  nullius  filius,  he  is  kin 
to  no  one." 

It  has  b^ea  frequently  held  by  tlie  state 
courts.  In  which  the  question  has  arisen, 
that  terms  of  kindred,  used  in  statutes  based 
upon  Lord  Campbell's  Act  relate  exclu- 
sively to  legitimate  and  not  to  Illegitimate 
children. 

In  South  Carolina  the  statute  gives  the 
right  of  action  to  the  parent  or  parents. 
The  Supreme  Court  of  that  state  has  held 
that: 

"A  mother  cannot  recorer  as  sole  beneficiary, 
under  Lord  CamobeU's  Act,  for  the  wrongful 
death  of  her  illegitimate  child."  McDonald  v. 
Raih-oad,  71  S.  C.  362,  61  S.  E.  188, 2  L.  R.  A. 
(N.  S.)  640,  110  Am.  St  Rep.  676L 

-  When  the  right  of  action  for  death  by 
wrongful  act  is  given  to  a  "child"  or  "chil- 
dren" of  decedent,  it  has  been  held  by  the 
Supreme  Court  of  Gewgia  to  mean  legiti- 
mate child,  and  the  mother  of  a  bastard  was 
denied  the  right  to  recover,  notwithstanding 
statutes  of  the  state  of  Georgia  provided 
that: 

"Bastards  may  inherit  from  their  mother  and 
from  each  other,  children  of  the  same  mother, 
in  the  same  manner  as  if  legitimate."  Robinson 
v.  Railroad,  117  Ga.  168,  43  8.  E.  462,  00  L. 
R.  A.  555,  97  Am.  St  B«p.  166. 

In  Railroad  t.  Johnson,  77  Miss.  727,  28 
South.  763,  61  L.  R.  A.^  837,  the  Mississippi 
Supreme  Court  says: 

"An  illegitimate  daughter  cannot  maintain  an 
action  for  damages  caused  by  the  wrongful  kill- 
ine  of  another  illegitimate  daughter  of  the  same 
mother,  since  our  statute  creating  causes  of  ac- 
tion for  the  death  of  a  person,  like  Lord  Camp- 
bell's Act,  confers  the  right  to  sue  only  on 
legitimate  relatives." 
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The  ■  father  of  an  Ulegltlinate  cblld  has 
no  right  of  action  for  the  child's  death,  un- 
der Rev.  Stat  1881,  I  267,  giving  a  father  a 
right  of  action  for  the  death  of  a  "child," 
althongh  the  mother  la  dead  and  the  child 
bad  been  acknowledged  by  the  father  and 
had  no  guardian  or  next  at  kin  except  him. 
McDonald  t.  Railroad,  144  Ind.  469,  43  N:  B. 
447,  32  li.  B.  A.  309,  65  Am.  St  Rep.  185. 

Therie  Is  nothing  In  the  act  of  Congress 
which  Indicates  that  illegitimate  children 
should  be  regarded  as  legitimate,  as  between 
themselves,  and  should  take  aa  beneficiaries 
under  the  act 

I  am  therefore  constrained  to  hold,  upon 
the  admitted  facts,  'that  this  action  cannot 
be  maintained. 

HOKE,  J.,  concnra  In  diBsentlng  opinion. 


(16S  N.  C.  699) 

POWBRS  T.  NORFOLK  SOUTHERN  R.  CO. 
(No.  17.) 

(Snpnine  Conrt  of  North  Oandina.    Sept  23, 
1814.) 

1.  RaILKOADB    (f  397*)— IirJUBT  to   Pkbsons 
ON  TBACKS— EVIDBNCK. 

In  an  action  for  inJurlM  received  by  one 
walldng  on  a  railroad  track,  evidence  that  ihe 
track  at  that  point  was  habitually  used  by  pe- 
destrian* is  competent 

[Ejd.  Note.— For  other  cases,  see  Bailronds, 
Cent  Dig.  f|  1344^1365;    Dec.  Dig.  |  307.*j 

2  RAILBOAUS   (J  400*>— INJITBTES  TO  PBBSONS 

oir  Tbacks— EvinifNCB— AniusBiBiuiY. 
The  failure  of  those  in  charge  of  a  railroad 
train  which  ran  down  one  walking  on  tho  tra-^ks 
to  give  crossing  signals,  while  not  negligence 
per  se,  is  evidence  «f  negligence,'  and  should  be 
submitted  to  the  jury  on  the  question  whether 
the  train  was  carefulty  operated  at  the  time 
of  tbe  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  il  1365-1881;  Dec.  Dig.  i  400.*] 

3.  Railboads  (i  362*)— Injubies  to  Pxasoira 

ON   TBACK9— NBOLIOKNCE. 

Running  a  train  at  night  without  a  bead- 
light  is  a  continuing  negligence. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |i  1246,  1247,  1248;  Dec.  Dig.! 
3«2.*] 

4.  Railboads   (g  362*)— Ofkbaxion— IiIqbtb. 

As  Laws  1909j  c.  446,  requires  locomotives 
to  be  equipped  with  ncadlights  and  makes  a 
failure  to  so  equip  a  misdemeanor,  tbe  operation 
of  a  locomotive  without' a  headlight  is  negligence 
pet  Be. 

[£d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1245,  1247,  1248;  Dec.  Dig.  i 
362.*] 

6.  Railboaus  (I  362*)— Injuries  to  Pebsons 

on  Tbacks— Action-tDbfenbes. 

In  an  action  by  one  run  down  by  a  train 
operated  without  a  headlight  in-  violation  of 
Laws  1900,  c  446,  tbe  railroad  company  must 
show  that  it  fell  within  an  exception  of  the 
statute,  or  it  will  be  considered  guilty  of  neg- 
ligence per  se. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Criit.  Dig.  ti  1245,  1247,  1248;  Dec.  Dig.  { 
862.*] 

Appeal    frotn    Superior    Court,    Cumlw^ 

County;   Ferguson,  Judgp. 


Action  by  Major  FoweTs  tu^ainst  the  Nor- 
folk Southern  Railroad  Company.  From  a 
Judgment  tor  plaintiff,  defendant  appeals. 
Affirmed. 

.  J.  Kenyon  Wilson,  of  Elizabeth  City,  for 
appellant  Aydlett  &  Simpson,  of  Ellzabetli 
City,  for  appellee. 

CLARK,  a  J.  Ttda  to  aa  action  for  per- 
sonal  injuries.  Tlie  plaintiff  was  struck  by  a 
train  coming  from  behind  him  while  on  tbe 
defendant's  track  about  200  ^-ards  from 
Moyock  Station  on  the  ii4ght  of  F^maiy  4, 
1912.  There  was  a  crossing  at  the  station 
about  200  yards  south  and  another  abontiSOO 
yards  north  of  the  place  of  tbla  occurrence. 
There  was  a  curve  between  these  croasings, 
and  the  plaintiff  was  at^  tbe  southern  end  of 
It  He  had  returned  from  Norf qlk  on  tbe 
afternoon  train  and  was  drinkijig,  but  not 
drunk.  It  was  cold,  snowy,  and  tbe  wind 
was  blowing.  The  defendant  was  running 
its  freight  train  around  the  curve  some  25 
or  80  miles  an  hour.  There  'Waa  evldenoa 
that  the  train  was  naming  without  a  head- 
light and  without  blowing  the  whistle  for  ei- 
ther crossing.  The  engineer  and  \Condnctor 
testified  that  tbe  wMstle  waa  blown  and  the 
headlight  was  burning. 

(1]  The  evidence  that  tbe  track  waa  habit- 
ually used  by  pedestrians  was  competent 
McCall  ▼.  Railroad,  129  N.  O.  298,  40  8.  B. 
67;  Hord  T.  RaUroad,  129  N.  a  806,  40  &  BL 
69;  and  see  citations  to  these  cases  in  tbe 
Annotated  Edition;  Thompson  t.  Railroad, 
149  N.  O.  157,  «i  a.  E.  883. 

There  are  many  exceptlona  to  tbe  charge, 
but  the  appeal  practically  depends  upon  tbe 
correctness  of  the  following  paragraphs  and 
tbe  refusal  of  tbe  instructions  to  tbe  con- 
trary : 

"If  the  plaintiff  waa  on  the  road  of  the  de- 
fendant at  a  place  other  tlian  the  crossing,  the 
defendant  did  not  owe  him  the  duty  of  sounding 
the  whistle  at  the  crossing  because  that  re- 
quirement is  for  the  protection  of  people  who 
are  traveling  along  the  highway,  and  have  as 
much  right  as  tlie  railroad  company  liad  in  the 
use  of  the  crosainx.  They  have  a  right  to  cross 
the  track,  and  if  nothing  else  appeared,  the 
plaintiff  would  not  be  entitled  to  recover.  But 
the  plaintiff  says  that  not  only  did  they  not 
ring  tbe  bell  or  sound  the  whistle  at  the  croes- 
ing.  which  if  sounded  would  have  t^ven  him 
warning,  but  tliat  it  had  no  headlight  on  its  en- 
gine. 

"(1)  If  the  defendant  was  running  ita  train 
without  a  headlight,  it  was  guilty  of  nej^ligence 
towards  the  plaintiff,  and  if  he  was  Injured  in 
consequence,  if  he  was  exercising  the  care  of 
a  reasonably  prndent  man,  the  defendant  would 
be  responsible  for  the  injury  which  he  sus- 
tained   (2)." 

"  (To  that  part  of  the  charge  between  the  fig- 
ures (1)  and  (2)  above  the  defendant  excepted.) 

"Bat  if  he  could  have  heard  the  car  or  engine 
of  tbe  defendant's  train  approaching  him  and 
remained  on  the  track  when  he  could  have  got- 
ten oS  of  it,  he  would  not  be  entitled  to  recover. 
That  raises  the  question  of  contributory  negli- 
gence and  damages. 

"But  if  you  fail  to  find  by  the  greater  weight 
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-of  the  evidence  that  the  defendant  fafled  to  have 
a  headlight,  or  if  the  evidence  preponderates  In 
favor  of  the  defendant  that  it  had  a  headlight, 
an  Improved  pattern,  which  was  throwing  light 
light  along  the  road  in  the  customary  way,  and 
the  plaintiff  did  not  take  heed  of  the  light, 
and  was  ran  over  and  injured,  it  would  be  an 
accident,  and  the  plaintiff  would  not  be  entitled 
to  recover.  The  plaintiff  argues  that  if  there 
had  been  a  headlight  on  the  train,  he  could  have 
«een  the  light  If  he  had  seen  the  light,  the 
law  presumes  that  a  man  walking  on  the  track 
in  normal  condition  would  get  off  the  track,  and 
the  engineer  is  not  required  to  slow  up  but 
train,  thinking  that  the  man  would  get  off  the 
track,  unless  he  thinks  .that  the  man  has  failed 
to  notice  his  train ;  then  it  is  his  duty  to  stop 
his  train  if  he  can.  If  you  find  that  the  defend- 
ant had  its  headlight  burning  on  the  train, 
which  threw  the  light  so  that  the  plaintiff  might 
have  seen  it  if  he  had  been  looking,  it  was  his 
duty  to  ke«p  a  lookotit  and  listen,  and  if  he 
failed  to  do  so,  it  wonid  not  be  the  negligpuce 
of  the  defendant,  and  it  wonld  b«  your  duty 
to  answer  the  first  issne,  'No.' 

"(5)  If  you  should  find  from  the  evidence  by 
it«  greater  weight  that  the  train  was  being  op- 
erated without  a  headlight,  that  is  negligence, 
and  if  you  should  find  that  as  a  sequence  of 
that  negligence  the  plaintiff  received  his  injnry, 
yon  wonld  answer  the  first  issne,  'Tea'  (0). 

(To  that  portion  of  the  charge  between  the 
figures  (5)  and  (6)  above  the  defendant  ex- 
cepted.)" 

[2]  These  proposltlonB  have  been  repeated- 
ly before  this  court  and  have  been  well  set- 
tled. In  Morrow  y.  Railroad,  147  N.  G.  623, 
61  8.  B.  est,  it  was  beld  that  the  failare  to 
give  the  crossing  signals  at  a  public  crossing, 
while  not  negligence  per  se,  when  the  Injury 
complained  of  occurred  to  a  pedestrian  while 
using  the  track  at  a  different  place,  It  Is  evi- 
dence of  negligence,  and  should  be  submitted 
to  the  jury  on  the  question  of  negligence  as 
to  whether  the  train  was  carefully  operated 
at  the  time  of  the  injury,  or  whether  proper 
warnings  were  given  In  reasonable  time  to 
avoid  It 

[3-5]  Ranning  a  train  at  night  without  a 
headlight  Is  a  continuing  negligence.  Lloyd 
T.  Railroad,  118  N.  C.  1010,  24  S.  B.  806,  54 
Am.  St  Rep.  764;  Mayes  v.  RaUroad,  119  N. 
O.  758,  26  S.  B.  148;  Meslc  v.  RaUroad',  120 
K.  G.  491,  26  S.  E.  633 ;  and  WilUs  T.  Rail- 
road, 122  N.  C.  905,  29  S.  E.  941. 

The  Legislature  has  adopted  that  rale  by 
making  the  failure  to  carry  a  headlight  negli- 
gence per  se.  By  chapter  446,  1909,  3  Pell's 
Rev.  2617a,  all  railroads  were  required  to 
carry  electric  headlights  upon  their  locomo- 
tives on  their  main  lines,  as  this  was,  and  by 
3  Ball's  Rev.  375Sa,  a  violation  of  that  re- 
qulrement  is  made  a  misdemeanor.  This 
court  has  always  held  that  any  act  of  a  com- 
mon carrier  which  is  a  violation  of  law  is 
negligence  ^r  se.  It  is  true  that  at  the 
time  of  this  Injury,  under  proviso  in  the 
statnte,  the  defendant  could  have  defended 
an  Indictment  by  showing  that  one-half  of  its 
engines  were  thus  equipped.  But  tbls,  being 
in  a  proviso,  is  a  matter  of  defense,  which 
the  defeudant  must  allege  and  prove,  even  In 
a  criminal  case.    State  v. (Downs,  116  N.  G. 


1067,  21  S.  E.  689,  and  eases  there  cited,  and 
In  many  cases  since  citing  It  See  Annotated 
Edition.  Still  more  is  it  necessary  for  the 
defendant  in  a  dvll  case  to  prove  such  de- 
fense to  rrit>ut  Its  negligence  per  se.  The 
Jury,  having  found  that  the  defendant  did  not 
carry  any  headlight,  found  of  course  that  It 
did  not  carry  an  electric  headlight  The 
charge,  therefore,  was  even  more  favorable 
to  the  defendant  than  he  was  entitled  to. 

The  charge  between  (1)  and  (2)  required 
the  plaintiff  to  be  in  the  exerdse  of  reason- 
able care. 

The  charge  between  (iS)  (and  (6),  that  the 
operation  of  the  engine  without  a  headlight 
was  negligence  were  both  restricted  by  the 
Judge  to  the  first  Issue,  and  were  necessarily 
correct,  since  the  act  was  an  indictable  of- 
fense. The  rest  of  the  charge  was  not  ex- 
cepted to,  and  expressly  instructed  the  Jury 
that  the  plaintiff  was  guilty  of  contributory 
negligence  U  he  was  not  exercising  reasona- 
ble care  to  avoid  the  Injury. 

No  error. 

"  («e  N.  C.  6M) 

GRirriN  T.  ATLANTIC  G0A8T  LINE  BY. 
CO.      (No.   144  J 

(Supreme  Geurt  of  North  Oarolina.     Oct  7, 
1914.) 

1.  Railboadb  (I  862*)— Irjttbt  to  Pxbsoh  oit 
Tkack— Absence  or  Hkaduohi. 

It  is  negligence  as  to  one  walking  on  a 
railroad  track,  whether  he  be  a  trespasser  or  li* 
cenaee,  to  run  a  train  at  night  withont  a  head- 
light 

[Ed.  Note.— For  other  cases,  see  RaOroads, 
Cent.  Dig.  H  1246,  1247,  1248;  Dec.  Dig.  J 
362.*] 

2.  Baimoadb  (8  381*)— IirjUBT  to  Peesoii  ok 
Track— ConTbibutobt  Neouoence. 

It  is  always  the  duty  of  one  walking  on  a 
railroad  track,  whether  licensee  or  trespasser, 
to  keep  a  lookout  and  exercise  reasonable  care 
for  his  protection,  so  that,  though  struck  by 
an  engine  running  at  night  without  a  headlight 
he  may  be  guilty  of  contribntory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1285-1283;    Dec.  Dig.  |  881.*] 

Appeal  from  Superior  Court,  Harnett  Coun- 
ty; Peebles,  Judge. 

Action  by  Alma  J.  Griffln,  administratrix 
of  J.  J.  QrlflJn,  deceased,  against  the  Atlantic 
Coast  Line  Railway  <3ompany,  the  first'  Is- 
sue being:  Was  deceased  killed  by  defend- 
ant's negligence?  Plaintiff  submitted  to  a 
nonsuit,  and  appeals.  Reversed,  and  new 
trial  granted. 

N.  A.  Townsend,  B.  F.  Young,  and  R.  L. 
Godwin,  all  of  Dunn,  for  appellant  Geo.  M. 
Rose,  of  FayettevlUe,  and  J.  a  Clifford,  of 
Dunn,  for  appellee. 

BROWN,  J.  At  the  close  of  aU  the  evi- 
dencev  the  court  being  of  the  opinion  that 
there  was  no  evidence  of  negligence  of  the  de- 
fendant and  the  court  having  Intimated  that 
it  would  charge  the  Jury  upon  all  the  evi- 
dence to  answer  the  first  issue  in  favor  of 
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tbe  defendant,  tbe  plaintiff,  In'  deference  to 
this  mllng  of  tbe  conrt,  excepted  and  submit- 
ted to  a.  nonsnlt  and  appealed. 

The  plaintiff's  evidence  tends  to  prove  that 
on  the  night  of  July  21, 1912,  some  time  be- 
tween 3  o'clock  a.  m.  and  morning,  tbe  plain- 
tUTs  Intestate  was  killed  by  one  of  the  de- 
fendant's trains  near  the  corporate  limits  of 
tbe  town  of  Dunn.  The  defendant's  railroad 
runs  almost  north  and  south  through  the 
town  of  Dunn,  and  plaintiff's  Intestate  resid- 
ed about  one  mile  south  of  the  corporate 
limits  of  the  town  and  near  the  defendant's 
railroad.  Plaintiff's  intestate  was  last  seen 
between  3  and  4  o'clock  a.  m.  on  the  night  of 
July  21,  1912.  He  was  then  in  an  intoxicat- 
ed condition,  going  in  tbe  direction  of  bis 
home,  walking  along  tbe  track  of  tbe  defend- 
ant railroad  company.  He  called  'at  the 
house  of  Ed.  Smith  and  asked  for  water,  and 
after  getting  tbe  water,  left,  walking  along 
tbe  railroad  track  going  south  in  the  direc- 
tion of  bis  home.  A  few  minutes  thereafter 
a  freight  train  iwssed,  coming  from  the  south 
going  north.  This  train  was  without  any 
lights.  Hie  train  had  two  engines,  and  tbe 
front  one  was  rnnnlng  backwards  with  no 
headlight  Tlie  body  of  the  plaintiff's  in- 
testate was  found  next  morning  a  short  dis- 
tance Bontb  of  Ed.  Smith's  house  lying  upon 
defendant's  track  In  a  badly  mangled  condi- 
tion. Tbe  tracks  of  the  defendant  company 
were  le'vel  and  straight  for  nearly  a  mile  in 
each  direction  from  the  place  where  deceased 
was  killed,  and  the  tracks  at  this  place  were 
much  used  as  a  common  footway  by  the 
traveling  public,  both  day  and  night 

[1]  That  it  is  negligence  upon  the  part  of 
a  railroad  company  to  run  its  engines  along 
its  ^acks,  and  especially  its  main  line,  with- 
out a  headlight  which  will  cast  its  light  upon 
the  track  in  the  direction  in  which  the  train 
is  going  Is  negligence,  not  only  according  to 
the  common  law  and  a  multitude  of  deci- 
sions in  tbe  courts  of  this  country,  but  it  Is 
made  so  by  statute.  The  law  requires  a 
railroad  company  not  only  to  equip  their  en- 
gines with  headlights,  but  headlights  of  a 
certain  kind  and  Intensity.  Powers  v.  Rail- 
road, 82  S.  E.  972,  at  this  term. 

<The  learned  counsel  for  the  defendant  Mr. 
Clifford,  very  candidly  admitted  on  the  ar- 
jniment  that  the  circumstances  in  evidence 
of  this  case  are  amply  sufficient  to  go  to  tbe 
Jury  and  to  justify  a  finding  that  the  plain- 
iltt'a  intestate  was  killed  by  the  engine  herein- 
before mentioned.  That  being  true,  we  have 
the  facts  in  evidence  that  the  engine  was 
withont  any  headlight;  furthermore,  that  it 
/an  over  and  killed  the  Intestate.  Tbis  ad- 
mission was  very  properly  made  because  it  is 
patent  that  the  intestate  was  killed  by  the 
defendant's  engine,  as  his  head  was  severed 
.Irom  his  body  and  was  found  between  the 
rails  of  the  track.  We  have  therefore  in 
evidence  both  the  negligence  and  tbe  injury. 

The  position  contended  for  tiiat  the  rail- 


road company  did  not  owe  the  Intestate  any 
degree  of  care,  except  not  to  willfully  and 
wantonly  injure  him,  cannot  be  maintained. 
It  is  immaterial  whether  the  intestate  was  a 
licensee  or  a  mere  trespasser.  The  iet&A- 
ant  owed  It  to  him  and  to  all  other  persons, 
whether  on  the  track  rightfully  or  wrongful- 
ly, to  have  a  headlight  upon  its  engines  in  or- 
der that  the  engineer  may  be  enabled  to  dis- 
cover, not  only  human  beings,  but  any  ob- 
struction upon  the  track,  and  this  is  not  only 
for  the  protection  of  the  passengers  and  em- 
ployte  of  the  defendant  but  for  the  protec- 
tion of  all  persons  who  may  for  any  reason 
be  on  the  track. 

[2]  While  such  duty  Is  Incumbent  upon 
tbe  railroad  company,  the  omission  of  It  does 
not  always  excuse  the  licensee  or  trespasser. 
It  is  always  incumbent  upon  them  to  keep 
a  lookout  and  to  exercise  reasonable  caie 
for  their  own  protection. 

The  defendant  Is  not  barred  under  the 
facts  of  this  case  from  offering  evidence  tend- 
ing to  prove  that  the  intestate  was  guilty 
of  contributory  negligence  himself.  Hill  v. 
R.  R.,  82  S.  E.  864,  this  term. 

There  Is  evidence  in  tbe  record  from  which 
the  Jury  may  find.  If  they  see  fit  contribu- 
tory negligence  upon  the  part  of  the  intes- 
tate, but  the  evidence  is  not  of  tJmt  character 
as  will  Justify  the  court  in  any  view  of  it  to 
sustain  a  motion  to  nonsuit  upon  that 
ground.  Besides,  bis  honor  did  not  base  bis 
ruling  upon  contributory  negligence  but 
solely  upon  the  idea  that  there  was  no  evi- 
dence of  negligence  upon,  the  part  of  the 
defendant,  and  that  he  would  so  charge  tbe 
Jury. 

For  this  error  there  must  be  a  new  trIaL 


(U$  N.  C.  OO) 

0.  B.  WISE  ft  BRO.  V.  TEXAS  CO.    (Na  24.) 

(Supreme  Court  of  North  Carolina.     Sept  30, 
1914.) 

1.  Pbincipai.  and  Aokrt  (|  166*>— RAxmcA- 
TioN— Knowledoe  of  Facts. 

That  there  may  be  a  binding  ratification  by 
principals  of  their  agent's  nnautborized  act, 
they  must  have  full  knowledge  of  tbe  material 
facts. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S{  627-633;  Dee.  Dig.  { 
166.»] 

2.  Pbincipai,  and  Aokrt  ({  173*)— RATin- 

CATIOrr— BUBDEH  OF  Pboof. 

One  claiming  ratification  by  the  principal 
of  his  agent'i  unanthorlzed  act  hai  tbe  burden 
of  proof,  as  to  tbe  principal'!  knowledge  of  tbe 
facta. 

[Ed.  Note.— For  other  oanea,  see  Principal  ami 
Apent  Cent  Dig.  {{  659-661;  Dee.  Dig.  i 
173.*] 

3.  Principal  and  Agent  (|  173*)— Ratifica- 
tion—Kvidence. 

lliut  the  principal  shipped  some  of  tbe 
eooda  is  no  evidence  of  his  knowledRre,  neces- 
sary to  ratificatinn,  that  the  contract  of  tia\f 
hfld  been  mnde  after  the  agent's  authority  to 
sell  Rt  the  price  named  bad  been  revoked,  and 
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had  been  antedated  by  him  and  the  bnyer  to 
d<>ceive  the  principal. 

[Ed.  Mote. — ^For  other  caaea,  see  Principal  and 
Agent,  Cent  Dig.' If  659-^81;  Dec  Dig.  | 
17S.»] 

Ai>peal  from  Superior  Court,  Dare  Gonn- 
ty;    Ferguson,  Judge. 

Action  by  C.  B.  Wise  ft  Bro.  against  tbe 
Texas  Company.  From  an  adverse  Judg- 
ment, defendant  appeals.    Reversed. 

This  action  was  brought  to  recover  $1,500, 
as  damages,  for  an  alleged  breach  of  con- 
tract to  sell  and  deliver  to  the  plaintiffs,  at 
Norfolk,  Va.,  f.  o.  b.  350  barrels  of  motor 
gasoline,  the  balance  of  tbe  entire  lot  of  500 
gallons  called  for  by  tbe  original  contract 
It  is  alleged  that  tbe  contract  was  made 
through  one  C.  C.  Clark,  agent  of  the  defend- 
ants, and  tbe  price  was  8^  cents  per  gallon. 
Defendants  refused  to  ship  tbe  oil,  and  de- 
nies that  any  such  contract  was  ever  mad& 
Plaintiffs  put  In  evidence  a  written  contract, 
signed  by  tbem  and  O.  O.  Clark,  salesman, 
dated  August  19,  1911.  It  appears  that  this 
contract  was  not  really  made  on  tiie  day  of 
its  date,  but  in  tbe  latter  part  of  October, 
1911,  and  dated  back  to  August  19,  1911,  for 
tbe  reason  that  the  agent  of  defendants,  G. 
C.  dark,  had  been  forbidden  by  tbem -to 
make  any  contracts  after  August  19,  1911, 
for  the  sale  of  gasoline  at  8^^  cents  per  gal- 
lon; the  price  of  gasoline  having  advanced 
rapidly  at  the  time  the  paper  was  signed  in 
October,  end  was  still  advancing,  the  price 
in  October  being  9V&  cents  per  gallon.  The 
contract  was  as  follows: 

The  Texas  Company. 

Ship  to  C.  E.  Wise  &  Bro.,  Stumpy  Point 

When  ship:    As  required. 

Route 

Freight   allowance    to    

Terms  30  days. 
500  barrels  motor  gasoline  @  8^  cents  1  «.-b. 
Norfolk. 

In  purchasing  the  above  quantity  it  is  the  in- 
tention of  the  purchaser  to  cover  his  entire  re- 
quirements for  one  year  from  date.  If,  howev- 
er, purchaser  shall  be  anable  to  use  the  entire 
quantity  during  the  period  indicated,  the  seller 
may  cancel  nnased  balance  or  extend  period 
of  delivery.  C.  C.  Clark,  Salesman. 

Accepted:   0.  B.  Wise  &  Bio.,  Purchaser. 

Clark  Inclosed  tbe  contract  to  plaintiffs 
In  a  letter  suggesting  that  they  remit  some 
money  to  keep  the  company  in  better  hnmor. 
E.  F.  Wise  testified  in  part: 

"We  had  a  contract  with  the  Texas  Company 
alMut  some  oil.  (Tbe  contract  is  in  writing  and 
it  is  shown  witness ;  it  is  signed  by  'C.  E.  Wise 
ft  Bro.')  I  did  it  The  name  'C.  C.  Clark,  Sales- 
man,' was  written  by  C.  0.  Clark.  I  know  him. 
I  saw  him  here  tcnday.  He  is  here.  I  had 
dealings  with  him,  buying  oil  from  him,  etc.  I 
went  over  to  the  Texas  office.  I  have  been  deal- 
ing with  the  Texas  Company,  through  Mr. 
Clark,  nearly  a  year.  I  know  where  the  Tex- 
as Company  8  office  is  in  Elizabeth  City.  Mr. 
G.  O.  Clark  is  in  that  .office,  acting  for  the  com- 
pany. He  is  the  man  who  signed  this  paper,  and 
was  in  the  office  of  the  Texas  Oil  Company  in 
Ettzabeth  City  when  he  signed  the  contract.  We 
wont  to  see  him  some  time  toward   the  latter 


part  of  October,  1911.  Mr.  Clark  was  in  •the 
office.  Q.  What  was  said  by  you  and  him  about 
entering  into  this  contract  at  that  time?  A. 
He  said  that  the  company  had  quit  accepting 
contracU  after  the  19th  of  August  Q.  What 
else?  A.  He  said  that  by  dating  it  back,  he 
thought  that  the  company  might  accept  it.  He 
filled  out  tbe  contract  and  sumed  and  passed 
it  to  me,  and  I  signed  It  Q.  What  did  you  and 
he  agree  to  do  about  it?  A.  He  said  that  he  was 
not  positive  that  it  would  go  through,  but  that 
he  would  send  it  to  the  Norfolk  office  and  find 
out,  and,  if  it  was  accepted  there.  It  was  all 
right  Q.  Anything  else  said?  A.  No,  dr,  I 
left  and  went  home,  and  he  signed  the  contract. 
He  sent  a  letter  with  it,  and  I  have  it  with  me. 
It  was  about  a  week  after  Clark  signed  the  con- 
tract before  I  received  the  contract  through 
mail.  *  •  •  After  looking  at  the  letters  and 
so  on,  I  am  willing  to  withdraw  the  statement 
positively  that  it  was  in  November;  it  was  in 
the  latter  part  of  October.  I  was  in  Elizabeth 
City  when  I  made  this  arrangement  with  Clark. 
I  didn't  date  it  back  to  August  19th.  I 
haven't  anything  to  do  with  that  part  of  it  Q. 
Didn't  he  tell  yon  that  he  could  not  make  the 
contract  unless  he  dated  it  back?  A.  He  told 
me  that;  yes,  sir;  but  I  didn't  have  anything 
to  do  with  that  part  of  it  Mr.  Clark  didn't 
tell  me  that  be  could  make  the  contract.  He 
said  that  the  company  had  notified  him  not  to 
accept  any  more  contracts,  but  that  was  his 
own  business  and  not  mine,  ^e  then  said  be 
would  send  it  to  the  office.  I  don't  know 
whether  oil  had  gone  up  at  that  time  as  much 
as  a  cent  It  was  worth  9  or  9^  cents.  He 
told  me  be  would  rather  we  sign  a  contract; 
that  several  others  had  signed  it ;  and  he  would 
rather  we  would.  I  stated  when  I  was  on  the 
stand  before  as  follows:  'Q.  Why  did  he  say  he 
wanted  it  dated  back  to  August  19th?  A.  Be- 
cause that  was  the  time  the  time  expired  for 
accepting  contracts.  The  company  would  not 
accept  any  more  after  that  date.'  That  was  my 
answer;  as  a  matter  of  fact  be  didn't  tell  me 
that  tbe  company  would  not  accept  any  more. 
Q.  You  did  testify  to  that  before?  A.  I  tes- 
tified to  that,  but  he  must  have  known  it  by 
accepting  it  He  told  me  that  the  company  would 
not  accept  any  more  after  that  date.  He  stated 
that  he  was  not  sure  he  could  get  it  through,  but 
that  he  would  send  it  to  tbe  Norfolk  office  and 
see  if  he  could  get  it  accepted.  When  I  got  this 
contract,  Mr.  Clark  told  me  he  had  instructions 
from  the  company  not  to  take  the  contract,  and 
it  was  dated  back  so  that  the  company  wonld 
furnish  the  oil.  He  told  me  the  oil  was  going 
up,  and  that  he  received  a  wire  not  to  make 
any  more  contracts  at  that  price,  and  the  only 
way  he  conld  make  tbe  contract  was  to  date 
it  back,  and  I  agreed  to  take  it  with  tliat  under- 
standing ;  that  proposal  was  made  to  me  by  him. 
Q.  Wasn't  that  a  fact?  A.  Yes,  sir;  most  of  it 
was.  Re  told  me  that  tbe  company  had  refused 
to  accept  the  contract  He  made  the  proposal 
to  me  to '  get  this  contract  through.  He  pre- 
sented the  contract  to  me,  and  said  that  tbe 
company  had  notified  him  not  to  take  any  more 
contracts,  but  that  he  thought  he  could  get  it 
through.  I  said  to  him,  if  he  could  get  It 
through,  I  would  take  the  risk  of  the  oil  going 
up  or  down." 

Tbe  following  to  a  part  of  the  testimony 
of  E.  F.  Wise,  one  of  tbe  plaintiffs,  on  a  for- 
mer trial  of  tbla  case  at  July  term,  1913; 

"Q.  Then  did  you  get  this  under  tbe  contract? 
A.  It  must  have  been  so.  Q.  Then  your  con- 
tract was  made  before  October  14tb,  wasn't  it 
A.  I  don't  think  so.  Q.  Will  yon  explain  to 
the  court  and  jury  how  you  got  that  at  8^ 
cents  October  14th.  If  it  wasn't  under  the  con- 
tract? A.  I  don't  know  the  exact  date  our  con- 
tract was  signed ;    I  judged  it  to  be  in  Novem- 
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I>«i'/  Q.  I  ^m  uUiif  yon  to  state  whether  or 
not  this  was  under  the  contract.  A.  It  most 
have  been  under  the  contract.  Q.  Then,  ac- 
cording to  that,  the  contract  was  made  before 
October  14th 7  A.  Yes,  sir.  Q.  When  you  got 
this  contract,  Mr.  Clark  told  yon  that  he  had  in- 
structions from  the  company  not  to  make  the 
contract,  didn't  he;  and  yon  bad  it  dated  iuick 
so  that  the  company  would  furnish  the  oil?  A. 
Yes,  sir;  he  dated  it  back  and  told  me  about 
it.  He  told  me  that  oil  was  going  up,  and  he 
had  received  a  wire  not  to  make  any  more  con- 
tracts at  that  price,  and  that  the  only  way  he 
could  make  the  contract  was  to  date  it  back,  and 
I  agreed  to  take  it  with  that  understanding.  Q. 
When  be  agreed  to  that,  then  he  signed  the  pa- 
perT  A.  I  signed  it,  and  he  signed  it  also. 
Q.  So  then,  at  the  time  the  contract  was  made, 
oil  had  gone  up  how  much?  A.  It  seems  to  me 
it  was  about  9  cents.  Q.  And  the  only  way  he 
could  get  that  to  you  was  to  date  the  contract 
back?  (Plaintiffs  object;  objection  overruled, 
and  the  plaintiffs  except.)  A.  That  was  the  only 
way  to  get  it  through,  so  be  said." 

The  defendant  alleged  and  offered  evidence 
to  show  that  C.  C.  Clark  had  no  authority 
to  make  the  contract,  but  had  been  forbidden 
to  do  so,  and  that  they  would  not  have 
shipped  any  oil  to  plaintiffs  under  the  terms 
of  the  paper,  had  it  been  known  at  the  time 
that  the  contract  had  been  antedated  In  or- 
der to  deceive  them  and  produce  the  Impres- 
sion upon  them,  which  was  done,  that  the 
contract  was  correctly  dated  and  they  were 
bound  to  ship  the  oil,  as  It  was  not  forbidden 
by  the  special  Instructions  given  to  Clark  by 
the  defendant  On  this  part  of  the  case,  and 
with  reference  to  the  orders  for  oil  sent  In 
by  plaintiffs,  W.  Thompson  testified: 

"On  October  14,  1911,  an  invoice  was  sent  to 
us,  showing  a  delivery  to  C.  B.  Wise  &  Bro.  at 
8^  cents  a  gallon,  which  was  one  cent  lower 
than  prices  were  at  that  time.  It  was  not  in 
accordance  with  our  prices.  It  was  sent  in  fnr 
approval,  but  was  not  approved,  and  I  refused 
to  approve  it,  and  held  the  invoice  up,  and 
would  not  allow  them  to  enter  it  on  our  books, 
and  I  asked  Mr.  Clark  why  he  had  done  so.  He 
said  he  had  a  contract  with  C.  B.  Wise.  I 
said,  *We  have  no  record  of  it;'  he  said,  'It 
ought  to  have  been  sent  to  you.'  A  short  time 
after  that  he'  sent  what  purported  to  be  a  con- 
tract in ;  when  it  came  ft  bore  date  of  'August 
19,  1911.'  I  took  the  contract  in  faith  that  ic 
was  made  on  the  date  shown.  I  first  learned 
last  term  of  court  about  its  being  dated  back  by 
hearing  the  testimony  of  Mr.  Wise  on  the  stand. 
Oil  was  worth,  when  the  contract  was  sent  in 
by  Mr.  Clark,  9^  cents  f.  o.  b.  Norfolk,  whole- 
sale. The  oil  would  not  have  been  delivered  if 
I  had  known  it  had  been  dated  back.  I  would 
not  have  sent  any  if  I  had  known  it  was  made 
in  Octol>er  instead  of  August.  There  were  79 
barrels  shipped.  The  company  made  contracts 
at  this  time,  from  May  1,  1911,  to  August  19, 
1911.  On  August  19,  1911,  our  instructions  to 
our  salesmen  were  to  increase  their  price  one 
cent  a  gallon,  and  to  take  no  more  contracts. 
I  sent  him  instructions  by  telegram  and  called 
him  up  over  the  phone.  1  have  not  the  letter, 
I  do  not  think  wc  have  been  able  to  find  it.  We 
found  a  letter  of  August  23d,  asking  that  Mr. 
Clark  acknowledge  receipt  of  our  instructions. 
I  instructed  him  to  discontinue  making  con- 
tracts, to  increase  the  price  one  cent  a  gallon, 
making  9V^  cents  f.  o.  b.  Norfolk  instead  of  8^ 
cents.  •  •  •  We  got  this  order  the  latter 
part  of  October  or  the  first  part  of  November. 
Q.  Do  you  remember  the  first  time  you  ever 
saw  it?  A.  I  cannot  say  that  I  do  that  partic- 
ular  order.     I  remember  Its   coming    in.     It 


came  in  the  regnlar  coarse  of  mail,  or  was 
handed  me  by  Mr.  Clarlc.  I  do  not  open  th* 
mail  myself.  The  mail  is  brought  in  to  me 
after  it  has  been  opened.  I  remember  its  ai^ 
rival  in  the  Norfolk  office,  and  I  say  again  that 
it  came  in  my  mail  or  was  handed  to  me  by 
Mr.  Clark ;  I  do  not  know  which.  Q.  Who 
handed  it  to  you  personally?  A.  I  cannot  say 
that.  Q.  Was  there  ai^ything  else  with  it?  A. 
I  do  not  think  there  was.  I  do  not  remember 
that  there  was  anything  else  with  It.  I  took  it. 
looked  at  it,  and  I  saw  it  was  dated  Angnst 
19th.  I  had  previously  said  something  to  Clark 
about  it.  Q.  Did  he  say  anything  about  it  to 
.vou7  A.  Kot  until  I  took  the  matter  up  with 
him.  Q.  Did  you  take  it  up  personally  iwith 
him?  A.  Yes,  sir.  Q.  Did  you  get  it?  A.  Yes, 
sir.  Q.  He  told  you  he  had  It?  A.  He  did.  Q. 
It  came  in  and  you  filled  it?  A.  It  came  in 
the  usual  coarse  of  irasineas,  and  I  filled  it, 
thinking  it  was  made  on  August  19th.  Clark 
gave  me  the  impression  that  It  was  a  Imna  fide 
order.  Mr.  Clark  informed  me  that  h«  had  this 
contract  with  C.  B.  Wise.  We  sent  all  the 
oil  that  was  shipped  during  the  year  under  this 
contract  I  was  in  the  Norfolk  oflSce  when  Mr. 
Clark  and  I  had  that  conversation.  When  I 
asked  Clark  about  the  invoice,  which  had  I>een 
sent  in  on  October  14th.  he  told  me  he  had  a 
contract  with  Wise,  and  I  told  him  that  we  had 
no  such  record.  He  informed  me  that  we  oucht 
to  have.  I  accepted  order  with  nnderstanding 
It  had  been  made  on  August  19,  1911.  Never 
heard  of  contract  l^einR  dated  back  until  the 
testimony  of  Mr.  Wise." 

The  following  list  shows  dAliTeries  of  oil 
by  defendants  to  plaintiffs  in  and  after  Octo- 
ber, 19U: 

1911. 

Oct  14     6  iron  barrels 267  gala. 

Nov.    1      S  iron  barrels *.267  gals. 

Dec  14     6  iron  barrels 316  gala. 

1912. 

Feb.    1    10  iron  barrels 6.30  gals. 

Mar.    1      6  iron  barrels 310  gals. 

Apr.    4    10  iron  barrels •5.'i6  gals. 

Apr.  13      4  iron  barrels 218  gals. 

May  11    10  iron  barrels ' 5,'t3  gals. 

June 21    14  iron  barrels .....757  gals. 

Aug.    6  bulk    10  gals. 

Aug.    0     9  iron  barrels 481  gals. 

The  total  deliveries  amonnted  to  79  barrels 
during  that  period.  On  August  5,  1912,  the 
plaintiffs,  supposing  that  they  had  received 
160  Instead  of  79  barrels,  demanded  the  de- 
livery of  the  remaining  350  barrels,  this  was 
about  two  weeks  before  the  contract  expired. 
Defendants,  beUevlng  still  the  contract  had 
been  correctly  dated  and  was  binding  npon 
them,  offered  to  let  them  have  100  more  bar- 
rels, but  this  offer  was  thereupon  refused. 
There  was  evidence  that  plaintiffs  sold  some 
of  the  oil  they  received  from  defendants,  un- 
der the  alleged  contract,  at  4^  cents  less 
than  the  market  prices  The^  explained  this 
by  saying  that  they  did  not  want  to  have 
more  than  ibej  could  handle,  and  that  It  sold 
for  less  at  wholesale  than  retail,  but  the 
court  charged  that  they  were  not  entitled  un- 
der the  contract,  If  valid,  to  sell  It  wholesale, 
as  they  were  engaged  in  the  retail  trade,  and 
the  oil  demanded  for  that  purpose  the  Judge 
directed  to  be  excluded  from  the  estimate  of 
damages. 

The  defendants  requested  the  court  to  non- 
suit the  plaintiffs,  and  to  charge  that  there 
was  no  legal  ratification  of  the  nuaulhorlaed 
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act  of  G.  C.  CltLTt,  as  agent,  xmless  defend- 
ants acted  with  full  knowledge  of  the  real 
facts  and  as  to  the  true  date  of  tbe  contract 
There  were  also  reqnests  upon  the  measure  of 
damages,  which  are  not  material,  In  our  view 
of  the  case.  Plaintiffs'  requests  for  iustruc- 
tiona  were  denied  by  the  court 

Judgment  was  entered  upon  tbe  verdict, 
and  defendants  appealed. 

Aydlett  &  Simpson,  of  Elizabeth  City,  and 
Guy  Stevens,  of  New  Tork  City,  for  appel- 
lant Ehringhans  &  Small  and  Ward  & 
Thompson,  all  of  Elizabeth  City,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  This  case,  in  one  material  aspect  of 
It  turns  upon  the  point  whether  there  is  any 
evidence  of  ratiflcation  by  defendants  of  the 
unauthorized  act  of  its  agent,  in  contracting 
for  them  to  sell  the  gasoline  below  the  mar- 
ket price,  and  in  positive  violation  of  express 
instructions  not  to  do  so.  In  order  to  decide 
this  question,  we  must  consider  the  evidence 
in  the  most  favorable  light  for  the  plaintiffs, 
but  when  it  is  thus  viewed,  we  are  of  the 
opinion  there  was  no  ratiflcation,  and  the 
nonsuit  should  have  been  granted. 

[1]  We  start  out  with  the  fact  admitted 
that  the  plaintiffs  knew,  when  the  contract 
was  made,  that  O.  C.  Clark,  the  agent,  had  no 
authority  to  mal:e  it  in  behalf  of  his  principal. 
He  so  stated  to  them,  and  told  them  of  his 
recent  Instructions,  and  they  knew  well  why 
the  defendants  had  withdrawn  tbe  authority 
to  sell  from  him,  because  the  price  of  gasoline 
was  rapidly  advancing,  having  risen  to  a  point 
quite  a  full  cent  per  gallon  over  the  price 
mentioned  in  the  alleged  contract  and  still 
advancing,  and  reaching,  within  the  ensuing 
year,  a  price  nearly  double  that  at  which 
they  proposed  to  buy.  The  contract  was 
made  under  very  suspicious  circumstances, 
sutflcient  to  warrant  the  inference,  or  even  to 
produce  the  conviction,  that  it  was  intended 
to  deceive  tbe  defendants  and  to  induce  them, 
unsuspectingly,  to  believe  that  their  agent 
had  made  the  contract  at  a  time  when  he 
was  authorized  to  do  so,  by  antedating  it 
and  making  it  appear,  on  its  face,  to  be  with- 
in his  authority  as  agent,  and  therefore  valid 
as  against  the  defendants.  The  entire  evi- 
dence shows  that  defendants  were  at  tbe 
time,  and  remained,  ignorant  of  the  real  na- 
ture of  the  transaction,  and  that,  believiug  it 
to  be  regular  in  all  respects  and  to  have  been 
made  on  tbe  day  of  its  date,  they  naturally 
concluded  that  they  were  bound  by  it  and  for 
that  reason  shipped  79  barrels  of  gasoline, 
from  time  to  time,  upon  the  orders  of  the 
plaintiffs. 

"Ku  doctrine  is  better  settled,  both  upon  prin- 
ciple and  authority,  than  this :  That  the  rati- 
fication of  on  act  of  an  agent  previously  un- 
anthorlEed  must,  in  order  to  bind  the  principal, 
be  with  full  knowledge  of  aU  the  material  facts. 
If  the  material  facts  be  either  suppressed  or  un- 
known, the  ratification  is  treated  as  invalid, 
because  founded  on  mistake  or  fraud."  1  Clark 
&  Skyles  on  Agency  (1905)  i  106;    Owings  v. 
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HuB,  9  Pet.  607,  9  L.  Bd.  246;  Meehem  on 
Agency  (1889)  i  129;  Beinhard  on  Agency 
(1902)  I  109. 

Tbe  rule  has  been  thus  stated: 

''Unless  the  party  undertaking  to  ratify  knew 
that  be  was  not  liable  without  such  ratihcation, 
he  will  not  be  bound."  P.  &  S.  Railroad  Co.  v. 
Gazzam,  32  Pa.  340;  Beinhard  on  Agency, 
supra. 

31  Oyc.  1253,  States  the  rule  in  this  way: 
"In  order  that  a  ratification  of  an  unauthoriz- 
ed act  or  transaction  of  an  agent  may  be  valid 
and  binding,  it  is  essential  tliat  tbe  principal 
have  full  knowledge,  at  the  time  of  the  ratifi- 
cation, of  all  material  facts  relative  to  the  un- 
authorized transaction.  And,  in  order  to  make 
this  rule  operative,  the  principal  mnst  know 
the  actual  fticts  and  not  merely  what  the  agent 
supposed  were  the  facts.  If  tbe  material  facta 
have  been  suppressed  or  are  unknown,  there 
is  no  ratification,  and  the  principal  is  at  lib- 
erty to  repudiate  his  assent  and  assert  his  rights 
in  other  ways,  and  it  matters  not  whether  the 
principel's  want  of  knowledge  was  dae  to  de- 
signed or  undesigned  concealment,  or  whether 
the  question  arises  between  the  principal  and 
the  agent  or  as  to  third  persons." 

And  this  statement  of  the  rnl«  has  ooet 
with  the  approval  of  this  court  in  Brlttaiu  t. 
Westall,  187  N.  C.  30,  49  S.  E.  54.  We  there- 
fore find  It  to  be  of  the  very  essence  of  ratifl- 
cation, as  of  an  election,  that  it  be  done  ad- 
visedly, with  a  full  knowl€>dge  of  the  party's 
rights.  Baldwin  v.  Burrows,  47  N.  Y.  199, 
211. 

In  Thomdlke  v.  Godfrey,  3  OreenL  (3  Me.) 
at  page  432,  the  court,  in  applying  tbe  rale, 
said: 

"We  can  never  consider  consent  and  ratifica- 
tion as  implied  in  those  cases  where  there  is  not 
any  knowledge  of  the  facts  to  which  it  is  said 
the  consent  and  ratification  extend.  This  would 
be  ah  effect  without  a  cause." 

The  authorities  are  uniformly  to  the  same ' 
effect  Applying  tbe  principle  to  this  case, 
we  find  nc  evidence  of  ratiflcation  of  Clark's 
unauthorized  act  by  the  defendants.  It  is 
true  the  defendants  shipped  79  barrels  of 
gasoline,  but  this  is  perfectly  consistent  with 
their  ignorance  of  the  facts  at  the  time  of  the 
shipment  It  has  been  said  that  the  act 
which  is  claimed  to  be  a  ratification  must  be 
with  knowledge  of  the  facts  and  "inconsist- 
ent with  tbe  existence  of  an  intention  not  to 
adopt  and  hence  conduct  which  would  have 
been  within  the  principal's  right  in  case  he 
repudiated  tbe  transaction  will  not  amount 
to  ratiflcation.  And  if  tbe  principal  is  ig- 
norant of  material  facts,  as  where  he  ac- 
cepts moneys  from  an  agent  without  knowl- 
edge that  they  are  the  proceeds  of  an  unau- 
thorized sale,  intention  to  ratify  cannot  be 
implied."    Tiffany  on  Agency,  p.  66. 

The  cases  are  numerous  where  the  courts 
have  held  that  the  sale  or  acceptance  of 
goods,  or  tbe  doing  of  other  acts,  under  an 
unauthorized  contract  made  by  an  agent 
when  the  principal  proceeds  without  knowl- 
edge of  the  facta,  is  not  a  valid  ratification ; 
otherwise  where  the  principal  acts  with 
knowledge  or  with  what  is  equivalent  to  it 

"If  an  agent,  having  unwritten  authority  to 
make  leases  of  real  property,  execute  a  lease  for 
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more  tiian  three  years,  the  knowledge  of  his 
principal  that  the  tenant  Is  in  possession  and 
paying  rent  is  not  sufficient  to  worli  either  rati- 
fication or  estoppel."  Clement  y.  Youns,  70  N. 
J.  Eq.  677,  67  Atl.  82,  118  Am.  St.  Rep.  747. 

The  same  was  held  In  a  case  where  the 
wife  paid  interest^ on  a  note  of  her  huaband 
and  her  mortgage  to  secure  it,  under  the  be- 
lief on  her  part  that  the  mortgage  was  bind- 
ing upon  her;  the  court  saying  that  there 
was  no  ratificatloD.  Brown  v.  Rouse,  104 
CaL  672,  38  Pac  507. 

So  In  Nichols  T.  Brans,  S  Dak.  28,  87  N. 
W.  752,  it  was  decided  that  one  cannot  be 
held  liable  for  the  fraudulent  representa- 
tions of  an  unauthorized  agent  by  accepting 
the  benefits  without  Imowledge  of  the  fraud, 
and  where  the  court  charged  the  Jury,  If  the 
principal  accepted  the  benefits,  he  was  liable 
for  the  representation  held  error,  as  the 
mere  acceptance  of  benefits  did  not  Imply 
knowledge  of  the  facts.  Where  bailiffs  dis- 
trained for  rent  In  a  manner  not  authorized 
by  the  landlord,  he  was  said  not  to  be  lia- 
ble, though  be  received  the  proceeds  of  prop- 
erty taken  and  sold  to  pay  the  rent,  unless 
he  bad  knowledge  of  the  unauthorized  acts 
of  his  agents.  Lewis  v.  Read,  13  M.  ft  W. 
834.  See,  also.  Freeman  v.  Rosher,  U  R. 
IS  Q.  B.  780;  Combs  v.  Scott,  94  Mass.  (12 
Allen)  493 ;  Wheeler  v.  N.  S.  Co.  (C.  C.)  39 
Fed.  347,  In  which  many  cases  of  the  same 
Idnd  are  collected.  The  principle  was  strong- 
ly and  clearly  stated  by  the  court  in  Bell  t. 
Cunningham,  3  Pet  68,  7  L.  Ed.  606 : 

"If  a  principal,  after  a  knowledge  tliat  his 
orders  have  been  violated  by  his  agent,  receive 
merchandise  parcliased  for  jbim  contrary  to  or- 
ders, and  sell  the  same,  without  signifying  any 
intention  of  disavowing  the  acts  of  the  agent,  an 
inference  in  favor  of  the  ratification  of  the 
acts  of  the  agent  may  fairly  be  drawn  by  the 
jury,  bat  if  the  merchandise  were  received  by 
the  principal,  under  a  just  confidence  that  his 
orders  to  his  agent  had  been  faithfully  executed, 
such  an  inference  woald  be,  in  a  high  degree, 
unreasonable." 

And  the  doctrine  Is  well  stated  In  Roberts 
V.  Rumley,  68  Iowa,  306,  307,  12  N.  W.  323, 
326: 

"It  does  not  appear  *  •  •  that  the  de- 
fendants ever  had  any  intimation  gf  the  agree- 
ment which  the  plaintiff  now  alleges  to  exist, 
and  which  he  is  seeking  to  enforce,  until  the 
commencement  of  this  suit.  They  could  not 
have  ratified  and  adopted  an  act  about  which 
they  knew  nothing.  •  •  *  To  hold  that  the 
principal  is  bound  by  agreements  between  the 
special  agent  and  the  person  with  whom  he 
contracts,  not  authorized  by  the  agent's  ap- 
pointment, and  of  which  he  had  no  knowledge 
when  he  accepted  the  l)enefits  of  the  contract, 
would  be  entirely  subversive  of  the  whole  doc- 
trine of  special  agency,  and  instead  of  requiring 
the  persons  dealing  with  the  agent  to  ascer- 
tain, at  his  peril,  that  the  agent  has  kept  with- 
in his  special  authority,  would  require  the  prin- 
cipal to  inquire,  at  his.  peril,  whether  the  agent 
had  gone  beyond  it." 

Here  plaintiffs  had  full  notice  of  the  lack 
of  authority. 

[2]  Ratification  of  an  unauthorized  act  of 
the  agent  to  be  binding,  must  not  only  be 
made  with  full  knowledge  of  all  material 


facts,  but  the  burden  Is  upon  the  party  r^- 
ing  upon  It  to  prove  adoption  of  the  agmt's 
act  with  such  knowledge.  Tiffany  on  Agency, 
p.  73;  Moore  ▼.  Eosley,  112  Ala.  228,  20  South. 
744;  Combs  v.  Scott,  supra;  Wheeler  ▼.  N. 
S.  Co.,  supra. 

[3]  In  this  case  there  is  no  evidence  that 
defendants  had  knowledge  of  the  fact  that 
his  agent  and  the  plaintiffs  had  wrongfully 
antedated  the  contract,  which,  of  course,  was 
calculated  to  mislead  and  deceive  the  plain- 
tiffs, unless  we  should  hold,  contrary  to  prin- 
ciple and  authority,  that  the  mere  shipment 
of  the  gasoline  was  suSQcIent  to  show  such 
knowledge.  On  the  contrary,  the  only  evi- 
dence upon  the  question  tends  strongly  to 
show  that  the  defendants  had  no  knowledge 
of  the  facts  until  the  first  trial  of  this  case, 
when  one  of  the  witnesses  testified  that  the 
contract  had  been  Incorrectly  dated.  If  there 
was  such  prior  knowledge  on  the  part  of  the 
defendants,  the  plaintiffs,  upon  whom  rested 
the  burden  of  proving  It,  had  the  means  of 
doing  so  by  the  agent  himself,  who  was  not 
called  to  the  stand.  They  should  have  known 
the  facts,  as  a  man  would  hardly  ratify  an 
unauthorized  act  whldi  was  not  binding 
upon  him,  and  thereby  entail  a  heavy  loss 
upon  himself,  when  he  could  so  easily  escape 
the  liability  by  repudiating  the  wrongful  act 
The  case  does  not  present  a  favorable  aspect 
for  the  plaintiffs.  In  any  view  we  may  rea- 
sonably take  of  It  It  has  not  the  right  com- 
plexion. There  Is  no  satisfactory  explana- 
tion of  the  order  for  350  barrels  of  the  oil, 
sent  In  Just  before  the  expiration  of  the  year 
fixed  by  the  alleged  contract,  when  they  had 
only  ordered  during  the  nine  preceding 
months  79  barrels,  as  fully  sufficient  to  sup- 
ply their  wants  for  that  period,  and  supposed, 
why  Is  not  clear,  that  they  had  already  or- 
dered 150  barrels.  The  whole  case  shows 
that  defendants  were  Ignorant  of  the  facts 
from  the  beginning  to  the  end  of  this  transac- 
tion. 

It  is  perfectly  evident  that,  when  the  agent 
promised  to  "get  the  contract  through,"  he  ex- 
pected to  do  so,  and  did  do  so,  by  a  deception 
practiced  upon  his  principals,  and  plaintiffs 
must  have  been  cognizant  of  this  purpose. 
There  was  no  use  at  all  in  misdating  the  con- 
tract If  such  was  not  the  object  because.  If  a 
fair  submission  of  the  matter  to  the  defend- 
ants, for  the  purpose  of  having  an  exceptl(Hi 
made,  In  this  Instance,  to  the  agent's  Instruc- 
tions, was  the  Intention  of  the  parties,  there 
would  have  t)een  a  full  disclosure  of  the  facts 
and  no  suppression  of  the  true  date,  or,  to 
speak  more  accurately,  no  misrepresentation 
of  It  The  transaction  would  have  been  a 
normal  one,  and  would  not  have  taken  so  un- 
usual and  deceptive  a  form.  The  principal 
was  entitled  to  know  what  bis  agent  had 
done,  if  beyond  the  limit  of  his  authority,  and 
especially  if  directly  In  violation  of  his  In- 
structions, and  there  should  have  been  no  con- 
cealment of  the  facts  under  the  guise  of  a 
false  date.    The  plaintiff,  Iiaving  the  burden 
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of  proof  npon  him,  bas  not  met  the  require- 
ment of  the  law  in  snch  cases.  The  agent 
"put  the  contract  through,"  bnt  in  disobedi- 
ence of  positive  instructions,  and,  as  the  case 
shows,  by  imposition  upon  hla  principal,  who 
was  ignorant  of  the  real  transaction.  It  is 
hardly  reasonable  or  conceivable  to  suppose 
that  defendants  would  have  assented  to  a 
losing  contract,  or  that  plalnttCrs  could  have 
believed  that  they  would  do  so.  That  would 
be  presuming  too  much  upon  their  charity 
and  benevolence,  and  besides.  If  a  fair  and 
honest  request  for  snch  a  contract  was  In- 
tended, why  falsify  the  date,  Instead  of  pro- 
ceeding according  to  the  natural  and  ordi- 
nary course  of  business  dealings,  where  the 
parties  are  inspired  by  perfect  good  faith. 
The  whole  trend  of  the  evidence  produces  the 
conviction  that  the  defendants  were  the  vic- 
tims of  the  deception,  and  there  is  nothing  to 
relieve  the  transaction  of  the  taint  which.  In 
law,  vitiates  It  As  Chief  Justice  "Wilmot 
said  In  Collins  v.  Blanton,  1  Wilson,  341  (1 
Smith's  Leading  Cases  [9th  Ed.]  640): 

"The  manner  of  the  transaction  was  to  gild 
over  and  conceal  the  truth,  and,  wherever  courts 
of  law  see  such  attempts  made  to  conceal  such 
wicked  deeds,  they  will  brush  away  the  cob- 
web varnish,  and  show  the  transactions  in  their 
true  light.  »  •  •  AH  writers  upon  our  laws 
agree  In  this:  No  polluted  hand  shall  touch 
the  pure  fountains  o£  justice.  •  •  •  You 
shall  not  have  a  right  of  action  when  you  come 
into  a  court  of  justice  in  this  unclean  man- 
ner." 

Ex  dolo  malo  non  oritur  actla 

R  F.  Wise  testified: 

"Mr.  Clark  told  me  he  .bad  instructions  from 
the  company  not  to  take  the  contract  (not  to 
sell  after  August  19th),  and  it  was  dated  back 
so  that  the  company  wonld  furnish  the  oil. 
•  *  *  The  only  way  he  could  make  the  con- 
tract was  to  date  it  back,  and  I  agreed  to  take 
it    with    that    nnderstanding." 

And  again: 

"Ques.  The  only  way  he  could  get  that  to  you 
was  to  date  the  contract  back?  Ans.  That  was 
the  only  way  to  get  it  through,  ao  he  said." 

This  is  a  fair  specimen  of  the  evidence, 
which  shows  that  plaintiffs  participated  In 
the  wrong  of  the  agent  The  law  will  not 
countenance  any  such  transaction. 

The  nonsuit  should  have  been  allowed. 

Reversed. 


(IW  N.  C.  S&2) 

COX  r.   ATLANTIC  COAST  LINE  B.  OO. 
(No.  67.) 

(Supreme  Court  of  North  Carolina.    Sept  23, 
1914.) 

1.  RmoTAi.  or  Oavbeb  (|  88*)— Pboobxdinos 
— JTuBisDicnoN  OF  Statk  Covta. 

Where  the  determination  of  the  citizenship 
of  a  defendant  corporation  Is  not  an  issue  of 
tact  but  a  question  of  law  depending  upon  .the 
construction  of  the  acts  of  incorporation,  the 
state  oonrt  may  determine  the  right  of  removal 
of  the  cause  to  a  federal  court  on  the  ground  of 
diversity  of  Citizenship. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  SJ  162,  165,  189,  192-195, 
197,  200,  201 ;    Dec.  Dig.  t  89.*] 


2.  Reuovai.  or  Causes  (|  S*)— RssmicriOKS 

BY  State  Statutes— Validity. 

Prir.  Laws  1899;  c.  105,  which  authorized 
a  railroad  company  to  consolidate  with  other 
corporations,  but  provided  that  such  consolida- 
tion should  not  deprive  the  state  courts  of  juris- 
diction over  causes  of  action  arising  within  the 
state,  is  not  void  as  an  act  intended  to  prevent 
a  foreign  corporation  doing  business  within  the 
state  from  removing  causes  to  the  federal 
courts. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  {{  4,  5;  Dec.   Dig.  {  3.»J 

3.  Removal  or  Causes  (|  27*)— Uitizenbhip 

or  COBPORATIONS. 

A  domestic  railroad  company  which  accept- 
ed the  terms  'of  Priv.  Laws  1899,  c.  105,.  au- 
thorizing it  to  consolidate  with  a  foreign  cor- 
E oration,  but  providing  that  the  act  should  not 
ave  the  effect  of  ousting  state  courts  from 
jurisdiction  over  causes  of  action  arising  with- 
in the  state,  and  that  all  companies  consolidat- 
ed therein  should  be  deemed  domestic  corpora- 
tions and  subject  to  the  jurisdiction  of  the  state, 
is  not  entitled  to  remove,  on  the  ground  of  di- 
versity of  citizenship,  an  action  brought  against 
it  by  a  citizen  of  the  state  for  injuries  received 
within  the  state. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  {{  64-68;  Dec.  Dig.  |  27.*] 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Edgecombe 
County;  Connor,  Judge. 

Action  by  Henry  Cox  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  the  de- 
nial of  defendant's  petition  to  remove  the 
cause  to  the  federal  court  on  the  ground  of 
diversity  of  citizenship,  the  defendant  appeal- 
ed.   Affirmed. 

This  is  an  action  to  recover  damages  in  the 
amount  of  $25,000  for  personal  Injury,  which 
the  plaintiff  alleges  resulted  from  the  negli- 
gent conduct  of  the  defendant  on  Jime  30, 
1913,  at  a  point  between  Smlthfleld  and  Four 
Oaks,  In  Johnson  county,  on  what  was  for- 
merly one  of  the  branch  lines  of  the  Wil- 
mington &  Weldon  Railroad  Company,  and 
which  is  now  a  part  of  the  Atlantic  Coast 
Line.  The  defendant  in  apt  time  filed  its  pe- 
tition asking  for  the  removal  of  the  action  to 
the  federal  court  upon  the  ground  of  diverse 
dtizensbip;  it  being  alleged  In  the  petition 
that  the  defendant  company  was,  at  the  com- 
mencement of  this  suit  and  at  all  times  since 
has  been  and  is,  a  citizen  and  a  resident  of 
the  state  of  Virginia,  and  that  it  Is  Incorpo- 
rated under  the  laws  of  the  state  of  Virginia. 
The  motion  to  remove  was  denied,  and  the 
defendant  excepted  and  appealed. 

F.  S.  Sprulll,  of  Rocky  Mount,  for  appel- 
lant H.  A.  Gilliam  and  James  M.  Norfleet, 
both  of  Tarboro,  J.  W.  Keel,  of  R«cky  Mount, 
and  J.  H.  Pou,  of  Raleigh,  for  i^peUee. 

ALLEN,  3,  The  learned  and  well-consid- 
ered opinion  of  Associate  Justice  Connor  in 
Staton  V.  RaUroad,  144  N.  C.  135,  56  S.  £>. 
794,  which  was  concurred  In  by  all  the  mem- 
bers of  the  court  as  now  constituted,  except 
the  writer  of  this  opinion,  who  was  not  then 
a  member  of  the  court,  is  decisive  of  this  ap- 
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peal.  Hie  defendant  In  both  cases  is  tbe 
same,  and  the  injury  in  each  occnrred  on  a 
branch  line  of  the  Wilmington  &  Weldon 
Railroad  after  its  consolidation  with  the  At- 
lantic Coast  Line  Railroad.  The  record  in 
the  two  cases  is  in  all  material  respects  iden- 
tical, except  in  the  Staton  Caser  the  plaintiff 
alleged  that  the  defendant  waa  a  corporation 
of  Virginia,  which  was  a  circumstance  favor- 
able to  the  defendant  upon  its  contention  that 
It  had  the  right  to  remove  to  the  federal 
conrts. 

It  was  held  in  the  Staton  Case  that  the  al- 
legation that  tbe  defendant  was  a  foreign 
corporation  and  incoritorated  under  the  laWa 
of  Virginia  was  not  a  statement  of  a  fact, 
but  an  inference  or  conclusion,  and  tliat,  hav- 
ing alleged  corporate  existence,  the  court  had 
the  right  to  look  at  tbe  .several  acts  of  the 
General  Assembly  bearing  upon  its  incorpo- 
ration for  the  purpose  of  determining  wheth- 
er or  not  the  conclusion  was  correct. 

It  was  further  held  that,  as  the  defendant 
had  made  reports  from  time  to  time  to  the 
corporation  commission,  and  had  referred  to 
Its  charter  and  acts  of  incorporation,  Uiat 
these  became  public  documents,  which  the 
court  bad  the  right  to  Inspect,  and  that  from 
an  examination  and  consideration  of  the  acts 
of  the  General  Assembly  of  this  state  the  de- 
fendant was  a  domestic  corporation,  at  least 
in  so  far  as  was  necessary  to  give  the  courts 
of  this  state  jurisdiction  over  causes  of  ac- 
tion arising  in  this  state. 

[1,21  The  conclusion  Is,  in  our  opinion,  in 
accordance  with  law.  It  Is  not  in  conflict 
with  cases  like  Railroad  0>.  ▼.  Dunn,  122  U. 
S.  673,  7  Sup.  Ct.  1262,  30  L.  Ed.  1159,  which 
was  decided  21  years  before  the  Staton  Case, 
because  the  determination  of  the  citizenship 
of  defendant  here  is  a  question  of  law  de- 
pendent upon  the  construction  of  the  acts  of 
incorporation,  and  not  an  issue  of  fact  whit* 
cannot  be  investigated  except  by  the  federal 
■court  Nor  does  it  Involve  the  question  de- 
cided In  Harrison  v.  St  Louis  Railroad  Co., 

232  U.  S.  318,  34  Sup.  Ot.  333,  58  L.  Ed. , 

which  held  that  a  statute  In  Oklahoma,  in- 
tended to  prevent  a  foreign  corporation  doing 
business  In  the  state  from  removing  an  ac- 
tion to  the  federal  court,  was  void.  This  last 
case  belongs  to  the  same  class  as  Southern 
Railroad  Co.  v.  Allison,  190  U.  S.  326,  23  Sup. 
Ct.  713,  47  L.  Bd.  1078,  which  was  considered 
and  distinguished  in  the  Btaton  Case.  It  is 
also  in  harmony  with  the  agreement  between 
the  state  and  the  Wilmington  &  Weldon  Rail- 
road exlstiiig  at  the  time  it  became  a  part  of 
the  Atlantic  Coast  TJne. 

[8]  The  Wilmington  &  Weldon  Railroad 
was  chartered  in  this  state  In  1834,  and  by 
the  terms  of  this  charter  all  of  its  property 
was  exempt  from  taxation,  and  the  authority 
was  conferred  to  flx  its  own  freight  and  pas- 
senger rates.  This  charter  was  held  to  be  a 
eontract  between  the  state  and  tbe  railroad, 
which  could  not  be  impaired,  by  the  Supreme 


Court  of  the  United  States,  In  Batlroad  t. 
field,  13  Wall.  264,  20  L.  Ed.  668.  The  Wil- 
mington &  Weldon  Railroad  operated  nnder 
this  charter  for  about  60  years,  and  during 
thla  period  it  constructed,  out  (rf  its  earnings, 
branch  lines  exceeding  its  main  line  In  length, 
and,  in  addition  to  paying  regular  dividends 
to  its  stockholders.  Issued  to  them  interest- 
bearing  certificates  of  indebtedness  and  stock 
dividends,  nntU,  at  or  near  the  time  of  its 
consolidation  with  tbe  Atlantic  Coast  Line, 
the  bolder  of  an  original  share  of  stock  in 
tbe  Wilmington  &  Weldon  Road  of  tbe  par 
value  of  $100  held  certUcates  of  indebtedness 
and  Btodfc  thns  Issued  to  blm  amounting  at 
par  to  about  $1,300,  and  of  a  market  value 
of  between  $2,000  and  $3,000. 

In  1891  the  state  began  to  Investigate  the 
right  of  the  corimration  to  daim  exemption 
from  taxation  upon  Its  branch  lines,  and  Oils 
resulted  in  tbe  de<dslon  In  Railroad  v.  Als- 
brook,  110  N.  a  187,  14  8.  E.  652,  holding 
Oiat  the  brandi  lines  were  not  exempt  from 
taxation,  and  this  was  affirmed  by  tbe  Su- 
preme Court  of  the  United  States. 

These  were  the  conditions  existing  when 
the  General  Assembly  of  1893  met  At  that 
time  tbe  charter  of  the  Petersburg  Railroad 
expired,  and  tbe  Wilmington  &  Weldon  Rail- 
road was  anxious  to  have  it  rechartered,  as 
it  formed  its  connecting  link  with  the  North, 
and  it  was  also  desirous  of  avoiding  the  claim 
of  the  state  for  the  collection  of  all  back  tax- 
es on  Its  branch  lines,  extending  as  to  some 
of  the  lines  over  periods  of  from  20  to  30 
years.  A  settlement  was  Anally  reached, 
which  Is  embodied  in  Chapter  100,  Frlv. 
Laws  of  1893;  the  railroad  agreeing  to  sur- 
render its  exemption  from  taxation  and  to 
submit  to  the  rules  and  regulations  of  the 
corporation  commission  as  to  freight  and  pas- 
senger rates,  and  the  state  agreeing  to  waive 
its  right  to  collect  back  taxes,  except  for  3 
years  on  the  branch  lines  and  2  years  on  tbe 
main  line  of  the  railroad  company,  and  also 
to  recharter  the  Petersburg  Railroad. 

At  the  same  session  of  the  General  Assem- 
bly, the  controversies  between  the  state  and 
the  railroad  having  been  adjusted,  an  act 
was  passed  (chapter  284,  Prlv.  Laws  of  1893) 
authorizing  tbe  railroad  to  consolidate  with 
other  railroad  companies,  but  It  was  declared 
in  the  act  that  such  consolidation  should  not 
deprive  the  courts  of  this  state  of  Jurisdiction 
over  causes  of  action  arising  in  this  state. 
No  steps  were  taken  under  these  acts  looking 
to  a  consolidation  with  any  other  railroad  be- 
fore the  sessloD  of  the  General  Assembly  of 
1899,  and  at  that  selssion  another  act  was  pass- 
ed (chapter  105,  Prlv.  Laws  of  1899)  amend- 
ing the  act  of  1893  and  continuing  the  au- 
thority 'to  consolidate,  Tills  last  act  is  en- 
titled "An  act  to  amend  and  re-enact  chapter 
284  of  the  Laws  of  1893,  concerning  the  Wil- 
mington &  Weldon  Railroad  Company,  and 
to  authorize  that  company  to  change  its 
name  to  the  Atlantic  Coast  Une  Railroad 
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Company  of  Nortb  Orollna,"  and  It  la  ex- 
pressly provided  therein  that  "this  act  shall 
not  have  the  effect  of  ousting  the  Jurisdiction 
of  the  courts  of  this  state  over  causes  of  ac- 
tion arising  within  this  state,"  and  "that 
any  and  all  corporations  consolidated,  leased 
or  organized  under  the  provisions  of  this  act 
shall  be  domestic  corporations  of  North  Caro- 
lina and  shall  be  subject  to  the  laws  and  Ju- 
rlsdlctiqD  thereof." 

It  waB  under  the  authority  of  these  several 
acts  of  the  General  Assembly  that  the  Wil- 
mington A  Weldon  Railroad  became  a  part 
of  the  Atlantic  Coast  Line.  It  had  its  ex- 
iateaee  originally  by  reason  of  the  legislative 
act  of  this  state,  and  vtas  therefore  a  crea- 
tion of  the  state.  It  continued  a  domestic 
corporation  of  this  state  for  more  than  60 
years,  and  prospered  under  our  laws.  It 
finally  came  to  the  state  and  said  that  It  de- 
sired to  enter  into  other  business  arrange- 
ments, and  the  state  consented,  but  upon  con- 
dition that  the  Wilmington  &  Weldon  Rail- 
road Company  or  the  company  taking  over  Its 
property  or  with  which  It  should  be  consol- 
idated should  continue  to  be  liable  In  the 
courts  of  the  state  for  wrongs  done  in  the 
state,  which  condition  was  accepted  and  act- 
ed on  by  the  company. 

In  our  opinion,  the  General  Assembly  of 
the  state  had  the  power  to  permit  a  consolida- 
tion, and  at  the  same  time  to  refuse  to  sur- 
render the  Jurisdiction  of  the  state  courts 
already  existent,  which  Is,  In  effect,  what 
was  done.  If  this  power  does  not  exist,  and 
the  defendant  may  at  will  violate  the  agree- 
ment with  the  state  and  the  condition  upon 
which  consolidation  was  permitted,  the  pro- 
priety and  wisdom  of  repealing  the  consol- 
idating acts  of  1893  and  1899  under  the  au- 
thority conferred  by  article  8,  5  1,  of  the 
Constitution,  is  a  matter  addressed  to  the 
General  Assembly. 

The  Judgment  of  the  superior  court  is  af- 
firmed. 

Affirmed. 

BROWN,  J.  (dissenting).  I  admit,  as 
stated  In  the  opinion  of  tl>e  court,  that  t)ie 
question  of  removal  Involved  in  this  case  has 
been  decided  adversely  to  the  defendant  in 
the  case  of  Staton  v.  Ry.  Co.,  144  N.  C.  136, 
56  S.  ^.  794,  decided  In  1907,  and  that  I 
concurred  in  that  decision.  Our  Judgment 
rendered  then.  In  my  oi^lon,  is  in  conflict 
with  the  decisions  of  the  Supreme  Court  of 
the  United  States,  which  are  authoritative 
and  binding  upon  all  state  courts  upon  the 
matter  involved  In  this  case. 

Hie  petition  for  removal  in  this  case  is 
admitted  to  be  in  due  form  and  the  requisite 
bond  filed.  It  appears  upon  the  face  of  that 
petition  that  the  plaintiff  is  a  citizen  of  the 
state  of  North  Carolina,  residing  at  Rocky 
Mount;  that  the  defendant  "was,  at  the 
-commencement  of  this  suit,  and  at  all  times 
since  has  been  and  still  Is,  a  citizen  and  resi- 
dent of  the  state  of  Virginia;   that  it  is  in- 


corporated under  the'lawf'of  the 'state  of 
Virginia,  having  Its  principal  office  in  the  dty 
of  Petersburg,  Va." 

Thus  It  will  be  seen  that  the  only  trav- 
ersable fact  set  out  in  the  petition  is  the 
citizenship  of  the  defendant  This  question 
of  citizenship  is  the  very  foundation  of  the 
Jurisdiction  of  the  federal  court,  and  it  Is' 
well  settled  by  the  decisions  of  the  Supreme 
Court  of  the  United  States  that  the  citizen- 
ship, being  Jurisdictional,  is  a  question  to  be 
decided  by  the  federal  court 

It  is  held  in  a  multitude  of  cases  that  Issues 
of  fact  arising  upon  a  petition  for  removal 
of  a  cause  from  a  state  to  a  federal  court  are 
to  be  determined  by  the  federal  court,  and 
not  by  the  state  court,  and  that  the  state 
court,  for  the  purpose  of  determining  for  it- 
self whether  it  will  surrender  Jurisdiction, 
must  accept  as  true  the  allegations  of  fact 
in  such  petition.  A  corporation  is  a  citizen 
within  the  meaning  of  the  Constitution  of  the 
United  States,  Its  citizenship  Is  essentially 
a  Jurisdictional  fact,  and  must  be  determined 
by  the  federal  court  as  much  so  as  if  the  de- 
fendant was  an  IndlvlduaL  C.  &  O.  Ry.  Co. 
V.  Cockrell,  232  U.  S.  146,  34  Sup.  Ot  278,  58 
Ik  Ed.  — .  In  that  case  are  cited  practically 
all  the  decisions  of  the  federal  court  on  the 
subject.  This  must  necessarily  be  so  In  view 
of  the  fact  that  the  Judicial  power  of  the 
United  States  is  wholly  Independent  of  state 
action,  and  the  state  may  not  by  any  exer- 
tion of  authority,  whether  legislative  or  Judi- 
cial, directly  or  Indirectly  abridge,  limit,  or 
destroy  such  power. 

As  said  by  Chief  Justice  White  In  Harrison 
V.  St  Louis  R.  R.  Co.,  232  U.  S,  318,  34 
Sup.  Ct  333,  58  L.  Ed. : 

"The  doctrine  is  so  elementary  aa  to  reauire 
DO  citation  of  authority  to  sustain  it.  Inaeed, 
It  stands  out  so  plainly  as  one  of  the  essen- 
tial and  fundamental  conceptiooB  upon  which 
our  constitutional  system  rests,  and  the  lines 
which  define  it  are  so  broad  and  so  obvious, 
that,  unlike  some  of  the  other  powen  delegated 
by  tne  Constitution,  where  the  lines  of  distinc- 
tion are  less  clearly  defined,  the  attempts  to 
transgress  or  forget  them  have  been  so  infre- 
quent aa  to  call  for  few  occasions  for  their 
statement  and  application." 

In  that  case  It  is  held  that: 

"Averments  challenging  the  foreign  citizenship 
of  a  corporation  are  properly  Btrieken  from  the 
answer  in  a  suit  broi:^t  by  such  corporation  in 
a  federal  court  to  enjoin  state  officials  from 
enforcing  a  forfeiture  of  its  right  to  do  business 
in  the  state,  because  of  its  assertion  of  the  right 
to  remove  an  action  against  it  from  a  state 
court  to  a  federal  court,  since  such  matters  are 
properly  cognizable  only  where  presented  in  an 
appropriate  manner  and  at  the  proper  time  to 
the  federal  tribunal,  which  has  a  right  to  pass 
upon  them  when  considering  the  propriety  of  the 
removal  which  is  prayed." 

It  will  be  seen  from  reading  the  opinion 
of  the  Chief  Justice  tn  this  case  that  the 
question  of  citizenship  of  a  corporation  is 
to  be  passed  upon  by  the  state  court  only  as 
it  is  alleged  and  appears  upon  the  petition 
for  removal.  When  that  citizenship  is  de- 
nied, the  question  can  only  be  determined  by 
the  federal  court,  for  the  very  cogent  reason 
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tbat  tbe  qnestloD  Is  vital  to  the  Jurisdiction 
of  the  latter.   . 

The  statute  provides  for  the  filing  of  a  pe- 
tition and  bond  in  the  state  court  and  notice 
to  the  plaintiff,  all  of  wMch  is  complied  with. 
If  the  petition  and  bond  are  sufficient,  the 
state  court  is  divested  of  jurisdiction  over 
the  case.  Wlnslow  v.  C!oUins,  110  N.  0.  119, 
14  S.  B.  512;  State  v.  Dunlap,  65  N.  O.  491, 
6  Am.  Rep.  748;  Smith  v.  Quarries  Co.,  164 
M.  C.  338,  80  S.  E.  388 ;  Higson  v.  Insurance 
Co.,  153  N.  C.  35,  68  S.  E.  920. 

The  platntUt  can  then  raise  the  question  of 
Jurisdiction  In  the  federal  court  only  by  a 
motion  to  remand.  In  the  recent  case  of 
Smith  V.  Quarries  Co.,  164  N.  C,  at  page 
352,  80  S.  E.,  at  page  394,  Mr.  Justice  Hoke 
says: 

"True,  it  is  now  uniformly  held  that  when  a 
verified  petition  for  removal  is  filed,  accompa- 
nied by  a  proper  bond,  and  same  contains  facts 
sufficient  to  require  a  removal  under  the  law,  the 
jurisdiction  of  the  state  court  is  at  an  end. 
And  in  such  case  it  is  not  for  the  state  court 
to  pass  upon  or  decide  the  issues  of  fact  so 
raised,  but  it  may  only  consider  and  determine 
the  sufficiency  of  the  petition  and  the  l)ond." 
Herrick  v.  Railroad,  158  N.  C.  307,  73  S.  E. 
1008;  Chesapeake  v.  McCabe,  213  U.  S.  207, 
29  Sup.  Ct.  430.  63  L.  Ed.  765;  Weckcr  v. 
Enameling  Co.,  204  U.  S.  176.  27  Sup.  Ct.  184, 
51  L.  Ed.  436,  9  Ann.  Cas.  767. 

I  agree  to  the  conclusions  reached  by  Judge 
Connor  in  the  Staton  Case,  that  the  A.  O. 
L.  By.,  according  to  the  legislation  cited  by 
him,  ongbt  to  be  a  North  Carolina  corpora- 
tion, but  I  am  very  decidedly  of  the  opinion 
that^  where  the  allegation  of  the  petition  for 
removal  is  that  It  Is  a  Virginia  corporation, 
the  state  court  has  no  Jurisdiction  to  go  be- 
hind the  petition.  That  fact  is  one  upon 
which  rests  the  very  foundation  of  the  fed- 
eral Jurisdiction,  and,  to  sustain  that  Juris- 
diction, It  must  necessarily  be  decided  by  the 
federal,  and  not  by  the  state,  court 

The  Jurisdiction  of  the  state  courts  to  pass 
on  a  question  of  citizenship  and  to  go  behind 
the  allegations  contained  in  the  petition  does 
not  seem  to  have  been  considered  very  folly 
in  the  Staton  Case. 

For  the  reasons  given,  I  am  of  opinion  that 
the  cause  should  be  removed  to  the  federal 
court,  and  that  the  citizenship  of  the  defend- 
ant can  only  be  passed  upon  by  that  court 
upon  a  motion  to  remand. 

WALKER,  J.,  concurred  In  the  above  dis- 
senting opinion  and  filed  the  following  opin- 
ion In  addition. 

WALKER,  J.  However  right  this  court 
may  have  been  when,  in  Staton  v.  Railroad 
Co.,  144  N.  C.  136,  56  S.  E.  794.  it  declared 
the  true  status  of  the  defendant  with  refer- 
ence to  its  citizenship  as  being  in  this  state 
or  another,  my  opinion  is  now  fixed  that  it 
Is  not  competent  for  this  court,  in  the  exer- 
cise of  Its  proper  Jurisdiction,  to  decide  that 
question,  where  diverse  citizenship  is  posi- 
tively alleged  in  the  petition,  although  it 
may  be  denied  by  the  other  party.    It  makes 


no  difference  what  the  truth  of  the  matter 
may  be;  if,  upon  Its  face,  the  record  shows 
a  removable  case,  our  jurisdiction  ceases, 
and  the  issue  of  fact,  and  the  law  arising 
thereon,  la  at  once,  and  automatically,  trans- 
ferred to  the  jurisdiction  of  the  federal  court 
for  decision.  It  requires  no  order  or  action 
of  the  state  court  to  make  such  transfer  ef- 
fectiv&  We  cannot  enter  upon  an  investiga- 
tion of  any  evidence,  however  It  may  be 
brought  to  onr  attention,  whether  by  oral, 
documentary,  or  record  proof.  It  is  tlie  bare 
allegation  of  fact  contained  In  the  record 
that  determines  the  jurisdiction  of  tills  court, 
and  no  denial,  however  direct,  positive,  or 
even  circumstantial  it  may  be,  can  prev»it 
the  jurisdiction  of  the  federal  court  from  at- 
taching Immediately  on  filing  the  petition 
and  the  requisite  bond.  The  language  of  the 
Supreme  Court  of  the  United  States,  by 
whose  decision  upon  this  and  like  federal 
questions  we  must  abide,  has  settled  the 
practice  In  such  cases  and  finally  closed  the 
discussion  of '  this  point  In  Railway  Co.  v. 
Dunn,  122  U.  S.  513,  7  Sup.  Ct  1262,  30  L. 
Bkl.  1169,  refetring  to  the  recent  decisions 
of  Stone  v.  South  Carolina,  117  C.  S.  432,  6 
Sup.  Ct  799,  29  L.  Ed.  962,  and  Carson  v. 
Hyatt,  118  U.  8.  279,  6  Sup.  Ct  1050,  30  L. 
Ed.  167.  The  court.  In  the  Dunn  Case,  ad- 
mits tbat  there  had  been  some  confusion  In 
the  cases  before  that  time,  "the  utterances 
of  the  court  not  being  clear  and  distinct,"  but 
says  that  the  meaning  of  the  removal  legisla- 
tion is  very  plain  and  unmistakable.  Refer- 
ring to  Stone  V.  South  Carolina,  supra,  and 
stating  tbat  the  question  was  finally  settled 
therein  "on  full  consideration  and  with  the 
view  of  announcing  the  opinion  of  the  court 
on  that  subject,"  the  court  thus  aptly  and  ex- 
plicitly states  the  law: 

"Only  two  weeks  after  that  case  was  decided, 
Carson  v.  Hyatt  came  up  fo/  determination,  in 
which  the  precise  question  was  directly  pre- 
sented, as  the  allegation  of  citizenship  in  the  per 
tition  for  removal  was  contradicted  by  a  state- 
ment in  the  answer,  and  it  became  necessary  to 
determine  what  the  fact  really  was.  We  there 
affirmed  what  had  been  said  in  Stone  v.  South 
Carolina,  and  decided  that  it  was  error  in  the 
state  court  to  proceed  further  with  the  suit  aft- 
er the  petition  for  removal  was  filed,  because  the 
circuit  court  alone  bad  jarisdiction  to  try  the 
question  of  fact  which  was  involved.  This  rule 
was  again  recognize!  at  this  term  in  Carson 
V.  Dunham.  121  tJ.  S.  421  [7  Sup.  Ct.  1030.  30 
L.  Ed.]  992,  and  is  in  entire  harmony  with  all 
thnt  had  been  previously  decided,  though  not 
with  all  that  had  l>een  said  in  the  opinions  in 
some  of  the  cases.  To  our  minds  It  is  the  true 
rule  and  calculated  to  produce  less  inconven- 
ience than  any  other.  The  theory  on  which  it 
rests  is  that  the  recoid  closes,  so  far  aa  the 
question  of  removal  is  concerned,  when  the  pe- 
tition for  removal  is  filed  and  the  necessary  se- 
curity furnished.  It  presents,  then,  to  the 
state  court  a  pure  question  of  law.  and  that  is 
whether,  admitting  the  facts  stated  in  the  peti- 
ion  for  removal  to  be  true,  it  appears  on  the 
face  of  the  record,  which  includes  the  petition 
and  the  pleadings  and  proceedings  down  to  that 
time,  tliat  the  petitioner  is  entitled  to  a  removal 
of  the  suit.  Thnt  question  tbe  state  court  liasi 
the  right  to  decide  for  itself,  and  if  it  errs  in 
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keeping  the  case,  and  the  highest  court  of  the 
state  affirms  its  decision,  this  court  has  jurisdic- 
tion to  correct  the  error,  considering,  for  that 
purpose,  onljr  the  part  of  the  record  -which  ends 
with  the  petition  for  removal.  Stone  v.  South 
Carolina.  117  U.  S.  432  [6  Sup.  Ct.  799.  29  L. 
Kd.  962],  BQpra,  and  cases  .there  cited." 

This  case  and  the  remarks  of  the  court 
just  quoted  were  fully  reviewed  and  approv- 
ed by  us  in  Herrlcli  y.  Railroad  Co.,  158  N. 
0.  307,  78  S.  E.  1008,  in  which  we  said : 

"The  rule,  as  thus  formulated,  has  heen  rec- 
ognized by  this  court  as  the  authoritative  and 
controlling  one  in  Springs  v.  Railroad,  130  N. 
C.  186,  41  S.  B.  100.  The  cases  to  the  same 
effect  are  collected  in  5  Digest  17.  8.  Supreme 
Court  Reports  (L.  Ed.  1908)  pp.  5100,  5101.  In 
the  case  of  Railroad  v.  Daughtry,  infra,  the 
very  question  now  before  us  was  involved,  and 
the  court  held  it  to  be  'thoroughly  settled'  by 
the  decisions  that  issues  of  fact  raised  upon 
petitions  for  removal  must  be  tried  in  the  fed- 
eral court.  The  issue  in  that  case  was  one  of 
diverse  citizenship.  The  matter  was  fully  dis- 
cussed at  the  last  term  by  Justice  Holce  in  Rea 
V.  Mirror  Co.,  158  N.  C.  24  [73  S.  E.  116],  and 
we  then  reached  the  same  conclusion  as  herein- 
stated"— citing  Crehore  v.  Railway  Co.,  131 
U.  S.  240,  9  Sup.  Ct.  692,  33  L.  Ed.  144;  Rail- 
road V.  Danphtry.  138  U.  8.  298,  11  Sup.  Ct. 
306,  84  L.  Ed.  963. 

In  Rea  t.  Mirror  Co.,  supra.  Justice  Hoke 
tbas  dedslvely  closes  the  question: 

"Tf  the  plaintiff  desires  to  challenge  the  truth 
of  these  averments,  he  must  do  so  on  motion  to 
remand  or  other  proper  procedure  in  the  federal 
court.  That  court,  being  charged  with  the 
duty  of  exercising  jurisdiction  in  such  case,  must 
have  the  power  to  consider  and  determine  the 
facts  upon  which  the  jurisdiction  rests" — cit- 
ing many  cases  to  support  his  statement. 

The  mere  fact  that  we  may  have  resorted 
to  the  records  of  the  Corporation  Commission 
to  establish  certain  facts  does  not  take  the 
case  out  of  the  settled  rule,  for  they  are,  at 
most,  but  evidence  of  the  facts  they  contain, 
and  we  haye  no  Jurisdiction  to  consider  evi- 
dence, but  only  the  allegations  of  the  pe- 
tition. It  was  attempted,  in  the  case  of  Car- 
son v.  Hyatt,  supra,  to  introduce  the  record 
of  a  former  suit  between  the  parties  to  estop 
Mrs.  Carson  upon  the  qneiJtion  of  her  citi- 
zenship. With  reference  to  this  offer  of  rec- 
ord proof,  the  court  said: 

"At  most,  it  was  only  evidence,  and  had  noth- 
ing to  do  with  the  'face  of  the  record.'  " 

So  we  see  that  the  form  of  the  proposed 
proof  in  denial  of  defendant's  citizenship, 
whether  record  or  otherwise,  has  nothing  to 
do  with  the  matter,  as  it  does  not  appear  in, 
or  "on  the  face  of,"  the  petition.  This  very 
question  was  distinctly  raised  in  Carson  y. 
Hyatt,  snpra,  and  this  is  the  court's  emphatic 
response: 

"The  state  court  is  only  at  Ulierty  to  inquire 
whether,  on  the  face  of  the  record,  a  case  has 
been  made  which  requires  it  to  proceed  no  fur- 
ther. In  the  present  case  the  petition  stated,  in 
positive  terms,  that  Mrs.  Carson  was,  at  the 
beginning  of  tne  suit,  and  still  continued  to  be, 
a  citizen  of  Massachusetts.  With  that  fact  es- 
tablished, the  necessary  citizenship  for  a  re- 
moval existed.  Whether  it  was  a  fact  or  not 
could,  under  the  ruling  in  Stone  v.  South  Caro- 
lina, only  be  tried  in  the  circuit  court." 


Nothing,  therefore,  extraneons  to  the  rec- 
ord may  be  considered,  but  only  those  things 
that  appear  therein.  Hie  questions  of  fact 
and  of  law  involved  must  afterwards  be  set- 
tled In  the  federal  court,  upon  a  motion  to 
remand.  If  we  take  notice  of  evidence  not 
in  the  record  in  order  to  decide  the  truth  of 
the  matter,  we  are  not  acting  solely  upon 
facts  disclosed  by  the  record,  as  we  are  im- 
peratively required  to  do,  but  seeking  in- 
formation from  foreign  sources  iu  order  to 
pass  upon  the  issue  of  fact,  which  we  are 
clearly  forbidden  to  do,  and  the  quality  of 
the  evidence  so  used  by  ns,  whether  legally 
conclusive  or  otherwise,  does  not  differ  the 
case  from  those  we  have  cited,  in  which  the 
court  has  cleared  up  the  obscurity  in  former 
decisions  and  stated  the  law  with  unequivocal 
directness,  so  as  to  leave  no  room  for  any 
iwssible  doubt  as  to  what  Is  meant  It  Is 
our  bounden  duty,  under  the  law,  to  let  go 
our  Jurisdiction,  unless  there  Isi  sufficient 
warrant  on  the  very  face,  and  not  outside, 
of  the  record  for  a  retention  of  the  case.  In 
this  particular  matter  the  federal  court  may 
not  agn^ee  with  us,  as  to  the  proper  construc- 
tion and  the  legal  effect  of  the  evidence  con- 
sidered by  this  court  in  Staton  y.  RaUroad 
Co.,  supra,  however  much  we  may  be  convinc- 
ed of  the  correctness  and  unassailable  char- 
acter of  our  position,  or  it  may  deny  our 
right  to  enter  upon  the  investigation  which 
led  us  to  the  conclusion  that  the  defendant 
in  that  case  was  a  corporation  of  this  state, 
having  its  domicile  and  citizenship  here.  I 
concurred  in  that  view,  and  have  not  changed 
my  opinion  there  held  in  regard  to  it,  but  I 
can  clearly  see,  in  the  light  of  decisions  of 
the  federal  court  of  last  resort,  which  are 
binding  upon  us,  that  It  is  beyond  our  Juris- 
diction to  decide  the  question.  My  conclu- 
sion is  that  defendant  Is  entitled  to  the  re- 
moval of  the  cause,  and  that  its  application 
should  be  granted,  although  it  may  not  be 
essential  to  a  technical  transfer  of  the  case, 
which  may  take  place  vrlthoat  our  Interven- 
tion. 

I  may  properly  add  to  what  has  been  said 
in  this  opinion  that,  when  Staton  v.  Rall- 
Eoad  Co.,  supra,  was  before  this  court,  it  Is 
apparent  that  the  specific  question  involved 
In  this  appeal  was  not  considered  with  refer- 
ence to  the  authoritative  utterances  of  the 
highest  federal  court,  but  we  simply  assumed, 
all  of  us,  that  the  Jurisdiction  rested  in  this 
court  to  decide  the  fact  of  citizenship,  as 
the  evidence  of  it  came  from  such  an  indis- 
putable source,  and  with  this  assumption, 
without  any  spedflc  inquiry  Into  the  correct- 
ness of  it,  we  did  not,  at  the  time,  question 
our  right  to  construe  the  evidence,  not  in- 
troduced iu  the  case,  but  which  we  found  in 
the  reports  of  the  Corporation  Commission, 
but  silently  passed  that  point  in  the  discus- 
sion of  the  case,  and  immediately  considered 
the  nature  and  legal  effect  of  the  proof. 
None  of  this  was  in  the  petition  or  in  the 
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record,  nor  did  any  suggestion  of  the  kind 
api)eaT  "on  the  face  of  the  record."  The  caae 
of  Staton  V.  Railroad  Co.,  snpra,  Is  therefore 
not  binding  as  a  precedent,  and  even  If  It  Is 
an  authority,  and  we  were  Inadvertent  to  the 
positive  and  nnqnestlonable  ruling  of  the 
higher  court,  we  should  follow  the  latter  as 
controlling  upon  us.  I  am  snre  If  the  atten- 
tion of  the  learned  jnstlce  who  wrote  the 
opinion  In  that  case  had  been  drawn  to  that 
ruling,  he  would  have  concurred  In  our  pres- 
ent view  of  the  question.  We  altogether  fail- 
ed to  notice  it 

(99  s.  c.  UO) 
ANDERSON  ▼.  CONWAY  LtJMBER  CO. 
(No.  8947.) 

(Supreme  Court  of  South  Carolina.    Sept  26, 
1914.) 

1.  Mastkb  awd  Skbvant  (it  285,  288*)— IN- 
JUBIES  TO  Sievaut— Actions— JUBT  Ques- 
tions. 

In  an  action  for  Ae  wrongful  death  of  a 
Mrvant,  the  questions  whether  the  injury  re- 
sulted trom  defective  underpinning,  which  caus- 
ed a  pile  of  lumber  to  fall  on  deceased,  and 
whether  deceased  assumed  the  risk  of  the  injury, 
held  properly  submitted  to  the  jury. 

[Ed,  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  1002.  1003,  1007,  1008, 
1016.  1035,  1043,  lim,  1068-10«8;  Dec.  Dig. 
H  286,  28^.*) 

2.  Hastes  ard  Sebvart  ({  219*)— Injubibp 
TO  Sebvant— AssuuFTion  or  Risk. 

A  servant  does  not  assume  the  risk  of  in- 
jury from  a  hidden  defect,  such  as  defectivs  un- 
derpinning beneath  a  floor. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SI  610-^24;  Dec.  Dig.  i 
219.*] 

3.  Masteb  akd  Sebtant  (|  270*)— Injubibs 
TO  Sebvant— EvinENCK—ADMiBszBiLiTT, 

In  an  action  for  the  wrongful  death  of  a 
servant  killed  when  a  pile  of  lumber  fell  upon 
him,  where  it  was  claimed  that  the  fall  of  the 
pile  was  caused  by  the  giving  away  of  under< 
pinning  beneath  the  floor,  and  defendant  intro- 
duced evidence  that  new  underpinning  had  been 
placed  under  the  floor  before  the  accident,  evi- 
dence of  repairs  after  the  accident  is  admindble. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  IMg.  |i  Oia-827,  832 ;  Dec.  Dig, 
S  270.*J 

Appeal  from  Common  Pleas  CHrcatt  Oonrt 
at  Marlon  County;   T.  H.  Spain,  Judge. 

Action  by  Iieonora  Adlne  Anderson,  adndch' 
Istratrlx  of  Robert  Harley  Anderson,  deceas- 
ed, against  the  (Tonway  liumber  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Smythe  &  Vlsanska,  of  Charleston,  and 
Robert  B.  Scarborough,  of  Conway,  for  ap- 
pellant H.  H.  Woodward,  of  Conway,  for 
respondent 

GAGE,  J.  The  plalntifl  had  a  verdict  be- 
low for  $2,730,  actual  damages  for  the  kill- 
ing of  her  husband  by  the  alleged  negligence 
of  the  defendant  The  defendant  appeals, 
and  assigns  three  errors:  (1)  That  the  testi- 
mony does  not  convict  defendant  of  any  de- 
lict;   (2)  that   the  testimony  convicts  plaln- 


tiflTs  intestate  of  a  delict,  and  that  platotUTs 
intestate  assumed  tlie  risk  which  killed  him; 
(3)  that  the  testimony  of  plalntifl  in  reply, 
as  to  certain  repair*  after  the  event,  was 
incompetent 

The  deceased  was  50  years  old,  a  carpenter 
and  man  at  all  .worli  about  the  plant  He 
had  been  with  the  company  12  years. 

Hie  accident  happened  in  this  wifse:  There 
were  two  decks,  sometlnaes  called  platforms. 
One  was  called  the  green  deck  and  one  was 
called  the  dry  deck.  Betwixt  these  two  there 
ran  a  sunken  way  on  which  a  car  was  plied. 
On  the  green  deck  the  freshly  sawn  boards 
were  piled  8  or  10  feet  high  upon  trucks,  and 
the  load  was  about  18,000  pounds.  This 
loaded  truck  wsis  pushed  down  an  Inc^ned 
Ironed  way  to  the  sunken  way,  and  then  roll- 
ed upon  it,  to' be  carried  up  or  down  that 
way  to  a  proper  place  on  the  opi)oslte  or  dry 
deck.  In  this  Instance  the  truck  had  been 
loaded  with  green  plank  ready  for  transfer- 
ence, but  for  some  reason  the  men  who  load- 
ed it,  and  whose  business  it  was  to  transfer 
it,  were  not  present  at  the  accident  Tbe 
loaded  truck  was  held  in  place  by  tliree 
chocks  or  standards.  By  the  witnesses  for 
both  sides,  for  one  witness  to  the  side  saw 
the  event,  the  deceased  was  working  with 
one  or  more  of  the  standards  which  held  the 
loaded  truck  to  its  place.  The  truck  moved, 
the  lumber  fell  from  it,  and  killed  the  deceas- 
ed. The  dectiased  was  at  the  exact  locus,  by 
direction  of  the  superintendent,  to  move  two 
or  three  inches  towards  the  mill  the  iron 
track  on  which  the  truck  stood,  so  soon  as  the 
truck  should  be  moved  off  them. 

The  issue  for  the  Jury  was:  How  came  the 
loaded  truck  to  move,  and  the  green  lumber 
to  fall  from  It?  The  contention  of  the  plain- 
tiff was  that  the  underpinning  of  the  deck 
where  the  truck  stood  was  unsound ;  that  for 
that  reason  the  foundation  gave  way,  and  the 
load  lost  its  balance  and  fell. 

There  was  more  than  one  witness  to  testi- 
fy that  the  under  posts  were  decayed;  and 
the  appellant's  counsel  conceded,  at  the  ar- 
gument, that  there  was  such  teslmony.  And 
the  superintendent  testified  that,  if  the  posts 
were  decayed,  then  the  men  he  had  sent  there 
to  make  repairs  were  "very  derelict  in  their 
duty."  The  defendants'  witnesses  swore 
that  the  posts  were  sound. 

The  jury  found  the  facts  for  the  plaintiff; 
the  circuit  judge  refused  to  disturb  the  ver- 
dict, and  thus  ends  that  controversy. 

But  the  defendant  further  contended  in 
defense:  (1)  That  the  deceased  assumed  the 
risk  which  hovered  there;  and  (2)  that  the 
deceased  brought  on  the  Call  of  the  green 
lumber  by  his  own  unauthorized  interference 
with  the  standards,  so  that  his  own  act  and 
it  alone,  and  not  the  decayed  posts,  caused 
the  disaster.    These  in  the  inverse  order. 

[1,2]  The  superintendent  of  the  plant  tes- 
tified that  he  directed  the  deceased  to  do  a 
particular  work  on  the  track  where  the  load- 
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ed  truck  was  standing,  and  the  deceased  was 
there  to  do  that  work.  The  work  was  to 
move  the  truck  a  few  Inches  towards  the 
milL  In  the  order  of  business,  the  truck  was 
loaded  to  be  moved  along  that  track  to  the 
simken  way,  and  then'  to  .the  dry  deck. 
There  is  no  testUnony  that  the  removal  of  It 
was  a  hazardous  business;  there  is  testimony 
that  the  removal  was  accompUahed  many 
times  each  day,  and  that  the .  chocks,  or 
standards,  were  taken  out  to  accomplish  the 
removal ;  that  the  track,  was  on  an  incline, 
but  a  pressure  of  force  was  necessary  to 
move  the  loaded .  trudr  toward  the  sunken 
way. 

The  witness  Hlnson  was  the  only  near 
eyewitness  to  the  accident  He  testified  for 
the  plaintiff;  and  he  said  the  deceased  was 
near  one  of  the  standards,  pulling  it  6nt  or 
putting  it  in,  and  that  the  lumber  fell  from 
causes  unknown  to  him.   . 

The  other  far  eyewitness,  Falson,  testified 
for  the  defendant  He  was  on  the  dry  deck 
side  of  the  sunken  way,  50  yards  from  the 
deceased.  He  testified  the  deceased  had  tak- 
en out  one  standard,  and  was  about  to  re- 
move another,  when  the  truck  moved  for- 
ward, and  the  load  fdl  ofF  the  truck  and 
killed  him. 

The  testimony  shows  that  the  right  way 
tfi  move  the  truck  was  to  take  out  the  stand- 
ards. The  Issne,  then,  was:  Did  the  load 
fall  because  the  standards  were  taken  out 
or  because  the  underpinning  gave  way?  The 
Jury  found  that  issue  for  the  plaintiff. 

On  the  other  question,  that  of  assumption 
of  risk,  it  is  sufficient  to  say,  if  the  rotten 
timbers  caused  the  accident,  that  was  a  bid- 
den risk  which  the  deceased  did  not  of  course 
assume.  In  our  Judgment  the  circuit  Judge 
was  right  to  leave  the  questions  suggested  to 
the  Jury. 

[3]  There  remains  yet  to  consider  the  com- 
petency of  Wright's  testimony  in  reply.  That 
was  strictly  to  meet  the  testimony  of  Am- 
brose and  of  Cox.  They  testified,  in  answer, 
that  new  posts  were  put  under  the  deck  be- 
fore the  accident ;  and  no  repaira  were  made 
after  the  accident    Wright  denied  that 

In  our  opinion  the  Judgment  must  be  af- 
firmed; and  it  is  so  ordered. 

GAEX,  0.  J.,  and  HYDRICK,  WATTS, 
and  FRASEB,  JJ.,  concur. 

(99  S.  C.  71)  == 

SOUTHERN  COTTON  OIL  CO.  v.  BATES- 
BURG  COTTON  OIL  CO.    (No.  8941.) 

{Supreme  Court  of  South  Carolina.    Sept  24, 
1914.) 

1.  Tkial  (J  SS7»)  —  Pbovincb  or  Juby  —  Iw- 

BTBUCTIONS. 

It  is  the  duty  of  the  Jurv  to  take  the  law 
from  the  court,  and  when  they  disregard  the 
instmctiona    the  verdict  cannot  stand. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  790;    Dec.  Dig.  (  837.*] 


2.  Tbiai  (I  337*)— Pbovince  of  Jtjbt— Dis- 

-    BXOABD  or  iRSTBTTOnONB. 

Is  an  action  upon  an  award  in  arUtration 
in  controversy  as  to  the  quality  of  cotton  oil 
sold  to  plaintiff,  where  the  court  charged  that 
defendant  could  avoid  the  award  by  showing  a 
gross  mistake  of  law,  that  it  was  not  made 
according  to  the  rule*  of  the  exchange  under 
which  the  parties  had  contracted  to  act,  or  that 
there  was  fraud,  and  there  was  evidence  that 
the  samples  of  the  cotton  oil  examined  ware 
taken  as  required  by  the  rules,  and  it  appeared 
that  there  was  no  violation  of  the  rules  on  the 
part  of  the  arbitrators,  a  verdict  for  plaintiff 
is  not  in  violation  of  the  instructions,  though 
samples  of  the  oil  offered  by  defendant  were  not 
considered. 

[Ed.  Note.— For  other  coses,  see  Trial,  Cent. 
Dig.  {  790;    Dec.  Dig.  S  337.*> 

Appeal  from  Common  Pleas  Clrcalt  Court 
of  Lexington  County;    T.  H.  Spain,  Judge. 

Action  by  the  Southern  Cotton  Oil  Com- 
pany against  the  Batesburg  Cotton  Oil  Com- 
pany. From  a  Judgment  for  pUlatUt,  de- 
fendant appeals.    Affirmed. 

C.  M.  Eflrd  and  Geo.  Bell  Tlmmennan, 
both  of  Lexington,  for  appellant  W.  n. 
TownsMid,  of  Columbia,  and  3.  Brooks  Win- 
gard,  of  Lexington,  for  respondent 

WATTS,  J.  This  Is  an  appeal  from  a 
Judgment  against  defendant  In  action  upon 
an  award  by  the  committee  on  cotton  seed 
products  of  the  New  York  Exchange.  The 
case  was  tried  before  his  honor.  Judge  Spain, 
and  a  Jury  at  the  February  term  of  court 
1914,  for  Lexington  county,  and  resulted  in 
a  verdict  In  favor  of  the  plaintiff  for  $980.- 
80.  A  motion  for  new  trial  after  verdict 
was  made  by  the  defendant  and  refused, 
after  entry  of  Judgment 

Defendant  appeals  by  the  following  ex- 
ceptions : 

The  defendant  alleges  that  his  honor,  the  cir- 
cuit Judge,  erred  In  not  granting  a  new  trial  on 
the  ground  that  the  jury  disregarded  the  in- 
structions of  the  court,  in  that  he  instructed 
them  that,  if  they  found  from  the  evidence  that 
the  award  or  arbitration  in  New  York  was  not 
conducted  according  to  the  roles  of  the  New 
York  Produce  Exchange,  they  should  find  for 
the  defendant,  the  uncontradicted  evidence  be- 
ing that  the  chemist  in  New^  York  invited  the 
Batesburg  Cotton  Oil  Company  to  send  on  their 
samples,  whicli  they  did,  and  the  chemist  de- 
clined to  consider  them,  and,  under  tlie  con- 
struction placed  by  the  judge  on  section  1  of 
rule  40  of  the  New  York  Produce  Exchange,  it 
was  the  duty  of  the  chemist,  or  exchange,  to 
consider,  in  making  their  award,  the  samples 
taken  from  the  car  by  the  seller  at  the  time  it 
was  loaded. 

[1,  2]  It  will  be  observed  that  the  motion 
for  a  new  trial  was  made  upon  the  ground 
that  the  Jury  disregarded  the  instructions 
of  the  court,  and  this  motion  was  refused, 
and  the  exception  alleges  error.  It  Is  the 
duty  of  the  Jury  to  take  the  law  from  the 
court  and  when  they  disregarded  the  in- 
structions of  the  court  the  verdict  should 
not  be  allowed  to  stand.  Pee  Dee  Naval 
Stores  Co.  v.  Hamer,  92  S.  C.  423,  75  S.  E. 
605. 
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We  find  In  examining  tlie  charge  of  bis 
honor  that  he  fully  explained  to  them  what 
the  rules  40  and  41  Introduced  required,  and 
he  submitted  to  the  jury  the  question  wheth- 
er or  not  the  samples  submitted  by  the  de- 
fendants were  drawn  according  to  the  mles, 
or  whether  or  not,  under  the  facts  and  evi- 
dence adduced  in  the  case,  the  requirement 
of  the  rules  had  been  waived.  He  was  not 
asked  to  grant  a  nonsuit  or.  direct  a  verdict 
for  the  defendant  on  the  ground  that  there 
was  no  evidence  whereby  plaintiff  could  re- 
cover a  verdict,  but  that  the  evidence  on 
these  points  would  preclude  a  recovery  by 
plaintiff. 

There  was  no  motion  for  nonsuit  or  direc- 
tion of  verdict  on  the  ground  tliat  there  was 
not  sufficient  evidence  on  the  part  of  plain- 
tiff to  recover.  The  court  instructed  the  Ju- 
'  ly  that  the  defendant  conld  avoid  tlie  award 
by  Showing  a  gross  or  palpable  mistalce  of 
law  or  fact  appearing  on  the  face  of  tbe 
award  or  that  the  award  was  not  made  ac- 
cording to  the  rules  of  exchange  under  which 
the  parties  liad  contracted  to  act  There 
was  plenty  of  evidence  tliat  the  samples 
taken  were  either  drawn  as  the  rules  re- 
quired or  that  the  provisions  of  the  rules 
in  relation  thereto  bad  been  waived,  and 
bis  honor  submitted  to  the  Jury  if  there  was 
any  fraud  on  the  part  of  the  arbitrators  the 
plaintiff  could  not  recover ;  but,  if  there  was 
no  fraud  and  that  the  award  was  fair, 
honest,  and  defendant  not  overreached,  then 
plaintiff  could  recover.  The  evidence  does 
not  show  a  violation  on  the  part  of  the  ar- 
bitrators of  the  rules  as  would  prevent  an 
enforcement  of  the  award.  The  jury  did 
not  disregard  the  instructions  of  the  court, 
but  their  verdict  is  responsive  to  the  charge 
of  the  Judge  and  sustained  by  the  evidence. 

The  exception  is  overruled. 

Judgment  affirmed. 

OART,  O.  X,  and  HYDRICK,  FRASER, 
and  GAGE,  JJ.,  concur. 


(M  S.  C.  99) 

MOBL.EY  OO.  V.  McLUCAS  et  aL 
(No.  8945.) 

(Supreme  Court  of  South  Carolina.     Sept.  24, 
1914.) 

JuBY  (J  13*)— Right  to  Jury  Tbial. 

Where,  in  a  suit  to  foreclose  a  mortgage 
given  to  secure  payment  for  fertilizers  which 
plaintiff  agreed  to  advance  defendant,  he  an- 
swered alleging  failure  of  consideration  and  a 
counterclaim  for  damages  for  failure  to  perform 
the  contract,  defendant  is  not  entitled  to  a  jury 
trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i§  35-83;   Dec.  Dig.  (  13.*]  '•  ^  '• 

Appeal  from  General  Sessions  Circuit 
Court  of  Marlboro  C3ounty;  T.  H.  Spain, 
Judge. 

"To  be  officially  reported." 


Suit  by  the  Mobley  Company  against  R. 
M.  Mcliucas  and  another.  From  an  order 
directing  a  compulsory  reference,  defendants 
appeal.    Dismissed. 

Townsend  &  Rogers  and  J.  K.  Owens,  all 
of  BennettsvUle,  for  appellants.  Gibson, 
Mailer  &  Tison,  of  Dillon,  for  respondent 

GARY,  O.  J.  This  is  an  appeal  from  an  or- 
der of  reference,  which,  the  appellants  con- 
tend, deprived  them  of  a  mode  of  ti-lal  to 
which  they  were  entitled  by  law,  to  wit  a 
trial  by  Jury. 

The  action  Is  to  foreclose  a  mortgage  of 
certain  lands,  which  was  executed  by  the  de- 
fendant R.  M.  McLucas  to  secure  the  pay- 
ment of  a  promissory  note,  made  by  the  de- 
fendants in  favor  of  the  plaintiff  in  consid- 
eration of  fertilizers,  which  the  plaintiff 
agreed  to  advance  to  the  defendant  R.  M. 
McLacas,  for  agricultural  purposes. 

The  defendants  answered  the  complaint 
setting  up  failure  of  consideration,  and,  by 
way  of  affirmative  relief,  interiwslng  a  coun- 
terclaim for  damages,  alleged  to  have  been 
sustained  by  the  defendants  on  account  of 
the  plaintiff's  failure  to  perform  its  part  of 
the  contract 

The  following  authorities  show  tliat  the 
appeal  should  be  dismissed:  McLaurin  v. 
Hodges,  43  S.  C.  187,  20  S.  B.  991 ;  Hunt  v. 
Nolen,  46  S.  C.  551,  24  S.  E.  543;  Hardware 
Co.  V.  Washington,  47  S,  C.  187,  25  S.  B. 
45;  McCullough  v.  Kirvin,  49  S.  C.  445,  27 
S.  E.  456;  Insurance  Ass'n  v.  Berry,  63  S. 
C.  129,  31  S.  B.  63;  Gregory  v.  Perry,  66  S. 
C.  455,  46  S.  E.  4;  Ex  parte  Landrum,  69 
S.  C.  136,  48  S.  E.  47 ;  Pratt  v.  Timmerman, 
69  S.  C.  186,  48  S.  E.  255;  Engine  Ca  v. 
Lodge,  73  S.  C.  633,  53  S.  E.  993 ;  Shute  v. 
Shute,  79  S.  C.  420,  60  S.  B.  961 ;  Machinery 
Co.  V.  Hamilton,  89  S.  C.  438,  71  S.  E.  1029; 
Welbom  v.  Cobb,  92  S.  C  384,  75  S.  B.  691. 

Appeal  dismissed. 


HYDRICK,      WATTS,       FRASER, 
GAGE,  JJ.,  concur. 


and 


(99  s.  a  u 
HERBERT  v.  GRIFFITH,  Mayor,  et  aL 
(No.  8932.) 

(Supreme  Court  of  South  Carolina.     Sept  22, 
1914.)      . 

1.  MUHICIPAI,  COBPOBATIONB  (J  918*)  —  MU- 
NICIPAL Bonn  Election  —  Fktition  and 
Ballots — Sxpabate  Subuibsion  or  Quks- 

TIONB. 

Under  Civ.  Code  1912,  §  3050,  providing 
for  special  elections  on  the  issuance  of  municipal 
bonds  for  "waterworks  or  sewerage,"  petitions 
and  ballots  for  an  election  on  the  Issuance  of 
bonds  for  waterworks  and  sewerage  invalidated 
the  election,  where  they  contained  no  separate 
statement  of  the  amount  to  be  expended  for 
each. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1919-1923;  Dec. 
Dig.  §  918.  •] 
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".  MTJNICITAI,    CoBPOSATIOmi    (S    918*)— Mu- 

NioiPAL  Bond  Election — Tna  Polls  Rk- 

MAJN   O  PE  N 

Civ.  Code  1912,  §  3091,  providing  that  the 
polls  shall  remain  open  from  8  a.  m.  antil  8 
p.  m.,  applies  to  special  elections  held  in  the 
city  of  Columbia  on  the  question  of  the  issu- 
ance of  municipal  bonds. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1919-1923;  Dec. 
Dig.  §  918.*] 

3.  Municipal  Cobporationb  (j  911*) — IjIMi- 

TATION  ON  Indebtedness — "Maintenancj;." 

The  repair  of  waterworks  is  "maintenance" 

within  the  constitutional  provision  anthorizing 

the  issuance  of  bonds  for  the  maintenance  of 

waterworks  plants. 
[Ed.   Note.— For   other  cases,   see   Municipal 

Corporations,  Cent.  IMg.  g$  1899,  1901;    Dec. 

Dig.  §  911.*] 
For  other  definitions,  see  Words  and  Phrases, 

First  and  Second  Series,  Maintenance.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  W.  A.  Holman,  Special 
Judge. 

Injunction  by  B.  B.  Herbert  against  L.  A. 
Griffith,  Mayor,  and  others.  From  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

Arthur  Metts,  Jr.,  of  Golnmbia,  Cor  appel- 
lant O.  P.  Logan,  City  Atty.,  and  Shand, 
Benet,  Shand  &  McGowan,  all  Of  Colombia, 
for  respondents. 

HYDRICK,  J.  Under  the  provisions  of 
section  8050  of  the  ClvU  Code  of  1912,  an 
election  was  held  tn  the  city  of  Colnmbia 
on  the  question  of  issuing  1500,000  of  bonds. 
The  ballots — some  having  the  word  "Tea" 
and  some  the  word  "No"  printed  thereon — 
reed  as    follows: 

"For  the  purpose  of  enlarging,  extending  and 
repairing  its  waterworks,  waterworks  system 
and  plant,  its  sewerage  system  and  plant,  shall 
the  city  of  Columbia  issue  coupon  bonds  as 
provided  by  law  to  the  amount  of  five  hun- 
dred tliousand  dollars,  or  so  much  thereof  as 
may  be  legally  issued  by  said  city." 

The  result  was  in  favor  of  Issuing  the 
bonds. 

The  plaintiff  seeks  to  enjoin  the  Issue  on 
four  grounds: 

"(1)  That  the  petitions  requesting  the  elec- 
tion and  the  ballots  voted  at  the  election  called 
for  an  issue  of  ^.'lOO.OOO  in  bonds  for  the  purpose 
of  enlarging,  extending,  and  repairing  its  water- 
works, waterway  system  and  plant,  its  sewerage 
system  and  plant,  without  a  separate  statement 
in  petition  and  ballots,  and  a  separate  vote  upon 
the  amount  to  be  expended  for  enlarging  and  ex- 
tending, the  amount  to  be  expended  for  repairs, 
the  amount  to  be  expended  for  waterworks  sys- 
tem and  plant,  and  the  amount  to  be  expended 
for  sewerage  system  and  plant.  (2)  That  the 
polls  on  the  day  of  the  election  were  opened  one 
hour  earlier  than  permitted  by  law,  and  closed 
four  hours  sooner,  being  open  from  7  a.  m.  un- 
til 4  p.  m.,  instead  of  from  8  a.  m.  to  8.  p. 
ro.  (3)  That  the  amount  of  this  proposed  bond 
issue,  together  with  the  now  outstanding  bonded 
indebtedness  of  the  dty  of  Columbia,  is  in  ex- 
cess of  8  per  cent  of  the  taxable  value  of  the 
<-ity  of  Columbia,  and  the  Constitution  does  not 
permit  such  excess  of  indebtedness  where  the 
proceeds  of  the  proposed  issne  are  to  t>e  used  in 
pnrt  for  'repairs.'    (4)  That  the  proposed  sink- 


ing fund  is  not  suCBcient  to  meet  the  require- 
ments of  the  Constitution." 

[1  ]  As  to  the  first  ground,  the  respondents 
allege  In  their  answer  that  the  waterworks 
plant  and  sewerage  system  are  one  and  In- 
separable, each  being  necessary  to  the  other ; 
that  the  same  plant  furnishes  water  for  do- 
mestic and  other  uses,  and  for  the  discharge 
of  sewerage.  It  being  Impossible  to  ascertain 
the  amount  used  for  these  respective  pur- 
poses ;  that  It  Is  impossible  to  ascertain  what 
proportion  of  the  enlargement  of  the  water 
plant  wUI  he  for  the  purpose  of  operating 
sewers,  and  Impossible  to  enlarge  Its  sewerage 
system  without  a  corresponding  extension  of 
Its  water  supply.  This  contention  Is  plausi- 
ble, but  not  sound.  It  appears  from  the  rec- 
ord that  the  city  of  Colnmbia  had  a  water 
plant  40  years  before  it  had  a  sewerage  sys- 
tem. The  statute  under  which  these  bonds 
were  voted  provides  for  the-  Issuing  of  bonds 
"for  the  purchasing,  repairing,  or  Improving 
of  city  or  town  hall,  or  park  or  grounds 
therefor,  markets  and  guardhouse,  enlarging, 
extending  or  establishing  electric  light  plants 
or  other  lights,  or  waterworks  or  sewerage." 
It  will  be  seen  that  the  various  purposes  for 
which  bonds  may  be  Issued  are  stated  in  the 
alternative,  which  indicates  that,  to  the  leg- 
islative mind,  they  are  susceptible  of  separate 
and  Independent  consideration.  It  must  not 
be  Inferred  from  this  that  each  of  these  al- 
ternative purposes  must  necessarily  be  sub- 
mitted separately.  Where  two  or  more  of 
them  are  closely  connected  with  the  principal 
purpose,  the  reason  for  a  separate  submis- 
sion would  be  wanting.  For  Instance,  there 
would  be  no  valid  objection  to  the  sulnnls- 
slon  of  a  proposition  to  vote  bonds  to  pur- 
chase, repair,  and  extend  an  existing  water 
plant,  for  they  all  effect  one  purpose,  that  of 
supplying  the  people  with  water.  But  In 
the  case  at  bar,  the  purposes  are  different, 
and  the  very  mischief  may  result  which  the 
mle  requiring  tbe  separate  submission  of 
such  questions  was  intended  to  prevent  To 
illustrate:  A  citizen  who  wants  water  for 
domestic  use  and  fire  protection  may  have 
felt  Impelled  to  vote  for  the  issue,  though  If 
separated  he  would  have  voted  against  the 
sewerage  proposition.  This  very  groimd  up- 
on which  respondents  seek  to  distinguish  this 
case  from  the  principles  heretofoVe  decided 
by  this  court  was  considered  and  decided  ad- 
versely to  their  contention  In  Johnson  v.  Rod- 
dey,  83  S.  C.  462,  65  S.  E.  626.  In  that  case 
the  present  Chief  Justice  said: 

"The  petitioners  rely  upon  the  proposition 
that  the  sewerage  system  and  waterwcrlu  are 
one  and  the  same,  and  that  it  is  not  necessary 
to  ascertain  what  amount  should  be  turned 
over  to  the  sewerage  commission,  or  what  por- 
tion to  petitioners." 

Then,  after  quoting  the  statute  under 
which  the  bonds  were  voted,  and  showing 
that  It  was  worded  alternatively,  as  section 
3050  has  been  shown  to  be,  he  proceeded: 
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"The  power  conferred  upon  the  municipality 
to  contract  for  the  erection  of  plants,  either  for 
waterworks,  or  sewerage,  or  lighting  purposes, 
one  or  hoth,  clearly  shows  It  was  the  intention 
of  the  statute  that  the  several  plants  should  be 
regarded  as  aepaiate  and  independent,  and  that 
the  qualified  electors  should  have  the  oppor- 
tunity of  voting  separately  for  the  issuance  of 
bonds  for  the  ertctlon  of  pUnts,  either  for  water- 
works, or  sewerage,  or  lighting  purposes,  one 
or  lx>th.  The  manner  in  which  the  question  was 
submitted  to  the  qualified  electors  deprived  them 
of  such  right.  If  the  construction  of  the  stat- 
ute, for  which  the  petitioners  contend,  should 
prevail,  it  would  confer  upon  them,  and  not  up- 
on the  qualified  electors,  the  power  to  determine 
the  amount  that  should  be  expended  in  the  erec- 
tion of  a  plant  for  waterworks,  and  what 
amount  in  the  Installation  of  a  sewerage  sya- 
tem." 

Tbat  case,  and  tbe  cases  of  Rosa  v.  Lips- 
comb, 83  S.  C.  136,  66  S.  E.  461,  137  Am.  St 
Rep.  794,  Chase  y.  Gilbert,  S3  S.  C.  546.  66  S. 
E.  735,  and  State  t.  Braslngton,  83  S.  G  447, 
76  S.  E.  1086,  are  conclusive  of  the  Question. 

Respondents  contend  further  that  this  case 
may  be  distinguished  from  Johnson  v.  Rod- 
dey  on  the  ground  that,  In  this  case  the  fact 
alleged  that  the  two  systems  are  one  and  in- 
separable is  admitted,  while  in.  that  case  it 
was  not  an  admitted  fact,  bat  only  an  arg^i- 
ment  But  respondents  cannot  indissolubly 
unite  by  allegation  or  proof  things  which  in 
their  nature  and  by  legislative  enactment 
have  been  made  separate.  The  intention  of 
the  Iiegislature  with  regard  to  the  matter 
has  been  declared  by  the  court,  and  effect 
must  be  given  that  intention,  until  a  different 
intention  is  expressed  by  the  Legislature  it- 
self. 

[2]  As  to  the  second  ground,  section  3091, 
Civil  Code  1912,  la  applicable  to  elections 
held  in  the  dty  of  Columbia  on  municipal 
questions,  and  it  provides  that  the  polls  shall 
be  open  from  8  a.  m.  until  8  p.  m. 

[3]  There  is  no  merit  in  the  third  ground. 
The  Constitution  provides  tbat  bonds  may  be 
issued  for  "maintenance"  of  the  plant  Re- 
pairing Is  maintaining. 

As  to  the  fourth  ground,  the  ninking  fund 
provided  is  sufficient 

Reversed. 

GARY.  O.  J.,  and  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 

(99  S.  C.  8)    .  •    ""■■"■ 

WEEKS  et  aL  v.  BRYANT,  Mayor,  et  aL 
(No.  8933.) 

(Supreme  Court  of  South  Carolina.     Sept  22, 
1914.) 

MUNIOIPAI.  CORPOBATIONB    (|   907*)— MONIOl- 

PAL  Bond  Election  —  Couuibsionebs  of 

Pusuc  Works— SxATtTTES. 

The  act  providing  for  the  commission  form 
of  city  government  does  not  abrogate  the  stat- 
ute, which  provides  that  at  a  municipal  bond 
election  the  commissioners  of  public  works  shall 
be  elected,  and  prescribes  their  powers  and 
duties. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1895';  Dec.  Dig.  S 
!K)7.»] 


Appeal  from  Common  Pleaa  (^Itcalt  Court 
of  Orangeburg  County;  I.  W.  Bowman, 
Judge. 

Action  by '  John  X.  WeekB  and  otheia 
against  R.  F.  Bryant,  Mayor,  and  others. 
From  Judgment  for  defendants,  plaintiffs  ap- 
peaL   Reversed. 

J.  Stokes  Salley,  of  Orangeburg,  for  appel- 
lants.    Wm.  I4.   Glaze,  of  Orangeburg,  for 

respondents. 

HYDRICK,  J.  The  principal  Questioii  in 
this  case,  which  is  tmised  by  the  first  excep- 
tion, is  decided  by  the  case  of  Herbert  r. 
Griffith,  82  S.  E.  986,  recently  filed. 

The  third  exception  la  also  sustained.  The 
statute  under  which  such  bonds  may  be  is- 
sued diatlhctly  provldea  that,  at  the  election 
for  bonds,  the  commissioners  of  public  works 
shall  be  elected,  and  prescribes  their  iwwers 
and  duties.  There  is  nothing  in  the  act  pro- 
viding a  commission  form  of  government 
which  expressly  or  Impliedly  abrogates  that 
provision  of  the  statute. 

Judgment  reversed. 

GARY,  C.  X,  and  WATTS,  FRASEIR,  and 
GAGE,  JJ.,  concur. 

"''°*"°""  (»B  8.  c.  US) 

McLEAN  T.  OROnCH  et  aL    (Na  8966.) 

(Snpreme  Court  of  South  Carolina.     Sept  28, 
1914.) 

1.  JcDiciAii  Bales  (i  89*)— Masteb'b  Dxxd— 
Vacation— GsouKDs—lN'ADKQnATx  Oonsid- 

EBATION. 

Inadequacy  of  consideration  la  not  sufficient 
of  itself  to  set  aside  a  master's  deed,  based  on 
a  sale  at  public  auction  under  court  order. 

[Ed.  Note.— For  other  cases,  see  Judidal 
Sales,  Cent  Dig.  g  77;    Dec.  l5ig.  i  39.*] 

2.  JUDICLAL    SaLIS    (I    47*)— CONFIBKATIOII— 

Omission— Effect. 

An  objection  that  a  Judicial  sale  of  real 
property  had  not  been  properly  confirmed  could 
only  be  made  in  the  action  or'  proceeding  in 
which  the  sale  was  made,  and  not  in  a  subse- 
quent suit  for  partition. 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  |  89;   Dec.  Dig.  |  47.*] 

3.  Deeds  ({  133*)  —  Gonstbuctior  —  Estates 
Create  o— Remain  debs. 

Certain  land  was  conveyed  to  B.  as  trustee 
for  the  sale  and  separate  use  of  C.  during  ber 
life,  and  at  her  death  to  her  issue  then  living; 
the  issue  of  a  deceased  child  taking  among  them 
the  share  to  which  their  parent  would  have  been 
entitled  had  he  or  she  been  then  living.  Held, 
that  the  children  of  C.  were  contingent  remain- 
dermen of  the  property,  and  as  such  during  C.'a 
life  were  authorized  to  morteage  their  Interest, 
which  could  be  sold  under  foreclosure  proceed- 
ings prior  to  C.'s  death. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {§  368-371;    Dec.  Dig.  |  133.*] 

Watts,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  (Tonit 
of  Newberry  County. 

"To  be  officially  reported." 

Action  by  Viola  McLean  against  B.  W. 
Crouch  and  others.    A  Judgment  for 'plaintiff 
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MciLEiAK  T.  CROUCH 


was  rendered  Cm  the  report  of  a  master,  and 
det^idant  Bettle  Havlrd  appeals.    Affirmed. 

The  following  is  the  report  of  the  master: 

The  aboTe-«ntitled  matter  was  referred  to  me 
to  take  teotimony  and  reiwrt  on  all  issues  of 
law  and  fact,  with  leave  to  report  any  special 
matter. 

This  is  an  action  brought  by  the  plaintiff, 
Yiola  McLean,  to  partition  25  acres  of  land 
lying  in  the  town  of  Prosperity,  formerly  known 
as  the  Tillage  of  Frog  Level.  This  land  was 
conveyed  by  James  Gaimtt  on  January  13,  1868, 
to.  William  Bridges,  Jr.,  as  trustee  in  special 
trust  for  the  sale  and  separate  use  of  Clarissa 
Bridges,  during  her  life,  and  at  her  death  to 
her  issue  then  living;  the  issue  of  a  deceased 
child  taking  amongst  them  the  share  to  which 
their  parent  would  have  been  entitled  had  he  or 
she  been  then  living. 

Clarissa  F.  Bridges,  the  tenant,  died  on  June 
22,  1912,  leaving  as  her  only  issue  living  the 
plaintiff,  Viola  McLean,  and  the  defendant 
Bettie  Havird.  Prior  to  the  death  of  Clarissa 
F.  Bridges,  the  defendant,  Bettie  Havird,  mort- 
gaged her  mterest  by  various  mortgages  to  dif- 
ferent parties.  One  -  of  these  mortgages  was 
foreclosed,  making  the  other  mortgagees  parties 
in  the  case  of  the  Bank  of  Columbia,  plain- 
tiff, against  the  Havird  Company  et  aL  Under 
this  foreclosure  proceeding  the  interest  of  Bet- 
tie  Havird  was  sold  at  public  auction  br  said 
master  for  Newberry  county,  on  sale  day  In 
December,  1911,  prior  to  the  death  of  the  life 
tenant,  Clarissa  F.  Bridges.  At  this  foreclo- 
sure «ale  the  interest  of  Bettie  Havird  was 
purchased  by  B.  W.  Crouch  for  $300,  be  being 
the  highest  bidder  at  that  price,  and  he  com- 
plied with  the  terms  of  sale  by  paying  all  cash, 
and  a  deed  was  given  him  by  me. 

After  the  death  of  Clarissa  F.  Bridges,  this  ac- 
tion was  commenced  by  the  plaintiff  against  the 
defendant  B.  W.  Crouch  and  his  codefendants 
for  partition  of  the  land;  the  plaintiif  alleg- 
ing ne  facts  to  show  why  all  these  parties  were 
made  defendants.  The  defendant  B.  B.  Hair 
answered  the  complaint,  alleging  that  he  was 
the  owner  of  and  entitled  to  one  acre  of  said 
land,  which  is  described  in  his  answer,  on  ac- 
count of  having  a  deed  from  Clarissa  F.  Bridges, 
Viola  McLean,  and  Bettie  Havird.  I  will  state 
here  that  there  was  no  testimony  to  contradict 
this  claim  of  B.  B.  Hair,  and  he  is  entitled  to 
this  one  acre,  as  described  in  his  answer  and 
the  testimony  herein. 

The  defendant  B.  W.  Crouch  answered,  set- 
ting up  his  claim  to  a  one-half  undivided  in- 
terest in  the  25  acres.  The  defendant  the  Bank 
of  Prosperity  answered  the  complaint  and  set  up 
two  mortgages,  and  claimed  that  same  should 
be  paid  out  of  the  interest  of  Viola  McLean  in 
this  action.  The  defendant  Bettie  Havird  an- 
swered the  complaint,  alleging  that  her  code- 
fendant  B.  W.  Crouoh  was  not  entitled  to  any 
interest  in  this  property,  but  that  she  and  her 
sister  Viola  McLean  were  the  owners  thereof 
in  equal  shares. 

The  first  reference  before  me  was  held  on  the 
day  of  Juljf,  1913,  at  which  time  the  at- 
torney for  the  defendant  Bettie  Havird  moved 
that  the  attorney  for  B.  W.  Crouch  and  Bank 
of  Prosperity  be  required  to  serve  him,  as 
attorney  for  Bettie  Havird,  with  both  the  an- 
swer of  B.  W.  Crouch  and  that  of  the  Bank 
of  Prosperity.  This  order  was  granted,  and 
the  said  answer  was  reqtiired  to  be  served 
on  the  attorney  for  Bettie  Havird  on  or  before 

the day  of  July,  1918,  and  he  was  given 

from  the  25th  day  of  July,  191S,  to  answer 
same.  The  reference  then  adjourned  until  the 
6th  day  of  August,  1913. 

After  the  reference  was  called  on  the  6th  day 
of  August,  the  attorney  for  the  Bank  of  Pros- 
perity moved  to  strike  out  the  reply  of  Bettie 
Havird  to  its  answer  on  the  ground  that  no  re- 
lief was  claimed  against  Bettie  Havird  by  the 
answer  of  the  Bank  of  Prosperity,  and  on  the 


further  ground  that,  so  far  as  the  mortgafgea 
of  the  Bank  of  Prosperity  were  concerned  as 
against  Bettie  Havird,  they  had  already  been 
adjudicated  in  the  foreclosure  case  of  the  Bank 
of  Columbia  against  the  Havird  Company  et  al. 
After  argument  I  sustained  this  motion.  The 
attorney  for  Viola  McLean  then  made  a  motion 
to  be  allowed  to  reply  to  the  answer  of  the 
Bank  of  Prosperity,  which  motion  I  overruled 
on  the  ground  that  his  time  for  replying  was  out, 
and  that  his  motion  did  not  comply  with  the 
statute  following  answers  after  tue  time  had 
expired.  I  then  commenced  the  taking  of  the 
testimony. 

Some  of  the  testimony  attacking  the  execution 
of  the  notes  and  mortgages  of  the  Bank  of 
Prosperity  I  overruled  as  incompetent,  as  no 
issue  bad  been  raised  as  to  the  proper  execu- 
tion of -same.  This  testimony  was  taken  down 
by  men  under  the  head  of  objected  testimony, 
as  required  by  the  statute,  and  is  herewith 
submitted  along  with  the  other  testimony  as  a 
part  of  this  report  After  the  reply  of  Bettie 
Havird  to  the  answer  of  the  Bank  of  Prosperity 
was  overruled  by  me,  and  as  there  was  no  is- 
sue aa  to  the  validity  of  the  notes  and  mortgages 
of  the  Bank  of  Prosperity  as  againat  Viola 
McLean,  I  find  that  the  Bank  of  Prosperity  is 
entitled  to  the  relief  asked  in  its  answer,  find 
that  there  is  still  due  and  owing  on  its  notes  and 
mortgages  the  sum  of  $131.27,  with  interest 
from  the  25th  day  of  August,  A.  D.  1913,  at  the 
rate  of  8  per  cent  per  annum,  and  $13.12  at- 
torney's fees.  I  find  that  said  mortgage  should 
attach  to  the  share  of  Viola  McLean  when  the 
land  is  partitioned  for  the  amount  named. 

The  only  other  issue  raised  in  the  case  was 
the  issue  between  Bettie  Havird  and  B.  W. 
Crouch  as  to  the  validity  of  B.  W.  Groudi's 
deed  and  as  to  his  interest  in  the  property.  The 
defendant  Bettie  Havird  attacked  B.  W. 
Crouch's  right  as  set  up  in  the  complaint  and 
his  answer,  as  I  see  it,  on  three  grounds:  First, 
because  the  deed  to  B.  W.  Crouch  was  without 
sufficient  consideration ;  second,  because  the  sale' 
bad  never  been  confirmed  by  tiie  court;  third, 
because  it  purported  to  sell  the  interest  of  Bet- 
tie Havird  before  the  death  of  the  life  tenant 

[II  Considerable  testimony  was  produced 
showing  the  value  of  a  one-half  interest  in  tllia 
tract  oi  land.  I  find  that  inadequate  consider- 
ation is  not  sufficient  to  set  aside  a  deed  made 
at  a  public  sale  under  an  order  of  the  court 
The  cases  of  Ex  parte  Alexander,'  35  S.  C.  416, 
14  S,  E.  854,  Ex  parte  CoUey,  69  S.  C.  164, 
48  S.  B.  92,  and  Connor  v.  McCoy,  83  S.  C. 
174,  65  S.  E.  257,  clearly  show  that  inade- 
quate consideration  alone  is  not  sufficient  to  set 
aside  a  deed  based  on  a  sale  at  public  auction 
under  an  order  of  the  court  As  the  evidence 
did  not  show  anything  else  except  mere  inade- 
quacy of  consideration,  I  find  that  said  deed 
must  stand. 

[2J  As  to  the  fact  that  this  sale  to  B.  W. 
Crouch  has  never  been  confirmed  by  order  of  the 
court,  this  cannot  avail  the  defendant  Bettie 
Havird  in  this  action.  If  she  has  any  remedy, 
or  if  she  can  show  why  such  sale  should  not 
be  confirmed,  she  will  have  to  set  same  up  in 
the  action  <i  the  Bank  of  Columbia  against 
the  Havird  Company,  in  which  the  said  sale 
was  made. 

[3]  As  to  the  contention  of  Bettie  Havird  that 
no  sale  of  her  interest  could  be  made  that  would 
carry  with  it  titie,  prior  to  the  death  of  the 
life  tenant  I  find  that  the  law  does  not  sup- 
port this  contention.  Under  the  construction  I 
place  upon  the  deed  from  James  Gauntt  to  Wil- 
liam Bridges,  Jr.,  as  trustee,  under  which  all 
parties  to  this  action  are  claiming,  the  plaintiff, 
Viola  Mcljean,  and  defendant  Bettie  Havird  had 
a  contingent  interest  in  said  property;  in  other 
words,  they  were  contingent  remaindermen.  Un- 
der the  case  of  Bank  of  Garlington,  54  S.  C^  413, 
32  S.  E.  513,  and  the  cases  therein  cited,  and 
under  the  case  of  Beall  Co.  v.  Weston,  83  S.  C. 
497,  63  2S.  E.  823,  it  is  clear  that  a  contingent 


Digitized  by 


^^oogle 


990 


82  BOUTHEASTKRN  KKPOKTEB 


(S.C 


remainderman  can   mortgage  bis  interest,   and 
the  same  can  be  sold  prior  to  the  death  of  the 
life  tenant. 
I  therefore  find: 

(1)  That  the  defendant  B.  B.  Hair  has  title 
to  the  one  acre  described  in  his  answer  and  the 
testimony,  which  was  conveyed  to  him  by  Clar- 
issa F.  Bridges,  Viola  McLean,  and  Bettie  Ha- 
vird  by  the  deed  introduced  in  evidence. 

(2)  I  find  that  there  is  a  balance  due  on  the 
notes  and  mortgages  of  the  Bank  of  Prosperity 
$131.27,  with  interest  from  the  25th  day  of 
Angust,  A.  D.  1913,  at  the  rate  of  8  per  cent 
per  annum,  and  $13.12  attorney's  fees,  and  that 
the  said  mortgage  should  attach  to  and  be  a 
lien  on  the  interest  of  Viola  McLean  in  the  bal- 
ance of  25  acres  after  cutting  off  the  one  acre 
owned  by  the  said  B.  B.  Hair. 

(3)  That  the  said  Viola  McLean  Is  the  owner 
of  and  entitled  to  an  undivided  one-half  inter- 
est in  the  said  balance  of  25  acres  after  cutting 
oft  the  one  of  B.  B.  Hair;  and  that  the  said 
B.  W.  Crouch  is  the  owner  of  and  entitled  to 
the  other  one-half  undivided  interest  in  the 
said  25  acres ;  and  that  the  plaintiff  is  entitled 
to  partition  of  said  balance  of  26  acres  between 
herself  and  said  B.  W.  Crouch. 

Lambert  Jones,  3.  B.  Hunter,  and  H.  G. 
HoUoway,  all  of  Newberry,  for  appellant.    G. 

0.  Sale,  of  Newberry,  for  respondent 

OABT,  C.  J.  His  honor  the  circuit  Judge 
confirmed  the  report  of  the  master  for  the 
reasons  therein  stated,  which  are  satisfactory 
to  this  court 

Judgment  afiSrmed. 

HYDRICK,  FRASER,  and  GAGE.  JJ.,  con- 
cur with  the  Chief  Justice.  WATTS,  J.,  dis- 
sents. 

(99  S.  C.  66) 

Ez  parte  JACKSON. 
PRICE  T.  HAYES  et  al.     (No.  8940.) 

(Supreme  Ourt  of  South  Carolina.    Sept  24, 
1914.) 

1.  Abatement  and  Revivai.  ({  75*)— Ruu; 
TO  Show  Cause  —  Retubr  —  Conclusive- 
ness. 

Th|e  rule-  that  the  return  in  a  mandamus 
proceeding,  if  not  traversed,  must  be  accepted 
as  true  does  not  apply  to  the  return  to  a  rule 
to  show  cause  why  an  action  should  not  be 
revived  after  the  death  of  a  party. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  SI  441,  44&-465,  467- 
482;    Dec.  Dig.  §  76.*] 

2.  Abatement  and  Revivai,  (|  76*)— Effect 
or  Revival. 

Where  an  order  reviving  an  action  in  the 
name  of  the  assignee  of  the  deceased  plaintiff 
did  not  attempt  to  decide  any  of  the  material 
and  substantial  issues,  bnt  reserved  those  is- 
sues to  be  tried  and  determined  later,  and  gave 
defendants  the  right  to  demur  or  answer  or  to 
move  to  have  any  of  the  allegations  of  the  com- 
plaint made  more  definite  or  certain  or  to 
strike  out  any  part  thereof,  the  granting  of  the 
order  did  not  deprive  defendants  of  any  sub- 
stantial right. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  C!ent  Dig.  {{  483-487 ;  Dec.  Dig. 
I  78.*] 

Appeal  from  General  Sessions  Circuit 
Court  of  Dillon  (bounty;  Frank  B.  Gary, 
Judge. 

Action  by  Sarah  Ann  Price  against  W.  D.  B. 


Hayes  and  others,  pending  which  plaintiff 
died.  From  an  order  reviving  the  action  in 
the  name  of  E.  Thomas  Jackson,  defendant? 
appeal.    Affirmed. 

The  order  reviving  the  action  was  as  fol- 
lows: 

This  is  a  petition  to  revive  an  action  in- 
stituted by  Sarah  Ann  Price  against  a  num- 
ber of  defendants,  which  action  abated  by 
reason  of  the  death  of  the  plaintiff.  The  ap- 
plication is  made  by  E.  Thomas  Jackson,  wbo 
alleges  that  he  is  the  assignee  of  Sarah  Ann 
Price,  and  is  entitled  to  have  the  action  re- 
vived and  continued  in  his  name;  The  appli- 
cation is  resisted  principally  on  the  ground 
that  the  action  was  personal  to  the  plaintiff, 
and  is  not  such  action  as  could  be  revived  or 
contlnned  in  the  name  of  the  personal  rep- 
resentative of  the  plaintiff.  The  attorneys 
who  resist  the  motion  make  the  following 
statement  concerning  the  original  complaint: 

"The  complaint  in  this  action  states  two 
causes  of  action.  (The  first  cause  of  action 
really  contains  two  causes  of  action,  to  wit: 
a.  A  resulting  trust  in  reference  to  certain 
lands,  b.  The  money  demanded  for  the  con- 
version of  the  proceeds  of  two  sales  of  land 
made  by  the  testator.) 

"(1)  Two  thousand  four  hundred  and  sixty 
dollars  to  A.  L.  David,  November  24,  1898. 

"(2)  Five  hundred  and  nineteen  doliara  to 
O.  C.  Hayes,  November  20,  1895. 

"The  second  cause  of  action  seeks  to  set  aside 
the  will  of  the  testator,  in  that  it  is  alleged 
that  he  devised  a  greater  part  than  one-fourth 
of  his  property  to  one  W.  M.  Rising  in  contra- 
vention of  section  2487  of  the  Code." 

Possibly  the  second  cause  of  action  does 
not  survive,  but  it  Is  not  necessary  at  this 
time  to  dispose  of  this  question,  and  I  do 
not  undertake  to  do  so. 

It  is  clear,  however,  that  the  alleged  first 
cause  of  action  does  not  survive,  and  this  is 
suffldent  to  continue  the  case  In  the  name  of 
the  personal  representative  or  assignee  of 
the  deceased  plaintiff,  with  this  reservation, 
however,  that  the  defendants  or  any  of  them 
have  the  right  to  move  to  strike  out  any  al- 
legations In  the  complaint  that  they  think 
should  be  stricken  out  for  any  reason,'  or  to 
demur  to  any  allegations  of  the  complaint  as 
not  constituting  a  cause  of  action.  In  other 
words,  all  of  the  rights  of  the  defendants  un- 
der the  Code,  with  reference  to  settling  the 
issues  to  be  tried,  are  reserved. 

It  may  be  that  the  matter  set  up  in  the  re- 
turn is  Bufllclent  to  defeat  the  whole  cause 
of  action,  but  this  matter  goes  to  the  merits 
of  the  case  rather  than  to  the  question  of 
whether  or  not  there  should  be  a  revival  and 
continuation. 

It  is  therefore  ordered,  adjudged  and  de- 
creed that  the  action  entitled  Sarah  Ann 
Price,  Plaintiff,  v.  William  D.  B.  Hayes  et  al.. 
Defendants,  which  heretofore  abated  by  rea- 
son of  the  death  of  the  said  plalntfif,  be,  and 
the  same  is,  revived  and  continued  in  the 
name  of  E.  Thomas  Jackson,  as  plaintiff,  with 
the  right  reserved  to  the  defendants  or  any 
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of  them  to  answer  or  demur  or  make  any  mo- 
tion In  reference  to  the  allegations  of  the 
complaint  that  may  appear  to  them  advisable, 
and  with  the  right  to  tiie  plain tUf  to  move  to 
amend  the  complaint  as  be  may  be  advised. 

Gibson  &  MuUer,  of  Dillon,  and  M.  O. 
Woods,  of  Marion,  for  appellants.  Geo.  H. 
Edwards  and  J.  R.  Coggsball,  both  of  Dar- 
lington, for  respondent. 

WATTS,  J.  Huj3»  p.  Price  died  in  1904, 
living  of  force  bia  last  will  and  testament, 
which  was  duly  admitted  to  probate  In  com- 
mon form  In  the  probate  court  for  Marlon 
county,  of  which  Dillon  county  was  then  a 
part  In  1908  his  widow,  Sarah  Ann  Price, 
institnted  an  action  to  set  aside  the  will  upon 
the  grounds  set  forth  in  thft  complaint,  and, 
after  Institution  of  this  action,  Sarah  Ann 
Price  died  in  1009.  Upon  these  facte  being 
brought  to  the  attention  of  the  court,  a  rule 
to  show  cause  was  Issued  by  his  honor,  Judge 
De  Vore,  to  show  cause  why  the  action  should 
not  be  revived  in  favor  of  E.  Thomas  Jack- 
son. The  defendante  made  return  to  the 
rule,  and  the  cause  was  heard  by  his  honor, 
Frank  B.  Gary,  at  the  November  term  of  the 
court,  1913,  and  he  granted  an  order  reviving 
the  action  in  the  name  of  E.  Thomas  Jackson. 
This  order'  should  be  set  out  and  embodied 
in  the  report  of  the  case.  From  this  order 
the  defendants  appeal. 

[1]  Exceptions  1,  2,  and  3  raise  the  same 
question,  that  his  honor  was  in  error  in  re- 
viving the  first  cause  of  action  because  it  ap- 
pears that  the  return  made  to  the  rule  to 
show  cause  ^as  not  traversed,  and  should 
have  been  taken  as  true  as  to  the  allegations 
therein  contained,  and  the  fifth  exception 
raises  the  same  point  as  to  both  causes  of 
action.  These  exceptions  must  be  overruled 
as  to  the  return.  Even  though  not  traversed 
in  a  proceeding  of  this  character,  it  cannot 
be  accepted  as  being  true.  This  la  not  a  pro- 
ceeding in  mandamus  where  that  rule  pre- 
vails. 

[2]  The  question  before  bis  honor  was  the 
competency  of  the  parties  to  revive  and  the 
sufficiency  of  the  application.  The  force  and 
effect  of  Judge  Gary's  order  was  to  revive 
both  causes  of  action,  and  he  did  not  attempt 
to  decide  any  of  the  material  and  substantial 
issues  of  fact  that  arose  under  the  pleadings 
in  the  case  and  what  would  be  decisive  of 
these  Issues,  but  was  careful  to  reserve  to  the 
parties  all  of  these  Issues  to  be  tried  and  de- 
termined later  upon  the  facts  proven  under 
the  Issues  made  and  to  be  made  by  the  plead- 
ings, and  the  defendants  were  given  the  right 
to  fully  demur  or  answer  any  of  the  allega- 
tions made  or  to  move  to  have  any  of  the  al- 
legations of  the  complaint  made  more  definite 
or  certain  or  to  strike  out  any  part  thereof. 
By  bis  order  he  simply  revived  the  action 
and  left  it  for  future  determination  for  the 
court  to  try  the  actions  upon  the  issues  made 


and  to  be  made.  The  granting  of  the  order 
by  his  honor  does  not  deprive  the  appellants 
of  any  substantial  right;  they  are  allowed 
by  the  order  to  interpose  any  defense  they 
may  have  to  the  alleged  cause  of  action  and 
to  try  the  cause  on  its  merits  and  to  make 
such  defense  as  they  have  and  see  fit  and 
proper. 

All  oir  the  exceptions  are  overruled. 

Judgment  affirmed. 

GART,  C.  J.,  and  HYDBICE.  FBASER, 
and  GAGE],  JJ.,  concur. 

(99  S.  0.  U) 
HARTLEY  ▼.  BLEASE  et  bL    (No.  8944.) 

(Supreme  Court  of  Sonth  Carolina.     Sept.  24, 
1914.) 

Habbas  CoBPtJS  (J  90*)— CtrarroDT  or  Child— 
Right  or  Pabbnt— Errscr  or  Divobok  De- 

CBEE. 

Where  in  divorce  the  husband  was  granted 
custody  of  a  minor  child  of  the  marriage,  and 
the  wife  snbseiiiiently  kidnapped  the  child,  proof 
of  the  decree  is  evidence  of  the  husband's  moral 
fitness  to  care  for  the  child,  and,  unless  Ms  con- 
duct since  had  l)een  such  as  to  render  him  an 
unfit  guardinn,  he  should  In  a  proceeding  for  the 
recovery  of  his  child  be  awarded  Its  custody. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  $  84 ;  Dec  Dig.  §  99.*] 

Fraser,  J.,  dissenting. 

Appeal  from  Conunon  Pleas  Circuit  Court 
of  Lexington  Ck)unty ;  J.  W.  De  Vore,  Judge. 

"To  be  officially  reported." 

Application  by  L.  B.  Hartley  for  a  writ  of 
habeas  corpus  to  secure  the  custody  of  Julian 
Hartley,  a  minor,  directed  against  Leila 
Blease,  alias  Leila  Hartley,  and  A.  H.  Blease. 
From  a  Judgment  granting  the  custody  of  the 
minor  to  A.  H.  Blease,  petitioner  appeals. 
Judgment  reversed. 

E.  L.  Asbill,  of  Leesville,  for  appellant. 
Barrett  Jones,  of  Batesburg,  for  respondente. 

GARY,  C.  J.  Tbls  is  an  appeal  from  an 
order  awarding  the  custody  of  an  infant  to 
his  grandfather,  on  the  ground  that  neither 
his  father  nor  mother  was  a  fit  person  to  be 
Intrusted  with  his  custody.  The  petition  con- 
tains the  following  allegations: 

"That  your  petitioner  is  the  father  of  Julian 
Hartley,  an  infant  nine  years  old;  that  Leila 
Blease,  formerly  Leila  Hartley,  is  the  mother  of 
the  said  Julian  Hartley ;  that  this  petitioner 
and  Leila  Blease  separated  some  years  ago,  and 
that  now  this  petitioner  is  divorced  from  the 
said  Leila  Blease;  that  on  or  about  the  23d 
day  of  February,  1912,  the  custody  of  the  said 
Julian  Hartley  was  duly  awarded  to  this  peti- 
tioner by  Judge  William  F.  Eve,  judge  of  the 
city  coui:t  of  Richmond  county,  Ga. ;  that  peti- 
tioner had  ills  said  child  with  him  at  Samson, 
Ala.,  and  on  or  about  the  24th  day  of  Novem- 
ber, 1913,  the  said  Leila  Blease  -went  to  the 
schoolhouse  where  petitioner's  child  was,  and 
kidnapped  the  said  Julian  Hartley  and  carried 
him  away  with  her,  and  still  lias  the  said  child 
with  her  now  at  Batesburg,  Lexington  county, 
S.  C,  as  petitioner  is  Informed  and  verily  be- 
lieves, restrained  of  its  liberty  and  against  its 


•For  other  cases  ne  same  topic  *nd  section  NCHBBR  In  Deo.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes. 
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will,  and  agaioat  the  wishes  and  consent  of  your 
petitioner ;  that  the  said  Leila  Hartley  is  not  a 
fit  and  proper  person  to  have  the  custody  and 
possession  of  a  child,  she  being  immoral,  and 
not  suited  for  such  rearing  of  a  child,  and, 
under  the  judgment  of  the  court  aforesaid,  the 
custody  of  the  said,  child  has  been  awarded  to 
your  petitioner." 

'  The  petitioner  Introduced  In  evidence  a 
certified  copy  of  the  record  mentioned  in  the 
petition,  whereby  It  was  adjudged  that  he 
was  entitled  to  the  custody  of  Julian  Hart- 
ley. He  also  offered  In  evidence,  a  certified 
copy  of  the  decree  rendered  by  the  chancellor 
of  the  state  of  Alabama,  on  the  11th  day  of 
September,  1912,  by  which  the  petitioner  and 
the  respondent  Leila  Hartley  were  divorced 
from  the  bonds  of  matrimony. 

The  principles  in  regard  to  the  custody  of 
children  have  been  so  frequently  announced 
by  this  court  In  recent  cases  that  we  deem  It 
only  necessary  to  refer  to  the  following  deci- 
sions for  a  statement  of  the  law  in  regard  to 
this  case:  Ex  parte  Davidge,  72  S.  C.  16,  61 
S.  E.  269;  Ex  parte  Reynolds,  73  S.  C.  296, 
63  S.  E.  490,  114  Am.  St  Rep.  86,  6  Aim.  Cas. 
936 ;  Ex  parte  Rembert,  82  S.  C.  336,  64  S.  E. 
ISO;  Ex  parte  Tillman,  84  S.  O.  652,  66  S.  E. 
1049,  26  L.  R.  A.  (N.  S.)  781. 

The  certified  copy  of  the  record  mentioned 
in  the  petition,  wherein  it  was  adjudged  that 
the  petitioner  was  entitled  to  the  custody  of 
Julian  Hartley,  is  satisfactory  evidence  of 
the  fact  that  the  petitioner  at  that  time  was 
a  proper  person  to  whom  the  care  of  the  in- 
fant should  have  been  confided;  and  the 
testimony  Introduced  by  the  respondent,  to 
show  that  since  then  his  conduct  has  been 
such  as  to  render  him  an  tmfit  custodian  of 
the  child  has  failed  to  satisfy  this  court  of 
such  fact 

Our  conclusion  is  that  the  discretion  vested 
in  bis  honor,  the  circuit  Judge,  was  erroneous- 
ly exercised  when  he  awarded  the  custody  of 
the  infant  to  his  grandfather,  Instead  of  re- 
storing iiim  to  the  possession  of  the  petitioner. 

The  court,  wliile  sympathizing  with  the 
mother  in  her  love  for  her  child,  feels  con- 
strained to  express  Its  disapproval  of  the  il- 
legal methods  by  which  she  took  possession  of 
him. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  that  the  custody  of  Julian  Hartley  be  re- 
stored to  the  petitioner. 

HYDRICK,  WATTS,  and  GAGE,  JJ.,  con- 
cur. 

FRASER,  3.  (dissenting).  I  cannot  concur 
in  the  opinion  of  the  majority  of  this  court 
As  I  see  it,  the  conduct  of  the  mother  is  not 
before  us.  The  order  of  Judge  De  Vore  is  a 
rebulce  to  both  the  father  and  mother.  The 
mother  has  not  appealed.  The  judgment  of 
this  court  Is  based  strictly  upon  an  abuse  of 
discretion;  L  e.,  manifest  error  in  taking  the 
boy  from  the  custody  of  the  father.    Was  this 


manifest  error?  I  cannot  say  it  was.  In  the 
first  place,  these  people  live  ccmiparatively 
near  to  Judge  De  Vore,  and  he  is  In  a  b^ter 
position  than  I  am  to  arrive  at  the  proper 
disposition  of  the  boy,  and  the  record  would 
have  to  be  very  dear  to  warrant  me  in  set- 
ting aside  his  award.  I  not  only  do  not  thihk 
that  Judge  De  Vore  committed  manifest  er- 
ror, but  I  entirely  agree  with  him.  While 
the  custody  of  the  child  Is  not  ideal.  It  seems 
to  me  he  did  the  best  thing  possible  under 
the  circumstances.  I  think  the  awarding  of 
the  custody  of  this  boy  by  the  courts  Is  liable 
to  be  misunderstood  and  to  do  serious  harm. 
The  record  shows  (it  Is  uncontradicted,  and 
by  that  we  must  be  governed)  that  on  one  oc- 
casion the  petitioner  by  force  took  from  his 
wife  money  that  was  unquestionably  hers, 
made  an  effort  to  escape  from  the  state  with 
it,  and  was  only  prevented  from  doing  so  by 
the  sheriff.  On  another  occasion  the  respond- 
ent, then  the  wife  of  the  petitioner,  was  forc- 
ed. In  fear  of  bodily  Injury  from  the  petltloii- 
er,  to  run  away  from  her  home  and  seek  "pro- 
tection of  a  neighbor.  If  this  boy  Is  to  be 
subject  to  the  training  and  influence  of  that 
father,  enforced  by  the  order  of  the  court, 
then  the  natural  consequence  .will  be  that  he 
will  follow  In  his  father's  footsteps,  and  in 
time  to  come  there  will  be  another  woman 
who  will  be  forced  to  leave  her  home  and  run 
for  protection  to  a  neighbor ;  that  Is,  If  she 
shall  start  in  time,  and  if  Bhe  be  in  condltlMi 
to  run  fast  enough,  and  shall  find  a  neighbor 
brave  enough  to  afford  the  protection. 

It  is  true  this  leaves  the  child  within  the 
sphere  of  lbs  mother's  influence,  but  Judgb 
De  Vore  did  the  best  he  could  'to  discredit  it 
The  child  cannot  be  turned  adrift 

I  think  Judge  De  Vore  exercised  his  dis- 
cretion wisely,  and  I  dissent. 


(W  s.  c.  M) 

ELLEB  et  aL  v.  MOTLEY  et  aL    (No.  8937.) 

(Supreme  Court  of  South  Carolina.     Sept  24, 
1914.) 

1.  Landlobd  and  Tenant  (i  62*)— X1TI.B  or 
Lanolobo—Tebmination— Effect. 

Where  a  landlord,  on  renting  the  premises. 
Informed  his  tenant  that  he  owned  a  life  estate 
only  in  the  property,  the  term  came  to  an  end 
at  the  termination  of  the  life  estate,  and  the 
tenant  was  then  discharged  from  sucn  tenancy 
on  payment  to  the  life  tenant's  representative' 
of  all  rent  due  or  promised,  after  which  the 
tenant  was  entitled  to  claim  possession  under  a 
difterent  title. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenaut,  Cent  Dig.  S|  162-168,  168,  170.  189; 
Dec.  Dig.  !  62.»] 

2.  Specifio  Pkbfobmanok  (I  97*)  —  Condi- 
tions to  Bight — Pebfobmanck. 

Where  a  vendee  entered  under  a  contract 
to  pay  a  specified  sum,  and  placed  valuable  im- 
provements on  the  land,  he  was  entitled  to  en- 
force specific  performance  against  the  vendor 
or  his  heirs  at  law,  in  case  of  the  vendor's 
death,  as  soon  as  his  contract  was  fully  per- 
formed, and  it  was  not  necessary  that  he  should 
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have  paid  the  purchase  price  and  retained  pos- 
session for  10  years. 

[Ed.  Note.— For  other  .cases,  see  Snecific  Per- 
formance, Cent  Dig.  §{  286-298;  Dec.  Dig.  | 
»7.*] 

Appeal  from  C!ommoQ  Pleas  Circuit  Court 
of  Richland  County;  B.  W.  Meoimlnger, 
Judge. 

Action  by  Mary  Motley  EUer  and  anotber 
against  William  J.  Motley  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed,  and  new  trial  granted.  r 

B.  B.  Clarke  and  T.  J.  Kirkland,  both  of 
Camden,  for  appellants.  A.  M.  Deal  and 
James  S.  Vemer,  both  of  Columbia,  tor  re- 
qjwndenta. 

WATTS,  J.  This  was  an  action  for  re- 
covery of  real  property  and  damages  for  the 
detention  thereof,  and  was  tried  before  his 
honor  Judge  Memminger  and  a  Jury  at  the 
fall  term  of  the  court  1913,  tor  Kershaw 
county,  and  resulted  In  a  verdict  for  the 
plaintiffs.  After  entry  of  judgment,  defend- 
ants appeal,  and  .by  seven  exceptions  impute 
error  to  his  honor  In  his  charge  to  the  Jury. 

The  fourth,  fifth,  and  teventh  exceptions 
are  as  follows: 

F(Hirth.  In  precluding  the  Jury  from  con- 
sidering a  part  of  the  evidence^  to  wit,  a  con- 
veyance from  Peter  Bluford,  which  carrie4, 
as  held  by  his  honor,  only  a  life  estate  to 
Daniel  Motley,  thereby  committing  error  of 
law,  in  holding  and  charging  the  Jury  that 
the  tenant  could  not  show  that  the  title  of  hia 
landlord  had  expired  or  been  extinguished 
since  the  period  of  the  tenancy  commenced, 
and  that  to  tent  from  one  who  holds  a  life 
estate  is  to  acknowledge  fee  simple  in  land- 
lord. 

Fifth.  In  precluding  the  Jury  from  consid- 
ering a  part  of  the  evidence,  to  wit,  a  convey- 
ance from  Peter  Bluford,  which  carried,  as 
held  by  his  honor,  only  a  life  estate  to  Dan- 
iel Motley,  thereby  committing  .error  of  law, 
In  holding  and  charging  that  a  purchaser 
may  not  show  that  a  title  of  him  who  sold 
the  land  has  expired  or  been  extinguished 
since  the  purchase,  and  that  to  purchase 
from  one  who  holds  a  life  estate  is  to  ac- 
knowledge fee  simple  in  the  grantor. 

Seventh.  In  charging,  "If  you  decide  ho 
went  in  as  purchaser  (speaking  of  William 
Motley)  but  did  not  pay  the  purchase  money, 
last  part  of  it  during  the  lifetime  of  Daniel 
Motley,  and  that  he  paid  it  since  the  death  of 
Daniel  Motley,  he  cannot  prevail;"  the  er- 
ror of  law  being  found  in  instructing  the 
Jury  that  he  who  is  in  possession  of  land 
and  has  paid  the  purchase  money  for  land 
could  not  retain  the  same  unless  his  poss^ 
aion  lasted  for  ten  years  thereafter. 

[11  These  exceptions  must  be  sustained. 
One  who  rents  an  estate  from  a  life  tenant 
Is  only  the  tenant  of  the  life  tenant  as  long 
as  the  life  tenant  is  alive  and  entitled  to  en- 


Joy  the  rents  and  profits  from  the  land.  As 
soon  as  the  life  tenant  dies,  and  his  estate 
terminates,  and  the  fee  goes  to  another,  and 
the  tenant  of  the  life  tenant  pays  all  rent 
due  for  the  estate  leased  from  the  life  tenant 
to  the  proper  representatives  of  the  life  ten- 
ant, the  relationship  of  landlord  and  tenant 
between  the  owner  of  the  life  estate  and  the 
tenant  ceases.  Of  course  the  tenant  will  not  be 
heard  to  question  the  title  of  his  landlord  or 
to  dispute  the  same ;  but  where  it  is  unques- 
tioned that  the  estate  rented  or  leased  was 
only  a  life  estate,  and  the  landlord  was  only 
a  life  tenant,  the  tenant  is  discharged  from 
such  tenancy  upon  the  falling  ih  of  the  lite 
estate  and  a  payment  to  the  proper  represent- 
ative of  the  life  tenant  all  rent  due  or  prom- 
ised. While  it  is  a  general  rule  that  one  who 
enters  under  the  tiUe  of  another  is  estopped 
from  denying  it,  there  are  some  exceptions, 
as  where  one  leases  or  rents  from  a  life  ten- 
ant, or  any  one  holding  an  estate,  less  than 
a  fee  for  a  term  of  years.  There  was  some 
evidence  in  this  case  that  the  landlord,  from 
whom  the  tenant  rented,  notified  him,  at  the 
time  be  rented,  that  he  only  had  a  life  estate . 
in  the  land,  and  that  he  (the  landlord)  held 
under  a  conveyance  which  only  gave  him  a 
life  estate  in  the  land.  The  tenant  certainly 
could  not  question  the  title  of  the  landlord, 
but,  If  he  was  informed  that  the  landlord 
only  held  a  life  estate  In  the  land  leased, 
then  he  could  only  be  the  tenant  of  the  land- 
lord while  landlord  held  estate,  and,  upon 
the  termination  of  the  life  estate  by  death 
of  life  tenant,  he  could  not  occupy  liie  land 
as  against  the  owners  in  fee,  who  acquired 
title  by  the  death'  of  life  tenant,  but  could 
then  become  the  tenant  of  the  real  owners. 
But  of  course  if  there  was  a  contention  be- 
tween bona  fide  claimants  to  the  land,  and 
there  was  any  doubt  as  to  whether  the  life 
estate  of  the  landlord  was  terminated  or  a 
claim  made  tliat  the  landlord  was  a  fee  sim- 
ple owner,  the  tenant  would  not  be  allowed 
to  question  the  title  (rf- his  landlord,  but  it 
was  competent  in  tills  case  for  it  to  be  shown 
that  the  landlord  only  claimed  a  life  estate, 
and  so  informed  his  tenant  when  he  rented, 
and  never  claimed  fee-simple  title,  and  then 
tenant  could  show  that  he  was  the  tenant  of 
one  who  only  held  a  life  estate;  and,  if  it 
could  be  shown  that  the  landlord  was  only 
a  life  tenant  In  the  lands  leased,  then  upon 
his  death,  upon  payment  of  the  full  amount 
of  rent  contracted  for  by  the  tenant  to  the 
landlord's  proper  representative,  the  rela- 
tionship of  landlord  and  tenant  ceased,  and 
the  tenant  could  attorn  to  the  real  owners, 
otherwise  the  tenant  would  bold  as  a  tenant 
under  parties  who  had  no, right  or  title  and 
becomes  a  tsespasser,  or  be  deprived  of  a 
home.  These  questions  should  have  been 
submitted  to  the  Jury,  and  the  exceptions  to 
his  honor's 'charge  raising  the  questions  are 
well  taken.     His  charge  was  prejudicial  to 
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tbe  defendant  The  aeventb  exception  sbouid 
be  sustained. 

[2]  If  William  Motley  went  into  possession 
of  the  land  as  purchaser  with  a  contract  to 
pay  a  specified  sum  for  a  specified  amount, 
be  would  be  entitled  to  a  decree  for  specific 
performance  upon  bis  fully  carrying  out  the 
terms  and  conditions  of  the  contract  entered 
Into,  and  would  not  haye  been  required  to 
hare  paid  the  price  agreed  upon  in  the  life- 
time of  Daniel  Motley.  He  did  not  hare  to 
pay  the  purchase  price  and  retain  possession 
ten  years  after  such  payment  to  acquire  ti- 
tle. If  be  purchased  the  land,  went  Into  pos- 
session of  the  same,  put  valuable  improve- 
ments thereon,  and  carried  out  his  contract 
as  to  payments  as  soon  as  he  fully  i>erformed 
all  of  his  promises  and  agreements  as  con- 
tracted for  between  the  parties  as  to  the  pur- 
chase, he  would  be  entitled  to  a  deed,  and 
upon  full  i)erformance  on  his  part  of  the 
terms  and  conditions  of  the  contract,  whether 
the  vendor  was  alive  or  dead,  he  would  be 
entitled  to  a  deed  from  tbe  heirs  at  law  of 
the  vendor,  or  the  courts,  upon  proper  show- 
ing, would  declare  him  tbe  owner  of  the  land 
and  require  deed  to  be  made.'  There  can  t>e 
no  question  that  the  purchaser  of  the  land, 
upon  the  payment  to  the  vendor,  or  his  heirs, 
tbe  purchase  price  agreed  upon  between  the 
parties  at  tbe  time  of  contract  of  sale,  or 
any  balance  due  of  the  purchase  price,  would 
entitle  him  to  receive  a  deed,  and  it  cannot 
be  maintained  that  a  failure  to  pay  the 
whole  to  vendor  In  his  lifetime  will  defeat 
the  right  of  purchaser  to  retain  possession. 
The  payment  of  balance  to  vendor's  heirs 
will  be  suflldent,  even  though  they  be  mi- 
nors. His  honor  was  In  error  in  the  particu- 
lars complained  of  in  exception  7,  and  this 
exception  is  sustained.  It  is  nnnecessary  to 
consider  the  other  exceptions. 

Judgment  reversed,  and  new  trial  granted. 

GARX,  C.  J.,  and  HYDRICK,  FRASER, 
and  GAGE,  JJ.,  concur. 

(99  s.  c.  83)  ■ 

COOPER  ▼.  RUTIiAND.     (No.  8936.) 
(Supreme  Court  ol  South  Carolina.    Sept.  M,  1914.)  | 

1.  Venoob  and  Pubchaseb   (I  341*)  —  Ac- 
UONB   BT  PUBOHASS^EVIDBNCB.  I 

in  an  action  by  a  purchaser  of  land  to  re- 
cover back  money  paid  on  the  contract,  which 
had  not  been  consummated  by  the  vendor,  evi- 
dence that  tbe  vendor  had  not  tendered  a  deed 
is  competent  to  rebut  bis  claim  that  the  pur- 
chaser was  In  default. 

[Ed.  Note. — For  other  coses,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  1008-1017;  Dec.  Dig. 
f  341.*] 

2.  Vendob  awd  Purohasbb  '(8  95*)— Actions 
—Rescission  of  CoNTBAdr. 

A  vendor  who  accepts  part  of  the  price 
after  the  time  fixed  for  payment  by  the  con- 
tract, which  did  not  provide  for  forfeiture,  can- 
not, without  notice  to  the  purchaser,  declare 
the  contract  rescinded  and  the  paichase  mone; 
forfeited. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ||  158-160;    Dec.  Dig. 


3.  VxHDOB  AND  Pubchaseb  (|  98*)— BEtCBN 

OF  PXTBCHASK  MONKY.  ' 

Where  a  vendor  failed  to  perform  and  at- 
tempted to  rescind,  there  is  an  implied  promiae, 
the  purchaser  not  being  in  default,  to  return 
payments  made,  which  pajrments  can  be  recov- 
ered by  an  action  for  money  received. 

[EJd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {(  168-165;    Dee.  Dis. 

4.  Vendob  and  Pubchaseb  (|  134*)  —  Cos- 

TBACT— IncUUBBANCKS. 

Where  a  vendor  contracted  to  famish  a 
good  title  to  the  land  sold,  be  must  furnish  a 
title  free  fn»n  incumbrances. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fi  238,  250-254.  258; 
Dec  Dig.  i  184.*] 

Appeal  from  Common  Pleas  Clrcolt  Oonrt 
of  Lexington  County;  John  S.  Wilson,  Judges 

Action  by  C.  C.  Cooper  against  M.  R.  Rut- 
land. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

G.  M.  Bflrd  and  G.  B.  Tlnunerman,  both  of 
Lexington,  for  appellant  D.  W.  Robinson, 
of  Columbia,  for  respondent 

WATTS,  J.  This  was  an  action  by  plaln- 
tlfT  to  recover  from  the  defendant  money  ad- 
vanced and  paid  to  the  defendant  on  account 
of  the  purchase  of  certain  lands,  whicdi  de- 
fendant had  contracted  to  sell  plaintiff  In  fee 
simple,  free  from  .incumbrances.  The  com- 
plaint alleged  two  causes  of  action,  one  for 
money  had  and  received,  and  the  other  aet- 
ting  out  contract  for  purchase  of  land  and 
payment  on  account  thereof  of  tbe  earn  of 
$504,  and  failure  of  defendant  to  comply 
with  his  contract  and  furnish  to  Qie  plaintiff 
a  good  title  to  tbe  land  contracted  to  be  sold 
and  purchased,  and  an  allegation  after  such 
failure  df  a  demand  on  defendant  for  tbe 
return  of  the  money  advanced  and  paid, 
and  a  refusal  by  defendant  to  do  so.  Ilie 
answer  raises  as  material  issues  a  denial  of 
Indebtedness,  and  denies  a  failure  to  famlsb 
good  title,  and  alleges  that  at  all  times  up 
to  the  limit  of  the  contract  agreement  to 
comply  with  the  contract  for  the  sale  of 
land  as  alleged  In  the  complaint  he  has  been 
ready  and  willing  to  comply  with  the  terms 
of  contract,  but  that  plaintiff  refused  to 
comply  with  the  agreement  without  any 
fault  on  the  part  of  defendant  that  the  title 
offered  by  the  defendant  was  a  good,  market- 
able one,  and  that  the  defendant  was  still 
willing  to  comply  with  the  contract  and  con- 
vey said  lands  to  the  plaintiff,  if  plaintiff 
would  comply  with  the  terms  of  the  agree- 
ment and  add  to  the  contract  of  agreement 
the  sum  of  $1,200,  which  the  defendant  bad 
expended  in  making  Improvements  on  tbe 
premises  after  plaintiff  had  failed  to  comply 
with  his  agreement  The  cause  was  heard 
before  his  honor  Judge  WUson  and  a  Jnry. 
and,  at  the  close  of  -all  the  evidence  in  tbe 
case,  the  defendant  moved  the  court  to  direct 
a  verdict  in  his  favor  upon  three  grounds. 
This  motion  was  refused,  abd  the  Jury  found 
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a  verdict  In  faror  of  plaintiff,  and,  after'en- 
try  of  Judgment,  defendant  appeals,  and  by 
four  ezceptlons  raises  but  one  question,  and 
that  Is:  The  party  to  an  executory  contract 
canndt  maintain  an  action  for  damages  for 
breach  thereof,  without  showing  first  on  his 
part  that  he  has  performed  his  part  of  the 
contract  In  full,  and  alleging  error  by  the 
first  exception  In  admitting  evidence  tending 
to  show  that  the  defendant  had  failed  to  of- 
fer the  deed  to  the  plaintiff,'  and  thereby 
breached  the  contract  on  the  grounds  that 
it  was  not  the  duty  of  defendant  to  tender 
the  deed,  unless  the  defendant  himself  de- 
sited  to  sue  for  spedflc  performance  or  dam- 
ages for  breach  thereof,  and  the  other  ex- 
ceptions, while  complaining  of  error  on  the 
part  of  the  circuit  Judge  In  refusing  to  direct 
a  verdict  for  the  defendant  and  in  charg- 
ing the  Jury  as  he  did,  raise  bnt  one  question 
heretofore  indicated. 

[1-3]  The  evidenoe  offered  and  admitted, 
to  which  exception  is  taken,  that  defendant 
had  never  tendered  a  deed  to  the  plainUfl 
was  competent  The  plaintiff  had  a  right  to 
show  that  the  defendant  could  not  declare  a 
forfeiture  as  to  plaintiff's  rights  In  the 
contract  and  retain  what  plaintiff  bad  paid 
him  thereon.  The  evidence  in  the  case  shows 
that  the  contract  was  entered  into  on  Au- 
gust 18,  1911.  By  this  contract  defendant 
acknowledged  the  payment  ,of  $5,  and  the 
balance  of  the  purchase  money  was  to  be 
paid  on  or  before  October  2,  1911,  that  being 
the  balance  of  purchase  price  $13,500  on  this, 
though  not  due  in  a  few  days.  Then  there- 
after the  plaintiff,  at  defendant's  request, 
advanced  him  thereon  $198.96,  and  on  Oc- 
tober 4,  1911,  two  days  after  the  time  fixed 
in  the  contract  for  the  payment  of  balance  of 
purchase  mcmey,  the  defendant  accepted,  as 
payment  thereon,  the  sum  of  $300.  On  No- 
vember 21,  1911,  without  any  previous  notice 
or  warning,  the  defendant  attempts  to  de- 
clare the  trade  off  and  have  the  plaintiff  for- 
feit what  payments  he  had  made  thereon. 
The  plaintiff  was  prepared  and  wllliag  on 
December  9,  1911,  to  comply  with  the  con- 
tract in  every  particular,  but  found  three 
unsatisfied  mortgages  on  the  premises,  all 
past  due,  and  aggregating  in  amount  $4<390, 
and  negotiations  going  on  for  another  mort- 
gage for  $6,500.  There  was  no  provision  in 
the  contract  whereby  the  defendant,  could, 
by  his  mere  declaration  and  notice  to  the 
plaintiff,  declare  It  forfeited.  The  evidence 
was  competent  the  defendant  could  not,  under 
any  circumstances,  declare  a  forfeiture  until 
lie  had  performed  his  part  of  the  contract, 
or  averred  and  shown  a  willingness  and 
ability  to  80  do,  and  given  a  reasonable  no- 
tice to  the  plaintiff  of  bis  intention  upon 
plaintiff's  failure  to  comply  with  his  part 
Tbe  defendant  has  claimed  the  right  and 
attempted  to  assert  the  right  to  retain  plaln- 
tUTs  money  paid  him  on  a  contract  of  pur- 


chase of  land  and  attempted  to  terminate  a 
contract  which  he  himself  has  not  offered  to 
perform.  The  defendant  received  and  ac- 
cepted, without  objection,  a  part  of  the  bal- 
ance of  the  purchase  price  two  days  after 
the  time  it  was  stipulated  to  be  paid.  If 
after  this  he  desired  to  have  the  contract 
performed  or  terminated,  he  should,  with- 
in a  reasonable  time,  offer  to  perform  his 
part  or  demand  performance  of  the  plaintiff 
of  the  contract,  and,  upon  a  failure  to  com- 
ply, it  vaigbt  be  declared  waived  and  done 
away  with  for  noncompliance  and  perform- 
ance. The  right  of  the  plaintiff  to  maintain 
this  action  is  dear,  under  the  authorities  of 
this  court  Tbia  is  not  an  action  for  spedflc 
performance,  bnt  an  action  at  law  by  the 
plaintiff  to  recover  the  money  which  he  paid 
to  defendant  on  contract,  which  contract  the 
defendant  failed  to  carry  oat  Tba  law 
raises  a  contract  to  refund  to  the  plain- 
tiff the  money  paid  to  the  defendant  and 
to  place  him  where  he  was  prior  to  making 
of  the  contract  which  was  breached  by  the 
defendant 

(4]  Under  the  contract  it  was  the  dnty 
of  the  defendant  to  remove  all  incum- 
brances on  the  land  contracted  to  be  sold  and 
to  furnish  the  plaintiff  a  title  clear  and  free 
from  incumbrances.  This  he  failed  to  do, 
and  in  addition  attempted  to  require  plain- 
tiff to  pay  $14200  more  than  the  stipulated 
price.  These  principles  are  decided  general- 
ly In  Prothro  v.  Smith,  e  Rich.  Eq.  324; 
Coney  v.  Timmons,  16  S.  O.  384;  Kean  v. 
Landrum,  72  S.  C.  563,  52-  S.  B.  421 ;  Hasel- 
den  r.  Hamer,  97  S.  C.  178,  81  S.  E.  425; 
Hursey  v.  Surles,  91  S.  C.  288,  74  S.  E.  618. 

The  exceptions  are  overruled.  Judgment 
aflSrmed. 

GARY,  O.  J.,,  and  HYDRICK,  FRASKU. 
and  GAGE,  JJ.,  concur. 

"  (99  S.  C.  '74) 

STATE  V.  BLACEWELDER.    (No.  8942.) 

(Supreme  Court  of  South  Carolina.     Sept  24, 
1914.) 

Banks  and  Bankino  (i  62*)  —  Uniawfui. 

Loans— Evidenoe— Defenses. 

On  the  trial  of  n  president  and  director  of 
a  banic  for  unlawfully  loaning  money  to  a  cor- 
poration of  wliich  he  was  an  officer,  where  the 
state  showed  that  the  bank  was  regularly  incor- 
porated, a  charter  duly  issued,  an  organization 
effected,  and  directors  and  officers  elected,  a  con- 
viction will  not  be  reversed  because  of  tiie  fafl- 
ure  to  show  that  the  directors  had  subscribed 
for,  or  that  there  had  been  issued  to  them  ten 
shares  of  stock  ea6h,  or  if  they  had  so  subscril)- 
ed,  that  the  petition  or  declaration  for  the  char- 
ter provided  that  the  capital  stock  should  be 
paid  in  installments,  'since  In  the  absence  of  ev- 
idence showing 'the  contrary,  it  would  be  pre- 
sumed that  everything  prwequisite  to  perfect- 
ing the  organization  of  the  bank  was  done. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  C^ent  Dig.  ,||  12^124;  Dec.  Dig.  | 
62.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County ;  John  S.  Wilson,  Judge. 
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J.  A.  Blackwelder  was  ccmrlcted  of  a  vio- 
latlon  of  the  banking  laws,  and  be  appeals. 
Affirmed.  , 

R.  H.  Welcb,  of  Columbia,  and  O.  M.  Bfird, 
of  Lexington,  for  appellant  Geo.  Bell  Tim- 
merman  and  X  B.  Wlngard,  both  of  Lexing- 
ton, and  Hunt,  Hunt  &  Hunter,  of  Newberry, 
for  respondent 

V 

WATTS,  J.  The  defendant  was  Indicted 
tor  violation  of  tbe  banking  laws  of  tbe  state^ 
and  was  tried  before  his  honor.  Judge  Wil- 
son, and  a  }ury  at  the  September  term  of  the 
court,  1913,  for  Lexington  county.  The  in- 
dictment charged. that  the  defendant  was  the 
president  and  a  director  of  the  bank  of  Gha- 
pin,  a  corporation  under  the  laws  of  this 
state,  and  was  abso  an  officer  of  the  Ashley 
Manufacturing  Oompany,  another  corpora- 
tion of  this  state,  and  that  as  president  of 
the  tank,  be  unlawfully  loaned  the  Ashley 
Manufacturing  C!ompany  certain  siuus  of 
money  amounting  to  more  than  one-tenth  of 
the  capital  stock  of  the  bank.  The  charter 
of  the  bank  was  put  In  evidence,  and  shows 
that  the  written  declaration  was  filed  on 
March  11,  1907,  and  that  the  charter  was  Is- 
sued by  the  Secretary  of  State  on  March  28, 
1907,  tbe  charter  was  regular  in  all  respects^ 
and  was  In  the  usual  form  of  business  cor- 
porations organized  under  tbe  laws  of  tbe 
state.  The  minutes  of  the  meeting  were  in- 
troduced, which  showed  that  due  notice  had 
been  given,  the  banks  opened,  stock  sub- 
scribed, and  a  permanent  organization  effect- 
ed, a  board  of  directors  elected,  and  that  at  a 
meeting  on  March  25,  1907,  the  defendant 
was  elected  by  the  board  of  directors  presi- 
dent of  the  bank  and  on  March  25,  190S,  at 
the  annual  meeting  of  the  stockholders  of 
the  bank  a  board  of  directors  was  elected, 
one  of  whom  was  the  defendant,  and  on  same 
day  at  a  meeting  of  directors  of  said  bank 
the  defendant  was  re-elected  president,  and 
was  the  president  until  October  28,  1906, 
when  he  resigned  by  letter,  and  hia  resigna- 
tion accepted.  The  defendant  introduced  no 
evidence.  The  evidence  in  the  case  showed 
beyond  doubt  that  the  money  loaned  the  Ash- 
ley Manufacturing  Company  was  more  than 
one-tenth  of  the  capital  stock  of  the  Bank 
of  Chapin,  and  that  the  defendant  was  also 
an  officer  of  the  Ashley  Manufacturing  Com- 
pany. The  defendant  was  convicted ;  no 
motion  was  uiade  for  a  new  trial ;  after  sen- 
tence defendant  appeals  on  the  following 
ground:  The  appellant  alleges  that  the  iudg- 
ment  of  the  court  is  erroneous,  and  should  be 
set  aside  for  tbe  reason  that  the  uncontra- 
dicted evidence  shows  that  at  tbe  time  the 
overdrafts  upon  which  tbe  notes  set  out  in 
tbe  Indictment  were  based  were  made,  the 
Bank  of  Cbapln  was  not  organized  as  tbe 
statutes  of  the  state  require,  in  that  the  di- 
rectors thereof  had  not  had  issued  to  each 
of  tbem,  and  had  not  paid  for,  ten  shares  of 


stock,  and  because  there  was  no  subscriptton 
book  put  In  evidence  showing  that  each  of 
them  had  subscribed  for  ten  sbar^  of  stock, 
or  if  there  was  evidence  that  they  had  so 
subscribed,  there  was  no  evidence  that  the- 
petition  or  declaration  for  tbe  charter  pro- 
vided- that  the  capital  stock  should  be  paid 
in  installments,  and  -hence  the  bank  was  not 
organized  as  provided  by  tbe  statutes  of  the 
state,  and,  not  being  so  organized,  was  not  a 
corporate  bank  of  the  state,  and  the  criminal 
statutes  upon  which  the  indictment  is  founded 
can  have  no  application  in  this  case.  Tbe  evi- 
dence shows  that  the  bank  was  regularly  in- 
cori)orated,  and  chapter  duly  issued,  and  in 
the  absence  of  any  proof  to  the  contrary  the 
presumption  is  that  everything  necessary  to 
be  done  prior  to  obtaining  tbe  charter  was 
done,  and  the  minutes  show  that  the  books 
were  opened,  stock  subscribed,  stockholders 
met  organized,  and  elected  directors,  and 
directors  elected  officers.  In  the  absence  of 
evidence  or  circumstances  showing  tbe  con- 
trary everything  prerequisite  to  be  done  is 
presumed  to  have  been  done  to  perfect  tbe 
organization. 

There  was  sufficient  evidence  to  Justify  the 
Jury  in  their  finding,  in  the  absence  of  any 
proof  to  the  contrary  that  the  bank  was  regu- 
larly and  duly  organized  in  conformity  to 
tbe  lav  of  the  state,  and  that  the  defendant 
was  a  director  and  president  of  the  same, 
and  that  as  such  he  violated  the  plain  pro- 
visions of  the  law  as  charged  in  the  lndlc^ 
ment  against  him:  If  the  facts  as  contended 
for  in  the  exception  existed.  It  could  have 
been  easily  made  to  appear  by  evidence  of 
the  defendant  had  he  introduced  It  This  be 
failed  to  do,  but  contented  himself  with  go- 
ing to  the  Jury  in  state's  evidence,  which  evi- 
dence in  the  absence  of  explanation  or  con- 
tradiction was  sufficient  tx>  sustain  finding  of 
the  Jury. 

"On  an  indictment  for  retailing  spirituous  liq- 
uors, without  a  IScense,  the  state  need  not  prove 
'that  tbe  d^endant  had  not  a  Ucenie,  as  tbe 
defendant  must  prove  he  had  one."  State  v. 
Geuing,  1  McCord,  573;  State  T.  Williams,  35 
S.  C.  345.  14  S.  B.  819. 

While  it  is  true  that  the  state  must  make 
out  its  case  by  proving  all  the  essential  ele- 
ments to  make  out  the  offense  charged  be- 
yond'all  reasonable  doubt,  and  until  this  is 
done  the  accused  is  in  no  danger,  it  would 
be  Atretchlng  the  doctrine  of  humanity  be- 
yond reason  and  precedent  to  require  tbe 
state  to  anticipate  and  refute,  by  evidence  In 
advance  beyond  a  reasonable  doubt  any  sup- 
posed special  defense  that  the  defendant 
might  interpose. '  We  see  no  enors  or  mis- 
takes of  any  kind  on  the  part  of  the  circuit 
conrt  Qiat  would  warrant  us  in  sostainlng 
the  exception  and  reversing  tbe  Judgment 

Bxceptlon  overruled.    Judgment  affirmed. 

GARY,  a  J.,  ana  HYD&ICK,  JRASBR, 
and  GAGB,  JJ.,  concub 
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CAIyDER  T.  MAXWELL.    (No.  8954.) 

(Supreme  Court  of  South  Carolina.     Sept  29, 
1914.) 

1.  MOBTOAOES  (i  522*)— FOBECLOGUBE  BT  AO- 
CIDBHT— SaLK FAILtmi!   TO   COMPLY   WITH 

Bid. 

Civ.  Code  1912,  J  3706.  providing  for  a  re- 
sale by  the  sheriff  at  the  risk  of  the  purchaser 
at  an  execution  sale  who  does  not  comply  with 
his  bid,  does  not  apply  to  a  sale  by  the  sheriff 
as  directed  by  decree  of  foreclosure,  but  in  such 
case  the  powers  of  the  sheriff  are 'governed  by 
the  court  B  order,  and  where  that  makes  no 
provision  for  a  resale,  the  failure  of  the  purchas- 
er to  comply  with  his  bid  should  be  reported  to 
the  court  so  that  he  might  be  noted  to  show 
cause  for  such  failure. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  1522;    Dec.  Dig.  i  522. •! 

2.  MOBTOAOES   (S  521*)— FOBXCLOSDBB  BT  AC- 
TION—SaLB— DEFECTIVE  TitLb. 

A  purchaser  at  a  foreclosure  sale  is  not 
required  to  take  a  title  against  which  there  are 
incumbrances  any  more  ^an  he  would  be  com- 
pelled to  take  it  if  he  had  contracted  direct- 
ly with  the  former  owner. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1521 ;  Dec.  Dig.  {  S21.*] 

Appeal  from  Common  Pleas  Circuit  CV>urt 
of  Florence  County ;  H.  F.  Rice,  Judge. 

Action  by  R.  A.  B.  Calder  against  P.  J. 
Maxwell.  Judgment  tor  the  defendant,  and 
plaintiff  appeals.    Affirmed. 

Gasque  &  Page,  of  Florence,  for  appellant 
WiUcox  &  Willcox  and  S.  M.  Wetmore,  all 
of  Florence,  for  respondent 

GAGE,  J.  The  plaintiff  was  defendant  In 
an  action  to  foreclose  a  mortgage  of  land ;  a 
decree  for  sale  was  made,  but  no  provision 
was  made  in  it  for  a  resale  in  the  event  of  a 
failure  of  the  purchaser  to  comply  with  his 
bid;  the  sale  was  had,  and  the  defendant 
here  was  the  highest  bidder,  and  the  land 
was  knocked  down  to  him;  the  defendant 
here  neglected  to  comply;  the  sheriff  (who 
was  named  In  the  decree  as  the  organ  of  the 
court  to  sell),  without  finy  report  of  the  de- 
fault to  the  court  and  without  any  new  di- 
rections to  do  80,  proceeded  in  a  subsequent 
month  to  resell;  the  same  purdiaser  bid 
again,  and  the  land  was  again  knocked  down 
to  him,  but  at  a  reduced  price;  the  mort- 
gagor and  defendant  in  that  suit  now  sues 
the  defendant  here  for  the  difference  in  the 
purchase  prices.  Strange  to  say,  the  plain- 
tiff here  thereafter  bought  from  the  defend- 
ant here  the  land,  and  now  owns  it  The 
court  below  granted  a  nonsuit 

There  are  12  exceptions,  but  there  are 
only  two  issues- to  be  decided.  We  think  the 
court  was  right  upon  both  the  grounds  upon 
which  it  based  its  order. 

[1]  First  It  was  an  accident  merely  that 
In  this  instance  the  sale  was  made  by  the 
sheriff.  Such  sales  are  generally  made  by 
the  master  or  by  the  clerk.  They  -could  be 
made  by  an  individual,  officer,  or  private  per- 
son to  whom  the  direction  of  the  court  might 


come.  The  court  malces'the.sale,  and  orders 
generally  one  of  its  officers  to  write  the  deM 
for  the  defendant,  and  to  convey  whatever 
title  the  defendant  may  have  had,  and  no 
more.  In  the  absence  of  a  specific  direction, 
the  sheriff  must  make  the  sale.  Code  of 
Laws,  {  1192.  The  order  of  the  court  is  the 
blazed  way  for  the  officer  to  follow,  and  no 
other.  The  officer  in  this  instance,  and  in 
all  instances,  unless  the  order  contain  other 
instructions,  should  have  reported  to  the 
court  the  sale  and  the  refusal  of  the  pur- 
chaser to  comply  with  his  bid ;  and  the  pur- 
chaser would  then  have  been  noted  to  show 
cause  why  he  did  not  comply.  The  purchaser 
might  have  a  good  reason  to  refuse  com- 
pliance, or  he  might  have  none;  but  the  fact 
would  appear. 

The  provisions  of  fhe  statute  With  refer- 
ence to  sale  by  the  sheriff  under  execution 
have  no  relevancy  to  this  issue  here.  Sec- 
tion 3706,  Code  of  Laws  191Z  The  execu- 
tion directs  the  sheriff  to  sell ;  it  is  general 
in  its  terms;  and  its  form  is  fixed  by  stat- 
ute.   Code  of  Procedure  1893,  |  306. 

[2]  Second.  If  there  were  incumbrances 
on  the  title  of  the  judgment  debtor,  the  pur- 
dtiaser  had  a  right  to  decline  to  take  the 
title.  There  were  incumbrances.  Had  Cal- 
der agreed  with  Maxwell  to  sell  to  him,  and 
had  Maxwell  declined  to  comply  by  reason 
of  an-  Incumbered  title,  a  court  would  not 
compel  compliance.  The  case  is  not  altered 
that  Calder's  title  was  sold  involuntarily. 
Chemical  Co.  v.  McLacas,  87  B.  C.  357,  69  S. 
E.  670. 

The  circuit  court  decided  no  other  issues. 

The  Judgment  of  that  court  is  affirmed. 

OART,  O.  J.,  and  WATTS  and  PHASER, 
JJ.,  concur.  HTDRICK,  J.,  concurs  in  the 
result 

OW  s.  c.  n) 
HAMILTON  T.  HAMER  et  al.    (No.  8938.) 

(Supreme  Court  of  South  Carolina.     Sept  24, 
1914.)    , 

MOBTOAOKS  (S  298*) — Absolute  Deed  Aooom- 

PANIED    BT  AOBEEitBNT  TO  BECONVBT. 

Where  at  the  time  a  deed  absolute  on  its 
face  was  executed  a  bond  was  also  executed  by 
the  grantee  showing  that  the  deed  secured  a  debt 
by  which  the  grantee  agreed  to  reconvey  upon 
payment  of  the  amount  due  within  five  years, 
and  the  conduct  and  acts  of  the  parties  snowed 
that  they  construed  the  sale  as  a  conditional 
one,  the  grantor  was  entitled  to  have  the  land 
reconveyed  upon  payment  of  the  amount  due, 
though  more  than  five  years  had  elapsed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {S  S36-854,  864,  871;  Dec.  Dig.  { 
29&*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dillon  County ;   S.  W.  O.  Shlpp,  Judge. 

Action  by  William  A.  Hamilton  against 
W.  M.  Hamer  and  another.  From  a  decree 
in  favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 
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,The  master's  report  and  the  court's  decree 
were  as  follows : 

Report  of  Maater. 

It  having  been  referred  to  J.  D.  McLncaB, 
maater,  to  take  teBtimony  and  to  report  his  con- 
clusions of  facts  and  law  in  the  case  above 
stated,  he  respectfully  submits  the  following  re- 
port: 

This  action  was  commenced  by  the  plaintiff 
against  the  defendant,  W.  M.  Hamer,  to  com- 
pel the  reconveyance,  by  said  defendant  to  the 
plaintiff,  of  87  acres  of  land,  in  said  county, 
known  as  the  Oharity  Hamilton  lands,  which 
land  was  deeded  on  January  8,  1894,  by  the 
plaintiff  to  said  defendant,  as  is  alleged  in  his 
complaint,  as  security  for  a  debt  of  $1,000, 
which  plaintiff  owed  said  defendant,  and  fur- 
ther alleges  that  at  the  same  time  a  bond  for 
title  for  the  reconveyance  to  him  by  defeadaat 
was  executed  and  delivered  to  him. 

The  master  finds  that  the  deed  was  so  exe- 
cuted on  the  day  alleged,  In  usual  form  of  con- 
veyances of  real  estate,  which  is  in  evidence, 
marked  "Exhibit  B."  That  the  paper  desig- 
nated on  its  face  "Bond  for  Titles"  was  executed 
by  said  defendants,  and  delivered  to  the  plain- 
tiff at  the  same  time,  said  paper  being  in  evi- 
dence, marked  "Elxhibit  D." 

In  his  answer  defendant  W.  M.  Hamer  denies 
that  said  deed  was  accepted  by  him  as  a  secu- 
rity for  a  debt;  alleges  that  it,  the  land,  is 
owned  by  him  in  fee,  "subject  to  the  contract 
of  sale  mentioned  in  paragraph  III  of  the  an- 
swer." (Which  is  same  above  referred  to  as 
"Exhibit  D.") 

Be  admits  the  tender  of  $1,000  for  the  re- 
conveyance of  the  lands  in  dispute.  "Alleges 
that  he  was  ready  and  willing  to  perform  his 
part  of  the  said  agreement  during  the  continu- 
ance of  said  option,  but  that  the  plaintiff  not 
only  failed  and  refused  to  comply  with  the  con- 
dition thereof  on  his  part,  but  alleged  his  in- 
ability to  do  so,  and  expressly  waived,  rescind- 
ed, and  surrendered  any  claim  or  right  he  may 
have  had  to  a  conveyance  of  said  premises  to 
him." 

In  the  view  the  master  takes  of  the  case  the 
foregoing  are  the  material  allegations  neces- 
sary to  he  noted  or  referred  to  in  his  report: 

The  "Bond  for  Titles"  (Exhibit  dJ,  written 
and  signed  by  the  defendant  W.  M.  Hamer, 
shows  that  the  $1,000,  consideration  named  in 
the  deed  made  by  plaintiff  to  defendant,  was 
"for  purchase  mioney  for  E.  D.  Hamilton's  in- 
terest in  said  land  balance  to  cover  mortgage 
held  against  W.  A.  Hamilton  by  J.  W.  Dillon 
&  Son." 

The  purchase  money  for  deed  from  E.  D. 
Hamilton  to  plaintiff  was  $770,  and  was  paid 
by  defendant.  The  balance  of  the  $1,0(X)  was 
paid  by  Hamer  to  Dillon  &  Son  for  a  mortgage 
of  the  plaintiff  to  them,  which  was  assign^  to 
W.  M.  Hamer,  and  is  in  evidence,  marked 
"Exhibit  A." 

As  part  of  the  agreement  of  sale  and  bond 
for  title,  plaintiff  was  to  pay  Hamer  $110  an- 
nually for  "rent  until  said  place  (the  87  acres) 
is  paid  for  in  full,  or  the  bond  shall  become 
null  and  void."  Judging  from  the  testimony  of 
each  (and  the  master  gives  each  credit  for 
honesty  and  truthfulness),  the  minds  of  the  par- 
ties never  met  as  to  the  real  contract  between 
them,  but  each  is  bound  by  the  deed  and  bond 
for  title.  The  testimony  of  each  sustains  his 
view  of  the  transaction,  and  it  is  probable  that 
each  one  is  correct  as  he  understood  it. 

In  his  contention  the  plaintiff  is  supported 
by  the  following  facts  as  testified  by  the  sev- 
eral witnesses  named:  The  plaintiff  says  that 
the  $110  was  for  interest  and  taxes.  The  de- 
fendant W.  M.  Hamer  says  (testimony,  page 
37),  "I  told  him  he  could  have  the  land  for 
$ll0,  which  would  just  cover  taxes  and  10 
per  cent  interest  on   the  money."     On   page 


ys,  "E 

it  [the  land]  paid  interest  on  the  money.' 
This  sum  ($110)  was  agreed  on  at  the  beginning, 
and  maintained  for  12  years,  notwithstanding 
the  great  fluctuations  in  the  value  of  rents 
of  lands  and  cotton  and  increased  rate  of  tax- 
ation. The  plaintiff  made  considerable  improve- 
ments on  the  land  by  building  houses,  barns, 
clearing  land  and  ditching,  all  <^  which  nat- 
urally mcreased  its  rental  value.  The  value  of 
the  land  at  the  time  of  the  negotiations  and 
execution  of  the  papers  should  be  considered. 

Besides  the  $770  paid  for  the  E.  D.  Hamilton 
tract  of  the  87  acres,  and  the  necessary  cost  of 
preparing  the  papers  and  recording,  which  could 
not  have  been  very  much,  the  only  other  money 

£aid  by  Hamer  for  Hamilton  was  to  J.  W. 
>iUon  &  Son  for  the  mortgage  (Exhibit  A). 
A  calculation  on  the  mortgage  shows  that 
$166.32  was  due  thereon  January  1,  1804. 
Defendant  Hamer  in  his  testimony  (page  37) 
says:  "I  think  I  paid  $183.  When  he  got  the 
'mortgage  I  told  him  to  transfer  it  to  me 
rather  than  mark  it  paid.  I  did  this  in  order  to 
look  up  the  records  to  see  if  there  was  anything 
else  against  him."  The  $193  was  all  the  con- 
sideration the  plaintiff  received  for  his  20 
acres  of  land,  which  most  of  the  witnesses  tes- 
tify was  then  worth  from  $400  to  $600.  In 
his  testimony  (page  2)  plaintiff  says:  "I  was 
offered  $600  and  $660  by  two  different  parties, 
Tom  Ammons  and  Ira  Wallace."  He  says  these 
offers  were  made  just  before  or  right  after  the 
transaction  with  W.  M.  Hamer. 

In  his  testimony  (page  25)  Ira  L.  Wallace 
says  it  was  about  1892  or  1893  he  offered  the 
plaintiff  $600  for  the  20-acre  tract  of  land. 
Wallace  says  (testimony  page  24),  "It  [the  87 
acres]  was  worth  from  $1,500  to  $2,000."  He 
puts  Hamilton's  improvements  at  $5()0.  W.  M. 
Froctor  puts  the  same  value  on  it,  in  1894, 
and  says  the  20-acre  tract  was  the  more  val- 
uable of  the  two,  per  acre,  and  values  it  at 
from  $26  to  $30  per  acre.  He  sold  74  acres 
of  adjoining  lands  for  $2,400.  He  values  the 
improvements  of  Hamilton  at  from  $350  to 
$400.  S.  M.  Britt  puts  the  value  of  the  87 
acres  at  $20  or  $25  per  acre,  in  1894,  $35  in 
1899,  and  $50  now.  H.  E.  Proctor  puts  same 
value  on  it  T.  A.  Dillon,  a  witness  who  has 
long  experience,  conducting  farming  and  mei^ 
can  tile  business  in  that  section,  values  the  land 
at  $20  per  acre  in  1894— $1,740.  The  defend- 
ant and  R.  P.  Hamer,  his  father,  think  that 
$1,000  was  full  value  at  that  time. 

From  the  testimony  the  master  finds  that  at 
the  time  the  deed  was  made  by  plaintiff  to  de- 
fendant W.  M.  Hamer,  January  3,  1894,  the 
land  was  worth  at  least  $20  per  acre,  or  $1,74U, 
and  that  it  was  considerably  increased  in  value 
within  a  few  years  b^  the  improrements  made  by 
the  plaintiff  and  higher  prices  of  cotton  and 
lands.  The  master  merely  mentions  these  facta 
to  throw  some  light  upon  the  transaction  of 
the  parties  at  the  time  of  the  transactions. 

Doubtless  the  defendant  Hamer  thought  and 
intended  the  "bond  for  titles"  as  merely  a  con- 
ditional sale,  an  option  as  it  were,  limited 
within  five  years. 

It  is  equally  clear  that  the  plaintiff  regarded 
it  as  giving  him  an  equity  of  redemption. 
When  the  five-year  limit  expired  he  asked  for 
further  time,  which  Hamer  says  be  granted: 
further  says  (testimony,  page  38),  "I  told  him  I 
would  not  object  to  giving  him  five  years." 

In  construing  the  paper  (Bond  for  Titles),  the 
master  finds  that  it  has  the  same  effect,  in  con- 
nection with  plaintiff's  deed  to  defendant,  aa  if 
written  in  it,  and  the  same  as  the  defeasance 
clause  in  a  mortgage  would  have.  When  the 
defendant  paid  the  $770  to  E.  D.  Hamilton 
for  the  67  acres  of  land,  deed  for  which  was 
made  to  plaintiff,  and  paid  plaintiff's  mortgage 
to  Dillon  &  Son,  taking  assignment  thereof  to 
himself,  ipso  facto,  plaintiff's  obligation  or  in- 
debtedness was  shifted  to  the  defendant  and 
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he  recognizes  that  In  the  "Bond  for  Titles," 
which  says,  "in  case  Wm.  A.  Hamilton  pays  to 
me  $1,000.00,  without  hurt  or  damage,  within 
five  years,  I  bind  myself,  executors  and  ad- 
misistrators,  to  make  to  him  a  deed  for  87 
acres  of  land,  more  or  less,  known  as  the  Char- 
ity Hamilton  lands."  tinder  the  discussions 
of  our  Supreme  Court,  and  all  authorities  on 
equity  jnnsprudence,  the  several  acts  would 
fix  the  character  of  the  deed  from  plaintiff  to 
defendant,  making  it  a  mortgage.  In  this  view 
of  the  case,  under  the  deed  the  plaintiff,  W. 
A.  Hamilton,  had  an  equity  of  redemption, 
and  the  only  way  it  could  be  destroyed  would 
be  by  foreclosure  or  by  a  sale  thereof  to  de- 
fendant Hamer  for  valuable  consideration. 

In  his  Equity  Jurisprudence,  Pomeroy  gives 
as  the  general  criterion  by  which  the  distinction 
between  a  deed  and  a  mortgage  is  made  in 
the  following  language:  «  •  ♦  "The  ex- 
istence of  a  debt  or  liability  between  the  par- 
ties, either  existing  prior  to  the  contract,  or 
*  *  *  arising  from  a  loan  made  at  the  time 
of  the  contract,  or  for  any  other  canse,  and  this 
debt  is  still  left  subsisting  *  *  *  so  that 
the  payment  stipulated  for  in  the  agreement  to 
reconvey  is  in  reality  the  payment  of  this  ex- 
isting debt,  then  the  whole  transaction  amounts 
to  a  mortgage,  whatever  language  the  parties 
may  have  used,  and  whatever  stipulations  they 
may  have  inserted  in  the  instrument,"  etc 

^e  doctrine  that  "once  a  mortgage  always 
a  mortgage"  is  held  by  all  authorities,  and  has 
been  sustained  by  all  the  courts  of  all  the  states, 
including  our  own.  In  section  1103,  Fomeroy's 
Equity,   the  following  language  is  laid  down: 

"The  debtor  or  mortgagor  cannot,  in  the  in- 
ception of  the  instrument,  as  a  port  of,  or  col- 
lateral to  its  execution,  in  any  manner  de- 
Srive  himself  of  his  eqidtable  right  to  come 
1,  after  a  default  in  paying  the  money  at  the 
stipulated  time,  and  to  pay  the  debt  and  in- 
terest, and  thereby  redeem  the  land  from  the 
lien  and  incumbrance  of  the  mortgage;  the 
equitable  right  of  redemption,  after  a  default  is 
preserved,  remains  in  full  force,  and  will  be 
protected  and  enforced  by  a  court  of  equity, 
no  matter  what  stipulations  the  parties  may 
have  made  in  the  original  transaction  pur- 
porting to  cut  off  this  right" 

Jones  on  Mortgages,  {  244,  lays  down  the  same 
doctrine,  only  more  strongly:  "Such  a  deed  and 
agreement  to  reconvey  the  estate  upon  payment 
of  a  certain  sum  of  money  *  *  •  have  al- 
ways been  held  to  constitute  a  legal  mortgage, 
if  the  instruments  were  of  the  same  date,  or 
were  executed  and  delivered  at  the. same  time, 
and  as  one  transaction."  As  to  interest,  see 
sections  273-276.  In  section  260:  "The  in- 
tent of  the  parties  contrary  to  the  rules  of 
law  avails  nothing."  Such  transaction  "con- 
stitutes a  mortgage,  although  it  is  stipulated, 
that  if  the  grantor  fails  to  repay  the  sum  with- 
in the  time  specified,  the  agreement  shall  be 
void  and  the  deed  absolute,  'with  no  righi  of 
redemption,' "  Further,  Jones  holds  that  such 
language  or  stipulation  "is  in  fact  regarded  as 
quite  decisive  of  the  understanding  of  the  par- 
ties that  the  transaction  was  a  conveyance  of 
the  state,  defeasible  upon  the  payment  of  mon- 
ey." See,  also,  section  277:  "But  if  the  in- 
strument on  its  face  be  a  mortgage,  or  if  a  deed 
and  Ixind  of  defeasance  be  executed  together 
as  part  of  same  transaction,  and  therefore  con- 
stitute a  mortgage,  parol  evidence  is  not  ad- 
missible to  show  that  the  parties  intended  that 
tha  transaction  should  operate  as  a  conditional 
sale.  No  agreement  or  intention  of  the  parties, 
whether  at  the  time  of  the  transaction  or  subse- 
quently, can  change  the  redeemable  character 
of  a  mortgage."  See,  also,  264  and  266  and  328. 
Section  329:  "Inadequacy  of  price  is  also  a  cir- 
cumstance tending  to  show  that  the  transaction 
is  a  mortgage  rather  than  a  sale." 

In  case,  Brownlee  v.  Martin,  21  S.  C.  400. 
in   delivering  the  opinion  of  the  court.  Chief 


Justice  Mclver  says;  "Deed  abaohite  on  its 
face"  may  be  shown  to  be  a  mortgage,  "executed 
merely  as  a  security  for  a  debt  •  •  •  the 
terms  •  *  •  of  the  execution  •  •  * 
are  not  merged  in  any  subsequent  written  agree- 
ment entered  into  by  the  parties.  If  •  *  • 
intended  as  a  security  for  a  debt,  it  will  op- 
erate only  as  a  mortgage,  and  it  cannot  be 
converted  by  any  subsequent  written  agreement 
into  an  absolute  conveyance,  unless  •  ♦  • 
based  upon  a  sufficient  consideration,  and 
*  •  *  fairly  made,  without  undue  influence 
by  the  creditor;  and  the  burden  of  showing 
this  is  upon  the  mortgagee.  In  other  words, 
it  must  amount  to  sale  of  the  equity  of  re- 
demption, fairly  made,  upon  sufficient  con- 
sideration." He  quotes  numerous  authorities 
to  sustain  this  opinion. 

In  Hodge  v.  Weeks,  81  S.  C.  276,  9  S.  B. 
953,  the  adverse  discussion,  turned  npon  ths 
loss  of  the  written  contract  to  reconvey,  and. 
Justice  McGowan,  delivering  the  opinion  of 
the  court,  says,  "The  loss  of  the  paper  was  a 
great  misfortune  to  the  plaintiff,  intimating 
that  If  it  had  been  in  evidence  the  decision 
would  have  been  for  the  plaintiff.  Also  it  was 
shown  that  original  party  to  the  transaction 
was  dead. 

The  sam^  doctrine  is  held  in  cases  in  48  S, 
C.  50,  and  65  S.  C.  Reports.  In  most  of  the 
cases  relating  to  deeds  absolute  on  face,  claim- 
ed to  be  only  mortgages,  before  our  court,  no  ac- 
companying agreement  or  papers  constituting  a 
defeasance  were  produced  as  parts  of  the  trans- 
actions between  the  parties.  In  such  cases  the 
courts  have  held,  and  rightly,  that  the  testi- 
mony to  change  to  a  mortgage  must  be  clear  and 
convincing.  In  all  cases  it  is  stated  that  each 
case  must  depend  npon  the  peculiar  conditions 
and  drcumstances  surrounding  the  parties  at 
the  time  of  the  transaction. 

In  the  complaint  there  is  an  allegation  of 
usury,  but  in  their  arguments  counsel  did  not 
insist  npon  this  claim;  and  no  testimony  was 
adduced  on  this  point 

Wherefore  the  master  recommends  that  upon 
the  payment  by  the  plaintiff,  W.  A.  Hamilton, 
to  the  defendant  W.  M.  Hamer  of  $1,000  and 
interest  at  8  per  cent  per  annum,  from  Jan- 
nary  1,  1906,  said  defendant  bt  required  to 
convey  to  the  plaintiff  the  87  acres  of  land, 
known  as  the  Charity  Hamilton  lands,  conveyed 
by  plaintiff  to  defendant  by  deed  dated  Janu- 
ary 8,  1894. 

As  to  the  daim  of  the  defendant,  James  W. 
Hamer,  the  master  finds  that  he  has  never  paid 
anything  for  his  purchase  of  said  lands,  and 
therefore  does  not  occupy  the  position  of  a  pur- 
chaser for  valuable  consideration  without  no- 
tice. 

DecreiB  of  Court 

This  canse  come  on  to  be  heard  by  m«  on  ex- 
ceptions to  the  report  of  the  master,  in  which 
he  finds,  sabstantiklly,  that  the  deed  executed 
by  the  plaintiff  to  the  defendant  William  M. 
Hamer,  though  absolute  on  its  face,  yet  taken 
in  connection  with  the  instrument  of  writing 
called  "Bond  for  Titles"  was  intended  as  a  mort- 
gage; hence  that  upon  the  payment  of  the 
amount  due,  said  defendant  should  t>e  required 
to  convey  to  tlie  plaintiff  tire  premises  in  ques- 
tion. 

Obviously,  the  main  object  of  the  action  is 
to  have  the  deed,  although  absolute  npon  its 
face  and  containing  the  usual  covenants  of 
warranty,  with  relinquishment  of  dower,  de- 
clared a  mortgage.  The  amended  complaint  al- 
leges, in  briet  that  on  January  3,  1894, 
the  plaintiff,  being  the  owner  in  fee  of  two 
tracts  of  land,  the  one  of  20,  and  the  other  of 
67  acres — the  former  conveyed  to  him  by  Char- 
ity Hamilton,  and  the  latter  by  Alexander  D. 
Hamilton,  of  Rhode  Island,  to  whom  it  had  been 
conveyed  by  said  Charity,  and  both  known  as 
the   "Charity   Hamilton   lands"— made    to   the 
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defendant  WOllam  H.  Hamer  a  conveyance  of  i 
the  same,  but  that  snch  deed  was  execnted 
and  accepted  as  a  security  for  the  loan  of  $1,000 
made  by  said  defendant  to  the  plaintiff,  and  up- 
on the  express  agreement  that  said  defendant 
would  reconvey  said  premises  upon  the  repay- 1 
ment  of  said  loan  with  interest;  that  said  de- 
fendant, at  the  same  time  and  as  a  part  of  said 
agreement,  made  and  delivered  to  the  plaintiff 
a  bond  for  titles,  a  copy  of  which  is  set  out 
in.  the  complaint,  and  is  as  follows: 

"Bond  for  Titles. 
"State  of  Soath  Carolina,  County  of  Marion. 

"Know  all  men  by  these  presents,  that  in  case 
William  A.  Hamilton  pays  to  me  one  thousand 
dollars,  without  hurt  or  damage,  within  five 
years  from  date,  I  bind  myself,  executors  and 
administrators  to  make  him  a  deed  for  eighty- 
seven  (87)  acres  of  land,  more  or  less,  known 
as  the  'Charity  Hamilton  lands;'  the  above 
amount  being  purchase  money  for  A.  D.  Hamil- 
ton's interest  in  said  place,  and  to  cover  mort- 
mge  held  against  William  A.  Hamilton  by  J. 
W.  Dillon  &  Sons.  This  bond  is  signed  and 
sealed  with  the  express  understanding  that  Wil- 
liam A.  Hamilton  is  to  pay  me  one  hundred  and 
ten  ($110.00)  dollars  rent  for  each  and  every 
year,  by  October  the  first,  until  said  place  is 
paid  for  in  fuU.  On  failure  to  secure  rent  for 
each  year  in  advance  on  January  Ist  of  each 
year  by  whatever  I  may  demand,  this  contract 
or  bond  shall  become  null  and  void. 

"Signed  and  sealed  the  3d  day  of  January, 
1894. 

"('In  advance'  put  in.) 

nSigned]  W.  M.  Hamer.     [L.  S.1" 

Witnessed. 

He  complaint  further  alleges  that  said  sum  of 
$110,  though  expressed .  as  annual  rent  in  said 
bond,  is  actual  interest  of  the  loan  at  10  pel 
cent  per  annum,  and  $10  is  for  taxes  on  the 
land  conveyed,  and  ia  so  denominated  In  order 
to  evade  the  provisions  of  the  statute  against 
usury.  It  is  further  alleged  that  the  plain- 
tiff on  October  2,  1805,  tendered  to  said  de- 
fendant the  said  sum  of  $1,000,  which  he  re- 
fused to  accept,  and  that  plaintiff  has  since 
been  ready  and  willing  to  pay  said  snm,  but  de- 
fendant has  refused,  and  BtlU  refuses,  to  ac- 
cept the  same. 

For  a  second  cause  of  action  the  complaint  re- 
peats the  foregoing  allegations,  and  alleges, 
farther,  that  the  plaintiff  has  annnally  paid  to 
said  defendant  the  sum  of  $110  as  interest  up- 
on the  loan  of  said  $1,000,  the  whole  aggre- 
Siting  $1,320,  whereby  said  defendant  has  un- 
wfully  exacted  from  the  plaintiff  the  sum  of 
$30  per  annum  usurious  interest,  and  thereby 
htiB  forfeited  the  entire  interest  upon  said  loan 
from  January  3,  1804,  and  in  addition  thereto 
has  become  liable  to  the  plaintiff,  in  an  amount 
double  the  sum  of  the  usurious  interest  received 
by  him.  There  is  also  an  allegation  that  ttie 
defendant  James  W.  Hamer  claims  some  inter- 
est or  lien  upon  said  real  estate. 

The  amended  answer  of  defendant  William 
M.  Hamer  for  a  first  defense,  admits  that  at 
the  time  alleged,  the  plaintiff  was  the  owner  of 
the  first  tract  of  20  acres  mentioned  and  de- 
scribed in  the  complaint,  and  had  legal  title  to 
the  second  described  tract  containing  67  acres, 
but  he  alleges  that  he  paid  the  whole  of  the 
purchase  money  of  said  second  tract  at  the  time 
of  purchase,  and  title  thereto  was  taken  in  the 
name  of ,  the  plaintiff  in  trust  only,  for  him. 
He  further  admits  the  execution  by  him  of  the 
instrument  of  writing  denominated  "Bond  for 
Titles,"  the  tender  of  $1,000  and  his  refnsal  to 
make  title,  but  he  denies  that  the  deed  of  con- 
veyance was  executed  by  the  plaintiff  or  ac- 
cepted and  received  by  him  other  than  as  an 
absolute  sale  and  conveyance  of  the  property 
therein  described,  and  denies,  further,  that  the 
plaintiff  then,  or  since  that  time,  was  indebted 


to  him  for  the  purchase  money,  or  any  part 
thereof  of  said  premises.  For  a  second  de- 
fense, the  answer,  in  substance,  alleges  that  a 
short  while  prior  to  said  date  plaintiff  approach- 
ed him  for  the  purpose  of  selling  to  him'  the 
20-acre  tract,  giving  as  a  reason  therefor  that 
he  had  given  a  mortgage  on  same,  which  was 
past  due  10  or  more  years,  and  about  to  be  fore- 
closed, and  which  he  could  not  pay,  and  when 
defendant  declined  to  buy  said  tract  on  account 
of  its  small  acres,  plaintiff  stated  that  he 
personally  could  buy  the  second  described  tract 
of  67  acres,  then  owned  by  his  cousin  in  Rhode 
Island,  but  of  which  he  was  in  possession  and 
bad  control  as  tenant  and  agent,  for  the  sum  of 
$770,  and  would  do  so  for  said  defendant  and 
convey  both  tracts  if  he,  said  defendant,  would 
pay  the  purchase  pnce  of  the  one,  satisfy  the 
mortgage  on  the  other,  and  give  plaintiff  the 
option  or  privilege  of  repurchasing  same  at  any 
time  within  five  years  at  and  for  the  snm  of 
$1,000,  he  in  the  meantime  paying  to  said  de- 
fendant each  year  a  reasonable  rent  for  the 
premises.  The  answer  further  alleges  that,  not 
having  funds  of  his  own  with  which  to  make 
said  purchase,  but  ascertaining  that  he  could 
borrow  the  necessary  amount  from  an  aunt, 
secured  by  his  note  indorsed  by  his  father,  he, 
said  defendant,  verbally  entered  into  an  agree- 
ment with  the  plaintiff  to  the  purport  above 
recited,  and  in  accordance  therewith  he  pre- 
pared, or  had  prepared,  and  sent  to  be  executed, 
a  deed  for  the  67-acre  tract,  which,  when  re- 
turned, he  took  out  of  the  express  office,  paying 
the  draft  attached  thereto,  for  $770,  had  the 
same  recorded,  and  has  been  In  possession  there- 
of ever  since;  that  he  also  paid  the  amount 
due  on  the  mortgage,  but  as  it  was  a  consider- 
able distance  to  the  courthouse,  and  impossi- 
ble at  that  time  to  examine  the  records,  he  took 
an  assignment  of  the  mortgage  to  protect  him 
from  any  subsequent  liens  or  incumbrances; 
that  it  was  in  accordance  with  tha  foregoing 
agreement  of  purchase  and  sale,  definitely 
and  expressly  understood  and  agreed  to  by  plain- 
tiff, that  the  deed  in  question  and  the  bond  for 
titles  were  executed,  and  he  emphatically  denies 
that  the  deed  is  other  than  on  its  face  it  pur- 
ports to  be,  or  that  it  was  given  or  taken  as  a 
mortgage,  or  as  security  for  any  debt  due  by 
the  plaintiff  to  the  defendant,  and  on  the  con- 
trary, he  alleges,  that  when  he  declined  to  pur- 
chase said  20  acres  as  aforesaid,  said  plain- 
tiff made  the  effort  to  borrow  from  him,  said 
defendant,  an  amount  suflMent  to  pay  the  mort- 
gage aforesaid,  but  defendant  declined  to  have 
anything  to  do  with  either  of  said  tracts  apon 
the  express,  positive,  and  unequivocal  under- 
standing and  agreement  that  he  was  purchasing 
same  absolutely  and  in  good  faith,  with  the 
option  or  privilege  on  the  part  of  the  plaintiff 
to  repurchase  the  same  upon  the  performance  of 
the  conditions  set  forth  in  said  bond  for  titles. 
After  admitting  the  tender  of  the  $1,000  at  the 
time  mentioned,  and  his  refusal  to  accept  same, 
said  defendant  pleads  a  general  denial  of  each 
and  every  all^ation  of  the  complaint  not  ad- 
mitted by,  or  inconsistent  with,  the  foregoing; 
and  for  a  third  defense  he  alleges  that  he  was 
ready  at  any  time  during  the  period  therein 
mentioned  to  perform  on  his  part  the  conditions 
of  said  bond  for  titles  had  plaintiff  complied 
with  the  same  on  bis  part,  but  that  plaintiff 
not  only  had  failed  and  refused,  on  his  part,  to 
perform  the  conditions  of  said  bond  during  said 
period  of  five  years,  but  he  made  no  offer  or 
tender  to  perform  same  at  any  time  prior  to 
October  2,  1905,  more  than  10  years  after  exe- 
cution of  the  bond  for  titles,  and  then  only 
after  receiving  notice  that  defendant  had  sold 
the  property,  and  that  he,  said  plaintiff,  must 
surrender  possession ;  and  he  claims  that  by  his 
laches  and  negligence  the  plaintiff  had  waived, 
forfeited,  and  surrendered  any  equity  he  might 
otherwise  have  had  under  said  bond  for  titles. 
The  defendant  James  W.  Hamei  pleads  a  gen- 
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eral  denial  and  claim  to  be  a  purchaser  for  val- 
ue without  notice. 

The  exceptions,  though  nnmerona,  all  go  to 
the  question,  the  ebyionsly  controlling  issue  in 
the  case,  to  wit,  whether  the  testimony  is  suffi- 
cient to  show  that  the  transaction  between  the 
plaintiff  and  the  defendant  William  M.  Hamer 
amounted  to  and  was  intended  to  be  the  loan  of 
money  by  the  one  party,  and  the  borrowing  and 
giving  security  by  the  other.  In  other  words, 
do  the  deed  and  instrument  of  writing  denomi- 
nated in  the  complaint  and  by  the  parties  as 
"Bond  for  Titles,  taken  in  connection  with  the 
situation  and  circumstances  attending  the  ex- 
ecution of  these  papers,  as  disclosed  by  the  tes- 
timony, establish  the  relation  of  mortgagor  and 
mortgagee  between  the  plaintiff  and  said  defend- 
ant? Or,  to  put  the  question  in  still  another 
form.  Is  the  deed  what  on  its  face  it  purports 
to  be,  an  absolute  conveyance?  and  is  the  bond 
for  titles  what  its  language  indicates— a  condi- 
tional sale  ?  Do  these  paper*— the  one  containing 
•11  the  covauinta  of  warranty  usually  found  in 
absolute  conveyasces  for  value,  with  relinquish- 
ment of  the  wife's  inchoate  right  of  dower,  the 
other  clear,  nnambignous,  and  unequivocal,  and 
both  executed  with  the  formality  and  solemnity 
nsnaUy  attending  upon  the  execution  of  instru- 
ments of  such  great  importance — contain  and 
express  the  real  contract  between  the  parties? 
or  is  that  contract  of  an  abeolutely  different 
import,  having  an  entirely  different  effect? 

In  considering  this  question  it 'will  be  observed 
that  the  complaint  alleges  and  the  plaintiff  ad- 
'  mits  that  the  instrument  of  writing  designated 
"Bond  for  Titles,"  executed  by  the  defendant 
W.  M.  Hamer  at  the  time  of  the  transaction, 
contains  and  imports  the  contract  entered  into 
and  to  be  performed  by  him.  The  deed  unques- 
tionably contains  the  contract  on  the  part  of  the 
glaintiff.  The  two,  therefore,  contain  and  em- 
race  the  contract  made  and  entered  into  by 
the  parties.  Being  in  writing,  to  what  extent 
ia  parol  proof  admissible  to  affect  the  same? 
When  it  is  alleged  that  a  deed,  though  absolute 
on  its  face,  was  executed  on  some  agreement  or 
condition  to  be  performed  on  the  part  of  the 
grantee,  which  agreement  or  condition,  it  Is 
also  alleged,  is  in  writing,  do  not  the  two  writ- 
ings constitute  the  highest  and  best  evidence  of 
what  the  real  agreement  is,  and  is  parol  proof  ad- 
missible to  vary  the  terms  of  such  written  con- 
tract? Greenleaf  on  £3v.  1277 ;  Sullivan  v.  Wil- 
liams, 43  S.  C.  601,  21  S.  m.  642 ;  Bruce  v.  Moon, 
67  S.  C.  6S,  35  S.  E.  415 ;  Petty  v.  Petty.  52  S.  C 
54,  29  S.  li.  406;  Miller  v.  Price,  60  S.  C.  85, 
44  S.  E.  584 ;  Hodge  v.  Weeks.  31  S.  C.  276, 
9  S.  E.  953;  Wallace  v.  Johnstone.  129  tJ.  S. 
68,  9  Sup.  Ct.  243,  32  L.  Ed.  619.  If  this  be 
true,  then  there  can  be  but  one  opinion  as  to  the 
contract  between  these  parties.  The  deed  con- 
veys the  premises  in  question  absolutely  to  the 
grantee,  the  defendant  W.  M.  Hamer,  while  the 
bond  for  titles  executed  by  said  defendant  obli- 
gates him,  his  "executors  and  administrators" 
(?)  to  sell  and  reoonvey  the  same  to  the  plain- 
tiff only  upon  condition  of  the  imyment  of  tbe 
specified  sum  of  money  at  any  time  within  the 
period  mentioned.  We  then  have  the  very  ele- 
ments and  conditions  which  constitute  a  con- 
ditional sale,  or,  to  use  the  language  of  Chief 
Justice  Mclver  in  Brown  v.  Bank,  infra— dis- 
tinguishing such  transactions  from  a  mortgage— 
"an  absolute  sale,  with  an  agreement  allowing 
tbe  vendee  to  repurchase  the  lands  at  a  special 

frice,  and  within  a  time  limited."  The  plaintiS 
aving  failed  to  comply  with,  and  to  perform 
these  conditions, ,  has,  bis  counsel  properly  ad- 
mits, upon  such' assumption,  forfeited  any  claim 
and  right  he  had,  and  hence  is  not  entitled  to 
recover  in  this  action. 

Be  this  as  it  may^  however,  and  waiving  (or 
tbe  purpose  of  this  inquiry  any  such  considera- 
tion, let  us  narrow  the  issue  down  to  tbe  inquiry 
'^bether  the  testimony  is  sufficient  to  show  that 
kite  deed,  absolute  oa  its  face,  was  intended  to 


be,  and  ia,  in  fact,  a  mere  security  for  the  pay- 
ment of  b  debt.  Before  entering  upon  the  dis- 
cussions of  the  testimony,  it  will  not  be  out 
of  place  to  advert  to  some  of  the  principles  con- 
trolling courts  of  equity  in  considering  this 
question,  especially  in  this  state.  The  case  of 
Arnold  v.  Mattison,  8  Bich.  Eq.  158,  is  one  of. 
if  not  the  first,  case  in  our  courts  in  which  this 
subject  came  under  investigation,  and  the  prin- 
ciple laid  down  in  that  case  has  been  uniformly 
followed  and  approved  in  all  subsequent  cases. 
The  language  used  in  that  case  by  the  distin- 
guished chancellor.  Job  Johnson,  is  quoted  with 
approval  by  Chief  Justice  Mclver  in  the  case  of 
Petty  V.  Petty,  52  S.  C.  54,  29  S.  E.  406.  who 
emphasizes  tbe  same  by  quoting  from  Mr.  Pom- 
eroy  (3  Eq.  Jur.  i  1196),  as  foUows :  "The  pre- 
sumption, of  course,  arises  that  tbe  instrument 
is  what  it  purports  on  ita  face  to  be,  an  abso- 
lute conveyance  of  tbe  land.  To  overcome  this 
presumption,  and  to  establish  its  character  as  » 
mortgage,  the  cases  all  agree  that  the  evidence 
must  be  clear,  unequivocal,  and  convincing,  for 
otherwise  the  natural  presumption  will  pre- 
vail." The  distinguished  Chief  Justice  then  con- 
tinues: "Indeed,  the  plaintiff's  counsel  very 
properly  concedes  this  to  be  the  rule,  which 
seems  to  be  everywhere  recognized,  and  is  baa- 
ed upon  the  soundest  reason ;  for  before  a  court 
of  equity  can  be  expected  to  convert  a  solemn 
written  instrument,  under  seal,  into  sometiiing 
very  different  from  what  it  purports  on  ita  face 
to  be,  there  should  be  strong  evidence  to  show 
that  such  was  the  intention  of  the  parties  to 
the  instrument;  to  use  the  language  of  John- 
son, Ch.,  in  Arnold  v.  Mattison,  supra,  'the  evi- 
dence must  be  very  dear  and  convmcing.' " 

The  same  learned  justice  in  considering  the 
same  point  in  Brown  v.  Bank,  55  S.  C.  69,  32 
S.  E.  824,  says :  "While  it  is  undoubtedly  true 
that  a  deed,  which  appears  on  its  face  to  be  an 
absolute  conveyance,  may,  in  equity,  be  de- 
clared to  be  a  mortgage,  u  the  evidence  be  suf- 
ficient to  show  that  such  was  the  intention  of 
the  parties,  yet  it  is  equally  true  that  the  pre- 
sumption is  that  the  deed  is  what,  on  its  face, 
it  purports  to  be,  an  absolute  conveyance,  and 
to  establish  its  character  as  a  mortgage,  'the 
evidence  must  be  clear,  unequivocal,  and  con- 
vincing, for  btherwise  the  natural  presumption 
will  prevail'  "  (citing  3  Pom.  Eq.  Jur.  I  U.96 ; 
Arnold  v.  MatUson,  8  Rich.  Eq.  153 ;  Petty  v. 
Petty,  52  S.  C.  54,  29  S.  E.  406).  "Whether 
any  particular  transaction  amounts  to  a  mort- 
gage, continues  tbe  same  learned  justice,  "or 
to  an  absolute  sale,  with  an  agreement  allowing 
the  vendor  to  repurchase  tbe  landa  at  a  special 
price  and  within  a  limited  time,  'must  to  a  large 
extent  depend  upon  its  own  special  circumstanc- 
es; for  the  question  finally  turns  in  all  cases 
upon  the  real  intention  of  the  parties  as  shown 
upon  the  face  of  tbe  writings,  or  as  disclosed 
by  tbe  extrinsic  evidence.' "  Quoting  from  3 
Pom.  Eq.  Jur.  8  1195.  See,  also,  4  Kent,  143 
Hodges  V.  Weeks,  31  S.  C.  276,  9  S.  E.  953 
Campbell  v.  Lander,  50  S.  C.  171,  27  S.  E.  648 
Shiver  v.  Arthur,  54  S,  C.  184.  32  S.  B.  310 
Creswell  v,  Smitli,  61  S.  C.  575,  39  S.  E.  757 
Bass  V.  Bell,  64  S.  C.  177.  41  S.  B.  893 ;  MiUer 
V.  Price,  66  S.  C.  85,  44  S.  E.  584 ;  Wallace  v. 
Johnstone,  129  U.  S.  58,  9  Sup.  Ct.  243,  32  L. 
Ed.  619;  Bogk  v.  Oassert,  140  U.  S.  18,  13 
Sup.  Ct  738,  37  L.  Ed.  681. 

Applying  these  principles  to  the  facts  of  this 
case,  what  do  we  find?  It  appears  that  at  the 
time  of  this  transaction  the  firm  that  held  the 
mortgage  on  the  20-acre  tract  owned  by  the 
plaintiff,  were  embarrassed,  and  had  ashed  their 
creditors  for  an  extesnaion.  In  consef^nence  of 
their  own  condition,  they  were  pressing  their 
debtors,  among  others  tbia  plaintiff,  for  payment 
of  this  mortgage  debt  This  debt  nad  been  due 
for  over  10  years,  and  during  that  long  time, 
plaintiff  bad  made  but  a  single  payment  of  $10.- 
50.  The  defendant  W.  mT  Hamer  was  not  a 
capitalist  or  money   lender,  and  at  that  time 
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be  was  enmged  aa  a  derk  in  a  general  store 
nt  Little  Rock.  Ha  was  in  poBsession  of  a 
small  tract  of  land  which  adjoins  the  20-acre 
tract  of  the  plaintiff  on  which  the  lien  of  the 
mortgage  rested,  and  also  adjoins  the  67-acre 
tract.  A  cousin  of  the  plaintiff,  a  resident  of 
the  state  of  Rhode  Island,  was  the  owner  of 
the  latter  tract,  but  the  plaintiff  was  in  the  pos- 
session of  the  same  as  lessee  and  a^ent  of  the 
owner.  Such  were  the  relative  positions  of  the 
plaintiff  and  said  defendant  at  the  time  the  ne- 
gotiations between  them  commenced,  with  addi- 
tion of  the  important  fact,  which  is  undisputed, 
that  when  said  defendant  was  first  approached  by 
the  plaintiff  in  regard  to  the  purchase  of  the  67- 
acre  tract,  said  defendant  did  not  have  the  mon- 
ey himself,  and  his  entering  into  any  agreement, 
it  seems,  depended  upon  his  ability  to  borrow 
a  sufficient  amount  of  money  to  pay  the  mort- 
gage debt  on  the  one,  and  the  purchase  price 
of  the  other,  of  said  tracts  of  land.  It  fartiier 
appears  that  it  was  only  after  said  defendant  as- 
certained that  he  could  borrow  the  necessary 
amount  from  a  kinswoman  (and  that  only  upon 
the  indorsement  of  his  note  by  his  father — a 
pertinent  ciicamstance),  that  the  negotiations 
between  the  plaintiff  and  the  defendant  produc- 
ed any  definite  result.  In  consequence  of  the 
agreement  then  entered  into,  the  defendant  him- 
self prepared  and  forwarded  to  Rhode  Island, 
to  be  executed  by  the  owner,  a  deed  for  the  67- 
acre  tract,  the  plaintiff's  name  being  used  as 
grantee.  On  its  return  by  express,  duly  execut- 
ed, with  a  draft  attached  for  the  payment  of 
the  purchase  price  above  mentioned,  defendant 
paid  the  draft,  took  the  deed  out  of  the  express 
office,  had  it  recorded,  and  has  had  it  in  posses- 
sion ever  since.  He,  said  defendant,  also  paid  the 
amount  due  on  the  mortgage  on  the  20-acre 
tract,  taking  an  assignment  of  same,  for  the 
purpose,  so  he  alleges  and  testifies,  of  protecting 
himself  from  any  subsequent  liens  and  incum- 
brances, it  being  impossible  at  that  time  to  as- 
certain whether  or  not  there  were  any  such. 
Plaintiff  being  notified  of  these  matters,  went 
to  Little  Rock,  where  said  defendant  was  then 
clerking,  taking  with  him  his  wife,  and  then  and 
there  executed  to  said  defendant  a  deed  in  fee 
simple,  with  full  covenants  of  warranty  for 
both  tracts  of  land.  By  prearrangement,  T.  B. 
Stackhouse,  Esq.,  a  notary  public,  was  also 
present,  and  before  him  the  wife  relinquished 
in  due  form  all  right  and  claim  of  dower.  On 
the  same  day,  to  wit,  January  3,  1894,  said  de- 
fendant axecnted  an  instrument  of  writing,  de- 
nominated on  its  face  "Bond  for  Titles,  and 
which  is  set  out  in  the  complaint.  The  plaintiff 
in  his  testimony,  however,  and  his  wife  in  her 
testimony,  positively  contradicts  this  averment 
of  the  complaint,  for  each  says  that  the  word 
"interest"  was  read  instead  of  the  word  "rent." 
a  palpable  mistake,  regard  being  had  to  the 
context  in  which  the  word  "rent"  is  used.  It 
further  appears  that  soon  thereafter  both  tracts 
of  land  were  trnnsferred  on  the  tax  book  to  the 
name  of  the  defendant  W.  M.  Hamer.  He  was 
charged  with,  and  has  paid  annually,  the  taxes 
on  the  seme,  although  the  rate  was  varied  from 
vear  to  year  duing  the  period,  ranging  from  U 
to  22  mills.  Each  year,  from  1894  to  1905, 
a  period  of  11  years,  the  plaintiff  has  given  his 
note  for  payment  of  rent  on  said  premises,  all 
of  which  specified  that  it  was  given  for  "rent  of 
^he  Charity  Hamilton  lands."  except  commenc- 
ing with  a  note  given  in  1004,  for  rent  for  thf 
next  succeeding  year,  when  the  notes  specifipd 
that  each  was  given  for  rent  of  the  arable  land 
of  the  "Charity  Hamilton  lands";  the  alleged 
reason  for  this  change  being  hereinafter  refer- 
red to. 

Does  not  this  bare  redtal  of  admitted  facts 
furnish  almost  conclusive  evidence  of  the  na- 
ture of  the  transaction  between  the  plaintiff 
and  the  said  defendant?  It  will  be  noted  that 
the  relation  of  mortgagor  and  mortsngee  did 
not  at  that  time  and  had  not  existed  between 


these  parties.  In  fact,  so  far  aa  the  testimony 
discloses^  this  is  tb«  first  and  only  business 
transaction  that  had  then,  or  has  sinoe,  taken 
place  between  the  plaintiff  and  said  defendant. 
Had  the  relation  of  debtor  and  creditor  before 
existed,  and  if  the  deed  in  this  case  was  an 
agreement  that  the  original  mortgage  should  be 
converted  into  an  absolute  conveyance,  it  might 
be  argued  that  a  new  consideration  was  necessary 
to  the  validity  of  such  agreement.  It  may 
be,  too,  that  a  court  of  equity  might  look  with 
suspicion  upon  such  a  transaction,  by  reason  of 
the  maxim,  "Once  a  mortgage  always  a  mort- 
gage." Bnt  even  where  sudh  relation  has  ex- 
isted, and  the  mortgagee  purchases  the  mort- 
gaged premises,  other  than  at  a  sale  under  fore- 
closure— if  the  whole  premises,  then  all  the  mort- 
gage, aa  in  Devereux  v.  Taft,  20  S.  C.  555; 
if  only  a  portion,  then  pro  tanto  of  the  mortgage. 
aa  in  Trimmier  v.  Vise,  17  S.  C.  499,  43  Am. 
Rep.  624— is  satisfied  and  extinguished.  Not 
only  had  there  existed  no  hnsineaa  or  other  rela- 
tions between  these  parties,  but  as  matter  of 
fact  plaintiff  has  never  held  any  more  than  the 
naked  legal  title  to  one  of  the  tracts  of  land. 
It  is  undisputed  that  said  defendant  paid  the 
whole  of  the  purchase  money,  at  the  time  of 
the  purchase,  of  the  67-acre  tract,  and  though 
plaintiff's  name  appears  as  grantee  in  the  deed, 
it  was  never  in  his  possession,  but  was  turned 
over  to  said  defendant  when  returned  by  ex- 
press; he  had  it  recorded  and  has  had  control 
and  possession  of  it  ever  since.  Unexplained, 
such  proof  would  create  in  favor  of  said  defend- 
ant a  resulting  trust.  Sexton  v.  HoUis,  26  S. 
C.  231,  1  S.  E.  893;  Ex  parte  Trenholm,  19 
S.  C.  135 ;  Catoe  v.  Catoe,  32  S.  C.  595.  10  S. 
E.  1078 :  Feaster  v.  Kendall,  80  8.  0.  30,  61 
S.  E.  200.  When  such  proof  is  followed  by  oth- 
er proof  showing  the  actual  execution  and  de- 
livery of  a  deed  for  the  same  property,  absolute 
on  Its  face,  from  the  nominal  grantee  to  the 
par^  who  paid  the  whole  of  the  purchase  mon- 
ey, isn't  the  conclusion  irresistible  that  the  con- 
veyance is  in  consequence  and  in  performance 
of  a  previous  understanding  and  agreement  to 
that  effect?  Does  not  such  proof  indicate  be- 
yond a  doubt  that  the  conveyance  is  in  conse- 
quence of  the  payment  of  the  purchase  money 
and  in  accordance'  with  an  agreement  made  at 
or  before  such  payment? 

But  aside  from  all  this  (and  I  prefer  to  put 
my  decision  upon  the  real  merits  of  the  action), 
isn't  it  inconceivable  that  said  defendant— a 
young  man  with  no  capital  and  apparently  little 
or  no  property  of  his  own — would  assume  the 
risk  of  borrowing  this  money,  procuring  his 
father  to  become  his  surety  for  its  payment,  and 
take  upon  himself  all  the  troable  and  labor  of 
preparing,  or  having  prepared,  the  different  in- 
struments of  writing  entering  into  the  trans- 
action, having  them  recorded,  etc..  Just  for  the 
privilege  of  loaning  the  money  to  the  plaintiff? 
Isn't  It  inconceivable  even  that  the  father 
would  have  involved  himself,  the  loan  being  the 
only  object  and  inducement?  If  there  was  any 
other  consideration  or  motive,  my  attention  has 
not  been  called  to  it  in  argument,  and  the  teati- 
mony  is  absolutely  silent  on  the  subject ;  for  it 
appears  conclusively,  as  before  stated,  that  this 
was  the  first  and  only  business  transaction  that 
ever  took  place  between  these  parties.  It  most 
be  remembered,  too,  that  this  was  at  a  time 
when  the  country  was  laboring  under,  probably, 
the  most  stringent  and  disastrons  panic  it  ban 
ever  experienced.  The  testimony  shows  that 
pottnTi.  the  money  product  of  this  section,  was 
bringing  only  from  41^  to  6  cents  per  poond, 
and  that  property  had  no  fixed  value,  for  the 
reason  that  there  was  no  money  to  buy  It.  In 
addition  to  the  testimony  to  that  effect,  the 
court  will  take  Judicial  notice  of  the  fact  that 
business  was  practically  at  a  standstill.  Ex- 
'■ppt  in  rare  instances,  money  could  not  be  pro- 
<>i<red  at  any  reasonable  rate  of  interest,  regard- 
less of  the  value  of  the  security  offered;    that 


Digitized  by 


v^oogle 


ao) 


HAMILTON  y.  HAMES 


1003 


is,  regard  being  had  to  Talues  in  times  of  ordi- 
nary prosperity.  Isn't  it  making  too  great  a 
demand  upon  tbe  credulity  of  the  ordinary  mind 
to  hold  that  these  solemn  instruments  of  writing 
do  not  show  the  real  transaction  and  express  the 
real  intention  of  these  parties,  when  executed 
under  such  circumstances,  at  such  a  time,  and 
when  these  parties  occupied,  relatively,  such 
positions?  To  sustain  the  contention  of  the 
plaintiff,  we  are  not  only  compelled  to  disregard 
"the  presumption  that  these  instruments  are 
what,  on  their  face,  they  purport  to  be,"  but 
we  have  "to  convert  them  into  something  very 
different,"  and  to  do  violence  to  every  motive 
and  rule  that  usually  actuate  and  control  people 
in  their  business  dealings  with  each  other.  It 
does  seem  inconceivable  that  the  defendant 
would  have  assumed  the  risk  and  taken  the 
trouble  which  he  did  (parenthetically,  would  his 
father  have  become  his  surety?)  except  upon 
the  theory  and  assumption  that  the  account  he 
gives  of  this  transaction  is  the  true  and  correct 
one;  that  bis  answer,  so  emphatically  sustained 
by  the  great  weight  of  the  testimony,  gives  the 
reasonable  and  common  sense  interpretation 
of  the  real  contract  between  these  parties.  In 
fact,  this  is  the  only  reasonable  explanation  of 
the  action  and  conduct  of  the  defendant,  while 
that  of  the  plaintiff  is  perfectly  consistent  with 
and  can  be  explained  upon  the  same  theory.  It 
appears  from  the  testimony  that  both  the  2K)  and 
67  acre  tracts  adjoin  and  bound  upon  a  small 
tract  known  as  the  "Lisias  Stackhouse  place," 
belonging  to  this  defendant's  father,  but  of 
which  the  defendant  had  control  and  possession. 
Doubtless  defendant's  motive  in  making  the 
purchase  and  taking  title  to  these  two  tracts, 
at  the  same  time  giving  to  the  plaintiff  the  op- 
tion of  repurchasing  same  upon  the  conditions 
■et  out  in  the  bond  for  titles,  was  that  if  the 
plaintiff  complied  with  these  conditions,  he,  the 
defendant,  would  practically  be  out  nothing, 
while  if,  on  the  contrary,  plaintiff  did  not  per- 
form those  conditions  (and  judging  from  his  fail- 
ure to  pay  the  small  amount  of  the  mortgage 
debt  during  the  long  time  it  had  run,  he,  said 
defendant,  really  did  not  expect  him  to  do  so), 
these  two  tracts,  united  with  the  "Stackhouse 
place,  made  a  good  property,  and  at  the  price 
would  prove  a  good  investment  The  considera- 
tions moving  and  the  position  in  which  the  plain- 
tiff finds  himself  at  this  time,  supporta,  as  be- 
fore stated,  and  can  be  explained  clearly  upon 
the  same  hypothesis,  to  wit,  that  he  was  to 
make  an  absolute  conveyance  of  the  property 
and  be  allowed  the  privilege  of  repurchasing  the 
same  at  any  time  within  five  years,  in  the  mean- 
time retaining  possession  upon  the  payment  of 
a  reasonable  annual  rent.  He  was  not  only 
about  to  lose  the  titie  and  possession  of  his  tract 
of  20  acres  becanse  of  his  Inability  to  pay  the 
mortgage  debt  resting  on  it,  but  to  lose  the  op- 
portunity of  purchasing  his  kinsman's  tract  at 
a  price  which,  if  the  opinion  of  some  of  the 
witnesses  is  to  be  taken  as  a  criterion,  was  very 
low,  and,  according  to  all,  was  very  reasonable. 
By  giving  to  the  defendant  Hamer  an  absolute 
conveyance  of  both  tracts  upon  consideration  of 
the  payment  by  him  of  the  mortgage  debt  on 
the  one,  and  the  purchase  money  of  the  other 
tract,  and  obtaining  from  him  an  opportunity 
and  option  of  repurchasing  both  within  a  giv- 
en time  and  at  a  specified  price,  in  the  meantime 
nnd  during  the  period  the  option  continued  of 
force,  to  pay  a  reasonable  rent  for  use  and 
occupation,  plaintiff  was  thereby  enabled  not 
only  to  retain  possession  of  both  tracts,  but  he 
had  the  right  and  privilege  to  obtain  the  title 
by  complying  with  and  peiforming  the  condi- 
tions of  the  bond  for  title.  Any  other  conclu- 
sion, it  is  perfectiy  clear  to  my  mind,  in  view 
of  the  written  instruments  in  this  case,  the  sit- 
uation of  the  parties,  and  the  facts  attending 
the  execution  of  those  instruments,  would  be  il- 
logical, unreasonable,  and  contrary  to  the  uaual 
conduct  of  people. 


But,  it  is  argued,  the  discrepancy  in  the  value 
of  these  lands  and  the  price  paid  for  them  i» 
a  strong  circumstance  to  show  that  a  mortgage 
must  have  been  intended,  and  not  an  absolute 
sale.  There  is  nothing,  j>robably,  about  which 
people  more  honestly  diner  than  in  their  esti- 
mate of  the  value  of  property,  especially  at  • 
period  long  distant  from  the  time  at  which  the 
valuation  is  fixed,  and  this  case  is  not  an  ex- 
ception to  that  rule.  The  viewpoint  makes  the 
greatest  difference.  Property  looks  more  invit- 
ing and  valuable  when  viewed  at  times  when 
everything  is  bright  and  prosperous  than  it  does 
in  duys  of  adversity,  disaster,  and  distress. 
The  witnesses,  no  doubt  honestiy  disagree  as  to 
the  value  of  these  two  tracts'  of  land  at  the 
time  of  this  transaction,  some  putting  it  as 
high  as  $20  per  acre,  while  others  testify  that 
$1,000  was  a  full  price  for  it  at  that  time. 
Most  of  the  former  class  of  witnesses  candidly 
admit  that  they  were  not  then,  nor  are  they 
now,  property  owners,  nor  did  they  then,  or 
now,  have  the  money  with  which  to  purchase 
the  lands  in  question.  On  the  other  hand,  most 
of  the  latter  class  of  witnesses  were,  and  are, 
owners  and  dealers  in  property.  All  testify, 
however,  that  at  that  time  there  was  practically 
no  determinate  value  to  be  placed  on  any  prop- 
erty on  account  of  the  scarcity  of  money;  no 
property  being  sold.  This  scarcity  was  due  to 
the  low  price  of  cotton,  and  that  the  result 
of  the  then  unprecedented  panic.  'There  is  one 
concrete  fact,  however,  not  dependent  upon 
mere  opinion,  and  that  is  the  67-acre  tract  was 
purchased  for  $770,  a  llttie  over  ^10  per  acre. 
It  must  be  remembered,  too,  that  it  was  a  part 
of  this  transaction  that  the  vendor  was  to  have 
the  privilege  or  option  of  repurchasing  this 
property  at  the  price  which  constituted  the  con- 
sideration of  its  conveyance  by  him.  This,  no 
doubt,  was  sufBcient  reason  why  no  hard  bar- 
gain was  driven,  and  furnishes  sufficient  ex- 
planation of  the  discrepancy,  if  any,  between 
the  actual  valae  of  the  property  and  the  price 
which  defendant  paid  for  it.  It  is  further 
agreed  that  the  defendant  instead  of  having  sat- 
inaction  entered  on  the  mortgage  on  the  20-acre 
tract  when  he  paid  the  debt,  bad  the  mortgage 
assigned  to  himself,  and  this  is  construed  into 
being  a  circumstance  to  show  that  the  deed  In 
question  was  intended  as  a  mortgage.  Besides 
the  fact  that  defendant's  purpose  in  doing  this, 
as  testified  to  by  him,  is  perfectly  reasonable 
and  businesslike,  the  effect  of  the  act  is  pre- 
cisely contrary  to  that  contended  for  by  the 
plaintiff.  Why  should  the  defendant  desire  to 
keep  alive  the  old  mortgage  if  the  deed  was  ex- 
ecuted and  intended  as  a  mortgage?  As  addi- 
tional security,  it  amounts  to  nothing,  while 
upon  the  assumption  that  the  deed  is  an  abso- 
lute conveyance,  its  function  is  to  protect  the 
grantee  against  any  incumbrances  subsequent 
to  the  original  mortgage,  and  has  been  made  to 
serve  that  purpose,  as  in  Aghew  v.  Railroad, 
24  S.  C.  18,  68  Ain.  Rep.  237.  That  is  its  sole 
purpose  here,  as  declared  by  the  grantee.  As 
against  the  mortgagor,  the  debt  is  extinguished 
by  the  conveyance,  and  the  defendant  can  never 
enforce  it  against  him.  Its  only  purpose  and 
sole  effect  is  to  protect  the  grantee  against  liens 
and  incumbrances  subsequent  to  its  date.  It  is 
apparent)  therefore,  that  taking  an  assignment 
of  the  original  mortgage  on  the  20-acre  tract, 
instead  of  showing  that  said  deed  was  intended 
as  a  mortgage,  shows  that  it  was  intended  to  be 
exactiy  what  it  purports  on  its  face  to  be,  an 
absolute  conveyance.  Vide  Brown  v.  Bank,  55 
S.  C.  74,  32  S.  E:  816. 

In  this  connection  and  as  a  corollary  to  the 
position  of  plaintiffs  counsel  in  regard  to  the 
old  mortgage,  it  is  not  oat  of  place  to  invoke  n 
test  that  has  been  laid  down  by  the  courts  in 
detprmining  the  question  whether  or  not  a  deed 
absolute  on  its  face  was  intended  as  a  mortgage, 
sucb  test  being  pressed  by  Mr.  Pomeroy  (3d 
Ed.  Jur.  i  111)5),  and  quoted  with  approval  by 
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Justice  McGowan  la  Hodge  v.  Weeks,  31  S.  C. 
291,  9  S.  B.  953,  aa  follows:  "A  general  criteri- 
on has  been  established  by  ah  overwhelming 
cunaensus  of  authorities,  which  farniabes  a  suf- 
ficient test  in  a  great  majority  of  cases.  The 
practical  test  is  whether  there  is  a  liability, 
independent  of  the  conveyance  and  contract  of 
conveyance,  which  the  grantee  can  enforce 
against  the  grantor,  if  a  loan  is  made  to  the 
grantor  at  the  time  of  the  conveyance,  and^the 
continued  existence  of  his  indebtedness  is  evi- 
denced by  some  collateral  engagement  given  by 
the  grantor,  such  as  a  note  or  bond,  the  case 
would '  be  simply,  and  the  transaction  clearly, 
a  mortgage.  •  *  •  But  if  this  antecedent 
debt  is  wholly  satisfied  and  extinguished  by  the 
conveyance,  so  that  no  liability  remains  under 
any  circumstances  against  the  grantor,  then 
there  is  no  mortgage,  since  there  is  no  debt  to 
l>e  secured  thereby.  In  sach  a  case  the  surren- 
der up  by  the  grantee  of  the  written  evidence  of 
the  debt  would  be  a  very  material  circumstance," 
etc.  Where  is  there,  in  this  case,  any  evidence 
of  "a  liability,  independent  of  the  conveyance 
and  contract  of  conveyance,  which  the  grantee 
(Hamer)  can  enforce  against  the  grantor"  (the 
plaintiff)  ?  The  assignment  of  the  original  mort- 
gage? As  we  have  already  seen,  taking  an  as- 
signment, instead  of  showing  that  the  deed  is 
a  mortgage,  more  clearly  indicates  that  it  is 
what,  upon  its  face,  it  purports  to  be.  For,  as 
said  by  Associate  Justice  Jones  in  his  clear, 
concise  and  logical  (»)inion  in  Creswell  t.  Smith, 
61  S.  C.  579,  39  S.  £.  757,  "in  the  absence 
of  positive  evidence,  it  is  unreasonable  to  sup- 
pose that  the  parties  having  already  a  mort- 
gage should  merely  intend  to  substitute  another 
for  the  same  amount"    Can  the  payment  of  the 

&urcbase  money  of  the  Evander  Hamilton  tract 
e  so  held?  The  fact  that  the  payment  of  the 
whole  of  the  purchase  money  of  this  tract  of 
land  by  the  defendant  Hamer  was  followed  Im- 
mediately by  the  conveyance  to  him  of  the  land 
furnishes  indubitable  proof  that  he  was  the  real 
bona  fide  purchaser.  Were  it  otherwise,  and 
had  the  money  been  loaned  to  the  plaintiff, 
woald  it  not  have  been  the  most  natural  and 
reasonable  thing  that  the  defendant  would  have 
required  of  the  plainUtT  some  evidence  of  his 
indebtedness?  Xet  no  obligation  of  any  kind 
was  taken  or  given.  The  plaintiff  did  not  even 
subscribe  the  bond  for  titles  in  evidence  of  his 
liability  to  perform  the  obligation  set  out  there- 
in on  his  part,  and  there  is  not  a  scintilla  of 
testimony  anywhere  showing  a  continuing  and 
snbsisting  debt  doe  and  owing  by  the  plaintiS 
to  said  defendant,  the  payment  of  which  the 
deed,  construed  as  a  mortgage,  secured,  and 
which  the  plaintiff  could  enforce  in  a  court  of 
justice. 

I  candidly  confess  that  the  account  given  by 
the  plaintiff,  in  his  effort  to  impress  upon  this 
transaction  the  characteristics  of  a  mortgage, 
when  unaided  by  soggestive  questions,  is  too 
meager  and  unsatisfactory  to  remove  the  pre- 
sumption attaching  to  the  papers  themselves,  and 
his  almost  stereotyped  statement,  on  bis  sev- 
eral examinations,  are  far  from  being  "clear, 
unequivocal,  and  convincing."  Such  seems,  too, 
to  have  been  the  effect  upon  the  able  and  gen- 
erally correct  master  of  this' court.  In  his  re- 
port the  master  says:  "Judging  from  the  tes- 
timony of  each  (the  master  gives  each  credit  for 
honesty  and  truthfulness)  the  mindt  of  the  par- 
ties never  met  a»  to  the  real  contract  hetuieen 
ihem,  but  each  is  bound  by  the  deed  and  bond 
for  title.  The  testimony  of  each  sustains  bis 
view  of  the  transaction,  and  it  is  probable  that 
each  one  is  correct  as  he  understood  it"  How 
the  master  could,  under  the  authorities,  reach 
the  conclusion  he  announces,  after  making  the 
admission  be  did,  is,  apparently,  an  inconsist- 
ency which  I  cannot  attempt  to  unravel.  1 
have  given,  too,  due  consideration  to'  the  testi- 
mony of  the  other  witnesses,  all  of  which  can 
be  easily  reconciled  and  i«  perfectly  consistent 


with  the  clear,  reasonable  and  consistent  ac- 
count by  the  defendant  Wm.  M.  Hamer  of  this 
transaction,  and  with  the  conclusion  reached 
by  the  court  In  using  the  expression  "oil," 
I  mean  such  testimony  as  is  consistent  with 
itself  and  with  admitted  and  undisputed  facts. 
The  fact  tliat  plaintiff  made  certain  improve- 
ments upon  the  premises  during  his  long  tenan- 
cy, using  the  timber  thereon  for  that  purpose 
with  the  consent  of  the  defendant,  is  far  more 
reconcilable  with  the  conclusion  that  the  deed 
executed  by  him  is  what,  on  its  face,  it  purports 
to  be,  and  that  he  was  a  tenant  in  possession 
with  the  option  of  repurchasing,  than  can  some 
of  bis  acts  and  declaration  be  reconciled  with 
the  theory  that  he  was  a  mortgagor  owing  a 
debt  to  the  defendant  Wm.  M.  Hamer. 

As  the  plaintiff  also  filed  exceptions  to  the 
master's  report,  it  may  be  proper  to  refer  espe- 
cially to  them,  although  the  conclusion  reached 
has  already  practically  disposed  of  them.  Tliese 
exceptions  allege  error  on  the  part  of  the  mas- 
ter m  disregarding  and  dismuwing  the  claim 
set  up  in  the  complaint  on  account  of  alleged 
usurious  interest  paid  by  the  plaintiff  and  ac- 
cepted by  said  defendant  Wm.  M.  Haoier.  In 
his  report  the  master  on  this  subject,  says:  "In 
the  complaint  there  is  an  allegation  of  usury, 
but  in  their  arguments  counsel  did  not  insist 
upon  this  claim,  and  no  testimony  was  adduced 
on  this  point."  Without  attempting  to  recon- 
cile this  difference  of  opinion  between  the  mas- 
ter and  the  counsel,  the  conclusion  the  court 
has  reached  practically  disposes  of  this  claim. 
Besides,  this  transaction  took  place  in  1894,  and 
our  Civil  Code  provided  (volume  1,  i  1664)  that 
"the  provisions  of  this  and  the  last  two  preced- 
ing sections  shall  not  apply  to  contract  made 
prior  to  the  2d  day  of  March,  1898" ;  the  twtf 
preceding  sections  comprehending  the  statute 
law  of  this  state  regulating  the  rate  of  interest 
and  the  penalty  for  a  violation  thereof. 

It  is  therefore  ordered  and  adjudged  that 
the  report  of  the  master  be,  and  is  hereby, 
overruled  and  reversed,  and  that  the  complaint 
in  this  action  be  dismissed. 

George  B.  Dargan  and  James  B.  CoggsbaU, 
both  of  Darlington,  for  appellant  Gibson  ft 
Muller,  of  Dillon,  for  respondents. 

WATTS,  J.  This  Is  an  action  for  an  ao- 
counttng  between  the  plalntift  and  the  de- 
fendant W.  M.  Hamer,  for  moneys  alleged  to 
faaTe  been  paid  by  the  plaintUf  to  the  latter 
at  an  nsurions  rate  of  interest  on  an  alleged 
mortgage  debt,  to  have  a  deed,  absolute  on 
its  face.  In  conjunction  with  a  oontemporane- 
ona  written  agreement,  declared  a  mortgage, 
and  to  compel  said  defendant  W.  M.  Hamer 
to  convey  the  premises  mentioned  and  de- 
scribed In  said  deed  to  the  plaintiff  upon  b»- 
Ing  paid  the  correct  amount,  If  any,  after  be- 
ing charged  with  the  penalty  of  all  nsurions 
Interest  due  to  the  plaintiff  by  the  defendant 
The  cause  was  referred  to  J.  D.  McLucas, 
Esq.,  master,  to  hear  and  determine  all  Is- 
sues of  law  and  fact  and  report  to  the  court, 
who  made  his  report,  wherein  he  held  that 
upon  payment  of  the  amount  found  by  him 
to  be  due  by  the  plaintiff  to  the  defendant, 
the  defendant  be  required  to  convey  to  the 
plaintiff  the  lands  described  In  the  complaint 
Exceptions  were  duly  filed  to  the  report  of 
the  master,  and  the  cause  heard  by  his  honor. 
Judge  Shlpp,  who  on  August  28,  190B,  filed 
his  decree,  wherein  he  c^erruled  and  revers- 
ed the  findings  and  riecommendatlon  of  the 
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master  and  dismissed  tbe  coaplalut;  from 
this  decree  the  plaintiff  appeals.  The  report 
-of  the  master  and  the  decree  of  Judge  Shipp 
should  be  Included  In  the  report  of  the  case. 
The  plaintiff's  exceptions,  except  the  first, 
-complain  of  error  on  the  part  in.  his  findings 
-of  facts  and  adralttinK  Incompetent  evidence. 
The  first  exception  alleges  error  In  permit- 
ting the  answer  to  be  amended.  The  first  ex- 
-ceptlon  is  OTerroled,  as  the  Judge  had  ample 
authority  under  section  224,  Oode  of  Laws, 
rishburne  v.  Minott,  72  S.  C.  667,  52  S.  E. 
658,  Kennedy  v.  Hill,  79  S.  C.  270,  60  S.  B. 
■689,  Bellamy'  v.  Railway,  85  S.  C.  450,  67  S. 
E.  ,545,  and  Lowry  v.  Railway,  02  S.  0.  40, 
75  S.  B.  278,  to  permit  the  amendment,  and 
there  was  no  abuse  of  that  discretion.  As  to 
the  other  exceptions  we  will  not  attempt  to 
treat  them  separately.  The  deed  from  Ham- 
ilton to  Hamer  was  absolute  on  its  face,  but 
at  the  (Hime  time  it  was  executed  there  was 
a  bond  to  reconvey,  which  Is  set  out  hy  his 
honor,  Judge  Shipp,  in  his  decree.  The  pa- 
pers executed  at  that  time  show  that  the 
deed  from  Hamilton  to  Hamer  was  absolute 
-on  its  face,  yet  the  bond  executed  at  the  same 
time  shows  that  the  deed  secured  a  debt  and 
was  not  an  absolute  sale,  but  that  Hamilton 
bad  the  right  upon  payment  of  the  full 
amount  due  by  him  to  Hamer  to  have  Hamer 
reconvey  the  land  to  him,  and  the  deed  and 
tiond  executed  at  that  time  between  the  par- 
HeB  and  the  condnct  and  acta  of  the  parties 


to  the  transaction  show  that  each  acted  and 
construed  it  not  to  be  an  absolute  sale,  but  a 
conditional  sale,  and  upon  payment  of 
amoiint  due  by  Hamilton  to  Hamer,  Haaier 
was  to  reconvey  the  land  to  Hamilton.  We 
do  not  find  any  usury  In  the  transaction  be- 
tween the  parties.  The  deed  and  bond  them- 
selves show  this  to  be  the  real  agreement  be- 
tween the  parties.  While  we  haVe  a  deed 
absolute  on  its  face  we  have  a  bond  In  writ- 
ing executed  at  the  same  time  to  reconvey 
upon  payment  of  the  amount  due.  This  con- 
tract to  reconvey  was  made  at  the  same  time 
the  deed  of  conveyance  was  executed.  The 
bond  gives  the  plaintiff  the  right  to  have  tho 
land  reconveyed  to  him  by  Hamer  upon  pay- 
ment of  amount  doe  by  him  to  Hamer,  and^ 
he  is  eAttUed  to  a  decree  of  specific  perform- 
ance for  this  purpose.  This  was  the  real  in- 
tention of  the  parties  as  shown  by  the  writ- , 
ings  and  sustained  by  the  evidence  in  the 
case.  The  plaintiff  is  enttUed,  upon  the  pay- 
ment by  him  to  the  defendant  Hamer  of  the 
full  amoant  agreed  by  blm  to  be  paid  to 
Hamer,'  to  have  the  land  reconveyed  to  him. 
Dlnkins  v.  Simons,  97  8.  O.  261,  81  S.  E.  638, 
and  authorities  therein  dted. 

The  exceptions  are  sustained,  and  Judg- 
ment reversed.        ■ 

OARY,  a  J.,  and  GAGS,  J.,  concur.  HT- 
DRIOK  and  FRASBK,  JJ.,  concor  in  the  r»- 
salt  ' 
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BANK  OF  COLUMBIA  ▼.  HA  VIED  CO.  et  «!. 
(No.  8953.) 

(Supreme  Court  of  South  Carolina.     Sept  29, 
1914.) 

1.  Jt^DauENT  (S  342*)— Vacation— Gbocnd*— 
Omission  by  Advebse  Pabty— Time. 

Code  Civ.  Proc.  1912,  i  226,  provides  that 
the  court,  at  any  time  within  one  year  after 
notice  thereof,  may  relieve  a  party  from  a  judg- 
ment, order,  or  other  proceeding  taken  against 
him  through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect.  Beld,  that  such  section 
did  not  limit  the  time  within  which  the  court 
might  grant  relief  from  a  judgment,  where  the 
ground  for  relief  was  not  a  mistake  or  inad- 
vertence of  the  applying  party,  but  an  omission 
of  necessary  procedure  by  the  adverse  party. 

lEA.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {S  668-671;   Dec  Dig.  f  342. •] 

2.  MOBTOAGBB   (I   496*)  — FOBBCMWUKB— AN- 

swKBS— Sebvicx  on  Codktendants. 

Where  defendant  mortgagees  sought  aflSrm- 
ative  relief  by  foreclosure  of  their  respective 
mortgages,  it  was  their  duty  to  serve  a  copy 
of  their  answers  on  the  other  defendants  as  well 
as  on  the  plaintiff,  and  their  failure  to  do  sq 
could  not  be  successfully  urged  as  a  reason  why 
another  defendant,  not  so  served,  should  be  bar- 
red after  one  year  from  moving  to  set  Judg- 
ments of  foreclosure  aside. 

[Fd.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  fS  1457-1468;    Dec.  Dig.  S  496.*] 

3.  MOBTOAOXB     ({     538*)— FOBECLOSUBE  — DK- 
FBCTIYE     PBOCEEDINOB   —   BONA     FiDE    PUB- 

CHA8EB— Title. 

Where  defendant  mortgagees  in  foreclosure 
aou^t  to  have  their  mortgage  foreclosed,  and, 
having  secured  foreclosure  decrees,  the  property 
was  sold  to  a  bona  fide  purchaser,  the  decrees 
were  not  void  because  such  mortgagees  neglect- 
ed to  serve  a  copy  of  their  answer  on  the  oth- 
er defendants,  nor  was  the  purchaser's  title  af- 
fected thereby. 

[£d.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1470,  1625,  1669;    Dec.  Dig.  I 

Watts,  J.,  dissenting  in  part 

Appeal  from  Common  Pleas  Circuit  Court 
of  Newberry  County ;  Ernest  Gary  and  S.  W. 
O.  Shlpp,  Judges. 

Suit  by  the  Bank  of  Columbia  against  tbe 
Havlrd  Company  and  othera.  Judgment  for 
plaintiff,  and  Bettie  Havird  appeals.  Modi- 
fled  and  affirmed. 

Lambert  Jones,  of  Newberry,  for  appellant 
D.  W.  Robinson,  of  Columbia,  for  respond- 
ent Bank  of  Columbia.  Hunt,  Hunt  &  Hunt- 
er, of  Newberry,  and  B.  W.  Crouch,  of  Sa- 
luda, for  respondents  Havird  Co.  and  others. 


GARY,  0.  J.  The  facts  are  thus  stated  by 
the  respondents'  attorneys: 

"Thia  is  an  action  brought  by  the  Bank  of 
Columbia  against  the  defendants,  to  foreclose 
a  mortgage  given  by  the  defendant,  Bettie  Hav- 
ird, to  the  Havird  Company,  and  assigned  by 
the  Havird  Company  to  the  Bank  of  Columbia. 
The  Havird  Company,  the  Bank  of  Prosperity, 
the  Bank  of  Saluda,  and  Robert  L.  Luther  were 
made  parties,  as  they  held  other  mortgages  and 
claimed  a  lien  and  interest  on  the  premises.  M. 
H,  Kempson  by  notice  duly  served  on  all  par- 
ties, together  with  a  proposed  answer  setting 
up  his  mortgage,  was  made  a  party  as  the  hold- 


er of  one  of  the  mortgages,  which  was  given 
to  the  Havird  Company. 

"The  case,  being  at  issue,  was  referred  to  the 
master,  who,  after  taking  testimony,  reported 
the  different  mortgages,  the  amount  due,  and 
the  priorities  of  the  same.  This  report  was  duly 
confirmed  by  order  of  the  circuit  court  June 
1911,  and  land   was  ordered  sold,  and 


,     ^v.L^,     n^iu     icuAU      ywna     vt.\t^t\;\A     av«u,     suiu 

the  proceeds  paid  -out,  in  accordance  with  the 
priorities  reported  by  the  master.  This  order 
of  the  circuit  court  also  allowed  judgment 
against  Bettie  Havird,  in  favor  of  the  plaintiff 
and  the  different  defendants,  who  set  up  their 
morteage  claims.  Under  this  order  of  the  court 
the  land  was  sold  on  sales  day  in  December, 
1911,  to  B.  W.  Crouch,  who  was  the  highest 
bidder  for  the  same,  for  and  at  the  price  of 
$300.  This  sum  was  paid  to  the  master,  and 
Mr.  Crouch  received  a  deed.  On  or  about  Au- 
gust 12,  1913,  the  attorneys  for  the  various  par- 
ties were  served  with  a  petition,  purporting  to 
be  for  the  purpose  of  having  this  action  carried 
out  This  petition,  however  when  it  was  heard 
before  his  honor.  Judge  Shipp,  was  treated  by 
him  as  a  motion  to  set  aside  judgment  in  thu 
case.  Judge  Sbipn,  after  hearing  arguments, 
declined  to  set  aside  judgment,  on  the  ground 
that  more  than  one  year  had  elapsed  since  its 
rendition,  and  he  was  precluded  from  opening 
same.  At  the  same  time,  he  beard  a  motion  to 
confirm  the  master's  report  on  sales.  There 
was  no  objection  to  this  report,  except  by  the 
appellant  Bettie  Havird.  Judge  Sbipu  affirm- 
ed the  said  report  on  sales.  The  defendant  Bet- 
tie Havird  now  appeals  to  this  court  in  various 
exceptioBs." 

The  order  of  hla  honor,  the  presiding 
Judge,  was  as  follows: 

"This  is  an  application  on  the  part  of  Bettie 
Havird,  one  of  the  defendants  in  the  original 
action,  to  open  a  judgment  rendered  on  the 
day   of  June,  1911,   on   the   grounds  of 


excusable  neglect,  etc.  If  I  bad  jurisdiction 
to  open  the  judgment,  I  would  do  so,  in  so  far 
as  the  Bank  of  Prosperity  and  the  Bank  of 
Saluda  are  concerned;  but.  as  the  application 
was  not  made  until  August  12,  1912,  more  than 
one  year  after  the  judgment  sought  to  be  opened 
was  rendered,  and  of  which  the  defendant  Bet- 
tie Havird  must  be  taken  to  have  had  notice, 
under  tbe  Code  I  am  precluded  from  opening 
said  judgment  for  the  reasons  assigned.  The 
Judgment  is  not  void,  but  the  most  tbat  can  be 
said  is  that  in  part  it  might  have  been  modified, 
if  application  had  been  made  within  one  year.' 

The  only  grounds  upon  which  the  petitioner 
relies  to  show  that  the  said  judgments  were 
prejudicial  to  her  relate  to  the  judgments  in 
favor  of  the  Bank  of  Saluda  and  the  Bank 
of  Prosperity.  Therefore  the  petition  will  be 
considered  as  If  the  other  judgments  therein 
mentioned  were  not  alleged  to  be  erroneous. 

[t]  The  first  question  that  will  be'  consid- 
ered Is  whether  there  was  error  on  tbe  part 
of  his  honor,  the  circuit  judge.  In  ruling  that, 
as  more  than  one  year  had  elapsed,  he  was 
without  power  to  give  relief  against  the  judg- 
ments recovered  by  the  Bank  of  Saluda  and 
the  Bank  of  Prosperity. 

Section  225  of  the  Code,  upon  which  his 
honor  the  circuit  Judge  based  his  ruling, 
provides  that: 

"The  court  may  likewise,  in  its  discretion, 
and  upon  such  terms  as  may  be  just,  *  •  • 
at  any  time  within  one  year  after  notice  there- 
of, relieve  a  party  from  a  judgment,  order,  or 
other  proceeding,  taken  against  him  through  his 
mistake,  inadvertence,  surprise,  or  excusable 
neglect" 
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Thl>,  however,  la  not  a  case  in  which  the 
petitioner  is  seeking  relief  on  the  ground 
that  the  Judgments  were  taken  against  her 
through  her  mistake,  etc.,  but  tbrou^  the 
mistake,  etc.,  of  other  parties  to  the  action. 
The  provisions  of  section  229  of  the  Code  as 
to  the  one-year  limitation,  are  therefore  in- 
applicable. Insurance  Co.  t.  Mobley,  90  S.  C. 
652,  73  S.  B.  1032. 

[2]  It  was  the  duty  of  those  defendants 
who  were  mortgagees  and  songht  afSrmative 
relief  by  foreclosure  of  their  respective  mort- 
gages to  serve  a  copy  of  their  answers  oh  the 
other  defendants,  as  well  as  on  the  plaintiff, 
and  their  faUure  to  discharge  snch  duty  can- 
not be  successfully  urged  as  a  reason  why 
another  defendant  should  be  barred  in  one 
year,  from  making  a  motion  to  set  aside  the 
judgments.  Gibson  v.  Bethea,  95  S.  O.  343, 
78  S.  E.  1025. 

Furthermore,  the  reasonable  inference 
from  the  allegations  in  the  petition  is  that 
she  did  not  have  information  in  regard  to  the 
failure  of  the  defendant  mortgagees  to  serve 
a  copy  of  their  answer  for  more  than  a  year 
after  the  Judgments  were  rendered.  As  the 
reason  assigned  for  refusing  the  motion,  In 
this  respect,  was  based  upon  an  erroneous 
principle  of  law,  the  exception  should  be 
sustained,  and  the  Judgments  in  favor  of  the 
Bank  of  Saluda  and  the  Bank  of  Prosperity 
set  asid&  Of  course,  the  grounds  upon  which 
the  petitioner  relies  to  show  tliat  the  said 
Judgments  were  erroneously  rendered  will 
hereafter  be  determined  by  reference  or  oth- 
erwise. 

The  next  Question  for  determination  la 
whether  the  order  confirming  the  report  of 
sales  should  be  reversed,  in  so  far  as  the 
riffiitB  of  the  purchaser  are  involved. 


[3]  There  is  nothing  In  the  record  tending 
to  show  that  B,  W.  Crouch,  who  bid  off  the 
property,  and  to  whom  a  deed  of  conveyance 
was  made,  was  not  in  every  respect  a  bona 
fide  purchaser.  The  Judgment  was  not  void, 
but  merely  voidable.  Therefore  his  rights 
will  not  be  affected  by  reason  of  the  fact  tliat 
said  Judgments  must  be  vacated.  This  prin- 
ciple is  sustained  by  the  following  author- 
Ittes:  Le  Conte  v.  Irwin,  19  S.  0.  654;  Le 
Conte  V.  Irwin,  23  S.  C.  106;  Buff  y.  Doty, 
26  S.  G  173,  1  S.  E.  707,  4  Am.  St  Bep. 
209;  Eason  v.  Witcofskey,  29  S.  a  239,  7 
S.  E.  291;  Bobs  t.  CarroU,  83  S.  C.  202,  U 
&  E.  760;  McHahon  v.  Pugh.  62  S.  a  506, 
40  S.  E.  961 ;  Gillian  v.  GUUan.  65  S.  O.  129, 
43  S.  E.  386.  The  exceptions  raising  this 
question  are  overruled. 

These  conclusions  render  unnecessary  the 
consideration  of  the  additional  grounds  upon 
which  the  respondents'  attorneys  gave  notice 
they  would  ask  that  the  order  of  the  circuit 
court  be  affirmed. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  modified  in 
the  particulars  herein  before  mentioned,  and 
that  in  all  other  respects  it  be  affirmed. 

HYDBIOK,  FBASEB,  and  GAGE,  33.,  con- 
cur, 

WATTS,  J.  I  dissent  The  sale  should 
be  set  aside  and  resale  made.  The  circuit 
Judge  was  in  error  in  confirming  the  sale 
under  the  circumstances,  and  a  plain  injus- 
tice done  the  appellants,  and  the  property 
rights  sacrificed,  whereas  by  a  resale  aU  of 
the  creditors  can  be  paid  in  full  and  som& 
thing  left  for  the  debtor. 
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PATTERSON  T.  JONES  et  aL     (No.  8956.) 

(Supreme  Court  of  South  Carolina.  Sept.  29, 

1914.) 

1.  EXECUTOBS  AND  Administbatobs  (J  502*)— 
Account— Duty  to  Keep  and  State. 

It  is  the  duty  of  an  administrator  to  keep 
and  malie  a  plain  statement  of  all  his  official 
transactions. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  !S  214&-2152; 
Dec.  Dig.  S  502.*] 

2.  Executors  and  Administbatobb  ({  1^) 
^-Assets— Cbop. 

Where  an  administrator  raised  a  crop  on 
land  belongine  to  the  estate,  the  estate  was 
chargeable  with  the  supplies  necessary  to  grow 
the  crop,  and  was  entitled  to  credit  for  the  en- 
tire crop. 

(Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  635,  537-540; 
Dec.  Dig.  i  ISO.*] 

S.  ExEcuTOBS  and  Aduinistbatobs  ({  88*)— 
Assets— Bank  Deposit. 

Where  a  wife  at  her  death  had  money  on 
deposit  in  a  banlc  in  the  name  of  her  Ijusband, 
he  was  chargeable,  as  her  administrator,  with 
the  whole  deposit,  though  he  testified  that  he 
also  had  some  money  in  the  fund,  the  amonnt 
of  wliich  he  did  not  prove. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  H  383,  393V^  ;  Dec. 
Dig.  I  88.*] 

4.  Executqbb  and  Administbatobb  (f  109*) 
—  Expenses  or  Adminisikaixon  —  Tomb- 
stone. 

An  administrator  may  lawfully  charge,  as 
an  administration  expense,  the  cost  of  a  rea- 
sonable tombstone  to  mark  the  grave  of  his 
intestate;  the  amount  depending  on  the  value 
of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |i  435-438,  440- 
447,  763;  Dec  Dig.  {  109.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Oconee  County ;   Geo.  B.  Prince,  Judge. 

Suit  by  J.  T.  Patterson,  In  his  own  right 
and  as  administrator  of  Eugenia  Patterson, 
deceased,  against  James  H.  Jones  and  others. 
From  a  Judgment  surcharging  plalntUf's  ac- 
count as  administrator,  he  appeals.  Modi- 
fied and  a  (firmed. 

Julius  R.  Earle,  of  Walhalla,  for  appellant 
Sbelor  &  Hughs,  of  Walhalla,  for  respond- 
enta 

GAGE,  J.  Action  for  partition  of  a  small 
parcel  of  land.  The  land  had  been  the  prop- 
erty of  Eugenia  Patterson.  The  plaintiff  is 
her  husband  and  administrator  of  her  estate ; 
and  the  defendants  are  her  children,  the  first 
named  by  a  former  husband,  and  the  last 
three  named  by  the  plaintiff,  and  his  chil- 
dren are  all  Infants.  There  is  no  issue  about 
partition.  The  land  has  been  sold,  and  the 
price  of  It  is  now  In  the  hands  of  the  court. 
But  the  plaintllf,  as  administrator,  asked  to 
state  his  account  as  such.  The  issues  have 
arisen  on  that  statement 

The  administrator  found  $14.30  to  be  due 
to  him.  The  master  found  plaintiff  to  be 
debtor  to  the  wife's  estate  for  $575.49.    The 


circuit  court  raised  this  last  balance  to  |718.- 
99,  and  the  plaintlfl  ai%)eals. 

There  are  six  numbered  errors  assigned, 
but  only  three  issues  have.been  seriously  ar- 
gued, and  tbey  alone  will  be  considered. 

Except  in  one  minor  particalar,  there  !s 
no  fault  In  the  circuit  decree.  Of  the  three 
matters  put  in  Issue,  two  are  mixed  questiohs 
of  law  and  fact,  and  one  Is  a  question  of 
law.  They  aret  (1)  The  liability  of  the 
plaintiff  for  an  Item  of  $367.19,  the  pro- 
ceeds of  seven  bales  of  cotton  sold  by  plain- 
tiff to  Gignlliat  &  Son  and  Courtney  Manu- 
facturing Company;  (2)  the  liability  of 
plaintiff  for  an  Item  of  $376,  the  proceeds  of 
bank  deposit  collected  by  the  plaintiff:  (3) 
the  liability  of  the  estate  for  $75  paid  by 
plaintiff  fQr  a  tombstone  for  his  intestate. 

The  testimony  is  short,  and  practically  all 
by  the  plaintiff.  It  is  Indefinite  and  uncer- 
tain, 80  that  the  correctness  of  the  adminis- 
trator's account,  as  made  by  him,  cannot  be 
afiirmed. 

[1]  It  was  the  plaintUTs  business  to  keep 
and  to  make  a  plain  statement  of  his  actings. 
They  lay  within  a  short  period  of  time,  and 
there  are  not  many  items:  and  he  has  Called 
to  do  so ;  and,  if  he  suffers  thereby.  It  is  his 
fault 

[2]  It  la  not  denied  that  plaintiff  sold  aer- 
en  bales  of  cotton  in  issue,  for  the  price 
named.  He  testified  that  be  kept  one-halt 
the  cotton  crop  for  himself,  bat  "it  looks  like 
I  have  charged  the  whole  expenses  to  my 
wife's  estate."  The  drcnlt  Judge  held  that 
the  estate  was  to  be  charged  with  the  sup- 
plies necessary  to  grow  the  crop,  and  was  en- 
titled to  credit  for  the  crop;  and  the  conrt'a 
statonent  of  account  followed '  that  rule. 
That  was  no  warrant,  nnder.  the  testimony^ 
for  the  plaintlfl  to  keep  one-half  the  crop  for 
himself. 

[S]  The  plaintiff  Is  plainly  liable  to  be 
charged  with  the  bonk  deposit  The  testi- 
mony of  Smith  Is  clear  to  the  point  that, 
while  the  money  was  deposited  in  bank  to 
the  plaintiff's  credit,  it  belonged  to  hiS  wife. 
The  plaintiff  does  not  deny  that  He  only 
says  he  had  some  money  also;  but  he  does 
not  prove  it  The  plaintiff  had  no  land.  He 
had  no  stock.  The  land  and  all  on  it  be- 
longed to  bis  wife.  He  only  got  hold  of 
money  after  the  death  of  his  wife. 

The  plaintiff  Is  chargeable  with  both  the 
seven  bales  of  cotton  and  the  bank  deposits. 
They  have  been  traced  to  his  hands,  and  he 
has  not  by  satisfactory  testimony  discharged 
himself  therefrom. 

[4]  The  circuit  court  disallowed  $75  paid 
out  by  the  administrator  for  a  tombstone. 
Schouler  states  that  "gravestones  are  Items 
of  cost  allowable  to  a  reasonable  amount  in 
the  settlement  of  the  estate."  Schouler's 
Executors  and  Administrators,  {  422.  Some 
of  the  states  have  not  been  so  liberal.  No  au- 
thority In  this  state  has  been  cited  one  way 
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oi  the  other,  though  there  may  be  a  case  on 
the  subject  An  administrator  may  charge 
the  coffin  and  pay  the  grave  digger.  There 
Is  no  sound  reason  why  he  may  not  mark 
who  has  been  baried  there.  The  charge 
would  not  be  allowed  If  excessive.  It  Is  full 
large  here,  considering  the  value  of  the  es- 
tate;  but  it  Is  not  excessive. 

That  charge  is  therefore  allowed,  and  the 
decree  of  the  court  modified  to  that  extent 

GARY,    p.    J.,    and    HYDRICK,   WATTS, 
and  FRASER,  JJ.,  concur. 


(99  8.  C.  78) 

BRADLBY  v.  ATLANTIC  COAST  LINE  BY. 
CO.     (Ko.  8948.) 

(Supreme  Court  of  South  Carolina.     Sept  28, 

1914.) 
Cabbibbs  (I  278*)— Tranbpobtation  of  Pas- 

8ENOEB8  —  SfEOIAI.      COHTBAOT  —  BbEAOH  — 

Daxaoes. 

Where  plaintiff  boarded  a  through  train 
which  did  not  stop  at  his  destination,  under  an 
alleged  special  contract  made  with  defendant's 
ti<^et  agent  that  the  train  would  stop  there  to 
set  plaintiff  down,  plaintiff  was  not  entitled  to 
have  the  carrier's  breach  of  such  alleiced  con- 
tract submitted  to  the  jury  as  a  basis  for  a 
recovery,  in  the  absence  oi  any  evidence  that 
the  agent's  statement  was  relied  on  and  that 
plaintiff  suffered  damage  as  the  proximate  re- 
sult thereof. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
C«nt  Dig.  |§  1080, 1081;  Dec.  Dig.  f  278.*1 

Appeal  from  Common  Pleas  blrcuit  Court 
of  Berkeley  Coonty;  a  J.  Bamage,  Special 
Judge. 

Action  by  George  H.  Bradley  against  the 
Atlantic  Coast  Line  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Mordecai  &  Gadsden  &  Rutledge  and  Oc- 
tavns  Cohen,  all  of  Charleston,  for  appel- 
lant Logan  &  Grace,  of  Charleston,  and 
E.  J.  Dennis,  of  St  George,  for  respondent 

FRASER,  J.  Mr.  Bradley  was  In  Jesnp, 
Ga.,  on  a  visit  and  desired  to  return  to  his 
borne  at  Sfc  Stephens,  S.  C,  with  bis  wife 
and  grandson.  He  presented  himself  to  the 
ticket  agent  at  Jesup  and  purchased  the  tick- 
et for  their  transportation.  The  idainttff 
claims:  That  he  asked  for  information  as 
to  the  proper  train,  and  the  agent  pointed 
out  the  train  that  would  go  to  and  stc^  at 
St  Stephens.  That  before  he  got  to  Charles- 
ton the  conductor  told  him  that  the  train 
he  was  on  did  not  stop  at  St  Stephens,  and 
he  must  get  ofC  at  Charleston  and  wait  for  a 
local  that  did  stop  at '  St  Stephens.  This 
the  plaintiff  declined  to  do.  That  after  the 
train  left  Charleston  the  conductor  told  him 
that  he  had  warned  him  to  get  off  at  Charles- 
ton, and,  unless  he -paid  additional  fare  from 
St.  Stephens  to  Lanes,  where  the  train  did 
stop,  he  would  put  him  off.  the  train.  That 
be  could  pay  the  cash  f^e  from  St  Stephens 


to  Lanes,  then  he  could  return  to  St  Ste- 
phens and  return  on  the  local  that  did  stop 
there.  Under  these  circumstances  and  the 
threat  of  expulsion,  the  plaintiff  paid  the  ad- 
ditional fare.  The  plaintiff  had  notlfled  bis 
son  to  meet  him  at  St  Stephens.  When  the 
plaintiff  returned,  the  conveyance  had  left 
St  StephMis,  and  the  plaintiff  was  required 
to  leave  his  wife  and  grandchild  in  St 
Stephens  for  the  night  and  walk  to  his  home 
for  a  conveyance  to  take  them  home.  The 
plaintiff  relied  upon  his  general  contract  as 
enridenced  by  his  ticket  from  Jesup  to  St 
Stephens,  and  a  special  contract  with  the 
agent  at  Jesup,  that  the  train  would  stop  at 
St  Steidiens.  His  damages  alleged  were  the 
additional  fare  from  St  Stephens  to  Lanes 
and  return  and  consequent  illness,  and  rude 
and  disrespectful  treatment  on  the  train, 
and  punitive  damages  for  the  wlUfnl  Invasion 
of  his  rights  as  a  passenger. 

The  defend^t  admitted  the  purchase  of 
the  ticket  from  Jesup  to  St  Stephens,  de- 
nied the  special  contract  and  misrepresenta- 
tion ;  denied  the  duty  to  stop  at  St  Stephens, 
but  said  that  it  had  provided  a  local  from 
Charleston,  and  It  was  Incumbent  on  plain- 
tiff to  get  off  the  through  train  at  Charleston 
and  wait  for  the  local.  The  trial  was  had, 
and  the  verdict  and  judgment  were  for  the 
plaintiff. 

1.  The  defendant  appealed,  on  several  ex- 
ceptions, but  the  appellant  states  two  ques- 
tions: 

"Was  there  a  contract  made  between  the  rail- 
road company  through. its  agent  at  Jesup,  Ga., 
with  the  passenger,  Bradley,  plaintiff  herein?'* 

.  The  presiding  judge  refused  to  charge  the 
appellant's  fourth  request  to  charge,  which 
was  as  follows : 

"Even  if  the  jury  find  from  the  evidence  that 
the  agent  at  Jesup  told  the  plaintiff  that  this 
train  would  carry  him  to  St  Stephens  and  put 
him  off  there,  this  would  not  constitnte  a  guar 
antee  that  such  train  would  stop  at  St.  Ste- 
phens, and  would  not  warrant  a  verdict  for  the 
pUintiff." 

There  seems  to  have  been  some  confusion 
in  the  trial  of  this  case  as  to  the  exact  ques- 
tions involved.  The  plaintiff  aUeged  two 
sources  of  responsiblllt?  for  the  defendant; 
1.  e.:  (1)  A  general  contract  to  carry  the 
plaintiff  from  Jesup  to  St  Stephens;  '(2)  a 
special  contract  that  be  «houId  be  carried  on 
that  train  without  change  of  cars. 

The  first  ground  was  admitted.  The  sec- 
ond was  denied.  Over  the  appellant's  ob- 
jection the  second  was  submitted  to  the  ju- 
ry. Under  the  case  as  made'  by  the  record, 
the  special  contract  should  not  have  been 
submitted  to  the  jury,  because  there  was  no 
evidence  of  a  contract  of  misinformation 
that  produced  injury  to  the  plaintiff,  'it  is 
not  every  luisstutem'ent  In  the  scope  of  his 
duty,  made  by  a.  railroad  official  to  a  -  pas- 
senger, that  gives  rise  to  an  action  for  dam- 
ages, but  only  those  on  the  faith  of  which 
.the  i>a8senger  has  acted  to  his  injury  which 
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are  actionable.  Grantliig  tbat  tbe  agent  at 
Jesup  said  to  the  plaintiff  "Take  that  train ; 
it  will  stop  at  St  Stephens  and  put  you  off," 
then  the  plaintiff  would  have  to  show  that 
he  had  suffered  Injury  by  reason  of  the  fact 
that  he  had  acted  on  the  misinformation. 
That  might  be  shown  in  many  ways;  for 
Instance,  that  there  was  a  choice  of  routes 
or  trains,  or  that  the  plaintiff  would  not 
have  taken  the  Journey  if  it  necessitated  a 
change  of  cars,  etc.  There  was  no  evidence 
of  any  Injury  that  arose  from  the  misinfor- 
mation or  the  breach  of  a  special  contract, 
even  If  it  were  within  the  apparent  scope 
of  tbe  agent's  authority  to  make  a  special 
contract  Tbe  appellant  had  contracted  to 
carry  the  plaintiff  from  Jesup  to  St  Ste- 
phens, and  was  bound  to  make  reasonable 
provision  to  carry  out  its  contract 

The  appellant  and  respondent  are  equally 
confident  of  success,  the  one  relying  on  Car- 
ter V.  Railway,  75  S.  O.  355,  55  S.  B.  771, 
and  the  other  on  Richardson  v.  Railroad,  71 
S.  C.  446,  51  S.  E.  261. 

In  tbe  Carter  Case  it  affirmatively  appear- 
ed that  the  through  train  that  did  not  stop 
was  followed  by  a  local  train  that  did  stop, 
and  that  reasonably  adequate  provision  was 
made  for  local  travel. 

In  tbe  Richardson  Case  It  affirmatively  ap- 
peared that  the  through  train  was  the  only 
train  that  would  enable  the  passenger  to 
reach  his  destination  that  day.  Here  there 
was  no  evidence  either  way,  except  that 
there  was  one  local  per  day.  That  may 
have  already  passed.  This  court  having 
found  error  In  submitting  the  question  aa  to 
damages  from  misinformation,  as  appears 
from  the  record,  there  must  be  a  new  trial. 

2.  Appellant's  second  proposition  Is  tbat 
there  is  no  evidence  from  which  the  jury 
could  have  found  punitive  damages.  If  the 
acts  of  the  defendant  were  unlawful,  then, 
under  the  Richardson  Case,  supra,  punitive 
damages  could  be  awarded. 

Judgment  reversed. 

GARY,  a  3.,  and  WATTS  and  GAOB, 
JJ.,  concur. 

HYDRICK,  J.,  concurs  in  the  result 


(»9  3.  C.  144) 

SPBAB  V.  BOARD  OP  PUBLIC  WORKS  OP 
6AFFNET  et  aL     (No.  8857.) 

(Supreme  Court  of  South  Carolina.    Sept  29, 
1914.) 

1.  Municipal  Cobfobatiorb  (S  376*)— Cow- 
TBACTB  fob  Publio  Impbovbuknts— Riouts 

OF    AaSIONBKS. 

Where  a  contractor,  engaged  by  a  city  to 
construct  a  pumping  station,  under  a  contract 
that  if  defective  material  was  put  into  the 
plant  It  might  be  remedied  at  his  expense,  and 
tbat  the  contractor  should  save  the  city  harm- 
less from  all  claims  of  materialmen,  agreed 
with  tbe  city  to  permit  it  to  bold  back  one- 
third  of  the  contract  price  until  the  work  was 


accepted,  a  subsequent  assignee  of  any  funds 
commg  to  the  contractor  cannot,  though  the 
assignment  was  accepted  by  the  municipality, 
recover  against  the  municipality,  where  it  paid 
the_  claims  of  prior  assignees,  and  the  fund  re- 
maining at  the  completion  of  Qie  work  was 
insufficient  to  discharge  the  full  amount  of  tbe 
order. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  911-913;  Dec.  Dig. 
i  3f6.»] 

2.  MCNICIPAL   COBPOBA.TIONS    (I  376*)— OOH- 
TBACTB  FOB   PUBLJO  IKPBOVBUENTS— -OBDEBB 

ON  Municipality— Acceptance— EJffkct. 
A  public  contractor  drew  an  order  upon  the 
municipality,  directing  It  to  pay  certain  sums 
to  a  materialman.  The  municipality  accepted 
the  order,  the  acceptance  expressly  declaring 
that  the  amount  would  be  paid  if  so  much 
should  remain  coming  to  the  contractor  at  the 
completion  of  the  work,,  and  if  not,  then  wluit- 
ever  amount  should  remain.  Held,  that  the 
materialman  was  bound  by  the  qualification  in 
the  acceptance,  and  could  recover  only  the 
amount  remaining  in  the  hands  of  the  munici- 
pality at  tbe  end  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fg  911--913;  Dec.  Dig. 
J  376.*] 

3.  Appeal  and  Ebbob  (i  840*)— Mattebb  Re- 
viewable. 

Upon  appeal  from  a  judgment  for  a  munici- 
pality and  against  a  materialman,  who  claimed 
the  municipality  was  liable  upon  an  assignment, 
given  him  by  a  public  contractor,  the  right  of 
the  materialman  to  appliances  rejected  under 
the  contract  in  which  the  municipality  claimed 
no  title,  and  which  had  been  attached  by  other 
creditors  of  the  contractor,  cannot  be  deter- 
mined. # 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C^nt  Dig.  §S  3301,  3303-8314;  Dec. 
Dig.  i  840.*] 

Appeal  from  Circuit  Court  of  Cherokee 
County;   Thomas  8.  Sease,  Judge. 

Action  by  G.  W.  Spear,  as  receiver  of  the 
Greer  Filter  Manufacturing  Company,  against 
tbe  Board  of  Public  Works  of  Gaffney  and 
the  Wllklns-Watson  Hardware  Company. 
From  the  judgment  the  last-named  defendant 
appeals.    Affirmed. 

The  assignment  and  acceptance  referred  to 
In  tbe  opinion  are  as  follows: 
"State  of  South  Carolina,  County  of  Cherokee. 

"To  the  Board  of  Public  Works,  Gaffney, 
S.  C— Gentlemen :  lou  will  please  pay  to  Wfl- 
kins-Watson  Hardware  Company  Uie  sum  o( 
two  thousand,  eigbt  hundred  and  eighty-three 
and  43.100  ($2,883.43)  doUars,  and  chane  tbe 
same  to  the  account  of  Greer  Filter  Manufactur- 
ing Company,  withholdiner  the  said  amount  from 
the  sum  which  you  now  have  on  hand,  belong- 
ing to  or  coming  to  Greer  Filter  Manufacturing 
Company,  and  this  shall  be  a  full  warrant  and 
receipt  to  your  board  for  the  same. 

"Greer  Filter  Mfg.  Company, 

"J.  B.  (ireer,  President 

"GafEney,  a  C,  March  11,  1911." 

The  hardware  company  at  once  gave  notice 
of  this  order  to  the  board  and  filed  the  order 
with  the  board.  The  board,  however,  declined 
to  bind  itself  to  pay  the  order.  Subsequently, 
on  March  20th.  tbe  board  did  accept  the  order 
in    the  following   language: 

"We  acknowledge  receipt  of  the  above  order, 
and  agree  that  when  the  filtering  plant  con- 
tracted by  Greer  Filtering  Manufacturing  Com- 
pany is  completed  and  accepted,  and  subject  to 
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«ny  payment  or  paymeDts,  for  which  the  board 
of  public  works  may  be  liable  by  reason  of  the 
attachment,  in  the  case  of  Massachusetts  Bond- 
ing &  Insurance  Company  t.  Jas.  Boyd  Greer, 
and  Greer  Filtering  Manufacturing  Company, 
to  pay  to  the  Wilkins- Watson  Hardware  Com- 
pany from  the  balance  due  the  Greer  Filter 
Nfanufacturlng  Company  the  sum  of  twenty- 
eiebt  hundred  and  eighty-three  and  43.100 
($2,883.43)  dollars,  if  so  much  shall  remain  in 
our  hands  as  coming  to  the  Greer  Filtering 
Manufacturing  Company,  and  if  there  be  not  so 
much  as  the  above  amount,  then  whatsoever 
amount  that  may  be  remaining  in  our  hands,  as 
due  the  Greer  Filter  Manufacturing  Company, 
as  above  stated. 
"Board  of  Pnblie  Works  for  the  Town  of 
GaSney. 

"J.  N.  Lipscomb, 
"B.   O.   Clary." 

Haynswortb  ft  Haynswortb,  of  GreenvlUe, 
and  J.  C.  Jefferies,  of  Gaffney,  for  appellant 
Otts  &  Dobson,  of  Spartanburg,  and  Butler  & 
Hall,  of  Gaffney,  for  respondent 


GAOE,  J.  The  board  of  public  works  of 
the  city  of  GafTney  was  authorised  by  law 
to  construct  a  pumping  station  add  filter,  to 
supply  that  city  with  pure  water.  The  con- 
tract therefor  was  let  to  the  Greer  Filter 
Manufacturing  Company  for  some  $30,000. 
At  the  wind-up  the  board  has  now  In  hand 
$1,926.94.  That  sum  was  ordered  by  the  cir- 
cuit court  to  be  paid  to  the  Wiiklns-Watson 
Hardware  Company,  and-  to  that  there  Is  no 
objection  by  anybody.  But  that  company  de- 
mands about  $1,000  more,  that  la  to  say,  all 
told,  $2,883.43.  The  company  supplied  the 
Greer  Filter  Company  with  goods  of  that 
value  towards  the  undertaking.  The  obliga- 
tion of  the  board  of  public  works  to  pay  any- 
thing to  the  Wilkins  Company  arises  solely 
out  of  an  order  by  the  Greer  Filter  Company 
on  the  board  for  Uie  Wilkins  Company,  dated. 
March  11,  1911,  and  an  acceptance  thereof 
by  the  board.  These  two  writings  will  be 
set  out  In  the  report  of  the  case.  As  much 
as  $1,000  (and  more,  too)  was  paid  out  on  the 
undertaking  by  the  board  after  March  11, 
1911.  The  contention  of  the  Wilkins  Com- 
pany Is  that  such  payments  were  unlawful 
as  to  It,  and  the  board  must  now  pay  it,  not 
only  $1,926.94  on  band,  but  the  full  amount 
of  $2,883.43,  confessedly  due  to  It  Tbe  cir- 
cuit court  held  to  the  contrary,  and  that  la 
the  primary  issue  made  here. 

There  Is  one  other  Issue  to  be  hereinafter 
considered,  arising  out  of  the  Wilkins  Com- 
pany's blleged  right  In  certain  motors  and 
pumps,  first  put  into  the  plant  by  the  Greer 
Company,  and  then  taken  out  by  the  board 
as  imperfect,  and  now  discarded  on  the 
premises  of  the  plant  But  that  Is  a  sec- 
ondary issue. 

[1]  Reverting  now  to  the  primary  issue. 
By  the  contract  between  the  city  of  Gaftney, 
acting  through  its  board,  and  the  Greer  Fil- 
ter Company,  the  city  was  to  pay  the  com- 
pany some  $30,000  for  the  complete  job ;  and 
the  job  was  set  to  be  finished  on  January  1, 


1911.  The  contract  also  provided  that  If 
defective  material  was  pat  into  the  plant  by 
the  company.  It  might  be  condemned  and 
remedied  at  the  expense  of  the  comt>any; 
that  if  the  company  did  not  prosecute  the 
work  aright,  the  board  might  complete  it 
and  charge  the  expense  to  the  company; 
that  the  company  should  save  harmless  the 
city  and  board  for  all  claims  relating  to  ma- 
terial furnished  by  outsiders  towards  the 
enterprise.  The  job  was  not  complete  on 
January  1,  1911,  and  not  until  the  summer, 
1911.  Before  the  Wilkins  Company  got  its 
order,  the  filter  company  had  been  sued 
by  four  or  five  creditors,  and  the  money  in 
the  board's  hands  to  pay  for  the  completion 
of  the  plant  had  been  attached  by  these 
creditors.  Under  these  circumstances,  the 
contention  is  made  by  the  appellants  that  the 
filter  company  might  assign  to  Its  numerous 
creditors  as  many  blocks  of  the  $30,000  as  it 
had  creditors,  and  that  the  fund  so  assigned 
became  charged  in  the  board's  hands  for  the 
payment  of  these  many  claims.  The  corol- 
lary to  that  contention  is,  if  30  claims  of 
$1,200  each  should  be  so  assigned  on  the 
same  day,  then  the  board  should  be  bound 
to  pro  rate  the  $30,0(X),  the  price  of  the  work, 
between  these  $36,000  of  creditors,  and  that, 
though  the  plant  was  not  nearly  completed. 
The  bare  statement  of  the  contention  dis- 
credits it  It  is  true,  in  reason  and  on  au- 
thority, that  if  A.  has  In  bis  hands  $100  be- 
longing to  X.,  then  X.  is  free  to  assign  $50 
of  that  sum  to  one  person  and  $30  to  another 
person,  and  therefore  A.  must  pay  the 
amounts  so  assigned  to  one  person. and  the 
other  person.  That  is  true  because  there  is 
no  ground  upon  which  to  gainsay  it,  and  it 
is  true  for  that  reason  only.  The  contention 
of  the  appellant  that  a  like  principal  governs 
this  case  is  not  true,  and  that  because  sucb 
a  contention  is  unreasonable,  and  therefore 
unsupported  by  authority.  In  the  supposed 
case,  U  X.  bad  a  contract  with  A.  to  build  A. 
a  bouse  for  $100  to  be  paid  only  when  the 
house  was  completed  according  to  contract, 
then  X.  might  not  assign  away  to  a  third  per- 
son the  $100  to  be  due  him  by  A.  until  bis 
contract  with  A.  had  been  performed.  The 
principle  is  that  X.  and  a  third  person  can- 
not vitiate  a  contract  made  betwixt  X.  and  A. 
Sucb  is  the  case  at  bar.  On  18th  January, 
1911,  the  board  and  tbe  filter  company  made 
a  contract,  whereby  tbe  filter  company 
agreed  "to  allow  and  iiermit  and  does  here- 
by permit,  tbe  said  board  of  public  works  of 
Gaffney,  S.  C,  to  reserve  and  hold  back  from 
all  estimates,  either  Intermediary,  or  final, 
tbe  sum  of  ten  thousand  and  five  hundred 
dollars  until  the  said  board  of  public  works 
are  fully  satisfied  that  said  work  has  been 
properly  done  and  is  accepted  by  said  board." 
There  was  therefore  no  "particular  fund"  in 
the  bands  of  the  board  belonging  to  the  fil- 
ter company  on  March  11, 1911 ;  a  fund  might 
be  there  at  the  wind-up,  but  possibly  none,  or 
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not  BO  much  as  was  dne  to  the  Wllklss  Com- 
pany. 

The  cases  from  our  own  reports  cited  by 
appellants  are  not  relevant  to  the  Issue  hera 
They  are  McGahan  y.  liockett,  54  S.  G.  384, 
32  S.  E.  429,  71  Am.  St  Rep.  796,  and  Bank 
T.  Bank,  74  S.  G.  210,  64  S.  E.  364,  114  Am. 
St.  Rep.  991.  The  case  dted  by  appellant 
from  the  Supreme  Court  of  the  United  States 
does  not  sustain  its  contention.  It  Is  Trlst 
V.  Child,  21  Way.  447,  22  L.  Ed.  623. 

The  principles  stated  In  Greene  T.  Duncan, 
37  S.  C.  240,  15  S.  E.  956,  do  govern  this 
cause. 

[2]  But  the  appellants  here  have  not  relied 
and  cannot  rely  upon  the  legal  effect  of  a 
simple  assignment  of  a  fund  by  the  company 
to  them.  They  have  accepted  from  the  board 
a  paper  writing,  dated  March  20, 1911,  which 
sets  out  the  agreement  betwixt  the  Willdns 
Company  and  the  board.  That  i)aper  alone 
fixes  the  rights  of  the  two  parties,  the  com- 
pany and  the  board,  because  it  is  their  con- 
tract Thereby  the  parties  agreed  (1)  that 
when  the  plant  was  completed  and  accepted 
(2)  the  board  would  pay  to  the  company 
$2,883.43,  (3)  if  so  much  should  remain  in 
the  company's  hands  coming  to  the  filter 
company,  (4)  and  if  there  remain  not  so 
much  as  $2383.43,  then  whatsoever  may  re- 
main (to  wit,  11,970.69). 

There  was  no  absolute  agreement  of  the 
board  to  pay  |2,883.43  to  the  company.  The 
fourth  clause  contemplated  that  such  amount 
might  be  reduced.  The  second  clause  provid- 
ed the  time  for  payment,  to  wit,  when  the 
plant  should  be  completed  and  accepted. 
When  the  agreement  was  made  in  March, 
1911,   the  work    was  not  completed;     the 


agreement  by  necessary  Inference  so  declar- 
ed, and  the  testimony  so  shows.  When  the 
agreement  was  made  the  board  had  in  band 
money  more  than  enough  to  pay  the  entire 
sum  due  to  the  Wllkins  Company.  If  the 
agreement  was  to  pay  absolutely,  then  the 
fourth  clause  of  it  carried  no  meaning.  The 
agreement  is  too  plain  for  construction,  and 
under  it  the  company  Is  entitled  to  receive 
the  amount  set  out  in  the  circuit  decree,  to 
wit,  $1,970.69,  and  no  more,  because  no  more 
"remains." 

[3]  The  only  other  iasaa  is  the  secondary 
one  before  referred  to.  Tba  appellant's  con- 
tention thereabout  woold  be  surely  true  If 
the  pumps  and  motors  were  the  property  of 
the  board.  They  are  not  The  testimony  es- 
tablishes the  fact  that  the  motors  and 
pumps  the  filter  company  first  installed 
were  inefficient;  that  the  board  took  them 
out,  and  put  others  in  at  the  filter  com- 
pany's expense ;  that  these  so  taken  out  are 
yet  on  or  about  the  board's  premises,  but  the 
board  claims  no  title  in  or  lien  upon  them. 
Any  right  the  company  may  establish  In  or 
against  them  Is  not  traceable  through  any 
right  of  the  board  in  or  against  them.  The 
board  therefore  has  no  Interest  in  any  such 
right  of  the  company.  The  testimony  shows 
that  theee  discarded  motors  and  pomps  have 
been  selxed  by  the  sheriff  to  satisfy  creditors 
of  the  filter  company  other  than  the  Wil- 
ktais  Company.  The  board  has  do  interest 
in  the  controveny. 

The  Judgment  below  is  afibrmed. 

GARY,  0.  J.,  and  WAITS,  HTDRICK,  and 
FRASER,  JJ.,  concur. 
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(M  S.  C.  131) 

SULLIVAN  T.   WESTERN  UNION  TELE- 
GRAPH CO.. (No.  8958.) 

(Supreme  Court  of  South  Carolina.     Sept  29, 
1914.) 

Tel£gbafbs   and  Tzlbfroktes   ({  08*)— De- 
i.at  in  tbam8mis8i0n  ot  mk8sa0es— dam- 

AQKS. 

Where  plaintiff  had  been  previoualy  inform- 
ed by  letter  tiiat  her  brother  was  insane  and 
would  be  sent  to  an  asylum,  the  failure  of  de- 
fendant to  promptly  transmit  a  message  con- 
tainiog^  the  same  information  will  not  support 
an  action  for  damases  for  mental  suffering  oc- 
casioned by  plaintiff's  failure  to  see  her  broth- 
er, particularly  where  he  recovered  and  was 
not  carried  to  the  asylum. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {§  69,  70;  Dec.  Dig. 
i  68.*] 

Appeal  from  Common  Pleas  Olrcait  Court 
of  Laorens  Connty;   H.  F.  Rice,  Judge. 

Action  by  Mrs.  Emma  Sullivan  against  the 
Western  Union  Telegraph  Company.  From 
a.  Judgment  for  plaintiff,  defMidant  appeals. 
Reversed  tmd  complaint  dismissed. 

John  Gary  Evans,  of  Spartanburg,  Geo.  H. 
Fearons,  of  New  York  City,  and  Ferguson  & 
Knight,  of  Laurens,  for  appellant  John  M. 
Cannon,  of  Laurens,  for  respondent 

WATTS,  J.  This  was  an  action  for  ac- 
tnal  and  punitive  damages  for  mental  an- 
guish claimed  to  have  been  suffered  by  the 
plalntUT  upon  failure  of  the  defendant  to 
promptly  deliver  a  telegram  addressed  to  the 
plaintiff  as  follows: 

"Emma  Sullivan,  Laurens,  S.  C.  Your  broth- 
er has  lost  his  mind,  come  at  once.  Mrs.  Din, 
12  Randolph  Avenne." 

This  telegram  was  sent  from  Macon,  Go., 
the  case  was  tried  before  Judge  Rice  and  a 
Jury,  and  at  the  close  of  plaintiff's  evidence 
defendant  made  a  motion  for  nonsuit,  which 
was  refused.  When  all  of  the  evidence  was 
in  upon  motion  the  court  held  there  was  no 
evidence  to  support  a  verdict  for  punlQve 
damages,  but  submitted  the  question  of  actu- 
al damages  to  ttie  jury,  and  the  Jury  return- 
ed a  verdict  in  fkvor  of  the  plaintiff  for  |264, 
and  a  motion  for  new  trial  was  made  and  re' 
fused,  and  after  entry  of  Ju&gment  defend- 
ant appeals. 

The  second  and  fifth  exceptions  complain 
of  error  on  the  part  of  his  honor  In  not 
granting  a  nonsuit  at  the  close  of  plalntUTs 
evidence,  and  In  not  granting  a  new  trial 
after  verdict,  rendered  on  the  ground  that 
there  was  no  evidence  upon  which  Jury  could 
base  a  verdict  for  actual  damages,  and  that 
there  was  no  actionable  negligence  on  the 
part  of  the  defendant,  and  that  the  plaintiff 


was  In  possession  of  all  the  Information  con- 
tained in  the  telegram  by  a  letter  previously 
received  by  her,  and  her  damages.  If  any. 
were  from  her  failure  to  act  thereon,  and 
not  from  any  delict  on  the  part  of  defendant, 
and  that  the  information  contained  in  the 
telegram  was  erroneous.  In  that  her  brother 
was  never  sent  to  the  asylum,  and  If  she 
wished  to  see  him  she  could  do  so.  The  evi- 
dence In  the  case  shows  that  Mrs.  Dill  works 
In  a  factory  at  Macon,  Ga.,  for  a  living,  that 
her  husband  Is  the  brother  of  Mrs.  Sullivan, 
and  was  an  Inebriate  and  addicted  to  exces- 
sive drinking  and  was  suffering  from  deliri- 
um tremens.  Several  days  before  the  tele- 
gram was  sent  Mrs.  Sullivan  received  a  let- 
ter from  Mrs.  Dill  stating  that  Dill,  her 
brother,  was  sick,  and  that  they  were  going 
to  send  him  to  the  asylum  at  Mllledgevllle, 
and  when  they  sent  him  they  would  notify 
her.  She  made  no  effort  to  go  to  see  her 
brother  after  receiving  this  information  by 
letter.  After  the  telegram  In  question  was 
sent,  and  a  few  days  afterwards  Mrs.  Dill 
wrote  Mrs.  Sullivan  that  her  brother  had  not 
been  sent  to  the  asylum  and  was  at  home; 
the  evidence  shows  that  Mrs.  Sullivan  has 
not  seen  her  brother  In  10  years.  The  evi- 
dence shows  that  within  a  few  days  after 
the  telegram  was  sent  Dill  was  working  In 
Macon,  Ga.,  and  attending  to  his  business 
and  apparently  In  his  right  mind.  Up  to  the 
time  of  the  trial  of  this  case  Mrs.  Sullivan 
had  not  gone  to  see  her  brother.  There  Is  no 
evidence  in  the  case  that  would  warrant  a 
verdict  In  favor  of  the  plaintiff ;  under  the 
evidence  the  telegram  only  confirmed  the  in- 
formation imparted  to  her  by  letter.  There 
was  nothing  in  the  telegram  that  she  did  not 
already  know.  Both  the  letter  and  telegram 
conveyed  the  information  that  be  was  in- 
sane ;  that  he  would  be  conveyed  to  the  asy- 
lum. The  mental  anguish  claimed  by  the 
plaintiff  is  that  she  was  deprived  of  the  priv- 
ilege of  being  with  and  seeing  her  brother 
before  he  was  carried  to  the  asylum.  The 
letter  and  telegram  were  based  on  a  false 
statement  of  facts,  and  Dili  was  not  Insane 
and  hot  carried  to  the  asylum,  but  remained 
at  home,  and  the  plaintiff  conid  have  seen 
him  if  she  wished.  Under  such  a  state  of 
facts  as  developed  in  this  case  there  can  be 
no  mental  anguish  suffered  by  the  plaintiff 
as  would  warrant  a  recovery  by  her  of  dam- 
ages against  the  defendant 

The  Judgment  Is  reversed  and  complaint 
dismissed. 

GARY,  C.  J.,  and  HYDRKJE,  ITRASER, 
and  GAGE,  JJ.,  concur. 


•For  otb«r  eases  sea  same  topie  sad  seetloD  NUllBBR  in  Dee.  Die.  a  Am.  Die.  Kay-No.  Barlas  *  Rap'r  Indezas 
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WIOHMAN  y.  FOX  et  aL    (No.  8951.) 

(Supreme  Court  of  South  Carolina.    Sept.  28, 
1914.) 

1.  Attachment  (5  111*)— Affidavit— Sufm- 
cienct— convbtanc«  with  intent  to  de- 
FRAUD. 

An  affidavit  wliich  states  that  the  defend- 
ants were  indebted  to  plaintiff  as  assignee  of 
three  overdue  notes,  that  they  had  failed  to  file 
an  answer  to  a  suit  thereon  within  the  time 
allowed  or  to  give  bond  to  pay  any  judgment  as 
required  by  the  judge  as  a  condition  of  their 
answering,  that  one  of  the  defendants  had  no 
property,  and  the  other  had  conveyed  a  tract 
of  land  worth  $12,000  to  two  of  her  children  for 
$10,  and  had  no  other  property  except  a  house 
and  lot  of  small  value,  sufficiently  sets  out  the 
circumstances  to  authorize  the  issuance  of  an 
affidavit  on  the  ground  that  the  debtors  were 
about  to  dispose  of  or  had  disposed  of  their  prop- 
erty with  intent  to  defeat  or  defraud  their 
creditors. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  !|  292-302 ;    Dec.  Dig.  S  111.*] 

2.  attachment  (5  129*)  —  bond  —  name  of 
Plaintiff— Trade-Name. 

An  attachment  bond  was  properly  execut- 
ed In  the  individual  name  of  plaintiff,  who  was 
the  real  party  in  interest,  although  he  was  do- 
ing business  under  a  trade-name  different  from 
his  individual  name. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  SS  356-359 ;    Dec  Dig.  {  129.*] 

Appeal  from  C!ommon  Pleas  Circuit  Coort 
of  Charleston  County;  J.  W.  De  Vore,  Judge. 

Action  by  B.  H.  Wicbman,  doing  business 
under  the  style  and  trade-name  of  A.  Wicb- 
man &  Son,  against  J.  B.  Fox  and  another. 
From  an  order  of  the  Judge  of  the  circuit 
court  refusing  to  dissolve  an  attachment,  the 
defendants  appeal.    Appeal  dismissed. 

See,  also^  96  S.  &  469,  81  S.  E.  180. 

W.  A.  Hoiman  and  F.  M.  Bryan,  both  of 
Charleston,  for  appellants.  Howell  &  Qmber, 
of  Walterboro,  for  respondent. 

FBASEB,  J.  The  appellante  state  their 
case  as  follows: 

"This  is  an  appeal  from  an  order  of  his  hon- 
or, Judge  J.  W.  De  Vore,  refuging  to  dissolve 
an  attachment  issued  on  the  ground  that  the  de-. 
fendants  were  about  to  dispose  of,  or  had  dis- 
posed of,  the  property  belonging  to  them  with 
the  purpose  and  intention  of  defeating  or  de- 
frauding their  creditors,  and  especially  plaintiff; 
the  ground  for  the  motion  to  dissolve  being  that 
no  nicts  or  circumstances  were  stated  from 
which  it  could  be  inferred  that  defendants  were 
acting  or  bad  acted  as  they  were  charged  with 
doing.  There  are  five  exceptions,  but  these  ex- 
feptions  raise  practically  two  polrts:  First, 
that  the  affidavit  on  which  the  attachment  was 
issued  did  not  state  facts  or  circumstances  suf- 
ficient to  authorize  its  issuance;  aiin  wL'uud.  be- 
cause the  undertaking  which  was  given  to  se- 
cure said  attachment  was  not  properly  execut- 
ed." 

[1]  The  affidavit  upon  which  the  attach- 
ment Issued  alleged :  That  the  plaintiff  was 
the  assignee  of  three  notes  of  J.  B.  Fox  and 
S.  J.  Fox ;  one  due  on  1st  January,  1911,  and 
there  was  due  thereon  $497.20,  and  no  part 
thereof  has  been  paid;  the  second  note  was 
due  on  1st  November,  1911,  and  there  was 


due  thereon  $549.19,  no  part  of  which  bad 
been  paid;  the  third  promissory  note  due  on 
1st  December,  1911,  and  there  was  due  there- 
on $547.83.  That  in  April,  1912,  the  defend- 
ant conveyed  a  tract  of  land  worth  $10,000 
or  $12,000  to  two  of  her  children  for  $10. 
Tbat  J.  B.  Fox  had  no  property,  and  S.  J. 
Fox  had  no  other  property  except  a  bouse 
and  lot  of  small  value.  That  suit  was  brought 
on  said  notes  and  the  defendant  allowed  her 
time  to  answer  to  go  by  without  putting  in 
an  answer.  That  the  defendants  were  al- 
lowed to  answer  on  conaltlon  that  they  exe- 
cute a  bond  to  pay  any  Judgment  that  should 
be  obtained  and  the  failure  to  execute  the 
bond.  On  these  facts  the  plaintiff  aska  for 
an  attachment 

It  seems  that  the  facts  and  drcnmstanoes 
were  sufficiently  set  out 

[2]  2.  B.  H.  Wicbman  was  a  plaintiff.  A. 
Wicbman  ft  Son  is  a  mere  trade-name.  B.  H. 
Wicbman  is  the  real  plaintiff,  as  set  forth  in 
the  caption  of  the  case  and  in  the  affidavit 
B.  H.  Wicbman,  then,  is  the  proper  name  In 
which  to  execute  the  bond. 

The  appeal  is  dismissed. 

OABT,  C.  J.,  and  HYDBICK.  WATTS,  and 
OAQB,  JJ.,  concur. 

(T*  W.  Va.  TOO 
WALKBB  ▼.   QAMBL.B  et  aL 
(Supreme  (Tourt  of  Appeals  of  West  Yiiginia. 
Sept.  15,  1914.) 

(SyllabM  by  the  Court.) 
JuooiiENT  (I  883*)— Set-Off  or  JuDGMxim 

— FOBTHCOMINO    BOND. 

A  forthcoming  bond  taken  on  an  execution 
and  thereafter  forfeited,  having  under  the  stat- 
ute the  force  of  a  jadgment,  may,  in  a  pro- 
ceeding to  obtain  execution  thereon,  be  the 
subject  of  set-off  by  a  judgment  which  has  been 
rendered  in  favor  of  the  principal  obligor  in 
the  forthcoming  bond  against  the  obligee  there- 
in. 

[Bd.  Note.— For  other  caaoL  see  Jodgmwit, 
Cent  Dig.  S|  1669-1688 ;  Dec.  Dig.  i  f^*} 

Error  to  Circuit  Court,  Hardy  County. 

Proceeding  to  obtain  execution  on  foitb- 
coming  bond  by,  Frank  Walker  against  H.  Ll 
Gamble  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed  and 
remanded,  with  direction. 

W.  H.  Griffith,  of  Keyser,  for  plaintiOSB  in 
error. 

ROBINSON,  J.  Upon  a  motion  fbr  ttie 
award  of  an  execution  on  a  forthcoming  bond 
the  principal  obligor  in  the  bond  sought  to 
set  off  against  it  two  Judgments  in  his  favor 
against  the  obligee  in  the  bond.  These  Jadg- 
ments  had  been  rendered  subsequently  to  the 
rendition  of  the  Judgment  out  of  which  arose 
the  forthcoming  bond.  The  court  would  not 
entertain  the  claim  of  set-off.  Should  it  have 
been  entertained?  That  question  alone  Is 
presented  by  the  record. 


•For  other  cases  Ee«  same  lopic  and  gectioo  NUMBER  In  Dec  Dig.  A  Am.  Dls-  Ke7-No.  Series  A  Rap'r  ladazei 


Digitized  by 


Google 


W.VaJ 


WALKER  y.  GAMBLE 


1015 


In  6  Enc.  Dig.  Va.  &  W.  Va.  Bep.  439,  It  Is 
broadly  stated  that  a  forthcoming  bond  taken 
on  an  execution  is  not  the  subject  of  set-off, 
and  Allen  t.  Hart,  18  Grat  (Va.)  722,  Is 
dted  for  the  proiKwltion.  No  doubt  the  prop- 
osition is  true  as  to  ordinary  claims  offered 
in  set-off  against  snch  forthcoming  bond.  The 
decLslon  referred  to,  however,  does  not  neces- 
sarily determine  that  It  Is  so.  Xhe  decision 
merely  determines  that  a  forthcoming  bond 
taken  on  a  distress  for  rent  Is  the  subject  of 
set-off.  However,  In  principle  it  would  seem 
that  a  forthcoming  bond  taken  on  execution, 
which  by  the  statute  has  the  force  of  a  judg- 
ment, can  no  more  be  set  off  by  ordinary 
claims  than  any  other'  judgment  But  the 
case  before  us  involves  a  wholly  different 
principle. 

The  proceeding  nnder  review  was  simply 
one  to  enforce  a  judgment.  The  plaintiff  In 
the  motion  by  statutory  process  sought  the 
enforcement  of  a  judgment  against  the  de- 
fendant in  the  motion.  The  forfeited  forth- 
coming bond  was,  virtually,  a  judgment  which 
the  law  had  given  the  plaintiff  against  the 
defendant.  The  former  asked  that  he  have 
execution  on  it  The  latter  asked  to  offset 
it  by  judgments  which  the  law  had  given  him 
against  the  plaintiff.  Could  this  not  be  done? 
There  was  certainly  nothing  In  the  form  of 
the  proceedings  forbidding  It  In  other  words, 
may  not  a  judgment  be  offset  by  a  judgment? 
In  reason  it  should  be  so,  and  in  this  instance 
we  find  the  law  conforming  to  reason,  as  it 
Invariably  should.  The  decisions  in  point 
are  numerous.  The  generally  accepted  doc- 
trine of  the  subject  is  thns  stated  by  a  lead- 
ing author: 

"The  satisfaction  of  a  judgment  may  be  whol- 
ly or  partly  produced  by  compelling  the  judg- 
ment creditor  to  accept  in  payment  a  judgment 
against  him  in  favor  of  the  judgment  debtor ; 
or  in  other  wdrdSLby  setting  off  one  judgment 
against  another.  This  is  usually  brought  about 
by  a  motion  in  behalf  of  the  party  who  desires 
to  have  his  judgment  credited  upon  or  set  oS 
against  a  judgment  against  him.  The  court 
in  a  proper  case  will  grant  the  motion.  Its 
power  to  do  this  cannot  be  traced  to  any  pai^ 
ticnlar  statute,  and  exists  only  in  virtue  of  its 
general  equitable  authority  over  its  officers  and 
suitors.  This  authority  was  formerly  restrict- 
ed to  courts  of  equity,  but  is  now  very  general- 
ly exercised  by  courts  of  law.  The  judgments 
sought  to  be  set  off  against  each  other  may 
have  been  rendered  in  the  same  or  in  different 
courts.  In  the  first  case  there  can  be  no  diffi- 
cnity;  but  in  the  latter  it  has  l>een  sometimes 
held  uat  a  court  of  law  was  inadequate  to  af- 
ford relief,  and  that  resort  to  chancery  was 
therefore  unavoidable.  This  position  is  be- 
lieved to  be  untenable.     The  court  of  law  in 


which  the  judgment  is  entered  can  give  relief, 
by  virtue  of  its  equitable  power^  and  may  di- 
rect that  the  judgment  of  another  court  be  cred- 
ited upon  or  *et  oft  against  its  judgment,  ex- 
cept when  the  rights  of  the  parties  are  too  in- 
tricate and  complicated  to  be  adjusted  else- 
where than  in  equity.  The  exception  is,  how- 
ever, but  s  recognition  of  the  general  principle, 
every  where  conceded,  that  the  setting  off  of 
one  judgment  against  another  rests  in  the 
sound  discretion  of  the  court,  and  will  not  be 
compelled  except  when  by  so  doing  the  court 
can  accomplish  substantisl  justice  between  the 
parties.  It  is  well  settled,  both  in  England 
and  in  this  countiy,  that  judgments  in  cross- 
actions  may  be  set  off,  the  one  against  the  oth- 
er, when  the  parties  m  interest  are  the  same, 
on  motion  addressed  to  the  court  in  which  one 
or  both  of  the  actions  is  pending.  If  the 
amounts  are  equal,  both  will  be  satisfied.  If 
the  amounts  are  unequal,  the  smaller  will  l>e 
satisfied  in  full,  and  the  larger  to  the  extent  of 
the  smaller,  and  an  execution  will  be  issued  for 
the  balance.  The  party  seeking  the  l)enefit  of 
a  set-off  should  make  his  motion  tiierefore  in 
the  court  in  which  the  judgment  against  him 
was  recovered."  2  Freeman  on  Judgments,  sec. 
467a. 

In  this  proceeding  the  per8(»i  claiming  the 
set-off  was  the  principal  In  the  forfeited 
forthcoming  bond.  The  fact  that  execution 
was  sought  against  both  the  principal  and 
surety  in  the  bond  would  not  make  onavail- 
Ing  a  claim  of  set-off  by  the  principal  alone. 
In  view  of  the  spirit  of  our  statutory  law  of 
set-off.  The  proceeding  may  well  be  considered 
a  suit  within  the  contemplation  of  Code  1913, 
ch.  126,  sec.  4  (sec  4824) .  Indeed  a  proceeding 
for  .'execution  on  a  forfeited  forthcoming 
bond  is  In  fact  by  the  terms  of  the  statute 
authorizing  the  same.  Code  1913,  dL  142,  sea 
4  (sec.  6143),  a  suit  for  judgment  on  the  for- 
feited bond — a  suit  for  a  judgment  on  a  judg- 
ment in  order  to  obtain  the  execution  which 
the  preceding  section  giving  the  forfeited 
bond  the  force  of  a  judgment  does  not  allow. 
But  notwithstanding  all  this,  we  conceive 
that  the  Inherent  powers  of  the  court  for 
the  proper  setting  off  of  one  judgment  against 
another  are  broad  enough  equitably  to  allow 
the  set-off  to  the  principal  even  though  a 
surety  Is  bouiid  with  blm.  Peirce  ▼.  Bent 
69  Me.  381. 

No  reason  appears  for  the  rejection  In  this 
proceeding  of  the  defendant's  claim  of  set-off. 
The  court  erred  In  not  entertaining  the  de- 
fendant's so-called  plea.  In  substance  the  de- 
fendant's counter  motion.  The  judgment  will 
be  reversed  and  the  case  remanded  with  di- 
rection to  entertain  the  motion  of  the  defend- 
ant for  an  allowance  of  his  judgments  against 
the  judgment  sought  to  be  enfotoed  against 
blm  by  the  plaintiff: 


Digitized  by 


Google 


1018 


82  SOUTHBASTBBN  BBFORTEB 


(W.V«. 


(73  W.  Va,  88) 

COPEI^N  T.  SOHN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Nov.  19,  1912.    On  Rehearing,  Oct  6,  1914.) 

{SvHahu*  by  th»  Court.) 

1.  MOBTOAGES      (8     341*)— DKBD     OT    TbTTST— 
FOEM— AUTHOBITT  TO  SELL. 

Though  a  deed  of  trust,  in  form  prescribed 
by  section  5,  chapter  72,  Code  1906,  does  not 
in  express  terms  authonze  the  trustee  to  sell 
on  default  of  payment,  section  6  of  the  same 
chapter  gives  such  power,  and  if  the  terms  of 
sale  are  not  provided  in  the  trust,  ui>on  the 
terms  thereby  preacribed. 

[Ed.  Note.— For  other  cases,  tee  Mortgages, 
Cent  Dig.  {{  1039,  1040;    Dec.  Dig.  (  Ul.*l 

2.  MoBTOAOKs    (f   354*)— Deed   or  Tbusf— 
FoBKCLosuBS— No-noE  or  Sale. 

A  notice  of  sale  by  a  trustee  in  a  deed  of 
trnst,  which  names  the  grantor  and  trustee,  and 
refers  to  the  deed,  by  date  and  deed  book  where 
recorded,  is  not  defective  under  section  6,  chap- 
ter 72,  Coda  1906,  for  failure  to  also  mention 
the  name  of  the  beneficiary  in  such  deed  of 
trust. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {8  1051-1058,  1068,  106U;  Dec  Dig. 
I  854.«] 

3.  MOBTGAOEB     (j     384*)— DEED     OT     Tbubt— 

F0BECLO8UBE— Notice    or    Baia— Descbip- 

HON  or  Pbofebtt. 

Nor  is  such  notice  of  sale,  which  describes 
the  property  to  be  sold  as  the  property  by 
said  deed  conveyed  to  me.  This  property  com- 
prises a  valuable  brick  building,  located  on  lot 
23,  in  block  5,  on  the  map  of  Williamson  in 
said  county"  fatally  defective  and  void  by  said 
section  for  failure  to  show  the  Quantity  or  de- 
scription of  the  land  conveyed  and  proposed  to 
be  sold. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  M  1051-1058,  1068,  1069;  Dec. 
Dig.  {  354.*] 

4.  MoBTGAOKS    (I   355*)— Deed   or  Tbubt— 
Forbclosube — Notice  or  Sale — Sebtice. 

Pei«onal  service  of  such  notice  of  sale  on 
the  grantor  or  his  agent,  is  not  required  by  sec- 
tion 7,  chapter  72,  Code  1906,  unless  such  gran- 
tor or  agent  resides  in  the  county  where  the 
property  is  located. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  a  1069-1062;   Dec.  Dig.  {  355.*] 

5.  Mobtoaqes    (I    341*)— Deed    or    TBTrBi>— 

FOBECLOSUBB— AUTUOBITY    Td     SELI/— DELE- 
GATION—EMPLOYMENT  or  AUCTIONEEB. 

A  trustee  in  a  deed  of  trust  to  secure  a 
debt  cannot  lawfully  delegate  his  authority  to 
sell  to  another,  but  himself  being  personally 
present  and  directing  the  sale,  he  may  lawfully 
employ  an  auctioneer  to  cry  the  sale. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {}  1039,  1040;   Dec.  Dig.  |  341.*] 

6.  MoBTOAOKS    (I   346*)— Deed    or   Tbust— 
Pbiobitt  or  Liens— Action. 

A  trustee  in  a  deed  of  trust  is  not  required 
as  a  condition  precedent  to  the  right  to  make 
sale  of  the  property  conveyed,  to  ascertain  or 
to  invoke  the  aid  of  a  court  of  equity  in  ascer- 
taining tlie  validity  or  the  amounts  and  priori- 
ties of  subsequent  liens  or  deeds  of  trust  on 
the  same  property. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |  1044 ;   Dec.  Dig.  |  346.*] 

7.  MoBTOAOES    ({   369*)— Deed    or   Tbust— 
Fobeclosubb — Sale — Inadequate  I'bicb. 

The  sale  by  a  trustee  of  property  covered 
by  a  deed  of  trust  at  one  half  the  highest  esti- 
mated value  thereof  is  not  such  grossly  inade- 


quate  price  as  will  of  Itself  be  snfficient   to 
avoid  the  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  1093-1100;    Dec  Dig.  {  369.*] 

8.  MoBTGAOEs  (i  372*)- Deed  or  Tbust— 
Fobeclosube — Sale— AoBEEMENT  Between 
Pubokabbbs— PuBLio  Policy. 

A  prior  agreement  between  two  or  more  per- 
sons to  become  jointly  interested  in  the  pur- 
chase of  property  at  a  sale  by  a  trustee  in  a 
deed  of  trust  is  not  void  as  against  public  pol- 
icy tendering  such  purchase  and  the  deed  from 
the  trustee  to  such  purchasers  void,  no  fraud 
therein   being  shown. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  U02,  1108,  U05-1U7;  Dec  Dig. 

9.  MoBTOAOES  (I  841*)— Deed  or  Tbust— 
Fobeclosubb— Attobnkt  fob  Cbboitob  and 
Tbustee. 

An  attorney  for  the  creditor  is  not  incompe- 
tent to  act  as  trustee  in  a  deed  of  trust  secur- 
ing a  debt;  but  being  then  the  agent  of  both 
parties  he  is  bound,  in  executing  the  trust  to 
act  honestly  and  impartially  between  the  par- 
ties, and  endeavor  by  proper  notice  and  other- 
wise to  obtain  the  best  price  for  the  property, 
and  if  necessary,  to  invoke  the  aid  of  a  court 
of  equity  in  doing  so. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S|  1039,  1040;    Dec.  Dig.  i  34l.*J 

10.  Mobtoaoes  (8  335*)— Tbust  Deed— Fobe- 
closube—DErATTLT. 

There  can  be  no  sale  by  the  trustee  of  the 
property  conveyed,  if  by  the  terms  of  the  trust 
and  the  evidence  adduced,  there  has  been  no 
default  by  the  debtor  Justifying  the  sale. 

[Ed.  Note.— For  other  caaes,  see  Mortgages, 
Cent  Dig.  U  1010-1028;    Dec  Dig.  |  335.*J 

Appeal  from  Circuit  Court,  Mingo  County. 

Action  by  M.  Copelan  against  Eli  Sohn  and 
otbers.  Judgment  for  plaintiff,  and  defend- 
ant Sohn  appeals.    AfiOrmed. 

Stokes  &  Bronson,  of  Williamson,  for  ap- 
pellant O.  B.  a  Wiles,  of  Williamson,  for 
appellee. 

MIIiLBB,  J.  The  decree  appealed  from 
set  aside  the  sale  by  Wysor,  tAistee,  to  Sohn, 
on  November  21,  1910,  of  the  property  cov- 
ered by  the  deed  of  trust  from  Oopelan  to 
him,  and  also  his  deed  to  Sohn,  the  purchas- 
er ;  removed  the  latter  deed  as  a  cloud  upon 
the  title  of  Copelan,  and  gave  him  a  writ  of 
possession.  It  also  referred  the  cause  to  a 
commissioner  to  ascertain  the  exact  amount 
of  the  indebtedness  due  from  Oopelan  to  the 
estate  of  Elsenman,  the  trust  creditor;  and, 
among  other  things,  directed  him  to  make 
settlement  between  the  trustee,  Wysor,  and 
Sohn  for  the  money  paid  for  the  property, 
taxes  paid,  and  for  the  rents  and  proSts  of 
the  property  received  by  Sohn  subsequent  to 
the  purchase  of  the  property  by  him. 

The  grounds  for  the  relief  prayed  for  were, 
first,  that  the  deed  of  trust  did  not  empower 
the  trustee  to  make  sale  of  the  property: 
second,  that  there  had  been  no  default  in  the 
application  of  the  rents  collected,  as  provided 
in  said  deed  of  trust;  third,  that  the  sale 
was  not  advertised  as  required  by  law,  and 
that  plaintiir  had  no  notice  thereof;  fourth. 
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that  the  sale  was  made  by  an  auctioneer, 
and  not  by  the  trustee;  fifth,  that  there 
were  various  other  liens  of  record  against 
said  property  and  that  purchasers  were 
deterred  from  bidding  by  reason  thereof; 
sixth,  that  the  price  obtained  was  grossly 
Inadequate. 

[1]  The  deed  of  trust  does  not  in  spedflc 
terms  authorize  the  trustee  to  seU,  but  it  is 
in  the  form  prescribed  by  section  5,  dtiapter 
72,  Oode  1906.  It  also  contains  the  foUowlng 
covenants: 

"But  this  deed  of  trust  is  not  to  be  enforsed 
within  five  years  from  this  date  unless  the 
said  property  is  sold,  in  which  case  this  deed 
of  trust  is  to  participate  in  the  proceeds  of 
sale,  and  provided  that  after  the  expiration  of 
thirty  months  from  this  date,  the  rents  and 
profits  of  the  property  are  to  be  applied  monthly 
to  the  debt  hereby  secured  *  *  *  and  if  said 
rents  and  profits  ware  not  so  applied,  this 
deed  of  trust  shall  be  immediately  tn/orttbte" 
etc. 

It  Is  insisted  that  the  words  of  the  cove- 
nants Imply  power  of  sale.  But  If  the  deed 
contained  no  Implicative  words  the  statute, 
section  6,  chapter  72,  Code  1906,  we  thlnli 
must  be  construed,  according  to  Its  terms, 
to  confer  such  power.    It  provides: 

"The  trustee  in  any  such  deed  shall,  whenever 
required  by  any  creditor  secured  or  any  surety 
indemnified  by  the  deed,  or  the  personal  rep- 
resentative of  any  such  creditor  or  surety, 
after  the  debt  due  to  such  creditor  or  for  which 
•u(^  surety  may  be  liable,  ahall  have  become 
payable  and  debiult  shall  have  been  made  in 
the  payment  thereof,  or  any  part  thereof,  by 
the  grantor,  sefl  the  proper^  conveyed  by  the 
deed,  or  so  much  thereof  as  may  be  necessary, 
at  public  auction,  upon  such  terms  as  are  men- 
tioned in  said  deed ;  and  if  no  terms  are  therein 
mentioned,  then  upon  the"  terms  prescril>ed 
by  the  statutei 

Tme  as  argued  by  connsel,  the  powers  of 
a  trustee  over  a  trust  subject  are  generally 
limited  and  defined  by  the  terms  of  the  tmst, 
as  declared  in  Atkinson  v.  Beckett,  34  W. 
Va.  684,  12  S.  B.  717 ;  George  v.  Zlnn,  67  W. 
Va.  15,  49  8.  B.  904,  110  Am.  St  Rep.  721 ; 
and  Gnimllsh  v.  Railroad  Oo.,  32  W.  Va.  244, 
9  S.  E.  180.  But  where  the  deed  of  trust  Is 
In  the  form  prescribed  by  statute,  if  do  spe- 
cific power  of  sale  is  given,  the  statute  sup- 
plies the  power,  and  the  trustee  is  authorized 
to  sell  upon  default,  according  to  the  terms  of 
the  statute,  the  same  as  if  those  terms  were 
written  In  the  deed. 

We  pass  for  the  present  conslderatloD  of 
the  second  ground  for  relief,  preferring! to 
consider  It  lastly.  In  connection  with  the 
facts  bearing  on  the  other  grounds  of  relief 
reUed  on,  when  we  have  disposed  of  them. 

[2]  The  ground  that  the  notice  of  sale  was 
defective  is  not  sustained.  The  alleged  de- 
fects are,  (a)  that  the  notice  does  not  show 
the  names  of  the  parties  to  the  deed  of  trust, 
(b)  that  it  does  not  show  the  quantity  or  de- 
scription of  the  land  conveyed  and  proposed 
to  be  sold.  The  notice  does  show  the 
grantor  and  grantee,  and  refers  to  the  deed 
book  and  page  where  the  deed  of  trust  is  re- 
corded, where  the  name  of  the  trust  creditor 
also  appears.    The  absence  of  the  name  of 


the  beneficiary  In  the  notice  we  do  not  think 
renders  the  notice  bad,  under  said  section  6, 
chapter  72,  Code. 

[3]  As  to  the  quantity  and  description  of 
the  property,  the  notice  says,  the  trustee  will 
"sell  at  public  auction  the  property  by  said 
deed  conveyed  to  me.  This  property  compris- 
es a  valuable  brick  building,  located  on  lot  23, 
In  block  6,  on  a  map  of  Williamson  In  said 
county."  It  could  not  properly  be  Inferred 
from  this  notice,  as  contended,  that  the 
trustee  proposed  to  sell  the  building  only, 
and  not  the' lot   We  see  nothing  in  this  point 

[4]  That  the  plaintiff  had  no  notice  of  the 
sale  may  be  regarded  as  established  by  proof, 
if  by  notice,  actual  notice  is  Intended.  Plain- 
tiff swears  he  had  no  actual  notice.  He  re- 
sided In  Parkersburg  at  the  time  of  the  sale, 
more  tlian  two  hundred  miles  from  William- 
son, where  the  property  sold  Is  located.  He 
swears  that  the  first  actual  notice  he  received 
was  by  telegram  from  Henry  Williams,  on 
the  morning  of  the  day  of  sale,  too  late 
for  him  to  reach  Williamson,  and  that  though 
he  started  at  once  he  did  not  reach  William- 
son until  after  the  sale  bad  been  completed 
and  the  deed  made.  The  notice,  however, 
was  published  and  posted  as  required  by  law, 
and  there  was  actual  service  upon  Henry 
Williams,  at  Williamson,  as  the  alleged  agent 
of  Copelan.  Williams  swears  that  a  day  or 
two  after  he  received  the  notice  he  dictated 
a  letter  to  Copelan  tojils  stenographer,  and 
directed  the  notice  to  be  mailed  with  the  let- 
ter to  Copelan  at  Parkersburg.  He  is  unable 
to  swear  that  the  notice  and  letter  were  ac- 
tually mailed.  Oopelan  swears  that  he  never 
received  the  letter  or  notice,  but  the  statute, 
section  7,  chapter  72,  Code  1006,  does  not  re- 
quire actual  notice  to  be  served  on  the  gran- 
tor or  his  agent  unless  he  or  his  agent  be 
within  the  county.  We  think,  therefore,  that 
the  notice  given  was  legally  sufficient 

[S]  The  fourth  ground,  that  the  sale  was 
made  by  an  auctioneer,  we  think,  of  itself, 
lias  little.  If  any,  merit  Of  course  the  trus- 
tee could  not  delegate  his  authority.  He 
may  employ  an  auctioneer,  we  think,  to  do 
the  physical  work  of  crying  the  sale,  but  as 
the  trust  Is  personal  to  him  he  must  be  pres- 
ent at  the  time  and  place  of  sale,  and  super- 
vise the  same,  and  cannot  delegate  bis  pow- 
ers to  a  stranger.  Smith  v.  Lowther,  35  W. 
Va.  300,  13  S.  B.  999.  There  is  ample  au- 
thority justifying  the  employment  of  an  auc- 
tioneer In  such  cases.  28  Am.  &  Eng.  Bncy. 
Law,  768.  In  this  case  the  proof  is  that  the 
trustee  was  personally  present,  directing  the 
sale,  and  be  swears  that  he  gave  directions 
about  knocking  the  property  down  to  the 
purchaser.  The  evidence  of  the  auctioneer, 
however,  gives  some  color  to  the  contention 
that  the  trustee  was  not  Immediately  present 
when  he  sold  to  Sohn,  but  we  are  of  opinion 
that  the  conduct  of  the  trustee,  standing 
alone,  would  not  be  sufficient  to  avoid  the 
sale.  It  does  not  appear  that  the  plaintiff 
was  materially  prejudiced  thereby. 
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[I]  Next,  did  the  alleged  liens  recorded 
against  the  property  deter  bidders  In  a  way 
prejudicial  to  the  plaintiff,  or  calling  for  a 
suit  by  the  trustee  before  selling  the  proper- 
ty? The  evidence  shows  that  there  were  no 
prior  liens  that  had  not  been  released  at  the 
time  of  the  sale.  There  were  some  subse- 
quent deeds  of  trust  then  subsisting,  among 
them  one  of  February  IB,  1909,  In  favor  of 
the  plaintiff's  son,  but  such  subsequent  deeds 
did  not  call  for  salt  by  the  trustee,  and  it 
is  not  shown  that  they  had  any  effect  in  de- 
terring bidders.  One  witness,  .Stephenson, 
says,  he  had  intended  to  bid  |5,000  to  $G,UOO 
on  the  property,  but  that  a  prior  lien  for  pur- 
chase money  prevented  him.  He  was  evi- 
dently mlstakeh. 

[7]  With  respect  to  the  sixth  ground,  in- 
adequacy in  price,  there  is  evidence  pro  and 
con.  The  property  was  sold  for  $4,500.00. 
The  testimony  of  seven  witnesses  for  plain- 
tiff ranges  in  estimate  from  $7,000  to  $9,000 ; 
three  witnesses  for  the  defendant  swear  that 
the  actual  value  of  the  property  did  not 
exceed  from  $4,000  to  $5,000.  There  is  evi- 
dence, however,  showing  that  since  the  pur- 
chase of  the  properl?  by  Sohn,  with  some 
little  improvement  added,  the  property  had 
been  renting  for  $100.00  per  month,  or  at 
the  rate  of  ten  per  cent,  gross  on  a  valuation 
of  $12,000.00.  Standing  alone,  however,  we 
do  not  think  that  price  is  proven  to  have 
been  so  grossly  inadequate  as  to  warrant  set- 
ting aside  the  sale  on  that  ground.  It  does 
not  justify  the  presumption  of  fraud.  Our 
case  of  Lallance  v.  Fisher,  29  W.  Va.  513, 
2  S.  B.  775,  followed  in  Wood  v.  Harmison, 
41  W.  Va.  876,  389;  28  S.  E.  560,  holds,  that 
a  (Bale  for  one  half  the  estimated  value  is  not 
such  inadequacy. 

[I]  In  argument  here  two  additional 
grounds  for  relief,  not  covered  by  the  bill  or 
amended  bills,  are  assigned  and  apparently 
relied  on,  namely,  (a)  that  there  was  an  un- 
lawful combination  between  the  purchaser 
and  other  bidders,  for  the  purpose  of  pre- 
venting a  sale  of  the  property  at  its  true 
and  actual  value,  and  for  the  purpose  of  se- 
curing the  property  at  an  inadequate  price; 
(b)  that  Wysor,  the  trustee,  was  a  member 
of  the  firm  of  Wi^sor  &  Gardner,  attorneys 
representing  E2isenman,  the  beneficiary  in  the 
ti;u8t,  wherefore  not  an  impartial  agent  or 
fiduciary,  competent  to  act  between  the  par- 
ties in  the  sale  of  the  property.  As  we 
have  said  these  grounds  for  relief  are  not 
pleaded,  and  if  they  were  we  see  little  in  the 
evidence  to  support  them.  The  evidence  re- 
lied on  to  support  the  first  of  these  conten- 
tions is  that  Sohn,  the  purchaser,  had  agreed 
with  the  witnesses  Hubbard  and  Shelton  be- 
fore the  sale  to  become  Jointly  Interested  in 
the  purchase.  Tbey  were  not  general  part- 
ners in  buying  and  selling  real  estate,  nor 
is  it  shown  that  their  agreement  was  for  the 
purpose  of  stifling  bidding.  This  is  not  such 
a  case  as  we  had  in  Coal  &  Coke  Ry.  Co.  v. 
Marple,  73  S.  B.  261,  88  L.  R.  A.  (N.  S.)  719, 


involving  an  agreement  between  competitive 
bidders  at  a  tax  sale,  held  to  contravene  pub- 
lic policy,  and  render  void  a  tax  deed  ac- 
quired thereby. 

[9]  On  the  other  point  It  is  quite  true  that 
the  trustee  in  the  deed  of  trust  is  the  agent 
of  both  parties,  and  is  bound  to  act  Impar- 
tially between  them.'  It  is  so  held  in  Lirey 
V.  Winton,  30  W.  Va.  654,  4  S.  E.  461;  Hartr 
man  t.  Evans,  38  W.  Va.  669,  18  S.  B.  810; 
and  Spencer  v.  Lee,  19  W.  Va.  187.  Indeed 
this  is  familiar  law,  laid  down  In  many  cases. 
But  the  fact  that  Qie  trustee  was  a  member 
of  a  law  firm  in  charge  of  the  collection  of 
the  debt  of  the  creditor,  without  more,  is 
not  sufficient  to  overthrow  his  act  and  deed. 
It  Is  not  an  uncommon  thing  to  make  the 
attorney  for  the  creditor  trustee  in  a  deed 
of  trust  Terry  v.  Fitzgerald,  32  Grat  (Va.) 
843.  When,  however,  the  trustee  comes  to 
making  the  sale  or  to  deal  with  the  trust 
property  in  execution  of  the  trust,  being  the 
agent  of '  both  parties,  he  must  act  impar- 
tially and  honestly  between  them,  as  the  case 
Just  dted  likewise  holds.  He  must  give 
proper  notice  and  he  must  endeavor  to  get 
the  best  price  possible,  and  If  there  la  doubt 
about  the  amount  of  the  debt  secured,  or 
there  are  prior  recorded  liens  uncertain  In 
amount,  or  other  facts  and  circumstances  ex- 
isting interfering  with  a  proper  execution 
of  his  duties  in  the  premises,  he  is  required 
to  Invoke  the  assistance  of  a  court  of  equity. 
So  far  as  we  can  see  from  the  record,  how- 
ever, there  was  nothing  In  the  acts  or  con- 
duct of  the  trustee  showing  or  justifying 
the  inference  that  he  did  not  attempt  to  act 
fairly  and  justly  between  the  parties.  There 
is  evidence  tending  to  show  some  urgency 
upon  the  part  of  the  trust  creditor  to  have 
the  trustee  sell  immediately  at  the  end  of 
thirty  months  provided  for  in  the  trust,  and 
that  the  trustee  declined  to  act  because  there 
had  then  been  no  default. 

[II]  Recurring  now  to  the  second  grcfbnd 
of  relief  relied  on,  that  there  had  been  no  de- 
fault in  the  application  of  rents,  justifying 
the  sale  by  the  trustee,  theie  is  conflict  In 
the  evidence  on  tills  question.  According  to 
the  evidence  the  creditor  Elsenman  had  de- 
manded execution  of  the  trust  before  there 
was  any  default  in  paying  over  the  accruing 
rents.  It  is  admitted  by  plaintiff  that  the 
attual  money  collected  on  rents  was  not  paid 
over  to  Elsenman.  The  reason  given  being 
that  a  very  small  amount  of  rents  remained, 
after  taxes  and  repairs  were  paid,  for  appli- 
cation on  the  debt.  But  he  alleges  and 
proves  by  himself  and  his  son  that  sums 
amounting  in  the  aggregate  to  $396.95,  and 
more  than  the  accrued  rents  amounted  to  at 
the  time  of  sale,  were  paid  Elsenman  on  tils 
trust  debt,  and  that  there  was  in  fact  no  de- 
fault, and  that  the  sale  was  void.  PlalntUTs 
testimony  la  objected  to  as  incompetent,  Els- 
enman being  dead,  but  the  evidence  of  the 
son  proves  the  same   thing,   and   the   son's 
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Checks  used  In  payment  are' exhibited  with 
the  son's  deposition.  Some  letters  of  plain- 
tiff to  Gardner,  attorney  for  Mrs.  Elsenman, 
are  offered  as  tending  to  contradict  the  plain- 
tiff, In  regard  to  the  alleged  payments  on  the 
debt  These  letters  show  that  Gardner,  for 
his  client,  was  demanding  literal  perform- 
ance of  the  covenants  In  the  trust  to  pay 
over  the  identical  rents  collected  on  the  Wil- 
liamson property.  But  if  It  he  true,  as 
claimed,  that  the  other  payments  made 
through  the  son  aggregated  as  much  or  more 
than  the  rents,  we  think  this  amounted  to 
substantial  compliance.  There  Is  a  sugges- 
tion that  these  alleged  payments  were  for 
interest  accrued  on  the  debt  prior  to  the  sale. 
This  suggestion  is  answered  by  the  argument 
that  the  deed  of  trust  provided  for  no  pay- 
ments of  any  kind  until  after  thirty  months 
from  the  date  of  the  trust . 

It  does  not  appear  upon  what  grounds  the 
court  set  aside  the  sale  and  the  deed  of  the 
trustee.  If  any  of  the  grounds  alleged  are 
established  by  proof  the  decree  should  be  af- 
firmed. We  are  unable  to  say,  taking  the 
record  and  evidence  upon  all  points,  and  par- 
ticularly upon  the  question  of  default  in  pay- 
ing over  the  rents,  or  money  in  lien  of  rents, 
the  court  erred.  We  are  firm  in  our  opinion 
that  if  the  payments  were  made  by  plaintiff 
through  his  son,  as  proven,  to  be  applied  up- 
on the  trust  debt  of  Eisenman,  and  as  to 
which  the  evidence  is  conflicting,  there  was 
no  default  simply  because  the  actual  money 
received  for  rents  as  contemplated  by  the 
trust  was  not  paid  over  to  Blisenman.  We 
must  assume  that  the  conrt  bdow  found  ac- 
cording to  the  contention  of  plaintiff,  that 
payments,  aggregating  as  much  or  more  than 
the  rents,  and  which  should  be  treated  in 
l)eu  of  rents  collected,  were  tn  fact  made, 
and  that  there  was  no  default  We  cannot 
say  that  the  court  erred  tber^n,  and  are  of 
opinion  to  affirm  the  decree. 

On  Rehearing. 

We  have  carefully  examined  the  record 
and  briefs  and  arguments  of  counsel,  and 
are  of  opinion  to  adhere  to  onr  original  de- 
cision. The  evidence  of  Copelan  and  his  son, 
said  to  be  incompetent,  we  do  not  think  is 
decisive.  If  we  exclude  it  other  competent 
evidence,  we  think,  justifies  affirmance  of  the 
decree;  at  all  events  we  base  our  conclu- 
sions not  upon  one  point  alone,  but  upon  the 
whole  case  made  by  the  record. 

The  point  that  the  decree  makes  no  provi- 
sion for  restitution  of  purchase  money  to 
the  purchaser  is  answered  by  the  tact  that 
the  decree  refers  the  cause  to  a  commissioner 
for  settlement  for  rents  collected,  taxes  paid, 
etc.,  and  for  final  decree  protecting  the  pur- 
chaser. 

We  Chink  ux)on  the  whole  record  the  de- 
cree below  is  right  and  should  be  affirmed. 


(74  W.  Va.  7(B) 

STATE  V.  OROVa 

(iiupreme  Court  of  Appeals  of  West  Virginia. 
Sept  15,  1914.) 

(Syllalut  i]/  the  Court.) 

1.  Gbiuirai.  Law  (»  960*)— Heabinq  on  Mo- 
tion FOB  New  Tbiai/— Pbksenck  or  Ac- 
cused. 

In  a  felony  case,  It  is  reversible  error  to 
hear  arguments  in  favor  of  and  against  a  mo- 
tion for  a  new  trial  when  tiie  accused  Is  not  per- 
sonally present 

[TEA.  Note. — Vot  other  cases,  see  Criminal 
Law,   Cent   Dig.  {{   2412-2414;    Dec   Dig.  f 

2.  FAI.8B  Pbetenses  (if  1,  B4»)  —  Fklont  — 

Value  of  Pbopebty— PtfNisHitENT. 

The  obtaining  of  the  property  of  another 
^  false  pretenses  with  intent  to  defraud  is,  by 
Code  1913,  ch.  14S,  sec.  23  (sec.  5214),  a  felony, 
regardless  of  the  value  of  the  property,  and  toe 
punishment  mentioned  in  that  section  applies  to 
the  offense,  not  the  punisbment  for  ordinary 
larceny.  IMstinguIshing  State  v.  Hurst  11  W. 
Va.  64. 

[Ed.  Note. — For  -  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  H  1,  66;  Dec.  Dig.  g{  1, 
64.*] 

Error  to  Circuit  Court,  Greenbrier  County. 

Faxton  Grove  was  convicted  of  obtaining 
property  by  false  pretenses  with  intent  to 
defraud,  and  brings  error.  Reversed,  and 
new  trial  awarded. 

T.  N.  Read,  of  Hinton,  tor  plaintiff  In 
error.  A.  A.  lilly,  Atty.  Gen.,  and  John  B. 
Morrison  and  J.  E.  Brown,  Asst  Attys.  Gen., 
for  the  State. 

ROBINSON,  J.  Pazton  Grove,  convicted 
upon  an  indictment  charging  him  with  felo- 
niously obtaining  the  property  of  another  by 
false  pretences  with  intent  to  defraud,  has 
appealed.  Only  one  of  his  assignments  of 
error  is  merltoriona  To  that  point  alone  we 
shall  direct  discussion. 

[1]  By  a  bill  of  exceptions  the  following 
appears: 

"After  the  verdict  of  the  jnry  had  been  ren- 
dered herein,  and  the  prisoner  had  been  re- 
manded to  jail,  and  wtiile  the  motion  of  the  ac- 
cused to  set  aside  the  said  verdict  and  grant 
him  a  new  trial  was  being  argued  before  the 
court  tbe  prisoner  was  not  present  in  court  at 
any  time  during  said  argument  or  while  said 
motions  were  being  argued  by  either  the  coun- 
sel for  the  accused  or  for  the  State,  though  the 
fact  of  said  prisoner's  absence  was  at  tlie  time 
called  to  the  attention  of  the  court  the  said 
prisoner  being  during  said  argument  and  time 
confined  in  the  jail  of  the  said  county." 

Plainly,  by  the  long  line  of  decisions  bind- 
ing us,  the  procedure  recited  in  this  bill  of 
exceptions  constituted  reversible  error.  It  is 
unnecessary  to  cite  the  cases.  They  are 
known  to  every  lawyer. 

The  statute  stands  as  it  has  stood  in  the 
Virginias  for  years: 

"A  person  indicted  for  felony  shall  be  person- 
ally present  during  the  trial  therefor."  Code 
191S,  ch.  159,  sec.  2  (sec.  5578). 

The  right  of  one  under  indictment  for  a 
felony  to  be  personally  present  at  every  stage 


•For  other  cases  see  same  topic  and  Motion  NUMBBR  In  Dec  Die.  A  Am.  Dlx-  Kex-No.  Series  t  Reg'T  Indexes 
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of  Us  trial  cannot  be  denied  him.  The  stat- 
ute has  always  been  viewed  as  absolutely 
mandatory,  even  when  It  could  be  seen  tbat 
no  barm  has  come  from  Its  non-observance. 
Notwithstanding  such  strict  view  of  the  right 
given,  no  Legislature  has  seen  fit  to  liberalize 
the  rule.  Quite  apparently  our  lawmakers 
continue  to  sanction  the  policy  of  the  original 
enactment  as  strictly  Interpreted  and  en- 
forced by  the  courts.  Such  strict  interpre- 
tation and  enforcement  in  some  instances 
seems  unnecessarily  technical.  Particularly 
Is  this  so  when  in  a  case  it  appears  afiSirm- 
atlvely  that  the  accused  could  not  have  been 
prejudiced  by  a  slight  disregard  of  the 
statute.  But  the  right  of  the  accused  In 
a  felony  case  to  be  personally  present  at  all 
times  during  his  trial  has  ever  been  deemed 
rather  an  inalienable  one.  The  province  for 
change  properly  lies  in  the  Legislature,  not 
in  this  court 

The  mle  applies  not  simply  before  verdict, 
but  as  well  thereafter  nntll  Judgment.  In 
State  T.  Parsons,  39  W.  Va.  464, 19  S.  E.  876, 
it  was  held: 

"In  felony  cases  the  accused  must  be  present 
in  his  own  proper  person  from  the  inception  of 
the  trial  upon  the  indictment  to  the  final  judg- 
ment IncluaiTe,  when  anything  is  done  affecting 
him;  and  the  record  must  show  his  presence. 
He  most  be  present  when  action  is  had  on  a  mo- 
tion for  a  new  trial." 

It  Is  certainly  a  plain  violation  of  the  stat- 
ute to  allow  a  motion  for  a  new  trial,  one 
which  80  vitally  alfectfl  the  Interests  of  the 
accused,  to  be  argued  pro  and  con  in  his  ab- 
sence. 

[2]  The  attorney-general,  however,  in  his 
brief  claims  that  the  rule  does  not  apply  in 
this  case.  He  says  the  defendant,  though 
proceeded  against  for  a  felony,  was  found 
guilty  only  of  a  misdemeanor.  In  other  words 
he  would  say  that  after  the  verdict  the  ac- 
cused was  no  more  on  trial  for  a  felony. 
How  this  would  be  U  the  verdict  was  really 
a  finding  of  misdemeanor,  we  need  not  say. 
For,  onder  the  law,  the  verdict  of  guilty  re- 
turned against  the  defendant  herein  can  be 
rightly  considered  none  other  than  a  verdict 
finding  him  guUty  of  a  felony.  Tme^  the 
verdict  recites  that  the  value  of  the  prop- 
erty obtained  by  the  defendant  through  false 
pretences  was  less  than  twenty  dollars.  But, 
as  the  statute  now  is.  Code  1913,  ch.  146,  nee 
23  (sea  6214)  the  punishment  for  ordinary 
larceny  Is  not  applicable  to  larceny  by  false 
pretences.  The  latter  offense  is,  by  the  pres- 
ent statute,  of  felony  grade,  whatever  the 
value  of  the  property  involved.  Formerly  it 
was  otherwise.  State  v.  Hurst,  H  W.  Va.  64; 
Dull's  Case,  25  Grat  (Va.)  965.  By  the  enact- 
ment of  1891  a  significant  change  was  made 
in  section  23  of  chapter  145.  That  section  was 
made  to  read  so  that  the  special  punishment 
therein  mentioned  applies  to  the  provision 
thereof  that  the  obtaining  of  the  property  of 
anotlier  by  false  pretences  shall  be  deemed 


larceny,  as  well-  as  to  the  other  provisions  of 
the  section.  Before  the  change  made  in  1891 
It  bad  been  held.  In  the  cases  last  cited,  that 
the  punishment  mentioned  in  that  section  ap- 
plied only  to  provisions  of  the  section  other 
than  that  which  stated  that  the  obtaining  of 
the  property  of  another  by  false  pretences 
should  be  consider^  larceny.  It  had  been 
held  that  the  statutory  punishment  for  ordina- 
ry larceny  applied  to  the  latter.  But  the 
change  made  leaves  no  room  for  doubt  that 
the  special  punishment  mentioned  in  section  23 
shall  apply  to  the  offense  of  obtaining  the 
property  of  another  by  false  pretences,  though 
considered  larceny.  The  section  now  says 
that: 

"Every  person  so  offending  against  mir  of  the 
provisions  of  this  section  shall,  npon  conviction 
thereof,  be  confined  in  the  penitentiary  not  lest 
than  one  nor  more  than  five  years,  or  at  the  dis- 
cretion of  the  court  be  confined  in  Jail  not  more 
than  one  year  and  be  fined  not  exceeding  five 
hundred  dollars." 

This  plainly  covers  the  provlaioD  wblcb 
says  the  obtaining  of  the  property  of  another 
by  false  pretences  shall  be  considered  larceny, 
as  well  as  the  other  provisicMU  detailing 
other  offenses.  It  attaches  the  partleolar 
punishment  prescribed  by  it  to  the  larceny 
of  obtaining  property  by  false  pretences; 
without  regard  to  the  value  of  the  property 
involved.  It  thereby  makes  that  larceny  to 
be  of  the  felony  or  penitentiary  grade,  thoni^ 
the  court  In  Its  discretion  may  panish  the 
felony  by  Jail  sentence  and  fine.  So.  the  de- 
fendant herein  having  been  found  goUty  as 
charged  -  in  the  indictment,  he  waa  found 
guilty  of  that  which  by  the  statute  1b  a  fel- 
ony— ^that  which  is  punishable  hy  confine- 
ment in  the  penitentiary.  The  further  find- 
ing of  the  Jury  that  the-  property  was  of  less 
value  than  twenty  dollan  was  ont  of  place 
and  mere  surplusage. 

The  defendant  was  Indicted,  tried,  and  con- 
victed for  an. offense  which  by  the  statute 
as  it  now  reads  is  a  fdony,  and  be  waa  clear- 
ly entitled  to  the  benefit  of  the  statute  which 
provides  that  one  accused  of  a  felony  shall 
be  personally  present  during  his  trial.  For 
the  error  in  proceeding  in  the  absence  of  the 
defendant  with  a  stage  of  his  trial  for  a 
felony,  the  Judgment  must  be  reversed  and 
a  new  trial  awarded. 

For  the  purpose  of  a  new  trial  it  Is  perhaps 
well  to  call  attention  to  the  fact  that  the 
only  property  sufficiently  described  in  the 
indictment  is  "150  conpwis  detadted  from 
passenger  tickets  issued  by  the  Chesapeake 
and  Ohio  Railway  Company  for  passage  be- 
tween Dnrbin  station  and  Cass  station  of 
said  railway,"  and  that  proof  only  <^  the 
obtaining  of  these  particular  coupons  Is  ad- 
missible. On  the  former  trial  evidence  of 
the  obtaining  of  other  coupons  was  let  In. 
The  defendant  did  not  except,  but  in  fairness 
and  regularity  the  trial  should  be  made  to 
conform  to  the  allegations  of  the  Indictment 
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(74  W.  Va.  W8) 

STATB  T.  AliDEBSON.    (No.  2688.) 

(Sapreme  Court  of  Appeala  of  West  VirginlB. 
Sept  16,  1914.) 

(BgOaiut  h»  tXe  Court.) 
1.  Cbhunai.  liAW  (§{  418,  420,  664*)— Pbow 

or    VKIUTB — SUFTICIENOY. 

On  a  trial  of  one  for  homicide,  the  declara- 
tions of  living  witneaaes,  not  produced,  are  in- 
competent to  prove  the  location  of  a  county  line, 
and  to  establish  by  reputation  the  yenue  of 
the  crime;  nevertheleaa  the  evidence  of  a  sur- 
veyor that  he  traced  a  line  pointed  out  to  him 
as  the  county  line,  by  the  marks  on  the  trees, 
three  hacks,  as  county  lines  are  usually  marked, 
in  the  absence  of  proof  to  the  contrary,  is  suf- 
ficient for  the  purpose  of  the  trial  to  show  the 
location  of  the  line,  and  the  venue  of  the  crime. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,_Cent..Dig.  II  726.  9T3-983,  1277-1284; 


Dec.  Dig.  H  41G 


564.»] 


2.  Criminai,  LlLW  (I  664*)— Pboot  or  Yssvt— 

SUFWCIBNOT. 

The  venue  of  a  orime  need  not  be  proven 
by  direct  evidence,  but  evidence,  if  legal  and 
competent,  from  which  the  fact  may  be  reason- 
ably inferred  is  all  that  is  required. 

[Ed.  Note.— For  other  eases,  see  Crimina] 
Law,  Gent.  Dig.  |{  726,  1277-1284 ;  Dec.  Dig. 
I  564.*] 

S.  HoiaciDx  (i  188*)— Btidikom— Chabaoikb 

or  DK0KA8CD. 

Evidence  that  the  deceased  some  eight  days 
before  and  in  the  vicinity  of  the  homicide  oro- 
cured  a  pistol  and  by  discharging  it  in  the  floor 
in  the  direction  of  his  feet  and  in  the  preaenoa 
of  the  prisoner  required  another  member  of  the 
company  to  dance  for  the  amusement  of  himself 
and  others,  and  which  was  in  no  way  connected 
with  or  related  to  the  crime,  is  Incompetent  on 
Uie  question  of  the  violent  and  dangerous  char- 
acter of  the  deceased,  or  to  characterise  his  acts 
at  the  time  of  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ii  S91-397-,   Dec.  Dig.  g  18&*] 

4.  HoKiciDK  ({  184*)  —  Btidxncs  —  Seu  De- 

nNBE. 

On  a  trial  for  homicide  where  one  of  the 
issues  is  self  defense  it  is  competent  <or  the 

grisoner  to  give  in  evidence  the  state  of  his  feel' 
igs  and  belief  as  to  the  conduct  of  the  de- 
ceased at  the  time  of  the  homicide. 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig,  gf  417-419;   Dc&  Dig.  |  194.*] 

5.  CBnnNAitLAw  (1 671*) — Tbiai/— Offkb  or 
Pboof— SvkmixNT  or  Counski/— Exolttdbd 
Tkbtiuont. 

And  where  on  such  trial  objection  is  made 
to  a  question  propounded  to  the  prisoner  it  is 
not  error  for  Uie  trial  court  to  refuse  to  allow 
counsel  to  state  in  the  presence  of  the  Jury  what 
he  proposes  to  pi:ove  by  the  prisoner  In  answer 
to  a  leading  question  respecting  his  belief  or 
intent  at  the  nme  he  dealt  the  deceased  the  fa- 
tal blow. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Luw,  Cent  Die  H  1681,  1692;  Ok.  Dig.  i 
C7l.*l 

6.  Cbivinai.  Law  (|  789*)— Catttioiiabt  In- 

STBUCTIOH— BEASONABLB  DoUBT. 

It  is  improper  practice  on  the  trial  of 
crime  to  tell  the  jury  in  an  instruction  that 
"the  oath  of  a  jnror  imposes  upon  him  no  obli- 
gation to  doubt  where  no  doubt  would  exist  if 
no  oath  had  been  administered."  Such  lan- 
guage is  too  refined,  the  meaning  obscure,  and 
Is  liable  to  confuse  rather  than  enlighten  the 


minds  of   the  Jnrors,   and   was  condemned  in 
State  v.  Taylor,  67  W.  Va.  238,  60  S.  B.  247. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die.  IK  1846-1849, 1851, 1880, 1904- 
1922,  1960,  1967;    Dec.  Dig.  {  789.*] 

7.  Homicide  {U  273,  800*)— Insteuotioks— 
Evidence— QuxsTioN  fob  Jubt. 

State's  instructions  numbered  6  and  9  state 
correct  legal  propositions,  and  were  not  er- 
roneously given  because  not  supported  by  any 
evidence. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  $1  566,  614,  616-620.  622-630:  Dec. 
Dig.  gg  273,  300.*] 

8.  Houicidb   (US  300,  307*)— Instbuotions— 
Exclusion  of  Defbndant's  Thkobt. 

On  the  trial  of  one  accused  of  homicide, 
resulting  in  a  mutual  combat  in  the  heat  of  pas- 
sion or  hot  blood,  it  is  error  in  the  giving  of 
binding  instructions,  on  the  theory  of^self  de- 
fense, and  the  degrees  of  homicide,  to  exclude 
the  prisoner's  theory  of  manslaughter. 

[E!d.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  M  614,  616-620,  622-630,  638-641; 
Dec.  Dig.  |g  300,  307.*] 

9.  Cbiminal  Law  (g  1163*) —Appeal  — In- 

8TBUCTI0NS  —  PBESXNTATIOR   FOB    REVIEW— 

Pbesumption. 

Where  on  a  trial  for  homicide  the  record 
fails  to  show  that  other  instructions  covering 
the  subject  were  given  on  behalf  of  the  pris- 
oner, but  does  show  that  proper  instructions 
were  asked  and  refused,  if  prejudicial,  the  judg- 
ment for  snch  apparent  error  should  be  revers- 
ed and  a  new  trial  awarded.  The  trial  oonrtt 
in  making  up  bills  of  exception  involving  in- 
structions, should  make  them  show  all  the  in- 
structions given  and  refused. 

[Bd.  Note.— For  'other  cases,  see  Criminal 
Law,  Cent  Dig.  |g  3090-3099;  Dec  Dig.  g 
1163.*] 

Brror  to  Clrcalt  Court,  Webster  Conntr. 

Weeley  Alderson,  was  convicted  at  mordei 
In  the  second  degree,  and  brings  error.  Be- 
veraed  and  remanded.  ^ 

B.  H.  Morton  and  J.  B.  Cogar,  both  of 
Webster  Springa,  and  Brown  &  Eddy,  of 
Blchwood,  for  plaintiff  in  error.  A.. A.  Lilly, 
Atty.  Qen.,  John  B.  Morrison  and  J.  E. 
Brown,  Asst  Attys.  Gen.,  and  W.  L.  Wood- 
dell,  of  Webster  Springs,  for  the  SUte. 

MILLER,  P.  The  verdict  of  the  Jury  yna 
miirder  In  the  second  degree  of  one  B.  K. 
Smlthson,  and  the  Indeterminate  judgment 
thereon  complained  of  was  that  the  defend- 
ant be  ImprlBoned  in  tbe  penitentiary  for 
not  leas  than  five  nor  more  than  eighteen 
years. 

[1]  The  fltat  point  of  error  made  Is  that 
the  State  failed  to  prove  the  venae,  Webster 
Coouty,  as  laid  in  the  indictment  The  evi- 
dence of  several  witnesses,  objected  to,  tend- 
ed to  show  the  location  of  the  boundary  line 
between  that  county  and  the  adjoining  coon- 
ty  by  reputation,  what  others,  some  of  them 
living  persons,  had  said  abont  the  line ;  and 
it  was  proven  by  one  surveyor,  that  he  had 
traced  the  line  In  the  vldnlty  of  the  homidde 
for  some  distance  by  the  marks  on  the  trees, 
three  hacks,  and  as  so  located  the  homicide 
was  committed  in  Webster  County.  No  evi- 
dence was  offered  by  defendant  to  the  con- 
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trary.  The  competency  of  this  evidence  Is 
challenged  on  the  ground  that  It  Is  the  hear- 
say of  living  witnesses  not  shown  to  have 
had  any  special  or  accurate  knowledge  of 
the  location  of  the  boundary  line  and  whose 
evidence  would  not  have  been  competent.  In- 
deed, all  the  witnesses  examined  on  this 
subject  were  transient  persons,  engaged  In 
getting  out  logs  for  a  lumber  company,  and 
whose  testimony  as  to  the  boundary  line, 
unless  It  be  that  of  the  surveyor,  was  based 
on  what  one  or  more  of  them  had  said  to  the 
others  about  the  location  of  the  line.  These 
persons  were  not  shown  to  have  had  any 
special  knowledge,  or  to  have  had  any  in- 
formation from  ancient  or  deceased  persona, 
or  from  persons  who  bad  resided  for  a  long 
time  in  the  vicinity  of  the  supposed  line, 
and  we  do  not  think  their  evidence  was  com- 
petent to  show  location  of  the  boundary  line 
by  reputation.  The  testimony  of  Allen,  the 
surveyor,  is  however  more  potent.  He  says 
that  the  line  pointed  out  to  him  was  marked 
on  the  trees  by  three  hacks  afore  and  aft,  as 
county  lines  are  marked,  and  that  be  traced 
this  line  through  the  woods  some  sixteen 
hundred  feet,  finding  some  twenty  trees  so 
marked.  This  was  more  direct  and  positive 
proof  of  the  location  of  the  line,  and  in  the 
absence  of  any  evidence  to  the  contrary,  we 
think  it  was  evidence  from  which  the  Jury 
might  reasonably  infer  that  the  line  thus 
marked  was  the  true  boundary  line,  and  that 
the  venue  of  the  homicide  was  properly  laid 
in  Webster  County. 

[2]  True,  as  the  Attorney  General  argues, 
the  venue  of  the  crime  need  not  be  proved 
by  direct  evidence,  and  it  is  sufficient  that 
the  proof  be  InferentiaL  But  the  evidence 
from  which  the  fact  may  be 'reasonably  in- 
ferred must  be  legal  and  competent  evidence 
In  the  case.  State  v.  Hobbs,  S7  W.  Va.  812, 
17  S.  B.  380;  State  v.  Polndexter,  23  W.  Va. 
SOS;  People  v.  Velarde,  68  Cal.  457.  More- 
over, in  cases  of  pubUc  or  general  Interest, 
cuch  as  the  boundaries  of  counties,  or  other 
.IK)lltlcal  or  municipal  divisions,  they  may  be 
established  by  reputation  or  hearsay  evi- 
dence. 2  Wlgmore  on  Evidence,  section  1686 ; 
1  Greenleaf  on  Evidence  (IBth  'EH.)  section 
135;  2  Jones  on  Evidence  (Bine  Book  Ed. 
1913)  section  301.  The  declarations  to  es- 
tablish such  reputation  must  have  been  of 
deceased,  not  of  living,  witnesses.  If  living, 
the  witnesses  themselves  should  be  produc- 
ed. Harrlman  v.  Brown,  8  Leigh  Anno. 
1041,  1046,  and  note;  2  Jones  on  Evidence, 
section  804a. 

As  we  have  found  other  error  in  the  Judg- 
ment calling  for  reversal,  and  we  think  the 
Jury  may  have  rightfully  inferred,  from  the 
evidence  of  the  surveyor  Allen,  that  the  ven- 
ue of  the  crime  was  properly  laid,  we  deem 
it  unnecessary  to  decide  whether  the  admis- 
sions of  the  incompetent  hearsay  evidence  of 
the  witnesses  as  to  boundary,  standing  alone, 
would  be  cause  for  reversal. 


[3]  The  next  point  of  error  relied  upon  is, 
that  the  trial  court  erroneously  rejected  evi- 
dence to  the  effect  that  the  deceased  Smith- 
son,  some  eight  days  prior  to  the  homicide, 
at  a  lumber  camp  in  the  vicinity  of  the  homi- 
cide, procured  a  pistol,  and  in  the  presence 
of  the  prisoner,  required  another  member  of 
the  company  to  dance  by  shooting  in  tbe 
floor  in  the  direction  of  his  feet  after  tbe 
manner  sometimes  practiced  In  mining  and 
lumbering  camps.  It  Is  contended  that  this 
evidence  tended  to  Show  tbe  violoit  and  dan- 
gerous character  of  the  .deceased,  and  was  so 
nearly  connected  in  time,  place  and  drcnm- 
stanoe  with  the  homicide  as  to  diaracterize 
the  act  of  the  deceased  on  that  occasion, 
and  to  constitute  a  part  of  the  res  gestie, 
and  admissible  under  the  principles  stated 
In  State  v,  Waldron,  71  W.  Va.  1,  75  S.  B. 
558.  Certainly  that  act  constituted  no  part 
of  the  res  gestae,  it  bore  no  relation  In  time, 
place  or  circumstance  to  the  homicide.  The 
act  was  an  Isolated  one.  And  while  the  con- 
duct of  deceased  on  that  occasion  was  not 
commendatory,  nevertheless  it  appears  to 
have  been  done  in  good  humor  and  for  the 
amusement  of  himself  and  his  associates,  in- 
cluding the  prisoner,  and  there  was  nothing 
in  that  conduct  to  show  that  tbe  deceased 
was  of  a  violent  and  dangerous  character. 
We  are  of  opinion,  therefore,  that  the  court 
committed  no  error  in  rejecting  this  testi- 
mony. 

[4]  Another  point  of  error  urged  is  the  re- 
fusal of  the  court  below  to  permit  answers 
to  certain  questions  propounded  tbe  prisoner 
on  the  trial,  as  to  his  Intent,  his  state  of 
feelings,  and  bis  belief  when  his  hital  act 
was  committed.  In  State. t.  Evans,  83  W. 
Va.  417, 10  S.  E.  792,  it  was  decided,  that  un- 
der the  statute  removing  his  disability  and 
permitting  him  to  testify  a  prisoner  is  com- 
petent to  give  evidence  of  his  state  of  feeling 
at  the  time  of  the  homicide.  The  leading 
form  of  tbe  questions  may  have  been  regard- 
ed objectionable,  for  immediately  afterwards 
the  court  did  permit  the  prisoner  to  testify 
fully  as  to  Ills  state  of  feeling  a;)d  belief  at 
the  time  be  inflicted  tbe  fbtal  wvunds  upon 
the  deceased,  and  this  action  of  the  court  we 
think  cured  any  substantial  error  in  the  re- 
jection of  the  evidence  on  the  other  ques- 
tions. 

[i]  Another  point  of  error  made  Is  that 
tbe  court  refused  to  allow  counsel  to  state 
in  the  presence  of  the  jury  what  the  prisoner, 
then  on  the  stand,  would  prove  in  answer  to 
a  leading  question  respecting  Us  belief  or 
intent  when  he  struck  deceased  with  bis 
knife.  The  Jury  retired  while  the  court 
heard  the  statement  of  counsel  and  consider- 
ed the  relevancy  and  competency  of  the  pro- 
posed evidenca  This  seems  to  us  good  prac- 
tice and  is  approved  by  courts  and  text  writ- 
ers, as  it  tends  to  keep  from  the  Jury  im- 
material, Irrelevant  and  prejudicial  matter, 
and  to  free  the  trial  from  error.    1  Thomp- 


Digitized  by 


Google 


W.Vt.) 


STATE  V.  ALDERSON 


1023 


son  on  Trials  (2cl  Ed.)  section  687.  Besides 
the  matters  of  his  belief  were  fully  gone 
into  by  the  prisoner  on  the  return  of  the  jnry, 
so  that  nothing  was  done  to  his  prejudice. 
The  point  must  therefore  be  overruled. 

[I]  Next,  complaint  la  made  of  State's  In- 
structions numbered  1,  2,  6,  7,  9,  12,  18,  20, 
22,  23,  24,  28  and  30.  Of  number  1,  relating 
to  the  question  of  reasonable  doubt,  the  criti- 
cism Is  that  it  contains  the  clause  "the  oath 
of  a  Juror  Imposes  upon  bun  no  obligation  to 
doubt  where  no  doubt  would  exist  If  no  oath 
had  been  administered,"  apparently  approved 
in  State  v.  Blclsle,  53  W.  Va.  597,  45  S.  B. 
917,  but  criticised  as  being  improper,  but  not 
calling  for  reversal,  in  State  v.  Taylor,  57  W. 
Va.  238,  50  S.  B.  247.  For  the  reasons  given 
in  the  latter  case  we  are  of  opinion  that  good 
practice  condemns  It  and  that  it  ought  to  be 
omitted  in  instructions  on  this  subject 
True,  the  clause,  If  understood,  embodies  a 
correct  proposition,  but  the  language  is  some- 
what obscure  and  might  not  be  easily  com- 
prehended by  the  average  juror,  and  would 
tend  to  confuse  him. 

[7]  Bespectlng  instructions  6  and  9,  It  Is 
not  contended  that  they  do  not  state  correct 
legal  propositions  when  justified  by  the  facts 
in  a  case.  Num1>er  0  is  substantially  the 
same  as  number  3,  approved  in  State  v.  Cain, 
20  W.  Va.  679,  710,  and  number  9  is  the  same 
as  one  approved  in  State  t.  Davis,  62  W.  Va. 
224,  43  S.  E.  99.  It  is  said  of  number  6  that 
It  assumes  the  important  fact,  not  Justified 
by  the  evidence,  that  a  homldde  was  com- 
mitted by  the  defendant,  because  of  bare 
fear  unaccompanied  by  any  overt  act  of  de- 
ceased, Indicative  of  an  intention  on  his  part 
to  klU  or  Infilct  great  bodily  injury  on  him. 
And  of  number  9  it  is  said  that  It  assumes 
as  a  fact  that  the  use  of  the  deadly  weapon 
by  defendant  was  without  any  or  upon  slight 
provocation,  also  an  assumption  not  justified 
by  the  evidence.  And  it  is  contended  that 
these  instructions  are  bad,  not  being  justified 
by  the  evidence,  and  for  which  reason  they 
were  condemned  in  State  t.  Dickey,  46  W. 
Va.  319,  33  S.  B.  231,  and  In  State  v.  Manns, 
48  W.  Va.  480,  37  S.  E.  613. 

The  question  then  is,  were  these  Instmc- 
tions  erroneous  because  based  on  the  false 
assumption  of  the  facts?  Of  number  6  we 
do  not  think  the  criticism  well  founded. 
The  first  paragraph  of  the  instruction  states 
the  proposition  in  the  at>stract  correctly,  but 
by  the  last  paragraph  it  Is  left  to  the  jury  to 
say  from  the  evidence  whether  the  conduct 
of  the  deceased,  at  the  time  of  the  homicide, 
was  of  such  a  character  as  to  give  the  pris- 
oner reasonable  ground  to  fear  that  he  in- 
tended to  kill  or  do  the  prisoner  great  bodily 
harm,  applying  the  law  to  the  concrete  case. 
The  evidence  is  conflicting  on  the  subject 
We  tlilnk  the  instruction  was  proper  in  this 
case  for  the  reason  stated  by  Judge  Poffen- 
barger,  in  State  v.  Morrison,  49  W.  Va.  211, 
217,  38  S.  B.  481. 


Instruction  number  9  states  the  law.  rather 
in  the  abstract  Instructions  generally 
ought  to  be  applied  to  the  case  presented  by 
the  evidence,  but  the  form  of  this  Instruction 
has  been  several  times  approved,  notably  In 
the  cases  referred  to,  as  containing  a  correct 
legal  proposition.  We  cannot  say,  as  was 
said  of  it  in  State  v.  Manns,  that  it  is  wholly 
In  conflict  with  the  evidence.  As  we  have 
said  of  Instruction  number  6,  the  evidence  is 
conflicting  on  the  question  of  the  slight  prov- 
ocation assumed  In  the  instruction.  It  was 
for  the  jury  to  say  from  the  evidence  wheth- 
er the  provocation  was  slight  or  sufficient 
to  Justify  the  assault  by  the  prisoner.  We, 
therefore,  see  nothing  to  condemn  the  instruc- 
tion on  this  score. 

We  see  nothing  wrong  with  instruction 
number  7,  relating  to  the  subject  of  malice. 
Of  course  it  should  be  Justified  by  the  evi- 
dence. Instruction  number  12  relates  to  the 
same  subject,  and  we  see  nothing  wrong  with 
It  Instruction  number  18  we  do  not  think 
amenable  to  the  criticism  that  it  is  in  the 
abstract  or  unwarranted  by  the  evidence. 
We  think  it  submits  the  concrete  case  to  the 
jury,  and  that  there  was  sufiacient  evidence 
in  the  case  to  justify  the  submission. 

[1}  Of  instrucUons  numbered  2,  20,  22, 
23,  24,  28,  and  30,  it  is  said  that  number  23  is 
typical,  embodying  all  the  errors  complain- 
ed of  in  the  rest  and  It  is  said  of  them  that 
they  are  erroneous  and  prejudicial  because 
not  warranted  by  the  evidence,  assume  facts 
not  Justified  by  the  evidence,  and  preclude 
the  theory  of  manslaughter,  relied  upon  by 
the  defendant  Instruction  number  23  is 
predicated  on  the  theory  of  self  defense,  and 
tells  the  jury  that  if  the  prisoner  reUes  up- 
on self  defense  to  excuse  his  use  of  the  dead- 
ly weapon,  the  necessity  rests  upon  Mm  to 
prove  by  a  preponderance  of  the  evidence 
and  to  the  satisfaction  of  the  Jury  the  neces- 
sity or  apparent  necessity  for  him  to  use  the 
weapon  to  protect  himself  from  death  or 
great  bodily  harm  at  the  hands  of  the  dece- 
dent, and  that  if  he  failed  in  such  proof  the 
jury  should  find  him  guilty  of  murder  in  the 
second  degree.  This  Instruction  is  clearly 
binding  and  we  think  does  preclude  the  theo- 
ry of  manslaughter.  The  evidence  shows  or 
tends  to  show  a  sudden  quarrel  and  combat 
heat  of  blood,  and  homicide  as  a  result,  and 
although  the  Jury  might  not  have  been  satis- 
fied from  the  evidence  as  to  the  theory  of 
self  defense,  voluntary  manslaughter  was 
not  an  Impossible  verdict  and  the  prisoner 
could  not  be  precluded  from  his  right  to  a 
response  from  the  Jury  on  this  issue,  and  in 
so  far  as  this  instruction  and  the  other  In- 
structions of  which  It  is  typical  preclude  the 
theory  of  manslaughter,  we  think  they  are 
erroneous,  and  on  another  trial  should  l>e 
corrected.  In  State  v.  Crawford,  66  W.  Va. 
114,  66  S.  E.  110,  It  l8  said  that  self  defense 
and  manslaughter  are  not  Inconsistent  de- 
fenses on  a  trial  for  murder.    The  law  on 
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this  subject  la  ftiUy  covered  by  former  de- 
cisions and  text  'writers,  and  we  see  no  neces- 
sity for  further  discussion  thereof. 

[9]  Lastly,  as  to  the  defendant's  instruc- 
tions. The  only  instructions  offered  by  the 
defendant,  so  far  as  the  record  shows,  are 
those  numbered  6,  10,  22,  24,  25  and  28. 
There  Is  nothing  in  the  record  showing  that 
other  Instructions  bearing  the  prior  and  In- 
termediaCli  numbers  were  proposed  or  given 
on  behalf  of  the  defendant,  but  upon  certi- 
orari the  clerk  of  the  court  below  has  certi- 
fied here  other  instructions,  which  the  At- 
torney General  insists  were  given  on  behalf 
of  the  defendant,  but  the  Record  Of  the  court 
'  itself  does  not  speak  the  fact  of  these  In- 
structions, and  we  cannot  consider  them  as 
part  of  the  record.  If  they  were  In  fact  of- 
fered and  given  the  prosecuting  attorney  and 
the  trial  court  should  have  seen  to  it  that 
they  were  embodied  in  a  proper  bill  of  excep- 
tions. If  those  certified  by  the  clerk  were 
In  fact  given  by  the  court  they  probably 
foUy  covered  defendant's  case.  We  do  not 
think  It  would  be  8af«  for  us  to  Infer  mere- 
ly from  the  numbering  of  the  instmctloos 
rejected  that  others  were  glv«L  In  the  ab- 
sence of  any  other  Instruction  covering  the 
subject  we  think  number  6,  covering  the 
question  of  the  burden  of  proof  on  the  part 
of  the  State,  and  the  necessity  for  establish- 
ing every  allegation  beyond  a  reasonable 
doubt,  was  proper  and  should  have  been  kIt- 


en.  Number  10,  relating  to  the  same  subject, 
but  which  would  have  authorized  the  Jury 
to  consider  the  arguments  of  counsel  on  the 
same  parity  with  the  evidence  on  the  ques- 
tion of  reasonable  doubt  would  have  been 
misleading. 

Instruction  number  22  was  rightly  reject- 
ed. Nothing  Is  urged  In  argument  In  support 
of  it  Instruction  number  24  Is  bad,  and  was 
rightly  rejected  because  it  omits  the  ele- 
ment of  the  prisoner's  actual  belief  that  the 
deceased  at  the  time  of  the  homicide  was 
about  to  kill  or  inflict  great  bodily  barm  up- 
on him.  Instructions  number  25  and  28,  we 
think,  'state  correct  legal  proi>osltlons.  Num- 
ber 25  is  stated  In  the  abstract,  but  had  the 
approval  of  the  court  of  Virginia  in  Hodges 
V.  Commonwealth,  89  Va.  265,  272,  273,  IS 
S.  B.  5ia 

On  the  motion  for  a  new  trial  based  on  the 
alleged  Insufficiency  of  the  evidence  to  sup- 
port the  verdict  It  would  be  improper  for  us 
to  make  comment  on  that  evidence.  A.  new 
trial  will  be  ordered  on  other  grounds,  and 
on  the  next  trial  the  evidence  may  dUfer  or 
vary,  and  the  Jury  should  be  left  free  to  de- 
termine the  fticts  from  the  evidence  then  to 
be  presented,  uninfluenced  by  anything  that 
might  be  said  thereon  by  this  court. 

For  the  errors  noted  herein  we  are  of  opin- 
ion to  reverse  the  Judgment  and  award  the 
prisoner  a  new  trial,  and  it  will  be  ao  or- 
deied. 
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DDDIiBY  et  aL  T.  TTSON  et  aL     (No.  164.) 

(Supreme  Court  of  North  Carolina.     Oct  14, 
1914.) 

1.  DowEB  (i  16*)— Settino  Abidb— Rights  ot 
Widow. 

Decedent's  widow  was  entitled  to  have  set 
apart  to  her  as  dower  ODe-aizth  in  value  of  the 
wtiole  of  the  land,  of  which  her  husband  was  the 
owner  in  fee  of  an  undivided  one-half  interest. 
[£>1.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  i  61 ;   Dec  Dig.  g  16.  •] 

2.  DowEB  jf|  110*)— RErosAL  to  Set  Abide 
Doweb—Pabtition— Disposition  of  Cause. 

The  denial,  in  partition  proceedings,  of  a 
motion  to  annul  an  aUotment  of  dower,  could  not 
be  disturbed  on  appeal  on  slight  grounds,  where 
all  parties  in  interest  were  made  parties  to  the 
dower  proceedings,  and  the  judgment  therein 
was  just  and  the  same  as  would  have  been  ren- 
dered in  another  proceeding. 

[Ed.  Note. — For  other  cases,  see  Dower.  Cent 
Dig.  §§  354,  361-366 ;    Dec  Dig.  f  110.*] 

3.  DowBS  (I  76*)-^Petition— Pabties. 

Where  a  petition  for  dower  alleged  that  the 
widow  was  entitled  to  one'third  of  one-half  of 
the  land,  of  which  her  deceased  husband  had  an 
undivided  one-half  interest,  the  oemaining  in- 
terest belonging  to  bis  sister  and  being  be- 
queathed b:r  her  to  his  children,  and  also  alleged 
that  his  children  were  the  owners  of  the  whole 
subject  to  the  dower,  which  was  admitted  by 
their  guardian  ad  litem,  they  were  thereby  made 

garties,  both  as  grantees  of  their  aunt  and  as 
eirs  01  their  father. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.   U  267-276,    Dec.   Dig.   S   76.*] 

4.  Infants  ((  80*)  —Appointment  of  Ouabo- 
lAN  Ad  Litem  —  Dowkb  Pboceedinos  — 
Cube  of  Bbbob. 

Though  the  appointment  of  a  guardian  ad 
litem  for  infant  defendants  in  dower  proceedings 
was  irregular,  where  made  before  service  on 
the  infants,  this  did  not  render  the  proceedings 
void ;  and  hence  the  irregularibr  was  cured  by 
service  of  sammons  on  the  infants  thereafter 
and  the  filint  of  an  answer  by  the  guardian  ad 
litem. 

[Bd.  Note.— For  other  cases,  see  Infants.  Cent 
Dig.  gS  210-221;  Dec  Die  i  80.*] 

6.  DowEB  (g  112*)— Collateral  ATTAOE  ON 

DOWEB  PBOCEBIMNa — PABTITIOH. 

A  dower  proceeding  cannot  be  attacked  col- 
laterally in  a  petition  for  partition,  where  no 
motion  therefor  was  made  in  the  dower  proceed- 
ing. 

[Ed.  Note.— For  other  cases,  see  Etower,  Cent 
Dig.  Si  236,  817.  818;   Dec  Dig.  g  112-*] 

Appeal  from  Superior  Court,  Greene  C!oun- 
ty;  Daniels,  Judge. 

Partition  by  Maggie  Harrell  Dudley  and 
others  against  Nannie  Harrell  Tyson  and  an- 
other. From  a  Judgment  for  plaintiffs,  de- 
f«idant8  appeal.    A£3rmed. 

This  is  a  proceeding  for  partition  of  land. 
In  June,  1903,  James  Harrell,  husband  of 
tbe  plidntlfr,  Maggie  Harrell,  died  Intestate, 
leaving  him  surviving  a  widow  and  four  in- 
fant children,  and  seised  in  fee  simple  and 
possessed  of  an  undivided  one-half  interest 
In  the  tract  of  land  described  in  the  petition ; 
the  other  one-half  Interest  being  owned  by 
bis  sister.  After  his  death,  his  cotenant, 
Sasan  Syllvant  his  sister,  conveyed  her  In- 
terest In  said  land  to  the  infant  heirs  at  law 


of  her  deceased  brother,  reserving  a  life  es- 
tate to  herself.  On  the  12th  day  of  February, 
1008,  some  time  after  the  conveyance  to  said 
Infant  heirs  by  their  aunt  of  her  interest  in 
said  lands,  the  plaintiff,  then  the  widow  of 
James  Harrell,  brought  a  proceeding  in  the 
superior  court  of  Greene  county  for  the 
purpose  of  having  her  dower  In  the  lands  of 
her  deceased  husband  laid  off  and  allotted 
to  her,  which  was  prosecuted  to  a  finality, 
and  in  which  her  dower  was  laid  off  and  al- 
lotted to  her  and  she  put  In  possession  there- 
of. The  record  shows  that  the  report  of  the 
Jury  allotting  her  dower  was  filed  in  the  su- 
perior court  on  the  18th  day  of  March,  1008, 
and  that  immediately  thereupon  the  widow, 
plaintiff  In  this  cause,  went  into  possession 
and  has  remained  in  possession  since  that 
time.  No  exceptions  or  objections  were  ever 
filed  to. the  report  of  the  Jury. 

When  the  dower  proceeding  was  Instituted, 
the  Infant  heirs  at  law  of  James  Harrell, 
one  of  whom  is  the  feme  defendant,  owned 
one-half  of  said  lands  as  heirs  at  law  of 
James  Harrell  and  the  other  Iialf  as  gran- 
tees of  their  aunt  In  said  proceeding  they 
were  represented  by  their  guardian  ad  Utem, 
J.  O.  Sugg.  Personal  service  of  summons 
was  made  upon  said  infant  defendants  and 
said  guardian  ad  litem,  who  filed  answer 
contained  in  the  record,  and  all  the  itartles 
were  before  the  court  when  the  court  heard 
the  proceeding  and  entered  the  order  for  a 
Jury  and  the  writ  of  dower.  The  petitioner 
asked  that  her  dower  be  allotted  in  one-third 
of  one-half — that  Is,  one-sixth — of  the  whole 
land.  ' 

On  the  29tb  of  August,  1013,  nearly  five 
years  after  said  dower  proceeding  was  con- 
cluded and  report  of  Jury  filed,  the  petition- 
er, for  herself  individually  and  as  general 
guardian  of  the  infant  heirs  at  law  of  her 
former  liusband,  James  Harrell,  brought  this 
partition  proceeding  against  the  feme  defend- 
ant one  of  said  heirs  at  law,  recently  become 
21  years  of  age,  asl^ing  that  said  land  be  di- 
vided Into  four  equal  shares  by  proper  metep 
and  bounds,  subject  to  her  dower  as  there- 
tofore laid  off  and  allotted,  and  that  each  of 
said  heirs  at  law  be  allotted  one  share  ir 
severalty.  In  this  partition  proceeding  the 
defendant  undertalces  to  attack  said  dower 
proceeding,  alleging  that  same  is  null  and 
void  upon  the  following  grounds:  (1)  That 
dower  was  allotted  before  the  land  was  di- 
vided, the  petitioner  being  entitled  to  dower 
in  an  undivided  one-half  of  the  land.  (2) 
That  the  children  of  James  Harrell  were  not. 
made  parties  as  grantees  of  Susan  Syllvant. 
(3)  That  a  guardian  ad  litem  for  the  infant 
defendants  was  appointed  before  service  of 
summons  on  them.  (4)  That  the  answer  of 
the  guardian  Is  Insufficient  His  honor  de 
nled  the  motion  to  set  aside  the  dower,  and 
adjudged  partition  subject  to  dower,  and  the 
defendant  excepted  and  appealed. 


*Vor  other  cases  see  aame  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Sig.  Key-No,  Series  ft  Rap'r  ladezar 
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Geo.  M.  Lindsay,  of  Snow  HUl,  for  appel- 
lants. J.  Paul  Frlzzelle,  of  Snow  Hill,  for 
appellees. 

ALLEN,  J.  [1]  James  Harrell  was  at  the 
time  of  bis  death  the  owner  in  fee  of  an  un- 
divided one-half  of  the  land  described  in  the 
petition,  and  his  widow  was  therefore  enti- 
tled to  have  set  apart  to  her  as  dower  one- 
sixth  In  value  of  the  whole  land. 

[2]  In  the  petition  in  the  proceeding  for 
dower  the  title  is  truly  stated,  and  the  peti- 
tioner only  asks  for  the  allotment  of  one- 
third  of  one-lialf,  or  one-slzth,  in  value  of 
the  whole,  and  there  is  nothing  in  the  rec- 
ord tending  to  prove  that  she  gained  any 
advantage,  or  that  more  was  allotted  to  her 
than  she  was  entitled  to.  We  would  not, 
therefore,  be  Justified  in  setting  aside  the 
proceeding,  to  which  all  persons  in  interest 
were  made  parties,  and  which  seems  to  have 
been  conducted  to  a  Just  conclusion,  upon 
slight  grounds,  when  so  far  as  we  can  see 
the  same  Judgment  would  be  rendered  in  an- 
other proceeding,  and  we  are  of  opinion  the 
objections  raised  are  not  valid. 

It  was  not  necessary  to  have  a  division  of 
the  land  before  the  allotment  of  dower.  The 
doctrine  is  correctly  statied  in  14  Cyc.  902: 

"A  wife  is  not  entitled  at  common  law  to 
dower  in  an  estate  held  by  her  husband  as  a 
joint  tenant;  but  she  is  entitled  to  dower  in 
estates  held  by  him  in  common,  and  in  most 
states  the  same  is  now  true  of  estates  in  joint 
tenancy,  under  statutes  abolishing  the  right  of 
survivoTship  and  providing  that  the  share  of  a 
joint  tenant  shall  go  to  hiB  heirs,  or  changing 
estates  in  joint  tenancy  to  estates  in  common. 
If  partition  of  an  estate  in  common  is  made 
during  the  lifetime  of  the  husband,  his  wife's 
dower  is  limited  to  the  portion  set  apart  to  liim. 
But  partition  need  not  precede  the  Betting  aside 
of  the  widow's  dower.  It  may  first  be  set 
aside  and  partition  be  afterward  made." 

Revisal,  i  2517,  permitting  the  allotment 
of  dower  in  a  proceeding  for  partition,  and 
the  case  of  Seaman  v.  Seaman,  129  N.  C.  293, 
40  S.  E.  41,  holding  that  the  widow  is  entiUed 
to  have  her  dower  allotted  before  a  sale  for 
partition,  are  in  recognition  of  this  principle. 

[3]  The  second  objection  is  not  sustained 
by  the  record.  The  children  of  James  Har- 
rell inherited  from  their  father  an  undivided 
one  half  of  the  land,  subject  to  the  dower 
right  of  the  widow,  and  they  acquired  the 
other  half  by  the  deed  of  their  aunt,  a  sister 
of  James  Harrell,  and  a  cotenant  with  him. 
This  was  the  condition  of  the  title  when  the 
petition  for  dower  was  filed,  and  it  was  al- 
leged in  the  petition  that  the  widow  was  en- 
titled as  dower  to  one-third  of  one-half  of 
the  land,  and  that  the  children  of  James  Har- 
rell were  the  owners  of  the  whole,  subject 
to  the  dower,  which  was  admitted  by  the 
guardian  ad  litem,  and  which  could  not  be 
true  if  they  were  not  parties  as  grantees  of 
their  aunt  and  as  heirs  of  their  father. 

[4]  The  appointment  of  the  guardian  ad 
litem  before  service  upon  the  Infants  was  ir- 
regular, but  it  does  not  render  the  proceed- 


ing void,  and  the  Irregularity  was  cured  by 
the  service  of  the  summons  on  the  Infanta 
thereafter  and  the  filing  of  an  answer  by  the 
guardian  ad  litem,  as  was  held  in.  Carraway 
V.  Lassiter,  139  N.  C.  146,  61  S.  E.  968.  The 
answer  of  the  guardian  ad  litem  was  suffi- 
cient, and  counsel  for  defendant  very  prop- 
erly abandoned  the  objection  to  it  by  falling 
to  discuss  it  in  the  brief.  Upon  a  consider- 
ation of  the  whole  record  we  find  no  error. 

[S]  We  have  treated  this  as  a  motion  in 
the  dower  proceeding,  although  it  is  not  clear 
that  such  motion  was  made.  If  not,  the 
dower  proceeding  could  not  be  attacked  col- 
laterally in  the  petition  for  partition.  Ty- 
son V.  Belcher,  102  N.  G.  112,  9  S.  E.  634; 
Coffin  V.  Cook,  106  N.  a  876,  11  8.  B.  371. 

Affirmed. 

(US  N.  c.  sny 
JAMES  V.  ATLANTIC  COAST  LINE  R.  CO. 
(No.  165.) 

(Supreme  CJourt  of- North  Carolina.    Oct  7, 
1914.) 

1.  Railboads  (I  443*)  — KiLUNa  Anikaxs  — 
"LivB  Stock*^— "Geksk." 

"Geese"  are  not  "live  stock"  within  Revisal 
1005,  i  2645,  providing  that  when  any  cattle  or 
other  live  stock  shall  be  lulled  or  injured  by  the 
engines  or  cars  running  on  any  railroad,  it  shall 
be  prima  facie  evidence  of  negligence  on  the 
part  of  the  company  in  an  action  against  it  for 
damages. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1608-lbi:0;    Dec.  Dig.  i  443.* 

For  other  definitions,  see  Words  and  Phrases, 
Live  Stock.] 

2.  Railboads  (f  443*)  — Fowu  on  Traok  — 
Geese— Neolioence—Evidkncb. 

In  an  action  against  a  railroad  company 
for  killing  plaintiff's  geese,  evidence  that  the 
whistle  was  not  blown  nor  the  bell  rung  on  the 
engine  that  killed  the  geese  was  insufficient  to 
estabUsb  a  prima  facie  case  of  negligence  on  the 
part  of  the  railroad  company. 

[Ei.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  11  1608-1620;    Dec  Dig.  §  443.*] 

3.  Railroads  ({  443*)— Kiluno  Geksb— In- 
structions. 

In  an  action  against  a  railroad  company 
for  killing  plaintitPs  geese  on  the  track,  it  was  . 
error  to  refuse  to  charge  that  the  burden  was 
on  plaintiff  to  show,  by  the  greater  weight  of 
the  evidence,  that  defendant's  engineer  failed  to 
sound  any  alarm  whistle  on  approaching  the 
place  where  the  geese  were  killed,  and  that  the 
jury  must  further  find,  in  order  to  find  for  plain- 
tiff, that  the  engineer  could  have  seen  the  geese 
by  keeping  a  reasonable  lookout  and  that  fail- 
ure to  sound  the  alarm  was  the  proximate 
cause  of  the  damage. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §S  1608-1620;    Dec.  Dig.  |  443.*] 

Hoke  and  Alien,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Pitt  (Dounty ; 
Daniels,  Judge. 

Action  by  M.  A.  James  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  Judg- 
ment for  plalntUT,  and  defendant  appeals. 
Reversed. 

Harry  Skinner,  of  Greenville,  and  L.  Q. 
Cooper,  of  Henderson,  for  appellant  Julius 
Brown,  of  Greenville,  for  appellee. 
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CLARK,  O.  J.  This  la  an  action  tried  in 
the  superior  court  on  appeal  from  a  justice 
of  tbe  peace  for'  the  negligent  killing  of  nine 
geese — four  at  one  time  and  Ave  at  another. 
On  one  occasion  the  geese  were  In  the  field 
by  the  railroad  and  after  the  train  passed 
tbe  plaintiff  found  four  geese  killed.  On 
another  occasion  tbe  geese  were  near  the 
railroad  track,  and  after  tbe  train  passed 
five  were  found  killed.  Tbe  point  where 
these  geese  were  killed  was  at  a  slight  cnrye 
in  tbe  track  about  100  yards  from  a  farm 
crossing.  No  witness  saw  tbe  geese  when 
they  were  killed. 

[1]  There  was  no  presumption  of  negli- 
gence. Rev.  2646  provides,  "When  any  cat- 
tle or  other  live  stock  shall  be  killed  or  In- 
jured by  'the  engines  or  cars  running  upon 
any  railroad,  It  shall  be  prima  facie  evidence 
of  negligence  on  the  part  of  tbe  company  In 
any  action  for  damages"  If  tbe  action  Is 
brought  within  six  months.  This  expression, 
"any  cattle  or  other  lire  stock,"  cannot  be 
construed  as  applicable  to  geese  or  other 
fowls. 

[2]  There  was  no  evidence  of  negligence, 
unless  It  can  be  drawn  from  the  testimony  of 
the  plaintiff  that  the  whistle  was  not  blown, 
and  that  the  bell  was  not  rung.  It  is  prob- 
able from  above  'evidence  that  the  geese 
stepped  on  the  track  so  close  to  the  engrine 
tnat  the  engineer  could  not  have  avoided 
killing  them,  and  tbe  burden  was  upon  the 
plaintiff  to  show  that  be  could  have  prevent- 
ed it,  with  proper  care.  The  mere  fact  that 
tbe  whistle  was  not  sonnded  nor  the  bell 
rung,  if  such  was  tbe  fact,  is  not  sufficient 
evidence,  taken  alone,  to  have  gone  to  the 
Jury,  in  this  case. 

The  plaintiff  relies  upon  the  "turkey  case" 
(LewU  y.  Railroad,  163  N.  C.  33,  79  S.  E.  283, 
47  L.  R.  A.  [N.  S.]  1125).  But  the  two  cases 
are  very  dissimilar.  In  that  case  the  evi- 
dence was  that  the  turkeys  could  have  been 
seen  at  a  distance  of  600  yards;  there  was 
quite  a  drove  of  them  and  Uiey  were  crossing 
the  track.  The  turkey  is  a  nervous  fowl, 
and  the  jury  might  well  have  found  that  If 
tbe  whistle  had  been  blown  the  turkeys 
would  have  taken  wing  or  have  run,  and 
therefore  we  held  that  it  was  error  to  en- 
ter a  nonsuit  Oeese  however  are  phlegmat- 
ic and  slow  of  movement,  and  the  blowing 
of  the  whistle  or  ringing  the  bell  would  not 
be  calculated  to  make  them  run  or  fly.  On 
tbe  contrary  tbe  approach  of  the  train  would 
be  more  likely  to  cause  tbem  to  huddle  up 
In  conference  or  to  stretch  out  tbelr  necks 
to  oppose  tbe  passage  of  tbe  engine.  In  the 
absence  of  evidence  showing  circumstances 
of  actual  negligence  tbe  mere  fact  that  tbe 
frblstle  was  not  blown  or  the  bell  rung  did 
not  authorize  tbe  court  to  submit  tbe  case  to 
tbe  jury.  In  this  case  there  is  testimony 
tbat  tbe  geese  could  have  been  seen  300 
yards,  but  there  is  no  evidence  that  when  the 
engine  was  tbat  distance  the  geese  were  on 


tbe  track,  but  rather  tha:t  ibey  were  In  tbe 
field  or  outside  tbe  track. 

[3]  Certainly  tbe  court  should  have  given 
the  Instruction  asked  by  tbe  defendant: 

"Tbe  burden  of  proof  is  upon  the  plaintiff  to 
satisfy  you  by  the  mater  weight  of  the  evi- 
dence that  defendant  s  engineer  failed  to  sound 
any  alarm  or  whistle  npon  the  approach  to  the 
place  where  tbe  geese  were  killed;  and  you 
must  further  find  that  the  engineer  could  have 
seen  these  geese  by  keeping  a  reasonable  lookout, 
and  that  the  failure  to  sound  the  whiatle  or 
alarm  was  the  proximate  cause  of  the  damage, 
that  is,  if  tbe  alarms  had  been  sounded  the  dam- 
age would  have  been  avoided,  and  unless  you 
so  find  the  facts  you  should  answer  the  first  is- 
sue, 'No.'" 

We  find  In  tbe  excellent  brief  of  defend- 
ant's counsel  that  this  point  bas  been  before 
tbe  court  in  another  state.  In  Railroad  v. 
Davis  (Tenn.)  78  S.  W.  1050,  it  was  held 
that  a  goose  is  not  an  animal  obstruction 
'Within  tbe  application  of  the  statute  re- 
quiring the  alarm  whistle  to  be  sounded  and 
the  brakes  to  be  set  to  prevent  an  accident 
when  an  animal  obstruction  appears  on  tbe 
track,    ated  33  Cyc.  1164. 

"In  the  absence  of  recklessness  or  common- 
law  negligence,  the  railroad  company  is  not  lia- 
ble for  the  killing  of  geese  permitted  to  run  at 
large,  while  trespassing  on  the  railroad  track." 
Railroad  v.  Davis,  supra. 

The  court  charged  tbat: 

"It  was  the  duty  of  the  engineer  to  keep  a 
reasonable  lookout,  and  if  he  saw  these  geese 
on  the  track,  or  approaching  tbe  track  or  ne- 
gotiating any  such  movements  as  if  they  were 
likely  to  go  npon  the  track,  -  then  it  was  his 
duty  to  give  some  signal." 

There  was  np  evidence  of  such  state  of 
facts.  For  all  tbat  appears,  tbe  geese  wad- 
dled on  tbe  track  Just  ahead  of  the  engine. 
But  if  it  were  shown  tbat  they  were  on  the 
track  when  the  engine  was  300  yards  off, 
yet  from  the  nature  of  the  fowl  there  is  no 
reason  to  assume  that  If  the  signal  had  been 
given  they  would  have  gotten  off  the  track 
in  time.  They  have  too  much  dignity  or  are 
too  combative  to  flee  promptly  from  danger. 
Besides,  as  Mr.  Cooper  well  observed  In  bis 
argument: 

"Can  the  engineer  determine  what  are  the 
negotititiona  of  a  flock  of  geese  in  a  field,  or 
even  on  the  track,  when  they  put  their  heads, 
together?" 

Tbe  difference  between  tbe  cbaracterlstlcfl 
of  a  turkey  and  of  a  goose  is  a  matter  of 
common  knowledge.  The  turkey  Is  long- 
legged,  quick  of  movement,  and  promptly  re- 
sponsive to  a  signal  of  danger.  Tbe  goose 
is  short-legged,  slow  to  fly  or  run,  and  re  ' 
sentfnl  rather  than  appreciative  of  a  warn- 
ing of  danger.  Though  of  equal  intelligence 
probably  with  most  other  fowl  this  baa  made 
Its  name  a  synonym  for  stupidity.  'While  a 
turkey  on  tbe  track  would  be  likely  to  save 
itself  by  flight  if  the  whistle  were  sounded 
in  time,  geese  would  be  likely  to  put  their 
beads  together,  or  at  most  waddle  down  the 
track  away  from  tbe  noise.  In  tbe  absence 
of  proof  of  recklessness  or  wantonness  tbe 
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defendant  was  not  liable.  Bailroad  T.  Davis, 
snpra. 

In  Moore  r.  Electric  Co.,  188  N.  a  654,  48 
S.  B.  822,  67  Ii.  R.  A.  470,  the  court  held  that 
notice  should  be  taken  of  the  characteristics 
of  a  dog,  and  it  was  nflt  required  that  mo- 
tormen  In  charge  of  these  cars  should  exer- 
cise the  same  degree  of  care  to  avoid  run- 
ning over  a  dog  that  the  law  requires  of 
them  to  avoid  Injury  to  other  animals.  The 
court  In  that  case  said  that  dogs  "are  known 
ordinarily  to  be  able  to  take  care  of  them- 
selves amidst  the  dangers  Incident  to  their 
surroundings.  Where  a  horse  or  a  cow  or  a 
hog  or  any  of  the  lower  animals  would  be 
killed  Or  injured  by  dangerous  agencies  a 
dog  would  extricate  himself  with  safety." 
The  quick  Intelligence  of  the  dog  and  the 
stupidity  of  the  goose  are  alike  natural  evi- 
dence, known  of  all  men. 

We  would  not  be  understood  as  holding 
that  a  railroad  company  would  not  be  re- 
sponsible for  killing  geese,  if  negligence  was 
shown,  but  we  do  not  think  that  there  is  evi- 
dence of  negligence  when  nothing  appears 
except  the  fact  that  the  geese  were  killed  by 
a  passing  train  and  no  whistle  or  other 
alarm  was  sounded.  As  to  "(iattle  or  live 
stock,"  the  statute  raises  a  prima  fade  case 
of  negligence  from  the  fact  of  killing.  In 
the  turkey  case  the  long  distance  at  which 
the  flock  of  turkeys  could  be  seen  and  the 
nervous  and  alert  character  of  that  fowl  was 
evidence  sufflcient  to  forbid  a  nonsuit  and  to 
require  that  the  case  should  be  left  to  the 
Jury  on  the  issue  of  negligence. 

Certainly  as  to  automobiles  and  other  pri- 
vate conveyances  there  would  be  less  evidence 
of  negligence  required  than  as  to  a  railroad 
train  carrying  passengers  and  mall,  or  even 
freight  for  the  public.  The  latter  are  not 
required  to  stop  except  under  such  circum- 
stances as  make  it  negligence  not  to  do  so. 
The  former  go  slower,  and  can  Stop  more 
readily  or  swerve  from  the  track  to  avoid 
killing  geese  or  chickens.  But  even  they  may 
chance  to  kill  when  guilty  of  no  negligence 
and  hence  without  liability. 

We  are  cited  to  the  classic  legend  in 
Livy  (Book  xzv,  c.  47)  when  Rome  was 
saved  by  the  cackling  of  the  geese  on  the 
CapltoL  A  great  painter  has  memorialized 
the  scene.  This,  however,  was  not  due  to  the 
alertness  of  these  birds  to  flee  danger,  but 
to  their  well-known  wakefulness  at  night  If 
the  Gauls  bad  blown  their  trumpets,  the 
geese  Instead  of  promptly  getting  out  of  the 
way  would  simply  have  raised  more  clamor 
and  hissed  the  warriors  on  both  sides. 

There  was  not  suflScient  evidence  of  neg- 
ligence to  submit  the  case  to  the  Jury,  and 
the  nonsuit  should  have  been  granted. 

Error. 

HOKE  and  ALLEN,  JJ.,  dissent 


(1ST  N.  C.  19Z> 
McGOWAN  T.  IVANHOE  MFG.  CO. 
(No.    146.) 

(Supreme  Court  of  North   Carolina.     Oct.  7, 
1914.) 

1.  Masteb  ANn  Sbbvant  (f  95*) — Liabilitt 

lOB    INJUBIKB— EmPLOTMXNT   OF  CHILD. 

Under  Revlsal  1U05,  |  1981a,  providing 
that  no  child  under  12  years  of  age  shall  be  em- 
ployed or  worked  in  any  factory  or  manufac- 
turing establishment,  and  section  3362,  making 
the  willful  violation  of  section  1981a  a  misde- 
meanor, the  breach  of  the  statute  constitutes 
actionable  negligence  whenever  injuries  are  sus- 
tained as  a  consequence  of  the  wrongful  em- 
ployment, and  it  ia  not  necessary  that  the  child 
should  liave  received  the  Injury  when  engaged 
in  the  very  work  he  was  employed  to  do  or  by 
reason  of  it 

[Ud.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  141.  160;  Dea  Dig.  | 
95.*] 

2.  Mastbb  and   Sebvart  (f  95*)— Liabiutt 
roB  Injuries— EuFLOYUKNT  of  Child. 

Under  Bevisal  1908,  i  1981a,  providing 
that  no  child  under  12  years  of  age  shall  be 
employed  or  worked  in  any  factory  or  manufac- 
turing establishment,  if  a  child,  though  not  on 
the  regular  pay  toll,  was  permitted  to  work  at 
a  mill  to  the  knowledge  of  its  owner,  superin- 
tendent, or  other  agent  fairly  representativs 
of  the  management  or  if  he  worked  there  so 
openly  and  continuously  that  the  management 
should  have  observed  and  noted  his  occapation 
and  conduct,  the  statute  was  violated. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  U  141,  160;  Dec.  Dig.  | 
95.*] 

3.  Masteb  and  Sebvant  (|  95*)— Liabiutt 
roB  Injuries— Employment  of  Child. 

Under  Revisal  1908,  f  1981a,  where  a  boy 
between  eight  and  nine  years  old,  who,  though 
not  on  the  regular  pay  roll,  had  worked  around 
a  factory  with  the  knowledge  of  its  superintend- 
ent was  ordered  by  an  employ^  in  charge  of  the 
machinery  of  one  room  to  do  certain  worlc,  and, 
when  he  refused,  was  compelled  to  do  it  the 
employer  was  liable  for  injuries  sustained  by 
catching  his  hand  in  a  machine ;  the  employe's 
act  not  tieing  an  act  outside  the  course  and 
scope  of  his  employment  for  which  the  employer 
could  not  be  held  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  141,  160;   Dec.  Dig.  I 

Appeal  from  Superior  Court,  Johnston 
County;  Peebles,  Judge. 

Action  by  Willie  McGowan  against  the 
Ivanhoe  Manufacturing  Company.  From  a 
Judgment  of  nonsuit  plaintiff  appeals.  Be- 
versed,  and  new  trial  granted. 

Civil  action,  tried  before  Us  honor,  R.  B. 
Peebles,  Judge,  and  a  Jury,  at  April  term, 
1914,  of  the.  superior  court  of  Johnston  coun- 
ty. The  action  was  to  recover  damages  for 
injury  done  plaintiff  while  wrongfully  being 
worked  at  defendant's  cotton  mill;  plaintiff, 
at  the  time  of  the  occurrence,  being  a  minor 
between  eight  and  nine  years  of  age. 

It  was  tidmltted  in  the  pleadings  that  Mr. 
Cordon  was  superintendent  and  Mr.  Holt  was 
foreman  and  boss  of  defendant  mill  at  the 
time,  and  as  such  had  full  "charge,  manage- 
ment, control,  and  supervision,  etc.,  of  the 
lapper."    The  plaintiff,  a  witness  in  his  own 
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behalf,  testified  on  his  examination  in  chief, 
as  follows : 

"I  was  living  in  Johnston  county  in  1011,  and 
am  going  on  12  years  old.  I  worked  for  the 
Ivanhoe  mills  under  Mr.  Holt  and  Mr.  Gordon, 
and  I  worked  as  long  as  I  stayed  th^re,  12 
months.  I  did  not  work  every  week  or  day 
during  that  time;  I  just  went  there,  and  they 
would  tell  me  to  go  an^  do  so  and  so.  Mr. 
Gordon  paid  me  a  quarter  for  work,  and  Mr. 
Holt  promised  me  20  cents,  but  never  gave  it  to 
me.  At  the  time  I  was  injured  I  started 
through  the  laproom,  and  John  Johnson  told 
me  to  throw  the  cotton  back  over  the  lap  pin, 
and  I  said,  'I  shan't  do  it,'  and  he  grabbed  me 
by  the  wrist  and  forced  me  to  throw  the  cotton 
from  the  lap  pins  while  the  machine  was  in 
motion,  and  my  hand  was  caught  between  the 
rollers  and  hurt.  My  hand  was  hurt  while  in 
the  machine.  The  work  I  did,  I  took  bobbins 
out  of  a  qnill  box  and  put  them  into  doff  boxes 
under  the  instructionB  of  Mr.  Holt  and  Mr. 
Gordon.  I  done  this  work  in  their  presence 
when  they  were  looking  at  me.  They  saw  me 
in  the  mill  at  work  just  about  every  day.  1 
run  the  waste  machine.  Mr.  Holt  instructed 
me  to  do  it  and  saw  me  do  it  Also  I  went  to 
the  store  for  Mr.  Holt  to  get  some  soap.  I 
was  hart  about  12  o'clock.  Dr.  Rose  attended 
me.  I  lost  one  finger.  The  doctor  attended 
me  about  two  weeks." 

On  cross-examination  he  testified: 
"At  the  time  I  was  hurt  my  father  and 
mother  both  were  working  in  the  mill.  The  day 
I  was  hurt  my  father  was  working  in  the  speed- 
er room.  I  was  hurt  in  the  tapper  room.  The 
lappei;  room  and  the  speeder  room  are  a  good 
distance  apart,  and  there  is  a  door  that  goes 
from  the  speeder  room ;  there  is  also  a  side 
door.  Just  before  I  wag  hurt  I  came  in  the 
door  out  of  the  speeder  room  into  the  lapper- 
room.  I  had  been  in  the  lapper  room  before 
that  morning.  No  one  had  run  me  out  of  the 
lapper  room.  When  I  went  in  the  lapper  room 
Mr.  Johnson  was  weaving  the  loop  about  two 
feet  from  the  machine  where  I  was  hart.  When 
he  grabbed  me  I  was  in  front  of  the  lapper,  go- 
ing towards  the  side  door.  He  took  my  hands 
by  the  wrist  and  put  Oiem  in  the  lapper  and 
stopped  the  machine.  Just  before  he  caught 
me  Johnson  said,  'Throw  the  cotton  over  the 
lap  pin;'  and  I  said,  'I  shan't  do  it'  Then 
he  grabbed  me  by  the  hands  and  pat  them  in 
the  roller.  Mr.  Gordon  paid  me  sotnething 
for  working  around  there.  Mr.  Holt  did  not 
pay  me  anything.  My  father  and  mother  were 
both  working  at  the  mill,  and  there  was  no  one 
left  at  home.  I  run  the  waste  machine  twice. 
Mr.  Holt  promised  to  pay  me  20  cents  for  both 
times." 

Redirect,  as  follows: 

"Mr.  Holt  was  foreman  and  boss  of  the  lapper 
room ;  Mr.  Johnson  run  the  lapper." 

There  was  other  testimony  tending  to  sup- 
port the  plalnturs  evidence  as  to  his  work- 
ing about  the  mill  in  the  presence  of  the  an- 
perintendent  and  foreman.  Among  other 
witnesses,  Enoch  Brewer,  on  his  examination 
In  chief,  testified: 

"Prior  to  December,  1911,  I  worked  at  the 
Ivanboe  mills  and  saw  Willie  McGowan  work- 
ing in  this  mill.  I  was  an  extra  hand,  doing 
last  one  tbin^  and  another,  and  I  saw  Willie 
McGowan  taking  up  bobbins  and  putting  them 
in  boxes.  I  saw  him  do  this  in  the  presence 
of  Mr.  Gordon  and  Holt.  I  never  heard  either 
Gordon  or  Holt  order  him  out  of  the  mill.  I 
saw  this  boy  putting  on  bobbins  every  day  be 
was  there.  I  do  not  know  how  long  I  was 
there.  I  have  seen  Mr.  Gordon  pick  him  up 
and  pat  him  in  the  bobbin  box.  Mr.  Holt  and 
Mr.  Gordon  had  charge  of  the  lapper  room. 


Gordon  was  superintendent,  and  John  Johnson 
had  charge  of  the  machines  in  the  lapper  room." 

At  the  close  of  plaintiff's  evidence,  on  mo- 
tion, there  was  Judgment  of  nonsuit,  and 
plaintiff  excepted  and  appealed. 

F.  H.  Brooks,  of  Smithfield,  and  Langston, 
Allen  &  Taylor,  of  Goldsboro,  for  appellant 
Abell  &  Ward,  of  Smithfield,  for  appellee. 

EOKB,  J.  [1]  Our  statute  (Revisal  1808, 
S  1981a)  provides  that,  from  and  after  the 
first  day  of  January,  1908,  no  child  under  12 
years  of  age  shall  be  employed  or  worked  in 
any  factory  or  manufacturing  establishment 
within  this  state,  and,  by  section  3362,  the 
willful  violation  of  the  former  section,  on 
the  part  of  millowner,  superintendent,  or 
other  person  acting  in  behalf  of  the  estab- 
lishment, is  made  a  misdemeanor,  except  in 
oyster  caimlng  and  packing  manufactories, 
where  the  work  la  paid  for  by  the  gallon  or 
bushel. 

In  several  decisions  on  this  subject,  nota- 
bly Stames  v.  Manufacturing  Co.,  14T  N.  0. 
556,  61  S.  E.  525,  17  L.  R.  A.  (N.  S.)  602,  16 
Ann.  Caa.  4T0,  and  Leathers  ▼.  Tobacco  Co., 
144  N.  C.  330,  67  S.  B.  11,  9  L.  R.  A.  (N.  S.) 
349,  it  la  held  tliat  a  violation  of  statute 
causing  Injury  to  the  minor  constitutes  an 
actionable  wrong,  and  that  it  Is  not  neces- 
sary to  establish  a  causal  connection  that 
the  cliild  should  have  received  the  injury 
when  engaged  in  the  very  work  he  was  em- 
ployed to  do  or  by  reason  of  it,  but  it  vrlU 
be  held  to  exist  whenever  the .  injury  may 
fairly  be  said  to  arise  from  placing  a  child 
of  Immature  years  at  work  in  a  mill  and  sub-' 
jecting  it  to  the  risks  naturally  incident  to 
such  work  or  environment  Speaking  to  the 
question  in  Starnes  Case,  Associate  Justice 
Brown,  delivering  the  opinion,  said: 

"It  is  true  that  the  plaintifC  was  not  engaged 
in  performing  his  duties  in  tlie  spinning  room 
and  had  gone  to  the  lower  floor,  where  the  card- 
ing machines  were,  and  got  his  hand  caught  in 
one  and  badly  cut  Under  such  circumstances 
there  are  respectable  courts  which  hold  that  the 
injury  is  not  the  proximate  result  of  a  viola- 
tion of  the  statute,  because  not  received  in  per- 
forming the  work  the  child  was  assigned  to  do, 
and  that  therefore  the  employer  is  not  liable. 
We  are  not  impressed  with  the  persuasive  au- 
thority of  those  precedents,  and  are  not  in- 
clined to  follow  them.  To  do  so  would,  in  our 
opinion,  unduly  restrict  the  liability  of  the  em- 
ployer and  would  be  contrary  to  the  evident 
intention  of  the  Iiegislature.  The  act  was 
designed  not  only  to  protect  the  health,  but  the 
safety  of  children  of  tender  age  from  the  in- 
discretion and  carelessness  characteristic  of  im- 
mature years.  One  who  knowingly  and  will- 
fully violates  its  provisions  is  not  only  guilty 
of  an  indictable  offense,  but  he  commits  a  tort 
upon  the  rights  of  the  child,  and  should  be 
judged  as  a  culpable  wrongdoer,  and  not  as 
one  guilty  of  mere  negligence.  The  injury  done 
the  child  is  a  willful  wrong,  and  does  not  flow 
from  the  negligent  performance  of  a  lawful  act 
The  distinction  between  the  two  is  well  stated 
by  Mr.  Justice  Walker  in  Drum  v.  Miller,  185 
N.  C.  208  [47  S.  E.  421,  65  L.  R.  A.  890,  102 
Am.  St  Rep.  628].  We  think  that  the  breach 
of  the  statute  constitutes  actionable  negligence 
wherever  it  is  shown  that   the  injuries  were 
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sustained  M  a  consequence  of  the  wrongful  em- 
ployment of  the  child  in  the  factory,  in  viola- 
tion of  the  law.  In  this  case  we  thinlt  there 
ia  a  direct  causal  connection  between  the  un- 
lawful employment  of  the  plaintiff  and  the  in- 
juries sustained  by  him.  By  employing  this  boy 
of  ten  years  in  violation  of  the  law  the  defend- 
ant exposed  him  to  perils  in  its  service  which, 
though  open  to  observation,  be,  by  reason  of 
his  youth  and  inexperience,  could  not  fully  un- 
derstand and  appreciate.  'Such  cases,'  says 
Judge  Cooley,  'must  frequently  occur  in  the 
employment  of  infants.' " 

In  that  case,  the  duties  of  the  minor  were 
to  sweep  out  the  spinning  room  and  malce 
bands  but,  on  the  day  In  question,  he  went 
to  another  part  of  tbe  factory,  as  he  bad 
frequently  done  before,  to  see  his  father  who 
was  running  a  carding  machine.  When  the 
father  was  20  steps  distant,  tending  another 
machine,  the  child  attempted  to  pick  a  pad 
of  cotton  off  the  card,  and  got  his  hand 
caught  and  Injured  In  the  cylinder  of  one 
of  the  machines,  and  it  was  held: 

"There  was  a  direct  causal  connection  be- 
tween the  unlawful  employment  of  the  child 
and  the  injuries  sustained  by  him,  for  which 
tbe  defendant  is  liable,  occasioned  by  his  being 
employed  on  the  premises,  where  he  was  subject, 
through  childish  carelessness  incident  to  his 
years,  to  tamper  with  dangerous  machinery." 

[2]  In  tbe  cases  referred  to,  the  fact  of  tbe 
minor  being  a  regular  employ^  was  unques- 
tioned, while,  in  this  present  case,  it  may 
become  a  matter  of  dispute,  but  the  language 
of  the  act  is  that  no  child  under  12  shall  be 
employed  or  worked  in  any  factory,  etc.,  and 
if  this  child,  though  not  on  the  regular  pay 
roll,  was  permitted  to  work  at  the  mill  to 
the  knowledge  of  the  owner,  superintendent, 
or  other  agent  fairly  representative  of  the 
management,  or  if  he 'worked  there  so  open- 
ly and  continuously  that  the  management 
should  have  observed  and  noted  his  occupa- 
tion and  conduct,  his  case  would  come  with- 
in tbe  terms  and  meaning  of  the  law.  Ac- 
cording to  the  facts  in  evidence,  as  they  now 
appear,  this  plaintiff  had  for  a  length  of 
time  been  continuously  at  work  In  the  mUl, 
with  the  knowledge  and  approval  of  the  su- 
perintendent and  the  foreman;  one  witness 
saying  he  had  observed  this  boy  putting  on 
bobbins  every  day  he  was  there.  The  plain- 
tiff himself  testified  that  Gordon,  the  superin- 
tendent, had  himself  paid  him  for  work  at 
the  mill.  In  addition,  plaintiff  testifies  that, 
on  this  occasion.  Jack  Johnson,  "who  had 
charge  of  the  machinery  In  the  lapper  room 
(see  evidence  of  Lonnle  Carlisle,  Record,  p. 
13),  ordered  plaintiff  to  do  some  work  there, 
and,  when  he  refused,  he  grabbed  plaintiff 
and  forced  him  to  do  the  work." 

[3]  It  Is  argued  for  defendant,  as  we  un- 
derstand his  position,  that  this  was  a  wanton 
act  on  the  part  of  Johnson,  for  which  the 
company  can.  In  no  sense,  be  made  responsi- 
ble "and  an  excerpt  from  the  opinion  in 
Starnes  Case  is  relied  upon:  That  although 
defendant  bad  violated  tbe  statute  in  em- 
ploying a  child  of  tender  years,  tbe  defend- 


ant was  not  Uable  for  an  Injury  caused  by 
the  willful  and  malicious  act  of  a  workman 
In  knocking  blm  against  dangerous  machin- 
ery." The  entire  portion  of  the  opinion  on 
this  point,  is  as  follows: 

"We  do  not  mean  to  hold  that  tlie  employer 
violating  the  act  would  be  liable  in  damages 
for  every  fatali^  that  might  befall  tbe  child 
while  in  its  factory.  For  instance,  liad  the 
plaintiff  died  of  heart  disease,  or  from  a  strdce 
of  paralysis,  or  been  seriously  injured  by  the 
willful  and  malicious  act  of  a  workman  in 
knocking  him  against  a  machine,  or  injured 
from  some  cause  wholly  disconnected  from  tbe 
unlawful  employment,  the  defendant  could  not 
l>e  held  liable  in  damages  simply  on  account  of 
the  employment  in  violation  of  the  statute." 

It  will  thus  be  seen  that  tbe  writer  was 
referring  to  the  willful  and  wanton  act  of 
some  ordinary  employe  who,  of  his  own 
malicious  purpose,  might  have  assaulted  the 
child,  and  tbe  suggestion  gives  no  support 
to  defendant's  position  on  tbe  facts  of  the 
present  appeal.  As  the  matter  now  stands, 
there  are  facts  in  evidence  which  permit  the 
Inference  that  Johnson,  in  charge  of  the 
machinery  of  the  lapper  room,  and  in  tbe 
course  and  scope  of  bis  employment,  ordered 
tbe  boy  to  do  the  work,  and,  when  be  refused, 
compelled  blm  to  do  it,  and  tending  to  fix  re- 
sponsibility for  this  Injury  on  the  defendant, 
either  with  or  without  the  provisions  of  tbe 
statute,  under  tbe  principles  presented  in 
Jackson  t.  Telegraph  Co.,  139'  N.  0.  347,  51 
8.  E.  1016,  70  L.  R.  A.  738. 

There  was  error  in  entering  judgment  of 
nonsuit,  and  the  same  must  be  set  aside. 

New  trial. 

a<6  N.  C.  SS8) 

UNITED  LUMBER  CO.  t.  PEARCB. 
(No.  140.) 

(Supreme  Court  of  North   Carolina.     Oct  7, 
1914.) 

1.  Adverse  Possession   ((   79*)— **Goi.oh  or 
Title"— Tax  Deed. 

Color  of  title  is  that  which  purports  on  its 
face  to  be  a  good  title,  but  which,  in  fact,  is 
not  It  is  a  writing  on  its  face  purporting  to 
pass  title,  but  which  does  not,  either  from 
want  of  title  in  the  person  making  it  or  be- 
cause of  a  defective  mode  of  conveyance  used. 
It  must  not  be  plainly  or  obviously  defective 
so  that  no  man  of  ordinary  capacity  would  be 
misled  by  it.  A  tax  deed  regular  on  its  face 
is  color  of  title  when  it  descrit>es  the  land  with 
sufficient  certainty. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  St  459-462;  Dec.  Dig.  i 
79.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Color  of  Title.] 

2.  Taxation  (t  761*)— Tax  Deed— Vauditt 
— Recitai-8. 

Where  a  tax  deed  described  the  land,  re- 
cited the  date  of  sale,  that  the  land  had  not 
been  redeemed  and  that  the  bolder  of  the  cer- 
tificate of  purchase  had  complied  with  the  law 
to  entitle  him  to  a  deed,  it  was  not  void  on  its 
face  for  failure  to  specifically  state  that  the 
lands  were  sold  for  taxes;  such  fact  being 
plainly  indicated  by  its  recitals. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent  Dig.  H  1509.  1510-15W;  Dec.  Dig.  f 
761.*) 
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8.  Taxation  ({  775*)— Tax  Dked— Desomp- 

TION. 

A  tax  deed  described  land  as  a  tract  of  166 
acres  lyinx  in  Selma  township,  adjoining  the 
lands  of  J.  W.  Vicli,  deceased,  and  others,  be- 
ing part  of  the  lands  belonging  to  the  estate 
of  W.  J.  Barrow,  deceased,  held,  that  the  de- 
scription was  sufficient  to  permit  the  introduc- 
tion of  parol  evidence  to  identify  the  land,  and 
that  the  deed  was  therefore  not  void  for  insuffi- 
ciency of  description. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  8  1543;   Dec.  Dig.  «  775.*! 

4.  Taxation  (J  810*)— Tax  Deed— Vaoation 
—Payment  of  Taxes. 

In  a  suit  to  vacate  a  tax  deed  aa  a  cload 

on  plaintiffs  title,  plaintiff  is  not  only  bound 
to  connect  himself  with  the  original  record 
title,  hut  must  also  show  that  the  taxes  have 
been  paid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  1605-1608;    Dec.  Dig.  {  810.*] 

Appeal  from  Superior  Court,  Johnston 
County;   Peebles,  Judge. 

Action  by  the  United  Lumber  Company 
against  H.  B.  Pearce.  Judgment  for  plaintifC, 
and  defendant  appeals.    Reversed. 

This  is  a  dvll  action,  tried  at  Febmary 
term,  1914,  Johnston  county  superior  court, 
his  honor.  Judge  Peebles,  presiding.  The  ac- 
tion was  brought  to  declare  a  certain  deed 
hereinafter  set  ouf  void  and  as  a  cloud  upon 
the  plaintiff's  title.  Upon  motion  of  the  plain- 
tiff, his  honor,  upon  the  allegations  contained 
in  the  pleadings,  adjudged: 

"That  said  sheriff's  deed  is  void,  but  that  it 
constitates  a  cloud  upon  the  plaintiff's  title, 
and  to  this  end  this  judgment  is  ordered  to  be 
recorded  in  the  registry  of  Johnston  county  aa 
a  cancellation  of  said  sheriff's  deed." 

The  deed  referred  to  ia  as  follows: 
"North  Carolina,  Johnston  County. 

"Whereas,  at  a  sale  of  real  estate  made  in 
the  county  aforesaid,  on  the  5th  day  of  May, 
1902,  the  following  described  real  estate  was 
sold,  to  wit:  A  tract  of  166  acres  of  land  ly- 
ing in  Selma  township,  adjoining  the  lands  of 
J.  W.  Vicli,  deceased,  Jackson  Raines,  and 
others,  being  part  of  the  lands  belonging  to  the 
estate  of  W.  J.  Barrow,  deceased;  and  where- 
as, the  same  not  having  been  redeemed  from 
such  sale,  and  it  appearing  that  the  holder  of  the 
certificate  of  purchase  of  said  real  estate  has 
complied  with  the  law  of  North  Carolina  nec- 
essary to  entitle  him  to  a  deed  for  said  real 
estate:  Now,  therefore,  know  ye,  that  I,  J.  T. 
ElUngton,  sheriff  of  said  county  of  Johnston, 
in  consideration  of  the  premises  and  by  virtue 
of  the  statutes  of  North  Carolina  in  such  case 
provided,  do  hereby  grant  and  convey  unto  H. 
B.  Pearce,  his  heirs  and  assigns  forever,  the  said 
real  estate  hereinbefore  described,  subject,  how- 
ever, to  any  redemption  provided  by  law. 

"Given  under  my  hand  and  seal,  this  Sept. 
3rd,  1903. 

"J.  T.  Ellington,  Sheriff.  .[SeaLJ" 

The  defendant  appeals  from  the  Judgment 
rendered. 

J.  D.  Parker  and  Abell  &  Ward,  all  of 
Smithfield,  for  appellant.  L.  H.  AUred  and 
F.  H.  Brooks,  both  of  Smithfield,  for  appellee. 

BROWN,  J.  1.  It  is  admitted  in  the  plead- 
ings that  J.  J.  Barrow  was  the  owner  and 
seised  in  fee  simple  of  the  land  in  controver- 


sy at  the  time  it  was  sold  for  nonpayment  of 
taxes.  Whether  J.  J.  Barrow  and  W.  J.  Bar- 
row are  identical  does  not  appear,  and  It  may 
be  a  matter  open  to  explanation  by  parol  ev- 
idence. 

It  is  farther  alleged  in  the  answer  tliat  the 
defendant  purchased  the  lands  at  the  sheriflTs 
sale  for  taxes  on  May  5,  1902,  and  that  the 
defendant  has  since  been  in  actnal  possession 
of  the  same  continuously  to  the  present  time, 
claiming  the  same  under  the  said  deed. 

[1]  His  honor  held  that  the  deed  was  not 
<xioT  at  title,  and  that  It  was  void  on  its  face. 
In  tills  ruling  we  think  the  learned  judge  was 
in  error.  A  tax  deed  regular  upon  its  face 
is  color  of  title,  when  describing  the  land 
with  sufficient  certainty.  Greenleaf  v.  Bart- 
lett,  146  N.  C.  496,  60  S.  B.  419.  14  L.  B.  A. 
(N.  S.)  660. 

Color  of  title,  as  has  often  been  said,  is 
that  which  purports  on  its  face  to  be  a  good 
title,  but,  in  fact,  is  not  It  is  a  writing  ujion 
Its  face  professing  to  pass  title,  but  wliicli 
does  not  do  It,  either  from  want  of  title  in 
the  person  making  it,  or  the  defective  mode  of 
conveyance  that  Is  used.  It  must  not  l>e  plain- 
ly and  obviously  defective,  so  much  so  that 
no  man  of  ordinary  capacity  should  be  mis- 
le<l  by  it  Tate  ▼.  Southard,  10  N.  C.  119, 
14  Am.  Dec.  578 ;  Smith  v.  Proctor,  139  N.  G. 
323,  61  S.  B.  889,  2  U  R.  A  (N.  S.)  172. 

'Xhe  Supreme  Court  in  the  case  of  Oreen- 
leaf  V.  Bartlett  supra,  after  citing  Neal  v. 
Nelson,  117  N.  C.  393,  23  S.  B.  428,  53  Am. 
St  Rep.  590,  approves  tills  language: 

"These  authorities,  and  many  others  which 
might  be  added,  show  that  the  trend  of  judicial 
opinion  is  towards  the  reasonable  ^ view  that  a 
purchaser  who  has  paid  the  price  for  which  he 
bought  whether  from  a  nublic  officer  at  auction 
sale  or  from  an  individual  contractor,  if  he  is 
in  the  occupation  of  the  land  bought  holds  it 
adversely  to  all  the  world,  under  any  writing 
that  describes  the  land  and  defines  the  nature 
of  his  claim." 

[2]  The  deed  in  question  is  not  so  obviously 
y<AS.  on  Its  face  that  a  person  of  ordinary  in- 
telligence would  discern  that  it  passed  no 
title.  It  is  true  that  It  falls  to  recite  in  spe- 
cific words  that  the  lands  were  sold  for  taxes, 
but  that  is  perfectly  apparent  from  its  context 
and  is  easily  Inferred  from  the  language  used. 
It  describes  the  land,  recites  tlie  date  of  sale, 
that  the  same  has  not  been  redeemed,  and 
that  the  holder  of  certificate  of  purchase  has 
complied  with  the  laws  of  the  state  necessary 
to  entitle  him  to  a  deed  for  the  land.  These 
recitals  indicate  plainly  that  the  lands  were 
sold  for  the  taxes,  and  that  the  purpose  of 
the  deed  by  the  sheriff  is  to  convey  the  title 
to  the  purchaser. 

[3]  2.  It  is  contended  that  the  description 
is  not  snfBciently  definite,  and  that  therefore 
the  deed  is  void.  We  think  the  description  is 
amply  sufi^cient  to  allow  the  introduction  of 
parol  evidence  for  the  purpose  of  Identifying 
the  land.  Many  cases  have  been  before  the 
courts  where  it  lias  been  necessary  to  decide 
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apon  the  snffideney  of  a  descriptton  contain- 
ed In  a  written  instrament  to  admit  of  extrin- 
sic evidence  to  locate  the  land.  They  are  too 
Dumeroua  to  review.  A  very  fnll  discussion 
of  the  subject  by  the  learned  Chief  Justice 
Smith  Is  to  be  found  In  Fanner  t.  Batts,  83 
N.  G.  387.  In  that  case  the  description  in  the 
paper  writing  was: 

"Ninety-three  acres,  more  or  less,  it  being  the 
interest  in  two  shares  adjoining  the  lands  of 
James  Barnes,  Eli  Robbins,  and  others." 

See,  also,  Moore  v.  Fowle,  139  N.  Q  61,  51 
S.  £>.  796,  and  cases  dted. 

[4]  3.  The  learned  Judge  overloolced  the 
statutory  requirement,  or  else  failed  to  give 
force  and  effect  to  It,  that  as  a  condition  pre- 
cedoit  to  contesting  the  title,  earrled  by  a 
sheriffs  deed,  the  contestant  must  show  that 
the  taxes  have  been  paid,  as  well  as  make  out 
the  prima  fade  title  In  hlmselt  The  latter 
requirement  Is  fulfilled  only  when  the  plain- 
tiff connects  Itself  by  proof  with  the  title  of 
3.  J.  Barrow,  who.  It  is  admitted,  owned  the 
land.  When  his  honor  rendered  Judgment 
upon  the  pleadings  and  declared  the  defend- 
ant's tax  deed  void,  he  relieved  the  plaintiff 
of  the  necessity  of  proving  tbat  the  taxes 
upon  the  land,  for  which  it  was  sold,  have 
been  paid. 

It  is  true  that  this  court  has  decided  in 
Beck  ▼.  Merony,  135  N.  a  633,  47  S.  B.  613, 
that,  in  an  action  to  set  aside  a  tax  deed  as 
a  cloud  on  title,  it  Is  not  necessary  that  the 
complaint  allege  that  all  the  taxes  bad  been 
paid,  but  that  case  expressly  decides  that 
evidence  of  that  fact  must  be  introduced  on 
the  trial. 

In  Hoore  r.  Bytd,  118  N.  0.  688,  23  S.  B. 
968,  it  is  said: 

"Since  such  statute  makes  the  sheriff's  tax 
deed  prima  facie  evidence  of  title,  the  purchas- 
er, as  plaintiff,  in  ejectment,  is  entided  to  re- 
cover upon  proof  of  the  tax  deed  conveying  the 
land,  if  the  defendant  introduces  no  evidence 
of  bis  title  and  of  his  having  paid  the  taxes 
for  which  the  land  was  sold." 

In  McMUlan  v.  Hogan,  129  N.  C.  814,  40  S. 
B.  63,  It  Is  again  held  that,  before  successful- 
ly contesting  a  title  under  a  tax  deed,  the  con- 
testant must  prove  that  he  has  paid  the  taxes 
for  which  the  land  was  sold. 

See,  also,  McNalr  v.  Boyd,  163  M.  a  478,  79 
&B.  966. 

For  the  reasons  given,  we  think  his  honor 
erred  in  rendering  Judgment  upon  the  plead- 
ings. 

The  Judgment  is  set  aside,  and  the  cause 
remanded,  to  be  proceeded  with  In  accordance 
with  this  opinion. 

Reversed. 

(16«  N.  C.  627) 

THOMAS  et  aL  v.  THOMAS.    (No.  142.) 

(Supreme  Court  of  North  Carolina.     Oct  7, 
1914.) 

1.  Waste  (§  1*)— Definition. 

"Waste"  is  a  spoil  or  destruction  done  or 
permitted  with  respect  to  lands,  houses,  gardens, 
trees,   or   other  corporeal   hereditaments   by   a 


tenant  thereof  to  the  prejudice  of  the  owner  of 
the  reversion  or  remainder  or.  in  other  words, 
to  the  lasting  injury  of  the  inheritance. 

[Ed.  Note.— For  other  cases,  see  Waste,  (3ent 
Dig.  §{  1,  2,  14;   Dec.  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Waste.] 

2.  Life    Estates    ({   11*)— Waste   bt   lim 
Tenant— Natuee  anu  Elements. 

A  tenant,  as  a  general  rule,  may,  without 
t>ecoming  liable  for  waste,  do  what  is  required 
for  the  proper  enjoyment  of  his  estate  to  the 
extent  that  bis  acts  and  management  are  sanc- 
tioned by  good  husbandry  in  the  Locality  in 
which  the  land  is  situated,  having  regard  also 
to  its  condition,  and  do  not  cause  a  substantial 
injury  to  the  inheritance. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
C^nt  Dig.  Si  29,  30,  42 ;    Dec  Dig.  f  ll.»] 

3.  Lite  Estates  (i  13*)— Acts  (^onsi'xtuuho 
Waste— Trees  and  Toibeb. 

A  life  tenant  may  cut  sufficient  timber  to 
repair  necessary  buildings  and  for  fuel,  to 
make  and  repair  implements  of  husbandry,  and 
to  repair  fences  and  hedges,  but  may  not  cut 
and  sell  timber  merely  for  his  own  profit, 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  H  21.  32,  42;  Dec  Dig.  {  13.*] 

4.  Lira  Estates  (|  18*)— Acts  Constituting 
Waste- Tbees  and  Tuibbb. 

If  a  life  tenant  cuts  and  sells  timber  for 
profit,  in  violation  of  the  rights  of  the  remain- 
derman or  reversioner,  he  may  not  recoup  or  set 
off  against  the  value  thereof  the  cost  of,  or 
profits  from,  repairs  or  improvements  made  at 
some  other  time. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
CenL  Dig.  §i  21,  32,  42 ;   Dec  Dig.  |  13.*] 

5.  Life  Estates  ({  13*)— Acts  GoNBTiTunNa 
Waste— Tbees  and  Twbeb. 

If  a  life  tenant  may,  under  any  circum- 
stances, cut  and  sell  timber  for  the  purpose  »t 
making  necessary  repairs  on  buildings,  it  must 
appear  that  the  cutting  and  sale  was  with  the 
present  view  of  making  needed  repairs,  that 
the  proceeds  were  honestly  expended  tor  snch 
purpose,  and  that  no  substantial  injury  to  the 
inheritance  .was  caused ;  and  hence  where  there 
was  no  evidence  that  the  sale  of  timber  was 
with  the  purpose  of  making  needed  repairs,  or 
that  the  proceeds  were  expended  for  such  pur- 
pose, it  was  improper  to  deny  a  recovery  if  the 
life  tenant  during  her  tenancy  had  made  repairs 
equal  to  the  value  of  the  timber  sold. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  if  21,  82,  42;  Dec  Dig.  1 13.*] 

Appeal  from  Superior  Court,  Lee  County; 
Peebles,  Judge. 

Action  by  Mary  Thomas  and  others  against 
Rosa  Thomas.  From  a  Judgment  for  de- 
fendant, plaintiffs  api)eal.  New  trial  or- 
dered. 

Civil  action  to  recover  damages  for  waste, 
tried  before  his  honor  Peebles,  Judge,  and  a 
Jury,  at. March  term,  1914,  of  the  superior 
court  of  Lee  county.  Plaintiffs,  chlldr^i  of 
John  P.  Thomas,  deceased,  by  a  former  wife, 
and  owners  of  a  vested  estate  In  remainder 
under  their  father's  will,  sued  the  defend- 
ant, the  widow  of  said  Thomas,  who  occu- 
pies and  possesses  the  land  as  life  tenant 
under  said  will,  claiming  that  the  life  tenant 
has  committed  waste  upon  the  land. 

The  evidence  on  part  of  plaintiffs  tended  tc 
show  that,  since  defendant  had  entered  od 
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tbe  property  as  life  tenant  under  tbe  wUI, 
sbe  had  sold  a  lot  of  timber  for  cross-ties, 
receiving  pay  therefor,  also  some  cordtrood 
and  saw  stocks,  this  last  to  a  small  amount, 
and  which  had  been  paid  for  by  labor  done 
on  the  estate  by  the  purchaser.  Some  of  the 
witnesses  testified  that  tbe  permanent  dam- 
age done  to  the  property  by  the  sale  and  re- 
moval of  this  timber  would  amount  to  $76 
or  $100,.  but  the  evidence  did  not  show  that 
defendant  had  realized  more  than  940  or  $50 
from  said  sale.  On  examination  in  chief 
and  cross-examination  of  plaintiffs'  witness- 
es, it  appeared  that  defendant,  while  in  pos- 
session of  her  present  estate,  had  made  s<Hne 
repairs  on  the  property,  had  reconstructed 
a  cotton  house  worth  from  $12  to  $25,  the 
estimates  of  the  witnesses  varying  as  to  its 
value;  that,  at  another  time,  she  bad  re- 
built an  old  tobacco  bam  which  bad  fallen, 
using  as  part  the  old  timbers,  and  had  also 
built  and  repaired  some  fencing  on  the  prop- 
erty, the  value  of  these  improvements  being 
under  $50.  The  court,  among  other  things, 
charged  the  Jury: 

"Tou  will  consider  the  evidence  you  have 
here  from  the  witness  stand  and  say  whether 
or  not  the  plaintiffs  have  satisfied  you  by  tbe 
greater  weight  of  the  evidence;  and  that  does 
not  mean  the  greater  number  of  witnesses,  but 
that  carries  to  your  hearts  and  minds  the  great- 
er amount  of  conviction.  If  in  tliat  way  tbe 
plaintiffs  have  satisfied  yon  that  she  sold  more 
wood  and  timber  off  that  land  than  she  applied 
to  repairing  and  keeping  up  the  farm  and  build- 
ings, then  you  sbould  answer  the  first  issue 
'I«8,'  otherwise  answer  it  'No.' " 

PlalntlfF  excepted.  There  was  verdict  for 
defendant  on  the  Issue  as  to  commission  of 
waste.  ■  Judgment,  and  plaintiff  excepted  and 
appealed. 

Hoyle  &  Hoyle,  of  Sanford,  for  appellants. 

B.  H.  Hayes,  of  Plttsboro,  for  appellee. 

HOKE,  J.     [t]  In  Norrls  v.  Laws,  180  N. 

C.  604,  64  S.  E.  501,  the  definition  of  waste 
as  recognized  at  common  law  Is  given  as  fol- 
lows: 

"A  spoil  or  destruction,  done  or  permitted 
with  respect  to  lands,  houses,  gardens,  trees  or 
other  corporeal  hereditaments,  by  the  tenant 
thereof,  to  the  prejudice  of  him  in  reversion  or 
remainder  or,  in  other  words,  to  the  lasting 
ininry  of  the  inheritance." 

Definitions  substantially  similar  are  ap- 
proved in  Sherrill  v.  Connor,  107  N.  C.  630, 
le  S.  B.  588,  and  King  v.  Miller.  99  N.  O. 
684,  6  S.  E.  660,  where  waste  la  said  to  be  ft 
"spoiling  or  destroying  of  the  estate,  with 
respect  to  buildings,  wOod,  or  soil,  to  the 
lasting  injury  of  the  inheritance." 

[2]  While  these  definitions  are  still  regard- 
ed as  sufficiently  descriptive,  as  shown  in  the 
decisions  referred  to  and  others  of  like  kind 
here  and  elsewhere,  in  adapting  the  general 
principle  to  conditions  existent  In  this  coun- 
try, the  acts  which  constitute  waste  have 
been  variously  modified,  until  it  has  come  to 
be  established  that  a  tenant,  as  a  general 
rule,  may  do  what  Is  required  for  the  proper 


enjoymoit  of  his  estate  to  tbe  extent  that 
his  acts  and  management  are  sanctioned  by 
good  husbandry  in  the' locality  where  the  land 
Is  situated,  having  regard,  also,  to  the  Condi- 
tion, and  which  do  not  cause  a  substantial  in- 
jury to  the  inheritance.  Norrls  v.  Laws, 
Sherrill  v.  Connor,  King  v.  Miller,  supra; 
I^mbeth  v.  Warner,  55  N.  C.  165;  Shine  v. 
Wilcox,  21  N.  C.  631;  Ballentine  v.  Poynei 
and  Wife,  8  N.  C.  110;  Sheppard  v.  Sheppard, 
3  N.  O.  382;  Rutherford  v.  Wilson,  05  Ark. 
246,  120  S.  W.  634,  37  I*  B.  A.  (N.  S.)  763; 
Anderson  v.  Cowan,  125  Iowa,  269,  101  N.  W. 
92,  68  L.  R.  A.  641.  106  Am.  St.  Rep.  303. 

In  King  V.  Miller,  the  position  is  stated  as 
follows: 

"While,  In  Its  essential  elements,-  waste  is  the 
same  in  this  country  and  in  England,  being  s 
spoil  or  destruction  of  houses,  trees,  etc,  to 
the  permanent  injury  of  the  inheritance^  yet,  in 
respect  to  acts  which  constitute  waste,  the  rules 
are  not  the  same.  Here  an  act  is  not  waste  in 
law  which  is  not  waste  in  fact.  The  real  and 
important  inquiry,  in  snch  cases,  is:  Has  the 
land  been  abasedj  daring  the  life  tenant's  occu- 
pancy, by  a  spoliation  unwarranted  by  the  us- 
age of  pradent  husbandmen  in  respect  to  their 
own  property,  to  the  impairment  of  it,  as  a 
whole,  in  value?" 

In  Sherrlll's  Case,  Avery,  Judge,  delivering 
the  opinion,  said: 

"While  the  courts  of  this  country  have  gen- 
erally adhered  to  the  old  detinition  of  waste  that 
we  have  already  given,  they  have  as  uniformly 
maintained  that  what  is  permanent  injury  to 
the  inheritance  must,  of  necessity,  depend  often 
upon  the  circumstances  attending  a  particular 
case,  and, that  rules  laid  down  in  England,  for 
determining  what  acts  constituted  waste  there, 
were  not  always  applicable  in  a  new  country, 
where  the  same  acts  might  prove  beneficial,  in- 
stead of  detrimental,  to  'the  inheiitance.  Gas- 
ton, Judge,  in  Shine  v.  Wilcox,  21  N.  O.  631, 
says:  'While  our  ancestors  brought  over  to 
this  country  the  principles  of  the  common  law, 
these  were  nevertheless  accommodated  to  their 
new  condition.  It  would  have  been  absurd  to 
holdt  that  the  clearing  of  the  forest,  so  as  to 
fit  it  for  the  habitation  and  use  of  man,  was 
waste.  •  ♦  ♦  We  also  hold  that  the  turning 
out  of  exhausted  land  is  not  waste.'  The  court, 
in  that  case,  reached  the  conclusion  that  it  was 
for  the  jury  to  determine  whether,  in  clearing 
additional  land  or  turning  oat  that  which  had 
been  exhausted,  the  tenant  for  life  aeted  as  a 
prudent  owner  in  fee  would  have  done,  had  he 
been  cultivating  the  land  for  a  support  or  for 
profit.  Substantially  the  same  reasoning  is 
adopted  in  other  cases  decided  before  and  since 
that  opinion  was  delivered,  here  and  in  other ' 
states.'^ 

And  in  Norrls  v.  Laws  Associate  Justice 
Walker  thus  succinctly  states  the  principle: 

"We  have  held  that  what  is  a  permanent  in- 
jury to  the  inheritance  must  often  depend  upon 
the  facts  and  circumstances  of  the  particular 
case  under  consideration,  and  the  jury  must 
determine,  under  proper  Instructions  from  the 
court,  whether  the  tenant  for  life,  in  what  he 
has  done  or  omitted  to  do,  has  acted  with  tbe 
same  care  as  a  prudent  owner  of  the  fee  would 
have  exercised  if  he  had  been  in  possession,  cul- 
tivating or  using  the  land  for  a  support  or  for 
profit" 

[3-6]  In  the  practical  application  of  tfao 
doctrine,  as  it  now  prevails,  and  under  the 
restrictions  and  limitations  as  Indicated,  a 
tenant  has  been  allowed  to  dear  land  requir- 
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ed  for  tbe  proper  enjoyment  of  his  estate, 
and,  where  he  may  clear,  it  seems  that  he 
may  sell  the  timber  for  his  own  benefit  Un- 
der hla  lilght  of  common  of  estovers,  to  wit, 
housebote,  plowbote,  and  haybote,  he  may 
cut  sufficient  timber  to  repair  the  necessary 
buildings  already  on  the  premises  and  for 
fuel;  (2  for  miiMng  and  repairing  imple- 
ments of  husbandry;  and  (3)  for  repairing 
fences  and  hedges.  Parkins  v.  Coze,  3  N.  C. 
839;  Anderson  v.  Cowan,  snpra.  Bat  the  gen- 
eral rule  is  that  the  standing  timber  grow- 
ing on  land  is  considered  a  part  of  inher- 
itance, and  a  tenant  Is  never  allowed  to 
cut  and  sell  timber  therefrom  merely  for  his 
own  profit  (Dorsey  et  aL  v.  Moore  et  aL,  100 
N.  0.  41,  6  S.  E.  270;  Miles  v.  Miles,  32  M.  H. 
147,  64  Am.  Dec.  362),  and.  In  case  he  has 
done  this  in  violation  of  the  rights  of  the  re- 
mainderman or  reversioner,  he  may  not  re- 
coup or  set  off  against  such  a  demand  the 
costs  or  profits  from  repairs  or  improvements 
made  by  him  at  another  time.  Morehouse  v. 
Cotheal,  22  N.  J.  Law,  621.  It  may  be  that 
the  cutting  and  selling  of  timber  by  a  tenant 
for  the  present  purpose  of  making  necessary 
repairs  on  buildings  already  on  the  premises 
can,  at  times,  be  sustained.  Such  a  course 
seems  to  have  been  approved  in  a  few  cases, 
as  in  Loomls  v.  Wilbur,  5  Mason,  13,  15  B'ed. 
Caa.  No.  8498,  where  Justice  Story  states 
the  proposition  as  foUows: 

'If  the  cutting  down'of  the  timber  was  with- 
out any  intention  o{  repairs,  but  for  sale  gen- 
erally, the  act  itself  would  doubtless  -be  waste ; 
and,  if  so,  it  would  not  be  purged  or  its  char- 
acter changed,  by  a  subsequent  application  of 
the  proceeds  to  repairs.  But  if  the  cutting 
down  and  sale  were  originally  for  the  purpose 
«f  repairs,  and  the  sale  was  an  economical  mode 
«f  making  the  repairs,  and  the  most  for  the 
•benefit  of  all  concerned,  and  the  proceeds  were 
bona  fide  applied  for  the  purpose,  in  pursuance 
of  the  original  intention,  it  does  not  appear  to 
me  to  be  possible  that  such  a  cutting  dowif  and 
sale  can  be  waste.  It  would  be  repugnant  to 
the  principles  of  common  sense,  that  the  tenant 
should  be  obliged  to  make  the  repairs  in  the 
way  most  expensive  and  injurious  to  the  es- 
tate." 

Notwithstanding  the  closing  sentences  of 
the  learned  jndge,  or  rather  in  correct  Inter- 
pretation of  entire  excerpt.  If  such  a  privi- 
lege can  be  upheld  at  all.  It  Is  only  in  very 
exceptional  instances,  and  it  must  be  made  to 
appear  that  the  cutting  and  sale  was  with  a 
present  view  of  making  needed  repairs;  that 
the  proceeds  have  been  honestly  expended  for 
such  purpose;  and  that.no  substantial  injury 
to  the  inheritance  has  been  caused,  or,  as 
said  in  the  statement,  "that  It  is  most  for  the 
benefit  of  all  concerned."  Pursuant  to  these 
authorities,  we  must  hold  that  there  was  er- 
ror in  the  directions  given  the  jury,  on  the 
present  trial.  There  was  no  evidence  offered 
that  the  cutting  and  sale  of  this  timber,  on 
the  part  of  the  widow,  was  with  the  purpose 
of  making  needed  repairs,  or  that  the  pro- 
ceeds were  expended  for  any  such  purpose. 
On  the  contrary,  the  defendant  has  been  al- 


lowed to  justify  for  an  act  that  ordinarily 
constitutes  waste  by  showing  in  a  general 
and  indefinite  way  that,  during  her  tenancy, 
she  has  expended  for  repairs  an  amount  fully 
equal  to  the  value  of  the  timber  sold.  On 
the  record  as  It  now  appears,  the  defendant. 
In  selling  the  timber  for  cross-ties,  etc,  has 
prima  fade  committed  an  act  of  waste,  and, 
before  she  can  be  excused,  it  Is  Incumbent 
upon  her  to  show,  as  heretofore  intimated, 
that  the  cutting  and  sale  of  the  timber  was 
with  the  present  view  of  making  necessary 
repairs  on  the  property;  that  the  proceeds 
were  honestly  expended  for  the  purpose;  and 
that  such  a  course  was  in  accordance  with 
good  husbandry  and  caused  no  substantial 
damage  to  the  inheritance. 

There  is  error  entitling  plaintiffs  to  a  new 
trial  of  the  cause;  and  it  Is  so  ordered. 

New  trlaL 

(M7  N.  C.  1) 
BICE  V.  NOBFOLK-SOUTHEBN  B.  CO. 
(No.  171.) 

(Supreme  Court  of  North   Carolina.     Oct.  7, 
1914.) 

1.  PLBADINO  (i  420*)— CO)(Pt.AINT— AXEND- 
lUCNT. 

Where  a  complaint  against  a  railroad  com- 
pany for  damages  reaulting  from  the  sickness  of 
plaintifTs  children  from  malaria,  alleged  to 
have  been  caused  by  the  obstruction  of  surface 
water  by  defendant  s  embankment,  was  amend- 
ed so  as  to  base  plaintiff's  right  to  recover  on 
defendant's  failure  to  keep  open  a  drain  con- 
structed in  the  embankment  in  1911,  any  valid 
objection  to  the  amendment  of  the  comidaint 
was  waived  by  defendant's  fiUng  an  amended 
answer,  taking  issue  on  the  complaint  as  amend- 
ed, which  was  the  only  issue  submitted  to  the 
jury. 

[Ei.  Note.— For  other  cases. ,  see  Pleading, 
Cent  Dig.  §§  1408-1412;   Dec.  Dig.  |  420.»] 

2.  Watebs  and  Watbb  Coubses  (J  119*)— 
Obstbuction  of  Subfack  Watbb— Sickness 
Resulting— Becovebt  of  Dauaqes. 

Where  a  railroad  company  permitted  a  tile 
drain  through  its  embankment  to  become  dog- 

?ed,  resulting  in  obstructing  the  flow  of  aur- 
ace  water,  causing  plaintiffs  children  to  be- 
come sick  with*  malaria,  plaintiff  was  entitled 
to  recover  the  damages  sustained. 

(Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f}  131-134;  Dec 
Dig.  I  119.»] 

3.  Watebs  and  Wat«b  Coubses  (5  128*)— 
Surface  Wateb— Obstbuction- Damaoes— 
Evidence. 

In  an  action  for  obstruction  of  surface 
water  by  clogging  of  a  drain  through  defend- 
ant's railroad  embankment,  evidence  that  the 
obstructed  water  caused  sickness  to  plaintiff's 
children  was  admissible. 

(Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ||  139,  141,  142; 
Dec.  Dig.  I  126.*] 

4.  Witnesses  (|  280*)— Oboss-Bxaxination 
— FOBM  of  Questions. 

In  an  action  for  damage  resulting  from  the 
obstruction  of  surface  water  by  the  clogging  of 
a  drain  through  defendant's  right  of  way  em- 
bankment, the  qnestion,  "If  you  clean  that 
sewer  out,  will  it  drain  the  land?"  was  compe- 
tent 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  988,  990-993;   Dec  Dig.  f  280.*) 
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5.  Parent  and  Child  ({  7*)— Pebsonai-  In- 
jintizB— Sickness  or  (^ild— Loss  or  Sebt- 

ICES. 

Where  plaintiff's  boys,  aged  13,  16,  and 
18,  respectively,  were  made  sick  by  malaria 
alleired  to  have  resulted  from  the  obstruction  of 
a  drain  through  defendant's  right  of  way  em- 
bankment, and  the  children  were  incapacitated 
to  render  any  service  for  several  weeks,  the 
jury  was  entitled  to  make  an  allowance  to 
plaintiff  for  the  value  of  the  children's  services, 
though  there  was  no  evidence  of  any  special 
services  rendered  by  them  to  their  parents. 

[Bid.  Note. — For  other  cases,  see  Parent  and 
ChUd,  Cent  Dig.  {|  72,  86-99 ;   Dec.  Dig.  8  7.»] 

6.  Tmai.  (S  311*)— Questions  fob  Jubt— 
Mattebs  of  Comuon  Enowledok— Skbticx 
OF  Children. 

In  an  action  for  sickness  of  plaintiff's  boys, 
aged  13,  16,  and  18,  respectively,  as  the  result 
^  the  obstruction  of  a  drain  through  defend- 
ant's right  of  way  embankment,  the  value  of 
the  services  of  such  children  around  their  home 
was  a  matter  of  common  knowledge,  which  the 
jury  was  entitled  to  find  without  proof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  789;   Dec.  Dig.  |  311. •] 

7.  Btidencb  (I  623*)— ExPEBT  Testimony- 
Subjects. 

The  reasonable  value  of  the  services  of  cer- 
tain minor  children  about  home  is  not  a  proper 
subject  of  expert  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2331 ;   Dec.  Dig.  S  623.*] 

Appeal  from  Superior  Court,  Carteret 
County;    Daniels,   Judge. 

Action  by  William  J.  Rice  against  the  Nor- 
folk-Southern Railroad  Company.  Judgment 
for  plalntur,  and  defendant  appeals.  Af- 
firmed. 

Moore  ft  Dunn,  of  New  Bern,  and  J.  F. 
Duncan,  of  Beaufort,  for  appellant.  Aber^ 
nethy  &  Davis  and  C.  B,  Wheatley,  all  of 
Beaufort,  for  appellee. 

CLABK,  O.  J.  The  defendant's  roadbed 
was  constructed  at  this  point  in  1906.  By  rea- 
son of  the  embankment  in  the  defendant's 
track  in  front  of  plaintUTs  house  surface 
water  was  ponded  back  under  the  house.  To 
relieve  this  the  defendant  put  a  tile  drain 
in  this  embankment  In  1910.  Before  the  em- 
bankment was  placed  there,  there  was  a  nat- 
ural drainage  of  the  surface  water.  The 
tOe  drain  at  first  took  the  water  off.  After- 
wards in  1911  it  became  clogged,  ponding 
water  under  the  house,  with  the  result,  as 
witnesses  testified,  of  causing  plaintiff's 
children  to  have  malarial  fever.  There  was 
evidence  of  the  cost  of  the  doctor's  bill  and 
medicine  and  plaintiff's  loss  of  the  services 
of  his  children,  who  were  13, 16,  and  18  years 
of  age,  respectively. 

[1]  The  original  complaint  was  based  upon 
damages  sustained  by  the  construction  of  the 
embankment  in  1906.  By  the  amended  com- 
plaint the  cause  of  action  was  based  upon 
the  failure  to  keep  the  pipe  open  since  May, 
1911,  and  the  damages  caused  thereby.  The 
demurrer  ore  tenus  was  properly  overruled. 
If  there  had  been  any  valid  objection  to 
amending  the  complaint,  It  had  been  waived 


by  the  amended  answer,  which  had  been  fil- 
ed, and  the  court  ruled  that  only  such  dam- 
ages could  be  recovered  as  resulted  to  the 
plaintiff  by  the  stoppage  of  the  drain  under 
the  roadbed  as  alleged  in  the  amended  com- 
plaint The  Issues  submitted  were  not  for 
damages  from  the  original  construction  of 
the  embankment,  but  whether  "the  defend- 
ant negligently  failed  to  keep  open  and  main- 
tain the  drain  pipe  as  alleged  in  the  amend- 
ed complaint,"  and  "if  so,  what  amount  of 
damages  the  plaintiff  was  entitled  to  recover 
by  reason  thereof." 

[2]  This  action  can  be  maintained  as  was 
held  in  Duval  v.  Railroad,  161  N.  C.  448,  77 
S.  E.  311,  and  cases  there  cited.  The  action 
Is  not  for  damages  from  the  original  con- 
struction of  the  roadbed  or  permanent  In- 
juries  which  would  be  barred  in  five  years, 
but  is  for  the  subsequent  injury  caused  by 
failing  to  keep  the  tile  drain  open. 

Exceptions  2  to  9  are  to  the  testimony 
relative  to  the  drain  pipe  being  allowed  to 
clog  up,  and  the  damages  sustained  there- 
by. This  was  clearly  competent  Duval  v. 
Bailrond,  supra. 

[3]  Exceptions  10  to  18  are  to  the  testi- 
mony that  the  sickness  of  the  boys,  the  plain- 
tUTs children,  was  caused  by  the  ponding 
of  the  water,  and  was  competent  Exceptions 
4  and  16,  for  the  refusal  to  nonsuit,  need 
not  be  considered.  Exceptions  17,  18,  19,  24, 
and  25  are  to  the  refusal  of  instructions 
prayed  by  the  defendant  for  the  purpose  of 
raising  the  question  as  to  plaintiff's  right  to 
recover  upon  the  evldoioe  in  this  case,  and 
likewise  require  no  discussion.  There  was 
the  testimony  of  the  physician  that  the  pond- 
ed water  bred  mosquitoes  whose  bite  caused 
malaria. 

[4]  Exception  16  was  to  the  refusal  of  the 
court  to  exclude  the  following  question  asked 
on  cross-examination,  "If  you  clean  that 
sewer  out,  will  It  drain  the  land?"  We  see 
no  error  In  admitting  the  question. 

[E]  Exceptions  21,  22,  and  23  are  to  the 
refusal  of  the  Instruction  asked: 

"The  jury  conld  not  consider  any  element  ot 
damage  save  and  except  the  expenses  incurred 
by  plaintiff  for  medicine  and  expenses." 

It  was  alleged  and  shown  that  the  three 
boys,  sons  of  the  plaintiff,  were  incapacitat- 
ed from  rendering  any  services  for  several 
weeks.  These  boys  were  13, 16,  and  18  years 
of  age.  They  weite  before  the  Jury,  and 
while  there  was  no  evidence  of  any  special 
services  rendered  by  them  to  their  parents, 
the  value  of  their  loss  of  time  was  a  matter 
to  be  taken  into  consideration  by  the  Jury. 

Exception  26  was  abandoned,  and  excep- 
tion 27  was  because  the  court  charged  the 
jury  that  the  plaintiff  must  satisfy  them, 
"upon  the  greater  weight  of  the  evidence  of 
every  essential  fact  necessary  to  prove  his 
case,  that  this  drainway  was  put  in  by  the 
railroad,  and  that  they  failed  to  maintain 
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and  keep  It  in  proper  order,  and  tbat  by  its 
failure  in  this  duty  the  water  was  caused  to 
be  ponded  on  the  premises  of  the  plaintiff. 
If  GO  satisfied,  to  answer  the  first  issue, 
'Tea.'"  We  do  not  see  why  the  d^endant 
should  object  to  this  charge. 

[S]  Exception  28  was  because  the  court 
charged  the  jury: 

"You  can  take  into  consideration  your  own 
personal  observation  of  the  children  who  have 
been  exhibited  as  to  their  earning  capacity,  to- 
gether with  all  the  evidence  in  the  case  about 
what  the  children  did  and  what  their  services 
would  be  worth  to  the  father  during  the  five 
weeks  they  were  sick.  Whatever  you  find  them 
to  be  worth,  you  will  add  to  the  amount  of 
damages,  if  any  yon  may  find,  under  the  second 
issue.  Xoa  are  also  to  consider  whether  their 
earning  have  been  diminished  as  a  result  of 
their  sickness." 

It  does  not  appear  that  the  children  were 
hired  out,  and  what  would  be  the  reasonable 
value  of  their  services  around  the  home  was 
a  matter  of  common  knowledge,  of  which  the 
jury  could  judge.  It  was  not  a  matter  of  ex- 
pert  testimony. 

[7]  It  Is  now  the  accepted  doctrine  of  the 
medical  profession  that  malaria  is  transmit- 
ted by  the  bite  of  8  certain  kind  of  mosqui- 
to, anopheles,  and  that  these  mosquitoes  are 
bred  in  standing  water.  The  learned  coun- 
sel for  the  defendant  expressed  his  belief 
that  mosquitoes  were  only  bred  in  running 
water,  and  doubted  the  correctness  of  the 
doctrine  that  malaria  was  transmitted  by 
their  bite.  But  there  was  the  testimony 
of  the  physician  to  this  effect,  and  the  court 
properly  left  the  matter,  being  one  of  tact 
upon  the  testimony,  to  the  jury.  Indeed 
there  was  no  evidence  to  the  contrary. 

The  other  exceptions  are  merely  formal.  In- 
deed the  controversy  seems  to  have  been  al- 
most entirely  over  the  facts.  We  find  no 
error  In  the  exceptions  as  to  the  law. 

No  error. 

(Xm  N.  C.  676)  •— «=" 

McKINNBT  ▼,  MATTHEWS.     (No.  148.) 

(Supreme   Court  of  North  Carolina.     Oct  7, 
1914.) 

1.  WOBDS    AKD    PHBASBS— "TlMBBB"— "LOM- 

BKB." 

There  is  a  marked  distinction  between  the 
terms  "timber"  and  "lumber."  The  word  "tim- 
ber" has  an  enlarged  or  restricted  sense,  ac- 
cording to  tlie  connection  in  which  it  is  employ- 
ed. It  may  refer  to  standing  trees  or  stems,  or 
trunks  of  trees  cut  and  shaped  for  use  in  the 
etection  of  buildings  or  other  structures,  and 
not  mannfactnred  into  lulnber  within  the  or^ 
dinary  meaning  of  the  word  "lumber."  It  does 
not  ordinarily  refer  to  the  articles  manufactured 
therefrom,  such  as  shingles,  laths,  fence  rails,  or 
railroad  ties.  "Lumber"  is  timber  sawed  or  split 
for  use  in  building ;  that  is,  the  manufactured 
product  of  logs. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Timber, 
Lumber.] 

2.  Logs  and   Looqino  (|  84*)— Acnow  ow 

TiMBKB  OONTBACT  —  InSTBUOTIONS  —  Evi- 
DXNCE. 

Where,  in  an  action  for  the  price  of  lumber. 
it  appeared  that  the  price  was  to  be  determined 


under  the  contract  by  measurement  of  the  lum- 
ber cut,  it  was  error  to  instruct  that  plaintiS 
was  entitled  to  recover  for  the  whole  log,  in- 
cluding the  sawdast  and  slabs. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Cent  Dig.  SS  104-111 ;   Dec.  Dig.  f  34.*] 

8.  Customs  and  Usaoes  (|  19*)— Acnon  or 

TmBBB  CoNTBACi— Evidence. 

In  an  action  to  recover  the  contract  price 
of  lumber,  it  was  competent  to  prove  that  it 
was  customary  under  such  contracts  to  measure 
the  lumber  cut  and, not  the  whole  log,  as  pbun- 
tiS  contended. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  ${  41-43,  45,  46;   Dec.  Dig. 

4.  CoNTBAcre  (I  237*)— StTFFi.rannTAi.  Okal 

CONXBAOT— SumCIEKOT  OF  CONSIDEBATION. 

A  mutual  oral  promise  of  the  parties  to  a 
lumber  contract  that  they  would  settle  by  the 
lumber  tallies  of  the  house  to  which  the  Inm- 
ber  was  shipped,  together  with  a  mutual  sur- 
render of  rights  under  the  original  contract 
and  a  waiver  of  the  right  to  keep  accurate  ac- 
counts of  the  timber  cut  and  the  lumber  shipped, 
constituted  a  sufficient  oonsideraUon  for  a  sup- 
plemental oral  agreement 

[Ed.  Note.— For  other  cases,  see  Contracts 
Cent  Dig.  U  1119-1122;    Dec.  Dig.  |  237.*] 

6.  Evidence  (g  446*)— Paboi^-Supfixmental 

Aoree:ment. 

The  parol  evidence  rule  does  not  prevent 
proof  of  an  oral  agreement  executed  to  modify 
a  prior  written  contract 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  II  2052-2065;    Dec  Dig.  |  445.*J 
a.  Evidence  (I  445*)— Pabol  Evidenok— Sup- 

PI.EMENTAL  GONTBACT. 

In  an  action  for  the  price  of  lumber,  evi- 
dence of  a  supplemental  parol  agreement  that 
the  aipount  of  lumber  should  be  determined 
from  the  tallies  of  the  house  to  which  it  was 
shipped  was  admissible,  even  though  such  agree- 
ment was  not  supported  by  a  sufficient  consider- 
ation, to  explain  defendant's  failure  to  keep 
accurate  accounts  of  the  timber  cut 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  II  2052-2065;   Dec  Dig.  |  445.*] 

Appeal  from  Superior  Court,  Harnett 
County;  Peebles,  Judge. 

Action  by  L.  D.  McKinney  against  T.  B. 
Matthews.  From  a  judgment  for  plaintitf, 
defendant  appeals.    New  trial  ordered. 

This  is  an  action  to  recover  money  alleg- 
ed to  be  due  on  a  contract  for  cutting  cer- 
tain timber  by  the  defendant  on  the  plain- 
tiff's land,  and  the  controversy  Is  as  to  the 
quantity  of  timber  cut 

The  case  on  appeal  states  that  Uie  plain- 
tiff alleged  in  his  complaint  that  the  "plain- 
tiff entered  into  a  contract  with  the  defend- 
ant to  sell  to  the  defendant  the  timber  upon 
certain  of  the  plaintiff's  land,  at  the  price  of 
$2  per  1,000  feet  of  lumber."  And  this  waa 
admitted  by  defendant's  answer.  The  plain- 
tiff offered  evidence  that  tended  to  show 
that,  from  a  measurement  of  the  stumps, 
laps,  and  trees  after  the  cutting,  and  count- 
ing the  number  of  lo^  taken,  that  the  de- 
fendant cut  and  removed  from  plaintiff's  land 
464,088  feet  of  lumber,  and  that  the  defend- 
ant had  not  paid  him  for  but  328,731  feet, 
and  that  the  said  measurement  was  based 
upon  a  generally  recognized  rule  of  measur- 
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tag  lumber  by  what  Is  known  aa  "log  meaa- 
nre." 

The  defendant  offered  evidence  that  tended 
to  show  that,  after  the  making  of  the  origi- 
nal contract  (which  was  In  writing)  between 
the  plalntlfl  and  the  defendant,  It  was  agreed 
between  them  that  they  shoald  settle  for 
the  timber  in  accordance  with  the  lumber 
tallies  of  the  concern  to  whom  he  ship- 
ped the  lamber,  and  the  defendant  testified 
that  the  20  tallies  which  were  Introduced 
by  blm,  which  aggregated  328,731  feet,  were 
the  bills  or  tallies  which  he  and  plaintiff  had 
agreed  to  settle  by,  and  defendant  testified 
that  actual  measure  of  the  lumber  would  be 
more  than  "log  measure,"  and  the  plaintiff 
denied  this  agreement,  and  upon  this  point 
faia  honor  charged  the  Jury  as  follows: 

"This  contract  set  up  in  the  complaint  and 
admitted  in  the  answer  sold  the  trees  at  $2  a 
thousand.  After  that  contract  was  made,  the 
defendant  says  that  the  plaintiS  asreed  to  take 
the  invoices — the  countersalea  of  the  lumber- 
men to  whom  he  sold  the  lumber.  That  was 
made  after  the  other  contract  wai  made,  and 
there  is  no  consideration  moving  for  it,  and 
the  plaintiff  is  enUtied  to  recover  $2  a  thousand, 
log  measure,  including  the  sawdust  that  was  cut 
out  by  the  sawi  and  the  slabs— the  outside 
that  you  cut  off  in  order  to  make  a  sill." 

To  which  charge  the  defendant  excepted. 
His  honor  charged  the  Jury  in  part  as  fol- 
lows: 

"Now,  it  was  the  duty  of  the  defendant  when 
he  bought  that  timber  by  the  thousand  to  have 
had  the  timber  measured  when  every  stick  of 
that  timber  was  brought  to  his  mill;  it  was 
his  duty  to  have  it  mea^red  and  make  a  memr 
orandum  of  it,  because  Mr.  McKinney,  the  plain- 
tiS, bad  intrusted  him  with  keeping  an  account 
of  it  He  admitted  that  he  did  not  do  that; 
but  be  says  he  shipped  tlie  timber  to  a  firm  in 
Raleigh ;  that  the  returns  of  that  firm  showed 
that  he  shipped  them  328,731  feet  Some  of  it, 
he  said,  was  planed.  He  admits  that  he  kept 
no  account  of  the  logs;  did  not  measure  any 
of  them ;  and  he  put  on  two  or  three  men  that 
said  tbey  went  there  and  estimated  it  and  they 
estimsted  it  by  just  walking  through,  and  not 
<!onntiDg  the  trees  nor  measuriug  any  of  them,  at 
250,000  feet  The  plaintiS  put  on  two  men,  who 
went  theie  witii  bun  and  measured  the  stumps, 
■and  then  to  tiie  lap  where  it  was  cut  off,  and 
took,  ag  near  as  tbey  could,  an  average  of  the 
trees,  and  then  averaged  it,  and  there  were  1,464 
trees,  and  that  the  trees  averaged  317  feet  to  the 
tree.  It  is  for  you  to  say  which  is  the  more 
accurate  way  of  measuring  timber,  which  is  the 
roost  reliable,  to  go  there  and  measure  the 
stumps,  or  to  go  and  walk  through  the  woods, 
and  not  count  the  trees  or  measure  them." 

To  the  foregoing  charge  the  defendant  «z- 
•cepts. 

"When  you  go  to  consider  the  testimony  of 
the  defendant  you  have  a  right  to  consider  for 
what  it  is  worth  the  fact  that  be  did  not  keep 
an  accurate  account  of  this  lumber." 

To  the  forgoing  charge  tbe  defendant  ez- 
■cepta 

There  was  a  Judgment  In  fiiTor  of  the 
plaintiff,  and  the  defendant  excited  and 
Appealed. 

Chat).  Ross,  of  Ulllngton,  for  appellant. 
BL  r.  Young,  of  Dunn,  for  appellee. 


ALLBN,  J.  The  contract  of  the  plaintiff 
is  to  sell  the  timber  on  certain  land  to  be 
paid  for  at  the  rate  of  $2  per  1,000  feet  of 
lumber,  and  the  evidence  of  the  plaintiff  is 
directed  to  proof  of  the  quantity  of  lumber 
cut. 

[1]  There  is  a  weU-marked  distinction  be- 
tween the  terms  "timber"  and  "lumber." 

"The  word  'timber'  has  an  enlarged  or  re- 
stricted sense,  according  to  the  connection  in 
which  it  is  employed.  It  may  refer  to  stand- 
ing trees  or  to  stems  or  trunks  of  trees  cut  and 
shaped  for  use  in  the  erection  of  buildings  or 
other  structures,  and  not  manufactured  into 
lumber  within  the  ordinary  meaning  of  the  word 
'lumber.'  It  does  not  ordinarily  refer  to  the 
articles  manufactured  therefrom,  such  as  shin- 
gles, laths,  fence  rails,  or  railroad  ties.  Lum- 
ber is  timber  sawed  or  split  for  use  in  build- 
ing; that  is,  the  manufactured  product  of 
logs."     26  Cyc.  1546. 

"Slabs  are  not  included  within  a  statute  giv- 
ing a  lien  on  the  'lumber  and  timber'  for  serv- 
ices in  cutting  logs.  Engi  v.  HardelL  123  Wis. 
407[100N.  W.  1046]." 

[2]  It  follows,  therefore,  aa  the  purchase 
price  is  determined  under  the  contract  by 
the  measurement  of  the  lumber  cut,  the  man- 
ufactured article,  it  was  error  to  charge  the 
jury  that  the  plaintiff  was  entitied  to  recover 
for  the  whole  log,  including  the  sawdust 
cut  out  by  the  saws  and  the  slabs. 

[3]  If,  however,  the  parties  had  not  agreed 
that  the  purchase  price  should  be  determined 
by  the  measurement  of  lumber,  the  instruc- 
tion would  still  be  erroneous,  as  it  was  com- 
petent to  prove  the  custom  and  the  standard 
ordinarily  prevailing  under  such  contracts, 
and  that  this  was  not  in  accordance  with 
the  contention  of  the  plaintiff.  25  Cyc.  1660 ; 
I^ardlson  v.  L.  Co.,  136  N.  C.  174,  48  S.  B.  588. 

[4,  (]  It  was  also  erroneous  to  Instruct  the 
Jury  that  there  was  no  consideration  for  the 
agreement  between  the  defendant  and  the 
plalntlfl,  made  subsequent  to  the  original 
contract,  to  take  the  invoices  of  the  sales  of 
the  lumber  as  the  means  of  determining  the 
quantity  of  lumber  cut  The  evidence  of  this 
agreement  Is  not  objectionable  as  varying  a 
written  contract  by  parol,  as  the  agreement 
testified  to  was  subsequent  to  the  original 
contract  Harris  ▼.  Murphy,  119  N.  C.  34, 
25  S.  B.  706,  66  Am.  St  Rep.  656;  Freeman 
V.  Bell,  160  N.  C.  148,  63  S.  B.  682. 

In  the  last  case  cited,  the  court  says: 

"It  is  well  settled  that  the  rule  that  parol 
evidence  will  not  be  admitted  to  contradict  or 
modify  a  written  contract  does  not  apply  where 
the  modification  takes  place  after  the  execution 
of  the  contract"— citing  Adams  v.  Battle,  125 
N.  C.  153,  34  8.  B.  245;  Harris  r.  Murphy, 
119  N.  O.  84,  25  S.  B.  708.  56  Am.  St  Bep. 
656. 

Nor  Is  the  agreement  without  consideration 
to  support  it  Adams  v.  Battie,  126  N.  C. 
158,  34  S.  B.  245;  LipwAuta  r.  Weatherly, 
140  N.  C.  368,  63  8.  B.  132;  Institute  t.  Me- 
bane,  166  N.  C.  650,  81  S.  B.  1020. 

In  the  last  of  these  cases  it  was  held  tlrnt 
a  valuable  consideration  may  consist  either 
in  some  right,  Interest,  or  benefit  accruing 
to  the  one  party,  or  some  forbearance^  det- 
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rlment,  loss,  or  reeponslbillty  given,  suffered, 
or  undertaken  by  tbe  otlier,  and  that  a  wair- 
er  of  any  legal  right  at  the  request  of  any 
party  la  a  sufficient  consideration  for  a  pro- 
mise, and  In  the  Llpschutz  Case  It  Is  said 
by  the  court: 

"It  is  well  settled  that  a  contract  may  be  dis- 
charged by  an  express  agreement  that  it  shall 
no  longer  bind  either  party.  This  is  usually 
and  correctly  termed  a  rescission.  It  is  equal- 
ly well  settled  that  such  an  agreement,  to  oper^ 
ate  as  a  discharge,  must  be  supported  by  a 
yaluable  consideration,  which  may  be  either  a 
payment  in  money,  something  of  value,  or  by  a 
release  of  mutual  obligations  arising  out  of  the 
contract.  In  Brown  v.  Lumber  Co.,  117  N.  C. 
287  [23  8.  B.  253],  it  is  said:  'When  the  con- 
tract is  wholly  executory,  a  mere  agreement  be- 
tween the  parties  that  it  shall  no  longer  bind 
them  is  valid^  for  the  discbarge  .of  each  by  the 
other  from  his  liabilities  under  the  contract  is 
a  sufficient  consideration  for  the  promise  of  the 
other  to  forego  bis  rights.  •  •  •  If  a  con- 
tract has  been  executed  on  one  side,  an  agree- 
ment that  it  shall  no  longer  be  binding,  without 
more,  is  void  for  want  of  a  consideration. 
ClaA  on  Contracts,  418.  Of  the  several  meth- 
ods by  which  a  contract  may  be  discharged,  one 
is  by  substitution  of  a  new  contract,  the  terms 
of  which  differ  from  the  original.  In  such  cas- 
es the  release  of  the  obligations  of  the  old  and 
the  substitution  of  new  obligations  constitute 
valuable  considerations.'  'It  is  also  now  well 
settled  that  ordinarily  a  written  contract,  before 
breach,  may  be  varied  by  a  subsequent  oral 
agreement,  made  on  a  sufficient  consideration, 
as  to  the  terms  of  it  which  are  to  be  observed 
in  the  future.  Such  a  subsequent  oral  agree- 
ment may  enlarge  the  time  of  performance,  or 
may  vary  other  terms  of  the  contract,  or  may 
waive  and  discharge  it  altogether.'  Hastings  v. 
Lovejoy,  140  Mass.  261  [2  N.  E.  776,  64  Am. 
Rep.  462].  In  McCreery  v.  Daj,  119  N.  Y.  1 
[23  N.  E.  196,  6  L.  R.  A.  503,  16  Am.  St.  Rep. 
798]  Andrews,  J.,  says:  'The  agreement  annul- 
ling the  prior  contract  is  supported  by  an  ade- 
quate consideration.  The  new  obligation  which 
G.  assumed  under  the  contract  of  October  25, 
1882,  was  alone  a  sufficient  consideration. 
There  was  a  consideration  also  in  the  mutual 
anreement  of  the  parties  to  the  prior  contract 
which  was  still  executory,  although  in  the  course 
of  performance,  to  discbarge  each  o^er  from 
reciprocal  obligations  thereunder  and  to  sub- 
stitute a  new  and  different  agreement  in  place 
thereof  " 

The  mutual  agreement  and  promise  of  the 
parties  to  settle  by  the  lumber  tallies  of  the 
house  to  which  the  lumber  was  shipped,  the 
mutual  surrender  of  rights  under  the  origi- 
nal contract,  and  a  waiver  of  the  right  to 
keep  accurate  accounts  of  the  tlmt>er  cut 
and  of  the  lumber  shipped  furnish  a  suffi- 
cient consideration  under  these  authorities. 
In  Porter  v.  Brldgers,  132  N.  C.  93,  43  S. 
E.  661,  evidence  of  an  agreement  of  the  same 
character  as  that  Introduced  In  this  case 
was  received  and  acted  upon,  and,  while  the 
fact  Is  not  clearly  stated,  the  agreement  re- 
lied on  must  have  been  subsequent  to  the 
original  contract,  as  it  was  made  between  the 
plaintiff,  a  party  to  the  original  contract, 
and  the  defendant,  who  was  not  a  party  to, 
but  an  assignee  of  the  original  contract 

[•]  The  evidence  of  the  agreement  was 
competent  for  another  purpose,  although  not 
supported  by  a  valuable  consideration,  and 


I  that  Is  as  explanatory  of  the  failure  of  the 
I  defendant  to  keep  accurate  accounts  as  the 
timber  was  cut  and  its  effect  for  this  purpose 
was  destroyed  by  the  charge. 

If,  as  his  honor  charged,  It  was  competent 
for  the  Jury  to  consider  the  failure  of  the 
defendant  to  keep  accounts  of  the  timber 
cut  as  a  drcnmstance  against  him,  surely 
it  was  competent  for  him  to  say  that  he  did 
not .  keep  the  accounts  because  it  was  un- 
necessary to  do  so  under  his  agreement  with 
the  plaintiff  to  settle  by  the  tallica 

For  the  errors  pointed  out  a  new  trial  Is 
ordered. 
New  trlaL 


'  (166  N.  C.  6ffi) 

STEELE  T.  GRANT.    (No.  143.) 
(Supreme  Court  of  North  Carolina.     Oct.  7, 
1914.) 

1.  Masteb  ANn  Servant  (§§  101,  102*)— Sato 
Appliances  and  Place  to  Work— Dutt  of 
Masteb— Deleoation  of  Pebfobmance. 

The  master's  duty  to  furnish  bis  servant 

with  safe  appliances  and  a  safe  place  in  which 

to  work,  tbouKh  not  amounting  to  a  guarantee 

t  of  the  sen-ant's  safety,  requires  that  reasonable 

I  care  and  precaution  be  taken  to  secure  safety. 

[Ed.  Note. — For  other  oases,  see  Master  and 

Servant,  Cent.  Dig.  {{  135,  171,  174,  178-184, 

192;  Dec.  Dig.  SS  101, 102.»] 

2.  Mastbb  and  Sbbvart  (|  108*)— Injdbt  to 
Sbbvant— Neolioencb  or  GobhpIiOT^— Del- 
egation or  Pebfobmance. 

In  an  action  against  an  employer  for  in- 
juries, it  is  no  defense  that  the  injury  was  due 
to  the  negligence  of  a  fellow  servant  in  failing 
to  perform  the  duty,  delegated  to  him  by  de- 
fendant, to  exercise  reasonable  care  to  furnish 
suitable  appliances  and  provide  a  reasonably 
safe  place  in  which  to  work;  that  duty  not 
being  one  which  can  be  avoided  by  a  delegation 
of  performance  to  others. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  176;   Dec.  Dig.  i  103.*] 

3.  Masteb  and  Servant  (St  101,  102*)— Safe 
Appliances  and  Placb— Dott  of  Masteb— 
Pebfobuancb. 

The  master's  duty  to  furnish  safe  appli- 
ances and  a  place  to  work  is  discharged  where 
be  exercises  reasonable  care  in  furnishing  suita- 
ble and  adequate  machinery  and  apparatus,  with 
a  reasonably  safe  place  in  which  to  work,  and 
maintains  uem  in  sudi  condition  as  to  afford 
reasonable  protection  to  the  servant  against  in- 
Jury. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  H  135,  171,  174,  178-184. 
192;  Dec.  Dig.  {{  101,  102.*] 

4.  Master  and  Servant  ($  286*) — Injttbt  to 
Sbbvant— LtABiLrrT— Question   fob   Jubt. 

Where,  in  a  carpenter's  action  for  injuries 
from  the  falling  of  the  headblock  at  the  top  of 
an  elevator,  it  appeared  that,  on  bis  sugeestinR 
to  defendant's  foreman  that  the  headblock  was 
insufficiently  supported,  the  foreman  had  in- 
sisted on  leaving  It  as  it  then  was  while  cer- 
tain work  was  being  done,  and  had  assured 
plaintiff  that  the  elevator  would  not  be  moved, 
m  which  case  plaintiff  would  have  been  in  no 
danger  of  injury,  and  where  the  accident  was 
caused  by  the  moving  of  the  elevator  by  some 
person  unknown,  the  qnestion  of  defendant's  lia- 
bility was  for  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  1001.  1006.  1008,  1010- 
1015,  1017-1033.  1036-1042,  1044,  1046-1050: 
Dec.  Dig.  {  286.*] 
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6.  Master  and  SebvaiJt  B  201*>— Injtjbt  to 

SeBVANT— NBOUGKNOB— LXABIUTT   OF  B£ab- 
TEB. 

Negligence  of  the  master,  co-operadng  with 
negligence  of  bia  employe's  fellow  servant  or  of 
a  stranger,  will,  though  onW  a  contributing 
cause,  render  the  master  liable  for  consequen- 
tial injuries  to  the  employ^. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f|  616-684;    Dec.  Dig.  { 

6.  Masteb  awd  Servant  (i  186*)— Iwjtjbt  to 
Servani^— Neoi,ioencb  or  Feixow  Skbvant 
— LiABrLiTT  OF  Master. 

A  master  Is  liable  for  injuries  from  the 
negligence  of  a  fellow  servant  occupying  such  a 
relation  to  the  injured  party  or  to  his  employ- 
ment as  to  make  his  negligence  the  negligence 
of  the  master. 

[ESd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  386-121;  Dec.  Dig.  | 
185.*] 

7.  Master  and  Servant  (J  185*)— Inxdry  to 
Sbbvant— Nonpbbfobuance  of  Deucoatbd 
Dtmr. 

Where  the  defective  condition  of  an  eleva- 
tor is  called  to  the  attention  of  the  master's 
foreman,  and  he,  or  one  to  whom  he  has  in- 
trusted the  master's  duty  to  cure  the  defect, 
neglects  such  duty,  the  master  is  liable  for 
consequential  injuries  to  an  employ^ 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $g  386-121;  Dec.  Dig.  { 
185.*] 

8.  Masteb  and  Sebvant  (|  221*)— Injubt  to 
Sbbvant— Sate  Place  to  Work— Promise 
of  Forbuan. 

Where  the  master's  foreman,  on  his  atten- 
tion being  called  by  an  employe  to  the  defective 
shafting  of  an  elevator,  promises  that  the  em- 
ploye's position  at  his  work  will  not  be  made 
dangerous  thereby  and  that  the  elevator  will 
not  be  moved,  the  master  is  liable  for  injuries 
to  the  employii  due  to  the  giving  way  of  the  de- 
fective shafting  on  the  elevator  being  moved  by 
some  person  unknown. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §|  638-640,  642-645 ;  Dec. 
Dig.  i  221,*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty ;    Peebles,    Judge. 

Action  by  T.  C.  Steele  against  H.  L.  Grant 
From  Judgment  for  plaintift,  defendant  ap- 
peals.   No  error. 

GlIiIs  action  waa  brought  to  recover  dam- 
ages for  Injuries  sustained  by  the  negli- 
gence of  defendant  The  plalntilT,  T.  C. 
Steele,  was,  on  the  9th  day  of  September, 
1913,  engaged  as  a  carpenter  in  the  con- 
struction of  a  five-story  re-enforced  concrete 
building  for  H.  L.  Grant,  defendant,  in  the 
city  of  Goldsbora  Steele  is  a  carpenter  by 
trade,  with  several  years'  experience,  and 
had  been  at  work  on  this  building  since  July 
1,  1913.  An  elevator  was  used  for  conveying 
the  material  up  on  the  building  as  it  pro- 
gressed, and  for  taking  trash  down,  and 
plaintiff  had  helped  to  build  this  elevator 
shaft  On  the  day  before  the  Injury  plain- 
tiff was  told  to  raise  the  headblock  of  the 
elevator  above  the  fifth  fioor  of  the  build- 
ing 80  as  to  get  ready  to  pour  the  cement  for 
the  fifth  floor.  On  the  morning  of  the  In- 
jury plaintiff,  with  others,  was  engaged  in 


putting  in  the  cut-off  plank  on  the  fifth  floor 
under  or  near  the  headblock  which  plaintiff 
had  helped  to  raise  the  afternoon  before. 
In  putting  In  thla  cut-off  plank.  It  seems  to 
have  been  necessary  to  remove  one  of  the 
braces  which  was  In  the  way,  and  plain- 
tiff sent  a  negro  down  below  to  nail  on  an- 
other brace,  so  that  he,  plaintiff,  could  re- 
move the  brace  that  was  binding  the  eleva- 
tor cable,  and  release  the  cable.  After  that 
had  been  done,  and  while  plaintiff  was  in 
the  act  of  putting  In  the  cut-off  plank,  one 
end  of  this  same  headblock  fell,  struck 
plaintiff,  and  caused  the  injury  complained 
of.  When  the  headblock  had  been  removed 
so  as  to  permit  of  the  work  in  hand  being 
done,  Bailey,  the  foreman  of  carpenters,  had 
his  attention  directed  by  plaintiff  to  the  dan- 
gerous condition  of  the  headblock,  if  left 
to  rest  upon  the  stiff  knee,  if  the  elevator 
should  be  moved,  and  suggested  propping 
it  with  a  lower  headblock  or  the  one  under- 
neath it,  but  Bailey  refused  to  let  him  brace 
It  in  that  way,  so  that  it  would  be  safe  in 
any  emergency  and  ordered  him  "to  do  what 
he  had  been  told  to  do,"  promising  him  that 
the  elevator  should  not  be  moveO,  In  which 
case  plaintiff's  position  would  have  been  a 
safe  onei  The  elevator  was  moved,  and  thn 
headblodt  swung  around  and  caught  plain- 
tiff, severely  Injuring  his  leg  and  foot,  and 
causing  him  great  pain  and  suffering,  and 
seriously  Impairing  the  usefulness  of  his  leg 
and  foot  the  injury  being  a  permanent  one. 

Plaintiff  testified: 

"I  was  at  work  on  Grant  Building  on  or 
about  the  9th  day  of  September,  1913.  I  was 
injured  on  that  morning  between  the  hours  of 
9  and  10  o'clock.  I  went  to  put  in  a  cut-oS 
plank  on  the  fifth  floor,  where  the  accident  was, 
where  I  got  hurt  (Here  elevator  model  was 
ezhibitedO  lliis  elevator  was  constructed  as 
mostly  all  elevators  are.  On  the  morning  that 
I  went  to  work  to  put  in  the  cut-oSf  plank  right 
here  in  that  floor,  the  cut-off  plank  was  to  be 
raised  4  inches  above  that  floor.  Gut-off  board 
is  where  the  concrete  is  poured,  and  to  hold  the 
concrete.  That  was  raised  4  inches  above  this 
floor  on  the  morning.  This  headblock  had  been 
raised  the  evening  before.  That  went  here. 
There  was  a  little  brace  that  was  underneath 
here  (attached  to  form  a  stiff  knee)  to  hold  this 
4x4  before  the  head  block  was  raised.  The  head- 
block  was  resting  on  the  floor  the  evening  before 
it  was  raised  temporarily,  and  this  brace  I 
put  there  to  hold  that  (the  stiff  knee).  We  had 
to  have  this  4x4  (stiff  knee)  braced  so  that  we 
could  lift  this  (the  headblock)  up  and  then  brace 
it  after  it  was  raised.  The  next  morning  I 
had  to  have  this  brace  removed,  and  therefore, 
I  sent  a  negro  down  below  there  to  nail  on 
this  brace  so  I  could  release  Uie  cable  here  in 
this  brace  in  front  After  that  was  done,  and 
while  I  was  in  the  act  of  putting  in  that  cut- 
off, the  headblock,  the  first  I  knew  of,  it  was 
coming  down  on  me.  I  didn't  know  the  ele- 
vator was  in  use.  I  didn't  know  they  were 
using  the  elevator.  It  was  raised  temporarily 
here,  and  we  were  not  to  use  it  This  elevator 
was  constructed  as  follows:  Those  were  thf 
guides  that  went  to  the  basement  where  they 
rested  on  solid  foundation.  These  guides  all  the 
way  up  were  thoroughly  braced  and  nailed  se- 
cure. Then  the  headblock  here  (that  is,  the  sup- 
porting headblock) — the  first  headblock  that  held 
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the  guides  Ib  posltioit— wen  bolted  In  tbei«  On 
the  guides)  with  four  bolts  running  clean  throokb 
80,  and  fastened  securely.  It  being  perfectly 
secure  with  that  faeadblock  (the  supporting  head- 
block)  raised  under  this  (the  headbloetc),  but  to 
take  that  headblock  out  from  under  there  and 
raise  this  headblock  with  the  shives  in  it  above 
this  post,  this  stiff  knee  in  there  would  not  be 
safe,  as  this  post  here  (guide  post)  didn't  come 
up  any  further  than  this  (fifth)  floor,  right  here, 
but  to  take  this  headblock  (supporting  bead- 
block)  and  raise  it  up  under  there,  then  that 
holds  that  (the  headblock  containing  the  pul- 
leys or  shives)  and  supports  that,  and  relieves 
the  weight  on  this  4x4  (stifE  knee).  Tou  can 
then  brace  them  all  the  way  around  here.  There 
was  only  one  brace  on  this  on  the  morning 
that  I  went  there  to  put  in  the  cut-of(  plank. 
This  headblock  was  not  raised  as  it  is  now. 
I  went  to  do  this  work  under  the  direction  of 
the  forejoan.  I  suggested  to  him  to  raise  this 
headblock  under  this  as  it  is  now.  He  told  me 
it  was  not  necessary,  as  he  was  the  foreman, 
and  I  would  do  what  I  was  told  there.  The 
foreman  was '  Bill  Bailey.  The  evening  before 
this  headblock  was  resting  right  across  here,  on 
this  floor  here.  It  was  in  our  way.  We  bad 
to  put  in  that  cnt-ofF,  and  had  to  raise  it  tem- 
porarily to  get  it  out  of  the  way.  They  were 
all  in  a  rush  there  to  ^et  the  floor  poured.  All 
the  hands  had  something  to  do,  and  tfais  had 
to  be  raised.  It  was  raised  up  on  this  stiff  knee 
here.  There  was  no  post  up  there  to  make  it 
secure.  I  stated  that  I  was  doing  this  work  un- 
der the  direction  of  Mr.  Bailey.  Mr.  Bailey  was 
carpenters'  foreman.  He  directed  me  to  raise 
the  headblock  on  Monday  evening,  September 
the  8th.  After  we  raised  the  headblock  in  the 
position  that  it  is  now,  I  went  to  Mr.  Bailey 
and  asked  him  could  I  raise  the  other  headblock 
under  this  one  to  support  it,  and  he  told  me  it 
was  unnecessary;  it  was  only  raised  tempo- 
rarily. I  understood  him  to  say,  at  the  time,  it 
would  not  be  operated  in  the  condition  it  was 
at  the  time  It  fell.  It  would  have  been  perfectly 
safe,  and  would  ^ot  have  fallen  if  it  bad  not 
been  put  In  use.  On  that  evening  Bob  Lee,  la- 
bor foreman,  was  told  by  Bailey,  in  my  pres- 
ence, the  elevator  was  in.no  condition  to  use, 
and  instructed  him  not  to  use  It.  He  (Lee)  was 
working  on  the  third  floor,  cleaning  up  trash. 
On  the  morning  that  I  started  to  work  to  put 
in  this  cnt-oGF,  I  went  to  Mr.  Bailey  and  asked 
him  if  the  elevator  was  going  to  be  used.  He 
said  it  was  not;  they  were  not  going  to  use 
the  elevator  that  morning.  I  went  over  there 
to  fix  it  and  started  to  work.  I  had  been  at 
work  half  an  hour  when  It  fell.  There  was  no 
defect  in  the  construction  of  the  elevator.  The 
defect  was  when  it  was  raised  temporarily,  as 
the  position  it  now  stands  in.  If  this  headblock 
had  been  raised  up  under  here,  where  it  should 
have  been,  it  would  have  been  safe.  There  is 
where  the  defect  was.  If  this  headblock  had 
been  raised  nnder  here,  and  then  bolted  as  down 
here,  there  was  no  possible  chance  for  that  to 
have  fallen,  but,  if  it  had  fallen,  it'  would  not 
have  caught  me ;  it  would  have  fallen  over  here, 
and  struck  the  floor,  and  not  toppled  over  here 
on  me.  It  was  this  stiff  knee  in  that  that  held 
it  up  there  at  the  time  it  fell.  It  was  all  that 
held  It  up.  I  didn't  send  anybodv  down  to 
knock  that  brace  off;  I  reached  aown  there 
and  took  it  off.  It  was  a  little  four-penny  nail. 
I  sent  him  down  to  nail  that  on  so  I  could 
knock  this  off.  I  Just  pulled  out  this  little  four- 
penny  nail  driven  halfway  in.  After  I  took 
this  brace  off  we  had  then  sawed  our  plank,  and 
I  was  starting  to  stick  this  in  here  when  the 
elevator  fell.  I  don't  know  how  long  it  was 
jifter  I  took  this  brace  off  before  the  elevator 
fell.  The  stiff  knee  gave  way  down  here  at 
this  place.  It  broke.  I  could  not  say  whether 
it  was  at  a  Joint  or  below.  I  saw  it  hanging 
down  there  after  it  was  done  (broken).  I  was 
in  so  much  misery  and  suffering  so  I  could  not 


tell  exactly  where  it  did  break.  I  could  see  the 
elevator  as  my  body  was  laying  over  there. 
The  stiff  knee  was  all  right  until  there  was 
weight  put  on  that  It  would  have  held  up 
that  headblock.  It  would  have  held  that  up, 
but  not  the  load  that  was  on  it.  It  was  safe  a 
plenty  to  have  held  the  headblock.  I  could  not 
tell  the  exact  position  of  the  stiff  knee.  I  was 
suffering  so  much.  I  did  not  see  the  condition 
after  I  was  taken  down." 

M.  H.  Moore  teetlfled: 

"I  was  at  work  as  a  carpenter  on  the  Grant 
Building  on  the  morning  of  the  9th  of  Septem- 
ber. I  was  nearby  at  the  time  of  the  injury. 
On  the  evening  before  the  Injury  occurred  on 
the  0th  I  heard  something  said  between  Steele 
and  Bailey  about  the  elevator.  I  could  not  say 
word  for  word;  I  know  there  was  something 
said.  The  substance  of  It  was  that  Bailey  told 
plaintiff  that  the  elevator  was  not  safe  for  opet^ 
ation.  I  could  not  be  positive  who  he  was 
speaking  to ;  they  were  all  there  together.  Mr. 
Lee  is  the  labor  foreman,  best  I  understood  it ; 
he  had  charge  of  that  part  of  It.  That  stiii 
knee  in  here,  that  one  that  had  been  pieced, 
broke,  and  the  headblock  swung  around  gate 
fashion  and  caught  Mr.  Steele,  and  he  was  lay- 
ing under  it  when  I  got  there.  We  tried  to 
raise  the  headblock  off  of  him,  and  could  not 
do  it,  and  called  to  the  edge  of  the  building  to 
the  engineer  to  lower  the  elevator,  so  that  we 
could  lift  the  headblock  off  of  Mr.  Steele.  This 
portion  of  the  elevator  at  the  time  would  weigh 
600  or  700  pounds.  I  did  not  notice  whether 
or  not  the  elevator  was  loaded  at  the  time." 

.There  was  testimony  of  a  medical  expert 
as  to  the  nature  and  extent  of  the  injuries. 
Defendant  introduced  no  testimony,  but  at 
the  close  of  plalntiers  he  moved  for  Judg> 
ment  of  nonsuit,  which  was  refused,  and  he 
excepted.  Verdict  and  Judgment  for  plain- 
tiff, and  appeal  by  defendant 

Oatouts  &  Herring,  of  Fayetteville,  and 
Geo.  B.  Hood,  of  Goldsboro,  for  appellant. 
B.  W.  HiU  and  W.  S.  O'B.  Robinson  ft  Son. 
all  of  Goldsboro,  for  appellee^ 

WALKER,  J.  (after  stating  the  facts  as 
above).  There  was  evidence  of  negligence  in 
this  case,  which  we  must  assume  was  prop- 
erly submitted  to  the  Jury  in  the  charge  of 
the  court,  as  the  latter  was  not  sent  up. 

[1,2]  The  general  rule  as  to  the  duty  of 
the  master  in  respect  to  the  place  of  his  serv- 
ant's work,  and  tools  and  appliances  fur- 
nished to  him  for  the  purpose  of  doing  the 
work,  and  as  to  structures  which  he  is  en- 
gaged in  erecting,  was  conceded,  and  may 
be  thus  formulated:  The  duty  of  the  master 
to  provide  reasonably  safe  tools,  machinery, 
and  place  to  work  does  not  go  to  the  extent 
of  a  guarantee  of  safety  to  the  employfi,  but 
does  require  that  reasonable  care  and  precau- 
tion be  taken  to  secure  safety,  and  this  obli- 
gation, which  Is  poiddve  and  primary,  can- 
not be  avoided  by  a  delegation  of  it  to  others 
for  its  performance. 

[3]  The  master's  duty,  though.  Is  discharg- 
ed if  he  does  exercise  reasonable  care  In 
furnishing  suitable  and  adequate  machinery 
and  apparatus  to  the  servant,  with  a  reason- 
ably safe  place  and  structures  in  and  about 
which  to  perform  the  work,  and  In  keeping 
and  maintaining  them  in  such  condition  as  to 
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afford  reasonable  protection  to  the  servant 
Ugalnst  Injury.  Railroad  v.  Herbert,  116  U. 
8.  e«,  e  Sup.  Ct  690,  29  li.  Ed.  755;  Gard- 
ner V.  Railroad,  160  U.  S.  849,  14  Sup.  Ct 
140,  3T  I*  Ed.  1107;  RaUroad  r.  Baugh,  149 
U.  a.  368,  13  Sup.  Ct  914,  87  L.  "Ei.  772; 
Steamship  Co.  v.  Merchant,  133  IT.  S.  375, 
10  Sup.  Ct  397,  33  L.  Ed.  656.  This  under- 
taking on  the  part  of  the  master  is  Implied 
from  the  contract  of  hiring.  Hough  v.  Rail- 
road, 100  U.  S.  213,  25  U  Ed.  612.  The  rule 
was  stated  and  applied  in  Mincey  ▼.  Rail- 
road Co.,  161  N.  O.  467,  77  8.  B.  673,  dtlng 
the  above  authorities,  and  it  has  been  fre- 
quently recognized  In  many  other  cases. 

[4]  The  difficulty  is  not  in  the  expression 
of  the  principle,  but  in  the  application  of  It 
to  any  given  statement  of  facts.  But  this 
case  does  not  present  any  such  diflScnlty,  as 
the  facts  are  simple  and  practically  uncon- 
troverted.  It  was  the  plain  duty  of  the  de- 
fendant when  plaintiff  was  ordered  to  work 
on  the  fifth  floor  of  the  house  he  was  then 
building,  to  see,  in  the  exercise  of  proper 
care,  that  he  had  a  reasonably  safe  place 
and  surroundings  for  the  performance  of  the 
task  assigned  to  him — viz.,  putting  in  the 
cut-off  plank  to  receive  the  concrete  and  bold 
it  It  is  hardly  necessary  to  argue  that  be 
failed  to  do  this ;  for,  construing  the  evidence 
most  favorably  for  the  plaintiff,  as  we  are 
required  to  do,  it  appears  that  the  headblock 
had  to  be  laised  in  order  to  do  the  work, 
and  it  was  accordingly  raised  and  placed  up- 
on the  stiff  knee.  Owing  to  the  nature  of  the 
latter,  this  produced  a  dangerous  condition, 
and  plaintiff  suggested  that  It  be  done  an- 
other, and  a  safe,  way,  but  his  suggestion 
was  not  heeded,  and  he  was  ordered  to  adopt 
the  dangerous  way,  with  the  promise  that 
he  would  be  protected  in  his  work  against 
Injury  from  the  headblock,  by  keeping  the 
elevator  still,  which,  if  it  had  been  done  as 
promised,  would  have  prevented  the  injury. 
But  the  elevator  was  moved,  and,  the  shafting 
or  stiff  knee  being  too  weak  to  support  and 
hold  the  headblock,  it  swung  around  and 
caught  the  plaintiff,  Infiictlng  the  injuries  of 
which  he  complains.  The  elevator  was  plac- 
•ed  there  to  be  used,  and  not  to  remain  idle. 
It  was  likely  to  be  started  at  almost  any 
moment,  unless  proper  precaution  was  taken 
to  prevent  it.  The  position  of  the  plaintiff 
was  safe  if  the  elevator  was  not  moved,  but 
by  reason  of  the  weakness  of  the  shaft  or 
stiff  knee,  it  was  rendered  dangerous  if  it 
was  moved.  So  we  have  a  case  where  the 
master  uses  a  defective  appliance  to  hold  up 
the  headblock  at  the  top  of  the  elevator,  and 
this  combines  with  the  negligence  or  willful- 
ness of  some  one  in  moving  the  elevator,  to 
cause  the  injury.  We  have  two  acts  of  negli- 
gence co-operating  to  produce  the  injury,  nei- 
ther one  of  which  would  have  done  so  with- 
out the  presence  of  the  other.  These  are  rea- 
sonable inferences  the  jury  might  have  made 
from  the  evidence,  as  it  now  is  presented, 
82S.E.-66 


and  they  were  propaly  allowed  to  pass  up- 
on it 

[!]  It  Is  a  familiar  principle  that  the  neg- 
ligence of  the  master,  when  uniting  with  some 
other  negligence,  and  the  two  together  direct- 
ly causing  the  Injury,  makes  the  master  lia- 
ble, even  though  his  negligence  was  only  a 
contributing  cause,  and  the  other  co-operat- 
ing negligence  was  that  ef  his  employe's  fel- 
low servant  or  of  a  stranger.  The  law  will 
not,  under  such  circumstances,  apportion  the 
liability,  but  requires  the  master  to  be  sure, 
when  one  of  his  servants  is  negligent  and  in- 
jures another  servant  In  the  same  employ- 
ment, that  he  is  free  from  culpable  blame; 
otherwise  the  law  will  hold  him  responsible 
to  the  injured  servant  as  much  so  as  if  his 
own  negligence  had  been  the  sole  cause  of  the 
injury.  Wade  v.  McLean  Contracting  Co., 
149  N.  C.  177,  62  S.  E.  019.  This  doctrine 
was  applied  in  that  case,  citing  12  Am.  & 
Eng.  Euc.  of  Law  (2d  Ed.)  p.  905,  where  it  is 
said: 

"It  is  a  familiar  principle  that  where  an  in- 
jury is  caused  by  the  concurring  neglieence  of 
two  persons,  either  or  both  may  be  held  re- 
sponsible. The  application  of  this  general  rule 
in  the  law  of  master  and  servant  is  not  affected 
by  the  fellow  servant  doctrine.  Where  the  neg- 
ligence of  the  master  Is  combined  with  the  neg- 
ligence of  a  fellow  servant  in  producing  the  in- 
jury, and  the  negligence  of  neither  is  alone  the 
sufficient  cause,  both  the  master  and  the  fel- 
low servant  are  liable,  and  the  injured  servant 
may  maintain  his  action  against  either  or  both 
together.  The  application  of  this  rule  occars 
mostly  in  cases  wbere  the  master  is  sued.  That 
a  master  is  liable  for  an  injury  to  his  servant 
caused  by  the  concurrent  negligence  of  himself 
and  a  fellow  servant,  but  which  would  not  have 
happened  had  the  master  performed  his  duty,  is 
clear;  it  is  only  wbere  the  negligence  of  a  fel- 
low servant  is  the  whole  cause  of  the  Ujury 
that  the  master  is  excused.  And,  while  contrib- 
utory negligence  may  relieve  a  master  from  lia- 
bility. It  mast  be  that  of  the  person  Injured ;  It 
is  immaterial  that  the  negligence  of  a  third  per- 
son contributed  to  the  Injury.  If,  therefore,  a 
servant  who  is  himself  free  from  negligence  re- 
ceives an  injury,  caused  in  part  by  the  negli- 
gence of  his  master,  or,  what  amounts  to  the 
same  thing,  of  a  servant  for  whose  negligence 
the  master  is  responsible,  and  In  part  by  that 
of  a  fellow  servant,  he  can  maintain  an  action 
against  his  master  for  such  injury." 

The  principle  has  found  frequeut  and 
varied  expression  in  the  books.  Where  a  sea- 
man was  killed  by  the  explosion  of  a  steam 
valve,  due  to  the  concurring  negligence  of  the 
master  in  arranging  the  pipe  to  which  it  was 
attached  in  an  unsafe  manner,  and  the  neg- 
ligence of  the  servant  in  opening  the  valve. 
It  has  been  held  that  the  master  was  liable. 
Southern  Pacific  v.  Da  Costa,  190  Fed.  689, 
111  C.  C.  A.  417. 

"A  master  Is  liable  for  the  injury  to  hia  serv- 
ant who  is  free  from  contributory  neglieenee, 
where  it  is  caused  by  the  concurrent  nepligenoe 
of  the  master,  or  his  vice  principal,  and  a  fel- 
low servant."    26  Cyc.  1302. 

A  servant  does  not  assimie  the  risk  from 
the  negligence  of  a  fellow  servant  augmented 
by  that  of  the  master.  Humphreys  v.  Ral- 
eigh C.  &  a  Co.  (W.  Va.)  80  S.  B.  803.    It 
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has  been  said  that,  while  an  employ^  cannot 
recover  for  personal  Injuries  If  tbe  negli- 
gence of  a  fellow  servant  was  the  proximate 
cause  of  the  Injury,  If  the  Injury  Is  caused 
by  the  employer's  negligence,  as  by  furnish- 
ing defective  machinery,  the  employ^  may 
recover  even  though  the  negligence  of  a  fel- 
low servant  was  a  contributory  cause  of  tbe 
Injury.  Healey  v.  Perkins  Machine  Co.,  216 
Mass.  76,  102  N.  E.  944.  It  has  also  been 
held  that  an  employe  can  recover  for  an  in- 
jury caused  by  the  negligence  of  his  employ- 
er in  providing  a  defective  angle  cock  on 
the  air  brake  hose  of  an  engine  about  which 
he  worked,  although  the  negligence  of  the 
engineer  In  moving  the  train  while  he  was 
between  the  cars  was  also  a  proximate  cause 
of  the  Injury.  Watson  v.  A.  O.  L.  Hallway 
Co.,  91  8.  C.  127,  74  S.  E.  121.  The  duty  of 
a  master  to  provide  reasonably  safe  tools 
and  machinery  and  place  to  work  does  not  go 
to  the  extent  of  a  guarantee  of  safety,  but 
does  require  that  reasonable  precautions  be 
taken  to  secure  safety;  and  this  obligation 
cannot  be  avoided  by  delegating  it  to  others. 
The  duty  of  exercising  reasonable  care  in 
furnishing  suitable  and  safe  machinery  and 
appliances,  and  keeping  them  in  repair,  is  a 
personal  obligation  which  the  master  cannot 
rid  himself  of  by  delegating  it  to  an  agent 
to  perform.  If,  Instead  of  himself  perform- 
ing the  positive  obligations  which  he  owes 
to  his  servants,  tbe  master  engages  another 
to  do  them  for  him,  he  Is  liable  for  the  neg- 
lect of  that  other,  which  is  the  neglect  of  the 
master  to  do  the  things  which  It  is  bis  duty 
to  perform.  It  therefore  follows  that  the 
duty  of  tbe  master  is  not  performed  by  tbe 
appointment  of  an  agent  to  supply  reasonably 
and  adequately  safe  instrumentalities  for  the 
servant,  but  he  Is  liable,  If  the  agent  falls 
to  do  so.  It  being  the  duty  of  the  master  to 
exercise  reasonable  care  to  furnish  suitable 
machinery  and  appliances  and  repair  and 
Inspect  the  same  in  proper  Instances,  and  to 
provide  a  reasonably  safe  place  in  which  to 
do  the  particular  work  assigned  to  his  serv- 
ant,^ he  cannot  Interpose  as  a  defense  to  an 
action  for  an  Injury  to  the  employ^  the  neg- 
lect of  another  servant  to  perform  that  du- 
ty for  him,  nor,  where  the  negligence  charged 
against  him  is  the  failure  to  supply  a  reasona- 
bly safe  place  to  work,  the  master  cannot  es- 
cape liability  upon  the  ground  that  a  particu- 
lar act  of  negligence  was  that  of  a  fellow 
servant.  The  negligence  of  the  latter  must  be 
unmixed  with  Us  own  In  order  that  his  plea 
can  be  available  to  him,  provided  the  negli- 
gence of  the  two  united  and  constituted  the 
proximate  cause  of  the  Injury.  These  prin- 
ciples are  fully  sustained  in  the  following 
cases:  B.  &  O.  R.  Co.  v.  Baugb,  149  U.  S. 
368,  13  Sup.  Ct  914,  87  L.  Ed.  772;  Hough 
V.  T.  &  P.  R.  Co.,  100  TJ.  S.  213,  25  L.  Ed. 
612;  N.  P.  R.  Co.  v.  Peterson,  162  U.  S.  346, 
16  Sup.  Ct.  843,  40  L.  Ed.  994;  U.  P.  R.  Co. 
V.  Snyder.  152  U.  S.  684,  14  Sup.  Ct  756,  38 


L.  Ed.  597;  N.  P.  B.  Co.  T.  Herbert,  116  V. 
S.  642,  6  Sup.  Ct  590,  29  I*  Bd.  755,  where 
the  subject  is  exhaustively  discussed.  -They 
are  also  approved  in  Barkley  v.  Waste  Co., 
147  N.  C.  585,  61  S.  B.  665;  Id.,  149  N.  C. 
287,  62  S.  E.  1073;  Tanner  v.  Lumber  Co., 
140  N.  C.  41ti,  63  8.  B.  287 ;  Avery  v.  Lumber 
Co.,  146  N.  G.  592,  60  S.  E.  646.  It  has  been 
held  by  us  that  this  duty  of  the  master  to 
exercise  due  care  In  furnishing  his  servant 
with  reasonably  safe  machines  and  Instru- 
mentalities with  which  to  do  the  work,  and 
a  reasonably  safe  place  in  which  to  perform 
it,  cannot  be  safely  neglected  by  him,  and 
his  failure  In  this  duty  exposes  the  employe 
"to  extraordinary  risks  and  hazards."  Moore 
V.  RaUroad  Co.,  141  N.  C.  Ill,  63  S.  B.  746. 
[8]  Tbe  master  is  not  only  liable  to  his 
servant  for  the  neglect  of  a  nonassignable 
duty — that  is,  one  that  Is  primary,  personal, 
and  positive,  and  for  the  neglect  of  bis  repre- 
sentative, If  he  delegates  it  and  for  bis  own 
neglect,  even  if  it  unites  with  that  of  a  fel- 
low servant,  causing  the  Injury — ^but  he  Is 
also  liable — 

"when  the  other  servant  occupies  such  a  rela- 
tion to  the  injured  partv,  or  to  his  employment, 
in  the  course  of  which  Qis  injury  was  received, 
as  to  make  the  negligence  of  such  servant  the 
negligence  of  the  employer."  Q.  S.  S,  Co.  v. 
Merchant.  133  U.  S.  37b,  10  Sup.  Ct.  397.  33 
L.  Ed.  656. 

The  principle  was  well  stated  and  applied 
In  N.  Pac  R.  v.  Peterson,  supra,  where  Jus- 
tice Feckham  said: 

"The  general  rule  U  that  those  entering  into 
the  service  of  a  common  master  become  thereby 
engaged  in  a  common  service  and  are  fellow 
servants,  and  prima  facie  the  common  master 
is  not  liable  for  the  negligence  of  one  of  hia 
servants  which  has  resulted  in  an  injury  to  a 
fellow  servant.  There  are,  however,  some  duties 
which  a  master  owes,  as  such,  to  a  servant  en- 
tering his  employment  He  owes  tbe  duty  to 
provide  such  servant  with  a  reasonably  safe 
place  to  work  in,  having  reference  to  the  char- 
acter of  the  employment  in  which  the  servant 
is  engaged.  He  also  owes  the  duty  of  providing 
reasonably  safe  tools,  appliances,  and  machin- 
ery for  the  accomplishment  of  the  work  neces- 
sary to  be  done.  He  must  exercise  proper  dili- 
gence in  the  employment  of  reasonably  safe 
and  competent  men  to  perform  their  respective 
duties,  and  it  has  been  held  In  many  states  that 
the  master  owes  tbe  farther  duty  of  adopting 
and  promulgating  safe  and  proper  rules  for 
the  conduct  of  his  business,  including  the  gov- 
ernment of  the  machinery  and  the  running  of 
trains  on  a  railroad  track.  If  the  master  be 
neglectful  in  any  of  these  matters.  It  is  a  neg- 
lect of  a  duty  which  he  personally  owes  to  his 
employ^,  and,  if  the  employ^  suffer  damage  on 
account  thereof,  the  master  is  liable.  If,  in- 
stead of  personally  performing  these  obliga- 
tions, the  master  engages  another  to  do  them 
for  him,  he  is  liable  for  the  neglect  of  that 
other,  which,  in  such  case,  is  not  the  neglect  of 
a  fellow  servant,  no  mattei  what  his  position 
as  to  other  matters,  but  is  the  neglect  of  the 
master  to  do  those  things  which  it  is  the 
duty  of  the  master  to  perform  as  such." 

[7]  Applying  this  well-settled  doctrine  to 
the  case  in  hand,  we  find  that  tbe  lift  di 
elevator  was  In  a  defective  condition,  whlcb 
was  called  to  the  attention  of  the  foreman. 
If  he,  or  any  subordinate  to  whom  he  intrust- 


Digitized  by 


Google 


S.O.) 


OLARKSOX  T.  SUPREME  LODOE  K.  P. 


1043 


ed  thla  primary  dnty  of  tbe  master  to  cnre 
the  defect  or  to  gnard  against  Its  evil  con- 
seqnences,  neglected  the  duty,  the  defendant, 
as  master,  was  responsible  Just  the  same  as 
If  he  had  been  personally  present  and  acting 
for  himself,  and  there  was  also  some  evi- 
dence from  which  the  jury  might  have  in- 
ferred that  Bailey,  the  foreman,  stood.  In 
his  relation  to  the  defendant,  as  a  vice  prin- 
cipal. 

[S]  But  there  was  superadded  to  the  de- 
fault of  the  master,  In  having  defective  shaft- 
ing, the  express  promise  of  the  foreman 
that  he  would  see .  to  It  that  the  servant's 
position  was  not  made  dangerous  thereby, 
while  be  was  engaged  In  performing  his  work. 
This  Is,  In  Its  legal  character  and  essence,  not 
unlike  a  promise  to  make  needed  repairs,  call- 
ed to  the  master's  attention  by  the  servant.  In 
which  case  the  rule  is  thus  stated  In  1  La- 
batt  on  Master  and  Servant  (Ed.  of  1904)  | 
421: 

"After  the  servant  has  shown  that  there  has 
been  a  promise,  actual  or  implied,  on  the  part 
of  the  master,  and  that  this  promise  amounts  to 
an  undertaking  to  remove,  not  only  a  danger, 
but  a  danger  by  which  he  himself  Is  threatened, 
be  still  has  the  onus  of  proving  that  the  induc- 
ing motive  of  his  continuance  in  the  employment 
was  his  reliance  upon  the  fulfillment  of  the 
promise.  Recovery  cannot  be  had  where  the 
only  reasonable  inference  from  the  testimony  is 
that  the  servant  continued  work,  not  because  he 
relied  on  the  master's  promise,  as  given,  but 
merely  because  of  an  expectation,  based  on  the 
defendant's  habit,  that  be  would  make  the  re- 
pairs in  question.  But  the  mere  fact  that  the 
servant  has  some  suspicion  that  the  master's  as- 
surances will  not  be  made  good  is  not  enough 
to  deprive  him  of  his  right  of  action.  When 
complaining,  of  defective  instrumentalities  or 
macninery  it  is  not  necessary  that,  the  servant 
shall  state  in  exact  words  that  he  apprehends 
danger  to  himself  by  reason  of  the  defects,  nor 
need  there  be  a  formal  notification  that  he  will 
leave  the  service  unless  the  defects  be  repaired 
or  remedied.  It  is  sufficient  if,  from  the  cir- 
cumstances of  the  case,  it  can  be  fairly  infer- 
red that  the  servant  is  complaining  on  his  own 
account,  and  that  he  was  induced  to  continue 
in  the  service  by  reason  of  the  promise." 

We  cannot,  therefore,'  say  that  there  was 
any  assumption  of  risk  or  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  As  the 
evidence  is  now  presented,  there  was  none. 
It  does  not  appear  who  moved  the  elevator; 
whether  it  was  done  by  Lee,  the  labor  fore- 
man, or  one  of  bis  subordinates,  or  by  a 
stranger.  In  the  view  we  take  of  the  case, 
it  can  make  no  material  difference  by  whom 
it  was  moved,  as  it  was  the  duty  of  the  mas- 
ter, who  had  made  the  promise  through  his 
representative,  to  use  due  care  in  protecting 
the  plaintiff,  while  at  his  work,  and  there  is 
evidence  that  this  was  not  done.  It  was 
held  in  Keating  v.  Hewatt,  212  Mass.  677, 
99  N.  E.  479,  a  case  much  like  this  one  In  its 
facts,  that  an  employer  is  responsible  for  in- 
jury to  an  employe  resulting  from  the  fore- 
man's negligent  failure  to  protect  the  em- 
pioy£  against  injury  at  a  machine,  after  as- 
saring  him  that  it  would  not  start  while  he 


was  working  at  it,  and  that  It  could  be 
found  by  the  Jury  that  the  injury  was  due 
solely  to  the  negligent  failure  of  the  fore- 
man to  secure  this  promised  protection  aft- 
er he  had  exposed  the  plalntiil  to  danger. 
For  such  negligence  of  the  foreman  the  em- 
ployer is  responsible.  Floettl  v.  Railroad  C!o., 
10  App.  Dlv.  308,  41  N.  I.  Supp.  792.  We 
said  recently  in  Lynch  r.  Railway  Co.,  164 
N.  O.  249,  80  S.  E.  173 : 

"In  Whiteon  v.  Wrenn  134  N.  C.  86  [46  S. 
E.  17],  the  master  bad  instructed  the  servant 
to  do  the  work  in  a  way  that  was  safe,  and  be 
elected  to  disobey  the  order  and  do  it  in  a  dan- 
gerous way,  and  we  held  that  he  could  not  re- 
cover for  the  injury  caused  by  a  departure  from 
his  Instructions,  because  the  fault  was  all  his 
own.  Not  so  bere,  but  the  contrary.  It  is 
the  converse  of  that  case.  The  servant  selected 
a  safe  method  of  doin^  the  work,  and  the  mas- 
ter ordered  him  to  desist  and  do  it  in  a  danger- 
ous way.  The  Injury  was  therefore  caused  by 
the  master's  fault,  and  fixes  him  with  responsi- 
bility for  It.  There  is  no  pretense  that  tho  serv- 
ant was  guilty  of  any  contributory  negligence, 
and  could  not  be  under  the  facts.  Orr  v.  Tele- 
phone Co..  132  N.  C.  601  [44  S.  B.  401]." 

That  case  was  approved,  at  the  same  term, 
in  Watson  v.  Railroad  Co.,  164  N.  G  176, 
80  S.  R  175. 

We  therefore  condnde  by  the  application 
of  well-settled  principles  of  the  law  mat  tne 
case  was  properly  submitted  to  the  jury. 
The  only  exception  taken  in  the  record  and 
discussed  in  the  brief  was  directed  against 
the  refusal  to  nonsuit,  and  that  matter,  as 
we  have  seen,  was  correctly  decided  by  the 
court,  in  almost  any  view  we  can  take  of  the 
evidence  for  the  plaintiff,  and  certainly  so 
when  we  adopt  the  most  favorable  one  to 
him. 

No  error. 

"==-'  (99  s.  c.  134) 

CLARESON  V.  SUPREME  LODGE  K.  P. 

MILLER  V.  SAME. 

(No.  8959.) 

(Supreme  Court  of  South  Carolina.    Sept  SO, 
1914.) 

1.  INSTTBANCB  (J  693*)— MUTUAL  BENEFIT  So- 
CIBTT— BT-LAW8  —  RiTLKS  —  RkQULATIONS 
— RBA80NABI.ENE8S. 

When  the  facts  are  undisputed,  whether  a 
by-law,  rule,  or  regulation  of  an  insurance  socie- 
ty is  reasonable  is  a  question  of  law  for  the 
court 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  I  1883 ;    Dec.  Dig.  |  693.*] 

2.  INBUBANCE  (I  603*)— MUTUAI,  BENEFIT  SO- 
OIBTT  —  Bt-LaWS  —  RKA80I(A>BLBRES8  — 
DCTEBMINATIOR. 

When  the  exercise  of  judgment  and  discre- 
tion is  vested  either  by  law  or  contract  in  an 
individual  or  governing  body  of  a  mutual  bene- 
fit socie^,  a  reservation  is  implied  that  it  must 
be  exercised  in  good  faith  and  reasonably,  and 
In  determining  whether  it  has  been  so  exercised 
the  court  will  not  substitute  its  judgment  for 
that  of  the  individual  or  body  vested  with  the 
discretion,  but  the  inquiry  is :  Does  the  unrea- 
sonableness of  the  action  so  clearly  appear  that 
reasonable  men  might  not  differ  with  reference 
thereto? 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  §  1833;   Dec  Dig.  (  693.»] 
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3.  iNBXTBAIfOB  (|  719*)— MtmTAI.  Benbitt  So- 
OBTT— InCBEABB  OT  BaTKS. 

Where  a  mutual  benefit  Insurance  society 
was  organized  to  furnish  insurance  at  coat,  and 
It  appeared  that  the  rates  it  was  charging  were 
so  low  as  to  peril  the  society's  existence,  the 
adoption  of  increased  rates,  which  were  no  high- 
er than  required  to  pay  the  actual  cost  of  car- 
rying the  risks  on  an  adequate  and  equitable 
.basis,  was  not  objectionable  as  unreasonable 
nor  as  violating  the  contract  rights  of  the  mem- 
bers. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  1 1855 ;  Dec.  Dig.  i  719.*] 

Appeal  from  Common  Pleaa  Circuit  Oonrt 
of  Richland  Coanty ;  Geo.  W.  Oage,  Judge. 

Actions  by  B.  McC.  Cflarkson  and  S.  L.  liOl- 
ler  against  the  Snpreme  Iiodge  Knights  of 
Pythias.  Judgment  for  plaintiff  in  eac^  case, 
and  defendant  appeals.    Reversed. 

Weston  ft  Aycock  and  J.  P.  Ooodrlcta,  all 
of  Columbia,  for  appellant  Barron,  Moore, 
Barron  ft  McKay,  and  W.  Anderson  Clarlison, 
all  of  Columbia,  for  respondents. 

HTDBICK,  J.  Plaintiffs  brought  these  ac- 
tions to  recover  the  premiums  which  they 
paid  to  defendant  on  their  policies  of  insur- 
ance, alleging  that,  on  January  1,  1911,  de- 
fendant breached  its  contracts  with  them  by 
unreasonably  increasing  the  rates,  and  de- 
claring their  policies  forfeited  because  they 
refused  to  pay  the  increased  rates. 

The  circuit  court  held  that  the  action  of 
defendant  in  establishing  the  new  rates  was 
taken  In  good  faith,  but  overruled  defendant's 
motion  for  a  directed  verdict,  based  on  the 
ground  that  the  rates  were  unreasonable,  and 
submitted  to  the  jury  the  question  whether 
the  rates  were  reasonable,  instructing  them 
that,  if  they  found  that  they  were  prohibltlTe, 
or  unnecessary,  or  arbitrary,  that  would 
make  them  unreasonable,  and  they  should 
find  for  plaintiffs.  Under  this  Instruction  the 
Jury  returned  verdicts  for  the  plaintiffs. 
From  the  judgments  entered  thereon,  defend- 
ant appealed.  The  cases  were  tried  together 
on  circuit  and  in  this  court. 

The  exceptions  impute  error  in  the  admis- 
sion of  evidence,  in  the  charge  as  to  the 
measure  of  damages,  and  in  the  refusal  of 
defendant's  motion  to  direct  the  verdicts.  If 
the  verdicts  should  have  been  directed  for 
defendant,  the  other  assignments  of  error  be- 
come speculative,  and  need  not  be  considered. 

Under  ^ts  charter,  constitution,  and  by- 
laws, the  power  to  do  what  was  done  Is  spe- 
dflcally  reserved  to  defendant,  and.  In  their 
contracts,  the  plaintiffs  expressly  agreed  to 
that  reservation.  Indeed,  they  do  not  now 
question  the  power  or  authority  of  defendant 
In  the  premises.  Their  sole  contention  Is  that 
the  action  taken  was  unnecessary,  arbitraty, 
and  unreasonable,  and  therefore  void.  De- 
fendant admits  that,  if  the  power  to  change 
the  rates  was  arbitrarily  or  unreasonably  ex- 
ercised, ihe  plaintiffs  were  not  bound  to  pay 
the  increased  rates,  and  the  forfeiture  of 
their  policies  cannot  be  sustained. 


The  question  of  paramount  Importance^ 
therefore,  is:  Was  the  power  nnreasooably 
ez«rclsedT  The  purpose  of  defendant  in  ot^ 
ganizlng  its  insurance  dq)artment  was  to 
give  its  membetB  life  Insurance  at  actual  cost 
A  brief  recital  of  its  efforts  to  do  this,  and 
the  results  thereof;  without  nnnecessaiy  or 
precise  detail,  may  make  the  issue  clearer. 

Tn  1877  two  classes  were  organized ;  in  the 
first,  certificates  for  $1,000  were  issued  to  eadi 
member ;  in  the  second,  they  were  for  $2,000 
each.  Death  claims  were  paid  by;  monthly 
assessments,  the  members  of  the  first  class 
paying  $1  each,  and  those  of  the  second  $2 
each,  without  regard  to  their  ages.  L«ter  a 
third  class  was  organized,  with  special  fea- 
tures and  privileges  which  need  not  be  men- 
tioned. This  plan  was  so  dcifectlve  that  It 
could  not  be  kept  up.  In  1884  the  fourth 
class  was  organized,  on  a  different  basis,  the 
members  being  rated  according  to  age  and 
amount  of  insurance  carried.  The  members 
of  the  other  classes  were  allowed  to  transfer 
to  the  fourth,  practically  without  restriction, 
except  as  to  the  rates,  which  were  based  on 
the  age  of  entry,  and  not  the  attained  age. 
Nearly  all  the  old  members  transferred  to  the 
fourth  class.  These  rates  were  too  low,  and 
in  1894  they  had  to  be  supplemented  by  the 
collection  of  dues  and  extra  assessments.  In 
1901  the  mortuary  fund  was  reduced  to  $8,- 
000,  while  the  unpaid  death  claims  amounted 
to  $500,000.  At  that  time,  the  rates  were 
again  increased,  but,  as  before,  the  members 
were  rated  at  the  age  of  entry.  The  result 
was  that,  in  some  Instances,  men  of  vastly 
different  ages  were  assessed  at  the  same  rate. 
To  illustrate:  Mr.  Clarkson  was  admitted,  in 
1885,  at  age  41,  and  Mr.  MUler,  in  18S3.  at 
age  40.  Under  the  rating  of  1901,  each  was 
assessed  at  his  age  of  entry!  though,  at  that 
time,  Mr.  Clarkson  was  57,  ahd  Mr.  Miller  48, 
and  Mr.  Clarkson's  rate  was  $1.85  per  thou- 
sand, while  Mr.  Miller's  was  $1.75,  although 
he  was  nine  years  younger.  Under  this  new 
rating,  the  department  appeared  for  a  time 
to  be  In  a  flourishing  condition,  and  a  con- 
siderable surplus  was  accumulated.  Bat  the 
prosperity  was  only  apparent  and  short  Uved. 
As  the  years  passed,  it  was  found  that  the 
mortuary  fund  was  diminishing  oat  of  safe 
proportion  to  the  death  rate  and  the  amount 
of  outstaifdlng  Insurance,  and,  at  the  rate  of 
diminution,  It  was  only  a  question  of  time 
when  it  would  be  insufBclent  to  pay  the  death 
claims.  In  this  extremity  the  defendant  em- 
ployed an  experienced  actuary,  who,  after  ex- 
amination and  investigation  of  its  insurance 
department,  advised  that  a  reratlng  upon  a  sd- 
entlSc  and  adequate  basis  was  absolutely  nec- 
essary to  preserve  its  life.  He  advised  far- 
ther that  this  rating  be  based  up<m  the  Amer- 
ican EJxperience  Table  of  Mortality,  with 
proper  addition  for  the  expense  of  adminis- 
tration. This  was  done,  in  1906,  by  organiz- 
ing the  fifth  class,  to  become  effectiTe  Jaua- 
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ary  1, 1007.  The  rates  were  fixed  as  suggest- 
ed, and,  to  prevent  the  accumulation  of  any 
unnecessary  surplus,  and  glre  the  members 
Insurance  at  actual  cost,  it  was  provided  that, 
at  the  end  of  each  year,  an  accounting  should 
be  had,  and  if  it  should  disclose  a  surplus 
equal  to  or  exceeding  one  or  more  assess- 
ments, such  surplus  was  to  be  distributed 
among  the  members  by  waiving  that  number 
of  assessments.  The  members  of  the  fourth 
class  were  urged  to  transfer  to  the  fifth,  and 
were  allowed  until  January  1, 1009,  to  do  so, 
without  expense  or  medical  examination,  but 
they  were  to  be  rated  at  their  attained  ages. 
A  great  majority  of  them  transferred,  but 
many  of  them,  plaintiffs  among  them,  finding 
that  their  rates  would  be  greatly  increased 
by  reason  of  their  Increased  age,  declined  to 
transfer.  Two  extra  assessments  were  levied 
on  the  fourth  class  in  1909,  and  three  in  1910. 
During  those  years  the  lapse  ratio  of  that 
class  increased  to  21.07  and  22.80  per  cent, 
as  against  6.35  and  5.09  for  the  years  1907 
and  1908.  In  August,  1910,  the  rates  of  the 
fourth  class  were  Increased,  to  become  etFec- 
tlve  January  1,  1011.  This  new  rating,  like 
that  of  the  fifth  class,  was  based  on  the 
American  Experience  Table  of  Mortality, 
with  adequate  expense  loading,  and  the  mem- 
bers were  rerated  at  their  attained  ages. 
^Provision  was  made  for  the  annual  dlstribn- 
tlon  of  any  unnecessary  surplus,  by  the  waiv- 
ing of  assessments,  as  in  the  fifth  class.  A 
number  of  options  were  offered  to  the  mem- 
beiB  of  the  fourth  class.  Among  them  were: 
(1)  To  continue  paying  the  old  rates  for  such 
period  as  said  rates  would  give  them  the 
same  protection,  using  the  standard  adopted 
as  the  basis  for  determining  the  cost  of  the 
insurance;  (2)  to  continue  paying  the  old 
rates,  and  scale  the  amount  of  their  insur- 
ance to  such  a  sum  as  those  rates  would  car- 
ry, according  to  said  standard;  (3)  to  con- 
tinue paying  the  old  rates,  and  allow  the  dif- 
ference between  the  old  and  new  rates  to  be 
charged  against  their  certificates  as  a  lien 
thereon,  the  deficiency, 'ascertained  according 
to  said  standard,  to  be  deducted  at  maturity. 

Under  the  several  schedules  mentioned,  the 
assessments  of  plnintifCs  per  thousand  were 
as  follows:  Mr.  Clarkson:  From  1885  to  1S94, 
$1.15;  from  1891  to  1901,  $1.20;  from  1901 
to  1911,  $1.85.  After  January  1,  1011,  his 
rate  was  raised  to  $7.35.  During  the  time 
that  be  was  insured  his  protection  cost  $515 
more  than  he  paid.  Mr.  Miller:  From  1893 
to  latter  part  of  1894,  $1.10;  from  1893  to 
1901,  $1.25;  from  1901  to  1011,  $1.75.  On 
January  1,  1911,  his  rate  was  raised  to  $4.65. 
At  these  rates  his  protection  cost  $182  lees 
than  be  paid. 

The  necessity  for  Increasing  the  rates  was 
explained  as  follows:  (1)  The  former  rates 
were  inadequate,  being  lower  than  those  fixed 
by  the  Experience  Tables  of  Mortality;  (2) 
no  provision  was  made  therein  for  the  ex- 
penses of  aditilnistration,  which  had  to  be 
deducted  from  the  fund  collected,   thereby 


still  further  Impairing  its  sufficiency  as  a 
mortuary  fund ;  (3)  the  defect  in  the  scheme, 
the  members  being  rated  at  their  age  of  en- 
try, instead  of  their  attained  ages;  (4)  the 
old  rates  contained  no  reserve  element. 

The  reserve  element  of  a  rate  is  to  pre- 
serve the  stability  of  the  rate,  and'prevent 
having  to  increase  it,  as  the  insured  grows 
older.  What  is  called  a  natural  premium 
increases  year  by  year  with  the  age  of  the 
insured,  but  the  level  premium  remains  the 
same,  because  the  amount  collected  at  first 
Is  more  than  is  actually  necessary  to  pay  for 
his  protection  at  his  then  age,  but,  if  he  lives 
out  his  expectancy,  it  would  be  less  at  the 
end  than  would  be  necessary.  But  the  great- 
er amount  at  the  beginning  (called  the  re- 
serve element),  with  the  assumed  interest, 
prevents  the  necessity  of  any  subsequent  in- 
crease. 

[1]  When  the  facts  are  undisputed,  as 
they  are  here,  the  question  whether  a  by- 
law, rule,  or  regulation  is  reasonable  is  one 
of  law  for  the  court.  Bussey  v.  Ry.,  78  S.  C. 
352,  58  S.  E.  1015;  State  v.  Earle,  66  S.  C. 
202,  44  S.  a  781 ;  Gideon  v.  Mtg.  Co.,  44  S. 
C.  442,  22  8.  E.  598 ;  Taylor  v.  Spartanburg 
Ry.  etc.  Co.  (S.  C.)  82  S.  E.  404;  23  A. 
&  E.  Ena  L.  (2d  Ed.)  584.  Lord  Mansfield 
said: 

"Whenever  a  rule  can  be  laid  down  in  re- 
spect to  reasonableneag,  it  should  be  decided  by 
the  court,  and  adhered  to  by  every  one  for  the 
Bake  of  certainty."  Tlndal  v.  Brown,  1  T.  R. 
167. 

[2]  When  the  exercise  of  Judgment  and  dis- 
cretion is  vested,  either  by  law  or  contract, 
In  an  Individual  or  governing  body,  a  reser- 
vation is  implied  that  it  must  be  exercised 
in  good  faith  and  reasonably.  In  determin- 
ing whether  it  has  been  so  exercised,  the 
court  will  not  substitute  its  Judgment  for 
that  of  the  individual  body  in  whom  the  dis- 
cretion has  been  vested.  In  such  a  case  the 
inquiry  is :  Does  the  action  under  considera- 
tion faU  to  measure  up  to  any  fair  test  of 
reason?  If  the  facts  and  circumstances  are 
such  that  reasonable  men  may  differ  as  to 
the  wisdom  and  expediency  thereof,  the  Judg- 
ment and  discretion  of  those  vested  with 
authority  to  decide  must  be  upheld.  It  fol- 
lows that  a  very  clear  case  of  abuse  of  dis- 
cretion must  be  made  out  to  warrant  Judi- 
cial interference.  In  Wright  v.  Minn.  Mut. 
L.  Ins.  Co.,  193  V.  S.  657,  24  Sup.  Ot  549, 
48  L.  Ed.  832,  the  court  said : 

"The  courts  are  slow  to  interfere  with  tho 
management  of  societies,  such  as  this  mutual 
insarnnce  company.  While  the  rights  of  mem- 
bers will  be  protected  against  arbitrary  action, 
such  orRanizations  will  ordinarily  be  left  to 
their  own  methods  of  action  and  management." 

In  Supreme  Lodge  K.  P.  v.  Knight,  117  Ind. 
489,  20  N.  B.  479,  3  L.  R.  A.  409,  Chief  Jus- 
tice Elliott,  speaking  for  the  court,  said: 

"The  duly  chosen  and  authorized  representa- 
tives of  the  members  alone  are  vested  with  the 
power  of  determiniOK  when  a  change  is  demand- 
ed, and  with  their  discretion  courts  cannot  in- 
terfere.    Were  it  otherwise,  courts  would  cou- 
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trol  all  benerolent  assodations,  all  corporations, 
and  all  fratemiticB.  It  is  only  when  there  is  an 
abase  of  discretion,  and  a  clear,  unreasonable, 
and  arbitrary  invasion  of  private  rights,  that 
conrts  will  assume  jarisdiction  over  such  socie- 
ties or  corporations.  With  questions  of  policy, 
doctrine,  or  discipline  courts  will  not  interfere. 
Courts  will  compel  adherence  to  the  charter,  and 
to  the  purpose  for  which  the  society  was  or- 
nmized,  but  they  will  not  do  more.  Stadler  v. 
Grand  Lodge,  8  Am.  Law  Rec.  689:  Grossman 
V.  Massachusetts  Ben.  Ass'n,  143  Mass.  435,  9 
N.  E.  753;  Hussey  v.  Gallagher.  61  Ga.  86. 
The  principle  which  mies  here  is  strictly  anal- 
ogous to  those  which  prevail  in  controversies 
between  the  officers  and  members  of  religious 
organizations;  and  it  is  well  settled  that  in 
such  cases  courts  will  not  control  the  exercise  of 
discretionary  powers,  or  direct  the  course  of 
an  acdon  in  matters  of  expediency  or  polity." 

[3]  From  Its  Inception  assessment  Insur- 
ance has  been  tbe  subject  of  mnch  contro- 
versy among  those  who  have  made  the  sub- 
ject a  study.  Many  experts  have  contended 
that  It  was  based  npon  nnsound  principles, 
and  could  not,  In  the  nature  of  things,  endure. 
The  history  of  these  organizations,  accord- 
ing to  the  undisputed  evidence,  is  that  each 
such  attempt  has  resulted  in  disappointment 
to  those  who  have  undertaken  it  When  tbe 
action  of  defendant  is  viewed  In  the  light 
of  its  own  experience,  as  well  as  the  history 
of  other  like  organizations.  It  cannot  be  said 
that  It  unreasonably  exercised  its  power  and 
authority  in  abandoning  a  rate  and  method 
of  rating  which  has  invariably  resulted  In 
fallare  and  disappointment,  and  in  adopting 
one  which  has  been  shown  by  actual  ex- 
perience to  be  successfuL  In  addition  to  this, 
the  course  adopted  was  advised  by  an  ex- 
pert actuary,  of  large  and  varied  Informa- 
tion and  experience,  who  testified 'that  it  was 
absolutely  necessary  to  preserve  the  life  ot 
the  defendant's  Insurance  department.  Tbe 
plaintiff  Miller,  himself  an  expert  on  tbe  sub- 
ject of  Insurance,  testified,  in  response  to  a 
question  of  defendant's  attorney : 

"Tou  could  not  have  adopted  a  less  rate  than 
the  rate  yon  adopted.  I  think  the  rate  you 
adopted  was  an  equitable  rate,  but  you  changed 
your  contract." 

Tbe  testimony  of  defendant's  exi>ert  Is 
therefore  corroborated  In  this  respect  by  one 
of  the  plalntUTs,  who  Is  qualified  to  speax 
on  the  subject  It  la  also  fully  corroborat- 
ed by  the  actuary  of  the  Insurance  depart- 
ment of  this  state. 

According  to  these  experts,  the  defendant 
could  not  have  adopted  a  less  rate,  without 
endangering  its  own  existence  as  an  insur- 
ance society,  and  the  safety  of  the  protection 
upon -which  its  thousands  of  members  rely 
for  the  benefit  of  their  families,  when  they 
shall  be  taken  from  them.  The  defendant 
did  not  undertake  to  Insure  its  members  at 
less  than  cost  In  the  nature  of  things,  It 
could  not  do  so  and  live.  The  rates  and  the 
plan  adopted  provide  for  no  more  than  the 
actual  cost  of  carrying  the  risks  on  an  ade- 
quate and  equitable  basis.  That  the  rerat- 
Ing  at  their  attained  ages  falls  heavily  upon 


the  plalnttfTs  on  account  of  their  advanced 
ages  Is  not  the  fault  of  defendant  It  Is  their 
misfortune,  and,  regrettable  as  their  sltaa- 
tion  Is,  It  does  not  give  them  a  right  of  ac- 
tion against  defendant,  for  they  cannot  in  rea- 
son ask  that  they  be  carried  at  a  rate  which 
Is  shown  to  be  Inadequate,  or  that  they  be 
rated  at  less  than  their  attained  ages,  for 
that  would  be  unfair  to  the  younger  members 
of  the  order.  The  rates  are  not  unreason- 
ably high,  because  they  are  shown  to  be 
necessary  to  afford  the  protection  given.  Tbe 
action  of  the  governing  body  was  based  upon 
good  and  substantial  reason,  and  therefore 
it  should  not  be  Interfered  with  by  the  court& 
Judgment  reversed. 

GARY,  O.  J.,  and  WATTS   and  FRASEB, 
JJ.,   concur. 

GAGE,  J.,  did  not  hear  these  cases. 


(89  8.  C.  16I> 

MATTISON  V.  STONE.    (No.  8960.) 

(Supreme  Court  of  South  Carolina.    Oct  1. 
1914.) 

1.  CONVKBSION    (I   8»)  —  POWEB   TO   CONVEBT 

Land— OwNBBSHiP. 

A  person  cannot  convert  land  into  money 
unless  he  has  absolute  ownership  of  tbe  land. 

[Ed.  Note.— For  other  cases,  see  (Conversion, 
Cent  Dig.  S§  4-61;    Dec.  Dig.  i  3.*] 

2.  CONVEBSION     (S    21*>— OKVlSai— CONSTBDO- 
TION. 

Where  testator  devised  realty  to  his  wife 
for  life  and  provided  that  on  her  death  it  should 
be  sold  and  equally  divided  among  his  five  chil- 
dren, and  that  the  share  of  his  daughter  C. 
should  be  hers  during  her  lifetime  and  then  go 
to  her  child,  one-fifth  of  the  money  into  which 
the  realty  was  converted  under  the  will  by  the 
death  of  testator's  wife  belonged  to  C.  for  life, 
with  remainder  to  her  child. 

[Ed.  Note.— For  other  cases,  see  Conversion. 
Cent  Dig.  K  66-6B;   Dec.  Dig.  |  21.*] 

3.  CoNVBBsioN  (IS  1,  22*)— Definition- "Be- 

CONVEBSION." 

"Conversion"  or  "reconversion"  means  the 
putting  of  money  into  land  or  land  into  money. 

[Ed.  Note.— For  other  cases,  see  Ck>nversion, 
Cent  Dig.  Si  1,  66-72;    Dec.  Dig.  H  1,  22.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conversion;  Recon- 
version.] 

4.  CONVEBSION  (I  22*)— RiCONVBBSION— POW- 
EB  AND  PbOCESS. 

The  same  power  and  process  is  required  to 
reconvert  money  into  land  as  Is  required  to 
cnnvert  land  into  money;  and  hence  a  person, 
having  only  a  life  estate  in  money  into  whidi 
land  was  converted  under  a  will  by  the  death 
of  a  life  tenant,  the  remainder  being  in  her 
minor  child,  could  not  reconvert  It  into  land. 

[Ed.  Note. — For  other  cases,  see  Conversion, 
Cent  Dig.  IS  66-72;    Dec.  Dig.  $  22.*1 

5.  PABTITtON    (I   16*)  —  RiOHT  OF   ACTIOR  — 

Proof  of  Trruc. 

Plaintiff  in  partition  cannot  prevail  by 
reason  of  defective  title  in  defendant,  but  must 
prove  title  in  himself. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  I  62;    Dec.  Dig.  S  16.*1 

Appeal  from  (Common  Pleas  Circuit  Court 
of  Anderson  County;  S.  W.  G.  Sbipp,  Judge. 


•F«r  other  cases  see  sune  topic  and  sectloa  NUMBER  In  Dec.  Dig.  A  Am.  Dig-  Key-No.  Series  *  Rep'r  Indexei 
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Action  by  W.  B.  Mattlson  against  W.  G. 
Ston&  From  decree  for  defendant,  plain- 
tiff appeala     Affirmed. 

See,  also,  90  S.  a  147,  72  8.  B.  9dL 

Leon  li.  Rice  and  Bonbam,  Watkins  &  Al- 
len, all  of  Anderson,  for  appellant  Paget 
&  Watkins,  of  Anderson,  and  J.  P.  Carey,  of 
Pickens,  for  respondent 

GAOB,  J.  Action  for  partition  of  157 
acres  of  land.  The  common  source  of  title 
was  Peter  Johnson.  Hie  issues  here  depend 
upon  a  construction  of  his  will  and  the  things 
done  thereunder  by  his  devlBees.  Peter  had 
five  children.  It  Is  conceded  all  ronnd  that 
defendant  owns  the  title  of  three  of  them; 
he  claims  to  own  the  title  of  the  others,  to 
wit  two  daughters,  Mrs.  Caroline  Mattlson 
and  Mrs.  Mary  Ellison,  but  that  Is  denied 
by  the  plaintiff,  the  only,  child  of  Caroline, 
She  being  now  dead.  Neither  Mary  nor  her 
five  children  are  parties,  though  they  were 
at  the  outstart  On  the  first  trial  upon  cir- 
cuit they  were  eliminated,  and  no  excep- 
tion was  taken  thereto.  90  S.  C.  147,  72  S. 
B.  991.  It  is  not  manifest  how  they  can  be 
bound  by  what  others  may  do,  or  by  what 
a  court  may  decide  about  the  rights  of  oth- 
ers. Peter  devised  this  157  acres  to  his  wife, 
Nancy,  for  her  life — 

."and  at  her  death  [which  has  happened]  •  *  • 
then  the  said  realty  *  *  *  to  be  sold  and 
equally  divided  among  my  children  *  •  •  ; 
moreover  I  detire  that  the  portion  of  my  estate, 
that  shall  fall  to  my  daughters  Caroline  and 
Mary  to  be  theirs  during  their  lifetime,  and  then 
to   their  children  respectively  forever." 

The  real  estate  was  not  sold  and  the  pro- 
ceeds so  divided,  but  B.  L.  Johnson,  the  son 
and  executor  todk  a  deed  of  it  to  himself 
from  his  brother  and  three  sisters.  Including 
Caroline  and  Mary, 

The  contention  of  plaintiff  is  that  the  tes- 
tator first  by  will  turned  the  land  Into 
money,  which  act  the  plaintiff  calls  conver- 
sion, and,  further,  that  the  devisees  named 
to  take  the  money  thereafter  turned  the 
money  back  into  land,  which  act  the  plain- 
tiff calls  reconversion.  This  court  held  on  a 
former  appeal  that  reconversion  had  not 
been  alleged  or  proven.  The  plaintiff  then 
by  ,lamendment  alleged  reconversion,  and 
claims  to  have  proven  it  The  circuit  court 
held  contra ;  the  plaintiff  contends  here  that 
reconversion  has  been  proven,  and  that  is 
the  Issue  made  by  him  in  exceptions  1,  2,  3, 
4,  and  6. 

There  is  no  basis  in  the  circuit  decree  for 
the  sixth  exception.  The  court  did  not  hold 
that'  the  deed  by  Caroline,  the  plaintlfTs 
mother,  freed  the  land  from  the  limitation 
of  the  will.  The  decree  Is  very  Short;  it 
only  adjudged  that  the  action  was  for  the 
division  of  a  title  to  land;  that  the  plain- 
tiff had  proven  no  part  of  a  title,  and  be- 
cause the  money  Into  which  the  testator  had 
converted  the  land  had  not  been  converted 


back  into  land  by  an  those  entitled  to  have 
the  money. 

The  defendants  though  have  maae  six  ex- 
ceptions upon  which  to  stistaln  the  decree  of 
the  court  If  mayhap  the  exceptions  of  the 
plaintiff  are  effective. 

Some  things  were  adjudged  on  the  former 
appeal.    It  was  there  held  that: 

"Under  the  equitable  doctrine  of  conversion 
the  real  estate  became  personal  property  after 
the  death  of  the  life  tenant,  and  no  real  estate 
passed  to  N.  Caroline  Mattiaon  for  life  with  re- 
mainder to  plaintiff.  The  gift  was  of  personal 
f)roperty,  money,  a  legacy,  to  Mrs.  Mattison  for 
ife,  with  remainder  over  to  her  children." 

Q?he  authorities  thereto  are  abundant 
Next  then,  to  the  contention  of  the  plain- 
tiff, which  is  that  the  parties  entitled  thereto 
have  converted  the  price  back  into  land. 

[1]  It  is  axiomatic  that  one  may  not  turn 
land  Into  money  unless  be  has  absolute  own- 
ership of  the  land.  Pom.  Bqulty,  |  1175.  Pe- 
ter was  only  able  to  convert  this  parcel  of 
land  into  money  because  it  was  his  land. 

[2]  When  it  was  converted  Into  money, 
one-fifth  thereof  belonged  by  the  will  to  Mrs. 
Mattlson  fo-  her  life,  with  remainder  to 
the  plaintiff.    The  court  so  held,  plainly. 

[3,  4]  If  the  whole  purchase  price,  for  it 
may  not  be  split  up  (Pom.  Eq.  §  1176),  be- 
longed in  different  measure  to  Peter's  chil- 
dren and  grandchildren,  then  they  alono 
could  take  U,  and  invest  it  in  land ;  for  con'- 
version  or  reconversion  mean  the  putting  of 
money  Into  land,  or  land  into  money. 

It  is  axiomatic,  too,  that  the  same  power 
is  required  to  reconvert  as  to  convert;  the 
process  and  power  are  the  same.  Had,  there- 
fore, the  five  children  of  Peter  and  Nancy 
Intended  to  convert  the  money  Into  land,  they 
had  no  power  to  do  so,  because  the  money 
did  not  belong 'to  them.  The  deed  to  which 
the  plaintiff  points  to  prove  the  intention 
and  the  execution  of  the  Intention  proves  the 
contrary;  for  it  shows  on  its  face  that  ail 
the  owners  of  the  money  have  not  Joined  in 
the  deed;  that  Is,  have  not  agreed  to  recon- 
vert And  there  is  no  sufficient  testimony, 
if  any,  to  prove  that  the  five  children  of  Pe- 
ter knew  anything  about  the  doctrine  and 
effect  of  reconversion,  or  that  they  knew 
the  will  of  Peter  had  turned  the  land  into 
money,  or  that  the  owners  of  the  money 
might  turn  it  back  into  land,  or  that  they 
did  that  which  amounted  In  law  to  a  recon- 
version. Indeed  the  plaintiff  relies  chlefiy, 
if  not  entirely.  In  the  deed  from  the  four 
Johnson  children  to  their  brother,  to  prove 
the  fact  of  reconversion. 

The  fundamental  fallacy  of  the  appel- 
lant's argument  is,  that  the  sole  beneficia- 
ries under  the  will,  all  these  entitled  to  the 
money  converted  from  land,  were  the  five 
parties  to  the  deed.  That  is  not  true.  Had 
the  land  been  sold  and  the  money  divided, 
one-fifth  thereof  would  have  belonged  to 
Mrs.  Mattlson  for  her  life  only  and  remain- 
der to  her  child,  the  plaintiff.  The  will  bo 
declares,  the  provision  is  lawful,  and  must 
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preTaO.  Therefore  Mrs.  Mattlson  had  no 
right,  if  she  intended  to  so  do,  to  take  money. 
In  whidi  she  had  only  a  life  estate,  and  In- 
vest it  in  land  for  herself  and  her  <dilld  the 
plaintiff.  The  plalnttfC  was  then  an  Infant 
of  tender  years,  and  she  coold  not  do  for 
him  that  which  he  conld  not  have  done  for 
himself  had  he  undertaken  to  have  acted. 
Pom.  Eq.  I  1176. 

[6]  Again  the  appellant  contends  that  the 
children  of  Peter,  those  who  undertook  to 
reconvert,  may  not  deny  the  act  of  recon- 
version and  yet  alien  the  fee,  as  they  have 
nndertaken  to  do.  That  is  a  misconception 
of  the  Issues  made  by  the  pleadings.  The 
plaintiff  (now  the  appellant)  undertook  to 
prove  a  title  In  himtelf,  and  he  must  do  so 
to  get  partition.  The  defendant  may  have 
no  good  paper  title,  and  yet  the  plaintiff 
may  not  prevalL  It  has  not  yet  been  adjudg- 
ed that  the  title  which  defendant  has  Is  a 
valid  paper  title.  It  has  not  yet  been  adjudg- 
ed that  the  plaintiff  had  no  right  to  have  the 
land  sold  to  pay  the  legacy  due  to  htm  un- 
der the  will  of  Peter.  That  issue  has  never 
been  made. 

It  is  not  necessary  to  consider  the  respon- 
dent's exceptions,  for  they  are  not  now  ma- 
terial ;  nor  is  it  necessary  to  consider  a  sug- 
gestion made  by  respondent  at  the  hearing, 
to  wit,  that  the  "desire"  expressed  by  the 
testator  was  only  precatory,  and  that  there- 
fore Catharine  and  Mary  took  absolute  es- 
tates. 

The  decree  below  is  affirmed. 

GARY,  O.  J.,  and  HYDRIOK,  WATTS, 
and  FRASER,  JJ.,  concur. 


(M  S.  C.  tU) 

STATE    CO.   T.    JONES,    State   Comptroller 
OeneraL     (No.  8869.) 

(Supreme  Court  of  South  Carolina.     Oct  10, 
1914.) 

States  (i  132*)— Statutm  «  189*)— State 

Cl<AIHS — APPB0PBIATIOI78 — (3oNBTBU0TI0N. 

Act  Feb.  21,  1913  (28  St.  at  Large,  p.  199), 
providing  for  payment  of  claims  against  the 
state,  declares  that  the  board  of  claims  shall 
pass  upon  aU  claims  presented;  that  it  shall 
make  its  report  to  the  ways  and  means  commit- 
tee of  the  House  of  Representatives;  and  that 
upon  receipt  of  that  report  the  committee  may 
make  provisions  in  the  appropriation  bill  for 
the  payment  of  all  approved  claims.  The  ap- 
propriation bill  for  that  period  carried  an  ap- 
propriation for  claims  passed  by  the  General 
Assembly.  Petitioner's  claim,  after  being  ap- 
proved by  the  board,  was  reported  to  the  com- 
mittee, whose  report  approving  the  claim  was 
adopted  by  the  House,  but  the  report  was  not 
presented  to  or  adopted  by  the  Senate.  Held 
that,  as  the  intention  of  the  Ijegislature  must 
be  gathered  from  a  literal  interpretation  of 
the  language  of  the  statute  where  it  is  plabi  and 
unambiguous,  the  appropriation  did  not  author- 
ize payment  of  petitioner's  claim;  it  not  having 
been  passed  by  the  General  Assembly. 

[EM.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  130;  Dec  Dig.  J  132  ;•  Statutes,  Cent 
Pig.  I  268;    Dec.  Dig.  {  189.*] 


Appeal  from  Comm(Hi  Pleas  Circuit  Conrt 
of  Ricliland  County ;   Geo.  B.  Prince,  Judge. 

Petition  by  the  State  Company  for  a  writ 
of  mandamus  against  A.  W-  Jones,  Comptrol- 
ler General  of  South  Carolina.  From  a  Judg- 
ment denying  the  writ,  petitioner  appeals. 
Affirmed. 

Lyles  ft  Lyles,  of  Columbia,  for  appellant 
J.  X^ser  Lyon,  of  Columbia,  for  respondent 

HTDRICK,  J.  In  1913  the  Legislature 
passed  "an  act  to  create  a  board  of  claims  and 
to  provide  the  manner  of  payment  of  claims 
against  the  state."  28  Stat  199.  Among 
other  things,  the  act  prescribes  that  ^e  t>oard 
shall  pass  upon  all  claims  presented  to  it, 
and  make  its  report  to  the  ways  and  means 
committee  of  the  House  of  Representatives, 
and  that,  upon  receipt  of  the  report,  the  com- 
mittee may  make  provisions  in  the  appro- 
priation bill  for  the  payment  of  all  approved 
claims. 

In  accordance  with  the  provisions  of  the 
act,  the  petitioner  presented  certain  claims 
to  the  board,  which  were  approved  and  re- 
ported to  the  committee  at  the  last  session 
of  the  Legislature.  The  committee  in  turn  ap- 
proved them  and  reported  them,  with  numer- 
ous others,  to  the  House  of  Representatives, 
which  adopted  the  report  of  the  committee. 
But  the  report  was  never  presented  to  or 
adopted  by  the  Senate.  The  only  provision 
in  the  appropriation  bill  out  of  which  the  pe- 
titioner contends  these  claims  can  be  paid  is 
Item  1  of  section  39,  which  reads:  "Claims 
passed  by  the  General  Assembly,  if  so  much 
be  necessary,  $12,000.00." 

Contending  that  these  claims  had  not  t>een 
passed  by  the  General  Assembly,  and  that  he 
could  not  therefore  lawfully  issue  warrants 
for  iwyment  of  them  out  of  the  appropriation 
above  mentioned,  the  comptroller  general  re- 
fused to  issue  such  warrants,  and  the  peti- 
tioner brought  tills  aqtion  for  a  writ  of  man- 
damus to  compel  him  to  do  so.  The  drcuit 
court  sustained  a  demurrer  to  the  petition  for 
insufficiency,  on  the  ground  that  it  is  not 
therein  alleged  that  the  claims  were  passed 
by  the  General  Assembly. 

The  petitioner  contends  that  the  appropria- 
tion mentioned  was  evidently  Intended  for  the 
payment  of  these  and  the  other  claims  ap- 
proved in  like  manner,  and,  notwithstanding 
the  use  of  the  words  "passed  by  the  General 
Assembly,"  effect  should  be  given  to  the 
legislative  intentions ;  that  the  words  "pass- 
ed by  the  General  Assembly"  were  inadver- 
tently used  in  conformity  to  the  method  of 
procedure  which  had  prevailed  prior  to  the 
act  of  1913,  when  such  claims  were  passed 
by  the  General  Assembly. 

One  of  the  most  elementary  rules  for  the 
interpretation  of  statutes  is  that  the  inten- 
tion of  the  Legislature  must  be  gathered  from 
a  literal  interpretation  of  the  language  of 
the  statute  where  it  is  plain  and  unambigu- 
ousL    Su(A  is  the  language  here  need.    The 
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vords  "passed  by  tbe  General  Assembly" 
have  a  plain  and  unmistakable  meaning. 
They  cannot  be  interpreted  to  mean  "approT- 
ed  by  the  board  of  claims,"  or  "approved  by 
the  ways  and  means  committee,"  or  "approv- 
ed by  the  House  of  Representatives,"  with- 
out doing  violence  to  their  ordinary  meaning 
and  the  cardinal  rules  of  construction.  When 
the  meaning  of  words  Is  so  plain  and  obvious, 
the  courts  cannot  sfiecnlate  on  the  Intention. 
To  do  so  would  be  an  assumption  of  legisla- 
tive power.  In  Bray  v.  City  Council,  62  S. 
C.  57,  39  S.  E.  810,  the  court  declined  to 
hold  that  the  numeral  "IV"  was  inadvertent- 
ly used  Instead  of  the  numeral  "X"  In  a 
Joint  resolution  which  proposed  an  amend- 
ment to  the  Constitution,  and  declined  to  con- 
strue the  Constitution  according  to  that  view, 
though  the  use  of  the  numeral  "IV"  was  far 
more  clearly  an  Inadvertent  error  for  the 
numeral  "X"  than  the  alleged  error  In  this 
case.    The  court  said: 

"While  it  is  manifest  that  the  Joint  resolution 
of  1900  did  not  intend  to  refer  to  the  last-men- 
tioned section  (lection  6,  art.  4),  nevertheless 
it  is  beyond  the  power  of  the  court  to  declare 
that  the  intention  was  to  insert  section  5,  of 
article  10,  instead  of  said  section.  In  State 
ex  rel.  Atty.  Gen.  v.  Hagood,  13  S.  C.  46,  it 
is  said:  'It  cannot  t>e  claimed  that  the  court 
can  restate  the  language  of  an  act  to  make  it 
agree  with  some  possible  conclusion  as  to  Its 
intention,  as  aSectinp  the  subject-matter  of  the 
act.  The  language  declaring  the  intent  of  an 
act  la  as  much  beyond  our  power  as  the  sub- 
ject to  which  that  declaration  relates,  and  it 
would  violate  the  principles  of  law  to  change 
the  phraseology  of  a  statute  to  make  it  conform 
to  the  assumed  purpose  of  the  lawgiver  in  any 
other  way  than  as  warranted  by  the  rules  of 
constrnction.'  Mr.  Cooley,  in  his  Constitutional 
Limitations,  p.  71,  says:  'That  which  the 
words  declare  is  the  meaning  of  the  instrument, 
and  neither  courts  nor  Legislatures  have  a 
right  to  add  to  or  take  away  from  the  mean* 
lag.' " 

Tlie  order  of  the  circuit  court  Is  afDrmed. 

GARY,  C.  J.,  and  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 


(W  S.  C.  158) 

ELLERBE  et  al.  v.  MARION  COUNTY  LUM- 
BER CO.    (No.  8062.) 

(Supreme  Court  of   South   Carolina.     Oct  3, 
1914.) 

1.  Trkspass  (§  40*)— Actions— Complaint- 
Allegations  AS  TO  Injtjbt  to  Land. 

In  an  action  against  a  purchaser  of  stand- 
ing timt>er,  where  the  complaint  alleged  that 
such  purchaser  injured  and  destroyed  lai^e 
quantities  of  young  timber,  not  covered  by  its 
deed,  and  undergrowth,  bmah,  and  shrubbery, 
it  was  not  necessary  to  allege  that  the  injury 
was  done  with  an  ax  or  saw  or  with  a  skidder. 
[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  S$  80-88;    Dec.  Dig.  §  40.*] 

2.  Trespass   (i  45*)— Actions— Evidkncb  — 
Admissibility. 

In  an  action  against  a  purchaser  of  stand- 
ing timber  for  cutting  and  injuring  timber 
not  covered  by  the  deed,  where  plaintiffs  un- 
dertook to  prove  that  the  land  was  cleaned  by 
defendant  of  all  its  tree  growth,  evidence  that 


all  timber  growth  was  not  destroyed  was  compe- 
tent for  the  defense. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  S§  116-122;   Dec  Dig.  {  46.*] 

8.  Trespass  ({  45*)— Actions  —  Evidsnox  — 

Mitigation  or  Damages. 

In  an  action  against  a  purchaser  of  stand- 
ing timber  for  cutting  timber  not  covered  by  the 
deed,  evidence  that  timlier  to  which  the  pur- 
chaser was  entitled  was  not  cut  was  not  admis- 
sible in  mitigation  of  damages,  especially  where 
the  purchaser  claimed  that  its  time  for  cut- 
ing  timber  had  not  expired,  as  it  might  still  cut 
the  timber  so  left. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  £{  116-122;    Dec.  Dig.  i  45.*] 

4.  Appeal  and  B^bob  (i  1050*)— Hasmlxbs 
Ebbor— Admission  or  Evidence. 

In  an  action  against  a  purchaser  of  stand- 
ing timber  for  cutting  timber  not  covered  by  its 
deed,  and  injuring  and  destroying,  by  its'bpera- 
tions,  timber,  undergrowth,  brush,  and  shrub- 
bery, the  admission  in  reply  of  the  answer  to 
a  question  as  to  how  much  area  the  skidder  set- 
ups covered,  though  not  strictly  proper,  where 
the  evidence  to  which  it  was  a  reply  was  brought 
out  by  plaintiffs  on  cross-examination,  was  not 
of  great  consequence,  and,  where  defendant  did 
not  ask  leave  to  rebut  it,  did  not  require  a  re- 
versal. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1068,  1069,  4153-4167, 
4166 ;  Dec.  Dig.  j  1050.*] 

6.  Trial  (|  62*)— Reception  or  Evidekcs— 

Rebuttal. 

The  reply  is  a  matter  left  largely  in  the  dis- 
cretion of  the  trial  court  where  the  testimony 
is  competent  and  relevant 

[Bid.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  a  148-150 ;   Dec.  Dig.  §  62.*] 

6.  Loos  AND  LoooiNO  (f  3*)  —  Sales  of 
Standing  Timbkb— Actions— Questions  or 
Law  or  Fact. 

In  an  action  against  a  purchaser  of  stand- 
ing timber,  whose  deed  gave  it  the  right  to  con- 
struct and  operate  a  railroad  across  the  land, 
the  court  properly  charged  that  this  gave  it  no. 
right  to  a  tramway  or  spur  track,  instead  of 
leaving  to  the  jury  the  question  whether  two 
main  lines  of  railroad  and  seven  spurs  was  a 
reasonable  method  of  removing  the  logs. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  H  6-12;   Dec.  Dig.  f  3.*] 

7.  Loos  AND    LOOOINO   (g   3*)— CONBTRDOTIOR 

or  Grant— Railroads. 

Where  a  deed  to  standing  timber  gave  the 
purchaser  the  right  to  construct  and  operate  a 
railroad,  the  fact  that  the  timber  could  be  mov- 
ed with  less  damage  to  the  land  by  the  construc- 
tion of  more  than  one  railroad  did  not  entitle 
the  purchaser  to  construct  more  than  the  one 
road. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Cent  Dig.  §§  6-12;    Dec.  Dig.  {  3.*] 

8.  Tbbspass  (g  68*)— Actions— Complaint- 
Issues. 

In  an  action  against  a  purchaser  of  stand- 
ing timber,  whose  deed  gave  it  the  right  to  con- 
struct and  operate  a  railroad,  the  complaint  al- 
leged that  defendant  not  only  built  one  line  of 
logging  railroad,  but  constructed  and  operated 
a  large  number  of  tramways  or  spur  tracks,  iu 
the  construction  and  operation  of  which  it 
cut  down  and  destroyed  small  timber,  under- 
growth, brush,  and  shrubbery,  and  in  the  follow- 
ing paragraph  alleged  that  it  injured  and  de- 
stroyed large  quantities  of  young  timber .  not 
covered  by  the  deed,  and  undergrowth,  brush, 
and  shmbbery,  that  such  injury  and  destruc- 
tion were  wholly  unnecessary,  and  that  the  pur- 
chaser could  have  removed  the  timber  without 
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such  Injorr  »nd  destrnetioii.  Held,  that  tbe 
complaint  did  not  tender  the  issue  of  a  reason- 
able method  of  logging  by  a  system  of  railroads, 
80  as  to  require  the  submission  of  the  question 
whether  the  construction  of  two  main  lines  and 
seven  spnr  tracks  was  a  reasonable  method  of 
remOTinf  the  lofs,  tbe  allegations  of  the  second 
paragraph  mentioned  having  reference  as  much 
to  the  use  of  a  skidder  as  to  the  constrnction 
of  a  railroad,  and,  when  critically  construed, 
not  referring  to  the  damage  resulting  from  the 
constrnction  of  the  railroad. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  |§  151,  152 ;    Dec.  Dig.  i  68.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlon  County ;  T.  H.  Spain,  Judge. 

Action  by  Henry  I.  Ellerbe  and  others 
against  the  Marlon  Count;  Lumber  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeids.    Affirmed. 

Paragraph  6  of  the  complaint  was  as  fol- 
lows: 

"(6)  That  under  the  terms  of  the  said  deed, 
the  said  Cape  Fear  Lumber  Company,  its  suc- 
cessors and  assigns,  waa  given  tbe  right  only  to 
build,  construct,  and  operate  a  railroad  across 
the  said  land  but  that,  in  violation  of  the  rights 
of  the  plaintiffs,  and  over  their  protest,  the  de- 
fendant, during  the  time  it  carried  on  its  timber 
operations  upon  the  said  land,  not  only  built 
one  line  of  logging  railroad  across  the  said 
lands  of  the  plaintiffs,  which  was  all  it  was  en- 
titled to  under  said  deed,  but  willfully  and  wan- 
tonly constructed  and  operated  a  large  number 
of  tramways  or  spur  tracks  from  said  main  line 
at  short  intervals  of  space,  upon  and  across 
said  tract  of  land,  using  therefor  ways  about 
30  feet  wide,  and  in  tbe  construction  and  op- 
eration of  such  tramways  or  spur  tracks,  cut 
down  and  destroyed  all  the  small  timber,  under- 
growth, brush,  and  shrubbery  upon  and  along 
such  ways." 

M.  O.  Woods,  of  Marion,  fbr  appellant 
L.  D.  Llde,  of  Marion,  for  respondents. 

OAGEl,  J.  Action  for  malicious  trespasa 
The  defendant  entered  under  a  timber  deed 
and  cut  the  plaintiff  a'  trees.  The  right  to 
enter  and  cut  Is  not  in  dispute,  but  is  ad- 
mitted. The  wrong  alleged  lay  in  a  negli- 
gent and  willful  cutting,  and  in  doing  things 
not  warranted  by  the  deed.  The  defendant 
admits  the  commisston  of  some  wrong.  So 
the  only  issue  was  how  much  damage  was 
done.  The  verdict  was  $5,000,  one-half  of 
the  sum  claimed. 

There  are  four  exceptions  by  the  defend- 
ant One  arises  out  of  a  constructicHi  of 
the  deed ;  one  arises  out  of  tbe  exclusion  of 
testimony,  two  arise  out  of  the  admission 
of  testimony.  The  129  pages  of  printed  tes- 
timony has  no  relevancy  to  the  issues  made 
by  the  exceptions,  except  the  small  portion 
thereof,  referred  to  and  quoted  in  the  ex- 
ceptions. The  whole  testimony  ought  not 
have  been  printed.  Thereby  a  heavy  and 
unnecessary  burden  has  been  put  on  the  los- 
ing party.  We  are  of  the  opinion  that  none 
of  the  exceptions  are  sound,  and  that  the 
judgment  ought  to  be  affirmed. 

[1]  The  complaint  alleged  in  the  seventh 
paragraph  that  the  defendant  "injured  and 
destroyed  by  Its  operations  large  quantities 


of  the  young  timber  on  said  land,  which  was 
not  covered  by  its  said  deed,  and  the  under- 
growth, brush,  and  shrubbery  thereon;  that 
such  injury  and  destruction  were  wholly  un- 
necessary, and  that  It  could  have  cut  and 
removed  with  all  reasonable  convenience  all 
the  timber  acquired  by  it  under  said  deed 
without  causing  such  injury  or  destruction." 
Had  the  defendant  been  ignorant  of  the  in- 
strumentality whereby  the  damage  to  the 
young  timber  was  done,  or  had  it  desired 
a  more  particular  statement  of  such  Instru- 
mentality, a  motion  to  make  the  allegation 
more  specific  was  available  to  it  If  a  tres- 
passer enters  and  cuts  timber  with  an  axe 
or  a  saw,  the  pleader  need  not  allege  the 
Instrument;  It  is  sufficient  to  allege  tbe 
wrongful  act  of  destruction.  Under  the  com- 
mon-law system  of  pleading  it  was  only  neces- 
sary to  charge  that  the  defendant  had  enter- 
ed by  force  and  trampled  upon  the  grass  of 
the  plaintiff,  without  any  description  of  tbe 
instrumentalities  that  were  used.  The  Code 
has  not  altered  that  rule.  No  more  Is  it 
necessary  to  allege  that  the  injury  was  done 
by  that  modern  Moloch  called  a  skidder. 

[2, 3]  The  question  which  the  defendant 
propounded  to  the  witness  Haseldon,  and 
which  the  couirt  held  to  be  incompetent,  was 
this:  "Did  they  leave  more  timber  on  there 
oversize  than  they  cut  undersize?"  The  con- 
tention of  appellant  is  that  the  plaintiffs  had 
undertaken  to  prove  that  the  land  had  been 
swept  of  all  its  tree  growth,  and  that  the 
question  propounded  to  the  witness  was  put 
to  disprove  that  contention.  It  is  true  evi- 
dence would  be  competent  which  tended  to 
show  that  all  the  timber  growth  had  not  been 
destroyed.  And  tills  witness,  almost  at  the 
same  moment,  was  allowed  to  answer  this 
question :  "Mr.  Holt  testified  yesterday  that 
everything  of  any  value  had  been  raked  off 
of  the  land,  small  timber,  large  timber  and 
all;  is  that  true  or  not?"  The  witness  an- 
swered: "It  Is  not  true."  The  defendant, 
therefore,  got  the  benefit  of  the  denial,  in 
one  form  If  not  in  another.  The  court,  be- 
sides, only  ruled  that  it  was  not  competent 
for  a  trespasser  to  prove  In  mitigation  of 
damages  that  while  he  had  cut  trees  he  was 
not  entitled  to  cut,  he  had  left  others  which 
he  was  entitled  to  cut  Furthermore,  by  ap- 
pellants' argument  "under  the  terms  of  th» 
deed  and  the  facts  that  were  developed,  we 
had  until  1918  to  cut  and  our  rights  had  not 
determined  at  the  time  of  the  contract  or 
vet,  for  that  matter."  It  that  be  true,  and 
It  is  assumed  to  be  true,  the  appellant  may 
"yet"  go  ui)on  the  land  and  cut  the  oversized 
timbw.  The  leaving  of  It  on  the  land  was 
not  for  the  plaintiffs,  but  for  the  defendants 
themselvea.  It  was  therefore  Incompetent 
and  irrelevant  to  prove  that  there  vras  on 
the  land  oversized  timber  which  belonged  to 
the  defendant 

[4,1]  It  is  true  that  the  third  exception 
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has  some  basis  of  technical  merit  In  It  The 
platntlfTs'  witness  Holt  was  asked  In  reply 
how  much  area  the  skldder  set-nps  took  np. 
The  defendant  objected  to  the  testimony  be- 
cause not  In  reply.  The  plalntUfs  contend 
la  argument  that  the  testimony  was  In  reply 
to  that  of  the  witness  Haseldon.  That  is 
true,  but  Easeldon  testified  about  that  mat- 
ter, nor  at  the  Instance  of  defendant's  coun- 
«el,  but  on  cross-examination.  The  court  did 
not  rule  on  the  objection.  In  strictness  the 
testimony  was  not  in  reply,  but  it  was  very 
meager,  not  of  great  consequence,  and  the  de- 
fendant did  not  ask  leave  to  rebut  it  The 
reply,  if  the  testimony  is  competent  and  rele- 
vant, is  a  matter  left  largely  in  the  discre- 
tion of  the  trial  court;  and  whete  it  devel- 
ops a  grave  issue  the  court  always  permits 
a  rebuttal. 

[I]  The  last  and  fourth  exception  is  dlrect- 
-ed  at  the  court's  instruction  that  the  deed 
"did  not  give  [defendant]  any  right  to  a 
tramway  or  spur  track.  It  only  gave  them 
the  right  to  operate  a  railroad  across  said 
land."  The  charge  was  made  on  plaintiffs' 
request.  The  exception  is  so  amplified  that 
it  appears  threefold,  but  It  is  really  single. 
The  pitch  and  point  of  it  is  that  when  the 
grantor  conveyed  the  timber,  he  conveyed 
«very  reasonable  method  of  getting  the  lim- 
tier  ofF  the  land,  and  whether  the  system  of 
railroad  tracks  built  by  the  grantee  was  a 
reasonable  method,  was  an  issue  for  a  Jury, 
and  not  for  the  court  The  plaintiff  witness- 
«8  swore  that  there  were  two  main  lines  of 
railroad  and  seven  spurs,  and  that  the  ag- 
gregate length  of  the  whole  was  nearly  five 
miles.  So  that  issue  of  law  was,  Did  the 
deed  warrant  the  contention  of  fact  that 
such  was  a  reasonable  method  of  getting  the 
timber,  or  did  the  deed  by  words  prohibit 
such  method?  If  the  grantor  had  simply 
conveyed  the  timber,  and  expressed  naught 
else,  then  the  grantee  would  have  had  the 
right  to  take  the  timber  off  the  land  by  any 
reasonable  method,  of  which  a  Jury  would 
be  the  Judges.  If  the  deed  had  conveyed  the 
timber,  and  expressed  a  prohibition  of  any 
railroad  then  the  court  would  have  bad  to  In- 
struct the  Jury  that  a  railroad  was  not  one 
of  the  methods  to  be  used  in  getting  the  tim- 
ber off.  The  case  at  bar  ia  betwixt  those 
stated.  After  the  grant  of  the  timber,  this 
language  is  used  in  the  deed : 

(1)  The  grantee  "to  have  exclusive  rights  of 
way  over  said  land ;  (2)  to  have  ingress  and 
egress  at  any  and  all  times  for  men,  teams,  etc ; 
<3)  and  the  right  to  build,  construct  and  operate 
a  railroad  across  said  lands  so  long  as  they 
may  desire  free  of  any  charge." 

The  first  and  second  rights,  without  any 
expression  of  them,  are  easements  of  neces- 
sity, and  went  along  with  the  grant  of  the 
timber.  The  third  right  would  not  have  so 
gone;  because  the  operation  of  a  steam  car 
on  woodland  Is  an  uncommon  burden  on  the 


servient  estate,  and  ought  to  be  the  subject 
of  special  agreement  Manifestly  the  defend- 
ant had  the  expressed  right  to  construct  "a 
railroad,"  and  if  the  expression  bad  been 
"only  one  railroad,"  then  the  defendant 
would  clearly  have  been  limited  to  that  as 
matter  of  law.  On  the  other  hand,  had  the 
expression  been  a  "system  of  railroads,"  then 
as  matter  of  law  the  defendant  might  have 
built  more  than  one  raUroad. 

[7]  Did  the  parties  by  contract  in  plain 
words  so  fix  by  law  the  method  of  operation, 
or  did  they  leave  it  to  be  fixed  by'  testimony 
about  a  reasonable  method  and  the  verdict 
of  a  Jury?  If  the  parties  fixed  the  method 
by  contract,  to  wit  O-  railroad,  and  meaning 
thereby  one  railroad,  it  matters  not  that 
the  timber  could  have  been  moved  with  less 
hurt  to  the  servient  estate  by  the  construc- 
tion of  more  than  one  railroad.  There  is  no 
force,  therefore,  in  the  defendant's  conten- 
tion, supported  by  testimony,  that  the  rail- 
road system  which  is  operated  was  best  for 
the  servient  estate. 

[8]  The  further  contention  of  the  defend- 
ant is  that  the  plaintiffs  tendered  to  the  Jury 
the  Issue  of  a  reasonable  method  of  logging 
by  a  system  of  railroads,  and  that  by  the 
seventh  paragraph  of  the  complaint  already 
quoted.  But  that  paragraph  has  reference 
as  much  to  the  use  of  a  skldder  as  to  the  con- 
struction of  a  railroad;  and,  by  a  critical 
construction  of  the  words  of  the  paragraph, 
it  does  not  even  refer  to  the  damage  which 
resulted  from  a  construction  of  the  railroad. 
The  sixth  paragraph  sets  out  the  wrongful 
construction  of  the  system  of  railroads,  and 
charges  exactly  bow  the  damage  followed 
that  act  The  seventh  paragraph  charges 
that  the  defendant  also  did  other  wrongful 
things.  That  however.  Is  too  technical.  So 
the  question  comes  back  to  the  plain  meaning 
of  the  words  of  the  deed  "the  right  to  build 
*  *  *  and  operate  a  railroad  across  said 
lands."  It  was  the  business  of  the  court  to 
tell  the  Jury  what  these  words  meant,  if  they 
are  free  from  ambiguity.  Plainly  the  court 
would  have  been  right  to  instruct  the  Jury 
that  the  defendant  had  the  right  to  build  a 
railroad,  for  the  language  of  the  deed  so  de- 
clares. And  if  the  words  "a  railroad"  do  not 
embrace  two  lines  and  seven  spurs.  It  was 
the  business  of  the  court  to  so  instruct  the 
Jury.  It  would  be  the  sanction  of  an  unwar- 
ranted looseness  of  language  to  hold  that 
where  the  itarties  have  agreed  ttiat  "a  raU- 
road" might  be  built  a  court  must  stand 
aside  the  contract  and  submit  to  a  Jury  to 
inquire  If  thereunder  two  railroad  lines  and 
seven  spur  tracks  was  a  reasonable  method 
of  removing  the  logs.  The  parties  must 
stand  to  their  plain  agreement 

The  Judgment  below  is  afilrmed. 

OART,  C.  J.,  and  HTDBIOE^  WATTS,  and 
FBASEB,  33.,  concur. 
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OADSOEN  T.  WEST  SHORE  INV.  CO. 
(No.  8963.) 

(Sopreme  Gonrt  of  South  Carolina.    Oct.  fi, 
1914.) 

1.  Taxatiokt  (8  810*)— Tax  Titlbs— Pbesump- 

TION  AB  TO    VaUDITT. 

A  tax  title  is  presumed  to  be  (ood,  and  the 
burden  is  upon  the  part;  attacking  it  to  show  a 
defect. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §S  1605-1608;   Dec.  Dig.  |  810.*] 

2.  EriDENcx   (I    83*)  —  PBxatTifPTioNS  —  Tax 

Under  the  act  of  1889  (Act  Dec.  2S,  1889 
[20  Stat,  at  Large,  p.  346]),  authorizing  the 
sinldng  fund  commiBsionera  to  have  lands,  which 
for  10  years  had  been  on  neither  the  tax  dupli- 
cates nor  the  forfeited  land  list,  surveyed  and 
placed  upon  the  tax  duplicate  in  the  owner's 
name  or  in  the  name  of  "Unknown,"  if  the  own- 
er's name  was  not  known,  where  adjoining 
tracts  separately  owned  were  assessed  together 
against  "Unknown"  and  sold  as  one  tract,  a 
presumption  arose  that  the  taxing  officers  did 
not  know  that  they  were  separate  tracts. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  105 ;   Dec.  Dig.  S  83.*] 

8.  Taxation  (S  671*)  — Tax  Saucs  —  Absess- 
ifENT  AND  Sale  or  Sepabate  Tbacts 
Jointly. 

Under  such  statute,  where  there  was  no  line 
of  demarcation  between  two  tracts,  a  tax  sale 
was  not  invalid  because  tbey  were  assessed 
against  "Unknown,"  levied  upon,  advertised, 
and  sold  as  one  tract. 

[Eld.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  1S54;   Dec.  Dig.  (  671.*] 

4.  Taxation  (|  734*)— Tax  Sales— Ibrxou- 

LABITIX& 

Under  such  act,  where  tracts  were  assessed 
upon  the  tax  t>ooks  against  "Unknown"  and 
sold  by  the  sheriff,  the  bid  paid,  and  a  receipt 
given  by  the  sherUc  in  1890,  they  were  thereaft- 
er listed  in  the  name  of  the  purchaser,  and  the 
taxes  paid  for  23  years,  and  in  1913  the  sDCces- 
Kor  of  the  sheriff  who  made  the  sale  executed  a 
deed  to  the  purchaser,  there  were  no  fatal  irreg- 
ularities defeating  the  purchaser's  title. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
(3ent  Dig.  I{  1408,  1470-1473;  Dec  Dig.  | 
734.*] 

5.  Adtekse  Possession  (g  88*)— Payment  of 
Taxes  as  Evidence  or  Trle. 

The  payment  of  taxes  is  not  evidence  of 
title,  but  the  failure  to  pay  is  evidence  that  no 
claim  was  made. 

[EM.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  |{  609-511;  Dec  Dig.  8 
88,*] 

Gage,  J.,  dissenting  in  part. 

Appeal  from  (^mmon  Pleas  Circuit  Court 
of  Charleston  County;  R.  W.  Memmlnger, 
Judge. 

Action  by  Helen  T.  Gadsden  against  the 
West  Shore  Investment  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
.\fflrmed. 

Huger,  Wilbur  ft  Oaerard,  of  Charleston, 
for  appellant  Yon  Kolnitz  ft  Von  Eolnltz, 
of  Charleston,  for  respondent 

FBASER,  J.  [1]  The  defendant  herein 
made  a  contract  to  purchase  from  the  plain- 
tiff a  tract  of  marsh  land.  The  defendant 
refused  to  comply  with  the  contract,  because 


one  link  In  plalntlfTs  chain  of  title,  was  a 
tax  title  and  the  defendant  contends  that 
the  tax  title  Is  not  valid  under  the-  statutes 
of  this  state.  Under  the  statutes  of  this 
state  a  tax  title  Is  presumed  to  be  good,  and 
the  burden  Is  upon  the  defendant  to  show 
the  defect 

There  was  an  agreed  statement  of  facts. 
The  Important  facts  are  as  follows :  In  1742 
the  land  was  granted  by  King  George  II  to 
6.  Gulgnard.  Several  successive  conveyanc- 
es In  the  first  half  of  the  nineteenth  century 
were  made  by  which  the  land  was  conveyed 
in  part  to  Jonathan  Lucas  and  In  part  to 
Thomas  Gadsden.  There  were  no  further 
conveyances  of  record.  The  land  was  maish 
land  and  dally  covered  with  tide  water.  The 
two  tracts  aggregated  44  acres,  bnt  tbey  ad- 
joined, and  there  was  no  evidence  of  any 
dividing  line  between  them.  In  1889  the 
Legislature  authorized  the  sinking  fund  com- 
missioners to  have  surveyed  any  lands  that 
they  were  Informed  or  believed  to  have  been 
continuously,  for  10  or  more  immediately 
preceding  yean,  upon  neither  the  tax  dupli- 
cates nor  forfeited  land  list  of  this  state,  and 
If,  after  such  survey,  the  said  absence  from 
said  tax  books  be  found  to  exist,  to  cause 
the  said  land  to  be  placed  upon  the  tax  du- 
plicate in  the  owner's  name,  if  known,  or 
In  the  name  of  "Unlmown,"  if  the  owner's 
name  be  not  known,  charged  and  taxed  with 
the  entire  costs  of  the  surrey  and  Investiga- 
tion, and  50  per  cent  penalty  additional 
thereto,  and  with  the  taxes  for  five  years 
Immediately  preceding,  and  collect  the  same 
under  existing  law  for  collection  of  taxes. 
In  1890  the  two  tracts  were  put  on  the  tax 
books  for  Charleston  county  as  follows :  "Un- 
known Ashely  Rlrer,  44  Acres  assessed  ^00.- 
00  from  1886."  On  June  6,  1890,  the  land 
was  sold  by  Ferguson,  sheriff,  and  bid  In  by 
Norman  P.  Gadsden,  Adm'r;  the  bid  was 
paid  and  receipt  was  given  by  the  sheriff. 
The  sheriff  did  not  make  title,  bnt  the  land 
was  listed  In  the  name  of  Gadsden,  Adm'r, 
and  the  taxes  paid  thereon  ever  since.  On 
6th  June,  1913,  J.  Elmore  Martin,  sheriff,  a* 
successor  to  Sheriff  Ferguson,  made  the 
deed  in  question  to  Gadsden,  and  he  con- 
veyed to  the  plaintiff.  The  case  was  heard 
by  Judge  Memmlnger,  who  declared  the  deed 
good  and  ordered  compliance.  There  are 
several  exceptions,  but  in  argument  the  ap- 
pellant takes  three  positions. 

[2]  1.  "The  first  three  exceptions  raise  vir- 
tually the  same  issue  and  call  in  question  the 
position  taken  by  the  circuit  judge  that  a 
presumption  arises  from  the  fact  that  the  two 
tracts  were  merged  and  sold  as  one  tliat  the 
tax  authorities  did  not  know  that  they  were 
separate   tracts." 

The  statute  says  the  lands  are  to  be  listed 
as  "Unknown"  If  the  owner's  name  be  not 
known.  "Unknown"  to  whom?  Manifestly 
unknovm  to  the  tax  officers.  Under  the  stat- 
ute the  officers  are  to  Investigate,  and  there 
Is  a  presumiytion  that  public  officers  did  th^ 
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duty.  There  la  nothing  to  show  that  th^ 
did  know,  and  his  honor  correctly  held  under 
the  agreed  statement  that  they  did  not  know. 
The  deed  of  Sheriff  Martin  described  the 
tracts  separately.  This  does' not  show  that 
It  was  known  at  the  time  of  the  advertise- 
ment and  sale. 

[3]  2.  "The  tax  sale  is  invalid  because  two 
tracts  belonging  to  different  owners  were  assess- 
ed, levied  on,  advertised,  and  sold  as  one  tract." 

There  Is  nothing  In  the  case  to  show  that 
there  was  any  line  of  demarcation  between 
the  two  tracts.  Title  is  traced  by  the  names 
of  the  grantors  and  grantees.  The  name  be- 
ing unknown,  there  was  no  means  of  know- 
ing that  the  tracts  were  separate,  even  In  ti- 
tle. There  was  no  separation  In  fact,  and 
this  position  cannot  be  sustained. 

[4, 5]  3.  "ABsuming  that  every  prerequisite  to 
the  tax  sale  had  been  in  order,  we  submit  that 
there  were  fatal  irregularities  in  the  after  se- 
quence of  events,  by  reason  of  which  the  title 
of  the  defaulting  owners  was  never  divested." 

It  is  said  that  there  could  be  no  actual 
possession  of  this  marsh  land.  In  that  ease, 
the  defaulting  taxpayer  had  no  actual  pos- 
session. In  ISdO  the  tax  officials  put  this 
land  on  the  tax  books  as  land  upon  which 
taxes  had  not  been  paid  In  10  or  more  years. 
The  payment  of  taxes  is  not  evidence  of  title 
as  is  supposed  in  popular  myth,  but  the  fail- 
ure to  pay  Is  evidence  that  no  claim  was 
made.  We  have  then  that  for  33  years  nei- 
ther Guignard  nor  Lucas  nor  their  hdrs 
have  made  any  claim  to  the  land.  There  is 
a  presumption  that  Sheriff  Ferguson  took 
possession  in  1890.  There  is  no  evidence  of 
a  change  in  the  status,  except  that  Sheriff 
Martin  put  Norman  Gadsden  in  possession 
In  1913  and  made  the  deed  as.  he  was  author- 
ized to  do.  The  statute  authorizes  the  suc- 
ceeding sheriff  to  make  the  deed,  and  there 
is  no  limit  in  the  statute. 

So  far  as  the  questions  raised  in  this  case, 
there  was  no  error  in  the  Judgment  api)eal- 
ed,  and  it  is  affirmed. 

GARY,  O.  J.,  and  WATTS,  J.,  concur. 
HTDRIGK,  J.,  concurs  in  the  result 

GAGE,  3.  I  concur  in  the  opinion  of  FRA- 
SER,  J.,  except  I  think  that  the  Judgment  of 
taxes  is  competent  testimony,  in  some  cases, 
to  prove  title. 


(U2  Oa-  351) 

JOHNSON  V.  BASS.     (No.  644.) 
(Supreme  Court  of  Georgia.     Sept  16,  1914.) 

{SifUalMu  by  th«  Oo»rt.} 

1.  Teiai  (I  259*)— Ikstbdctioks— Failure 
TO  Requxst. 
The  parties  entered  into  a  contract  by  which 
the  plaintiff,  as  manager,  was  to  carry  on  the 
business  of  operating  a  hotel  In  a  building  be- 
longing to  the  defendant,  and,  after  the  pay- 
ment  of  expenses   and   a   certain  amount   for 


rent,  the  profits  of  the  business  were  to  bk 
equally  divided  between  them.  The  defendant 
discharged  the  plaintiff  before  the  time  fixed  in 
the  contract  had  expired ;  and  the  plaintiff,  be- 
fore the  expiration  of  the  contract  term,  brought 
suit  for  damages  for  tiie  breach  of  the  con- 
tract The  evidence  was  cocfiicting  as  to 
whether  the  defendant  was  justified  in  discharg- 
ing the  plaintiff  by  reason  of  various  alleged 
breaches  of  the  contract  on  the  part  of  the  lat- 
ter. The  court  submitted  the  issues  in  general 
terms,  substantially  charging  on  the  subject 
whether  the  plaintiff  bo  violated  the  contract  as 
to  authorize  his  discharge  for  that  reason,  or 
whether  the  defendant  violated  the  contract 
in  discharging  him;  and  also,  on  the  subject 
of  damages,  if  the  plaintiff  was  entitled  to  re- 
cover. Taking  the  cliarge  as  a  whole,  it  submit- 
ted the  substantial  law  of  the  case;  and  the 
omission  to  enter  into  greater  detail  in  regard 
to  the  specific  reasons  why  the  defendant  con- 
tended that  the  plaintiff  was  properly  discharg- 
ed, and  in  regard  to  damages,  will  not  furnish 
ground  for  a  new  trial,  in  the  absence  of  any 
timely  written  request  to  charge  on  such  sub- 
jects. 

(a)  The  expression  used  in  one  portion  of 
the  charge,  in  stating  the  contentions  of  the 
parties,  that  the  defendant  contended  that  the 
plaintiff  was  discharged  "for  that  reason  alone," 
when  considered  in  connection  with  its  context, 
evidently  meant  that  the  defendant  contended 
that  the  plaintiff  was  discharged  for  the  rea- 
son that  he  violated  the  contract  not  in  any 
one  of  the  particulars  specified  by  toe  defendant, 
but  for  the  general  reason  that  the  cause  for 
his  discharge  was  his  failure  to  comply  with  his 
obligations  nnder  the  -contract  which  obliga- 
tions the  court  substantially  specified  elsewhere 
in  the  charge.  In  other  words,  the  purpose  of 
the  conrt  was  to  call  the  attention  of  the  jury 
to  the  fact  that  the  defendant  contended  that 
he  discharged  the  plaintiff  because  he  violated 
his  contract,  and  not  for  some  other  or  ulterior 
reason  affecting  the  defendant,  as  to  which 
there  was  some  suggestion  in  the  evidence.  So 
construed,  the  instruction  did  not  require  the 
grant  of  a  new  trial. 

TEd.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  II  848-660;   Dec  Dig.  |  269.*] 

2.  Masteb  ano    Bxbvant    (|   06*)— Ehplot- 

MEHT   CONTBAOT — SUFFIOIENCT  OF   PEBFOBM- 
ANCB. 

The  charge  to  the  effect  that  performance, 
to  be  effectual,  must  be  a  substantial  compli- 
ance was  in  accord  with  the  Civil  Code  1910, 
I  4818.     See,  also.  Id.,  |  4321. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  66.*] 

3.  Verdict  and  Denial  of  New  Triai,  Ap- 

PBOVED. 

The  verdict  was  supported  by  the  evidence, 
and  there  was  no  error  In  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Wilkes  County ; 
B.  F.  Walker,  Judge. 

Action  between  W.  T.  Johnson  and  W.  P. 
Bass.  From  the  judgment  Johnson  brings 
error.    Affirmed. 

F.  H.  CoUey  and  R.  C.  Norman,  both  of 
Washington,  Ga.,  for  plaintiff  in  error.  8. 
H.  Sibley,  of  Union  Point,  and  Wm.  Wynne, 
of  Washington,  Ga.,  for  defendant  In  error. 


FISH,  O.  J.    Judgment  affirmed.    All  the 
Justices  concur. 


*For  other  oases  ■••  same  topic  and  ■•ctlon  NUIIBBR  la  Deo.  Dig.  A  Am.  Dig.  Koy-No.  Barlas  *  Rm'r  Indexn 
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REID  et  aL  v.  WOOSTBR  et  al.    (No.  550.) 
(Supreme  Court  of  Georgia.     Sept  18,  1914.) 

(Syllabut  by  the  Court.) 

Wiixs  (SS  143,  302*)— Admissiow  to  Pbobatb 

—Witnesses. 

A  nuncupative  will  must  be  proved  by  the 
oaths  of  three  competent  witnesses  who  were 
present  at  the  making  thereof;  and  the  cir- 
cumstance* of  the  testamentary  disposition  must 
be  reduced  to  writing  within  30  days  after  the 
making  of  the  same.  Civil  Code  ItflO,  H  3925, 
3926.  Where  three  persons  appeared  before  a 
magistrate  and  made  oath  that  a  certain  dece- 
dent, in  the  time  of  his  last  sickness,  called  upon 
them  to  bear  witness  that  the  declarations  he 
was  about  to  speak  were  his  will  (or  words  to 
that  effect),  and  two  of  them  deposed  that  the 
decedent  disposed  of  his  entire  estate  in  equal 
parts  to  two  different  people,  and  one  of  them 
deposed  that  the  decedent  disposed  of  6ne  half 
to  one  of  the  named  persons,  but  that  he  did 
not  hear  him  make  any  statement  with  refer- 
ence to  the  other  half  of  his  estate,  and  where, 
in  an  application  to  probate  such  spoken  words, 
the  witnesses  testified  as  was  contained  in  their 
affidavits  before  the  magistrate,  it  was  no  error 
to  direct  a  verdict  refusing  such  will  to  probate. 
Harp  ▼.  Adams,  142  Ga.  6,  82  S.  E.  246,  and 
citations. 

(a)  The  provision  of  the  Civil  Code  1910,  ; 
3833,  which  declares,  "If  a  will  be  legal  in 
part  and  illegal  in  part,  that  which  is  legal  may 
be  sustained,  unless  the  whole  will  so  constitute 
one  testamentary  scheme  that  the  legal  alone 
cannot  give  effect  to  the  testator's  Intention;  in 
such  a  case  the  whole  will  fails,"  refers  to  a  will 
that  has  been  properly  attested,  and  has  no  ap- 
plication to  a  case  like  the  present,  where  there 
was  no  effort  to  set  up  an  alleged  nuncupative 
will,  when  the  necessary  number  of  witnesses 
did  not  agree  substantially  upon  the  entire  tea- 
tamentary  disposition. 

[  Ed.  Note— For  other  cases,  see  Wills,  Cent.  Dig. 
H  354, 575, 581, 700-710 ;  DecDig.  S§  143, 302.*] 

Error  from  Superior  Court,  Clayton  Coun- 
ty;  J.  D.  Humphries,  Judge  pro  hac. 

Action  between  E.  G.  Reld  and  others  and 
Jos.  Wooster  and  others.  From  the  Judg- 
ment, the  parties  first  mentioned  bring  error. 
Affirmed. 

J.  F.  Golightly,  of  Atlanta,  and  O.  J.  Coog- 
l«r,  of  Jonesboro,  for  plaintiffs  In  error.  N. 
F.  Culpepper,  of  Greenville,  and  J.  W.  Cul- 
pepper, of  FayettevUle,  for  defendants  In  er- 
ror. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concar. 


(142  Qa.  368) 

CONiraCTICTJT   MUT.   LIFE   INS.   CO.   t. 

MULKEY.    (No.  549.) 
(Supreme  Court  of  Georgia.    Sept  18,  1914.) 

(8vllal)u»  by  the  Court.) 

1.  Insubanck  (§  668*)— Action  on  Poliot— 
Matebiautt  of  Representations  in  Ap- 
plication— Question  fob  Jubt. 

A  policy  of  life  insurance  contained  a  pro- 
vision as  follows :  "This  policy  and  the  applica- 
tion therefor,  a  copy  whereof  is  hereunto  at- 
tached, shall  constitute  the  entire  contract  be- 
tween the  parties,  and  all  statements  made  by 
the  insured  shall,  in  the  absence  of  fraud,  he 
deemed  representations  and  not  warranties,  and 


no  such  statement  shall  be  used  in  defense  to  a 
claim  under  this  policy,  unless  contained  is 
said  application,  and  a  copy  of  the  application 
shall  be  attached  to  the  policy  when  issued." 
The  application  attached  to  the  policy  contain- 
ed questions  propounded  to  the  applicant  and 
answers  thereto,  as  follows:  "(a)  Do  you  use 
beer,  wine,  or  other  alcoholic  stimulants  daily 
and  habitually?  No.  (b)  If  not  daily,  how 
often?  None,  (c)  What  is  used,  and  how 
much?  None,  (d)  What  have  your  past  hab- 
its been  in  this  respect?  Formerly  temperate, 
(e)  Have  you  ever  used  any  of  them  to  excess? 
No."  Following  the  answers  thus  made  was 
this  stipulation:  "I  hereby  agree  that  the  an- 
swers and  statements  in  Uiis  application,  con- 
sisting of  parts  1  and  2  on  separate  sheets,  are 
true  and  full;  that  any  policy  to  be  issued  on 
this  application  shall  not  be  in  force  or  binding 
on  the  company  until  the  advance  premium 
thereon  shall  have  been  actually  paid  while  X 
am  living;  and  t^t  this  application  and  the 
several  answers,  statements,  and  agreements 
herein  contained  shall  be  the  basis  of  and  a 
part  of  the  consideration  for  the  contract  of 
Insurance,  and  this  application  and  such  pol- 
icy shall  constitute  the  entire  contract"  Beta, 
under  former  rulings  of  this  court  in  a  suit 
for  the  amount  of  the  policy,  where  the  de- 
fendant pleaded  that  it  was  void  on  the  ground 
that  the  answers  to  the  above  questions  were 
untrue,  under  the  evidence  introduced  it  was 
for  the  jury  to  say  whether  the  representations 
thus  made  were  material  to  the  risk,  and  there 
was  no  error  in  submitting  that  question  under 
appropriate  instructions.  Massachusetts  Bene- 
fit Lite  Association  v.  Robinson,  104  Ga.  256, 
30  S.  E.  918.  42  L.  R.  A.  2fil ;  Phenix  Insur- 
ance Co.  T.  Fulton,  80  Ga.  224,  4  S.  E.  86& 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1666,   1732-1770;    Dec.  Dig.   i 

668.*] 

2.  Appeai.  and  Ebbob   (S  1058*)— HASiojEsa 
Ebbob— Examination  or  Witnesses. 

It  was  not  error  requiring  a  new  trial  that 
upon  the  issues  above  stated  as  to  the  materi- 
ality of  the  questions  and  answers  on  the  sub- 
ject of  risk,  the  medical  directors  and  vice  pres- 
ident were  not  permitted  to  testify  that  they 
gave  particular  consideration  to  the  statements 
of  the  insured  as  to  his  habits  with  respect 
to  the  use  of  intoxicating  liquors,  where  it  ap- 
pears that  the  witnesses  were  permitted  to  tes- 
tify substantially,  but  in  other  language,  to 
the  same  effect 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  4195,  4200-1204,  4206: 
Dec  Dig.  S  1058.*] 

3.  ASSIONMKNTS    OF   ErBOB. 

Other  assignments  of  error,  based  on  ths 
rulings  of  the  court  on  the  admissibility  of  evi- 
dence, and  on  the  charge  and  refusal  to  charge, 
when  considered  in  connection  with  the  entire 
charge,  afford  no  ground  to  require  the  grant 
of  a  new  triaL 

4.  Appeal  and  Ebbob  (f  1005*)— Discbbtion- 
ABT  Ruling- Denial  of  New  Tbial. 

Though  conflicting,  there  was  evidence  to 
authorize  the  verdict  and  the  discretion  of  the 
trial  judge  in  refusing  to  grant  a  new  trial  win 
not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  8860^876,  3948-3960; 
Dec.  big.  {  10(W.*) 

Error  from  Superior  Court,  Pulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Action  by  J.  Q.  Mulkey  against  the  Connect- 
icut Mutual  Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 
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WatUas  &  Latimer,  of  Atlanta,  for  plain- 
tiff in  error.  Horton  BroB.  &  Btirress  and 
Anderson  &  Rountree,  all  of  Atlanta,  for 
lefendant  In  error. 

ATKINSON,  J.  Judgment  aifBrmed.  All 
tbe  JoBtlceB  concur. 


aa  Qa.  361) 

WADLET    SOUTHERN   RY.   C50.  t.   DUB- 
DEN.    (No.  552.) 
(Supreme  Court  of  Georgia.     Sept.  18,  1914.) 

^SyllsbiM  by  the  Court.) 

Railboadb  (§   394*)— iNjmtT  to  Licenbxs  — 

PKTrrioN— SurncntNCT. 

Tbe  court  erred  In  oTemiUns  the  defend- 
ant's demurrer  to  the  i>etition. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  {|  1331-1338;  Dec  Di«.  |  8»4.*] 

Error  from  Superior  Court,  Emanuel  0>Tm- 
ty;   B.  I.  RawUngs.  Judge. 

Action  by  Linton  Durden  against  the  Wad- 
ley  Southern  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
ReTersed. 

Unton  Durden  brought  suit  against  the 
Wadley  Southern  Railway  Company,  former- 
ly tbe  Wadley  &.  Mt  Vernon  Railroad  (Com- 
pany, hereinafter  called  tlie  defendant,  and 
alleged  substantially  the  following  facta: 
On  tbe  Ist  day  of  June,  1906,  plaintiff  was 
ran  over  by  an  engine  on  the  track  of  the  de- 
fendant company,  and  his  left  leg  was  man- 
gled In  such  manner  that  it  had  to  be  am- 
putated. At  the  time  of  tbe  injury  be  was 
In  tbe  employment  of  El  P.  Rentz,  who  was 
granted  tbe  prlrilege  of  using  tbe  trac^  of 
the  defendant  by  virtue  of  a  contract  pre- 
viously entered  into  between  Rentz  and  T. 
3.  James,  who  was  the  owner  of  that  part 
of  tbe  track  at  tbe  time  of  tbe  contract, 
"which  privilege  was  extended  and  granted 
to  said  E.  P.  Roitz  by  tbe  said  defendant 
company  after  it  became  tbe  owner  of  tbe 
said  railway,  including  that  part  npon  which 
the  plaintiff  was  in;}ured.  According  to  the 
terms  of  said  contract,  by  .consent  of  said 
¥\.  P.  Rentz  and  said  T.  J.  James,  tbe  said 
defendant  company  agreeing  with  said  Rentz 
and  said  James  to  carry  out  and  perform 
that  part  of  said  contract  obligatory  on  said 
James,  so  far  as  the  privilege  of  using  the 
railway  and  franchises  of  said  defendant 
company  was  concerned,  granted  to  said 
Rentz  according  to  said  terms  of  said  con- 
tract," a  copy  of  which  was  attached  to  tbe 
petition,  and  tbe  material  portions  of  which 
are  as  follows:  James  rented  to  Rentz  a 
sawmill  outfit  and  fixtures  known  as  the 
James  Lumber  Company  sawmill,  Including 
all  shanties,  ofilces,  and  dry  kilns,  log  tracks, 
and  log  trucks,  and  also  all  railroad  track 
In  and  around  said  mill  known  as  the  mill 
tracks.  James,  as  sole  owner  of  tbe  Wadley 
&    Mt.    Vernon    Railroad   Company,   entered 


into  certain  agreements,  contained  in  tbe  con 
tract,  with  reference  to  the  free  use  of  tb« 
railroad  from  "Rixville  to  Big  Ohoopee 
river,"  free  of  charge,  for  the  purpose  of 
hauling  logs  with  tbe  log  train,  ana  as  to 
freights  to  be  paid  on  other  portions  of  the 
railroad  beyond  these  limits  in  each  direc- 
tion, and  certain  other  agreements  as  to  the 
conducting  of  commissary  privileges,  tbe 
honoring  of  checks  by  James  drawn  by  Rentz, 
and  the  furnishing  of  wood  from  the  mill 
to  James.  The  fourth  paragraph  of  tbe  peti- 
tion alleged: 

"In  this  connection  yonr  petitioner  respect- 
fully snbmits  that  if  said  defendant  company 
had  any  knowledge  of  said  contract,  and  did 
not  adopt  the  same  as  hereinabove  alleged,  it 
is  nevertheless  liable  to  your  petitioner  for  dam- 
ages aforesaid,  for  the  reason  that  it  permit- 
ted said  Rentz  to  use  said  track  and  railroad 
of  said  defendant  company  and  acquiesced  in 
his  using  said  road  and  track,  yards  switches, 
water  tanks,  as  hereinafter  alleged,  for  several 
months  after  date  of  said  contract,  said  defend- 
ant company  being  fully  cognizant  of  tbe  fact 
that  said  Rentz  was  using  .the  track,  railroad, 
switches,  water  tank,  and  yards  of  said  defend- 
ant company,  and  exercising  the  rights  and  priv- 
ileges granted  to  said  defendant  company  by  its 
charter,  without  making  any  objection  what- 
ever; and  therefore  your  petitioner  maintains 
and  herein  alleges  that  said  defendant  company 
consented  to  such  use  of  said  Rentz  of  its  road, 
track,  yards,  switches,' water  tanks,  etc.,  and 
the  exercise  of  said  rights  and  privileges  by 
said  Rentz,  granted  to  said  defendant  company 
by  its  charter;  and  therefore  your  petitioner 
maintains  that  he  acted  in  good  faith  in  be- 
ing and  working  npon  the  tracks  and  yards  of 
said  company  and  doing  the  things  which  be 
was  required  to  do  by  said  Rentz,  as  above  stat- 
ed, believing  and  herein  maintaining,  from  the 
condnct  of  said  defendant  company  in  permit- 
ting and  impliedly  consenting  thereto,  the  said 
E.  P.  Rents  had  a  right  to  use  the  track,  yards, 
switches,  water  tanln,  etc.,  as  hereinafter  stat- 
ed, that  petitioner  had  a  right  to  be  upon  the 
railroad  tracks  and  yards  of  said  defendant  com- 
pany, performing  the  duties  assigned  to  him  by 
said  E.  P.  Rentz,  as  hereinafter  stated,  in  view 
of  the  facts  above  stated.  Your  petitioner  al- 
leges that,  when  he  sustained  said  injury,  he 
was  a  licensee  of  said  defendant  company,  and 
in  that  capacity  brings  and  will  maintain  his 
suit  against  said  defendant  company  for  the 
damage  aforesaid." 

Plaintiff  was  employed  by  Rentz  to  fire  tbe 
engine  which  ran  over  and  injured  blm,  and 
to  couple  cars  and  throw  switches  in  and 
about  the  railroad  yards  at  Adrian,  tbe  place 
where  be  was  injured,  a  station  of  tbe  de- 
fendant, and  was  at  tbe  time  in  tbe  employ- 
ment of  Rentz  and  in  tbe  discharge  of  tbe 
duties  assigned  blm.  Tbe  injury  was  sus- 
tained on  the  side  track  of  the  defendant. 
At  tbe  time  of  tbe  injury,  tbe  engine  was  be- 
ing backed  by  the  engineer  while  plaintiff 
bad  gone  down  the  track  to  fix  a  link  on  the 
water  tank,  to  which  they  intended  to  couple 
tbe  engine.  He  had  fixed  the  link  on  tbe 
tank,  and  was  going  towards  the  engine  to 
fix  the  pin  on  the  engine  so  that  it  would 
couple  to  the  tank,  and  when  in  about  30 
feet  of  the  engine,  which  was  slowly  backing, 
the  beel  of  bis  shoe  was  caught  between  a 
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cro83-tle  and  an  Iron  bar  which  goldes  the 
rail  in  throwing  the  switches,  and,  being  un- 
able to  extricate  himself,  be  began  to  cry 
aloud  to  the  engineer  to  stop  the  engine,  but 
the  engineer,  not  hearing  or  seeing  him,  fail- 
ed to  stop,  and  the  engine  ran  over  bis  leg 
and  caused  the  Injury.  Between  the  cross- 
tie  and  the  Iron  bar  there  was  a  washout,  or 
hole  dug  out,  and  on  account  of  this  hole 
plaintiff  was  caught  in  the  position  stated; 
and  it  there  bad  been  no  washout,  or  hole 
dug  out,  and  the  snrfade  had  been  level,  as 
it  should  have  been  at  that  place,  the  acci- 
dent would  not  have  happened,  and  he  would 
not  have  sustained  the  Injury.  At  that  time 
he  was  16  years  old  and  earning  $1  per  day, 
etc.  It  was  alleged  that  the  defendant  was 
negligent  In  that  it  was  the  duty  of  the  de- 
fendant to  the  public  and  to  the  plaintiff,  or 
to  any  one  else  who  had  a  right  to  be  on  the 
track,  to  have  kept  the  track  where  the  plain- 
tiff was  injured,  and  all  other  places  of  like 
kind  on  the  road  of  the  defendant,  smootli, 
level,  and  solid,  and  in  snch  condition  as  to 
prevent  washouts,  or  a  hole  dug  out,  but  the 
defendant  company  negligently  omitted  to  do 
so,  etc.  The  defendant  knew,  or  should  have 
known,'  of  the  defect  in  ample  time  to  have 
repaired  it,  and  to  have  prevented  the  In- 
Jury.  Plaintiff  was  free  from  fault,  for  the 
reason  that  the  duties  assigned  to  him  were 
such  as  not  to  require  him  to  be  alert  to  dis- 
cover such  defects,  and  nothing  came  vrithin 
his  observation  to  prompt  him  to  make  an 
investigation  with  a  view  to  discover  such 
defects,  and  his  means  for  knowing  of  such 
defects  were  not  equal  to  those  of  the  de- 
fendant company;  he  not  being  an  employ^ 
of  the  defendant  as  a  road  hand  or  other- 
wise. He  did  not  know  at  the  time  he  sus- 
tained the  injury,  and  could  not  have  known 
by  the  exerdse  of  ordinary  diligence,  that 
the  washout,  or  hole  dug  out,  was  In  exist- 
ence at  the  point  where  he  was  injured. 
The  defendant's  demurrer  to  the  petition  was 
overruled  by  the  court,  and  exceptions  were 
filed.  The  case  proceeded  to  trial ;  the  Jnty 
returned  a  verdict  for  the  plaintiff ;  a  motion 
for  new  trial  was  overruled ;  and  the  defend- 
ant excited. 

Lawton  &  Cunningham,  of  Savannah,  and 
Saffold  ft  Jordan,  of  Swainsboro,  for  plain- 
tiff in  error.  A.  E.  Smith,  of  Sylvester,  Wil- 
liams &  Bradley,  of  Swainsboro,  and  Louis  B. 
Llghtfoot,  of  Adrian,  for  defendant  in  error. 

HILL,  J.  The  foregoing  statement  of 
facts,  which  substantially  sets  forth  the 
plaintiff's  cause  of  action,  was  subject  to  the 
demurrer  filed,  and  the  court  erred  in  not 
sustaining  It  As  this  ruling  is  controlling, 
the  other  assignments  of  error  need  not  be 
considered.  Assuming  that  the  plaintiff  was 
a  licensee  upon  the  tracks  of  the  defendant 
company  as  alleged,  the  defendant  owed  to 
him  the  duty  of  furnishing  a  safe  track  on 
which  he  and  his  employer  might  run  its 


cars  and  perform  the  work  incident  thereto. 
Bee  Killian  v.  Augusta  ft  Knoxville  B.  Oc 
79  Ga.  234,  4  S.  E.  165,  11  Am.  St  Bep.  4ia 
According  to  the  allegations  of  the  petition, 
on  the  day  the  injury  occurred  the  engineer 
of  the  engine  on  which  the  plaintiff  worked 
as  fireman  was  backing  his  engine  down  the 
track,  and  the  plaintiff  had  gone  down  the 
track  to  fix  a  link  on  the  water  tank  to 
which  he  intended  to  couple  the  engine.  Aft- 
er the  link  was  fixed,  the  plaintiff  went  to- 
wards the  engine  to  fix  the  pin  on  the  engine, 
so  that  it  would  couple  to  the  tanlc,  and  when 
in  about  30  feet  of  the  engine,  which  was 
slowly  backing,  the  heel  of  the  plaintifTs  shoe 
was  caught  between  a  cross-tie  and  an  Iron 
bar  which  guides  the  rail  in  throwing  the 
switches,  and,  being  unable  to  extricate 
himself,  the  plaintiff  began  to  cry  aloud  to 
the  en^neer  to  stop  the  engine,  but  the  lat- 
ter, not  bearing  or  seeing  him,  failed  to  stop 
the  engine,  and  it  ran  over  the  plaintifTs 
leg,  causing  the  injury.  It  was  alleged  that 
between  the  cross-tie  and  the  iron  bar  there 
was  a  washout  or  hole  dng  out,  and  on  ac- 
count of  this  hole  the  heel  of  the  plaintiff's 
shoe  was  caught  as  above  described,  and  he 
was  injured ;  and  it  was  alleged  that  if  there 
had  been  no  washout,  or  hole  dng  out,  and 
the  track  had  been  kept  smooth  and  level. 
the  accident  would  not  have  happened,  and 
the  plaintiff  would  not  have  sustained  the  in- 
Jury.  We  do  not  think  that  these  allega- 
tions show  that  the  defendant  was  so  lacking 
in  the  exercise  of  ordinary  care  and  dili- 
gence In  furnishing  a  safe  track  as  to  sub- 
ject it  to  damages,  where  Injury  resulted 
from  a  condition  as  set  forth  in  the  petition. 
Belatlvely  to  the  plaintiff,  the  defendant  was 
not  under  a  duty  to  keep  a  perfectly  smooth 
and  level  track  and  roadbed.  At  most  its 
duty  to  him  was  not  more  than  to  use  or- 
dinary care  to  keep  a  reasonably  safe  track 
and  roadbed.  There  was  no  allegation  that 
the  bar  and  cross-tie  was  In  any  way  defec- 
tive, or  that  there  was  any  negligence  In  re- 
gard to  their  oonstmctlon  or  maintenance. 
The  case  songht  to  be  made  by  the  plainttfl 
turned  upon  the  fact  that  there  was  a  hole 
which  he  alleged  In  the  alternative  was  ei- 
ther dug  out  or  washed  out,  and  in  some  way 
the  heel  of  his  shoe  got  caught  between  a 
cross-tie  and  an  iron  bar  by  reason  of  this 
hole.  There  was  no  allegation  that  the  de- 
fendant, or  its  agents,  made  or  dug  the  hole ; 
nor  was  there  any  allegation  as  to  its  char- 
acter. So  that  on  the  first  branch  of  the  al- 
ternative allegation,  no  case  was  made  out 
On  the  other  branch  of  such  allegation,  as 
to  the  hole  having  been  washed  out  there 
was  no  allegation  as  to  its  extent  or  charac- 
ter, or  how  long  it  had  existed.  Even  if  the 
allegations  by  which  it  was  sought  to  Impnte 
notice  to  the  defendant  were  sufficient  to 
withstand  a  general  demurrer,  nevertheless 
there  was  a  failure  to  show  negligence  on  the 
part  of  the  defendant,  relatively  to  the  plain- 
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tiff,  In  not  changing  the  statna  The  allega- 
tions entirely  fail  to  show  that  the  mere  ex- 
istence of  some  kind  of  a  hole,  or  washout, 
along  the  defendant's  track  oonstltated  neg- 
ligence relatively  to  the  plaintiff.  In  a  vague 
sort  of  way  it  is  said  that  the  heel  of  his 
shoe  would  not  have  caught  but  for  the  hole ; 
but  the  allegations  are  entirely  Insufficient 
to  show  negligence  on  the  part  of  the  defend- 
ant as  to  the  plaintiff,  with  damage  proxi- 
mately resulting  therefrom. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(142  Oa.  GS2) 

WINECOPT  T.  WEBDON  et  aL     (Na  611.) 

(Supreme  Court  of  Georgia.     Aug.  18,  1B14.) 

{BvUahu*  (y  the  Oourt.) 
a.  .CoBPORATioNs  (I  B07*)— Actions— Sebvice 

OF  PBOCESa— TbAVEBSK— CONOLUSITENESS  Of 
RXTTISM. 

A  traverse  to  the  entry  of  service  of  a  peti- 
tion, process,  etc.,  by  the  sberifl  'may  be  made 
by  the  defendant  at  the  first  term  of  court 
after  notice  of  such  entry  has  l>een  had  by  bim, 
and  before  pleading  to  the  merits  of  the  case. 
Civ.  Code  IdlO,  {  6566. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent  Dig.  H  1971-1974,  1976-2000;  Dec  Dig. 
I  507.*] 

2.  Corporations  (|  607*)— Actions— Servkje 

OF  PaooEss— Tbavebsb — Conclusiveness  of 

Return. 

Where  suit  is  brought  against  certain  per- 
sons by  a  creditor  to  recover  the  unpaid  atodc 
subscriptions  of  such  persons  In  a  corporation 
which  has  never  been  dissolved,  and  the  cor- 
poration is  also  sued  in  the  same  action  as  a 
necessary  or  proper  party  to 'the  cause,  an  en- 
try of  service  made  by  the  sheriff,  regular  on 
its  face  and  showing  service  on  the  corporation 
by  serving  a  person  named  as  its  president,  in 
the  absence  of  timely  traverse,  is  to  be  treated 
as  conclusive  of  such  service  on  such  corpora- 
tion, and  the  corporation  is  to  be  treated  as  a 
party  to  the  cause. 

(a)  Under  sach  an  entry  and  in  the  absence 
of  any  traverse,  the  corporation,  relatively  to 
a  codefendant,  is  to  be  deemed  a  party  notwith- 
standing such  codefendant,  who  was  also  served 
as  the  president,  testified  on  the  hearing  of 
the  cause  that  he  had,  before  the  commencement 
of  the  suit,  sold  bis  stoclc  and  tendered  his  res- 
ignation as  president. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1971-1974, 1976-2000;   Dec.  Dig. 

8.  OvEBBOLiNO  Exceptions. 

A  number  of  exceptions  of  law  and  fact 
were  filed  to  the  auditor's  report  in  this  ease. 
We  have  carefully  reviewed  the.  evidence  and 
the  questions  of  law  raised  by  the  exceptions, 
and  bold  that  in  view  of  the  whole  record  the 
court  did  not  err  in  overruling  the  exceptions 
of  fact  and  of  law,  nor  in  entering  the  decree 
to  which  exception  is  talcen. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge 

Action  between  W.  F.  WInecoff  and  L.  A. 
Weedon  and  other?.  From  the  Judgment, 
WInecoff  brings  error.    Affirmed. 

Wlmblsb  &  EUls,  Watfclns  &  Latimer,  and 
Tonng  6.  Smith,  all  of  AtlanU,  for  plaintiff 


in  error.  Moore  &  Branch,  Leon  C.  Greer, 
and  John  8.  Gleaton,  all  of  Atlanta,  for  de- 
fendants In  error. 

HILL,  J.  Judgment  afiSrmed.  All  the  Jus- 
tices concur. 

"^^^  (112  Oo.  S67) 

RIGELL  et  al.  v.  GASKINS.     (No.  548.) 
(Supreme  Court  of  Georgia.     Sept  18,  1914.) 

IBvUabut  iy  tft«  Court.) 

1.  Reformation  of  Instruments  (§  82*)— 
LACHKa— Keconveyance  of  Pbopebtv. 
An  equitable  petition  was  not  subject  to 
general  demurrer,  which  set  forth  in  substance 
the  following:  In  1888  the  plaintiff  was  indebt- 
ed to  a  single  creditor  in  a  sum  which  he  was 
unable  to  pay.  Plaintiff's  father-in-law  and 
wife  suggested  that  plaintiff  execute  to  his  wife 
a  deed  of  all  of  his  real  estate ;  and  accord- 
ingly, on  January  10,  1898,  he  entered  into 
an  oral  agreement  with  his  wife  and  father-in- 
law  (with  the  knowledge  and  consent  of  the 
creditor),  whereby  the  plaintiff  should  convey  by 
deed  all  his  real  estate  to  his  wife,  to  be  held 
by  her  until  he  became  able  to  pay  the  indebt- 
edness owing  to  the  creditor,  at  which  time 
the  wife  and  father-in-law  were  to  reconvey 
the  land  to  the  plaintiff.  On  the  date'  named 
the  father-in-law  "had  a  writing  drawn,"  which ' 
be  represented  to  the  plaintiff  to  be  the  agree- 
ment above  set  forth.  The  plaintiff,  being  illit- 
erate and  unable  to  read  and  write,  and  re- 
posing full  confidence  in  the  father-in-law,  sign- 
ed the  deed  by  "his  mark,"  it  not  Iiaving  been 
read  over  to  bim;  and  be  did  not  and  could 
not  detect  that  it  did  not  contain  the  agree- 
ment to  reconvey.  A  short  time  before  the 
present  suit  was  filed  in  August,  1911,  he  learn- 
ed that  the  deed  he  signed  did  not  contain  the 
agreed  contract ;  and  be  immediately  took  steps 
to  correct  the  fraud  perpetrated  on  bim,  and 
filed  his  petition  praying  for  a  reformation  of 
the  deed,  and  that  it  be  made  to  speak  the 
terms  of  the  agreement  etc.  The  wife  and 
father-in-law  always  recognized  the  rights  of  the 
plaintiff  under  their  agreement  until  shortly 
before  the  bringing  of  this,  suit  when  they  in- 
formed bim  that  his  wife  had  a  warranty  deed 
to  the  land,  and  that  it  did  not  contain  the 
agreement  to  reconvey  to  him  upon  the  pay- 
ment of  the  debt  to  the  creditor.  During  the 
year  1909,  with  the  consent  and  agreement  of 
the  plaintiff  and  his  father-in-law,  the  plaintiff's 
wife  sold  the  land  partly  for  cash,  and  notes 
were  taken  for  the  balance.  A  part  of  the 
money  arising  from  the  sale  was  invested  in  a 
house  and  lot,  in  which  the  plaintiff  and  bis 
wife  reside.  At  the  time  of  the  sale  it  was 
agreed  between  them  that  he  should  have  the 
property  or  the  proceeds  therefrom  reconveyed 
to  him;  but  both  defendants,  who  have  the 
cash  and  notes,  refuse  to  cohvey  to  him  the 
property  or  to  deliver  to  him  the  cash  and 
notes.  He  prayed  that  the  defendants  be  re- 
quired to  comply  with  the  terms  of  the  con- 
tract and  to  convey  to  him  the  title  to  the 
house  and  lot  purchased  with  the  proceeds  of 
his  land,  and  that  they  be  required  to  deliver 
to  bim  the  money  arising  from  the  sale  of  the 
land  and  the  notes  given  foj  the  balance  due 
thereon,  and  that  they  be  restrained  from  check- 
ing out  the  money  on  deposit  and  from  collect- 
ing the  money  on  the  notes,  and  for  other 
relief. 

(a)  In  such  a  suit  it  will  not  be  held,  as 
matter  of  law,  that  the  iplaintiff  is  so  guilty  of 
laches  as  not  to  entitle  him  to  relief  in  a  court 
of  equity  and  to  have  tbe  deed  reformed  and 
have  a  reconveyance  made  in  accordance  with 
the  prayers  of  the  petition,  where  it  does  not 
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appear  that  the  rights  of  innocent  or  third  par* 
ties  are  involved.  Carbine  t.  McCoy,  85  Ga. 
1S5,  11  S.  E.  651:  Venable  v.  Burton,  1U9 
Ga.  537,  59  S.  E.  253:  Carpenter  v.  Boolcer, 
131  Ga.  546,  547,  62  S.  E.  §83,  127  Am.  iSt 
Rep.  241;  Kelly  t.  Hamilton,  185  Ga.  605, 
C9  S.  B.  724. 

[Ed.  Note. — For  other  caaes,  see  Reformation 
of  Instruments,  Cent.  Dig.  {g  119-121;  Dec. 
Dig.  i  32.*] 

2.  Xbvbts  (f  366*)— Action  to  Establibh— 
Pabties— Reconvktanck  oi  Pbopkbtt. 
Under  the  allegations  of  the  petition,  the 
father-ia-law  of  the  plaintiff  was  a  necessary 
party.  The  amendment  to  the  petition  did  not 
set  out  a  new  cause  of  action,  and  was  not  8ul>- 
ject  to  the  demurrer  filed  against  it. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  a  574-i583;    Dec.  Dig.  ||  866.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  B.  Thomas,  Judge. 

Action  by  J.  B.  Gasltins  against  W.  T.  Rl- 
gell,  Sr.,  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

B.  K.  Wilcox,  of  Valdosta,  for  plaintiffs  in 
error.  Knight,  Chastain  &  Gaskins,  of  Nash- 
ville, for  defendant  In  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 

a42  Ga.  S90) 

HALEY  V.  RAY.    (No.  560.) 
(Supreme  Court  of  Georgia.     Sept  IS,  1914.) 

(Syllabui  hi  the  Court.} 

1.  Deeds  (|  114*)— Dbscbiption— Land  Con- 
veyed. 

The  description  in  a  deed  was  as  follows: 
"All  of  that  tract  or  parcel  of  land  lying  and 
being  in  the  town  of  Lavonia,  Ga.,  one  improved 
lot  known  as  lot  No.  1,  of  the  Jones  &  Patrick 
survey,  bounded  as  follows:  On  east  by  Red 
Hollow  Road,  on  south  by  25-foot  alley,  on  the 
west  by  above-named  survey,  and  on  the  north 
by  Mrs.  Rhoda  Merritt,  the  said  lot  measuring 
100  feet  front  and  running  back  three  hundred 
feet."  Held,  that  such  a  deed  conveyed  only 
the  land  described  as  lot  No.  1  of  the  survey 
named,  and  included  within  the  boundaries  nam- 
ed in  it;  and  if  this  did  not  extend  back  300  feet, 
the  distance  would  yield  to  the  description  by 
the  number  of  the  lot  and  its  boundaries. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  %%  316-322,  326-329,  388;  Dec  Dig.  { 
114.*] 

2.  Deeds  (J  114*)— Debcbiption— Land  Con- 
veyed. 

If  the  lot  so  conveyed  did  not  run  back 
300  feet,  althotfeh  the  grantor  had  purchased 
other  adjacent  land,  one  who  held  under  his 
grantee  would  not  be  entitled  to  recover  from 
him  enough  of  the  land  adjacent  to  the  lot  thus 
described  to  make  up  the  difference  between  the 
actual  depth  of  such  lot  and  300  feet. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  St  316-322,  326-320,  388;  Dec.  Dig.  i 
114.  •] 

8.  Evidence  (S  460*)— Paboi/— Deeds. 

Under  the  deed  above  stated  it  was  compe- 
tent to  apply  the  description  to  the  subject- 
matter. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  $(  2116-2128;    Dec  Dig.  {  460.*] 

4.  Evidence  ((  460*)— Pabol— Deeds. 

For  that  purpose  it  was  competent  to  show 
where  the  rear  line  of  the  lot  under  the  sur- 


vey named  was  actually  located,  and  that  at 
the  time  of  the  sale  by  the  grantor  who  made 
the  deed  above  mentioned  there  was  a  fence 
line  standing,  which  was  pointed  out,  recognized, 
and  agreed  upon  as  the  west  line  of  the  lot. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  iS  2116-2128;    Dec.  Dig.  {  460. •} 

6.  Afpkai.  and  Ebbob  ({  302*)— Pbesbnta- 
TioN  roB  Review  —  Gbounos  fob  New 
Tbiai.. 

Grounds  of  a  motion  for  a  new  trial  which 
complain  of  the  admission  of  evidence,  but 
which  do  not  set  out  either  exactly  or  substanp 
tially  the  evidence  which  was  so  admitted,  can- 
not be  considered  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1744-1752;  Dec  Dig.  | 
302.*] 

6.  Ikstbuctions. 

Some  of  the  charges  complained  of  were 
not  accurate,  especially  in  reference  to  the  sub- 
ject of  intent  But  under  the  description  con- 
tained in  the  deed  ^d  the  evidence  touching  the 
actually  located  and  recognized  boundaries  of 
the  lot,  there  is  nothing  which  requires  a  new 
trial. 

Error  from  Superior  Court,  Franltlln  Coun- 
ty;  D.  W.  Meadow,  Judge. 

Action  between  W.  S.  Haley  and  C.  P.  Ray. 
From  the  judgment  Haley  brings  error.  Af- 
flrmed. 

W.  R.  Little,  of  Camesville,  and  A.  G.  & 
Julian  McCurry,  of  Hartwell,  for  plaintiff  In 
error.  Jas.  H.  Skelton,  of  Hartwell,  for  de- 
fendant In  error. 


LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 

~°^°"  a«  Ga.  »B0) 

GEORGIA  S.  &  F.  RY.  CO.  t.  TAYLOR  et  aL 

(No.  543.) 
(Supreme  Court  of  Georgia.     Sept  16.  1914.) 

(SyUabu*  hi  fht  Court.) 

Speciito   Pebfobmance   (§  28*)  —  Sale   o» 
Land— Definiteness  of  Contbaot. 

A  court  of  equity  will  not  decree  specific 
performance  of  a  contract  for  the  sale  of  land, 
where  it  is  not  clear  that  the  exact  terms  of  the 
contract  were  agreed  upon  and  understood.  2 
Warville  on  Vendors,  g  740,  and  notes  on  page 
871.  Accordingly,  a  petition  for  specific  per- 
formance is  subject  to  general  demurrer,  which 
alleges  the  contract  to  he  one  for  the  exchange 
of  land,  and  in  setting  out  the  contract  alleges 
that  the  defendant  agreed  to  convey  definitely 
described  land,  for  which  the  plaintiff  was  to 
convey  a  stated  amount  of  land  to  be  carved  out 
of  a  designated  tract,  which  amount  the  plaintiff 
accorded  the  defendant  the  right  to  select,  but 
there  was  no  allegation  that  the  defendant  had 
made  or  agreed  to  make  a  selection. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  61-68;  Dec.  Dig.  | 
28.*] 

Error  from  Superior  Court,  Bibb  County; 
B.  A.  Mathews,  Judge. 

Action  by  the  Georgia  Southern  ft  Florida 
Railway  Company  against  W.  A.  Taylor  and 
othera  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 


*For  otbsr  oases  see  same  topic  and  sactloa  NUUBBR  ia  Dee.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indozsa 
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J.  E.  Hall,  of  Hacon,  for  plaintiff  in  error. 
Mallary  &  Wlmberly,  of  Macon,  for  defend- 
ants In  error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concnr. 


(142  Qa.  367) 

BAILET  T.  POWELL.    (Na  647.) 
(Supreme  Court  of  Georgia.     Sept  18,  1914.) 

(BylUibiu  bp  the  Oovrt.) 

1.  StnnciENCT  or  Evidence. 

The  evidence  was  sufficient  to  support  the 
verdict 

2.  Denial  of  New  Tbiai. 

In  view  of  the  counter  showine  made  in 
regard  to  the  alleged  misconduct  on  the  part  of 
one  of  the  jurors  in  discussing  the  case  with 
another  person  pending  the  trial,  there  was  no 
error  in  overruling  the  ground  of  the  motion  for 
a  new  trial,  predicated  on  that  ground.    . 

Error  from  Superior  Court,  MUler  County; 
W.  C.  WorriU,  Judge. 

Action  between  H.  0.  Powell  and  J.  W. 
Bailey.  From  tbe  Judgment,  Bailey  brings 
error.    Affirmed. 

P.  D.  Rich,  of  Colquitt,  for  plaintiff  In  er- 
ror. W.  I.  Geer,  of  Colquitt,  for  defendant 
in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
tbe  Ju3ticea  concur. 


attOa.  S44) 

BURKHALTEB  v.  ROACH. 

UOACH  V.  BURKHALTEB. 

(No.  642.) 

(Supreme  Court  of  Georgia.     Sept  16,  1914.) 

(Byllaiut  &v  the  Court.) 

1.  Specuic  Pebfobmancx  (I  123*)— Saue  of 
Land — Inbtbuctions. 

In  a  suit  by  a  vendee  against  his  vendor 
for  specific  performance  of  a  written  contract 
for  the  sale  of  land,  where  the  prayer  of  the 
vendee  is  to  compel  toe  execution  of  a  deed  con- 
taining a  description  different  from  that  in  the 
contract  of  sale,  the  contention  being  that  the 
land  in  tbe  two  descriptions  is  the  same,  but  as 
to  this  there  being  an  issue  of  fact,  it  is  not 
error  to  instruct  tbe  jury  that  the  vendor 
"would  not  be  bound  to  convey  any  other  tract 
of  land  than  the  land  she  sold,  and  equity 
would  not  decree  a  performance,  if  she  offered 
to  do  that  and  it  had  been  refused." 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  397-399;  Dec.  Dig.  | 
12&»] 

2.  Spkcific  Pxbfobvanob  ({  97*)  —  Sau!  of 
Land — ^Terdeb  of  Pubchabe  Pbicb— Nsces- 

SITT. 

Before  Muity  will  decree  specific  perform- 
ance of  a  contract  for  the  sale  of  land,  there 
must  be  an  unconditional  tender  of  the  purchase 
price.  An  offer  to  pay  tbe  purchase  price  on 
deliven  of  a  properly  executed  deed  is  not  an 
unconditional  tender.  Tender  by  the  vendee  be- 
fore suit  i*  excused  If  the  vendor,  by  conduct 
or  declaration,  proclaims  that  if  a  tender  should 
be  made,  acceptance  would  be  refused. 

[Ed.  Note. — ^For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  286-298;  Dee.  Dig. 
8  97.*] 


3.  Yendob  and  Puxohaskb  (||  78,  93*)— Con- 
TBACT  OF  Sale— TniE— Rescission. 

Ordinarily,  in  a  contract  for  the  sale  of 
land,  time  is  not  of  the  essence  of  the  contract. 
Courts  lean  against  such  construction,  for  the 
reason  that  it  would  result  in  the  enforcement 
of  a  penalty,  and  because  interest  is  ordinarily 
treated  as  full  compensation  for  the  delay. 
Where  time  is  not  of  the  essence  of  the  con- 
tract (as  it  was  not  in  this  case),  the  nonpay- 
ment of  the  purchase  price  or  any  installment 
thereof,  at  the  time  stipulated  in  the  contract 
would  not  of  itself  authorize  a  rescission  or 
forfeiture  of  the  contract  in  a  suit  in  equity 
by  the  vendor.  Where  a  vendor,  for  equitable 
reasons,  is  entitled  to  a  rescission  for  non- 
payment of  the  purchase  price  when  due,  and 
notifies  the  vendee  of  his  Intention  to  claim  a 
rescission  if  the  purchase  money  is  not  paid 
within  a  certain  time,  that  time  must  be  reason- 
able, in  view  of  all  the  circumstances. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  .{§  121-126,  153.  164; 
Dec.  Dig.  a  78,  93.*] 

4.  VXNOOB  AND  PUBCHASKB  (1  152*)— SALE  OF 

Land — Enfobcement  or   Contbact. 

A  vendee,  upon  payment  of  tbe  purcliase 
money,  is  not  entitled  to  have  his  vendor  exe- 
cute a  deed  to  him  purporting  to  convey  land 
described  differently  from  that  contained  in  the 
contract  of  sale,  and  with  recitals  and  admis- 
sions of  fact  not  contained  in  the  contract  of 
sale. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §J  304,  306 ;  Dec.  Dig.  { 
152.*] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty ;    W.  W.  Sheppard,  Judge. 

Action  by  G.  V.  Burlibalter  against  Mrs. 
Amanda  A.  Roach.  Judgment  for  defendant, 
and  plaintiff  brings  error,  and  defendant  flies 
a  cross-bill  of  exceptions.  Reversed  on  both 
bills  of  exceptions. 

O.  V.  BurliLhalter  brought  suit  against  Mrs. 
Amanda  A.  Roach,  alleging  that  he  and  the 
defendant  entered  into  the  following  written 
contract  for  the  purchase  of  the  land: 

"This  agreement  made  and  entered  into  be- 
tween Amanda  Roarh  and  G.  V.  Burkhalter, 
both  of  Tattnall  county,  Georgia,  as  follows: 
The  said  G.  V.  Burkhalter  agrees  to  buy,  and 
the  said  Amanda  A.  Roach  agrees  to  sell  to  said 
Burkhalter,  1)040  acres,  more  or  less,  of  land 
in  the  401st  G.  M.  district  of  Tattnall  counb', 
bounded  north  by  Canoochee  river  and  J.  F. 
Sands'  lands,  east  by  Canoochee  river,  south 
by  Hout  lands,  Amanda  A  Roach  lands,  and 
lands  of  H.  J.  Durrence  estate,  and  west  by 
lands  of  G.  V.  Burkhalter,  J.  M.  Deloach,  and 
H.  J.  Durrence  estate,  for  tbe  sum  of  three 
thousand  and  nine  hundred  ($3,900)  dollars,  to 
be  paid  as  follows :  Ten  dollars  ($10)  this  day 
November  15,  1901,  one  thousand  nine  hundred 
and  fifty  dollars  ($1,050)  on  or  before  January 
1,  1905,  and  one  tnousand  nine  hundred  and 
forty  dollars  (|1,940)  Jannaiy  1.  1906,  with  in- 
terest on  the  last  note  at  5  per  cent  from  date, 
bond  for  title  to  be  made  January  1,  1905,  on 
payment  of  the  said  one  thousand  nine  hun- 
dred and  fifty  dollars  ($1J50).  It  is  further 
agreed  that,  if  the  said  Burkhalter  wishes  to 
dispose  of  the  turpentine  privileges  on  said 
land,  he  has  the  right  to  do  so,  upon  payment 
to  the  said  Amanda  Roach  of  one  thousand 
dollars  ($1,000)  before  any  of  said  timber  has 
been  boxed  or  molested.  This  November  16, 
1904." 

In  irarsuance  of  the  contract  the  plaintiff 
was  let  into  possession  of  the  premises  by 


•For  other  cases  sm  asm*  topto  and  section  NUMBER  in  Deo.  Dig,  A  Am.  Dig.  Key-No.  Sorles  *  Rep'r  ladoias 
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the  defendant,  with  tbe  exception  of  a  cer- 
tain house  which  he  bad  contracted  to  rent 
to  tbe  son  of  the  defendant  until  January  1, 
1906.  Plaintiff  paid  all  of  tbe  purchase  mon- 
ey, except  $2,160,  which  be  tendered  to  the 
defendant  on  'December  23, 1905,  which  tender 
was  refused.  On  December  30, 1905,  he  again 
tendered  to  the  defendant  the  balance  due 
under  tbe  contract  and  she  refused  to  accept 
tbe  money  and  give  him  a  receipt  therefor, 
or  to  make  him  a  deed  to  the  land  which  be 
had  prepared  for  her  to  sign,  which  deed  has 
been  in  her  possession  since  the  date  of  the 
first  tender.  Before  the  last  payment  under 
the  contract  matured,  tbe  defendant  stopped 
petitioner's  mill,  which  was  located  on  tbe 
premises,  from  grinding  corn,  and  demanded 
of  another  of  petitiouer's  tenants  that  he 
leave  the  premises  by  tbe  Lst  of  January, 
1906;  and  she  has  done  divers  acta  of  tres- 
pass upon  tbe  land  and  interfered  with  bis 
possession.  The  land  described  in  the  con- 
tract of  sale  was  all  of  tbe  western  half  of 
a  larger  area  of  land  formerly  owned  in  com- 
mon by  Dr.  3.  W.  Roach  and  Dr.  L.  V.  Hnot, 
and,  since  the  malting  of  this  contract  of 
sale,  by  agreement  tbe  defendant  has  convey- 
ed a  certain  tract  of  land  to  her  son.  When 
the  plaintiff  made  the  first  .tender,  he  pre- 
sented to  tbe  defendant  a  deed  for  her  sig- 
nature. In  that  deed  the  land  was  described 
as  being  tbe  western  half  of  the  land  owned 
in  common  by  J.  W.  Roach,  Sr.,  and  L.  V. 
Huot,  with  certain  described  boundaries,  less 
four  described  tracts  of  land  which  had  been 
conveyed  from  tbe  western  half,  three  of 
which  conveyances  were  executed  by  J.  W. 
Roach  and  one  by  Amanda  A..  Roach.  Tbe 
plaintiff  alleges  that  the  land  described  in 
the  deed  submitted  to  the  defendant  for  ex- 
ecution Is  the  same  as  that  described  In  tbe 
written  contract  of  sale.  He  prays  for  spe- 
cific performance  of  tbe  contract  of  sale  in 
that  tbe  defendant  be  decreed  to  execute  tbe 
deed  which  be  prepared  and  presented  to  her, 
and  that  he  recover  damages  for  counsel  fees 
and  expenses  of  litigation. 

The  defendant  filed  demurrers  and  an  an- 
swer In  tbe  nature  of  a  cross-petition.  In 
her  answer  she  admitted  ber  agreement  to 
sell  the  land  described  in  her  written  contract 
with  tbe  plaintiff,  on  the  terms  therein  stated, 
and  averred  as  follows:  Prior  to  January 
1,  1905,  the  plaintiff  received  for  tbe  turpen- 
tine privileges  on  the  land  $1,000,  which  be 
paid  to  ber;  be  also  paid  $850  January  1, 
1905.  Not  having  complied  with  the  terms 
of  bis  agreement,  be  did  not  demand  from 
tbe  defendant  a  bond  for  title,  and  no  bond 
was  given  to  him.  Tbe  balance  due  of  the 
purchase  money  was  tendered  to  her  by  him 
on  condition  that  she  should  execute  and 
deliver  to  him  tbe  deed,  a  copy  of  which  is 
attached  to  bis  petition.  She  declined  to  ex- 
ecute that  deed,  for  the  reasons  that  it  is 
not  In  accord  with  tbe  terms  of  tbe  contract 
of  sale,  and  does  not  convey  tbe  land  as 
described  therein.    When  the  last  tender  was 


made,  she  then  and  there  agreed  to  accept 
tbe  purchase  money,  waive  tbe  plaintiff's  non- 
performance of  the  contract,  and  execute  to 
blm  a  deed  to  tbe  land  embraced  in  the  con- 
tract This  proposition  was  rejected  by  him. 
Thereupon,  on  December  30,  1905,  she  noti- 
fied blm  In  writing  that  unless  he  would 
malce  payment  to  ber  by  January  1,  1906,  of 
the  balance  of  tbe  purchase  price,  and  accept 
a  deed  as  described  in  the  contract  of  sale, 
she  would  rescind  the  contract  and  relieve 
herself  of  all  obligatiohs  to  comply  with  tbe 
terms  thereof.  He  wholly  refused  to  accept 
a  deed  in  terms  of  the  written  contract,  and 
Insisted  upon  her  execution  of  a  deed  pre- 
pared by  blm,  which  embraces  other  lands 
than  described  in  the  contract;  be  well  Imow- 
ing  that,  if  she  executed  the  deed  demanded 
by  blm,  she  would  be  involved  in  great  liti- 
gation. She  was  in  possession  of  tbe  land, 
acquired  In  this  way :  Prior  to  the  contract 
of  sale  she  bad  rented  tbe  land  to  John  W. 
Roach  for  a  period  of  one  year  from  Janu- 
ary 1, 1905.  Plaintiff  was  Informed  and  fully 
aware,  at  tbe  time  of  making  bis  contract  of 
sale,  that  J.  W.  Roach  was  to  pay  this  de- 
fendant $125  as  rent  of  tbe  land  for  the 
year  1005.  After  making  the  contract  o^ 
sale  with  the  defendant,  plaintiff  made  some 
arrangement  with  J.  W.  Roach,  by  which  he 
cultivated  the  cleared  lands  on  the  place  for 
the  year  1905.  The  rent  was  never  paid  t» 
defendant  by  J.  W.  Roach,  nor  by  the  plain- 
tiff, who  sublet  the  land  without  the  consent 
of  defendant.  John  W.  Roach  retained  pos- 
session of  tbe  dwelling  bouse  and  outhouses 
on  tbe  land  during  the  year  1905,  and  before 
the  expiration  of  tbe  lease  defendant  moved 
in  and  took  possession  of  tbe  premises,  with 
the  consent  of  her  tenant,  John  W.  Roach; 
and,  having  rescinded  tbe  contract  of  sale 
between  herself  and  the  plaintiff,  she  retains 
possession,  and  is  willing  and  offers  to  do 
whatever  is  right  and  equitable  between  her 
and  him.  She  is  wUling  to  refund  such  part 
of  the  purchase  money  paid  ber  by  the  plain- 
tiff as  may  seem  meet  and  right,  after  de- 
ducting the  reasonable  rent  of  tbe  premises 
for  the  year  1905;  she  Is  not  required  to 
refund  the  $1,000  derived  from  the  sale  of 
turpentine  privileges  on  the  land;  but  she 
offers  to  return  tbe  balance  of  tbe  money  paid 
by  tbe  plaintiff,  less  tbe  reasonable  rent  of 
tbe  premises.  She  prayed  that  the  contract 
of  sale  between  her  and  tbe  plaintiff  be  de- 
creed to  be  rescinded  atad  set  aside,  and  that 
tbe  rights  of  plaintiff  and  defendant  be  de- 
termined by  the  final  decree  of  tbe  court; 
the  defendant  offering  to  do  equity. 

Tbe  demurrers  were  overruled,  and  tbe 
following  verdict  was  rendered:  "We,  the 
jury,  find  for  the  defendant  ber  land  and 
$700  for  rent  of  farm."  The  plaintiff  made  a 
motion  for  a  new  trial,  which  was  refused, 
and  be  sued  out  a  bill  of  exceptions.  OChe 
defendant  complains,  by  cross-bill  of  excep- 
tions, of  tbe  overruling  of  tbe  demurrers  to 
tbe  petition. 


Digitized  by 


Google 


Ga.) 


BUKKHALTER  v.  KOAOH 


1061 


Way  &  Bnxkbalter,  of  Reldsville,  for  plain- 
tifl  In  error.  John  P.  Moore  and  Anderson 
&  Girardeau,  all  of  Clazton,  and  Hines  & 
Jordan,  of  Atlanta,  for  defendant  In  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  Courts  in  proper  cases  will  re- 
qnire  parties  to  spedflcally  perforin  their 
contracts,  but  courts  hare  no  power  to  make 
contracts  for  the  parties.  The  plaintiff  and 
the  defendant  entered  Into  a  written  contract 
for  the  sale  of  land.  The  premises  were  de- 
scribed as  calling  for  certain  abutters  and  a 
natural  landmark.  There  is  no  allegation  of 
misdescription  nor  any  prayer  for  relief 
against  an  erroneous  description.  The  plain- 
tiff attaches  to  his  petition  a  deed  wherein 
the  description  is  different  from  that  in  the 
contract  of  sale,  and  asks  a  decree  compel- 
ling its  execution  by  the  defendant.  He  snb- 
mltted  evidence  tending  to  prove  that  the 
land  described  tn  the  contract  of  sale  was 
the  same  as  that  described  in  the  deed  which 
he  was  seeking  to  have  the  defendant  exe- 
cute. On  the  other  hand,  the  testimony  of 
the  defendant  was  to  the  effect  that  there 
was  a  substantial  difference  between  the  two 
descriptions.  The  defendant  was  obligated 
to  sell  the  land  as  described  by  her,  and  the 
courts  will  not  compel  her  to  execute  a  deed 
to  land  differently  described.  What  the 
plaintiff  is  entitled  to,  upon  payment  or 
tender  of  the  purchase  money,  is  a  perform- 
ance of  the  contract  which  the  defendant 
obligated  herself  to  perform;  and  that  is  to 
execute  a  deed  having  the  description  of  the 
land  as  contained  in  the  contract.  Accord- 
ingly it  was  not  error  to  instruct  the  Jury 
that  the  defendant  "would  not  be  bound  to 
convey  any  other  tract  of  land  than  the  land 
she  sold,  and  equity  would  not  decree  6.  per- 
formance. If  she  offered  to  do  that  and  it  had 
been  refused." 

[2]  2.  There  was  no  contest  between  the 
parties  that  the  amount  tendered  by  the 
plaintiff  was  the  full  amount  due  under  the 
contract  The  defendant  claimed  that  both 
tenders  were  coupled  with  the  demand  that 
she  execute  a  deed.  Such  a  tender  is  not 
unconditional.  De  Graffenreid  v.  Menard, 
103  Ga.  651,  30  S.  E.  560 ;  Terry  v.  Kelm,  122 
Ga.  43,  49  S.  E.  736.  On  the  other  hand,  the 
plaintiff's  testimony  tended  to  show  that  the 
tender  was  unconditional.  Further  the  plain- 
tiff introduced  testimony  tending  to  show 
conduct  on  the  part  of  the  defendant,  prior 
to  the  maturity  of  the  last  payment,  evincing 
a  purpose  on  her  part  not  to  perform  the 
contract.  Such  conduct  will  excuse  a  tender. 
Miller  V.  Watson,  139  Ga.  29,  78  S.  B.  585. 

[3]  3.  The  statement  in  the  defendant's  an- 
swer that  she  notified  the  plaintiff  that,  un- 
less he  performed  his  contract  by  January  1, 
1906,  she  would  rescind  It  Is  apparently  an 
Inadvertent  error  as  to  the  date,  inasmuch  as 
the  notice  which  was  introduced  in  evidence 
shows  that  the  plaintiff  was  given  until  Jan- 
uary 6,  1906,  to  make  the  payment     Ordi- 


narily, in  a  contract  for  the  sale  of  land,  time 
Is  not  of  the  essence  of  the  contract  Courts 
lean  against  .such  construction,  for  the  rea- 
son that  it  would  result  in  the  enforcement 
of  a  penalty,  and  because  interest  is  ordinari- 
ly treated  as  full  compensation  for  the  de- 
lay. Ellis  V.  Bryant,  120  Ga.  890,  48  S.  E. 
352.  So  that  the  nonpayment  of  the  purchase 
price  or  any  Installment  thereof  at  the  time 
stipulated  In  the  contract  will  not  of  itself 
authorize  a  rescission  or  forfeiture  of  the 
contract  by  the  vendor.  39  Cyc.  1368;  Lytle 
V.  Scottish  American  Mortgage  Co.,  122  Ga. 
458,  50  S.  E.  402.  The  court,  in  varying 
forms,  instructed  the  jury  that  if  the  plain- 
tiff failed  and  refused  to  perform  his  part  of 
the  contract,  namely,  make  the  payments  as 
therein  specified,  the  defendant  woold  have 
the  right  to  rescind  the  trade,  provided  she 
restored  him  to  his  original  position.  The 
vendor's  right  to  an  equitable  rescission,  ac- 
cording to  the  court's  instruction,  was  made 
to  depend  entirely  upon  the  payment  of  the 
purchase  money  at  maturity.  Other  circum- 
stances must  concur,  to  authorize  a  decree  of 
rescission  of  a  contract  than  the  mere  non- 
payment of  the  purchase  money  at  maturity ; 
and  even  in  those  cases,  where  a  vendor 
would  be  entitled  to  rescind  after  the  failure 
of  the  vendee  to  pay  the  purchase  money 
when  due,  and  notice  is  given  that  the  ven- 
dor will  claim  a  rescission  if  the  vendee  falls 
to  perform  within  the  time  spedfled  in  the 
notice,  snch  time  must  be  a  reasonable  one, 
and  its  reasonableness  is  a  question  for  the 
Jury, 

[4]  4.  It  is  contended  that  the  demurrer 
was  properly  overruled,  because  the  contract 
sought  to  be  specifically  enforced  is  alleged 
to  embrace  the  same  land  described  in  the 
deed  which  the  plaintiff  specifically  prayed 
that  the  defendant  should  execute,  and  that 
on  demurrer  the  Identity  of  the  land  is  ad- 
mitted. The  boundaries  of  the  land  contain- 
ed in  the  contract  of  sale  are  different  from 
those  given  in  the  deed.  The  description  in 
the  contract  Is  simple  and  definite,  while  that 
contained  in  the  deed  is  very  complex.  Not 
only  is  there  a  variance  in  boundaries,  but 
the  deed  enlarges  the  acreage  and  contains  a 
recital  that  the  land  conveyed  is  the  western 
half  of  a  tract  of  land  formerly  owned  in 
common  by  Dr.  J.  W.  Roach  and  Dr.  Ii.  V. 
Huot,  which  had  never  been  divided  between 
these  tenants  in  common.  The  contract  con- 
tained no  reference  to  such  recitals.  The  de- 
fendant contracted  to  convey  the  land  lying 
within  certain  boundaries,  and  the  plaintiff 
is  not  entitled  to  a  decree  requiring  her  to 
execute  a  deed  to  land  within  definite 
boundaries,  and  containing  recitals  and  ad- 
missions of  fact  connected  therewith  which 
were  no  part  of  her  contract  of  sale.  This 
rule  has  been  carried  to  the  extent  that  spe- 
cific performance  of  a  parol  gift  of  a  defi- 
nite part  of  a  tract  of  land  will  not  be  de- 
creed on  proof  that  the  whole  tract  was 
given.    Rives  v.  Lamar,  94  Ga.  186  (7),  187, 
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21  S.  E.  294.  The  petition  should  have  been 
dismissed  on  demurrer,  upon  the  ground 
that  plaintiff  was  demanding  of  the  defend- 
ant the  execution  of  a  contract  different 
from  that  embraced  in  the  defendant's  con- 
tract of  sale.  Strieker  v.  Tinkham,  35  Ga. 
176,  89  Am.  Dec.  280;  Tnmlin  v.  Vanhorn, 
77  Ga.  S16,  3  S.  B.  264. 

Judgment  reversed  on  both  bills  of  ex- 
ceptions.   All  the  Justices  concur. 


(142  Oa.  382) 

WING  V.  MAYOR  &  COUNCIL  OF  MACON. 

(No.  556.) 
(Supreme  Court  of  Georgia.     Sept  18,  1914.) 

(ayUabut  by  the  Court.) 

1.  MUNICIPAI.  CORPOBATIONS  (f  413*) — STBEBt 
IlCPBOVEMENTB— ASSESSUENT  AOAINST  PBOP- 
ESTT   OWNEB. 

Where  a  street  In  a  city  U  about  180  feet 
broad,  and  the  municipal  authorities  caase  a 
portion  of  such  street  longitudinally  along  its 
center,  about  60  feet  in  width,  to  be  elevated, 
and  in  pursuance  of  charter  power  cause  the 
elevated  part  of  the  street  to  be  paved,  curbed, 
end  laid  with  sidewalks,  ownera  of  land  abut- 
ting on  the  original  street  are  subject  to  the 
provisions  of  the  charter  authorizing  the  city  to 
make  the  stated  improvements  on  the  street  and 
to  assess  a  certain  percentage  of  the  cost  there- 
of against  the  owners. 

[Ed.  Note.— For  other  coses,  see  Municipal 
Corporations,  Cent  Dig.  |S  - 1014-1016,  1019, 
1020 ;  Dec.  Dig.  {  413.*] 

2.  M0NICIPAI.  COBFORATIOns  (|  429*)— STBEKT 

Improvements  —  LiIabilitt  or  Pbopbbtt 

OWNEB. 

The  fact  that  upon  each  side  of  the  eleva- 
tion or  embankment  made  longitudinally  along 
the  center  of  the  street  is  a  strip  of  land  which. 
is  a  part  of  the  original  street,  and  which  is' 
not  paved,  does  not  divest  the  abatting  owner 
of  his  character  as  such.  For,  if  such  strip  Is 
actually  abandoned  as  a  part  of  the  street  it 
becomes  presumptively  the  property  of  the  abut- 
ting owner ;  and,  if  it  is  merely  temporarily 
abandoned  as  a  street  the  abutting  owner  does 
not  cease  to  be  such  relatively  to  that  part  of 
the  street  which  U  improved. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1039;  Dec.  Dig.  | 
429.*) 

8.  Execution  (i  167*)— Street  IirPBOVBioinTS 

— AFnOAVIT  OF  IljIXOAI.nT. 

Where,  in  an  efSdavit  of  illegality  filed  in 
resistance  to  the  collection  of  an  execution  is- 
sued against  an  alleged  abutting  owner,  to  com- 
pel the  payment  of  his  proportionate  share  of 
the  expense  to  the  extent  of  laying  sidewalks, 
paving,  and  curbing,  it  is  alleged  that  the 
amount  assessed  aeainst  him  is  so  great  that  it 
amounts  to  a  confiscation  of  his  property,  this 
ground  of  the  affidavit  is  without  merit,  in  the 
absence  of  some  statement  showing  the  value  of 
the  property  against  which  the  assessment  was 
made,  so  that  the  court  may  compare  the 
amount  of  the  assessment  with  the  value  of  the 
property  taxed. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  U  4S8,  489;   Dec  Dig.  (  167.*] 

4.  AmDAVIT  or  IIAXOAITTT, 

The  court  did  not  err  in  dismissing  the  af- 
fidavit of  illegality  upon  demurrer. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 


Action  by  the  Mayor  and  Council  of 
Macon  against  G.  F.  Wing.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
ttrmed. 

John  P.  Ross  and  Wallace  MUler,  both  of 
Macon,  for  plaintiff  in  error.  A.  W.  Lane 
and  Walter  Defore,  both  of  Macon,  for  de- 
fendant In  error. 

BECK,  J.  Judgment  affirmed.  AU  the 
Justices  concur. 

(142  Ga.  37S) 

J.  H.  McKENZIE'S  SONS  &  CO.  t.  CONSOL- 
IDATED LUMBER  CO. 

CONSOLIDATED  LUMBER  CO.  v.  J.  H.  Mc- 
KENZIE'S SONS  &  CO. 
(No.  564.) 
(Supreme  Court  of  Georgia.     Sept  18^  19144 

CSyllabM  bu  the  Court.) 

1.  Plkadino  (i  85*)— Dismissal  or  .Answer 
— Default. 

Where  a  case  has  never  been  marked  "in 
default"  on  the  docket,  and  no  order  has  been 
taken  declaring  it  to  be  "in  default"  an  answer 
to  the  merits  of  the  case,  filed  at  a  term  sub- 
sequent to  the  appearance  term,  will  not  be  dis- 
missed because  not  filed  in  time.  Hall  v.  Tiede- 
man,  141  Ga.  602,  81  S.  E.  868. 

[Ejd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  172-178;    Dec  Dig.  §  85.*] 

2.  Sales  ({' 354*)— Action  fob  Pbicb— Plead- 
ing—Demubbeb. 

While  the  plea  of  recoupment  was  not  sub- 
ject to  general  demurrer,  it  was  subject  to  spe- 
cial demurrer  calling  for  more  specific  state- 
ments of  the  elements  of  damage  sought  to  be 
recovered. 

(a)  Other  grounds  of  demurrer  to  the  plea 
are  withont  merit 

[Ed.  Note.— For  other  caaea,  see  Sales.  Cent. 
Dig.  iS  1005-1024 ;   Dec  Dig.  §  354.*] 

3.  Sales  (f  418*)— Contbact— Damages. 

In  an  action  for  the  price  of  certain  lumber 
and  piling,  the  defendant  set  up,  by  way  of  re- 
coupment, a  claim  for  damages  resulting  from 
a  breach  of  the  contract  in  failing  to  deliver 
the  materials  within  the  time  specified.  On  the 
trial  it  appeared  that  the  defendant  had  entered 
into  another  contract  for  the  construction  of 
certain  wharves  and  sheds  for  a  railway  com- 
pany, in  which  the  materials  purchased  from 
plaintiffs  were  to  be  used.  In  the  contract  with 
the  railway  company,  there  was  a  stipulation 
to  pay,  as  liquidated  damages,  a  specified  sum 
for  each  day  s  delay  in  the  completion  of  the 
structures  within  the  time  specified  in  the  con- 
tract The  contract  between  the  plaintiff  and 
defendant  contemplated  the  use  to  which  the  de- 
fendant intended  to  put  the  lumber  and  piling, 
and  contained  a  provision  to  tbe  effect  that  tlie 
plaintiff  "agrees  that,  in  the  event  of  his  failure 
to  complete  the  entire  order  in  the  time  speci- 
fied herein,  he  will  pay  to  the  contractor  an 
amount  equal  to  the  losses  sustained  by  the  con- 
tractor, as  liquidated  damages."  HM:  (a) 
Properly  construed,  this  provision  of  the  con- 
tract did  not  limit  the  damages  recoverable,  for 
failure  to  deliver  the  lumber  and  piling  within 
the  time  specified,  to  such  amount  as  might  b« 
necessary  to  reimburse  the  contractor  for  any 
money  which  he  might  be  required  to  pay  to  the 
railway  company  as  liquidated  damages  for  de- 
lay in  completing  the  structures,  (b)  It  was  er- 
ror to  rule  out  evidence  introduced  by  the  de- 
fendant in  support  of  his  claim  for  damages  set 
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up  by  way  of  recoupment,  and  to  direct  a  ver- 
dict for  the  plaintilf. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §S  1174-1201 ;    Dec.  IMg.  S  418.»] 

4.  Appeal  and  Krbob  (J  750*)— Assmnmknt 
OF  Error  —  Sufmciknot  —  Bilx,  of  EIxcep- 

TIONS. 

There  was  no  merit  in  the  motion  to  dis- 
miss the  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3074-3083 ;  Dec  Dig.  i 
750.*] 

Error  from  Superior  Court,  Chatham 
County ;  W.  G.  Charlton,  Judge. 

Action  by  the  Consolidated  Lumber  Com- 
pany against  J.  H.  McKenzie's  Sons  &  Co. 
Judgment  for  plaintiff,  and  defendant  brings 
error,  and  plaintiff  files  cross-bUl  of  excep- 
tions.   Reversed  on  both  blUa  of  exceptions. 

Osborne  &  Lawrence,  of  Savannah,  for 
plaintiff  in  error.  Robt  L.  Colding,  of  Sa- 
vannah, and  Bennet,  Twltty  A  Reese,  of 
Brunswick,  for  defendant  in  error. 

ATKINSON,  J.  [1]  1.  The  ruling  an- 
nounced In  the  first  headnote  does  not  re- 
quire elaboration. 

[2]  2.  The  action  was  brought  by  the  Con- 
solidated Lumber  Company  of  Georgia 
against  John  H.  McKenzie's  Sons  &  Co.  to 
recover  $20,838.09,  besides  Interest,  alleged 
to  be  an  amount  due  for  material  furnished 
under  a  contract,  consisting  of  lumber  and 
piling  to  be  used  by  the  defendants  in  con- 
struction of  certain  railroad  wharves  and 
sheds.  In  an  answer  in  the  nature  of  a 
cross-action,  the  defendants,  admitting  the 
purchase  of  the  lumber  and  piling  described 
in  the  petition,  set  up  that  the  plaintiff  did 
not  deliver  the  articles  so  purchased  "at  the 
times  contracted  to  be  delivered,  and  that 
by  reason  whereof,  and  by  reason  of  the  loss 
of  time.  It  cost  plaintiff  [defendants]  $34358.- 
37  more  to  perform  the  work  tlian  It  would 
have  done  except  for  this  failure  upon  the 
part  of  the  plaintiff."  Uponi  such  allega- 
tion, the  defendants  sought,  by  way  of  re- 
coupment, to  recover  from  the  plaintiff  a 
Judgment  for  the  sum  of  |134il4.28,  alleged 
to  be  the  difference  between  the  contract 
price  of  the  articles  furnished  and  the  loss 
arising  out  of  the  delay  in  making  the  de- 
liveries. There  was  a  demurrer,  called  a 
motion  to  strike  the  answer,  ujran  the 
ground  that  it  did  not  set  forth  any  defense 
to  the  plaintiff's  action,  or  set  out  any  legal 
offset  thereto;    and  specially  that: 

"It  does  not  appear  how  or  wherein  the  al- 
leged failure  of  the  plaintiff  to  furnish  the  ma- 
terials at  the  times  contracted  to  be  furnished 
cost  said  defendants  f34,352.37  more  to  per- 
form said  work  than  it  would  have  otherwise 
done;  nor  is  it  alleged  what  damages  defend- 
ants sustained  by  reason  of  each  of  such  delays; 
nor  is  it  alleged  how  or  wherein  such  delays 
damaged  said  defendants  in  the  sum  alleged  in 
said  answer,  or  in  any  other  sum ;  nor  are  any 
facts  alleged  to  put  plaintiff  upon  notice  of  what 
said  defendants  proofs  would  tie  in  these  re- 
xpects." 


There  were  other  grounds  of  special  de- 
murrer which  need  not  be  stated.  The  an- 
swer of  the  defendants  alleged  a  breach  of 
the  contract  and  damages  flowing  from  the 
breach,  and  was  not  subject  to  general  de- 
murrer. But  the  allegations  in  regard  to 
the  delays  in  making  the  deliveries,  and  the 
damage  to  defendants  flowing  from  such  de- 
lays,, were  stated  too  broadly,  and  were  not 
sufficient  to  withstand  the  special  demurrer 
calling  for  more  specific  statements  of  the 
elements  of  damage,  as  set  forth  above. 
It  was  erroneous  to  overrule  so  much  of  the 
special  demurrer  as  called  for  more  specific 
allegations  relatively  to  the  damage  set  up  in 
the  plea  of  recoupment  Other  grounds  of 
demurrer  to  the  plea  were  without  merit 

[3]  3.  On  the  trial  it  appeared  that  the 
defendants  had  been  competitive  bidders  for 
a  contract  to  be  let  by  the  Central  of  Geor- 
gia Railway  Company  for  the  construction  of 
certain  wharves  and  sheds;  and  that,  after 
their  bid  bad  been  submitted,  the  amount 
thereof  was  reduced  on  the  basis  of  an  op- 
portunity to  get  the  advantage  of  a  bid 
submitted  by  the  plaintiff  to  the  railway 
company  for  furnishing  the  necessary  lumber 
and  piling  at  a  lower  price  than  the  defend- 
ants would  have  had  to  pay  elsewhere.  Un- 
der such  circumstances,  the  contract  was 
awarded  to  the  defendants,  and  a  formal 
instrument  executed  between  them  and  the 
railway  company  for  the  construction  of  the 
improvementa.  The  thirteenth  paragraph 
of  the  contract  was  as  follows: 

"The  contractor  agrees  that,  in  the  event  of 
bis  failure  to  complete  the  whole  of  the  work 
in  the  time  specified  herein,  he  will  pay  to 
the  company  the  sum  of  fifty  ($50)  dollars  per 
day  for  every  day  the  work  remains  incompleted 
as  liquidated,  stipulated  damages:  Provided, 
however,  that  delays  which  may  be  due  to  fir^ 
cyclones,  storms,  or  strikes  of  the  workmen  will 
not  be  charged  against  the  contractor." 

Having  entered  into  the  contract  with  the 
railway  company,  the  defendants  entered  in- 
to another  contract  with  the  plaintiff,  by 
the  terms  whereof  the  latter  was  to  furnish 
to  the  former  a  large  quantity  of  lumber  and 
piling,  to  be  used  in  constructing  the  wharves 
and  sheds.  In  this  latter  contract  the  plain- 
tiff was  referred  to  as  subcontractor  and  the 
defendants  as  contractors.  It  was  stipulat- 
ed that  delivery  of  the  lumber  and  piling 
should  commence  within  one  week  from  the 
date  of  the  contract,  and  should  be  complet- 
ed, relatively  to  the  piling,  within  6  weeks, 
and,  relatively  to  the  lumber,  within  90  days, 
from  the  date  of  the  contract  The  sixth 
paragraph  of  the  contract  was  as  follows: 

"The  subcontractor  agrees  that,  in  the  event 
of  his  failure  to  complete  the  entire  order  in 
the  time  specified  herein,  he  will  pay  to  the 
contractor  an  amount  equal  to  the  losses  sus- 
tained by  the  contractor  as  liquidated  damages: 
Provided  that  delays  caused  by  fire,  cyclones, 
storms  or  strikes  of  workmen  will  not  be  charg- 
ed against  the  subcontractor ;  but  all  claims  for 
extension  of  time  on  account  of  any  one  of  the 
above-named   causes   shall   be  filed   in   writing 
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with  th«  contractor  within  twenty-four  boars 
after  its  occurrence.  Should  at  any  time  the 
suboontractor  fail  to  provide  sufficient  and 
proper  materials  for  the  expedient  progress  of 
the  woric,  it  is  distinctly  understood  andf  agreed 
that  the  contractor  aball  'proceed  and  buy  to 
the  best  advantage,  for  the  account  of  the  sub- 
contractor, such  materials  as  will  enable  then 
to  proceed  and  finish  their  contract  at  the 
specified  time,  it  t>eing  understood  that  the  sub- 
contractor is  to  pay  any  difference  in  the  price ; 
and  this  amount  will  be  deducted  from  their 
monthly  estimate  or  retained  percentage." 

The  plaintiff  did  not  complete  the  delivery 
of  the  lumber  and  pilings  within  the  time 
specified. 

In  addition  to  what  has  been  stated  above, 
the  defendants  Introduced  testimony  tending 
to  show  that  the  cost  of  the  work  in  perform- 
ing tbelr  contract  with  the  railway  company 
bad  been  Increased  on  account  of  the  failure 
of  the  plaintiff  to  furnish  the  lumber  and 
piling  within  the  contractual  time,  thereby 
causing  the  damage  sought  to  be  recovered 
by  way  of  recoupment  On  motion  the  Judge 
excluded  this  evidence,  and  directed  a  verdict 
for  the  plaintiff  for  the  full  amount  sued  for 
in  the  petition.     ESrror  was  assigned. 

Tbe  rulings  complained  of  resulted  from 
the  court's  construction  of  tbe  sixth  paragraph 
of  the  contract  This  was  held  to  be  a  stipu- 
lation between  the  parties  adopting  a  measure 
of  damages  for  failure  to  deliver  the  lumTier 
and  piling  wltliin  the  contractual  time,  and 
to  fix  the  damages  at  such  an  amount  as  the 
defendants  should  be  compelled  to  pay  to  the 
railway  company,  under  their  contract  with 
that  institution,  for  failure  to  complete  the 
stmctnres  within  the  time  limited  for  the 
worlC  In  other  words,  by  construction,  the 
court  read  into  clause  6  of  the  contract  a 
part  of  paragraph  13  of  the  contract  between 
tbe  defendants  and  the  railway  company, 
which  is  fully  set  out  above.  Ordinarily  all 
damages  naturally  and  proximately  flowing 
from  tbe  failure  to  deliver  the  lumber  and 
piling  in  tbe  contractual  time  would  be  re- 
coverable; but,  under  tlie  court's  construc>- 
tlon,  tbe  damages  recoverable  would  be  lim- 
ited to  less  than  those  naturally  and  approx- 
imately flowing  from  the  breach  of  tbe 
contract  If  it  should  be  held  that  tbe 
parties,  by  agreement,  fixed  as  a  measure  of 
damages  such  "liquidated  damages"  as  the 
defendants  might  be  required  to  pay  under 
their  contract  with  the  railway  company,  It 
might  be  that  tbe  plaintiff  would  be  obliged 
to  reimburse  the  defendants  for  money  so 
paid  out,  although  the  delay  of  the  plaintiff 
in  executing  its  contract  may  not  have  caus- 
ed or  entered  into  the  cause  of  delay  of  the 
contractors  in  completing  the  structures. 
If  the  first  part  of  clause  6  should  be  constru- 
ed as  fixing  a  measure  of  damages  for  fail- 
ure to  deliver  the  lumber  and  piling  In  time, 
it  does  not  purport  to  fix  a  partial  or  condi- 
tional measure,  but  purports  to  be  exhaus- 
tive on  the  subject  This  would  be  Incom- 
patible with  the  provision  in  the  last  part  of 
clause  6,  which  authorizes  the  defendants, 
In  event  of  delay  by  the  plaintiff  in  malcing 


the  delivery,  to  buy  from  other  sonrces  lum- 
ber and  piling  for  the  account  of  tbe  plaintiff. 
Clause  6  of  the  contract  is  not  <deai^  ex- 
pressed from  a  technical  point  of  view,  but 
it  ought  not  to  be  given  the  construction 
placed  upon  it  by  the  trial  court  It  was  er- 
ror to  exclude  the  evidence  and  direct  a  ver- 
dict for  the  plaintiff. 
■  [4]  4.  A  motion  was  made  to  dismiss  the 
writ  of  error,  upon  the  main  bUl  of  excep- 
tions, on  the  grounds  that  the  bill  of  excep- 
tions contains:  (a)  No  valid  assignment  of 
error ;  (b)  no  assignment  of  error  to  the  final 
Judgment  rendered;  (c)  no  assignment  of 
error  to  the  verdict  returned ;  (d)  no  assign- 
ment of  error  showing  how  or  wherein  the 
final .  Judgment  rendered,  or  verdict  returned, 
is  erroneous.  The  bill  of  exceptions  contain- 
ed recitals  setting  forth  certain  evidence  re- 
lied on  by  the  defendants  to  sustain  their 
claim  for  damages,  as  set  np  in  their  plea  of 
recoupment,  and  the  ruling  of  tbe  court  ex- 
cluding the  evidence  mentioned,  after  which 
was  the  assignment  of  error; 

"To  this  judgment  of  tbe  court  exclnding  said 
evidence  tbe  defendants  then  and  there  excepted, 
and  now  excepts  and  assigns  error  on  the  sam^ 
and  say  the  court  shonld  have  overruled  said 
motion  and  allowed  said  testimony  to  remain 
in  evidence,  and  erred  in  refusing  to  do  so." 

Following  this  assignment  of  error  was 
a  statement  to  the  effect  that  after  the  rul- 
ing of  the  court  the  evidence  was  closed,  and 
counsel  for  the  respective  parties  agreed 
that,  under  the  ruling  of  the  court  the  plain- 
tiff wa^  entitled  to  a  verdict  for  a  stated 
amount,  and  thereupon  tbe  court  upon  mo- 
tion of  plaintiff's  counsel,  directed  a  verdict 
for  the  plaintiff  for  the  sum  so  stated,  and  the 
Jury  returned  a  verdict  in  accordance  with 
such  direction.  Following  this  recital  was 
the   further  asslgmnent  of  error: 

"To  this  judgment  of  the  court  directing  the 
Jury  to  return  a  verdict  against  the  defendants, 
the  defendants  then  and  there  excepted,  and 
now  except  and  assign  error  upon  the  same, 
and  say  the '  court  should  have  overruled  the 
motion  to  direct  a  verdict  and  erred  in  refusing 
so  to  do." 

There  was  no  assignment  of  error  upon 
any  Judgment  entered  upon  the  verdict;  but 
the  direction  of  tbe  verdict  was  in  effect  a 
Judgment  by  the  court,  and  is  to  be  treated  as 
a  final  Judgment  upon  which  error  may  be  as- 
signed in  a  direct  bill  of  exceptions,  and  as  suf- 
ficient, when  error  is  assigned  upon  it  to 
bring  under  review  a  proper  assignment  of 
error  upon  a  Judgment  or  ruling  as  to  the 
admissibility  of  evidence  made  during  the 
trlaL  There  was  no  merit  In  any  of  tbe 
grounds  of  the  motion  to  dismiss.  Scarbor- 
ough T.  Holder,  127  Ga.  256,  66  S.  E.  293 ; 
Potts-Thompson  Liquor  Co.  v.  Potts,  135  Qa. 
453  (11),  465,  69  S.  E.  734 ;  Brown  v.  Connor, 
141  Oa.  622,  81  S.  E.  901. 

Judgment  reversed  on  both  bills  of  excep- 
tions.   All  the  Justices  concur. 

On   Motion  for  Behearlng. 
E'rom  an  Inspection  of  the  record  and  of 
the  opinion  filed  by  the  trial  Judge,  it  is  ap- 
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paroit  that  be  rejected  the  evidence  to  which 
we  hare  referred,  because  of  the  constmctton 
which  he  placed  upon  the  contract,  and  not 
because  of  objections  as  to  Its  generality  or 
competency  for  other  reasons.  In  our  de- 
cision we  have  dealt  with  the  judge's  con- 
struction of  the  contract,  especially  with 
reference  to  the  first  division  of  the  sixth 
clause  thereof  and  the  effect  of  the  words  "as 
liquidated  damages."  In  doing  so  we  have 
not  overlooked  other  portions  of  the  sixth 
clause  or  of  the  contract;  but  we  have  not 
thought  It  necessary  to  go  beyond  the  require- 
ments of  the  present  case;  and  other  ques- 
tions as  to  the  admissibility  of  evidence  or 
objections  thereto,  or  the  like,  are  not  pre- 
cluded by  this  decision,  except  In  sb  far  as 
dependent  upon  the  mllng  herein  made  as  to 
the  construction  of  the  c<mtract 


a*iOfu  (84) 
HOSHOB  «t  aL  v.  FITZPATRlOK  et  aL 
FITZPATBICK  et  aL  v.  HOSHOB  et  aL 
(Na  658.) 

(Supreme  Court  of  Georgia.    Sept.  18,  1914.) 

(ByUabut  hy  the  Court.) 
L  Refebkrck  (§  101*)— Motion  fob  Rk-Bkt- 

XRENCK— NECESSITT. 

An  equitable  petition  for  an  accounting 
was  brought,  to  which  defendants  filed  answers. 
Demurrers  to  these  answers  were  filed  by  plain- 
tiSs.  The  court  referred  all  issues  of  law  and 
fact  to  an  auditor  for  determination  and  report 
to  him.  The  auditor  filed  a  report  in  which  no 
mention  was  made  of  the  demurrers  to  the  an- 
swers, and  no  ruling  was  made  in  regard  to 
them.  The  plaintiffs  filed  exceptions  of  law 
and  fact  to  such  report  One  of  them,  wldle 
called  an  exception  of  law,  made  the  point  that 
the  auditor  bad  failed  to  pass  on  the  demurrers 
to  the  defendants'  answers,  and  praqred  a  re- 
reference  to  the  auditor  that  he  migbt  pass 
on  the  issues  of  law  thus  made  and  file  an  addi- 
tional report.  This  was  overruled  by  the  pre- 
siding judge.    Held,  that  this  was  error. 

(a)  The  other  similar  exceptions,  complaining 
of  the  failure  of  the  auditor  to  pass  in  detail 
on  a  number  of  allegations  of  fact  in  the  plead- 
ings of  plaintiffs,  were  not  meritorious. 

(b)  If  an  auditor  fails  to  pass  upon  issues  of 
law  referred  to  him,  the  better  practice  is  to 
make  a  separate  motion  for  a  re-reference,  with 
notice  to  the  other  side,  and  to  have  a  hearing 
thereon,  rather  than  to  include  such  motion 
along  with  the  general  exceptions  of  law  to  the 
report.  But  under  the  facts  of  this  case,  and 
in  view  of  the  manner  in  which  the  exception 
referred  to  in  the  first  preceding  headnote  was 
framed,  and  of  the  prayer  thereof,  and  the  fact 
that  no  objection  was  raised  to  including  this 
In  the  exceptions  of  law,  it  will  be  treated  in 
this  court  as  a  motion  to  re-refer. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  fS  16»-180;  Dec.  Dig.  {  101.*] 

2.   RXVIXW  or  RT7I.IIT08. 

Inasmuch  as  the  passing  upon  the  demur- 
rers to  pleadings  may  affect  the  entire  case  ac- 
cording as  the  ruling  is  made,  it  is  not  deemed 
proper  now  to  take  up  specific  rulings  in  regard 
to  what  transpired  on  the  hearing  without  hav- 
ing ruled  on  the  demurrers  to  the  defendants' 
answers.  Greer  v.  Andrew,  138  Oa.  188,  209, 
66  S.  E.  416. 


3.  Appeai.  AITD  Ebbob  ({  843*)— SCOFK  or  Bb- 

VIBW— BJXCBPXIONB. 

As  the  cross-bill  of  exceptions  complains 
only  of  a  ruling  by  the  presiding  judge  in  fram- 
ing the  decree  after  overruling  all  exceptions 
of  law  and  fact  to  the  auditor's  report,  and 
inasmuch  as  the  ruling  above  made  sets  aside 
the  final  decree  on  the  ground  stated,  it  would 
not  be  proper  to  rule  upon  ttie  one  small  item 
of  practice  involved  in  the  eroes-bili  of  excep- 
tions. Direction  is  therefore  giVen  that  the 
judgment  complained  of  in  the  main  bill  of  ex- 
ceptions be  reversed  on  the  ground  that  the  pre- 
siding judge  refused  to  order  a  re-reference  to 
the  auditor;  that  the  cross-bill  of  exceptions 
be  dismissed  without  prejudice;  and  that  the 
case  be  returned  to  the  court  below,  without 
adjudicating  the  merits  of  other  grounds  of  ex- 
ception complained  of  in  the  main  bill  of  excep- 
tions, or  in  the  cross-bill  of  exceptions,  and 
without  prejudice  TO  the  rights  of  either  party 
in  the  further  progress  of  the  case  In  respect 
thereto. 

[E2d.  Note.— For  other  cases,  see  Appeal  and 
Erroj-,  Cent  Dig.  {$  3331-«J41;    Dec  Dig.  i 

Error  from  Superior  Gonrt,  Wilkes  Oonaty; 
B.  F.  Walker,  Judge. 

Action  by  Charlotte  Hoshor  and  otlieiB 
against  Lena  Fltzpatrlck,  executrix,  and  oth- 
ers. Judgment  for  defendants,  and  plaintiffs 
bring  error,  and  defendants  file  cross-bill  of 
exceptlona  Beversed  on  malu  bill  of  excep- 
tions with  direction,  and  cross-bill  of  excep- 
tions dismissed  with  direction. 

Wm.  Wynne,  of  Washington,  and  SamL  H. 
Sibley,  of  Union  Point,  for  plaintiffs  In  error. 
B.  H.  Callaway,  of  Augusta,  and  F.  H,  Colley 
and  W.  A.  Slaton,  both  of  Washington,  for 
defendants  In  error. 

FISH,  C.  J.  Judgment  reversed  on  main 
bill  of  exceptions,  with  direction.  Cross-blll 
of  exceptions  dismissed,  with  direction.  All 
the  Justices  concur. 


041CkuKt) 
CHURCHILL  ▼.  NBAU    (No.  64&) 
(Supreme  CVmrt  of  Georgia     Sept  10,  1014.) 

(Syllalu*  &y  <k«  Oourt.) 

1.  Wills  (|  163*)— BcrnsAL  or  Pbobatb — 

Fbaitd. 

If  a  married  woman  executed  a  will  by 
which  she  devised  certain  land  and  personalty 
to  her  husband  and  other  lands  to  relatives  of 
here,  and  if  subsequently  her  husband,  by  fraud- 
ulent representations  as  to  the  conduct  of  her 
relatives,  procured  her  to  make  another  will 
in  which  no  legacies  at  all  were  left  to  some 
of  such  relatives,  and  the  bulk  of  the  estate  was 
devised  to  the  husband,  one  of  the  legatees  in 
the  original  will,  who  contended  that  it  had 
never  been  lawfully  revoked,  and  who  was 
omitted  from  the  second  will  as  a  legatee,  could 
interpose  a  caveat  to  the  probate  in  solemn 
form  of  the  latter  will;  and,  if  the  fact  that 
it  was  procured  by  fraud  to  her  injury  as  a 
legatee  under  the  former  will  was  established, 
the  latter  will  would  be  refused  probate.  Hooks 
V.  Brown,  125  Ga.  125,  180,  63  S.  E  683. 

(a)  The  fact  that,  if  the  decedent  left  no  will, 
the  husband  would  be  the  sole  heir  at  law,  in 
the  absence  of  children,  would  not  render  the 
second  will,  procured  by  fraudulent  means  and 


•For  other  cum  (m  lame  topic  sad  secUon  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-Mo.  Series  t  Rap'r  Indue* 


Digitized  by  VjOOQIC 


1066 


82  SOITTHEASTBRN  BEPOBTBB 


(Ga. 


working  detriment  to  legatees  under  a  prerious 
valid  will,  immune  from  attack. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  371;  Dec.  Dig.  {  153.*] 

2.  Wiixs  (I  831*)— Pbobatb— Instbuctionb. 
Where  the  testimony  on  the  behalf  of  a 
propoander  of  a  will  was  to  the  effect  that  the 
testatrix  signed  it,  holding  the  pen  in  her  own 
hand,  but  that,  on  account  of  feebleness,  she 
stated  to  her  husband  that  he  would  have  to  as- 
sist her,  whereupon  be  took  hold  of  her  hand 
and  guided  it  so  that  she  signed  her  name,  and 
there  was  no  evidence  tending  to  show  that 
any  person  independently  signed  the  name  of 
the  testatrix  in  her  presence  and  by  her  express 
direction,  and  there  was  no  issue  as  to  this 
either  in  the  pleadings  or  in  the  evidence,  the 
fact  that  the  judge  charged  upon  the  necessity 
for  the  testatrix  to  have  executed  the  will, 
•ometimes  using  the  expression  "executed"  and 
sometimes  "signed,"  will  not  require  a  new, 
trial,  at  least  in  the  absence  of  any  request  for' 
more  explicit  instructions  on  the  subject,  or  of 
any  reasonable  ground  to  infer  that  the  jury 
were  misled,  or  misunderstood  the  meaning  of 
the  charge. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  Si  782-784,  786,  787;    Dec.  Dig.  S  331.*] 

8.  Wills  ({  166*)- Peobate— Sufwciknct  of 

Evidence. 

While  the  charge  of  the  court-  was  not 
wholly  free  from  error,  yet  when  it  is  taken  as 
a  whole,  and  in  the  light  of  the  evidence,  there 
is  nothing  requiring  a  reversal. 

(a)  The  propounder  of  the  second  will  (who 
was  the  husband  of  the  decedent,  who  caused  it 
to  be  prepared  under  her  instructions  as  be 
claimed,  and  who  was  named  therein  as  the  ex- 
ecutor) testified  that  one  reason  why  his  wife 
made  such  a  great  change  in  the  beneticiaries 
of  her  first  and  last  will  was  because  some  of 
the  "heirs"  were  picking  out  their  parts  of  her 
property,  and  that  those  facts  came  to  her 
knowledge  through  her  relatives.  While  he  de- 
nied having  made  such  statements  to  her,  there 
was  evidence  that  he  did  so;  that  they  were 
untrue;  and  that  be  had  sought  to  influence  the 
testimony  of  witnesses  by  holding  out  induce- 
ments to  them,  and  had  made  certain  admissions 
to  witnesses.  The  real  controversy  arose  be- 
tween the  propounder,  who  was  a  second  hus- 
band pt  the  decedent,  and  a  caveatrix,  who  was 
her  sister.  The  verdict  sustaining  the  caveat 
was  authorized  by  the  evidence,  and  there  was 
no  error  in  overruling  a  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  it  421-437;    Dec.  Dig.  «  ie6.»] 

4.  Wills  (|  277*)— Peobate— Amendment  to 

Caveat. 

There  was  no  error  in  allowing  the  two 
amendments  to  the  caveat  They  set  out  the 
fraud  alleged  to  have  been  perpetrated  upon 
the  testatrix. 

(a)  An  allegation  in  the  second  amendment,  to 
the  effect  that  the  propounder  produced  and 
read  one  instrument  to  the  testatrix  as  her 
will,  and  fraudulently  procured  her  to  sign 
another,  which  was  offered  for  probate,  was 
not  subject  to  objection  because  of  the  allega- 
tion that  the  paper  read  to  the  testatrix  con- 
tained a  provision  for  a  faithful  cook,  while 
that  propounded  contained  no  such  provision. 
This  is  true,  although  the  cook  was  not  a  ca- 
veatrix. The  allegations  in  regard  to  her  were 
only  a  part  of  those  in  relation  to  the  fraud- 
ulent procurement  of  the  execution  of  the  pa- 
per propounded  as  the  will  of  the  testatrix. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  632-635:    Dec   Dig.   |   277.*] 

Error  from  Superior  Court,  Warren  Coun- 
ty;  B.  F.  Walker,  Judge. 


Action  by  0.  N.  Churchill  against  Hero 
Neal.  Judgmmt  for  defendant,  and  plalntiet 
brings  error.    Affirmed. 

E.  P.  Davis  and  M.  L.  Felts,  both  of  War- 
renton,  for  plaintUT  in  error.  I*.  D.  McGreg- 
or and  M.  E.  Evans,  both  of  Warrenton,  for 
defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 

■  a«a«,38u 

SEABOARD  AIR  LINE  BY.  r.  GNANN   A 

DB  LOACH.    (No.  555.) 
(Supreme  Court  of  Georgia.     Sept  18,  1914.) 

(Byllabiu  iy  tk«  Court.) 

1.  Dahaqes  (S  146*}— Plbadino— Intebest. 

In  an  action  on  the  case,  where  the  date 
of  the  injury  was  alleged  and  the  damages 
were  laid  in  a  specified  sum,  an  amendment 
enlarging  the  amount  of  the  damages  claimed, 
so  as  to  include  a  sum  equivalent  to  interest 
at  7  per  cent  per  annum,  calculated  upon  the 
amount  first  laid,  did  not  allege  a  claim  for 
interest  as  such. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S  411;    Dec.  Dig.  {  146.*] 

2.  Demubbeb  to  Amendment. 

There  was  no  error  in  overruling  other 
grounds  of  special  demurrer  to  the  amendment 

3.  Tbial  (i  253*)— Refusal  or  Instbdction 
— Abandonment  of  Claim. 

Concerning  one  of  the  allegations  of  ne^- 
gence  the  court,  while  instructing  the  jury,  in- 
quired of  plaintiff's  council  if  he  insisted  npon 
that  ground,  to  which  counsel  replied,  "We 
don't  care  aboat  that."  This  was  in  effect  an 
abandonment  of  that  allegation  of  negligence, 
and  under  the  facts  and  circumstances  of  the 
case,  it  will  not  require  a  new  trial  that  the 
court  refused  a  written  request  to  charge  on 
that  subject 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  613-623;    Dec.  Dig.  $  25a*1 

4.  INBTBVCTIONS. 

The  charge  of  the  court  on  the  subject  of 
the  statutory  presumption  arising  from  proof 
of  the  injury  was  not  erroneous  for  any  of  the 
reasons  assigned. 

5.  Damages  (J  69*)— Amount  of  Recoveby— 
Interest. 

This  being  an  action  to  recover  damages 
for  the  value  of  property  destroyed  by  the  neg- 
ligence of  the  defendant,  the  jury  could,  in  the 
legal  exercise  of  their  power,  add  to  the  value 
of  the  property  destroyed  a  sum  equal  to  the 
interest  on  such  amount  aa  damages.  The  in- 
struction complained  of  on  this  subject  is  in 
substantial  accord  with  the  rule  announced  in 
Western  &  Atlantic  R.  Co.  v.  Brown,  102  Oa. 
13,  29  S.  E.  130. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  U  137-140;   Dec  Dig.  {  60.*] 

6.  Railboads  (i  464*)— Damaobs  fxom  Fike 
—Equipment. 

In  respect  to  providing  and  keeping  in  re- 
pair spark  arresters  or  other  appliances  for 
the  prevention  of  fire,  a  railroad  company  is 
required  by  law  to  use  ordinary  care  and  dili- 
gence to  eqnip  its  engines  with  the  best  ap- 
pliances in  general  use,  the  use  of  whidi  is 
consistent  with  their  practical  o[>eration,  and  to 
use  reasonable  care  and  skill  in  keeping  the 
same  in  good  order.  Southern  Railway  Co.  v. 
Thompson,  129  Ga.  367.  58  S.  E.  1044. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.-5S  1668-1671;    Dec.  Dig.  I  454.*] 
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7.  Vbbdiot  AMD  Denial  or  New  Trial  Ap- 

PBOVED. 

The  evidence  waa  atifflcient  to  support  the 
verdict,  and  there  was  no  error  in  refusing  a 
new  trial. 

Error  frcHn  Superior  Court,  Effingbam 
County;  W.  W.  Sheppard,  Judge. 

Action  by  Onann  &  De  Loacli  against  the 
Seaboard  Air  Line  Railway.  Judgment  for 
plainOfl,  and  defendant  brings  error.  Af- 
firmed. 

Anderson,  Cann  &  Gann,  and  Tbos.  F. 
Walsh,  Jr.,  all  of  Savannah,  for  plaintiff  in 
error.  Hitch  &  Denmark,  and  Wm.  M.  Farr, 
aU  of  Savannah,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


(142  Ga.  385) 

WALTON  et  al.  v.  WARD  et  al.     (No.  550.J 
I^Supreme  Court  of  Georgia.     Sept  Dj,  1914.) 

{SyUalu*  h»  the  Court.) 

1.  iNjUHonoN     (S    26*)— Grounds— Maintb- 
RANCB  or  Ejectuent  Suits. 

Under  the  pleadings  and  the  evidence,  the 
court  did  not  err  in  granting  the  injunction 
complained  of  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  U  24-49,  54r-61 ;    Dec  Dig.  (  26.*] 

(Additional  Byltabut  by  Editorial  Staff.J 

2.  Tenancy  in  Common  (5  35*)— Conveyance 
— E»rECT. 

A  conveyance  by  a  tenant  in  common  of  a 
portion  of  the  common  estate,  by  metes  and 
bounds,  will  be  given  effect  as  against  the  gran- 
tor and  bis  privies,  so  far,  and  only  so  far, 
as  consistent  with  the  preservation  of  the  full 
rights  of  the  other  tenants  in  common. 

(Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  {  27;   Dec.  Dig.  f  35.*] 

3.  Partition  (S  85*)— Improvements. 

Where  one  of  two  tenants  in  common  has 
in  good  faith  made  permanent  improvements  on 
a  portion  of  the  estate,  such  improvements  may 
be  considered  in  partitioning  the  estate,  and  be 
assigned  to  him.  if  this  may  be  done  without 
injustice  to  his  cotenant 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  U  236-245;  Dec.  Dig.  S  85.*] 

Error  from  Superior  Court,  Lincoln  Coun- 
ty; B.  F.  Walker.  Judge. 

Action  by  L,  H.  Ward  and  others  against 
Itlrs.  Mary  J.  Walton,  Individually  and  as  ad- 
ministrator de  bonis  non  of  Leonard  Sims  and 
another.  Judgment  for  plaintiff  and  defend-. 
ant  brought  error,  and,  dying,  her  executors, 
P.  A.  Walton  and  others  were  substitnted  In 
her  stead.    Affirmed. 

L.  H.  Ward,  B.  F.  Butler,  and  others  filed 
their  petition  against  Mrs.  Mary  J.  Walton 
individually  and  as  administrator  de  l>onis 
non  of  Leonard  Sims,  and  Ann  Elizabeth 
Sims,  alleging  as  follows:  Leonard  Sims  died 
in  1883,  leaving  a  will  by  which  be  gave  to  Mrs. 
Maiy  J.  Walton  and  her  children  490  acres 
of  land ;  the  rest  of  his  property,  consisting 
of  about  1,500  acres  of  land  besides  person- 
alty, be  devised  e<iually  to  his  wife,  Amanda 


Sims,  and  his  children,  Absalom  6.  and  Ann 
Elizabeth  Sims,  minors,  but  at  the  death 
of  the  wife  her  share  was  to  vest  in  and  be- 
come the  property  of  said  two  children,  share 
and  share  alike.  Mrs.  Amanda  Sims  was 
named  testamentary  guardian,  and  she  and 
John  and  George  S.  Sims  were  named  ex- 
ecutors. John  and  George  duly  qualified  aa 
executors.  They  assented  to  the  devise  to 
Mrs.  Walton  and  her  children,  but  kept  the 
balance  of  the  estate  together  until  the  year 
1887,  when,  after  procuring  an  order  of  the 
court  and  after  due  advertisement,  they  sold 
at  public  sale  57  acres  to  one  Busby,  the  same 
having  by  conveyance  and  inheritance  passed 
to  certain  of  the  petitioners.  The  proceeds 
of  this  sale  were  actually  expended  In  the 
payment  of  debts  and  In  partial  distribution 
to  the  legatees  under  the  will.  In  1891  John 
and  George  S.  81ms  were  discharged  as  ex- 
ecutors, and  turned  the  estate  over  to  Mrs, 
Amanda  Sims,  who  duly  qualified  as  execu- 
trix. She  obtained  an  order  of  the  court  for 
the  sale  of  other  portions  of  the  land  belong- 
ing to  the  estate,  and,  after  due  advertise- 
ment, made  two  sales,  one  of  122  acres  and 
the  other  for  75  acres;  but  in  executing 
deeds  to  the  purchasers  Mrs.  Sims  made  ordi- 
nary warranty  deeds,  with  no  recital  of  the 
executor's  sale.  Later,  when  the  wards  at- 
tained their  majority,  they  joined  with  Mrs. 
Sims  In  a  deed  to  the  122-acre  tract,  refer- 
ring to  the  former  deed  of  Mrs.  Sims.  All  of 
the  purchasers  went  Into  possession  at  once, 
cultivated  and  put  improvements  thereon,  and 
said  tracts  are  now  In  the  possession  of  the 
petitioners,  respectively.  Absalom  Sims  died 
Intestate,  prior  to  the  death  of  his  mother, 
Mrs.  Amanda  Sims,  owing  no  debts  and  leav- 
ing no  wife  or  children ;  his  heirs  at  law  be- 
ing bis  mother  and  his  sisters,  Mrs.  Mary  J. 
Walton  and  Miss  Ann  Elizabeth  Sims.  Upon 
the  death  of  Mrs.  Sims,  Mrs.  Walton,  in  her 
own  right  and  as  next  friend  of  Ann  Ellza- 
tieth  Sims,  brought  three  ejectment  suits 
against  petitioners,  the  owners,  respectively, 
of  the  three  tracts  of  land  sold  as  aforesaid, 
contending  tliat  the  executor's  sales  were 
void,  and  that  Absalom  O.  and  Ann  Elizabeth 
Sims  were  mentally  incapable  of  ratifying 
same  or  becoming  estopped.  She  also  sought 
in  the  court  of  ordinary  to  have  partitioned 
In  kind  the  land  of  Leonard  Sims  which  re- 
mained unsold,  she  having  qualified  as  admin- 
istratrix de  bonis  non  of  Leonard  Shns.  The 
plaintiffs  are  grantees  of  Mrs.  Sims  individu- 
ally, if  their  title  is  not  good  against  the  es- 
tate of  Leonard  Sims.  Mrs.  Sims'  estate  had 
a  sixth  Interest  in  the  land  of  Leonard  Sims, 
and  the  plaintiffs  are  entitled  to  have  her 
sixth  Interest  set  apart  In  the  land  she  sold 
to  them,  whl<±  they  have  improved ;  and  no 
partial  division  of  the  lands  of  that  estate 
should  be  had  in  which  Mrs.  Sims*  estate  and 
her  grantees  are  not  represented,  but  the 
status  of  all  the  land  should  be  ascertained. 
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and  all  that  now  belongs  to  said  estate  should 
be  divided  together.  The  prayer  is  that  all 
proceedings  at  law  be  enjoined.  Pending  a 
hearing,  P.  A.  Walton,  a  son  of  Mrs.  Mary  J. 
Walton,  became  administrator  of  Mrs,  Aman- 
da Sims,  and  sought,  in  conjunction  with  his 
mother,  for  herself  and  as  next  friend  of  Ann 
EUzabeth  Sims,  to  obtain  a  partition  in  the 
superior  court,  as  tenants  la  common  of  the 
unsold  land.  By  amendment  he  was  made  a 
party  to  the  present  case  with  a  prayer  that 
his  suit  also  be  enjoined.  The  defendants 
filed  demurrers  to  the  petition,  which  were 
overruled.  The  court,  on  the  interlocutory 
hearing,  ordered  that  an  Injunction  as  to  the 
salt  against  Mrs.  Busby,  who  holds,  not  under 
a  deed  from  Mra.  Sima,  but  under  an  execu- 
tort  deed  (this  being  as  to  the  67-acre  tract 
first  sold),  be  refused,  and  that  an  injunction 
against  the  further  prosecution  by  the  de- 
fendants of  the  ejectment  suits  against  the 
other  petitioners,  and  against  the  partition 
suits  mentioned  herein,  be  granted.  Pending  a 
decision  in  this  court  the  death  of  Mrs.  Mary 
J.  Walton  was  suggested  of  record,  and  it 
was  ordered  that  the  case  proceed  In  the 
name  of  her  duly  qualified  executors,  P.  A^ 
B.  T.,  and  Will  Walton. 

3.  M.  Pltner  and  Colley  &  CoUey,  all  of 
Washington,  Oa.,  John  T.  West,  of  Thomson, 
and  T.  H.  Bemsen,  of  lincolnton,  for  plain- 
tiffs in  error.  SamL  H.  Sibley,  of  Union 
Point,  and  0.  J.  Perryman,  of  Uncolntoa^ 
for  defendants  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
[1]  The  court  did  not  err  in  granting  the 
injunction  complained  of.  No  other  court 
than  one  having  equity  Jurisdiction  could 
adequately  dispose  of  all  the  Interests  in- 
volved. Whether  or  not  the  contention  of 
the  defendants  In  error  that  the  deeds  of 
Mrs.  Sims  conveying  the  land,  consisting 
of  the  tracts  of  122  acres  and  78  acres,  were 
Inoperative  as  executor's  deeds,  and  whether 
the  deed  of  confirmation  subsequently  ex- 
ecuted by  Mrs.  Amanda  Sims  and  her  two 
children  was  also  inoperative  as  to  the  chil- 
dren, either  as  an  actual  conveyance  or  as 
estoppel,  because  of  mental  incapacity  on 
the  part  of  the  children  to  execute  a  deed, 
may  hereafter  be  determined  if  those  ques- 
tions become  material.  And  the  same  may 
be  remarked  as  to  the  question  as  to  wheth- 
€r  or  not,  in  case  the  deed  of  Mrs.  Amanda 
Sims  was  Inoperative  as  an  executor's  deed, 
the  plaintiffs  in  the  ejectment  suits  would  be 
estopped  from  recovering  the  land  sued  for, 
the  proceeds  of  which  went  to  the  payment 
of  debts  and  were  used  for  the  benefit  of  the 
-estate  of  Leonard  Sims  and  of  these  de- 
foidants,  who  are  the  plaintifTs  In  the  eject- 
ment suits.  But  the  defendants  in  this  case 
are  contending  that  the  deeds  of  Mrs.  Sims, 
in  which  are  conveyed  the  two  tracts  of  land 
now  in  controversy,  are  inoperative  as  ex- 
ecutor's deeds  to  pass  title;  and  the  ques- 
tion now  is  whether  those  deeds  can  be  given 


effect  as  the  Individual  deeds  of  Mrs.  Sims, 
to  pass  the  fee-simple  interest  which  she 
took  In  the  land  as  a  tenant  in  common  with 
her  two  daughters  upon  the  death  of  her  son, 
Absalom  Sims.  This  son  died  before  his 
mother,  but  subsequently  to  the  execution 
of  the  two  deeds  which  we  have  under  con- 
^deratlon.  At  the  time  of  the  execution  of 
the  deed  Mrs.  Sims  had  only  a  life  estate  in 
a  part  of  the  lands  belonging  to  the  estate 
of  Leonard  Sims,  and  the  deeds  which  she 
executed  conveyed  the  lands  by  metes  and 
bounds.  Now  it  is  clear  that  had  the  title 
in  fee  simple  to  these  particular  tracts  of 
land  which  she  conveyed,  or  attempted  to 
convey,  been  cast  upon  her  by  the  death  of 
an  owner  to  whom  she  stood  in  the  relation 
of  sole  heir,  then  this  would  have  inuted  to 
the  benefit  of  her  grantees,  and  they  would 
have  Immediately  been  vested  with  title. 
And  we  are  of  the  opinion  that  when  by 
the  happening  of  the  death  of  her  son,  Mrs. 
Sims,  became  vested  with  the  entire  Interest 
in  one-sixth  of  the  lands,  this  casting  of  the 
title  upon  her  inured  to  the 'benefit  of  the 
grantees  In  the  two  deeds. 

[2]  In  the  case  of  Lane  v.  Malcolm,  141 
Ga.  424,  81  S.  E.  125,  It  was  held: 

"The  coaveyance  by  a  tenant  in  common 
of  a  portion  of  the  common  estate  by  metes  and 
bounds  will  be  ^Iven  effect  as  against  the  gran- 
tor and  hia  pnvies,  so  far  as  It  may  be  done 
consistentlT  with  the  preservation  M  the  full 
rights  of  UM  other  tenants  in  oommon.'* 

In  the  body  of  the  opinion  in  that  case  it 
is  said: 

"Bnt  the  deed  of  a  tenant  in  common,  con- 
veying by  metes  and  bounds,  is  not  void  aiid  in- 
operative and  is  not  voidable  except  at  the  in- 
stance ot  a  cotenant.  The  grantee  of  the  con- 
veying tenant  in  common  took  an  interest  in 
the  land,  and  the  deed  conveying  by  metes  and 
bounds  was  good  as  against  the  cantor  and 
her  privies,  and  against  all  the  world  except  the 
tenants  in  common  with  the  grantor." 

And  we  may  add  to  what  was  said  there 
that  such  a  deed  by  a  ootenant  is  inoperative 
as  against  the  other  cotenants  in  so  far  as  It 
would  give  the  grantee  in  the  deed  an  unjust 
and  inequitable  advantage  over  the  other  co- 
tenants.  For,  if  it  should  ccmvey  more  than 
the  proportionate  part  of  the  grantor,  it 
would  certainly  be  inoperative  to  the  extent 
of  the  excess  over  the  actual  interest  ot  the 
grantor,  and  would  not  necessarily,  over  the 
objection  of  the  other  cotenants,  convey  the 
particular  part  of  the  tract  of  land  describ- 
ed by  metes  and  bounds,  unless  there  was 
some  q;)eclal  equitable  reason  for  holding 
that  the  grantee  should  take  the  particular 
tract  of  laud  conveyed  by  the  deed ;  and  then 
the  grantee  would  take  the  particular  tract 
of  land,  not  so  much  by  virtue  of  the  deed 
Itself,  as  by  an  equitable  assignment  to  him 
of  that  tract  of  laud  upon  a  proper  division 
of  the  entire  tract,  in  a  case  where  equitable 
principles  required  such  an  assignment  upon 
partition.  Following  the  rule  In  the  Lane 
Case,  supra,  when  the  title  to  the  fee  to  a 
sixth  Interest  In  the  lands  formerly  belongs 
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Ing  to  Leonard  Slma,  exdnaiye  of  the  490 
acres  given  to  Mrs.  Walton  by  the  will,  be- 
came complete  (Mrs.  Sims  already  baring  a 
life  interest  In  a  part  of  It,  wUcb  may  be 
disregarded  except  to  the  extent  of  consider- 
ing It  as  completing  her  fee-simple  Interest 
in  a  third  Interest  in  her  proportionate  part 
«f  the  lands  in  which  Absalom  had  a  vested 
remainder  Interest),  it  inured  to  the  benefit 
of  Mrs.  Sims'  grantees,  and  will  entitle  those 
grantees  to  participate  aa  tenants  in  common 
in  a  partition  of  the  lands.  And  if  the  lands 
granted  do  not,  exclusive  of  the  value  of  the 
improvements  put  upon  them,  exceed  in  val- 
ue the  lands  to  which  Mrs.  Sims,  after  the 
death  of  her  son,  upon  a  partition  of  tlie 
lands,  would  have  been  entitled  to,  then  the 
deed  will  be  given  full  effect ;  if  they  do  ex- 
ceed Mrs.  Slma'  proportionate  part  of  the 
property,  then  they  will  be  operative  to  the 
«xtent  of  Mrs.  Sims  one-sixth  interest  in  the 
lands.  We  think,  therefore,  that  the  court 
properly  granted  the  injunction  complained 
of,  80  that  there  may  be  an  equitable  parti- 
tion or  division  of  the  lands  Involved,  in  case 
It  should  be  foimd  upon  the  final  trial  that 
the  deeds  of  Mrs.  Sims  did  not  operate  to 
divest  the  estate  of  Leonard  Sims  of  title  to 
the  two  tracts  of  land  involved,  containing 
122  acres  and  76  acres,  respectively. 

[3]  And  should  such  an  equitable  partition 
or  division  of  the  land  be  ordered,  the  court 
should  give  direction  as  to  the  division  and 
assignment  of  their  respective  shares  to  the 
tenants  in  common,  in  accordance  with  the 
principle  ruled  in  the  case  of  Smith  v.  Smith, 
133  Ga.  170,  65  8.  E.  414,  wherein  it  was  held : 

"If  two  persons  are  tenants  in  common  of  a 
tract  of  farming  land,  and  one  of  them  has 
made  permanent  improvements  on  a  portion 
thereof  bona  fide  for  the  purpose  of  improving 
the  property,  and  not  of  embarrassing  his  coten- 
ant,  or  incumbering  the  estate,  or  hindering 
partition,  when  partition  is  sought  between 
himself  and  bis  cotenant,  a  court  having  eq- 
uitable jurisdiction  may  take  into  consideration 
the  improvements  so  made  in  dividing  the  land, 
and  may  assign  to  the  tenant  who  made  the 
improvements  that  portion  of  the  property  on 
which  they  are  situated,  the  division  being  made 
on  the  basis  of  the  unimproved  value,  if  the 
nature  of  the  property  and  the  improvements 
and  the  situation  of  the  latter  are  such  as  to 
render  it  practicable  and  it  can  be  done  with- 
out injury  or  injustice  to  Bis  cotenant." 

This  principle  is  also  restated  and  applied 
in  the  case  of  Helmken  ▼.  Meyer,  188  Ga.  457. 
75  S.  E.  586,  45  L.  R.  A.  (N.  S.)  788.  If,  as 
alleged  in  the  answer  of  these  defendants  to 
the  suit,  there  are  debts  owing  by  Mrs. 
Amanda  Sims,  that  constitutes  no  reason 
why  the  rights  of  the  plaintiffs  In  this  case 
should  not  be  ascertained  and  settled;  but 
If  there  are  persons  holding  debts  which  can 
be  enforced  as  against  the  grantees  in  Mrs. 
Sims'  deeds,  that  fact  can  be  determined  In 
Appropriate  proceedings. 

While  what  we  have  said  above  does  not 
deal  In  detail  with  all  of  the  specific  ques- 


tions raised,  it  covers  the  questions  which  are 
controlling  in  this  case. 

Judgment  affirmed.  All  the  Justices  con- 
cur. «       , 

™™""  a«  Ga.  J22) 

McCLBLLAN  v.  McCLELLAK  et  aL 

(No.  688.) 

(Supreme  Court  of  Georgia.     Sept  16,  1914.) 

(Bt/llalu*  I]/  the  Court.) 

1.  Appeal  and  Ebbob  (I  1201*)— Election 
OF  Keiudies  (g  5*)— Amendment  Aeteb  Rs- 
VBBSAL— Inconsistent  Claims— Title. 

The  court  refused  to  allow  an  amendment 
to  the  pleadings  of  the  defendants,  setting  up 
that  the  petition  sought  to  assert  two  incon- 
sistent remedies,  viz. :  (a)  That  the  deed  made 
by  the  plaintiff,  Mrs.  M.  T.  McClellan,  to  Wal- 
ter G.  McClellan,  was  purchased  by  duress  and 
fraud;  and  (b)  that  VValter  G.  McClellan,  the 
grantee  from  the  plaintiff,  executed  a  deed  to 
John  M.  McClellan,  the  husband  of  the  plain- 
tiff, who  in  turn  conveyed  to  her  the  land  in 
controversy.  There  was  no  error  in  refusing 
to  allow  such  proposed  amendment.  The  plain- 
tiff claimed  that  she  was  tlie  owner  of  the  land. 
She  relied  on  two  reasons,  in  eCfect  alternative, 
to  support  her  claim :  First,  that  the  deed  by 
which  she  conveyed  the  land  should  be  set  aside ; 
and,  second,  if  not,  that  it  had  been  recgn- 
veyed  to  her.  In  each  case,  however,  she  was 
seeking  to  claim  the  land,  and  her  contentions 
in  this  respect  furnished  no  such  case  of  invok- 
ing inconsistent  remedies  (setting  up  title  and 
denying  title)  as  to  authorize  the  plea  pray- 
ing that  the  plaintiff  be  required  to  make  an 
election.  Furthermore,  these  allegations  ap- 
peared on  -the  face  of  tbe  plaintiff's  pleadings; 
there  was  a  trial;  the  case  was  taken  to  the 
Supreme  Court,  where  a  judgment  of  reversal 
was  rendered;  and  no  such  point  was  ever  rais- 
ed until  after  the  case  had  again  gone  to  trial, 
and  a  jury  had  been  stricken,  when  it  was 
sought  to  set  UD  tliis  plea. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Jiji  4673,  4677-4^;  Dec. 
Dig.  I  1201;*  Election  of  Remedies,  Cent  Dig. 
i  6;    Dec.  Dig.  }  6.*] 

2.  Judgment  (|  670*)— Betbazit  ui  Fobmbb 
Action— EiTKCT— Deeds. 

On  the  trial  of  the  case,  before  any  evi- 
dence had  been  introduced,  the  principal  de- 
fendant, Mrs.  Ida  B.  McClellan,  tendered  a 
plea  uf  estoppel,  in  which  she  set  up  that  on 
September  15,  1906,  Mrs.  M.  T.  McClellan,  the 
plaintiff,  brought  an  action  for  temporary  ali- 
mony and  prayed  equitable  relief  against  her 
husband,  John  M.  McClellan;  that  in  that  ac- 
tion she  alleged  that  her  husband  had  obtain- 
ed from  her  a  deed  to  Walter  G.  McClellan^nd 
claimed  title  under  a  deed  made  to  him  by  Wal- 
ter G.  McClellan,  and  she  prayed  that  her  hus- 
band be  enjoined  from  selling  or  in  any  wise 
changing  or  altering  the  status  of  the  lot,  or 
of  interfering  with  her  tKisaessions;  that  the 
defendant  the  husband,  denied  the  allegations, 
except  the  fact  that  a  deed  was  made  by  the 
plaintiff  to  Walter  G.  McClellan;  and  that 
on  May  7,  1907,  the  plaintiff  in  that  action 
appeared  in  open  court  and  entered  a  retraxit, 
and  a  judgment  was  entered,  reciting  that  the 
cause  had  been  settled  between  the  parties  and 
the  olaintiff  bad  entered  a  full  settlement  and 
retraxit  "as  to  her  rights  under  the  decree  and 
order  of  the  court  in  this  case,"  and  It  was 
ordered  by  the  court  that  the  case  be  marked 
settled.  Upon  this  plea  Mrs.  Ida  B.  McClellan 
asked  that  the  court  render  judgment  declaring 
the  plaintiff  in  the  present  action  to  be  es- 
topped. The  court  entered  an  order  stating 
1  that  "the  motion  of  defendant,  that  upon  this 
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plea  the  court  as  matter  of  law  determine  that 
the  plaintiff  be  held  estopped,  is  denied.  The 
amendment  may  be  filed  as  part  of  defendant's 
answer."  Meld,  that  there  was  no  error,  as 
against  Mrs.  Ida  B.  McClellan,  in  this  judg- 
ment 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  M  1028-1034.  1036-1040. 1042-1045, 
1165;    Dec.  Wg.  {  670.*] 

3.  Betusal  to  Dibect  Yebdiot. 

Under  former  rulings  of  this  conrt  a  re- 
fusal of  the  trial  court  to  direct  a  Terdiet  will 
not  require  a  reversaL 

4.  CoMPSTxncT  or  Witkksbks. 

Under  the  evidence  bearing  on  the  subject 
of  whether  J.  E.  and  L.  F.  McClellan  were  in- 
competent as  witnesses  to  testify  in  regard  to 
the  making  of  the  deed  by  the  plaintiff  to 
Walter  G.  McClellan,  on  the  ground  that  they, 
as  attorneys  at  law,  represented  J.  M.  Mc- 
Clellan, who,  as  the  plaintiff  claimed,  by  duress 
and  fraud  caused  her  to  execute  such  instru- 
ment, there  was  no  error  in  admitting  their 
testimony  on  that  subject. 

5.  Vendor  and  Pubchabkb  (i  243*)  —  Wit- 
nesses (S  149*)— Tbansactions  with  De- 
ceased—Evidkncb— Notice  TO  PCBCHASES. 

Inasmuch  as  the  plaintiff  was  attacking  a 
deed  executed  by  her  to  Walter  G.  McClellan, 
and  his  administratrix  was  a  party  defendant 
to  the  case,  the  plaintiff  was  competent  to  tes- 
tify as  to  transactions  between  her  and  the  de- 
ceased; but  as  Mrs.  Ida  B.  McClellan,  who 
was  a  defendant  both  in  her  capacity  as  ad- 
ministratrix of  her  husband,  Walter  G.  McClel- 
lan, and  as  an  individual,  claimed,  among  other 
things,  to  be  an  innocent  purchaser,  as  an  in- 
dividual, for  value,  from  the  children  of  her- 
self and  of  Walter  G.'  McClellan,  and  that  the 
plaintiff  had  told  her  that  the  children  had  a 
good  title,  it  was  competent  for  the  plaintiff  to 
testify  that  she  had  notified  Mrs.  Ida  B.  Mc- 
Clellan that  no  consideration  bad  been  paid 
for  the  deed  from  the  plaintiff  to  Walter  G. 
McClellan.  This  was  not  admissible  to  prove 
that  the  deed  was  without  consideration,  but 
there  was  other  evidence  of  the  want  of  sucli 
consideration;  thus  making  it  competent  to 
show  by  the  plaintiff's  testimony  notice  of  that 
fact  to  a  person  claiming  to  be  an  innocent 
purchaser  without  notice. 

(a)  There  was  also  evidence  of  duress  exer- 
cised by  the  husband  of  the  plaintiff,  compelling 
her  to  make  such  deed ;  and  there  was  no  error 
in  permitting  her  to  testify  that  she  had  noti- 
fied the  principal  defendant,  who  claimed  under 
such  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  H  006-608;  Dec.  Dig.  ( 
243;*  Witnesses,  Cent  Dig.  »  555.  556.  558. 
660,  662,  663,  670,  651,  662;  Dec.  Dig.  1 149.*] 

0.  Judgment  (|  o70*)— Tbial  (i  266*)  — In- 
STBUCTIONS  —  Failube  TO  Beqitest  —  Be- 

TBAXIT. 

It  was  contended  that  the  judge  erred  in 
failing  to  charge  on  the  subject  of  retraxit 
The  suit  in  which  the  retraxit  was  entered  was 
brought  by  Mrs.  M.  T.  McClellan,  the  plaintiff 
in  the  present  action,  against  J.  M.  McClellan, 
her  husband,  to  recover  alimony  and  posses- 
sion of  a  minor  child,  with  certain  additional 
equitable  prayers  in  regard  to  the  land.  This 
suit  was  settled  and  a  retraxit  was  entered  as 
to  the  former  order  or  judgment  in  the  case 
involving  the  matter  of  alimony  and  custody 
of  a  child,  which  is  the  onlj  former  order  refer- 
red to  in  the  record,  and  it  did  not  adjudicate 
or  declare  that  the  deed  was  iiroperly  made 
from  Mrs.  M.  T.  McClellan  to  Walter  G.  Mc- 
Clellan. In  settling  the  case  John  M.  McClel- 
lan fxedited  to  her  a  deed  reciting  that  he  had 
procured  her  to  make  the  deed  to  Walter  G. 


McCIeUan  by  duress;  that  Walter  O.  McClel- 
lan then  made  him  a  deed;  that  no  considera- 
tion was  passed  for  either  of  these  deeds,  but 
they  were  made  for  the  purpose  of  obtainins 
title  to  the  land  for  himself;  and  that  the 
property  had  always  belonged  to  his  wife.    The 

Slea  of  retraxit  was  filed,  not  by  him,  but  by 
Irs.  Ida  B.  McClellan,  who  claimed  under  a 
deed  from  her  children,  as  heirs  of  Walter  G. 
McClellan,  executed  before  this  retraxit  was 
entered.  Under  such  facts,  the  entering  of  a 
retraxit  of  the  character  above  described  did 
not  operate,  as  a  matter. of  law,  to  estop  Mrs. 
M.  T.  McClellan.  There  was  no  error  in  omit- 
ting to  charge  speciiically  on  that  subject,  if  the 
general  charge  as  given  in  regard  to  the  entire 
transaction  was  not  sufficiently  specific,  and 
if  counsel  for  plaintiff  in  error  desired  addition- 
al instruction  dealing  more  fully  with  the  sub- 
ject of  retraxit  and  its  effect  they  should  have 
requested  it 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  if  1028-1034,  1036-1040.  1042- 
1045,  1165;  Dec.  Dig.  (  570;*  Trial,  Cent 
Dig.  {{  62&-641;    Dec  Dig.  |  256.*] 

7.  Befusal  of  New  Tbiai.. 

None  of  the  other  grounds  of  the  motion 
for  a  new  trial,  not  herein  specifically  dealt 
with,  furnish  any  cause  for  a  new  trial.  Some 
of  them  are  controlled  by  the  principles  above 
announced.  Others  amount  merely  to  elabora- 
tions of  the  assignment  of  error  that  the  verdict 
was  contrary  to  law  and  evidence,  by  adding 
specifications  of  certain  portions  of  the  charge 
as  containing  the  law.  While  there  was  great 
conflict  in  the  evidence,  the  jury  on  two  trials 
have  found  in  favor  of  the  plaintiff  (MfClellan 
V.  McClnllan,  135  Ga.  »5,  68  S.  B.  1025),  and 
the  presiding  judge  has  approved  the  finding. 
The  evidence  was  sufficient  to  support  the  ver- 
dict, and  there  was  no  error  in  refusing  to 
grant  a  new  trial. 

Error  from  Superior  Court,  Fulton  County ; 
W.  D.  Ellis,  Judge. 

Action  by  M.  T.  McClellan  against  Ida  B. 
McClellan  and  others.  From  the  judgment, 
Ida  B.  McClellan  brings  error.    Affirmed. 

See,  also,  135  Ga.  95,  68  S.  B.  1026. 

It.  L.  Bay,  of  Jefferson,  and  J.  S.  James,  of 
Donglasvllle,  for  plalntUf  in  error.  West- 
moreland Bros.,  of  Atlanta,  for  defendants  tu 
error. 

FISH,  C  J.  Judgment  affirmed.  All  Ums 
Justices  concur. 


OOBUBN  T.  JONES. 
(Supreme  Court  of  Georgia. 


an  Q*.  3S0) 

(No.  661.) 
Sept  18.  1914.) 


(Syllabu*  iy  the  Cowrt.) 
1.  Evidence  ({  273*)— Deolabatiors— Aouu- 

SIBILITT. 

In  an  action  to  recover  land,  where  the 
defendant  pleaded  that  one  of  the  deeds  under 
which  the  plaintiff  claimed  title,  which  was  bas- 
ed on  a  nominal  consideration  and  natural  love 
and  affection,  was  invalid  aa  a  oonveyance,  and 
prayed  to  have  same  set  aside  on  ue  ground 
uf  alleged  imbecility  of  the  grantor  and  fraud 
of  the  grantee,  who  was  a  near  relative  of  the 
grantor,  and  who  was  alleged  to  have  exercised 
undue  infiuence  in  procurement  of  the  deed,  it 
was  competent  to  show  that  the  grantor,  three 
years  prior  to  the  making  of  the  alleged  convey- 
ance, in  explaining  why  she  built  a  honse  on 
the  land  in  a  particular  way,  stated  that  it  was 
because  the  grantee  wanted  it  that  way,  and 
that  the  land  was  his  after  her  death.     See,  in 
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this  connecticai,  WiUiamaon  r.  Naben,  14  Ga. 
2S6. 

[Ed,  Note. — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  »  UU8-1120:    Dec  Dig.  |  273.*] 

2.  DKEDB     (ii     203*>-VAUtDIT»-FBAUI>— Bvi- 
DKNC£ — AdIUSSIBIUTT. 

I'he  grantor  was  a  manied  woman,  who 
had  no  children.  The  grantee  was  her  nephew, 
and  had  been  reared  by  her,  and  the  deed  pur- 
ported to  be  merely  voluntary  or  baaed  on  a 
nominal  consideration.  The  reasonableness  of 
the  disposition  which  the  grantor  was  making 
of  her  property  was  material  for  consideration, 
on  the  question  of  mental  capacity,  and  of 
fraud  of  the  grantee  in  procuring  the  deed,  it 
was  not  error  under  these  circumstances,  to 
admit  testimony  to  the  effect  that  at  the  time 
of  maJung  the  deed  the  grantor  had  other  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  |§  602,  604-611 ;    Dec  Dig.  |  203.*] 

3.  Appeai.  and  Ebbob   ({  10B8*)— H a bmt.khs 
Ebbob— ]j<xoLU8ioi«  or  Etidbncb. 

"The  rejection  of  a  certain  part  of  a  wit- 
ness' testimony  will  not  require  a  new  trial, 
where  it  appears  from  the  brief  of  evidence  in 
another  part  of  his  testimony  the  same  witness 
delivered  substantially  the  same  testimony." 
Luke  V.  Hill,  137  Ga.  108  (3),  162,  73  S.  E.  345. 
38  L.  R.  A.  (N.  S.)  569. 

[Kd.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Ceat  Dig.  ii  4195,  4200-4204,  4206 ; 
Dec.  Dig.  i  1058.*] 

4.  Evidence  (5  230*)— Vauditt— Fbatjd— Ad- 

lUSSIBIUTT. 

The  defendant  was  the  husband  of  tb* 
grantor  and  the  administrator  of  her  estate, 
and  sought  to  cancel  the  deed  on  the  ground  in- 
dicated in  the  preceding  notes.  Evidence  to  the 
effect  that  the  grantor  bad  stated  that  she 
thought  that  she  was  about  to  be  sued,  and 
thought  it  best  to  put  the  deed  in  the  name  of 
the  grantee  to  avoid  judgment  In  the  suit,  was 
inadmissible  in  behalf  of  the  defendant. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f§  835-851;   Dec  Dig.  {  230.*] 

6.  Vebdict  and  Dxhiai.  or  Nxw  Tbial  Af- 

FBOVED. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refnsing  a  new  trial. 

Error  from  Superior  Court,  Jefferson  Coun- 
ty; B.  T.  Rawllngs,  Judge. 

Action  between  W.  A.  Ogbum  and  A  L. 
Jones.  From  the  judgment,  Ogbum  brings 
error.    Affirmed. 

Evans  &  Evans,  of  Sandersvllle,  and  Pbll- 
lips  &  Phillips,  of  LouisvUle,  for  plaintiff  in 
error.  J.  K.  Hlnes,  of  Atlalnta,  and  B.  N. 
Hardeman,  of  LouisTille,  for  defendant  in 
error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 

(142  Ga.  383)  -^-=» 

5.  H,  DUNAWAY  &  SONS  v.  VIRGINIA- 

CAROLINA  CHEMICAL  CO. 

(No.  657.) 

(Supreme  Court  of  Georgia.     Sept  18,  1914.) 

(ByUahuM  ly  tlie  Court.) 

EVIDXNCB    (i    374*)— DOOUMENTABT    EVIDBNCB 

— CoNTRAcrp— Pboof  or  Execution — Soffi- 

CIBNCY. 

On  Uie  trial  of  a  suit  based  on  promissory 
nntes,  the  plaintiff  offered  in  -  evidence  a  con- 


tract containing  stipolations  beneficial  to  it.  In 
addition  to  the  notes  sued  on.  It  was  attested 
by  a  witness,  and  iU  caption  read :  "Sute  of 
Georgia,  County  of  Lincoln."  The  attesting 
witness  was  not  produced.  To  account  for  his 
absence  another  witness  testified  as  follows: 
"I  am  the  attorney  for  plaintiff.  •  •  ♦  I 
have  tried  to  discover  the  whereabouts  of  J.  W. 
Johnson,  the  subscribing  witness  to  the  con- 
tract, but  could  not  find  him.  I  have  had  the 
contract  two  or  three  weeks,  and  have  written 
two  letters  to  the  company  In  this  search. 
While  in  Augusta  I  also  went  to  the  office  of 
the  company.  They  told  me  he  was  not  in  Au- 
gusta and  was  not  in  their  employment  The 
only  search  I  made  was  at  said  office.  I  did 
not  examine  the  directory.  I  was  told  that  be' 
was  la  South  Carolina,  but  my  letter  to  him 
there  was  returned  by  the  United  States  mail, 
stamped  'Address  unknown.' "  Held,  that  this 
was  not  a  sufficient  showing  that  the  witness 
was  inaccessible  to  admit  proof  that  one  of  the 
defendants  admitted  having  signed  the  contract 
in  the  firm  name,  and  thereupon  to  allow  the 
introduction  of  the  contract  in  evidence. 

(a)  The  caption  of  the  contract  indicated  that 
it  was  executed  in  Lincoln  county.  It  did  not 
appear  where  the  subscribing  witness  lived,  or 
where  his  family,  if  be  had  one,  resided,  or  that 
he  was  to  be  found  at  the  company's  office  in 
Augusta  rather  than  elsewhere.  The  statement 
of  the  witness,  that  "I  was  told  that  he  was  in 
South  Carolina,"  did  not  amount  to  affirmative 
evidence  that  the  subscribing  witness  was  actu- 
ally in  South  Carolina,  or  ever  had  been.  If 
be  had  not  been  at  the  place  to  which  the  letter 
of  the  witness  on  the  stand  was  addressed,  the 
return  of  such  letter  by  the  postal  authorities 
was  not  proof  of  any  change  of  residence,  "rbe 
very  vague  and  general  eN-idence  did  not  suf- 
fice to  show  a  proper  inquiry  at  the  proper  place 
or  places,  or  that  in  fact  the  witness  was  Inac- 
cessible upon  such  inquiry. 

(b)  The  admissibility  In  evidence  of  the  con- 
tract was  the  only  question  argued  in  this  court 
and  is  the  only  point  decided. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ii  1688,  1684, 1687-1612;  Dec  Dig. 
{  374.*] 

Error  from  Superior  CTourt,  Lincoln  Coun- 
ty ;  B.  F.  Walker,  Judge. 

Action  between  S.  H.  Dunaway  &  Sons  and 
the  Virginia-Carolina  Chemical  Company. 
From  the  Judgment,  S.  H.  Dunaway  &  Sons 
bring  error.    Reversed. 

Colley  &  CoUey,  of  Washington,  Ga.,  for 
plaintlfCs  in  error.  J.  M.  Pitner.  of  Washing- 
ton, Ga.,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(Ua  Oa.  366) 

BELT  et  aL  v.  GAT.    (No.  683.) 
(Supreme  Court  of  Georgia.     Sept  18,  1914.) 

(Byllabut  by  the  Oowrt) 
1.  Wnxs  (ii  531,  614*>— CoRSTBUcnoR— Es- 

TATB    BBQinATHXD. 

A  testator  devised  to  bis  wife  the  whole  of 

his  estate,  real  and  personal,  "during  her  wid- 
owhood, to  be  as  absolutely  under  her  control 
and  management  as  it  is  now  under  my  own, 
being  perfectly  willing  to  trust  my  children  to 
her  care  and  her  bounty.  In  the  event  of  the 
marriage  of  my  said  wife  after  my  death,  then 
I  wish  my  property  to  be  divided  equally  among 
her  and  my  children  who  may  be  then  in  life, 
share  and  share  alike,  including  the  natural  in. 
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crease  of  the  slaves,  but  not  the  income  of  the 
property  during  her  widowhood,  it '  being:  my 
express  intention  that  she  shall  not  be  lield  to 
account  for  any  income,  or  any  alleged  waste 
or  mismanagement  Should  my  said  wife  re- 
main in  widowhood  during  the  term  of  her 
natural  life,  she  is  to  have  the  same  control, 
management,  and  interest  in  the  property  as 
above  specified  until  her  death,  at  which  time 
I  will  and  direct  that  it  be  divided  equally  share 
and  share  alike  among  my  then  surviving  chil- 
dren and  the  children  (if  any)  of  such  as  may 
have  died  before  her,  the  latter  to  take  per 
stirpes,  to  them  and  their  heirs  forever."  un- 
der this  will  the  widow  of  testator  took  an  es- 
tate for  life,  or  during  her  widowhood,  without 
impeachment  of  waste,  and  at  her  deatb  or  mar- 
riage the  remainder  estate  was  to  be  divided 
equally  among  testator's  children  then  in  life 
and  the  children  (if  any)  of  snch  as  may  have 
died;  the  latter  taking  per  stirpes. 
•  [Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  j8  1143,  1144,  114S-1152,  1393-1416; 
Dec.  Dig.  Si  531,  614.*] 

2.  Life  Estates  (i  23*)  —  Wills  (i  689*)  — 
CoNVETANCB  BX  Lux  Tenant  —  Estate 
Conveyed. 

The  following  language  in  the  will :  "After 
the  payment  of  my  just  debts,  I  ^ve  »  •  • 
to  my  wife  *  *  •  during  her  widowhood,  to 
be  as  absolutely  under  her  control  and  manage- 
ment as  it  now  is  under  my  own,  being  perfect- 
ly willilig  to  trust  my  children  to  her  care  and 
l)oanty"--did  not  confer  on  the  widow  of  testa- 
tor the  power  of  sale  of  the  fee  in  the  proper- 
ty devised;  and  where  it  appears  that  the 
widow  executed  a  fee-simple  warranty  deed, 
both  as  executrix  of  the  last  will  and  testament 
of  the  testator,  and  also  in  her  individual  ca- 
pacity, such  deed  would  convey  only  the  life 
estate  of  the  widow. 

[Ed.  Note.— For  other  canes,  see  Life  Estates. 
Cent  Dig.  M  21,  42-45;  Dec  Dig.  J  23;* 
Wills,  Cent  Dig.  U  1650,  1651;  Dec.  Dig.  i 
689.*] 

3.  Lite  Estates  (|  28*)  —  Conveyance  bt 
Life  Tenant— Assent  bt  Exboutbix. 

Where  a  named  executrix  in  a  will,  who 
was  also  a  legatee  under  the  will  as  life  tenant 
in  all  the  property  devised,  executed  a  deed  both 
in  her  representative  and  individual  capacity, 
conveying  all  the  real  property  devised,  upon 
a  valuable  consideration,  this  act  recognized  a 
trabsferable  Interest  in  the  life  tennnt.  and, 
amounted  to  such  an  assent  to  the  legacy  by 
the  executrix  as  authorized  the  life  tenant  to 
convey  her  life  estate  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Life  Kstates, 
Cent  Dig.  H  21,  42-48;    Dec.  Dig.  |  23.*] 

4.  Wills  (f  672*)  —  Testamentary  Trust  — 
What  Constitutes. 

.  The  following  language  in  a  will:  ''I  give, 
devise  and  bequeath,  the  whole  of  my  estate, 
real  and  personal,  to  my  wife,  Elizabeth  T. 
Belt,  during  her  widowhood,  to  be  as  absolutely 
under  her  control  and  management  as  it  now  is 
under  my  own,  being  perfectly  willing  to  trust 
my  children  to  her  care  and  lier  bounty"— does 
not  create  a  trust  estate  in  the  property  devised 
for  the  remaindermen.  Nor  does  the  whole  will, 
as  set  out  in  the  opinion,  when  taken  together, 
create  snch  trust  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §S  1579-1581;   Dec.  Dig.  $  672.*) 

Error  from  Superior  Conrt,  Jenkins  Coun- 
ty; B.  T.  Rawllngs,  Judge. 

Action  by  B.  L.  Oay  against  L.  J..  Belt  and 
another.  Demurrers  to  amended  petition 
overruled,  and  defendants  bring  error.  Re- 
versed. 


Ben  L.  Oay  filed  a  petition  against  L.  J. 
Belt  and  C  I.  Belt  to  quiet  and  remove  a 
cloud  on  the  title  to  276  acres  of  land  in  the 
county  of  Jenkins  (formerly  Bulloch),  and 
prayed  that  It  be  decreed  and  adjudged  that 
be  has  a  fee-simple  title  to  the  land,  and 
that  neither  of  the  defendants  has  any  right, 
title,  or  interest  therein,  and  that  they  be 
enjoined  from  asserting  by  word  or  act,  or 
in  any  way,  any  claim  or  right,  title,  or  in- 
terest to  the  land  in  controversy  under  or  by 
virtue  of  the  will  of  L  Carlton  Belt  The 
petition  alleged  substantially  as  follows:  L, 
Carlton  Belt,  while  a  resident  of  Bulloch 
county,  died  in  1862,  leaving  a  will  executed 
on  June  11,  1861,  a  copy  of  which  is  attach- 
ed to  the  petition.  (See  the  opinion,  infra.) 
The  will  was  duly  probated  and  admitted  to 
record.  Elizabeth  T.  Belt,  widow  of  the 
testator,  qualified  as  executrix  of  the  will, 
and  la  still  living,  and  has  never  been  dis- 
charged as  executrix.  On  August  19,  1863,  a 
deed  was  executed  by  her  to  Porter  Fleming 
and  Charles  A.  Rowland,  conveying  certain 
tracts  of  land  described  in  the  deed  as  con- 
taining 9,000  acres,  more  or  less,  situated  in 
Bulloch  and  Emanuel  counties.  At  that 
time  the  estate  of  L.  Carlton  Belt  owed  many 
debts,  one  of  which  was  for  about  $20,000, 
held  by  Malcolm  D.  Jones  against  the  es- 
tate, and  was  created  by  the  testator  for  the 
purchase  money  of  said  tracts  of  land  in  Jan- 
uary, 1858,  all  of  which  debts  were  past  due^ 
and  were  secured  by  a  mortgage  upon  the 
land,  dated  January  1,  1858,  and  recorded  in 
the  clerk's  office  of  the  superior  court  of 
Emanuel  county  on  Uarch^2,  1868.  When 
the  deed  to  Fleming  and  Rowland  was  ex- 
ecuted,  they  paid  to  Elizabeth  Belt,  executrix 
1100,000  In  cash,  the  consideration  expressed 
in  the  deed ;  and  out  of  the  sum  so  paid  the 
purchase-money  debt  to  Malcolm  D.  Jones 
was  paid,  as  well  as  the  other  debts  against 
the  estate.  Upon  payment  of  the  $100,000 
Fleming  and  Rowland  went  immediately  into 
possession  of  the  tracts  of  land;  and  they 
and  those  holding  under  them  have  since 
been  continuously  in  the  actual  possession 
thereof.  The  deed  was  recorded  on  May  2, 
1867,  and  a  copy  of  It  is  attached  to  the  pe- 
tition. Rowland  conveyed  to  Fleming  his  in- 
terest in  the  lands  by  deed  executed  on  Janu- 
ary 21,  1868,  and  recorded  in  Bulloch  county. 
On  December  13,  1870,  Rowland  conveyed  to 
Matthew  Williams  a  tract  of  land  containing 
276  acres,  more  or  less,  being  a  portion  of  the 
9,000  acres  hereinbefore  referred  to,  by  deed 
recorded  on  January  23,  1871.  On  Decem- 
ber 31,  1870,  Matthew  Williams  conveyed  by 
deed  the  276  acres  of  land,  more  or  less,  to 
Batt  Gay ;  and  on  October  f,  1887,  Batt  Gay 
conveyed  the  276  acres  to  the  plaintlfl,  B.  L. 
Gay,  by  deed  recorded  on  March  16,  1892. 
Elizabeth  T.  Belt  has  remained  a  widow 
since  the  deatb  of  the  testator.  It  is  alleged 
that,  under  the  provisions  of  the  will,  she 
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had  tbe  aathorlty,  rl£bt,  and  power,  during 
ber  widowhood,  to  sell  and  convey  the  lands 
belonging  to  the  estate  of  the  testator,  and 
thereby  to  divest  all  right,  title,  and  interest 
of  the  estate  and  of  all  legatees;  and  that 
the  deed'  executed  and  delivered  by  her  to 
Fleming  aud  Bowland  conveyed  the  fee  in 
the  land  to  them.  The  only  child  of  the  tes- 
tator or  of  Elizabeth  T.  Belt  now  living  la 
Uoyd  J.  Belt,  who  is  a  resident  of  Jenkins 
county.  No  child  of  the  testator  or  of  HUiza- 
beth  T.  Belt  has  died  leaving  a  child  or  chil- 
dren, except  C.  T.  Belt,  who  died  leaving  one 
child  only,  Inman  Belt,  who  is  now  living 
and  is  a  resident  of  Burke  county. 

By  reason  of  the  facts  hereinbefore  set 
forth,  neither  Lloyd  J.  Belt  nor  Inman  Belt 
has  any  right,  title,  or  interest  in  the  lands 
conveyed  by  Rowland  and  Fleming;  and  all 
of  the  grantees  in  the  deeds  mentioned  have 
been  In  the  bona  fide,  actual,  adverse,  pub- 
lic, continuous,  exclusive,  uninterrupted,  and 
peaceable  possession  of  the  land  In  contro- 
versy for  more  than  seven  years.  Upon  her 
qualification  as  executrix,  the  title  to  the 
lands  wblch  belonged  to  the  estate  of  the 
testator  vested  in  EUzabeth  T.  Belt  as  execu- 
trix, and  remained  in  ber  until  she  should 
assent  to  the  legacy  covering  the  lands,  and 
she  has  never  assented  to  the  legacy  cover- 
ing the  lands.  All  the  children  of  the  testa- 
tor at  the  time  of  his  death  were  under  the 
age  of  ten  years.  The  executrix  having  nev- 
er assented  to  the  legacy  covering  the  lands, 
the  plaintiff  and  those  under  whom  he  claims 
have  acquired  a  good  prescriptive  title  as 
against  Elizabeth  T.  Belt  as  executrix,  and 
as  against  the  estate  of  the  testator,  and  as 
against  Lloyd  J.  Belt  and  Inman  Belt  and  all 
other  pei'sons ;  and  at  the  death  of  Elizabeth 
T.  Belt  neither  Lloyd  J.  Belt  nor  Inman  Belt 
will  have  any  right  to  recover  the  lands  or 
any  interest  therein.  Under  the  provisions 
of  the  will,  the  title  to  the  fee  in  the  lands 
vested  In  Elizabeth  T.  Belt  as  trustee;  and, 
if  she  ever  assented  to  the  legacy  covering 
the  lands,  the  plaintiff  and  those  under  whom 
he  claims  have  acquired  a  good  prescriptive 
title  to  the  lands  against  Elizabeth  T.  Belt, 
as  trustee,  and  as  against  the  estate  of  the 
testator,  and  as  against  Lloyd  J.  Belt  and 
Inman  Belt  and  all  other  persons;  and,  at 
the  death  of  Elizabeth  T.  Belt,  Lloyd  J.  Belt 
and  Inman  Belt  will  have  no  right  to  recover 
the  lands  or  any  interest  therein.  Lloyd  J. 
Belt  and  Inman  Belt  claim,  under  the  provi- 
sions of  the  will  that  they  own,  subject  to 
the  life  estate  of  EUzabeth  T.  Belt,  all  of  the 
land  described  In  the  deed  to  Fleming  and 
Rowland,  and  that,  at  the  death  of  Elizabeth 
T.  Belt,  they  will  be  entitled  to  possession  of 
all  of  the  land. 

Lloyd  J.  Belt  and  Inman  Belt  brought  suit 
against  one  Simklns  and  others  in  Emanuel 
superior  court,  in  1900,  to  recover  damages 
resulting  from  boxing  timber  on  a  part  of 
the  land  referred  to  In  the  deed  of  Fleming 
to  Rowland.  The  plaintiffs  claimed  the  tee 
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in  the  remainder  Interest  In  the  land.  A  re- 
port of  this  case  will  be  found  in  Belt  t. 
Simkins,  113  6a.  895,  39  S.  E.  430.  Lloyd 
J.  Belt  and  Carlton  Belt,  the  father  of  In- 
man Belt,  brought  suit  in  Bulloch  superior 
court.  In  1882,  against  WUllams  and  Out- 
caul  t,  to  recover  a  part  of  the  land  In  ques- 
tion, claiming  a  right  to  recover  under  the 
will  of  L.  Carlton  Belt  This  suit  was  dis- 
missed for  lack  of  prosecution ;  the  plaintiffs 
therein  being  Induced  to  believe,  before  the 
time  of  trial,  that  they  could  not  recover 
the  land  during  the  lifetime  of  Elizabeth  T. 
Belt  The  claim  made  by  Lloyd  J.  Belt  and 
Inman  Belt  is  generally  known  to  the  public, 
and  plaintiff  Gay  cannot  Incumber  or  sell  the 
land  of  which  he  is  In  possession,  thus  caus- 
ing Irreparable  damage  to  him.  Many  years 
have  already  elapsed  since  the  deed  to  Flem- 
ing and  Rowland  was  made,  without  the 
Judgment  or  order  of  the  court;  and  the 
plaintiff  apprehends  that  the  evidence  upon 
which  he  relies  to  show  that  be  has  a  good 
title  may  be  lost  or  Impaired  by  further  lapse 
of  time,  and  that  Lloyd  J.  Belt  and  Inman 
Belt  win  Incumber  or  sell  and  convey  the 
land  of  which  be  is  in  possession,  which  will 
further  cloud  his  title. 

The  defendants  filed  general  and  special, 
demurrers  to  the  petition,  which  was  amend- 
ed to  meet  the  special  demurrers,  after  which 
the  demurrers  were  renewed.  The  demurrers 
to  the  amended  petition  were  overruled,  and 
the  defendants  excepted. 

B.  L.  Brinson,  of  Waynesboro,  P.  W.  Mel- 
drlm,  of  Savannah,  and  Evans  &  Evans,  of 
Sandersvllle,  for  plaintiffs  In  error.  Wm.  H. 
Barrett,  of  Augusta,  and  Holden  &  Shackel- 
ford, of  Athens,  for  defendant  In  error. 

HILLk  J.   (after  stating  the  facts  as  above). 

[1]  1.  L.  Carlton  Belt  executed  his  will  on 
June  11,  ISei,  and  died  in  1862.  The  wUl 
was  duly  probated  and  admitted  to  record, 
and,  so  far  as  material  here,  was  as  follows: 

"After  the  payment  of  my  just  debts,  I  give, 
devise,  and  bequeath  the  whole  of  my  estate, 
real  and  personal,  to  my  wife,  Elizabeth  T.  Belt, 
during  her  widowhood,  to  be  as  absolutely  un- 
der her  control  and  management  as  it  now  is 
under  my  own,  being  perfectly  willing  to  trust 
my  cliildren  to  ber  care  and  her  bounty.  In  the 
event  of  the  marriage  of  my  said  wife  after  my 
denth.  then  I  wish  my  property  to  be  divided 
equally  among  her  and  my  children  who  may 
then  be  in  life,  share  and  share  alike,  including 
the  natural  increase  of  the  slaves,  but  not  the 
income  of  the  property  during  ber  widowhood, 
it  being  my  express  intention  that  she  shall  not 
be  held  to  account  for  any  income,  or  any  al- 
leged waste  or  mismanagement.  Should  my 
said  wife  remain  in  widowhood  during  the  term 
of  her  natural  life,  she  is  to  have  the  same 
control,  madagement,  and  interest  in  the  prop- 
erty as  above  specified  until  her  death,  at  which 
time  I  will  and  direct  that  it  be  equally  divid- 
ed share  and  share  alike  among  my  then  sur- 
viving children  and  the  children  (if  any)  of 
such  as  may  have  died  before  her,  the  latter  to 
take  per  stirpes,  to  them  and  their  heirs  for- 
ever. With  the  full  confidence  that  Elizabeth 
T.,  my  dearly  beloved  wife,  wiU  execute  this. 
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my  last  win  and  testament,  I  name  her  my  ex- 
ecutrix." 

(1)  What  estate  did  Mrs.  Belt,  tbe  widow 
of  the  testator,  take  under  the  will?  Did 
she  take  an  estate  for  life,  or  during  widow- 
hood, with  remainder  over  at  her  death  to 
her  and  testator's  children  who  might  then 
be  in  Ufe,  and  the  children  (If  any)  of  snch 
as  may  have  died  before  the  widow?  Or 
did  she  take  the  fee?  (2)  Did  the  will  confer 
on  Mrs.  Belt  the  power  of  sale  of  the  land? 
(3)  Was  she  created  a  trustee  under  the  will 
for  the  remaindermen,  and,  If  so,  was  the 
power  of  sale  of  the  fee  conferred  on  her 
by  the  will  as  such  trustee?  (4)  Was  there 
an  assent  to  the  legacy  by  Mrs.  Belt?  (5) 
Did  Fleming  and  Bowland,  and  those  who 
claim  under  them,  acquire  a  good  prescrlp- 
tive  title  to  the  lands  In  controversy  as 
against  the  remaindermen?  These  are  the 
principal    questions    raised    by    the    record. 

Applying  the  well-recognized  rules  of  con- 
struction to  the  present  will,  we  reach  the 
conclusion  that  It  was  the  intention  of  the 
testator  to  devise  to  his  widow  an  estate  for 
life,  or  during  her  widowhood,  without  im- 
peachment of  waste,  with  remainder  over  at 
her  death  or  marriage  to  his  then  surviving 
'  children,  and  the  children  of  any  who  died 
before  the  v^dow,  share  and  share  alike; 
the  latter  taking  per  stirpes.  The  language 
of  the  will  is  clear  and  unambiguous,  and 
says: 

"I  give,  devise,  and  bequeath  the  whole  of  my 
estate,  real  and  personal,  to  my  wife,  Elizabeth 
T.  Belt,  during  her  widowhood.  •  *  •  In  the 
.event  of  the  marriage  of  my  said  wife  after  my 
death,  then  I  wish  my  property  to  be  equally 
divided  among  her  and  my  children  who  may 
be  then  in  life,  share  and  share  alike.  •  •  * 
Should  my  said  wife  remain  in  widowhood  dar- 
ing the  term  of  her  naturol  life,  she  is  to  have 
the  same  control,  management,  end  interest  in 
the  property  as  above  specified  untU  her  death 
at  which  ttme  1  will  and  direct  that  it  be  di- 
vided equally  share  and  share  alike  among  my 
then  surviving  children  and  the  children  (if  any) 
of  such  as  may  have  died  before  her,  the  latter 
io  take  per  stirpes,  to  them  and  their  heirs  for- 
ever." 

The  will  upon  Its  face  clearly  Indicates  an 
.ntent  on  the  part  of  the  testator  to  create 
a  life  estate  In  the  widow,  tt  she  remain  as 
such,  with  the  remainder  over  to  his  chil- 
dren. The  language  In  the  will  that  the  prop- 
erty was  "to  be  as  absolutely  under  her  con- 
trol and  management  as  it  now  is  under  my 
own"  does  not  confer  on  the  widow  the  right 
of  alienation  of  the  fee,  for  the  testator  had 
Just  preceded  this  expression  with  the  lan- 
guage "during  her  widowhood,"  and  followed 
It  with  the  further  language  that  he  was 
"perfectly  wilUng  to  trust  my  children  to 
her  care  and  her  bounty."  The  testator  was 
tulking  about  the  estate  "during  widowhood," 
and  an  absolute  estate  and  one  for  widow- 
hood are  utterly  irreconcilable.  If  it  was 
the  Intention  of  the  testator  to  devise  an 
estate  In  fee  to  his  wife,  he  would  not  have 
directed  that  his  widow  should  have  the  con- 


trol, management,  and  interest  In  the  prop- 
erty "untU  her  death,  at  which  time"  he  di- 
rected that  it  be  equally  divided  among  bis 
then  surviving  children.  If  the  property 
was  devised  In  feet  why  should  there  te  a 
direction  as  to  the  management  and  control 
of  her  own  property,  "as  above  specified,  un- 
til her  death?*  The  testator  had  Just  speci- 
fied that  the  widow  should  not  be  held  to 
account  for  "any  Income,  or  any  alleged 
waste  or  mismanagement,"  all  of  which  nega- 
tives the  idea  of  a  fee-simple  estate.  The 
will  provided  how  the  estate  should  be  dis- 
posed of  in  the  event  of  the  marriage  of 
Mrs.  Belt,  and  how  it  should  be  disposed  of 
at  her  death.  If  she  remained  a  widow,  she 
should  have  the  management  and  control  of 
the  estate,  vrithout  Impeachment  of  waste, 
"until  her  death,  at  which  time"  the  prop- 
erty should  be  divided  equally,  share  and 
share  alike,  among  the  "then"  surviving 
children  of  testator;  the  "then"  referring  to 
the  death  of  the  life  tenant,  Mrs.  Belt  And 
It  is  further  provided  that  "the  children  of 
such  as  may  have  died  before  her"  (the  Ufe 
tenant)  shall  take  per  stirpes  with  the  sur- 
viving children,  "to  them  and  their  heirs 
forever."  We  think  it  is  too  plain  for  argu- 
ment that  the  testator  intended  to  devise  au 
estate  for  Ufe,  or  during  widowhood,  to  his 
widow,  with  remainder  over  to  bis  children 
living  at  the  time  of  her  death,  and  the  chil- 
dren (if  any)  of  those  who  may  have  died 
before  the  widow. 

[2]  2.  But  it  is  insisted  tbat  the  estate 
of  the  testator  was  in  debt  at  the  time  of 
his  death,  and  that  the  expression  in  the 
will,  "after  the  payment  of  my  just  debts, 
I  give  to  my  wife,  *  •  •  during  her  wid- 
owhood, to  be  as  absolutely  under  her  con- 
trol and  management  as  it  now  Is  under  my 
own,  being  perfectly  willing  to  trust  my  chil- 
dren to  her  care  and  to  her  bounty,"  conferr- 
ed on  widow  of  testator  the  power  of  sale  of 
the  fee  In  the  property  devised,  and  conse- 
quently that,  when  she  executed  the  deed  to 
Fleming  and  Bowland,  she  conveyed  the  fee- 
simple  title  to  them.    The  deed  recites  that: 

"Elizabeth  T.  Belt  of  the  county  of  Bulloch, 
acting  as  well  in  my  own  right  as  in  tbat  of 
executrix  of  the  last  will  and  testament  of  Lloyd 
Carlton  Belt  •  •  •  under  the  provisions  of 
and  by  the  authority  of  said  last  will,  and  in 
consideration  of  the  sum  of  $100,000  to  me  in 
band  paid  at  and  before  the  execution  thereof, 
by  Porter  Fleming  and  Charles  A.  Rowland 
[grants  the  land  described]  to  have  and  to  hold 
all  and  singular  the  lands  above  described  with 
all  the  rights,  privileges,  and  appurtenances 
thereof,  to  the  said  Porter  Fleming,  Charles  A. 
Rowland,  and  their  heiis  and  assigns  forever,  in 
fee  simple.  And  as  executrix  aforesaid  I  here- 
by covenant  with  the  said  Porter  Fleming, 
Charles  A.  Rowland,  and  their  beirs  and  as- 
signs to  warrant  and  defend  nnto  tiiem  forever 
the  title  to  all  and  singular  the  above-bargained 
premises,  so  far  as  executors  are  bound  by  law 
to  warrant,  and  not  otherwise.  And  for  my- 
self, my  heirs,  executors  and  administrators,  I 
further  covenant  with  the  said  Porter  Fleming 
and  Charles  A.  Rowland,  their  heirs  and  as- 
signs, to  warrant  and  defend   onto  them  far- 
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ever  the  title  to  all  and  singular  tbe  above-bar- 
gained premisea  against  all  claims  of  all  and 
every  person  or  persons  whatever,"  etc. 

In  Broacb  ▼.  Eltcbens,  23  6a.  615,  a  testa- 
tor by  will  declared  that: 

"My  beloved  wife,  Rachel  Broach,  shall  have 
full  i>ower  to  dispose  of  a  part  or  all  of  the 
above-described  property,  in  any  manner  she 
may  think  proper,  and  enjoy  it  in  any  way  she 
may  think  fit,  during  her  natural  life,  and  aft- 
er her  death,  I  wish  it  equally  divided  between 
my  beloved  children,"  etc 

It  was  held: 

"That  Rachel  Broach  did  not  take  a  greater 
estate  than  for  her  life,  nor  power  to  dispose 
of  a  greater  estate  than  for  her  life." 

In  Porter  t.  Thomas,  23  Ga.  467,  it  was 
held  that: 

"By  tbe  words  'I  will  and  bequeath  to  n)y  be- 
■  Ibved  wife,  Mary,  all  my  property,  both  real  and 
personal,  to  be  at  her  control  during  her  nat- 
ural life,'  an  estate  for  life  is  created  in  tbe 
wife,  which  is  not  enlarged  into  a  fee  by  the 
words  which  followed,  'I  further  will  and  re- 
quest, she  makes  such  disposition  of  it  as  she 
thinks  best.'" 

In  Rakestraw  t.  Bakestraw,  70  Ga.  806,  a 
testator  devised  his  real  estate  to  his  wife 
"to  be  held  and  controlled  by  my  wife  dur- 
ing her  lifetime,"  and  "my  wife  shall  have 
full  and  entire  control  of  all  my  effects,  of 
whatever  kind;"  and  it  was  held  that  the 
above  language  did  not  confer  on  the  execu- 
trix (the  wife  of  testator)  a  power  of  sale. 
Nor  do  we  think  that  the  language  in  the 
present  will  "to  be  absolutely  under  her  con- 
trol and  management  as  it  now  Is  under  my 
own,  being  perfectly  willing  to  trust  my 
children  to  her  care  and  her  bounty,"  is  broad 
enough  to  confer  on  the  executrix  and  wife 
a  power  of  sale  of  the  fee ;  and  while  the  tes- 
tator evidently  intended  to  give  his  wife  the 
absolate  control  of  the  proi>erty  devised  for 
life,  without  holding  her  liable  for  waste, 
it  is  apparent,  construing  all  the  will  to- 
gether, that  be  intended  to  limit  the  title  de- 
vised to  bis  wife  for  Ufe,  or  during  widow- 
hood, and  at  her  death  It  was  to  go  to  hla 
children  as  expressed  in  the  will,  without  any 
power  in  the  will,  or  any  valid  order  of  the 
court  of  ordinary  or  other  court,  authorlssing 
the  sale  of  the  property  devised,  a  deed  from 
tbe  execntrix  would  be  invalid,  and  would 
not  convey  tbe  fee  to  the  land;  and,  if  a 
valid  deed  was  executed  in  her  individual 
capacity,  it  would  convey  only  the  life  estate 
of  the  widow  therein. 

[3]  3.  Was  there  an  assent  to  the  legacy  by 
Mrs.  Belt  as  executrix?  The  deed  executed 
by  Mrs.  Belt  to  Fleming  and  Rowland  recltea: 

"Acting  as  well  In  my  own  right  as  in  that  of 
executrix  of  the  last  will  and  testament  of 
Lloyd  Carlton  Belt,"  etc. 

And  the  deed  is  signed  individually  and 
as  executrix  by  Elizabeth  T.  Belt  A  life 
tenant  has  a  right  to  convey  the  life  estate ; 
and  it  was  said  by  Judge  Stephens  in  Blge- 
:ow  V.  Toung,  30  Ga.  121,  120  (5),  that,  even 
if  one  who  was  executrix  had  no  right  to 
pledge  property,  the  very  act  of  pledging 


at  all  constituted  an  assent  to  the  legacy. 
Vanzant  v.  Bigham,  76  Ga.  759. 

In  Thnisby  t.  l^ers,  67  Ga.  166,  it  was 
said: 

'  "When  the  devisee  and  the  executrix  are  the 
same  person  and  the  demise  is  in  the  name  of 
the  devisee,  the  assent  of  the  executrix  to  the 
legacy  will  be  presumed." 

But  it  is  argued  that  it  is  a  question  for 
the  jury  to  determine  whether  the  executrix 
had  assented  to  the  legacy  and  had  delivered 
the  property  to  the  legatee — citing  Day  v. 
Cox,  130  Ga.  537,  61  S.  E.  121;  Vanzant  v. 
Bigham,  supra. 

The  petition  alleged  that  upon  the  qualifi- 
cation of  Elizabeth  T.  Belt,  as  executrix  of 
the  will  of  her  husband,  L.  Carlton  Belt,  tbe 
title  to  said  land,  which  belonged  to  said  es- 
tate of  said  testator,  vested  in  said  Elizabeth 
T.  Belt,  as  aforesaid,  and  remained  in  her 
until  she  should  assent  to  the  legacy  covering 
said  land;  and  said  Elizabeth  T.  Belt  has 
never  assented  to  said  legacy  covering  said 
lands.  When  the  executrix  admits  in  the 
conveyance -Itself,  as  above  recited,  that  the 
life  tenant  In  her  Individual  right  has  the 
right  to  convey  her  interest,  does  It  not,  as 
matter  of  law,  amount  to  an  assent  to  the 
legacy?  We  think  so.  These  recitals  In  the 
deed  were  set  out  in  an  exhibit  attached  to 
the  petition,  and  made  a  part  of  it  And,  if 
the  law  makes  the  facts  alleged  an  assent,  a 
denial  of  assent  cannot  change  it  In  law 
tbe  conveyance  amounted  to  this:  tt  recog- 
nized a  transferable  interest  in  the  life  ten- 
ant by  the  executrix,  and  sought,  by  Joining 
tbe  executrix  as  such  and  the  life  tenant,  to 
convey  the  fee.  Otherwise  there  was  nothing 
for  the  life  tenant  to  convey.  We  think  that 
this  Joining  of  tbe  executrix  and  life  tenant 
in  the  deed  was  such  an  assent  to  the  legacy 
as  that  the  life  tenant  had  the  right  to  con- 
vey whatever  estate  she  had  in  the  lands  in 
controversy,  and  that  her  estate  under  the 
will,  as  already  held,  was  a  life  estate.  And 
an  assent  to  the  Ufe  estate  operated  also  as 
an  assent  to  tbe  remainder  estate.  Toombs 
V.  Spratlin,  127  Ga.  766,  57  S.  B.  59. 

[4]  4.  Was  the  widow  created  a  trustee  un- 
der the  will  for  tbe  remaindermen?  If  tills 
is  answered  in  tbe  negative,  it  is  useless  to 
pursue  tbe  inquiry  further  as  to  whether  a 
power  of  sale  was  conferred  on  the  widow  as 
trustee.  We  think  It  Is  quite  clear,  from  the 
reading  the  first  item  of  the  will,  that  the  tes- 
tator did  not  intend  to  create  a  trust  estate 
for  the  remaindermen.  His  language  is  as 
follows: 

"After  the  payment  of  my  just  debts,  I  give, 
devise,  and  bequeath  the  whole  of  my  estate, 
real  and  personal,  to  my  wife,  Elizabeth  T. 
Belt,  during  her  widowhood,  to  be  as  absolutely 
under  her  control  and  management  as  it  sow 
is  under  my  own,  being  perfectly  willing  to 
trust  my  children  to  her  care  and  her  bounty." 

It  is  argued  that  this  language  creates  a 
trust,  and  that  all  of  the  property  of  the 
testator  was  vested  in  Mrs.  Belt  as  trustee; 
and  further  that  if  the  title  to  the  property- 
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was  In  ber  aa  trnstee,  and  a  good  prescrlp- 
tire  title  Is  acquired  against  the  trustee,  a 
like  good  prescrlptlTe  title  exists  against  tbe 
beneflclarles  of  the  trust.  The  mere  use  of 
the  word  "trust"  in  this  item  of  the  will  does 
not,  without  more,  create  a  trust  estate. 
The  testator  evidently  used  the  word,  as  em- 
ployed in  the  wlU,  in  the  sense  of  confidence. 
He  had  provided  for  bis  wife  a  life  estate, 
to  be  used  by  her  without  regard  to  waste, 
and  be  had  confidence  that  she  would,  out  of 
the  rents  and  profits  Of  the  life  estate,  which 
was  probably  more  than  necessary  for  her 
own  maintenance  and  support,  geneirously 
bestow  a  portion  of  it  on  his  children.  But 
let  It  be  borne  In  mind  he  had  also  provided 
for  the  children  as  remaindermen,  whether 
they  received  any  part  of  the  life  estate  or 
not.  The  conclusion  at  which  we  arrive  is 
that  Mrs.  Belt  was  not  the  trustee  of  the  re- 
maindermen, and  consequently  no  prescrip- 
tion would  run  against  her  as  trustee  for 
them;  and  Fleming  and  Rowland,  and  those 
who  bold  under  them,  did  not  acquire  a  good 
prescriptive  title  to  the  lands  In  controversy 
as  against  the  remaindermen;  and  on  the 
death  of  the  life  tenant,  Mrs.  Belt,  if  she  re- 
mains a  widow,  the  title  to  the  land  In  con- 
troversy vests  In  the  defendants.  See  How- 
ard V.  Henderson,  82  S.  E.  292. 

5.  The  petition  did  not  set  forth  a  cause  of 
action,  and  the  court  erred  in  not  sustaining 
the  general  demurrer. 

Judgment  reversed.  All  the  Justices  con* 
cur,  except  EVANS,  P.  J.,  disqualified. 


<142  Oa.  363) 

FEDERAL  UNION  SURETY  CO.  v.  BLUB 

RIDGE  MARBLE  CO.    (No.  546.) 
{Supreme  Court  of  Georgia.     Sept.  18,  1914.) 

(Byttabu*  by  the  Court.) 
SUBROOATiON  ({  8*) — Pbincipal  and  Surett 

— BZCKIPT. 

The  court  did   not  err  In   dismissing   the 
-case  upon  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  I  19;    Dec.  Dig.  |  a»l 

B^ror  from  Superior  Court,  Pickens  Coun- 
ty:   H.  L.  Patterson,  Judge. 

Action  by  the  Federal  Union  Surety  Com- 
pany against  the  Blue  Ridge  Marble  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff  brings   error.     Affirmed. 

The  Federal  Union  Surety  Company  (here- 
inafter referred  to  as  tbe  Surety  Company, 
or  as  the  plaintiff),  brought  suit  against 
the  Bine  Ridge  Marble  Company  (herein- 
after referred  to  as  the  Marble  Company,  or 
as  the  defendant),  for  the  recovery  of  the 
sum  of  $2,093.60,  with  interest,  aUeglng  that, 
"on  or  abont"  May  2,  1905,  tbe  Stainback- 
Brown  Company  (hereinafter  referred  to  aa 
the  Stainback  Company),  bankrupt,  through 
B.  B.  Wiley,  trustee,  sought  to  obtain  Judg- 
ment against  the  General  Supply  &  Construc- 


tion Company  (hereinafter  referred  to  as 
the  Supply  Company),  for  the  sum  of  $1,- 
075.13,  and  Interest,  and  sought  to  have  sucli 
Judgment  satisfied  out  of  moneys  due  the 
Supply  Company  by  the  school  district  of 
Pulaski  county,  little  Rock,  Ark.,  and  pro- 
cured a  restraining  order  preventing  pay- 
ment by  said  school  district  to  the  Supply 
Company  of  said  amount  of  money.  A  copy 
of  the  complaint  and  of  restraining  order  In 
that  case  were  attached  to  tbe  petition  aa 
exhibits.  The  Marble  Company  also  made 
claim  to  the  same  amount  of  money,  said 
amount  being  claimed  both  by  the  Stainback 
Company  and  the  Marble  Company;  and, 
while  said  matter  was  istlll.  in  litigation  and 
undetermined,  and  while  said  money  was 
being  held  up,  the  Marble  Company  entered 
into  an  agreement,  as  shown  by  tbe  follow- 
ing receipt: 

"St.  Louis,  Mo.,  May  2nd,  190S. 

"Received  of  Tbe  General  Supply  and  Con- 
struction Co.,  ten  hundred  and  seventy  five  dol- 
lars and  ^*/ioo  ($1075.13),  which  amount  in 
paid  us  by  said  General  Supply  and  Construc- 
tion Company  on  account  of  Stainback-Brown 
&  Co.  It  is  understood  and  agreed,  in  case 
said  General  Supply  and  Constrnction  Company 
are  compelled  to  pay  this  money  to  said  Stain- 
back-Brown  &  Co.,  or  their  legal  representative 
or  assigns,  by  legal  process,  we  agree  to  hold  the 
General  Supply  and  Construcnon  Go.  harm- 
less. 

"[Signed]    The  Blue  Ridge  Marble  Company, 
"By  Harry  Dewar,  Prest. 

On  or  about  October  14,  1905,  tbe  Supply 
Company  as  principal,  and  tbe  Federal  Union 
Surety  Company  as  surety,  executed  a  bond 
in  tbe  sum  of  $1,600,  in  favor  of  R.  B.  WUey 
as  trustee  of  the  Stainback  Company,  con- 
ditioned that  the  Supply  (Company  would 
duly  pay  any  judgment  rendered  in  favor 
of  the  plaintiff  in  tbe  suit  which  was  at  that 
time  pending  In  Pulaski  chancery  court  in 
tbe  state  of  Arkansas.  A  copy  ik  the  bond 
was  attached  to  the  petition.  On  or  about 
January  20,  1908,  a  judgment  was  rendered 
against  the  Supply  Company  for  the  aggre- 
gate sum  of  $1,498.60,  to  include  principal, 
interests,  and  costs.  Before  this  judgment 
was  rendered  the  Supply  Company  bad  be- 
come insolvent  and  wholly  unable 'to  pay  its 
obligations,  and  its  affairs  were  in  the  hands 
of  a  receiver,  appointed  by  tbe  circuit  court 
of  Franklin  county,  Ky. ;  and  by  reason  of  tbe 
plaintiff  having  entered  into  tbe  bond  above 
referred  to,  and  by  reason  of  the  insolvency 
of  the  Supply  C!ompany,  tbe  plaintiff  was, 
on  November  6,  1908,  compelled  to  pay  said 
judgment.  A'  copy  of  tbe  judgment,  decree, 
and  an  ItemiEed  expense  bill  of  costs,  togeth- 
er with  a  certificate  with  reference  to  said 
litigation,  were  attached  to  the  petition. 
Prior  to  payment  of  said  judgment  the  plain- 
tiff exhausted  every  effort  possible  to  get  the 
defendant  to  comply  with  its  agreement  to 
bold  plaintiff  harmless  from  loss  on  account 
thereof.  Said  request  and  demand  were  Ig- 
nored by  the  Marble  Company.     Plaintiff 
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contends  that  It  became  snbrogated  to  all  the 
rigbts  of  tbe  Supply  Company  and  all  the 
indemnity  and  protection  against  loss  on  tiie 
claim  so  paid,  and  that  it  is  entitled  to  any 
and  all  properties  and  moneys  of  every  de- 
scription belonging  to  the  prindpal  by  vir- 
tue of  the  indemnity  contained  in  the  receipt 
above  referred  to.  This  receipt  has  been 
turned  over  to  the  plaintiff,  but  the  defend- 
ant refuses  to  comply  with  the  terms  thereof. 
Attached  as  an  exhibit  to  the  petition  was 
a  suit  in  the  chancery  court  of  Pulaski  coun- 
ty. Ark.,  in  which  R.  B.  Wiley,  as  trustee 
of  the  Stain  back  Company,  bankrupt,  sought 
to  recover  against  the  General  Supply  Sc  Con- 
Btructlim  Company  a  Judgment  for  $1,200, 
upon  an  account  stated,  alleging  that  the 
Supply  Company  was  indebted  to  the  Stain- 
back  Company  in  that  amount,  that  there 
was  then  owing  to  the  Supply  Company  by 
the  school  district  of  little  Rock,  Ark.,  the 
sum  of  $5,000,  and  that  tills  amount  was 
then  in  the  hands  of  the  county  treasurer 
of  Pulaski  county.  The  trustee  bf  the  Stain- 
back  Company  prayed  for  judgment  against 
the  Supply  Company  for  $1,200,  with  inter- 
est, and  for  an  order  restraining  the  treas- 
urer of  Pulaski  county  from  paying  over  the 
amount  of  $5,000  to  the  Supply  Company 
without  reserving  a  sufficient  part  thereof  to 
pay  the  claim  of  the  trustee  in  bankruptcy ; 
and  that  on  the  trial  of  the  case  the  board 
of  directors  of  said  school  district  be  directed 
to  draw  a  warrant  for  the  amount  of  the 
judgment  obtained  by  the  trustee  against 
the  Supply  Company.  Thereupon  the  Supply 
Company  gave  bond  dated  October  14,  1905, 
with  the  Surety  Company  as  surety  thereon, 
to  dissolve  the  injunction,  and  conditioned  to 
perform  the  decree  of  the  chancery  court  in 
the  case  of  the  trustee  against  the  Supply 
Company.  The  trustee  of  the  Stainback 
Company  thereafter  obtained  Judgment 
against  the  Supply  Company,  and  the  Surety 
Company  as  surety  on  the  bond,  for  $1,200, 
with  Interest  and  costs.  The  court  dismiss- 
ed the  case  upon  general  demurrer,  and  the 
plaintilT  excepted. 

Erins,  Spence  &  Moore,  of  Atlanta,  and 
Clay  &  Morris,  of  Marietta,  for  plaintiff  in 
error.  D.  W.  Blair,  of  Marietta,  for  defend- 
ant in  error.  , 

BECK,  J.  (after  stating  the  facts  as 
above).  We  are  of  the  opinion  that  the  court 
did  not  err  in  dismissing  the  case  upon 
general  demurrer.  No  privity  of  contract 
was  shown  between  the  plalnUfT  and  the 
defendant.  Tbe  bond  which  the  plaintiff 
signed  as  surety,  and  upon  which  its  final  lia- 
bility arose,  was  executed  several  mouths  aft- 
er the  Supply  Company  had  paid  over  to  the 
defendant  tbe  amount  for  which  the  receipt 
mentioned  in  the  record  was  given,  in  which 
was  contained  a  stipulation  that  the  defend- 
ant would  bold  the  Supply  Company  harm- 


less. The  allegations  in  the  petition  do  not 
make  it  api)ear  that  the  funds  or  any  part 
thereof  which  were  held  in  the  bands  of  the 
treasurer  of  the  school  district  were  paid  to 
the  defendant ;  because,  while  there  was  much 
confusion  in  Uie  statements  contained  in  tbe 
petition,  it  is  a  necessary  inference  from 
tliem,  when  we  consider  that  the  bond  for  tbe 
dissolution  of  the  garnishment  was  not  given 
until  after  the  defendant  received  from  the 
Supply  Company  the  amount  for  which  the 
receipt  was  given,  that  the  money  paid  over 
by  the  Supply  Company  was  not  a  part  of  tbe 
funds  in  the  hands  of  the  school  board,  tbe 
release  of  which  was  procured  by  the  giving 
of  the  bond  in  which  this  plaintiff  was  tlie 
surety  of  the  Supply  Company.  It  does  not 
even  clearly  appear,  though  it  is  perhaps  in- 
ferable, that  the  money  which  tbe  Supply 
Company  paid  over  to  the  defendant  at  the 
time  the  receipt  was  given  was  the  same  sum 
of  money  which  is  claimed  by  the  Stainback 
Company,  so  as, to  render  the  defendant  in 
this  case  liable  to  tbe  Supply  Company  had 
the  latter  brought  suit  against  it  upon  the 
conditions  contained  in  the  receipt;  but  even 
tf  the  contingency  which  is  referred  to  in  the 
receipt  happened,  so  as  to  render  this  de- 
fendant liable  to  suit  by  the  Supply  Com- 
pany, it  does  not  follow  that  the  plaintiff  in 
this  case  could  maintain  a  suit  upon  the  hap- 
pening of  the  same  contingenoy.  Is  would 
seem  that,  if  the  Supply  Company  could  sue 
this  defendant  upon  the  happening  of  tbe 
contingency  referred  to  in  the  receipt,  and  re- 
cover in  such  a  suit,  it  would  be  for  liie  bene- 
fit of  its  creditors  generally.  Or,  had  the 
receipt  given  by  this  defendant  to  the  Supply 
Company  been  assigned  at  the  time  of  t^« 
exeeutioii  of  the  bond  in  which  this  plaintiff 
is  surety,  so  as  to  show  tliat  the  money  for 
which  ttils  surety  became  liable  under  the 
terms  of  the  bond  was  tliat  which  had  been 
paid  over  by  the  Supply  Company  to  this  de- 
fendant, there  might  have  arisen  a  case  of 
suhrogation;  but  it  did  not  arise  under  tiie 
facts  set  forth  in  the  petition,  and  the  court 
properly  dismissed  the  case  upon  general  de- 
murrer. 

Judgment  affirmed.  All  tbe  Justices  con- 
cur. 

ROBINSON  V.  MARSH'S  ADM'R  ef  al. 

(Supreme  Court  of  Appeals  of  Virginia.     June 

11,   1914.     Rehearing  Denied  Sept 

5,   1914.) 

Appeal  from  Circuit  Court,  Northumberland 
County. 

Controversy  betwceo  one  Robinson  and 
Marsh's  administrator  and  others.  From  the 
judgment,  Robinson  appeals.    Affirmed. 

R.  O.  Norris,  Jr.,  of  Lively,  and  C.  B.  Gar- 
nett,  of  Richmond,  for  appellant.  J.  W.  Chinn, 
Jr.,  of  Warsaw,  and  T.  J.  Downing,  of  Lan- 
caster, for  appelleea 

PER  CURIAM.    Affirmed  by  divided  court. 

HARRISON,  J.,  absent 
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(74  W.  Va.  686) 

COLUMBUS  ONYX  &  MABBLB  CO.  T. 

MILLEB  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

8epL  15,  1914.) 

(SvUabuM  hv  the  Court.) 

1.  Mines  and  Minerals  (ji  64*)  —  Spscmo 
.    Pebvobmamcb    (§   97*)    —  AssiONiotirr   of 

LiEASB— VaUDITT. 

An  aasigninent  of  a  leasehold  estate  in 
lands  for  a  term  exceeding  five  years,  in  writing, 
but  not  under  seal,  is  ineffectual  to  pass  the 
legal  title;  and  a  court  of  equity  will  not  com- 
pel the  assignor  to  execute  a  proper  assignment 
until  he  has  been  paid  the  full  consideration, 
even  at  the  suit  of  a  subsequent  purchaser  from 
his  assignee,  who  bought  without  knowledge 
that  the  purchase  price  was  not  paid. 

[Ed.  Note.— 'For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  U  181-184;  Dec.  Dig.  i 
64;*  Specific  Performance,  Cent  Dig.  {(  286- 
21)8;   Dec.  Dig.  |  97.*] 

2.  Evidence  (J  408*)— Pabol— Receipt. 

A  receipt  is  only  prima  facie  evidence,  and 
may  be  contradicted,  or  explained  by  oral  testi- 
mony. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |}  1829-1842 ;   Dec.  Dig.  g  408.*] 

3.  EfeTOPPEL  (I  62*)— Estoppel  by  CoNonor— 
Kequisiteb. 

A  person  is  not  estopped  by  his  conduct, 
unless  it  was  bis  duty  to  speak  or  act,  and  be 
has,  by  his  silence,  false  statement,  or  refusal  to 
act,  intentionally  misled  another  to  bis  preju- 
dice concerning  a  material  matter. 

I  Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  H  121-125,  127 ;  Dec.  Dig.  i  52.*J 

(Additional  SyZIabut  by  Editorial  Staff.) 

4.  Specific  Pebfobmancb  (J  121*)  —  Assion- 
MBNT  OF  Lease  —  Payment  of  Considbba- 

TION— SUFFICIENOY   OF   EVIDENCE. 

Evidence  in  a  suit  to  require  the  proper 
execution  under  seal  of  an  assignment  of  a  min- 
ing lease  held  to  show  that  the  consideration 
for  the  assignment  had  not  been  paid. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {$.  387-395 ;    Dec.  Dig.  i 

Appeal  from  Circuit  Court,  Mercer  County. 

Bill  by  the  Columbus  Onyx  &  Marble 
Company  against  R.  B.  Miller  and  another. 
From  decree  for  plaintiff,  the  defendant 
named  appeals.    Reversed,  and  bill  dismissed. 

Randolph  Henry,  of  Princeton,  for  appel- 
lant.    B.   W.   Pendleton,  of  Princeton,   for 

appellee. 

WILLIAMS,  J.  On  the  1st  of  September, 
1906,  John  W.  Meadows  and  wife  executed 
to  R.  B.  Miller,  one  of  the  defendants,  a 
mining  lease  for  the  term  of  50  years,  giving 
talm  the  right  to  mine  and  ship  fluor  spar 
or  onyx  from  a  tract  of  114  acres  of  laud  in 
Mercer  county,  W.  Va.  The  lease  was  ac- 
knowledged by  Meadows  and  wife  on  the 
3d  November,  1906,  and  recorded  on  the 
3d  April,  1907.  Indorsed  on  the  lease  are 
two  purported  assignments  thereof,  the  first, 
dated  December  29,  190C,  by  R.  B.  Miller 
to  J.  M.  Clark,  of  Columbus,  Ohio,  and  the 
SMond,  dated  March  30,  1907,  from  said 
Clark  to  the  plaintiff,  a  West  Virginia  cor- 


poration having  Its  principal  place  of  busl- 
uess  In  Columbus,  Ohio,  and  Its  chief  works 
In  Mercer  county,  W.  Va.  Those  assignments 
were  not  executed  under  seal  and  were  not 
acknowledged  by  the  assignors.  The  Co- 
lumbus Onyx  &  Marble  Company  brought  this 
suit  In  August,  1909,  against  said  Miller 
and  Clark,  praying  that  they  be  required  to 
specifically  perform  their  several  contracts 
by  executing  proper  assignments  under  seal. 
Miller  iB  the  only  one  who  makes  defense. 
Clark  Is  a  nonresident,  and  was  proceeded 
against  by  order  of  publication,  and  has  not 
appeared.  Miller  denies  that  he  assigned 
the  lease  to  Clark,  and  avers  that  his  name 
appearing  to  the  assignment  Is  not  his  sig- 
nature, but  a  forgery,  and  that  no  consid- 
eration was  paid  to  him  for  the  alleged  as- 
signments. He  avers  that  neither  said  Clark 
nor  the  plaintiff  was  ever  in  possession  of 
the  leasehold,  but  that  he  himself  haa  been 
in  possession  of  it  ever  since  the  demise  to 
him.  The  answer  is  in  the  nature  of  a  cross- 
bill, and  avers  that  Clark  fraudulently  got 
possession  of  the  deed  of  lease,  and  that  he, 
C.  T.  Ensmlnger,  E.  L.  Pollock,  Ray  Lovell, 
said  Ensmlnger's  two  sons,  Homer  Elliott, 
and  others  are  attempting  to  swindle  re- 
spondent out  of  his  property,  and  that  his 
name  was  forged  to  the  assignment  in  fur- 
therance of  their  fraudulent  scheme.  He 
prays  that  said  pretended  assignments  be 
canceled  as  clouds  upon  his  title. 

We  do.  not  think  the  evidence  supports  the 
charge  of  forgery.  The  original  lease,  with 
the  indorsements  thereon.  Is  before  us  with 
the  record,  and  R.  B.  Miller's  name  to  the 
original  Meadows  lease,  admittedly  signed 
by  him,  resembles  very  much  the  handwriting 
of  his  name  to  the  assignment  Miller  had 
intrusted  the  paper  to  Clark  and  B.  L.  Pol- 
lock some  days  before  the  meeting  in  Co- 
lumbus, Ohio,  in  December,  1906,  and  MUler 
was  present  at  that  meeting  on  the  29th 
December,  1906|  the  date  of  the  alleged  as- 
signment The  body  of  the  assignment  is 
written  with  a  typewriter,  and  the  names  of 
Pollock  and  Clark  both  appeared  as  Joint 
assignees;  but  a  line  was  drawn  through 
Pollock's  name  with  a  pen.  C.  T.  Ensmlnger, 
whose  name  appears  as  a  witness  to  Miller's 
signature,  swears  that  Miller  signed  the 
paper  in  his  presence,  and  that  he  refused  to 
sign  It  until  Pollock's  name  was  erased. 
Ray  Lovell  testifies  that  he  had  received  let- 
ters from  Miller,  and  that  his  signature  to 
the  letters  corresponds  to  the  handwriting  of 
the  signature  to  the  assignment  J.  M. 
Clark  testifies  that  it  is  Miller's  signature; 
that  he.  Pollock,  and  Miller  had  a  confer- 
ence together,  at  the  Columbus  meeting  and 
a  good  deal  of  controversy ;  and  that  Miller 
became  somewhat  out  of  humor,  and  refused 
to  turn  over  the  lease  until  Pollock's  name 
was  stricken  out,  which  was  done,  and  that 
Miller  then  signed  the  paper.    E.  L.  Pollock 


•For  oUier  cases  see  same  topic  aod  sectloD  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Ke7-No.  Serlaa  *  Rep'r  ladaxat 
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and  Clark  both  had  a  good  deal  of  oorre- 
gpondence  with  Miller,  and  Pollock  also 
swears  that  it  Is  Miller's  signature.  In  ad- 
dition to  the  foregoing  testimony  Henry 
Meadows  and  Jonathan  Meadows  both  testify 
to  having  heard  Miller  say  that  he  had  sold 
out  to  Clark.  MUIer  testifies  that  he  did 
not  sign  the  writing,  but  we  think  the  fore- 
going evidence  proves  the  fact  that  he  did 
sign  it 

[1,2,4]  But  the  assignment  is  not  under 
seal,  and  the  leasehold  estate  is  for  a  term  of 
50  years.  Consequently  the  writing  did  not 
operate  to  pass  title  to  Clark.  "No  estate  of 
inheritance  or  freehold,  or  for  a  term  of 
more  than  five  years.  In  lands,  shall  be  con- 
veyed, unless  by  deed  or  will."  Section  1, 
chapter  71,  serial  section  3739,  Code  1913. 
The  transfer  of  the  lease  should  be  of  equal 
dignity  with  the  lease  itself.  Comley  v. 
Ford,  65  W.  Va.  429,  64  S.  B.  447.  The 
writing  has  only  the  eftect  of  a  contract  to 
convey,  which  leaves  Miller  vested  with 
the  legal  title,  and  a  court  of  equity  will 
not  deprive  him  of  it  until  his  vendee,  or 
some  one  for  him,  pays  the  agreed  considera- 
tion. That  it  has  not  been  paid  is  proven, 
we  think.  The  assignment  itself  does  not 
set  forth  the  nature  of  the  consideration, 
and,  although  receipt  of  a  valuable  consid- 
eration is  acknowledged,  it  is  not  conclusive 
evidence  that  the  consideration  was  actual- 
ly paid;  It  is  prima  facie  evidence,  and 
may  be  overcome  by  parol  proof  to  the  con- 
trary. ▲  receipt  is  not  a  contract,  preclud- 
ing oral  evidence  to  contradict  or  vary  its 
terms.  Dnnlap  v.  ShankUn,  10  W.  Va.  662; 
Cnshwa  v.  Improvement  Ik  ft  B.  Ass*!!,  45 
W.  Va.  490,  32  8.  E.  259. 

Respondent  insists  that  the  consideration 
agreed  on  was,  that  he  was  to  be  reimbursed 
certain  expenses  which  he  had  already  In- 
curred, and  was  to  i>e  paid  any  additional 
expenses  necessary  to  be  incurred  by  him  in 
the  future,  in  making  further  explorations 
of  the  leasehold,  and  in  quarrying  and  ship- 
ping samples  of  onyx  to  Columbus  to  Clark 
and  Pollock,  who  were  to  secure  subscrip- 
tions to  the  capital  stock  of  a  corporation 
to  be  formed  to  take  over  and  operate  the 
property,  and  that  be  was  to  be  paid  $1,000 
In  cash  and  one-sixth  of  the  capital  stock  of 
the  corporation,  which  he  says  was  to  be 
capitalized  at  $150,000.  We  think  his  ver- 
sion of  the  agreement  is  borne  out  by  the  evi- 
dence. Negotiations  began  between  him  and 
Clark  and  Pollock  early  in  the  fall  of  1906 
for  the  exploitation  of  the  property.  Re- 
spondent testifies  that,  about  the  15th  Octo- 
ber, 1006,  Clark  and  Pollock  came  to  West 
Virginia  to  see  him,  and  that  a  written  con- 
tract, or  option  for  60  days,  embodying  his 
claims  as  above  stated,  was  then  entered  in- 
to; that  this  option  expired  and  was  re- 
newed in  practically  the  same  terms,  on  the 
25th  December,  1906,  in  Columbus,  Ohio; 
that  he  remained  in  Columbus  until  the  31st 
December,  expecting  them  to  pay  him  some 


money,  but  they  failed  to  do  so;  that  they  then 
owed  him  about  $1,100;  that  after  that 
time  they  paid  him  ^200  at  one  ttme,  $26  at 
another,  and  $85  at  another.  These  pay- 
ments, he  says,  did  not  repay  his  expenses. 
The  contracts  were  intrusted  to  Clark  and 
Pollock,  who  were  Jointly  interested  In  the 
project.  Those  contracts  are  not  in  the  rec- 
ord, but  respondent  did  what  he  could  to  get 
them  before  the  chancellor.  He  called  upon 
plaintiff  to  produce  them,  and  also  sum- 
moned PoUock  and  Clark  to  produce  and  file 
them  with  their  depositions.  They  both  ad- 
mitted the  existence  of  the  contracts  and 
that  they  had  had  them.  Clark  testified  that 
Pollock  had  them,  and  Pollock  testified  that 
he  had  searched  among  his  papers  for  them 
and  could  not  find  them.  This  effort  by  re- 
spondent to  get  the  papers  was  sufficient 
ground  to  admit  oral  proof  of  their  con- 
tents; and  respondent's  evidence  as  to  what 
they  contained  is  not  denied.  Clark's  deposi- 
tion was  thrice  taken,  each  time  in  the  city 
of  Columbus,  twice  by  plaintiff  and  cmce  by 
defendant,  when  he  sought,  by  subpoena 
duces  tecum,  the  production  of  the  papers. 
In  his  first  deposition,  taken  by  plaintiff  in 
July,  1910,  on  cross-examination  concerning 
the  agreement  between  him  and  respondent, 
Clark  was  asked  this  question,  "What  was 
the  nature  of  that  agreement?"  and  answered 
as  follows:  "You  want  me  to  answer  that? 
Well,  I  will  just  say  that  whatever  that 
agreement  was  we  have  on  paper,  and  I  Just 
cannot  tell  you  verbally  what  it  was."  He 
was  also  asked  what  amount,  if  anything,  he 
paid  Miller  for  the  property,  and  replied, 
"I  do  not  remember  the  amount,  sir."  Clark 
and  Pollock  were  charter  members  of  the 
plaintiff  corporation,  each  owning  50  shares 
of  its  capital  stock,  and  Clark,  according  to 
his  testimony,  was  president  of  the  company 
for  about  two  years,  and  Pollock  had  the 
custody  of  nearly  all  the  papers.  But  Clark 
was  not  a  stockholder  at  the  time  his  deposi- 
tion was  taken;  he  bad  sold  his  stock  to 
Ray  povell,  who  Is  now  the  corporation's 
secretary  and  treasurer. 
*In  view  of  respondent's  evidence,  which  we 
think  is  sufficient  to  prove  that  he  has  not 
been  paid  the  agreed  consideration  for  the 
leasehold,  it  would  be  inequitable  to  take 
from  him  the  legal  title.  He  cannot  be  re- 
quired to  perform  his  part  of  the  contract 
when  it  appears  that  Clark  has  not  perform- 
ed his  part.  Clark  acquired,  not  the  legal 
title,  but  only  an  equity,  and  he  cannot,  by 
the  assignment  of  a  bare  equity,  put  his  as- 
signee in  any  better  position  to  demand  per- 
formance than  he  occupied  himself.  "He 
who  asks  equity  must  do  equity"  is  a  familiar 
maxim  of  Oie  law.  Not  having  parted  with 
the  legal  title  to  the  leasehold,  respondent's 
equity  is  superior  to  plaintiff's,  unless  he  is 
estopped  by  his  conduct  to  assert  it,  a  ques- 
tion which  we  will  discuss  later  on.  His  posi- 
tion is  even  stronger,  if  any  difference,  than 
If  he  had  made  a  conveyance  of  the  legal 
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title  and  retained  a  vendor's  lien  to  aecore 
tbe  unpaid  purchase  price.  3  Pom.  Eq.  i 
1260.  It  la  well  aetUed  by  tbe  dedalons  that 
a  vendor,  who  has  not  parted  with  his  title, 
may  enforce  collection  of  the  purchase  mon- 
ey against  the  land  in  the  hands  of  a  subse- 
quent purchaser  from  his  vendee,  notwith- 
standing he  took  from  his  vendee  personal 
or  other  securities  for  the  same,  and  notwith- 
standing the  purchaser  from  his  vendee  had 
no  notice  that  the  purchase  money,  or  any 
part  thereof,  was  unpaid.  Tancey  v.  Mauck, 
16  Grat  (Va.)  300;  Cleggett  v.  KltOe,  6  W. 
Va.  452;  Blcbards  v.  Fisher,  8  W.  Va.  55; 
Stephenson  v.  Rice,  12  W.  Va.  676,  58&  Tbe 
infirmity  of  Clark's  title  appeared  upon  the 
face  of  the  paper,  and  plaintiff  took  It  sub- 
ject to  the  rights  of  his  vendor,  and  is  In  no 
better  position  than  Clark  was  in.  It  acquir- 
ed his  right,  and  no  greater  festate,  and  It 
must  perform  bis  contract  with  respondent 
before  It  can  compel  performance  by  him. 
Moreover,  neither  Clark  nor  plaintiff  appears 
ever  to  have  been  put  In  xwssession  of  the 
leasehold.  Respondent  has  tbe  possession, 
and  plaintiff  has  made  several  unsuccessful 
attempts,  by  suits  before  a  Justice  of  the 
peace,  to  oust  him.  Its  agents  have  three 
times  had  him  arrested  on  warrants  for  tres- 
passing, and  on  two  occasions  the  Justice  dis- 
charged him,  and  on  tbe  other  the  proceed- 
ing was  dismissed  by  plaintiff. 

[3]  .It  is  insisted  that  respondent  Is  estop- 
ped, by  his  conduct,  to  assert  any  claim  to 
the  property,  that  he  kept  silent  when  he 
should  have  spoken  concerning  bis  Interest, 
and  that  many  of  tbe  stockholders  in  tbe 
plaintiff  company  were  thereby  misled  to 
their  prejudice  in  subscribing  for  its  stock. 
the  fraudulent  conduct  referred  to  has  ref- 
erence to  a  meeting  in  Columbus,  on  the  2d 
March,  1907,  of  a  number  of  persons  who 
had  ali'eady  agreed  to  take  stock,  held  for 
the  purpose  of  organising  a  corporation.  No 
charter  having  then  been  obtained,  no  organi- 
zation was  effected  at  that  meeting;  but  re- 
spondent was  present,  and  several  of  plain- 
tiff's witnesses  testify  that  the  matter  of  tbe 
lease,  and  Clark's  Interest  in  it,  was  dis- 
cussed In  respondent's  presence,  and  that  he 
did  not  claim  to  have  any  Interest  himself. 
But  no  one  says  that  he  was  asked  whether 
or  not  he  had  any  interest,  or  that  tbe  lease 
was  shown  to  him,  or  that  he  was  asked,  or 
said,  anything  concerning  It  He  testifies 
that  the  only  discussion,  bad  in  his  presence, 
was  in  reference  to  the  stone  in  the  land, 
tbe  machinery  that  would  be  required  to 
quarry  it,  and  the  amount  of  capitalization 
of  tbe  company.  Nothing,  he  says  was  said 
In  his  presence  about  the  lease,  or  bis  as- 
signment of  It  to  Clark.  He  further  says 
the  meeting  was  held  In  tbe  offices  of  tbe 
Columbus  Zinc  Company;  that  there  were 
three  rooms,  and  tbe  men  would  go  back  and 
forth,  first  to  one  room  and  then  to  anoth- 
er; that  be  saw  no  papers  exhibited,  and 
beard  no  discussion  about  any  conveyance  of 


the  leasehold.  PlalntUTs  evidence  fails  to 
-show  that  respondent  was  guilty  of  fraudu- 
lent concealment  of  a  material  fact,  when 
he  abould  have  apoken,  sucb  as  would  estop 
him  to  assert  a  claim  to  the  property.  In- 
deed, If  any  one  has  fraudulently  concealed 
material  fticts  from  plaintiff's  stockholders, 
it  Is  Clark  and  Pollock.  They  were  Its  most 
active  promoters,  and  formerly  Its  largest 
stockholders  and  officers.  They  do  not  deny 
that  they  knew  respondent  bad  an  interest. 
Why  did  they  not  make  It  known?  We  think 
the  record  discloses  tbe  reas^^n.  It  seems  to 
have  been  a  deliberate  scheme  on  their  part 
to  defraud  blm  of  bla  property,  and  to  pre- 
vent his  having  any  stock  In  tbe  corporatton. 
Respondent  Is  not  estoroed.  "It  is  essential 
to  an  estoppel  by  conduct  that  the  party 
claiming  to  have  been  Influenced  by  tbe  con- 
duct of  another  should  not  only  be  destitute 
of  information  as  to  the  matter  to  whlcb 
such  conduct  relates,  but  also  without  con- 
venient and  available  means  of  acquiring 
sucb  information."  Atkinson  v.  Plum,  60  W. 
Va.  104,  40  S.  E.  687,  68  L.  B.  A.  788.  See, 
also,  WiUlamson  v.  Jones,  4S  W.  Va.  562,  27 
S.  B.  411,  38  L.  R.  A.  694,  64  Am.  8t  Rep. 
891,  and  Bates  v.  Swiger,  40  W.  Va.  420,  21 
S.  B.  874,  for  a  foil  discussion  of  tbe  doc- 
trine of  estoppel  by  conduct.  If  any  one  pres- 
ent at  the  meeting  desired  to  know  what  if 
any,  interest  respondent  bad  In  the  property, 
why  did  he  not  inquire  of  blm.  Further- 
more, why  was  respondent  notified,  a  day  or 
two  before,  to  attend  tbe  meeting,  If  he 
had  no  interest?  The  lease  was  then  In 
Clark  and  PoUock's  possession,  and  the  al- 
leged assignment  to  Claik  bore  date  Decem- 
ber 29,  1906,  two  months  before  tbe  meeting. 
The  giving  of  the  notice  can  be  nndwstood 
only  on  the  theory  that  respondent  was  then 
acknowledged  to  be  an  interested  party. 
Plaintiff's  own  witness  Henry  Meadows  tes- 
tified that  respondent  told  htm  be  bad  sold 
tbe  property  to  Clark,  and  admitted  that  be 
also  said  be  had  retained  a  one-sixth  Inter- 
est This  agrees  with  respondent's  own  tes- 
timony. A  charter  was  issued  on  tbe  16th 
of  March,  1907,  by  the  Secretary  of  State, 
but  when  an  organization  was  effected  does 
not  appear.  It  does  appear,  however,  from 
respondent's  testimony  that  he  received  no 
further  notice  to  attend  stockholders'  meet- 
ings. 

J.  W.  Meadows,  tbe  lessor.  Is  now  dead, 
and  it  is  not  claimed  that  there  has  ever 
been  a  forfeiture  of  respondent's  lease.  But 
in  order  to  get  rid  of  his  claim,  if  possible, 
plaintiff  induced  Mr.  Meadows,  early  in  tbe 
year  1908,  to  execute  another  lease  on  tbe 
same  property  directly  to  It,  changing  some- 
what the  terms  of  rental  from  the  original 
lease.  Writing  to  Mr.  Meadows  on  the  sub- 
ject of  the  new  lease,  under  date  of  January 
21,  1908,  Mr.  Ctaas.  B.  Albright,  then  plaln> 
tiff's  secretary,  says: 

"As  to  the  lease,  I  had  only  one  object  in 
view,  and  that  was  to  cut  R.  B.  Miller  absolute- 
ly out  of  all  relation  to  you  and  to  us." 
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And  to  a  letter  of  12th  Tebrnary,  follow- 
ing, be  agato  writes: 

"I  am  in  receipt  of  your  new  lease  to  this 
company.  Within  a  few  weeks,  I  shall  prepare 
a  statement  for  your  signature,  to  avoid  the 
old  one,  and  annul  it  completely,  so  aa  to  elim- 
inate Mr.  Miller  forever." 

We  tlitok  It  BofBdently  appears  from  the 
record  that  platotiS  knew,  through  its  of- 
ficers and  agents,  all  the  time  that  respond- 
ent had  an  Interest  with  Clark  and  Pollock 
In  the  leasehold,  but,  for  some  unexplained 
reason,  wished  to  cnt  him  ofC  from  any  in- 
terest as  a  stockholder. 

Respondent  failed  to  make  J.  M.  Clark  a 
party  defendant  to  his  cross-bill,  and  there- 
fore the  affirmative  relief  for  which  he  prays 
cannot  be  granted. 

The  decree  Is  reversed,  and  a  decree  will 
be  entered  here  dismissing  plaintiff's  bill. 

(74  w.  Va.  rag) 

VANCE  V.  VIKGINIA  POCAHONTAS  COAIi 

CO.     (No.  2619.) 
{Supreme  Court  of  Aooeals  of  West  Virginia. 

Sept  15,  1914.) 

(Bytlaiiti  ly  the  Court.) 

1.  Trial  (|  139*)— Direction  of  Vkbdiot— 
Evidence. 

In  an  action  for  damaees  by  servant 
against  master  for  injuries,  alleged  to  be  the 
result  of  the  master's  negligence  in  providing 
defective  and  unsafe  machinery  or  appliances, 
if  the  character  of  the  evidence  is  such  that  the 
court  would  not  properly  allow  a  verdict  in  fa- 
vor of  plaintiff  to  stand,  it  is  proper  practice, 
on  defendant's  motion,  to  strike  out  the  evi- 
dence and   direct  a  verdict  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
I^.   H  332,  333,  838-341,  865;    Dec.   Dig.   | 

(Additional  Svllaiua  by  Editorial  BtaifJ 

2.  Master  and  Servant  (i  265*)— Injott  to 
Servant— Neoligence—Bdrden  of  Proof. 

In  an  employe's  action  for  injuries  from  de- 
fective machinery,  the  burden  was  on  plaintiff 
to  show  the  defects,  and  that  they  were  the 
proximate  cause  of  his  injuries. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  K  877-908,  056;  Dec  Dig. 
I  265.»] 

8.  Masieb  and  Servant  (i  278*)— Injury  to 
Servant  —  NKauasNCX  —  Quantum  of 
Proof. 

In  an  employe's  action  for  injuries  from 
defective  machinery,  the  proof  showing  the  de- 
fects and  that  they  were  the  proximate  cause 
of  bis  injuries  should  not  be  a  mere  surmise, 
but  should  be  reasonably  certain  and  convinc- 
ing. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  054.  056-058,  060-060, 
871.  972,  977 ;   Dec.  Dig.  S  278.*] 

4.  Master  and  Servant  ({  125*)— Injxtrt  to 
Servant  —  Neouqence  —  Knowleoqk  of 
Master. 

A  master  is  not  liable  for  injuries  from  de- 
fective machinery,  unless  he  knew  of  the  de- 
fects, or,  under  the  circumstances  and  by  rea- 
sonable and  timely  inspection,  should  have 
known  of  same. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  gj  243-251;  Dec.  Dig.  S 
126.*] 


BJTTMr  to  Clrcalt  Court,  McDowell  County. 

Action  by  T.  li.  Vance  against  the  Virgtoia 
Pocahontas  Coal  Company.  Judgment  for  de- 
fendant, and  platotlff  brings  error.   Affirmed. 

Cook,  Lltz  &  Howard  and  D.  a  Marshall, 
all  of  Welch,  for  plaintiff  to  error.  W.  B. 
Kegley,  of  WytheviUe,  Va.,  and  Anderson, 
Strother  &  Hughes,  of  Welch,  for  defendant 
In  error. 

MILLI2R,  P.  An  action  on  the  case  toe 
injuries  sustatoed  by  platotlff,  an  employee, 
from  a  runaway  coal  car,  operated  to  defend- 
ant's coal  mtoe.  On  the  trtol  the  court  be- 
low sustatoed  defendant's  motion  to  exclude 
platotUTs  evidence  and  direct  a  verdict  to 
its  favor,  and  thereupon  pronounced  the  Judg- 
ment of  nil  capiat  complatoed  of. 

The  act  of  negligence  alleged  and  relied  on, 
and  to  which  the  platotlff's  evidence  relates, 
was  that  the  coal  car  in  question  was  defec- 
tive, out  of  repair,  so  as  to  be  a  dangerous 
and  unsafe  tostrument  employed  to  the  mine, 
wherefore.  It  broke  loose  from  the  trato  and 
motor  to  which  it  was  attached  and  ran 
down  an  todtoe  to  the  beadtog  to  the  mtoe 
where  platotlff  was  at  work,  strlktog  and 
Injuring  him. 

It  was  fully  proven  on  the  trial  that  the 
upper  Jaw  of  the  drawhead,  pulley  bar  or 
coupling,  as  variously  described,  was  bent 
up  some  fire  or  six  toches,  and  would  not  re- 
ceive or  hold  the  coupling  pin  so  as  to  be 
safely  Unked  or  coupled  to  the  motor  or  oth- 
er cars.  To  show  negligence  platotlff  under- 
took to  prove  that  this  car  was  substantially 
to  the  same  defective  condition  when  the 
brakeman,  but  a  few  moments  before  the  ac- 
cident, had  hitched  to  the  car  at  the  side 
track,  or  "dog  hole,"  as  it  is  called,  a  place 
to  the  mtoe  for  stortog  cars  when  not  In 
use.  This  was  the  burden  of  the  plalntift's 
case,  for  if.  the  coupling  device  was  In  a  rea- 
sonably safe  condition  when  on  the  side 
track  and  was  hitched  to  the  trato,  and  its 
defective  and  unsafe  condition  after  the  to- 
Jury  was  due  to  the  negligence  of  the  brake- 
man  to  making  the  coupltog  or  to  the  opera- 
tion of  the  train  after  the  coupling  was  made, 
or  other  negligent  acts  of  a  fellow  servant 
the  injury  was  not  actionable,  and  no  recov- 
ery could  be  had. 

The  only  evidence  on  this  Important  and 
pivotal  question  was  the  bad  condition  of  the 
drawhead,  pulley  bar  or  coupling  on  the  car 
after  the  accident,  and  the  testimony  of  the 
brakeman  who  made  the  coupling,  and  who 
was  put  upon  the  stand  by  and  testified  on 
behalf  of  platotlff.  He  is  somewhat  to- 
definite  as  to  the  exact  condition  of  this  ap- 
pliance at  the  time  be  hitched  on  to  the  car, 
whether  bent  or  not  In  one  place  he  says, 
"I  never  noticed  whether  it  was  or  not"  In 
another,  "I  never  noticed  it  when  I  first 
coupled  it  np;  I  didn't  have  time."  All  of 
which  we  tote^ret,  to  tlie  light  of  his  other 
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testtmony,  to  mean  that  he  made  a  quick 
coupling,  not  paying  close  attention  to  the 
condition  of  the  fixtures,  for  he  says  in  what 
follows:  That  the  pulley  bar  was  not  In  the 
same  condition  when  he  hitched  on  as  after 
the  accident,  that  the  difference  was  it  was 
afterwards  bent  up;  that  It  couldn't  have 
been  bent  up  as  badly  before  as  after  the  ac- 
cident or  he  could  not  have  made  the  cou- 
pling at  all,  and  that  what  made  him  think 
so  was  that  he  got  the  pin  down  through 
when  he  first  coupled  the  car.  He  was  uncer- 
tain whether  he  got  the  pin  down  through 
the  lower  Jaw  or  not,  did  it  hurriedly,  but 
was  sure  he  got  the  pin  through  the  first 
hole.  Called  upon  to  account  for  the  condi- 
tion of  the  pulley  bar  after  the  accident  the 
witness  said:  That  the  only  way  he  could 
account  for  It  was  that  when  the  front  of  the 
car  went  over  the  knuckle,  or  hlU  In  the  mine, 
the  pulley  bar  was  Jerked  up,  but  which  he 
says  would  not  have  happened  If  the  pulley 
bar  had  been  in  a  proper  condition,  and  the 
pin  had  gone  down  through  the  lower  bole  and 
the  lower  Jaw  of  the  pulley  bar ;  but  he  says 
It  could  have  been  caused  at  the  top  of  the 
knuckle  by  the  pin  Jumping  out  of  the  lower 
Jaw,  for  If  when  they  reached  the  knuckle 
the  pin  was  not  down  through  the  lower  Jaw 
it  would  have  caused  the  upper  Jaw  to  bend 
upwards. 

On  cross-examination,  this  witness  de- 
scribing the  manner  of  his  making  the  cou- 
pling said  he  used  both  hands,  one  to  hold 
the  link,  the  other  to  bold  the  pin,  that  the 
pin  was  in  the  upper  Jaw  or  pulley  bar,  that  he 
took  hold  of  the  pin  and  dropped  It  down,  and 
that  so  far  as  he  noticed  a  complete  coupling 
was  made,  that  tf  when  he  made  the  coupling 
the  pulley  bar  bad  been  bent  up  he  would  have 
noticed  it.  He  further  says  that  In  bringing 
the  car  out  and  pushing  it  up  the  grade  to  the 
knuckle  the  pin  might  have  slipped  out  or 
Jumped  up,  that  this  sometimes  happened, 
and  the  condition  of  the  bar  after  the  acci- 
dent might  have  been  brought  about  in  this 
way. 

There  was  some  evidence  of  this  and  other 
witnesses  that  the  car  in  question  had  been 
in  a  wreck,  but  the  only  facts  on  which  this 
evidence  was  based  was  that  the  sides  of  the 
car  were  dented  in,  but  not  so  as  to  affect 
its  use.  No  witness  said  the  car  bad  in  fact 
been  in  a  wreck,  nor  that  it  was  in  any  way 
disabled  or  unfit  for  use.  On  the  contrary, 
it  had  been  in  use  before  and  was  used  after 
the  accident 

[1]  Applying  the  familiar  rules  applicable 
on  a  demurrer  thereto  or  motion  to  strike  out 
the  evidence,  which  need  not  be  here  restated, 
did  this  evidence  tend  in  an  appreciable  de- 
gree to  sustain  the  theory  of  negligence  relied 
on,  so  as  to  entitle  plaintiff  to  have  the  case 
go  to  the  Jury  on  the  fact  of  negligence?  We 
do  not  think  it  measures  up  to  the  require- 
ments. The  test,  as  announced  in  numerous 
caseq,  Is,  would  the  court.  If  the  verdict 


should  be  other  than  the  one  directed,  allow  It 
to  stand ;  if  it  would  not  properly  do  so,  the 
motion  to  exclude  and  direct  a  verdict  should 
prevail.  Butcher  v.  Sommerville,  67  W.  Va. 
261,  266,  67  S.  B.  726,  and  cases  cited. 

Tested  by  this  rule  would  a  verdict  for 
plaintiff  have  been  allowed  to  stand?  We 
think  not 

[2-4]  In  a  negligence  action  by  servant 
against  master  for  damages  from  defective 
machinery  or  other  Instruments  employed 
in  the  work  the  burden  is  on  the  servant  to 
show  the  defects  therein  as  the  proximate 
cause  of  the  injuries  sustained.  Humphreys 
▼.  Newport  News  &  M.  V.  Ob.,  33  W.  Va.  135, 
10  S.  B.  39 ;  Ketterman  v.  Dry  Fork  B.  Co., 
48  W.  Va.  606,  37  S.  a  683;  28  Cyc  1415, 
1416 ;  Johnson  v.  O.  &  O.  B.  Co.,  36  W.  Va. 
73,  14  S.  B.  432.  And  such  proof  most 
amount  to  more  than  probability,  or  mere 
surmise,  it  should  be  reasonably  certain  and 
convincing.  N.  ft  W.  By.  Co.  v.  Cromer's 
Admr.,  99  Va.  763,  40  S.  £3.  64.  Moreover, 
a  master  is  not  liable  to  his  servant  for  inja- 
ry  from  defective  machinery  and  appliances 
unless  he  knows  of  It,  or  under  the  dream- 
stances,  and  by  reasonable  and  timely  in- 
spection and  tests  should  have  known  of 
such  defects.  Soward  v.  American  Car  & 
Foundry  Co.,  66  W.  Va.  266,  66  S.  B.  329: 
Johnson  v.  C.  &  O.  B.  B.  Co.,  supra. 

In  the  case  here  there  is  not  a  particle  of 
evidence'  Justifying  the  conclusion  that  the 
drawhead,  pulley  bar  or  coupling  was  in 
fact  defective  when  hitched  to  the  train  or  mo- 
tor Immediately  before  the  accident  A  Jnry 
might  surmise  or  guess,  or  imagine,  or  say, 
that  it  was  possibly  so,  but  this,  under  the 
authorities,  will  not  da  There  mast  be 
certainty,  the  proof  must  be  sufiBcient  to  es- 
tablish the  fact  of  negligence.  Who  says 
the  appliance  was  defective  or  out  of  repair? 
No  one.  The  evidence  of  the  btakemaja 
tends  more  strongly  to  show  the  injury  was 
due  to  negligent  coupling  by  Iilm,  the  negU- 
gience  of  a  fellow  servant,  not  actionable.  Tbe 
best  Judgment  of  the  brakeman  was  that  he 
made  a  complete  coupling ;  and  if  the  dnfw- 
head  had  been  as  defective  then  as  after  the 
accident  he  says  he  could  not  have  made  the 
coupling  at  all.  The  evidence  Is  clear  that 
some  injury  resulted  to  the  appliance  after 
I  the  coupling  was  originally  made.  If  some, 
why  not  all  of  It?  One  is  as  probable  as  the 
other,  more  so  Indeed.  No  one  contradicts 
the  evidence  of  the  brakeman  tliat  if  he  fail- 
ed to  make  a  proper  coupling,  to  get  the  coa- 
pling  pin  through  both  Jaws  of  the  drawhead 
and  the  link,  the  upper  Jaw  would  likely 
have  been  bent  up  as  it  was  found  after  tile 
accident  In  the  operation  of  the  car  over  the 
knuckle.  The  probability  that  the  injury  re- 
sulted in  this  way  is  stronger  than  that  It 
was  due  to  some  other  cause.  And  this  makes 
the  rule  of  res  Ipsa  loqultor  wholly  inappli- 
cable. 

We  are  of  opinion  to  aCBrm  the  Judgment. 


Digitized  by 


Google 


W.Va.) 


BIDEB  T.  BBAXTON  OOUNTT  OOUBT 


1083 


CH  W.  Va.  712) 

niDEB  T.  BRAXTON  COUNTY  COUBT. 
HARSHBABGER  t.  CABELL  COUNTY 
COUBT.  COBDBAX  v.  MARION  COUNTY 
COUBT.     (Nob.  2725,  2730.  and  2742.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  15,  1914.) 

1.  Statutes  (|   181*)— Constbuotion. 

Of  two  permissible  constructions  of  a  stat- 
ute, one  leading  to  unjust  or  absurd  results 
and  the  other  %o  equity  and  fairness,  the  latter 
is  to  be  adopted,  upon  the  presumption  that 
the  Legislature  did  not  intend  the  results  flow- 
ing from  the  former. 

FE^l.    Note.— For   other   cases,    see    Statutes, 
<  ent.  Dig.  U  209,  263;  Dec.  Dig.  ^  18L*1 

2.  ElucnoNS  (§  52*)    —  AppobtionmeiO;  ot 

REOIBTBABS— POLITICAI.   PABTIES. 

Section  1  of  chapter  45  of  the  Acts  of  1911, 
section  98al  of  chapter  S  of  the  Code  of  1913, 
serial  section  121,  requiring  the  county  court 
of  each  county,  for  the  purposes  of  every  general 
election,  to  appoint  for  each  voting  preanct  in 
its  county,  two  persons  for  registrars,  one  from 
each  of  the  political  parties  whicli  at  the  last 
preceding  election  cast  the  hifrhest  number  of 
votes  in  the  county,  bat  prescribing  no  specific 
rule  for  ascertainment  of  the  political  parties 
entitled  to  such  representation,  falls  under  the 
rule  of  interpretation,  just  stated,  in  the  ap- 
plication thereof  under  the  facts  of  each  case 
as  it  arises  in  the  course  of  administration. 

[Ed.   Note. — For  other  cases,   see   Elections, 
Cent  Dig.  f  46;    Dec.  Dig.  i  52.*] 
8.  Electiohs  ({  62*)— AppoiNTiaNT  or  Beo- 

IBTBAB9— POUTICAL   FaBTI£8. 

And,  in  such  cases,  the  court  and  admin- 
istrative bodies  are  not  limited,  in  the  inquiry 
as  to  the  question  of  party  status;  to  the  facts 
recorded  in  the  returns  of  the  preceding  elec- 
tion. 

[Bd.  Note.— For  other   cases,   see   Elections, 
Cent  Dig.  |  46;   Dec  Dig.  S  62.*] 

4.  Elkctionb  (J  52*)— Appointmekx  or  Beg- 

ISTBABS  —  POUTICAI.   PaBTIES  —  BUBDBN   Ot 

PBOor. 

A  new  political  party,  or  one  not  previous- 
ly entitled  to  representation,  by  reason  of  its 
weakness,  seeking  the  place  formerly  held  by  an 
old,  established,  and  dominant  party,  carries 
the  burden  of  proof  of  its  ascendancy  over  the 
other  in  the  last  preceding  election. 

[E^d.   Note.— For   other  cases,   see   Elections, 
Cent  Dig.  §  46;   Dec  Dig.  |  52.*] 

6.  Elections  (|  52*)— Appointment  or  Beo- 

I8TBABS  —  PoUTICAL     PABTIES   —  TEST     OF 

Stbenoth. 

If  such  claimant,  in  the  last  preceding  elec- 
tion, instead  of  nominating  and  supporting  a 
complete  ticket,  embracing  candidates  for  con- 
gresHional,  state,  and  county  offices,  or  some 
candidates  for  such  offices,  so  as  to  make  a  sub- 
stantial test  of  its  relative  strength  against 
such  other  party,  indorsed  or  renominated  as 
Its  own  all  of  the  congressional,  state,  judi- 
cial, legislative,  and  county  candidates  of  the 
other  and  placed  on  its  ticket  candidates  differ- 
ing from  those  of  the  other,  only  for  President 
and  Vice  President  of  the  United  States  and 
electors,  it  cannot  be  considered  as  having  pre- 
vailed over  such  older  party,  in  such  election, 
within  the  meaning  of  said  statute,  even  though 
its  candidates  for  the  national  offices  received 
a  larger  vote  than  the  candidates  of  the  nlder 

Earty  for  the  same  offices  and  the  candidates 
aving    their   names   on    both   tickets   received 
more  votes  as  candidates  of  the  new  party  than 
were  cast  for  them  as  candidates  of  the  other. 
[Ed.    Note.— For   other  cas"-*.    see    Electirois, 
Cent  Dig.  S  46;   Dec.  Dig.  |  62.*] 


6.  Evidence  ({§  5,  11*)— Judicial  Nottck. 

Courts  take  judicial  notice  of  matters  of 
common  knowledge  and  current  history. 

[Ed.  Note.— For  other  cases,  see  EvidenSe, 
Cent  Dig.  fS  4.  15,  16;   Dec  Dig.  S|  5.  ll.*l 

Robinson  and  Williams,  JJ.,  dissenting. 

Proceedings  fn  mandamus  by  one  Bider 
against  the  County  Court  of  Braxton  Coun- 
ty, by  one  Harshbarger  against  the  County 
Court  of  Cabell  County,  and  by  one  Cordray 
against  the  County  Court  of  Marion  Coun- 
ty.   Writs  awarded. 

In  Blder  ▼.  Braxton  County  Court:  Alex 
Dulin,  of  Sutton,  and  H.  H.  Moss,  Jr.,  of 
Parkersburg,  for  petitioner.  James  B.  Cut- 
Up,  of  Sutton,  for  respondent 

In  Harshbarger  v.  Cabell  County  Court: 
F.  M.  Livezey,  F.  C.  Leftwlch,  and  B.  E. 
Williams,  all  of  Huntington,  and  Joseph  M. 
Sanders,  of  Bluefield,  for  petitioner.  J.  S. 
Marcum,  of  Huntington,  and  D.  J.  F.  Strotb- 
er,  of  Welch,  for  respondent 

In  Cordray  v.  Marlon  County  Court :  B.  F. 
Morgan  and  M.  E.  Morgan,  both  of  Fair- 
mo/it,  for  petitioner.  J.  B.  Sommerville,  of 
Wheeling,  for  respondent 

POFFENBARGEB,  J.  In  each  of  the  first 
two  proceedings,  the  chairman  of  the  Execu- 
tive Committee  of  the  Bepubllcan  party,  of 
the  county  and,  in  the  other,  all  the  mem- 
bers of  such  committees  are  the  relators; 
and  in  each  case,  the  prayer  of  the  petltloii 
Is  for  the  appointment  of  Republican  regis- 
trars In  the  county.  In  conformity  with  the 
provision  of  section  1  of  chapter  45  of  the 
Acts  of  1911,  serial  section  121  of  the  Cod4 
of  1913,  requiring  the  county  court  of  each 
county  to  appoint  two  competent  persons  as 
registrars  In  each  precinct  from  the  two 
political  parties  which,  at  the  last  preceding 
election,  polled  the  highest  nnmber  of  votes 
In  the  county  In  which  the  election  Is  to  be 
held ;  It  being  contended  that  in  each  of  the 
three  counties  in  question,  the  Republican 
party  was  one  of  such  parties,  and  it  bav- 
Ing  been  shown  that  the  county  courts  In 
said  counties  had  appointed,  as  registrars, 
members  of  the  Democratic  party  and  the 
Progressive  party  respectively,  denying  to  the 
Republican  party  its  alleged  status. 

In  each  of  these  counties,  there  was  a  full, 
complete,  and  regularly  nominated  Democrat- 
ic ticket  and  Republican  ticket  in  the  elec- 
tion held  in  the  year  of  1912,  carrying  can- 
didates for  President  and  Vice  President  of 
the  United  States  and  electors,  and  a  full 
state,  congressional,  judicial,  county,  and 
district  ticket  There  was  placed  upon  the 
ballot  likewise  a  full  and  complete  Progres- 
sive ticket  made  up  in  the  following  manner :  - 
For  President  and  Tlce  President  and  elec- 
toi6  the  candidates  were  different  front 
those  of  the  Republican  party  and  the  Dem- 
ocratic party,  but  for  state,  judicial,  county, 
and  district  oflflcers  the  candidates  were  the 
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same  as  those  on  Oie  Republican/ ticket,  so 
tliat  the  personnel  of  the  ProgresslTe  ticket 
differed  from  the  Republican  ticket  only  as 
to  the  candidates  for  President  and  Vice 
President  and  electors.  In  each  of  the  coun- 
ties, the  vote  cast  for  Progressive  electors 
was  greater  than  that  cast  for  Republican 
electors,  and  no  doubt  the  ballots  cast  show- 
ed the  use  of  more  Progressive  tickets  than 
Republican  tickets  in  the  election.  In  CabeU 
county,  the  votes  received  by  the  candidates 
whose  names  appeared  upon  both  the  Repub- 
lican and  Progressive  tickets  were  recorded 
separately,  the  former  being  only  about  1,750 
and  the  latter  about  3,050,  while  the  Demo- 
cratic vote  was  nearly  4,900.  This  method 
of  recordation  was  adopted  In  Marlon  coun- 
ty also,  and  there  the  candidates  for  state, 
congressional.  Judicial,  county,  and  district 
ofiScers  received,  upon  the  Republican  ticket, 
about  1,650  votes,  and,  upon  the  Progressive 
ticket,  about  2,250,  while  the  Democratic  vote 
was  about  4,700.  In  Braxton  county,  the 
record  does  not  show  any  distinction  between 
the  Republican  and  Progressive  votes  cast 
for  candidates  running  on  both  tickets,  but 
it  does  show  a  larger  vote  cast  for  the  Pro- 
gressive candidates  for  electors  than  the  Re- 
publican candidates  for  electors,  as  do  the 
records  of  the  votes  in  the  other  two  coun- 
ties. 

Much  of  the  argument  In  support  of  the 
petitions  for  the  writs  denies  the  existence. 
In  any  of  the  three  counties,  of  any  political 
party  known  as  a  Progressive  party,  and  af- 
firms the  existence  of  only  two  imi)ortant 
political  parties  in  the  election  of  1912,  the 
Republican  and  Democratic.  This  argument, 
however,  must  yield  to  the  plain  provision 
of  the  statute,  permitting  the  organization  of 
new  parties  by  petition,  as  analyzed  and 
applied  in  Morris  v.  Ballot  Commissioners, 
71  W.  Va.  180,  76  S.  B.  446,  and  Stewart  t. 
Ballot  Commissioners,  71  W.  Va.  246,  76  S. 
B.  448.  The  filing  of  a  petition  containing 
the  signatures  of  the  requisite  number  of 
voters  creates  a  new  party  In  this  state  or 
any  district  thereof  to  the  extent  of  en- 
abling it  to  have  a  ticket  or  the  names  of 
candidates  upon  tbe  ballot  As  the  Progres- 
sive party,  so  organized  for  the  election  of 
1912,  polled  more  than  3  per  cent,  of  the  en- 
tire vote  in  the  state  and  also  more  than  3 
per  cent  of  the  vote  In  each  of  the  three 
counties  to  which  these  controversies  relate. 
It  must  be  considered  not  only  a  political 
party  authorized  to  make  nominations,  but 
one  also  authorized  by  law  to  nominate  can- 
didates by  conventions  and  primary  elec- 
tions. 

[SI  This  Conclusion,  however,  does  not  cov- 
er the  more  vital  question,  whether  the  Pro- 
gressive party,  as  against  the  Republican 
party,  la  one  of  the  two  parties  polling  the 
highest  vote  in  the  election  of  1912.  There 
is  «  Progressive  party  and  a  Republican  par- 
ty and  both  participated  In   that  election. 


The  Democratic  party  also  participated  In  It 
and  its  leading  character  Is  admitted.  The 
other  two,  except  as  to  the  national  ticket 
supported  exactly  the  same  candidates  and. 
In  a  large  sense.  Jointly  opposed  the  Demo-  - 
cratlc  party.  Between  them,  there  was  no 
test  of  strength  except  as  to  the  national 
ticket  Obviously  It  was  only  a  partial  test 
As  regards  state,  congressional.  Judicial, 
county  and  district  offices,  there  was  not  the 
slightest  controversy  between  them.  A  Re- 
publican ticket  was  first  nominated  by  a  gen- 
eral primary  election,  except  the  candidates 
for  Judges  of  the  Supreme  Court,  who  were 
nominated  by  a  convention,  and  the  Progres- 
sives later  circulated  a  petition, '  renominat- 
ing or  Indorsing  the  same  candidates. 
Whether  In  matter  of  form,  it  was  a  renom- 
Inatlon  or  an  indorsement,  there  was  no 
substantial  contest  between  the  Republican 
and  Progressive  organizations  for  the  elec- 
tion of  these  officers.  Both  supported  the 
same  men  as  candidates  for  them.  Aside 
from  the  contest  for  the  presidency  and  vice 
presidency,  there  were  formally  two  tickets 
but  substantially  and  In  fact  only  one  srijp- 
ported  by  both  Progressives  and  Republicans. 
[3,  4,  8]  The  pleadings  in  these  actions 
show,  and  the  court  Judicially  knows,  as 
matter  of  common  knowledge  and  cnrroit 
history,  that  the  Progressive  movement  and 
organization  were,  in  their  inception,  a  pro- 
test against  the  action  of  the  Republican  Na- 
tional Convention  held  at  Chicago  In  the 
year  1912,  embracing  In  their  purpose  the 
election  to  the  presidency  of  a  losing  candi- 
date for  the  Republican  nomination  in  that 
convention.  In  order  to  get  his  name  on  the 
ballot  In  this  state,  It  was  necessary  to  use 
a  party  name  different  from  that  of  the  Re- 
publican party.  His  name  and  the  names  of 
his  candidates  for  electors  could  only  be 
placed  upon  the  ticket  nnder  some  party 
name  other  than  those  of  the  Republican, 
Democratic,  Prohibition,  and  Socialist  He 
bad  formerly  been  a  Republican,  as  had  also 
the  great  body  of  his  supporters  in  all  the 
counties  of  this  state.  If  his  name  could 
bave  been  gotten  upon  the  official  ballot  as  a 
Republican  candidate,  there  is  little  doubt 
that  it  would  have  been  placed  upon  It  under 
that  name  rather  than  a  new  one,  for  it  Is 
a  matter  of  common  knowledge  that  he  was 
considered,  by  many  of  his  supporters  as 
being  the  rightful  nominee  of  the  Republican 
party.  The  Republican  state  and  congres- 
sional district  conventions  sent  a  solid  Roose- 
velt delegation  to  the  Republican  National 
Convention.  After  these  delegates  bad  been 
selected  and  before  the  Na^onal  Convention 
had  assembled,  a  state-wide  primary  election 
was  held  tor  the  nomination  of  Republican 
candidates  for  state,  Judicial,  congressional, 
legislative,  and  county  candidates,  and,  as 
a  general  rule,  both  the  Taft  and  Roosevelt 
Republicans  participated  in  It  and  nominated 
the  ticket  subsequently  supported  by  the  Re- 
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publican  and  ProgreEudTe  organizations  in 
the '  general  election.  After  the  Republican 
National  Conyention  bad  adjourned,  a  Pro- 
gressive I^ational  Convention  was  held  in 
Chicago,  and  this  state  was  represented  in  it 
by  delegates  selected  in  some  way.  That 
convention  nominated  Roosevelt  and  John- 
son for  President  and  Vice  President,  and 
later  a  Pzogresaive  state  convention  was 
held  in  the  dty  of  Charleston,  made  up  of 
delegates  selected  la  some  irregular  man- 
ner. Inasmuch  as  the  Progressive  party 
could  not  then  under  our  statutes  nominate 
candidates  otherwise  than  by  petition,  the 
returns  of  the  last  preceding  election  not 
having  shown  the  existence  of  such  a  party, 
the  Charleston  convention  amounted  to  little 
more  than  a  mere  conference  of  the  sup- 
poi-ters  of  the  Progressive  candidates  for 
President  and  Vice  President.  It  adopted  a 
platform  of  principles  embodying  those  of 
the  Progressive  National  platform  adopted 
at  Chicago  and  perliaps  some  others.  One 
of  the  measures  evolved  by  that  convention 
or  conferaice  was  the  indorsement  or  re- 
nomination  of  the  Republican  ticket  nominat- 
ed in  the  state  convoitlon  and  the  state  pri- 
mary, but  it  was  necessary  to  do  that  by 
means  of  petitions  circulated  la  the  various 
oomtties  of  the  state. 

In  80  much  of  the  contest  for  the  presi- 
dency as  was  waged  in  this  state  the  Pro- 
gressive  vote  was  larger  than  the  Republican. 
Under  our  law,  the  Progressives  could  have 
placed  In  the  field  and  put  on  their  ticket, 
bearing  their  name  and  the  emblem  they 
used,  only  their  candidates  for  President  and 
Vice  President  and  electors.  In  other  words, 
they  could  have  run  an  independent  ticket 
under  a  party  name  and  emblem.  Had  they 
done  so,  it  is  hardly  likely  any  claim  of  pre- 
dominancy of  the  Progressive  party  over  the 
Republican  party  would  have  been  made,  in 
view  of  the  larger  vote  for  the  Independent 
candidate  than  that  received  by  the  regular 
one.  This  was  not  done,  but  the  situation 
In  the  election  of  1912  was  very  similar  to 
the  result  of  such  an  independent  candidacy. 
What  was  done  by  the  protesting .  Republi- 
cans In  that  election  was  exactly  what  the 
protesting  Democrats  did  in  the  election  of 
1806.  They  placed  Palmer,  and  Buckner  on 
a  ticket  denominated  the  National  Democrat- 
ic party,  or  something  similar  to  that,  to- 
gether with  a  set  of  candidates  for  electors 
and  all  the  regular  Democratic  state  and 
local  tickets.  As  to  everything  except  the 
presidency  and  vice  presidency,  the  Demo- 
cratic party  united.  On  that  issue  alone  it 
was  divided.  This  arrangement  was  made 
for  a  single  election  and,  after  that  election, 
nothing  more  was  heard  of  the  National 
Democratic  party.  This  historic  fact  forcibly 
reflects  the  character  of  the  Progressive  or- 
ganization in  the  election  of  1912.  Such  was 
Its  character  in  the  county  of  Braxton  as  is 
indicated  by  the  evidence  of  the  nonexistence 
of  any  substantial  Progressive  organiaatlan 


in  that  county  now.  It  is  further  illustrated 
in  the  county  of  Marlon  by  the  result  of  a 
special  election  held  in  that  county  in  the 
year  1913,  for  the  election  of  a  member  of 
Congress  to  fill  a  vacancy ;  in  which  the  Pro- 
gressive candidate  for  Congress  polled  only 
about  one-third  of  the  number  of  votes  that 
was  cast  for  him  on  the  same  ticket  in  1912, 
and  less  than  one-half  the  number  of  votes 
that  were  cast  for  the  Republican  candidate 
in  the  special  election  of  1913.  Neither  the 
peculiar  and  special  facts  in  the  Braxton 
and  Marion  county  .cases,  indicating  the  tem- 
porary character  of  the  Progressive  vote, 
nor  anything  similar  thereto,  was  disclosed 
in  the  Cabell  county  case^  but  the  conditions 
out  of  which  the  party  in  that  county  was 
bom  and  the  influences  which  brought  it 
Into  existence  were  the  same  as  those  oper- 
ative in  Braxton  and  Marion  counties.  They 
were  not  local  but  general  and  national  rath- 
er than  state,  as  has  been  already  Indicated. 
These  special  facts  confirm  and  verify  the 
general  view  of  a  partial,  and  not  a  real 
and  substantial,  test  of  strength  between  the 
two  parties,  and  show  the  alleged  predomi- 
nancy of  the  Progressive  party  was  formal 
and  apparent  only. 

The  purpose  of  the  statute  is  to  give  repre- 
sentation in  the  registration  of  the  voters  to 
the  two  leading  parties  in  the  election  about 
to  be  held,  for  it  requires  each  of  the  regis- 
trars to  take  an  oath  to  support  the  candi- 
dates of  the  party  on  whose  behalf  he  waa 
appointed.  Its  general  purpose  is  the  same 
as  that  of  section  7  of  chapter  3  of  the  Code 
requiring  similar  representation  on  the 
boards  of  election  commissioners,  as  con- 
strued and  applied  in  Hasson  v.  City  of  Ches- 
ter, 67  W.  Va.  278,  67  S.  K  731.  Both  pro- 
visions clearly  contemplate  permanent  and 
substantial  party  organizations.  They  as- 
sume the  maintenance  of  such  organizations 
for  at  least  two  years,  for  they  go  back  to 
the  results  of  the  last  preceding  election  for 
the  criterion  of  determination  of  relative  par- 
ty strength.  Both  were  ordained  by  the 
Legislature,  when  the  Republican  and  Demo- 
cratic parties  had  been  dominant  in  the  state 
and  in  all  the  counties  for  very  long  periods 
of  time,  and  when  there  was  no  Indication 
or  prospect  of  the  displacement  of  either  of 
them  by  any  third  party.  The  status  acquir- 
ed by  tbe  two  old  parties  having  been  deem- 
ed by  the  Legislature  to  be  of  sufficient  value 
to  warrant  legal  recognition,  intent  on  Its 
part  to  authorize  the  loss  of  such  status 
otherwise  than  by  a  substantial  and  fair  test 
of  strengrth  cannot  well  be  supposed. 

Though  the  statute  makes  the  result  of  the 
last  preceding  election  the  criterion  by  which 
to  ascertain  what  two  parties  are  entitled  to 
representation,  it  does  not  prescribe  any  rule 
for  determination  of  the  question  under  cir- 
cumstances such  as  are  shown  here;  where- 
fore the  court,  as  in  other  cases,  must  give 
the  statute  a  reasonable  and  Just  application. 
It  Is  easy  to  perceive  that,  In  the  case  of 
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three  parties  of  nearly  equal  strength,  some 
of  the  candidates  of  each  of  them  may  be 
elected,  and  also  that,  In  the  case  of  three 
Itartles,  two  of  which  are  generally  strong 
und  the  other  weak,  some  of  the  candidates 
of  the  weaker  organization  may  be  elected 
and  the  others  defeated.  For  such  cases,  the 
statute  prescribes  no  rule  for  determining  the 
question  of  domlnancy.  Here  we  have  an 
equally  anomalous  situation  in  the  result  of 
the  election  of  1912.  Only  a  single  group  of 
Progressive  candidates  ran  against  the  can- 
didates of  the  other  two  parties  for  the  same 
offices.  Its  candidates  for  all  the  other  of- 
fices and  the  candidates  of  the  Republican 
party  for  those  offices  were  the  same  men, 
and  it  is  clearly  obvious  that  many  Republi- 
cans desiring  to  vote  for  the  Progressive  can- 
didates for  President  and  Vice  President  used 
the  Progressive  ticket  as  a  mere  matter  of 
convenience.  To  have  used  the  Republican 
ticket  for  that  purpose  would  have  necessitat- 
ed the  transfer  of  the  Progressive  candi- 
dates for  President  and  Vice  President  and 
the  electors  onto  the  Republican  ticket  with 
the  attendant  danger  of  loss  of  votes  by 
spoliation  of  the  ballots.  The  ordinary  vot- 
er saw  no  real  or  practical  difference  be- 
tween a  vote  for  the  local  Republican  candi- 
dates on  the  Progressive  ticket  and  a  vote 
for  tbem  on  the  other,  and  there  could  not 
have  been  any  vigorous  contest  between  the 
two  organizations.  It  would  have  broken  up 
the  alliance  respecting  the  local  ticket  and 
occasioned  its  defeat. 

Our  conclusion  that  the  Republican  party 
is  entitled  to  representation  in  the  appolntr 
ment  of  registrars,  as  against  the  Progressive 
party,  in  all  of  the  three  counties,  is  in  con- 
formity with  the  general  principle  underly- 
ing the  decision  in  State  ex  rel.  r.  Wright, 
251  Mo.  325,  158  S.  W.  823,  that  the  leading 
political  party,  in  the  state  of  Missouri,  was 
the  leading  party  in  the  state  and  not  in  the 
nation,  and  that  the  statute  is  prima  facie 
confined  in  its  operations  to  those  within  its 
jurisdiction.  It  likewise  accords  with  the 
conclusion  of  a  common  pleas  court  of  Penn- 
sylvania as  reported  in  Elections  and  Reg- 
istry Acts,  In  re,  2  Brewat  138,  holding  as 
follows: 

"Where  a  party  elects  all  the  officers  bat  one, 
they  are  to  be  regarded  as  the  party  in  the  ma- 
jority in  their  division." 

It  also  coincides  with  the  idea  of  substan- 
tial justice  and  equity,  embodied  in  the  deci- 
sion of  the  New  York  court  in  Re  Manning, 
71  Hun,  236,  24  N.  Y.  Supp.  1039,  declaring 
a  Republican  and  a  Democratic  member  of 
an  election  board  in  collusion  against  the 
third  member,  also  a  Democrat,  were  the 
majority  of  the  board,  and  authorizing  the 
remaining  Democratic  member  to  appoint  the 
election  officers  for  his  party,  as  the  minority 
member.  In  that  case,  as  in  People  v.  Wheel- 
er, 18  Hnn,  640,  the  court  properly  subordi- 
nated matter  of  form  to  substance.  In  the 
latter  case,  an  appointing  board  endeavored 


to  deprive  one  wing  of  the  Democratic  party 
in  New  York  of  representation  in  the  boards 
of  election  on  account  of  its  refusal  to  sup- 
port the  nominee  of  the  party  for  Governor, 
and  the  court  held  that  the  board  was  bound 
to  give  that  element  of  the  party  representa- 
tion along  with  the  other,  its  refusal  to  sup- 
port a  single  nominee  of  the  party  not  being 
deemed  an  abandonment  of  the  party  prin- 
ciples or  organization. 

[1]  In  the  Manning  Case,  the  court  adopt- 
ed the  rule  of  interpretation  observed  by  tids 
court  in  Hasson  v.  City  of  Chester,  saying: 

"The  rule  is  well  settled  that  statutes  should 
receive  a  sensible  construction,  such  as  will 
carry  into  effect  the  Legislature  b  intention  and 
avoid  unjust  and  absurd  conclusions" — citing 
Trinity  Church  v.  United  States,  143  U.  a  457, 
12  Sup.  Ct.  511,  36  L.  Ed.  226:  People  v.  La- 
combs,  99  N.  Y.  43,  1  N.  E.  599. 

[2]  Observance  of  that  rule  in  the  appli- 
cation of  the  statutes  now  under  considera- 
tion, to  the  facta  herein  referred  to,  will 
work  out  just  and  equitable  results  In  Brax- 
ton and  Marion  counties,  and  any  other  inter- 
pretation thereof  would  produce  injustice 
and  absurdity.  Since  the  influences  whicb 
produced  the  results  in  those  two  counties 
were  general  in  their  nature  and  operative 
in  Cabell  county,  it  is  obvious  that  the  re- 
sults in  that  county  In  1912  afforded  no  sub- 
stantial evidence  of  the  loss  by  the  Republi- 
can party  of  its  former  status  as  one  of  the 
two  leading  parties.  As  against  an  organi- 
zation having  acquired  a  clear  and  firm  stat- 
us, a  new  party  claiming  to  have  destroyed 
such  status  or  to  have  acquired  the  position 
held  by  the  former  necessarily  carries  the 
burden  of  establishment  of  its  claim  as  an 
adverse  and  hostile  party. 

Upon  these  principles  and  conclusions,  per- 
emptory writs  were  awarded  in  all  three 
counties  according  to  the  prayers  of  the  pe- 
titlonera  therefor. 

ROBINSON  and  WILLIAMS,  JJ.,  dissent- 
ed and  ROBINSON,  J.,  reaerred  the  right 
to  file  a  dissenting  oplaloii. 

ROBINSON,  3.  (dlssentliig).  The  syliaboa 
of  the  majority -opinion  begins  by  speaking 
of  two  permissible  constructions  of  a  statute. 
To  my  mind  there  is  but  one  permissible  con- 
struction of  the  statute  involved  in  these 
cases.  That  statute  is  too  plain  for  any  other 
construction  than  that  plainly  breathed  by  its 
words.  It  establishes  the  standard  of  "equi- 
ty and  fairness"  which  the  Legislature  deemed 
light  Ttie  construction  plainly  imported  by 
Its  terms  leads  to  "no  nnjust  or  absurd  re- 
sults," bat  to  results  whldi  the  proper  law- 
makers considered  just 

That  courts  may  take  Judicial  notice  of 
matters  of  common  knowledge  and  current 
history,  as  is  asserted  by  the  majority,  all 
wUl  concede.  But  the  majority  opinion  for 
the  working  out  of  its  conclusions,  ignores 
the  plain  and  ordinarily  accepted  meaning  of 
the  statute  and  in  place  thereof  takes  Judldai 
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notice  of  some  things  by  no  means  of  common 
knowledge  and  current  history.  For  Instance, 
it  is  not  a  matter  of  common  knowledge  and 
current  history  that  the  Republican  party  In 
the  general  election  of  1912  received  a  larger 
number  of  votes  than  did  the  Progressive 
party.  On  the  other  hand,  it  has  all  along 
been  known  and  conceded  that  the  fact  was 
otherwise.  Nor  la  It  a  matter  of  common 
knowledge  and  current  history  that  those  who 
voted  the  Progressive  column  in  that  elec- 
tion were  so  largely  Republicans  as  to  make 
the  result  other  than  what  the  ballots  them- 
selves Indicated.  The  ballots  tell  the  result 
of  an  election.  Never  before  has  any  other 
criterion  been  recognized,  either  legally  or 
generally.  It  Is  no  doubt  true,  though  the 
fact  Is  not  judicially  established  in  these  pro- 
ceedings, that  Republicans  did  vote  the  Pro- 
gressive column  in  the  election  of  1012.  But 
how  many  Republicans  voted  it?  And  how 
do  we  know  the  sentiments  and  allegiance  of 
those  voting  the  Progressive  column  at  the 
time  they  voted  It,  other  than  by  their  choice 
of  that  column?  Did  the  Legislature  intend 
us  to  speculate  on  all  this  nearly  two  years 
after  the  voting?  Or  did  it  intend  us  to  take 
the  actual  returns  of  the  last  election  as  the 
declaration  of  the  number  that  made  up  the 
Progressive  party  strength  In  that  election? 
In  reason,  certainty,  and  fairness  it  intended 
the  election  returns  to  control.  Just  as  it  has 
stipulated  by  the  statute. 

The  majority  opinion,  bound  by  onr  de- 
cisions In  Morris  v.  Ballot  Com.,  71  W.  Va. 
180,  76  S.  E.  446,  and  Stewart  v.  Ballot  Com., 
71  W.  Va.  248,  76  S.  B.  448,  admits  the  exist- 
ence of  the  Progressive  party.  It  goes  fur- 
ther and  admits  that  the  Progressive  party 
in  the  election  of  1812  received  more  than 
three  per  cent  pt  the  votes  polled  in  the  state 
and  in  each  of  the  counties  of  Cabell,  Brax- 
ton, and  Marlon.  This  is  a  clear  admission 
that  the  Progressive  party  did  have  a  state 
ticket  and  did  have  county  tickets,  notwith- 
standing Its  glaring  inconsistency  with  the 
inference  to  be  observed  all  through  the  ma- 
jority writing  that  the  state  and  county  tick- 
ets on  the  Progressive  column  of  the  ballot 
were  so  much  of  right  and  title  to  the  Repub- 
lican party  tiiat  when  a  voter  voted  that  col- 
umn, he  did  not  vote  the  Progressive  ticket 
except  for  presidential  electors.  How  does 
the  majority  Judicially  know  that  the  Pro- 
gressive party  cast  three  per  cent  of  the  vote 
and  thereby  obtained  a  legal  status  to  nomi- 
nate by  conventions  and  primary  elections 
for  congressional,  state,  and  county  officers, 
except  by  the  election  returns?  If  the  elec- 
tion returns  may  be  looked  to  in  order  to  as- 
certain a  legal  status  for  a  method  of  nomi- 
nation why  may  they  not  be  looked  to  for  the 
purpose  of  ascertaining  the  legal  status  for 
the  right  to  have  registrars  and  other  elec- 
tion officers  appointed?  If  the  theory  of  the 
majority  that  there  was  no  rivalry  and  test 
between  the  Republican  party  and  the  Pro- 


gressive party  other  than  as  to  electors  for 
the  Presidency  is  sound,  how  can  It  figure  out 
that  there  was  rivalry  and  test  to  the  extent 
of  three  per  cent  of  the  vote?  If  the  Repub- 
lican tickets,  nominated  so  as  legally  to  have 
a  place  in  the  Progressive  column,  were  not 
the  tickets  of  the  Progressive  party,  it  would 
seem  that  the  Progressive  party  should  be 
conceded  no  votes  other  than  for  the  Presi- 
dency. Reference  to  all  this  is  made  simply 
to  show  how  the  speculation  which  the  ma- 
jority opinion  uses  for  finding  a  standard  for 
legal  status  runs  random.  The  fixed  and  cer- 
tain criterion  of  the  election  returns  which 
the  statute  directs  and  intends  ns  to  em- 
ploy should  not  be  substituted  for  any  such 
uncertain  method.  To  substitute  the  meas- 
ure prescribed  by  the  people  through  the  Leg- 
islature by  a  measure  of  the  court's  own 
making,  is  beyond  the  legitimate  province 
of  the  court  In  the  language  of  Lord  Bacon: 
"Judges  ought  to  remember  that  their  office 
is  Jus  dicers,  and  not  jus  dare;  to  interpret 
law,  and  not  to  make  law." 

It  may  be  true,  as  the  majority  opinion  in- 
fers, that  the  Progressive  party  is  not  as 
strong  now  as  it  was  In  the  election  of  1912. 
Certainly  there  Is  no  proof  before  us  on  that 
point  Nor  has  the  present  strength~of  the 
Progressive  party  anything  to  do  with  its 
right  to  the  appointment  of  registrars.-  "The 
temporary  character  of  the  Progressive  vote," 
as  the  majority  opinion  calls  It,  is  not  a  fac- 
tor. That  party  by  the  statute  may  point  to 
Its  vote  in  the  last  election  for  the  basis  of 
its  right  to  the  apiwlntment  of  registrars, 
whatever  Its  strength  may  be  at  present  In 
the  coming  election  It  may  lose  the  legal 
status  It  obtained  In  the  last  election,  but 
nntll  that  happens  the  status  it  acquired  in 
the  last  election  stands  for  the  test  of  its 
right 

The  majority  assert  that  the  courts  and  ad- 
ministrative bodies  in  the  inquiry  as  to  party 
status  are  not  limited  to  the  returns  of  the 
preceding  election.  In  other  words,  an  elec- 
tion contest  may  be  instituted  and  carried  ou 
two  years  after  the  returns  are  canvassed 
and  settled.  It  is  not  ordinarily  so.  No  one 
reasonably  can  believe  that  the  Legislature 
intended  such  an  anomalous  thing.  Certain 
it  is  that  the  statute  has  not  a  word  that  in- 
dicates in  the  slightest  degree  that  such  a 
thing  was  intended.  But  the  majority  do 
not  merely  stop  with  providing  for  such  a 
late  contest  of  an  election.  For  the  purpose 
of  such  contest,  they  establish  a  new  rule  of 
evidence.  And  the  rule  which  they  establish 
is  in  absolute  derogation  of  a  rule  of  the 
common  law  in  relation  to  proof.  We  have 
always  been  told  that  common  law  rules 
should  prevail  until  changed  by  statute.  Yet 
the  majority  say  that  a  new  political  party, 
though  prima  fade  entitled  by  the  returns  of 
an  election  to  a  leading  position  over  an  old 
party,  carries  the  burden  of  proof  of  its  as- 
cendency.   Ordinarily  the  rule  of  evidence  la 
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just  the  other  way.  What  word  of  the  stat^ 
ute  changes  it?  None.  Why  put  the  burden 
of  proof  on  the  party  which  has  a  prima  fade 
lead  by  the  election  returns?  It  is  not  so  in 
other  election  contests.  Nor  is  it  a  reason- 
able and  fair  mle.  It  Is  not  to  be  presumed 
that  the  lawmakers  intended  to  establish  it; 
certainly  they  would  have  said  so  if  they  did 
80  intend. 

That  there  was  no  substantial  test  of 
strength  between  the  Republican  and  the 
Progressive  parties  in  the  last  election  is  an- 
other theory  of  the  majority.  Tet  each  of 
these  parties  had  a  column  repr^enting  it 
on  the  official  ballot  That  the  Progressive 
party  had  such  a  column  on  the  ballot  is  full 
evidence  of  its  recognition  and  existence  as 
a  legal  entity.  By  its  column  on  the  ballot 
it  was  represented  in  the  election.  Those 
who  cast  their  votes  with  that  column,  cast 
tbdr  votes  with  the  Progressive  party. 
What  other  meaning  can  the  law  give  their 
act?  A  Republican  who  at  a  single  election 
votes  the  Democratic  column  casts  his  vote 
for  the  time  being'  with  the  Democratic  par- 
ty. The  latter  party  is  entitled  to  it  in  the 
returns  as  an  element  of  its  strength  and 
ascendency,  though  it  was  cast  by  a  Republi- 
can. Can  it  be  at  all  different  as  to  the  Pro- 
gressive party,  though  the  votes  cast  for  it 
may  have  been  largely  cast  by  Republicans? 
The  legal  entity  of  the  Progressive  party, 
represented  by  a  column  on  the  official  bal- 
lot which  the  law  gives  it,  has  ]ust  such 
strength  In  an  election  as  the  number  of 
votes  cast  through  the  column  which  repre- 
sents the  entity.  If  by  any  arrangement  or 
argument  it  is  fortunate  enough  to  have  its 
strength  enhanced  by  votes  from  members 
of  another  party,  it  is  certainly  entitled  to 
the  enhancement.  Has  it  not  always  been 
so  understood?  Wherein  did  the  Legislature 
indicate  that  this  common  understanAng 
was  not  to  conttnae  In  the  matter  of  compar- 
ing the  strength  of  one  party  with  that  of 
another?  Judge  Poffenbarger  himself  in 
writing  Peyton  r.  Holley,  78  S.  B.  666,  so 
understood  it 

That  the  candidates  on  the  Progressive 
column  were  the  same  as  those  on  the  Re- 
publican column  does  not  alter  the  case. 
There  is  no  law  against  men  being  the  nomi- 
nees of  two  political  parties  at  the  same  time. 
The  candidates  on  the  Progressive  column 
were  the  nominees  of  that  party,  represent- 
ing it  in  the  election  for  the  acquirement  of 
party  strength,  otherwise  their  names  could 
not  through  the  law  have  obtained  place  in 
the  column.  The  official  ballot  showed  that 
the  Progressive  party  had  legal  candidates 
representing  it  for  every  office  to  be  voted 
for.  The  strength  of  that  party  is  evidenced 
by  the  votes  cast  for  the  candidates  who  rep- 
resented it  by  their  names  on  the  ballot. 
Though  the  same  names  also  represented  the 
Republican  party  by  their  places  in  a  dis- 
tinct and  different  column,  yet  when  a  voter 
cbose  the  names  on  the  ballot  wherein  they 


legally  stood  for  the  Progressive  party,  and 
not  where  they  stood  as  r^resentlng  the  Re- 
publican party,  he  gave  strength  to  the  Pro- 
gressive party  because  he  voted  for  the  can- 
didates legally  representing  It  That  there 
was  a  clear  cut  test  of  strength  between  the 
two  parties  is  quite  as  certain  as  if  the 
names  of  the  candidates  on  tlie  two  tickets 
had  l>een  different  The  names  were  only 
the  same  as  individuals;  they  were  different 
as  to  party  representation. 

For  a  moment  let  us  look  to  the  words  of 
the  statute  for  Teriflciitlan  of  their  plain 
meaning.  It  says  that  the  county  court  of 
each  county  in  this  state  shall  "appoint  for 
each  voting  precinct  in  their  county,  two 
competent  persons  as  registrars,  one  each 
from  the  political  parties  which  at  the  last 
preceding  election  cast  the  highest  number 
of  votes,  in  the  county  in  which  the  election 
U  to  be  held."  Code  1913,  c.  3,  f  88al  (sec. 
121).  How  is  the  county  court  to  say  what 
parties  cast  the  highest  number  of  votes  in 
the  county  at  the  last  preceding  election? 
Certainly  by  the  returns  of  that  election. 
Under  the  law,  it  canvassed  the  returns  of 
the  last  preceding  election.  By  its  canvass- 
ing it  knows  which  of  the  parties  received 
the  highest  number  of  votes.  Clearly  to 
those  returns  the  statute  means  for  it  to 
turn.  Turning  there  it  can  tell  definitely  and 
certainly  what  the  strength  of  each  party  is; 
turning  elsewhere  it  can  only  wander  into 
fields  of  uncertainty  and  party  bias.  Are  we 
to  assume  that  the  Legislature  meant  the 
wide  range  of  the  latter  and  not  the  fixed 
standard  of  the  former?  We  must  give  to 
our  lawmakers  better  presumption  than  that 
they  intended  uncertainty  and  opportunity 
for  partiality,  as  against  certainty  by  an  as- 
certained and  fixed  standard  of  fairness.  The 
election  returns  in  the  cpunties  involved  in 
these  proceedings,  In  the  election  of  1912, 
showed  that  the  Progressive  party  acquired  a 
lead  over  the  Republican  party,  by  votes  for 
the  nominees  legally  representing  it  on  the 
official  ballot  Why  deny  it  what  it  legally 
acquired?  Right  wrongs  no  man.  The  door 
which  the  decision  of  the  majority  opens  lets 
in  for  the  future  partisan  unsettling  of  elec- 
tion returns  long  after  they  have  been  can- 
vassed and  are  supposed  to  be  settled. 

While  I  concurred  in  awarding  the  writ  of 
mandamus  in  the  Marion  county  case,  it  was 
certainly  not  because  of  any  view  expressed 
in  the  majority  opinion.  In  that  county  the 
last  preceding  election  was  not  the  election 
of  1912,  but  the  congressional  electlcm  held 
in  1913  for  the  first  dUtrlct  In  the  latter 
election  the  Republican  party  recovered  in 
that  county  the  leading  status  which  it  had 
lost  in  the  election  of  1912  and  Is  entitled  to 
the  appointment  of  registrars  under  the 
terms  of  the  statute.  This  statute  as  to  the 
appointment  of  registrars  says  the  highest 
number  of  votes  in  the  county,  at  the  Uut 
preceding  election.  It  localizes  the  territory 
for  the  determination  of  the  party  strength, 
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and  looks  only  to  tbe  stiengtb  of  a  part/ 
In  the  county.  That  would  seem  to  account 
for  ita  not  using  the  word  "general"  before 
the  word  election.  The  Legislature  most  evi- 
dently meant  ta  this  instance  the  highest 
number  of  rotes  at  the  last  preceding  elec- 
tion covering  the  county.  A  congressional 
election  is  such  an  election.  It  Is  a  fair  test 
of  county  party  strength.  In  any  event  the 
lawmakers  saw  fit  to  make  this  statute  un- 
questionably of  different  import  from  that  of 
the  sections  relating  to  the  appointment  of 
challengers  and  ballot  commissioners,  where 
the  party  strength  in  the  state  at  the  last 
preceding  general  election  is  made  the  test. 
They  saw  fit  to  make  a  local  test  for  the  ap- 
];)ointment  of  registrars  like  that  which  they 
made  by  the  section  for  the  appointment  of 
precinct  election  commissioners.  They  deem- 
ed county  test  proper  for  the  appointment  of 
registrars,  and  a  magisterial  district  test 
proper  for  the  appointment  of  precinct  elec- 
tion commissioners.  We  should  take  the  or- 
dinary Import  of  the  words  used  by  the  law- 
makers and  follow  the  same  accor^ngly. 

Some  cases  from  other  Jarisdictions  are 
referred  to  in  the  majority  opinion.  To  any 
discriminating  reader  of  those  cases,  it  is 
submitted  that  they  lend  no  justification  to 
the  majority's  conclusions. 

WILLIAMS,  3.  I  concur  in  the  foregoing 
dissenting  opinion  of  Judge  ROBINSON. 


(74  w.  V«.  «78) 
WILHBLM 


A  I. 


PARKERSBURQ,  M. 
RY.  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept.  15,  1914.) 

(fiylZa&ut  by  the  Court.) 

1.  Triai.    (I  252*)— ABSTatCT  Ikbtbuotions. 

Though  ordinarily  not  erroneous,  warrant- 
ing reversal,  an  instruction  should  not  state  ab- 
stract legal  piopositlonB,  unless  it  contains  di- 
rection for  proper  application  thereof  to  the 
facts  of  the  concrete  case. 

FEd.  Note.— For  other  cases  see  Trial,  Cent. 
Dig.  §S  605,  596-612;  Dec.  Dig.  {  252.*] 

2.  TBtAL    ({    260*)— iRBTBUOnoifB— PiXADino 
AND   PBOOF. 

Nor  stioald  an  instmction  be  given  in  any 
case  without  averment  and  proof  upon  which 
to  base  it. 

p:d.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  H  684-586;   Dee.  Dig.  {  260.*] 

S.  TBIAI.  (i  250*)— iNBTEUCnONS  —  Applioa- 
BIUTT— JKVinEHCK. 

Without  proof  of  incompetency,  and  under 
an  averment  that  a  common  carrier  must  "use 
due  and  proper  care  and  skill  about  carrying" 
passengers  and  charging  a  breach  of  such  duty, 
an  instruction  based  thereon,  saying  defend- 
ant's duty  required  employment  of  competent 
servants  m  the  conduct  of  its  business,  is  er- 
roneous. Nor  is  it  justified  by  the  additional 
complaint  that,  without  any  just  cause  or  ex- 
cuse therefor,  the  employe,  a  conductor,  "vio- 
lently and  forcibly  grasped  and  injured  plain- 
tlfl,  then  a  passenger  on  defendant's  car. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  584-586;   Dec.  Dig.  (  260.*] 


4.  DAICAOES    (I  216*)— iKSTBnCnONS— IlfTAD- 

mo  Pbovincb  or  Jubt— EjZKia>i.ABT  Dah- 

AOKS— Cabbiebs. 

An  instruction,  saying  that  if  the  jury  be- 
lieve from  the  evidence  tne  servant's  act  was 
"malicious,  wanton,  willful,  or  reckless,  then, 
in  addition  to  the  actual  damages"  plaintiS 
"suffered  for  which  she  may  be  entitled  to  re- 
cover, the  defendant  ia  liable  for  exemplary 
or  punitive  damages,"  is  prejudicial,  and  there- 
fore erroneous,  as  an  infringement  upon  the  dis- 
cretionary right  vested  in  juries  to  award  or 
refuse  exemplary  damages  or  "smart  money." 

[Eid.  Note. — For  other  cases,  see  Damages. 
Cent  Dig.  U  54»-647 ;   Dec.  Dig.  |  215.*] 

5.  Tbiai,  (I  262*)— iNSTBUonoifs— CoinroBic- 

ITT  TO   BVIDXNCE. 

Though  for  the  purpose  of  ejecting  plain- 
tiff's  husband  the  servant  may  have  used  more 
force  than  was  reasonably  necessary  in  caus- 
ing plaintiff  to  change  her  position  on  the  car, 
but  ne  did  not  attempt  to  strike  or  beat  her,  an 
instruction,  directing  a  finding  for  plaintiff, 
based  upon  the  jury's  belief,  from  the  evidence, 
that  the  servant  "did  strike,  assault,  beat,  or 
mistreat  her,"  will  be  deemed  erroneous,  be- 
cause of  its  apparent  tendency  to  create  prej- 
udice against  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  n  505.  59&-«12 :   Dec.  Dig.  f  252.*] 

6.  Cabbibbs  (I  283*)— Ejection  or  Pabsxno- 
EB— ToBTiouB  Acts  or  Sbbvakt— Liabilitt 
OF  Cabbikb. 

The  authority  conferred  by  section  81,  c 
145,  Code  1913  (section  5233)  does  not  relieve 
the  master  from  liability  for  the  tortious  acts 
of  the  servant  while  engaged  in  actual  discharge 
of  official  functions. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  U19-1124,  1140, 1141;  Dec.  Dig. 
I  283.*] 

7.  Cabbiebs  (I  800*)— Ejxcxioh  of  Passkno- 
XB— Right. 

The  right  of  ejection  authorized  by  such 
statute  is  not  dependent  upon  the  personal 
safety  or  reasonable  comfort  or  convenience  of 
other  passengers,  and  an  instruction  so  limit- 
ing it  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  1443,  1444;  Dec  Dig.  i  360.*] 

8.  CiABBiBBS    (S   381*)  —  Ejxohor    or   Pas- 

SKRaXB— EVIDSNCK. 

Upon  the  right  of  ejection  of  passengers 
for  disorderly  conduct,  it  is  not  improper  to 
show  complaint  of  such  conduct  by  fellow  pas- 
sengers. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1478-1476,  147^1482;  Dec  Dig. 
9  381.*] 

(Additional  ByUabvt  by  Bditorial  Btaif.) 

0.  WoBDS  AND  Phrases— "LiABLit." 

"Liable"  means  bound  or  obliged  in  law 
or  equity;  responsible,  answerable,  or  compel- 
lable to  make  satisfaction,  compensation,  or 
restitution ;  obligated :  accountable  for  or 
chargeable  with,  as  liable  for  money. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Liable.] 

Error  to  Circuit  Court,  Wood  County. 

Action  by  Elizabeth  C.  Wilhelm  against  the 
Parkersburg,  Marietta  &  Interurban  Railway 
Company.  Judgment  for  plalntifF,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 


•For  other  cues  see  same  topio  and  lectioa  NUUB£K  In  Dec.  Olg.  &  Aic.  Dig.  Kay-No.  Series  *  Rep'r  Indsxe* 
82  S.E.-69 
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Kreps  &  Russell  &  Hitestaew,  of  Parkers- 
burg,  for  plaintiff  in  error.  J.  W.  Vandervort 
and  R.  E.  Bills,  both  of  Parkersburg,  for  de- 
fendant in  error. 

LYNCH,  J.  The  plalutifF  and  her  husband 
were  at  the  time  of  the  injury  for  which  she 
brought  this  action,  passengers  on  a  street 
car  line  operated  by  the  defendant  company. 
They  occupied  the  same  seat,  she  that  part 
next  to  the  aisle.  To  facilitate  the  ejection 
of  the  husband,  who,  it  said,  was  intoxicated 
and  disorderly,  the  conductor  removed,  or 
endeavored  to  remove,  plaintiff  to  another 
seat  in  the  car.  Whether  he  thereby  Inflicted 
any  injury,  or  whether  bis  treatment  of 
plaintiff  was  unnecessarily  forcible  and  vio- 
lent, are  questions  as  to  which  the  evidence  is 
In  irreconcilable  conflict  Her  intimate 
friends  and  companions,  then  also  passengers 
on  the  car,  describe  his  action  as  both  harsh 
and  violent;  others,  less  partisan  and  whose 
opportunity  to  observe  was  equally  as  good, 
testify  to  the  contrary. 

[1]  While  defendant  relies  for  reversal  of 
the  judgment  against  it,  on  several  assign- 
ments of  error,  those  challenging  rulings  on 
instructions  require  most  consideration.  It 
contends  plaintiff's  instructions  1  to  9,  inclu- 
sive, were  erroneous.  By  number  1  the  jury 
were  told,  "as  a  matter  of  law",  without  any 
direction  how  to  apply  it,  "that  it  is  the  duty 
of  a  railway  company  to  use  the  highest  de- 
gree of  care  and  caution  for  the  safety  and 
security  of  passengers,  while  being  transport- 
ed." That,  of  course,  is,  as  the  Instruction 
says,  "a  matter  of  law"  binding  on  all  pas- 
senger carriers.  But  it  Is  a  mere  abstract 
legal  proposition,  which  the  jury,  without 
any  aid  or  direction,  was  to  interpret  and  ap- 
ply. Such  instructions  afford  the  jury  an  op- 
portunity to  draw  erroneous  conclusions,  and 
to  misapply  the  propositions  announced  to 
the  facts  of  the  case  on  trial.  Repeatedly 
this  court  has  criticised  instructions  of  this 
character.  Our  reports  are  full  of  such  criti- 
cisms. We  cite  the  following  only:  Fisher  v. 
Railway  Co.,  39  W.  Va.  373,  19  S.  B.  578,  23 
L.  R.  A.  758 ;  Webb  v.  Packet  Co.,  43  W.  Va. 
800,  29  S.  E.  519 ;  Parker  v.  Association,  55 
W.  Va.  134,  46  S.  B.  811 ;  Oil  Co.  v.  Bartlett, 
62  W.  Va.  700,  59  S.  B.  634;  Squllache  v. 
Coal  &  Coke  Co.,  64  W.  Va.  337,  62  S.  B.  446. 

But,  while  defendant  was  required  to  use 
a  high  degree  of  care  for  plaintiff's  safety 
while  in  its  custody  as  a  passenger,  an  equal- 
ly imperative  duty  devolved  on  it  to  preserve 
order  and  decorum  on  the  car.  For  this  pur- 
pose the  statute  (section  31,  c.  145,  Code  1913 
[section  6233])  has  conferred  upon  the  officers 
of  common  carriers  "all  the  powers  of  con- 
servators of  the  peace,"  and  who  as  such  may 
eject — and  for  that  purpose  employ  all  the 
force  reasonably  necessary — all  persons, 
whether  passengers  or  not,  who  are  guilty  of 
riotous  or  disorderly  conduct;  and  not  only 
those  thus  offending,  but  also  those  who  un- 
lawfully Intervene  to  prevent  the  perform- 


ance of  this  statutory  duty.  So  tbat  It,  aa 
the  testimony  tended  to  show,  plaintiff's  hus- 
band was  Intoxicated  and  disorderly,  the  con- 
ductor had  ample  authority  to  remove  him, 
and  to  this  end  to  cause  plaintiff  to  change 
her  position  in  the  car,  provided  only  that  he 
exercised  no  more  force  than  was  reasonably 
necessary  to  effect  the  husband's  ejection. 
Under  these  conditions,  defendant's  duty  did 
not  require  it  to  convey  any  disorderly  or 
riotous  passenger  to  his  destination,  though 
in  other  respects  the  passenger  may  hare 
complied  with  all  essential  requirements  of 
the  contract  of  transportation.  While  it  is 
true  defendant's  instruction  No.  4  advised  the 
Jury  of  the  conductor's  authority  under  the 
statute  to  eject  the  husband,  that  did  not 
prevent  a  misconception  of  the  unconditional 
and  unexplained  legal  proposition  announced 
in  plaintiff's  instruction. 

[3]  Again,  the  Jury  was  told,  by  plalntUTs 
instruction  No.  2,  that  it  was  the  duty  of  the 
company  to  employ  competent  and  prudent 
servants,  and,  so  far  as  possible,  to  protect 
passengers  on  its  cars  from  unlawful  as- 
saults, not  only  by  other  passengers  but  by 
its  servants.  While  this  instruction  is  also 
amenable  to  the  same  criticism  as  the  first, 
being  merely  abstract,  there  was  neither 
pleading  nor  proof  warranting  it  The  decla- 
ration contained  no  explicit  charge  of  du^ 
devolving  on  defendant  in  the  employment  of 
its  agents  or  servants,  nor  the  breach  of  such 
duty,  and  the  record  Is  void  of  any  direct 
evidence  of  their  incompetency.  The  only 
averments  urged  by  plaintiff  as  sufficient  to 
sustain  the  Instruction  is  the  charge  in  both 
counts  that  defendant's  duty  required  it  "to 
use  due  and  proper  care  and  skill  in  and 
about  carrying  the  plaintiff,"  and  its  failure 
to  use  such  care  and  skill,  with  the  farther 
averment  that  the  conductor  "without  any 
just  cause  or  excuse  violently  and  forcibly 
grasped  the  said  plaintiff  •  •  «  and 
threw  her  with  great  force  against  a  seat  on 
the  opposite  side  of  the  car,"  whereby  "she 
was  greatly  bruised,  wounded,  and  injured. " 
These  averments  do  not  raise  an  issue  as  to 
the  conductor's  competency,  nor  give  notice 
of  a  challenge  of  his  qualification  as  defend- 
ant's representative;  and,  if  they  did  raise 
such  issue  and  impart  such  notice,  there  is  no 
proof  of  any  lack  of  competency  on  his  part, 
unless  we  are  to  infer  it  from  the  manner  In 
which  he  exercised  his  official  functions — an 
Inference  not  justified  by  any  competent  au- 
thority. Plaintiff  can  recover  only  upon 
proof  showing  a  breach  of  the  master's  duty 
In  the  employment  of  competent  servants. 
Straw  Board  Co.  v.  Smith,  94  Md.  19,  ^  AtL 
414;  Shaw  V.  HoUenback,  55  S.  W.  686.  21 
Ky.  Law  Rep.  1561. 

[2]  The  issue  here,  however,  was  not  as  to 
the  conductor's  competency,  but  rather  as  to 
his  tortious  conduct  towards  plaintiff,  and 
the  probable  effect  of  the  Instruction  was  to 
divert  the  attention  of  the  Jury  from  the  real 
issue.    An  instruction  on  a  theory  not  pre- 
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seated  by  the  pleadings  or  supported  bj  the 
evidence  la  erroneous.  Kunst  v.  Grafton,  67 
W.  Va.  20,  67  S.  B.  74,  26  L.  R.  A.  (N.  S.) 
1201 ;  Henry  v.  Da^ds,  7  W.  Va.  715 ;  Barber 
V.  Insurance  Oo^  16  W.  Va.  658,  37  Am.  Rep. 
800;  Jenkins  v.  Railroad  Co.,  61  W.  Va.  507. 
67  &  E.  48,  49  L.  R.  A.  (N.  S.)  1166,  11  Ann. 
CJas.  967;  Levy  v.  Insurance  Co.,  58  W.  Va. 
546,  52  S.  B.  449;  RaUroad  Co.  v.  Forgey, 
105  Va.  699,  54  S.  E.  477;  RaUroad  Co.  v. 
Lee,  106  Va.  32,  55  S.  B.  1. 

16]  Plaintiff's  Instructions  3  and  4  told  the 
Jury  that  if  they  believed  from  the  evidence 
the  conductor,  while  in  the  discharge  of  hla 
duties,  "without  cause,  excuse,  or  provoca- 
tion, did  strike,  assault,  beat,  or  mistreat  the 
plaintiff"  while  a  passenger,  by  reason  where- 
of she  was  injured,  they  should  return  a  ver- 
dict In  her  favor.  These  instructions  con- 
tained terms  and  phrases  the  tendency  of 
which  evidently  was  to  excite  an  undue  prej- 
udice against  the  conductor  and  his  employer. 
For,  while  some  of  the  witnesses  called  by 
plaintiff  testified  that  the  conductor  forcibly 
"grasped"  and  violently  threw  her  across  the 
aisle,  not  even  the  most  partisan  of  them  ap- 
peared willing  to  say  the  conductor  "^id 
strike  or  beat"  her.  The  use  of  these  terms 
In  consecutive  instructions,  under  the  circum- 
stances of  this  case,  may  have  unduly  Inflam- 
ed the  minds  of  the  jury ;  and,  besides,  such 
use  was  not,  as  noted,  authorized  by  the  tes- 
timony. Instructions  should  not  give  undue 
emphasis  to  particular  facts  of  any  case. 
These  instructions  likely  had  that  effect. 

No  serious  objection  is  urged  against  plain- 
tifTs  instruction  No.  5 ;  and  we  perceive  none, 
except  in  so  far  as  it  relates  to  plaintiff's  re- 
covery "for  the  loss  she  has  incurred  of  fu- 
ture separate  earnings  or  business,"  on  which 
the  proof  may  be  more  conclusive  on  the  new 
trial  which  we  must  award  by  reason  of  oth- 
er instructions  discussed. 

[4]  To  say  to  the  jury,  as  did  plaintiff's 
sixth  instruction,  that  If  they  found  from  the 
evidence  plaintiff,  without  fault  on  her  part, 
was  seized  by  the  conductor  and  forcibly 
thrown  against  the  end  of  the  seat  and  injur- 
ed, and  that  his  act  "was  malicious,  wanton, 
willful,  or  reckless,  then,  in  addition  to  the  ac- 
tual damages  she  suffered  for  which  she  may 
be  entitled  to  recover,  the  defendant  is  liable 
for  exemplary  or  punitive  damages"  we  think 
was  manifestly  erroneous.  First,  the  juxta- 
position of  the  phrases  "she  may  be  entitled" 
and  "the  defendant  is  liable,"  as  used  In  the 
instruction,  would,  and  perhaps  did,  tend  to 
lead  the  minds  of  the  jury  to  the  conviction 
that  plaintiff's  right  to  compensatory  damag- 
es and  defendant's  liability  for  punitive  dam- 
ages were  so  interdependent  that  both  or  nei- 
ther ought  to  be  included  in  their  verdict. 
But  secondly  and  clearly,  we  think  the  use  of 
the  word  "liable"  renders  the  instruction 
plainly  objectionable. 

[I]  As  defined  by  Webster  and  by  Ander- 
son's and  Black's  law  dictionaries,  "liable" 
D<«ans  "bound  or  obliged  In  law  or  equity" ; 


"responsible,  answerabia,  or  .compellable  to 
make  satisfaction,  compensation,  or  restitu- 
Ooft";  "obligated";  "accountable  for  or 
chargeable  with,"  "as  liable  for  money." 
Substituting  any  one  or  more  of  these  equiva- 
lent terms  in  lieu  of  "liable,"  the  instruction 
In  effect  told  the  jury  that,  in  addition  to  the 
compensatory  damages  to  which  plaintiff 
might  be  entitled,  the  defendant  was  bound 
in  law  or  compellable  to  make  restitution, 
satisfaction,  compensation,  or  obligated, 
chargeable  with  or  accountable  for  exemplary 
or  punitive  damages,  when,  as  a  general  rule, 
the  allowance  of  damages  of  the  character  so 
designated  is  not  a  matter  of  legal  right  or 
liability,  but  merely  discretionary  with  the 
jury.  Fink  v.  Thomas,  66  W,  Va.  487,  492, 
66  S.  B.  650,  19  Ann.  Cas.  671.  A  discretion 
with  which  the  courts  may  not  interfere,  even 
upon  a  motion  for  a  new  trial,  except  where 
the  allowance  is  clearly  excessive.  Jopling  v. 
Improvement  Co.,  70  W.  Va.  670,  74  S.  B.  943 ; 
Pennington  v.  GlUaspie,  66  W.  Va.  643,  66 
S.  E.  1009;    Carpenter  v.  Hyman,  67  W.  Va. 

4,  66  S.  E.  1078,  20  Ann.  Cas.  1310;  Shiree  t. 
Boggess,  77  S.  B.  643 ;  Claiborne  v.  Arrington, 
46  W.  Va.  366,  33  S.  B.  262;  Hawk  v.  Ridg- 
way,  33  111.  473;  Railway  Co.  v.  Rector,  104 
lU.  296;  Sheik  v.  Hobson,  64  Iowa,  146,  19 
N.  W.  875 ;  Thill  v.  Pohlman,  76  Iowa,  638, 
41  N.  W.  385. 

[6]  But  we  do  not  concur  in  the  view,  urg- 
ed by  defendant,  that  exemplary  damages 
may  not  in  any  event  be  awarded  plaintiff 
should  the  conduct  of  Its  officer  appear  to 
have  been  malicious,  wanton,  willful,  or  reck- 
less. He  was  Its  representative  in  control  of 
its  car,  charged  with  the  duty  of  preserving 
order  and  enforcing  its  rules  and  regulations, 
and  clothed  even  with  the  powers  of  a  con- 
servator of  the  peace.  If  his  conduct  was 
wanton,  willful,  or  malicious,  he  was  at  the 
time  acting  clearly  within  the  scope  of  his 
authority  as  defendant's  agent  Gllllngham 
V.  Railroad  Co.,  35  W.  Va.  603,  14  S.  E.  243, 
14  L.  R.  A.  798,  29  Am.  St  Rep.  827. 

"A  master  is  responsible  for  the  torts  of  his 
servant  done  with  a  view  to  the  furtherance  of 
the  master's  business,  whether  the  same  be  done 
negligently,  wantonly,  or  willfully,  but  within 
the  scope  of  his  employment."  14  Am.  &  Bng. 
Ehc.  Law,  817. 

In  Ricketts  v.  Railway  Co.,  33  W.  Va.  433, 10 

5.  E.  801,  7  L.  R.  A.  354,  25  Am.  St  Rep.  901, 
relied  on  by  defendant,  the  assault  was  made 
on  a  passenger  by  a  subordinate,  a  brake- 
man,  while  not  engaged  in  the  discharge  of 
his  regular  duties  and  employment  Nor  does 
the  authority  conferred  by  section  31,  c.  146, 
Code,  relieve  the  carrier  from  liability  tor 
the  wrongful  acts  of  its  authorized  agents 
while  engaged  In  the  proper  performance  of 
their  official  functions.  Gllllngham  v.  Rail- 
road Co.,  supra. 

[7]  Viewed  In  the  light  of  the  testimony, 
we  perceive  no  error  In  plaintiff's  instruc- 
tions 7  and  8 ;  nor  docs  defendant  point  out 
any  objection  thereto,  except  that  part  of  7 
relating  to  permanent  injurlea,  of  which  It 
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dalms  there  Is  want  of  proof.  But  we  think 
the  proof  Buffldently  warranted  the  giving  of 
the  Instruction.  Nor  do  we  perceive  in  what 
respect  defendant  was  prejndlced  by  the 
court's  modification  of  defendant's  instruc- 
tion 2,  which,  as  requested,  omitted  to  In- 
clude all  the  evidence  Introduced  in  deter- 
mining whether  the  "evidence  In  plaintiff's 
favor  outweighs  or  overbears  in  some  degree 
the  weight  of  the  evidence  in  favor  of  de- 
fendant," in  which  respect  the  instruction 
was  rightly  amended.  But  we  think  that 
part  of  instruction  4  (as  amended)  which 
makes  the  right  of  ejection  for  disorderly 
conduct  to  depend  solely  on  the  safety  of 
other  passengers,  or  interference  "with  their 
reasonable  comfort  or  convenience,"  is  an 
unwarranted  limitation  of  the  power  of  re- 
movaL  A  passenger's  conduct  may  warrant 
tia  removal,  though  neither  the  personal 
safety  nor  the  reasonable  conveniraice  or 
comfort  of  other  passengers  be  disturbed ; 
and  his  conduct  may  not  warrant  his  ejection 
though  it  may  grievously  annoy  the  super- 
aensltive.  If  this  restriction  is  to  prevail, 
what  procedure  must  the  conductor  adopt  to 
determine  whether  the  safety  of  his  passen- 
gers la  endangered  or  their  comfort  or  con- 
venience disturbed?  Shall  he  ascertain  by  in- 
quiry, and  be  governed  by  a  majority  vote  of 
his  passengers.  Including  those  charged  with 
disorderly  conduct?  The  rule  stated  In  the 
Instruction  as  amended  is  Inherently  vldous 
and  in  contravention  of  the  statute  cited.  We 
think  the  instruction  should  have  been  given 
without  amendment,  because  it  fully  and 
properly  stated  the  law  on  the  subject. 

Defendant's  instruction  8,  without  the  add- 
ed amendment,  did  not  correctly  proi>ound  the 
law  upon  the  question  of  defendant's  liability 
for  the  acts  of  its  agents  performed  within 
the  scope  of  their  employment  Its  instruc- 
tion 11  was  properly  amended;  and  instruc- 
tion 13  was,  for  reasons  stated  as  to  number 
8,  erroneous,  both  before  and  after  amend- 
ment. The  statute  authorizes  ejection  of  a 
person,  whether  a  passenger  or  not,  who  "be- 
haves in  a  riotous  or  disorderly  manner." 

[I]  The  only  substantial  objection  to  the 
interrogatories  propounded  to  Goldle  Palmer 
on  rebuttal,  and  Introduced  by  the  statement 
that  Mr.  Mills  (the  conductor)  "has  testified  in 
this  case  that  Mrs.  Wllhelm  placed  her  hand 
over  her  husband's  mouth  and  told  him  to 
keep  quiet,"  is  the  request  to  "state  whether 
or  not  that  is  true  or  false."  The  witness  is 
thus  invited  to  say  whether  Mills  testified 
to  a  falsehood  or  to  the  truth,  a  direct  an- 
swer to  which  she  sklUfully  evaded,  as  any 
other  reasonable  witness  would  do,  and  by 
her  answer  said:  "I  never  saw  her  put  her 
band  over  his  mouth."  The  other  questions 
of  like  character  were  propounded  to  her,  to 
none  of  which  did  she  say  he  testified  falsely. 
Apart  from  the  form  of  the  interrogatories, 
we  see  no  objection  to  the  testimony,  nor  to 
the  time  of  its  Introduction;    and  the  cau- 


tious answers  thereto  did  not  prejudice  de- 
fendant 

But,  in  view  of  the  modification  of  defend- 
ant's instruction  upon  the  conductor's  right 
of  ejection  for  disorderly  behavior,  it  is  dif- 
ficult to  understand  the  reason  for  the  court's 
rejection  of  the  testimony  offered  by  defend- 
ant to  show  complaint  by  a  passenger  based 
on  Wllhelm's  disorderly  behavior.  For  if  the 
exercise  of  such  right  rests  only  upon  the  an- 
noyance or  safety  of  other  passengers,  it  was 
competent  to  prove  some  one  or  more  pas- 
sengers complained.  That  plaintiff  or  her 
husband  did  not  hear  the  conversation  did 
not  render  proof  of  it  incompetent  We  think 
the  evidence  was  improperly  rejected,  be- 
cause, to  that  extent,  a  favorable  coloring 
was  given  to  the  neceasity  for  the  acts  and 
conduct  of  the  conductor  in  the  ejection  of 
David  Wllhelm  and  in  causing  plaintiff's 
change  from  the  position  she  occupied. 

As  for  the  errors  noted  a  new  trial  must  be 
awarded,  nothing  need  be  said  upon  the  as- 
signment of  error  based  on  newly  discovered 
evidence. 

The  Judgment  will  be  reversed,  the  verdict 
set  aside,  and  a  new  trial  awarded  to  de- 
fendant 

at  w.  Vs.  vm 
WILLS  V,  WILLS.     (No.  2523.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  15,  1014.) 

(Syttahua  ly  the  Court.) 

1.  DiVOBCB    ({   27*)— GboUKDS— DiBOOUBTMT, 

Uniform  and  continued  discourtesy  of  one 
spouse  to  the  other,  manifested  in  various 
ways,  Buch  as  denial  of  social  intercourse,  cool- 
ness of  manner,  disavowal  of  love,  expression 
of  hatred,  and  refusal  of  company  at  church 
and  elsewhere,  while  both  reside  together,  the 
husband  providing  support  and  the  wife  per- 
forming the  ordinary  household  duties,  ia  not 
alone  ground  for  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
C!ent  Dig.  U  27,  62^83 ;  Dec.  Dig.  S  27.*] 

2.  DiVOBCB  ({  27*)— Gbottrds. 

Nor  is  such  discourtesy,  combined  with 
exclusion  of  the  husband  from  access  to  the 
wife's  bed  and  refusal  of  sexual  intercourse, 
while  the  marriage  relation  remains  otherwise 
unimpaired,  ground  of  divorce. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  U  27,  «t-83 ;    Dec.  Dig.  i  27.*] 

Appeal  from  Circuit  Court,  Monroe 
County. 

Suit  for  divorce  by  George  A.  Wills  against 
Nancy  V.  Wills.  From  decree  for  plaintiff, 
defendant  appeals.  Reversed,  and  bill  dis- 
missed. 

John  W.  Arbnckle,  of  Lewisburg,  for  a^ 
pellant  J.  A.  Meadows,  of  Athens,  for  ap- 
pellee. 


POFFENBAHGER,  J.  The  decree  of  ab- 
solute divorce  in  this  cause,  from  which  an 
appeal  has  been  taken,  is  founded  upon  evl- 
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dence  proving  or  t^"fl1rg  to  prove  the  fol- 
lowisg  facts: 

The  parties  were  mairled  September  9, 
1880,  and  have  ever  since  resided  together, 
and  continue  to  do  sa  Unto  them  have  been 
bom  seven  children,  all  of  whom  except  two 
are  above  the.  age  of  21  years  and  away  from 
home,  doing  for  themselves.  The  two  re- 
maining at  home  were,  at  the  time  of  the 
filing  of  the  bill,  11  and  10  years  old,  re- 
spectively. Since  the  date  of  the  birth  of 
the  last  clilld,  the  wife's  conduct  and  de- 
meanor toward  her  husband  have  been  rad- 
ically different  from  her  former  attitude  to- 
ward ^<"i  Although  she  has  remained  un- 
der Ills  roof,  taken  care  of  the  children,  done 
the  housework,  cooking,  mending,  and  wash- 
ing, and  presided  at  the  table,  just  as  she 
had  previously  performed  these  services,  she 
has  uniformly  and  i>erslstently  denied  her 
husband  all  social  intercourse  as  well  as  ac- 
cess to  her  bed.  Visitors  at  the  house,  as 
well  as  members  of  the  family,  say  she  treats 
him  coldly  and  snappishly  in  their  presence, 
and  does  not  demean  herself  toward  him 
as  wives  usually  and  ordinarily  treat  their 
husbands.  She  refuses  to  accompany  him 
to  church  or  elsewhere,  and  passes  him  on 
the  road  without  recognition.  She  has  re- 
peatedly declared  she  does  not  love  him, 
and  never  can,  and  hates  him,  and  says  she 
wants  a  man  she  can  love  and  of  whom  she 
would  not  be  ashamed.  The  husband  estab- 
lishes his  good  character  and  proves  his  re- 
peated and  persistent  efTorts  to  efTect  a  reoon- 
dllaUon  with  her.  The  ministers  and  mem- 
bers of  the  religions  society  to  which  both 
belonged  have  used  every  jxwsible  effort  to 
recoucile  them  but  without  avalL  They  final- 
ly severed  the  wife's  membership  in  the 
church  on  account  of  her  conduct  toward  her 
husband. 

These  charges,  supported  by  evidence^  are 
not  admitted  by  the  defendant  On  the  con- 
trary, she  denies  many  of  them,  and  has  en- 
deavored to  refute  them  by  her  own  testi- 
mony and  that  of  other  witnesses.  She 
would  Justify  her  denial  of  bis  privilege  of 
access  to  her  bed  upon  two  grounds:  (1)  A 
false  accusation  by  him  as  to  the  paternity 
of  her  last  child,  made  some  time  before  its 
birth;  and  (2)  her  Inability,  by  reason  of  a 
cancerous  affliction,  to  afford  the  privilege 
of  Intercourse,  without  Injury  and  pain.  A 
short  time  before  the  Instltntlon  of  this  suit 
she  was  relieved  by  a  surgical  oi)eratlon,  of 
a  fibroid  tumor  of  considerable  size,  and  her 
physician  testifies  Its  g^rowth  was  probably 
of  several  years'  duration. 

[1,21  The  facts  alleged,  other  than  non- 
intercourse,  which  is  not  denied,  do  not 
amount  to  cruel  and  inhuman  treatment,  nor 
do  they  alone  constitute  grounds  for  divorce. 
Huff  V.  Huff,  80  S.  B.  846;  Goff  v.  Goff,  60 
W.  Va.  9,  63  S.  K.  760,  9  Ann.  Cas.  1083; 
Trfithnm  t.  Latham,  30  Grat  307.  Nor  does 
the  fact  of  nonintercourse,  if  the  same  can  be 
regarded  as  not  Justified  by  the  physical 


condition  of  the  wife,  constitnte  ground  for 
divorce.  Reynolds  v.  Reynolds,  68  W.  Va.  16, 
69  S.  E.  381,  Ann.  Cbs.  1012A,  880. 

But,  treating  the  disputed  facts  as  having 
been  established,  the  argument  proceeds  upon 
the  theory  of  desertion.  Rather  admitting 
Insufiiclency  of  nonintercourse  alone,  it  com- 
bines this  circumstance  with  the  others  al- 
leged, and  urges  that  all  taken  together  con- 
stitute legal  desertion.  However,  all  of  these 
drcnmstances  do  not  completely  sever  the 
marriage  relation.  The  wife  remains  under 
the  busband'9  roof,  supervises  his  household, 
cares  for  the  children,  and  performs  all  the 
duties  incident  to  the  marriage  relation,  ex- 
cept those  mentioned.  In  this  state,  mer« 
Incompatibility  constitutes,  no  ground  for  di- 
vorce, as  the  authorities  cited  already  show, . 
and  the  circumstances  relied  upon,  other 
than  nonintercourse,  do  not  tend  to  prove 
anything  more  than  that 

The  soundness  of  the  ruling  in  Reynolds 
V.  Reynolds  is  questioned,  and  it  confilcts 
with  some  decisions  in  other  Jurisdictions. 
But  it  is  clearly  sustained  by  the  welgjit  of 
authority  and  the  reasons  of  public  policy 
entering  into  and  underlying  the  marital  rela- 
tion. The  policy  of  the  law  opposes  and  de- 
nies the  allowance  of  divorces  except  for 
weighty  and  very  substantial  reasons.  To 
make  this  a  cause  for  divorce  would  render 
the  procurement  of  divorces  easy  and  afford 
a  means  of  separation  to  all  who  desire  it 
whatever  the  motive  might  be.  The  law  may 
well  deem  the  natural  passion  of  the  parties, 
accompanied  by  legal  and  rightful  opportu- 
nity of  gratification,  a  sufficient  inducement  to 
the  performance  of  marital  duty  in  this  re- 
spect And  ordinarily  it  is,  for  the  com- 
plaint made  here  by  one  spouse  against  the 
other  is  seldom  heard.  The  rules  of  law  are 
made  to  conform  to  and  answer  the  purposes 
of  ordinary  situations,  not  extraordinary  or 
exceptional  cases.  In  other  words,  tb* 
trouble  here  complained  of  will  ordinarily 
arise  in  but  few  cases,  say  one  In  a  thou- 
sand. To  make  it  a  ground  of  divorce  would 
Ukely  bring  forth  divorces  in  hundreds  6f 
instances  in  which  they  would  not  otherwise 
occur.  Some  of  the  authorities  relied  upon 
liken  the  wife's  refusal  to  a  case  of  Impoten- 
cy  of  one  of  the  parties  to  the  marriage,  but 
the  two  cases  are  not  analogous.  Pre-exist- 
ing Incurable  impotency  of  one  of  the  parties 
to  a  marriage  renders  impossible  the  procrea- 
tion of  children,  and  thus  defeats  one  of 
the  chief  purposes  of  marriage.  Mere  aver- 
sion to  the  performance  of  the  act  of  Inter- 
course Is  not  a  physical  obstacle  to  the  ac- 
complishment of  this  high  and  sacred  pur- 
pose. Impotency  is.  In  cases  of  normal 
persons,  the  aversion  may  be  overcome,  and 
generally  is.  The  parties  to  this  cause  are 
not  exceptions  from  the  general  rul&  The 
wife's  hope  of  posterity  has  induced  her  to 
bear  seven  children.  Procreatlve  power  of 
both  parties  to  the  marriage  relation  is  es- 
sential to  the  achievement  of  one  of  Its  dUet 
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purposes,  wherefore  the  law  deems  It  a  mat- 
ter of  the  highest  importance.  Bnt,  when 
the  act  by  which  procreation  Is  effected  Is 
regarded  as  mere  Indulgence,  no  known  prin- 
ciple of  law  dignifies  one  form  of  indulgence 
or  pleasure  above  another.  Moreover,  im- 
potency  is  not  a  ground  of  divorce,  unless  it 
existed  at  the  time  of  the  marriage.  The 
aversion  complained  of  here  is  subsequent 
For  the  reasons  stated,  the  decree  is  erro- 
neous, and  will  be  reversed,  and  the  bUl  dis- 
missed, with  costs  to  the  appellant  In  both 
this  court  and  the  court  below.- 


(74  W.  Va.  756) 

HOME  DISTILLING  CO. 


V.  HIMMEL  et  til 


(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept  22,  1914.  Rehearing 

Denied.) 

fSyUahui  h»  the  Court.) 

1.  ATTACRUENT     (I    103*)— AFFIDAVIT— Stati- 

MENT  OF  Claim— ScFFiciENCT. 

An  attachment  affidavit  in  an  action  on  a 
eontract  for  the  sale  and  deliyerv  of  goods  to 
plaintiff,  not  stating  the  terms  of  the  contract 
nor  the  character  of  the  goods  sold,  and  show- 
ing no  other  cause  of  action  than  "that  the  time 
for  the  performance  of  the  obligations"  under 
the  contract  had  passed,  does  not  sufficiently 
state  the  nature  of  plaintiff's  claim. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  SS  273-275 ;   Dec.  Dig.  {  103.»] 

2.  Attachhbnt  (I  277*)— Waives  of  Ibbbqu- 
LABiTiEa— Giving  of  Fobthcomino  Bond. 

By  the  giving  of  a  forthcoming  bond,  as 
provided  in  section  10,  chapter  106,  serial  section 
4464,  Code  1913,  defendant  does  not  waive 
irregularities  and  defects  in  the  attachment  pro- 
ceedings. 

[Ed.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  {§  826,  826,  979 ;   Dec  Dig.  |  277.*J 

&  Attachkknt  (I  243*)— FoBTHCoiaNO  Bond 

— Bh^CTION. 

Having  given  a  bond  with  alternative  con- 
ditions to  have  the  attached  property  forth- 
coming at  snch  time  and  place  as  the  court 
may  require,  or  to  perform  the  judgment  of  the 
court,  defendant  may  elect  to  perform  either 
condition;  and  his  motion,  thereafter  made,  to 
quash  the  attachment  wUl  be  treated  as  his 
election  to  have  the  property  forthcoming. 

VEi.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  gg  839-843,  894 ;   Dec.  Dig.  i  243.*1 

(Additional  Byllahus  iv  Editorial  Staff.) 

4.  attacnmknt  (|  1*)  —  coupliancb  with 
Statutobt  Recittikkments— Necessity. 
Since  attachment  is  a  jpurely  statutory  rem- 
edy, summary  and  drastic  in  its  nature,  ail 
requirements  of  the  statute  must  be  strictly 
complied  with. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  |»  1-6;    Dec  Dig.  t  l.»] 

Error  to  Circuit  Court  Kanawha  County. 

Action  by  the  Home  Distilling  Company 
against  Moses  L.  Himmel  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.  Reversed  and  remanded 

Frank  Lively  and  Linn  ft  Byrne,  all  of 
Charleston,  for  plaintiffs  in  error.  Connor 
Hall,  H.  D.  Rummel,  and  S.  C.  Bardett  all  of 
Charleston,  for  defendant  in  error. 


WILLIAMS,  J.  By  thUi  writ  of  oror  de- 
fendants seek  the  reversal  of  an  order  of  the 
circuit  court  of  Kanawha  county,  made  on 
the  28th  of  December,  1912,  refusing  to 
quash  an  attachment  The  ground  of  the 
motion  is  that  the  attachment  affidavit  Is  in- 
sufficient because  it  does  not  sufficiently  de- 
scribe plaintiff's  claim.  That  portion  of  the 
affidavit  descriptive  of  plaintiff's  claim  is  as 
follows: 

"That  heretofore,  to  wit  on  or  alxint  the  15th 
day  of  November,  1911,  the  said  Moses  L. 
Himmel  and  S.  Himmel,  as  M.  L.  Himmel  ft 
Son,  entered  into  a  certain  contract  with  the 
said  corporation  [the  plaintin  whereby  the  said 
Moses  L.  Himmel  and  S.  Himmel,  under  the 
firm  name  of  M.  L.  Himmel  ft  Son,  contracted 
to  sell  and  deliver  to  the  said  corporation  cer- 
tain goods,  wares,  and  merchandise ;  that  the 
time  for  the  performance  of  the  obligatioiis  to 
be  performed  under  that  said  contract  by  the 
said  Mpses  L.  Himmel  and  S.  Himmel  has 
passed ;  and  that  the  said  Moses  L.  Himmel  and 
8.  Himmel  have  committed  a  breach  of  the  said 
contract" 

[1,4]  The  only  ground  for  the  attachment 
Is  that  defendants  are  nonresidents.  Attach- 
ment Is  purely  a  statutory  remedy,  summary 
and  drastic  in  its  nature,  and  therefore  the 
courts  apply  to  the  statute  the  rule  of  strict 
construction;  all  its  requirements  most  be 
strictly  complied  with.  It  Is  essential  that 
the  nature  of  plaintiff's  claim  be  so  described 
in  the  attachment  affidavit  that  the  court  can 
see  therefrom  tliat  plaintiff  has  a  TaUd 
cause  of  action  against  the  defendant  The 
affidavit  in  this  case  does  not  state  the  char- 
acter or  kind  of  goods,  wares,  and  merchan- 
dise wlilch  plaintiff  states  it  bought  of  de- 
fendants; nor  where  they  were  to  l>e  de- 
livered; nor  that  the  time  of  delivery  vras 
of  the  essence  of  the  contract;  neither  does 
It  state  in  what  respect  the  contract  was 
broken,  whether  by  failure  to  deliver  the 
goods  at  a  specified  time  and  place,  or  by  de- 
livering goods  Inferior  to  those  purchased. 
It  fails  to  point  out  In  what  respect  plaintiff 
suffered  damages ;  It  does  not  even  name  the 
action,  or  state  that  it  Is  brought  to  recover 
damages  In  Bank  v.  Loeh,  71  W.  Ta.  491, 
76  S.  E.  883,  we  held  the  following  descrip- 
tion In  the  affidavit  of  plaintifTs  claim  not 
sufficient  viz.:  "That  the  claim  of  the  said 
plaintiff  against  the  defendant  is  for  checiu 
not  paid,  protest  fees  and  to  Mdse."  That 
action  originated  in  a  justice's  court  but  the 
language  of  section  193,  c.  60  of  the  Code 
(section  2747),  is  the  same  as  that  of  section 
1,  c.  106  (section  4456),  under  which  the  affida- 
vit in  the  present  case  was  made,  so  far  as  It 
relates  to  the  description  to  be  made  of  the 
nature  of  plaintiff's  claim.  In  Sommers  v. 
Allen,  44  W.  Va.  120,  28  S.  B.  787,  an  affidavit 
describing  plaintiff's  claim  as  being  to  recov- 
er $396,  "which  sum  will  t>e  due  and  payable 
on  said  1st  day  of  February,  1896,  which 
sum  the  plaintiffs  claim  wUl  be  due  on  that 
day  on  a  negotiable  note  signed  by  J.  H.  Al- 
len and  Kate  M.  Allen,"  was  held  bad,  as  not 
stating  any   cause  for  action.     It  did  not 
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State  to  wbom  tbe  note  had  been  executed, 
nor  why  the  plaintiff  had  any  right  to  sue  on 
it;  neither  did  it  give  the  date  of  the  note 
nor  the  name  of  the  bank  at  which  it  was 
payable.  Hudlcins  v.  Hasklns,  22  W.  Va. 
645,  is  also  a  case  in  point  An  able  discus- 
sion on  the  law  of  attachment,  showing  the 
necessity  of  a  strict  compliance  with  every 
provision  of  the  statute  relating  thereto,  will 
be  found  In  the  opinion  of  Judge  Holt  In 
Crlm  V.  Harmon,  38  W.  Va.  598,  18  S.  E.  753. 
We  are  clearly  of  the  opinion  that  the  afiBda- 
vit  in  this  case  did  not  sufficiently  describe 
the  nature  of  plaintiffs  claim.  The  order  ap- 
pealed from  shows  that  this  was  also  the 
opinion  of  the  circuit  court,  but  that  it  re- 
fused to  quash  the  attachment  for  the  reason 
that  the  defendants  had  given  a  forthcoming 
bond,  which  the  court  held  to  operate  as  a 
waiver  of  the  defect  in  the  affidavit 

[2,  3]  Section  10,  chapter  106,  serial  sec- 
tion 4464,  Code  1913,  provides  for  the  reten- 
tion of  attached  property  by  the  owner,  or  Its 
return  to  the  person  In  whose  possession  it 
was,  on  giving  bond  with  condition  to  have 
the  same  forthcoming  at  such  time  and  place 
as  the  court  may  require.  It  also  provides 
for  the  release  of  the  property  from  the  at- 
tachment on  the  giving  of  bond  with  condi- 
tion to  perform  the  judgment  or  decree  of 
the  court  Two  bonds  are  therein  provided 
for  having  different  objects ;  one  Is  to  enable 
the  party  in  whose  possession  the  property 
Is  to  retain  It  without  affecting  the  attach- 
ment, and  tbe  other  Is  to  discharge  the  at- 
tachment A  bond  to  perform  the  judgment 
discharges  the  Hen  of  the  attachment,  and 
becomes  a  substitute  for  the  rem.  The  at- 
tachment had  been  served  upon  the  Kanawha 
&  Michigan  Railway  Company  as  defendants' 
debtor,  or  as  having  In  its  possession  and  con- 
trol property  belonging  to  them.  The  bond 
given  was  In  the  penalty  of  $4,000,  and  con- 
tained the  following  condition: 

"Now,  therefore,  if  the  said  M.  L.  Hitnmel  & 
Son  shall  have  the  property  and  effects  in  the 
hands  of  said  garnishee  forthcoming  at  such 
time  and  place  as  the  said  court  may  require,  or 
shall  perform  such  judgment  as  may  be  ren- 
dered by  said  court  in  said  cause,  then  the  above 
obligation  to  be  void;  otherwise,  to  remain  in 
full  force." 

Here  are  two  alternative  conditions,  one  to 
have  the  property  forthcoming,  the  other  to 
perform  the  judgment  of  the  conrt  And, 
having  bound  themselves,  not  to  perform  two 
conditions,  but  either  one  of  two,  tbe  obligors, 
we  think,  would  have  the  right  to  elect  which 
one  they  would  perform.  A  compliance  with 
either  condition  would  discharge  the  bond. 
State  T.  Keller  et  al.,  81  S.  B.  072;  Pearce  v. 
Magnire,  17  B.  I.  61,  20  Atl.  98 ;  Brumby  v. 
Barnard,  60  Ga.  292.  By  moving  to  quash 
the  attachment  defendants  have  elected  to 
.  stand  upon  the  condition  to  have  the  prop- 
erty forthcoming.  For,  If  they  are  standing 
upon  the  condition  to  satisfy  the  Judgment 
the  motion  to  quash  is  useless,  the  bond  It- 


self operating  to  discharge  the  attachment 
The  very  purpose  of  such  a  bond  is  to  re- 
lease from  the  attachment  the  whole  of  the 
estate  attached;  and  that  It  has  that  effect 
was  expressly  decided  in  Roach  v.  Blessing, 
80  S.  E.  453.  The  bond  stands  In  lieu  of  the 
property  attached,  and  plaintiff's  remedy 
thereafter  Is  on  tbe  bond.  It  may  be  that 
the  giving  of  a  bond  to  perform  the  judg- 
ment operates  a  waiver  of  defects  in  the  pro- 
ceedings, such,  for  instance,  as  a  want  of 
proper' affidavits.  1  Sliinn  on  Attachment,  § 
304.  However,  we  are  not  called  upon  to  de- 
cide that  question. 

The  question  we  have  Is:  Does  the  ^vlng 
of  a  forthcoming  bond  amount  to  a  waiver  of 
such  defect?  We  hardly  think  so,  for  the 
reason  that  the  property  Is  still  subject  to  the 
attachment,  tbe  possession  only  being  retain- 
ed; tbe  property  remains  In  the  hands  of  the 
owner  as  the  bailee  of  the  officer,  and  it  Is 
still  subject  to  tbe  order  of  tbe  court  1 
Shinn  on  Attachment,  |  288.  There  is  no 
good  reason  for  holding  that  tbe  giving  of 
a  forthcoming  bond  waives  Irregularities  as 
there  is  in  case  of  a  bond  to  perform  the  judg- 
ment In  section  351,  1  Sblnn  on  Attach- 
ment, the  general  rule  Is  stated  to  be: 

"That  giving  a  tx>nd  to  obtain  the  possession 
of  the  attached  property  is  not  a  waiver  of  a 
party's  right  to  show  that  the  facts  on  which 
the  attachment  was  obtained  are  unfounded,  or 
that  the  property  seized  did  not  belong  to  him." 

Tbe  judgment  will  be  reversed,  and  an  or- 
der entered  here  quashing  the  attachment, 
and  the  cause  will  be  remanded  for  such  fur- 
ther proceedings  to  be  had  therein  as  plain- 
tiff may  be  advised  It  has  a  right  to  take. 


(74  W.  Va.  7B2) 
GAVE)  T.   BLAIR  LIMBSTONB  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  22,  1014.) 

[St/llabui  ly  the  Covrt.) 

1.  Appkai,  and  Ebbob   (5   901*)— Pbksekta- 
TiON  fob  Review — Presumption. 

Error  will  not  be  presumed,  but  must  af- 
firmativdy  appear  by  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1771,  3670;  Dec.  Dig. 
i  001.»] 

2.  Appeal  and  Ebbob  (|  966*)— Discbetion- 
ABY  Ruling — Denial  of  Continuance. 

The  granting  of  a  continuance  is  largely 
a  matter  within  the  sound  discretion  of  the 
trial  court  and  the  refusal  to  grant  it  does  not 
demand  a  reversal,  unless  it  clearly  appears 
that  there  has  been  an  abuse  of  discretion  prej- 
udicial to  the  party  complaining. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8837;    Dec  Dig.  {  966.*] 

3.  Masteb  and  Sebvakt  ($  163*)— Irjubt  to 
Servant— Actionable  Neolioencb. 

It  is  actionable  negligence  for  the  master 
to  set  his  servant  to  repair  a  piece  of  machin- 
ery, with  the  operation  of  which  the  servant  is 
ignorant,  which  is  liable  to  be  set  in  motion 
and  to  become  dangerous  while  the  servant  is 
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working  on  It,   withoDt  warning  bim  of  tbe 
extraordinary  hazard. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  314-317;  Dec  Dig.  | 
163.  •] 

Error  to  Circuit  Court,  Berkeley  County. 

Action  by  I.  F.  Cave  against  the  Blalr 
Limestone  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    AflSrmed. 

H.  H.  Emmert,  of  Martlusburg,  for  plain- 
tiff in  error.  Decatur  H.  Bodgers,  Allen  B. 
Noll,  and  R.  H.  Boyd,  all  of  Martinsburg, 
for  defendant  in  error. 


WILLIAMS,  J.  In  an  action  for  personal 
Injury,  tried  in  the  circuit  court  of  Berkeley 
county,  plaintifT  recovered  Judgment  for  $2,- 
716,  and  defendant  brings  error. 

[1]  The  first  error  assigned  is  that  the 
court  refused  to  require  plaintiff,  who  de- 
fendant dainu  is  a  nonresident,  to  glre  se- 
curity for  costs.  The  record  shows  that  on 
the  22d  January,  1913,  after  the  clerk,  at 
the  direction  of  the  court,  bad  started  to  call 
the  witnesses  for  plaintiff  and  before  he  had 
announced  himself  ready  for  trial,  defendant 
suggested  his  nonresldency  and  demanded 
security  for  costs.  The  motion  was  OTer- 
ruled  and  defendant  excepted.  But  no  bill 
of  exceptions  embodying  the  evidence,  if  any, 
on  this  point  was  taken,  and  it  does  not  ap- 
pear that  the  court  erred.  The  Judge  may 
have  had  good  reasons  for  his  action.  It 
may  have  been  proven  to  his  satisfaction 
that  plaintiff  was  a  resident,  or  that,  by  its 
long  delay  In  demanding  security,  defendant 
had  waived  Its  right  thereto.  But  It  is  use- 
less to  speculate  as  to  the  court's  reasons; 
we  simply  say  that  error  will  not  be  presum- 
ed, but  must  affirmatively  appear,  -  and  the 
record  discloses  none  on  this  point 

[2]  The  next  assignment  is  that  the  court 
erred  in  refusing  to  grant  defendant  a  con- 
tinuance on  account  of  the  absence  of  one  of 
Its  witnesses.  This  witness  was  its  general 
manager.  Ward  McLanahan.  From  the  af- 
Bdavlts,  pro  and  con,  respecting  the  motion 
(or  a  continuance.  It  appears  that  Mr.  Mc- 
Lanahan did  not  see  the  accident  which 
caused  the  injury,  and  that  defendant  ex- 
pected to  prove  by  him  that  It  occurred  at 
the  noon  hour  when  the  machinery  was  sup- 
posed te  be  Idle.  This  fact  was  testified  to 
by  Moore  Robinson,  whose  deposition  had 
been  taken  in  the  state  of  Pennsylvania  by 
defendant  to  be  read  on  its  behalf.  Defend- 
ant did  not  offer  the  deposition,  and  plaintiff 
was  permitted  to  introduce  it  as  evidence  in 
his  own  behalf.  He  testified  to  the  same  fact 
that  defendant  expected  to  prove  by  the  ab- 
sent witness.  The  matter  of  granting  a  con- 
tinuance is  largely  within  the  discretion  of 
the  trial  court,  reviewable,  however,  by  this 
court,  and,  unless  it  clearly  appears  that 
there  has  been  an  abuse  of  discretion,  the 
<H>urt's  action  wUl  not  be  disturbed.    In  view 


of  the  facts  above  stated,  we  do  not  see  that 
there  has  been  any  abuse  of  discretion. 

L3]  The  third  assignment  is  that  the  court 
erred  in  rendering  Judgment  In  favor  of  the 
plaintiff  upon  the  demurrer  to  the  evidence. 
Defendant  offered  no  evidence,  but  relied  up- 
on its  demurrer  to  plaintiff's  evidence.  De- 
fendant was  engaged  In  operating  a  stone 
quarry,  crushing  stone^  and  burning  and 
shipping  lime  and  stone.  Plaintiff  was  em- 
ployed as  a  general  laborer  about  the  quarry. 
His  work  was  to  oil  cars  and  do  such  other 
general  work  about  the  quarry  as  might  be 
required.  The  machinery  used  to  hoist  the 
stone  from  the  quarry  pit  to  the  surface 
above  was  operated  by  electricity.  The  pow- 
er was  controlled  and  applied  by  means  of 
levers  and  wires  in  a  room  about  40  feet 
above  the  hoisting  machinery.  Moore  Bobin- 
son  was  the  foreman  of  the  gang  working  in 
the  quarry  where  the  accident  occurred.  One 
of  the  cogwheels  on  the  shaft  became  loose. 
Moore  Robinson  called  plaintiff  to  assist  blm 
in  adjusting  and  tightening  it,  and  told  him 
to  drive  in  the  key  which  held  the  wheel  la 
place.  Robinson  was  on  one  side  of  the  cog- 
wheels and  plaintiff  on  the  other.  The  cog- 
wheels  had  a  downward  and  an  Inward  mo- 
tion when  the  machinery  was  running.  In 
order  to  drive  the  key  plaintiff  had  to  take  a 
position  BO  near  the  cogwheels  as  to  be  lia- 
ble to  be  drawn  into  tbem  if  the  machinery 
should  be  put  in  motion.  The  electric  bells 
which  were  used  to  signal  the  engineer  In  the 
power  house  when  to  turn  on  the  power  had 
been  out  of  commission  for  some  days,  and 
the  men  had  been  signaling  to  him  by  a 
wave  of  the  hand  or  by  holloing.  Whil» 
plaintiff  was  engaged  in  driving  the  pin  some 
one  holloed  to  the  engineer  to  turn  on  the 
power.  He  did  so  and  set  the  cogwheels  In 
motion,  and  plaintiff's  leg  was  caught  be- 
tween the  cogs  and  severely  injured.  The  en- 
gineer .had  not  been  warned  of  plaintiff's 
dangerous  position  and  not  to  turn  on  the 
power.  Plaintiff  testifies  that  he  did  not 
know  whether  the  cogwheels  revolved  Inward 
or  outward,  and  was  Ignorant  of  his  danger. 
In  view  of  these  facts  and  circumstances, 
plaintiff's  risk  was  extraordinary,  and  not 
one  Incident  to  his  employment  There  Is 
evidence  tending  to  prove  that  the  wheel  had 
become  loose  on  the  shaft  frequently  befot« 
tUs  occasion,  and  that  the  cogs  on  It  had 
worn  sharp  because  of  its  slipping  away  from 
the  other  wheel  to  which  It  was  geared.  An 
employ^  assumes  the  risk  of  only  such  danger 
as  is  incident  to  his  employment  and  is  rea- 
sonably to  be  apprehended.  When  a  master 
sets  his  servant  to  perform  an  unusually  dan- 
gerous piece  of  work.  It  becomes  his  duty  to 
warn  blm  of  all  sndi  dangers  as  reasonablp 
foresight  of  the  servant  will  not  enable  blm 
to  anticipate.  The  foreman  was  empowered 
to  direct  plaintiff's  work.  It  does  not  follow, 
however,  that  a  foreman  in  charge  of  work 
is  a  vice  principal  for  all  purposes;  he  is 
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only  snch  In  respect  to  those  nonassignable 
duties  which  the  master  owes  to  the  servants 
under  blm.  It  was  defendant's  duty  In  this 
case  to  warn  plaintiff  of  his  extraordinary 
danger,  and  the  failnre  to  do  bo  was  negli- 
gence entailing  liability.  Ewlng  ▼.  Lanark 
Fuel  Co.,  6S  W.  Va.  726,  65  S.  E.  200,  29  L. 
R.  A.  (N.  S.)  487;  8  Labatt  on  Master  and 
Servant  (2'd  Ed.)  |  1146,  and  numerous  au- 
thorities there  cited.  Defendant  insists  that 
this  case  is  governed  by  the  cases  of  Miller 
V.  Ltmestone  C!o.,  70  W.  Va.  648,  76  S.  B.  70, 
and  Ferguson  v.  Lumber  Co.,  72  W.  Va.  278, 
78  S.  E.  688.  We  do  not  think  so.  Those 
cases  differ  materially  from  the  present  on& 
The  proof  In  those  cases  showed  that  the 
servant  was  as  fully  aware  of  the  danger 
attending  the  work  he  was  performing  as  the 
master  could  have  been  tf  personally  present, 
and,  therefore,  had  assumed  the  risk. 

The  testimony  Is  conflicting  as  to  the  ex- 
act time  when  the  injury  occurred.  The 
foreman  testified  that  it  was  after  the  noon 
wjtlstle  blew,  and  was  therefore  at  a  time 
when  the  machinery  was  supposed  to  be  idle. 
But  another  witness  states  that  it  was  before 
the  whistle  blew.  There  is  also  evidence 
tending  to  prove  that  the  engineer  who  turn- 
ed on  the  power  was  drunk  at  the  time,  and 
'  was  dozing,  and  only  imagined  somebody  had 
given  the  hoisting  signal,  and  that,  in  fact, 
no  such  signal  was  given.  These  were  all 
questions  of  fact  for  the  Jury. 

Counsel  for  defendant  insists  that  the  neg- 
ligence which  caused  the  injury  was  the  act 
of  a  fellow  servant.  But  what  fellow  serv- 
ant? There  Is  no  evidence  that  the  foreman 
gave  notice  to  any  one  about  the  machinery 
that  he  and  plaintiff  were  engaged  in  re- 
I>airlng  It,  and  not  to  start  the  machinery 
while  they  were  thus  employed,  nor  does 
it  appear  that  any  of  the  other  employes 
knew  that  they  were  thus  engaged.  So  that 
the  Jury  could  properly  conclude  that  the 
giving  of  the  hoisting  signal  and  the  turning 
on  of  the  power  were  acts  performed  in  the 
regular  course  of  employment,  and  were, 
therefore,  not  negligence.  The  negligence 
which  was  the  primary  cause  of  the  Injury 
was  the  failure  to  warn  plaintiff  respecting 
his  extraordinary  danger.  This  was  a  duty 
which  it  could  not  delegate  to  another.  Had 
plaintiff  been  warned,  or  had  he  known  of  the 
danger,  he  could  not  have  recovered,  for  he 
would  then  have  assumed  the  risk. 

The  Judgment  is  affirmed. 


(74  W.  Va.  652) 

ABBOTT  T.  WILLIAMS   et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  SO,  1914.) 

(Byllahua  hv  the  Court.) 

1.  Tenanot  in  Common  (8  20*)— Ptbohas* 
AT  Tax  Salk— Redemption. 

If  the  husband  of  a  cotenant  purchase  at 
a  tax  sale  the  common  land,  or  the  interest  of 
a  purchaser  thereof  before  deed  obtained,  and 


thereafter  obtains  a  tax  deed,  such  purchase, 
at  the  election  of  such  cotenanti,  or  any  of 
them,  will  be  treated  as  a  redemption  of  the 
land,  and  enure  to  their  benefit,  and  the  rule 
ia  the  same  whether  the  wife's  estatg  in  the 
land  be  a  common  law  estate  or  her  separate 
estate. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  U  60,  61;  Dec.  Dig.  {  20. •] 

2.  Tbnanct  in  Common  ({  20*)— Tax  Saub— 
PuBCHAsi  BT  CoTKNANT— Rights  of  Pas- 
ties. 

But  to  avail  themselves  of  that  right,  be- 
fore or  after  deed,  each  cotenant  must  within 
a  reasonable  time  after  notice  of  such  purchase, 
make  his  election  to  claim  the  benefit '  thereof, 
and  come  in  and  repay  or  contribute  to  th<> 
purchaser  his  proper  proportion  of  all  taxes, 
Interest,  costs  and  damages  paid  or  incurred 
since  the  date  of  the  purchase;  and  it  is  error 
in  the  suit  of  one  cotenant  who  has  so  elected, 
to  decree  in  favor  of  others  who  have  not  in- 
tervened for  the  purpose,  or  have  not  so  elected. 
Such  right  is  personal  to  each,  and  until  he 
has  so  elected,  the  tax  purchaser  is  entitled  to 
the  benefit  of  his  purchase. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  ti  00.  61;  Dee.  Dig.  | 
20.«] 

Appeal  from  Circuit  Court,  Boone  County. 

BiU  by  L.  L.  Abbott  agatatst  A.  O.  Williams 
and  others.  Decree  for  plaintiff,  and  defend- 
ant John  P.  Cooper  appeals.  Reversed  and 
remanded. 

John  E.  Blake  and  H.  W.  B.  Mulllns,  both 
of  Madison,  for  appellant  Leftwich,  Bym- 
side  te  Shaffer,  of  Madison,  for  appellee. 

MILLER,  P.  In  a  suit  to  partition  two 
tracts  of  land,  and  as  incident  thereto  to  set 
aside  and  remove  as  clouds  on  the  title  of 
plaintiff  and  other  cotenants  of  one  of  said 
tracts  a  certain  tax  deed  to  the  husband  of 
one  of  them,  and  subsequent  deeds  depending 
thereon,  the  main  question  presented  for  deci- 
sion is,  can  the  husband  of  one  cotenant  hav- 
ing a  separate  estate,  and  not  a  common  law 
estate  in  land,  purchase  the  common  estate 
at  a  tax  sale  and  hold  the  same  to  the  exclu- 
sion of  such  cotenants  other  than  the  wife, 
after  tax  deed  obtained  and  before  redemp- 
tion thereof  by  the  cotenants? 

[1]  It  is  conceded  that  under  our  decisions, 
and  the  decisions  of  the  courts  everywhere, 
snch  a  purchase  by  the  husband  of  his  wife's 
land  1£  the  same  be  a  common  law  estate  or 
Interest  would  amount  to  nothing  more  than 
a  redemption  from  forfeiture,  enuring  to  her 
benefit  and  the  benefit  of  her  cotenants.  Ful- 
ler V.  Edens,  70  W.  Va.  248,  73  S.  B.  821, 
Ann.  Cas.  1913E,  644;  Cain  t.  Brown,  64  W. 
Va.  663,  46  S.  E.  679;  Morris  v.  Roseberry, 
46  W.  Va.  24,  32  S.  B.  1019;  State  v.  Bddy, 
41  W.  Va.  95,  23  S.  B.  629;  Curtis  v.  Bor- 
land, 35  W.  Va.  124,  12  S.  E.  1113;  Battln  v. 
Woods,  27  W.  Va.  58;  Summers  v.  Kanawha, 
26  W.  Va.  159. 

[2]  But  it  is  earnestly  contended  that  If 
such  lands  be  the  separate  estate  or  interest 
of  the  wife,  and  in  which  the  husband  now 
has  no  interest  whatsoever,  until  the  death  of 
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tbe  wife,  no  such  disability  exists;  ttiat  hav- 
ing DO  possession,  or  riglit  of  possession,  nor 
being  legally  or  morally  bound  to  pay  his 
wife's  taxes,  he  is  free  to  buy  lands  in  which 
she  has  such  separate  estate,  and  to  acquire 
a  good  tax  title  thereto  as  against  ererybody, 
except  the  wife.  The  case  of  Fuller  t. 
Edens,  supra,  InvolTed  the  wife's  separate  es- 
tate, so  alleged  In  the  amended  bill,  and  tbe 
rule  of  disability  was  applied  to  the  husband 
in  favor  of  tbe  beira  Tbe  question  here  pre- 
sented was  not  raised,  and  not  properly  in- 
volved perhaps,  because  it  Is  conceded,  that 
because  of  his  marital  relations,  a  husband 
purchasing  lands  of  his  wife,  would  bold  the 
title  in  trust  for  her. 

It  is  admitted,  however,  that  Bobinson  v. 
Lewis,  68  Miss.  69,  8  South.  258,  10  L.  R.  A. 
101,  24  Am.  St  Bep.  2S4,  one  of  the  casea 
cited  approvingly  In  Fuller  v.  Edens,  supra, 
decides  the  exact  point  presented,  adversely 
to  the  contention  of  appellant's  counsel.  But 
it  is  said,  arguendo,  that  the  cases  cited  by 
the  Mississippi  court  either  do  not  support 
the  proposition  or  involve  common  law  es- 
tates, and  not  separate  estates  of  married  wo- 
men. But,  as  the  Mississippi  court  says,  this 
disability  of  one  spouse  to  acquire  at  a  tax 
sale  the  land  or  interest  in  land  of  the  other 
does  not  rest  on  privity  of  estate,  but  upon 
considerations  of  public  policy.  And  In  La- 
ton  v.  Balcom,  64  N.  H.  92,  6  Atl.  37,  10  Am. 
St  Bep.  381,  382,  a  decision  on  which  appel- 
lant's counsel  mainly  rests  his  case,  tbe  New 
Hampshire  court  says: 

"The  obligation!  and  duties  of  husbands  and 
wives  to  each  other,  both  express  and  implied, 
create  such  relations  of  trust  and  confidence 
between  them  that  neither  can  acquire  tbe  oth- 
er's property  by  clandestine  payment  of  taxes." 

There,  as  here,  defendant  relied  on  tbe  en- 
larged property  rights  given  by  statute  to 
married  women.  To  this  suggestion  the 
court  replied: 

"In  this  respect  husband  and  wife  are  still 
a  legal  unit ;  for  whil&  the  legislation  on  which 
the  defendant  relies  has  greatly  enlarged  the 
property  and  civil  rights  of  the  wife,  and  ma- 
terially diminished  the  liabilities  and  the  pow- 
ers of  the  husband,  it  has  proceeded  on  the 
ground  of  equal  right  of  personal  liberty  and 
of  ownership  and  control  of  property,  and  not 
on  the  ground  of  dissolving  or  in  any  degree 
impairing  the  relations  of  trust  and  confidence 
which  marriage  presupposes,  and  which  are 
made  by  tbe  marital  contract  an  essential  part 
of  the  marital  relation." 

Willie  the  New  Hampshire  court  does  hold 
that  a  husband  of  a  mortgagee  may  by  pur- 
chase at  a  tax  sale  acquire  the  title  of  the 
mortgagor,  but  may  not  become  tbe  purchaser 
for  his  own  benefit  as  against  bis  wife,  nev- 
ertheless, that  action  being  a  writ  of  entry, 
and  the  plaintiff's  ancestor  having  paid  the 
mortgage  in  favor  of  the  wife  after  a  decree 
of  foreclosure,  judgment  was  given  against 
the  husband  of  the  mortgagee,  the  tax  pur- 
chaser, for  the  property  so  purchased.  So 
we  think  tbe  decision  rather  against  than  in 
favor  of  the  theory  of  appellant's  counseL 

We  are  disposed'  to  hold,  therefore,  as  held 


by  the  Mississippi  court  that  tbe  purchase  at 
a  tax  sale  by  either  spouse  of  land  In  whlcli 
the  other  is  a  cotenant  enures  to  the  benefit 
of  the  cotenants,  who  within  a  reasonable 
time  after  notice  maiie  their  election  to  claim 
the  benefit  of  the  purchase  and  to  contribute 
to  the  costs  and  expenses  Incurred  by  the  pur- 
chaser, agreeably  to  the  principles  enunciat- 
ed in  Buchanan  v.  King,  22  Grat  (Va.)  414, 
and  our  case  of  Morris  v.  Boseberry,  supra, 
and  other  cases. 

But  now  Uie  serious  question  presented  Is, 
whether  the  plaintifr  below  and  tbe  other  ap- 
pellees in  whose  favor  the  tax  deed  and  all 
subsequent  deeds  based  thereon  have  been 
set  aside  by  the  decree  appealed  from,  except 
as  to  »V»xi  Interest  therein  of  Nancy  L.  Wil- 
liams, wife  of  the  tax  purchaser,  as  cotenant 
therein,  have  complied  with  tbe  requirements 
of  the  law  entitling  them  to  tbe  benefits  of 
said  purchase?  The  deed  of  such  tax  pur- 
chaser is  not  absolutely  void.  It  amounts  to 
a  redemption  only  in  favor  of  those  who  elect 
In  a  reasonable  time  and  come  in  to  share 
the  costs  and  expenses  of  the  tax  purchaser. 
If  after  notice  they  make  no  such  election, 
and  stand  by  passive  until  the  rights  of  third 
parties  have  Intervened,  or  the  conditions  of 
the  property  and  its  value  have  been  so 
changed  as  to  make  it  Inequitable  to  admit 
them,  they  wiU  not  be  permitted  to  reap  the 
benefits  of  the  purchase. 

With  respect  to  the  plaintiff  Abbott  repre- 
senting by  purchase,  according  to  the  decree, 
*ViiT  undivided  interest  in  said  tract,  we 
think,  a  case  has  been  made  by  pleadings  and 
proof,  entitling  him  to  the  benefit  of  tbe  tax 
purchase  pro  tanto.  In  the  bill  filed  he  pro- 
poses to  repay  or  refund  to  the  tax  purchaser 
Williams,  or  to  defendant  Cooper,  claiming; 
under  tiim,  all  taxes,  interest  costs  and  dam- 
ages paid  or  incurred  by  them  since  the  date 
of  the  purchase,  though  as  a  matter  of  fact 
no  such  tender  seems  to  liave  t)een  made  Into 
court  nor  does  the  decree  appealed  from  as- 
certain and  decree  the  amount  of  such  taxes. 
Interest,  costs  and  damages,  or  in  any  way 
provide  for  the  payment  thereof.  Bat  it  ia 
conclusively  proven  that  on  September  10, 
1902,  within  one  year  from  tbe  date  of  his 
purchase,  Williams  tbe  tax  purchEtser  execut- 
ed to  Abbott  the  following  receipt: 

"Beceived  of  L.  L.  AbtMtt  to  redeem  the  tax- 
es on  the  61  acres  tract  of  land,  owned  by 
John  E.  Kirk's  heirs,  and  sold  by  the  court  to 
pay  the  delinquent  tax  the  amount  of  $2.70 
which  pays  for  three  shares  of  same,  tills  is  to 
certify  that  I  do  agree  to  release  transfer  made 
to  me  by  J.  A.  Browning." 

This  receipt  was  given  l>efore  the  tax  deed 
was  obtained.  It  was  proven  by  Abbott  and 
Us  counsel  that  after  this  transaction  effort 
was  made  to  shape  up  the  title' and  to  secure 
to  Abbott  his  Interest  in  the  land ;  and  that 
finally  it  was  agreed  that  Williams  should 
take  the  tax  deed  for  the  whole  property,  and 
then  convey  to  Abbott  Ills  interest  In  compli- 
ance with  said  receipt  and  agreement  but 
that  after  obtaining  tbe  tax  deed  Williams 
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conveyed  tbe  land  to  defendant  Cooper,  with 
notice,  however,  to  Cooper  of  Abbott's  rights, 
and  as  Williams  represented  to  Abbott,  with 
the  understanding  with  Cooper  that  he  would 
make  good  to  Abbott  his  Interest  In  the  land. 
Cooper's  refusal  afterwards  to  convey  to  Ab- 
bott his  interest  in  the  land  was  the  occasion 
for  bringing  this  suit  It  Is  fully  proven  that 
after  obtaining  from  Williams  the  receipt  re- 
ferred to  Abbott  paid  all  the  taxes  on  this 
tract  of  land  for  the  years  1902  to  1906,  In- 
cluslvfe  These  transactions  between  Wil- 
liams and  Abbott,  we  think  amounted  to  an 
election  on  the  part  of  Abbott  to  take  the 
benefit  of  the  tax  purchase  and  bound  Wll- 
Uams  and  also  his  vendee  Cooper. 

But  as  to  all  the  other  alleged  cotenants  no 
case  is  presented.  Not  one  Is  shown  to  have 
elected  to  claim  the  benefit  of  the  purchase, 
or  to  bear  tbe  burdens  imposed  on  them  by 
law ;  not  one  has  Intervened  In  this  suit  for 
that  purpose,  and  proposed  to  pay  his  share 
of  the  taxes,  interest,  costs  and  damages, 
made  a  condition  of  the  right  to  redeem.  Un- 
til they  have  done  so  there  should  be  no  de- 
cree in  their  favor.  It  is  the  'duty  of  all  co- 
tenants  to  pay  their  proper  proportion  of 
the  taxes;  they  must  equally  bear  the  bur- 
den. One  cotenant  cannot  without  authority 
elect  for  the  others  the  benefit  of  a  purchase 
by  another;  tbe  right  is  personal  to  each. 
Some  may  not  desire  to  do  so.  Until  they  do 
so  elect  the  tax  purchaser  may,  we  think, 
stand  on  his  rights  as  against .  diose  not  so 
electing.  Cecil  v.  Clark,  44  W.  Va.  659,  685, 
30  S.  B3.  216;  Morris  v.  Boseberry,  supra; 
Buchanan  t.  King,  supra ;  Flat  Top  Grocery 
Co.  V.  Bailey,  62  W.  Va.  84,  57  S.  E.  302 ;  Ste- 
vens V.  Reynolds,  143  Ind.  467,  41  N.  E.  931, 
62  Am.  St  Rep.  422 ;  Freeman  on  Cotenancy 
and  Partition,  $  156. 

For  the  foregoing  reasons  we  are  of  the 
opinion  the  decree  below  is  erroneous,  and 
should  be  reversed.  When  the  case  goes  back 
the  court  should  ascertain  what  is  due  from 
Abbott  If  anything,  to  Williams  or  Cooper, 
and  if  Indebted  to  them  or  either  of  them, 
should  require  payment  or  condition  any  de- 
cree in  his  favor,  on  such  payment. 

Decree  reversed  and  cause  remanded.  And 
the  appellant  Cooper  will  recover  of  the  ap- 
pellees the  costs  incurred  by  htm  on  this  ap- 
peal.   

(74  W.  Va.  785) 

VETOCK  V.  HUFFORD,  Justice  of  the  Peace. 
(No.   2726.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  22,  1914.> 

fByllalut  J>V  ili«  Oottrt.) 
1.  CoNsrarunoNAi,  Law  ({  280*)— CriMinai, 

I/AW  (§  248*)— BqUAL  PBOTWjnOH— JUSTICBS 

or  THE  Pkaob. 

Section  230,  chapter  00,  Code,  serial  sec- 
tion 2785,  Code  1913,  proi>erly  construed  is 
not  violative  of  the  "equal  protection"  provi- 


sions of  section  1  of  the  foorteenth  amendment 

to  the  federal  constitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dis.  SS  711-713:    Dec.   Dig.  { 
250;*    Criminal  Law,  Cent   Dig.  I  519;  Dec. 
Dig.  S  248.»] 
2.  JuRT  (I  36^— Right  to  Jubt  Trial— Ap- 

PBAL  raoM  justice's  Court— Vaijditt  of 

Statutb. 

Said  section  properly  constmed  gives  tbe 
accused  absolute  and  unconditional  right  of  ap- 
peal from  the  judgment  of  the  justice,  as  a 
meansof  preserving  to  him  on  such  appeal  trial 
by  a  jury  of  twelve  persons  according  to'  the 
course  of  the  common  law ;  bis  right  to  be  dis- 
charged from  custody  pending  such  appMl,  how- 
ever, to  be  conditioned  upon  his  entenng  into  a 
recognizance,  with  surety,  and  conditioned  as 
required  by  said  section. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  236-241;    Dec.  Dig.  8  35.«] 

Original  mandamus  by  John  Vetodc  against 
A.  C.  HufTord,  Justice  of  the  Peace.  Peremp- 
tory writ  awarded. 

Joseph  M.  Crockett  and  M.  O.  Litz,  both  of 
Welch,  and  James  K.  Smith,  of  Keystone,  for 
petitioner.  F.  C.  Cook,  of  Weldi,  for  re- 
spondent 

MILLER,  P.  Mandamus  is  sought  oom- 
mauding  defendant  a  Justice  of  the  peace,  to 
grant  petitioner  an  appeal,  from  his  sentence 
and  judgment  against  him,  to  the  criminal 
court  of  McDowell  County,  and  to  forthwith 
transmit  to  the  clerk's  office  of  that  court  all 
the  papers  necessary  to  the  perfecting  of  such 
api)eai. 

The  record  shows  that  petitioner,  on  a 
warrant  charging  him  with  having  carried 
about  his  person  a  deadly  weapon,  to-wit,  a 
pistol,  was  found  guilty  by  the  justice  and 
sentenced  to  work  on  the  public  road  for  a 
period  of  twelve  months,  and  to  pay  a  fine  of 
two  hundred  dollars  and  costs,  in  all 
amounting  to  two  hundred  and  five  dollars 
and  seventy  cents. 

The  writ  and  tbe  return  show  that  an  ap- 
peal was  denied  petitioner  on  the  sole  ground 
that  he  could  not  furnish  a  recognizance  in 
the  penalty  of  five  hundred  dollars,  condi- 
tioned for  his  personal  appearance  before 
the  judge  of  the  criminal  court  at  tbe  next 
term  thereof. 

[1]  The  petitioner  still  acknowledging  and 
averring  his  financial  inability  to  furnish 
the  recognizance  required,  nevertheless,  af- 
firms his  constitutional  right  to  be  awarded 
an  appeal,  unfettered  or  unobstructed  by  the 
provisions  of  the  section  230,  chapter  50,  of 
the  Code,  serial  section  2785,  Code  1913, 
which  in  terms  conditions  such  appeal  on  ap- 
pellant "entering  into  a  recognizance  before 
the  Justice,  with  surety  deemed  sufficient 
to  appear  before  the  said  court  on  the  first 
day  of  tbe  next  term  thereof."  The  provi- 
sion of  the  Constitution  Invoked  is  section 
28,  Article  8,  of  the  State  Constitution,  and 
the  "equal  protection"  provision  of  section  1 
of  the  Fourteenth  Amendment  of  the  federal 
Constitution. 


•Tor  otber  case*  see  sam*  topic  and  uctton  NUMBER  In  Dec  Die.  A  Am.  Dig.  Ksy-No.  Setlw  *  Hep'r  Indalw 
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We  may  say  at  once  Uiat  In  onr  opinion 
thftre  is  no  merit  in  the  position  of  counsel  for 
petitioner  based  on  tbe  federal  Constitution. 
If  the  state  statute  otherwise  la  valid  when 
properly  construed,  equal  protection  under  it 
is  aCTorded  to  all  persons  falling  under  its 
provisions. 

[2]  But  petitioner's  right  of  appeal  given 
by  said  section  28,  Article  8,  of  the  CJonstlta- 
tion,  providing  that,  "Appeals  shall  be  al- 
lowed from  Judgments  of  Justices  of  the 
peace  in  such  manner  as  may  be  prescribed 
by  law,"  Involving,  as  it  does,  hla  right  given 
by  section  10,  Article  3,  of  the  Constitution, 
to  a  trial  by  Jury,  and  his  liberty  and  prop- 
erty, presents  a  more  serious  and  difficult 
question.  The  Constitution  says  such  appeal 
shall  be  allowed  "In  such  manner  as  may  be 
prescribed  by  law."  The  law  passed  pursu- 
ant tl),ereto.  It  Is  claimed,  properly  construed, 
conditions  that  right  on  his  giving  the  recog- 
nizance provided,  and  to  deny  the  right  ex- 
cept upon  that  condition.  To  so  construe  the 
statute,  however,  would,  In  the  petitioner's 
case,  deny  him  the  right  to  the  "Judgment  of 
bis  peers,"  guaranteed  him  by  section  10,  of 
Article  3,  of  the  Constitution,  unless  he  is 
protected  in  that  right  in  some  other  way. 

It  may  be  said  that  section  226,  of  chapter 
50,  of  the  Code,  serial  section  2780.  Code  lOls, 
providing  for  trials  by  Juries  before  Justices, 
preserves  to  persons  accused  of  crime  their 
constitutional  rights,  and  that  as  petitioner 
made  no  demand  for  a  Jury  he  must  be  treatr 
ed  as  having  waived  that  right,  and  as  hav- 
ing been  denied  no  right  to  wiiicli  he  Is  enti- 
tled under  the  Constitution. 

We  decided  In  Lovings  v.  N.  A  W.  Ry.  Co., 
47  W.  Va.  682,  86  8.  B.  962,  that  the  old  pro- 
vision of  this  law  providing  for  a  trial  on  ap- 
peal to  the  circuit  court  by  a  Jury  of  six  was 
unconstitutional  and  void.  Then  came  the 
statute  an  we  now  have  it,  providing  for  a 
trial  before  a  Justice  by  a  Jury  of  twelve^ 
But  la  such  a  right  to  a  trial  before  a  Jus- 
tice by  a  Jury  Of  twelve  the  right  guaranteed 
petitioner  by  the  Constitution?  We  answer. 
No.  But  in  the  language  of  the  Supreme 
Court  of  the  United  States,  quoted  by  Judge 
Brannon,  in  Richmond  v.  Henderson,  48  W, 
Va.  389,  398,  37  S.  B.  653,  657: 

"It  is  a  trial  by  a  Jury  of  twelve  men,  in  the 
firesence  and  under  the  superintendence  of  a 
judge  empowered  to  ingtmct  tbem  on  the  law 
and  advise  them  on  the  facts,  and  (except  on 
acquittal  of  a  criminal  charge)  to  set  aside  their 
verdict  if  in  bis  opinion  it  is  against  the  law 
or  the  evidence." 

Whether  a  trial  before  a  Justice  by  a  Jury 
of  twelve  men,  as  the  statute  now  provides, 
will  satisfy  the  demands  of  the  Constitution, 
is  also  answered  In  the  language  of  that  high 
court,  as  quoted  by  Judge  Brannon  in  the 
same  connection: 

"A  trial  by  a  jury  of  twelve  men  before  a 
justice  of  the  peace,  having  been  unknown  in 
Bngland  or  America  before  the  Declaration  of 
Independence,  cnn  hardly  have  been  within  the 
contemplation  of  ConEreai  in  proposing,  or  of 


the  people  in   ratifying,   the   Seventh  Amend- 
ment of  the  Constitution  of  the  United  States." 

Judge  Brannon  applies  the  same  argument 
to  onr  own  Cmstltutlon,  and  it  is  unneces- 
sary for  us  to  repeat  his  argument  in  tblB 
connection,  or  to  do  more  than  say,  that  ac- 
cording to  the  reasoning  and  arguments  ot 
that  case  a  trial  by  a  Jury  of  twelve  men 
before  a  Justice  does  not  satisfy  the  require- 
ments of  our  Constitution  In  respect  to  Jury 
trials. 

The  Important  question  then  is,  can  the 
Legislature  deprive  the  petlticmer  of  his  right 
of  appeal,  and  his  concomitant  right  of  trial 
by  a  Jury  according  to  the  course  of  the  com- 
mon law,  by  imposing  upon  Iilm  conditions 
with  which  he  is  financially  unable  to  com- 
ply? We  answer.  No.  And  If  the  provislaa 
of  said  section  230,  chapter  60,  of  the  Code^ 
was  susceptible  of  that  construction  only,  it 
would  have  to  give  way  before  the  snprems 
force  of  the  Constitution.  In  Sullivan  v. 
Adama,  69  Mass.  (3  Gray)  476,  the  language 
of  the  Court  is,  referring  to  the  Massacbo- 
setts  statute: 

"By  the  first  claose  of  this  section,  a  right  to 
appeal  is  given,  in  clear  and  distinct  terms; 
and  this  is  necessary,  in  order  to  satisfy  the 
twelfth  article  of  the  Declaration  of  Rights, 
which  secures  to  every  one,  dtarged  with  a 
crime,  the  ri^ht  of  trial  by  Jury.  Justices  ot 
the  peace  and  police  courts  do  not  furnish  a 
jury,  by  whom  a  trial  can  be  had.  But  it  bas 
always  been  held,  that  if  there  Is  an  nnobstnict- 
ed  and  unclogfted  right  of  appeal  to  a  court  in 
which  such  trial  can  be  obtained,  that  ardde 
of  the  Declaration  of  Rights  is  not  Infrineted  up- 
on. This  right  of  appeal  is  plainly  eiven  by 
the  first  part  of  [St  1&6.  c.  215]  t  32." 

In  that  case,  the  statute,  as  constmed  by 
the  court,  required  as  a  condition  of  the  ap- 
peal that  the  appellant  was  required  to  give 
a  recognizance  to  abide  the  sentence  ot  tbe 
court  appealed  from,  rendering  that  daose 
unconstitatlonal,  as  a  clog  to  the  right  ot 
appeal  and  a  trial  de  novo  before  tbe  appel- 
late court 

In  Saco  ▼.  Woodsum,  88  Me.  268,  a  statute 
of  that  State  imposing  a  similar  condition 
was  held  unconstitutional.    Tbe  Court  says: 

"That  Act  required  the  bond  to  be  given  be- 
fore the  appeal  should  be  allowed.  The  Act  of 
1853  required  the  same  thing.  The  bond  in 
this  case  was  given  as  we  must  presume,  be- 
cause the  statutes  in  their  terms  required  it, 
for  tbe  purpose  of  enabling  the  accused  to  have 
a  jury  trial  in  an  appellate  Court.  To  suppose 
it  to  have  been  piven  independently  of  the  stat- 
utes, and  tbe  order  of  the  justice.  Is  not  in  ac- 
cordance with  tbe  facts  of  the  case  and  every 
reasonable  Inference.  The  statute,  so  far  as  it 
required  the  bond  given  in  this  case,  was  a  vio- 
lation of  the  provisions  of  the  Constitution,  and 
that  provision  inoperative  and  void." 

See,  also,  to  same  eCFect,  State  t.  Oumey, 
37  Me.  156,  68  Am.  Dec.  782,  and  Inhabitants 
of  Saco  V.  Wentworth,  37  Me.  166,  58  Am^ 
Dec,  786,  and  note.  The  third  point  of  the 
syllabus  in  tbe  latter  case  is: 

"Act  which  makes  it  difficult  for  accused  to 
obtain  trial  by  jury,  beyond  what  public  ne- 
cessity requires,  impairs  individual  rights,  and 
is  inconsistent  with  the  provision  of  the  Con- 
stitution which  guarantees  their  protection." 
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The  flftb  or  last  point  of  the  syllabus  is: 
"Statute  reqnirine  accused,  as  prerequisite 
for  obtaining  jury  tnal,  to  give  a  bond  in  a  large 
'  penal  sum,  conditioned  to  be  void  if  he  shall 
abstain  from  all  violations  of  the  provisions  of 
the  act  during  the  pendency  of  the  appeal  taken 
for  the  purpose  of  securing  a  trial  by  jury,  con- 
travenes the  provision  of  the  Constitution  which 
guarantees  to  the  accused  a  speedy  trial  by 
iury,  and  is  therefore  void ;  and  no  action  can 
be  maintained  on  such  a  bond." 

The  Supreme  Court  of  Minnesota  took  a 
similar  view  of  a  statute  of  that  State,  In 
State  T.  Everett,  14  Minn.  439  (OU.  330).  The 
statute  giving  right  of  appeal  from  Judg- 
ments of  Justices  said: 

"Provided  said  person  shall  within  five  days 
enter  into  a  recognizance,  with  one  or  more 
sufficient  sureties,  conditioned  to  appear  before 
said  Court  and  abide  the  judgment  of  the  court 
therein,  and  in  the  meantime  to  keep  the  peace 
and  be  of  good  behavior." 

This  provision  was  held  nnoonstitutional 
In  so  far  as  it  conditioned  the  right  of  appeal 
and  the  securing  of  the  right  of  trial  by 
Jury  on  the  giving  of  the  recognizance.  The 
Court  says: 

"In  the  case  at  bar,  the  only  trial  which  was 
permitted  the  defendant  before  the  justice,  was 
a  trial  by  a  jury  of  six  men,  and  he  was,  under 
the  statute  referred  to,  permitted  to  appeal  to 
the  district  court,  and  there  obtain  tnal  by  a 
jury  of  twelve  men,  only  upon  entering  with 
surety  into  the  recMfnizance  spoken  of.  The 
effect  of  this  state  of  facts  was  in  our  opinion 
such  as  to  deprive  him  of  his  constitutional 
right  of  trial  by  Jury."  Citing  Saco  v.  Went- 
worth,  supra. 

Judge  Freeman  In  his  note  to  this  case,  re- 
ferring to  the  Minnesota  case,  says: 

"Had  the  statute,  however,  provided  that  the 
defendant  might  give  t>ail  or  stand  committed, 
it  would  not  be  amenable  to  xibjection,  since 
it  would  in  such  case  be  within  his  power  to 
comply  with  one  or  the  other  alternative."  Cit- 
ing the  Minnesota  case,  and,  also,  Jones  v.  Rob- 
bins,  8  Gray  (Mass.)  329. 

In  the  latter  case  Chief  Justice  Shaw,  sec- 
ond point  of  the  syllabus,  held: 

"A  statute,  which  authorizes  a  single  magis- 
trate to  try  and  pass  sentence  in  a  criminal 
case,  but  gives  the  defendant  an  unqualified  and 
unfettered  Hirht  of  appeal,  and  a  trial  by  jury 
In  the  appellate  court,  subject  only  to  the  re- 
quirement of  (living  bail  for  his  appearance 
there,  or,  in  default  of  such  bail,  being  commit- 
ted to  jail,  is  not  unconstitutional  as  impairing 
the  right  of  trial  by  Jury." 

Other  cases,  more  or  less  pertinent,  bear- 
ing on  the  subject,  are  collated  by  Judge 
Freeman  in  the  note  Just  above  referred  to. 
See,  also,  as  somewhat  pertinent,  Mounds- 
vllle  V.  Fountain,  27  W.  Va.  182,  204,  205. 

Plainly  the  recognizance  required  by  said 
section  230,  chapter  50,  of  our  Code,  was  not 
intended  as  a  security  to  the  State  for  costs, 
or  for  maintaining  and  keeping  the  accused 
pending  the  appeal,  but  to  secure  his  appear- 
ance before  the  appellate  court  to  answer 
the  offense  with  which  he  is  charged  and 
not  to  depart  thence  without  leave  of  the 
conrt  The  petitioner  in  this  case  does  not 
seek  his  discharge  from  custody  pending  the 
aiq;>eal.    He  is  willing,  as  his  counsel  say,  to 


remain  In  the  custody  of  the  olBcer.  He  de- 
mands only  his  constitutional  right  of  appeal,' 
and  his  right  under  the  Constitution  to  the 
Judgment  of  his  peers,  which  means  a  trial 
by  a  Jury  of  twelve  men,  as  defined  by  the 
Supreme  Court  of  the  United  States,  and  by 
Judge  Brannon  in  our  own  case  of  Richmond 
V.  Henderson,  supra.  We  think  our  statute 
should  be  so  construed  as  not  to  deprive  him 
of  this  right  of  appeal,  except  upon  conditions 
with  which  he  is  unable  to  comply;  that  the 
condition  of  the  recognizance  should  apply 
only  for  obtaining  his  release  from  custody 
pending  the  appeal. 

For  these  reasons  we  are  of  opinion  to 
award  the  writ  of  mandamus,  the  appeal 
granted  to  be  without  condition,  but  petition- 
er's right  to  a  discharge  pending  the  appeal 
to  be  conditioned  upon  his  entering  into  the 
recognizance  as  provided  by  the  statute  and 
the  Judgment  of  the  Justice  appealed  from. 


(T4  w.  Va.  »i) 
LOWRT  T.  BALTIMORE  &  O.  R.  CO.    (No. 

2522.) 

(Supreme  ComH  of  Appeals  of  West  Virginia. 

Sept  22,  1914.) 

{ByUahut  iy  th«  Court.) 
Cabbisbs  ({  833*)  —  Irjubt  to  Auohtiro 

PaSSEROEBS— CONTBIBUTOBY    NEOLIOENCE. 

Where  a  railway  company  provides  at  its 
stations  reasonably  safe  and  convenient  places 
or  platforms  from  which  to  receive  and  dis- 
charge passengers,  and  makes  reasonable  and 
proper  proclamation  of  the  arrival  of  its  trains,, 
to  enable  passengers  to  leave  the  same  by  the 
ways  provided,  passengers  traveling  in  the  day 
time  must  use  their  senses  and  use  the  ways 
provided  for  alighting  from  trains ;  and  if  they 
neglect  to  do  so,  and  attempt  to  alight  else- 
where and  at  places  plainly  and  obviously,  dan- 
gerous, and  are  injured  by  passing  trains  on 
parallel  tracks  without  the  fault  of  the  rail- 
way company,  they  wUl  not  be  entitled  to  recov- 
er from  the  railway  company  damages  for  the 
injuries  thus  sustained. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  li  1386,  1386,  138&-1397:  Dec. 
Dig.  i  333.*] 

Error  to  (3rcuit  Court,  Jefferson  County. 

Action  by  William  Lowry  against  the  Balti- 
more &  Ohio  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

James  M.  Mason,  Jr.,  of  Charleston,  for 
plaintiff  in  error.  Brown  &  Brown,  of 
(Charleston,  for  defendant  In  error. 

MII/LER,  P.  Plaintiff  complains  that  the 
court  below  sustained  defendant's  demurrer 
to  his  evidence  and  pronounced  Judgment  of 
nil  capiat  against  him. 

He  6ued  for  damages  for  alleged  Injuries 
sustained  while  alighting  from  defendant's 
railway  train  at  Eeameysville,  lu  Jefferson 
County,  due  to  the  aUeged  negligence  of  de- 
fendant in  failing  to  furnish  him  with  a  rea- 
sonably safe  and  convenient  place  on  which 
to  alight,  and  a  reasonably  safe  and  convenl- 


•For  other  cases  n*  same  tsplo  and  ■action  NXJMBBR  In  Sec.  Dig.  A  Am.  Dig.  Kay-No.  Series  *  Rap'r  Indezas 
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ent  passage  therefrom,  as  It  was  Its  bounden 
and  lawful  duty  to  do. 

The  material  facts  are,  that  at  Keameys- 
vllle,  defendant's  railroad  consLsts  of  two 
main  tracks,  called  the  east  and  west  bound 
tracks,  a  third  track  and  two  side  tracks,  the 
two  main  tracks  paralleling  each  other  be- 
tween the  side  tracks  on  the  easterly  side  and 
the  third  track  on  the  westerly  side  of  the 
right  of  way,  the  station  house  being  on  the 
easterly  side  and  east  of  the  first  side  track. 
Good  and  adequate  gravel  platforms  are  pro- 
vided on  the  easterly  side  of  the  west  bound 
track,  and  on  the  westerly  side  of  the  east 
bound  track;  and  a  convenient  plank  walk 
or  passage  way  across  the  tracks  from  the 
station  to  each  of  the  platforms  is  also  pro- 
vided, and  there  was  no  attempt  to  show  neg- 
ligence of  the  defendant  company  on  this 
score. 

On  the  morning  of  the  day  of  the  accident 
plaintiff,  and  his  wife,  in  company  with  an- 
other colored  man,  took  passage  at  Kear- 
Deysvllle  on  the  west  bound  accommodation 
for  Martinsburg,  returning  In  the  afternoon 
by  the  same  train,  in  charge  of  the  same 
crew,  all  three  occupying  the  colored  or  "Jim 
Crow"  compartment  of  the  ladies'  coach,  at- 
tached to  the  baggage  car  in  front  and  the 
smoking  car  in  the  rear.  This  compartment 
car  was  required  by  the  laws  of  Maryland, 
through  which  the  train  also  ran,  but  was 
not  required  by  the  laws  of  West  Virginia, 
and  it  was  optional  with  colored  passengers 
through  West  Virginia  to  occupy  or  not  the 
colored  compartment,  no  law  of  the  State  or 
rule  of  the  company  requiring  it;  and  on  the 
return  trip  these  three  colored  people  were 
the  only  passengers  in  the  colored  compart- 
ment 

There  is  no  conflict  in  the  evidence  that 
just  before  reaching  Keameysville  In  the  aft- 
ernoon both  the  brakeman  and  conductor 
called  out  the  name  of  the  station,  "Kear- 
neysvUle,  all  out  for  Keameysville,"  and 
plaintiff  heard  and  heeded  the  call,  and  that 
he  and  his  wife  made  preparations  to  alight 
There  is  some  conflict  as  to  whether  the  con- 
ductor or  brakeman  said  "this  way  out"  as 
both  went  back  through  the  ladies'  coach  to 
the  rear  platform  of  that  coach  and  the  front 
platform  of  the  smoking  car,  where  they 
stationed  themselves  as  usual  to  assist  pas- 
sengers in  alighting  on  the  gravel  platform 
on  the  westerly  side  of  the  track,  and  where 
some  fifteen  or  twenty  passengers  coming 
from  both  coaches  got  off,  Including  plaln- 
tifTs  fellow  colored  passenger  who  had  occu- 
pied the  colored  compartment  with  him.  It 
was  a  hot  July  day;  the  doors  at  both  ends 
of  the  coaches  and  the  windows  on  the  sides 
were  all  open  and  there  was  nothing  to  ob- 
struct the  view  of  passengers,  not  even  a 
door  between  the  two  compartments  of  the 
car.  While  the  front  door  of  the  coach  next 
to  the  baggage  car  was  open,  no  trainmen 
were  there  directiiig  passengers  to  go  out  of 
that  door.  . 


The  evidence  shows  tba.t  plaintiff,  about 
forty  years  of  age,  had  been  a  hotel  iwrter  for 
several  years,  and  was  accustomed  to  attend- 
ing the  arrival  and  departure  of  trains  at 
Charles  Town  where  he  resided,  and  to  see 
passengers  board  and  alight  from  trains. 
Nevertheless  on  the  day  of  his  injuries.  In- 
stead of  following  other  passengers  out  of  the 
car  at  the  rear  door,  he  elected  to  go  out  of 
the  front  door  and  down  off  the  front  plat- 
form on  the  east  side  and  Into  a  ditch  be- 
tween the  two  main  tracks  leading  his  wife 
after  him,  just  as  a  west  bound  freight  train 
came  along  on  the  west  bound  track,  strik- 
ing him  and  Injuring  him  as  alleged.  No 
member  of  the  train  crew  saw  him  alighting 
or  could  have  seen  him  from  where  they  were 
required  to  be. 

There  is  some  conflict  as  to  whether  the 
front  end  of  this  coach  had  stopped  beyond 
the  southerly  end  of  the  platform  on  the 
westerly  side  of  the  track.  The  evidence  of 
the  trainmen  is  that  it  had  not,  and  that  if 
plaintiff  had  alighted  on  that  side  he  could 
have  done  so  in  safety.  The  conductor  who 
so  testifies  gives  as  a  reason  that  It  was  nec- 
essary to  stop  the  baggage  car  along  side  the 
platform  so  that  the  baggage  could  be  dis- 
charged on  the  trucks  on  the  platform. 
Plaintiff  swears  there  was  a  hole  there  "right 
below  the  platform."  On  cross-examination. 
In  answer  to  the  question  whether  he  "looked 
on  both  sides  of  the  track,"  he  answered,  "I 
turned  right  to  the  left  and  stepped  down," 
and  that  he  did  not  see  that  on  the  other  side 
there  was  a  crushed  stone  walk  to  get  off  oa 
To  another  question  he  answered  that  he 
saw  the  car  had  gone  beyond  the  platform, 
and  that  he  only  stepped  down,  not  thinking 
of  any  danger.  Later  he  denied  that  be  had 
said  the  car  had  passed  the  platform  on  the 
Leetown  side  and  that  he  did  not  look  on 
that  side  at  all.  Recalled  he  said  that  he  sa« 
that  the  place  where  he  was  getting  off  was 
beyond  the  platform,  and  that  he  saw  there 
was  a  two  foot  ditch  between  the  tracks  be- 
fore he  stepped  off  into  it  Other  evidence 
of  the  defendant  not  seriously  controverted 
by  any  other  evidence,  tends  strongly  to  show 
that  the  car  had  not  run  past  the  platform  on 
the  west  side  of  the  train.  Plaintiff's  testi- 
mony can  hardly  be  said  to  contradict  the 
evidence  of  defendant's  witnesses. 

But  assuming  that  It  does,  and  that  on  tiie 
demurrer  to  his  evidence  the  defendant's  evi- 
dence in  conflict  cannot  be  considered,  coun- 
sel's theory  Is  that  by  stopping  the  front  end 
of  the  coach  beyond  any  platform  there  was 
an  Implied  invitation  to  alight  from  that 
end,  and  that  plaintiff  had  the  right  to  as- 
sume the  place  was  safe  and  get  down  Into 
the  ditch  between  the  two  main  tracks,  not- 
wlthstaudlne  the  danger  was  apparent  and 
that  he  was  excusable  for  npt  using  bis 
senses,  and  looking  on  both  sides,  and  from 
following  the  other  passenger  out  through  the 
coach  and  alighting  from  the  rear  platform, 
where  he  could  have  done  so  in  safety  and  had 
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the  assistance  of  the  trainmen,  and  defendant 
was  guilty  of  actionable  negligence  in  not 
locking  the  front  door,  or  barricading  the 
platform,  or  taking  some  other  precaution  to 
prevent  the  injury.  We  do  not  think  this 
is  the  law.  Railway  companies  and  their 
trainmen  are  entitled  to  assume  that  passen- 
gers unattended  and  In  the  broad  day  light 
have  snfflclent  intelligence  not  to  walk  de- 
liberately into  ditches  or  other  places  of  dan- 
ger, but  will  use  their  God  given  senses  to 
avoid  them.  It  rarely  happens  when  a  train 
stops  at  a  station  that  there  are  not  some 
signs  to  indicate  where  to  get  off,  either  the 
announcement  of  the  trainmen,  or  the  direc- 
tion in  which  other  passengers  are  moving; 
and  besides  one  with  any  degree  of  intelli- 
gence would  know  that  a  railway  company 
would  not  invite  or  intend  that  passengers 
should  alight  or  get  off  trains  in  such  dan- 
gerous places.  They  should  use  their  senses, 
or  if  in  doubt  ask  the  aid  and  assistance  of 
trainmen  and  not  carelessly  subject  them- 
selves to  perilous  dangers  with  eyes  wide 
open  in  the  broad  day  light. 

It  is  undoubtedly  the  duty  of  a  railroad 
company  to  provide  and  maintain  at  its  sta- 
tions reasonably  safe  and  adequate  ways  for 
approaching  and  leaving  its  trains,  and  in 
the  night  time  to  keep  the  same  lighted  to 
enable  passengers  to  avoid  danger.  This  is  a 
proposition  so  well  established  that  author- 
ities are  unnecessary.  But  in  the  case  at  bar 
there  is  scarcely  a  suggestion  of  negligence 
on  the  part  of  the  defendant  company  on  this 
score.  KeameysviUe  is  a  small  village  sta- 
tion, and  it  Is  conceded  that  all  had  been  pro- 
vided in  the  way  of  platforms  and  approaches 
that  could  be  reasonably  required,  and  that 
if  plaintiff  had  observed  reasonable  care  he 
could  have  left  the  train  in  safety.  The  rail- 
road cannot  be  charged  with  having  invited 
plaintiff  to  get  off  in  the  ditch,  an  obviously 
dangerous  place.  Everything  there  repelled 
the  suggestion  of  a  place  of  alighting.  CX  & 
O.  Ry.  Co.  V.  Smith,  103  Va.  326,  49  S.  E.  4S7, 
and  C.  &  O.  Ry.  Co.  v.  Harris,  108  Va.  635, 
49  S.  EX  997,  cited  and  much  relied  on  as  prec- 
edents by  plaintiff's  counsel,  are  In  some  of 
their  facts  not  unlike  the  case  at  bar;  but 
they  are  quite  distinguishable  tn  the  control- 
ling facts.  Those  cases  involved  injuries  sus- 
tained by  passengers  when  alighting  from  a 
long  excursion  train,  on  a  dark  night,  at  a 
place  distant  from  the  regular  staticxi  plat- 
form, and  where  no  lights  were  provided,  and 
no  adequate-  precautions  had  been  taken  by 
the  trainmen  In  charge  to  protect  the  passen- 


gers from  dangers  incident  to  alighting  from 
the  cars.  These  were  the  acts  of  negligence 
on  which  those  cases  turned,  and  on  which  re- 
covery was  predicated.  No  such  unusual  con- 
ditions were  present  in  this  case.  The  train 
was  an  every  day  accommodation  train,  con- 
sisting of  an  engine,  tender,  a  baggage  car,  a 
smoker  and  a  ladles  coach. 

The  suggestion  la  made  that  because  the 
station  house  was  on  that  side  of  the  car  on 
which  plaintiff  got  off  he  was  excusable  for 
falsely  supposing  he  was  to  get  off  on  that 
side,  unless  warned  not  to  do  so,  and  that  de- 
fendant was  negligent  in  running  the  freight 
train  past  the  station  while  passengers  were 
alighting.  Plaintiff,  if  he  used  his  senses, 
knew  that  trains  were  moving  in  both  direc- 
tions on  the  main  tracks  almost  constantly. 
The  company  had  provided  adequate  plat- 
forms for  the  use  of  passengers,  and  every 
other  passenger  got  off  in  safety.  It  is  not 
pretended  that  the  engineer  on  the  freight 
train  could  have  discovered  plaintiff  in  time 
to  stop  and  avoid  injuring  him,  and  right  of 
recovery  is  not  predicated  on  any  such  theory. 
Nor  was  there  anything  on  which  to  impute 
negligence  to  defendant  for  not  stopping  the 
freight  train  before  It  reached  the  station. 
The  trainmen  knew  that  passengers  could  not 
cross  to  the  station  from  the  platform  while 
the  passenger  train  intervened.  If,  under  the 
circumstances  of  this  case,  trains  on  busy 
tracks  were  required  to  stop  at  every  little 
station  to  avoid  the  possibility  of  Injuring 
careless  passengers  the  wheels  of  commerce 
would  be  unduly  and  unnecessarily  clogged. 
The  law  Imposes  no  such  obligation  on  rail- 
way companies,  and  they  are  not  liable  to  one 
injured  by  his  own  negligence,  against  which 
common  prudence  should  have  protected  him, 
and  it  Is  immaterial  that  he  may  have 
thought  he  was  In  a  place  of  safety.  N.  & 
W.  Ry.  Co.  V.  Hawkes,  102  Va.  452,  46  S.  H. 
471. 

Nothing  is  better  settled  than  that  a  pas- 
senger cannot  recover  where  his  own  negli- 
gence has  contributed  to  his  injuries,  no  mat- 
ter that  the  carrier  may  have  also  been  negli- 
gent. Besides  the  cases  cited  supporting  this 
view  the  following  are  especially  in  point, 
and  are  apt  precedents  In  the  case  at  bar. 
Chicago,  Rock  Is.  &  Pac.  R.  R.  Co.  v.  Ding- 
man,  1  IlL  App.  162;  L.  &  N.  R.  Co.  v.  Rlck- 
etts,  93  Ky.  116, 19  S.  W.  182;  Eckerd  v.  Ch. 
&  N.  W.  Ry.  Co,  70  Iowa,  353,  30  N.  W.  615. 

Upon  reason,  as  well  as  authority,  we  are 
of  opinion  the  judgment  below  was  right  and 
should  be  affirmed. 


Bin>  OT  Oasbs  IK  Yoit.  83 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


